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EXPLANATION 


T HE object in view in preparing Corpus Juris Secundum has been two¬ 
fold : First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris- 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (sec Abatement and Revival, Section 112). The convenience 
of this method—an innoxation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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CORPUS JURIS 
SECUNDUM 

VOLUME NINETY - ONE 


UNITED STATES. Defined see the title United 
States § 1. 

The term is also treated in many different con¬ 
nections in the various titles throughout this work. 


and for specific references consult the Descriptive- 
Word Index and the indexes to the various titles. 

Phrases employing the term are set out in the 
note. 17 


17. Fhrases 

(1) “United States constitution** 
fcf<> Constitutional Law 5 4 et seq 

(2) “United States courts" see Fed- 
eial Courts $ 1 et seq. 

(3) “United States currency" see 
25 C J S p 35 note 6. 


(4) "United States District Attor¬ 
ney" see District and Prosecuting 
Attorneys 8 1 et seq 

(5) “United States judge" see 
Judges § 2 a (1) 

(6) “United States notes" see 66 
C J S p 633 note 8 

(7) "United States Record of Per¬ 


formance" is a term used in connec¬ 
tion with the program of the Nation¬ 
al Poultry Improvement Plan —Bock- 
enstette v. Federal Trade Commis¬ 
sion. C C A 10, 134 F 2d 369. 371 

(8) "United States Rule" as to the 
application of partial payments see 
Interest 8 66 a. 


91 C.J.S.—1 
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91 C. J. S* 


UNITED STATES 

This Title includes the political entity formed by the adoption of the constitution of the United States; 
the nature of the Union; rights and powers of the national government m general, of congress, and of 
the president and the executive departments and inferior officers in general; its property, contracts, right 
to priority of payment, indebtedness, and bonds and other securities; claims against the United States; 
and actions by or against the United States. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

1 DEFINITION, NATURE, AND EXTENT, §§ 1-3 

IL GOVERNMENT, §§ 4-70 

A. In General, §§ 4-8 

B. Congress, §§ 9-26 

C. The President, §§ 27-30 

D. Executive Departments, §§ 31-33 

E. Officers, Agents, and Employfes, §§ 34-64 

F. Government Owned or Controlled Corporations, §§ 65-70 

HI. PROPERTY, §§ 71-80 

IV. CONTRACTS, §§ 81-116 

A. In General, §§ 81-106 

B. Contractors’ Bonds, §§ 107-116 

V. TORTS, AND STATUTORY CHARGES AND LIABILITIES, §§ 117-119 

VT. FISCAL MANAGEMENT, §§ 120-131 

vn. CLAIMS BY UNITED STATES, §§ 132-135 

VIII. CLAIMS AGAINST UNITED STATES, §§ 136-174 
A. In General, §§ 136-159 

B Presentation, Audit, Allowance, and Payment or Aditstment, 

§§ 160-167 

C. False Claims and Offenses Relating to Claims, §§ 168-174 

IX. ACTIONS AND PROCEEDINGS BY AND AGAINST UNITED 
STATES, §§ 175-210 


Sub-Analysis 

I. DEFINITION, NATURE, AND EXTENT—p 8 

§ 1. Definition—p 8 

2. Nature—p 9 

3 Territorial extent, boundaries, and jurisdiction—p 9 


See also descriptive word index in the back of this Volume 
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91 C.J.S. 


UNITED STATES 


H. GOVERNMENT—p 11 

A. In General— p 11 

§ 4. Powers in general—p 11 

5. Powers in carrying into effect powers granted—p 12 

6. Government of new territory acquired—p 14 

7 . Authority over places acquired or reserved within states or territories for pub¬ 

lic purposes—p 14 

8. Seal, arms, and other insignia—p 26 


B. 


Congress— p 26 


§ 9. In general—p 26 

10 Members in general—p 26 

11 Appointment, election, and qualification of members—p 27 

12 - Apportionment of representatives—p 29 

13 - Dn ision of state into districts—p 30 

14 - Primary elections and corrupt practices—p 32 

15 - Filling vacancies—p 33 

16 - Determination as to election and qualification—p 34 

17 Compensation of members—p 36 

18 Privileges and immunities of members—p 37 

19 Expulsion of members and punishment for contempt—p 37 

20 Criminal responsibility of members—p 39 

21 Sessions of congress—p 40 

22 Legislative powers of congress in general—p 40 
23. Rules of proceedings—p 42 

24 Appointment of officers and employees—p 42 

25 Legislatee employment of executive agencies—p 43 

26 Issuance of commissions and making of investigations—p 43 


C. The President —p 61 

§ 27 In general—p 61 
2t8 Election; presidential electors—p 61 

29 Powers and duties—p 64 

30 - Proclamations and orders—p 66 

D Executive Departments —p 67 
§ 31 In general—p 67 

32 Heads of departments—p 71 
33. Particular departments—p 71 

E. OrricFRs, Agents, and Employees —p 72 
§ 34. In general—p 72 

35. Appointment of officers—p 74 

36. Appointment of agents and employees—p 74 

37. Tenure—p 76 

38 Power and authority to bind government—p 76 

39 - Presumption of authority—p 79 

40 - Notice to officer or agent—p 79 

41. Duties—p 79 

42. Disabilities of officers—p 80 

43. Compensation—p 80 


See also descriptive word index in the back of this Volume 
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UNITED STATES 


91 C. J. S. 


II. GOVERNMENT—Continued 

E. Officers, Agents, and Employees— Continued 

§ 44. - Right and rate—p 81 

45. -Increase or reduction—p 88 

46 - Extra compensation—p 89 

47. - Reimbursement of expenditures—p 93 

48 - Payment, allowance, and recovery—p 95 

49. -Deductions and offsets—p 95 

50. - Recovery by government of compensation paid—p 96 

51. Liability for official acts, negligence, or misconduct in general—p 96 

52. - Jurisdiction and proceedings of state courts—p 99 

53. Liability on official bonds—p 100 

54 - Nature and extent of liability—p 100 

55. - Discharge of surety and termination of liability—p 101 

56. - Enforcement—p 101 

57. Custody and care of public funds in general—p 103 

58. - Disbursing Officers* Act—p 104 

59. Accounting and settlement by officers—p 104 
60 Criminal liability—p 106 

61. - Particular offenses—p 106 

62. Suspension and removal—p 109 

63. - Under civil service regulation—p 111 

64. Filling vacancies—p 114 

F. Government Owned or Controlled Corporations— p 114 

§ 65. In general—p 114 

66. Nature and status—p 115 

67. Representation by officers and agents—p 117 

68. Capacity to sue and be sued—p 117 

69. Actions—p 119 

70. Particular corporations or agencies—p 123 

m. PROPERTY—p 141 

§ 71. Acquisition and ownership in general—p 141 
72 Public improvements and works—p 144 

73. Leases to United States—p 144 

74. Control, regulation, and use of public property and places—p 147 
75 Disposition of public property—p 147 

76. - Abandonment—p 148 

77. - Power to sell or lease—p 148 

78. - Contracts of sale or lease—p 150 

79. - Conveyance—p 155 

80. Release of property held by legal proceedings—p 155 

IV. CONTRACTS—p 156 

A. In General— p 156 

§ 81. Capacity of United States to contract—p 156 

82. Authority of boards or officers to bind government—p 156 

83. - Particular boards or officers—p 158 

See also descriptive word index in the back of this Volume 
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91 C.J.S. 


IV. CONTRACTS—Continued 

A. In General—C ontinued 

§ 84. - Individual interest of officer in contract—p 159 

85. Requisites and validity of contract—p 160 

86. - Formal requisites and necessity of writing—p 163 

87. -Advertising and proposals or bids—p 166 

88. -Appropriation or provision for payment as prerequisite to validity of con¬ 

tract—p 170 

89 Implied contracts—p 170 

90. Unauthorized or illegal contracts—p 173 

91. Construction and operation—p 174 

92. - Cost-plus contracts—p 181 

93. - Compensation—p 182 

94 - Extra work or expenses—p 186 

95. Transfer or assignment—p 198 

96. Modification—p 200 

97 Rescission or suspension—p 202 

98 Performance of contract—p 206 

99 Breach of contract—p 220 

100. - Abandonment of contract and termination for nonperformance —p 221 

101 Rights and remedies of contractor—p 224 

102 Rights and remedies of subcontractors, laborers, and materialmen—p 242 
103. Rights and remedies of United States m general—p 247 

104 Pa\merit, settlement, and release—p 252 

105 Liability of contractor to third persons—p 254 

106 Subcontracts—p 255 

B. Contractors’ Bonds— p 255 

§ 107 In general—p 255 
108 Scope and extent of liability—p 257 

100. - Labor and materials—p 259 

110. - Subcontracts—p 266 

111 Rights and remedies of sureties in general—p 271 

112. Actions—p 274 

113. - Time for suit—p 279 

114. - Parties and intervention—p 281 

115. - Pleading—p 283 

116. -Trial, judgment, and costs—p 285 

V. TORTS, AND STATUTORY CHARGES AND LIABILITIES—p 287 

§ 117. Torts—p 287 

118. -Extent and limits of liability—p 291 

119. Statutor) charges and liabilities—p 300 

VL FISCAL MANAGEMENT—p 300 

§ 120 In general—p 300 

121. Collection and custody of funds—p 301 

122. Disbursement of funds—p 301 

123. -Appropriations—p 303 

124. -Warrants for payment—p 310 

125. Mints, assay offices, and coining of money—p 310 

See also descriptive word index in the back of this Volume 
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tJNITED STATES 91 C.J.S. 

VL FISCAL MANAGEMENT—Continued 

§ 126. Bonds and other evidences of indebtedness—p 316 

127. - Bills and notes—p 328 

128 - Interim certificates and receipts—p 331 

129. War savings stamps—p 331 

130. Rights and remedies of taxpayers—p 331 

131. Frauds on government—p 332 

VII. CLAIMS BY UNITED STATES—p 332 

§ 132 In general—p 332 

133. Priority of government as creditor—p 333 

134. Recovery of money paid under mistake, through fraud, or in \iolation of law 

—p 333 

135. Compromise and release of claims—p 334 

VTTT CLAIMS AGAINST UNITED STATES—p 335 

A. In General— p 335 

§ 136. Nature and grounds—p 335 

137. - Statutory provisions in general—p 337 

138. - Claims founded on contract m general—p 337 

139. - Claims founded on tort m general—p 338 

140. - Claims arising under revenue laws—p 340 

141. - Claims by subjects of foreign governments—p 340 

142 Claims under treaties m general—p 340 

143 Claims under Indian treaties or statutes for relief of Indians—p 340 

144 - Use or infringement of patent—p 343 

145. - War claims in general—p 347 

146. - Civil War claims—p 348 

147. - Revolutionary War claims—p 349 

148 - World Wai claims—p 349 

149. - Other war claims—p 349 

150. - French spoliation claims—p 349 

151. - Indian depredation claims—p S49 

152. - Transportation claims—p 350 

153 Amount in general—p 350 

154 Interest—p 351 

155. Attorneys’ fees and expenses—p 355 

156. Loyalty of claimant—p 356 
157 Assignment of claims—p 356 

158. -Assignments prohibited—p 357 

159. - Effect of assignment—p 361 

B. Presentation, Audit, Allowance, and Paymfnt or Adjustment— p 363 

§ 160. In general—p 363 
161. Time for presentment—p 364 
162 Auditing boards, commissioners, and officers—p 365 

163. Effect of recoghition of claim by executive officer or by congress_p 369 

164. To whom payment made—p 370 

165 Retaining out of claims amount due United States—p 371 

166. Effect of audit, allowance or disallowance, and payment—p 372 

167. Arbitration, compromise, and settlement—p 373 

See also descriptive word index in the back of this Volume 

6 


UNITED STATES 


91 C. J.S. 

vm. CLAIMS AGAINST UNITED STATES —Continued 

C. False Claims and Offenses Relating to Claims —p 374 
§ 168. In general—p 374 

169. Claims against government-owned corporation—p 378 

170. False documents—p 378 

171. False statements—p 379 

172. Other offenses—p 380 

173. Criminal prosecutions—p 380 
174 Penalties and forfeitures—p 383 

Et ACTIONS AND PROCEEDINGS BY AND AGAINST UNITED STATES— p 398 

§ 173. Capacity of United States to sue in general—p 398 

176 Liability and consent of United States to be sued—p 399 

177 - Actions not sounding m tort—p 407 

178 - Actions against officers and agents—p 408 

17 ( > - Actions by states—p 417 

ISO -Actions by aliens—p 418 

181. - Wan er of immunity—p 418 

182 - Withdrawal of consent—p 419 
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§ 1 UNITED STATES 

L DEFINITION, NATURE, AND EXTENT 


91 C.J.S. 


§ 1. Definition 

The term “United States of America” Is variously 
used to designate a sovereign power, the territory over 
which the sovereignty of the United States extends, or 
the states which are united by and under the Consti¬ 
tution. For some purposes it includes, and for others 
excludes, particular territorial possessions. 

The term “United States of America” may be used 
in any one of a number of senses. 4 Thus it may 
be used merely as the name of a sovereign occupying 
the position analogous to that of other sovereigns 
in the family of nations, 2 it may designate territory 
over which the sovereignty of the United States 
extends, 3 or it may be the collective name of the 
states which are united by and under the Consti¬ 
tution. 4 

In a political or governmental sense, the “United 
States of America” is the republic or federal state 
whose organic law is the Constitution adopted by 
the people of the thirteen states, which declared 
their independence of the government of Great 
Britain on July 4, 1776. 6 

In a territorial or geographical sense, the term 
“United States,” as used m the Constitution with 
respect to the provision that duties shall be uniform 
throughout the United States, includes the states 


whose people united to form the Constitution, and 
such as have since been added to the union on an 
equality with them, 6 as well as the District of 
Columbia, 7 but not unorganized territorial posses¬ 
sions. 8 On the other hand, in dealing with a foreign 
sovereignty the term has a broader meaning than 
when used in the Constitution, 9 and includes all 
territories subject to the jurisdiction of the federal 
government wherever located. 10 As used in laws 
imposing customs duties the term is held not to 
include territory which by conquest and military 
occupation is in possession of a public enemy. 11 

Under other statutes the term has been held to in¬ 
clude, in addition to the states and the District of 
Columbia, an Indian Reservation, 12 the territories 
of Alaska, 13 Hawaii, 14 Puerto Rico, 15 and the Vir¬ 
gin Islands, 16 but not to include the Philippine Is¬ 
lands, 17 although the Philippine Islands, from the 
time of the peace treaty with Spam until its as¬ 
sumption of independence, was not treated as a 
foreign country with respect to customs duties 1K 
The Canal Zone, it has been said, is treated by law 
as a foreign country, 19 except to the extent that 
a statute may expressly provide that it shall be 
treated as an organized territory. 


1. US—Hooven & Allison Co v 
Evatt, Ohio. 65 S Ct 870. 324 US 
652, 89 LEd 1252, rehearing: de¬ 
nied 65 S Ct. 1198, 325 U S 892, 89 
L Ed 2004 

The words “United States” used 
alone are generally understood by 
people to designate the republic of 
the “United States of America ”— 
People v. O’Campo, 71 N E 2d 376, 377, 
378, 330 Ill.App 401. 

Tits abbreviation “U. S." may be 

deemed to refer to the United States 
of America.—People v. O’Campo, su¬ 
pra. 

2. US —Hooven & Allison Co v. 

Evatt Ohio. 65 S Ct 870, 880, 324 
US 652, 89 LEd 1252, rehearing 
denied 65 S Ct. 1198, 325 US 892, 
89 L Ed 2004 

3. US —Hooven & Allison Co. v. 

Evatt, supra—Loughborough v. 
Blake, Dist Col. 6 Wheat. 317, 5 

LEd 98 

Territorial extent, boundaries, and 
jurisdiction of the United States 
see infra S 3. 

4. US —Hooven & Allison Co v 

Evatt. Ohio, 65 S Ct 870, 324 US 
652, 89 L Ed. 1252, rehearing denied 
65 S Ct. 1198, 325 U S 892, 89 L Ed 
2004—Texas v White, Tex., 7 Wall 
700. 721. 19 L.Ed. 227. 


Other definition 

The United States Is the union un¬ 
der one Constitution of the various 
states, each of which is a political 
community of free citizens occupy¬ 
ing a territf>rv of defined boundaries 
and organized under a government 
sanctioned and limited by a written 
Constitution, and established by the 
consent of the governed —Texas v. 
White, supra. 

5. Anderson LD—Bouvier LD. 

65 C J p 1251 note 1 

6. US —Downes v. Bidwell, N Y , 21 
SCt. 770, 783, 182 US 244, 45 LEd 
1088 

7. US—Loughborough v Blake, 
DistCol, 6 Wheat 317, 5 L Ed 98. 

65 C.T p 1251 note 3 
Territorial extent and jurisdiction 
see infra 5 3. 

8. U S.—Downes v. Bidwell, N Y, 21 
SCt. 770, 182 US. 244, 45 LEd 
1088 

Puerto Rico 

U S —Neuss Hesslein & Co. v. Ed¬ 
wards, DCNY, 24 F 2d 989, 990 

9. US—Downes v Bidwell, NY, 21 
SCt 770, 772. 777, 182 US. 244, 45 
LEd 1088 

10. U S.—Downes v. Bidwell, supra. 

11. U.S.—U. S v. Rice, Mass, 4 
Wheat. 246, 4 L Ed. 562. 
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112. US —Bailey v U S . C C A Ariz 
47 F 2d 702, 704. 

13. US—U S v Gamy, DC Minn. 
54 F Supp 735 757 

14. US—U S v Gancv supra 

15. U S —U S v (Jam v supra 

Va—Alphonse Custodis (Tmnnev 
Const Co v Molina. 32 S E 2d 726. 
728, 183 Va 512 

Statute barring* lottery tickets 

from being brought into the United 
States mt ludes Puerto Rico —U S. v 
Castro, 3 Puerto Rico Fed 47 

With respect to customs duties 
Porto Rico is not considered a for¬ 
eign country —Goetze v U S, NY, 
21 SCt 742, 182 US 221. 45 LEd 
1065—65 CJ p 1253 note 31 

16. US—-U S v Gancy, DC Minn. 
64 F Supp 755 

17. U S — Robinette v Commission* r 
of Internal Revenue. CCA 6, 139 
F 2d 285, 287—Ntuss Hesslein & 
Co v. Edwards, DCNY, 24 F 2d 
989. 

18. US—Lincoln v U S.. N.Y.. 26 
SCt 728. 202 US 484. 60 LEd 
1117 

66 C J p 1253 note 30. 

19. Ill—Macomber & Whyte Rope 
Co v. United Fruit Co, 226 lll.App 
286 

65 C.J p 1253 note 28. 
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§ 2. Nature 

The United Statee le a single nation; an Indestructi¬ 
ble union of equal and indestructible states. It Is a body 
politic and corporate. 

The people of the United States established a 
national government 20 with sovereign attributes, 2 ' 1 
including legislative, executive, and judicial pow¬ 
ers ; 22 and the United States is, for many important 
purposes at least, a single nation. 23 The articles 
of confederation acted only on the states, but the 
Constitution acts directly on all the people, and they 
are directly responsible, and not mediately through 
the states 24 The powers of sovereignty are divided 
between the federal and state governments under 
this complex federal system; they arc each sover¬ 
eign with respect to the rights committed to it, and 
neither sovereign with respect to the rights com¬ 
mitted to the other 25 The union between the states 
is a union of equal states, 26 and all the provisions 
of the Constitution look to an indestructible union 
of indestructible states 27 As stated m the C J S 
title States § 7, wherein the subject is more fully 
discussed, the United States is not, in relation to 
the several states, regarded as a foreign nation. 


UNITED STATES §§ 2-3 

The United States is a body politic 28 and cor¬ 
porate, 29 and is, for some purposes, 30 although not 
others, 31 treated as a "person.” When the United 
States enters into commercial business, it abandons 
its sovereign capacity and is to be treated like any 
other corporation. 32 

§ 3. Territorial Extent, Boundaries, and Ju¬ 
risdiction 

a. In general 

b. Boundaries 

a. In General 

The territory under the Jurisdiction of the United 
States includes the land areas under its dominion and 
control, the ports, harbors, bays, and other inclosed arms 
of the sea along the coast, and a marginal belt of the 
sea extending out three miles. 

Under general principles of international law, 
the territory subject to the jurisdiction of the 
United States includes the land areas under its 
dominion and control, 33 the ports, harbors, bays, 
and other inclosed arms of the sea along the coast, 34 


SO. US— McCulloch v Man land. 

Md, 4 Wheat 316. 4 LKd 579 
65 r J p 1252 note 11 
21. U S —U S ex rel Marcus v 
Hess. Pa, 63 S Ct 379. 317 US 537, 
87 LEd 443, rehtarmg denied 63 
SCt 756. 318 US 799, 87 L. Ed 
1163—Burnet v Brooks. 53 S Pt 
457, 288 US 378. 77 I, Ed 844. 86 
ALR 747—Bakc*r Castor Oil Co v 
Insurance Co of North America 
DCNY, 60 F Supp 32. affirmed 
C.C A, 167 F 2d 3, certiorari denied 
67 SCt. 494. 329 US 800. 91 LEd 
684. 

Mature of sovereignty 

The "Bovereignty" of the United 
States consists of the powers exist¬ 
ing in the people as a whole and the 
Persons to whom they have delegat¬ 
ed it. and not as a separate personal 
entity —Filbin Corporation v. U S . 
DC SC. 266 F. 911. 914 
Domicile of sovereignty 

The United States, in their sov¬ 
ereign capacity, have no particular 
place of domicile, but possess, in 
contemplation of law. a ubiquity 
throughout the Union —Federal De¬ 
posit Ins Corp. v. Mangiaracina, 198 
A. 777. 779, 16 N.JMisc. 203. 

“State" 

The United States Is a ••state*' as 
such word is frequently used in inter- 
nAtional law—McLaughlin v. Pouch- 
er. 17 A 2d 767, 127 Conn. 441. 

*2. U.S —McCulloch v. Maryland. 

Md.. 4 Wheat 316. 4 L Ed 679 
Separation o* powers see Constitu¬ 
tional Law f8 104. 106. 


23. U S —Northern Securities Co v 
U S. Minn. 24 SCt 436. 456. 193 
US 197Jf fl LEd 679 

65 C J p 1232 note 13 

24. US—In re Debs. Ill. 15 SCt. 
900. 158 US 564, 39 L Ed 1092 

65 C J p 1252 note 14. 

25. US—McCulloch v. Maryland. 
Md. 4 Wheat 316, 4 L Ed 579 
‘It «as a bold. wise, and success¬ 
ful attempt to place the people un¬ 
der two distinct governments, each 
sovereign and independent writhin its 
own sphere of action, and dividing 
the jurisdiction between them, not 
by territorial limits, and not by the 
relation of superior or subordinate, 
but classifying the subjects of gov¬ 
ernment and designating those over 
which each has entire and independ¬ 
ent jurisdiction ”—In re Opinion of 
the Justices, 14 Gray, Mass, 614, 
616 

26. US—U S v. Sandoval. DCN 
M, 198 F 539, reversed on other 
grounds 34 SCt 1, 231 US 28, 58 
LEd 107 

27. U S —Texas v White, Tex., 7 
Wall 700 19 L Ed 227. 

65 C J P 1252 note 17 

28. U S —U S. ex rel Marcus v 
Hess. Pa.. 63 SCt 379. 317 US 
537, 87 L Ed 443, rehearing denied 
63 SCt 756, 318 US. 799, 87 LEd 
1163 

65 C J p 1252 note 18 

29. US—Helvering v British-Amer- 
lcan Tobacco Co, CCA, 69 F 2d 
528, affirmed British-Amencan To- 
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bacco Co v Helvering. 55 S Ct 55. 
29S V S 95, 79 L Ed 218—State of 
Bussia v. National City Bank of 
New York. CCA 69 F 2d 44 
N D —Harding v City of Dickinson, 
33 N W 2d 626. 630, 76 N D. 71. 

65 C J p 1252 note 19 
Corporate residence of the United 
States is within the United States — 
Helvering v British-Amencan To¬ 
bacco Co. CCA. 69 F 2d 628. af¬ 
firmed British-Amencan Tobacco Co. 
v Helve ring, 55 SCt. 55, 293 U.S. 95, 
79 L Ed 218 

Publio or quasi corporation. 

US—Dug&n v U. S.. Md, 8 Wheat. 

172. 4 L Ed 362 
14 C J. p 74 note 5. 

30. Pa—Baker v Kirschnek, 176 A. 
489, 491. 492, 317 Pa. 225 

48 C J p 1041 note 7 

31. US—U. S v Fox. NY, 94 US. 
315. 321. 24 LEd 192 

48 C J p 1041 note 7 La] 

32. US—The No. 34, DCMasr, 11 
F2d 287 

65 C J p 1252 note 21. 

33. U S —Cunard SS Co v Mellon, 

NY, 43 SCt 504. 262 US 100, 67 
LEd 894. 27 ALR 1306—The 

Vinces, DCSC., 20 F 2d 164, af¬ 
firmed, CCA., 27 F 2d 296, certio¬ 
rari denied 49 S Ct 32, 278 U.S. 
635, 73 L Ed 552 

Extent of domain generally see In¬ 
ternational Law 8 7 

34. U.S —Lam Mow v. Nagle, CULL 
Cal.. 24 F.2d 316, 318. 

65 C J p 1253 note 24. 



§ 3 JJN1TED STATES 

and a marginal belt of the sea extending ffom the 
coast line Outward a marine league, or three geo¬ 
graphical miles, 85 but not the high seas, which are 
the common property of all nations. 36 Even where 
the United States lacks dominion and control, as 
on the high seas or in a foreign country, it is not 
debarred from governing the conduct of its own 
citizens when the rights of other nations or their 
nationals are not infringed. 37 

American vessels. It has been said that an Amer¬ 
ican vessel is part of the territory of the United 
States, 38 but, as discussed in International Law § 
7, this is true only for certain purposes, and in a 
limited sense. A merchant vessel flying the Amer¬ 
ican flag is not a part of the United States within 
the immigration laws, 39 and a person bom on such 
a vessel on the high seas is not born “in the United 
States" with respect to citizenship; 40 on the other 
hand, where one who is in the United States boards 
an American vessel and remains on board until her 
return to her home port, he will for various purposes 
be deemed never to have been out of the United 
States. 41 

A consulate building, even when not owned by 
the United States, is nevertheless a part of the 
territory of the United States of America. 42 

b. Boundaries 

Boundary locations and disputes between the United 
States and a neighboring country belong to the sovereign 
power of the nation and are not for a state, county, or 
taxpayer to determine. 

The boundaries between the United States and 
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adjacent countries are defined by treaties; but 
broad and unrestricted as the treaty-making power 
of the United States under the Constitution is, it 
does not include the power to make a boundary- 
fixing treaty ceding territory of the United States or 
of a state to a foreign power. 43 Boundary loca¬ 
tions and disputes between the United States and 
a neighboring country belong to the sovereign pow¬ 
er of the nation 44 and are not for a state, county, or 
taxpayer to determine. 45 

Canadian boundary . A treaty providing for the 
location of a boundary line between the United 
States and Canada has the force and effect of 
law, 46 and where the treaty so provides, the bound¬ 
ary, as surveyed and monumented by the Interna¬ 
tional Boundary Commission acting under such a 
treaty, becomes fixed as a matter of law when the 
commission completes its work and files its plat and 
report. 47 Where, at the time such a treaty was 
entered into, the boundary line at a particular place 
was marked on a chart but such chart was not made 
part of the treaty by reference or otherwise, it 
cannot be said that the treaty fixed the location of 
the boundary in accordance with the line marked on 
the chart. 48 

Mexican boundary The treaty of peace follow'- 
mg the w r ar between the United States and Mexi¬ 
co 49 fixed the boundary between the two countries 50 
and provided, among other things, that the deepest 
channel of the Rio Grande from its mouth to the 
southern boundary of New' Mexico should be part 
of the boundary between the two countries. 51 A 


St. lawrvnc* Elver 

The St Lawrence River on the 
United States side of the Interna¬ 
tional Boundary is water over which 
Congress has jurisdiction—Lake On¬ 
tario Land Development and Beach 
Protection Ass'n v. Federal Power 
Commission, CA.DC., 212 F.2d 227, 
certiorari denied 74 SCt. 871. 347 
U.S. 1915, 98 L.Ed. 1138. 

35. U.S—Cunard SS Co v Mellon, 
N'T, 43 SCt. 504, 262 US. 100, 67 
L.l?d. 894, 27 A L R 1306 

65 C J. p 1253 note 26 

36. US—The Vinces, DC SC., 20 
F 2d 164, affirmed, CCA, 27 F 2d 
296, certiorari denied 49 SCt 32, 
278 U.S. 635, 73 L Ed 552. 

37. U.S.—Skiriotes v. State of Flor¬ 
ida, Fla., 61 S.Ct. 924, 313 US 69, 
85 L.Ed. 1193, rehearing denied 61 
S.Ct. 1093, 313 U.S. 599, 85 L Ed. 
1552—U. S. v. Bowman, NT., 43 
S.Ct 39. 260 U.S. 94, 67 L.Ed. 149 

Bktraterritorial rights and jurisdic¬ 
tion of nations generally see In¬ 
ternational Law | 9. 


Jurisdiction of offenses by persons 
beyond boundaries of state or coun¬ 
ty see Criminal Law 6 134. 

38. TJ S —Ex parte Kogi Saito, D C 
Wash , 18 F 2d 116 

39. US —Scharrenberg v Dollar S 
S. Co., C.C A Cal, 229 F. 970, 971 

4a U.S —Lam Mow v. Nagle, C C.A 
Cal , 24 F2d 316. 318. 

Persons deemed aliens generally see 
Aliens 8 2. 

41. US—U. S ex rel. Pantoja v 
McCandless, D C Pa, 29 F.2d 586, 
588. 

Persons excluded under immigration 
laws generally see Aliens 9 84 

42. US—U S. ▼. Archer, DC.Cal, 
51 F.Supp 708 

43. Tex—Fragoso v. Cisneros, Civ. 
App., 154 S.W 2d 991, error refused 

Unlimited treaty-making power of 
United States see Treaties 8 4. 

44. U.S—Pettibone v. Cook County, 
DC Minn, 31 FSupp. 881, affirmed, 
C.C.A , 120 F.2d 850. 

45. U.S—Pettibone v. Cook County, 
supra. 


46. U S —Pettibone v Cook County, 
CCA Minn. 120 F2d 850. 

65 C J p 1253 note 35. 

47. U S —Pettibone v Cook County. 
CCA Minn, 120 F 2d 850 

Effect oa prior plat 

When it was established by the 
Treaty of 1908 and proceedings of In¬ 
ternational Boundary Commission 
thereunder that islands on which 
Minnesota county had been le\>ing 
taxes were in Canada, the plat filed 
by the General Land Office on which 
county had relied became void in so 
far as it indicated that the islands 
were within the United States — 
Pettibone v Cook County, C.C.A. 
Minn . 120 F.2d 850. 

48. U S —Pettibone v Cook County, 
C.C.A Minn , 120 F 2d 850. 

49. Treaty of Guadalupe Hidalgo^ 
July 4, 1848, art 5. 

5a Tex.—Fragoso v Cisneros. Civ. 
App., 154 S.W 2d 991, error refused. 

51. Tex.—Fragoso v. Cisneros, su¬ 
pra. 
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later treaty provided that the boundary should fol¬ 
low the center of the normal channel notwithstand¬ 
ing alterations by erosion and deposit of alluvium, 
but that in case of changes by the cutting of a new 
bed, or the deepening of another channel than that 
which originally marked the boundary, the line 
should continue to follow the original channel. 52 
This resulted in there being bancos or small tracts 
of land on the opposite side of the river from the 
countries to which they belonged, 53 and, m order 
to eliminate these bancos from the effect of the pnor 
treaties, 64 a new treaty was made providing that 
dominion and jurisdiction of such of the bancos 
already surveyed as lie on the south bank of the 
river shall pass to Mexico and dominion and juris¬ 
diction of those on the north bank to the United 
States and that the boundary commission previously 
created shall be guided by that principle m eliminat¬ 
ing bancos. 65 This treaty applies to bancos formed 
but unsurveyed at the date of the treaty and to 
bancos thereafter formed. 56 In view of the nego¬ 
tiations preceding the treaty, it has been held that 


UNITED STATES §§ 3-4 

it is to be treated as providing for an adjustment 
of the boundary line, and not for a cession of terri¬ 
tory, 67 and a banco north of the river is presumed 
to have been always in the United States, 63 and, 
while such a banco formed prior to 1905 was the 
property of Mexico until the date of the new trea¬ 
ty, 69 dominion thereover was transferred to the 
United States when the treaty was signed, although 
the boundary commission did not declare the land 
a banco until later, 60 and the de facto possession 
of Mexico in the meantime gave a Mexican court 
no jurisdiction to dispose of the title. 61 The treaty- 
gives the boundary commission no judicial func¬ 
tions, 62 and no power to fix the boundary, 63 or 
determine which tracts shall be eliminated, 34 but 
merely gives it power to determine as to the exist¬ 
ence of the facts calling for elimination under the 
treaty, 65 and to mark and to establish the location 
of the boundary. 66 Findings of the commission, ac¬ 
cordingly, can have no binding effect on private 
rights. 67 


H. GOVERNMENT 


A. IN GENERAL 


§ 4. Powers in General 

The governmental powers of the United States, to 
the extent that they are conferred or not withheld by 
the Constitution, are supreme and paramount. The 


United States has no Inherent sovereign powers, and no 
legislative powers other than those conferred by the 
Constitution. 

The United States is a nation whose powers of 


52. Tex.—Nunez v State. 156 S W. 
933. 70 Tex Cr 481 

65 C J p 1253 note 37 

53. Tex—San Lorenzo Title ft Im¬ 
provement Co v City Mortg Co, 
Civ.App . 48 S W 2d 310. 

54. Tex—San Lorenzo Title ft Im¬ 
provement Co. v. City Mortg. Co, 
supra. 

55. US—Willis v. First Real Es¬ 
tate ft Investment Co, CCA Tex . 
68 F.2d 671, certiorari denied 54 S. 
Ct 631. 292 US. 626. 78 LEd 1481. 
rehearing denied 54 SCt. 713, 292 
U S. 604, 78 L.Ed. 1467. 

56. Tex—San Lorenzo Title & Im¬ 
provement Co. v. City Mortg Co, 
CivApp., 48 S.W.2d 310. 

Xffsot on private ownership 

Where a tract of land which was 
transferred by shifting course of 
river from the Mexican to the United 
States side of the Rio Grande did 
not have an area of 250 hectares nor 
a population of 200, the political sov¬ 
ereignty of the land involved was 
transferred to the United States, but 
the private ownership thereof was 
not thereby affected.—Canales v. 
Clopton, Tex.Civ.App., 145 S.W.2d 
933. 


57. US—Willis v First Real Estate 
& Investment Co, CCA Tex. 68 
F 2d 671. certiorari denied 54 S Ct 
631, 292 US 626, 78 L Ed 1481. re¬ 
hearing denied 54 S CL 713. 29 2 U.S. 
604. 78 LEd 1467 

Tex —Fragoso v. Cisneros. Civ.App , 
154 S W 2d 991, error refused 

G5 C.J. p 1253 note 42. 

58. Tex—San Lorenzo Title ft Im¬ 
provement Co v. Clardy, Civ App, 
48 S W.2d 315. 

59. Tex—San Lorenzo Title ft Im¬ 
provement Co v City Mortg. Co, 
CivApp, 48 S.W 2d 310. 

60. Tex—San Lorenzo Title & Im¬ 
provement Co. v City Mortg. Co., 
Civ.App , 48 S W.2d 310. 

65 C.J. p 1254 note 45. 

61. Tex.—San Lorenzo Title ft Im¬ 
provement Co. v. Caples, Civ.App, 
48 S.W.2d 329. 

65 C.J. p 1254 note 46. 

62. Tex—San Lorenzo Title ft Im¬ 
provement Co. v. Clardy, Civ.App., 
48 S.W 2d 315. 

63. Tex—Fragoso v. Cisneros, Civ. 
App, 154 SW.2d 991, error refused 
—San Lorenzo Title & Improve- 

li 


ment Co v. Caples, CivApp, 48 S. 
W 2d 329. 

64. Tex—San Lorenzo Title & Im¬ 
provement Co. v Clardy, Civ.App, 
48 S.W.2d 315. 

Xt la for the court to determine 
facts as to location of land in con¬ 
troversy along boundary between 
United States and Mexico and adjudi¬ 
cate accordingly —Willis v. First 
Real Estate & Investment Co., C.C. 
A Tex., 68 F.2d 671. certiorari denied 
54 SCt 631, 292 US 626, 78 LEd 
1481, rehearing denied 54 S.Ct. 713, 
292 U.S. 604, 78 LEd. 1467. 

65. Tex—San Lorenzo Title ft Im¬ 
provement Co. v. Caples, CivApp, 
48 S W.2d 329—San Lorenzo Title ft 
Improvement Co. v. Clardy, Civ. 
App . 48 S.W.2d 315. 

66. Tex—Fragoso v. Cisneros, Civ. 
App., 154 S.W.2d 991, error refused 
—San Lorenzo Title ft Improve¬ 
ment Co. v. Caples, Civ.App., 48 & 
W.2d 329. 

67. U.S.—Willis v. First Real Estate 

ft Investment Co, C.CA.Tex., 69 
F.2d 671, certiorari denied 54 S.CL. 
631, 292 U.S. 626. 78 LJGSd. 1481* 
rehearing denied 54 S.CL 718, 292 
U.S. 604, 78 L.Ed. 1467. *.3 
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§§ 44 UNITED STATES 


government—legislative, executive, and judicial— 
within the sphere of action confined to it by the Con¬ 
stitution are supreme and paramount. 68 The Con¬ 
stitution does not, however, make any general grant 
of power, but states the legislative powers that are 
granted, and provides that powers not delegated 
to the United States, or prohibited to the states, are 
reserved to the states or to the people, and it has 
therefore become an accepted constitutional rule, as 
discussed in Constitutional Law § 68, that this is a 
government of enumerated or delegated powers, and 
that it has only such powers as have been conferred 
on it, expressly or by necessary implication. There 
is, however, a distinction, in this respect, between 
the legislative power and the judicial power, 69 since, 
as provided in the Constitution, Article 3 § 1, the 
entire judicial power of the nation is vested in its 
supreme court and in such inferior courts as con¬ 
gress may from time to time ordain and establish. 
The Constitution, Article 2 § 1, also confers the en¬ 
tire executive power on the president in general 
terms. 

The United States has no inherent sovereign pow¬ 
ers 70 and no inherent common-law prerogatives, and 
it has no power to interfere in the personal or social 
relations of citizens by virtue of authority deducible 
from the general nature of sovereignty, 71 but it has 
so much of the royal prerogatives as belonged to 
the king of England in his capacity of parens patriae 
or universal trustee. 72 However, this lack of in¬ 
herent powers has been held limited to domestic 
matters as distinguished from external matters, and 


with respect to the latter the powers of the federal 
government are not derived from the Constitution 
and are not among the enumerated or implied pow¬ 
ers but are inherent, having come into being before 
the adoption of the Constitution and now existing 
outside it. 78 The United States takes no power or 
authority from state constitutions or laws. 74 

It has been said broadly that all activities of the 
government, constitutionally authorized by congress, 
are governmental in nature 75 and performed in its 
sovereign capacity, 76 and that the United States 
does not have separate governmental and proprie¬ 
tary capacities ; 77 but it has also been held, as dis¬ 
cussed supra § 2, that when the United States enters 
into commercial business it abandons its sovereign 
capacity and is to be treated like any other corpora¬ 
tion, and, as considered infra § 7 a, the United 
States may own land within the territory of a state 
in a proprietary capacity only. 

§ 5. Powers in Carrying into Effect Powers 
Granted 

In addition to the powers expressly conferred on the 
United States by the Constitution, it has all the attributes 
of sovereignty, except as restricted by the Constitution, 
as well as such powers as are necessary to carry into 
effect the granted powers. 

As discussed supra § 4, the government of the 
United States, at least with respect to domestic 
matters, is one of enumerated powers, and it has no 
inherent sovereign powers, but it is a national 
sovereignty, 78 within the scope of its enumerated 
powers, 79 and has all the attributes of sovereignty. 


08 . U S.—Graves v. People of State 
of New York ex rel. O’Keefe, N Y, 
69 S.Ct 695. 306 U.S. 466. 83 L Ed. 
827, 126 A.L.R 1466—U S. ex rel 
Smith v. Baldl, D C.Pa, 96 F Supp. 
109, affirmed, CA.. 192 F.2d 540, 
affirmed 73 S.Ct. 391, 344 U.S. 561, 
97 L Ed. 549, and Daniels v. Allen, 
73 S.Ct 437. 344 U.S. 443, 97 I* Ed. 
469—Paris v Metropolitan Life 
Ins. Co, DC.NY., 68 FSupp. 64, 
reversed on other grounds, C.C.A., 
167 F2d 834, certiorari denied 69 
S.Ct 63, 335 U S. 827, 93 L.Ed. 381. 
N.C.—Unemployment Compensation 

Commission of North Carolina v. 
Wachovia Bank & Trust Co., 2 S. 
IS.2d 692. 216 N.C 491 
Pa.—Scranton Broadcasters, Inc., v. 
American Communications Ass’n, 
CIO, Broadcast Dist No. 1, Com PI., 
48 Lack.Jfar. 241. 

Wash.—Boeing Aircraft Co v Re¬ 
construction Finance Corp. 171 P. 
2d 888, 86 Wash.2d 662, 168 A LR. 
6S9» appeal dismissed Boeing: Air¬ 
craft Co. v« Kina County, Wash, 
67 act 872, two cases 830 U.S. 803, 
91 UE4. 1262, 

.6 C.J. p 1264, neto 62. 


•'If any one proposition could com¬ 
mand the universal assent of man¬ 
kind, we might expect it would be 
this—that the government of the Un¬ 
ion. though limited in its powers, is 
supreme within its sphere of action 
This would seem to result, necessari¬ 
ly, from its nature. It is the gov¬ 
ernment of all; its powers are dele¬ 
gated by all; it represents all, and 
acts for all.”—McCulloch v. Mary¬ 
land. Md, 4 Wheat. 316, 405, 4 L Ed. 
579. 

69. U.S—Kansas ▼. Colorado, Kan., 
27 S.Ct. 655, 206 U.S. 46. 83, 51 L. 
Ed. 965. 

65 C.J. p 1254 note 56. 

7a U.S—Hodges v. U. S.. Ark.. 27 
S.Ct 6. 203 U.S. 1, 51 L Ed. 65. 

71. U.S.—Ex parte Burrus, Neb., 10 
SCt 850. 136 U.S. 586, 34 L.Ed. 
600. 

66 C.J. p 1254 note 60. 

72. U.S.—Stanley v. Schwalby, Tex, 
13 S.Ct 418. 147 U.S. 508, 37 LEd. 
259. 

65 C.J. p 1254 note 61. 

73. U.S.—Carter v. Carter Coal Co., 

12 


App D C . 56 S Ct. 855, 298 U.S. 238, 
80 L Ed. 1160 

D C —U. S. v. Peace Information Cen¬ 
ter. D C, 97 F.Supp 255 
74 N.Y.—U S v Sumner, 211 N.Y. 
S 705. 125 Misc. 658. 

76. N.C.—Unemployment Compensa¬ 
tion Commission of North Carolina 
v. Wachovia Bank & Trust Co., 2 
S.E 2d 692, 216 N.C. 491. 

Agency as governmental in nature 
Every agency which Congress can 
constitutionally create is a "govern¬ 
mental agency.”—Graves v. People 
of State of New York ex rel. O’Keefe, 
N.Y.. 59 S.Ct. 595, 120 A.L.R. 1466. 

7a dc- u. a v. l a c. f d.cl, 78 

FSupp. 680. 

77. D.C.—U. S. v. I. C. C., supra. 

7K U.S.—Legal Tender Cases, N.Y., 
4 S.Ct 122, 110 US. 421, 28 LEd. 
204—Liberty Mut. Ins. Co. v. John¬ 
son Shipyards Corporation, C.C.A. 
N Y., 6 F.2d 762, affirmed Stripe 
v U. S.. 46 S.Ct 182, 269 U.a 502, 
70 L.Ed. 879. 

79. U.S.—Legal Tender Cases, N.Y., 
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except as restricted by the Constitution, 80 and its 
prerogatives as a sovereign nation are coextensive 
with the powers committed to it, 81 so that, touching 
matters within its jurisdiction, it has inherent power 
to promote the general welfare. 82 There is also a 
wide scope of selection of the means for the execu¬ 
tion of the enumerated powers under what has been 
termed the “coefficient power” 83 which, as discussed 
m Constitutional Law § 68, is the power to make 
all laws necessary and proper for carrying into ef¬ 
fect the enumerated powers and all other powers 
vested by the Constitution in the Government of the 
United States or in any department or officer there¬ 
of. The words “necessary and proper” include all 
means which are conducive or adapted to the end 
to be accomplished and which, m the judgment of 
congress, would most advantageously effect the 
end; 84 and it has been said that the nature and 
purpose of the federal government require that it 
be subject to restraints less narrow and confining 
than the individual states 85 In the exercise of its 


UNITED STATES § 5 

power to spend in the general welfare the means em¬ 
ployed to attain the end must be plainly adapted 
thereto. 86 The scope and incidents of the govern¬ 
ment’s express and implied powers are the same, 87 
and a power may be implied as an incident to a 
power which is itself implied. 88 

As discussed in Constitutional Law § 177, al¬ 
though the United States has no general police pow¬ 
er, it has whatever police power is appropriate to 
the exercise of any attribute of sovereignty specifi¬ 
cally granted to it, and may, by virtue of its sov¬ 
ereignty, take such measures as are necessary to in¬ 
sure peace and order in performance of any of its 
functions. Thus, it has power to protect its own 
sovereignty, 82 and it is always charged with the 
duty of protecting the rights and property of its 
citizens. 90 It is also vested with all the powers of 
government necessary to maintain effective control 
of international relations 21 

On the principle of sovereignty growing out of 


4 set. 122 . 110 US. 421. 28 LEd 
204 

65 C J p 1255 note 66 
80. U S —Barnet v Brooks, 53 S Ct. 
457, 288 US 378. 77 LEd 844, 86 
ALR 747—Liberty Mut Ins Co. v. 
Johnson Shipyards Corporation. C 
O A N Y., 6 F 2d 752, affirmed Stripe 
v. U S. 46 SCt 182. 269 U.S. 503. 
70 L Ed. 379. 

m. U S.—Elliot V. Van Voorst, CC 
NJ., 8 FCas No 4.390, 3 Wall.Jr. 
299. 

Powtr m ooiztauivt with sovereign¬ 
ty 

“It Is beyond dispute that the Gov¬ 
ernment of the United States may ex¬ 
ercise. within the limits of its sov¬ 
ereignty, and upon the soil which is 
a part of the United States, its pow¬ 
ers and functions "—Hardyman v 
Collins. D C Cal. 80 F Supp 501, 504. 
reversed on other grounds. CA, 183 
F 2d 308, reversed on other grounds 
Collins v. Hardyman. 71 S.Ct. 937. 
341 U.S 651. 95 L Ed. 1253. 

82. US—Nebbia v. People of State 
of New York, N.Y.. 54 S.Ct. 505, 291 
U.S. 502. 78 LEd. 940. 89 A.LR. 
1469, affirming People v Nebbia, 
186 N E. 694. 262 N.Y. 259. 
Discretion In exercise of powers 
The science of Government is the 
science of experiment and is the most 
abstruse of all sciences, practically 
consisting in little more than the ex¬ 
ercise of a sound discretion applied 
to exigencies of state as they arise.— 
Beauh&rnais v. People of State of 
Ill.. Ill.. 72 S.Ct. 725, 348 U.S. 250, 
96 L.Ed. 919. rehearing denied 72 S. 
Ct- 1070, 848 U.S. 988, 96 L Ed. 1375. 
Vfcttm la “national public Interest” 
Condition of national publio inter¬ 


est. so as to permit of federal regu¬ 
lation. only exists when person, com¬ 
pany. or thing affected with public 
interest is In fact involved directly 
in activities over which federal gov¬ 
ernment through one or more of pow¬ 
ers delegated to it by Constitution 
has jurisdiction —In re American 
States Public Service Co, D.C Md , 
12 F Supp. 667, modified on other 
grounds. C.C.A., Burco. Inc v. Whit¬ 
worth. 81 F 2d 721, certiorari denied 
56 S Ct. 670. two cases. 297 U.S. 724, 
80 L Ed 1008 

83. US —Legal Tender Cases, N.Y., 
4 SCt. 12 2. 110 US. 421, 28 L Ed 
204. 

84u US —Graves v People of State 
of New York ex rel. O'Keefe, N.Y.. 
59 S.Ct. 695, 120 A L.R. 1466 
65 C.J p 1255 note 71. 

85. DC.-Neild v District of Co¬ 
lumbia, 110 F.2d 246, 71 App.D C 
806 

88 . D.C—Township of Franklin, 
Somerset County, N. J., v. Tug well, 
85 F.2d 208. 66 App D.C. 42. 

Housing appropriation 

Emergency Relief Appropriation 
Act of 1935, as respects appropriation 
contained there in for “housing,” re¬ 
lied upon as authorization for es¬ 
tablishment of Resettlement Admin¬ 
istration, held not sustainable under 
general welfare clause of Constitu¬ 
tion, since by terms of act “housing” 
was not shown to have any connec¬ 
tion with stated purpose to provide 
relief and increase employment, and 
since projects contemplated by term 
“housing” concerned themselves with 
local conditions constituting concerns 
of the state, and the mere declara¬ 
tion in Emergency Relief Approprla- 

13 


tion Act of 1935 that it was enacted 
to meet an emergency or for the gen¬ 
eral welfare added nothing to its con¬ 
stitutionality —Township of Frank¬ 
lin, Somerset County, N. J., v. Tug- 
well, supra. 

Work relief appropriation. 

Although right to regulate grade 
crossings is within police power of 
the state and has not been undertak¬ 
en by Congress under its interstate 
commerce powers, federal govern¬ 
ment could use grade crossings as 
projects for relief from unemploy¬ 
ment without co-operation from the 
state, or by co-operating with state 
by making a conditional grant, under 
power to promote the “general wel¬ 
fare.”—Warm v. City of Cincinnati. 1 
Ohio Supp 273. affirmed 11 N.E.2d 
281, 57 Ohio App. 43. 

87. U S.—Ruppert v. CafCey, N.Y, 40 
S Ct. 141, 251 U.S. 267, 300, 64 L.Ed. 
260 

Mass —Commonwealth v. Nickerson, 
128 NE 273. 236 Mass. 281, 10 A. 
LR. 1568. 

88 . US —Ruppert v. Caffey, N.Y., 40 
SCt. 141, 251 U.S. 267. 300, 64 L. 
Ed 260 

65 C J. p 1255 note 80. 

89. U.S.—Craig v. Steele, D.QMo., 
123 F.Supp 153. 

9a US —U. S. v. Petersen, D.C.CKL, 
91 F.Supp 209, affirmed, CJL, Pe¬ 
tersen v. U. S., 191 F.2d 154, cer¬ 
tiorari denied. State of Cal. v. U. 
S.. 72 S.Ct. 174, 342 U.S. 885, 96 
LEd. 664. 

9L U.S.—Burnet v. Brooks, 52 S.Ct. 
457. 288 U.S. 378. 77 L.Ed. 844, 86 
ALR. 747. 

65 C.J. p 1255 note 65 [aj. 
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§§ 5-7 UNITED STATES 

the aggregation of the enumerated powers includ¬ 
ing the coefficient power, the United States has been 
held to have the power to issue legal tender notes. 92 
On the other hand, the United States has been held 
to be without power to seize private property gen¬ 
erally, 93 fix the prices of commodities, 94 or grant a 
moratorium. 95 

Private business . Although the United States 
does not have the power to engage in private busi¬ 
ness, except as incidental to some power specifically 
granted under the Constitution, 96 it may do so to 
an appropriate degree in carrying out its constitu¬ 
tional functions and purposes. 97 

Production and sale of electric power . The Unit¬ 
ed States has the power to generate electric power 
to aid its operations in carrying out the granted pow¬ 
er of improving navigable waters, providing for the 
national defense or regulating the proprietary prop¬ 
erty of the government, and may dispose of any 
surplus power unused for such purposes to prevent 
waste, 98 but it may not produce and sell electric 
power except as incidental to a constitutionally 
granted power. 99 

§ 6. Government of New Territory Acquired 

As an attribute of sovereignty, the United States 
may acquire new territory and exercise Jurisdiction over it. 

The boundaries of the United States can be en¬ 
larged and new territory acquired by the treaty- 
making power or the legislative authority, 1 and the 
United States may govern new territory acquired 
by cession, 2 without incorporating it as an integral 
part of itself under its organic laws. 3 The power 
to acquire jurisdiction over property by treaty, war, 


discovery, or cession, whether such jurisdiction be 
a limited one or not, is an attribute of sovereignty. 4 

§ 7. Authority over Places Acquired or Re¬ 
served within States or Territories for 
Public Purposes 

a. In general 

b. Reservations, conditions, and agree¬ 

ments limiting jurisdiction 

c. Construction of consent or cession 

d. Acceptance of junsdiction 

e. Conditions precedent 

f. Loss or surrender of jurisdiction 

g. Continued operation of state laws 

a. In General 

Where the United States purchases land within a 
state with the consent of the state it has the right, under 
constitutional provision, to exercise exclusive jurisdiction 
therein; and it may also acquire exclusive Jurisdiction 
over land acquired or reserved within a state by cession 
of such Jurisdiction by the state. If it fails to acquire 
Jurisdiction by either of these methods, it holds any prop¬ 
erty which it owns within a state in a proprietary ca¬ 
pacity only, subject to the Jurisdiction of the state, 
except to the extent that such jurisdiction interferes 
with the governmental purposes for which the property 
was acquired. 

Under the provision in the federal Constitution 
that congress shall have power to exercise exclusive 
legislation in all cases whatsoever o\er all places 
purchased by the consent of the legislature of the 
state in which the same shall be, for the erection 
of forts, magazines, arsenals, dockyards, and other 
needful buildings, when property is so purchased 
by the United States with the consent of the legisla¬ 
ture of the state, the federal jurisdiction is exclusive 


92. US—Juilliard v. Greenman, N. 
Y, 4 SCt 122, 110 US. 421, 28 L 
Ed. 204—Knox v. Lee. Tex, 12 
Wall 457, 555. 20 LEd 287. 

Power of congress with respect to is¬ 
suance of bonds and other evidenc¬ 
es of indebtedness see infra 5 126. 

93. D.C —Schneider v. District of 
Columbia, D C, 117 F.Supp. 705. 
modified on other grounds Berman 
v. Parker, 76 S Ct. 98. 

Deprivation of property generally as 
affected by constitutional require¬ 
ment of due process see Constitu¬ 
tional Law 58 599-610. 

Exercise of power of eminent domain 
by federal government see Eminent 
Domain 6 16. 

94. N.Y.—Cline v. Consumers’ Co¬ 
op. Gas ft Oil Co.. 274 N.Y.S. 862, 
162 Misc. 653. 

96. U.S.—In re Slaughter, D.C.Tex., 
IS F.Supp. 898. 

96. U.S.—Ashwander v. Tennessee 


Valley Authority, D C Ala, 8 F. 
Supp. 893 

97. Md—State Tax Commission of 
Maryland v. Baltimore Nat Bank, 
180 A 260. 169 Md 65, affirmed Bal¬ 
timore Nat Bank v. State Tax 
Commission of Maryland, 56 S Ct. 
417, 297 U.S. 209, 80 LEd 686. 

98. U S.—Ashwander v. Tennessee 
Valley Authority, D.C Ala., 8 F 
Supp 893 

Government owned or controlled cor¬ 
porate agencies relating to con¬ 
servation and control of resources 
and power see infra 8 70 b. 

99. U.S.—Ashwander v. Tennessee 
Valley Authority, supra. 

L U.S —Sere v. Pitlot, La, 6 Cranch 
332, 3 L Ed. 240. 

65 C.J p 1255 note 82. 

Acquisition and ownership of prop¬ 
erty see infra 8 71. 

Florida 

On the due ratification of the Trea- ! 

14 


ty of Amity, Settlement and Limits 
between the United States and the 
Kingdom of Spain and the transfer 
of East and West Florida to the 
United States in July, 1821, all the 
lands covered and uncovered by wa¬ 
ter, within the limits of the ceded 
areas, and not excepted in the treaty, 
became property of the United States 
—State ex rel Town of Crescent City 
v. Holland, 10 So 2d 677, 151 Fla. 
806. 

2. U S.—Downes v. Bidwell, N.Y., 21 
SCt. 770, 182 US. 244, 45 L.Ed. 
1088. 

66 C.J. p 1255 note 83 

3. U.S.—Downes v Bidwell, supra. 
65 C J p 1255 note 84. 

4. U.S —Yosemite Park ft Curry Co. 
v. Collins, DC Cal, 20 F.Supp 1009. 
reversed on other grounds Collins 
v. Yosemite Park ft Curry Co.. 58 

S.Ct. 1009. 304 U.S. 518, 82 JUEdL 
1502. 
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of all state authority, 6 even though cession thereof 
is not declared unequivocally, 6 except to the extent 
that such exclusive jurisdiction is qualified or lim¬ 
ited by agreement between the respective govern¬ 
ments by which part of the jurisdiction is reserved 
to the state, 7 as discussed in subdivision b of this 


UNITED STATES 6 7 

section infra. • 1 

However, in order that the United States may 
possess exclusive legislative power over the tract, 
by virtue of this constitutional provision, it must 
have acquired the tract by purchase, with the con¬ 
sent of the state, 8 and for one of the purposes 


5. U.S.—Howard v. Commissioners 
of Sinking Fund of City of Louis¬ 
ville, Ky.. 73 SCt 465. 344 US. 
624, 97 L.Ed. 617—Pacific Coast 
Dairy v. Department of Agricul¬ 
ture of California, Cal, 63 S.Ct. 628, 
318 US. 285, 87 L Ed. 761, rehear¬ 
ing denied 63 S Ct. 849. 318 U S 801, 
87 LEd. 1165—U. S v City of 
Chester, C.C.A.Pa.. 144 F 2d 415— 
Ackerley v. Commercial Credit Co., 
DC NJ., 111 F.Supp 92—Rainier 
Nat Park Co v. Martin. D C Wash , 
23 F Supp 60. affirmed 58 S Ct. 
478, 302 US 661. 52 LEd 511— 
Hughes Transp v. U. S, Ct Cl., 121 
F Supp 212 

Ark—Young v. G. L. Tarlton, Con¬ 
tractor. Inc, 162 SW2d 477, 204 
Ark 283 

Cal —Johnson v. Morrill, 126 P 2d 
873. 20 Cal 2d 446—Consolidated 

Milk Producers for San Francisco 
v Parker. 123 P 2d 440. 19 Cal. 
2d 815 

Ill —Sunbeam Corp \ Central 

Housekeeping Mart. 120 X E 2d 3b2, 
2 Ill App 2d 543 

Kan —Miller v Hickorv Grove School 
Bd Dist No. 4. 178 I’ 2d 214, 162 
Kan 528 

Ky—Atcher v. Elizab* thtow n Lin- 
coln-Mei< ury. Im 210 S W 2d 743 
—Commissioners of Sinking Fund 
of City of Louisville v Howard, 
248 S W 2d 340 

Neb—Taggc v. Gulzow, 271 NW 803, 
132 Neb 276 

N M —Arledge v Mnbrj 197 P.2d 884, 
52 N M. 303 

Tcnn—State v. Willett, 97 SW 299, 
117 Tenn 334. 

Tex —Independent School Dist of 
City of El Paso v Central Ed 
Agency. Civ.App. 217 S W 2d 597 
Wash—Ryan v State. 61 p 2d 1276, 
188 Wash 115, affirmed R>an v. 
State of Washington. 58 S Ct 233, 
302 US 186, 82 LEd. 187. 

65 C.J p 1256 note 87 
Steps necessary for acceptance of 
jurisdiction see infra { 7 d 
Criminal jurisdiction over land so 
purchased see Criminal Law 5 139. 

Complete sovereignty 

The power of United States to ex¬ 
ercise “exclusive legislation" over 
places purchased for specified build¬ 
ings is in essence complete sov¬ 
ereignty —S. R. A, Inc, v State of 
Minnesota. 66 S.Ct 749, 327 US. 558, 
90 L Ed. 851—U. S. v Fallbrook Pub¬ 
lic Utility Dist., D.C.Cal., 108 F.Supp. 


Meaning of “exclusive legislation*’ 

(1) The term “exclusive legisla¬ 
tion" used in the constitutional pro¬ 
vision giving congress power to ex¬ 
ercise “exclusive legislation" over 
lands acquired by the United States 
within a state is synonymous with 
“exclusive jurisdiction.'* 

Cal.—Johnson v. Morrill, 126 P.2d 
873, 20 Cal.2d 446. 

N M.—Chaney v. Chaney, 201 P.2d 
782, 53 N M. 66—Arledge v. Mabry. 
197 P 2d 884, 52 N.M. 303. 

(2) “Exclusive legislation" is con¬ 
sistent only with exclusive jurisdic¬ 
tion. 

U S —Surplus Trading Company v 
Cook, Ark. 50 SCt. 455. 281 US. 
647, 74 LEd. 1091—Ft. Leaven¬ 
worth R Co. v Lowe, Kan, 5 S Ct 
995, 114 US. 525, 29 LEd. 264 
Ala—State v. Blair, 191 So. 237, 238 
Ala. 377. 

Mass —Employers’ Liability Assur 
Corp v Dileo, 10 N.E 2d 251, 298 
Mass. 401. 

Matters excluded from state’s con¬ 
trol 

Where federal government pur¬ 
chased land from state of Arkansas 
and contracted with company for 
construction of Japanese Relocation 
Colony on the land, jurisdiction over 
the land was, under state statute, 
surrendered to the federal govern¬ 
ment. and company’s physician who 
engaged exclusively in rendering 
medical first aid for company’s em¬ 
ployees was not subject to state laws 
relating to practice of medicine and 
could not be enjoined from engaging 
in his activities because he was not 
licensed to practice in Arkansas — 
Lynch v. Hammock. 165 S.W.2d 369, 
204 Ark 911. 

Land not within purchased area 

Contractor's license tax imposed 
on foreign contractor engaged m con¬ 
structing post office under contract 
with federal government on govern¬ 
ment property, where contractor used 
adjoining sidewalks and streets to 
exclusion of public was not invalid as 
extending state's jurisdiction to prop¬ 
erty over which federal government 
has exclusive legislative jurisdic¬ 
tion —Ralph Sollitt A Sons Const. Co. 
v Commonwealth, 172 S E. 290, 161 
Va. 854. 91 A.LR. 774, appeal dis¬ 
missed Ralph Sollitt A Sons Const. 
Co v. Commonwealth of Virginia, 54 
S.Ct. 632. 292 U.S. 599, 78 LEd. 1463, 
rehearing denied 54 S.Ct. 714, 292 
U.S. 599, 78 L.Ed. 1466. 
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6. Ky—Commonwealth v. King, 68 
S W 2d 45, 252 Ky. 699. 

7. U S.—Collins v. Yosemite Park 
A Curry Co. Cal, 58 S Ct. 1009, 304 
U.S. 518. 82 L.Ed. 1502—James v. 
Dravo Contracting Co., W Va,, 58 
SCt 208, 302 US. 134, 82 LEd. 
155, 114 ALR 318—City of Bir¬ 
mingham v. Thompson, C.A.Ala., 
200 F 2d 505—Mater v Holley. C.A. 
Ga., 200 F 2d 123—Olsen v. McPart- 
lin, D C Minn , 105 F.Supp. 561. 

Kan —Miller v. Hickory Grove School 
Bd Dist No. 4. 178 P.2d 214, 162 
Kan. 628. 

Ky—Commonwealth v. King, 68 S.W. 
2d 45, 252 Ky. 699 

Jurisdiction over reserved right-of- 
way 

Where right-of-way of highway 
running through United States mili¬ 
tary reservation had never been 
transferred to jurisdiction of United 
States, state Circuit Court had juris¬ 
diction to hear action arising from 
automobile accident occurring on 
such highway, even though title to 
the land itself was in the United 
States.—Atcher v. Elizabethtown 
Lincoln-Mercury, Inc., Ky., 249 S. 
W.2d 743 

& U.S—Six Cos v De Vinney, DC. 
Nev , 2 F Supp 693 

Cal—Johnson v. Morrill, 126 P.2d 
873, 20 Cal 2d 446 

Minn—Orme v Atlas Gas A Oil Co, 
13 N W 2d 757, 217 Minn 27 
Mont—State ex rel Board of Com’rs 
of Valley County v Bruce, 69 P 2d 
97, 104 Mont 500 

N Y —People v Kobryn, 61 N.E.2d 
441, 294 N Y. 192. 

N.C.—State v De Berry, 32 S.E.2d 
617, 224 N C 834. 

Tex—Dodson v. Home Owners* Loan 
Corp, Civ App., 123 S.W.2d 435. 

65 C J. p 1256 note 93. 

“Furobaee” 

Transactions consisting of corre¬ 
spondence between representatives of 
the United States and the state of 
Montana, with respect to procedure 
to be followed in the purchase of 
state lands for the Fort Peck Dam 
project, and options and contracts 
between the United States and pri¬ 
vate landowners, held not to consti¬ 
tute a “purchase" by the United 
States prior to the date on which the 
special ceding statute relating to 
lands acquired by United States in 
connection with the Fort Peck Dam 
project became effective, notwith¬ 
standing that United States had tak- 
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specified,* at least where necessity for exclusive 
jurisdiction of property acquired for other purposes 
is not manifest and congress has not unequivocally 
declared that it is intended; 10 and where the United 
States acquired land in a state in some other mode 
than by purchase with the state’s consent, as for 
example, by purchase without its consent, such land 
remains, in the absence of cession by the state, sub¬ 


ject to the jurisdiction of the state, 11 except as to 
such interference by the state as would destroy or 
impair the use by the government of the property 
purchased, 11 at least where such use is for one of 
the purposes specified in the constitutional provi¬ 
sion, 113 and the land is held by the United States 
in a proprietary capacity only. 14 


pn possession of certain lands with 
owners' consent.—Valley County v. 
Thomas. 97 P.2d 346. 109 Mont. 345. 
overruling State ex rel. Board of 
Com'rs of Valley County v. Bruce. 77 
P 2d 403. 106 Mont. 322. affirmed 
State of Montana ex rel. Board of 
Com'rs of Valley County v. Bruce, 59 
S.Ct. 465. 305 U.S. 677, 83 L.Ed. 363, 
and State ex rel. Board of Com'rs of 
Valley County v. Bruce. 69 P2d 97, 
104 Mont. 600. 

mfl acquired through condemnation 

Constitutional provision empower¬ 
ing Congress to exercise exclusive 
legislation over places "purchased” 
for erection of needful buildings by 
consent of state in which realty is 
located, applies to lands acquired 
through condemnation proceedings as 
well as to lands acquired by pur¬ 
chase.—Chaney v. Chaney, 201 P 2d 
782, 53 N.M. 66—Arledge v. Mabry, 
197 P.2d 884, 52 N.M, 303. 

Eeaned property 

(1) Leased property is not within 
the exclusive jurisdiction of the 
United States under the constitution¬ 
al provision—Mayor and City Coun¬ 
cil of Baltimore v. Linthicum, 183 A. 
631, 170 Md 245. 

(2) Buildings erected on leased 
property and not intended for perma¬ 
nent use are not within the contem¬ 
plation of the constitutional provi¬ 
sion.—People v. Bondman, 291 N.Y. 
8 . 213, 161 Misc. 146. 

Title taken, by corporation 

Where title to land purchased with 
federal funds for farmstead project 
was taken in name of Nebraska Rural 
Rehabilitation Corporation and proj¬ 
ect was operated through both state 
and federal departments of agricul¬ 
ture, federal government held not to 
have exclusive jurisdiction over such 
land and occupants thereof.—Tagge 
v. Oulsow. 271 N.W. 803, 132 Neb. 
276. 

I. U.S.—Six Cos. v. De Vinney, D.C. 

Nev., 2 F.Supp 693. 

Minn.—Orme v. Atlas Gas A Oil Co., 
13 N.W.2d 767, 217 Minn 27. 

Ohio.—Application of U. 8. Housing 
Authority. 11 Ohio Supp. 9. 

66 C.J. p 1256 note 94. 
mood control 

Mont.— Valley County v. Thomas, 97 
P.2d 245, 109 Mont. 346. 

Taiwi—t no con t em p lated 

Section of Federal Constitution 


giving federal government exclusive 
jurisdiction over all places purchased 
by consent of Legislature of state in 
which forts, magazines, arsenals, 
dockyards, and other needful build¬ 
ings should be erected, clearly im¬ 
plies permanent use of property pur¬ 
chased for construction or erection 
of structures—People v. Bondman, 
291 NTS 213, 161 Misc. 145. 

10. US —In re Kelly, CCWis, 71 F. 
545. 

65 GJ. p 1257 note 95. 

11. US.—U S v McGowan, C.C.A. 
Nev., 89 F 2d 201, reversed on oth¬ 
er grounds 58 S.Ct. 286, 302 U S 
635, 82 LEd 410—Olsen v McPart- 
lln, D.C.Minn, 105 FSupp 661— 
Six Cos. v De Vinney, D.CNev., 2 
F Supp 693. 

Ala—State v. Blair, 191 So. 237. 238 
Ala 377. 

Cal —Muses v. Housing Authority of 
City & County of San Francisco, 
189 P.2d 305, 83 Cal App.2d 489. 

NY—People v. Vendome Service, 12 
N Y.S.2d 183, 171 Misc 191, affirm¬ 
ed 19 N.Y S 2d 195. 173 Misc. 825, 
affirmed 31 N E 2d 608. 284 NY 
742, reargument denied 33 NE.2d 
544, 285 N Y. 611. 

65 C J. p 1257 note 96. 

Eminent domain without consent 
Where federal government acquires 
land within state borders by right 
of eminent domain without consent 
of the state, federal jurisdiction is 
dependent upon cession by state, and 
the state may qualify its cession by 
reservations not Inconsistent with 
the governmental uses —James v 
Dravo Contracting Co., 58 S Ct. 208. 
3 02 U S. 184, 82 L.Ed. 165, 114 A.L R. 
318. 

18. U.S.—Olsen v. McPartlin, DC. 
Minn, 105 F.Supp. 561—Rainier 
Nat Park Co. v. Martin. D C.Wash . 
23 F.Supp. 60, affirmed 58 S.Ct 478, 
802 US. 661, 82 L.Ed. 511. 

1 Cal.—Johnson v. Morrill, 126 P.2d 873, 
j 20 Cal.2d 446. 

La.—Murphy Corp. v. Fontenot, 78 
So.2d 180, 226 La. 879, certiorari 
denied 75 S.Ct. 54, 348 U.S. 831, 99 
L.Ed. —, rehearing denied 76 8 Ct 

204, 348 U.S. 890, 99 L.Ed. -. 

Mont—State ex rel. Board of Com'rs 
of Valley County v. Bruce, 69 P.2d 
97, 104 Mont 500. 

N.Y.—People v. Vendome Service, 12 
N.Y.S^d 188, 171 Misc. 191, affirm¬ 
ed 19 N.Y.S.2d 195, 173 Misc. 825, 
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affirmed 81 N E 2d 808. 884 N.T. 742. 
reargument denied 33 N.E.24 644, 
285 N Y. 611. 

Okl—McDonnell A Murphy v. Lun- 
day, 132 P 2d 322, 191 Okl. 611— 
Ottinger Bros v. Clark, 131 P2d 
94, 191 Okl. 488. 

Wis—State v. Shepard, 300 N.W. 

905, 239 Wis 345 
65 C J p 1257 note 96. 

United States as lessee 

State did not lose its jurisdiction 
over lands which were owned by pri¬ 
vate concern and leased to concern 
which operated it for United States 
Army Engineers, or over lands which 
were subleased to United States, ex¬ 
cept as to matters which would con¬ 
flict with federal go\ernment's pur¬ 
poses in using the lands, and. there¬ 
fore, activities of shipping company 
on such lands for purpose of decid¬ 
ing whether company a as doing busi¬ 
ness within the state so as to be 
subject to suit therein would be con¬ 
sidered —Acker] ey v Commercial 
Credit Co.. DCN J, 111 F.Supp. 92. 

13. La—Murphy Corp v. Fontenot, 
73 So 2d 180. 225 La 379. 

Wash —Ryan v State. 61 P 2d 1276. 
188 Wash 115. affirmed Ryan v 
State of Washington. 58 Set 233. 
302 U.S 186. 82 LEd 187. 

14. U S.—Olsen v. McPartlin, D.C. 
Minn , 105 F Supp 561. 

Minn—Orme v Atlas Gas A Oil Co.. 

13 N W 2d 757. 217 Minn. 27. 

Mont.—State ex rel. Board of Com'rs 
of Valley County v. Bruce, 69 P.2d 
97, 104 Mont 500 

N.Y.—People v. Kobryn, 61 N.E.2d 
441, 294 NY. 192—People v. Ven¬ 
dome Service, 12 N.Y.S 2d 183, 171 
Misc. 191, affirmed 19 N.Y S.2d 195. 
173 Misc. 825, affirmed 31 N.E.2d 
608, 284 N.Y. 742. reargument de¬ 
nied 33 N E 2d 544. 285 N Y. 611 
Okl —McDonnell A Murphy v. Lun- 
day, 132 P 2d 322, 191 Okl. 611— 
Ottinger Bros v. Clark. 131 P.2d 
94. 191 Okl. 488. 

Wash—Ryan v State. 61 P 2d 1276, 
188 Wash. 116, affirmed Ryan v. 
State of Washington. 58 S.Ct. 233. 
302 U.S 186, 82 LEd. 187. 

Wis.—State v Shepard, 300 N.W. 905, 
239 Wis. 345. 

65 C.J. p 1257 note 97. 

Police power 

With respect to public lands be¬ 
longing to the United States and 
situated within the boundaries of a 
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The phrase "other needful buildings 99 as used in 
the constitutional provision embraces whatever 
structures are found to be necessary in the perform¬ 
ance of the functions of the federal government. 16 
So, it has been held to embrace locks and dams for 
the improvement of navigation, 16 post-offices, 17 
court buildings, 16 customhouses, 16 and buildings 
constructed for use in relocation of Japanese dur¬ 
ing our war with Japan. 20 The word “building,” 
it has been held, should not be construed as includ¬ 
ing all places. 21 The word "arsenal” includes land 
used by the government for research and experi¬ 
mentation on atomic weapons. 22 

Purchase with the consent of the state is not the 
only way in which the United States may acquire 
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exclusive jurisdiction, for even if the United States 
acquires the property in some other way, the state in 
which the property is located may cede to the United 
States exclusive jurisdiction over the property so 
owned or acquired. 22 Such a cession has the same 
effect as acquisition of exclusive jurisdiction under 
the constitutional provision by purchase with con¬ 
sent, 24 and, as discussed infra subdivision g of this 
section, renders state statutes subsequently passed 
inapplicable to the territory over which such juris¬ 
diction has been ceded unless adopted by congress. 
A cession of jurisdiction, being independent of the 
constitutional provision, may be for purposes other 
than those specified therein 25 or it may be sufficient¬ 
ly broad to be applicable to land not used for gov¬ 
ernmental purposes; 26 but a general cession of 


state, the government has the rights 
of an ordinary proprietor to maintain 
its possession and to prosecute tres¬ 
passers, its power in this respect be¬ 
ing somewhat analogous to the police 
power of the states—Camfleld v. U. 
S. Colo. 17 SCt 864. 167 US 618. 
42 L Ed. 260—12 C.J p 910 note 43. 
15. US —James v Dravo Contract¬ 
ing Co, W.Va.. 68 S Ct 208. 302 U 
S 134. 82 LEd 166. 114 A.L R. 318 
N C —State v De Berry, 32 S E 2d 
617. 224 N.C 834 

Structure held not "needful build¬ 
ing 9 * 

Lands purchased by the United 
States in connection with construc¬ 
tion of the Fort Peck Dam project 
were not purchased for purposes of 
erecting ‘‘needful buildings" within 
meaning of the provision of Federal 
Constitution concerning exclusive au¬ 
thority of Congress over places ac¬ 
quired by purchase, with state’s con¬ 
sent. for the erection of forts, maga¬ 
zines, arsenals, dockyards, and other 
needful buildings—Valley County v. 
Thomas. 97 P2d 345. 109 Mont 345. 
Id. U S —James v Dravo Contract¬ 
ing Co.. Va. 58 S Ct. 208. 302 U S. 
134. 82 L.Ed. 155. 114 ALR. 318 
17. Nev —State v. Mack. 47 P. 763, 
23 Nev. 359. 62 Am S R 811 
NY.—People v. Vendome Service, 12 
N.Y.S.2d 183. 171 Mlsc 191. affirm¬ 
ed 19 N.Y S.2d 195. 173 Misc 825, 
affirmed 31 N E.2d 608. 284 N.Y. 
742. reargument denied 33 N.E.2d 
644. 285 N.Y. 611. 

N.C —State v. De Berry, 32 S.E.2d 
617, 224 N.C. 834. 

!*■ Nev.—State v. Mack. 47 P. 763. 

23 Nev. 859. 62 Am.S R. 811. 

N.C—State v. De Berry, 82 S.E.2d 
617. 224 N.C. 834. 

It- N.C.—State v. De Berry, supra. 

*t- Ark—Lynch v. Hammock. 165 & 
W.2d 369. 204 Ark. 911. 

SL Mont.—Valley County v. Thom¬ 
as. 97 P.2d 345. 109 Mont. 345. 

91 C. J.S.-4 


Bam 

The Fort Peck Dam is not a build¬ 
ing within meaning of provision of 
Federal Constitution concerning ex¬ 
clusive authority of Congress over 
places acquired by purchase, with 
state's consent, for erection of forts, 
magazines, arsenals, dockyards, and 
other needful buildings, notwith¬ 
standing that buildings were needed 
for warehouses, offices, and housing 
facilities in connection with construc¬ 
tion of dam, and that Fort Peck 
tow’nsite was used for such purpose. 
—Valley County v. Thomas, supra. 

22 . NM—Arledge v. Mabry, 197 P. 
2d 884. 52 N M 303. 

23. US—S R A. Inc., v State of 
Minnesota. Minn. 66 S Ct 749, 327 
ITS 558, 90 LEd 851—Olsen v. 
McPartlin, DC Minn. 105 F Supp 
561—Yosemite Park & Curry Co v 
Collins. DCCal, 20 FSupp 1009. 
reversed on other grounds Collins 
v. Yosemite Park & Curry Co.. 58 
SCt 1009. 304 US 518, 82 L.Ed. 
1502 

Tex —United Services Automobile 
Ass’n v Harman. CivApp.. 151 S 
W 2d 609. error dismissed, judg¬ 
ment correct, certiorari denied 62 
SCt. 640. 315 U.S 807. 86 LEd 
1206. 

Wash—Ryan v. State. 61 P 2d 1276. 
188 Wash. 115. affirmed Ryan v. 
State of Washington, 58 S.Ct. 233, 
302 U S. 186, 82 L.Ed. 187. 

65 C.J. p 1257 note 98. 

9 t US—Johnson v. Yellow Cab 
Transit Co, Oki.. 64 SCt 622, 321 
ITS 383, 88 LEd 814—Standard 
Oil Co v. People of State of Cali¬ 
fornia, Cal, 64 S.Ct 381, 291 U.S. 
242, 78 L Ed. 775, rehearing denied 
54 S.Ct 526. 291 U S. 650, 78 LEd. 
775—U. S. v Chicago, R L 4 P. 
Ry. Co., C.A Okl.. 171 F.2d 377— 
Olsen v. McPartlin, DC.Minn., 105 
F.Supp. 661—Jewell v. Cleveland 
Wrecking Co of Cincinnati, D.C. 
Mo., 28 F.Supp. 366, reversed on 
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other grounds, CCA. Ill F2d 305 
—Coffman v Cleveland Wrecking 
Co of Cincinnati. D.C Mo., 24 F. 
Supp 581. 

NY—In re Highlands. 22 N.Y.S. 137. 
Okl —In re Annexation of Reno 
Quartermaster Depot Military Res¬ 
ervation to Independent School 
Dist No 34, Canadian County, 69 
P 2d 659, 180 Okl 274 
Or—Winston Bros Co. v. State Tax 
Commission, 62 P.2d 7. 156 Or. 505, 
certiorari denied State Tax Com¬ 
mission of Oregon v Winston Bros. 
Co. 57 S Ct 793, 301 U S. 689. 81 L. 
Ed. 1346 

Pa.—Neidig v. Century Sprinkler 
Corp., Com.Pl.. 60 Dauph Co. 585. 

Va—Hercules Powder Co. v. Ruben, 
51 S E 2d 149. 188 Va. 694. 

65 C J. p 1257 note 99. 

Polios power 

The cession of exclusive Jurisdic¬ 
tion over premises acquired by the 
United States includes the power of 
regulation and control in such mat¬ 
ters as ordinarily fall within police 
power of the state—Oklahoma City 
v. Sanders, C.C.A.Okl.. 94 F.2d 323, 
115 A.L R. 363. 

25. US.—Collins v. Yosemite Park 
& Curry Co.. Cal.. 58 S Ct 1009. 304 
U.S. 518, 82 UEd. 1502—Yellow 
Cab Transit Co v. Johnson, D.C. 
Okl., 48 F.Supp 594, affirmed, C.C. 
A., 137 F 2d 274, affirmed 64 S.Ct 
622, 321 U.S. 383. 88 LJEd. 814. 
Wash.—Ryan v. State. 61 P.2d 1276, 
188 Wash. 115, affirmed Ryan t. 
State of Washington, 58 S.Ct 233. 
302 U.S. 186. 82 LEd. 187. 

28. U.S.—Williams v. Arlington Ho¬ 
tel' Co., C.C.A.Ark.» 22 F.2d 669. 
Portion off land 

An act of cessions by a state off 
land to the United States gives the 
United States exclusive jurisdiction, 
regardless of the use to which a por¬ 
tion of the land may be put—U. & 
v. Fallbrook Public Utility Diet, D.C 
Cal., 168 F.Supp. 72. 



I* 7 UNITED STATES 

jurisdiction granting consent to the United States 
to purchase lands for purposes described in the 
constitutional provision does not apply to lands pur¬ 
chased for other purposes, 27 and, where the act of 
cession so provides, the federal government does not 
have exclusive jurisdiction of property used for a 
purpose other than that governmental purpose for 
which it was acquired. 28 The jurisdiction acquired 
by the cession includes judicial as well as legisla¬ 
tive jurisdiction, 29 but rights under laws continuing 
in force may be enforced in the state courts, 30 at 
least when jurisdiction has not been given to the 
federal courts. 31 

The United States may acquire land within a 
state by donation, purchase, or condemnation and 
devote it to a public use without withdrawing such 
lands from the jurisdiction of the state; 32 and the 
mere acquisition or reservation of title to land 
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within a state is not of itself sufficient to confer 
exclusive jurisdiction on the United States or ex¬ 
clude the state from exercising any jurisdiction, but 
it must appear that the state by consent or cession 
has transferred to the United States such residuum 
of jurisdiction which otherwise it would be free to 
exercise. 33 

Extent of exclusivity . The fact that the United 
States acquires exclusive jurisdiction over prop¬ 
erty purchased with the consent of the state does 
not necessarily divest the state of all power with 
respect to it; on the contrary, so long as it in no 
way interferes with the jurisdiction asserted by the 
federal government, the state may continue to ex¬ 
ercise its power 34 The property in a geographical 
sense remains part of the state 36 and the state may 
change its municipal structure and boundaries so as 
to make the enclave part of a city to which it had 


27. Mont.—Valiev County v Thom¬ 
as. 97 P 2d 345. 109 Mont 345 

28. NY.—People v Vendome Serv¬ 
ice, 36 N.Y.S 2d 449, 179 Misc 60. 
affirmed 49 N E 2d 133, 290 NY. 
642. 

leasing- property to private person 

Property leased by United States 
to private person to carry on nongov¬ 
ernmental function, such as storage 
of motor vehicles, pending construc¬ 
tion of post office thereon, after its 
purchase by United States with 
state's consent for such purpose, is 
subject to state's legislative author¬ 
ity and control equally with private 
individuals' property, so that lessee 
must secure garage permit required 
by city ordinance—People v Ven¬ 
dome Service. 12 NYS2d 183. 171 
Misc 191, affirmed 19 N Y S 2d 195. 
173 Misc. 825. affirmed 31 N E 2d 608. 
284 NY. 742. reargument denied 33 
N E 2d 544, 285 NY 611 

29. IT S —Steele v Halligan, D C. 
Wash, 229 F 1011 

65 C J p 1257 note 4 
80. N Y —McCarthy v R G Pack¬ 
ard Co , 94 N Y S 203, 105 App Div. 
436, 34 NYCivPro< 321, affirmed 
75 NE. 1130, 182 N Y 555 
65 C.J. p 1258 note 5. 

31. Texm—Divine v Unaka Nat 
Bank, 140 S.W. 747, 125 Tenn 98, 39 
LHA.NS, 586. 

32. Cal.—Johnson v Morrill, 126 P. 
2d 873, 20 Cal 2d 446 

Mourning project 

Where housing project, construct¬ 
ed by the United States for defense 
workers and enlisted men employed 
in national defense activities in naval 
reservation over which the United 
States had acquired exclusive juris¬ 
diction, was not located on reserva¬ 
tion and the buildings merely served 
as dwellings, and the United States 


government had not sought to ac¬ 
quire exclusive jurisdiction over the 
project, the United States did not 
have “exclusive jurisdiction” within 
meaning of the Constitution, and 
worker living in project was entitled 
to register as an elector of the state 
in the county where the project was 
located—Johnson v Morrill, supra. 

33. U S —Silas Mason Co. v. Tax 
Commission of State of Washing¬ 
ton, Wash. 58 SCt 233, 302 US 
186, 82 LEd 187—Ryan v. State 
of Washington, Wash , 58 S Ct 233, 
302 US 186, 82 LEd 187—Surplus 
Trading Co v. Cook, Ark, 50 SCt 
455, 281 US 647, 74 LEd 1091— 
U. S v McGowan, C.C A Nev , 89 F 
2 d 201, reversed on other grounds 
U S v. McGowan, 58 S Ct 286. 302 
US 535, 82 LEd 410—Ackerley v 
Commercial Credit Co, D C N J„ 111 
F Supp. 92—Olsen v. McPartlm, D. 
C Minn , 105 F Supp 561 
Ala—State v. Blair, 191 So 237, 238 
r Ala 377 

N.Y—People v Kobryn, 61 NE 2d 
441, 294 NY 192—People v Ven¬ 
dome Service, 19 NYS 2d 195, 173 
Misc 825, affirmed 31 N.E 2d 508. 
284 N.Y 742, reargument denied 33 
NE.2d 544, 286 NY 611. 

S.C —Beaufort County v. Jasper 
County, 68 S E 2d 421, 220 S.C. 469. 
Va—Waltrip v. Commonwealth, 53 
S E 2d 14, 189 Va 365. 

65 C J p 1258 note 7. 

Jurisdiction not reserved in enabling 
act 

Where enabling act contained no 
provision retaining Jurisdiction in 
the United States over military res¬ 
ervation in Utah when Utah was ad¬ 
mitted to the Union, federal jurisdic¬ 
tion over the reservation existed 
only if the reservation had been ceded 
to the United States by the state — 
Rogers v. Squier, C C A.Wash, 157 F. 
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2d 948, certiorari denied 67 S Ct 977, 
330 US. 840, 91 LEd 1287, rehearing 
denied 67 S Ct 1346, 331 U S 866, 91 
LEd 1870. 

34. U S —Howard v Commissioners 
of Sinking Fund of City of Louih- 
ville, Ky , 73 S Ct 465, 344 U S 624, 
97 L Ed 617. 

Fost-offloe sites 

The national government in acquir¬ 
ing post office sites for its needs does 
not undertake to set the acquired ter¬ 
ritory entirely apart as free m every 
respect from the dominion and con¬ 
trol of the local sovereigntv, or to in¬ 
terfere, supervise, or control the 
rights of individuals arising upon 
the property, but merely proclaims 
its superior jurisdiction so as to give 
it entire freedom m using the prop¬ 
erty as an instrumentality for its 
operation —Jewell v. Cleveland 
Wrecking Co, D C.Mo., 28 F Supp. 
364 

35. U S —Howard v. Commissioners 
of Sinking Fund of City of Louis¬ 
ville, Ky, 73 S.Ct 465, 344 U S. 
624, 97 L Ed. 617. 

Persona deemed residents of state 

Provision of statute dealing with 
residence requirement for divorce 
that persons serving m any military 
branch of the United States govern¬ 
ment, who have been continuously 
stationed in any military base or in¬ 
stallation in the state for one year 
shall be deemed residents in good 
faith, does not violate provision of 
the federal constitution giving Con¬ 
gress power to exercise exclusive leg¬ 
islation over all places purchased by 
consent of the state Legislature for 
erection of forts, magazines, arsenals, 
dockyards, and other needful build¬ 
ings—Crownover v. Crownover, 274 
I P.2d 127, 68 N.M. 697. 
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not previously been annexed ; 3e but the jurisdiction 
of the federal government therein remains exclusive, 
except as modified by federal statute. 37 

Exclusive police jurisdiction . The federal gov¬ 
ernment may by compact with a state assume ex¬ 
clusive police jurisdiction over any federal lands 
within the state; 33 and such exclusive jurisdiction 
may extend to privately owned land, where it is 
necessary in order to secure the benefits to be de¬ 
rived from the federally owned land. 39 

b. Reservations, Conditions, and Agreements 
Limiting Jurisdiction 

The Jurisdiction of the United States over land ac¬ 
quired or reserved within the borders of a state need not 
be exclusive; it may be limited or qualified by reserva¬ 
tions in the consent to purchase, or in the act of cession, 
or by mutual agreements between the United States and 
the state in question. 

The United States government and a state may 
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enter into mutual agreements on the question of 
jurisdiction as to territory within the borders of the 
state, whether or not such territory is acquired by 
the United States under and pursuant to the consti¬ 
tutional provision. 40 Thus, where the United States 
acquires such territory by purchase with the con¬ 
sent of the state, even though the United States is 
empowered by the Constitution to exercise exclusive 
jurisdiction therein, the state may nevertheless re¬ 
serve some jurisdiction to itself, so long as such 
reserved jurisdiction is not inconsistent with the 
governmental use for which the property is ac¬ 
quired; 41 but the reserved jurisdiction is concur¬ 
rent rather than exclusive, since the only exclusive 
jurisdiction that may exist in the enclave is that 
of the federal government. 42 A cession of jurisdic¬ 
tion may likewise be less than exclusive; 43 the ces¬ 
sion may be accompanied by conditions or reserva¬ 
tions not inconsistent with the effective use of the 
property for the public purposes intended 44 without 


36. U S —Howard v Commissioners 
of Sinking Fund of City of Louis¬ 
ville, Ky, 73 SCt 465, 344 US 
624, 97 L Ed 617 

Tex—City of Wichita Falls v Bow¬ 
en. 182 S W 2d 695, 143 Tex 45, 154 
ALR 1434 

37. U S.—Howard v Commissioners 
of Sinking Fund of Citv of Louis¬ 
ville. Ky. 73 SCt 465. 344 US 
624. 97 LEd. 617. 

38. U S —U. S v rctersen, D C Cal, 
91 F Supp 209, affirmed, C A , Pe¬ 
tersen v U S , 191 F 2d 154, certio¬ 
rari denied. State of Cal v U S. 
72 S Ct 174, 342 U S 885, 96 L Ed 
664 

39. U S —U. S v. Petersen, D.C Cal, 
91 F Supp 209, affirmed, C.A , Pe¬ 
tersen v U S, 191 F2d 164, certio¬ 
rari denied. State of Cal v U. S, 72 
SCt 174, 342 U.S. 886, 96 L Ed. 664. 

National park 

Where Congress dedicated a tract 
of realty located in California for 
National Park purposes and Califor¬ 
nia thereafter ceded to United States 
exclusive jurisdiction over and with¬ 
in all territory included in those 
tracts, and thereafter jurisdiction 
was accepted by United States, Unit¬ 
ed States had authority to and did 
accept cession of exclusive police ju¬ 
risdiction over privately owned lands 
located in park—U. S. v. Petersen, 
D C.Cal, 91 F Supp. 209. affirmed, C. 
A., Petersen v. U S.. 191 F.2d 154, 
certiorari denied, State of Cal. ▼ U 
S. 72 S Ct. 174, 342 U S. 885, 96 L.Ed 
<>64. 

Duty of Waited States 

WTiere California ceded to United 
States police jurisdiction over and 
within all territory included in sev¬ 
eral tracts of realty set aside and 


dedicated for national park purposes. 
United States was charged with du¬ 
ty of protecting rights and property 
of private land owners In park and 
private land owners were not de¬ 
prived of due process —U S v Pe¬ 
tersen. D C Cal, 91 F Supp. 209. af¬ 
firmed, C.A , Petersen v U. S . 191 F 
2d 154. certiorari denied, State of Cal 
v. U. S . 72 S Ct 174, 342 U S. 885, 96 
LEd 664 

Force and effect of regulations 

National park service regulations 
issued by Secretary of Interior have 
the force of law\—U. S v Pitcrsen, 
D C Cal, 91 F Supp 209, affirmed, C 
A. Petersen v. U S., 191 F 2d 154. 
certiorari denied. State of Cal v. U 
S. 72 S Ct 174, 342 U.S. 885, 96 L Ed 
664 

40. US—James Stewart & Co. v 
Sadrakula. NY., 60 SCt 431, 309 
US 94, 84 LEd. 596, 127 ALR 
821—Collins v Yosemite Park & 
Curry Co, Cal, 58 SCt. 1009, 304 
US 518, 82 LEd 1502—James v 
I>ravo Contracting Co, WVa, 58 S 
Ct. 208, 302 US 134, 82 LEd 155, 
114 ALR. 318. 

Cal —Johnson v Morrill, 126 P 2d 
873, 20 Cal 2d 446—Muses v. Hous¬ 
ing Authority of City & Countv of 
San Francisco, 189 P 2d 305, 83 Cal 
App 2d 489. I 

Va—Waltrip v. Commonwealth, 53 

5 E 2d 14, 189 Va. 365. 

41. U S —Collins v Yosemite Park 

6 Curry Co., Cal. 58 S Ct 1009, 304 
US 518, 82 LEd. 1502—James v. 
Dravo Contracting Co, WVa, 58 
S Ct 208. 302 U S 134, 82 L.Ed. 155, 
114 ALR 318 

Ala—State v. Blair, 191 So. 237, 238 
Ala. 377 

Cal—Arapajolu v. McMenamm, 249 
P.2d 318, 113 Cal App 2d 824. 
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Kan —Miller v. Hickory Grove School 
Bd Dist. No. 4, 178 P 2d 214, 162 
Kan 528 

N Y —People v Vendome Service, 12 
N Y S 2d 183. 171 Misc 191, affirm¬ 
ed 19 N Y S 2d 195, 173 Misc. 825, 
affirmed 31 N E 2d 508, 284 NY 
742, reargument denied 33 N E.2d 
544, 285 NY 611 

N C —State v. De Berry, 32 S.E 2d 
617, 224 N C 834 

Pa—Kiker v Citv of Philadelphia. 
31 A 2d 289, 346 Pa 624, certiorari 
denied 64 S Ct 41, 320 U.S. 741, 88 
LEd 439 

Va.—Waltrip v. Commonwealth, 53 S 
E 2d 14. 189 Va 365 
W Va —Adams v Londeree, 83 S E 2d 
127 

Reservation of concurrent jurisdic¬ 
tion 

A reservation by the state of con¬ 
current jurisdiction is valid and ef¬ 
fective so long as it does not deprive 
the United States of the enjoyment 
of the property for the purposes for 
which it was acquired 
U.S—James v. Dravo Contracting 
Co, WVa, 58 S.Ct 208, 302 US 
134, 82 LEd. 155, 114 ALR 318 
WVa—Adams v Londeree, 83 S.E. 
2d 127 

42. Mont—Valley County v. Thom¬ 
as, 97 P.2d 345. 109 Mont 345. 

43. U S —Collins v. Yosemite Park 
& Curry Co, Cal., 58 S Ct 1009, 304 
U S 518, 82 L Ed. 1502~~*James v. 
Dravo Contracting Co, W.Va., 58 
S Ct. 208, 302 U S. 134, 82 L Ed. 155, 
114 A.L R. 318. 

W Va.—Adams v Londeree, 83 S.E 2d 
127. 

44. U.S.—Yellow Cab Transit Co v. 
Johnson, DCOkl, 48 FSupp 594, 
affirmed, CCA, 137 F 2d 274, af- 

I firmed 64 S.Ct. 622, 821 US. 883, 
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preventing the assumption of otherwise exclusive 
jurisdiction by the federal government. 45 Thus, the 
act of cession may reserve to the state taxing powers 
as against property or persons other than the United 
States. 46 Where limited jurisdiction is ceded or 
consent to acquisition is granted with reservations, 
the state laws outside the scope of reserved jurisdic¬ 
tion are inoperative 47 and cannot interfere with the 
federal government’s use of the property for the 
purpose for which it was acquired. 48 

Reservations as to process . A fairly common 


81 C.J.S. 

reservation is that which provides that civil and 
criminal process of the state may be served in the 
territory affected, 4 ® the purpose of such provision 
being to prevent the territory from becoming an 
asylum for fugitives from justice 50 Such a reser¬ 
vation, 51 as well as service of process authorized 
thereby, 52 is valid; it applies only to process in ac¬ 
tions arising outside of the ceded territory. 58 A 
reservation of this character is not considered as 
interfering in any respect with the supremacy of the 
United States over the area affected; 54 it leaves the 


68 L.Ed 814—-Rainier Nat. Park 
Co. v. Martin, DC.Wash.. 23 F 
Supp. 60, affirmed 58 S.Ct. 478. 302 
TJ.S. 661, 82 L Ed 511—Vosemite 
Park & Curry Co. v Collins, DC 
Cal., 20 FSupp 1009, reversed on 
other grounds Collins v. Yosemite 
Park & Curry Co, 58 S Ct. 1009, 304 
U.S. 618, 82 L Ed 1502. 

Cal.—Johnson v. Morrill, 126 P 2d 
873, 20 Cal 2d 446—Standard Oil Co. 
of California v Johnson, 76 P 2d 
1184. 10 Cal.2d 758 

Fla—Valverde v. Valverde, 164 So. 
287, 121 Fla. 676. 

Mont—Valley County v Thomas, 97 
P.2d 345, 109 Mont 345—State ex 
rel. Board of Com’rs of Valley 
County v. Bruce. 77 P 2d 403, 106 
Mont. 822, affirmed State of Mon¬ 
tana ex rel Board of Com’rs of 
Valley County v. Bruce, 69 S Ct. 
465. 305 US. 677, 83 L.Ed. 363- 
State ex rel. Board of Com’rs of 
Valley County v. Bruce, 69 P.2d 97, 
104 Mont. 600. 

N Y —People v Vendome Service, 12 
N.Y.S 2d 183, 171 Misc 191, affirm¬ 
ed 19 N.Y S 2d 195, 173 Misc. 825, 
affirmed 31 N E 2d 508, 284 N.Y. 
742, reargument denied 33 N.E.2d 
644, 285 N Y. 611. 

65 C.J. p 1267 note 3 
Conditions precedent to obtaining 
jurisdiction see infra subdivision 
e of this section. 

45. Mont —State ex rel. Board of 
Com’rs of Valley County v. Bruce, 
77 P.2d 403, 106 Mont 322, affirm¬ 
ed State of Montana ex rel. Board 
of Com’rs of Valley County v. 
Bruce. 59 S.Ct. 465, 305 U S 577, 83 
DEd. 363. 

Aet as establishing and iiwn«»ig ju¬ 
risdiction 

An act of cession with reservations 
establishes at the same time that It 
limits the exclusive jurisdiction of 
the United States to the extent that 
It is accepted by the United States.— 
Yellow Cab Transit Co. v. Johnson, D. 
C.Okl, 48 FSupp. 694, affirmed. CC. 
A.. 137 F.2d 274, affirmed 64 S.Ct. 622, 
321 U.S. 383, 88 L Ed. 814. 

46. Mont.—State ex rel Board of 
Com'rs of Valley County v. Bruce, 
68 P.2d 97, 104 Mont. 500. 


47. Ark—Lad wig v. Nance, 267 S 
W.2d 314. 

48. US—Chalk v U S. CCAN.C., 
114 F 2d 207, certiorari denied 61 
SCt. 449, 312 US 679, 85 L Ed. 
1118—Yosemite Park & Curry Co 
v Collins, D C Cal., 20 F Supp 1009, 
reversed on other grounds Collins 
v Yosemite Park & Curry Co, 68 
SCt 1009, 304 US 618, 82 L Ed. 
1502—Sanders v. Oklahoma City, 
DCOkl., 19 FSupp. 50, affirmed, 
CCA, Oklahoma City v. Sanders, 
94 F 2d 323. 115 ALB 863. 

W.Va.—Adams v. Londeree, 83 S E 2d 
127. 

49. Ala—State v. Blair, 191 So 237, 
238 Ala 377 

Pa—Neidig v. Century Sprinkler 
Corp., Com.Pl, 60 DauphCo 685 
Va—Buttery v. Bobbins, 14 S.E 2d 
644, 177 Va. 368. 

50. Ala—State v. Blair, 191 So 237, 
238 Ala. 377 

Pa.—Neidig v. Century Sprinkler 
Corp., Com PI, 60 DauphCo. 585. 

Va.—Hercules Powder Co v. Ruben, 
61 SE2d 149. 188 Va. 694. 

65 C J p 1256 note 89 

51. Cal —Standard Oil Co. of Cali¬ 
fornia v Johnson, 76 P.2d 1184, 10 
Cal 2d 768. 

Mont.—State ex rel. Board of Com’rs 
of Valley County v. Bruce, 69 P 2d 
97, 104 Mont. 500. 

N.C.—State v. De Berry, 32 S.E.2d 
617, 224 NC. 834. 

Tenn.—State v. Oliver, 35 S.W.2d 396, 
162 Tenn. 100. 

Reservation of concurrent jurisdic¬ 
tion 

State, when authorizing cession of 
jurisdiction over lands acquired 
therein by United States, held em¬ 
powered to retain concurrent juris¬ 
diction for purpose of executing proc¬ 
ess, and statute became part of con¬ 
tract of purchase whether expressly 
made so or not—Valverde v. Valver¬ 
de, 164 So. 287, 121 Fla. 578. 
Prospective operation 

The statute reserving to state con¬ 
current jurisdiction with United 
States over lands, previously ac¬ 
quired by United States with state 
Legislature’s consent, for service of 
process issued by state courts and 
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punishment of violations of state's 
criminal laws on such lands, and 
subsequent statute, ceding exclusive 
jurisdiction to United States over 
such lands for all purposes except 
service of civil and criminal process 
of state courts thereon, are prospec¬ 
tive only, m absence of references 
therein to lands theretofore acquired 
by United States with Legislature’s 
unqualified consent, for erection of 
post offices, courthouses, etc, there¬ 
on —State v. De Berry, 32 S E 2d 617, 
224 N C. 834. 

52. NY.—Goldberger Const. Corp v 
Edmund J Bappoli Co, 6 N Y S 2d 
472, 169 Misc. 40. affirmed 7 N.Y.S 
2d 671, 255 App Div. 769. 

65 C J. p 1256 note 91. 

53. NM.—Ar ledge v. Mabry, 197 P. 
2d 884. 52 N.M. 303. 

Tenn.—Divine v Unaka Nat Bank. 
140 SW 747, 125 Tenn. 98. 39 L R 
A..N S., 686. 

Va—Hercules Powder Co. v. Buben, 
51 S.E 2d 149. 188 Va. 694. 

54. Cal—Consolidated Milk Produc¬ 
ers for San Francisco v. Parker, 
123 P 2d 440, 19 Cal 2d 815 

Mont—State ex rel. Board of Com’rs 
of Valley County v. Bruce, 69 P 2d 
97, 104 Mont. 500 

Pa—Neidig v. Century Sprinkler 
Corp., Com PL, 60 Dauph Co 685. 
Tex—United Services Automobile 
Ass’n v Harman, Civ.App, 151 S 
W 2d 609, error dismissed, judg¬ 
ment correct, certiorari denied 62 
SCt. 640, 815 U.S. 807, 86 LEd 
1206. 

Va—Hercules Powder Co v. Ruben, 
61 S E 2d 149, 188 Va. 694. 

65 C.J. p 1256 note 89 
Inexact terminology discussed 

“It would seem that whenever the 
state reserves any power at all. even 
that of serving civil or criminal 
process, the jurisdiction is concur¬ 
rent and not exclusive However, 
the terminology has not been exact 
It was held in Ft. Leavenworth R 
Co. v. Lowe, 114 U S. 526. 6 S Ct 996, 
1000, 29 L.Ed 264 that the reserva¬ 
tion of power to serve process in a 
ceded territory does not constitute 
‘any reservation of concurrent juris¬ 
diction or legislation.' On the other 
hand, in Atkinson v. State Tax Com- 



$1 C.J.S. 

federal government with exclusive jurisdiction of 
•causes of action arising therein, 56 and even with 
respect to the reserved jurisdiction of serving civil 
or criminal process, the state’s jurisdiction is con¬ 
current rather than exclusive. 66 The state statute 
authorizing the federal government to acquire the 
property in question may itself provide that the 
jurisdiction of the United States shall not impede 
or prevent the execution of any legal process issued 
under the authonty of the state, except such as may 
affect the property of the United States. 67 

c. Construction of Consent or Cession 

General rules of statutory construction are applicable 
to statutes ceding Jurisdiction or consenting to federal 
acquisition of property. As a rule, such statutes will 
4>e strictly construed. 

The rules governing the construction of statutes 
generally, as discussed in Statutes §§ 311-440, apply 
to statutes ceding jurisdiction or consenting to fed¬ 
eral acquisition of property. 68 It has been said gen- 
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erally that statutes whereby a state relinquishes ju¬ 
risdiction of land to the federal government are to 
be strictly construed and it will not be presumed, 
in the absence of a clearly expressed intent, that 
states have relinquished sovereignty over such 
land. 59 A ceding statute must not be so construed 
as to make possible a no man’s land within the 
boundaries of a state. 60 A consent by the state to 
the acquisition by the United States of land for 
specified purposes, accompanied by a cession of ex¬ 
clusive jurisdiction over land so acquired does not 
cede jurisdiction over land previously owned by the 
United States; 61 and a cession reserving to the 
state certain rights of taxation does not constitute 
a reservation of the right to regulate construction 
of the buildings for which the land was acquired. 62 
A general consent by the state to the acquisition of 
lands for public purposes includes the acquisition 
of piers used for the return of troops at the close of 
a war. 63 A provision of an act of cession that the 


mission of Oregon. 303 U S 20. 58 S. 
Ct. 419. 421, 82 LEd 621. the court 
spoke of 'exclusive jurisdiction with 
Ihe sole reservation of the right to 
serve process.' thus indicating that 
it was a reservation of some juris- 
•diction, i. e, of the state legislation 
relative to service of process "—Val¬ 
ley County v Thomas, 97 P 2d 345, 
352, 109 Mont. 345 

55. US—Olson v McPartlin, DC 
Minn, 105 F Supp 561 

56. Mont—Valley County v Thom¬ 
as, 97 P 2d 345. 109 Mont 345. 

57. NY—Ex parte Kernan, 4 N.E. 
2d 737, 272 1ST T 560 

■88. U S —Six Cos v. De Vmney, D C 
Nev, 2 F.Supp. 693. 

65 C J p 1258 note 13. 

Statutes construed 

(1) Use of quoted words in Cali¬ 
fornia statute providing that exclu¬ 
sive jurisdiction shall be ceded to the 
United States over and within all of 
the •'territory'' which is now or may 
hereafter be "included" in several 
tracts of land in the state of Cali¬ 
fornia set aside and dedicated for 
park purposes by the United States 
was construed to mean the state 
lands confined, shut up or enclosed, 
or embraced within the surrounding 
already dedicated areas—Petersen v 
U. S.. C A Cal., 191 F 2d 154. certio¬ 
rari denied 72 S Ct. 174. 342 U.S. 885, 
96 L Ed. 664 

(2) The statute ceding to United 
•States jurisdiction over land which 
had been or might thereafter be pur¬ 
chased from state applied not only 
to past transactions, but also to fu¬ 
ture transactions —State v. Blair, 191 
So 287. 288 Ala. 377. 

(3) Louisiana statute under which 
United States could expropriate land 


or easement necessary for construc¬ 
tion of navigation canal does not 
grant exclusive jurisdiction to Unit¬ 
ed States over property unless by 
purchase, condemnation, or otherwise 
the United States becomes and re¬ 
mains the owner of the property — 
Parish of Jefferson v. Texas Co., 189 
So 580, 192 La 934, certiorari denied 
Texas Co v Parish of Jefferson, 60 
SCt 138, 308 U.S 601, 84 LEd 503. 

(4) Other statutes 

Ark.—Lynch v Hammock, 165 S.W. 

2d 369, 204 Ark 911 
Mont—Valley County v Thomas. 97 
P 2d 345, 109 Mont. 345, overruling 
State ex rel. Board of Com’rs of 
Valley County v. Bruce, 77 P 2d 
403. 106 Mont. 322, affirmed State 
of Montana ex rel Board of Com'rs 
of Valley County v. Bruce, 59 S Ct 
465, 305 US 577, 83 LEd 363. and 
State ex rel Board of Com’rs of 
Valley County v. Bruce, 69 P 2d 
97. 104 Mont. 500. 

N.M —Arledge v. Mabry, 197 P 2d 884, 
52 NM. 303 

Constitutional provision 

Constitutional provision granting 
to United States right to exercise ex¬ 
clusive legislation over military res¬ 
ervations existent at time of adop¬ 
tion of Constitution to same extent 
as if reservations had been purchased 
by legislative consent and directing 
Legislature to enact laws necessary 
to give effect to provisions is not a 
limitation on legislative power under 
rule that inclusion of one is exclusion 
of another, but is a mandate direct¬ 
ing Legislature to pass legislation 
necessary to carry provision into op¬ 
eration —State ex rel. Board of 
Com’rs of Valley County v. Bruce, 
69 P.2d 97, 104 Mont 500. 
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59- XJ S —Six Cos v De Vinney, D.C. 

Nev, 2 F Supp. 693. 

Mont—Valley County v. Thomas. 97 
P.2d 345, 109 Mont. 345, overruling 
State ex rel. Board of Com'rs of 
Valley County v. Bruce, 77 P.2d 
403, 106 Mont 322, affirmed State 
of Montana ex rel. Board of Com'rs 
of Valley County v. Bruce, 59 S Ct 
465. 305 U.S 577, 83 LEd. 363, and 
State ex rel Board of Com'rs of 
Valley County v Bruce, 69 P.2d 97, 
104 Mont 500 

Nev—State v. Mendez. 61 P.2d 300, 
57 Nev. 192. 

Wash—Ryan v State, 61 P.2d 1276, 
188 Wash 115, affirmed Ryan v 
State of Washington, 58 SCt 223, 
302 U S. 186, 82 L.Ed. 187. 
Construction, of facts 

"Facts consistent with the reten¬ 
tion, and inconsistent with the ces¬ 
sion, of exclusive Jurisdiction by the 
state should, in absence of any asser¬ 
tion by the federal government to 
the contrary, be construed most 
strongly in favor of the state, to the 
end that its territory be not dimin¬ 
ished and that its jurisdiction in mat¬ 
ters in which federal government is 
not directly or immediately concern¬ 
ed be not entirely lost"—Ryan v. 
State, 61 P.2d 1276, 188 Wash. 115, 
affirmed Ryan v. State of Washing¬ 
ton, 58 S.Ct 233, 302 U S. 186. 82 L 
Ed. 187. 

60. Mont—Valley County v. Thom¬ 
as. 97 P 2d 845, 109 Mont 345 
•1* U.S—Six Cos. v De Vinney, D. 

C Nev., 2 F.Supp. 693. 

65 C J. p 1258 note 14. 

62. U.S.—City of Birmingham v. 
Thompson, C.A Ala, 200 F.2d 505. 

63. U S.—U. S. v. City of Hoboken, 
D.C.N.J., 29 F.2d 932. 
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jurisdiction ceded shall continue no longer than the 
United States shall own and occupy the land is ap¬ 
plicable to the future, and is not a limitation on the 
cession. 64 The question whether the cession ever 
became effective when no time was specified is a 
question of fact. 65 

d. Acceptance of Jurisdiction 

The mere acquisition of property within a state, even 
when accompanied by consent of the state or an act of 
cession of jurisdiction, does not of itself confer jurisdic¬ 
tion on the United States; the United States may accept 
or decline the proffer of Jurisdiction, and, under statute 
to such effect, must give due notice of its acceptance or 
be conclusively presumed not to have accepted. 

The mere fact that the United States needs and 
acquires property within a state’s boundanes does 
not necessitate the assumption by the government of 
the burdens incident to an exclusive jurisdiction by 
acceptance of the state’s grant thereof; the grant 
may be accepted or declined. 66 Certainly there is 
no constitutional principle which compels acceptance 
by the United States of an exclusive jurisdiction 
contrary to its own conception of its interests; 67 
and the mere acquisition of property in the state by 
the United States with the consent of the state or 


a cession of exclusive jurisdiction by the state does 
not ipso facto divest the state of sovereignty and 
vest exclusive jurisdiction in the United States. 68 

It was formerly held that acceptance of the ces¬ 
sion by the United States was evidenced by its pur¬ 
chase of the land 69 or the performance of other acts 
manifesting its intention to accept the jurisdiction 
ceded, 70 that acceptance might be presumed, 71 and 
that land purchased with consent of the state ipso 
facto fell within the exclusive jurisdiction of the 
United States. 72 However, in conformity with the 
rule that the government has power to accept ex¬ 
clusive jurisdiction or less, congress, m order to 
create a definite method of acceptance of jurisdic¬ 
tion so that all persons could know whether, as to 
particular property, the government had obtained no 
jurisdiction at all, or partial jurisdiction, or exclusive 
jurisdiction, enacted a law providing that United 
States agencies and authorities may accept exclusive 
jurisdiction of lands acquired by the United States 
by filing a notice with the Governor of the state, and 
that unless and until that is done, it shall be con¬ 
clusively presumed that no such jurisdiction has 
been accepted. 73 Apart from such federal statute, 


64. U S —U S v Unzeuta, Neb . 50 
S.Ct 284. 281 US 138. 74 L Ed 761 

65. Ky —Henry Blckel Co v 

Wright's Adm'x, 202 SW 672, 180 
Ky. 181. 

66 . U S —Atkinson v. State Tax 
Commission of Oregon, Or. 58 S Ct 
419, 303 US 20. 82 LEd 621— 
Silas Mason Co v. Tax Commission 
of State of Washington, Wash . 58 
S Ct 233. 302 U S 186, 82 L Ed 187 
—Ryan v State of Washington. 
Wash. 58 SCt 233. 302 US 186, 
82 LEd 187—U S v Thompson. 
DC Wash. 41 F Supp 13. 

Ala—State v. Blair, 191 So 237, 238 
Ala 377. 

Cal —Johnson v Morrill, 126 P 2d 
873. 20 Cal 2d 446 

Mont—Valley County v Thomas, 97 
P 2d 346. 109 Mont 345—State ex 
rel Board of Com’rs of Valley 
County v Bruce, 77 P 2d 403. 106 
Mont. 322, affirmed State of Mon¬ 
tana ex rel. Board of Com'rs of 
Valley County v. Bruce, 59 SCt. 
465, 305 U.S 677. 83 L Ed 363 

Or.—Atkinson v. State Tax Commis¬ 
sion, 67 P 2d 161, 156 Or. 461. af¬ 
firmed Atkinson v State Tax Com¬ 
mission of Oregon, 58 S Ct 419, 
303 U.S. 20, 82 L Ed 621. 

W.Va.—Adams v. Londeree, 83 S E 
2 d 127. 

67- U S.—Atkinson v. State Tax 
Commission of Oregon, Or, 58 S. 
Ct 419, 303 U.S. 29. 82 L.Ed 621— 
Silas Mason Co. v. Tax Commission 
of State of Washington, Wash. 58 
8 .CL 233, 302 U.S. 186, 82 L.Ed. 


187—Ryan v State of Washington. 
Wash, 58 SCt 233. 302 US. 186, 
82 LEd 187 

Mont—Valley County v. Thomas, 97 
I 3 2d 345, 109 Mont 345—State ex 
rel Board of Com’rs of Valley 
County v Bruce, 77 P 2d 403. 106 
Mont 322. affirmed State of Mon¬ 
tana ex rel Board of Com r*. of 
Valley County v Bruee, 59 SCt 
465. 305 US 577, 83 LEd 363 

68 . Or—Atkinson v State Tax Com¬ 
mission, 67 P 2d 161, 156 Or 461, 
affirmed Atkinson v State Tax 
Commission of Oregon, 58 S Ct 419, 
303 US 20, 82 LEd 621 

69. Ala—Pound v. Gaulding, 187 So 
468, 237 Ala 387 

Md—Lowe v Lowe, 133 A 729, 150 
Md 592. 46 ALR 983 

70. U S —Chalk v U S.CCANC, 
114 F2d 207, certiorari denied 61 
SCt 449, 312 US 679, 85 L Ed 1118 
—Yellowstone Park Transp Co v. 
Gallatin County, C C A.Mont, 31 F 
2d 644, certiorari denied Gallatin 
County v. Yellowstone Park 
Transp. Co, 50 SCt 16. 280 US. 
555, 74 LEd 611—U. S ex rel. 
Bowen v Johnston, DC Cal. 58 F. 
Supp. 208, affirmed, CC.A, 146 F 2d 
268, certiorari denied 65 S Ct. 1012, 
324 U S. 876, 89 L Ed 1428. 

Other legislation 

Acceptance of state's cession to 
United States of exclusive jurisdic¬ 
tion over land in national park may 
be implied from other legislation.— 
Yellowstone Park Transp. Co. v. Gal¬ 
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latin County. C C \ Mont. 31 F 2d 
(»44. certiorari denied Gallatin Countv 
v Yellowstone Park Transp Co . 50 S 
Ct 16. 280 US 555, 74 LEd 611 

71- U S —S R A , Inc, v State of 
Minnesota. Minn . 66 S Ct 749. 327 
U S 558, 90 L Ed 851—Chalk v V 
S. CCANC, 114 F 2d 207. certio¬ 
rari denied 61 set 449, 312 US 
679. 85 L Ed 1118 

Ala—State v Blair, 191 So 237, 238 
Ala 377—Pound v. Gaulding. 187 
So 468. 237 Ala 387 
65 C J p 1258 note 9 

72. Nev—State v Mack. 47 P 763, 
23 Nev. 359, 62 Am SR 811 

73. U S —Adams v U. S , La, 63 S. 
Ct. 1122, 319 U.S 312, 87 L.Ed 
1421 

Purpose 

The act providing for acquisition 
by United States of land, and of ju¬ 
risdiction exclusive or partial, there¬ 
over, was aimed at giving broad dis¬ 
cretion to the various federal agen¬ 
cies in order that they might obtain 
only the necessary jurisdiction — 
Adams v. U S., supra. 

Concurrent jurisdiction 

Under act providing for acquisition 
by United States of lands and of “ju¬ 
risdiction, exclusive or partial," 
thereover by filing of notice with 
Governor, notice is required in order 
to give United States any jurisdic¬ 
tion, whether exclusive, partial or 
“concurrent" over such land.—A dam s 
v. U. S., supra. 
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notice of assumption of jurisdiction by the federal 
government may be required by the ceding act and 
compliance therewith made a condition precedent to 
transfer of jurisdiction. 74 

e. Conditions Precedent 

Various requirements, such as the filing of a map 
or plat of the property in question, may be made condi¬ 
tions precedent to the transfer of jurisdiction. 

A provision m a ceding statute concerning the 
filing of a map or plat and of the metes and bounds 
description of the land purchased by the United 
States may operate as a condition precedent to the 
transfer of jurisdiction. 75 A condition that a map 
of the land be recorded is complied with by filing an 
authenticated copy of an official map, 76 and a con¬ 
dition requiring a record of the land acquired to be 
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made may be presumed to have been complied 
with. 77 

Acceptance of jurisdiction as a condition to its 
transfer to the United States is discussed supra 
subdivision d of this section. 

f. Loss or Surrender of Jurisdiction 

The United States may relinquish all or part of Ita 
Jurisdiction, but the state cannot resume Jurisdiction 
without the consent of congress. 

Jurisdiction acquired by congress may be relin¬ 
quished by it and re-ceded to the state 78 or it may 
be relinquished in part 79 to the extent that such 
re-ceded jurisdiction is not inconsistent with the 
continued governmental use of the property; 80 but 
jurisdiction cannot be resumed by the state without 
the consent of congress 81 or affected by subsequent 


Prospective operation 

Statute creating presumption 
against acceptance of jurisdiction 
over land acquired by government in 
absence of a notice of such accept¬ 
ance tiled with the governor of the 
state in -which the land is located 
was not applicable to land acquired 
pnor to enactment of such statute — 
Markham v. U S, OAVa, 215 F 2d 
56 

Statute oouetrued 

Statute authorizing head of depart¬ 
ment on behalf of United States to 
accept cession of jurisdiction t»xclu- 
sive or partial not theretofore obtain¬ 
ed over lands or interests under his 
immediate junsdiction. custody or 
control merely proMdes a method of 
accepting a cession of jurisdiction 
and does not limit character or own¬ 
ership of lands over which federal 
jurisdiction mav be assumed —U S 
v Petersen, D C Cal, 91 F Supp 209, 
afllrmcd. CA„ Petersen v TJ S.. 191 
F2d 154, certiorari denied State of 
Cal. v U S, 72 SCt. 174, 342 US 
885, 96 L Ed 664. 

Aooeptaace aa limiting jurisdiction 

As to territory acquired by United 
States within a state pursuant to 
statute providing that exclusive ju¬ 
risdiction in the United States over 
lands acquired shall not be required 
and that it shall be conclusively pre¬ 
sumed that United States has not ac¬ 
cepted jurisdiction until the contrary 
is shown, the United States cannot 
claim jurisdiction greater than indi¬ 
cated in its acceptance —Adams v. 
Londeree, W.Va, 83 S E 2d 127 

74. Mont—Valley County v Thom¬ 
as. 97 P 2d 345. 109 Mont. 345 
Conditions precedent to transfer of 
jurisdiction generally see infra 
subdivision e of this section. 

■76. U.S.—Six Cos v. De Vinney. D. 
C.Nev., 2 F Supp. 696—Pothier v 
Rodman, C.C.A.R.I., 291 F. 311. 


Mont—Valley County v. Thomas, 97 
P 2d 345, 109 Mont 345 
Nev —State v Mendez, 61 P 2d 300, 
57 Nev 192 

76. IT S — U S. v. Watkins, D C Cal , 
22 F 2d 437 

77. U S —Steele v Halligan, D C 
Wash . 229 F 1011. 

78. Ohio—Renner v. Bennett, 21 
Ohio St 431. 

65 CJ p 1259 note 21. 

79. U S —How ard v Commissioners 
of Sinking Fund of City of Louis¬ 
ville, Ky, 73 SCt 465, 344 US 624. 
97 L Ed. 617 

Construction of act of retrocession 

(1) Any attempt on part of feder¬ 
al government to cede to state for¬ 
mer’s jurisdiction over property ac¬ 
quired for slum-clearance and low- 
cost housing projects should be 
strictly construed and great care 
should be taken that only exact leg¬ 
islative intent should be followed — 
Oklahoma City v. Sanders, CCA 
Okl, 94 F.2d 323, 115 ALR. 363 

(2) Congress in passing act pro¬ 
viding that acquisition by United 
States of property in connection with 
low-cost housing project shall not 
deprive the state of its civil and 
criminal jurisdiction over property, 
did not intend that state should have 
right to assert police power through 
application of municipal ordinances 
relating to licenses, bonds, and in¬ 
spections m course of construction 
thereon of buildings by United States, 
no such legislative intent being indi¬ 
cated by act.—Oklahoma City v. 
Sanders, supra. 

Effect on existing state law 

Where the federal government re¬ 
cedes to the atate jurisdiction over 
particular matters, state laws deal¬ 
ing with such matters, which have 
been held in abeyance in so far ajs op¬ 
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eration within the federal enclave Is 
concerned, become operative therein. 
—McDonnell & Murphy v. Lundy, 
132 P.2d 322, 191 Okl 611—Ottinger 
Bros v. Clark, 131 P 2d 94. 191 Okl 
488 

Condition in act of retrocession 

Congress, in granting permit to 
Golden Gate Bridge and Highway 
District to cross two military res¬ 
ervations to make possible erection 
of bridge, had pow r er to make condi¬ 
tion In grant requiring toll-free traf¬ 
fic of civilian employees of army and 
navy traveling on government busi¬ 
ness under proper military authority, 
of government traffic, of all military 
and naval personnel, and of depend¬ 
ents of such personnel —U. S. ▼. 
Golden Gate Bridge and Highway 
Dist. of California, D C.Cal., 37 F. 
Supp. 505, affirmed, C C.A., Golden 
Gate Bridge and Highway Dist of 
California v. U. S. f 125 F 2d 872, cer¬ 
tiorari denied 62 SCt. 1298, 316 U.S. 
700, 86 L Ed 1769. 

80. Cal—Arapajolu v. McMenamin, 
249 P 2d 318, 113 Cal App 2d 824 

81. US.—Rogers v. Squier, CCA. 
Wash, 157 F 2d 948, certiorari de¬ 
nied 67 SCt 977, 330 US 840, 91 
LEd 1287, rehearing denied 67 
SCt 1346, 331 US 866, 91 LEd. 
1870—In re Ladd, CCNeb, 74 F. 
31 

N.C —State v De Berry, 32 S E 2d 
617, 224 NC 834. 

Va—Buttery v. Robbins, 14 SE2d 
544, 177 Va. 368 

Attempted repeal of act ceding to 
United States exclusive jurisdiction 
over land m national park after ces¬ 
sion was accepted was ineffectual.— 
Yellowstone Park Transp. Co. v. Gal¬ 
latin County, C.C A.Mont, 31 F.2d 
644, certiorari denied Gallatin Coun¬ 
ty v. Yellowstone Park Transp. Co, 
50 S.Ct. 16, 280 U.S. 555, 74 LJBd. 611. 
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enactment by the state legislature of qualifications 
or reservations . 82 Retrocession of jurisdiction by 
the federal government is effective without accept¬ 
ance by the state . 88 

An unrestricted transfer of the property by the 
United States to nonfederal hands is deemed a 
relinquishment of the exclusive legislative power , 84 
and the property becomes subject again to the ter¬ 
ritorial jurisdiction of the state . 85 

g. Continued Operation of State Laws 

State municipal laws in effect at the time of transfer 
of Jurisdiction to the United States continue in operation, 
unless they are inconsistent with the laws of the United 
States or with the purposes for which the property was 
acquired. 

Where the United States obtains exclusive juris¬ 
diction, either by purchase with the consent of the 
state or by an act of cession, the municipal laws 
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of the state, that is, the laws which are intended for 
the protection of private rights as distinguished 
from political laws, remain in force until abrogated 
by congress, except in so far as they are inconsistent 
with the laws of the United States or with the 
governmental use for which the property was ac¬ 
quired , 86 the purpose of such rule being that no 
area, however small, shall be left without a de¬ 
veloped legal system for private rights . 87 However, 
in view of the general principle that the federal 
government has exclusive jurisdiction, such laws be¬ 
come federal laws, although having their origin in 
the laws of the state . 88 Only laws in effect at the 
time of cession or transfer of jurisdiction can con¬ 
tinue in operation under the rule , 89 and laws sub¬ 
sequently enacted are inapplicable in the enclave un¬ 
less they come within a reservation of jurisdiction 
or are adopted by congress , 90 at least where they 


82 . N.C.—State v De Berry, 32 S E 
2d 617, 224 N.C. 834. 

88 . Ohio.—Renner v. Bennett, 21 
Ohio St. 431. 

Okl—McDonnell & Murphy v. Lam- 
day, 132 P.2d 322, 191 Okl 611— 
Ottinger Bros v. Clark, 131 P 2d 
94. 191 Okl 488. 

84. US—S. R A.. Inc, v. State of 
Minnesota. Minn., 66 S.Ct. 749, 327 
U.S. 658, 90 LEd. 851. 

85. U.S.—«. R A., Inc., v. State of ] 
Minnesota, Bupra. 

Acceptance hy state 

Supposed retrocession to Minneso¬ 
ta of Minnesota realty formerly own¬ 
ed by United States for federal build¬ 
ings was accepted by Minnesota, if 
such acceptance was necessary to 
terminate sovereignty of United 
States, by levying tax on the realty 
—S. R A., Inc., v. State of Minneso¬ 
ta, supra. 

88 . U.S.—Pacific Coast Dairy v. De¬ 
partment of Agriculture of Cali¬ 
fornia. Cal. 63 SCt. 628, 318 U.S. 
286, 87 L Ed 761, rehearing denied 
63 S Ct. 849, 318 U.S 801, 87 L.Ed. 
1166—James Stewart & Co. v. Sad¬ 
rakula. N.Y., 60 S.Ct 431, 309 U.S. 
94. 84 LEd. 696, 127 A.L.R 821- 
Mater v Holley, C.A.Ga, 200 F 2d 
123—Capetola v. Barclay White 
Co, C.CA.Pa., 139 F.2d 556, 163 
ALfi 1046, certiorari denied 64 
S.Ct 939, 321 US. 799, 88 LEd. 
1087—Olsen v. McPartlln, D.C. 
Minn., 106 FSupp 661—U S. v. 
Essex Trust Co, D.C.Mass., 44 F 
Supp. 476—Jewell v. Cleveland 
Wrecking Co. of Cincinnati, DC 
Mo., 28 F Supp. 366, reversed on 
Other grounds, CCA., Ill F 2d 305 
—Jewell v. Cleveland Wrecking 
Co.. D.C.Mo, 28 F.Supp 364—Coff¬ 
man v. Cleveland Wrecking Co. of 
Cincinnati, D.C Mo., 24 F.Supp. 581 


—Hill v. Ring Const Co., D.C.Mo., 
19 F Supp 434 

Ala.—O’Pry Heating & Plumbing Co. 
v. State, 3 So. 2d 316, 241 Ala 607 
—State v. Blair. 191 So. 237. 238 
Ala 377—Pound v. Gaulding, 187 
| So 468. 237 Ala 387. 

Kan —KnifCen v. Hercules Power Co, 
188 P 2d 980. 164 Kan 196— Corpus 
1 Juris quoted la Herken v. Glynn. 

\ 101 P 2d 946. 954. 151 Kan. 855 | 

(Mass—Employers’ Liability Assur. 
Corp v. Dileo, 10 N.E 2d 261, 298 
Mass. 401. 

N Y —Seerman v Lustig & Well, 299 
NYS. 920. 252 AppDiv. 906—In re 
Kernan, 288 N Y.S. 329, 247 App. 
Div G64, affirmed Ex parte Kernan. 
4 NE2d 737, 272 NY 560 
Va —Buttery v. Robbins. 14 S E 2d 
544, 177 Va. 368. 

Wash —State v. Rainier Nat Park 
Co, 74 P 2d 464. 192 Wash 692. 

65 C.J. p 1258 note 18. 

Municipal law defined 

(1) Municipal law Is a rule of civil 
conduct prescribed by the supreme 
power of the state —Herken v. Glynn, 
101 P.2d 946, 954, 161 Kan. 855. 

(2) It Includes statutes relating 
to title to property or intended for 
the protection of private rights — 
Employers’ Liability Assur. Corp. v. 
Dileo. 10 N.E 2d 251, 298 Mass. 401. 

(3) It does not include provisions 
governing the right to vote—Herken 
v. Glynn, 101 P.2d 946, 151 Kan. 855 

acik Control Law held applicable 
to sale of milk to United States Army 
for military encampment—Penn Dai¬ 
ries v. Milk Control Commission of 
Pennsylvania, Pa, 63 S.Ct. 617, 318 
U.S. 261, 87 L.Ed. 748. 

87. US—James Stewart & Co. v. 
Sadrakula, N Y, 60 S.Ct. 431, 809 
U.S. 94, 84 L.Ed. 696, 127 A.L.R. I 
82L I 


88. U.S—Mater v Holley. CAGa. 
200 F 2d 123—Capetola v Barclay 
White Co, CCA Pa 139 F 2d 656 
153 ALR 1046, certiorari denied 
64 S Ct 939. 321 V S 799. 88 L Ed 
1087—Olsen v. McPartlin. DC. 
Minn . 105 F Supp 561—Coffman v. 
Cleveland Wrecking Co of Cincin¬ 
nati. DC Mo, 24 FSupp 581—Jew¬ 
ell v. Cleveland Wrecking Co. of 
Cincinnati, D C Mo , 28 F Supp 366, 
reversed on other grounds. C C.A, 
111 F 2d 305 

89. US —James Stewart & Co v 
Sadrakula. NY. GO SCt 431. 309 
US. 94. 84 LEd 596. 127 ALR 
821—Steele v. Halligan, DC Wash. 
229 F 1011. 

Kan—Herken v. Glynn, 101 P.2d 946, 
151 Kan 855 

90. U S —Pacific Coast Dairy v De¬ 
partment of Agriculture of Cali¬ 
fornia. Cal, 63 S Ct 628. 318 U S 
285, 87 LEd 761, rehearing denied 

63 SCt. 849. 318 US. 801, 87 LEd. 
1165—James Stewart & Co v. Sad¬ 
rakula, NY., 60 SCt 431, 309 US 
94, 84 LEd. 696, 127 ALR 821— 
Murray v. Joe Gernck & Co, 
Wash, 54 S Ct. 432, 291 U S. 315, 78 
LEd 821, 92 ALR 1259—Stand¬ 
ard Oil Co. v. People of State of 
California, Cal. 54 SCt. 381. 291 
TJ S 242, 78 L Ed 775, rehearing 
denied 54 S.Ct 626, 291 U.S 650, 
78 L Ed 776—Capetola v Barclay 
White Co, CCA.Pa, 139 F.2d 55G, 
163 ALR 1046, certiorari denied 

64 SCt. 939. 321 US 799, 88 LEd. 
1087—Olsen v. MoPartlin, D.C. 
Minn , 105 F.Supp 561 

Ala—Pound v. Gaulding, 187 So 468 
237 Ala. 387. 

Cal —Martin, Continental Cas. Co, 
Intervener, v. Clinton Const Co* 
105 P 2d 1029, 41 Cal App 2d 35, re¬ 
hearing denied 106 P.2d 629, 41 Cal. 
App. 2d 35. 
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would affect the rights of the United States under the 
cession . 91 A part of a state law may be applicable in 
territory over which the United States has exclu¬ 
sive jurisdiction even though other parts of the same 
law may be inapplicable . 99 

Adoption of criminal laws . The general rule that 
state laws continue in effect until abrogated by the 
United States does not include criminal laws" 
since, while exclusive federal jurisdiction attaches, 
state courts are without power to punish for 
crimes committed in federal property . 94 This has 
made necessary legislation which gives federal 
courts jurisdiction over these crimes; and the tend¬ 
ency toward uniformity between the federal and 
surrounding territory has caused a series of con¬ 
gressional acts adopting state cnminal laws . 96 An 
act of congress prescribing the same punishment for 
offenses as is prescribed by state laws applies only 
to laws then in effect 96 

Workmen's compensation acts. Where the juris¬ 
diction of the federal government over land acquired 


UNITED STATES §7 

within a state’s boundaries became effective by con¬ 
sent of the state or by cession of jurisdiction prior 
to the passage of the state compensation act, the 
act does not extend to such land in the absence of an 
act by congress so extending it , 97 and this is true 
even in the absence of similar legislation by con¬ 
gress . 98 On the other hand, where the state act was 
in force at the time when jurisdiction over territory 
was ceded by the state to the United States for a 
national park, it remains in force in that territory 
until congress passes an act to supersede it there¬ 
in," although new provisions enacted after the 
cession of jurisdiction do not become operative . 1 
Where the Umted States has exclusive jurisdiction 
m a tract of land, save for the reserved jurisdiction 
with respect to service of process, the Workmen’s 
Compensation Act of the state, although in force at 
the time of cession, is inapplicable to the daim of a 
workman injured in the federally owned territory 
and employed under a contract made therein ; 2 but 
where the contract of employment was made in the 
state outside of the federally owned area, the extrai- 


Mass —Employers' Liability Assur 
Corp v Dileo, 10 N.E.2d 251, 298 
Mass 401 

Okl—McDonnell A Murphy v. Lun- 
day. 132 P2d 322, 191 Okl 611— 
Ottinger Bros. v. Clark, 131 P 2d 
94. 191 Okl. 488. 

Wash—State v Rainier Nat Park 
Co, 74 P 2d 464, 192 Wash 592. 

65 C J p 1257 note 1 
Construction, of statute adopting" 
state law 

(1) Federal statute providing that 
rights of parties to action for wrong¬ 
ful death occurring m place subject 
to jurisdiction of United States shall 
be governed by ‘'laws’* of state with¬ 
in whose boundaries such place is lo¬ 
cated uses quoted word as meaning 
existing law as declared from time 
to time by the state —Capetola v 
Barclay-White Co, DC.Pa., 48 F 
Supp. 797. affirmed, C.C.A., 139 F2d 
666, 153 A.L R. 1046, certiorari denied 
64 SCt. 939, 321 US. 799, 88 L Ed. 
1087. 

(2) The phrase the "laws of the 
state," as used m federal statute pro¬ 
viding that action brought to recover 
on account of injuries sustained in a 
national park or other place subject 
to exclusive jurisdiction of United 
States shall be governed by laws of 
the state within exterior boundaries 
of which It may be, means existing 
law as declared from time to time — 
Kitchens v. Duffleld, 76 N E 2d 101, 
83 Ohio App. 41, affirmed 79 NE2d 
906, 149 Ohio St. 600. 

SL U.S—Chalk v. U. S.. C.C.AN.C., 
114 F.2d 207, certiorari denied 61 
S.Ct. 449, 312 U.S. €79, 85 LEd. 
1118. 


193. U S.—James Stewart & Co. v. 

Sadrakula, supra—In re Ladd, C.C. 

1 Neb, 74 F. 31. 

94. U.S.—James Stewart A Co. v 
Sadrakula, N.Y., 60 SCt. 431, 309 
US 94, 84 LEd. 596, 127 ALR 
821 

95. US—James Stewart A Co v. 
Sadrakula, supra 

96. US —Steele v. Halligan, D C. 
Wash , 229 F. 1011. 

97. US—Capetola v Barclay White 
Co, CCA Pa.. 139 F2d 556, 153 
ALR 1046, certiorari denied 64 
SCt. 939, 321 U.S 799, 88 LEd 
1087. 

Cal —Allen V. Industrial Accident 
Commission, 43 P 2d 787, 3 Cal 2d 
214. 

Mich—Willis v. Oscar Daniels Co., 
166 NW. 496, 200 Mich. 19. 

71 C J. p 334 note 80 
Act held not extended by federal j 
statute preserving right of "action" 
under state law for wrongful death 
occurring in place subject to exclu¬ 
sive Jurisdiction of the United States. 
Cal.—Martin, Continental Cas. Co., 
Intervener, v. Clinton Const Co., 
105 P 2d 1029. 41 Cal App.2d 35, 
rehearing denied 106 P.2d 629, 41 
Cal App.2d 35. 

Okl—Utley v. State Industrial Com¬ 
mission. 55 P.2d 762, 176 Okl 255, 
followed in 55 P 2d 764, 176 Okl. 
257. 

Wash.—State v. Rainier Nat. Park 
Co., 74 P.2d 464, 192 Wash. 592— 

25 


Murray v. Joe Gerrick A Co, 20 
P.2d 591. 172 Wash. 365. affirmed 
54 S.Ct 432. 291 U.S. 315, 78 JLEd. 
821. 92 ALR. 1259. 

Mich—Willis v. Oscar Daniels 
Co.. 166 N.W 496. 200 Mich 19. 

( 99. NT —Seerman v. Luatlg A Weil, 
299 N T.S. 920. 252 App DJv 906. 
Wash.—State v. Rainier Nat Park 
Co. 74 P2d 464. 192 Wash 592. 

71 C.J p 334 note 83. 

1. Wash.—State v. Rainier Nat. 
Park Co, supra. 

2. Mass—Employers* Liability As¬ 
sur. Corp. v Dileo, 10 N.E2d 251, 

298 Mass 401. 

Season for rule 

The rule that, after a cession of 
jurisdiction of territory from one 
sovereign to another, the existing 
municipal laws relating to title to 
property or intended for protection 
of private rights continue in force 
until changed by new sovereign 
would not operate to keep alive the 
Massachusetts Workmen's Compen¬ 
sation Act in territory ceded to the 
United States for the erection of a 
veterans' hospital, since under such 
an act an injury does not give rise 
to a cause of action in the ordinary 
sense which, like other transitory 
causes, can at once be taken into any 
'court of general jurisdiction wher¬ 
ever service can be had, but gives 
rise to a right which can be estab¬ 
lished only through the Industrial 
Accident Board, which is solely an 
administrative tribunal of the Btate. 

—Employers’ Liability Assur. Corp. 
v. Dileo, supra. 


12. US—James Stewart A Co. 
Sadrakula, NT.. 60 S.Ct 431. 309 | 
US 94, 84 L.Ed. 596, 127 A.L.R. j 
821. 
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territorial provisions of such an act have been held 
applicable to a claim for injury received in the 
area, on the theory that the cause of action had 
arisen in the state itself by virtue of the contract of 
employment. 5 

Under a federal statute to such effect, states are 
empowered to apply their compensation laws to 
lands ceded to the United States; 4 and it has been 
held that such laws are effective from the time of 
enactment of the federal statute, even in the absence 
of any formal declaration to such effect by the legis¬ 
lature of the particular state, 5 since, until the en¬ 


actment of the federal statute, the state compensa¬ 
tion law, although inapplicable, was merely in abey¬ 
ance until a proper occasion for its exercise oc¬ 
curred, such as the enactment of the federal stat¬ 
ute, 6 but such statute is inapplicable in determining 
the rights of a person injured before its enact¬ 
ment. 7 

§ 8. Seal, Arms, and Other Insignia 

Matters relating to the flag of the United States 
as well as to state flags are discussed m Flags § 2. 


B. CONGRESS 


§ 9. In General 

All legislative powers granted in the United States 
Constitution are vested in a congress which consists of 
a senate and a house of representatives. 

The United States Constitution, article 1 § 1, 
provides that all legislative powers granted therein 
shall be vested in a congress, which shall consist 
of a senate and a house of representatives, and the 
term "congress” means the lawmaking power of 
the government, 8 or the legislative body called in 
the Constitution a congress of the United States. 9 
The two houses of congress separately possess, not 
only such powers as are expressly granted to them 
by the Constitution, but such auxiliary powers as 
are necessary and appropriate to make effective the 
express powers. 10 Although under the provision 


of the Constitution for submission of bills to the 
president for approval or disapproval, the president 
acts legislatively, he is not part of congress. 11 

Reorganization bill. The purpose of congress m 
the Legislative Reorganization Bill of 1946 was to 
make changes of procedure which would enable it 
to devote more time to major issues. 12 

§ 10. Members in General 

A member of congress is one who Is actually In 
office, and who has taken the oath of office as a senator 
or representative. He is a federal, and not a state, 
officer. 

A member of congress is one who is a component 
part of the senate or house of representati\ cs of the 
United States; one who is in office, not out of office. 


3 . Mass—Lynch's Case, 183 NE 
834, 281 Mass. 454, 86 A L.R. 285 

4 . TJ.S.—Cape tola v. Barclay White 
Co., C.C.A Pa., 139 F 2d 556, 153 
ALR 1046, certiorari denied 64 
SCt. 939, 321 U.S. 799, 88 L.Ed 
1087 

Ark.—Young* v. G. L Tarlton, Con¬ 
tractor, Inc. 162 S.W.2d 477, 204 
Ark. 283. 

Mass.—Employers' Liability Assur 
Corp. v. Dileo, 10 N.E 2d 251. 298 
Mass. 401. 

affect of statute 

Federal statute empowering state 
to enforce state workmen's compen¬ 
sation laws on lands within state 
ceded to United States did not adopt 
state compensation act as "federal 
law" applicable to federal territories 
within exterior boundaries of state, 
but effect thereof was to free state 
compensation laws from restraint on 
their enforcement theretofore exist¬ 
ing by reason of exclusive federal 
jurisdiction over such ceded lands.— 
Capstola v Barclay White Co, CCA. 
PAm 139 F.2d 556, 153 ALR. 1046, 
certiorari denied 64 S.Ct 939, 321 U.S. 
799 , 88 L.Ed 1087. 


5. US—Capetola v Barclay White 
Co., supra 

Okl—McDonnell & Murphy v Lun- 
day, 132 P 2d 322, 191 Okl 611— 
Ottmger Bros v. Clark, 131 P 2d 
94, 191 Okl. 488 
aeafllrmation held sufficient 

The 1929, 1937, and 1939 amend¬ 
ments to Pennsylvania Workmen's 
Compensation Act, which provided 
that the act should be applicable to 
all accidents occurring within com¬ 
monwealth, were sufficient reaffirma¬ 
tion of intent by legislature that the 
act should be effective as to all 
against whom it could be applied if 
such reaffirmation was necessary to 
render applicable federal statute em¬ 
powering state to apply its work¬ 
men's compensation laws to all lands 
within state ceded to United States 
—Capetola v Barclay White Co, C 
C.APa., 139 F.2d 556, 153 UR. 1046, 
certiorari denied 64 S.Ct. 939, 321 
US. 799, 88 LEd 1087. 

6. U S.—Capetola v. Barclay White 
Co., supra 

Okl—McDonnell & Murphy v. Lun- 
day, 132 P 2d 322, 191 Okl. 611— 
Ottinger Bros. v. Clark, 131 P.2d 
94, 191 Okl. 488. 
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7. Mass—Emplovers' Liability As¬ 
sur Ooip v Dileo. 10 N E 2d 251, 
298 Mass. 401. 

8. U S —U S v. Crook, D C Neb , 179 
F 391, 395 

65 C J p 1259 note 29 

Senate 

In American law the "senate" is 
the name of the upper chamber, or 
less numerous branch, of the con¬ 
gress of the United States.—Black 
LD 

9. US —U. S v Stockslager, Dist. 
Col, 9 SCt 382. 384, 129 US. 470, 
32 LEd 785 

66 C J. p 1259 note 30. 

10. D.C — MacCracken v. Jurney, 72 
F.2d 560, 63 App D C 342, reversed 
on other grounds 55 S Ct. 375, 294 
U.S. 126, 79 L Ed 802 

11. U.S.—Edwards v. U S, Ct Cl, 52 
SCt. 627, 286 US 482, 76 LEd. 
1239. 

12. U S.—U. S. v. Yellow Cab Co., 
App DC. & Pa. 71 SCt. 399. 340 
U.S. 643, 95 L Ed 623—Capital 
Transit Co. v. U. S , App DC & Pa. 
71 S.Ct 899, 340 U.S. 543, 95 L.Ed! 
523. 
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and who is sharing the responsibilities and privileges 
of membership. 13 Election does not, of itself, con¬ 
stitute membership; one does not become a member 
until he takes the oath of office as a senator or 
representative. 14 The federal Constitution, article 
1 § 2, designates members of the house of repre¬ 
sentatives as "representatives,” and that is the 
correct designation.' 15 A congressman whether 
elected from a district or from the state at large 
is a federal, and not a state, officer. 16 

§11. Appointment, Election, and Qualifica¬ 
tion of Members 

Members of the house of representatives and the sen¬ 
ate are chosen by the people of the several states at 
elections held at the times and places and in the manner 
prescribed by the legislatures of the several states, ex¬ 
cept as congress may have altered or superseded them. 
The qualifications of members of congress are limited 
to those prescribed by the federal Constitution. 

The federal Constitution, article 1 § 2, provides 
that members of the house of representatives shall 
be chosen by the people of the several states, and, 
amendment 17, that the senators from each state 
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shall be elected by the people thereof, the electors 
in each case to have the qualifications requisite for 
electors of the most numerous branch of the state 
legislature. 17 Under these provisions, the right of 
the people of the states to choose members of con¬ 
gress is a right established and guaranteed by the 
Constitution, and hence is a right secured by the 
Constitution to those citizens and inhabitants of 
the state entitled to exercise the right. 18 This 
right is secured against the action of individuals, as 
well as of states. 19 Included within the right is 
the right of qualified voters within a state to cast 
their ballots and have them counted at congressional 
elections. 20 Such right as is given by the Consti¬ 
tution to qualified voters to choose members of con¬ 
gress, however, is to be exercised in conformity to 
the requirements of state law, subject to the restric¬ 
tions prescribed by the federal Constitution and to 
the authority conferred on congress by article 1 § 
4, to regulate the times, places, and manner of 
holding elections 21 A state legislature may not 
directly prescribe the qualifications of voters for 
members of congress, 22 although it may do so in- 


13. US —U S. v Dietrich. CC.Neb . 
126 F 676 

“Senator" 

In American law. a "senator” is 
one who is a memlier of a senate, ei¬ 
ther of the United States or a state — 
Black L D 

14 . U.S —U. S. v. Dietrich. C C Neb., 
126 F. 676 

15. Tex—Allison v. State. 78 SIV. 
1066. 46 Tex Or 696. 

66 C.J p 1259 note 34 

Synonymous 

The expressions "a representative 
in congress” and “a member of con¬ 
gress” both describe the same char¬ 
acter.—Butler v. Hopper. C C Pa., 4 
FCas No 2.241, 1 WashCC. 499 

16. Minn —Danielson v. Fitzsim¬ 
mons. 44 N W 2d 484. 232 Minn 149 
—State ex rel Eaton v. Schmal, 167 
N.W. 481. 140 Minn. 218. 

Mo—State ex rel. Carroll v Becker. 
45 S.W.2d 633, 329 Mo 601, afllrmed 
52 S.Ct. 402, 285 U S. 380, 76 L Ed. 
807. 

Or —-Ekwall v. Stadelman, SO P.2d 
1037, 146 Or 439. 

65 C.J. p 1259 note 35 

17. U.S—U. S. v. Classic. La., 61 S 
Ct 1031. 313 U.S 299. 85 L Ed 1368, 
rehearing denied 62 S Ct. 51, 314 U. 
S. 707. 86 LEd. 565. 

Qualifications 

(1) The word “qualifications” as 
used in constitutional provisions that 
voters in each Btate for members of 
congress shall have qualifications 
requisite for electors of members of 
the most numerous branch of the 
state legislature* means natural en¬ 


dowments or requirements which fit 
a person for a place, office, or employ¬ 
ment, or as an elector, and restric¬ 
tions on right of a voter to vote be¬ 
cause of his failure to register or to 
vote m a particular manner at a cer¬ 
tain time and place are limitations 
on right and not on qualification to 
vote.—Commonwealth ex rel Dum- 
mit v O'Connell. 181 S W.2d 691, 298 
Ky. 44. 

(2) A requirement of a state con¬ 
stitution that voter must be present 
at polls is not a “qualification” for 
state electors within meaning of fed¬ 
eral constitutional provisions per¬ 
taining to election of representatives 
and senators so as to make unconsti¬ 
tutional an act permitting absent 
members of state electorate during 
time of war to vote in congressional 
elections—Commonwealth ex rel. 
Dummit v. O'Connell, supra. 

Formerly, under the Constitution 
article 19 3, senators were chosen 
by the state legislatures.—State v. 
Frear, 125 N.W. 961, 142 Wis 320, 20 
Ann Cas. 633—65 C.J. p 1259 note 39. 

18. US —Swafford v. Templeton, 
Tenn. 22 S Ct. 783. 185 US 487, 
46 LEd. 1005—Wiley v. Sinkler, 
SC, 21 SCt 17, 179 US 58. 45 L. 
Ed 84—Ex parte Tarbrough, Ga. 
4 S.Ct. 152, 110 U.S. 651, 28 L.Ed. 
274. 

Dominant purpose 

A dominant purpose of the consti¬ 
tutional provision commanding that 
congressmen shall be chosen by the 
people of the several states and that 
the electors in each state shall have 
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the qualifications requisite for elec¬ 
tors of the most numerous branch of 
the state legislature, as far as the 
selection of representatives in con¬ 
gress is concerned, was to secure to 
the people the right to choose repre¬ 
sentatives by the designated electors, 
that is, by some form of “election” 
which, from time immemorial, has 
been In point of substance no more 
and no less than the expression by 
qualified electors of their choice of 
candidates.—U S. v. Classic. La., 61 
S Ct 1031, 313 U S. 299. 85 LEd. 1368, 
rehearing denied 62 S Ct. 51, 314 U.S. 
707, 86 L Ed 565. 

latent to which sight derived from 

states 

The right to vote for representa¬ 
tives in congress is a nght derived 
from the states only in the sense 
that the states are authorised by the 
Constitution to legislate on the sub¬ 
ject, as provided by 5 2 of article 1. 
to the extent that congress has not 
restricted state action by the exercise 
of its powers to regulate elections 
under 5 4 of article 1, and its more 
general power under article 1 , 9 8 , 
clause 18.—U. S. v. Classic, supra. 

19. U.S.—U. S. v. Classic, supra. 

90. U.S.—U. S. v. Classic, supra. 

9L U.S.—U. S. v. Classic, supra. 

98. U.S.—Ex parte Tarbrough, Ga., 
4 S.Ct. 152, 110 U.S. 651. 28 LJSd. 
274—Felix v. U. S.. La., 186 F. 685, 
108 C.C.A. 503. 

Right to vote as not dependent ex¬ 
clusively on state law see Elec¬ 
tions | 6 . 
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directly by changing the qualifications of electors of 
the most numerous branch of the state legislature. 28 

The federal Constitution, article 1 § 4, requires 
the legislature of each state to prescribe the times, 
places, and manner of holding elections for senators 
and representatives, and this right the states have 
exercised. 24 This provision contemplates the estab¬ 
lishment of a rule of action by the legislatures of 
the states. 26 The enactments of the state legisla¬ 
tures relating to the times, places, and manner of 
holding elections for members of congress derive 
their authority from the federal Constitution, 26 and 
the scope of such enactments are not limited by the 
provisions of the constitutions of the states. 27 In 
making such enactments, however, a state legislature 
is exercising the function of lawmaking, and hence 
it must function, or its legislative process must be 
completed, in the method prescribed by the state 
constitution, even though the enactment is one which 
the legislature is authorized by the federal Consti¬ 
tution to make. 28 Also, a state legislature is not 


authorized to act arbitrarily, unreasonably, or ca¬ 
priciously with respect to such matters. 29 

The Constitution, article 1 § 4, also provides that 
congress may make or alter such regulations. The 
power of congress to deal with the election of 
senators and representatives is derived from this 
provision, 30 which refers to regulations of the same 
general character as those that the legislature of 
the state is authorized to prescribe, 31 and the federal 
constitutional provisions and laws are paramount 
and controlling insofar as any state laws conflict 
therewith. 32 Under these provisions, congress has 
general powers of legislation concerning federal 
elections, 33 and, except as to the place of choosing 
senators, may either make entirely new regulations, 
or add to, alter, or modify the regulations made by 
the states. 34 

Qualifications of members . The qualifications for 
membership in the house of representatives and in 
the senate are those provided in article 1 §§ 2, 3 of 


83 . U.S—Felix v. U. S f supra. 

N.J.—Carpenter v. Cornish, 85 A. 240, 
83 N.J.Law 696. 

24 . Ky.—Commonwealth ex rel. 

Dummit v. O’Connell, 181 S W 2d 
691, 298 Ky. 44. 

Subpoena of reoords and ballots by 
grand Jury 

Issuance of subpoenas duces tecum 
by federal grand jury investigating 
state election for senators and rep¬ 
resentatives in congress, for produc¬ 
tion of records and voting machines 
in custody of state officials, was held 
not in violation of constitutional pro¬ 
vision authorizing state legislatures 
to prescribe time, place, and manner 
of holding elections.—In re Cohen, 
C.C.A N.Y., 62 F.2d 249. 

25 . Ho —State ex rel. Carroll ▼. 
Becker. 45 &W.2d 533, 329 Mo. 501, 
affirmed 52 S.Ct 402, 285 U.S. 380, 
76 Li.Ed. 807. 

“Maimer of holding elections” in¬ 
cludes everything that comes within 
the meaning of those words; it in¬ 
cludes the qualifications of judges, 
the form of the ballots, and other 
details, all of which are fixed by law, 
and it can be provided only by estab¬ 
lishing a rule, not merely for one 
election, but for all elections.—State 
ex reL Carroll v. Becker, supra 

28 . Wis.—State ex rel. Wettengel 
▼. Zimmerman, 24 N.W.2d 504, 249 
Wis. 237. 

27. Ky.—Commonwealth ex rel. 
Dummit ▼. O'Connell, 181 S.W.2d 
891, 298 Ky. 44. 

JLhmtee ballots 

A statute authorizing absentee 
voting in congressional elections by 
constitutionally qualified citizens of 


state absent from their voting pre¬ 
cincts during a state of war is valid 
under federal Constitution notwith¬ 
standing provisions of state consti¬ 
tution—Commonwealth ex rel. Dum¬ 
mit v O'Connell, supra 

28 . U.S.—Smiley v. Holm, Minn., 62 
SCt. 397, 285 U.S. 356, 76 LEd 
795. 

Ky—Commonwealth ex rel. Dummit 
v O'Connell, 181 S.W2d 691, 298 
Ky. 44. 

29. US—Ring v. Marsh. DC.N.J., 
78 FSupp. 914, appeal dismissed 69 
SCt. 84, 335 U.S. 849, 93 L.Ed. 
398. 

30 . US—U. S. v. Gradwell, RI. & 
WVa, 37 S.Ct. 407, 243 U.S. 476. 61 
LEd. 857. 

31 . U.S.—Smiley v. Holm, Minn, 52 
S.Ct. 397, 285 U.S. 355, 76 LEd. 
795. 

Construction and effect of constitu¬ 
tional provision see Elections f 
190. 

32 . U.S.—Ex parte Slebold, Md.. 100 
U.S. 371, 25 L Ed. 717. 

N.D.—State ex rel. Sundfor v. Thor- 
son, 6 N.W.2d 89, 72 N.D. 246, 143 
A.L.R. 599. 

65 C.J. p 1260 note 47. 

Supreme power 

Constitution gives congress su¬ 
preme power to regulate places and 
manner of electing congressmen, not 
merely right to modify regulations 
by state laws.—Hume v. Mahan, D. 
C.Ky., 1 F.Supp. 142, reversed on oth¬ 
er grounds Mahan v. Hume, 58 S.Ct. 
223, 287 U.S. 675, 77 L.Ed. 505. 
Interference with right of suffrage 
Federal statutes, insofar as pro¬ 
hibiting Interference with right of 
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suffrage in connection with elections 
for senators and representatives in 
congress, are paramount, and super¬ 
sede any conflicting state legislation. 
—In re Cohen. C.C.A.N.Y., 62 F.2d 
249. 

Method of casting ballot 

Congress has power to abrogate all 
state laws and constitutional provi¬ 
sions which prescribe method by 
which an otherwise qualified elec¬ 
tor may cast his ballot in congres¬ 
sional election, although it may not 
interfere with method designated by 
state legislature for appointment of 
presidential electors.—Common¬ 

wealth ex rel Dummit v O’Connell, 
181 S.W 2d 691, 298 Ky. 44. 

33. US —Smiley v. Holm, Minn., 52 
SCt. 397, 285 U.S. 355, 76 L.Ed. 
795. 

20 C J. p 101 note 88. 

At state election 

Congress can exercise Its consti¬ 
tutional power to regulate the times, 
places, and manner of holding elec¬ 
tions for representatives, even 
though state officers are to be chosen 
at the same election—U S. v. U. 8. 
Brewers' Ass'n, D.C.Pa.. 239 F. 163. 

34. US —Hume v. Mahan, D.C.Ky., 
1 FSupp 142, reversed on other 
grounds Mahan v. Hume, 68 S.Ct. 
223, 287 US. 675. 77 L.Ed. 505. 

Co-operation of stats and federal 
governments 

If congress only alters the regula¬ 
tions made by the states, leaving the 
general organization of the polls to 
the state, there results a necessary 
co&peration of the two governments 
in regulating the subject.—Ex parte 
Siebold, Md., 100 U.S. 871, 26 L.Ed- 
717 . 
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the federal Constitution.* 6 These qualifications are 
paramount 36 and exclusive.* 7 State constitutions 
and laws can neither add to, nor take away from, 
them,* 8 and in case of a conflict the provisions of 
the federal Constitution prevail. 33 Thus, subject 
to reasonable provisions of time and method of 
getting his name on the ballot, 40 the mere posses¬ 
sion of the qualifications prescribed m the federal 
Constitution makes one eligible for election to con¬ 
gress; 41 and he will not be disqualified therefor by 
state constitutional or statutory provisions which 
disqualify or make ineligible for the office, or for 
public office, persons who have been convicted of a 
felony, or a specified crime, 42 subversive persons, 43 
communists, 44 candidates who have been defeated 
for the nomination at the primary election, 45 or 
which make the holders of particular offices ineligi¬ 


ble for any other office or employment during their 
term of office. 46 

Oath . Members of congress take the oath pre¬ 
scribed by the federal Constitution. 47 

§ 12. — Apportionment of Representa¬ 
tives 

Representatives are required, by the federal Con¬ 
stitution, to be apportioned among the several states 
according to their respective numbers. 

The federal constitution, article 1 § 2 clause 3, 
and amendment 14 § 2, provides that representatives 
shall be apportioned among the states according to 
their respective numbers determined as therein pro¬ 
vided, and that the enumeration shall be made every 
ten years. The duty of apportioning representa¬ 
tives among the several states is imposed on con¬ 
gress, 48 and resides exclusively within its deter- 


35. Aria —Stockton v. McFarland. 
106 P 2d 328. 66 Aria. 138. 

Md—Shub v. Simpson. 76 A.2d 332. 

196 Md 177. 

Minn —Danielson v. Fitzsimmons, 44 
N W 2d 484. 232 Minn 149 
Neb—State ex rel. O’Sullivan v 
Swanson. 267 N.W. 266. 127 Neb. 
806. 

NY—In re O'Connor. 17 NTS 2d 
758. 173 Misc. 419 

ND—State ex rel. Sundfor v. Thor- 
son. 6 N.W.2d 89. 72 N.D. 246. 143 
ALR 599. 

Or—Ekwall ▼ Stadelman. SO P.2d 
1037. 146 Or. 439 

Wyo—State ex rel. Johnson v. Crane. 

197 P 2d 864, 65 Wyo. 189 

Inhabitant 

A person may live in a hotel and. 
within the meaning of the constitu¬ 
tional provision requiring a member 
of congress to be an inhabitant of 
that state In which he shall be chos¬ 
en. be an Inhabitant of the place 
where the hotel is located, even 
though he has a summer home else¬ 
where in which he or his family 
spend a large portion of the year.— 
Graham's Petition, 2 Pa.Dist. & Co. 
205, 26 Dauph.Co. 370. 

36. ND—State ex rel Sundfor v. 
Thorson. 6 N.W 2d 89. 72 N D. 246. 
143 A.L R. 599. 

37. Md—Shub v. Simpson. 76 A.2d 
332. 196 Md. 177. 

N.Y —In re O’Connor, 17 N.Y.S.2d 
758. 173 Misc. 419 

Okl.—Riley v. Cordell. 194 P.2d 857, 
200 Okl. 390. 

Or.—Ekwall v. Stadelman. 80 P.2d 
. 1037, 146 Or. 439. 

Wyo.—State ex rel. Johnson v. Crane, 
197 P.2d 864, 65 Wyo. 189. 

38. Aria.—Stockton ▼. McFarland, 
106 P.2d 828. 56 Aria. 188. 

Del.—Buckingham v. State ex rel. 
Kllloran, 85 A.2d 908, 8 Terry 405. 


Minn.—Danielson v. Fitzsimmons, 44 
N W 2d 484. 232 Minn. 149. 

N.Y—In re O'Connor, 17 N.Y.S 2d 
758. 173 Misc 419. 

N.D—State ex rel Sundfor v. Thor¬ 
son. 6 N.W.2d 89. 72 N.D. 246, 143 
ALR 599. 

Okl—Riley v Cordell. 194 P.2d 857, 
200 Okl. 390. 

Or—Ekwall v Stadelman, 30 P.2d 
1037. 146 Or. 439. 

Wyo —State ex rel Johnson v. Crane, 
197 P.2d 864. 65 Wyo. 189. 

65 C J. p 1260 note 42. 

Requirements for plaoe on ballot 
Fact that candidates for federal 
offices must comply with state elec¬ 
tion laws before their names can be 
placed on the ballot does not author¬ 
ize the state to include in such laws 
or other laws any requirements add¬ 
ing qualifications to those prescribed 
by federal Constitution for such of¬ 
fices—Shub v. Simpson. 76 A.2d 332, 
196 Md. 177. 

39 . Ariz.—Stockton ▼. McFarland. 

106 P 2d 328. 56 Ariz. 138. 

N.D—State ex rel Sundfor v. Thor¬ 
son. 6 N.W.2d 89, 72 N.D. 246, 143 
ALR. 599. 

4a Md—Shub v. Simpson, 76 A.2d 
332. 196 Md 177. 

Power of state to control method of 
nomination of candidates for con¬ 
gress see infra § 14. 

41. Md —Shub v Simpson, supra. 
N.Y—In re O'Connor. 17 N.Y.S.2d 
758. 173 Misc. 419 

Or—Ekwall v. Stadelman, 30 P 2d 
j 1037. 146 Or 439. 

Wyo.—State ex rel. Johnson v. Crane, 
197 P 2d 864. 65 Wyo. 189. 

48 . Minn —Danielson v. Fitzsim¬ 
mons. 44 N W.2d 484, 232 Minn. 149 
—State ex rel Eaton v. Schmahl, 
167 N.W. 481. 140 Minn. 219. 

N.Y.—In re O'Connor, 17 N.Y.S.2d 
758, 173 Misc. 419. 
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43. Md—Shub v. Simpson, 76 A.2d 
332. 196 Md. 177. 

Oath 

A statute requiring candidates for 
public offices in state to file with 
their nomination certificates affida¬ 
vits that they are not subversive 
persons may not be properly con¬ 
strued as covering candidates for 
congress, as such construction would 
bring it in conflict with federal Con¬ 
stitution.—Shub v. Simpson, supra. 

44. N.Y.—In re O’Connor, 17 N.Y.S. 
2d 758, 173 Misc. 419. 

45. N D —State ex rel. Sundfor ▼. 
Thorson. 6 N.W.2d 89. 72 ND. 246. 
143 A.L.R 599. 

Statute held mot regulatory 

A statute prohibiting & defeated 
primary candidate from being a can¬ 
didate for the same office at the ensu¬ 
ing general election was held not 
regulatory, but to add & qualification 
for holding the office of representa¬ 
tive in congress in addition to those 
fixed by the federal Constitution, and 
hence it could not stand—State ex 
rel. Sundfor v. Thorson, supra. 

4a Ariz —Stockton v. McFarland, 
106 P.2d 328, 56 Ariz 138. 

Okl—Riley v. Cordell, 184 P.2d 657, 
200 Okl. 390. 

Or—Ekwall v. Stadelman. 30 P.2d 
1037, 146 Or. 489 

Wis —State ex rel Wettengel v. Zim¬ 
merman, 24 N.W.2d 504, 248 Wis. 
237. 

Wyo—State ex rel. Johnson v. Crane, 
187 P 2d 864, 65 Wyo. 188. 

65 C.J. p 1260 note 42 [a]. 

47. Md.—Shub v. Simpson, 76 A.2d 
332, 186 Md. 177. 

4a U.S.—Colegrove v. Green, Ill., 66 
S.Ct. 1188. 828 U.S. 548. 90 LEd. 
1482, rehearing denied 67 S.Ct. 118, 
328 U.S. 825. 81 L Ed. 701, reargu¬ 
ment denied 67 S.Ct. 188, 228 U.S. 
828, 81 L.Bd. 703. 
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urination. 49 The courts are without power to re¬ 
duce the number of representatives fixed by act of 
congress, or to decide, if the number of representa¬ 
tives from a state should be reduced, what disposi¬ 
tion should be made of the vacancies thus caused, 
or to what states they should be allotted in order 
to maintain the total ordained by congress. 50 

Congress formerly made the apportionment by a 
statute passed after each census specifymg the 
number of representatives to which each state should 
be entitled; but no apportionment was made follow¬ 
ing the census of 1920, and under the federal stat¬ 
ute, 2 U.S.C.A. § 2 a, originally enacted in 1929 
and as amended thereafter, the president is re¬ 
quired, after each census, to submit to congress a 
statement showing the number of representatives to 
which each state would be entitled under an appor¬ 
tionment of the then existing number of representa¬ 
tives by the method known as the method of equal 
proportions, no state to receive less than one mem¬ 
ber, and each state is entitled thereafter, until the 
taking effect of a reapportionment under that sec¬ 
tion or a subsequent statute, to the number of repre¬ 
sentatives shown in the statement; and the clerk 
of the house of representatives is required to certify 
to the executive of each state the number of repre¬ 
sentatives to which such state is entitled. 51 On the 
making of such certificate, a state becomes entitled 
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to the number specified instead of those previously 
apportioned to such state. 62 

§ 13. -Division of State into Districts 

The dlvieion into congressional districts of states 
having more than one representative is not required by 
the federal Constitution, although the legislature of the 
state may make such a division; and, while all of the 
territory of the state must be included among the sev¬ 
eral districts, in the absence of some restriction or limi¬ 
tation thereon imposed by congress or the state consti¬ 
tution, the validity of state statutes dividing the state 
into congressional districts is not dependent on the dis¬ 
tricts being composed of compact, contiguous territory, 
having as nearly equal population as practicable. 

The federal Constitution, article 1, makes no pro¬ 
vision for the election of representatives by districts, 
or for the division of the state into congressional 
districts. A state legislature, however, may pro¬ 
vide for the division of the state into districts with¬ 
out any such provision by congress, 53 and it has 
been held that the power to divide a state into dis¬ 
tricts may be exercised more than once with respect 
to the same apportionment. 64 

In the division of a state into congressional dis¬ 
tricts all of the territory within the boundaries of 
the state must be included within the description of 
the several districts so as not to deprive a part of 
the population of the state of the right to vote for 
a representative in congress, or the division will be 
invalid, 55 and the boundaries of the various districts 


49. TJS —Colegrove v. Green, supra 
—Saunders v. Wilkins. C.CAVa. t 
152 F 2d 235, certiorari denied 66 
SCt 1362, 328 US. 870, 90 LEd. 
1640, rehearing denied 67 S.Ct. 119, 
329 U.S. 825. 91 LEd. 701. 

5a US.—Saunders v. Wilkins, su¬ 
pra. 

Fourteenth amendment 

(1) The right intended to be pro¬ 
tected by provision in Fourteenth 
Amendment that when a state shall 
abridge the right of its male inhabi¬ 
tants over twenty-one years of age 
to vote, the number of representa¬ 
tives to congress apportioned to that 
state shall be reduced in proportion 
to the number of citizens thus affect¬ 
ed, refers to the right to vote as es¬ 
tablished by the laws and constitu¬ 
tion of the state.—Daly v. Madison 
County. 38 NE 2d 160, 378 Ill. 367. 

(2) The primary purpose of provi¬ 
sion of Fourteenth Amendment that 
when a state shall abridge right of 
Its male Inhabitants over twenty-one 
years of age to vote, the number of 
representatives to congress appor¬ 
tioned to that state shall be reduced 
m proportion to number of citizens 
thus affected, was to prevent an 
abridgement of the right of suffrage 
of a class of citizens who had been 


recently freed from involuntary serv¬ 
itude and given the right of suffrage. 
—Daly v. Madison County, supra 

51. History of reapporttonmeat con¬ 
sidered 

U S —Wood v. Broom, Miss , 58 S.Ct 
1. 287 U.S. 1, 77 LEd 131. 

Apportionment methods 

(1) Under “equal proportions” 
method of apportioning representa¬ 
tives among states, the priority list 
of states among which representa¬ 
tives in excess of one per state are to 
be allocated is obtained by dividing 
the population of each state by the 
geometric mean of successive num¬ 
bers of representatives, that is, by 
the square root of their product.— 
Shaw v. Adkins, 153 S.W.2d 416, 202 
Ark. 856. 

(2) Under "major fractions” meth¬ 
od of apportioning representatives, 
priority list of states to whom rep¬ 
resentatives in excess of one per 
state are to be allocated is obtained 
by dividing the population of each 
state successively by the arithmetic 
mean between succeeding representa¬ 
tives.—Shaw v. Adkins, supra. 

52. N.Y.—Koenig v. Flynn, 179 N.E. 
705, 258 N.Y. 292, affirmed 52 S.Ct. 
403, 285 U.S. 376, 76 L.Ed. 805. 
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53. Ill —Daly v. Madison County, 38 
N E 2d 160. 378 111 357. 

66 C J. p 1260 note 57. 

Application of statute 
A statute changing the boundaries 
of a congressional district was con¬ 
strued to apply to the next general 
election and succeeding elections, not 
to special elections held to fill va¬ 
cancies arising in terms that uere 
occupied when the statute was pass¬ 
ed —Sloan v. Donoghue, 127 P 2d 922, 
20 Cal.2d 607. 

Polio# power or emergency 

The power of a state legislature to 
divide the state into congressional 
districts does not depend on the ex¬ 
ercise of the police power, or the ex¬ 
istence of an emergency, or any oth¬ 
er extraneous fact—Daly v Madi¬ 
son County, 38 N E 2d 160. 378 Ill 
357. 

54. NY.—People ex rel Fitzgerald 
v. Voorhis, 119 N E 106, 222 N Y 
494. 

65 C.J. p 1261 note 61 

55. Ill —People ex rel. Barrett v. 
Anderson, 76 N.E.2d 773, 398 Ill. 
480. 

The phrase (< Village of Stickney*' 
used by the legislature in the Reap- 
portlonment Act was construed to 
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must be described with reasonable certainty. 6 ® Once 
a state has been divided into congressional districts, 
they must remain as created until changed by the 
legislature of the state. 57 When by a reapportion¬ 
ment additional representatives are allotted to a 
state they are properly elected at large, 58 and where 
the number is decreased, until the state is redis- 
tncted, all must be so elected. 59 

The federal Constitution does not require equality 
of population between congressional districts in a 
state, 60 and, although congress formerly provided 
for the election of representatives by districts com¬ 
posed of contiguous and compact territory and con¬ 
taining as nearly as practicable an equal number 
of inhabitants, such statutes are no longer in force 
and the present statutes make no such requirement 61 
It seems, however, that there must be compliance 
with the requirements of state constitutions in these 
respects, 62 as well as constitutional provisions ap¬ 
plying to the enactment of any other law. 63 

In the absence of some restriction or limitation 
thereon by congress or in the state constitution, the 
manner of dividing a state into congressional dis- 
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tricts, or the reapportionment of the congressional 
districts in a state is vested in the discretion of the 
legislature of the state, which is supreme in the 
matter; 64 and state statutes dividing a state into 
congressional districts will not be held invalid on 
the ground that the districts are not composed of 
compact, contiguous territory, having equal popula¬ 
tion as nearly as practicable, 66 or, at least, dispara¬ 
ges and inequalities between districts in a state may 
not be corrected by judicial action in the federal 
courts. 66 In fixing the boundaries of congressional 
districts, a state legislature, in the exercise of its 
judgment, may take into consideration present con¬ 
ditions and probable changes likely to occur before 
another census, 67 and a valid state statute dividing 
the state into congressional districts will not be ren¬ 
dered invalid by changes in population which may 
thereafter occur. 68 

Veto power of governor. While the power to 
prescribe the manner of electing representatives is 
given to the “legislature,” the division of the state 
into congressional districts is an exercise of the law¬ 
making function, and where, under the state con- 


read the "Township of Stickney" Jn 
order to comply with legislative in¬ 
tent. where to do otherwise would 
amount to the* exclusion of some 
three square miles of territory, and 
thus invalidate the act on which the 
legislature had spent several months 
of time, having before it a map which 
included such territory' m question 
within the fifth congressional dis¬ 
trict—People ex rel. Barrett v. An¬ 
derson. supra. 

56. Ill —People ex rel. Barrett v. 
Anderson, supra. 

Description, held sufficient 
Ill—People ex rel Barrett v. Ander¬ 
son, supra. 

57. Wash—State ex rel. Shorett v 
Reeves, 169 P.2d 704, 25 Wash 2d 
114. 

Xxpansion or contraction of state 
subdivisions 

(1) Congressional districts cannot 
bo changed by reason of the expan¬ 
sion or contraction of the boundaries 
of the counties, cities, or precincts 
included within each district —State 
ox rel Shorett v Reeves, supra. 

(2) The annexation of territory by 
city of Seattle after statute estab¬ 
lishing congressional districts did not 
expand the llrst congressional dis¬ 
trict comprising the city of Seattle 
’and Kitsap county, but such territory 
remained in the congressional district 
in which the statute placed such ter¬ 
ritory —State ex rel. Shorett v. 
Reeves, supra. 

formation of nsw ootuLty 

The formation of a new county will 


not change the boundaries of the 
congressional districts—State ex rel. 
Shorett v Reeves, supra 

58. US —Smiley v Holm. Minn , 52 
SCt 397, 285 US 365. 76 L Ed 
795—Koenig v Flynn, N Y , 52 S Ct. 
403, 285 U S 375, 76 L Ed 805 

59. U S —Smiley v. Holm. Minn . 52 
SCt 397. 285 US 355, 76 LEd 795. 

65 C J. p 1261 note 63 

60. Ill —Daly v Madison County, 38 
N.E 2d 160. 378 Ill 357. 

61. U S —Colegrove v. Green, Ill, 66 
SCt. 1198. 328 US 549, 90 LEd 
1432. rehearing denied 67 S Ct 118. 
329 US 825. 91 L Ed 701, reargu¬ 
ment denied 67 SCt 199, 329 US. 
828. 91 L Ed. 703 

Kv—Watts v. O'Connell, 247 S.W.2d 
531. 

65 C J. p 1260 note 56. 

62. Va—Brown v. Saunders, 166 S. 
E 105, 159 Va 28 

65 C J p 1261 note 59. 

63. Va—Brown v. Saunders, supra. 

64 . Ky.—Richardson v. McChesney, 
108 S.W. 322, 128 Ky. 363, 32 Ky 
Li. 1237, 129 Am SR 299. 

Courts are not oonosmad with the 

question of reapportionment of con¬ 
gressional districts, unless the man¬ 
ner of division violates some provi¬ 
sion of the state constitution or an 
act of congress—Watts v. O'Connell, 
Ky.. 247 S W.2d 531. 

65. U S.—Colegrove v. Green, D C. 
Ill., 64 F Supp 632, affirmed, C.C.A., 
66 SCt. 1198, 328 US. 549, 90 LEd. 
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1432, rehearing denied 67 SCt. 118, 
329 U.S 825, 91 LEd. 701, reargu¬ 
ment denied 67 S.Ct. 199, 329 U.S 
828, 91 L Ed 703. 

Ill—People ex rel. Barrett v. Ander¬ 
son, 76 N E 2d 773, 398 Ill. 480— 
Daly v. Madison County, 38 N.E 2d 
160, 378 Ill 357 

Ky —Mahan v Bruce. 55 S W 2d 368, 
246 Ky. 469. 

65 C J. p 1261 note 58 
Pres aad equal elections 

Inequality of population between 
congressional districts does not vio¬ 
late provision of state constitution 
that "all elections must be free and 
equal."—Watts v O'Connell, Ky., 247 
S.W.2d 531. 

66. US —Colegrove v. Green, Ill, 
66 SCt 1198, 328 US. 549, 90 L.Ed 
1432, rehearing denied 67 S Ct 118, 
829 US 825. 91 L Ed 701, reargu¬ 
ment denied 67 S.Ct. 199, 329 U.S. 
828, 91 LEd 703 

A political issue 

A complaint that congressional 
districts of the state lacked compact¬ 
ness of territory and approximate 
equality of population, was dismiss¬ 
ed for want of equity in that the is¬ 
sue was of a peculiarly political na¬ 
ture and therefore was not meet for 
determination.—Colegrove v. Green, 
supra. 

67. Ill.—People ex rel. Barrett v. 
Anderson, 76 NE 2d 773, 398 I1L 
480. 

68. Ill—Daly v. Madison County, 88 
N.E.2d 160, 378 Ill. 357. 



§§ 13-14 UNITED STATES 

stitution, the action of the legislature in perform¬ 
ance of lawmaking functions is subject to the gov¬ 
ernor’s veto power, an enactment redistricting the 
state is subject thereto, 69 and does not become ef¬ 
fective if not submitted to the governor, 70 or if 
vetoed by him, and not repassed over his veto. 7 ' 1 

Submission to referendum . Where the referen¬ 
dum is treated as part of the legislative power of 
a state, congress may, without violating the Con¬ 
stitution, recognize it as part of the state power in 
creating congressional districts, 72 and where it has 
done so a redistricting act submitted to referendum 
and not approved by the voters does not become ef¬ 
fective. 72 

§ 14. -Primary Elections and Corrupt 

Practices 

Under the federal Constitution, the states, In the 
absence of federal statutes thereon, may regulate and 
control the agencies for the nomination of members of 
congress and may enact primary laws therefor; but 
congress may make or alter such regulations. 

Pursuant to the authority given by article 1 § 2 
of the federal Constitution, and subject to the legis¬ 
lative power of congress under § 4 of article 1, and 
other pertinent provisions of the Constitution, the 
states are given a wide discretion in the formula- 
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tion of a system for the choice by the people of 
members in congress. 74 A state may regulate the 
nomination of candidates for congress. 76 It has 
control over the method of nomination, 76 and can¬ 
didates for congress must comply with state election 
laws, before their names can be placed on the 
ballot. 77 

A state may enact primary laws governing party 
nominations. 78 In the absence of a federal statute 
thereon, the control of primary elections and nomi¬ 
nations is exclusively within the power of the 
state, 79 and the rights and privileges of candidates 
for congress m a primary conducted under a state 
law are governed thereby. 80 In the absence of a 
federal statute providing otherwise, state statutes 
providing for the nomination of members of the 
senate by a primary election in which the votes are 
taken and ascertained on a county unit basis are 
valid. 81 

The authority of congress given by article 1 § 4 
of the federal Constitution to make or alter regula¬ 
tions prescribed by state legislatures concerning the 
time, place, and manner of holding elections for 
congressmen includes the authority to regulate 
primary elections when they are a step in the exer¬ 
cise by the people of their choice of members in 


69. TJ S.—Smiley v. Holm. Minn . 52 
SCt. 397. 285 US. 355. 76 LEd. 
795. 

65 C.J. p 1261 note 66. 

7a U.S—Koenig: v. Flynn, N.T., 52 
SCt 403, 285 U.S. 375, 76 LEd. 
805 

65 C J p 1261 note 67. 

71. U.S—Smiley v. Holm, Minn., 52 
SCt 397, 285 US. 355, 76 LEd. 
796—Carroll v. Becker, Mo., 62 S.CL 
402, 285 U.S 380, 76 L.Ed 807. 

79L U.S.—State of Ohio ex rel. Davis 
v. Hildebrant, Ohio, 36 S.Ct 708, 
241 US. 565, 60 LEd. 1172. 

65 C.J. p 1261 note 70. 

73. Ohio—State v. Hildebrant 114 
N.E 55, 94 Ohio St 154, affirmed 36 
S.Ct 708, 241 U.S. 565, 60 LEd 
1172. 

74. U.S.—U. S v. Classic, La., 61 S. 
et 1031, 313 U.S. 299, 85 L.Ed. 
1363, rehearing: denied 62 S.Ct 51, 
314 U.S. 707, 86 L.Ed. 565. 

Ooatrolllmg statute 

(1) The section of greneral elec¬ 
tion laws, providing: for nominations 
of candidates for office at convention 
or primary meeting:, as amended by 
addition of provision for filling: of va¬ 
cancies in congressional representa¬ 
tion from state at such convention 
or meeting' after enactment of sec¬ 
tion of direct primary law providing 


for nomination of candidates under 
such law only, must control as latest 
of two statutes—Bottomly v. Ford, 
157 P.2d 108, 117 Mont 160. 

(2) Political parties' nominees at 
special election to fill vacancy in of¬ 
fice of congressional representative 
must be chosen pursuant to section 
of general election laws providing for 
filling of such vacancies at conven¬ 
tion, or primary meetings, or section 
thereof with respect to independent 
candidates, not by special primary 
nominating election under direct pri¬ 
mary law.—Bottomly v. Ford, supra. 
Party ticket 

Political organization, qualifying 
for state ticket, is entitled to have 
office of United States senator in¬ 
cluded thereon—State ex reL Ekern 
v. Dammann, 264 N.W. 769, 215 Wis. 
394. 

75. Wash.—State v. Howell, 175 P. 
569, 104 Wash. 99. 

78. Minn.—In re Youngdale, 44 N. 
W.2d 459, 232 Minn. 134. 

[77. Md.—Shub v. Simpson, 76 A.2d 
332, 196 Md. 177. 

7a U.8.—U. S. v. Classic, La., 61 S. 
Ct 1031, 313 U.S. 299, 85 LEd. 
1368, rehearing denied 62 S.Ct. 
51. 314 U.S. 707, 86 L.Ed. 565. 

Okl.—Dancy v. Peebly, 270 P. 311, 
182 Okl. 84. 


Nomination by popular vote 

Statutes providing for the nomina¬ 
tion by popular vote of candidates 
for United States senator are not in 
contravention of the federal Constitu¬ 
tion-State v. Blaisdell, 118 NW. 
141, 18 N.D. 55. 138 Am.S R 741. 24 
L R A.,N S , 465. 

79. Neb.—State ex rel. O'Sullivan v. 
Swanson. 257 N.W. 255. 127 Neb. 
806. 

Xfc la not for the courts, in the ab¬ 
sence of federal legislation dealing 
with nominating primaries, to at¬ 
tempt to supply such legislation by 
stretching old statutes to new uses, 
to which they are not adapted and 
for which they were not intended — 
U. S. v Gradwell. R.I. & WVa.. 37 
S Ct. 407, 243 U.S. 476, 61 L Ed 857. 
8a U.S.—U. S. v. Gradwell, supra. 
Nomination by petition 
Under a state statute so providing, 
an unsuccessful candidate at a pri¬ 
mary election for nomination for a 
state office may not be nominated by 
petition as a candidate for the office 
of United States senator at the fol¬ 
lowing general election.—State ex 
rel. O’Sullivan v. Swanson, 257 N.W. 
255, 127 Neb. 806. 

8L U.S.—South v. Peters. D.C.Ga., 
89 F.Supp. 672, affirmed 70 S.Ct. 
641. 339 U.S. 276, 94 L.Ed. 834, re¬ 
hearing denied 70 S.CL 980. 339 U. 
a 959. 94 LEd. 1869. 
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congress. 88 Where the primary election is an in¬ 
tegral part of the procedure of the choice of mem¬ 
bers in congress, or where in fact the primary ef¬ 
fectively controls the choice, the right of the elector 
to have his ballot counted at the primary is included 
in the right protected by the constitutional provision 
requiring congressmen to be chosen by the people 
of the several states, and that right is protected 
whether the voter exercises his right in a party 
primary which invariably, sometimes, or never de¬ 
termines the ultimate choice of the member. 83 The 
rules governing the qualifications of members of 
congress govern candidates at primary elections. 84 

By enacting a Corrupt Practices Act, recognizing 
primary elections and limiting the expenditures of 
candidates for senator in connection with them, 
congress did not adopt all state primary laws; 85 and 
a temporary measure enacted by congress for the 
conduct of the nomination and election of senators 
until other provisions shall be made by state legisla¬ 
tion is superseded in any state where such legisla¬ 
tion has been enacted. 86 Federal statutes prohibit¬ 
ing corrupt practices in connection with elections 
for members in congress are paramount and super¬ 
sede any conflicting state statutes. 87 

The oath . Under federal statutes authorizing 
notaries public to administer oaths in cases in which 
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justices of the peace may do so, and to take affidavits 
with the same effect as commissioners of the circuit 
court, the oath to the statements of receipts and 
contributions required by statute from candidates 
for congress may be administered by a notary 
public. 88 

§ 15, -Filling Vacancies 

Under the authority of the federal Constitution and 
statutes, the governor of a state may Issue writs of 
election to till vacancies in the senate or house of repre¬ 
sentatives and make temporary appointments to the 
senate, and the time for holding elections for a repre¬ 
sentative to till a vacancy may be prescribed by the laws 
of the several states. 

The federal Constitution, article 1 § 2, clause 4, 
provides that when vacancies happen in the repre¬ 
sentation from any state the executive authority 
thereof shall issue writs of election to fill the 
vacancy. 89 The power carries with it the power 
to fix the time and place of holding such elections, 
where they have not been fixed by law. 90 The time 
of such an election is a matter of executive discre¬ 
tion with which the courts will not interfere. 91 
With respect to senators, the Constitution, Amend¬ 
ment 17, provides that when vacancies happen the 
executive authority of the state shall issue writs 
of election, but that the legislature may empower 
the executive to make temporary appointments. 98 


88. U.S.—U. S. ▼. Classic. La.. 61 
set. 1031. 313 US. 299. 85 L Ed. 
1368. rehearing denied 62 S.Ct. 51. 
314 U.S. 707. 86 L Ed. 665. 

Manner of holding 

A primary election is an “election** 
within the constitutional provision 
authorizing congress to make or alter 
regulations prescribed by state legis- 
turea concerning the time, place, and 
manner of holding elections for sen¬ 
ators and representatives and is sub¬ 
ject to congressional regulation with 
respect to the manner of holding it.— 
U. S. v. Classic, supra. 

Wis.—State ex rel. Wettengel v. Zim¬ 
merman. 24 N.W.2d 504. 249 Wis. 
237. 

Ghoioe of 

The constitutional provision, arti¬ 
cle 1 | 8. clause 18, authorizing con¬ 
gress to make all laws necessary and 
proper for carrying into execution the 
Powers granted, leaves to congress 
the choice of means by which its con¬ 
stitutional powers are to be carried 
Into execution, and under that provi¬ 
sion congress has power by appro¬ 
priate legislation to safeguard the 
right of choice by the people of rep¬ 
resentatives in congress secured by 
the Constitution.—U. S. v. Classic, 
XdL, 61 B.CL 1031. 813 U.S. 299. 85 
UBd. 1268. rehearing denied 62 &Ct. 
•1. 814 TJ.a 707. 86 L.BKL 665. 

91 C.J.S.—8 


83. U.S—U. S. v. Classic, supra. 

86. Ariz —Stockton v. McFarland. 
106 P 2d 328. 66 Ariz 138. 

Wis.—State ex rel Wettengel v. Zim¬ 
merman, 24 NW.2d 504, 249 Wis. 
237. 

85. US—U. S v. Grad well. HI. A 
W.Va., 37 S.Ct 407. 243 US. 476. 61 
L.Ed. 857. 

86 U.S.—-U. S. v. Gradwell, supra. 

87. U.S.—In re Cohen. C.C.A.N Y„ 
62 F.2d 249. 

88. U.S.—U. S. v. Cameron. D.C. 
Ariz., 282 F. 684. 

Statutes requiring candidates for 
congress to file a statement of their 
expenditures, not invalid as pre¬ 
scribing an additional qualification 
for office see Elections fi 329. 
Validity of statutes limiting the 
amount which any candidate for 
congress may give or contribute 
in procuring his nomination or 
election see Elections 9 329. 

89. Humber of wr i t s 

The federal constitutional provi¬ 
sion that state executive authority 
shall Issue writs of election to fill 
vacancies in congressional represen¬ 
tation from state does not contem¬ 
plate two writs, one for special pri¬ 
mary election and the other for spe¬ 
cial election, to fill single vacancy.— 
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Bottomly v. Ford. 157 P.2d 108. 117 
Mont. 160. 

90. U.S—Hoge's Case. CL & BLCaa. 
ContEL 135. 

20 C J. p 101 note 90. 

Proclamation of governor to fill va¬ 
cancy held proper 

C&L—Sloan v. Donoghue. 127 P.2d 
922. 20 Cal.2d 607. 

91. N.Y.—People v. Voorhls, 119 N. 
E. 106, 222 N. Y. 494. 

92. Fla.—State v. Crawford, 10 Sow 
118, 28 Fla. 441. 14 L.RJL 253. 

65 C.J. p 1262 note 92. 

Temporary appointment held author¬ 
ized 

Fla.—Advisory Opinion to Governor, 
27 So.2d 409. 157 Fla. 885. 

Policy 

The clear policy of the federal Con¬ 
stitution is that vacancies in the of¬ 
fice of United States senator shall be 
filled by election subject only to tem¬ 
porary executive appointment.— 
Brown v. Georgette, Nev„ 276 PM 
376. 

Mature of wzftt 

Writ of election which governor of 
state Is authorized to issue to fill va¬ 
cancy in the senate of the United 
States is a written order from gov* 
ornor directed to proper authority 
co mm a n d in g it to hold a state-wide 
election on day certain as provided 
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f§ 15-16 UNITED STATES 

Pursuant to the authority granted under article 1 
§ 4 of the federal Constitution providing that the 
times, places, and manner of holding elections for 
senators and representatives shall be prescribed in 
each state by the legislature thereof, but the con¬ 
gress may at any time by law make or alter such 
regulations, congress has authority to provide, and 
has provided, 2 U.S.C.A. § 8, that the time for 
holding elections in any state for a representative to 
fill a vacancy may be prescribed by the laws of the 
several states. 9 * A compliance with this statute 
which practically answers its purposes is sufficient. 94 
The primary purpose of statutes providing for spe¬ 
cial elections to fill vacancies in congress has been 
held to be to provide elections to fill such vacancies, 
since it is not in keeping with the spirit of our in¬ 
stitutions that members of the legislative depart¬ 
ment be named by the executive. 95 

A state statute empowering the general assembly 
to call an election in case of failure to elect applies 
whether the election is ordered before or after the 
beginning of the term; 96 but where a representative 


after taking his seat is dedared by the house of 
representatives not elected and the seat is declared 
vacant, the constitutional provision requiring the 
executive to issue writs of election applies. 97 Pro¬ 
visions of the United States Constitution with re¬ 
spect to filling vacancies are, of course, para¬ 
mount. 96 

§ 16. -Determination as to Election and 

Qualification 

Eaeh house of congress is the sole Judge of the 
elections, returns, and qualifications of Its own members, 
exclusive of every other tribunal, including the courts. 

Under article 1 § 5 of the federal Constitution 
each house of congress is the sole judge of the 
elections, returns, and qualifications of its mem¬ 
bers, 99 exclusive of every other tribunal, 1 including 
the courts. 2 Thus, the question whether the election 
of a United States senator conforms to the regula¬ 
tions of congress or is void, belongs exclusively to 
the United States senate, and such question cannot 
be decided by a state court, 3 or by a state officer; 4 


by law for purpose of electing a 
United States senator for unexpired 
term.—Advisory Opinion to Gov¬ 
ernor, 27 So.2d 409. 157 Fla. 885. 

08. Cal.—Sloan v. Donoghue, 127 P. 

2d 922. 20 Cal.2d 607. 

District from which election to fill 
vacancy should be held, where 
state is redistricted after a con¬ 
gressional election, and a vacancy 
then occurs see Flections 5 54. 
Vest general election. 

The phrase “next general election" 
as used m a statute providing that 
a vacancy in the office of United 
States senator caused by death, res¬ 
ignation. or otherwise, may be filled 
by the governor’s appointment until 
the next general election, means the 
next ensuing biennial election — 
Brown v. Georgette, Nev.. 275 P.2d 
376. 

94. R.I.—In re Representative Flec¬ 
tion. 21 A. 963. 17 R.I. 820. 823. 

65 C.J. p 1262 note 89. 

Special election held authorised 
A state statute, providing that 
special elections are such as are held 
to supply vacancies in any office and 
are held at times designated by prop¬ 
er officer or authority, authorizes 
special election to fill vacancy in 
office of congressional representative 
and fixing of time therefor by gov¬ 
ernor pursuant to provision of feder¬ 
al Constitution that state executive 
authority shall issue writs of elec¬ 
tion to fill vacancies in representa¬ 
tion from state.—Bottomly v. Ford. 
157 PAd 108,' 117 Mont. 160. 

99. Ala.—State on Inf. of Murphy v. 

Johnson* 8 So. 2d 890. 348 Ala. 114. 


Publie policy 

It is the public policy of state that 
office of United States senator shall 
be filled by the people under election 
laws, and that it may be filled by 
appointment only when an unexpect¬ 
ed vacancy occurs—Riley v. Cordell. 
194 P.2d 857. 200 Okl. 390. 

BO. RI.—In re Opinion of the Judg¬ 
es. 9 A 224, 15 R.L 624. 

97. R.I—In re Opinion of the Judg¬ 
es. 9 A 222. 15 R I. 621. 

98. Pa.—Knox’s Case. 29 Pa Co 471. 
65 C.J. p 1262 note 93. 

99. US.—Keogh v. Homer, D C Ill., 
8 F.Supp 933 

D.C.—Sevilla v. Elizalde. 112 F 2d 
29, 72 App.D C. 108 

Ky —Burchell v State Board of Elec¬ 
tion Com'rs. 68 S.W.2d 427, 262 Ky. 
823. 

Md.—Shub v. Simpson, 76 A2d 332, 
196 Md. 177. 

Mich—McLeod v. Kelly, 7 N.W.2d 
240. 304 Mich 120. 

Minn.—Danielson v. Fitzsimmons, 44 
N W.2d 484, 232 Minn. 149—In re 
Youngdale, 44 N.W.2d 459, 232 

Minn. 134—In re Williams* Con¬ 
test, 270 N.W. 586. 198 Minn. 516. 
Ohio.—Smith v Polk, 19 N.E 2d 281, 
135 Ohio St 70. 

Or.—Ekwall v. Stadelman, 30 P.2d 
1037, 146 Or. 439. 

R.I.—In re Opinion to the Governor, 
103 A 513, 41 R.I. 209. 

Wis.—State ex rel. Wettengel v. Zim¬ 
merman, 24 N.W.2d 504, 249 Wis. 
237. 

1. Wis.—State ex ret Wettengel v. 

Zimmerman, supra. 

65 C.J. p 1262 note 95. 
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State board of oamvassers may not 
settle issue as to who was elected 
as a member of house of representa¬ 
tives in congress.—McLeod v. Kelly. 
7 N.W 2d 240. 304 Mich. 120. 

State legislature 

Disqualification of subversive per¬ 
sons, seeking to overthrow federal 
government by force or violence, to 
be members of congress, must be de¬ 
termined by congress itself, not by 
state legislature—Shub v. Simpson, 
76 A 2d 332. 196 Md. 177. 

2- U.S—Keogh v. Horner, D.C.I11. 
8 F.Supp. 933. 

D.C.—Sevilla v. Elizalde. 112 F2d 
29. 72 App.D C 108. 

Ky —Burchell v. State Board of Elec¬ 
tion Com’rs, 68 S.W 2d 427, 252 Ky 
823. 

Md.—Shub v Simpson, 76 A2d 332, 
196 Md. 177. 

Mich—McLeod v. Kelly, 7 N.W.2d 
240, 304 Mich 120. 

Minn—In re Youngdale, 44 N.W.2d 
459, 232 Minn 134—In re Wil¬ 
liams’ Contest, 270 N.W. 586, 198 
Minn. 516. 

Ohio.—Smith v. Polk. 19 N.E 2d 281, 
135 Ohio St. 70. 

Wis.—State ex rel. Wettengel v. Zim¬ 
merman, 24 N.W.2d 504, 249 Wis. 
237. 

65 C.J. p 1262 note 95 [aj. 

8 . R.I.—In re Opinion to the Gov¬ 
ernor, 103 A 613. 41 R.I. 209. 

65 C. J. p 1263 note 96. 

4. Fla.—State v. Crawford, 10 8a 
118, 28 Fla. 441, 14 L.R.A 258. 

65 C.J. p 1263 note 97. 
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and similarly, the house of representatives has ex¬ 
clusive jurisdiction to determine the right of a per¬ 
son to a seat therein. 6 Also, the constitution has 
left to the house of representatives the determina¬ 
tion of whether or not the states have fulfilled their 
responsibility in the matter of securing fair repre¬ 
sentation between districts. 6 

Certificates of election are not conclusive on the 
house of representatives, 7 and where the governor, 
under the state laws, grants certificates of election, 
he must give such certificate to the person certified 
by the election return as having been elected as 
member of congress. 6 Each house of congress has 
final, exclusive authority to determine whether or 
not absentee voting for the members thereof is per¬ 
missible. 6 State statutes providing for a judicial 
investigation of elections have been held inapplicable 
to elections of candidates for congress, 10 or invalid 
when applying thereto by their terms. 11 It has 
been held, however, that before a certificate of 
election has been issued, and before any candidate 
has been accepted by congress, the state courts have 
junsdiction of a complaint that a certificate is 
about to be issued in violation of law; 12 and the 
fact that a state court requires the board of can¬ 
vassers to determine, in accordance with law, which 
one of the candidates at an election in the state for 
the office of representative in congress is entitled to 
the certificate of election, does not contravene the 
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constitutional power of the house to determine its 
member’s right to the office, the court merdy decid¬ 
ing whether the return made to such board of votes 
cast in any county should be included in their can¬ 
vass and statement 16 

It seems that under artide 4 § 4 of the federal 
Constitution, which guarantees to every state in the 
Union a republican form of government, that sen¬ 
ators and representatives from a state might be ex¬ 
cluded on the ground that the state does not have a 
republican form of government, as required by the 
constitution, and that their admission is condusive 
that the state’s form of government does not violate 
the constitution. 14 

Congress has power to institute investigations and 
to compel evidence with a view to the discharge of 
its duty to determine the validity of the dection of 
its members. 16 The senate has power to take ap¬ 
propriate steps to secure the information necessary 
in judging of the elections, returns, and qualifications 
of its members, 16 and may require the attendance 
of witnesses, 17 without the aid of a statute, 16 and 
may take their testimony itself, or through a com¬ 
mittee, or partly by one method and partly by the 
other. 16 It may investigate, or authorize a com¬ 
mittee to investigate, a primary election to select a 
candidate for the United States Senate, 26 and may 
investigate alleged corrupt practices at a primary 


a. Mich—McLeod v. Kelly. 7 N.W 
2d 240. S04 Mich. 120 
Minn—Danielson v. Fitzsimmons. 44 
N.W.2d 484, 282 Minn 149—In re 
Youngdale. 44 NW.2d 459. 232 

Minn. 134. 

Ohio—Smith v. Polk. 19 NE.2d 281. 
135 Ohio St. 70. 

Or—Ekwall v. Stadelm&n. 30 P 2d 
1037, 146 Or. 439. 

RI—In re Opinion to the Governor, 
103 A. 513, 41 R.I 209. 

65 C.J. p 1263 note 98. 

Delegate from territory 
DC—Sevilla v. Ellzalde. 112 F 2d 
29. 72 App.D C. 108. 

State oonrt does not have jurisdic¬ 
tion of suit to compel election com¬ 
missioners to issue plaintiff certifi¬ 
cate of election as representative to 
congress, where, if relief were grant¬ 
ed, it would affect title of representa¬ 
tives already declared elected—Bur- 
chell v. State Board of Election 
Com'rs, 68 8.W 2d 427. 252 Ky. 823. 

Omisslom of writ of eleetftou. 

Whether the election of a repre¬ 
sentative to fill a vacancy is to be 
recognised as valid or Invalid because 
no writ of election to fill the vacancy 
was issued by the governor in com¬ 
pliance with Const.U.S. art. 1. | 2, 


subd 4, is a matter for congress and 
not the court to determine.—In re 
Wilkins. 143 N.Y S 758, 158 App.Div. 
523. 

Plurality of votes 

House of representatives has ex¬ 
clusive jurisdiction to determine 
whether candidate declared elected 
to house was in fact recipient of 
plurality of votes cast at election.— 
In re Williams' Contest, 270 N.W. 
586, 198 Minn. 616. 

6. U.S—Colegrove v. Green. Ill., 66 
SCt 1198, 328 U.S. 549, 90 LEd. 
1432, rehearing denied 67 S.Ct 118, 
329 U S. 825, 91 L Ed 701, reargu¬ 
ment denied 67 S.Ct. 199, 329 U.S. 
828, 91 L.Ed. 703. 

7. U.S.—Keogh v. Horner, D.C.I11., 
8 F.Supp 933. 

Ohio.—Smith v. Polk, 19 N.R2d 281, 
135 Ohio St. 70. 

65 C.J. p 1263 note 1. 

8. U.S—Keogh v. Horner, DC.I1I., 
8 F.Supp. 933. 

P & —Gaston's Case, 21 Pa.Co. 558. 

9l N.H.—In re Opinion of the Jus¬ 
tices. 113 A. 293, 80 N.H 596. 

R I —In n Opinion to the Governor, 
103 A. 513, 41 R.I. 209. 

35 


10. Mich.—Belknap v. Ionia County 
Canvassers, 54 N.W. 376. 94 Mich. 
516. 

65 CJ. p 1263 note 3. 

1L W.Va.—Sutherland v. Miller, 91 
S.E 993, 79 W.Va. 796. LHA.1917D 
1040. 

65 C.J. p 1263 note 4. 

12. NY.—People ex reL Brown v. 
Board of Sup'rs of Suffolk County, 
110 N.E 776, 216 N.Y. 732. 

13. Wis.—State v. State Canvassers, 
36 Wis. 498. 

14. Wash—State v. Owen, 166 P. 
793, 97 Wash. 466. 

65 C.J. p 1263 note 8. 

15. US—U. S. v. Norris. Neb., 57 S. 
Ct. 635, 300 U.S. 564. 81 LEd. 808. 

16. U.S.—Barry v. U. S. ex rel. Cun¬ 
ningham, Pa., 49 S.Ct. 452, 279 U.S. 
597, 73 L.Ed. 867. 

17. U.S.—Barry v. U. S. ex reL Cun¬ 
ningham, supra. 

65 C.J. p 1263 note 11. 

18. U.S.—Barry v. U. S. ex rel. Cun¬ 
ningham, supra. 

19. U.S.—Barry v. U. S. ex rel. Cun¬ 
ningham, supra. 

66 C.J. p 1263 note 13. 

12 U.S.—Seymour* v. U. S., CCA, 
Neb., 77 F.2d 577, 99 A.L.R. 689. 
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election. 21 It is for the senate to determine wheth¬ 
er, pending an inquiry as to an election, the claimant 
shall be seated. 22 An investigating committee au¬ 
thorized to do such acts as might be necessary has 
been held not authorized to sue in a federal court 
for possession of ballots, boxes, etc. 22 

House contests . The procedure to be followed in 
contesting the election of a member of the house of 
representatives is prescribed by statute, 2 U.S.GA. 
§§ 201-226, and includes provisions for the giving of 
notice of intention to contest, the specification of the 
grounds of contest relied on, the taking and per¬ 
petuation of testimony, and the subpoena of wit¬ 
nesses; and on a contest it is the house alone 
which, as a court, must determine whether or not 
the prescribed procedure has been followed. 24 No 
specific rule may be given as to what is a sufficient 
specification of the grounds of contest in congres¬ 
sional cases under the act of congress providing that 
a contestant for a seat in the house of representa¬ 
tives shall within thirty days after the election give 
notice in writing to the member whose seat he in¬ 
tends to contest, and in such notice shall specify 
particularly the grounds on which he relies in such 
contest. 25 It seems to be settled in the house of 
representatives that it is not necessary in a notice 
of contest to give the names of illegal voters ob¬ 
jected to or to furnish a list of them to the sitting 
member. 26 A subpoena issued by a notary public 
in aid of proceedings to contest an election of a 
representative is not subject to the control of the 
district court and cannot be quashed by it, 27 nor 
can that court determine whether the subpoena must 
be obeyed; 22 and in a contingency not provided 
for by the statute the judge issuing a subpoena is 
without jurisdiction to proceed. 29 

Action as judicial tribunals . In judging of the 
returns, elections, and qualifications of their mem¬ 


bers, the senate and house of representatives act 
as judicial tribunals and not in a legislative capa¬ 
city. 20 

§ 17. Compensation of Members 

The compensation of members of congress for their 
services Is fixed by federal statute. 

The federal Constitution, article 1 § 6, provides 
that senators and representatives shall receive a 
compensation for their services to be ascertained 
by law and paid out of the United States treasuiy, 
and the amount of compensation fixed by the fed¬ 
eral statutes, 2 U.S.GA. ch. 3, §§ 31-52, governs. 21 
A member of the house of representatives who re¬ 
ceives his certificate of admission, and is seated, is 
prima facie entitled to the seat and to the salary; 22 
but one who is elected representative to congress by 
a territory, on the adoption of a state constitution, 
is not entitled to pay and mileage until such ter¬ 
ritory is admitted to the Union by congress. 22 The 
date that the salaries of senators and representatives 
appointed or elected to fill vacancies shall commence 
on is specified by the federal statutes, 2 U.S.GA. §§ 
36, 37, and is governed thereby. 24 

Under the federal statute, 2 U.S.C.A. § 43, sen¬ 
ators and representatives are entitled to mileage at 
the rate specified by the nearest route usually trav¬ 
eled in going to, and returning from, each regular 
session. 35 An extraordinary session convened by 
the president is a regular session within the mean¬ 
ing of the statute, 36 but the travel for which mile¬ 
age is allowed is actual travel, 27 and where an 
extraordinary session is followed by the annual 
session so that the two sessions are continuous, a 
member of congress is not entitled to mileage for 
each session in the absence of any appropriation 
therefor by congress. 32 


91. U.S —Barry v. U S. ex re! Cun¬ 
ningham. Pa. 49 S.Ct. 452. 279 U.S. 
697, 73 L.Ed. 867. 

82. U.S—Barry v. U. S. ex rel. Cun¬ 
ningham, supra. 

66 C.J. p 1263 note 16. 

23. U.S.—Reed v. County Com’rs of 
Delaware County, Pa., 48 S.Ct. 631, 
277 U.S. 376, 72 LEd. 924. 

66 C.J. p 1263 note 16. 

Mb U.S.—In re Voorhia, D.C.N.Y., 
291 F. 673. 

85. U.S.—Wright v. Fuller, 1 Bartl. 

Cont.Sl.Cas. 162. 

20 C.J. p 229 note 84. 

88. U.S.—Vallandigham v. Campbell, 
1 Bartl.ConLBl.Cas. 232. 

20 OJ. p 220 note 47* 


27. US—In re Voorhia. D.C.N.Y., 
291 F. 673. 

28. U.S—In re Voorhia, supra. 

65 C.J p 1263 note 19. 

29. Alaska —In re Wlckersham, 6 
Alaska 167. 

65 C.J. p 1264 note 20. 

aa U.S.—Barry v. U. S. ex rel. Cun¬ 
ningham, Pa., 49 S Ct. 462, 279 U.S. 
597, 73 LEd 867. 

Wis.—State ex rel. Wettengel v. Zim¬ 
merman, 24 N.W.2d 604, 249 Wis. 
237. 

3L U.S.—Wilson v. U. 8.. 44 CtCl. 
428. 

38. U.S.—riaga v. U. R, 31 CtOU 4,1 

36 


affirmed 8 S.Ct. 1026, 127 U.S. 67, 
32 LEd 65, 23 Ct.Cl. 499. 

33. U.S.—Conway v. U. S., 1 CtCl. 
68 . 

34. U.S.—Page v. U. S.. 8 S Ct 1026, 
127 U.S. 67, 32 LEd. 65, 23 Ct.CL 
499. 

65 C.J. p 1264 note 25. 

35. US.—Wilson v. U. S., 44 Ct.CL 
428 

65 C.J. p 1264 note 27. 

36. U.S.—Wilson v. U. S., supra. 

37. U.S. —Wilson v. U. S., supra. 

65 C.J. p 1264 note 29. 


38. U.S.—Wilson v. U. 8., supra. 
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§ 18. Privileges and Immunities of Members 

Senators and rcpnuntatlvM are privileged from 
arrwk In oivll caees during their attendance at eeeelone 
of their reepectlve houses, and while going and returning. 

Under the federal Constitution, article 1 § 6, 
senators and representatives are privileged from 
arrest, except for treason, felony, or breach of the 
peace, during their attendance at sessions of their 
respective houses, and while going and returning. 39 
The privilege applies only to arrest in civil suits 
and excepts from its operation all criminal of¬ 
fenses. 40 It also is limited to exemption from ar¬ 
rest, 41 and does not grant immunity from being 
sued or from service of process. 42 Thus, it does not 
grant to members of congress immunity from serv¬ 
ice in the District of Columbia while m attendance 
on sessions of congress, 43 or in the congressman’s 
own state while on leave of absence during a ses¬ 
sion of congress, 44 or entitle him as a matter of 
right to a postponement of an action in which he is 
defendant 46 
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Members of congress are not personally respon¬ 
sible for the good or ill effect of legislation enacted 
or of other official actions authorized by the congress 
of which they are members. 40 Moreover, the Con¬ 
stitution, article 1 § 6, clause 2, provides that for 
any speech or debate in either house senators and 
representatives shall not be questioned in any other 
place, and this provision, it has been said, should 
be liberally construed. 47 A representative is not 
suable m court for official neglect of one of his 
constituents. 40 

§ 19. Expulsion of Members and Punishment 
for Contempt 

Either house of congress may punish and expel Its 
own members for disorderly behavior, and It can also 
punish persons, not members, for contempt of Its au¬ 
thority In cases of which it has Jurisdiction. 

The federal Constitution article 1 § 5, clause 2, 
authorizes each house of congress to punish and 
expel its own members for disorderly behavior; 49 


39. US—Long v. Ansell. AppDC.. 
65 SCt. 21. 293 U.S. 76. 79 L BSd 
208. 

5 C J. p 468 notes 70, 72. 

40. U.S —Long v Ansell, supra— 
Williamson v U S, Or.. 28 SCt. 
163, 207 US. 425. 52 L Ed 278 

Scope of privilege as applied to crim¬ 
inal charges see Arrest | 3. 

41. U S.—Long v Ansell, App.D C, 
56 SCt. 21, 293 US. 76, 79 L Ed 
208—Kimberly v. Butler. D C Md , 
14 F.Caa.No.7.777. 

42. U.S.—Long v. Ansell, AppDC., 
65 S.Ct. 21. 293 US. 76. 79 LEd. 
208—Kimberly v. Butler. DCMd., 
14 F.Cas No 7,777. 

DC—Merrick v. Giddlnga. 11 D.C. 
66. 

Barly authority 

In a number of early cases the 
privilege was held to extend to ex¬ 
emption from service of process and 
being sued. 

US.—Miner v. Markham. C.C.Wis, 
28 F. 387. 

Wia—Doty v. Strong. 1 Pin. 84, 40 
Am.Dec. 773. 

43. U.S. — Long v. Ansell. App.D C.. 
55 S.Ct. 21. 293 U.S. 76. 79 L.E5d 

308. 

D.C.—Howard v. Citizens* Bank, etc, 
Co.. 12 App.D C. 222—Merrick ▼. 
Giddlnga, 11 D.C. 55. 

Persons la attendance la oourt salt 
Privilege exempting from service 
of summons suitors and witnesses 
brought to District of Columbia from 
foreign jurisdiction in response to 
total proeess may not be extended to 
nembera of congress while la Dis¬ 


trict in performance of official duties. 
—Long v. Ansell, 69 F 2d 386, 63 App 
D C 68. certiorari granted 54 S Ct 
774, 292 U.S 619. 78 L Ed. 1476. af¬ 
firmed 55 SCt. 21. 293 U.S. 76, 79 
LEd. 208. 

44. S.C.—Worth v Norton. 33 SE 
792, 794. 56 S C. 56. 45 L.R.A 563. 
76 Am.S R. 624, affirmed 35 S E 
135, 66 S.C 479. 

65 C.J. p 1265 note 44. 

Exemption from service of process 
generally see Process 95 80-89. 

45. US.—Nones v. Edsall, C.C.N.J., 
18 F.Cas No.10,290, 1 WalLJr. 189. 

46. La.—Shirley v. Town of Winn- 
fleld, App., 41 So.2d 136. 

47. D.C.—Cochran v. Couzens, 42 P, 
2d 783. 59 App.D C. 374, certiorari 
denied 51 S.Ct. 79, 282 U.S. 874. 75 
L Ed. 772 

65 C J p 1265 note 46. 

Legislative proceedings as privileged 
generally see Libel and Slander S 
105. 

Absoluts Immunity 

Members of congress are absolute¬ 
ly immune from liability for dam¬ 
age done by their acts or speech, even 
though knowingly false or wrong.— 
Barsky v. U S.. 167 F.2d 241, 83 U.S. 
App.D C. 127, certiorari denied 68 
S.Ct 1511, 334 U.S. 848, 92 LEd. 1767. 
rehearing denied 70 S.Ct. 1001, 839 
U.S. 971. 94 LJSd. 1379. 

Basts of mis 

The basis of drastic rule of abso¬ 
lute immunity of members of con¬ 
gress from liability for damage done 
by their acts or speech, even though 
knowingly false or wrong, is the 


overbalancing of the individual hurt 
by the public necessity for untram¬ 
meled freedom of legislative activi- 
! ty, within respective powers of leg¬ 
islature.—Barsky v. U. S, supra. 

48. US —Hilliard v. Brown. C.A.G&., 
170 F 2d 397. 

Vo duty to protect 

Congressional representative elect¬ 
ed by people of his district and re¬ 
sponsible to them and House of Rep¬ 
resentatives for official conduct has 
no duty to protect constituents in 
court cases or to protect them from 
alleged corruption or fear in judges. 
—Hilliard v. Brown, supra. 

Petition, held iasallloient 

Petition alleging that defendant 
congressman caused plaintiff to be 
deprived of his civil rights by de¬ 
fendant’s refusal and neglect to pre¬ 
vent. or aid in preventing, the denial 
of plaintiff's constitutional right to 
be heard on a writ of habeas corpus 
as the statute demands, which was 
denied because the judges were 
afraid of the Federal Bureau of In¬ 
vestigation and were under the Influ¬ 
ence of the wardens, was held not to 
state a cause of action for damages. 
—Hilliard v. Brown, supra. 

49. U.S.—Kilbourn v. Thompson, D. 
a, 103 U.S. 168. 26 L.Ed. 377. 

Power to punish for contempt In ob¬ 
structing investigation see infra i 
*«• 

In a proper case the punishment 
may be Imprisonment, and it may be 
tojr refusal to obey some rale for the 
preservation of order.—Kllboura v. 
Thompson, supra. 
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and either the senate 50 or house, 61 can also punish 
persons, not members, for contempt of its authority 
in cases of which it has jurisdiction, this power be¬ 
ing incident to all legislative bodies, 52 and implied 
from the grant of legislative power. 62 The power 
of the houses of congress to punish for contempt, 
however, is not a general power to punish for con¬ 
tempt, but a limited narrow power. 54 It may be 
implied only as far as it is necessary to carry out 
the legislative power granted, 55 and extends only 
to acts which prevent discharge of the legislative 
duty. 66 Either house of congress has power to 
punish a witness for physical obstruction of the 
legislative body in the discharge of its duties, or 
physical assault on its members for action taken or 
words spoken in the body, or for obstruction of its 
officers in the performance of their official duties, or 
for the prevention of members from attending so 
that their duties may be performed. 57 

On the other hand, no act is punishable unless 
it is of a nature to obstruct the performance of the 
duties of the legislature; 58 and hence, there is no 
power where there is no legislative duty to be per¬ 
formed, 60 or where the act complained of is not 
of a character to obstruct the legislative process. 60 
It exists in no case where the hour*, attempting to 
exercise it, invokes its aid in a matter to which its 
authority does not extend, 61 such as an inquiry into 
the private affairs of the citizen, 62 or for slanderous 
attacks which present no immediate obstruction to 
legislative processes. 63 


Either house may issue its warrant or attachment 
to bring before it a witness charged with con¬ 
tempt, to answer such charge, 64 and the process is¬ 
sued for a contempt, may be executed at any place 
within the United States, 66 and by such process 
the offender may be taken from the custody of the 
sheriff by whom he is imprisoned on execution in a 
proceeding in a state court. 66 It has been held that 
a warrant addressed to the sergeant at arms of the 
senate may not be served in a state by a deputy 
when there is no indication of an intention on the 
part of the senate that it may be so served. 67 For 
a contempt committed in a secret session of the 
senate, the judgment may be pronounced in such a 
session. 68 The power to punish for contempt ex¬ 
tends to the imprisonment of the guilty person for 
a period not beyond the adjournment or periodical 
dissolution of congress. 60 

Past or consummated contempt . Where the offend¬ 
ing act was of a nature to obstruct the legislative 
process, the fact that it has been consummated and 
is a past and completed act, and that the obstruction 
has since been removed, or that its removal has be¬ 
come impossible, is without legal significance and 
will not prevent punishment. 70 The continuance 
of the obstruction, or the likelihood of its repetition, 
are considerations for the discretion of the legisla¬ 
tors in meting out the punishment. 71 

Review. The decision of either house of congress 
that a witness has been guilty of contempt is not 
conclusive on the courts, 72 and is subject to judicial 


GO. D.C—U. S. v. Kleinman, D.C., 
107 F.Supp. 407. 

65 C.J p 1268 note 10. 

51. D.C.—U. S. v. Kleinman. supra. 
65 C.J. p 1268 note 11. 

52. U.S.—Anderson v. Dunn. Dist. 
Col.. 6 Wheat. 204. 5 L.Ed 242. 

53. TJ.S.—Marshall v. Gordon. NY.. 

37 S.Ct 448. 243 U.S. 621. 61 LEd. 
881. L R.A.1917F 279. Ann.Cas. 

1918B 371. 

65 C.J. p 1268 note 13. 

54. U.S.—Jurney v. MacCracken. 
App.D.C.. 55 S.Ct 375. 294 U.S. 125. 
79 L Ed. 802. 

D C.—Kilbourn ▼. Thompson. D.C.. 
103 U.S. 168. 26 UEd. 377. 

55. U.S.—Marshall v. Gordon. N.Y.. 

37 S.Ct 448. 243 U.S. 521, 61 LEd. 
881, L.R.A.1917F 279, Ann.Cas. 

1918B 371. 

65 C.J. p 1268 note 15. 

58. U.S.—Marshall v. Gordon, supka. 
65 C.J. p 1269 note 18. 

57. U.S.-—Marshall ▼. Gordon, supra. 

58. U.S.—Jurney v. MacCracken, 

App.D.C.. 55 S.Ct 375. 294 U.S. 1/3°. 
79 UEd. 802. i 


59. U.S—Jurney v. MacCracken. su¬ 
pra. 

Where subject matter of investlffa- 
tlon was judicial 

D C.—Kil bourn v. Thompson, D.C., 
103 U.S. 168, 26 LEd. 377 

0a U.S.—Jurney v. MacCracken, 
AppDC.. 55 S.Ct. 375, 294 U.S. 125, 
79 L.Ed. 802—Marshall v. Gordon, 
N.Y., 37 S.Ct 448, 243 US. 521, 61 
UEd. 881. L.R.A1917F 279. 

61. US—Ex parte Daugherty, 299 
F. 620, reversed on other grounds 
47 S.Ct 319, 273 U.S. 135, 71 UEd. 
580, 50 A.L.R 1. 

65 C.J. p 1268 note 16. 

68. D.C.—Kilbourn v. Thompson. D. 
C., 103 U.S. 168, 26 LEd. 377. 

65 C.J. p 1269 note 17. 

03. U S.—Jurney v. MacCracken, 
App.D.C., 55 S.Ct 375, 294 U S. 125, 
79 LEd. 802—Marshall v. Gordon, 
N.Y., 37 S.Ct. 448, 243 U.S. 521, 61 
L.Ed. 881, UR.A.1917F 279, Ann. 
Cas.l918B 371. 

64 . N.Y —Wilckens v. Willet, 4 Abb. 
Dec. 696, 1 Keyes 621. 

05 . U.S.—Anderson ▼. Dunn, Dist 
Col., 6 Wheat 204, 5 L.Ed. 242. 

38 


ee. N.T —Wilckens v. Willet, 4 Abb. 

Dec. 596. 1 Keyes 521. 

65 C J. p 1269 note 22. 

07. Mass—Sanborn ▼. Carleton, 15 
Gray 399. 

65 C J. p 1269 note 23. 

08. U S —Ex parte Nugent. C C.D C, 
18 F.Cas No.10.375, Brunn Col.Cas. 
296, 1 Hayw. 4b H. 287. 

69. U.S.—Marshall v. Gordon, NY, 
37 S.Ct 448, 243 U.S. 521, 61 LEd. 
881, L R.A.1917F 279, AnnCas. 

1918B 371—Kilbourn v. Thompson, 
D.C., 103 U.S. 168, 26 LEd. 377— 
Anderson v. Dunn, DistCol., 6 
Wheat 204, 5 L.Ed. 242, limited 
and partly overruled on other 
grounds. 

7a U.S.—Jurney v. MacCracken, 
App.D.C., 55 S Ct. 375, 294 U.S. 125, 
79 UEd. 802. 

71. U.S.—Jurney v. MacCracken, su¬ 
pra. 

78. U.S.—Ex parte Daugherty, D.C. 
Ohio, 299 F. 620, reversed on other 
grounds 47 S.Ct 310, 273 U.S. 185, 
71 UEd. 580, 50 A.L.R. L 
65 C.J. p 1269 note 25. 
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§ 20. Criminal Responsibility of Members 

In order to insure Integrity In the administration of 
the government various statutes have boon enacted mak¬ 
ing specified conduct by members of congress a criminal 
offense. 

It is a penal offense, under the federal statutes, 
18 U.S.C.A. § 281, for a United States senator or 
representative to receive or agree to receive com¬ 
pensation for services rendered before any depart¬ 
ment, agency, court martial, officer, or any civil, 
military, or naval commission in relation to any 
proceeding in which the United States is inter¬ 
ested. 74 This enactment is not in excess of the pow¬ 
ers of the federal government, 75 and is enforce¬ 
able. 76 It does not interfere with the authority of 
the senate over its members, 77 or with a senator’s 
discharge of his legitimate duties, 78 or prohibit a 
lawyer-congressman from practicing in courts of 
law, or appearing or acting as counsel or attorney 
in any case or proceeding, civil or criminal. 79 An 
indictment under this statute is not defective for 
a failure to contain an averment of intent. 80 The 
agreement to receive and the receipt of the forbid- 
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den compensation are two separate offenses under 
the statute. 91 A fraud order inquiry pending before 
the post office department is a proceeding in which 
the United States is interested within the meaning 
of the statute. 82 Senators of the United States do 
not hold their places “under the government of the 
United States," within the meaning of the declara¬ 
tion that any one convicted under its provisions shall 
be incapable of holding any office of honor, trust, 
or profit under that government 88 

Compensation for procuring government contract 
Under a federal statute, 18 U.S.C.A. § 216, it is 
an offense for a member of congress to receive, or 
agree to receive, or for any other person to give, or 
agree to give, any valuable consideration to the 
member for procuring any contract with the gov¬ 
ernment. An agreement to pay money to a member 
of congress is not itself a valuable consideration 
which the congressman may be prosecuted for re¬ 
ceiving, and limitations against a prosecution runs 
from the subsequent receipt of the money and not 
from the receipt of the agreement. 84 

Contracts with government . Members of con¬ 
gress, by statute, 18 U.S.C.A. § 431, are prohibited 


73. IT S.—Jurney v. MacCracken. 

App DC, 55 S.Ct. 375, 294 U.S. 125. 

79 L Ed. 802. 

74. Purpose of statute is to prevent 
congressmen from exerting influence 
in connection with matters which are 
to be determined before any depart¬ 
ment. agency, court martial, officer 
or commission, and to assist in in¬ 
suring integrity of such departmental 
determinations—U. S. v. Adams. D.C. 
N.D. 115 F.Supp. 731. 

Propriety of service rendered 

A congressman who receives com¬ 
pensation for services rendered by 
him to a private person in relation 
to any matter in which the United 
States is interested before any gov¬ 
ernment department is guilty of a 
crime even though service rendered 
was a proper act on his part; gist 
of offense being receipt of compensa¬ 
tion. not nature of act done by re¬ 
cipient in consequence thereof.—May 
v. U. S.. 175 F.2d 994. 84 U S.App.D C. 
233. certiorari denied 70 S.Ct 68. 338 
US 830. 94 L.Ed. 505. order with¬ 
held 70 S.Ct. 80. rehearing denied 70 
S.Ct. 154. 338 U.S. 882. 94 L.Ed 642 
—Garsson v. U. S. v 175 F.2d 994. 84 
U.S.App.D.C. 233. certiorari denied 
70 SCt. 58. two cases. 338 US. 830. 
94 L.Ed. 605. order withheld 70 S.Ct 
81. two cases. 338 U.S. 854. motion de¬ 
nied 70 8 Ct. 94. 96. rehearing denied 
70 S.Ct 154. 155, 888 U.S. 882. 94 La. 
Ed. 542. 

Aiding sad abetting 

(1) An indictment charging a for¬ 


mer congressman’s law partners with 
aiding and abetting him in violating 
statute was held sufficient—U. S. v. 
Quinn. DC.NY. Ill F Supp. 870, 
opinion adhered to 116 F.Supp. 802. 

(2) Persons who paid compensa¬ 
tion to congressman for services be¬ 
fore government departments were 
guilty of the crime as aiders and 
abettors—May v U. S. f 176 F.2d 994, 
84 U.S App D C. 233. certiorari denied 
70 S.Ct. 58. 338 US 830, 94 LEd. 505, 
order withheld 70 SCt. 80. rehearing 
denied 70 SCt. 154, 338 US 882, 94 
L Ed. 642—aarsson v. U S , 175 F.2d 
994, 84 U.S App.D.C. 233, certiorari 
denied 70 S.Ct 68, two cases, 338 U.S 
830. 94 L.Ed. 505, order withheld 70 
S.Ct. 81, two cases, 338 U.S. 854, mo¬ 
tion denied 70 S.Ct. 94, 95, rehearing 
denied 70 S.Ct. 154, 155, 338 U.S. 882, 
94 L Ed. 542. 

75. US —Burton v. U. S., Mo., 26 S. 
Ct 688. 202 U.S. 344, 50 L Ed. 1057. 

7* US.—U S. v. Quinn, D.C.N.Y., 
111 F Supp 870, opinion adhered to 
116 F Supp. 802. 

Evldenoe held sufficient to support 
conviction of congressman and three 
individuals.—May v. U. S., 175 F.2d 
994, 84 U.S.App.D.C. 233, certiorari 
denied 70 S.Ct. 58, 338 U.S. 830, 94 
L Ed. 605, order withheld 70 S.Ct. 80, 
rehearing denied 70 S.Ct 154, 338 U. 
S. 882, 94 L.Ed. 542—Garsson v. U. 
S., 175 F.2d 994. 84 U.S.App.D.C. 238, 
certiorari denied 70 S.CL 58, two cas¬ 
es, 338 U.S. 830, 94 L.Ed. 505, order 
withheld 70 S.Ct 81, two cases, 338 
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U.S. 854, motion denied 70 S.Ct 94, 
95. rehearing denied 70 S.Ct 154, 155, 
338 U.S. 882, 94 LEd. 542. 
instructions held proper 
D.C.—May v. U. S.. 175 F.2d 994. 84 
U.S.AppDC. 233, certiorari denied 
70 S.Ct 58. 338 US 830. 94 LEd. 
605, order withheld 70 S.Ct 80, re¬ 
hearing denied 70 S Ct 154, 338 U.S. 
882, 94 L Ed. 642—Garsson v U. S, 
175 F.2d 994. 84 U.SApp.D.C. 233. 
certiorari denied 70 S.Ct. 58, two 
cases. 338 U.S. 830, 94 L Ed. 505. or¬ 
der withheld 70 S.Ct 81, two cases. 
338 U S 854, motion denied 70 S.Ct. 
94, 95, rehearing denied 70 S Ct 154, 
155, 338 U S. 882, 94 L.Ed. 542. 

77. U.S.—Burton v. U. S., Mo.. 26 
S.Ct. 688. 202 U.S. 344, 50 L.Ed. 
1057. 

78. U.S.—Burton v. U. 8., supra. 

79. US—U. S. v. Quinn, D.C.N.Y., 
111 F Supp. 870, opinion adhered to 
116 F Supp. 802. 

Indictment held sufficient as 
against claim that it charged acts 
and practices constituting legal serv¬ 
ices performed by defendant as a 
lawyer in behalf of clients.—U. S. v. 
Quinn, supra. 

88. U.S.—U. S. v. Quinn, supra. 

8L U.S—Burton v. U. S. f Mo.. 26 S. 

Ct 688, 202 U.S. 844, 50 L.Bd. 1057. 
88 . U.S.—Burton v. U. S., supra. 

65 C.J. p 1264 note 36. 

83. U.S—Burton v. U. S., supra. 

84. U.S.—U. S. v. Driggs, aCLN.Y, 
125 F. 520. 522. 
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from, and criminal penalties are imposed for, enter¬ 
ing into, executing, holding, and enjoying a con¬ 
tract made and entered into in behalf of the United 
States or any agency thereof. 86 

Political contributions . It is an offense under the 
statutes, 18 U.S.C.A. § 602, for a senator or repre¬ 
sentative to solicit or receive contributions for 
political purposes from officers, clerks or employees 
of the United States, any officer or employee of the 
United States, or any department, or agency there¬ 
of, or a person receiving any salary or compensa¬ 
tion for services from money derived from the 
Treasury of the United States, and the statute ap¬ 
plies when the contributions are received in fur¬ 
therance of the recipient’s candidacy for nomina¬ 
tion for the office of representative. 86 

§ 21. Sessions of Congress 

The federal Constitution provides with respect to 
when congress shall meet. 

The federal Constitution, amendment 20, provides 
that congress shall assemble at least once each 
year and that such meetings shall begin on the third 
day of January, unless congress shall by law appoint 
a different date, and, article 2 § 3 provides that the 
president may, on extraordinary occasions, convene 
both houses, or either of them. An extraordinary 
session convened by the president cannot continue 
beyond the date prescribed by the Constitution for 
the annual session. 87 


91 G. J"SL 

§ 22. Legislative Powers of Congress In 
General 

All toglilatlvfl powers of the federal government are 
vested In congress; Its powers, although limited to those 
granted by the Constitution, Include powers whleh are 
necessarily Incidental to those expressly oonferrsd. 

Under the federal Constitution, article 1 § 1, all 
legislative powers granted therein vest in congress. 
Its powers are limited, 88 and, as discussed supra 
§§ 4-6, in this respect are such as are conferred by 
tiie Constitution on the national government Under 
the federal Constitution, article 6, acts of congress 
pursuant to constitutional authority are the supreme 
law of the land, 89 and binding on all of the states. 90 
Congress can take no legislative action while it is 
not m session. 91 

Whenever an express power is granted to con¬ 
gress by the Constitution, the question of the choice 
of the means by which such power is to be carried 
into effect is left to the discretion of congress, with 
the limitation that the means adopted must be ap¬ 
propriate to the end to be accomplished ; 92 and the 
Tenth Amendment of the Constitution, which pro¬ 
vides that the powers not delegated to the United 
States or prohibited by it to the states are reserved 
to the states or to the people, does not limit congress 
to the exercise of powers expressly delegated, 93 or 
prevent the exercise of powers which are necessarily 
incidental to those conferred. 94 The provision of 
the federal Constitution empowering congress to 


85. D.C.—U. S. v. McMillan. D.C., 

114 F.Supp. 638. 

Xmuha for l fl ilat to n la that it 
tends to preserve the Independence 
of the legislative and executive 
branches of the government, and to 
free each from that Influence which 
might come to be exerted over it by 
the other If the officers of the execu¬ 
tive branch, acting on behalf of the 
government, could freely contract 
with members of, and delegates to, 
congress.—U. S. v. Dietrich, C.C.Neb., 
126 F. 671. 

Oo n.tr acts oovsred 

(1) The inhibition of the statute is 
not confined to contracts or agree¬ 
ments obtained or held through the 
exercise of the Influence Incident to 
membership of, or delegateshlp to, 
congress, or to those which are not 
fair to the United States, or to those 
which give an undue advantage to a 
member of. or delegate to, congress; 
It includes any contract or agree¬ 
ment, no matter how fairly obtained 
or held, how reasonable in its terms, 
or how advantageous to the United 
States.—U. 8. v. Dietrich, supra. 

(2) Contracts made between the 
United States and one who was not 
at the time a member of, or delegate 


to, congress, but who became such 
while the contract was still executory 
in whole or in part are within the 
meaning of the statute.—U. S. v. Die¬ 
trich, supra. 

¥ ! » a wij SA« ■ 

Under ejusdem generis doctrine, a 
provision that the statute shall not 
extend to purchase or sale of bills of 
exchange or "other property” where 
stated conditions exist was held not 
to Include leases under Federal Leas¬ 
ing Act.—U. S. v. McMillan. D.C., 114 
F.Supp. 638. 

Advioe of oonnsel 
The reliance on advice of counsel 
by defendant charged with violation 
of statute is an element of good faith 
on part of defendant—U. S. v. Mc¬ 
Millan, supra. 

dremn stances warranting acquittal 

The circumstances, including ab¬ 
sence of actual criminal intent char¬ 
acter of accused and doubt as to ap¬ 
plicability of the statutes to the 
transaction were held to warrant ac¬ 
quittal.—U. 8. v. Mc M i l la n , supra. 

86 . U.8.—U. 8. v. Wursbach, Tex., 60 
S.Ct 167, 280 U.S. 896, 74 L.Ed. 608. 
Violation of corrupt practices acts 
generally see Elections f 229. 
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87. US.-'Wilson v. U. 8., 44 CtCL 
428. 

88. D.C.—Youngstown Sheet 8b Tube 
Co. v. Sawyer, DC.. 103 7.Supp. 
669. affirmed 72 S.Ct 868, 343 U.8. 
679. 96 LEd. 1163, application de¬ 
nied Sawyer v. U. 8 Steel Co., 197 
F 2d 682, 90 U.S.AppD.G. 416. 

89. Ala—Webb v. J. G. White Engi¬ 
neering Corporation, 86 So. 729, 
204 Ala. 429. 

Federal Constitution as supreme law 
of land see Constitutional Law | 8. 

90. Mo.—State ex reL Burnes Mat. 
Bank of St. Joseph v. Duncan, 267 
S.W. 784. 302 Mo. 130. 

91. U.S —U. 8. v. Taylor, D.C.Minn^ 
116 F.Supp. 489, appeal dismissed, 
C.A., Taylor v. U. 8., 214 F.2d 36 L 

92. Cal.—Shell Oil Co. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 2 P.2d 801, 218 CaL 691. 

66 C.J. p 1266 note 64. 

93. N.Y.—Metropolitan Bank v. Van 
Dyck, 27 N.Y. 400, error dismissed 
1 Wall 612,17 L.Ed. 600. 

94. U.S.—Dayton-Goose Creek Ry. 
Co. v. U. S.. Tex.. 44 S.Ct 119, lit 
US. 466. 68 L.Ed. 388, 83 A.LJEL 
472. 

16 C.J. p 1266 note 56. 
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pink* all laws which shall be "necessary and proper" 
for carrying into execution the preceding enumerat¬ 
ed powers, does not limit it to such measures as 
are absolutely and indispensably necessary, with¬ 
out which the powers granted must fail of execu¬ 
tion, but it includes all appropriate means which are 
conducive or adapted to the end to be accomplished, 
and which, in the judgment of congress, will most 
advantageously effect it. 9 * Congress, however, may 
not enact laws for the accomplishment of objects 
not entrusted to the federal government. 99 The rule 
that congress cannot coerce state action to secure 
an end which congress cannot accomplish by its own 
action is not applicable with respect to matters as 
to which congress can legislate. 97 Congress itself 
cannot be the final judge of its own power under the 
Constitution, nor can it make its agents the final 
judge." 

It is competent for congress to legislate con¬ 
cerning islands discovered by citizens of the United 
States, and to extend the criminal jurisdiction of the 
United States courts to such islands, 99 and to con¬ 
trol and dispose of lands located within a territory. 1 


UNITED STATES $22 

Control of public opinion* Congress has no in¬ 
herent authority to interfere with the thoughts or 
wishes of the people, and hence it lades authority 
to abridge either public opinion or efforts to in¬ 
fluence public opinion. 9 

General welfare . The so called "general welfare 
clause” in the federal Constitution, artide 1 § S, 
authorizing congress to lay and collect taxes, etc., 
to provide for the general wdfare of the United 
States, is itself not an independent grant of power, 9 
and it confers no distinct and substantial power on 
congress, but merely specifies one of the purposes 
for which taxes may be levied. 4 As used "general 
welfare” must be national or general as contra¬ 
distinguished from local or spedal,* it embraces a 
vast variety of particulars, 6 and is not limited by 
the specifically enumerated powers given to con¬ 
gress in the Constitution. 7 What makes for the 
general welfare, in the first instance, is a matter 
of legislative judgment and the discretion to deter¬ 
mine between particular and general wdfare be¬ 
longs to congress, unless the choice is dearly wrong 
or a display of arbitrary power, and not an exer¬ 
cise of judgment. 6 


98. U.S.—'The Legal-Tender Cases," 
N.T.. 4 SCt 122. 110 U.S. 421. 28 
L Ed. 204—Kharaiti Ham Samras 
v. U. S.. C.C.A Cal.. 125 F.2d 879. 
certiorari denied 63 S.Ct. 84. 817 
U.S. 634. 87 L.Ed. 511. 

98. U S.—Linder v. U. S.. Wash., 45 
S.Ct. 440. 268 U.S. 5. 69 LJEd. 819. 
89 AL.R. 229. 

65 C J. p 1265 note 67. 

Validity and admissibility of Instru¬ 
ments not stamped as required by 
act of congress see Internal Reve¬ 
nue | 562. 

97. Ala.—Beeland Wholesale Go. v. 
Kaufman. 174 So 616. 234 Ala. 249. 

98. U.S.—Baltimore 6 O. R. Co. v. 
U. S.. Va.. 56 S.Ct. 797. 298 U.S. 
349. 80 L Ed 1209—Maher v. U. S.. 
D.C Or.. 23 F.Supp. 810, reversed on 
other grounds U. S. v. Maher, 59 S. 
Ct. 768. 307 U.S. 148. 83 L Ed. 1162. 
rehearing denied 69 S.Ct. 831, 307 
U.8. 649, 83 L.Hd. 1528. 

99. U.S.—Jones v. U. S.. Md.. 11 & 
Ct. 80, 137 U.S. 202, 84 L.Ed. 691. 

1* Mont.—Territory ▼. Lee. 2 Mont. 
124. 

8 - D.C.—Rumely v. U. S.. 197 F.2d 
166, 90 U.SApp.D.C. 382, affirmed 
73 8.Ct. 643, 845 U.S. 41. 97 L.Ed. 
770. 

Ooagress oanoft legislate concern¬ 
ing activities Intended to Influence, 
encourage, promote, or retard legisla¬ 
tion, or activities designed to lnflu- 
•nee legislation indirectly by influ¬ 
encing public opinion.—Rumely v. U. 
«* 1*7 F.2d 166, 90 U.SAppJXCL 862, 


affirmed U. S. v. Rumely, 73 S.Ct. 543, 
345 U.S. 41. 97 L.Ed. 770. 

3. U S.—United States ▼. Butler, 
Mass, 66 S.Ct. 312. 297 U.S. 1, 80 
L Ed. 477, 102 ALR. 914—John A. 
Gebelein, Inc., v. Mil bourne, D.C 
Md.. 12 F.Supp. 105. 

Congress is not empowered to en~ 
act any laws It may conceive to be 
for the general welfare or legislate 
generally as to matters concerning 
such welfare—Missouri Utilities Co. 
v. City of California. DC.Mo.. 8 F. 
Supp. 454. appeal dismissed, C.C.A., 
79 F.2d 1003. 

Preamble of Constitution enumer¬ 
ating promotion of general welfare 
as one of purposes of adoption of 
Constitution confers no substantive 
powers.—U. S. v. Kinnebrew Motor 
Co, D C.Okl.. 8 F.Supp. 535, certiorari 
dismissed 57 S.Ct. 757, 296 U.S. 669 

4L U.S.—U. S. v. Butler, Mass., 56 
act. 312, 297 U.S 1, 80 L.Ed. 477, 
102 A.L R 914—U. S. v. Boyer. D. 
C Mo , 85 F. 425. 

Power of congress to tax see Inter¬ 
nal Revenue 88 2-8. 

8, U.S.—U. S. v. Butler, Mass., 56 
act 312, 297 U.S 1, 80 LEd. 477, 
102 A.L.R. 914—First Federal Sav¬ 
ings A Loan Ass’n of Wisconsin v. 
Loomis. C.C.AWis., 97 F.2d 831— 
Kansas Gas A Electric Co. v. City 
of Independence, Kan., C.C.A.Kan., 
79 F.2d 32, 100 A.L.R. 1479—Wash¬ 
ington Water Power Co. v. City of 
Coeur d'Alene, D C.Idaho, 9 F.Supp. 
263—Missouri Utilities Co. v. City 
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of California, DC.Mo.. 8 F.Supp. 
454, appeal dismissed, CLCA., 79 F. 
2d 1003. 

g. U.S—In re United States. D.C.N. 
Y., 28 F.Supp. 758. 

7. US.—U. S. v. Butler. Mass.. 66 
S.Ct. 312. 297 U.S. 1, 80 LEd. 477, 
102 A.L.R. 914—Kansas Gas A 
Electric Co. v. City of Independ¬ 
ence, Kan., C.C.A.Kan., 79 F.2d 32, 
100 A.L.R. 1479—John A Gebelein, 
Inc, v. Milbourne, D.C.Md., 12 F. 
Supp. 105. Ill, 114—Missouri Util¬ 
ities Co. v. City of California, D.C. 
Mo, 8 F.Supp. 454, appeal dismiss¬ 
ed. C.C A, 79 F.2d 1003. 

However, there is some authority 
apparently to the contrary.—Wash¬ 
ington Water Power Co. v. City of 
Coeur d'Alene, D.C.Idaho, 9 F.Supp. 
263. 

& U.S.—Helvering v. Davis, Mass.. 
67 SCt. 904, 201 U.a 619, 81 L.Ed. 
1307. 109 ALR. 1319—In re United 
States. D.C.N.Y., 28 F.Supp. 758. 
Courts wUl respect Judgment of 
congress unless the use is palpably 
without reasonable foundation or is 
shown to involve an impossibility.— 
In re United States, D.ON.Y., 28 F. 
Supp. 758, 761, 764. 

Particular matters 

(1) Projects looking to flood con¬ 
trol, reforestation, prevention of soil 
erosion, and establishment of game 
refuges, affect the "general welfare." 
—In re United States, supra. 

(2) Act appropriating money to 
finance and make grants for construe- 
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Recognition of claims. Congress in its plenary 
powers may recognize an equitable claim, a moral 
claim, or any claim on the conscience of the na¬ 
tion. 9 

Imposition of conditions . When congress gives its 
consent to the exercise of any privilege within the 
constitutional jurisdiction of the federal govern¬ 
ment, it may impose conditions on the exercise of the 
privilege; 10 but such consent does not carry with 
it any right not strictly federal and gives no right 
to invade rights strictly within the jurisdiction of 
the state. 1 * 1 In creating rights of action, congress 
is not bound to affix the same conditions in similar 
cases. 12 

Ratification . Congress may ratify, by enactment 
not otherwise inappropriate, acts which it might 
have authorized. 18 

§ 23. Rules of Proceedings 

Each house of congress may determine the rules of 
Its proceedings. 

The federal Constitution, article 1 § 5, authorizes 
each house of congress to determine the rules of its 
proceedings. A rule providing that the names of 
members present who do not vote may be entered 
on the journal and counted in determining the 


presence of a quorum does not infringe any con¬ 
stitutional or fundamental right, and is a valid 
exercise of the power of the house to determine 
its rules. 14 A court, in construing the rules of the 
senate, will give great weight to the senate’s con¬ 
struction thereof, 16 but is not concluded by the 
senate’s construction subsequent to the events in 
controversy. 16 

§ 24. Appointment of Officers and Em¬ 
ployees 

Congress has power to appoint officers and employees 
to assist it in discharging Its duties, and may prescribe 
their duties and compensation. 

Congress has power to appoint officers and em¬ 
ployees to assist it in discharging its duties, and has 
prescribed in the federal statute, 2 U.S.C.A. ch 4 
§§ 60-123, the number of such officers and em¬ 
ployees, their duties and compensation. 17 The ap¬ 
pointment of deputies by the sergeant at arms of the 
senate is valid when authorized by the senate and 
sanctioned by statutes fixing their compensation and 
making appropriations. 18 It has been held that 
clerks and employees of the public printer, 19 and 
the capitol police, 20 are not officers or employees 
of the senate or house within the meaning of par¬ 
ticular statutes. Employees of the houses of con- 


tion of public works projects 
throughout country in order to re¬ 
lieve national condition of unemploy¬ 
ment was held valid under the gener¬ 
al welfare clause.—Missouri Utilities 
Co. v. City of California, DC.Mo., 8 
F.Supp. 454, appeal dismissed, C.C.A., 
79 F.2d 1003. 

(3) The statute creating federal 
savings and loan associations is valid 
under the "general welfare" clause. 
—First Federal Savings ft Loan 
Ass'n v. Loomis, CC.A.Wis., 97 F.2d 
831. 

9 . U.S.—U. S. v. Realty Co.. La., 16 
act. 1120, 163 U.S. 427—Indians of 
California by Webb v. U. S, 98 Ct. 
Cl. 683, certiorari denied 63 SCt. 
1324, 319 U.S. 764, 87 L.Ed. 1714. 

10l US —James v. Dravo Contract¬ 
ing Co., W.Va., 58 S.Ct. 208, 302 U. 
8. 134, 82 L.Ed. 155, 114 A L.R. 318 
—Pike Rapids Power Co. v. Min¬ 
neapolis, St P. & S. S. M. R. Co., 
C.C-A.Minn., 99 E-2d 902, certiorari 
denied Minneapolis, St P. ft S. 8. 
M. R. Co v. Pike Rapids Power 
Co., 69 S.Ct 362, 305 U.S. 660, 83 L. 
Ed. 428, rehearing denied 59 S.Ct 
487, 806 U.S. 667, 83 L Ed. 1062, 
certiorari denied Pike Rapids Pow¬ 
er Co. v. Minneapolis, St P. ft S. S. 
M. R. Co.. 59 S Ct 488, 306 U.S. 640, 
88 L.Ed. 1040. 

XL U.S.—Pike Rapids Power Co. v. 
Minneapolis, St P. ft S. S. M. R. 


Co., C.C.A Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St P 
ft S S. M. R. Co v. Pike Rapids 
Power Co. 59 SCt. 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
59 S.Ct 487, 306 U.S. 667, 83 LEd 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis. St P. 
ft S. S. M R. Co. 69 S.Ct 488. 306 
U.S. 640. 83 L Ed. 1040 

12. DC.—Hyde v. Southern R. Co., 
31 App.DC. 466. 

65 QJ. p 1265 note 58. 

13. U.S—Swayne ft Hoyt v. U. S, 
DC, 57 S.Ct 478, 300 U.a 297, 81 
L Ed. 669 —Duke Power Co. v. 
Greenwood County, C C.A.S C., 91 
F.2d 665. 

14. U.S—U. S. v. Ball in, N.Y., 12 8. 
Ct 607, 144 U.S. 1, 36 LEd. 321. 

15. U.S—U. S. v. Smith, AppDC., 
52 S.Ct 475, 286 U.S. 6, 76 L.Ed. 
954. 

Construction of rule as to reconsider¬ 
ation of vote confirming appoint¬ 
ment see infra f 35. 

16 U.S.—U. 8. v. Smith, supra. 

17. U.S.—Simmons v. U. S., 12 Ct 
Cl. 430. 

65 C.J. p 1269 note 27. 

Accounting 

(1) Under statutes governing du¬ 
ties of sergeant at arms of house of 
representatives, it was duty of ser¬ 
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geant at arms to submit to general 
accounting office accounts current 
and it was duty of general account¬ 
ing office to receive and examine the 
accounts and to certifly balances aris¬ 
ing thereon.—Romney v. U. S., 167 F 
2d 521, 83 U 8 App D C 150, certiorari 
denied 68 S.Ct. 1612, 334 U.S. 847, 92 
LEd. 1771. 

(2) Under statute authorizing the 
sergeant at arms of the house of 
representatives to requisition from 
the treasury funds with which to pay 
salaries of congressman and mile¬ 
age, cash drawn by the sergeant at 
arms from the treasury does not 
cease to be public money when it 
reaches his hand but continues to be 
the property of the government until 
it has actually been disbursed by 
him to persons lawfully entitled to 
it, and such cash is properly report¬ 
ed in sergeant at arms* accounts cur¬ 
rent as part of items styled "balance 
now due the United States.'*—Rom¬ 
ney v. U. 8, supra. 

18. U.S.—McGraln v. Daugherty. 

Ohio. 47 S.Ct. 319, 278 U.8. 185. 71 

LEd. 680, 50 A.L.R. 1. 

19. U.S.—Clapp v. U. S., 7 CtCl. 351. 
65 C.J. p 1269 note 29. 

00. U S.—Allabach v. U. S„ 19 Ct. 

Cl 556. 

65 C.J. p 1269 note 80. 
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gress cannot bind their successors personally by 
contract* 1 

A member of a select committee of congress, who 
in the incoming congress is slated to become its 
chairman, has no power to vest in any one authority 
to bind the new committee in the employment of its 
employees; and if such authority is purportedly 
given, it must, in order to be binding, be ratified by 
the new committee after it has been created and 
its members appointed. 22 

§ 25. Legislative Employment of Executive 
Agencies 

Congress, In the exercise of Its leglslstlve power, may 
make use of administrative boards for the enforcement 
of Its legislative policies, and of executive agencies for 
the determination of facts. 

In the exercise of its legislative power, congress 
may make use of administrative boards for the en¬ 
forcement of the legislative policies, and of execu¬ 
tive agencies for the determination of facts on 
which the statute makes or tends to make its ac¬ 
tion depend. Such employment of administrative 
boards and executive agencies does not involve a 
delegation of legislative power, as discussed m Con¬ 
stitutional Law § 138. On this principle congress 
has in legislating on tariff, internal revenues, taxa¬ 
tion, and other subjects within its jurisdiction, im¬ 
posed appropriate obligations and sanctioned their 
enforcement by money penalties, giving to executive 
officers the power to enforce such penalties without 
the necessity of invoking judicial power. 23 


UNITED STATES §§ 24-26 

The administrative Procedure Act and the Federal 
Register Act must be read as a part of a congres¬ 
sional delegation of authority to the head of an ex¬ 
ecutive department, unless specifically excepted. 24 

§ 26. Issuance of Commissions and Making 

of Investigations 

a. In general 

b. Organization and proceedings in gen¬ 

eral 

c. Compelling attendance and production 

of evidence 

d. Subjects of inquiry 

e. Compliance by witnesses in general 

f. Offenses 

a. In General 

Congress, or either house of congress, may make or 
authorize investigations to secure information for use 
in connection with the exercise of Its constitutional 
powers. 

Congress, or either house of congress, may make 
or authorize investigations and inquiries to secure 
information for use in connection with the exercise 
of its constitutional powers. 25 It may secure such 
information by study and research, or by procuring 
information from persons who volunteer it, or it 
may compel the disclosure of factual material. 26 
Also, it may secure information through registra¬ 
tion and answers to questionnaires, 27 through con¬ 
gressional committees, 28 through commissions, es- 


21. US.—Davis v. Garland. DC.. 7 
FCas.No 3.635. 5 Cranch CC. 570 

65 C J. p 1269 note 31 
Power of public officers generally to 
bind successors see Officers 5 102 c. 

22. U S.—Riley v. U. S., Ct Cl. 121 
F.Supp. 674. 

23. U S.—Oceanic Steam Nav Co v. 
Stranahan. N.Y.. 29 S Ct. 671, 214 
U.S 320. 53 L. Ed. 1013 

65 C.J. p 1267 note 84. 

24. US.—-Hotch v. U. S., C A Alas¬ 
ka, 212 F.2d 280. 

25. U.S.—U. S. v. Norris. Neb. 67 S. 
Ct. 535, 200 U.S. 664. 81 L.Ed. 808— 
8eymour v. U. S, C.C A Neb., 77 F. 
2d 677, 99 A.L.R. 880. 

D.C—Fields v. U. S.. 164 F2d 97. 82 
U.S.App.D.C. 254, certiorari denied 
68 S.Ct. 855, 332 U.S. 861. 92 L. Ed. 
421, rehearing denied 68 S.Ct. 607, 
233 U.S. 839, 92 L.Ed. 1128. 

OHglft of power 

The power of congress to conduct 
investigations derives from ancient 
origin, and was well recognized in 
the Parliament of England and the 
legislative bodies of the several colo¬ 
nies and states before the Constitu¬ 


tion was drafted.—U S. v. Jaffe, DC. 
DC. 98 FSupp. 191—U. S. v. Fitz¬ 
patrick. D C D C.. 96 F Supp. 481. 

Essential power 

Power of congress to conduct in¬ 
vestigations is one essential to per¬ 
formance of the legislative function 
and certain other functions that are 
committed to it by the Constitution 
—U S v. Jaffe, DC.DC. 98 FSupp 
191—U S. v. Fitzpatrick. DC.D.C., 96 
F Supp 481. 

power of courts 

(1) The courts have no authority 
to speak or act on conduct by legis¬ 
lative branch of itB own business, as 
long as bounds of power and perti¬ 
nency are not exceeded—Barsky v. 
U. S., 167 F 2d 241. 83 U.SApp.DC. 
127, certiorari denied 68 S Ct. 1511, 
334 U.S 843. 92 LEd 1767, rehearing 
denied 70 S Ct. 1001, 339 U.S 971, 94 
L.Ed. 1379. 

(2) In the exercise of its legisla¬ 
tive authority to inform itself by in¬ 
vestigations, congress cannot be har¬ 
assed by premature interference by 
the courts —Fischler v. McCarthy, D. 
C.N.Y., 117 F.Supp. 643. 
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(3) The right of congress to exer¬ 
cise its power of investigation, with¬ 
in its constitutional powers and lim¬ 
itations, must be upheld by the ju¬ 
dicial branch of the government, and 
unlawful attempts to frustrate it 
must be effectively dealt with by the 
courts—U. S. v. Jaffe, DCD.C., 98 F 
Supp 191—U. S. v. Fitzpatrick, DC. 
D C., 96 F.Supp. 481. 

26. D.C.—U. S v. Bryan, D.C, 72 F. 
Supp. 58, affirmed Barsky v. U. S., 
167 F 2d 241, 83 U.S.App.DC. 127, 
certieran denied 68 SCt. 1511, 334 
U.S. 843, 92 L«.Ed. 1767, rehearing 
denied 70 SCt. 1001, 339 U.S. 971, 
94 LEd 1379. 

27. U.S.—U. S. v. Rappeport, D.C.N. 
Y. 36 F.Supp. 915, affirmed. C.CLA* 
U. S. v. Her ling, 120 F.2d 236. 

24. U.S.—Sinclair v. U. S.. App.D.C., 
49 S Ct 268, 279 U.S. 263, 73 L-Ed. 
692—U. S. v. Rappeport, D.C.N.T., 
36 F.Supp. 916, affirmed, C.C.A.. U. 
S. v. Herling, 120 F.2d 236—Cole v. 
Loew’s Incorporated, D.C.Cal., 8 F. 
R.D. 508, reversed on other 
grounds, C.A., L>oew*s Inc. v. Cole, 
185 F.2d 641, certiorari denied Cole 
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taUidied for various purposes and objects,or 
through administrative bodies existing or to be 
created in the manner prescribed by congress.* 0 
Congress is without power to investigate subjects 
exclusively within the reserved powers of the states, 
except as they may affect matters within the scope 
of the powers granted to the federal government. 81 
The congressional power of inquiry is not unlim¬ 
ited. 88 Although it has been stated that such in¬ 
vestigations must be germane, or are limited, to the 
legislative or appropriating function, 88 congress 
and the separate houses thereof have powers of in¬ 
vestigation outside the enactment of statutes ; 84 and 
the actual limitation is that a congressional investi¬ 
gation must be germane, or confined, to some matter 
concerning which congress, or the house conducting 
the investigation, has power to act, whether such 
action be the enactment of statutes or something 
else. 86 Either house of congress may make or au¬ 
thorize investigations and inquiries in aid of their 
express powers, 86 and no concurrence or aid is nec¬ 


essary from the other house or elsewhere. 87 Con¬ 
gress cannot limit the future exercise of the power 
of either house of congress to conduct separate in¬ 
vestigations for proper purposes. 88 

Within its field, however, the power of inquiry 
of congress is broad and extensive. 88 It need not 
investigate the whole of a particular field, but may 
limit itself to a part thereof. 40 Although some rea¬ 
sonable cause for concern must occur, it is not nec¬ 
essary that the danger be clear and present, but it 
is sufficient when danger is reasonably represented 
as potential. 41 The mere possibility that the power 
of inquiry may be abused affords no ground for 
denying the power. 48 

A congressional committee has the right to con¬ 
duct an appropriate investigation in pursuance of the 
authority delegated to it, 43 but it is also limited in 
its investigative power to the authority delegated to 
it by congress, or the house authorizing the investi¬ 
gation. 44 The scope of its authority must be judged 


v. Loew’s Inc.. 71 S CL 570, 340 U. 
8. 954. 95 L.Ed. 688. 

D.C.—Fields v. U. a. 164 F.2d 97. 82 
U.S App.D.C. 354, certiorari denied 
68 S Ct 355, 332 U.S. 851, 92 L Ed 
421, rehearing: denied 68 S.Ct. 607, 
335 U.a 839, 92 LEd. 1123—U. a 
v. Jaffe, D.C., 98 F.Supp. 191—U. S. 
v. Fitzpatrick, DC., 96 F.Supp. 491. 
Extent of power 

The power of congress to investi¬ 
gate by means of a committee of its 
own is no less restricted than power 
which it may validly confer on an ad¬ 
ministrative official —Barsky v. U. S., 
167 F.2d 241, 83 US.App.DC. 127, 
certiorari denied 68 S.Ct. 1511. 334 U. 
8. 843, 92 L.Ed 1767, rehearing: de¬ 
nied 70 S.Ct 1001, 339 U.S. 971, 94 I*. 
Ed. 1379. 

29. U.S.—In re Pacific R. Commis¬ 
sion, C.C.Cal„ 32 F. 241, 12 Sawy. 
669. 

aa U.S.—U. 8. v. Rappeport, DC.N. 
Y., 86 FSupp. 915, affirmed, CC.A., 
U. 8. ▼. Herlingr, 120 F.2d 236. 

31 . U.S.—U. 8. v. Di carlo, D.C. 
Ohio, 102 FSupp. 597. 

32. D.C.—Barsky v. U. 8., 167 F.2d 
241, 83 U.SAppDC. 127, certiorari 
denied 68 S.Ct 1511, 334 US. 843. 
92 L.Ed. 1767, rehearing denied 70 
S.Ct 1001, 339 U.S. 971, 94 L.Ed. 
1379. 

aa D.C —U. a v. Bryan, D.C, 72 F. 
Supp. 58, affirmed Barsky v. U. S., 
187 7.2d 241. 83 U.S.App.D.C 127, 
certiorari denied 68 S Ct 1611, 334 
U.S. 842, 92 I*19d. 1767, rehearing 
denied 70 act 1001.839 U.8. 971, 94 
IfcBd. 1379—U. 8. v. Fields, D.C., 6 
FAD. 203. 

9i US.—Seymour v. U. 8., C.C.A. 
Neb* 77 F.24 677, 99 A.L.R. 880. 


35. U.S —Seymour v. U. S., supra. 

36. U.S.—Reed v. Com'rs of Dela¬ 
ware County, Pa.. DC Pa. 21 F2d 
144, affirmed, C C.A., 21 F.2d 1018, 
affirmed 48 S.Ct 531, 277 US. 376, 

72 LEd. 924. 

Investigations in determining quali¬ 
fications of members see supra 6 
16. 

Separate investigations 

Either house of congress has con¬ 
stitutional power to conduct separate 
investigations for proper purposes 
as auxiliary to its express powers, 
since such power is necessary to 
make express powers effective.—Sey¬ 
mour v. U. S., C.C.A.Neb., 77 F.2d 
577, 99 A.L.R. 880. 

37. U 8.—Seymour v. U. 8, supra. 

38. U.S.—Seymour v. U. 8, supra. 

39. D.C.—U. 8. v. Creech, D.C., 21 F. 
Supp. 439. 

N.H—In re Opinion of the Justices, 

73 A*2d 433, 96 N H. 530. 
Effectuation of oonstitutlonal pow¬ 
ers 

A legislative inquiry may be as 
broad, searching, and exhaustive as 
is necessary to make effective the 
constitutional powers of congress. 
U.S.—U. 8. v. Orman, CA.N.J., 207 F. 
2d 148. 

D.C.—Townsend v. U. 8., 95 F.2d 362, 
68 App.D.O 228, certiorari denied 
68 S.Ct. 830, SOS U.S. 664, 82 L.E4. 
1121 . 

4a U.S.—U. 8. v. Josephson, C.C.A. 
N.Y., 165 F.2d 82, certiorari denied 
68 S.Ct. 609, 233 U.S. 888, 92 L.Ed. 
1122, rehearing denied 68 S.Ct 731, 
833 U.R 868, 92 L.Ed. 1138, rehear¬ 
ing denied 69 S.Ct 294, 325 U.a 
899, 93 LJBd. 484. 
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41. D C —Barsky ▼. U. 8., 167 F.2d 
241, 83 U.S App.D.C. 127, certiorari 
denied 68 SCt 1511, 334 US 843. 
92 LEd. 1767, rehearing denied 70 
SCt 1001, 339 U.S. 971, 94 L.Ed. 
1379. 

42. U S —McGraln v. Daugherty, 

Ohio. 47 SCt 319. 273 U.S. 135, 71 
L Ed 580, 50 A.L.R. 1. 

DC—Eisler v. U. S.. 170 F2d 273. 83 
U S App D.C. 316, certiorari dis¬ 
missed 70 S.Ct 181. 338 U.S. 883. 
94 LEd 642—Barsky v. U. 8., 167 
F.2d 241. 83 U.S-AppDC. 127, cer¬ 
tiorari denied 68 S.Ct 1511. 334 U. 
S. 843. 92 L.Ed. 1767. rehearing de¬ 
nied 70 S.Ct 1001, 339 U.8. 971, 94 
LEd. 1379. 

I 43. U S.— Aiuppa ▼. U. 8.. C.AOhio, 
201 F.2d 287. 

44. U.S—U. 8. v. Rumely. App.DC., 
73 S.Ct 543, 345 U.S. 41, 97 LEd. 
770 

DC.—U. 8. v. Patterson, 206 F.2d 
433, 92 U.S.App.D.C 222. 

Objeetlom that power la other oom- 
ulttee 

Defendant charged with failure to 
respond to subpoena Issued by com¬ 
mittee could not complain that pos¬ 
sible field within which congress 
could legislate with reference to sub¬ 
ject under Inquiry was vested In oth¬ 
er committees, especially where reso¬ 
lution continuing such committee 
specifically provided that committee 
should report to congress.—U. a v. 
Dennis, D.C, 72 F.Supp. 417, affirm¬ 
ed 171 F.2d 986, 84 U.8.App.D.C 31, 
affirmed 70 S.Ct 519, 339 U.a 162, 94 
LEd. 784, rehearing denied 76 tLQL 
799, 889 U.S. 950, 94 L.2Bd. 1864. 
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as of the time the particular information is souj 
to be obtained, and it cannot be enlarged by subse¬ 
quent action of congress. 46 Action taken by a con¬ 
gressional committee is not an act of congress and 
is in no way binding on congress. 46 

A select committee of the house of representatives 
is functus officio not later than the close of the ses¬ 
sion at which it was appointed, 47 and hence no mem¬ 
ber of the old committee has any authority to bind 
any new committee that may be created by an in¬ 
coming congress. 46 

Pertinency of question. Congress may compel 
disclosure of facts pertinent to the inquiry. 46 Ques¬ 
tions put to a witness before a congressional com¬ 
mittee, 66 or the material called for by subpoena, 61 
must be pertinent to the matter under inquiry. Per¬ 
tinent, as used to describe a requisite for valid con¬ 
gressional inquiry, means pertinent to a subject mat¬ 
ter properly under inquiry, and not generally per¬ 
tinent to the person under interrogation, 52 and be¬ 
cause of the scope and purpose of congressional in¬ 
vestigations it is necessarily broader than relevancy 
in the law of evidence. 63 

Presumption . In investigations by congress, or a 
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committee of either house thereof, a legitimate 
legislative purpose is presumed, 64 at least when the 
general subject of investigation is one concerning 
which congress can legislate, and when the informa¬ 
tion sought would materially aid its considera¬ 
tion; 66 and the presumption cannot be rebutted by 
impugning the motives of the individual members 
of the committee. 66 

Requisites of resolution . The resolution authoriz¬ 
ing a congressional investigation may be stated in 
general terms, and need not chart and bound the 
exact scope of the investigation with the precision 
of a survey. 67 It need not avow in express terms 
that the investigation is intended to be in aid of 
legislation, 66 or declare in advance what congress 
meditates doing when the investigation is con¬ 
cluded. 66 

b. Organization and Proceedings in General 

Congressional investigations, when made by a com¬ 
mittee, must be made by a valid committee. The pro¬ 
cedure may be Informal, but due regard for the rights 
of witnesses must be shown. 

Investigations and inquiries, when made by a 
congressional committee, must be made by a com¬ 
petent committee, 60 and the houses of congress have 


45. U 8.—U. 8 v. Rumely, App D C. f 
73 SCt. 543. 345 U.S. 41. S7 L.Ed. 
770. 

46. U S.—U. 8. v. Northern Pac. Ry. 
Co.. D.CWash., 41 F Supp 273 

47. U.S.—Riley v. U. S.. CtCl, 121 
F.Supp. 574. 

48. U 8 —Riley v. U. 8., supra. 

49. U.S.—U. 8. v. Di Carlo, D.C. 
Ohio. 102 F.Supp. 597. 

50. D C.—Bowers v. U. 8.. 202 F.2d 
447. 92 US App DC 79—Marshall 
v. U. 8, 176 F.2d 473. 85 US.App. 
D.C. 184, certiorari denied 70 SCt. 
633. 339 U.S. 933, 94 L.Ed 1352, re¬ 
hearing denied 70 S.Ct 976. 339 U. 
S. 959. 94 L Ed. 1369. 

51- DC.—Marshall ▼. U. S., supra. 

58. U.S.—U. 8. v. Orman. CANJ., 
207 F.2d 148. 

D.C.— Rumely ▼. U. 8 .. 197 F.2d 106. 
90 U.S App.DC. 382. affirmed U. & 
v. Rumely. 73 S.Ct. 543. 345 U.S. 41. 
97 Lt-BkL 770. 

58. U.8.—U. 8. v. Orman, CA.N.J., 
207 F.2d 148. 

»4L U.S.—U. 8. v. Orman, supra. 
D.C.—Morford v. U. 8.. 176 F.2d 54. 
85 U.8*App.D.G. 172, reversed on 
other grounds 70 S.Ct 586. 239 U. 
8. 218, 94 L.Ed. 815—Townsend v. 
V. S.. 98 F.2d 852. 68 App.D.C. 223. 
certiorari denied 68 S.Ct 830, SOS 
U.8. 664, 82 L.HM. 1121—U. 8. v. 
Samp, D.C. 102 F.Supp. 767—U. S. 
v. Bmspak, D.C, 96 F.8upp. 1018. 


Relevancy and materiality of sub¬ 
ject matter under investigation by 
congress must be presumed, and the 
burden is on him who maintains the 
contrary to establish his contention. 
—U S. v. Bryan, DC., 72 F.Supp. 58. 
affirmed, Barsky v U. S, 167 F.2d 
241, 83 U.S App D.C. 127. certiorari 
denied 68 S.Ct. 1511. 334 US 848, 92 
L.Ed. 1767, rehearing denied 70 S.Ct. 
1001, 339 U.S. 971. 94 L Ed. 1379. 

55. U.S—U. S. v. Orman, C.A.N.J., 
207 F.2d 148. 

DC—Morford v. U. 8., 176 F.2d 54. 
85 U S.App.D.C. 172, reversed on 
other grounds 70 S.Ct 586, 339 U 
8. 258, 94 L.Ed. 815. 

56. D.C.—Morford v. U. 8., supra. 

57. D.C.—U. 8. v. Bryan. D.C., 72 F. 
Supp. 58, affirmed, Barsky v. U. S, 
167 F 2d 241, 83 U.S.App.DC 127, 
certiorari denied 68 S.Ct 1511, 334 
U S. 843, 92 L.Ed. 1767, rehearing 
denied 70 S.Ct 1001, 989 U.S. 971, 
94 LEd. 1379. 

58. U S.—McGrain v. Daugherty, 

Ohio. 47 S.Ct 319. 273 U.S. 135, 71 
L.Ed. 580, 50 A.L.R. 1. 

D.C—U. S. v. Bryan, D.C, 72 F.Supp. 
68. affirmed Barsky v. U. 8., 167 F. 
2d 241. 83 U.S.APP.D.C. 127, certio¬ 
rari denied 68 S.Ct 1511. 334 U.8. 
843, 92 LEd 1767, rehearing de¬ 
nied 70 8.Ct 1001. 339 U.8. 971. 94 
LEd. 1379. 

56. U.S.—In re Chapman, App.D.C, 
17 S.Ot 677, 166 U.S. 661, 41 LEd. 
1164. 


D.C.—U. S. v. Bryan, D.C, 72 FSupp. 
58. affirmed Barsky v. U. S., 167 F. 
2d 241. 83 U.S.App.D.C 127. certio¬ 
rari denied 68 SCt 1511. 334 U.S 
843, 92 L Ed. 1767. rehearing denied 
70 S.Ct 1001, 339 U S. 971. 94 LEd. 
1379. 

00. U.S—Chnstoffel v. U. 8., App. 
D.C. 69 S.Ct 1447. 338 U.S. 84, 98 
LEd. 1826. 

Committee held valid 
The Committee of the House of 
Representatives on Un-American Ac¬ 
tivities was and is constitutionally 
created, and functions under valid 
statute and resolution.—Emspak v. 
U. S., 203 F.2d 54, 91 U.S.App.D.C 
378, certiorari granted 74 S.Ct 23, 
346 U.S. 809, 98 LEd. 861—Lawson 
v. U. 8.. 176 F.2d 49. 85 U.SJkpp.D.C 
167, certiorari denied 70 S.Ct 663, 329 
U.S. 934. 94 LEd. 1352, rehearing de¬ 
nied 70 S-Ct 994, 239 U.S. 972, 94 I* 
Ed. 1379—1Trumbo v. U. S., 176 F.2d 
49, 85 U.8~App.D.C. 167, certiorari de¬ 
nied 70 S.Ct 663, 839 U.S. 934, 94 L 
Ed. 1353, rehearing denied 70 S.CL 
995, 839 U.S. 972, 94 LEd. 1379— 
Marshall v. U. 8., 176 F.2d 473, 85 U. 
SApp.D,C 184, certiorari denied 70 
S.Ct 683, 329 U.S. 932. 94 LJBd. 1852, 
rehearing denied 70 S.Ct 976, 839 U.S. 
959, 94 LEd. 1869—Dennis v. U. 8., 
171 F.2d 986. 84 UJLAppJXC 81, af¬ 
firmed 70 &Ct 519. 829 UJL 162, 94 
LEd. 734, rehearing denied 70 &Ct 
799, 829 UJL 959, 94 LJBd. 1864. 
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the power to define the conditions that establish the 
competency of their committees. 61 A congressional 
committee or subcommittee, in conducting its in¬ 
vestigations and inquiries, should have a quorum 
of its members present. 62 However, although in a 
prosecution for perjury before a congressional com¬ 
mittee, a competent committee with a quorum of its 
members present when the false statement was 
made is required, as discussed in Perjury § 22 b, 
a quorum is not required to give rise to the stat¬ 
utory offense of contempt for willful default by a 
witness summoned to produce papers or to appear 
and give testimony before, or for refusal to answer 
any pertinent questions by, a congressional commit¬ 
tee, 62 and, at least, in order that a witness may 
take advantage of a lack of a quorum, objection 
on that ground must be made at the time. 64 

Where authorized, a committee may act through 
subcommittees, 65 and, where properly authorized, 
one member may act as a subcommittee for taking 
testimony. 66 A committee, or subcommittee, which 
is authorized to take testimony has authority to 
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compel a witness to answer pertinent questions. 67 
The hearings of committees may be authorized to 
be held outside the District of Columbia. 68 

The committee, not the witness, must determine 
the procedure to be followed in the investigation. 68 
The precision of court procedure is not required, 70 
and it is not necessary or desirable that the hear¬ 
ings by a congressional committee be conducted 
with the conventional and traditional formalities 
of a trial in a court of law. 71 The power of inquiry, 
however, must be exercised with due regard for 
the rights of witnesses, 72 and informality of pro¬ 
cedure must not be permitted to endanger the pro¬ 
tection of constitutional rights. 72 If a witness inter¬ 
poses an objection or query to the propriety of a 
question, he may not be refusing to answer, and 
in such event he must be made aware, by some 
method at some time, that despite his position the 
inquirer means that he shall answer the question. 74 
The exercise of good judgment and good taste in 
the examination of witnesses on a legislative inquiry 
must be intrusted to those who have been vested 


Improper state representation, 

The conduct and processes of com¬ 
mittee of house of representatives 
were not invalid on theory that com¬ 
mittee was not a congressional com¬ 
mittee because it included a con¬ 
gressman from Mississippi and that 
Mississippi congressmen were not 
members of congress because Missis¬ 
sippi had been allotted an excessive 
number of representatives in view of 
election laws and voting practices in 
that State —Dennis v. U. S., 171 F 2d 
986. 84 U.S.App D C. 31. affirmed 70 S 
Ct. 619. 339 U S 162. 94 L Ed. 734, re¬ 
hearing denied 70 S.Ct. 799. 339 U S 
950. 94 L.Ed 1364. 

61. U.S —Christoifel v U. S , App D 
C. 69 S.Ct 1447. 338 U.S. 84. 93 L 
Ed. 1826. 

02. US —Christoifel v. U. S , supra. 
D.C.—Fleischman v U S, 174 F 2d 
619. 84 US App DC 388. reversed 
on other grounds 70 SCt. 739. 339 
U.S. 349. 94 L.Ed. 906. rehearing 
denied 70 S.Ct. 1017. 339 U.S. 991. 
94 L Ed. 1391. 

63. U.S—U. S. v. Bryan. App.D.C.. 
70 S.Ct. 724. 339 U.S. 323. 94 L.Ed. 
884. rehearing denied 70 S.Ct. 1018. 
339 U.S. 991. 94 I. Ed. 1391. 

04. U.S.—U. 8. v. Fleischman. App. 
Da. 70 act. 739. 339 U.S. 349. 94 
L.Ed. 906. rehearing denied 70 S 
Ct 1017. 339 U.S. 991. 94 L Ed 1391. 
D.C.—Emspak v. U. S., 203 F.2d 64. 
91 U.S.APP.D.C. 378. certiorari 
granted 74 S.Ct 23. 346 U.S. 809. 98 
L.Ed. 861. 

O p portun ity to consider 

The failure of witness to afford the 
committee an opportunity to consider 


objection or remedy was in itself a 
contempt of its authority and ob¬ 
struction of its processes, and was a 
failure to exercise good faith—U S. 
v. Bryan. App D.C. 70 SCt 724, 339 
US. 323. 94 LEd 884, rehearing de¬ 
nied 70 S Ct 1018, 339 U S. 991, 94 L. 
Ed. 1391. 

65. US—U. S v. Di Carlo. DC. 
Ohio. 102 F.Supp 597 

Subcommittee held validly consti¬ 
tuted 

D.C—Emspak v. U. S. 203 F 2d 54, 
91 US App DC. 378, certiorari 
granted 74 S.Ct 23. 346 US. 809, 
98 L Ed. 861—Lawson v U. S , C A 
DC. 176 F2d 49. 85 US App DC 
167. certiorari denied 70 SCt 663. 
339 U S 934. 94 L Ed 1352, rehear¬ 
ing denied 70 S CL 994. 339 US 
972, 94 LEd 1379—Trumbo v. U 
S. 176 F 2d 49. 85 US App DC. 
167, certiorari denied 70 S.Ct 663, 
339 US. 934, 94 LEd. 1353, rehear¬ 
ing denied 70 SCt 995, 339 U.S. 
972, 94 L.Ed. 1379. 

00* U.S—U. 8. v. Moran, C.AN.Y., 
194 F 2d 623, certiorari denied Mor¬ 
an v. U. S, 72 S Ct. 1058, 343 U.S 
965, 96 L.Ed. 1362—U. S. v. Di Car¬ 
lo, DC.Ohio, 102 F.Supp. 697—U. S. 
v. Aiuppa, D.C.Ohio, 102 FSupp. 
609, reversed on other grounds, C. 
A., Aiuppa v. U. S., 201 F.2d 287. 

DC—Emspak v. U. S, 203 F.2d 54, 
91 U.S.App.D.C. 878, certiorari 
granted 74 8.Ct. 23, 846 U.S. 809, 98 
L.Ed. 861. 

07. US.—U. 8. v. Aiuppa, D.C Ohio, 
102 F.Supp. 609, reversed on other 
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grounds, C.A., Aiuppa v. U. 8.. 201 
F 2d 287. 

68. US —Seymour v. U. S, CCA. 
Neb . 77 F 2d 577, 99 A L R 880. 

09. D C —Townsend v U. S , 95 F.2d 
352, 68 App D C 223. certiorari de¬ 
nied 58 SCt. 830, 303 U.S 664. 82 
L.Ed 1121 

70. D.C—Bowers v U 8., 202 F.2d 
447, 92 U S.App D C 79 

71- DC—U. S. v. Fitzpatrick. D.C., 
96 F Supp. 491. 

72. US —Sinclair v U S , AppDC . 
49 SCt 268, 279 U.S. 263, 73 L Ed 
692—U S v. Di Carlo. D.C.Ohlo, 102 
F.Supp. 697. 

Answer to Questions 
Witness who, having been served 
with subpoena duces tecum directing 
him to produce copies of his income 
tax return, appeared before congres¬ 
sional investigating subcommittee 
and Inquired of chairman whether 
presidential order had been issued 
such as would be necessary to re¬ 
lease the returns filed with Commis¬ 
sioner of Internal Revenue, was en¬ 
titled to categorical answer, even 
though such order was not necessary 
for production of the copies.—U. 8. 
v. O'Mara, DC.D.C., 122 F.Supp. 399. 

73. DC-U. S. v. Fitzpatrick, D.C, 
96 F.Supp. 491. 

74. D.C.—Bart v. U. 8 , 203 F.2d 45. 
91 U.S.App.D.C. 370, certiorari 
granted 74 SCt 872, 347 U.S. 1011, 
98 L.Ed. 1134—Quinn v. U. S.. 203 
F.2d 20. 91 U.S.App.DC. 344. cer¬ 
tiorari granted 74 B.Ct. 861, 847 U. 
S. 1008, 74 L.Ed. 86L 
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with authority to conduct the investigation. 75 The 
presence of microphones v television cameras, and 
photographers at a hearing of a committee or sub¬ 
committee has been held not to create such a lack 
of decorum as to make the committee or subcom¬ 
mittee an incompetent tribunal; 76 but there is au¬ 
thority holding that such conditions may so disturb 
and distract a witness as to preclude his being 
guilty of contempt for refusing to testify. 77 

c. Compelling Attendance and Production of 
Evidence 

Congress, or either house thereof, may compel the 
attendance of witnesses, or the production of evidence 
before it or before congressional committees, and it may 
issue process therefor, or it may authorize a congressional 
committee to Issue such process. 

Congress, or either house thereof, has power to 
compel the attendance of witnesses, 78 or the produc¬ 
tion of evidence 79 before it or before congressional 
committees, and may issue process therefor. 80 Fed¬ 
eral statutes dealing with congressional investiga¬ 
tions have been enacted, 2 U.S.C.A. ch. 6, the basic 
purpose of which is to require the attendance of 
witnesses, their full response to questions, and the 
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production of records. 61 Each house of congress 
has power, through its own process, to compel a 
private individual to appear before it or one of its 
committees, and it may order the issuance of a war¬ 
rant for the attachment of a witness based on an un¬ 
sworn report of its committee, 82 even though the 
only subpoena to the witness was issued by the 
committee; 83 and when it orders issuance of a 
warrant to its sergeant at arms or his deputy a 
warrant directed to the sergeant at arms may be 
executed by a deputy. 84 Also, a congressional com¬ 
mittee, when properly authorized, may require the 
attendance of witnesses before it, 85 and may ask 
them questions relevant to the inquiiy. 86 The fact 
that a person voluntarily appears before a con¬ 
gressional committee does not exempt him from 
subsequent subpoena by the committee. 87 

Congress cannot compel the production of pri¬ 
vate books and papers of citizens for its inspec¬ 
tion, except in the course of judicial proceedings, 
or in suits instituted for that purpose, and then only 
on averments that its rights in some way depend 
on evidence therein contained; 88 and while United 


75. D C.—Townsend v. U. S. 95 F 2d 
352. 68 App.DC 223, certiorari de¬ 
nied 58 SCt. 830, 303 US 664, 82 
L Ed 1121. 

76. US.—U. S. v. Moran. CANY, 
194 F.2d 623, certiorari denied Mor¬ 
an v. U S, 72 RCt 1058. 343 U.S. 
965. 96 LEd 1362. 

77. D.C.—U. S. v. Kleinman, D.C, 
107 F.Supp. 407. 

78. U.S.—Adams v. State of Md, 
Md.. 74 S.Ct. 442. 347 U.S. 179, 98 L 
Ed. 375. 

D.C—Eisler v. U. 8.. 170 F.2d 273. 
83 U.SAppDC. 316. certiorari dis¬ 
missed 70 S.Ct. 181, 338 U.S. 883, 
•4 L.Ed. 542. 

65 C.J. p 1267 note 96. 

79. U S.—U. S. v. Norris. Neb. 67 S. 
Ct. 535. 300 U S. 564, 81 L Ed. 808- 
Reed v. County Com'rs of Dela¬ 
ware County, Pa., 48 S.Ct. 531. 277 
U S. 376. 72 L Ed. 924. 

DC.—U. 8. v. Flaxler, D.C. 112 F. 
Supp. 669. 

80. D.C.—Eisler v. U. R. 170 F.2d 
273. 83 U.S.App.D.C. 315. certiorari 
dismissed 70 RCt 181. 338 U.S. 883, 

94 LEd. 642—Townsend v. U. S. 

95 F.2d 362, 68 App.D C. 223, certio¬ 
rari denied 68 SCt. 830. 303 US. 
664, 82 L.Ed. 1121—MacCracken ▼. 
Jurney, 72 F2d 560. 63 App.D.C. 
342, reversed on other grounds Jur¬ 
ney v. MacCracken. 55 S.Ct 375. 294 
U.S. 125. 79 LEd. 802—U. S. v. 
Bryan, D.C., 72 F.Supp. 58. affirmed 
Barsky v. U. S.. 167 F.2d 241. 83 U. 
RApp.D.C. 127, certiorari denied 68 
Ret 1511, 334 U.R 843. 92 LEd. 


1767, rehearing denied 70 S Ct. 1001, 
339 US 971, 94 LEd 1379 
Mode of objecting 

A statement sent to a congres¬ 
sional committee by a person it had 
subpoenaed, attacking the committee, 
its members, and other persons was 
not a legal objection to the validity 
of the committee process, and was 
properly rejected.—Dennis v. U. S, 
171 F 2d 986, 84 U.S-AppDC 31. af¬ 
firmed 70 S.Ct 519, 339 U S 162, 94 L 
Ed. 734, rehearing denied 70 S Ct 799, 
339 U S 950, 94 LEd. 1364. 

Subpoenas held valid 

Subpoenas by committee of house 
of representatives commanding pro¬ 
duction of certain records of unin¬ 
corporated association before com¬ 
mittee and addressed to all members 
of governing body of the association 
were valid.—Barsky v. U. S., 167 F 
2d 241, 83 U.S.App.D C. 127, certiorari 
denied 68 SCt 1511, 334 U.S 843, 92 
LEd. 1767, rehearing denied 70 SCt. 
1001, 339 U.S. 971. 94 LEd. 1379. 

81. DC.—U S. v. Barsky, D.C., 72 
FSupp. 165 

82. U.S.—McGrain v. Daugherty, 

Ohio. 47 S.Ct 319, 273 U.S. 135, 71 
L Ed. 580, 50 A.LR 1. 

65 C.J. p 1267 note 98. 

83. U.S.—McGrain v. Daugherty, su¬ 
pra. 

65 C.J. p 1267 note 99. 

84. U.S —McGrain v. Daugherty, su¬ 
pra 

65 C.J. P 1267 note 1. 

85» U.S.—Aiuppa v. U. R, CLAOhio, 
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201 F.2d 287—Cole v. Loew's Incor¬ 
porated. D.C.Cal. ( 8 FRD. 508, re¬ 
versed on other grounds. C.A. 
Loew's Inc. v. Cole. 185 F.2d 641, 
certiorari denied Cole v. Loew's 
Inc., 71 SCt 570, 340 U.S. 954, 95 
LEd. 688 . 

D C.—U. S. v. Dennis, DC., 72 F.Supp. 
417, affirmed 171 F.2d 986, 84 U.R 
AppDC. 31, affirmed 70 S.CL 619, 
339 U.S. 162, 94 LEd. 734, rehear¬ 
ing denied 70 S.Ct 799, 339 U.S. 
950, 94 LEd. 1364. 

Arrest of alien by security officers 
of immigration and naturalization 
service did not nullify subpoena pre¬ 
viously issued in lawful manner by 
congressional investigating commit¬ 
tee for his appearance as a witness.— 
Eisler v. U. S, 170 F.2d 273, 83 U.R 
App.DC. 315. certiorari dismissed 70 
S.Ct 181, 338 U.S. 883, 94 LEd. 542. 
88. U.S.—Cole v. Loew's Incorpo¬ 
rated, D.C.Cal., 8 F.R.D. 508, re¬ 
versed on other grounds, C~A, 
Loew’s Inc. v. Cole, 185 F.2d 641, 
certiorari denied. Cole v. Loew's 
Inc, 71 S.Ctr-570,' 340 U.S. 954, 95 
LEd. 688. 

«f. D.C.—Dennis v. U. S., 171 F.2d 
986, 84 U.S.App.D.C. 31, affirmed 70 
SCt 519, 339 U.R 162, 94 LEd. 
734, rehearing denied 70 RCt 799, 
339 U.S. 950, 94 LEd. 1364. 

88. U.S.—In re Pacific R. Commis¬ 
sion, C.C.Cal., 32 F. 241, 12 Sawy. 
559. 

The privilege accorded Income tax 
i returns filed with the Commissioner 




91 C.J.S. 


| SB UNITED STATES 

States courts have, as a matter of comity, inher¬ 
ent power to authorize the taking of depositions 
on letters rogatory from courts of foreign jurisdic¬ 
tions,* 8 no comity of any kind can be invoked by 
a mere investigating committee appointed by con¬ 
gress. 90 Where the executive board of an unincor¬ 
porated association has power, its members act¬ 
ing jointly, to produce its records and documents, 
a subpoena to a member of the board to produce 
before a congressional committee records and doc¬ 
uments of the association is not defective because 
it is addressed to an individual member of the board, 
instead of to the association. 91 

d. Subjects of Inquiry 

(1) In general 


{2) Lobbying 

(3) Sedition, Disloyalty, and Espionage 
r (l) In General 

Congressional investigations may be made to secure 
Information In connection with the exerclae of the power 
of congress to legislate, to appropriate funds, and auch 
other express powers as it possesses. 

Congressional investigations may be made to se¬ 
cure information in connection with the exercise 
of the power of congress to legislate 92 and to ap¬ 
propriate funds. 99 In determining the subject mat¬ 
ter of the study and the scope and extent of the 
inquiry, congress has broad discretion. 94 Its pow¬ 
er of inquiry is coextensive with its power of leg¬ 
islation, 96 and as flexible ; 96 and the inquiry may be 
as broad as the legislative purpose requires. 97 It 


of Internal Revenue does not extend 
to taxpayer's own copies of the re¬ 
turns.—17. 8. v. O’Mara, D.C.D.C., 122 
F.Supp. 899. 

Congressional subcommittee, cre¬ 
ated to investigate extent, nature 
and effects of subversive activities in 
United States, had power to require 
production before it of union rec¬ 
ords showing names and addresses 
of members employed by federal, 
state, county or municipal govern¬ 
ment within United States, over ob¬ 
jection that such requirement consti¬ 
tuted a wholesale invasion of union's 
privacy.—U. S. v. Ftaxer, D.C.D.C., 
112 F.Supp. €69. 

89. U.S.—In re Pacific R. Commis¬ 
sion, CCCal., 82 F. 241, 12 Sawy. 
559. 

Power of courts to issue letters 
rogatory see Depositions 9 28 and 
Federal Courts | 133 1, J. 

9a U.S.—In re Pacific R. Commis¬ 
sion, supra. 

91. U.S.—U. S. v. Fleischman, App. 
D.C, 70 S.Ct. 739, 339 U.S. 849. 94 
L Ed. 906, rehearing denied 70 8. 
Ct 1017, 339 U.S. 991. 94 LEd. 
1891. 

9a U.S.—U. S. v. Norris, Neb., 67 8. 
Ct. 635, 300 U S 564, 81 I* Ed. 808— 
U. 8. v. Josephson, C.C A.N.Y., 166 
F.2d 82, certiorari denied 68 S.Ct. 
609, 338 US. 838. 92 LEd. 1122, 
rehearing denied 68 SCt 731, 833 
U.S. 858, 92 L.Ed 1188, rehearing 
denied 69 S.Ct 294. 335 U.S. 899, 93 
LEd. 434—U. 8. v. Di Carlo, D.C? 
Ohio, 102 F.Supp. 597. 

D.C.—MacCracken v. Jurney, 72 F.2d 
660. 63 App.DC. 342, reversed on 
other grounds Jurney v. MacCrack¬ 
en, 65 S.Ct 375. 294 U.S. 125. 79 L. 
Ed. 802—U. 8. v. Emspak, D.C.. 95 
F.Supp. 1012—U. 8 v. Bryan, D.C., 
72 F.Supp. 68, affirmed Barsky v. 
U. 8., 167 F.2d 241, 83 U.S.App.D.C. 
127. certiorari denied 68 S.Ct. 1611, 
984 U.S. 848, 92 LEd. 1767, rehear¬ 


ing denied 70 SCt 1001. 839 U.S. 
971, 94 L.Ed. 1379 
65 C.J. p 1267 notes 85, 92. 
Investigative power of Senate and 
House of Representatives with re¬ 
spect to Judging the elections, re¬ 
turns, and qualifications of its 
members see supra fi 16. 

Existing or proposed legislation 
DC.—U. & v. Kamp. DC.. 102 F.Supp. 
767. 

Investigation held for a legislative 
function 

(1) Hearing before committee of 
senate to substantiate earlier report 
pertinent to legislation pending be¬ 
fore congress—Young v. U. S. C A. 
DC., 212 F.2d 236. certiorari denied 
74 S.Ct 870, 347 U.S. 1015. 98 L.Ed. 
1137. 

(2) Inquiry concerning the sale or 
disposition of property the govern¬ 
ment acquired in connection with 
the war effort.—U. 8. v. Fields, D.C. 
D.C., 6 F.RD 203. 

Reply to prior oommittoo report 
Legislative purpose of subcommit¬ 
tee, holding hearings to substantiate 
earlier report on bill pending before 
; congress, was not vitiated by inci¬ 
dental desire of subcommittee to give 
interested persons chance to reply to 
statements made in such earlier re¬ 
port.—Young v. U. S., C.A.D.C., 212 
F.2d 236, certiorari denied 74 S.Ct 
870. 347 U S. 1015, 98 L Ed. 1137. 

9a D.C.—U. S. v. Bryan, D.C., 72 F. 
Supp. 58, affirmed Barsky v. U. S.. 
167 F.2d 241, 83 U.S App.D.C. 127, 
certiorari denied 68 S.Ct 1511, 834 
U.S. 843, 92 LEd. 1767, rehearing 
denied 70 SCt 1001, 839 U.S. 971, 
94 L.Ed. 1379. 

Broad power 

In connection with appropriating 
funds and determining what allot¬ 
ments of moneys should be made, 
congress may obtain information cov¬ 
ering a wide range.—U. 8. v. Bryan, 
D.C.D.C., 72 F.Supp. 68, affirmed Bar¬ 
sky V. U. 6., 167 F.2d 241, 83 U.S.App. 
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D.C. 127, certiorari denied 68 S.Ct 
1611, 334 U.S. 843, 92 LEd. 1767. re¬ 
hearing denied 70 S.Ct 1001. 839 U.S. 
971, 94 LEd. 1379. 

94. DC—U. S. v. Bryan, DC., 72 F. 
Supp. 58, affirmed Barsky v. U. S., 
167 F.2d 241, 83 U.S.App D.C. 127, 
certiorari denied 68 S.Ct 1511, 334 
U.S. 842, 92 LEd. 1767, rehearing 
denied 70 S.Ct 1001. 239 U.& 971, 94 
L.Ed. 1379. 

Particular subjects held proper 

(1) Violation of rights of free 
speech and assembly and undue in¬ 
terference with right of labor to or¬ 
ganize and bargain collectively. In 
contemplation of enactment of reme¬ 
dial legislation.—U S. v. Creech, D.C. 
D.C., 21 F.Supp. 439. 

(2) Old-age pension plans with 
special reference to conduct of any 
person or group claiming to promote 
old-age pension legislation.—Town¬ 
send v. U. S., 95 F.2d 352, 68 App D.C. 
228, certiorari denied 68 8.CL 880, 808 
U.S. 664, 82 L.Ed. 1121. 

95b D.C—Barsky v. U. 8. 167 F.2d 
241, 83 U.S App.D C 127, certiorari 
denied 68 RCt 1511, 334 U.S. 843, 
92 LEd. 1767, rehearing denied 70 
S.Ct 1001. 339 U.S. 971, 94 L.Ed. 
1379. 

9a U.S —U. S. v. Josephson. C.C.A. 
N.Y., 165 F 2d 82, certiorari denied 
68 S Ct 609, 233 U.S 838. 92 LEd. 
1122, rehearing denied 68 S.Ct 731, 
333 U.S. 858, 92 L.Ed. 1188, rehear¬ 
ing denied 69 S.Ct 294, 885 U.R 
899, 98 L.Ed. 434. 

97. U.S.—Marcello v. U. S- CA.La.. 
196 F.2d 437—U. S. v. Di Carlo, D.C. 
Ohio, 102 F.Supp. 597. 

D.C.—U. 8. v. Emspak, D.C, 95 F. 

Supp. 1012. 

All po s sib l e eases 
A legislative Inquiry anticipates 
all possible cases which may arise 
thereunder, and evidence admissible 
must be responsive to scope of in¬ 
quiry. 
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is not fimited to the scope or the content of con¬ 
templated legislation,®* or to procuring informa¬ 
tion precisely and directly bearing on some proposed 
measure, the enactment of which is contemplated 
or considered.** The power to investigate must 
have latitude to enable the congress, not only to 
legislate, but to determine when legislation is not 
necessary . 1 

The validity of a congressional inquiry is not 
measured by the same yardstick as the validity of 
legislation which is enacted by congress.* The col¬ 
lection of facts may cover a wide field, and may 
cover, not only the precise topic involved in pro¬ 
spective legislation, but also all matters that may 
have an indirect bearing on the subject.* If the 
subject under scrutiny may have any possible rele¬ 
vancy and materiality, no matter how remote, to 


some possible legislation, it is within the power of 
congress to investigate * 4 The extent of the inves¬ 
tigative power is not measured by the recommenda¬ 
tions for legislation which result therefrom, or their 
absence , 5 and it is not limited by the possibility that 
invalid as well as valid legislation may ensue from 
the inquiry . 4 

In connection with its power to regulate inter¬ 
state commerce, congress has power to investigate 
all matters affecting commerce between and among 
the states , 7 including organized crime in interstate 
commerce,* and it may also secure information 
bearing solely on some aspects of intra-state com¬ 
merce.® Congress has power to investigate viola¬ 
tions of federal laws with a view to further legis¬ 
lation pertaining thereto , 10 and in enacting crim¬ 
inal legislation, it may investigate conditions in 


US—XT. 8. v. Orman, C.AN.J., 207 
F.2d 143. 

DC—Townsend v. U S. 95 F2d 352. 
€8 AppD.C. 223, certiorari denied 
58 S.Ct. 830. 303 U.& 664. 82 L.Ed 
1121 . 

•8- DC.—Barsky v. U. 8., 167 F.2d 
241. 83 U.SApp D C. 127, certiorari 
denied 68 S.Ct. 1511. 334 U.S. 843. 
92 LEd. 1767, rehearing denied 70 
SCt. 1001. 339 U.S. 971. 94 L.Ed 
1379. 

99. DC.—U. S. v. Bryan. D.C., 72 F. 
Supp. 68, affirmed Barsky v. U. S., 
167 F.2d 241, 83 USApp.D.C. 127. 
certiorari denied 68 S.Ct. 1511, 334 
U.S. 843. 92 L.Ed. 1767, rehearing 
denied 70 S.Ct. 1001. 339 U.S. 971. 
94 L.Ed. 1379. 

1- D.C.—U. 8. v. Jaffe. DC. 98 F. 
Supp. 191—U. 8. v. Fitzpatrick, D 
C.. 96 F.Supp. 491. 

8 . D.C.—U. 8. v. Jaffe. DC.. 98 F. 
Supp. 191—U. 8 v. Fitzpatrick, D. 
C. ( 96 F.Supp. 491. 

Wot identical powers 
The powers of congress with re¬ 
spect to Investigation and legisla¬ 
tion are not absolutely identical; the 
power of investigation is the wider 
and extends to matters on which it 
could not constitutionally legislate 
directly, if they are reasonably cal¬ 
culated to afford Information useful 
and material in the framing of con¬ 
stitutional legislation.—Interstate 

Commerce Commission v. Harrlman, 
CC.N.Y., 157 F. 432, affirmed 29 S.Ct. 
116. 211 U.S. 407, 53 L.Ed. 263. 

8 . D.C.—U. 8. v. Bryan, D.C., 72 F. 
Supp. 68. affirmed, Barsky v. U. S., 
167 F.2d 241. 83 U.S AppD.C. 127, 
certiorari denied 68 8 Ct. 1611. 334 
U.S. 843. 92 L.Ed. 1767, rehearing 
denied 70 S.Ct 1001, 889 U.S. 971, 
84 LEd. 1879. 

81 C.J.8.—4 


Disbursement of private tends 
Fact of existence of such official 
bodies as U.N.R.R A. and the Presi¬ 
dent's War Relief Control Board, 
and then-pending proposals for loans 
to foreign governments, justified con¬ 
gressional inquiry into disbursement 
abroad of private funds collected in 
United States avowedly for relief but 
reasonably represented as being 
spent for political purposes in Eu¬ 
rope—Barsky v. U. 8., 167 F.2d 241. 
83 U S.App.D C. 127, certiorari denied 
68 S.Ct 1511. 334 U.S. 843. 92 LEd. 
1767, rehearing denied 70 S.Ct 1001, 
339 U.S 971, 94 LEd. 1379. 

4. D.C.—U. S. v. Bryan. D.C., 72 F. 
Supp. 68, affirmed Barsky v. U. S., 
167 F 2d 241. 83 U.SApp.DC. 127, 
certiorari denied 68 SCt 1511, 334 
U.S 843. 92 L.Ed. 1767, rehearing 
denied 70 S.Ct 1001, 339 U.S. 971, 
94 L.Ed 1379. 

6. DC.—Townsend v. U. 8., 95 F.2d 
352. 68 App.D.C. 223, certiorari de¬ 
nied 58 SCt 830. 303 US. 664, 82 
LEd. 1121—U. 8. v. Dennis. D.C.. 
72 F.Supp. 417, affirmed 171 F.2d 
986, 84 U S App D.C. 31, affirmed 70 
S Ct 619, 339 U S 162, 94 L Ed. 734, 
rehearing denied 70 S.Ct 799, 339 U. 
S. 950, 94 L Ed. 1364—U. S v. Bry¬ 
an, DC, 72 F.Supp. 58, affirmed 
Barsky v. U. S., 167 F 2d 241. 83 U 
S.App D.C. 127, certiorari denied 68 
SCt. 1511, 334 U.S. 843. 92 LEd. 
1767, rehearing denied 70 S.Ct 1001, 
339 U.S. 971, 94 LEd. 1379. 

Fast results 

Fact that a committee has pro¬ 
posed but little legislation in the 
past is Immaterial with respect to 
the validity of its creation or its 
power to make the investigations au¬ 
thorized by congress.—U. S. v. Jo- 
sephson, CC.AN.Y., 165 F.2d 82, cer¬ 
tiorari denied 68 S.Ct. 609, 333 U.S. 
838, 92 L.Ed. 1122, rehearing denied 
68 S.Ct. 731, 333 U.S. 858, 92 L.Ed. 
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1138, rehearing denied 69 B.CL 294, 
335 U.S. 899, 93 LEd. 434. 

B. U.S.—U. 8. v. Josephson, supra. 
D.C.—Barsky v. U. S. 167 F.2d 241, 
83 U.S.App.DC. 127. certiorari de¬ 
nied 68 SCt 1511. 334 US. 843, 92 
LEd. 1767. rehearing denied 70 S 
Ct 1001, 339 U.S. 971, 94 LEd. 
1379 

7. U.S—U. S. v. Di Carlo. D.COhio. 
102 F Supp 597. 

& U.S—Aiuppa v. U. S.. C.A.Ohlo, 
201 F 2d 287 

9. DC.—U. S. v. Bryan. D.C.. 72 F. 
Supp. 58. affirmed. Barsky v. U. S., 
167 F.2d 241. 83 U.S.App.D.C. 127. 
certiorari denied 68 S.Ct 1511, 834 
U.S. 843. 92 L.Ed. 1767, rehearing 
denied 70 S.Ct 1001. 889 U.S. 971. 
94 L Ed. 1379. 

Effect on interstate o ommer oe 
The power to investigate extends 
to subjects within the exclusive ju¬ 
risdiction of the states to ascertain 
whether matters of local concern im¬ 
pinge on or affect interstate com¬ 
merce—U. S. v. Di Carlo, D.C.Ohio, 
102 F.Supp. 697. 

Zimitatlon on right 
Where congress undertakes to in¬ 
vestigate violations of criminal laws 
of the states as an incident of its 
power to regulate interstate com¬ 
merce, such power must be exercised 
with due regard to the constitutions 
of the several states and the rights 
of witnesses thereunder.—U. 8. v. Di 
Carlo, supra. 

Organised crime 

. Special committee of the senate, in 
investigating organized crime, was 
authorised to put to witness, who 
was allegedly connected with gam¬ 
bling, questions relating to alleged 
violations of state law as well as al¬ 
leged violations of federal law.—U. 8. 
v. Di Carlo, supra. 

14k U.8.—U. S. v, Di Carlo, supra. 
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states localities involving violations of local 
law. 11 Congress may not compel the divulgence 
of information for the purpose of ascertaining 
whether a crime has been committed as a basis for 
a criminal prosecution, 12 but if such information 
is desired for use in connection with legislation, con¬ 
gress has a right to demand it. 12 The house of 
representatives may make or authorize investiga¬ 
tions and inquiries in aid of its power of impeach¬ 
ment. 14 

A committee of congress has the right to investi¬ 
gate a suit brought by the federal government, 
with the idea of determining whether the suit 
should be continued, and so advise congress. 12 

Inquiry into private affairs . Congress, or a com¬ 
mittee thereof, does not possess the power to ex¬ 
amine private citizens indiscriminately in the mere 
hope of stumbling on valuable information. 16 It 
is not vested with general power to inquire into pri¬ 
vate affairs and compel disclosures, 17 its power 
therein being limited to the right to make such in¬ 
quiry only in so far as is necessary and appropri¬ 
ate to make its express powers effective. 18 Con¬ 
gress cannot empower a commission to investigate 
the private affairs, books, and papers of the offi¬ 
cers and employees of corporations indebted to 
the government, as to their relations to other com¬ 


panies, except as far as such officers and employees 
are willing to submit them for inspection. 12 

(2) Lobbying 

Congress, or sn authorized committee thereof, may 
investigate lobbying. 

Congress, or an authorized committee thereof, 
may investigate lobbying. 20 A committee author¬ 
ized to investigate all lobbying activities intended 
to influence legislation is limited in its investiga¬ 
tions to representations made directly to congress, 
its members, or its committees, and does not extend 
to attempts or plans to influence legislation indirect¬ 
ly. 21 It is not authorized to inquire as to the 
names of those who purchased books of a particu¬ 
lar political tendentiousness for further distribu¬ 
tion. 22 The mere fact that a person registers un¬ 
der the Federal Lobbying Act does not entitle a 
committee investigating lobbying activities to in¬ 
vestigate all his affairs. 23 

(3) Sedition, Disloyalty, and Espionage 

Congress, or an authorized committee thereof, has 
power to Investigate potential threats to itself and to 
our form of government and may inquire with respect 
to sedition, disloyalty, and espionage. 

Congress has power to inquire into potential 
threats to itself and to our form of government, 24 


11. D.C.—U. S. v. Bryan. DC. 72 P. 
Supp. 58, affirmed Barsky v. U. S., 
167 F.2d 241, 83 USAppDC. 127, 
certiorari denied 68 SCt 1511, 334 
U.S. 843. 92 L.Ed. 1767, rehearing 
denied 70 S.Ct. 1001, 339 U.S. 971, 
94 L Ed. 1379. 

12. DC—U. S v Bryan. DC, 72 P. 
Supp 58, affirmed Barsky v. U. S, 
167 F.2d 241. 83 U.S.AppDC. 127, 
certiorari denied 68 S.Ct. 1511, 334 
U.S. 843, 92 Li Ed. 1767, rehearing 
denied 70 SCt. 1001, 339 U.S. 971, 
94 L. Ed. 1379. 

13. D.C.—U. S v. Bryan, D.C., 72 P. 
Supp. 68, affirmed Barsky v. U. S., 
167 F.2d 241, 83 U.SApp.D.C. 127, 
certiorari denied 68 S Ct. 1511, 334 
US. 843. 92 LEd. 1767, rehearing 
denied 70 SCt. 1001, 339 U.S. 971, 
94 L.Ed. 1379. 

14. U.S.—U. S. ex rel. Marshall v. 
Gordon, D.C.N.Y.. 235 F. 422, re¬ 
versed on other grounds 37 SCt. 
448, 243 U.S. 521, 61 L.Ed. 881, L.RJ 
A.1917P 279, Ann Cas.l918B 371. 

65 C.J. p 1267 note 94. 

18. U.S.—>U. S. v. Fallbrook Public 
Utility Dist., D.C.Cal., 101 P.Supp. 
298. 

Bisson for role 

The congress of the United States 
has the unlimited right to dispose 
of the property of the United States; 
gad notwithstanding any rights 


which the government of the United 
States has acquired by purchase, con¬ 
gress can declare that it should for¬ 
feit these rights, or that it should 
claim them —U. S. v. Fallbrook Pub¬ 
lic Utility Dist., supra. 

16. U.S.—U. S. v. Orman, C.A.N.J., 
207 F 2d 148 

17. U S.—Sinclair v U. S., App D.C., 
49 S Ct. 268, 279 U.S. 263, 73 L.Ed 
692—McGrain v. Daugherty, Ohio, 
47 S.Ct. 319, 273 U.S. 135, 71 L.Ed. 
580, 50 A L.R. 1. 

65 C.J. p 1268 note 2 [a]. 

18. U S.—McGrain v. Daugherty, 

Ohio, 47 SCt. 319, 273 U.S. 135, 71 
L Ed 680, 50 A L.R. 1. 

65 C.J. p 1268 note 2. 

19. U.S.—In re Pacific R. Commis¬ 
sion, C.C.Cal., 32 F. 241, 12 Sawy. 
559. 

65 C.J. p 1267 note 87. 

901. D.C.—rRumely v. U. S.. 197 F.2d 
166, 90 U.S.App.D.C. 382, affirmed 
U. S. v. Rumely. 73 S.Ct. 643, 345 
U.S. 41, 97 L.Ed. 770—U. S. v. 
Kamp, D.C., 102 F.Supp. 757. 

21. U S —U. S. v. Rumely, App D C., 
73 S.Ct. 543, 346 U.S. 41, 97 L.Ed. 
770. 

D.C.—U. S. v. Patterson, 206 F.2d 
433, 92 U.S.App.D.C. 222. 

Tnfinanolng public opinion 

Resolution authorizing investiga¬ 
tion was construed not to Include at¬ 
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tempt to influence public opinion by 
publication and distribution of books, 
pamphlets and other writings—Rum¬ 
ely v U. S. 197 F 2d 166, 90 U S 
App DC. 382. affirmed 73 SCt. 543. 
345 U.S. 41. 97 LEd. 770 

22. U.S—U S. v. Rumely, App DC, 
73 S.Ct 643, 345 U.S. 41, 97 LEd. 
770. 

Pnblio sale of books and documents 
is not lobbying.—Rumely v. U. S, 197 
F.2d 166, 90 U.S^App.D.C. 382, affirm¬ 
ed 73 S Ct. 643, 345 U.S. 41, 97 L.Ed. 
770. 

23. DC —Rumely v. U. 8., supra. 

24. D.C—Barsky v. U. 8., 167 F.2d 
241, 83 USApp.DC 127, certiorari 
denied 68 S.Ct. 1611. 334 U.8. 843, 
92 LEd. 1767, rehearing denied 70 
S.Ct 1001, 339 U.S. 971, 94 LJSd. 
1379. 

Duty to preserve itself 
Congress, as part of existing ma¬ 
chinery of government has power 
to inquire into potential threats to it¬ 
self for basic reason that having 
been established by people as an In¬ 
strumentality for protection of rights 
of the people, it has an obligation to 
its creators to preserve Itself.— Bar¬ 
sky v. U. S., supra. 

CHiareatee of a republieaa fen of 
government 

Constitutional provision whereby 
United States guarantees to every 
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and into the advisability of other forms of govern¬ 
ment. 25 It may investigate, or authorize inves¬ 
tigation by a committee, on the subject of un- 
American and subversive activities, 26 and on the 
subjects of Communism and the Communist Par¬ 
ty. 27 In so doing it need not define the words "un- 
American” and "subversive,” and it can vest in 
the investigating committee the discretion to make 
a preliminary determination as to what activities 
are comprised within such terms. 26 

In such an investigation, congress, or its com¬ 
mittee, may investigate the person or organization 
engaged in diffusing subversive propaganda ; 29 
and it is not limited to an investigation and ap- 
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praisal of pamphlets, bodes, magazine articles, lec¬ 
tures, and other propaganda activities intended by 
an organization for general public attention and con¬ 
sumption, 30 but it may also inquire as to the financ¬ 
es of the organization 21 and its personnel. 22 It 
may investigate the extent and nature of subversive 
activities, including infiltration by persons who are 
or may be under the domination of a foreign gov¬ 
ernment or organizations controlling the world 
Communist movement. 32 It has power to identify 
individuals who believe in Communism and those 
who belong to the party, 24 and may inquire whether 
or not a witness subpoenaed by it is or was a 
member of the Communist Party or a believer in 
communism, 25 whether he is or was a member of 


state a republican form of govern¬ 
ment alone would supply authority 
for congressional inquiry into poten¬ 
tial threats to republican form of 
governments of the states—Barsky 
v. U. S.. supra. 

93. D C.—Barsky v. U. S. supra. 
Power to amend 

Inquiry into the desirability vel 
non of other forms of government is 
a power of congress under its man¬ 
date to initiate amendments if such 
become advisable.—Barsky v. U S. 
supra. 

98. U.S —U S. v Josephson, C C.A 
NT.. 165 F 2d 82. certiorari denied 
68 SCt. 609. 333 US 838, 92 L Ed 
1122. rehearing denied 68 SCt 731, 
333 U S 868. 92 L Ed 1138. rehear¬ 
ing denied 69 SCt 294. 335 U.S. 
899. 93 L Ed. 434 

DC—U S v Lattimore. CA. 215 F 
2d 847—Eisler v. U S. 170 F 2d 
273, 83 USAppDC 315, certiorari 
dismissed 70 SCt 181. 338 US 883. 
94 LEd. 642—U. S v. Dennis. DC. 
72 FSupp 417, affirmed 171 F.2d 
986. 84 U S App D.C. 31. affirmed 70 
SCt 619. 339 US. 162. 94 LEd 734. 
rehearing denied 70 SCt 799. 339 
US 950, 94 L.Ed. 1364—U S. v. 
Bryan. DC., 72 FSupp 68, affirm¬ 
ed. Barsky v. U. S, 167 F2d 241. 
83 U.S App DC. 127, certiorari de¬ 
nied 68 S.Ct. 1511, 334 US 843, 92 
L Ed 1767, rehearing denied 70 S 
Ct. 1001, 339 U.S. 971, 94 I*Ed. 1379 
Propaganda 

Pro-Soviet propaganda published 
by particular organization was held 
to constitute a subversive attack on 
the principle of the American form 
of government within meaning of 
house resolution authorizing investi¬ 
gation of subversive and un-Ameri- 
•can propaganda, so as to justify in¬ 
quiry by the committee—Morford v. 
U. 8., 176 F.2d 64. 85 U.S.App.D.C., 
172, reversed on other grounds 70 S. 
Ct. 686, 839 U.S. 268. 94 L.Ed. 815. 
Prinoipla of gov e rnment 

In order to justify inquiry by com¬ 
mittee acting under house resolution 


authorizing investigation of subver¬ 
sive and un-American propaganda, it 
is not necessary that there be an at¬ 
tack on the American government, or 
an advocacy of its violent overthrow, 
but it is enough if the principle of 
the American form of government is 
attacked.—Morford v. U. S.. supra. 

97. DC-U S. v. Lattimore. C.A., 
215 F.2d 847. 

JustMoatloa 

The view that communism is a po¬ 
tential menace to form of govern¬ 
ment incorporated in Constitution 
and guaranteed by it to states is 
held by sufficiently respectable au¬ 
thorities. both judicial and lay, to 
Justify congressional Inquiry into the 
subject—Barsky v. U 8.. 167 F 2d 
241. 83 U S.App D C. 127, certiorari 
denied 68 SCt. 1511. 334 US 843. 92 
LEd 1767, rehearing denied 70 SCt. 
1001, 339 U.S 971. 94 LEd 1379. 
Communist infiltration 

Investigation of communist infil¬ 
tration of motion picture industry 
was proper subject of inquiry—Law- 
son v. U. S, 176 F 2d 49. 85 U S.App 
DC 167, certiorari denied 70 S.Ct 
663, 339 U.S 934. 94 LEd. 1352. re¬ 
hearing denied 70 S.Ct 994, 339 U S. 
972. 94 LEd. 1379—Trumbo v. U. S, 
176 F 2d 49, 85 U.S App DC. 167, cer¬ 
tiorari denied 70 S Ct 663, 339 U.S 
934, 94 L Ed. 1353. rehearing denied 
70 SCt. 995, 339 US 972, 94 L.Ed. 
1379 

98. DC.—U. S v. Bryan, DC DC., 
72 F Supp 58, affirmed, Barsky v. 
U. S., 167 F 2d 241, 83 USAppDC. 
127, certiorari denied 68 SCt 1511, 
334 US. 843, 92 L.Ed 1767, rehear¬ 
ing denied 70 SCt. 1001, 339 U.S. 
971, 94 L Ed. 1379. 

I 

99. D.C.—Morford v. U. S., 176 F.2d 
64, 85 USApp.DC. 172, reversed 
on other grounds 70 SCt. 586, 339 
U.S. 258, 94 L.Ed. 816. 

30. D.C.—Marshall v. U. S., 176 F.2d 
473, 86 U.S.App.D C. 184. certiorari 
denied 70 S.Ct. 633, 339 U.S. 933, 94 
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LEd 1352, rehearing denied 70 8. 
Ct. 976. 339 U.S. 959. 94 L Ed 1369. 
31. D.C—Marshall v. U. 8., supra. 
Receipts and disbursements 

(1) Committee was held author¬ 
ized to require chairman of organ¬ 
ization being investigated to produce 
its records relating to the solicita¬ 
tion and disbursement of funds with 
a list of all contributors.—Marshall 
v. U S , supra. 

(2) The committee may properly 
request the records of receipts and 
disbursements of the organization 
disbursing subversive propaganda, as 
it is of importance that congress 
know where such an organization 
gets its money, and exactly what it 
does with it.—Morford v. U. S. 176 
F 2d 64, 85 US.AppDC. 172, reversed 
on other grounds 70 S Ct. 586, 339 U. 
S. 258. 94 L Ed 815. 

39. DC—Marshall v. U. S., 176 F2d 
473. 85 US App D.C. 184, certiorari 
denied 70 SCt. 633. 339 U.S 933. 
94 LEd 1362, rehearing denied 70 
S.Ct. 976, 339 U.S. 959, 94 L.Ed. 
1369. 

Producers of publications 

Committee was authorized to re¬ 
quest the names of persons who pro¬ 
duced subversive and un-American 
publications—Morford v. U. S., 176 
F.2d 54, 85 U S App.D C. 172, reversed 
on other grounds 70 S-Ct- 586, 339 U. 
S. 258. 94 L.Ed. 815. 

33. D.C.—U. 8. v. Lattimore, C.A, 
215 F 2d 847. 

34. DC.—Barsky v. U. 8, 167 F2d 
241, 83 U.S.App.DC. 127, certiorari 

. denied 68 SCt. 1611. 334 U.S. 843, 
92 L Ed. 1767. rehearing denied 70 
SCt. 1001, 339 U.S. 971, 94 L.Bd. 
1379. 

B e ac on for power 

The nature and scope of the pro¬ 
gram and activities of the Commu¬ 
nist Party depend in large measure 
on the character and number of their 
adherents.—Barsky v. U. 8, supra. 

35. U.S.—Loew's Inc. v. Cole. C.A 

I Cal., 185 F.2d 641, certiorari denied 
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a particular writer's guild, 8 * dr whether or not 
he knew that a particular person was a communist. 87 
Such investigations are not invalid on the ground 
that they have as their subject the private affairs 
of private citizens, 88 or that they authorize an 
inquiiy into political opinions in violation of the 
Constitution. 88 

e. Compliance by Witnesses in General 

Persons properly summoned by congress or s con¬ 
gressional committee have the duty to comply therewith, 
and to conform to the procedure of the committee, but 
a witness before a congressional committee Is not de¬ 
prived of hie legal rights or shorn of his constitutional 
privileges. 

In general, persons properly summoned by con¬ 


gress, or a congressional committee, have the duty 
and obligation to comply therewith. 40 They must 
appear at the hearing; 41 and a witness who has 
appeared before a committee is required to remain 
in attendance and not to depart therefrom with¬ 
out leave of the committee, as long as he is physi¬ 
cally able so to do without serious impairment to 
his health. 48 He has no right to leave a hearing 
because he does not like the questions propounded 
to him. 48 He is bound to conform to the proce¬ 
dure of the committee 44 and respond to its ques¬ 
tions; 45 and he has no right to vary its proce¬ 
dures, 40 or to impose conditions on his willingness 
to testify 47 or conditions under which, having ap- 


Cole v. Loew's Inc., 71 SCI S70. 
840 U.S. 954. 95 L.Ed. €88. 

D.C.—Lawson v. U. S. 170 F.2d 49, 
85 U.S.App.D.C. 167, certiorari de¬ 
nied 70 S.Ct. 663, 339 TJ.S. 934. 94 
L.Bd. 1352, rehearing denied 70 S. 
Ct 994, 339 U S. 972. 94 L.Ed. 1379 
—Trumbo v. U. S. 176 F.2d 49, 85 
U.8.App.DC. 167, certiorari denied 
70 act 668, 339 U.a 934, 94 L.Ed. 
1853, rehearing denied 70 S.Ct 995, 
889 U.S. 972, 94 L Ed. 1879. 
Resolution held sufficient 

Resolution authorizing committee 
to investigate “subversive and Un- 
American propaganda that • • • 
attacks the principles of the form of 
government as guaranteed by our 
Constitution,** is sufficiently definite 
and authoritative to permit commit¬ 
tee to ask if witness is a believer in 
communism or a member of Commu¬ 
nist Party.—Barsky v. U. S, 167 F.2d 
241, 83 U.SApp.D.C. 127, certiorari 
denied 68 S.Ct. 1511, 334 U.S. 843, 92 
L-Ed. 1767, rehearing denied 70 S.Ct. 
1001. 839 U.S. 971, 94 L.Ed. 1379. 

38b U.S.—Loew's Inc. v. Cole, CA. 
Cal., 185 F.2d 641, certiorari denied 
Cole v. Loew's Inc.. 71 S.Ct. 570. 
340 U.S. 954, 95 LJSd. 688. 

D.C.—Lawson v. U. 8., 176 F2d 49, 
85 U.8.App.D.C. 167, certiorari de¬ 
nied 70 S.Ct 663, 339 U.S. 934, 94 
L.Ed. 1352, rehearing denied 70 8. 
Ct 994, 339 U S. 972, 94 L.Ed. 1379 
—Trumbo v. U. 8., 176 F.2d 49, 85 
U.S.App.D.C. 167, certiorari denied 
70 S.Ct 663, 339 U.S. 934, 94 L.Ed. 
1353, rehearing denied 70 S.Ct 995, 
339 U.a 972, 94 L.Ed. 1379. 

87. D.CL—U. a v. Lattimore, CA., 
215 F.2d 847. 

98m U.S.—U. 8. v. Josephson, CCA. 
N.Y., 165 F.2d 82, certiorari denied 
68 act 609, 333 U.S. 839, 92 L.SML 
1122, rehearing denied 68 S.Ct 721, 
233 U.S. 858, 92 L.Ed. 1138, re¬ 
heating denied 69 S.Ct 294, 335 U.R 
899, 93 L.Ed. 434. 

39. D.C—-U. a v. Lattimore, CA, 
215 P.3d 847. 

sa UJL—U. a V. Bryan, App.D.C, 


70 S.Ct 724, 339 U.S. 323. 94 L.Ed 
884, rehearing denied 70 S Ct 1018, 
839 U.S. 991, 94 UEd. 1391. 
Officers of association 

The directing officers of an unin¬ 
corporated association have same re¬ 
sponsibility to comply with subpoe¬ 
na Issued by a congressional commit¬ 
tee as if they were corporate officers 
—U. S. v. Fleischman, App.DC, 70 
S.Ct 739, 339 U.S 349. 94 L Ed. 906. 
rehearing denied 70 S Ct 1017, 339 U. 
S. 991, 94 L.Ed. 1391. 

41. U.S.—U. S. v. Groves, D.C.Pa., 
18 FSupp 3. 

Condonation 

Statement by chairman of senate 
Investigating committee, at hearing 
at which defendants failed to appear 
as directed by subpoenas, that sub¬ 
poenas were still in force and that 
defendants might appear on subse¬ 
quent date, was not condonation of 
defendants' failure to appear, where 
statement was followed by further 
statement that defendants would be 
punished—U. 8. v. Groves, supra. 
Extension of appearance date 

Two-day extension of date fixed in 
subpoenas for hearing before Senate 
subcommittee did not justify defend¬ 
ant witnesses* failure to appear, 
where they were in Washington for 
purpose of attending hearing.—U. S. 
v. Groves, supra. 

42. U.S.—U. S. v. Costello, C.A.N.Y., 
198 F.2d 200, certiorari denied 73 S. 
Ct 166, 344 U.S. 874, 97 LEd. 677, 
rehearing denied 73 S.Ct 274, 344 
U.8. 900, 97 L-Ed. 696. 

43. D.C.—Townsend ▼. U. 8., 95 F. 
2d 352, 68 App.D.C. 228, certiorari 
denied 59 S.Ct 890, 303 U.S. 664, 82 
L.Ed. 1121. 

Remedy of witness is by objection 
and refusal to answer.—Townsend v. 
U. 8„ supra. 

4A U.S.—U. 8. v. Orman, C.A.N.J., 
207 F.2d 148. 

D.C.—Eisler v. U. 8.. 170 F.2d 273, 
83 U.8APP.D.C. 315, oertlorarl dis¬ 
missed 70 Ret 181, 388 UA 888, 94 
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L.Ed. 542—Townsend v. U. 8., 95 F. 
2d 352, 68 App.D.C. 223, certiorari 
denied 58 S.Ct 830. 803 U.8. 664, 82 
LEd. 1121. 

45. U.S —U. a v. Orman. C.AN.J.. 
207 F 2d 148—U. S v. Costello. C.A. 
N.Y., 198 F.2d 200. certiorari de¬ 
nied 73 SCt 166, 344 U.S. 874. 97 
L Ed. 677, rehearing denied 73 S.Ct 
274. 344 U S 900, 97 LJSd. 696. 
D.C.—Townsend v. U. 8.. 95 F.2d 352, 
68 AppDC 223, certiorari denied 
58 S Ct 830, 303 U.S. 664, 82 L.Ed. 
1121 . 

Arrest 

The fact that ••political refugee* 9 
was arrested and escorted to con¬ 
gressional investigating committee 
by federal officers did not mitigate 
his obligation to give testimony, 
since the arrest if actually unlawful 
was a matter to be contested in a 
judicial proceeding, if he so desired, 
and was Irrelevant to proceedings 
before committee.—Eisler v. U. 8.. 
170 F.2d 273, 83 U.SApp.D.C. 315, 
certiorari dismissed 70 8.CL 181, 838 
U.S. 883. 94 L.Bd. 542. 

48. US —U. 8. v. Orman, C.AN.J., 
207 F.2d 148. 

47. U.S.—U. 8. v. Costello. CANY., 
198 F.2d 200, certiorari denied 73 
8.Ct 166, 344 US. 874, 97 LEd. 
677, rehearing denied 73 S.Ct. 274, 
344 U.8. 900, 97 L.Ed. 696. 

DC—Eisler v. U. 8., 170 F.2d 273. 
83 U.S.App.D.C. 315, certiorari dis¬ 
missed 70 S.Ct. 181, 838 U.8. 888, 
94 L.Ed. 542. 

Disclosure to newspaper* 

A witness was not justified in re¬ 
fusing to answer a pertinent question 
unless committee agreed not to pub¬ 
licize the Information he would give 
them, since the possibility that his 
testimony might be given to the 
newspapers was not a distracting 
circumstance which might Jeopardize 
the accuracy and truthfulness of his 
answers, especially when testimony 
was sought at closed session of the 
committee.—U. & v. Orman, GAJf«J„ 
207 P.2d 146. 
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peared, he will remain in attendance. 46 

A witness before a congressional committee, how¬ 
ever, is not deprived of his legal rights or shorn 
of his constitutional privileges. 44 He is not re¬ 
quired to remain in attendance or testify when he 
is physically or mentally unable to do so, or where 
there is reasonable basis for belief by him that 
by so doing his health will be seriously impaired. 60 
Also, he may rightfully refuse to answer questions, 
where they exceed the power of the body making 
the investigation, or are not pertinent; 61 and, in 
the absence of a grant of immunity, he may refuse 
to answer questions which will tend to incriminate 
him, as discussed in the C.J.S. title Witnesses §§ 
430-440, also 70 C.J. p 719 note 43-p 733 note 4. 
He may exercise his privilege of refusing to an- 
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swer questions and submit to a court the correct¬ 
ness of his judgment in so doing. 66 On die other 
hand, a person acts at his peril where he fails or 
refuses to appear or to produce documents before 
a congressional committee, 66 or where he refuses 
to answer questions by such a committee. 64 It is 
the duty of the courts, when called on to uphold 
and enforce the power of congress to investigate, 
to determine whether or not a constitutional lim¬ 
itation justifies a witness in refusing to answer a 
question propounded to him. 66 The duty of a 
witness to answer questions asked him must be 
judged as of the time of his refusal to answer, 
and it cannot be enlarged by subsequent action 
of congress. 66 Witnesses in committee hearings 
cannot be required to be familiar with the compli¬ 
cations of parliamentary practice. 67 


PnUmliMT remarks 

A witness is not entitled to refuse 
to be sworn and give testimony, ex¬ 
cept on the condition that he first be 
permitted to make a few remarks — 
Elsler v. U. 8 . 170 F.2d 273. 83 U. 8 . 
App.D.C. 815. certiorari dismissed 70 
8 .Ct. 181. 338 TJ.S. 883. 94 LEd. 542. 

48. TJ.S —U. S. v. Costello. C.AN.Y., 
198 F.2d 200 . certiorari denied 73 
S.CL 168. 344 U.S. 874. 97 LEd. 677. 
rehearing denied 73 S.CL 274, 344 
U S. 900. 97 LEd. 696. 

48. U.S —Carlson v. U. S. C. A Maas., 
209 F.2d 209—Cole v. Loew’s Incor¬ 
porated. D.C.Cal. ( 8 FRD 508, re¬ 
versed on other grounds Loew’s 
Inc. v. Cole, 185 F 2d 641. certiorari 
•denied Cole v. Loew’s Inc., 71 S CL 
570. 340 US 954, 95 LEd. 688 . 
D.C.—Emspak v. U. 8 .. 203 F.2d 54. 
91 U.S.App.DC. 378. certiorari 
granted 74 S.CL 23, 346 U.S. 809. 
98 LEd. 861. 

Power of legislature to require wit¬ 
nesses to answer questions by pro¬ 
viding complete immunity from 
criminal prosecution see Witnesses 

II 482—440. 

Wader claim of privilege 
Where a committee of congress 
does not have the power to compel 
incriminating testimony because con¬ 
gress has not empowered it to grant 
complete immunity to witnesses be¬ 
fore It a witness before it is not in 
oontempt if he refuses to answer, in 
reliance upon his constitutional priv¬ 
ilege against self-incrimination, even 
after a specific direction to answer, 
provided his claimed privilege is val¬ 
id and he has not waived his privi¬ 
lege after asserting It.—Bart v. U. 
8.. 808 F.2d 45, 91 U.S.App.D.C 370, 
certiorari granted 74 8 .CL 872. 847 
XML 1011, 88 1*1 ML 1184. 


50L U.S.—U. 8 . v. Costello. C.A.N.Y.. 
198 F 2d 200, certiorari denied 73 
S.Ct. 166, 344 U S. 874, 97 L Ed. 677, 
rehearing denied 73 S.CL 274, 344 
U S. 900, 97 LEd. 696. 

51. US—McGrain v. Daugherty, 
Ohio. 47 S.Ct. 319, 273 U.S. 135. 71 
LEd. 680, 50 ALR. 1—Cole v. 
Loew's Incorporated, D.C.Cal., 8 F. 
HD 508, reversed on other 
grounds, CA, Loew's Inc. v. Cole, 
185 F.2d 641, certiorari denied Cole 
v. Loew's Inc. 71 S.CL 670, 340 
U.S. 954, 95 L Ed 688 . 

D.C —U. S. v. Raley. D.C.. 96 F.Supp. 
495—U. S. v. Fitspatrick, D.C., 96 
F.Supp 491. 

65 C.J. p 1268 note 8 . 

Nature of right 

Right of witness before congres¬ 
sional committee to refuse to answer 
question which is not pertinent is 
not a personal privilege, such as 
right to refrain from self-incrimina- 
tion, which is waived if not season¬ 
ably asserted.—Bowers v. U. S., 202 
F.2d 447. 92 U.S.App D.C. 79. 

52. D.C.—Emspak v. U. S. t 203 F.2d 
54, 91 U.S.App.D.C. 378, certiorari 
granted 74 S.CL 23, 346 U.S. 809, 98 
L Ed. 861—Townsend v. U. S, 95 F. 
2 d 352, 68 App.D.C. 223, certiorari 
denied 58 S.Ct. 830. 308 U.S. 664. 
82 L.Ed. 1121. 

Orderly procedure 

Witness summoned to testify be¬ 
fore congressional Investigating com¬ 
mittee, If he had taken oath and 
submitted to interrogation, in orderly 
fashion and in conformity with rules 
and practices of committee, could 
properly have raised question at any 
time as to whether committee, by 
any particular inquiry directed to 
him, was then actually exceeding 
proper constitutional limitations.— 
Bisler v. U. S., 170 F.2d 273, 88 U. 8 . 
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App.D.C. 315. certiorari dismissed 70 
S.CL 181, 338 U.S. 883. 94 LEd. 542. 

53. DC.—U. S. v. O'Manu D.C.. 122 
F.Supp. 399—U. 8 . v. Bryan, D.C„ 

72 F Supp. 68 , affirmed Barsky v. U. 
8 .. 167 F.2d 241. 83 U.S.App.D.C. 
127, certiorari denied 68 S.CL 1511, 
334 U.S. 843. 92 LEd. 1767, rehear¬ 
ing denied 70 SCL 1001. 339 U.S. 
971, 94 LEd. 1379. 

54. U.S —Carlson v. U. S., CAMass.. 
209 F.2d 209—Loew's Inc. v. Cole, 
C.ACal. ( 185 F.2d 641, certiorari 
denied Cole v. Loew's Inc., 71 S.Ct. 
570. 340 U.S. 954. 95 LEd. 088. 

D.C—Emspak v. U. S., 203 F.2d 54, 
91 U.S. App D.C. 378, certiorari 
granted 74 S.Ct 23. 346 U.S. 809. 
98 LEd. 861—Morford v. U. S.. 176 
F. 2 d 54. 85 U.S.App.D.C. 172, re¬ 
versed on other grounds 70 S.Ct. 
686 . 339 U.S. 258, 94 LEd. 815. 
Presumed knowledge 

Witness is presumed to know ele¬ 
mentary requirements of compliance 
and corresponding dangers of refusal 
to answer, and such witness does not 
insulate himself from contempt by 
asserting a reason for his refusal to 
answer, or by objecting to the ques¬ 
tion, or by querying its propriety; 
and, on contrary, when he deliberate¬ 
ly and intentionally refuses to an¬ 
swer on a stated ground, he assumes 
the risk that the ground Is unsound. 
—Bart v. U. S.. 203 F.2d 45, 91 U.S. 
App.D.C. 370, certiorari granted 74 S. 
CL 872, 347 U.S. 1011, 98 T./Bfl , 1134 . 

55. IXC.—U. 8 . v. Jaffa, D.Cr. 99 F. 
Supp. 191—U. 8 . v. Fitspatrick, D. 
C.. 96 F.Supp. 491. 

56. U.S.—U. a v. Rumely, App.D C., 

73 S.CL 548. 845 U.S. 41, 97 LEd. 
770. 

57. U.S.—Christoltel v. U. 8 .. AppJ>. 
C.. 69 S.CL 1447, 988 US 84, 93 L 
Ed. 1826, 
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f. Offenses 

(1) In general 

(2) Defenses 

(3) Prosecution in general 

(4) Evidence and fact questions 

(1) In General 

Congress has power to punish those who thwart Its 
Investigations; and it has made the intentional failure 
to produce evidence, or to appear, or to give testimony 
before congress or a properly authorized congressional 
committee an offense punishable by fine and imprison¬ 
ment. 

Congress may provide for the punishment of 
those who thwart its inquiries. 58 Either house of 
congress has power to punish a witness for dis¬ 
obedience and contempt in refusmg to attend, or 
in refusing to produce documents or to give testi¬ 
mony which there was a right to compel. 69 Hence, 


a witness who willfully fails or refuses to produce 
records or documents before a congressional com¬ 
mittee, or who refuses to answer proper questions 
by a congressional committee, may, irrespective of 
statute, be punished for contempt; 80 and, as dis¬ 
cussed in Perjury § 23 k, perjury may be commit¬ 
ted by a witness before a congressional commit¬ 
tee. 

In addition, congress has implemented its con¬ 
ceded power to punish for contempt by the enact¬ 
ment of a statute, 2 U.S.C.A. § 192, providing pun¬ 
ishment for contempt of itself or its committees, 61 
which statute is constitutional, 62 and applies to mat¬ 
ters within the jurisdiction of the two houses which 
are before them for consideration, and proper for 
their action, and to questions pertinent thereto or 
facts and papers bearing thereon. 62 Under this 
statute, which embraces two offenses, 64 and is de- 


58. U.S.—U. S. v. R&ppeport, D.C.N. 
Y., 36 F.Supp 915, affirmed, CCA., 
U. S. v. Herling, 120 F 2d 236 

I>.C.—Fields v. U. S., 164 F 2d 97, 82 
USApp.DC. 364, certiorari denied 
68 SCt. 355, 332 US. 851. 92 LEd. 
421, rehearing denied 68 SCt. 607, 
333 U.S. 839, 92 L.Ed 1123 
Either house of congress may itself 
try. and if warranted, punish a wit¬ 
ness who wilfully and without jus¬ 
tification refuses to testify at con¬ 
gressional hearings on matters per¬ 
tinent to the legislative purpose of 
the inquiry.—U. S. v. Kleinman, D.C. 
D.C., 107 F Supp. 407. 

59. U.S.—Marshall v. Gordon, NY., 

37 S.Ct. 448, 243 U S. 621. 61 L Ed. 
881, LRA.1917F 279. AnnCas 

1918B 371—In re Chapman, App D 
C.. 17 S.Ct. 677, 166 U.S. 661, 41 L 
Ed. 1154 

D.C—Emspak v. U. S., 203 F.2d 54. 
91 U.S.App.D.C. 378. certiorari 
granted 74 S.Ct. 23, 346 US 809. 
98 L< Ed. 861—U. S. v. Kleinman, D. 
C.. 107 F Supp 407. 

NY—Wilckens v Willet, 4 Abb Dec. 

596, 1 Keyes 521. 

3JTeet of statute 

The power of either house of con¬ 
gress to punish for contempt was 
not impaired by the enactment of the 
statute, 2 U.S.C.A. 5 192. making the 
refusal to answer questions, or to 
produce papers, or to appear before 
either house, or one of its commit¬ 
tees, a misdemeanor —Jurney v. Mac- 
Cracken. App DC., 55 S.Ct. 875, 294 
U.S. 125, 79 If Ed. 802. 
girt contempt 

The senate has jurisdiction to try 
i»d punish an attorney for contempt 
because of his obstruction of the pro¬ 
duction of evidence it had sub¬ 
poenaed. even though the obstruc¬ 
tion was' removed and its evil effects 
before the contempt proceed¬ 


ings were instituted —Jurney v. Mac- 
Cracken, supra 

00. US —McGrain v. Daugherty, 
Ohio, 47 S.Ct. 319, 273 US. 135, 

71 LEd. 580, 50 A.L R. 1. 

81. DC.—Emspak v. U. S.. 203 F.2d 
54. 91 U.S App DC 378, certiorari 
granted 74 S.Ct. 23. 346 US. 809, 
98 L Ed. 861—U. S. v. Barsky, D.C., 

72 F Supp 165. 

Purposes of statute 

(1) To avoid the procedural diffi¬ 
culties which had been experienced 
by the house of representatives when 
persons cited for contempt of the 
house were brought before its bar to 
show cause why they should not be 
committed, and, more Important, to 
permit the imprisonment of a con- 
temnor beyond the expiration of the 
current session of congress—U. S v. 
Bryan, App.D.C, 70 S.Ct. 724, 339 
U S. 323, 94 L Ed. 884, rehearing de¬ 
nied 70 S.Ct. 1018, 339 U.S. 991, 94 
LEd 1391. 

(2) To facilitate the gathering of 
information deemed pertinent to pur¬ 
pose of an investigating committee.— 
Fields v. U S, 164 F.2d 97, 82 U.S. 
App DC. 364, certiorari denied 68 S. 
Ct. 355, 332 U.S. 851, 92 L Ed. 421, re¬ 
hearing denied 68 S.Ct. 607, 333 U.S. 
839, 92 LEd. 1123. 

Additional punishment 

The statute was intended merely 
to supplement the power of contempt 
by providing for additional punish¬ 
ment.—U. S. v. Bryan, App.D.C., 70 
S.Ct. 724, 389 U.S. 823, 94 LEd. 884, 
rehearing denied 70 S.Ct. 1018, 889 
U.S. 991, 94 L.Ed. 1391—Jurney v. 
MacCracken, App DC, 55 S.Ct. 375, 
294 U.S. 125, 79 L.Bd. 802. 

Alternative method 

The judicial proceedings are in-j 
tended as an alternative method of 
vindicating the authority of congress 
to compel disclosure of facts which | 
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are needed in fulfillment of the legis¬ 
lative function.—U S. v. Bryan. App. 
DC. 70 SCt. 724, 339 US. 323. 94 L. 
Ed. 884, rehearing denied 70 S Ct. 
1018, 339 US. 991, 94 LEd. 1391. 
Supplementary power 

The statute only serves to supple¬ 
ment the contempt power implied to 
the houses of congress—Fields v. U. 
S, 164 F 2d 97, 82 U.S App DC. 354, 
certiorari denied 68 S.Ct 356. 332 U 
S 851, 92 LEd. 421. rehearing denied 
68 SCt. 607, 333 US. 839, 92 LEd 
1123. 

62. DC—U S. v Emspak, DC, 95 
F Supp 1010—U. S. v. Dennis. D.C, 
72 F Supp. 417. affirmed 171 F.2d 
986, 84 U.S App DC. 81, affirmed 
70 S Ct 519. 339 U S 162, 94 L.Ed 
734, rehearing denied 70 SCt. 799, 
339 US. 950, 94 L.Ed. 1364. 

65 C J p 1268 note 5 
Statute precluding use of inorlminat- 
Sag testimony 

The statute precluding the use of 
any testimony given by a witness be¬ 
fore any committee of either house 
as evidence in any criminal proceed¬ 
ing against him in any court does 
not preclude the prosecution of a 
witness for willful default under the 
statute which provides that a per¬ 
son who has been summoned to tes¬ 
tify or produce papers before either 
house of congress or any committee 
thereof and willfully makes default 
shall be deemed guilty of a misde¬ 
meanor.—U S v Bryan, App D C.. 79 
SCt. 724, 339 US. 323, 94 LEd 884. 
rehearing denied 70 SCt. 1018, 339 
U.S. 991, 94 L.Ed. 1391. 

63. U.S.—In re Chapman, App D.C., 
17 S.Ct. 677, 166 U.S. 661, 41 L.Ed. 
1154. 

65 C.J. p 1268 note 6. 

04. U.S.—U. S. v. Josephson. CC.A. 
N.Y., 165 F.2d 82, certiorari denied 
68 S.Ct. 609, 833 U.S. 338. 92 L.Bd. 
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signed to punish the obstruction of inquiries in 
which the houses of congress or their committees 
are engaged, 65 it is a misdemeanor punishable by 
iine and imprisonment for a person summoned as 
a witness by the authority of either house of con¬ 
gress to give testimony or to produce papers on 
any matter under inquiry before either house of con¬ 
gress or any committee thereof willfully to make 
default, 66 or for any person who has appeared 
to refuse to answer any question pertinent to the 
question under inquiry. 67 

Default, under this statute, is a failure to com¬ 
ply with the summons, 68 and occurs where a per¬ 
son properly summoned fails and refuses to produce 
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papers and documents requested, 66 or fails or re¬ 
fuses to appear, 70 or fails to attend, following an 
appearance. 71 Appearance before a committee is 
not an essential element of the offense; 72 an in¬ 
tentional failure to testify or produce papers, how¬ 
ever the contumacy is manifested, is contemplated. 73 
Intentional violation is sufficient to constitute 
guilt, 74 and is necessary. 76 

“Willful,” as used in the statute, does not mean 
that the failure or refusal to comply with the or¬ 
der of the committee must necessarily be for an 
evil or a bad purpose, but only that the failure or 
refusal was deliberate and intentional and not a 
mere inadvertence or accident. 76 The offense of 


1122. rehearing denied 68 S Ct 731, 
333 US. 858. 92 LEd 1138. rehear¬ 
ing denied 69 S.Ct. 294, 335 U.S 
899, 93 LEd. 434 

65. U.S—U S. v Bryan. AppDC., 
70 S.Ct. 724. 339 US 323, 94 LEd 
884, rehearing denied 70 S Ct. 1018, 
339 U.S. 991, 94 LEd 1391. 

66. U S —U. S v. Josephson. CCA 
NT., 166 F 2d 82, certiorari denied 
68 S Ct. 609, 333 U S 838. 92 L Ed 
1122. rehearing denied 68 S Ct 731. 
333 U.S. 858. 92 LEd. 1138. rehear¬ 
ing denied 69 S Ct. 294, 335 U S. 
899. 93 L Ed. 434. 

DC—Kamp v U. S.. 176 F 2d 618. 

84 U S App D C. 187, certiorari de¬ 
nied 70 S Ct 977. 339 U S 957, 94 
L Ed. 1369—Townsend v U S . 95 
F.2d 352. 68 App D C. 223, certiorari 
denied 68 S.Ct. 830. 303 US 664. 
82 L.Bd. 1121—U S. v Barsky. D. 

C. . 72 FSupp. 165—U S. v. Fields. 

D. C., 6 F.R.D. 203. 

47. U.S.—Carlson v. U S . C A Mass , 
209 F.2d 209—U. S. v. Josephson. C. 

C. A.N.Y., 166 F.2d 82. certiorari de¬ 
nied 68 S.CL 609. 333 US. 838. 92 
LEd. 1122. rehearing denied 68 S 
Ct. 731. 338 U.S. 858. 92 L Ed 1138. 
rehearing denied 69 S.Ct. 294, 335 
U.S. 899, 93 LEd. 434. 

lO.C.—Lawson v. U. S., 176 F 2d 49, 

85 App.D.C 167. certiorari denied 
70 S.Ct. 663. 339 U.S. 934, 94 LEd 
1352, rehearing denied 70 S.Ct 994, 
339 U.S. 972, 94 LEd 1379—Trum- 
bo v. U. S.. 176 F.2d 49. 86 U.S App 

D. C. 167, certiorari denied 70 S.Ct 
663. 389 U.S. 934. 94 LEd. 1353. re¬ 
hearing denied 70 S.CL 995, 339 U. 
S. 972. 94 LEd. 1379—Ex parte 
Frankfeld, DC.. 32 F.Supp. 915. 

Constitutes contempt 

(1) A witness who willfully refus¬ 
es to answer proper questions by a 
congressional committee is guilty of 
contempt.—Loew’s, Inc. v. Cole, CA 
•Cal., 185 F.2d 641. certiorari denied 
Cole v. Loew’s. Inc.. 71 S.Ct. 670. 340 
U.S. 954, 95 L.Ed. 688. 

(2) The refusal of a witness to 
.give any testimony whatever perti¬ 


nent to the question under inquiry 
constitutes contempt—U S v. Cos¬ 
tello. C.ANY, 198 F 2d 200, certio¬ 
rari denied 73 S Ct. 166, 344 U.S. 874. 
97 L Ed. 677, rehearing denied 73 S. 
Ct. 274. 344 U.S. 900. 97 LEd. 696. 
Multiplication, of offense 

A committee cannot multiply the 
offense of a witness who has refused 
to give any testimony by continuing 
to ask him numerous questions after 
he has refused to answer any ques¬ 
tions at all—U. S. v. Costello, supra. 
Question, required 

In order to be liable to penalties 
of statute, a witness must be asked 
a question and must refuse to an¬ 
swer—May v U S. 175 F2d 994. 84 
U S.App D C 233, certiorari denied 70 
SCt 58. 338 U.S. 830. 94 L.Ed 505, 
order withheld 70 S Ct 80, rehear¬ 
ing denied 70 S.Ct 154. 338 US 882. 
94 LEd 642—Garsson v. U. S. 175 
F 2d 994, 84 U S App D C. 233. certio¬ 
rari denied 70 S Ct 58. two cases. 338 
U S. 830, 94 L Ed 505. order withheld 
70 SCt 81. two cases. 338 US. 854, 
motion denied 70 S Ct 94, 96. re¬ 
hearing denied 70 S.Ct 154, 155, 338 
U S. 882. 94 L Ed. 542. 

68 . U S.—U. S. v. Bryan. App.D C., 
70 S Ct. 724. 339 U.S 323, 94 L.Ed. 
884. rehearing denied 70 S Ct 1018, 
339 US. 991, 94 L.Ed. 1391. 

89. D.C—U S. v. O’Mara, D.C., 122 
FSupp. 399—U. S. v. Fields, D.C., 
6 F R D. 203. 

70. US —U. S. v. Josephson, CCA. 
N.Y., 165 F.2d 82. certiorari denied 
68 S.Ct 609, 333 U.S. 838, 92 LEd. 
1122, rehearing denied 68 S.Ct. 731, 
333 U.S. 858, 92 LEd. 1138, rehear¬ 
ing denied 69 S.Ct 294, 335 U.S. 
899. 93 L Ed. 434. 

71. U S.—U. S. v. Josephson, supra. 
D.C.—Townsend v. U. S, 95 F.2d 352, 

68 App D.C. 223, certiorari denied 
58 S.Ct. 830, 303 U.S. 664, 82 L.Ed. 
1121 . | 
78. US —U S. v. Bryan, App.D.C., 
70 S.Ct 724, 339 U.S. 323. 94 LEd. 
884, rehearing denied 70 S Ct 1018, 
339 U.S. 991, 94 LEd. 1391. | 
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Necessity of quorum 

The statute is not confined to cas¬ 
es in which there has been a refusal 
to testify or produce papers before a 
committee, in the presence of a quo¬ 
rum.—U. S. v. Bryan, supra. 

73. U.S.—U. S. v. Bryan, supra. 
Method of refusal 

It is unimportant whether sub¬ 
poenaed person proclaims his refus¬ 
al to respond before the full com¬ 
mittee, sends a telegram to the chair¬ 
man, or simply stays away from the 
hearing on return day.—U. S. v. Bry¬ 
an, supra. 

74. U.S—Sinclair ▼. U. S, AppD.C.. 
49 SCt. 268, 279 U.S. 263, 73 LEd. 
692 

DC—Morford v. U. S, 176 F.2d 54. 
85 U.S App.D.C. 172. reversed on 
other grounds 70 S.Ct. 586, 339 U.S. 
258. 94 LEd 815—Elsler v. U. S., 
170 F.2d 273. 83 US App DC 315, 
certiorari dismissed 70 S.Ct. 181, 
338 U.S. 883, 94 L Ed. 642. 

75. D.C.—Bart v. U. S, 203 F.2d 45. 
91 US App D.C. 370, certiorari 
granted 74 S Ct. 872, 347 U.S. 1011. 
98 LEd. 1134—Quinn v. U. 8., 203 
F.2d 20. 91 U S.App D.C. 344, cer¬ 
tiorari granted 74 S.Ct. 861, 347 U. 
S. 1008, 98 LEd. 1133. 

Gist of offense is refusal to answer 
pertinent questions. 

U.S.—Sinclair v. U. S., App.D.C., 49 
SCt. 268, 279 U.S. 263, 73 LEd 
692 

D.C—Morford v. U. 8., 176 F.2d 54. 
85 U.S.App.D.C. 172, reversed on 
other grounds 70 S.Ct. 586, 339 U.S. 
258, 94 LEd. 615. 

inadvertence or misunderstanding 

The offense of contempt for refus¬ 
al to answer is a deliberate and in¬ 
tentional refusal and not an inadver¬ 
tence, an accident, or a misunder¬ 
standing.—Bart v. U. 8.. 203 F.2d 
45, 91 U.S App.D.C. 370, certiorari 
granted 74 S.Ct. 872, 347 U.S. 1011, 98 
L.Ed. 1134. 

76. D.C.—Dennis v. U. S.. 171 F.2d 
986, 84 U.S.App.D.C. 31, affirmed 70 
act 519. 339 U.S. 162, 94 LEd. 
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refusing to answer a pertinent question, as provided 
in the statute, does not involve moral turpitude, 77 
and willfulness is not an element thereof. 79 It 
may be committed where the witness voluntarily 
appears as well as where he is required to at¬ 
tend. 79 It is not necessary that a specific direc¬ 
tion to answer be given by the committee to a wit¬ 
ness after a refusal to answer, 80 or that his rea¬ 
sons for refusing to answer be rejected or over¬ 
ruled. 81 

The refusal of a person to comply with a com¬ 
mittee subpoena which exceeds the authority dele¬ 
gated to the committee by congress does not con¬ 
stitute an offense under the statute; 82 nor does the 
refusal to answer a question, where the witness 
properly invokes the privilege against self-in crim¬ 
ination. 83 Also, a failure to produce records be¬ 
fore a congressional committee in compliance with 
a subpoena is not an offense in violation of the 
statute if the witness is unable to do so, 84 unless 
he is responsible for their unavailability, 86 and a 


failure of a witness to answer a question abandoned 
by the committee is not an offense. 88 

Pertinency is an element of the statutory of- 
fense of refusing to answer any question pertinent 
to the question under inquiry, 87 or of refusing to* 
produce papers and documents. 88 

Time offense occurs . Subject to the qualification 
that a default does not mature until the return 
date of the subpoena, whatever the previous man¬ 
ifestation of intent to default, 89 the offense arises 
at the time the witness wilfully fails to appear, 
or to produce the documents requested, or to an¬ 
swer the questions propounded. 90 

(2) Defenses 

A mistake of law or the good faith of the accused 
Is no defense in a prosecution for contempt of congress 
or a congressional committee In the carrying on of an. 
Investigation. 

A mistake of law is no defense in a prosecution 
for refusing to answer questions by a congres- 


734, rehearing denied 70 S.Ct 799, 
839 U.S. S60, 94 L.Ed. 1364—Fields 
v. U. S., 164 F.2d 97, 82 U.S.App. 
D.C. 364, certiorari denied 68 S.Ct. 
355, 332 US. 861, 92 LEd. 421, re¬ 
hearing denied 68 S.Ct. 607, 333 U.S. 
839. 92 L.Ed. 1123. 

Speetflo criminal Intent need not be 
shown.—Barsky v. U. S., 167 F 2d 
241, 83 U.SApp.D.C. 127, certiorari 
denied 68 S.Ct. 1511, 334 U.S. 843. 
92 LJSd. 1767, rehearing denied 70 S. 
CL 1001, 839 U.S. 971, 94 L.Ed. 1379. 

77. U.S.—Sinclair ▼. U. 8., App.D.C., 
49 S.Ct 268, 279 U.S. 263, 73 LEd. 
692—Morford v. U. S., 176 F.2d 54, 
85 U.S.App D.C. 172, reversed on 
other grounds 70 S.Ct. 586, 839 
U.S. 258, 94 LEd. 816. 

78. U.S.—U. S. v. Josephson, C.C.A. 
N.T., 165 F.2d 82, certiorari denied 
68 S.Ct. 609. 333 US. 838. 92 LEd. 
1122, rehearing denied 68 S Ct. 731, 
333 U.S 858, 92 LEd. 1138. rehear¬ 
ing denied 69 S.Ct 294, 335 U.S. 899, 
93 L.Ed 434. 

78. U.S—U S. v. Josephson, supra. 
Lawful subpoena immaterial 

Where accused appeared before 
committee but refused to be sworn 
or to testify, whether subpoena was 
lawfully issued or served was imma¬ 
terial.—U. S. v. Josephson, supra. 

80L D.C.—Quinn v. U S . 203 F.2d 20, 
91 U.8.App.D C. 344, certiorari 
granted 74 S.Ct. 861. 347 U.S. 1008, 
98 L.Ed. 1133. 

Mo analogy between oommlttee and 
grand Joey 

D.C.—Emspak v. U. S.. 203 F.2d 54, 
91 U.S.App.D.Cl 378. certiorari 
granted 74 S.Ct 28. 846 U.S. 809, 
98 LJDd. 86L 


Better practice 

A specific direction to answer is 
undoubtedly the better, more just 
practice and the one most likely to 
make certain whether the witness is 
intentionally refusing.—Bart v. U. 
8.. 203 F.2d 45. 91 U.S.App.D.C. 370, 
certiorari granted 74 S.Ct. 872, 347 U. 
8. 1011, 98 L Ed. 1134. 

Iffeofc of direction to answer 
A direction to answer, where it 
conveys no immunity, has no effect j 
one way or the other on the wit¬ 
ness's liability for contempt, except 
in so far as it serves to make certain 
that the witness intends to refuse.— 
Bart v. U. 8., supra. 

8L D.C.—Quinn v. U. 8., 203 F.2d 
20. 91 U.S.App.D.C. 844, certiorari 
granted 74 S.Ct. 861. 847 U.S. 1008, 
98 L.Ed. 1133. 

80. DC—U. 8. v. Patterson, 206 F. 
2d 433, 92 U.S.App.D.C. 222. 

83. U.S.—Carlson v. U. 8., C.A.Mass., 
209 F.2d 209. 

D C.—U. 8. v. Raley, D.C., 96 F.Supp. 
495—U. S. v. Fitspatrlck, D.C., 96 
F.Supp. 491. 

84. D C.—Fleischman ▼. U. 8., 174 F. 
2d 519, 84 U.S.App.D.C. 388, re¬ 
versed on other grounds 70 S.Ct 
739, 339 U.S. 349, 94 L.Ed. 906, re¬ 
hearing denied 70 S.Ct. 1017, 389 U. 
8. 991, 94 L.Ed. 139L 

85. U.S—U. 8. v. Bryan, App.D.C., 
70 S.Ct. 724, 389 U.S. 323, 94 L.Ed. 
884, rehearing denied 70 S.Ct. 1018, 
339 U S. 991, 94 L Ed. 1391. 

88. D.C.—Bart v. U. 8.. 203 F.2d 45, 
91 U.S.App.D.C. 870, certiorari 
granted 74 S.Ct 872, 847 U.S. 1011, 
98 L.Ed. 1184. 

87. U.S.—U. a v. Orman, OA.N.J., 


207 F.2d 148—U. 8. ▼. Aluppa, D.C. 
Ohio. 102 FSupp. 609. reversed on 
other grounds. CA.. Aluppa v. U. 
8. 201 F.2d 287—U. 8. v. Di Carlo, 
D.C Ohio. 102 FSupp. 597. . 

DC.—Ex parte Frankfeld, D.C., 32 F. 
Supp. 916. 

65 C.J. p 1268 note 6 [bj. 

An. essential ingredient 

D.C—Bowers v. U. S., 202 F.2d 447„ 
92 U.S.App.D.C. 79. 

8& U.S.—U. S. v. Orman, CJLN.J., 
207 F.2d 148. 

89. U.S.—U. S. v. Bryan, App.D.C., 
70 S.CL 724, 339 U.S. 323. 94 L.Ed. 
884, rehearing denied 70 S Ct 1018, 
839 U.S. 991. 94 L.Ed. 1891. 

9a DC—Emspak v. U. S., 208 F.2d* 
64, 91 U S.App D.C 878, certiorari 
granted 74 S.Ct. 23, 846 U.S. 809, 
98 L.Ed. 861. 

65 C J. p 1268 note 6 [c]. 

When cal l ed to appear 
The offense matures only when the 
witness is called to appear to an¬ 
swer Questions or produce documents 
and willfully fails to do so.—U. 8. ▼. 
Bryan. AppDC, 70 S.Ct 724, 839 U. 
8. 323, 94 L Ed. 884, rehearing denied ■ 
70 S.Ct 1018, 339 U.S. 991, 94 L.S0. 
1391. 

Vew order immaterial 
Where defendant willfully failed * 
to comply with subpoena duces tecum 
reguiring him to produce certain rec¬ 
ords before congressional subcommit¬ 
tee on its return date, offense of con¬ 
tempt was complete at that point, and 
fact that subcommittee subseQuently 
by a new order directed defendant to- 
produce the records within ten days 
did not alleviate the default—U. 8.- 
v. Flaxer, D.C.D.C.. 112 F.Supp. 669. 
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•icmal committee. 91 It is no defense that a wit¬ 
ness in refusing to answer questions acted in good 
faith 92 and on the adviqp of competent counsel. 92 
A person prosecuted for a failure or refusal to 
produce records, papers, or documents before a 
congressional committee cannot rely on the ab¬ 
sence of a committee quorum as a defense, where 
he relied on other grounds to justify his refusal to 
produce the records and where it appears that he 
would not have complied in any event. 94 

(3) Prosecution in General 

A prosecution for contempt of congress or a con¬ 
gressional committee in the carrying on of the investi¬ 
gative power of congress must be conducted In con¬ 
formity with the rules governing criminal prosecutions 
In the federal courts generally and specific statutes with 
respect thereto. 

In a prosecution for contempt of congress or 
a committee thereof in the carrying on of an in¬ 
vestigation, the court may not delve into the mo¬ 
tives and purposes of the government officials who 
are prosecuting the case. 96 

Institution of prosecution. A method has been 
prescribed by statute, 2 U.S.C.A. § 194, by which 
prosecutions shall be instituted m the courts for 
contempt of congress or a committee thereof in 
the carrying on of congressional investigations. 96 
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Under this statute, where the failure or refusal of 
a witness to produce documents, or to appear, or 
to testify, before a congressional committee or 
subcommittee is reported to either house of con¬ 
gress while congress is in session, or, when con¬ 
gress is not in session, to the president of the sen¬ 
ate or the speaker of the house, such official is re¬ 
quired to certify the statement of facts reported 
to the appropriate United States attorney, whose 
duty it is to bring the matter before the grand 
jury for its action. 97 This statute merely requires 
a certification of the facts to the appropriate United 
States attorney, and a certification means only that 
the senate or house has elected to have the con¬ 
tempt punished as a misdemeanor. 98 It does not 
limit the method of instituting such a prosecution 
to the procedure prescribed therein. 99 The failure 
of a resolution of the senate citing a witness for 
contempt to contain a charge of willfulness does 
not preclude an indictment based on willful default. 1 

Indictment . In a prosecution for contempt of 
congress or a congressional committee in the car¬ 
rying on of the investigative power of congress, the 
indictment must be sufficient to charge the offense 
and comply with the rules governing indictments 
in criminal prosecutions in the federal courts. 2 


U. U.S —Sinclair v TJ S . App D.C.. 
49 S.Ct. 268. 279 US. 263. 73 LEd. 
692—U S. v. Orman. C.AN.J., 207 
F.2d 148—Loew’s Inc. v. Cole. C.A. 
Cal, 185 F.2d 641, certiorari denied 
Cole v. Loew’s Inc. 71 S Ct. 570. 
340 US. 954. 95 LEd. 688 
DC—Emsp&k v U. S.. C.A.D.C., 203 
F.2d 54. 91 USApp.DC 878, re¬ 
argument granted 74 S Ct. 861, 347 
U.S. 1006. 98 L.Ed. 1132—Eialer v 
U. S.. 170 F 2d 273, 33 U S App D.C. 
115. certiorari dismissed 70 S.Ct 
181, 338 U.S 883. 94 LEd. 542— 
Townsend v. U. S.. 96 F2d 352. 68 
App.D.C. 223, certiorari denied 68 
S.Ct 830, 803 U.S. 664. 82 L.Ed. 
1121 . 

92. U.S.—Carlson v. U. S. f C.A.Mass., 

209 F.2d 209. 

D.C.—Eialer v. U S, 170 F.2d 278, 
83 U.S.App.D.C. 315, certiorari dis¬ 
missed 70 S.Ct. 181, 338 U.S. 883, 
94 L.Ed. 542. 

If obtusaness of official of organi¬ 
sation allegedly engaged in subver¬ 
sive and un-American propaganda, 
caused him in good faith to suppose 
that publications of organisation 
were innocent, he was not thereby 
excused for refusal to answer ques¬ 
tions of house committee or to fur¬ 
nish records requested by the com¬ 
mittee, since he acted at his peril 
is personally deciding that there was 


no attack by organisation on the 
principle of the American form of 
government, and conviction of a mis¬ 
demeanor for refusal to testify be¬ 
fore the committee was authorized — 
Morford v. U S, 176 F 2d 54. 85 U.S. 
App D.C. 172, reversed on other 
grounds 70 S.Ct. 586. 339 U.S. 258, 94 
LEd. 815. 

93. U.S.—Sinclair v. U. S.. App DC.. 
49 SCt. 268, 279 U.S. 263, 73 LEd. 
692. 

Own opinion 

The fact that accused in failing to 
respond to subpoena of House Com¬ 
mittee on Un-American Activities 
claimed in letter to committee that 
such action was result of his own le¬ 
gal opinion based on consultation 
with counsel was no defense.—Dennis 
v. U. S., 171 F.2d 986, 84 U.S.App.D.C. 
31. affirmed 70 S.Ct. 519, 339 U S. 162, 
94 L Ed. 734, rehearing denied 70 S.Ct. 
799, 339 U.S. 950, 94 L.Ed. 1364. 

94 . U.S—U. S. v. Bryan, App.D.C., 
70 S.Ct 724. 339 U.S. 323, 94 L.Ed. 
884, rehearing denied 70 S.Ct. 1018, 
339 U.S. 991, 94 L.Ed. 1391. 

D.C.—U. S. v. Flaxer, D.C., 112 F. 
Supp. 669. 

96. D.C.—U. fl. v. Keeney, D.C, 111 
F.Supp. 233. 

94. D.C.—U. a v. Baraky, D.C, 72 
F.Supp. 165. 

97. U.S.—U. a v. Costello, CJLN.Y., 
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198 F.2d 200, certiorari denied 73 
S.Ct. 166, 344 U.S. 874, 97 LuEd. 
677, rehearing denied 73 S.Ct. 274, 
344 U.S. 900, 97 L.Ed. 696. 

9& U.S.—U. S. v. Costello, supra. 

99. Alternate m e t h o d 

This method is but an alternative 
one for vindicating the authority of 
congress.—U. S. v. Costello, supra. 

Grand jury has the power, without 
the procedure outlined by statute, to 
consider the offense.—U. S. v. Jo- 
sephson, D C.N.Y., 74 F.Supp. 958, 
affirmed. CCA, 165 F.2d 82, certio¬ 
rari denied 68 S.Ct. 609, 322 U.S. 
839, 92 L.Ed. 1122, rehearing denied 
68 S.Ct. 731. 333 U.S. 858. 92 L.Bd. 
1138, rehearing denied 69 S.Ct. 294, 
335 U.S. 899, 93 L.BML 434. 

L U.S.—U. S. v. Costello, CANY., 
198 F.2d 200, certiorari denied 73 
S.Ct. 166, 344 U.a 874, 97 L.Ed. 677. 
rehearing denied 73 S.Ct. 274, 344 
U.S. 900, 97 L.Ed. 696. 

a Offense charged 

Where indictment merely alleged 
that accused appeared but 4< re fused 
to be sworn and to give any testimo¬ 
ny** before committee, the defendant 
was not on trial for default in ap¬ 
pearance or in attendance.—U. & v. 
Josephson, C.CJLN.Y., 165 F.2d 82, 
certiorari denied 68 8.Ct 609, 338 U. 
a 838, 92 LJEDd. 1122, rehearing de¬ 
nied 68 S.Ct. 731* 832 U.S. 858, 92 I* 
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Where there are separate refusals to produce docu¬ 
ments or to answer separate questions it is proper 
for each refusal to be set forth in a separate count 
of the indictment. 8 

Instructions . In prosecutions with respect to 
congressional investigations, the instructions, where 
there is a jury trial, must properly state the law 
governing the case. 4 

Sentence. In a prosecution for refusal to answer 
questions before a committee of congress, in which 
the refusal to answer each question asked is charged 
in a separate count, if the questions sought to es¬ 
tablish but a single fact or were directed to a single 
line of inquiry which was the specific phase of in¬ 


quiry then being considered by the committee, the 
sentence should be limited to the maximum penalty 
for one contempt. 6 • 

(4) Evidence and Fact Questions 

In a prosecution for contempt for failure or refuser 
to produce evidence or to appear or testify before con¬ 
gress or a congressional committee, the proeecution has 
the burden of proof, and the general rules as to the ad¬ 
missibility and weight and sufficiency of evidence apply. 

In a prosecution for contempt for failure or re¬ 
fusal to produce evidence or appear or testify 
before congress or a congressional committee, the 
prosecution has the burden of proof. 6 On the oth¬ 
er hand, accused has the burden of establishing af- 


Ed. 1138, rehearing denied 69 S.Ct. 
294. 336 U.S. 899, 93 L Ed. 434. 

Indictment held not ambiguous on 

ground that statute furnished no 
standard by which a witness could 
determine whether a question was 
pertinent.—Morford v. U. S. v 176 F.2d 
64, 85 U.S.App.D.C. 172, reversed on 
other grounds 70 S.Ct. 586, 339 U.S. 
258. 94 LEd. 816. 

Xndlctments held sniff olent or not de¬ 
fective 

(1) Generally.—Kamp v. U. S, 176 
F.2d 618, 84 U.S.App.D.C. 187. cer¬ 
tiorari denied 70 S Ct. 977, 339 US. 
957. 94 L.Ed. 1369—Eisler v. U. S, 
170 F.2d 273, 83 U.S.AppJD.C. 316, cer¬ 
tiorari dismissed 70 S.Ct. 181, 338 U. 
S. 883, 94 L.Ed. 542. 

(2) Indictment charging refusal to 
be sworn and give testimony before 
congressional subcommittee—U. S. v. 
Josephson, D.C.N.Y., 74 F.Supp 958, 
affirmed, C.C.A., 165 F.2d 82, certio¬ 
rari denied 68 S.Ct. 609, 333 U.S. 839, 
92 L Ed. 1122, rehearing denied 68 
SCt. 731, 333 U.S. 858. 92 LEd. 1138, 
rehearing denied 69 S.Ct. 294, 335 
U.S. 899. 93 L.Ed. 434. 

(3) Indictment charging refusal of 
witnesses to be sworn and give tes¬ 
timony was not defective for failure 
to allege compliance with statutory 
procedure for certification of a state¬ 
ment as to such violation of statute 
by appropriate congressional officer 
to ^United States attorney.—U. S. v. 
Josephson. D.C.N.Y., 74 F.Supp. 958, 
affirmed, CCA, 165 F.2d 82. certio¬ 
rari denied 68 8.CL 609, 333 U.S. 839, 
92 L.Ed. 1122, rehearing denied 68 S. 
Ct 731. 838 U.S. 858. 92 L.Ed. 1138, 
rehea ring denied 69 S.Ct 294, 835 U.S. 
899, 93 LJBd. 434. 

(4) Counts charging witness with 
contempt for refusal to answer any 
questions whatever on certain date 
and for terminating his appearance 
before the committee were not defec¬ 
tive because resolution of senate cit¬ 
ing witness for contempt as required 
by statute, was based on refusal to 


answer certain questions—U. S. v. 
Costello, C.A.N.Y., 198 F.2d 200, cer¬ 
tiorari denied 73 S.Ct 166, 344 US. 
874, 97 L.Ed. 677, rehearing denied 
73 S.Ct 274, 344 U.S. 900, 97 LEd. 
696. 

Time for ruling oa motion, to dismiss 

Where indictments for contempt of 
congress in refusing to answer ques¬ 
tions asked by House Un-American 
Activities Committee and motions to 
dismiss indictments do not show that 
those accused refused to answer on 
ground that answers might incrim¬ 
inate them, ruling on motions should 
be deferred until after trial on such 
issue and issue whether court could 
take judicial notice of convictions of 
communist party officers and mem¬ 
bers for conspiring to organize such 
party as a group to teach and advo¬ 
cate overthrow of government by 
force as constituting sufficient basis 
for conclusion that those accused 
had reasonable ground to believe that 
answers might incriminate them.— 
U. S. v. Yukio Abe. D.C.Hawaii, 95 F. 
Supp. 991. 

3. US.—U. S. v. Orman, CANJ, 
207 F.2d 148—U. S v. Yukio Abe, 
D.C Hawaii. 95 F.Supp. 991. 

Season for rule 

Each question requires proof of a 
different fact.—U. S. v. Emspak, DC. 
D C., 95 F.Supp. 1012. 

Indictment held not duplicitous 
D.C.—U. S. v. Emspak, supra. 

4. instructions held proper or not 
Improper 

(1) Generally. 

U.S.—U. S. v. Costello, C.AN.Y.. 198 
F.2d 200, certiorari denied 73 S.Ct. 
166, 344 U.S. 874, 97 LEd. 677, re¬ 
hearing denied 73 S.Ct. 274, 844 U.S. 
900, 97 L.Ed. 696. 

D.C.—U. S. v. Flazer, D.C., 112 F. 
Supp. 669. 

(2) In prosecution of witnesses for 
refusal to answer questions before 
congressional subcommittee, charges 
to jury in each case were not objec¬ 
tionable as erroneous, vague, and 
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misleading—Lawson v. U. S.. 176 F. 
2d 49. 85 U.S.App D.C. 167. certiorari 
denied 70 S.Ct. 663. 339 U.S. 934, 94 
LEd. 1352, rehearing denied 70 S.Ct. 
994, 339 US. 972, 94 L.EM. 1379— 
Trumbo v. U. S. 176 F 2d 49. 85 U.S. 
AppDC. 167. certiorari denied 70 S. 
Ct. 663, 339 US. 934. 94 LEd. 1353. 
rehearing denied 70 S.CL 995, 339 U.S. 
972, 94 L.Ed. 1379. 

(3) Instruction on question of per¬ 
tinency which stated that question 
was whether the inquiries and pos¬ 
sible answers were pertinent at that 
time to the committee's Inquiry, and 
that contents of book of accounts 
and name of person who made loan 
were not to be considered in deter¬ 
mining whether questions could have 
been pertinent at time they were 
propounded was correct statement of 
law.—U. S. v. Orman. C.A.N.J., 207 
F 2d 148. 

(4) In prosecution of witness for 
willfully absenting himself from 
committee hearing, where witness 
stated that committee's unfriendly 
attitude was his reason for leaving, 
instruction that, if jury believed that 
reason was given in good faith and 
based on witness* actual belief, jury 
should consider reason in determin¬ 
ing whether his refusal to remain 
was willful, was as far as court could 
properly go—Townsend v. U. S., 95 
F.2d 362, 68 App.D.C. 223, certiorari 
denied 58 S.Ct. 830, 303 U.S. 664, 82 
LEd. 1121. 

Refusal to charge held proper 

I>C—Fields v. U. S, 164 F.2d 97, 82 
U.S App D C. 354, certiorari denied 
68 S.Ct 356, 332 US. 851. 92 LEd. 
421, rehearing denied 68 S.Ct. 607, 
333 U.S. 889, 92 L.Ed. 1123. 

5. U.S.—U. S. v. Orman. CANJ., 
207 F.2d 148—U. S. v. Yukio Abe. 
D C.Hawaii, 95 F.Supp. 991. 

D.C.—U. S. v. Emspak, D.C., 95 F. 
Supp. 1012. 

6 . U.S.—U. 8. v. Orman, CJLN.J., 
207 F.2d 148—U. S. v Di Carlo. D. 
C.Ohlo, 102 F.Supp. 597. 
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firmative defenses. 7 In such a prosecution the guilt 
or innocence of accused must be determined from 
all the circumstances, 8 as of the time he was called 
on to testify or to appear or produce evidence. 9 
The question of intent to refuse to answer a ques¬ 
tion propounded is a question of fact determinable 
by the trier of the facts, that is, by the jury, if there 
is a jury. 10 

Pertinency . The burden rests on the prosecution 
to establish the pertinency of the question propound¬ 
ed or the documents and papers requested, 11 and 
a witness cannot be held to have waived his ob¬ 
jection to the pertinency of an investigating com¬ 
mittee’s inquiries. 12 Ordinarily the question of per¬ 
tinency is one of law 12 for the court to decide. 14 
It is not dependent on the probative value of the 
evidence. 15 In order to establish pertinency, it 
must appear that the material sought or the answers 
requested related to a legislative purpose which 
congress could constitutionally entertain, 16 and that 
such material or answers fell within the grant of 
authority actually made by congress to the inves¬ 
tigating committee. 17 Furthermore, it is the per- 
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tinency of the question asked of a witness, and 
not the innocence of a true answer, which governs 
pertinency. 18 

A presumption or possibility of pertinency will 
not suffice. 19 Unless the question propounded is in 
itself or because of its context plainly pertinent to 
the subject under inquiry, the determination of 
pertinency can be made only from a factual show¬ 
ing by the government, 20 and must be established 
by evidence or reasonable inferences to be drawn 
therefrom. 21 If such a factual showing is not 
made the trial judge may not presume pertinency 
without proof and may not hold the question perti¬ 
nent as a matter of law. 22 If evidence aliunde is 
introduced to prove pertinency, the weight and pro¬ 
bative value of such evidence is for the jury, with 
the power being retained in the court to decide that 
pertinency has not been established, but if the 
court concludes that pertinency has been proved, 
it is proper for it so to rule and then to submit 
the question and the evidence to the jury under 
appropnate instructions. 22 


7. U.S.—U S v. Fleischm&n, App. 
DC. 70 SCt 739. 339 U.S. 349. 94 
L*Ed. 906. rehearing denied 70 S 
Ct. 1017, 339 US. 991. 94 L, Ed. 
1391. 

■Sort to comply 

Accused has the burden of showing 
some effort to comply with the sub¬ 
poena or some excuse for a failure so 
to do.—U. S. v. Fleischman, supra. 

8 . D.C.—U. S. v. Kleinman. DC.D.C.. 
107 F.Supp. 407. 

Iktnt to rafon to testify is a 
question to be determined from all 
the circumstances.—Bart v. U. S. 203 
F.2d 46. 91 U.S.App.D.C. 370. certio¬ 
rari granted 74 S.Ct. 872. 347 US. 
1011. 98 LEd. 1134—Quinn v. U. S.. 
203 F.2d 20. 91 U.S.App D.C. 344. cer¬ 
tiorari granted 74 S.Ct. 861. 347 U S 
1008. 98 L.Ed. 1133. 

9 . D.C.—U. a v. Kleinman, D.C. 107 
F.Supp. 407. 

W. U S.—Bart v. U. S.. 203 F.2d 45. 

91 U.S.App.DC. 370. certiorari 
granted 74 S.Ct. 672, 347 U.S. 1011. 
98 L.JBKL 1134—Quinn v. U. S.. 203 
F.2d 20. 91 U.S.App.D.C. 344. cer¬ 
tiorari granted 74 S.Ct. 861, 347 
U.S. 1008. 98 L.Ed. 1133. 

11. U.S.—U. 8 . v. Orman. C.A.N.J.. 
207 F.2d 148—U. S. v. Di Carlo. D. 
C.Ohio, 102 F.Supp. 597. 

Hrtluaaf of questions held not 
shown 

D.C.—Bowers v. U. S.. 202 F.2d 447, 

92 U.S.ARP.D.C. 79. 


12. US—U S. v. Orman. C.A.NJ.. 
207 F.2d 148 

Failure to object 

Objection to pertinency of an in¬ 
quiry 1 b not waived by mere failure 
of witness explicitly to raise objec¬ 
tion of pertinency at the congression¬ 
al hearing.—U. S. v. Orman, C.A.N.J., 
207 F.2d 148. 

13. U S —Sinclair v. U. S . App.D C.. 
49 SCt. 268. 279 U.S. 263. 73 LEd. 
692—U. S. v. Di Carlo, D.C Ohio, 
102 F Supp. 597. 

Da—Morford v. U. S. 176 F2d 64. 
85 U.S App.D.C. 172, reversed on 
other grounds 70 S.Ct. 586, 339 U.S. 
258. 94 L. Ed 815. 

14. U S.—Sinclair v. U. S.. App D C., 
49 S Ct. 268. 279 U.S. 263. 73 L*.Ed. 
692—Marcello v. U. S., C.ALa.. 196 
F.2d 437. 

D C.—Bowers v. U. S, 202 F.2d 447, 
92 U.S.App D.C. 79—U S. v. Keen¬ 
ey. D C., Ill F Supp. 233. 

15. U.S.—Sinclair v. U. S, App.D.C., 
49 S.Ct 268, 279 U.S. 263. 73 L*.Ed. 
692—U. S. v. Aiuppa, D C.Ohio, 102 
F Supp. 609, reversed on other 
grounds, CA„ Aiuppa ▼. U. S., 201 
F 2d 287—U. S. v. Di Carlo. D.C. 
Ohio. 102 F.Supp. 597. 

D.C.—Bowers v. U. S., 202 F.2d 447, 
92 U.S.App D.C. 79—Morford v. U. 
S, 176 F.2d 54, 85 US.AppDC. 172, 
reversed on other grounds 70 S.Ct. 
586. 839 U.S. 258. 94 L Ed. 815. 

1 C. U.S.—U. S. v. Orman, C.A.N.J., 
207 F.2d 148. 


17. U.S —U. S. v. Orman, supra. 

The test of pertinency is whether 

the facts called for by the question 
were so related to the subjects cov¬ 
ered by the resolutions authorizing 
the investigation that such facts 
reasonably could be said to be per¬ 
tinent to the question under inquiry. 
—U. S. v. Di Carlo, D.C.Ohio, 102 F. 
Supp. 597. 

18. U.S.—U. S. ▼. Orman. C.A.N.J., 
207 F.2d 148. 

19. U S —U. S. v. Aiuppa, D C Ohio, 
102 F.Supp. 609, reversed on other 
grounds C.A., Aiuppa v. U. S., 201 
F.2d 287. 

Preliminary questions 

Where indictment under statute 
punishing refusal to testify before 
congressional committee charged thnt 
seven questions asked of witness 
had themselves been pertinent, such 
allegation was not sustained by mere 
possibility that such questions might 
have led to later relevant questions. 
—Bowers v. U. S., 202 F.2d 447, 92 
U.SJLpp.D.C. 79. 

90. D.C.—Bowers r. U. S., supra. 
Showing by other evidence 
U.S.—U. S. v. Orman. C.A.N.Y., 207 
.F.2d 148. 

21 . U.S.—U. S. v. Aiuppa. D.C.Ohio, 
102 F.Supp. 609, reversed on oth¬ 
er grounds. C.A», Aiuppa ▼. U. S.. 
201 F.2d 287. 

88 . D.C.—Bowers v. U. S.. 202 F.2d 
447, 92 U.S.App.D.C. 79. 

83. U.S.—U. S. v. Orman, C.AJT.J., 
207 F.2d 148. 


59 



91 C.J.S. 


$ 26 UNITED STATES 

Admissibility of evidence . The ordinary rules as 
to the admissibility of the evidence in prosecutions 
for criminal offenses, as discussed in Criminal Law 
5§ 600-899, generally apply in prosecutions for con¬ 
tempt for failure or refusal of accused to produce 
evidence or to appear or testify before congress 
or a congressional committee; 24 and they have been 
applied with respect to the admissibility of evidence 
to determine pertinency, 26 the legislative purpose 
of the inquiry, 26 or the willfulness or intent of ac¬ 
cused. 27 Testimony of accused taken at the con¬ 
gressional or committee hearing is admissible; 28 
and such evidence is not rendered inadmissible by 
a statute, 18 U.S.C.A. § 3486, prohibiting the use of 
testimony given by a witness before either house 


of congress or any committee thereof in any crim¬ 
inal proceeding against him in any court, except 
in a prosecution for perjury committed in giving 
such testimony. 26 

Weight and sufficiency of evidence . The rules 
governing the weight and sufficiency of the evi¬ 
dence in prosecutions for criminal offenses gen¬ 
erally, as discussed m Criminal Law §§ 900-926, 
ordinarily govern in prosecutions for contempt for 
failure or refusal of accused to produce evidence 
or to appear or testify before congress or a con¬ 
gressional committee, 30 and have been applied with 
respect to the sufficiency of the evidence to estab¬ 
lish the pertinency of the documents or papers re¬ 
quested or of the questions asked, 31 or the ac- 


Si D.C.—Townsend v. U. S., 95 F.2d 

362, €8 AppDC. 223, certiorari de¬ 
nied 68 SCt. 830. 308 U.S. 664, 82 

L.Ed. 1121. 

Evidence lield not admissible 

(1) Generally.—Townsend v. U. S.» 
supra. 

(2) Evidence that witness charged 
with refusing to answer any ques¬ 
tions on certain date and with termi¬ 
nating his appearance before commit¬ 
tee on such date, on other dates at¬ 
tended committee hearings and was 
then willing to answer questions 
asked of him —U. S. v. Costello, C.A. 
N.Y., 198 F.2d 200, certiorari denied 
73 S.Ct. 166, 344 U.S. 874, 97 L Ed. 
677, rehearing denied 73 S.Ct. 274, 
344 U.S. 900, 97 LJEd. 696. 

(3) Evidence offered to show that 
committee’s real purpose in summon¬ 
ing accused was to harass and pun¬ 
ish him for his political beliefs, and 
that the committee acted for ulterior 
motives not within scope of its pow¬ 
er or the powers of congress, was 
properly rejected on ground that 
court had no authority to scrutinize 
motives of congress or one of its 
committees.—Eisler v. U. S., 170 F.2d 
273, 83 U.S.App.DC. 316, certiorari 
dismissed 70 S.Ct. 181, 338 US. 883, 
94 1« Ed. 642. 

(4) Evidence that committee had 
treated in different fashion other per¬ 
sons, such as fascists, conservatives, 
reactionaries and certain named in¬ 
dividuals.—Barsky v. U. S., 167 F.2d 
241, 83 U.S.App.D.C. 127, certiorari 
denied 68 S.Ct 1611. 334 U.S. 843, 92 
L.Ed. 1767, rehearing denied 70 S.CL 
1001, 839 U. 8 . 971, 94 LJEd. 1379. 

(5) Testimony regarding the fact 
that accused was arrested and escort¬ 
ed to the committee hearing by fed¬ 
eral officers.—Eisler v. U. 8 .. 170 F.2d 
273, 88 U.S.App.D.GL 316, certiorari 
dismissed 70 S.Ct. 181, 288 U.S. 883, 
94 L.Ed. 642. 

88. Evidence held inadmissible 

Evidence of contents of documents 


and papers requested and of answers 
to questions asked.—U. S. v. Orman, 
C.A N.J., 207 F.2d 148. 

26 . Evidence held not admissible 

DC.—Townsend v. U. S., 95 F.2d 362, 
68 AppDC. 223, certiorari denied 
68 S.Ct. 830, 303 U.S. 664, 82 L.Ed. 
1121 . 

27. Evidence held admissible 

Testimony of conversation where¬ 
in witness, after he had been in¬ 
formed that he should be available 
to testify, had discussed the publicity 
and psychological effect of his refus¬ 
al to testify, and had agreed to walk 
out, was admissible to show that 
witness’ action was premeditated and 
willful—Townsend v. U. S., supra. 

28. U.S—U. S v. Bryan, App.DC, 
70 S.Ct. 724, 339 U S 323, 94 L Ed. 
884, rehearing denied 70 S Ct. 1018, 
339 US. 991, 94 L.Ed. 1391. 

DC.—U. S. v. Barsky, D.C, 72 F. 
Supp. 165. 

29. US—U. S. v. Bryan, App.D.C, 
70 S Ct 724, 339 U.S 323, 94 L Ed 
884, rehearing denied 70 S Ct. 1018, 
339 U.S. 991, 94 LEd. 1391. 

Purpose 

In adopting statute prohibiting use 
of testimony given before committee 
of either house of congress in crim¬ 
inal prosecution against witness, ex¬ 
cept perjury, it was intent of con¬ 
gress not to take from witness his 
constitutional immunity from self- 
lncnmination but to prevent witness 
from failing to attend, in disobedl- 
enoe of a subpoena, or failing to pro¬ 
duce records required by subpoena, 
or, appearing, refusing to answer 
questions put, and to punish such 
contempt—U. S. v. Barsky, D.C.D.C., 
72 F.Supp. 165. 

Statute prohibiting use of testimo¬ 
ny given before committee of either 
house of congress in criminal pro¬ 
ceeding against witness should be so 
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read as to give life to it in its en¬ 
tirety—U. S v. Barsky, supra. 

P ro ceedings intended 

(1) The criminal proceedings in 
which the use of testimony given by 
a witness before either house of con¬ 
gress or any committee thereof is 
prohibited are those for crimes which 
occurred prior to the action of the 
committee in subpoenaing the wit¬ 
ness to appear and to which the wit¬ 
ness was compelled to testify.—U. S. 
v. Barsky, supra. 

( 2 ) Prosecution for contempt and 
actions leading up to contempt under 
statute making it a misdemeanor for 
a person to refuse to appear before 
congressional committee to testify 
or to produce papers, or, having ap¬ 
peared, to refuse to testify, must be 
excluded from “any criminal proceed¬ 
ing" within statute prohibiting use 
of testimony given before committee 
of either house of congress in any 
criminal prosecution against witness, 
except prosecution for perjury.—U. 
S. v. Barsky, supra. 

3a Evidence held sufficient 

(1) To establish the guilt of ac¬ 
cused.—Bart v. U S, 203 F.2d 45, 91 
U.S App D.C. 370, certiorari granted 
74 SCt. 872, 347 US. 1011, 98 L.Ed. 
1134—Eisler v. U. S., 170 F2d 273, 
83 U.S App DC. 316, certiorari dis¬ 
missed 70 S.Ct. 181, 838 US. 883, 94 
LEd. 542. 

(2) To show that some matter was 
under inquiry before committee when 
accused refused to be sworn or to 
testify.—U S. v. Josephson, C.CJL 
N.T., 165 F.2d 82, certiorari denied 
68 S.CL 609, 833 U.S. 839, 92 L.Ed. 
1122, rehearing denied 68 S.Ct. 731, 
333 U.S. 868 , 92 LEd. 1138, rehearing 
denied 69 S.Ct 294. 335 U.S. 899, 98 
L.Bd. 484. 

3 L Evidence held sufficient 

U.S —U. 8 . v. Orman, C.A.N.J., 207 

F.2d 148. 

D.C. — U. S. v. Keeney, D.C* 111 F. 

Supp. 283. 
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cased'* willful default,** or refusal to produce pa- I a congressional committee,* 4 or to answer ques- 
pers, documents, or records,** or to appear before | tions. 86 

C. THE PRESIDENT 


§ 27. In General 

Th« office of prooldont of the United 8tates It the 
branch of the federal government wherein the executive 
power It vetted. 

The office of president of the United States is 
a branch of the government of the United States, 
namely, that branch where the executive power is 
vested.** 

§ 28. Election; Presidential Electors 

The prooldont of the United Statet It elected by 


pretidential electors appointed In each state In ouch* 
manner at the legislature thereof directs. 

The provision of the federal Constitution, Ar¬ 
ticle 2 § 1, prescribing that the manner of election 
of the president of the United States shall be by 
electors appointed in each state in such manner as 
the legislature thereof may direct confers on the 
state legislatures plenary 37 and exclusive 3 * power 
to prescribe the method of choosing electors. Un¬ 
der this manner of election, the citizens do not 
vote directly for candidates for president and vice 
president, but only for presidential electors. 39 Only 


32. Iridiiot bdld sufficient 

D.C—Townsend ▼. U. S., 95 F.2d 852. 

€8 App.D.C. 223. certiorari denied 

68 S.Ct. 830. 803 U.S. 064. 82 L.Ed. 

1121 . 

33. Bvidenoe held laflfliaat 

(1) To support conviction of fail¬ 
ing to produce papers required by in¬ 
vestigating committee—Fields v. U 
S. 164 F 2d 97. 89 U S.App D.C. 854, 
certiorari denied 68 S.Ct. 355. 332 U S. 
851. 92 L.Ed. 421. rehearing denied 
68 SCt. 607. 333 U.S. 839. 92 LEd. 
1123. 

(2) By member of executive board 
of association, where subpoenas were 
Issued to each member of the board 
commanding them to produce the 
records and the members appeared 
before the committee and stated that 
they were unable to comply because 
they did not have possession of the 
records, notwithstanding Joint action 
of the members would have been re¬ 
quired to authorise production of the 
records—U. S v. Flelschman. App. 
DC. 70 S.Ct. 739, 339 U.S 349. 94 
LEd. 906. rehearing denied 70 S.Ct. 
1017. 839 US. 991. 94 L.Ed 1391. 

(3) Evidence that accused was val¬ 
idly served with a lawful subpoena 
directing him to produce records 
within his custody and control, and 
that on the day set out in the sub¬ 
poena he intentionally failed to com¬ 
ply made out a prima facie case of 
willful default, without proof that 
quorum of committee was present.— 
U. a v. Bryan. App.D.C.. 70 S.Ct. 724, 
339 U.S. 323. 94 L.Ed. 884. rehearing 
denied 70 S.Ct. 1018. 839 U.S. 991. 94 
L.Ed. 1391. 

Evidence held lasuffiolant 

To convict of willful default for 
failure to produce certain records un¬ 
der force of a subpoena duces tecum. 
—U. S. v. Kamp. D.C.D.C., 102 F. 
Supp. 767. 

Statement sent to committee by 


defendant, who failed to respond to 
subpoena, informing committee that 
he would not appear was adequate 
proof that defendant's failure to re¬ 
spond to subpoena was deliberate — 
Dennis v. U. S, 171 F.2d 986, 84 U.S. 
App.DC. 31. affirmed 70 S.Ct. 519, 339 
U.S. 162, 94 LEd. 734, rehearing de¬ 
nied 70 S.Ct. 799, 339 U.S. 950. 94 L. 
Ed 1364. 

35. Evidence held sufficient 

(1) Generally—Bart v. U. S., 203 
F 2d 45, 91 U S App.D.C. 870, certio¬ 
rari granted 74 S.Ct. 872, 347 U.S. 
1011. 98 L.Ed. 1134 

(2) Proof that accused refused to 
answer any and all pertinent ques¬ 
tions —U S. v. Josephson. CCA N.T., 
165 F.2d 82, certiorari denied 68 S Ct. 
609, 333 US 838. 92 LEd 1122, re¬ 
hearing denied 68 S Ct 731, 333 U.S. 
858, 92 L.Ed. 1138, rehearing denied 
69 S.Ct. 294. 335 U.S. 899, 93 LEd 
434. 

36. D.C—Youngstown Sheet & Tube 
Co. v. Sawyer. D C, 103 F.Supp. 569. 
affirmed 72 SCt. 863, 343 US. 679. 
96 LEd 1153, 26 AE.R.2d 1378; 
application denied Sawyer v. U. S. 
Steel Co.. 197 F.2d 582, 90 U.S.App. 
416. 

37. U.S.—McPherson v. Blacker, 
Mich., 13 S Ct. 3. 146 U.S. 1. 36 L 
Ed. 869—Walker v U S., C.C.AMo., 
93 F.2d 383, certiorari denied 58 
S.Ct. 642, 303 U.S. 644, 82 LEd. 
1103, rehearing denied 58 S.Ct. 755, 
303 US. 666, 82 L.Ed. 1124, certio¬ 
rari denied Drummond v. U. S, 58 
SCt. 642, 303 US. 644, 82 LEd. 
1103, rehearing denied 58 S.Ct. 756, 
303 U.S. 668, 82 LEd. 1724. 

TCa.n —Wiggans v. Ryan, 106 P.2d 
711, 152 Kan. 629. 

Utah.—Markham v. Bennion, 252 P. 
2d 539. 

Duty 

It is the province and duty of the 
state legislature of each state to di¬ 
rect the manner of ch oos in g presi¬ 
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dential electors—Lillard v. Cordell. 
198 P.2d 417, 200 Okl. 677. 

Broadest power 

The word •'appoint” within consti¬ 
tutional provision for appointment of 
presidential electors, grants to legis¬ 
lature the broadest power of deter¬ 
mination.—State ex rel Beeson v. 
Marsh, 34 NW2d 279, 150 Neb. 233. 

Provision of state constitution may 
not operate to circumscribe the leg¬ 
islative power granted by the fed¬ 
eral Constitution; and hence provi¬ 
sions of state constitution that all 1 
elections shall be free and that there 
shall be no hindrance or impediment 
to the right of a qualified voter to ex¬ 
ercise the elective franchise does not 
operate to circumscribe the power 
granted by the federal Constitution 
to define the method of effecting the 
appointment of presidential electors. 
—State ex rel. Beeson v. Marsh, 94 
N.W 2d 279, 160 Neb. 233. 

Parttonlax 1 method prescribed 

The manner directed by the state 
legislature for the appointment of 
presidential electors, contemplates 
creation and existence of political 
parties, nomination by parties of 
presidential electors, placing of 
names of candidates for president 
and vice president of parties on bal¬ 
lot with party designation of each, 
and counting of ballots cast for pres¬ 
ident and vice president for electors 
of the party.—State ex rel. Beeson v. 
Marsh, supra. 

38. U.S.—McPherson v. Blacker, 
Mich., 13 S.Ct. 3, 146 U.8. 1. 86 U 
Ed. 869. 

Ala—In re Opinion of the Justices, 
34 So.2d 598, 250 Ala. 399. 

Neb.—State ex rel. Beeson v. Marsh. 
34 N.W.2d 279. 150 Neb. 283. 

39. Ohio.—State ex reL Beck v. 
Hummel, 80 NJD.2d 899, 150 Ohlo- 
St. 127. 

Me function eg presidential elec¬ 
tors is to cast, certify, and transmit 



91 G. J.Si 


$28 UNITED STATES 


persons who have been nominated for the office of 
presidential elector in the manner directed by the 
legislature of the state may have their names placed 
on the general election ballot and be voted on at 
the general election. 40 A statute providing for the 
election of electors is not invalid because it con¬ 
tains no provision for filling vacancies. 41 

The federal Constitution does not require the 
states in appointing electors to act as a unit, 42 or 
provide that the appointment of electors shall be 
by popular vote, or that the electors shall be voted 
for on a general ticket, or that the majority of 
those who exercise the elective franchise can alone 
choose the electors. 43 The fact that all the states 
have gradually adopted a uniform method of pop¬ 


ular election for presidential electors by general 
ticket, and that such system has prevailed for many 
years, does not deprive the legislature of any state 
of its power to adopt a different method. 44 The 
power thus confided to the states by the Constitu¬ 
tion has not ceased to exist because the original ex¬ 
pectation of the framers of the Constitution with 
respect to the independence of electors may be 
said to have been frustrated in practice, 45 and it 
has not been taken away by the Fourteenth and 
Fifteenth Amendments to the Constitution. 46 

The right to vote for presidential electors de¬ 
pends directly and exclusively on state legislation. 47 
The state may prescribe the qualifications of voters, 
and may change them, 48 but it must do so by leg- 


the vote of the state for president 
and vice-president of the nation.— 
Fitzgerald v. Green. Va., 10 S.Ct. 
586. 134 U.S. 377. 33 L.Ed. 951. 

40l Okl.—Lillard v. Cordell. 198 P.2d 

417. 200 Okl. 577. 

Za absence eff statute directing how 
a political party should select its 
nominees for presidential electors, a 
party is free to follow any method 
which it may choose in keeping with 
party usages and customs, as long as 
it does not pursue a method express¬ 
ly prohibited by law.—Stanford v. 
Butler. 181 S.W.2d 269. 142 Tex. 692. 
153 A.L.R. 1054. 

Party conventions 

Under some statutes, the power to 
select or nominate candidates for 
presidential electors is vested in po¬ 
litical party conventions, and persons 
nominated as independent candidates 
for presidential electors by certificate 
of nomination cannot compel secre¬ 
tary of state to place their names on 
ballot as candidates for presidential 
electors for certain political party.— 
Markham v. Bennion. Utah. 252 P.2d 
539. 

Petition 

Under some statutes, presidential 
electors cannot be nominated by pe¬ 
tition.—State ex rel. Beeson v. 
Marsh. 34 N.W.2d 279. 150 Neb. 233. 

aniing nomination cer tifi c at e by par¬ 
ty 

(1) The filing of a certificate of 
nomination of candidates for presi¬ 
dent and vice president of the United 
States by the officers of a national 
convention of a political party, is 
not alone sufficient to entitle nom¬ 
inees to a place on the ballot, in view 
of statutory directions relating to ap¬ 
pointment of presidential electors — 
State ex rel. Beeson v. Marsh, supra. 

(2) Under statute requiring gov¬ 
ernor thirty days before election of 
candidates for president and vice 
president, which candidates shall 
have been previously certified to him 


by the officers of the national con¬ 
ventions of the different political par¬ 
ties. to issue a proclamation desig¬ 
nating offices to be filled and to mail 
a copy to county clerks, the require¬ 
ment of certification is for the in¬ 
formation of the governor in the is¬ 
suance of his proclamation, and does 
not reauire governor to do anything 
with reference to the certified candi¬ 
dates.—State ex rel. Beeson v. Marsh, 
supra. 

Unorganised group of electors held 
not authorized, under statute, to nom¬ 
inate presidential electors.—State ex 
rel. Beeson v. Marsh, supra. 

Withdrawal 

A person properly nominated as a 
candidate for the office of president 
of the United States may withdraw. 
—Rowland v. Smith, Pa.Com PI., 63 
Dauph.Co. 201. 

2k Ohio 

(1) Where independent candidates 
for presidential electors have com¬ 
plied with the statutes, the secretary 
of state is required to process their 
nominating petitions, and if, as a re¬ 
sult of such processing, it is ascer¬ 
tained that compliance of the inde¬ 
pendent presidential elector candi¬ 
dates with the statutes is fully com¬ 
plete, they are entitled to have their 
names printed on the presidential 
ballot as such candidates.—State ex 
rel. Beck v. Hummel, 80 N.E.2d 899, 
150 Ohio St 127. 

(2) It was held in a lower court 
case, however, that the state statute 
providing for placing on the presi¬ 
dential ballot only the names of 
those nominated for president or vice 
president of United States by nation¬ 
al conventions of political parties to 
which delegates and alternates were 
elected at next preceding primary 
election, and not providing for plac¬ 
ing on ballots of names of those can¬ 
didates nominated by petition, is not 
unreasonable, arbitrary, or discrim¬ 
inatory. and is not unconstitutional 
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as denying equal protection of the 
laws.—State ex rel Mecartney v. 
Hummel, App., 81 N E.2d 799. af¬ 
firmed 80 NE2d 436. 150 Ohio St. 
19. 

41. Mich—McPherson v. Blacker. 52 
NW 469, 92 Mich. 377. 31 Am S.R. 
587, 16 LRA. 475. affirmed 13 S. 
Ct. 3. 146 U.S 1. 36 L Ed. 869. 

42. Mich —McPherson v. Blacker, 
Mich . 13 S.Ct. 3, 146 U.S. 1. 36 JL. 
Ed 869. 

65 C.J. p 1270 note 40. 

By congressional districts 

A statute providing that one elec¬ 
tor for president and vice president 
shall be elected by the voters of each 
congressional district in the state, 
and that two such electors shall be 
elected by the voters of the state at 
large is no infraction of the federal 
Constitution—McPherson v. Blacker. 
Mich, 13 S Ct. 3, 146 U.S. 1. 36 L. Ed 
869. 

43. U.S.—McPherson v. Blacker. 
Mich. 13 SCt. 3. 146 U.S. 1, 36 L. 
Ed 869. 

Neb.—State ex rel Beeson v. Marsh, 
34 N.W.2d 279. 150 Neb 233. 

44. U.S.—McPherson v. Blacker, 
Mich., 13 SCt. 3. 146 U.S. 1, 36 L. 
Ed. 869. 

46. U.S —McPherson v. Blacker, 
Mich., 13 S.Ct. 3, 146 U.S. 1, 36 L,. 
Ed. 869. 

46. U.S.—McPherson v. Blacker. 
Mich. 13 S.CL 3, 146 U.S. 1. 36 L>. 
Ed. 869. 

U.S.—Walker v. U. S, C.C.A Mo, 
93 F 2d 383, certiorari denied 58 
S.Ct. 642, 803 U.S. 644, 82 LEd 
1103, rehearing denied 58 S.Ct. 755, 
303 U.S. 668. 82 Li.Ed. 1124, certio¬ 
rari denied Drummond v. U. S, 68 
S.Ct. 642. 308 U.S. 644. 82 L.Ed. 
1103, rehearing denied 58 S.Ct. 756, 
803 U.S. 668, 82 L.Ed. 1724. 

46. Me.—In re Opinion of the Jus¬ 
tices, 107 A. 705, 118 Me. 552. 5 
AJL*R. 1407. 
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islative act or resolution passed in accordance with 
the state constitution. 49 A statute authorizing ab¬ 
sentee voting in presidential elections by constitu¬ 
tionally qualified citizens of the state absent from 
their voting precincts during a state of war is valid, 
regardless of the provisions of the state constitu¬ 
tion. 60 

Presidential electors are state officers, 61 and not 
federal officers or agents. 62 They act by authority 
of the state, and it, in turn, receives its authority 
from the federal Constitution. 63 However, they 
exercise federal functions under, and discharge du¬ 
ties in virtue of authority conferred by, the federal 
Constitution. 64 When a state legislature has pro¬ 
vided for the appointment of presidential electors 
its powers and functions with respect thereto have 
ended 66 It has been held that in casting their 
votes by ballot, presidential electors are governed 
by the federal Constitution, 66 and that the state 
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legislatures cannot dictate to the doctors the dioice 
which they must make for president and vice presi¬ 
dent. 67 Each of the presidential dectors may vote 
as he pleases for any person digible for the office 
of president or vice-president of the United States. 68 
The federal Constitution, however, does not forbid 
a political party from requiring of candidates in 
its primary a pledge of political conformity with 
the aims of the party, 69 and does not require a 
state political party affiliated with a national party 
to accept persons as candidates who refuse to agree 
to abide by the party’s requirements. 60 Hence, a 
political party may lawfully require its nominees 
for presidential electors to pledge to vote for the 
presidential and vice-presidential candidates of that 
party. 61 

Under the prevailing method of choosing elec¬ 
tors, it has been held that those nominated as the 
candidates of a political party are nominated to vote 


49. Me—In re Opinion of the Jus¬ 
tices, supra. 

50. Ky.—Commonwealth ex rel. 

Dummit v. O'Connell. 181 SW2d 
691. 298 Ky. 44. 

51. US—Walker v. U. S.. CCAMo. 
93 F.2d 383. certiorari denied 58 
SCt. 642. 303 US. 644. 82 I* Ed 
1103. rehearing denied 58 S.Ct. 755. 
303 U.S. 668. 82 L Ed. 1124. certio¬ 
rari denied Drummond v. U S.. 
58 SCt 642. 303 U.S. 644. 82 L Ed 
1103. rehearing denied 58 S.Ct 756. 
303 US. 668. 82 LEd. 1724 

Ky—Bagla v. Cox, 103 S.W.2d 682, 
268 Ky. 58—McCreary v Williams, 
154 S W. 417. 153 Ky. 49—Hodge v. 
Bryan. 148 SW 21. 149 Ky 110— 
Donelan v Bird. 80 SW. 796. 118 
Ky. 178. 26 Ky L 55 
Ohio—State ex rel Beck v. Hummel. 

80 NE2d 899. 150 Ohio St 127. 
Okl.—Oorpus Juris cited la Dillard 
v. Cordell. 198 P.2d 417, 418. 200 
Okl. 677—In re State Question No. 
137, Referenum Petition No. 49, 
244 P. 806. 114 Okl. 132. 

65 C.J. p 1270 note 47. 

58. U.S.—Ray v. Blair, Ala.. 72 S.Ct 
654. S4S U.S. 214, 96 LEd. 894. mo¬ 
tion denied 72 S.Ct. 1034—Bur¬ 
roughs v. U. 8. AppD.C.. 54 SCt 
287. 290 U.S. 524. 78 L.Ed. 484— 
Fitxgerald v. Green. Va.. 10 SCt 
586. 134 U.S. 877. 23 LEd. 951- 
Walker v. U. 8.. GC.A.MO.. 93 F.2d 
383, certiorari denied 68 SCt. 642. 
803 U.8. 644, 82 LBd. 1103. rehear¬ 
ing denied 58 S.Ct 755, 303 U.S. 
668. 82 LEd. 1124, certiorari de¬ 
nied Drummond v. U. S., 58 S.Ct 
642. 303 U.S. 644. 82 LEd. 1103, 
rehearing denied 68 S.Ct 766, 303 
U.S. 668, 82 L Ed. 1724. 

Ky.—Eagle ▼. Cox. 108 S.W 2d 682. 
268 Ky. 58. 


53. U S.—Ray v. Blair, Ala., 72 S.Ct 
654, 343 U.S. 214, 96 LEd. 894, mo¬ 
tion denied 72 S.Ct 1034. 

54. U S — Burroughs v. U. S , App.D. 
C.. 54 S.Ct. 287, 290 U.S. 534, 78 L. 
Ed. 484. 

Z& 

Presidential electors exercise a 
federal function in balloting for pres¬ 
ident and vice president —Ray v 
Blair, Ala., 72 S.Ct 654. 343 U.S 214, 
96 LEd. 894, motion denied 72 S.Ct 
1034. 

56. Ala.—In re Opinion of the Jus¬ 
tices. 34 So 2d 598, 250 Ala. 399. 

56. Ala—In re Opinion of the Jus¬ 
tices, supra. 

57. Ala.—In re Opinion of the Jus¬ 
tices. supra. 

Provision, held invalid 

Statutory provision that presiden¬ 
tial and vice presidential electors 
shall cast their ballots for the nom¬ 
inee of the national convention of the 
party by which they were elected, 
was held invalid.—In re Opinion of 
the Justices, supra. 

58. Ohio —State ex rel. Beck v. 
Hummel, 80 N.E.2d 899, 150 Ohio 
St. 127. 

Moral obligation 

It is only by force of a moral ob¬ 
ligation, not a legal one. that the 
presidential electors pledged to cer¬ 
tain candidacies fulfill their pledges 
after election—State ex rel. Beck v. 
Hummel, supra. 

Discretion 

Federal Constitution manifests In¬ 
tent that presidential and vice presi¬ 
dential electors chosen for the sev¬ 
eral states are to exercise their judg¬ 
ment and discretion in performance 
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of their duty in election of president 
and vice president, and in determin¬ 
ing the individuals for whom they 
will cast the electoral votes of the 
states.—In re Opinion of the Jus¬ 
tices, 34 So.2d 598. 250 Ala. 399. 

59. U.S.—Ray v. Blair. Ala.. 72 S Ct. 

664, 343 U.S. 214, 96 LEd. 894. 
motion denied 72 S.Ct. 1034. 
Judicial review of candidates posi¬ 
tion 

(1) Certiorari would not issue to 
review announcement made by state 
presidential electors while running as 
candidates for that office in Demo¬ 
cratic primary that if nominated and 
elected they would not cast their bal¬ 
lot for the Democratic national nom¬ 
inee if he were nominated on a civil 
rights platform.—State v. Albritton, 
37 So 2d 640, 251 Ala. 422. 

(2) State In its corporate capacity 
was without interest to maintain ap¬ 
plication for issuance of writ of cer¬ 
tiorari to review announcement made 
by respondents while running as can¬ 
didates for presidential electors in 
primary held by state Democratic 
Party that if elected they would not 
cast their ballots for stated person as 
president if nominated by the Nation¬ 
al Democratic Convention on a civil 
rights platform, or in the alternative 
for a writ of injunction restraining 
such electors from casting their votes 
for a candidate other than the party 
named after his nomination by the 
National Convention.—State v. Al¬ 
britton, supra. 

80. U.S.—Ray v. Blair, Ala.. 72 S.Ct. 
654, 343 U.S. 214. 96 L.Ed. 894. mo¬ 
tion denied 72 S.Ct. 1034. 

6L U.S.—Ray v. Blair, supra. 

Utah —Markham v. Bennion, 252 P.2d 
639. 
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ior die candidates of that party for president and 
Tice president, 62 and that they forfeit their right 
to remain on the ticket by accepting nomination by 
another party having a different candidate and es¬ 
pousing different principles. 63 Their status as 
candidates, however, is not affected by the fact that 
the convention nominating them repudiates the acts 
and platform of the national convention of the par¬ 
ty. 64 

Under a state constitutional provision rendering 
-persons holding an office of trust or profit under 
the United States ineligible, it has been held that 
such a person does not become eligible by resigning 
the inconsistent office after his election as elec¬ 
tor, 66 that he does not create a vacancy by declin¬ 
ing, 66 and that the candidate having the next high¬ 
est number of votes is not elected. 67 

The electors of a single state when met to vote 
for president and vice president of the United 
States, and sometimes the whole body of electors, 
-are known informally as the “electoral college.” 68 

Corrupt practices . Congress has power to pass 
■appropriate legislation to protect the election of 
president and vice president of the United States 
from corruption. 69 The choice of means to ac¬ 
complish that end presents a question primarily ad- 
•dressed to the judgment of congress; and if the 
means adopted are really calculated to attain such 
end, the degree of their necessity, the extent to 
which they conduce to the end, and the closeness 
•of the relationship between the means adopted 
and the end to be attained are matters for congres¬ 


sional determination alone. 79 
§ 29. Powers and Duties 

The executive power of the federal government le 
vested In the preeldent, whose powers are limited and 
not Inherent, and must be conferred on him by an act 
of congress or the federal Constitution. 

The executive power of the federal government 
is vested by the Constitution, Article 2 § 1, in the 
president. 7 ' 1 Constitutional acts of power of the 
executive department have as much validity and 
obligation as if they proceeded from the legisla¬ 
ture. 72 The president may enforce the peace of 
the United States. 73 His duty in general requires 
his superintendence of the administration, 74 and he 
has power to direct and control United States offi¬ 
cers in their duties, 76 only, however, to the ex¬ 
tent to which those functions are by law to be exer¬ 
cised by the will of the president, and in which his 
order would be a justification. 76 Also, he has the 
right and duty, within the limits of his constitu¬ 
tional and statutory authority, to prescribe condi¬ 
tions to govern executive agencies in the selec¬ 
tion of their employees and to instruct the attor¬ 
ney general to advise them with respect thereto. 77 

The president cannot be required to become the 
administrative officer of every department and bu¬ 
reau, or to perform in person the numerous de¬ 
tails incident to services, which, nevertheless, he 
is, in a correct sense, by the Constitution and laws, 
required and expected to perform, 78 and thus, as dis¬ 
cussed infra § 31, he generally acts through various 
executive departments. The duties of the presi¬ 


des. Neb—State v. Walt, 138 N.W. 

159, 92 Neb. 313, 43 L R A..N.S., 282. 
63. Neb—State v. Wait, supra. 

•Si Cal.—Sbarboro v. Jordan, 127 P. 
170, 164 Cal. 51. 

R.I.—In re Corliss. 11 R.I. 638, 
23 Am R. 538. 

et. R.I.—In re Corliss, supra. 

65 C.J. p 1270 note 52. 

-87. R.I.—In re Corliss, supra. 

48L U.S.—Fitzgerald v. Green, Va., 
10 S.Ct. 686, 134 U.S. 377, 33 L.Ed. 
951. 

65 OJ. p 1270 note 54. 

Oi. U.S.—Burroughs v. U. S, App. 
D.C., 54 S.CL 287. 290 U.S. 634, 78 
L.Ed. 484. 

m U.S.—Burroughs v. U. 8., supra. 
XMsolosure of contributions sad ex- 

Federal statute requiring public 
statement of amount received and 
-expended by voluntary political com¬ 
mittee to influence election of presi- 
and vice presidential electors 
«4n two or mors estates was held 


within power of congress.—Bur¬ 
roughs v. U. S., supra. 

71. U.S —Burroughs v. U S, App 
DC. 64 S Ct 287, 290 U.S. 534. 78 
L.Ed. 484—Mississippi v. Johnson, 
4 Wall. 475, 18 L-Ed. 437. 

Power of president to: 

Make reservations of public lands 
for public uses see PubUc Lands 
I 73. 

Pardon see Pardons || 3-6. 
Remove a public officer see infra | 
62 and Officers 8 59 b (1). 
President of the United States as the 
commander-in-chief of the army 
and navy see Army and Navy | 12. 
Only souroe of authority 
Article 2 of the federal Constitu¬ 
tion, aside from legislative grants, is 
the only source of power authorizing 
action by the executive branch of the 
government.—Youngstown Sheet & 
Tube Co. v. Sawyer, D.C.D.G., 103 F. 
Supp. 569, affirmed 72 S.Ct 863, 843 
U.S. 579, 96 L.Ed. 1158, 26 A.L.R24 
1378; application denied Sawyer ▼. 
U. S. Steel Co., 197 F.2d 582, 90 U.S. 
APP.D.C. 416. 


72. US—U. 8. v. Pink, N.T.. 62 8. 
Ct 552. 315 U.S. 203. 86 LEd. 796 

N.Y—In re Muller's Estate, 104 N.Y. 
S.2d 133. 199 Mlsc. 745. 

73. US—Cunningham v. Neagle, 
Cal., 10 S.Ct 658. 135 U.S. 1. 84 L. 
Ed. 55. 

65 C.J. p 1270 note 57. 

74. U.S—Williams v. U. 8.. Diet 
Col., 1 How. 290, 11 LEd. 135. 

75. U.S.—Cunningham v. Neagle, 
Cal., 10 S.Ct 658. 135 U.& 1, 24 I* 
Ed. 65. 

65 C.J. p 1270 note 59. 

78. U.S.—U. 8. v. Kendall, D.C.. 26 
F.Cas No. 16,617. 5 Cranch C.G. 163. 
affirmed 12 Pet 524, 9 LJEd. 1181. 

66 C.J. p 1270 note 60. 

77. D.C.—International Workers Or¬ 
der v. McGrath, 182 F.2d 368, 86 U. 
S.App D.C. 287, reversed on other 
grounds 71 S.Ct 624. 241 U.8. 123, 
95 L.Bd. 827. 

78. Or.—State ex rel. Kaser v. Leon¬ 
ard. 102 P.2d 197, 164 Or. 578, 129 
A.L.R. 1125. 

65 C.J. p 1270 note 6L 
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dent in the enforcement of the laws are not min¬ 
isterial but executive and political, and cannot be 
controlled by the judicial process. 79 Where the 
expressed will of the legislative department of the 
government is to take effect on a specified event, 
the president is deemed to be its agent to ascer¬ 
tain and declare the event. 80 

The powers of the president of the United States 
are limited. 81 He has no inherent powers to be im¬ 
plied from the aggregate of his powers under the 
Constitution and to be exercised in the public in¬ 
terest. 82 His powers must stem either from an 
act of congress or from the federal Constitution; 83 
and he can exercise no power which cannot be 
fairly and reasonably traced to some specific grant 
of power or justly implied and included within such 
express grant as proper and necessary to its ex¬ 
ercise. 84 Powers granted, if exercised, must be ex¬ 
ercised in substantial conformity with the condi¬ 
tions and requirements declared in the act granting 
them. 85 The executive department cannot exceed 
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the powers granted to it by the Constitution and 
congress, and if it does exercise a power not 
granted to it, or attempts to exercise a power in 
a manner not authorized by statutoiy enactment, 
such executive act is of no legal effect. 00 The fail¬ 
ure of a president to exercise all the power granted 
him under an act of congress does not foreclose 
his successor from subsequently exercising the re¬ 
maining or residual power as long as the enabling 
legislation remains in force. 87 

The power granted to the president in the Con¬ 
stitution, Article 2 § 3, to take care that the laws 
be faithfully executed, refutes the idea that he is 
to be a lawmaker. 88 His functions in the law¬ 
making process are limited to the recommending 
of laws he thinks wise and the vetoing of laws he 
thinks bad. 89 Where not authorized by an act of 
congress, the president has no power to take pos¬ 
session of private property in order to keep labor 
disputes from stopping production. 90 A federal 
statute authorizing the president to take lands for 


79. IT S —Mississippi v Johnson, 4 
Wall. 475. 18 L Ed 437 

65 C J p 1271 note 63. 

80. US —Louis Wolf A Co v U S, 
Oust 4b Pat App . 107 F 2d 819. 

81. DC.—Youngstown Sheet A Tube 
Co v Sawyer. DC. 103 F Supp 
569. affirmed 72 S Ct. 863. 343 US 
579. 96 LEd 1153. 26 ALR2d 
1378; application denied Sawyer v 
U. S Steel Co. 197 F 2d 582, 90 U 
SAppD.C. 416. 

82. U S —Youngstown Sheet A Tube 
Co v. Sawyer. App DC. 72 S Ct 
863. 343 U S 579. 96 L Ed. 1153. 26 
A L R.2d 1378. 

Vndcflitd residuum 

There ia no undefined residuum of 
power which the president can exer¬ 
cise because it seems to him to be in 
the public interest.—Youngstown 
Sheet A Tube Co v. Sawyer, DCDC, 
103 F.Supp 569, affirmed 72 BCt 863. 
343 U S 579. 96 L.Ed 1153. 26 A.L.R. 
2d 1378; application denied Sawyer 
v. U. S. Steel Co. t 197 F.2d 582, 90 U. 
S App.D.C. 416. 

Defease mad welfare 

The congress, rather than the pres¬ 
ident, is vested by the Constitution, 
with power, within prescribed limita¬ 
tions, to provide for the common de¬ 
fense and general welfare—Youngs¬ 
town Sheet A Tube Co. v Sawyer, D. 
C.D.C., 103 F.Supp. 569. affirmed 72 S. 
Ct. 863, 843 U.S. 579, 96 L.JM. 1153. 26 
AJL.R.2d 1878; application denied 
Sawyer v. U. 8 Steel Co.. 197 F.2d 
682. 90 U.8.App.D.C. 416. 

Deeds of nation 

The theory that the president not 
only has the right but the duty to do 
anything that the needs of the nation 

•1 C. J.S_6 


demand unless such action is forbid¬ 
den by the Constitution or acts of 
congress, is not in accordance with 
our theory of government of laws 
rather than of men —Youngstown 
Sheet A Tube Co v Sawyer, D.C.D C , 
103 F Supp 569. affirmed 72 S Ct. 863, 
343 U.S 579. 96 L Ed. 1153. 26 A L R 
2d 1378. application denied Sawyer v. 
U S Steel Co. 197 F.2d 582. 90 U.S 
App DC. 416. 

83. US —Youngstown Sheet & Tube 
Co v Sawyer, App D.C.. 72 S Ct 
863, 343 US 579, 96 LEd 1153. 26 
A L R 2d 1378. 

84. D C —Youngstown Sheet A Tube 
Co v Sawyer. DC. 103 FSupp 
569. affirmed 72 S Ct. 863. 343 U.S 
579, 96 LEd 1153, 26 ALR2d 
1378; application denied Sawyer v 
U. S Steel Co. 197 F.2d 582, 90 U.S 
App DC 416. 

Benson for grants In gsneral terms 

The grants of executive power 
were made in general terms In order 
not to embarrass the executive with¬ 
in the field of action plainly marked 
for him. but his jurisdiction must be 
justified and vindicated by affirma¬ 
tive constitutional or statutory pro¬ 
vision. or it does not exist.—Youngs¬ 
town Sheet A Tube Co. v. Sawyer, 
DC.DC, 103 F.Supp 569, affirmed 72 
S Ct 863. 343 U S. 579. 96 L Ed. 1153, 
26 A L».R.2d 1378; application denied 
Sawyer v U S Steel Co., 197 F.2d 
582, 90 U S App.D C. 416. 

Frior unchal len ged sots 

The existence of several repetitive, 
unchallenged. Illegal acts on the part 
of the president cannot sanctify simi¬ 
lar acts committed thereafter.— 
Youngstown Sheet 4b Tube Co. v. 
Sawyer, DC.DC. 103 F.8upp. 569, 
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affirmed 72 SCt. 863. 343 US. 579, 
96 LEd. 1153. 26 ALR.2d 1378, ap¬ 
plication denied Sawyer v. U S Steel 
Co., 197 F.2d 582. 90 US AppD.C 416 

85. US—Toledo. P. A W. R. R. v. 

Stover, DC Ill, 60 FSupp. 587. 

88. US—Toledo. P. A W R. R. v. 
Stover, supra. 

87. U S.—Friedlander v. U. S.. 120 
Ct Cl 4. 

88. U S.—Youngstown Sheet 4b Tube 
Co. v. Sawyer, App.DC. 72 SCt 
863. 343 U S. 579, 96 L.Ed 1153, 26 
A.L.R 1378. 

89. US —Youngstown Sheet A Tube 
Co. v Sawyer. AppD.C., 72 S.Ct 
863. 343 U.S 579, 96 L.Ed 1153, 26 
A.LR 1378. 

Approval or disapproval of legisla¬ 
tion see Statutes || 47-59. 

90. U.S.—Youngstown Sheet A Tube 
Co. v. Sawyer, AppD.C., 72 S.Ct. 
863, 343 U S. 579. 96 L.Ed. 1153, 26 
A L.R.2d 1378. 

■eisuxe of steal mills 
Presidential order directing the 
seisure of steel mills, which directs 
that presidential policy be executed 
in a manner prescribed by the presi¬ 
dent, and which. In its preamble, 
sets out reasons why the president 
believes certain policies should be 
adopted, proclaims these policies as 
rules of conduct to be followed, 
authorises a government official to 
promulgate additional rules and reg¬ 
ulations consistent with the policy 
proclaimed and needed to carry that 
policy into execution, is Invalid.— 
Youngstown Sheet 4b Tube Co. v. 
Sawyer, App.D.C., 73 8.CL 863. 343 U. 
S. 579, 96 LuEd. 1153, 35 A.U2L2d 
1375, 
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government purposes is a delegation of power to 
him as the chief executive and is not personal and 
individual. 91 

In the field of international relations, the presi¬ 
dent is the sole organ of the federal government. 92 
Although his powers therein must be exercised in 
subordination to the provisions of the Constitution, 
they do not require an act of congress as a basis 
for their exercise. 95 He has power to determine 
what government is to be recognized by the United 
States as representative of a foreign sovereign 
state, 94 which recognition may be conditional, and 
not absolute. 95 This power is not limited to a de¬ 
termination of the government to be recognized. 96 
It includes the power to determine the policy which 
is to govern the question of recognition, 97 and ex¬ 
tends to the settlement of claims between a foreign 
government and the United States, at least when 
it is an incident to the recognition of that govern¬ 
ment. 98 

Commerce . It has been held that the power to 
regulate interstate and foreign commerce is not 
among the powers incident to the office of the presi¬ 


dent of the United States, and that such power can¬ 
not be upheld as an exercise of his power to see that 
the laws are faithfully executed. 99 Congress, how¬ 
ever, may delegate large grants of its power over 
foreign commerce to the president, and he also 
possesses in his own right certain such powers con¬ 
ferred by the Constitution on him as commander-m- 
chief and as the nation’s organ in foreign affairs. 1 

§ 30. -Proclamations and Orders 

A proclamation or executive order by the president, 
when duly promulgated pursuant to proper authorization, 
la valid and has the effect of law. 

A proclamation by the president is his official pub¬ 
lic announcement of an order. 2 The president may 
issue proclamations when he thinks it proper to 
give notice or information to the public. 8 An ex¬ 
ecutive order, promulgated by the president pursu¬ 
ant to authority delegated to him by congress, has 
the effect of a statute and is a part of the law of 
the land, and hence it is a source of public policy 4 
Thus, executive orders of the president prescribing 
rules and regulations necessary to carry into effect 
a federal statute, as authorized thereby, have the 


91. US.—U S v McIntosh. DCVa. 
2 F.Supp 244, rehearing’ denied 3 
F.Supp 715. appeal dismissed. CC 
A.. McIntosh v. U S. 70 F 2d 507. 
certiorari denied 55 SCt. 101. 293 
U S 586. 79 L Ed 682 

For marina oorps post 

U.S—U S v. McIntosh. DCVa. 2 
FSupp 244. rehearing denied 3 F 
Supp 715. appeal dismissed. CC.A. 
McIntosh v. U. S. 70 F.2d 507. cer¬ 
tiorari denied 55 8 Ct. 101. 293 U S 
586. 79 L Ed. 682 

92. US—U & v. Pink, NY. 62 S 
Ct. 552. 315 U.S. 203. 86 L Ed 796— 
U S. v. Curtiss-Wright Export Cor¬ 
poration. N Y. 57 S Ct. 216. 299 U 8 
304. 81 LEd. 255—U 8. v. Bareno. 
DCMd, 50 F.Supp. 520 

93. U.S.—U S. v. Curtiss-Wright 
Export Corporation. NY. 67 SCt 
216, 299 US 304, 81 LEd. 255— 
U. 8. v. Bareno. D.C.Md., 50 F. 
Supp. 520. 

94. U.S.—U. 8 v Pink. NY.. 62 8. 
Ct. 552, 315 U.S. 203, 86 LEd. 796 
—The Maret, CC.A Virgin Islands, 
145 F.2d 431. 

95. U.S.—U. 8 v Pink, NY.. 62 8. 
Ct. 552, 315 US 203. 86 L.Ed. 796. 

93. Pa.—F. W Stone Engineering 
Co. v. Petroleos Mexicanos of Mex¬ 
ico. D. F., 42 A.2d 57. 352 Pa. 12. 

97- Pa.—F. W. Stone Engineering 
Ca v. Petroleos Mexicanos of Mex¬ 
ico, D. F., supra. 

VaMonalftsatlon decrees 

In recognising the Soviet govern¬ 
ment, the president has power, with¬ 


out the consent of the Senate, to de¬ 
termine the public policy of the 
United States with respect to Rus¬ 
sian nationalization decrees —U S 
v Pink. NY. 62 SCt 552, 315 ITS 
203, 86 L Ed 796. 

Vonreoognitioa 

Nonrecognition of a foreign sover¬ 
eign and nonrecognition of its decrees 
are as essential a part of power con¬ 
fided by the Constitution to the exec¬ 
utive for conduct of foreign affairs 
as recognition —The Maret, CCA. 
Virgin Islands. 145 F 2d 431 
9a U S.—Ozanic v. U. S. CA.NY., 
188 F 2d 228 

malms of American nationals 

The power to remove such obsta¬ 
cles to full recognition as settlement 
of claims of American nationals is 
an implied power of the president — 
U S. v. Pink, NY.. 62 S.Ct. 562, 815 
U.S. 203, 86 L Ed. 796. 

99, U.S—U. S. v. Guy W Capps. 
Inc , C A Va, 204 F.2d 655, affirmed 
75 SCt. 326 
SxaoutlTC agreements 

The president may not by-pass con¬ 
gressional limitations regulating for¬ 
eign commerce by entering into exec¬ 
utive trade agreements.—U. 8. v. Guy 
W Capps, Inc., supra. 

1. U.S.—Chicago & Southern Air 
Lines v. Waterman 8. 8. Corp., 68 
S.Ct. 431. 333 U 8. 103, 92 L.Ed. 668. 
mandate conformed to, CCA, 166 
F.2d 1021. 

2. UA- Wood v. Beach. Kan., 15 S 
Ct. 410, 411. 156 U.S. 548. 89 L.Ed. 
528. 


Reservation of public lands by proc¬ 
lamation or executive order of the 
president see Public Lands 9 74. 

3. US —Muir v Louisville 4b N R 
Co . D C Ky , 247 F 888 

4. US—Givens v. Zerbst. Ga. 41 S 
Ct. 227. 255 US 11, 65 LEd 476- 
Brad ley v American Radiator 4b 
Standard Sanitary Corp, I> C N Y . 
6 FRD 37. affirmed. CCA. 159 F 
2d 39—Montague v U S . 79 Ct Cl 
624 

N Y —Brown v J P. Morgan 4b Co. 
31 NYS2d 323, 177 Misc 626. mo¬ 
tion denied 31 N Y 8 2d 815. 177 
Misc. 763. reversed on other 
grounds 40 N Y S 2d 229. 265 App 
Dtv. 631. affirmed 67 N E 2d 263. 
296 N Y 867 

Wash—York v. Gaasland Co.. 250 P 
2d 967, 41 Wash 2d 540 
Proclamation held valid 

(1) President's proclamation de¬ 
claring the Jackson Hole Country in 
Wyoming a national monument be¬ 
cause of its historic landmarks, pre¬ 
historic structures, and other objects 
of historic or scientific interest was 
valid—State of Wyoming v. Franke, 
D.CWyo., 58 F.8upp. 890. 

(2) That the area designated in 
President's Proclamation establishing 
the Jackson Hole National Monument 
was not consistent with the preface 
to the proclamation was not material, 
where the area over which control 
was threatened was in any event 
limited to that defined in the proc¬ 
lamation.—State of Wyoming v. 
Franke, supra. 
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same effect as if they had been incorporated in the 
act itself. 3 * 5 On the other hand, proclamations or 
orders have no effect as law in the absence of con¬ 
stitutional or congressional authorization, 6 and ex¬ 
ecutive orders and regulations, promulgated to car¬ 
ry a federal statute into effect, are invalid and of 
no force or effect when inconsistent with the stat¬ 
ute. 7 The delegation by congress of rule-making 
power to the president conveys a measure of power 
adequate to the accomplishment of the purpose in¬ 
tended. 5 * 

No particular form is necessary for a proclama¬ 
tion or executive order. 5 In executive orders, it is 
not necessary that the president identically refer 
to a statutory provision under which he exercis¬ 
es a power, but it is sufficient if he actually has 
such power and exercises it according to some ex¬ 
isting statute. 10 In the construction and interpreta¬ 
tion of executive orders of the president the ac¬ 
cepted canons of statutory construction should be 
applied. 11 

The same rule of presumption is applied to proc- 
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lamations of the president that is applied to stat¬ 
utes, that is, that they have a valid existence on 
the day of their date and no inquiry is permitted 
upon the subject. Conceding that publication of the 
proclamation is necessary, the officer on whom 
rests the duty must be conclusively presumed to 
have properly and promptly discharged that duty. 12 
Thus, proclamations take effect on the day of their 
date, and at the beginning of such day. 12 

The purpose of the Federal Register Act, 44 U.S. 
C.A. chapter 8 B, providing that there shall be pub¬ 
lished in the Federal Register all presidential proc¬ 
lamations and executive orders, except such as have 
no general applicability and legal effect, was to 
give notice to industry, to general business, or to 
the people of the country as a whole, of certain 
action taken by the president under a power grant¬ 
ed to him by congress, so that such industry, busi¬ 
ness, or the people might have notice of such ac¬ 
tion and act accordingly, and it was not intended 
that the president had to act m the same way when 
his action was directed toward one certain prop¬ 
erty or individual. 14 


D. EXECUTIVE DEPARTMENTS 


§ 31. In General 

The federal government has power to create and 
employ euch agencies as it sees fit, and the president may, 
and generally does, exercise his powers and perform his 
duties through the various executive departments. The 
Heads of the various departments may prescribe rules 
and regulations, not inconsistent with law, for the 
government, of their departments. 


In carrying out its enumerated powers the fed¬ 
eral government has power to employ and create 
such agencies as it sees fit. 15 The president may 
exercise his powers and perform his duties through 
the heads, or some other member, of the execu¬ 
tive departments, 16 and generally does so, 17 and 


3. Or—State ex rel Kaser v. Leon¬ 
ard. 102 P 2d 107. 164 Or 570. 120 
ALR. 1125. 

Omission by prodooossor 

Executive order authorizing flight 
pay for Coast and Geodetic Survey 
officers and making it retroacti\e to 
date of enabling act was valid, even 
though former president, in his order 
implementing the act. did not include 
such officers in his authorization, 
since the former president's omis¬ 
sion of such officers from his order 
did not foreclose further action by 
a successor—Friedlander v. U. S, 
120 CtCl. 4 

6 . US —Muir v. Louisville A N R. 

Co. DC.Ky.. 247 P. 888. 

65 C.J. p 1271 note 70. 

US—Charles M. Thinning Const. 
Co. v. U. S. D.C.Okl., 115 F.Supp. 
250—McGann Mfg. Co. v. U. S., D. 
C.Pa., 08 F.Supp. 226. 

a U S.—Fogarty v. U. S.. D.C.Minn , 
80 F.Supp. 00. affirmed. C A., 176 F 
2d 500. affirmed 71 S.Ct. 5, 240 U.S. 

8. 06 LBd. 10. 

SiaorttioB by the president in issu¬ 


ing regulations depends to some ex¬ 
tent on the subject matter of the acts 
which they are intended to imple¬ 
ment —Fogarty v. U S. supra. 

9. US —Wood v Beach. Kan . 16 S 
Ct 410, 156 US 648. 30 L Ed 628. 

65 C J p 1271 note 68. 

10. U.S—Toledo. P & W R. R. v. 
Stover. DC.I11., 60 F.Supp 587. 

11. NY—Brown v. J P. Morgan A 
Co. 31 NYS2d 323. 177 Misc. 626, 
motion denied 31 NYS.2d 815. 177 
Misc 763. reversed on other 
grounds 40 N Y S 2d 220, 265 App. 
Div 631. affirmed 67 N E.2d 263. 205 
NY 867 

Of two possible constructions of an 

executive order, one which will give 
it validity, rather than one which 
will render it useless, will be adopt¬ 
ed —u. S. v. Chemical Foundation, 
Del., 47 S Ct 1. 272 U.S. 1. 71 L Ed. 
131. 

Ordinary me an ing 

The words used, when not ambigu¬ 
ous. should be given their well-known 
and ordinary meaning, unless the in¬ 
tent that they j be given some differ¬ 
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ent meaning clearly appears.—Mon¬ 
tague v U S . 70 Ct Cl. 624 

12. U S.—Lapeyre v U. S.. Ct Cl., 17 
Wall 101, 21 L.Ed. 606—Armstrong 
v U. S.. CtCI., 13 Wall. 154, 20 L. 
Ed. 614. 

13* US.-U S v. Norton, Ct.Cl, 97 
US 164, 24 LEd. 007. 

65 C.J. p 1271 note 72. 

14. US—Toledo, P. A W. R. R. v. 
Stover, D C.I11, 60 FSupp. 587. 

15. Wash —Boeing Aircraft Co. v. 
Reconstruction Finance Corp., 171 
P.2d 838. 25 Wash 2d 652. 168 A.L. 
R 530, appeal dismissed B. A. Co. 
v. King County, Wash., 67 S Ct 072. 
two cases, 330 US. 803, 01 L.Ed. 
1262. 

16. Or.—State ex rel. Kaser v. Leon¬ 
ard, 102 P 2d 107. 164 Or. 579, 129 
A.LR. 1125. 

65 C.J. p 1271 note 74. 

17. U.S.—Wolsey v. Chapman, Iowa. 
101 U.S. 765, 25 LEd. 915. 

Subjects 

The - president speaks and acts 
through the heads of the several de- 
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their acts are his, 18 except where the president must 
act judicially, 18 in which case his power and duty 
may not be delegated. 20 Authority granted to the 
president as chief executive to take lands for gov¬ 
ernment purposes may be delegated to the various 
executive departments. 21 In delegating power to 
the various departments, meticulous precision of 
language is not required. 22 

Rules and regulations . The “regulations of an 
executive department” are the general rules relat¬ 
ing to the subject on which a department acts, made 
by the head of the department under some act of 
congress conferring power to make such regula¬ 
tions and thereby giving to them the force of the 
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law. 28 The head of each department, under the 
statutes, is authorized to prescribe regulations not 
inconsistent with law for the government of his de¬ 
partment, 24 and he may suspend, alter, amend, or 
abrogate them. 28 

The rules and regulations of an executive depart¬ 
ment, 26 including those of a commission or agency 
thereunder, 27 when properly issued and within the 
power conferred, have the force and effect of law. 
In order to have such force, however, they must 
be within the limits prescribed by congress. 28 They 
must be adopted pursuant to an act of congress, 29 
must be addressed to and reasonably adapted to the 
enforcement of an act of congress, 30 and the ad- 


partments with respect to subjects 
which appertain to their respective 
duties —Scott v Carew. Fla.. 25 S Ct 
198. 196 U.S. 100. 110. 49 L Ed 403— 
Wilcox v Jackson. Ill, 13 Pet. 498. 
10 L Ed 964. 

18. Or.—State ex rel Kaser v. Leon¬ 
ard. 102 P 2d 197. 164 Or. 579. 129 
A.LR. 1125 

65 C J. p 1271 note 76 

Effect 

Whenever the president speaks or 
acts through any of the several de¬ 
partments of the executive depart¬ 
ment. the effect is same as if he had 
spoken or acted in person.—State ex 
rel. Kaser v Leonard, supra 

19. US—Truitt v. U. S. 38 CtCl 
398. 

90l DC—Weeks v. U. S ex rel Cre- 
ary, 277 F 694. 61 AppDC 195, 
affirmed 42 SCt. 609. 259 US. 336, 
66 L.Ed. 973. 

81. US.-'U. S v. McIntosh. DCVa, 

2 FSupp. 244. rehearing denied 3 
F Supp 716. appeal dismissed. C.C. 
A.. McIntosh v. U. S.. 70 F.2d 507. 
certiorari denied 55 SCt. 101, 293 
U.S. 586, 79 LEd. 682. 

22. U.S.—Russell Motor Car Co. v. 
U S, CtCl, 43 S.Ct. 428, 261 U.S. 
514, 67 L Ed 778. 

65 C.J p 1271 note 79. 

23. Or.—Corpus Juris quoted la 

State ex rel. Kaser v. Leonard. 102 
P.2d 197, 202, 164 Or. 579, 129 A.L. 
R. 1125. 

65 C.J p 1272 note 88. 

Rules and regulations of public ad¬ 
ministrative bodies generally see 
Public Administrative Bodies and 
Procedure $9 92-113 

94 . U.S.—Boske v. Comingore, Ky., 
20 S.Ct. 701. 177 U.S. 459, 44 L.Ed. 
846 —Bittleston Collection Agency 
v. U. S., 75 Ct.Cl. 681. 

Ala. —Parsons v. State, 38 So.2d 209, 
251 Ala. 457. 

D.C.—Carter v. Forrestal, C A, 175 F. 
2d 364, 85 U.S.App.D.C 53. certio¬ 
rari denied 70 S.Ct. 47, 338 U.S. 
882, 84 LJSd. 607. 


N.Y —In re Karlinskfs Estate. 43 N 
YS 2d 40. 180 Misc 44. 

Or.— Corpus Juris quoted in State ex 
rel Kaser v. Leonard. 102 P 2d 197, 
202. 164 Or 579, 129 A LR 1125 
Power of secretary of interior to pre¬ 
scribe rules and regulations to ac¬ 
complish the purposes of statute 
for the leasing or granting of pros¬ 
pecting permits of public mineral 
lands see Mines and Minerals 9 
128. 

Rules and regulations of treasury 
department for the enforcement of 
the internal revenue laws see In¬ 
ternal Revenue 9S 68-73 
Confidential information 

Under regulations of department, 
information obtained by inspector for 
Wage and Hour and Public Contracts 
Division of Department of Labor in 
course of his employment was con¬ 
fidential and privileged, and notes, 
memoranda, statements, and other 
material made and taken by him in 
course of such employment were and 
continued to be property of the gov¬ 
ernment —U S v Chadwick, D C. 
Ala, 76 F.Supp. 919. 

Bscrscy of records 

(1) Each department head can 
make rules and regulations to pre¬ 
serve its records and keep them se¬ 
cret from disclosure by its agents — 
Parsons v. State, 38 So.2d 209, 251 
Ala. 467. 

(2) Regulations of department of 
labor prohibiting removal of docu¬ 
ments and records from the depart¬ 
ment without written consent are 
valid—U S v. Chadwick, D.C.Ala, 
76 FSupp. 919. 

28. U.S.—Coffey v. Noel, DC.Va., 11 
F.2d 399—Maxwell v. U. S. 49 Ct 
Cl. 262. 

28. U.S.—Maryland Casualty Co. v. 
U. S., CtCl, 40 SCt. 155, 251 US. 
342. 64 L Ed. 297—Forbes v. U 8., 
CCA Mont, 125 F.2d 404, followed | 
in Hartford Acc & Indem. Co. v. U 
S.. 127 F.2d 862—F. T. Dooley Lum¬ 
ber Co. v. U S, C.C.AArk., 63 F.2d j 
384, certiorari denied 54 S.Ct 58, j 

68 


390 US 040, 78 LEd 650—U S ▼. 
Dauphin Deposit Trust Co, DC. 
Pa, 50 FSupp 73—Bittleston Col¬ 
lection Agency v. U. S., 75 Ct Cl 
681. 

Ala—Parsons v. State. 38 So 2d 209, 
251 Ala 467. 

Mass—Reynolds v. Reynolds, 90 N 
E 2d 338. 325 Mass 257 
N Y —In re Karl inski's Estate, 43 N. 

Y S 2d 40. 180 Misc. 44 
Or — Corpus Juris quoted in State ex 
rel Kaser v. Leonard. 102 P 2d 197, 
202, 164 Or 579, 129 ALR 1126 
65 C J p 1272 note 92 
Force and effect of rules and regula¬ 
tions of. 

Public administrative bodies gen¬ 
erally see Public Administrative 
Bodies and Procedure 9 108. 
Treasury department see Internal 
Revenue 9 72. 

Judicial notice of rules and regula¬ 
tions of federal executive depart¬ 
ments see Evidence 9 39 

27. I T .S —U S v Springfield Fire & 
Marine Ins Co, DC Mo, 107 F 
Supp 753, affirmed. C.A, 207 F2d 
935 

Civil service commission 

The regulations of Civil Service 
Commission for administration of 
civil service retirement fund are not 
inconsistent with any statute and 
have the force of law.—In re Dick¬ 
erson’s Estate. 300 N.Y.S. 748, 165 
Misc 230. 

28. US—U S v. Johnson, D.C.Nev.. 
35 F 2d 256—Muir v Louisville 4b 
N. R. Co., D C Ky., 247 F. 888. 

29. US —U S v Dauphin Deposit 
Trust Co, D C.Pa., 60 F.Supp. 73. 

30. US —Forbes v. U. 8., C.C A 
Mont, 126 F 2d 404, followed in 
Hartford Acc A Indem Co. v U. 
s, 127 F.2d 862—F. T Dooley Lum¬ 
ber Co. v. U. S.. C.C.A.Ark., 63 F. 
2d 384, certiorari denied 54 S.Ct. 58, 
290 U.S. 640. 78 L Ed 556—U. S. v. 
Dauphin Deposit Trust Co., D.C. 
Pa.. 50 F.Supp. 73. 

Ala.—Parsons v. State. 38 So.2d 209. 
251 Ala. 467. 
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ministration of the act must be confided to the de¬ 
partment issuing the rule or regulation. 31 Also, 
they must not be inconsistent with the law; 33 they 
cannot alter or change the statute, 33 and a rule 
which would deprive one of his constitutional rights 
is not authorized. 34 Such regulations need not be 
in any set form, or in writing, 35 but they must com¬ 
ply with the procedures prescribed by the Admin¬ 
istrative Procedure Act and the Federal Register 
Act, and have been duly promulgated and pub¬ 
lished. 36 

An agent of a department cannot be punished for 
conforming to its valid rules and regulations. 37 
Neglect to do something required by such regula¬ 
tions is not necessarily a criminal offense, 38 al¬ 
though it may be m some cases 39 Rules for the 
transaction of the department’s business are not 
binding on the courts when they work injustice 40 
The enforcement of such rules is in the discretion 
of the head of the department 41 
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The regulations of a* department which have been 
in force for a number of years, and have received 
the tacit approval of congress, will not be disre¬ 
garded by the courts on the ground that they are 
not authorized by law. 43 The courts will follow 
the construction placed on the rules by the depart¬ 
ment unless clearly erroneous, 43 and they will hesi¬ 
tate before requinng the executive heads of the 
departments of the government to abandon their 
construction of departmental regulations and their 
administrative action thereunder. 44 In the absence 
of language or surrounding circumstances plainly 
indicating the contrary, departmental decisions are 
prospective, and not retroactive, m operation. 46 

Subordinate officers of the departments have in 
some instances been given important duties as ex¬ 
ecutive officers of departmental bureaus. 46 It is 
the duty of such officers to see that the business 
of their offices is carried on honestly, methodically, 
and with reasonable dispatch. 47 Discretionary and 


31. US—Forbes v. U S. CCA 
Mont. 125 F2d 404. followed m 
Hartford Arc & Indem Co v U 
S . 127 F2d 862—F T Dooley Lum¬ 
ber Co v. U. S . C C A Ark.. 63 F 2d 
384. certiorari denied 54 S Ct 58. 
290 IT S 640. 78 L Ed 556 

Ala.—Parsons v State, 38 So 2d 209. 
251 Ala 467. 

32. U S —Boske v. Comingore. Ky . 

20 SCt 701. 177 US 459. 44 LEd 
846—Forbes v U S. CCA Mont. 
126 F.2d 404. followed in Hartford 
Acc & Indem Co v U S, 127 F 2d 
862—F T Dooley Lumber Co. v U 
S. CCA Ark. 63 F 2d 384. certio¬ 
rari denied 54 SCt 68. 290 U.S. 
640. 78 L Ed. 666—IT S v Dauphin 
Deposit Trust Co. DC Pa. 60 F 
Supp. 73—Blttleston Collection 

Agency v U S. 75 Ct Cl 681. 

Ala—Parsons v. State. 38 So.2d 209, 
251 Ala 467. 

Clear inconsistency rtqilrtd 

A department regulation should 
not be disregarded or annulled un¬ 
less in the Judgment of the court it 
is plainly and palpably Inconsistent 
with law.—Carter v. Forrestal. 175 
F2d 364. 85 U.S.AppDC. 53. certio¬ 
rari denied 70 SCt. 47. 338 US. 832, 
94 L fid. 607. 

33. U.S—Harrop v. U. S. DCNeb, 
10 F.Supp 753. 

65 C J. p 1272 note 94. 

34. Ala.—Parsons v. State. 38 So 2d 
209. 251 Ala. 467. 

Tribunal entitled to deteradme 

Neither state court nor department 
of Justice is final arbiter of applica¬ 
bility of Fifth Amendment as enti¬ 
tling defendant to evidence whose 
use is forbidden by department regu¬ 
lation designed for secrecy, but the 
Primary duty and power with respect 


to control of its agents is with the 
department, with a superior right m 
judiciary to determine whether con¬ 
stitution is violated —Parsons v 
State, supra. 

35. US —International Ry. Co. v 
Davidson, CCA NY. 273 F. 313, 
reversed on other grounds 42 SCt 
179 257 US 506. 66 L Ed 341 

Or—Corpus Juris quoted in State ex 
rel Kaser v Leonard, 102 P 2d 197, 
202, 164 Or 579, 129 UR 1126 

36. U S —U S v Springfield Fire & 
Marine Ins Co. DC Mo.. 107 F 
Supp. 763, affirmed. C.A., 207 F 2d 
935. 

Votloe 

The Administrative Procedure Act 
and the Federal Register Act are 
more than mere recording statutes 
whose function is solely to give con¬ 
structive notice to persons w’ho do 
not have actual notice of certain 
agency rules—Hotch v. U. S. f C.A. 
Alaska. 212 F.2d 280. 

Publication 

(1) The Administrative Procedure 
Act and the Federal Register Act re¬ 
quire publication, irrespective of ac¬ 
tual notice, as a prerequisite to issu¬ 
ance of a regulation making certain 
acts criminal.—Hotch v U S . supra. 

(2) Where regulation extending pe¬ 
riod during which Taku Inlet would 
be closed to commercial fishing had 
not been published, such regulation 
was not valid regardless whether de¬ 
fendant fisherman had had actual no¬ 
tice of its contents.—Hotch v. U. S., 
supra. 

Prise orders of Office of Price Ad¬ 
ministration relating to sales of ethyl 
alcohol to government for wartime 
purposes were not orders of “general 
applicability,*' and, therefore, were 

69 


not required to be published in Fed¬ 
eral Register —R F C v. United 
Distillers Products Corp, D C Conn „ 
113 F Supp 468, affirmed, C.A., 204 F. 
2d 611 

37. U S —Boske v. Comingore, Ky., 
20 S Ct 701, 177 U S 459, 44 L.Ed- 
846 

Ala—Parsons v State, 38 So 2d 209, 
261 Ala 467 

38. US—U. S v Eaton. Mass, 12 
SCt 764, 144 US 677. 3$ LEd. 
691. 

65 C J. p 1273 note 95 

39. U S.—Caha v U. S. Kan.. 14 S. 
Ct. 513, 152 US. 211. 38 LEd. 415. 

65 C J p 1273 note 96. 

4a US—U S v Cadwalader, DC. 

Pa, 25 FCas No 14,706. Gilp 563. 

65 C J p 1273 note 97. 

41. U S —Hal lam v Commerce Min¬ 
ing & Royalty Co.. DCOkL. 32 F. 
2d 371, affirmed. CCA. 49 F2di 
103, certiorari denied 52 S.Ct. 23, 
284 U S 643. 76 L.Ed. 547. 

42. U.S —U S v. Bailey, Ky., 9 Pet. 
238, 9 LEd. 113—G&rlinger v. U. 
S . 30 Ct.Cl. 473. 

43. Okl—March Oil Co. v. Lee, 241 
P 804, 113 Okl. 242, certiorari de¬ 
nied 46 S.Ct. 354, 270 U.S. 658, 70 
LEd. 784. 

44. D.C.—Hitchcock v. U. S., 22 App. 
D.C. 275. 

45. . U.S—Larkin v. U. S., C.C.A.SD., 
78 F.2d 951—Shearer v. Anderson. 
C.C.AN.Y., 16 F.2d 995, 51 A.L.R. 
534. 

46- D.C.—Moore v. Heany, 24 APP. 
DC 91. 

65 C.J. p 1279 note 3. 

417. D.C.—Moore v. Heany, supra. 

65 C.J. p 1279 note 4. 
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nondelegable duties of the head of the department 
may be performed by such subordinate officers un¬ 
der regulations of the department, requiring reports 
to the head of the department for such action as 
he may take within the law, 4 * as the acts of the 
subordinates, when ratified, become those of the 
head of the department, 49 and his acquiescence is 
the equivalent of an order. 60 An order sent out 
from the proper department in the regular course 
of business is presumed sent with the knowledge 
and approval of the head of the department. 61 

Transfer of executive agencies. Under a statute 
authorizing him to do so, the president has power 
to transfer the whole or any part of an executive 
agency to a different agency or department, or to 
abolish an executive agency and transfer its func¬ 
tions to a particular executive department or agen¬ 
cy. 52 

Departmental findings on evidence arc generally 
conclusive, 53 but questions of law are generally 
reviewable. 64 Orders of federal regulatory bodies 
which may have the effect of forbidding or com¬ 
pelling conduct on the part of the person seeking 
to review them, but only if some further action is 
taken by the regulatory body, are not reviewable , 55 
but where the order is one declining to relieve the 


party seeking relief from a statutory command for¬ 
bidding or compelling conduct on his part, it may 
be reviewed if the party’s grievance qualifies as 
a case or controversy, responds to conventional 
requisites of equity junsdiction, and the terms of 
the statute confer jurisdiction on the reviewing 
court. 66 

Practicing before departments or agencies. An 
executive department or agency of the federal gov¬ 
ernment, acting by virtue of an authority granted 
by congress, may regulate the representation of par¬ 
ties by attorneys or agents before it. 67 Rules and 
regulations governing the appearance of attorneys 
or agents prescribed by the secretary of the treas¬ 
ury have been upheld. 58 Regulations prohibiting a 
former employee of a department from acting as 
attorney, agent, or representative before the de¬ 
partment in connection with any proceeding which 
was pending during the time of his employment with 
the department, unless the secretary gives written 
consent thereto, arc valid 59 A statute, authorizing 
the head of a department to disbar an agent or at¬ 
torney practicing before his department if shown to 
be disreputable, is valid, 60 and where such proceed¬ 
ings are properly instituted and conform to the re¬ 
quirements of due process, the decision of the sec¬ 
retary therein will be upheld. 61 An attorney who 


48. US —Medkirk v U S , 45 Ct Cl. 
395 

€5 C.J. p 1273 note 5. 

49. U.S.—Medkirk v. U S, supra. 

50. U.S—Medkirk v. U S., supra. 

51. U.S —Medkirk v U S. supra. 

52. U S —Isbr&ndtsen-Moller Co. v. 
U. S. DCNY, 14 FSupp 407. af¬ 
firmed 57 S.Ct 407, 300 U S 139. 81 
LEd 662 

Prior hearing* 

Executive order abolishing ship¬ 
ping board and transferring its func¬ 
tions to department of commerce was 
not invalid on ground that president 
acted without adequate hearings and 
findings, where order stated that he 
had investigated, in the absence of a 
showing to the contrary.—Isbrandt¬ 
sen-Moller Co. v. U. S, supra 

58. U.S.—Federal Trade Commission 
v. Pacific States Paper Trade Ass'n. 
Cal., 47 S Ct 255, 273 U.S. 52, 71 L. 
Ed. 634. 

65 C.J. p 1273 note 9. 

Reviewability of decisions of admin¬ 
istrative bodies generally see Pub¬ 
lic Administrative Bodies and Pro¬ 
cedure §§ 186-191. 

Character of Investigation 
The courts will not consider the 
extent of the secretary's investiga¬ 
tion and his knowledge of the points 
decided, or as to the methods by 
which he reached his determination. 


U.S.—De Cambra v Rogers. Cal . 23 
SCt. 519, 189 US. 119. 47 L Ed 
734 

DC-Wann v Ickes, 92 F 2d 215, 67 
App.DC. 291 
Substantial evidence 

The word "evidence” as used in 
phrase the findings if supported by 
evidence shall be conclusive, when 
found in statutes dealing with ad¬ 
ministrative agencies, has been held 
to mean that the facts shall be con¬ 
clusive when supported by substan¬ 
tial evidence and that courts are not 
to reweigh the evidence or to draw 
inferences from the subsidiary facts 
—National Labor Relations Board v. 
Waterman Steamship Corporation. 60 
S. Ct 493, 309 US 206. 84 L Ed 704, 
rehearing denied 60 S Ct. 611, 309 U 
S 696, 84 L Ed 1036—Consolidated 
Edison Co of New York v. National 
Labor Relations Board, 59 SCt. 206, 
305 U S. 197. 83 L.Ed. 126—Washing¬ 
ton, Virginia A Maryland Coach Co. 
v. National Labor Relations Board, 
57 S.Ct 648, 301 U.S 142, 81 LEd. 
965—Nichols A Co. v. Secretary of 
Agriculture, C.C.A.1, 131 F2d 651— 
Kidder Oil Co. v. Federal Trade Com¬ 
mission, C C.A.. 117 F 2d 892. 

54. U.S.—National Labor Relations 
Board V. Waterman Steamship Cor¬ 
poration, 60 S.Ct 493. 309 U S 206. 
84 LEd. 704. rehearing denied 60 
S.Ct. 611, 309 U.S. 696, 84 L.Ed. 
1036—American Live Stock Com¬ 

70 


mission Co. v U S, D C Okl, 28 F 
2d 63. reversed on other grounds 49 
SCt 425. 279 US 435. 73 L Ed 
787. 

55. I T S —East Ohio Gas Co v Fed¬ 
eral Power Commission. CCA6, 
115 F 2d 385 

56- US —East Ohio Gas Co v Fed¬ 
eral Power Commission, supra 

57. N J —Auerbacher v Wood. 53 A 
2d 800. 139 N J Eq 599. affirmed 69 
A 2d 863. 142 N J Eq 464 

58. US —U S. v Chadw lek, D C 
Ala.. 76 F Supp 919. 

65 C J p 1273 note 13. 

58. U.S.—U. S. v. Chadwick, supra. 
Effect 

Regulations preclude former em¬ 
ployee of department from directly 
or indirectly practicing, appearing, 
or acting as attorney, agent, or rep¬ 
resentative of civilian employers at 
administrative proceeding in matter 
which was pending during his em¬ 
ployment by department, except as 
he might be called upon to testif* 
as a witness by government or by 
civilian employers.—U. S. v. Chad¬ 
wick, supra. 

•0. DC.—Phillips v. Ballinger. 37 
App.DC. 46. 

65 C.J. p 1273 note 11. 

8L D.C.—Garfield v. U. 8., 32 App. 
D.C. 153. 

6 C.J. p 603 note 20. 
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specializes in land office practice violates the canon 
of ethics of the legal profession by advertising 
for such business in a manner calling attention to 
his qualifications as a lawyer. 62 

Prevention of multiplicity of actions . A federal 
court which has first taken jurisdiction of a case 
may, in order to prevent vexatious and harassing 
litigation, enjoin the parties from further proceed¬ 
ing in an administrative tribunal of the United 
States. 63 

Investigation of employees. Where authorized 
by federal statute an executive department, bureau, 
commission, or other agency of the federal govern¬ 
ment has authority to investigate a federal employee 
to determine whether he was or is a member of a 
subversive organization. 64 

Nature . An executive department is not truly 
a juridical person, it is neither an individual nor 
a corporation, but an agency of government 65 

§ 32. Heads of Departments 

The heeds of the various executive departments have 
the general power and duty to control and supervise their 
departments, including the various subdepartments and 
bureaus thereunder, and to execute the laws with respect 
thereto. 

The duty rests on the head of each executive de¬ 
partment, to be exercised under the direction of the 
president, 66 to see that the affairs of the depart- 
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ment are properly conducted. 67 It is his duty to 
superintend generally the business of his depart¬ 
ment and to execute all laws with respect thereto. 68 
The powers of the head of a department are limited 
by the law under which he acts; 66 but he is often 
compelled to exercise his discretion, 70 and he need 
not have express statutory authority for everything 
he does. 71 His authorized acts are binding on the 
government and the courts. 72 The powers of the 
head of a department are unaffected by a change 
in the person holding the office, 73 and he has the 
right to reverse a departmental practice, based on 
the decision of a predecessor, even if a long-con¬ 
tinued one. 74 The secretary of war has broad pow¬ 
ers to act, particularly in an emergency. 75 The 
attorney general has no authority, without notice or 
hearing, arbitrarily and capriciously to determine, 
list, and publicize specified groups or organizations 
as communistic, subversive, or otherwise disloyal. 76 

§ 33. Particular Departments 

The functions of the particular executive depart¬ 
ments and the various bureaus and commissions there¬ 
under are determined in accordance with the statutes 
and presidential orders applicable thereto. 

Particular boards or agencies in a department 
have been held to constitute an arm of the govern¬ 
ment, performing a governmental function as an 
integral part of a department. 77 The Bureau of 
Standards has been held to be a subdivision of the 


62. Ariz—In re Gibbs, 27* P 371, 
35 Ariz 346. 

« 3 . US —National Fruit Product Co 
v Dwinell-Wright Co , DC Mass . 
42 FSupp 1016, affirmed, CCA. 
129 F 2d 848 

64. DC—U S v Marzani. DC. 71 
F Supp. 615. affirmed 168 F 2d 133, 
83 U.S App.D C. 78. affirmed 69 S Ct 
299. 335 US 895, 93 LEd 431. ad¬ 
hered to 69 S Ct. 653. 336 U S 922, 
93 L Ed. 1084. 

Farttoular sf«ioi«s 

The Federal Bureau of Investiga¬ 
tion, the Civil Service Commission, 
and the Department of State were 
held to have authority to investigate 
defendant to determine whether he 
was a member of a subversive organ¬ 
ization.—U. S. v. Marzani, supra. 
Farttmeat Questions 

Questions as to whether employee 
was a member of Communist Party, 
as to whether he had ever partici¬ 
pated in any of its activities, etc., 
were relevant and within scope of 
investigation—U. 8. v. Marzani, su¬ 
pra. 

65. U.S—U. 8. Department of Agri¬ 
culture v. Hunter, C.A.Tex., 171 F. 
2d 793. 


66. La—Culliver v. Berge, 1 Rob 
427 

65 C J p 1271 note 80. 

67. US—U S v Adams. Ct.Cl., 7 
Wall 463, 19 LEd 249 

65 C J. p 1272 note 81. 

68. US —Bittleston Collection 

Agency v. U. S. 75 Ct Cl 681 

Bubdepartments and bureaus 

The secretary of the interior is 
clothed with general powers of con¬ 
trol and supervision m respect of 
the manner of the administration of 
the several minor departments and 
bureaus of his department—Garfield 
v U S ex rel Stevens, 32 App.D.C 
109. 

69. US.—U. S. v Macdamel, D.C., 7 
Pet 1. 8 L.Ed 587—U. S v Barns- 
dall Oil Co.. C C.A.Okl, 127 F2d 
1019, followed in U. S. v. Gypsy Oil 
Co , 127 F 2d 1022 

65 C.J p 1272 note 82. 

70 . U.S.—U S v Macdaniel, DC, 7 
Pet 1. 8 LEd. 587—U S. v. Barns- 
dall Oil Co., CCA Okl, 127 F.2d 
1019. followed in U S. v. Gypsy 
Oil Co., 127 F.2d 1022. 

71 . US—U. S v Macdaniel. DC. 7 
Pet. 1, 8 L Ed. 587—U S. v Barns- 
dall Oil Co, CCA.Okl., 127 F.2d 

71 


1019, followed in U S v. Gypsy 
Oil Co. 127 F 2d 1022—Small v. U. 
S , 45 Ct Cl 13. 

72. US —Ryan v U. 8.. 17 Ct.CL 47. 

65 C.J p 1272 note 84. 

73. US—Wilbur v U. S ex rel. 
Kadne. AppDC, 50 SCt. 320, 281 
U.S 206. 74 L.Ed 809. 

74. D C.—Payne v. Houghton, 22 
App.D.C 234, affirmed 24 S.CL 590, 
194 US 88. 48 L.Ed 888. 

65 C.J. p 1272 note 86. 

75. U S —U S. v Certain Land Situ¬ 
ate in St Charles County, D.C.Mo., 
46 F.Supp. 921, reversed on other 
grounds, C.C.A., U. S. v. Muschany, 
139 F 2d 661. reversed on other 
grounds Muschany v. U. 8., 65 S.Ct. 
442, 324 U 8. 49. 89 L.Ed. 744. 

76. US —Joint Anti-Fascist Refugee 
Committee v. McGrath, App.D.C, 
71 S.Ct. 624, 341 U.S. 123, 95 L.Ed. 
817. 

77- DC—Nimro v. Davis, 204 F.2d 
734, 92 U S App.D.C. 293. certiorari 
denied 74 SCt. 229, 346 US. 901, 
98 L.Ed 401. 

Board of fovninf Of naval gun 
factory lunchroom eosnmlttee 

D C —Nimro v. Davis, supra- 
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department of commerce. 78 Where not authorized 
by law, the General Accounting Office has no power 
to waive the right of the United States to prose¬ 
cute an informer suit or to settle it. 78 Where a 
presidential order transferred the district court of 
the Virgin Islands to it, the Department of Jus¬ 
tice and not the Department of the Interior is 
authorized to control the government’s case on an 
appeal by an accused person from a criminal con¬ 
viction in such court 80 

Passports . The secretary of state, by statute, 
22 U.S.C.A. § 211a, is authorized to grant and is¬ 
sue passports, under such rules as the president shall 
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designate and prescribe for, and on behalf of, the 
United States. 81 The authority to issue passports 
necessarily implies authority also to regulate their 
use and to withdraw them. 88 The secretary of state 
has wide discretion in the matter of the issuance, 
revocation, and renewal of passports. 88 His discre¬ 
tion in such matters, however, is not absolute, and 
must be exercised with regard to the constitutional 
rights of the citizens. 84 The regulation of pass¬ 
ports must be administered, not arbitrarily or ca¬ 
priciously, but fairly, applying the law equally to 
all citizens without discrimination, and with due 
process adapted to the exigencies of the situation. 88 


E. OFFICERS, AGENTS, AND EMPLOYEES 


§ 34. In General 

Th# United States In Its political capacity Is a col¬ 
lective Invisible body and can act only by its officers 
who constitutionally and legally administer the govern¬ 
ment, and by the agents duly appointed by it. 

The United States m its political capacity is a 
collective invisible body and can act only by its 
officers who constitutionally and legally administer 
the government, and by the agents duly appointed 
by it. 88 All offices under the federal government, 


except in cases where the Constitution itself other¬ 
wise provides, must be established by law, 87 and 
one whose position was never established by any 
law is not an officer, 88 and a person serving the 
United States and not appointed in one of the ways 
specified m the Constitution, is not, within the 
meaning of the Constitution, an officer of the United 
States, 89 and conversely, one so appointed is an 
officer of the United States, 90 and this has been held 
to include persons appointed by a subordinate with 


T8. U.S.—U. 8. v. Dubilier Condenser 
Corporation. Bel, 53 SCt 554, 289 
US. 178. 77 L.Ed. 1114. 85 A.L.R 
1488. amended on other grounds 53 
8.Ct. <87, 289 U.S. 706, 77 UEd. 
1462. 

The functions of the Bureau of 
Standards consist in the custody of 
standards; the comparison of stand¬ 
ards used in scientific investigations, 
engineering, manufacturing, com¬ 
merce, and educational institutions 
with those adopted or recognized by 
the government; the construction of 
standards, their multiples or subdi¬ 
visions; the testing and calibration 
of standard measuring apparatus; 
the solution of problems which arise 
in connection with standards; the 
physical properties of materials; and 
other duties with which they are 
charged by congress.—U. S v. Dubi¬ 
lier Condenser Corporation, supra. 

79. U.S.—U. 8 ex rel. Coates v. St. 
Louis Clay Products Co., D.C.Mo., 
<8 F.Supp. 902. 

ML U.S.—McIntosh v. People of Vir¬ 
gin Islands, C.C*A.Virgin Islands, 
88 F.2d 880. 

8L D.C.—Bauer v. Acheeon, D.C., 
108 F.Supp. 445. 

The Passport Act does not contra¬ 
vene the constitutional prohibition 
Wfcinst bills of attainder and ex poet 
facto 1 laws, and is not in vio latio n of 

•4- 


the due process clause of the Fifth 
Amendment of the federal Constitu¬ 
tion —Bauer v. Acheson, supra 

82. DC —Bauer v Acheson. supra. 

83. D.C.—Bauer v. Acheson, supra. 
Claa s l l loatton. of persons 

The secretary of state has author¬ 
ity to establish reasonable classifica¬ 
tions of persons whose passports 
shall be revoked or not renewed.— 
Bauer v. Acheson, supra. 

84. DC —Bauer v. Acheson, supra. 

Bffeot of denial 

Denial of American passport has 
very direct bearing on applicant’s 
personal liberty to travel outside the 
United States.—Bauer v. Acheson, 
supra. 

85. D.C.—Bauer v. Acheson, supra. 
Mottos and hearing 

Secretary of state is without au¬ 
thority summarily to revoke pass¬ 
port, during period for which It is 
valid, without prior notice or oppor¬ 
tunity for hearing and on bald state¬ 
ment that citizen's activities are con¬ 
trary to best interests of United 
States, and he is likewise without au¬ 
thority to refuse to renew passport 
under same circumstances.—Bauer v. 
Acheson, supra. 

Msgilatlmie 

The president's regulations author¬ 
izing withdrawal of passports were 
construed to reguire notice and op¬ 
portunity to be heard prior to any 
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judgment affecting revocation or re¬ 
fusal to renew passport.—Bauer v. 
Acheson. supra. 

86. US—Watt v. U. 8., DC.Ark.. 
123 FSupp 906. 

65 C J p 1274 note 15. 

87. US —Beal v. U 8. CAKy., 182 
F 2d 565. certiorari denied 71 SCt. 
81. 340 U S 852, 95 L.Ed. 625. 

65 C J. p 1274 note 16. 

88. U S.—Martin v U 8.. Ind.T„ 168 
F 198. 202, 98 CCA. 484. 

65 C J p 1274 note 17. 

88. U S —Rosecrans v. William 8 
Lozier, Inc., C.C.A Mo„ 142 F.2d 
118. 

65 C J. p 1274 note 19 
Independent contractors are not 
employees of United States —Strang! 
v. U. 8., C.A Tex., 211 F.2d 805— 
Rosecrans v. William 8. Lozier, Inc., 

C. C.AMo., 142 F.2d 118. 

Offioers of court 

Members of Committee on Admis¬ 
sions and Grievances are officers of 
the court but not '‘officers of the 
United States.**—Laughlln v. de¬ 
plume, D.C.D.C., 77 F.Supp. 108. 

80. U.8 —U. 8. v. Marcus, C.C.A.N. 
J., 166 F 2d 497. 

D. C.—Hoeppel v. U. 8.. 85 F.2d 287, 
66 App.D C. 71, certiorari denied 67 
S Ct. 19, 299 U.S. 657. 81 L.Bd. 419, 
motion denied 57 B.Ct. 128. rehear¬ 
ing denied 57 S.Ct 188, 299 U.8. 
<22, 81 LEd. 458. 

65 C.J. p 1274 note 20. 
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the approval of the head of an executive depart¬ 
ment, 11 although the contrary has also been held 
when the statute conferring the power of appoint¬ 
ment made no provision for approval. 92 A mere 
clerk in a public office is not an officer 99 So, too, 
an "office” is a public station or employment con¬ 
ferred by the appointment of the government, 94 
and embraces the idea of tenure and duration of 
duties, as considered in Officers § 5, and one hav¬ 
ing no fixed term and no definite compensation is 
not an officer of the United States, 99 and an ap¬ 
pointee who treats the position as temporary or 
occasional may not afterward maintain that his 
employment was a statutory office. 99 

“Person acting for, or on behalf of, the United 
States in any official function? This term as used 
in a statute, does not include all persons in the 
employment of the government, 97 but is broader 
than the term "officer.” 99 

Agents . State police officers when cooperating 
with federal officers in enforcing federal laws, are, 
for some purposes, federal agents, 99 but the fact 
that a citizen is in the office of a prohibition offi¬ 
cer, and assists in the detection of an offender is 
no evidence that he is the government's agent. 1 
In accordance with the rule as to agents generally, 
as discussed in Agency § 2, an agency is created by 
a contract disclosing an intention to create such 
relation, although using terms appropriate to some 
other relation. 2 Congress may make state corpo¬ 
rations instrumentalities of the United States, 9 and 
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the government may use persons as instrumentali¬ 
ties to produce a desired result without making 
them its agents. 4 The general principles govern¬ 
ing the relationship of principal and agent to each 
other apply in the case of government agencies. 9 

Permanent agent . In the governmental service a 
a permanent agent is one appointed by the presi¬ 
dent, with the advice and consent of the senate, as 
contradistinguished from one appointed by the head 
of a department on some special occasion or service, 
and on such terms as such departmental head 
chooses to make. 9 

Atomic Energy Commission . The Atomic Energy 
Commission as an agency of the executive branch 
of the United States government is entitled to all 
the privileges, immunities, and rights of the United 
States. 7 

Veterans' Administration . The Veterans’ Admin¬ 
istration is an "agency” of the Umted States. 9 

Cost-plus-fixed-fee contractors . It has been held 
that cost-plus-fixed-fee contractors with die gov¬ 
ernment are not agents or instrumentalities of the 
United States, and they do not share the federal 
government’s sovereign immunities. 9 Employees 
of a government-owned plant operated by a pri¬ 
vate corporation under a cost-plus-fixed-fee con¬ 
tract are employees of the corporation and not of 
the United States. 10 

Seamen . It has been held that seamen employed 
by the United States on government vessel are not 


91. U.S.—Hone Wu v. U. S. f C.CA. 
Ill., €0 F.2d 189. 

85 C.J. p 1274 note 21. 

92. U.S.—U 8. v. Musgrave. D C 
Neb . 298 F. 208 

85 C J. p 1274 note 22 

93. U.S.—U. 8. v. Haas, D.CN.T., 
187 F. 211. 

85 C J. p 1274 note 28. 

94. U.S.—U. 8. v. Hartwell. Mass.. 8 
Wall. 885, 18 L Ed. 830—Fleming 
v. Bowers. D.C.N.Y.. 11 F 2d 789. 

9& U.8.—Fleming v. Bowers, supra. 
85 C J. p 1274 note 26. 

99. U.S.—Pray v. U. 8.. 14 Ct.Cl. 266, 
affirmed 1 S.Ct. 488. 106 U.8. 594. 
27 UEd. 265. 18 Ct.CL 756. 

97. U.S—Kellerman v. U. 8., C.C.A. 
Pa., 295 F. 796. 

98. U 8.—U. 8. v. Bordonaro, D.C. 
N.Y.. 258 F. 477. 

8.S C.J. p 1275 note SO. 

99. U.&—In re Sehuetse, D.ON.Y., 
299 F. 827. 

N.Y.—People v. Lafaro, 165 N.E. 518, 
250 N.Y. 886. 

1. U.S.—Beard v. 0. 0., C.C.A.Neb.. 

59 F.2d 960. 


2. D.C.—Philips v U. 8.. 59 F 2d 
881. 61 AppDC 206, certiorari de¬ 
nied Fidelity A Deposit Co. of 
Maryland v U S.. 63 S.Ct. 88. 287 
U.S 639. 77 L. Ed 553. 

65 C.J. p 1275 note 34. 

3. U.S.—Westfall v. U. 8.. 47 S.Ct. 
629. 274 U.S. 256. 71 L.Ed. 1036. 

65 C.J. p 1275 note 35. 

4. NY.—Howell v. Garrett A Co., 
218 N.Y S 301, 218 AppDiv. 322. 

65 C.J p 1275 note 36. 

5. U.S —U. 8. v. Jarvis, D.C.Me. 
26 F.Cas No.15.468, 2 Ware 278. 4 
N.Y.LegObs 298. 

6l U.S.—Armstrong v. U. S., D.C.Pa., 
1 FCas.No.548, Gilp. 399. 

48 C.J. p 920 note 46. 

7. Tenn —Carbide A Carbon Chem¬ 
icals Corp. v. Carson, 239 S.W.2d 
27, 192 Tenn. 150, affirmed 72 S.Ct. 
257, 342 U 8. 232, 96 I*Ed. 257. 

8. U.S.—Sanches v. U. 8., C.C A. 
Puerto Rico, 134 F.2d 279, certio¬ 
rari denied Sanches Tapia v. U. S„ 
63 S.Ct. 1325, 819 U.S. 768, 87 L.HM. 
1717. 

N.Y—Gray v. Maconga, 104 N.Y.S. 
2d 438, 199 Misc. 690. 
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9. U.S —Curry v. U. 8.. Ala.. 62 8.CL 
48. 314 U.S 14. 86 L-Ed 9—State 
of Alabama ▼ King A Boozer, Ala., 
62 8 Ct. 43. 314 U S. 1. 86 DJkL 8— 
Lasater v. Hercules Powder Co., D. 
CTenn., 78 FSupp. 264. affirmed, 
C.A. 171 F 2d 268—Snyder v. Bra¬ 
vo Corp., B.C.Pa., 6 F.B.D. 546. 

Zhdepeadsat contractors 

Corporations employed by Atomic 
Energy Commission to operate gov¬ 
ernment owned atomic production 
facilities at Oak Ridge, Tennessee, 
and to manage the government own¬ 
ed town of Oak Ridge, pursuant to 
long term cost-plus-fixed-fee con¬ 
tracts reimbursing corporations for 
any and all expenditures and not re¬ 
quiring corporations to risk their 
own money were independent con¬ 
tractors, and were not agents or In¬ 
strumentalities of the United States 
government.—Carbide Jb Cartoon 
Chemicals Corp. v. Carson, 289 8.W.S6 
27. 192 Tenn. 150. affirmed' WML 
257, 842 U.8. 282, 96 L.Ed. 297. 

10. U.S.—Powell v. Unite# tttauttii 
Cartridge Co., Mo., 70 

U.S. 497, 94 I*Ed. 1917. 
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employees of the United States as to certain rights, 11 
while as to certain other rights they have the same 
status as seamen privately employed. 12 

Officers and employees of the District of Colum¬ 
bia are not officers and employees of the United 
States, but are officers and employees of the mu¬ 
nicipal corporation, the District of Columbia. 13 

§ 35. Appointment of Officers 

The federal Constitution, Article 2 | 2, provides for 
the appointment of officers by the president by and with 
the advice and consent of the senate, and authorizes 
congress by law to vest the appointment of such inferior 
officers as they think proper In the president alone, in the 
courts of law, or In the heads of departments. 

The federal Constitution, Article 2 § 2, provides 
for the appointment of officers by the president by 
and with the advice and consent of the senate, 
and authorizes congress by law to vest the appoint¬ 
ment of such inferior officers as they think proper 
m the president alone, in the courts of law, or 
in the heads of departments. 14 This last provision 
refers to offices subordinate to those in which the 
power of appointment is vested. 15 Congress can¬ 
not vest the right of appointment otherwise than 
in one of the branches of the government specified 
m the Constitution. 16 The president's appointing 


power rests in his discretion, and its exercise, with¬ 
in the limitations imposed by law, is not renewa¬ 
ble. 17 In advising and consenting to appointments, 
it seems that the senate may, by rule, provide for 
the reconsideration of its vote, 16 but after the pres¬ 
ident has been notified of the confirmation of the 
appointment, and has signed and delivered the com¬ 
mission, and the appointee has taken office, it may 
not reconsider the confirmation. 16 When the sen¬ 
ate rejects a nomination, its action has been said 
to be conclusive. 20 Although appointments are 
usually evidenced by a commission, a commission 
is not essential to the validity of the appointment. 21 

§ 36. Appointment of Agents and Employees 

The power to employ agents and employees is granted 
to cabinet officers in charge of one of the great divisions 
of the executive branch of the government, and not to 
the heads of bureaus or lesser divisions. 

Heads of departments are authorized by statute 
to employ clerks and other employees, and the power 
is granted to cabinet officers in charge of one of the 
great divisions of the executive branch of the gov¬ 
ernment, and not to heads of bureaus or lesser di¬ 
visions, 22 and includes power to make appoint¬ 
ments, 23 to positions requiring technical skill, learn¬ 
ing and professional ability. 24 The statute does 


IX. Or.—Fink v. Shepard S. S. Co.. 
192 P 2d 258. 183 Or 373. rehearing 
denied 193 P 2d 537. 183 Or 373. af¬ 
firmed 69 SCt. 1330. 337 US 810. 
93 L.Ed. 1709. 

If. Or—Fink v Shepard S S. Co, 
supra. 

Q—ra l i|«Mf agreement 

Under War Shipping Administra¬ 
tion Act. the effect of general agency 
agreement under which a vessel own¬ 
ed by the United States was operated 
for it by a private corporation was 
to make the United States the em¬ 
ployer of merchant seamen employ¬ 
ed on such vessel —Forgione v. U. S. t 

C. A Pa., 202 F.2d 249, certiorari de¬ 
nied 73 SCt 950, 345 U.S. 966. 97 L. 
Ed. 1384. 

18. D.C.—Griffith v. Rudolph, 298 F 
672, 54 AppDC. 350. 

Member of metropolitan polios 

D. C.—Wham v. U. S., D.C., 81 F. 
Supp. 126, reversed on other 
grounds 180 F.2d 38, 86 U.SAppJD. 
C. 128. 

14. U.S.—U. R v. Marcus. C.C.A.N.J., 
166 F.2d 497. 

65 C.J. p 1276 note 40—33 C.J. p 348 
note 92. 

(1) The "heads of departments," 
within constitutional provision au¬ 
thorising congress to vest the ap¬ 
pointment of inferior officers in the 
president. In the courts, or in the 


"heads of departments." are the mem¬ 
bers of the president’s cabinet — 
Surowitz v. U. S., D.C.N.T.. 80 F. 
Supp 716 

(2) In constitutional provision that 
congress may vest appointment of in¬ 
ferior officers in "heads of depart¬ 
ments." the Quoted phrase means one 
of the members of the president’s 
cabinet, and does not include a mere 
bureau head.—Brooks v. U S., D.C N. 
Y. f 33 F.Supp. 68. 

15. US.—Collins v. U. S., 14 Ct.Cl. 
568. 

65 C.J. p 1275 note 41. 

16. U.S.—Woodford v. U. S. f C.C.A. 
Ark., 77 F.2d 861. 

65 C.J. p 1275 note 42 
Appointment by governor, approval 
of secretary of war 
Statute providing for appointment 
by governor of each state, subject to 
approval of secretary of war, of some 
officer of national guard to act as 
property and disbursing officer of 
United States was not unconstitution¬ 
al as in conflict with constitutional 
provision providing for appointment 
of officers of United States.—Wood¬ 
ford v. U. S., supra. 

17. D.C.—U. S. v. Newman, 42 App. 
D.C. 78, Ann.Cas.l915D 1146. 

18. U.S.—U. S. v. Smith, App.D.C., 
52 S.Ct. 475, 286 U.S. 6, 76 I*Ed. 
954. 

65 C.J. p 1275 note 44. 
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■19. U.S—U S v. Smith, supra. 

65 C.J. p 1275 note 45 

90. U.S —In re Marshalship, D.C 
Ala., 20 F. 379. 

91. Ill.—Fekete v. City of East St 
Louis, 145 NE 692. 693. 315 Ill 
58. 40 A.Li R. 650. 

99. US —Burnap v U. S. Ct.Cl. 40 
S.Ct 374. 252 U S. 512. 64 L.Ed 692 
65 C J. p 1275 note 49. 

93. U S.—Amundson v. U. S.. Ct Cl, 
120 F Supp. 201—Coleman v. U. S, 
100 Ct.Cl. 41. 

65 C.J. p 1275 note 50 

Superintendent of Army Transport 
Service 

Where army transport cargo under¬ 
writers made claim, considered valid 
by judge advocate general, for contri¬ 
bution and general average, superin¬ 
tendent of army transport service had 
authority to employ adjuster to pre¬ 
pare statement of general average, 
regardless of government's liability 
to contribute.—Johnson A Higgins of 
California v. U. ft, CtCI., 53 S.Ct. 
209, 287 U.S. 459, 77 L.Ed. 426. 

94. U.S.—Croggon v. U. S., 91 Ct.Cl. 
35. 

65 C.J. p 1275 note 51. 

llisttnetiom be t w e en officer and em¬ 
ployee 

(1) The distinction between em¬ 
ployees and officers of the federal 
government does not rest on differ¬ 
ence in necessary Qualifications or 
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not require appointments by the head of the depart¬ 
ment to positions for which different provision is 
made by statute, 26 but appointment to such a posi¬ 
tion by the head of the department may be cured by 
the acquiescence of the officer given the power of 
appointment. 26 A person accepting employment 
performs services under an appointment to office 
and not under a contract of employment. 27 

The United States has the right to employ such 
persons as it deems necessary to aid in carrying 
on the public business and it has the right to pre¬ 
scribe the qualifications of its employees and to 
attach conditions to their employment. 26 The selec¬ 
tion of employees in the executive branch of the 
federal government is peculiarly within the powers 
of the executive, under congressional direction or 
limitation. 29 Where there is no meeting of the 
minds on the terms and conditions of the contract 
of employment and no acceptance of the position 
for the compensation offered, there is no valid em¬ 
ployment. 30 The right to work at a particular em¬ 
ployment in a government office must be shown 
to have become vested in the person asserting it, 
and may not be predicated on any judicial concept 
concerning an able-bodied, competent, and willing 
man’s natural or inherent right to work. 31 The ap¬ 
pointment to an official position in the federal gov¬ 
ernment, even though it is simply a clerical posi¬ 
tion, is not a mere ministerial act, but one involving 
the exercise of judgment, and the appointing power 
must determine the fitness of the applicant, and, 
therefore, it is one of those acts over which the 
courts have no general supervising power. 32 An 
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applicant for employment in the United States gov¬ 
ernment has no constitutional right to a hearing > 
or a specification of the reasons why he is not 
appointed. 33 

Civil service requirements. The president is au¬ 
thorized to prescribe such regulations for the ad¬ 
mission of persons into the civil service as may 
best promote efficiency and ascertain the fitness 
of candidates, and to appoint a civil service com¬ 
mission to aid in preparing suitable rules which 
shall provide as nearly as conditions of good ad¬ 
ministration will warrant for open competitive ex¬ 
aminations and the filling of positions by selection 
according to the results of such examination. The 
civil rules do not apply to all government employees 
but only to those within their terms. 34 Rules with 
respect to appointments do not govern appointments 
to positions not subject to such rules, although 
the rules are made applicable to such positions be¬ 
fore the appointees qualify and enter on their du¬ 
ties 35 It is provided by statute that no person shall 
be eligible for examination unless actually domiciled 
m the state or territory as a resident of which he 
seeks examination, but mere physical absence from 
a state without loss of the domicile does not defeat 
the right to examination. 36 Under a civil service 
rule, certain points are added to the earned ratings 
of honorably discharged soldiers, sailors, and ma¬ 
rines, and this applies to a drafted man who, in 
obedience to an order, reported for duty and per¬ 
formed duties assigned to him until he was dis¬ 
charged for physical disqualification. 37 While an 
employee is not restored to civil service status by 


m character of service to be perform¬ 
ed. but whether incumbent is an of¬ 
ficer or employee is determined by 
manner in which congress has spe¬ 
cially provided for creation of the 
several positions.—Beal v U S. t C 
AKy, 182 F 2d 565. certiorari denied 
71 SCt. 81. 340 U.S. 852, 95 L Ed. 
625—Burnap v. U. S. CtCl. 40 S.Ct 
374. 252 U.S. 512, 64 LEd 692. 

(2) Where no act of congress spe¬ 
cifically created positions of fire fight¬ 
ers at United States Army installa¬ 
tion. and posts were filled under a 
blanket authority which authorized 
employment by each executive de¬ 
partment and independent establish¬ 
ment of such clerks and employees 
as might be appropriated for by con¬ 
gress from year to year, fire fighters 
were employees.—Beal v. U. S. supra 

26. U.S.—Burnap v. U. 8, Ct.Cl., 40 

S.Ct. 374, 252 U.S. 512, 64 LuEd. 

692. 

65 C.J. p 1275 note 52. 

26. U.S.—Friedlander v. U. S., 120 

Ct.Cl. 4. 

65 C.J. p 1276 note 53. 


Director of Coast and Geodetic Sur¬ 
vey 

The comptroller general's decision 
that plaintiff's designation as naval 
aviator on May 15. 1945, was not in 
compliance with the applicable or¬ 
ders because not made by the director 
of coast and geodetic survey as re¬ 
quired is not sustained Designation 
of plaintiff as “naval aviator" by the 
superintendent of aviation training 
at the Naval Air Station. Pensacola, 
adopted by the director, met the re¬ 
quirements of Executive Orders No 
9195. July 7, 1942, and No. 9550, May 
10, 1945—Friedlander v. U. S., supra. 

27. U.S.—Brown v. U. S, 67 CtCl. 
172 

65 C J. p 1275 note 54. 

28. D C.—Friedman v. Schwellen- 
bach, 169 F.2d 22, 81 U.SApp.D.C 
365, certiorari denied 67 SCt. 979, 
380 U S. 838, 91 L.Ed. 1285, rehear¬ 
ing denied 67 S.Ct. 1802, 331 U.S. 
865. 91 LEd 1870. 

1 29. D.C.—Deviny v. Campbell, 194 

7S 


F 2d 876. 90 USAppD.C 171, cer- 
tiorari denied Campbell v. Deviny, 
73 S.Ct. 27, first case, 344 U.S 826, 
97 L.Ed. 643 

30. U S.—Gorman v. U. S, 102 Ct-GL 
260 

31. U S. —Love v U. S., C C.A.Minn.. 
108 F.2d 43, certiorari denied 60 S. 
Ct. 716, 309 U.S. 673, 84 LuEd 1018. 

32. U S.—Bratton v. U. S., 90 CtCl. 
604. 

33. DC—Bailey v. Richardson, 182 
F.2d 46, 86 U.S.App.D.C. 248, af¬ 
firmed 71 S.Ct. 669, 341 U.S. 918, 
95 LuEd. 1352. 

H 21 Op.Atty Gen. p 407. 

65 C.J. p 1276 note 58. 

as. 21 Op.Atty.Gen. p 140—19 Op. 
Atty.Gen. p 411. 

26. D.C.—Deming v. U. 8. ex reL 
Ward, 37 F.2d 818, 59 App.D.C. 188. 
65 C.J. p 1276 note 61. 

37. D.C.—Hurley v. Crawley. 59 F.2d 
1010, 60 App.D.C. 245. 
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vtftson of his appointment under War Service Reg¬ 
ulations, he is entitled under these regulations to 
a “full and fair trial” during the trial period and 
he has a right to a determination on the question 
of satisfactory performance after a full and fair 
trial on the job. 88 

Commissions. In creating commissions, charged 
with duties under the commerce clause of the Con¬ 
stitution, congress may in general prescribe the 
terms, qualifications, and conditions of employ¬ 
ment of the commission’s employees. 88 

Agents. The heads of departments may deter¬ 
mine when an exigency arises necessitating the 
employment of agents and may employ them ac¬ 
cordingly; 40 but only in those instances in which 
congress has authorized it by law, 41 and only to 
the number authorized by law; 48 and when an ap¬ 
propriation act authorizes the head of a department 
to appoint agents, the office expires with the ex¬ 
penditure of the appropriation and the incumbent 
cannot prolong the existence of the office by con¬ 
tinuing to perform its duties. 48 The head of a 
department authorized to employ an agent may take 
security to protect his department against loss. 44 

Informers. National prohibition agents could 
employ informers. 45 
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Investigations . Where a person is employed by 
the United States on a conditional basis, subject to 
a character and fitness investigation, he is subject 
to an investigation to determine his character and 
fitness. 48 

§ 37. Tenure 

Under a statute providing that certain officers ere 
authorized to continue to exercise their duties until their 
successors qualify, an officer may not continue to act 
for the United States at ths dictation of a hostile power 
exercising de facto dominion over the territory In which 
he acts. 

Under a statute providing that certain officers 
are authorized to continue to exercise their duties 
until their successors qualify, an officer may not 
continue to act for the United States at the dicta¬ 
tion of a hostile power exercising de facto domin¬ 
ion over the territory m which he acts. 47 

§ 38. Power and Authority to Bind Govern¬ 
ment 

All the officers of the government, from the highest 
to the lowest, are but agents with delegated powers who 
must act within legally prescribed limitations, or their 
acts do not bind the principal. 

All the officers of the government, from the high¬ 
est to the lowest, are but agents with delegated 
powers, 48 who must act within legally prescribed 


38. U.S —L*evy v„ TJ. S., 118 Ct.Cl. 
106 

39. D.C —U. 8. ex rel. Crow v 
Mitchell, 89 F 2d 805, 67 App.D.C. 
61. 


Attorneys appointed by Federal 
Communications Commission, which 
is vested with quasi judicial powers 
and discretion, were not “officers” 
within federal Constitution authoriz¬ 
ing congress to vest appointment 
thereof in president, courts, or heads 
of departments, and hence need not be 
appointed by president or head of de¬ 
partment, and, like Communications 
Commission's other employees, could 
be deemed In class different from or¬ 
dinary civil service connected with 
executive departments —U. S. ex rel. 
Crow v. Mitchell, supra. 


4ft U.S.—Hall v. Wisconsin, Wis., 
108 U.S. 5. 26 LEd. 302—U. ft v. 
Potter, CCMinn, 27 F.Caa.No.16,- 
076. 

05 CLJ. p 1276 note 64. 


41. U.S.—Bartlett v. U. ft, Ct CL. 25 
ftCt. 438, 197 U.S. 230, 49 L.Ed. 
735—U. S. v Maurice. C C.Va. t 26 F. 
Cas.No.15,747, 2 Brock. 96. 

4ft U.ft—Weeks v. U. ft, 21 CtCL 
134. 

45 CLJ- p 1370 note 66. 

4ft UJSl— Bosnian v. U. ft, 19 CtCL 

i. 


4i N.Y—Weetjen ▼. St Paul, etc., 
R. Co., 4 Hun 529. 

65 C.J. p 1276 note 68. 

45. U.S.—State of Texas v% Heaton. 

D.C Tex.. 58 F.2d 656. 

4ft D.C.—U. S. v Marzani. D.C., 71 
F.Supp. 615. affirmed 168 F 2d 133, 
83 U.S.App.D C. 78, affirmed 69 
ftCt 299, 335 U.S. 895. 93 L.Ed. 
431. adhered to 69 S.Ct. 653, 336 
U.S. 922, 93 L Ed 1084. 

Questions bold proper 
Where Federal Bureau of Inves¬ 
tigation, the Civil Service Commis¬ 
sion. and Department of State were 
authorized to interrogate federal em¬ 
ployee who was employed on a condi¬ 
tional basis, subject to character and 
fitness Investigation, questions as to 
whether employee was a member of 
communist party, as to whether he 
had ever participated in any of its 
activities, etc., were relevant and 
within scope of investigation.—U. ft 
v. Marzani, supra. 

47. La.—Irvine v. Noone, 3 LaApp. 
675. 

65 C.J. p 1276 note 71. 

4ft U.S.—Larson v. Domestic ft For¬ 
eign Commerce Corp., App.D.C.. 69 
ftCt. 1457. 337 U.ft 682, 93 L.Ed. 
1628, rehearing denied 70 ftCt. 31, 
338 U.ft 840, 94 L.EKL 514—Federal 
Crop Ins. Corp. v. Merrill, Idaho, 68 
RCt, U 382 U.ft 380, 92 L.1HL 10, 

76 


175 A.LR 1075—Wilber Nat. Bank 
of Oneonta, N. Y.. v. U. S.. C.C.A. 
NY, 69 F.2d 626, affirmed 65 S Ct. 
362. 294 U.S. 120, 79 LEd. 798— 
Smale ft Robinson, Inc. v. U. S., 
DC.Cal, 123 F.Supp. 457—Corpus 
Juris quoted la Brown v. United 
States, D.C.Mo., 102 F.Supp. 132, 
133—Keown v. U. S., D.C.Iowa. 92 
F.Supp. 628, affirmed, C.A., 191 F 2d 
438—Kelly v. U. S„ 91 F.Supp. 305. 
116 Ct.CL 811, certiorari denied 71 
ftCt. 78, 340 U.S 850, 96 L.Ed 623, 
rehearing denied 71 S.Ct. 236, 340 
U.S. 808, 95 L.Ed. 651—Gudgel v. 
Iverson, D.C.Ky. t 87 F.Supp. 834— 
Cannon v. U. ft, D.C Cal., 84 F. 
Supp. 820—Barnett Inv. Co. v. Nee, 
D.C.Mo., 72 F.Supp. 81. 

D.C.—American Commercial Oo. v. 
U. 8. Officers ft Non-Commissioned 
Officers Club, European Theater. 
187 F.2d 91, 88 U.ftApp.D.C. 127. 
Tex.—Federal Crop Ins. Corp. v. 
Thompson, Civ.App., 220 ftW.2d 
689. 

66 G.J. p 1276 not# 72. 

(1) Congressional authority given 
to government agencies to make in¬ 
vestigations, although subject to 
careful scrutiny by courts to preserve 
rights of American oitlssns is not 
violative of constitutional provisions. 
—Application of Compton, D.C.Tex^ 
101 F.Supp. 547. 
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limitations, 4 * otherwise Aar sets 

(1) ACMClM of tbo Mthml cor* 
ernment when authorised by con¬ 
gress, may investigate corporate ac¬ 
tivities within the regulatory powers 
of congress.—McGarry v. Securities 
and Exchange Commission, C.C.A.10, 
147 F.2d S8t. 

Purpose of statute lodging in Mar¬ 
itime Administration the authority to 
grant or deny permission to sell 
ships to aliens was to foster the mer¬ 
chant marine of the United States, 
after being assured that national de¬ 
fense and foreign policy would not be 
harmed by the transfer.—Clapp v. U. 

S.. 117 F.8upp 678, 127 Ct.Cl. 505. cer¬ 
tiorari denied U. S v. Clapp, 75 S.Ct 

55. 348 U.S. 834, 99 LEd. -. 

Atomic Energy C ommis si o n 

(1) Where complaint sought to 
control executive action committed 
by law to discretion of Atomic En¬ 
ergy Commission, the Administrative 
Procedure Act was not applicable — 
United Elec, Radio A Mach Workers 
of America. CIO v. Lllienthal. DC 
D.C, 84 F.Supp. 640. 

(2) Where complaint sought to 
control executive action committed 
by law to discretion of Atomic Ener¬ 
gy Commission, court lacked jurisdic¬ 
tion over subject matter and would 
not interfere with exercise of such 
discretion, especially where complaint 
contained no sufficient allegation that 
action of Commission complained of 
was arbitrary, capricious, or an abuse 
of discretion, and no substantial con¬ 
stitutional question was presented.— 
United Elec., Radio A Mach Workers 
of America, CIO v. Lllienthal, supra. 
Municipal corporations 

City, having acquired eggs, as ac¬ 
tive distributing agent for federal 
government for surplus commodities 
accumulated during war, to be used 
for hospitals and charity purposes, 
was special owner of such eggs for 
purpose of carrying out such distri¬ 
bution and was authorised to place 
such eggs in storage and sue ware¬ 
houseman for their damage.—City of 
Dallas v. Milum, TexCivApp., 200 
SW.td 838. 

Oflsns of Fablio Mousing Adminis- 

(1) Under reorganisation plan 
transferring to the Public Housing 
Administration functions of the Na¬ 
tional Housing Agency with respect 
to nonfarm housing projects includ¬ 
ing Greendale Project at Milwaukee, 
Win, and under executive orders 
transferring authority over that proj¬ 
ect to the National Housing Agency 
from the Resettlement Administra¬ 
tion, Public Housing Administration 
was vested with control and admin¬ 
istration of Greendale Project includ¬ 
ing leases.—U. 8. v. Greendale Co-op. 
Ass’s, D.C.W1S* 78 F.Supp. 586. 


do not bind the I principal, 5 ® and 

(2) Under lease of government 
housing project containing option for 
renewal but subject to termination 
on written notice by government 
through chief executive officer of any 
agency to which government’s inter¬ 
ests might be transferred, commu¬ 
nity manager of project and regional 
director of Public Housing Admin¬ 
istration were each a ’’chief execu¬ 
tive officer” able under proper delega¬ 
tion of authority from United States 
to effect termination of lease by giv¬ 
ing of notice.—U. S. v. Greendale Co¬ 
op. Ass'n, supra. 

(3) Community manager of Green¬ 
dale Housing Project owned and op¬ 
erated by United States at Milwau¬ 
kee, Wis., had authority to execute 
notice terminating lease of project 
on behalf of Public Housing Admin¬ 
istration under delegations of author¬ 
ity to field project personnel.—U S. 
v. Greendale Co-op. Ass’n, supra. 
Regional attorney 

Regional attorney for Farm Credit 
Administration had authority to make 
the United States a party to state 
court proceeding for administration 
of estate of one who had executed a 
note payable to the secretary of agri¬ 
culture, and the government was 
therefore bound by decision of state 
tribunal allowing government's claim 
on note only as a common claim not¬ 
withstanding statute giving priority 
to United States in payment of claims 
against insolvent debtor.—U. S. v. 
Muntzing, D.C.W.Va., 69 F.Supp. 503. 
"Undertaking of federal government** 
The Federal Housing Authority, 
which in conjunction with the Colum¬ 
bus Metropolitan Housing Authority 
was undertaking temporary housing 
project for veterans, was an agency 
or instrumentality of the United 
States and therefore such an under¬ 
taking was an "undertaking of the 
Federal Government” as stated in 
General State Housing Law, and that 
part thereof designated as the Hous¬ 
ing Cooperation Law.—City of Colum¬ 
bus ex rel Falter v. Columbus Metro¬ 
politan Housing Authority, Ohio Com. 
Pl„ 67 N E 2d 338, affirmed, App., 68 
N.E.2d 108 

49. U.S.—Federal Crop Ins Corp. v. 
Merrill, Idaho, 68 S.Ct. 1, 332 U.S. 
380, 92 LEd. 10, 175 A L.R. 1076— 
U. S. v. Fitch, C.CA.N.M, 185 F.2d 
471—Montana-Dakota Utilities Co. 
v. Federal Power Commission, C A. 
8, 169 F.2d 392, certiorari denied 
69 S.Ct. 82, 335 U.S. 853, 93 L.Ed. 
401—Farm Sec. Administration, 
Dept of Agriculture, v. Herren, C. 
C.A.Ark, 165 F.2d 554, certiorari 
denied 68 SCt 904, 333 U.S. 875, 
92 L.Ed. 1151—Wilber Nat Bank 
of Oneonta, N. T., v. U. S., C.C.A. 
N.T., 69 F.2d 626, affirmed 55 & 
Ct 362, 294 U.S. 120, 79 L.Ed. 798— 
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one dealing with the government 

Watt v. U. &, D.OArk, 123 F.Supp 
906—U. a v. City and County of 
San Francisco, D.C.CaL, 112 F.Supp. 
451 Oorpas juris quo tad la Brown 
v. United States, D.C.Mo., 142 F. 
Supp. 132, 133—Keown v. U. 8., D.C. 
Iowa, 92 F.Supp. 628, affirmed, C.A., 
191 F.2d 438—Cudgel v. Iverson, D. 
CKy., 87 F.Supp. 834—Cannon v. 
U. S, D.C Cal., 84 F.Supp. 820— 
Bayboro Marine Ways Co. v. U. 8., 
D.C.Fla., 72 F.Supp. 728—Barnett 
Inv. Co v. Nee, D.C.Mo., 72 F.Supp. 
81—Kelly v U. S.. 91 F.Supp. 205, 
116 Ct Cl. 811, certiorari denied 71 
S Ct 78. 340 U.S. 850. 95 L.Ed. 623, 
rehearing denied 71 SCt 236, 840 
U.S. 898. 95 LEd. 651—Houser v. 
U. S, 39 Ct Cl 508. 

Tex —Federal Crop Ins. Corp. v. 
Thompson, C!v.App., 220 S.W.2d 
689. 

Good f aith 

Officers of the government of the 
United States are held to the ut¬ 
most good faith.—U. a v. Jones, C. 
A Or., 176 F.2d 278. 

50. U.S —Federal Crop Ins. Corp. 
v. Merrill. Idaho, 68 S.Ct 1, 332 U. 
S. 380. 92 LEd. 10, 175 A.L.R. 1075 
—U. S. v. Fitch. C A.N.M., 185 F.2d 
471—U. S v. Jones. CA.Or., 176 F. 
2d 278—Farm Sec. Administration. 
Dept, of Agriculture, v. Herren, C. 

C. A.Ark., 165 F.2d 554, certiorari 
denied 68 SCt 904. 333 U.S. 875. 
92 LEd. 1151—Clark v. U. S., C. 
CAMo, 155 F.2d 167—Watt v. U. 

S., D.C.Ark., 123 F.Supp. 906—U 
S. v. City and County of San Fran¬ 
cisco, DCCal, 112 F Supp. 451— 
Corpus Juris quoted in Brown v. 
United States. D C Mo., 102 F.Supp. 
132, 133—Gudgel v. Iverson, D.C. 
Ky., 87 F Supp. 834—Cannon v. U. 

S., D.C Cal., 84 F.Supp. 820—U. 8. 
v. Allbaugh, D.C.Neb.. 88 F.Supp. 
109, modified on other grounds All¬ 
bough v. U. S., 184 F.2d 109, cer¬ 
tiorari denied 71 S.Ct 281, 340 U. 
S. 905, 95 LEd. 655—U. & v. Luce. 

D. C.Minn., 78 F.Supp. 241—U. S. v. 
U. S. Cartridge Co., D.C.Mo., 78 F. 
Supp. 81—U. S. v. Cotton Valley 
Operators Committee, D.GLa., 75 
F Supp. 1—Bayboro Marine Ways 
Co. v. U. S., D.C.Fla.. 72 F.Supp. 
728—Barnett Inv. Co. v. Nee, D.C. 
Mo.. 72 F.Supp. 81—Wells v. Long, 
D C.Idaho, 68 F.Supp. 671, affirm¬ 
ed. CCA., 162 F.2d 842—Branch 
Banking 4b Trust Co. v. U. R, 98 F. 
Supp. 757, 120 CtCL 72, certiorari 
Rented U. S. v. Branch lankinj 
4b Trust Co., 72 S.Ct 200, 342 U.S. 
893, 96 LEd. 669—Goltra v. U. S., 
96 F.Supp. 618, 119 CtCL 217—Oro 
Fina Consol. Mines v. U. 8., 92 F. 
Supp. 1016, 118 CtCL 18, certiorari 
denied 71 S.Ct 1015. 341 U.S. 948, 95 
L.B4L 1371, rehearing denied 72 S. 
Ct 28» 342 U.& 843, 96 LJDd. 637 
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is changeable with notice of all statutory limita¬ 
tions placed on the powers of public officers, 51 and 
takes the risk of their acting within their powers. 62 
There is, however, a difference between those pow¬ 
ers expressly defined by statute and those which rest 
in the discretion confided by law to an officer, in 
that where a statute expressly defines the power, 
it is notice to all the world, but where it confides 
a discretion to an officer the party dealing with 
him in good faith may assume that the discretion 
is properly exercised, 63 and thus government agents 
may bind the United States by the exercise of a 
reasonable discretion in the conduct of the affairs 
in which they are engaged. 64 Furthermore, if the 
discretion is vested in a superior while the transac¬ 
tion is with his subordinate, the contractor may as¬ 
sume that the discretion has been properly exer¬ 
cised and that the subordinate is acting in accord¬ 
ance with his superior’s orders. 55 It has been held 
that the secretary of the treasury of the United 


si GJ.Sf. 

States is the officer whose department has the con¬ 
stitutional authority to represent the United States 
in state courts in proceedings to determine whether 
the United States is competent to take property by 
devise. 66 Where there is no provision to the con¬ 
trary in the statute regulating a particular agency 
of the federal government, resort to the general law 
is permitted in order to supply any procedural 
hiatus. 57 The federal government has the power 
to control objectionable official conduct by its em¬ 
ployees and officers. 58 

Delegation of powers. A governmental board 
may divide its activities among its members subject 
to the final authority of the board, 69 and may dele¬ 
gate to its counsel the duty of drawing and con¬ 
cluding a formal contract embodying terms infor¬ 
mally accepted by it, 60 and, under statutory author¬ 
ity to assign activities to one or more commis¬ 
sioners, it may delegate authority to conduct a par¬ 
ticular transaction. 61 


—Kelly v. U. S.. 91 FSupp SOB, 
116 Ct-Cl. 811, certiorari denied 71 
S.Ct 78, 340 TT.S. 850, 95 L.Ed. 623. 
rehearing denied 71 S.Ct. 236, 340 
US 898. 95 LEd. 651—Architects 
Bldg. Corp. v. U. S.. 98 Ct Cl 368— 
Rankin v. U. S. 98 CtCl. 357. 
D.C—Montana Power Co. v. Federal 
Power Commission, 185 F 2d 491, 87 
U.S.App.D.C 316, certiorari denied 
71 SCt 532, 340 U.S 947. 95 L.Ed. 
683, rehearing denied 71 S.Ct. 620, 
341 U.S 912, 95 L.Ed 1349. 

Tex.—Federal Crop Ins Corp v 
Thompson, Civ App., 220 S W.2d 
689. 

65 C.J. p 1276 note 74. 

Disbursing offlotn 

Co-operative efforts and admis¬ 
sions of disbursing officers in recog¬ 
nizing that deceased soldier's mother 
was one intended by soldier to re¬ 
ceive settlement of his Anal pay and 
allowances, rather than soldier's wid¬ 
ow who had received the amount from 
government, did not create any liabil¬ 
ity on government.—Keown v U S., 
D.C.Iowa, 92 F Supp. 628, affirmed, 
C.A., 191 F.2d 438. 

Molding oat 

The United States can be bound by 
the act of an official held out by the 
government as having authority to 
act for it..—Beuttas v. U. S, 77 F. 
Supp 933, *111 Ct.CL 532, followed in 
77 F.Supp. 937, 111 CtCL 551 

51. U.S.—Federal Crop Ins. Corp. v. 
Merrill, Idaho, 68 S.Ct. 1, 332 U.S 
380, 92 L.Ed. 10. 175 A.L.R. 1075— 
Wilber Nat. Bank of Oneonta, N 
Y- v. U. S.. N.Y., 55 S.Ct 362, 294 
U.S. 120. 79 L.Ed. 798—Farm Sec. 
Administration, Dept, of Agricul¬ 
ture, v. Herren, C. C.A. Ark., 165 F. 


2d 554, certiorari denied 68 S Ct 
904, 333 U.S 875, 92 L Ed 1151— 
Smale & Robinson, Inc. v. U. S., D. 
C.Cal, 123 F Supp 457—Corpus Ju¬ 
ris Quoted la Brown v. United 
States, D.C Mo. 102 F.Supp 132, 
133—Keown v U. S, DC Iowa, 92 
FSupp. 628, affirmed, C.A, 191 F 2d 
438—Gudgel v Iverson, DCKy, 
87 F Supp. 834—Cannon v U S, 
DC Cal., 84 FSupp 820—U. S v. 
U. S. Cartridge Co. D.C. Mo. 78 F 
Supp. 81—Bay boro Marine Ways 
Co. v. U. S., D C Fla, 72 F Supp 
728—Columbia Hospital of Rich¬ 
land County v U. S.. 113 F.Supp 
691. 125 CtCl. 712—Kelly v U. S.. 

91 F.Supp. 305. 116 CtCl 811. cer¬ 
tiorari denied 71 SCt 78, 340 US. 
850. 95 L Ed 623, rehearing denied 
71 S.Ct. 236. 340 U S. 898, 95 L*.Ed. 
651. 

Tex —Federal Crop Ins Corp. v 
Thompson, Civ App., 220 S.W.2d 
689. 

65 C.J p 1277 note 75. 

50. U S.—Federal Crop Ins Corp. v. 
Merrill, Idaho, 62 SCt. 1, 332 US 
380, 92 LEd 10, 175 A.L.R 1075— 
U. S. v. Jones, C.A.Or., 176 F.2d 
278—Farm Sec. Administration, 
Dept, of Agriculture, v. Herren, C. 
C.A Ark, 165 F.2d 554, certiorari 
denied 68 S.Ct 904, 333 U.S 875. 

92 L.Ed. 1151—Corpus Juris quoted 

la Brown v. United States, D.C Mo, 
102 F.Supp 132, 133—Keown v. 

U. S., D.C.Iowa, 92 F.Supp. 628, af¬ 
firmed, C.A, 191 F.2d 438—Kelly 
v. U. S, 91 F.Supp 305, 116 Ct.Cl. 
811, certiorari denied 71 SCt. 78, 
340 U.S. 850. 95 LEd. 623, rehear¬ 
ing denied 71 S.Ct. 236, 340 U.S. 898, 
95 L.Ed. 651—Gudgel v. Iverson, D. 
C.Ky., 87 F.Supp. 884-—Cannon v. 
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U S., nr Cal, 84 FSupp. 830— 
Bayboro Marine Ways Co. v U. S, 
D C.Fla, 72 F Supp 728. 

65 C.J p 1277 note 76. 

Act of omission 

Agent of United States cannot place 
liability on it by act of omission 
which he could not do by commis¬ 
sion —Wilber Nat Bank of Oneonta. 
N Y., v. IT S. CCAN.Y. 69 F 2d 
526, affirmed 55 SCt 362, 294 US 
120, 79 L Ed. 798. 

53. U.S— Corpus Juris otted in U 

S v National Surety Co.. D C Mont.. 
34 F.Supp 257. 259—Thompson v 
U. S.. 9 Ct Cl 187. 

54. U S.— Corpus Juris cited in 17 

S. v. National Surety Co., D C 
Mont, 34 F Supp. 257, 259 
65 C.J p 1277 note 78. 

55. US —Thompson v. U. S., 9 Ct Cl. 
187. 

56. Or—In re Moore’s Estate, 223 
P 2d 393, 190 Or. 63. 

67. US—U S. v Shibley, D.C Cal. 
112 F.Supp. 734 

56. U S.—State of Ohio v U. S. Civil 
Service Commission, D.C.Ohio, 65 
F.Supp 776. 

69. U S.—In re Triangle S. S. Co, C. 
CA.N.Y., 3 F.2d 894, certiorari de¬ 
nied U. S. v. Davidson. 45 S.Ct. 862, 
267 U.S. 597, 69 L.Ed. 806. 

65 C.J. p 1277 note 80. 

60. US—In re Triangle 8. S. Co., 
C C A.N.Y, 3 F.2d 894, certiorari 
denied U. S v. Davidson. 45 SCt. 
352, 267 U.S. 597, 69 LEd. 806. 

6L U.S.—In re Triangle a 8. Co., C. 
C.A.N.Y., 3 F.2d 894, 895, certiorari 
denied U. 8. v. Davidson, 45 S.Ct. 
352, 267 U.S. 597, 69 LJEd. 606. 

65 C.J. p 1277 note 82. 



91 C.J.& 


Ratification. A defect in the authority to do an 
act may be cured by the subsequent adoption of 
the act by congressional enactment. 62 

Prohibition enforcement agents. The statute giv¬ 
ing United States marshals and their deputies the 
powers of sheriffs did not extend to prohibition en¬ 
forcement agents. 63 

Advance opinion . It has been held that the ad¬ 
vance opinion of the comptroller general is binding 
on the executive branch of the government. 64 

Findings and conclusions . A court may not set 
aside findings and conclusions of the federal se¬ 
curity administrator when they are supported by 
substantial evidence. 65 

§ 39. -Presumption of Authority 

Generally, officers of the United States are presumed 
to have acted within their authority. 

In accordance with the general rule that officers 
are presumed to have acted within their authority, 
as discussed in Officers § 102, an act of an assistant 
postmaster-general is presumed within the scope 
of his delegated authority, 66 and acts of agents of 
the United States in the sale of public lands are 
prima facie valid, 67 but the presumption is that a 
special agent of the government whose authority is 
not disclosed is without power to estop the United 
States to assert its legal rights. 68 

§ 40. - Notice to Officer or Agent 

The United States government is ordinarily bound 


UNFTEa> STATES $§ 38-41 

by notice to one of Its agents, but not with the agent 9 * 
knowledge of his own fraud. 

As in the case of other principals, as considered 
in Agency §§ 262-274, the United States govern¬ 
ment is ordinarily bound by notice to one of its 
agents, 69 but not with the agent’s knowledge of 
his own fraud. 70 

§ 41. Duties 

The duties of officers of the United States are gov¬ 
erned by the acts under which they are appointed, or If 
they are not appointed by virtue of statute, but em¬ 
ployed by the head of a department, their dutiee are to 
be regulated by the agreement made in the case. 

The duties of officers of the United States are 
governed by the acts under which they are ap¬ 
pointed, 71 or if they are not appointed by virtue of 
statute, but employed by the head of a department, 
their duties are to be regulated by the agreement 
made in the case. 72 Their duties are unaffected 
by a change in the person holding the office. 73 
It is presumed, in the absence of proof to the con¬ 
trary, that they have performed their duty. 74 The 
failure of an officer of the United States to dis¬ 
charge a plain duty imposed on him by law does 
not charge the government itself with the loss caused 
by the default. 75 It has been held that the pur¬ 
pose of a statute providing for the performance 
of the duties of the chief of any bureau, or of any 
officer thereof, whose appointment is not vested in 
the head of the department, in case of the death, 
resignation, absence, or sickness of such chief of 
officer, by an assistant or deputy is to provide at 


62. US-U. S. v. Gordin, D C.Ohio. 
287 F. 565. 

CoBflmatloft cad approval 

(1) Since congress had power to 
abolish Shipping Board and require 
its functions to be performed by sec¬ 
retary of commerce, it had power to 
recognise and validate his perform¬ 
ance of those functions even though 
attempted transfer by executive or¬ 
der was ineffectual.—Swayne 4k Hoyt 
v U. S., App.DC, 57 &Ct 478. 300 
IT S. 297, 81 LJSd. 659. 

(2) Congress was held in effect to 
have confirmed and approved the ex¬ 
ercise by the secretary of commerce 
of powers originally conferred on 
the Shipping Board by acts making 
appropriations to the Department of 
Commerce and by statute referring 
to functions of the former Shipping 
Board as vested in the Department 
ot Commerce.—Swayne 4k Hoyt v. U. 
S., supra. 

63. N.C.—State v. Burnett, 110 S.E. 
588, 183 N.C 708. 

04. D.C.—McCarl v. Miguel. 66 F.2d 
664. 62 App.D.C. 269. modified on 
other grounds Miguel v. McCarl, 54 


set. 465, 291 U.S. 442. 78 D.Ed 
901. 

65. U.S—Reade v. Ewing, C.A2, 205 
F 2d 630. 

66. U S —McCollum v. U. S.. 17 Ct. 
Cl 92. 

67. Mo.—Hunter v. Hemphill, 6 Mo. 
106. 

65 C J. p 1277 note 88. 

68. U.S.—Potter v. U. S. t Minn., 122 
F. 49. 58 C.C.A. 231. 

69. U S.—U. S. v. Shelby Iron Co., 
CC.A.La., 4 F.2d 829, reversed on 
other grounds 47 S Ct. 515, 273 U S 
571. 71 L. Ed. 781 

70. US—U. S. v. National Bank of 
Commerce of Seattle, Wash., 205 
F. 433, 123 CC.A 501. 

65 C.J. p 1277 note 92. 

71 . u S.—Mid-Central Fish Co. v. 
U. a, D.C.Mo., 112 F.Supp. 792, af¬ 
firmed, C.A, National Mfg. Co. v. 
U. S., 210 F.2d 263, certiorari denied 
74 S.Ct. 778. 347 U.S. 967, 98 LJBd. 
1108. 

65 C.J. p 1277 note 93. 

Weather bureau 

Act of congress establishing the 
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weather bureau in the department of 
commerce indicates an intent to limit 
the purpose for which the bill was 
established to specified objectives re¬ 
lating to agriculture, commerce, and 
navigation generally, and it does not 
purport to impose on that agency or 
its employees the duty to collect, ana¬ 
lyze, and disseminate flood and weath¬ 
er reports to, or for benefit of. In¬ 
dividual citizens.—Mid-Central Fish 
Co v. U. S., D.C.Mo., 112 F.Supp. 792, 
affirmed, C.A, National Mfg. Co. ▼. 
U. S, 210 F.2d 263, certiorari denied 
74 S.Ct. 778, 347 U.SL 967. 98 LOCd. 
1106. 

72. U.S.—U. S. v. Cadwalader, D.C. 
Pa.. 25 F.Cas.No.14,706, Gilp. 668. 

65 C.J. p 1278 note 94. 

73. U.S.—'Wilbur v. U. & ex rel. Kad- 
rle. Appb.C., 50 S.Ct. 124, 281 U.S. 
20«, 74 LJBd. SOt. 

66 CJ. p 1278 note 86. 

74. U.S.—U. & v. Vatune. D.C.Cal. 
282 F. 487. 

66 C.J. p 1278 note 86. 

TO. U.S.—Sdunals T. U. &. 4 CtCT 
248. 
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&& "tunes some one to exercise the authority and per¬ 
form the duties of the head of a bureau. 7 * Govern¬ 
ment contractors and agents alike are under an ob¬ 
ligation to deal strictly within the limits of the stat¬ 
utes and with absolute honesty in all dealings 
with the government. 77 

Accounting . In administering their duties Unit¬ 
ed States officers and agents will be required by a 
court to account only for fraud or errors of law 
in executing official acts. 78 

Judicial review The performance by execu¬ 
tive officers of discretionary governmental duties 
entrusted to them by statute is not subject to ju¬ 
dicial review. 78 

Heating examiners . Congress has provided in the 
Administrative Procedure Act, 5 U.S.C.A. § 1010, 
subject to the civil-service and other laws not in¬ 
consistent with this act, for the duties of hearing 
examiners employed by agencies of the federal gov¬ 
ernment 88 

§ 42. Disabilities of Officers 

Under statutory provisions, officers, agents, or em¬ 
ployees of the United States seeking to act as agents or 
attorneys with respect to claims against the United States 
are subject to certain disabilities. 


Under the federal statute, 5 U.S.C.A. % 99, offi¬ 
cers, agents or employees of the United States are 
prohibited from acting as agents or attorneys for 
the prosecution of any claim against the United 
States or aiding in the prosecution, within two 
years after they cease to be such officers, etc., of 
claims pending while they were such. This applies 
to a retired army officer, 81 but not to an attorney 
holding a commission in the officers’ reserve corps 
when not in active service, 82 and prohibits the col¬ 
lection of such claims in any manner, 88 but does not 
apply to a former employee when the claim was 
not pending while he was in the government em¬ 
ployment, 84 nor does it prohibit a retired army 
officer from acting as attorney in cases not involv¬ 
ing claims against the United States. 86 A taxpay¬ 
er’s contention that the amount of tax shown by 
an income tax return was correct has been held not 
a “claim against United States” within a statute 
restricting the prosecution of claims in the treasury 
department by ex-officers or employees. 86 

§ 43. Compensation 

Particular matters with respect to the compen¬ 
sation of officers, agents, and employees of the 
United States are discussed infra §§ 44-50. 

Examine Pocket Parts for later cases. 


78. U.S.—-Anderson v. P. W. Madsen 
Tnv. Co., CCAUtah, 72 F.2d 768. 

77. U.S.—Muschany v„ U. S., Mo., 66 
S.Ct 442, 224 U.S 49, 89 L.Ed. 744. 

78. U.S.—Altman v. McClintock, D.C. 
Wyo., 20 F.2d 226, appeal dismissed, 
CCA., 28 F.2d 1007. 

66 C J. p 1278 note 00. 

78. U.S.—Pacific Nat. Fire Ins. Co. v. 
Tennessee Valley Authority, D.C. 
Va., 80 F.Supp 078. 

80. MOJor purpose stated 
A major purpose of the Adminis¬ 
trative Procedure Act providing for 
rotation of agency hearing examin¬ 
ers and for removal for good cause 
only by the federal Civil Service Com¬ 
mission was to make hearing exam¬ 
iners independent of pressure from 
agencies whose cases they pass on.— 
Bamspeck v. Federal Trial Examiners 
Conference, 202 F.2d 212, 91 U S.App. 
D.C. 164, reversed on other grounds 
72 act. 670, 246 U.a 128. 97 L.Ed. 
872, rehearing denied 78 S.Ct. 778, 
846 U.S. 921, 97 L-Ed. I860. 
Assignment of cases 
(1) Regulation of federal Civil 
Service Commission providing for as¬ 
signment of cases to hearing exam¬ 
iners on basis of advance estimate of 
whether case to he assigned is "mod¬ 
erately difficult and important," "dif¬ 


ficult and important," "unusually dif¬ 
ficult and important," "exceedingly 
difficult and important," or "excep¬ 
tionally difficult and important" was 
not objectionable as vague and lack¬ 
ing in objectivity of criteria—Ram- 
speck v. Federal Trial Examiners 
Conference, App.D.C., 72 S.Ct. 670, 245 
U S 128, 97 L.Ed. 872, rehearing de¬ 
nied 73 S.Ct. 778, 245 U.S. 931. 97 L. 
Ed. 1360. 

(2) In view of Administrative Pro¬ 
cedure Act empowering Civil Service 
Commission to classify hearing ex¬ 
aminers, Commission had authority 
to provide for assignment of cases 
to examiners who were, according to 
their classification, qualified to han¬ 
dle the case at hand, having regard to 
complexity and difficulty thereof, to¬ 
gether with experience and ability of 
examiner available.—Ramspeck v. 
Federal Trial Examiners Conference, 
App.D.C, 73 S.Ct. 570, 345 U.S. 128, 
97 L.Ed. 872, rehearing denied 73 S Ct 
778, 345 U.S. 931. 97 L.HML 1360. 

(3) Civil Service Commission's 
rules relating to assignment of cas¬ 
es conformed to Administrative Pro¬ 
cedure Act under which they were 
promulgated and carried out intent 
of congress and were valid.—Ram¬ 
speck v. Federal Trial Examiners 
Conference, App.D.C*, 78 S.Ct 670, 846 
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U S 128, 97 L.E<L 872. rehearing de¬ 
nied 73 SCt 778, 345 U.S. 931, 97 L. 
Ed. 1360. 

81. U.S—In re Winthrop, 31 Ct.Cl. 
35. 

DC—Morgenthau v. Barrett, 108 F. 
2d 481, 71 App.D.C. 148. certiorari 
denied 60 S Ct 616, 309 U.S. 672, 84 
L.Ed. 1017 

Md.—Van Meter v. Wilkinson, 60 A 2d 
657, 187 Md. 492. 

88. U.S.—Simmons v. U. S., 56 CtCL 
56. 

88. Minn.—Van Metre v. Nunn, 182 
N.W. 1012, 116 Minn. 444. 

65 C.J. p 1278 note 4. 

84. N.Y.—Day v. Gera Mills, 281 N. 
Y.S 285, 133 Misc. 220. 

86. D.C.—Morgenthau v. Barrett, 108 
F.2d 481, 71 App.DC. 148, certio¬ 
rari denied 60 S.Ct 616, 309 U.a 
672, 84 LbEd. 1017. 

A retired army officer Is not de¬ 
barred from admission to practice as 
attorney before the treasury depart¬ 
ment in cases not involving claims 
against the United States.—Morgen¬ 
thau v. Barrett, supra. 

88 . CaL—Day v. Laguna Land 4b Wa¬ 
ter Co* 1 F.2d 446, 116 Cal.App* 
82L 
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§ 44. -Right and Rate 

a. In general 

b. Leave of absence and absence without 

leave 

c. Suspension or removal as affecting 

compensation 

d. Retirement 

a. In General 

The compensation paid to public officers of the United 
8tates for their services is always under the control of 
congress, except In the cases of the salaries of the presi¬ 
dent, and the Judges of the courts of the United States. 

The compensation paid to public officers of the 
United States for their services is always under 


the control of congress, except in the cases of the 
salaries of the president, and the judges of the 
courts of the United States.* 7 The rules governing 
the compensation of officers, as discussed in Officers 
§§ 83-101, agents, as considered in Agency SS 
175-195, and employees, as discussed in Master and 
Servant §§ 81-159, generally apply to officers, 
agents, and employees of the United States. Their 
compensation is generally regulated by statute, or 
by the heads of departments under authority of 
statute, 88 and is dependent on the provisions so 
made. 88 They are entitled to the salary thus al¬ 
lowed, 90 for the time they are employed, 81 when 
not notified to cease work, 82 and at the specific rate 
allowed, 83 but only for the time during which they 


87. U.8.—U. a v. McDonald. CtCL. 9 
S.Ct 117, 128 U.S. 471, 32 L.Ed. 
60S 

OoBfruNrionl control of salaries 
“All agree that congress has full 
control of salaries, except those of 
the president, and the judges of the 
courts of the United States. The 
amount fixed at any one time may be 
added to or taken from at will. No 
officer except the president, or a judge 
of a court of the United States, can 
claim a contract right to any par¬ 
ticular amount of unearned compen¬ 
sation/* 

U.S—U. 8. v. McDonald, supra—Em¬ 
bry v. U. S.. CtCl.. 100 US. 680. 
685. 25 L Ed. 772 

D.C.—Lowry v. McCarl, 79 F.2d 144, 
146, 66 AppDC 19. certiorari de¬ 
nied 66 S.Ct. 170. 296 U.S. 637, 80 
L Ed. 453. 

88 . U.S.—U. S. ▼. Hoyt. CCWash., 
158 F. 162, affirmed 167 F 301, 93 
C.C.A. 63—McGowan v. U. S., 105 
Ct.Cl. 584. 

Secretary of Interior 
Under the statute fixing the week¬ 
ly compensation for wage board em¬ 
ployees of the United States which 
is set by wage boards or “other wage- 
fixing authorities'* a single adminis¬ 
trator answers the description of the 
quoted phrase such as the secretary 
of interior, and he was authorized to 
fix the wages of employees of Alaska 
Railroad notwithstanding they were 
arrived at by collective bargaining 
between the unions of the employees 
and the general manager of the rail¬ 
road, and that the computation of 
wages of the so-called operating em¬ 
ployees would be difficult to make — 
Poggas V. U. S.. 93 F.Supp. 1009. 118 
CtCl. 386, motion denied 96 F.Supp. 
609, 118 Ct.Cl. 385. 

Judicial r e view 

An act of congress having left it 
eolely within the discretion of the 
administrator to appoint, fix the term 
of office, and the salary to which each 
appointee was entitled, and that dis¬ 
cretion having been exercised, it is 

91 C. J.S.—6 


held not reviewable by the court.— 
Griffin v. U. S., 88 Ct Cl. 522 
88 . US —Johnston v. U. S, CA.Va., 
175 F 2d 612—McGowan v. U S.. 
106 Ct CL 584—Coleman v. U. S.. 
100 Ct CL 41—Croggon v. U. S.. 91 
Ct.Cl. 35 

DC.—Ramspeck v. Federal Trial Ex¬ 
aminers Conference, 202 F.2d 312, 91 
U.S.App D.C. 164. reversed on other 
grounds 73 S.Ct. 570, 345 U S. 128. 
97 LEd 872, rehearing denied 73 
SCt. 778. 345 U.S 931, 97 L.Ed. 
1360. 

65 C J. p 1278 note IS. 

Purpose of statute 

Statute providing that weekly com¬ 
pensation, minus any general percent¬ 
age reduction which may be prescrib¬ 
ed by act of congress for several 
trades and occupations, which is set 
by wage boards or other wage-fixing 
authorities, shall be re-established 
and maintained at rates not lower 
than necessary to restore full weekly 
earnings of such employees in ac¬ 
cordance with full time weekly earn¬ 
ings under respective wage schedules, 
was Intended to improve the condi- j 
tions of working men —Kelly v. U. S, j 
96 F. Supp. 611, 119 Ct Cl. 197—U. S. I 
v Kelly. 72 S Ct. 52, 342 U.S. 808, 96 
L Ed. 611, affirmed 72 S.Ct 213, 342 
U S. 193, 96 L Ed. 222. 

Urgent Deficiency Ap pr op r iations 
Act 

(1) Provision of Urgent Deficien¬ 
cy Appropriation Act that after Nov. 
15, 1943 no salary or compensation 
should be paid to certain individuals, 
who were then government em¬ 
ployees, out of any moneys then or 
thereafter appropriated, except for 
services as jurors or members of 
armed forces unless they were prior 
to that date again appointed to jobs 
by president with advice and consent 
of senate, Is unconstitutional as a 
“bill of attainder.”—U. S. v. Lovett 
CLC1.» 66 S.Ct. 1078, 328 U.S. 303, 90 
Li Ed. 1252. 

(2) The provision of Urgent De¬ 
ficiency Appropriation Act that no 

81 


part of any appropriation which was 
made available under the Act should 
be used to pay any part of salary or 
other compensation for services by 
three named persons who were then 
employees of federal government aft¬ 
er Nov. 15, 1943, unless pnor to such 
date the named persons had been ap¬ 
pointed to their positions by the pres¬ 
ident with advice and consent of sen¬ 
ate, constituted a mere stoppage of 
disbursing routine, and did not re¬ 
lieve federal government for their 
salaries for services performed after 
such date.—Lovett v. U. S., 66 F. 
Supp. 142, 104 Cta 657. affirmed U. 
S v Lovett. 66 SCt. 1073, 328 U.S. 
303. 90 L.Ed. 1252 

90. U.S—Price v. U. S.. 80 FSupp. 
642, 112 CtCl 198—Jeffrey v. U. S.. 
127 Ct.a. 231—Barker v. U. S., 117 
CtCl 221—Fmka v. U. S, 114 Ct. 
a. 466—McGowan v. U. S.. 105 Ct. 
Cl. 584—Butler v. U. S.. 101 CtCL 
641—Dvorkin v. V. S., 101 CtCl. 
296, certiorari denied 65 S.CL 66, 
323 U.S. 730, 89 L.Ed. 586—Coleman 
v. U. S. 100 Cta. 41—Nolan v. U. 
S. 93 CtCl. 453—McCaakey v. U. 
S.. 74 Ct.CL 544—King v. U. S., 74 
Ct.CL 510—Flynn V. U. S., 74 Ct 
Cl. 459 

65 C.J. p 1278 note 14. 

Basis for daily wags 
Under Independent Offices Appro¬ 
priation Act of 1935, Canal Zone em¬ 
ployee working on monthly basis was 
in effect hired for a work week of 
forty hours, or a five-day week, and 
his daily wage should be determined 
on that basis.—U. S. v. Townsley, Ct 
Cl., 65 act 413, 328 U.S. 557, 89 L. 
Ed. 454. 

9L U.S.—Wertz v. U. S., 40 CtCL 
• 397. 

65 C.J. p 1278 note 16. 

92 . U.a— Knight v. U. a, 35 CtCL 
129. 

66 C.J. p 1278 note 16. 

98. U.S.—McGowan v. U. S., 105 Ct 
CL 984. 

65 OJ. p 1278 note 17. 
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are -in the service of the government.® 4 The com¬ 
pensation of a public officer, employed by the head 
of a department, is regulated by the agreement made 
in the case,® 5 and where the accounts of a public 
officer employed by the head of a department un¬ 
der a special contract are settled, and a certain 
rate of compensation allowed, he continues to be en¬ 
titled to the same rate of compensation until a 
new agreement is made.® 6 The fact that work 
honestly done is not satisfactory, and is not accepted 
by the government does not relieve it of the ob¬ 
ligation to pay. 97 

A United States agent or officer appointed in 
excess of the number authorized by law is not 
entitled to the compensation fixed by law, 98 al¬ 
though he takes the oath of office and renders serv¬ 
ices. 99 Where an office is established by statute, 
and has a specific salary attached to it, the legal 
incumbent is entitled to the salary, although con¬ 
gress may appropriate a less amount; 1 but this 
right does not extend to cases where the appoint¬ 
ment and salary depend on appropriations alone, 2 
and a government agent appointed to fulfill duties 
for a purpose for which a special appropriation is 
made is not entitled to compensation after the ap¬ 
propriation is exhausted and the agent furloughed 
without pay.® 

A military officer of the United States acting as 
governor of a territory belonging to the United 
States pursuant to a request made by a territorial 
convention meeting to frame a constitution, is en¬ 
titled to recover his salary only for services ren¬ 
dered after the act of the convention. 4 In the ab¬ 
sence of fraud, alleged and proved, the provision 
of a contract entered into by a government agency 
with an attorney for services to be rendered by the 
attorney to such agency, that the decision of the 
agency’s board of directors on the questions of fee 
for such services would be final, is binding on the 


parties.® Where the agreement provides that all 
fees for legal services rendered to a government 
agency would be “reasonable” and subject to the 
approval of the agency’s board of directors, the 
quoted term does not place the burden of reasona¬ 
bleness on the board of directors, but requires the 
attorney involved to promise that fees for serv¬ 
ices rendered would be reasonable. 6 Where an at¬ 
torney’s agreement with a government agency pro¬ 
vided that either party could terminate the attor¬ 
ney’s employment at will, and that the contract terms 
should also extend to other employment and serv¬ 
ices rendered by the attorney to such agency in 
any matter, the attorney may not sue on the basis 
of quantum meruit for services performed under 
the contract, 7 nor may he raise the question of 
whether the attorney’s retainer is special and out¬ 
side of the agreement between the parties. 8 Under 
an agreement which provided that the decision of 
a government agency’s board of directors as to 
the value of services rendered by an attorney to 
such agency should be final, a court may not deter¬ 
mine a dispute as to the reasonableness of the al¬ 
lowance,® or the method of determination. 10 

Per diem compensation . When the compensation 
of an officer is by the day the government is liable 
only for days when the officer is actually employed, 11 
but this includes days when the officer is required 
to hold himself in readiness for employment or is 
constructively employed, by being placed in cir¬ 
cumstances where he cannot find other employment, 
and is awaiting work to be furnished him, or when 
his supenor officers allow him to hold himself in 
readiness in the belief that his service is required, 
or to render service in the belief that it is neces¬ 
sary and proper for him to do so, 12 but not a pe¬ 
riod when work has been suspended even though 
he is required to hold himself in readiness to re¬ 
sume work. 13 

Furlough unthout pay. The head of a depart- 


94. U.S.—Bryan v. U. 8., 128 Ct.Cl. 
541—Brimberry v. U. S. f 98 CtCl. 
235. 

65 C.J. p 1278 note 18. 

M. U.fiL—U. 8. v. Hoyt, CXLWaah^ 
158 F. 162, affirmed 167 F. 201. 99 
C.C.A. 53. 

65 C.J. p 1279 note 19. 

98. U.S.—U. 8. v. Cadwalader. D.C. 
Fa., 25 F.Cas No.14,706, Ollp. 563. 

97. U.S.—-Knight v. U. 8., 35 CtCl. 
129. 

65 C.J. p 1279 note 21. 

98. U.8.—Weeks v. U. 8.. 21 CtCl. 
124. 


99. U.S.—-Weeks v. U S. f supra. 

1. U.S.—Smith v. U. S., 37 CtCl. 119 
—Graham v. U. 8., 1 CtCl. 380. 

9. U.S.—Smith v. U. 8., 87 Ct.CL 
119. 

3. U.S.—Peden v. U. 8., 21 CtCl. 
189. 

4. U.S.—Riley v. U. 8., 1 CtCl. 299. 

8. U.S—Barnes v. Federal Deposit 
Ins. Corp., D.C.N.Y., 114 F Supp. 
872. 

8. U.S.—Barnes v. Federal Deposit 
Ins. Corp., supra. 

7. U.S.—Barnes v. Federal Deposit 
Ins. Corp., supra. 
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8. U.S—Barnes v. Federal Deposit 
Ins. Corp, supra. 

9. U.S—Barnes v. Federal Deposit 
Ins. Corp, supra. 

la US.—Barnes v. Federal Deposit 
Ins. Corp, supra. 

11- U.S.—Wert* v. U. 8., 40 CtCl. 
397. 

65 C.J. p 1279 note 28. 

18. U.S.—U. 8. v. Hoyt C.CWaah. ( 
168 F. 162, affirmed 167 F. 301, 93 
C.C.A. 58—Wert* v. U. S„ 40 CtCl. 
397. 

65 C.J. p 1279 note 29. 

13. U.S.—Stevens v. U. 8., 38 CtCL 

452. 
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ment having power to discharge an employee may 
furlough him without pay. 14 

Demoted employees . Under statutory provisions 
so providing, where a demoted veteran appeals 
to the Civil Service Commission, such commission 
is authorized to grant back pay to a wrongfully de¬ 
moted veteran. 16 Where the demotion of a veteran 
employee is insufficient, such employee is entitled to 
the difference between what he actually received 
and what he would have received had he not been 
demoted. 16 

De facto officers . The government is presuma¬ 
bly benefited to the extent of a payment for a de 
facto officer’s services, 17 and he is not required to 
refund it. 18 

Broker . A broker authorized to procure an offer 
for property but failing to do so is not entitled 
to commissions on a sale made by the government 
through its own offices to one with whom the bro¬ 
ker had been negotiating. 18 

Living quarters . By a regulation of the Isthmian 
Canal Commission, employees were provided with 
living quarters, 20 but, under the statute relative to 
the government of the Canal Zone, the president 
may, by executive order, charge employees there¬ 
for. 21 In accordance with statutory provisions, 5 
U.S.C.A. § 118 a, and under such regulations as the 
heads of the respective departments concerned may 
prescribe and the president approves, civilian officers 
and employees of the federal government having a 
permanent station in a foreign country may be 
furnished, without cost to them, living quarters, in¬ 
cluding heat, fuel, and light, in government owned 
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or rented buildings and, where such quarters are 
not available, may be granted an allowance for 
living quarters, including heat, fuel, and light, pro¬ 
vided that such civilian officers and employees are 
citizens of the United States. 22 

Fiscal year. The salaries of all officers and em¬ 
ployees of the federal government are based on the 
fiscal year and congress appropriates for salaries 
on the fiscal-year basis. 22 

b. Leave of Absence and Absence without Leave 

Statutory provisions and regulations adopted pursuant 
to such statutes govern the payment of compensation for 
leave of absence and absence without leave. 

Provision has been made by statute for leave of 
absence without loss of pay, and absence with leave 
does not usually stop the running of salary, 24 but 
the head of the department in his discretion may 
grant leaves of absence without pay. 26 When the 
leave authorized is for not exceeding thirty day9 in 
any year, the extent of the leave is measured by the 
extent of the employee’s work during the year in 
proportion of one to eleven, 20 and the employee is 
entitled to compensation only at the same rate, 27 
and for the same days, as if he were working. 28 
Under the rule of a commission that compensation 
for the period of leave of absence will not be paid 
until return to duty, one who obtained leave of ab¬ 
sence with no intention of returning, and thereafter 
resigned and did not return, is not entitled to com¬ 
pensation, 29 but failure to return because of an ex¬ 
change of places with another clerk with the ap¬ 
proval of their superior, does not deprive the em¬ 
ployee of compensation. 30 Leaves of absence to 
employees in the government printing office are in 


14. US —-U S v. Murray, 100 U S 
636, 26 LJEd 756, 15 CtCl. 630 

15. US—Smith v U S. CtCl. 119 
FSupp. 200—Goodwin v. U S, Ct 
Cl.. 118 F.Supp. 369—Abbate v. U 
S.. 123 Ct Cl. 769 

IS. US.—Stringer v. U S. 90 F 
Supp. 376, 117 CtCl. 30. 

Vo distinction 

In the application of the doctrine 
enunciated by the Court of Claims 
in Stringer v. U. S.. 117 CtCl. 30. no 
distinction is to be made between per 
annum and per diem employees.—Ab¬ 
bate v. U. S.. 123 CtCl. 769. 

17. U.S.—Kearney v. U. S.. 66 CtCl. 
683. 

18. U.8.—Kearney ▼. U. S., supra 

19. U.S.—Murphy ▼. U. S., 68 CtCl. 
149. 

90l U.S.—McConaughey v. Morrow, 
C.C.A.Canal Zone. 279 F. 617, af¬ 
firmed 44 S.Ct. 79, 263 U.S. 89, 68 
UBd. 153. 


21. U S —McConaughey v Morrow, 
Canal Zone. 44 S Ct. 78. 263 U S. 39. 
68 L Ed 153 

65 C J. p 1280 note 57. 

22. U S.— Vallesteros v. U S., 125 
CtCl 218 

Discretion of heads of departments 

The Administrator of Veterans’ Af¬ 
fairs has the discretion to approve al¬ 
lowances but his discretion must be 
exercised impartially and must not 
be arbitrary or capricious—Valles¬ 
teros v. U. S, supra. 

Administrative orders 
An order of the Administrator of 
Veterans' Affairs, effective Nov. 3, 
1946, w r hich established a special 
foreign living allowance, and sought 
to bar natives of the Philippine Is¬ 
lands was discriminatory as against 
plaintiff, who although a native of 
the Philippines, was a naturalised 
citisen of the United States who had 
left his permanent residence with 
every intention of returning, in or¬ 
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der to accept employment abroad 
with its attendant inconvenience and 
additional expense —-Vallesteros v. U. 
S, supra 

23. US—Koenig v. U. S., 92 CLCL 
310 

94. DC.—Field v Giegengack, 73 F. 

2d 945, 64 App D C. 40. 

65 C J p 1279 note 32. 

25. U.S—Hurlburt v. U. S-, 30 Ct. 
Cl 16. 

65 C.J p 1279 note 33. 

98. U.S.—Taylor v. U. S, 39 CtCl. 
43. 

97. U.S.—Taylor v. U. S„ supra. 

28. U S.—Taylor v U. S, supra. 

66 C.J. p 1279 note 36. 

99. U.S.—Vaughn v. U. 8.. 45 CtCl. 
526. 

30. U.S.—Butler v. U. 8.. 47 CLCL 
39. 

65 C.J. p 1279 note 38. 
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tiie discretion of the public printer.* 1 Absence with¬ 
out leave stops the running of salary,** but not ab¬ 
sence because of sickness, under a statute** and de¬ 
partmental regulations,* 4 providing for such ab¬ 
sences, and not providing for stoppage of pay. 

It has been held that annual leave is not a con¬ 
gressional device to increase an employee’s pay, but 
is granted to a government employee in the nature 
of a refresher, to afford surcease from an employee's 
labor for the common weal and to enable him to 
come back with fresh zeal to carry on in his coun¬ 
try's service. 85 Annual leave has been said to be 
a right granted by statutory provisions to govern¬ 
ment employees.* 5 Leave of absence tentatively ac¬ 
crues to a beneficiary by virtue of his service, but 
it is not earned in the sense that his wage is earned, 
which becomes absolutely due and payable on his 
performance of his work. 87 An employee of the 
United States has no vested right to the leave to 
which he was entitled under the law in force at the 
time of his discharge, 38 and congress may take away 
from a government employee the leave formerly 
granted him, and which had accrued at the time of 
his separation from government service. 39 Only 
an employee is entitled to annual leave, and after 
he ceases to be an employee of the United States his 
right to it ceases to exist. 40 If an employee of the 
federal government resigns from the service before 
taking the annual leave which he has accumulated, 
and to which he is entitled, he loses his right to 
it; 41 and if he dies before receiving it, his estate 
is not entitled to collect the money value of the ac¬ 
cumulated leave. 42 It has been held that annual 
leave was never designed as a bonus on separation 
from the service of the federal government. 43 The 
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leave must be specially sought, granted, and used, 
under certain conditions and within certain times, 
determined within statutory maximum and regula¬ 
tions, with due regard to the needs of the service and 
justice to the individual. 44 An employee of the 
United States, who has wrongfully been removed 
from the service, is entitled on being restored to 
duty, to annual leave for the period of his separa¬ 
tion. 45 It has been held that the Economy Act of 
1952, 5 U.S.C.A. § 673, merely suspended the right, 
based on services during the fiscal year ending 
June 30, 1933, to a leave of absence with pay during 
that year. 48 

Statutory provisions providing for the payment of 
a money equivalent for annual leave apply only to 
those employees within the terms of the statutes. 47 
Under statutory authority the president has provided 
by executive order for cumulative leave for govern¬ 
ment employees m the Panama Canal Zone, 48 and 
for the commutation of an employee’s unused leave 
on termination of his service, 49 and such provision 
does not constitute the granting of a gratuity. 50 

Native labor in foreign countries. In enacting 
the 1936 leave statute congress was solving a domes¬ 
tic problem and gave no thought to the question of 
native labor in foreign countries, 51 and under the 
1936 and 1944 leave statutes and regulations promul¬ 
gated by the president, a native Filipino employed by 
the United States Army in the Philippine Islands in 
portions of the years 1945-1948 had no right to 
annual leave or to cash payment in lieu thereof. 52 

Cash payment for unused sick leave. It has been 
held that there is no basis in law under statutory 


31- D.C.—Field v Giegengack, 73 F. 

2d 946. 64 AppDC 40. 

65 C.J. p 1279 note 39. 

38. U.S.—Hurlburt v. U. S.. 30 Ct. 
Cl. 16—Thwing v. U. S. f 16 Ct.Cl 
IS. 

33. TJ.S.—Chisolm v. U. S. f 27 CtCl. 

94. 

65 C.J. p 1279 note 41. 

36. U.S.—Sleigh v. U. S., 9 CtCL 369. 
65 C.J. p 1280 note 42. 

31m U.8.—Butler v. U. S, 101 CtCl. 
641—Harrison v. U. 8., 26 CtCl. 
259. 

36. 17.8.—Thomas v. U. 8., 87 CtCl. 
573. 

87. 1>.C.—Field v. Giegengack, 73 F. 
2d 946. 64 App D.C. 40. 

38. U.S.—Butler v. U. 8., 101 CtCL 

641. 

D.C.—Field v. Giegengack, 73 F.2d 
945. 64 APP.D.G 40. 


39. TJ.S —Butler V. U. 8.. 101 CtCl. 
641. 

40l US —Butler v. U. S, supra— 
Harrison v U. 8. 26 CtCl. 269. 

D.C—Field v. Giegengack, 73 F.2d 
945, 64 App.D.C. 40. 

41. U.8.—Butler v. U. 8., 101 CtCl. 
641. 

48. U.S.—Butler v. U. 8., supra. 

43. U.S.—Butler v. U. 8., supra— 
Harrison v. U. 8., 26 CtCL 269 

44. D.C—Field v. Giegengack, 73 F. 
2d 945. 64 App.D.C. 40. 

45. U.8.—Jackson v. U. 8., 121 Ct 
Cl. 405. 

46. N.Y.—Corbin v. U. 8. Shipping 
Board Merchant Fleet Corporation, 
274 N.Y.S. 445, 152 Misc. 895. 

47. U.S.—Butler v. U. 8.. 101 CtCL 
641. 

N.Y.—Corbin v. U. 8. Shipping Board 
Merchant Fleet Corporation, 274 N. 
Y.S. 445, 152 Misc. 895. 
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48. U.S.—Ferguson v. U. 8., 86 Ct. 
Cl. 606—Greene v. U. 8., 85 CtCl. 
548. 

49. U.S—Greene v. U. S., supra. 
Xetftred employee 

Employee of Panama Canal Serv¬ 
ice, on retirement for age, was enti¬ 
tled to commutation of accumulated 
leave under valid Executive Order.— 
Ferguson v. U. 8., 86 CtCL 606. 
Secretary aad law duk 
Secretary and law clerk to the 
judge of the United States District 
Court for the Canal Zone was enti¬ 
tled, on the termination of his serv¬ 
ice, to commutation of the cumula¬ 
tive and annual leave due and unused 
by him.—Greene v. U. 8., 85 CtCl. 
548. 

56, U.S.—Greene v. U. 8., supra. 

81. U.S.—Luna v. U. 8., 108 F.Supp. 
610, 124 CtCl. 52. 

83. U.8.—Liuna v. U. 8., supra. 
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provisions and regulations issued thereunder for a 
cadi payment for unused side leave. 69 

c. Suspension or Bemoval as Affecting Compen¬ 
sation 

Whir* an officer or omployoo la auapanded by one 
•laving no authority to do ao ff or la wrongfully removed, 
ho la entitled to the covnpeneation provided by law dur¬ 
ing the period of auapenaion or removal. 

Where an officer or employee is suspended by one 
having no authority to do so, or is wrongfully re¬ 
moved, he is entitled to the compensation provided 
by law during the period of suspension or re¬ 
moval, 64 less earnings from other employment, 56 un¬ 
employment compensation payments, 66 amount paid 
him for annual leave, 67 and subsistence payments 
under the “G. I. Bill of Rights” which he would not 
have received if he had been paid the compensation 
he was entitled to. 58 An employee who has been 
wrongfully dismissed is not entitled to recover an 
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additional overseas differential, where he was not 
abroad during the period of dismissal 69 Where an 
employee of the United States, at the time of his 
wrongful separation, is already engaged in other 
employment in addition to his duties with the gov¬ 
ernment, the amount so earned will not be deducted 
from the amount held to be due him from the fed¬ 
eral government 60 It has been held that where 
a World War II veteran is held by the court to be 
entitled to recover for pay lost when he was wrong¬ 
fully discharged from the service of the United 
States, a court may not also determine whether 
pension payments received by such veteran from 
the Veterans’ Administration for a purported dis¬ 
ability should be offset against salary payments due 
him, such determination under statutory provisions 
being a matter for administrative settlement 81 

Where an officer or employee is suspended or dis¬ 
charged by some one duly authorized to do so, he 
is not entitled to pay, 62 even though the statute, re- 


53. U S.—Martilla v. U. S, 118 Ct 
Cl. 177. 

54. US—R. F. C. v. Langh&m, CA 
Tenn . 208 F 2d 556—Kalv v U. S., 
124 FSupp 654, 128 CtCl 207— 
Knotts v IT S. CtCL. 121 F Supp. 
630—Bl&ckm&r v. U. 8, CtCl . 120 
FSupp 408—Egan v U S, 112 F. 
Supp 958. 123 Ct.Cl 460—Green v. 
U S, 109 FSupp. 720. 124 Ct.Cl. 
186—Garcia v. U. S, 108 FSupp. 
608. 123 Ct Cl 722—Barnes v. U. S , 
108 F.Supp 382. 126 Cta. 468— 
Egan v. U S.. 107 F Supp 564. 123 
Cta. 460, motion for new trial 
granted 112 FSupp. 958, 123 CtCl 
460—-Ltezin v U S. 98 F.Supp 574, 
120 Cta. 724—Kaufman v. U. 8.. 
43 FSupp. 1019. 118 CtCl. 91— 
Gadsden v. U S. 78 FSupp. 126, 
111 Ct.Cl. 487—Wittner v U S, 
76 FSupp. 110, 110 Ct.Cl. 231— 
Jeffrey v. U. S, 127 Ct.Cl. 231— 
O'Brien v. U S, 124 CtCl. 665— 
Jackson v. U. S, 121 CtCl. 405— 
Blum v. U. S, 120 CtCl. 232— 
Goldstein v. U. S, 118 CtCl. 147- 
Levy v. U. S., 118 CtCl. 106—Si¬ 
mon v. U. S., 113 CtCl. 182—El- 
chibegofT v. U. 8., 106 CtCl. 541, 
certiorari dismissed 67 SCt 629, 
329 U.8. 694. 91 L.Ed. 607. 

65 C.J. p 1280 note 45. 

i ktitory latent 

The intention of the Act of June 
10. 1948 | 6 (b) (2), 5 U.S.C.A. | 652 
(b) (2). Is that the amount due to an 
employee of the government sepa¬ 
rated from the service and subse¬ 
quently reinstated should be credited 
with amounts he had earned in lieu 
of, or to take the place of, what the 
government would have paid him had 
he not been separated.—Jackson v. 
XJ. &, 121 CtCl. 405. 


Statute held ap pl i c able only to em¬ 
ployees la classified civil service 

U S.—Di Silvestro v. U. 8. Veterans 
Administration. DCN.T, 10 F.RD 
20. affirmed, CA. 181 F 2d 502— 
Jordan v U S, 123 CtCl. 677- 
Brown v. U S., 122 CtCl. 361. 
Statute held not to restrict prior ex¬ 
isting rights 

U S —Garcia v U S . 108 F Supp 608. 
123 CtCl 722—Gregory v United 
States, 107 F.Supp. 840, 123 CtCl. 
794. 

Statute held not retroactive 

U S.—Garcia v. U. S, 108 F.Supp. 608, 
123 CtCl. 722. 

Dismissal for want of Jurisdiction 

Action against the United States 
for reinstatement of plaintiff as post¬ 
master and for recovery of back 
pay was properly dismissed by fed¬ 
eral district court for want of juris¬ 
diction, since the United States can¬ 
not be sued without its consent 
U.S—Hunter v. U. S.. C.A.N.C., 183 
F2d 446—McBachern v. U. S., D.C 
S.C., 84 F.Supp. 902. 

DC—Campbell v. Deviny, DC, 81 F. 
Supp 657, affirmed, C.A, 194 F2d 
881, 90 U S.App.D.C. 176, certiorari 
denied 73 SCt. 27, two cases, 344 
U S. 826. 97 L Ed. 643. 

Bequest by employee 

Where an employee Is placed on 
status of leave without pay at his re¬ 
quest, he is not entitled to recover 
compensation —Garcia v. U S., supra. 

Order held binding on agency 

Where plaintiff, a veteran, employ¬ 
ed for many years as an investigator 
in the Treasury Department, was 
not upgraded when other investiga¬ 
tors performing the same duties were 
advanced from CAF—8 to GAF—9, and 
where on appeal to the Civil Servioe 
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Commission, it was held by the Com¬ 
mission that under the Veterans* 
Preference Act of 1944, 5 U.S.C.A. | 
851 et seq., his rights had been vio¬ 
lated and it was ordered that he be 
restored retroactively to the position 
from which he had been improperly 
reassigned and given any benefits of 
any advance in grade which may have 
been made in the reallocation of his 
position, the decision was In accord¬ 
ance with the facts and was binding 
on the agency as to grade and sal¬ 
ary—Vasey v U. a, 128 CtCl. 754. 

55. U S.—Langham v. R. F. C., D.C. 
Tenn, 107 F.Supp. 482, affirmed, C. 
A.. R. F. C. v. Langham, 208 F.2d 
556—Kalv v. U S., 124 F Supp. 654, 
128 Cta. 207—Knotts v. U 8., Ct. 
a., 121 FSupp. 630—Blackmar v. 
U. 8., Cta. 120 F.Supp. 408- 
Green v. U. 8., 109 F.Supp 720, 124 
CtCl. 186—Getzoff v. U. 8., 109 F. 
Supp. 712, 124 Cta. 232—Kauf¬ 
man v. U. 8., 93 F.Supp. 1019. 118 
CtCl. 91—Gadsden v. United 
States, 78 F.Supp. 126, 111 Cta. 
487—O'Brien v. U. 8., 124 CtCl. 655 
—Goldstein v. U. a, 118 CtCl. 147. 

56. U.S —Getzoff v. U. a, 109 F. 
Supp. 712, 124 Cta. 222. 

57. U.S—O'Brien v. U. a, 124 Cta. 
655—Jackson v. U. a, 121 Cta. 
405. 

58. U.S —Getzoff v. U. a, 109 F. 
Susa 712.124 Cta. 222. 

59. U.8.—Kalv v. U. S. v 124 F.Supp. 
654. 128 CtCL 207. 

00. U.S.— Jackson v. U. a. 121 Cta 
405. 

01. U.S.—Egan v. U. a. 112 F.8upp. 
958, 128 Cta 400. 

to. U.S.—Gadsden v. U. &. 100 F. 
Supp. 455, lit Cta 86, certiorari 
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qtttring a. written statement of the reasons for the 
discharge, notice, and time for answering, has not 
been complied with, 6 * at least where he is guilty of 
laches in seeking reinstatement, 64 or in suing for 
his salary. 65 Where an employee of the United 
States who was wrongfully removed from his em¬ 
ployment refuses to accept the only comparable 
position open to him, which position paid a smaller 
salary, he is not entitled to recover his salary after 
the time of his refusal to accept the offered posi¬ 
tion. 66 

d. Retirement 

The retirement of officers and employees of the United 
States is provided for by statute. 

Employment by the federal government within the 
meaning of the Civil Service Retirement Act is 
not complete and final until there is approval or 
confirmation by competent authority in accordance 
with the law. 67 The four bases of retirement for 
civil service employees under the federal statute, 
5 U.S.C.A. § 691, which are voluntary retirement, 
involuntary retirement of disqualified employees, re¬ 
tirement of investigatory personnel, and annuity 
payments after certain periods of service, have been 
held to be alternative and mutually exclusive. 68 An 
employee of the United States is not eligible for re¬ 
tirement until he has reached the age required by 


statute. 69 Where a government employee has re¬ 
tired he is no longer in a position to retire under 
statutory provisions relating to the retirement of 
men in active service. 70 It has been held that stat¬ 
utory provisions providing for retirement from the 
United States Civil Service at the age of sixty-five 
and for the computation of retirement annuities on 
the basis of the aggregate period of service from the 
date of original employment do not expressly or 
impliedly exclude from such period of service, as 
the basis for computing retirement annuities, serv¬ 
ices actually rendered and paid for by the govern¬ 
ment after the date for automatic separation from 
the service was reached. 7 ' 1 An employee is entitled 
to retired pay based on his salary without deduc¬ 
tion for living quarters which were furnished him. 72 
Where the removal of an employee of the United 
States is justified such employee is not entitled to 
recover a retirement annuity, 73 notwithstanding he 
was acquitted on criminal charges. 74 

The Civil Service Retirement Act manifests the 
intent that the fund created by employee’s contribu¬ 
tions be held intact unless the employee separates 
from the service and is himself paid the fund, 75 it 
prohibits the assignment of the fund, and it prevents 
the employee from transferring title or making any 
gift of the fund. 76 An employee of the United 
States is entitled on resignation from the service to 


denied 72 S Ct. 83, 342 U S 856. 96 
L. Ed 645. certiorari denied 73 S Ct. 
508. 344 U.S. 935. 97 L. Ed. 705. re¬ 
hearing denied 73 S.Ct. 730. 345 U 
8. 919. 97 LEd. 1352 and 73 S Ct 
798, 345 U.8. 937, 97 L.Ed 1364- 
Love v. U. 8.. 98 F.Supp. 770, 119 
Ct.Cl. 486—Croghan v. U. 8, 89 F 
Supp. 1002, 116 CtCl. 577—Elchi- 
begoff v. U. 8. 123 Ct.Cl. 709. cer¬ 
tiorari denied 73 8 Ct 836. 345 U.S. 
943, 97 L Ed. 1369-^Tordan v U. 8. 
123 CtCl. 577—Brown v. U. S, 122 
Ct.Cl. 361—Blum v. U. 8, 120 CtCl. 
232—Ginn v. U. 8.. 110 CtCl 637. 
65 C J. p 1280 note 46. 

63. US—Wilmeth v. U 8., 64 CtCl. 
368—Richardson v. U. 8., 64 CtCl. 
233. 

64. U.S.—Plunkett v. U 8, 58 Ct Cl. 
359, 870. 

65 C.J. p 1280 note 49. 

66. U.S.—Baxter v. U. 8., 122 CtCL 
632. 

65 C.J. p 1280 note 50 
LioliH held mot shown 

U.8.—Baxter v U. 8., supra—Simon 
V. U. 8., 113 CtCl. 182—Elchibegoff 
v. U. 8., 106 CtCl. 541, certiorari 
dismissed €7 8 CL 629, 329 U.S. 
694, 91 LbEd. 607. 

66 . U.S.—Getzoff v. U. 8.. 109 F. 
Supp. 712, 124 CtCl. 232—-Brown 
v. U. 8., 122 CtCl. 86L 


67. US —Gorman v. U S . 102 Ct Cl. 
260. 

BeOmployment held not shown 

U 8 —Gorman v. U. S , supra 

68. US—Sharp v. U 8, DC Kan, 
108 F Supp. 745 

Employee held not entitled to benefit 
of both retirement plans 
Where such employee with thirty- 
five years of service was entitled to 
annuity under provision relating to 
investigatory work and under provi¬ 
sion relating to non-hazardous work, 
such employee was not entitled to 
the benefits of both retirement plans, 
even though the thirty year limita¬ 
tion in the investigatory plan caused 
loss of years of service in non- 
hazardous employment in computa¬ 
tion of annuity—Sharp v. U. 8., su¬ 
pra. 

Xazardous employment 

Where Civil Service employee in 
the Treasury Department served in 
a hazardous position from 1929 until 
about December 1944 when he was 
allegedly wrongfully removed from 
his position and was transferred to 
a non-hazardous position, and in 1950 
he retired because of disability, and 
hs was then paid an annuity based 
on non-hazardous employment rath¬ 
er than greater annuity based on 
hazardous employment under stat¬ 
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ute providing that one must be at 
least fifty years of age and have ren¬ 
dered twenty years of service or more 
before being eligible for greater an¬ 
nuity for hazardous employment, he 
was not entitled to recover differ¬ 
ence between annuity received and 
greater annuity for hazardous serv¬ 
ice, since he did not serve twenty 
years in hazardous employment — 
Palmer v. U. 8. CtCl., 121 FSupp 
643 

60. U.S—Wennstrom v. U. 8. D.C. 
N.Y , 37 F Supp. 519 

70. U.S.—Wennstrom v. U. 8 , supra 

71. N.Y.—In re Fox’ Estate, 36 N 
Y S 2d 267, 178 Misc 725 

78. U 8.—Ockenfels v. U. 8. 67 F. 
Supp. 831, 107 CtCl. 150. 

73. U.S—Dupre v. U. 8., 89 FSupp 
1005, 116 CtCl. 660—Crogh&n v TT. 
8. 89 F.Supp. 1002, 116 CtCl. 577. 
certiorari denied 71 8.Ct 71. 340 U. 
8. 854, 96 L.Ed. 626 

74. U.S—Dupre v U. 8., 89 FSupp. 
1005, 116 Ct.Cl. 660—Croghan v. U. 
8. 89 F.Supp. 1002, 116 CtCl 577. 
certiorari denied 71 8 Ct 71, 340 IT. 
8. 854, 05 Lf.Ed. 626. 

75. N.Y.—In re Dlckerzon’z Estate, 
300 N.Y.S. 748, 165 Misc. 230. 

76 N.Y.—In re Dickerson's Estate, 
supra. 
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have returned to him the amount deducted from his 
salary and credited to the civil service retirement 
fund, with interest thereon at 4 per cent compounded 
on June 30th of each year. 77 It has been held that 
the denial by administrative officers of an applica¬ 
tion for reconsideration of retirement of a former 
lighthouse engineer and the refusal to permit a 
change in the form of an application for retirement 
are not subject to judicial review where there is no 
violation of law. 78 

Computation of period of senice . The Civil 
Service Retirement Act, 5 U S.C.A. § 707, provides 
for the computation of period of service of civil 
service employees. 79 
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Automatic separation. Under the federal statute, 
5 U.S.C.A. § 715, provision is made for the auto¬ 
matic separation of government officers and em¬ 
ployees. 80 

Annuities to employees separated from sendee be¬ 
fore becoming eligible for retirement. Under the stat¬ 
ute with respect to civil service annuities, 5 U.S.C.A. 
§ 733, provision is made for the payment of an¬ 
nuities to employees separated from service before 
becoming eligible for retirement. 81 

Credit for past service. Under statutory provi¬ 
sions, 5 U.S.C.A. § 736 b, a civil service employee 
of the federal government can obtain a retirement 
credit for past service. 82 


77. U S —O*Leary v U. S . 82 Ct Cl 
305. 

78. US —Wennstrom v. U. S, DC 
N T Y . 37 F Supp. 519. 

79. US.—Prentiss v U S. 105 F. 
Supp. 989. 123 Ct.Cl. 225 

Accumulated Minil Imtc tint 
Where former government em¬ 
ployee, who left employment to en¬ 
ter military service, was retired 
from service for physical disability 
after five years, and retirement pay 
was based in part on fact that he had 
served more than three years, annual 
leave time accumulated to date of 
entering military service and not 
used in determining amount of mili¬ 
tary retirement pay. could be used 
in determining length of government 
employment under Civil Service Re¬ 
tirement Act —Curzon v. U S, Ct Cl., 
120 F.Supp. 197. 

Military retirement pay 

Under provision of Civil Service 
Retirement Act that nothing in act 
should be so construed as to affect 
officer's or employee's right to retired 
pay. pension, or compensation in ad¬ 
dition to annuity provided, fact that 
claimant, if successful, would draw 
both military retired pay and civil 
service retirement benefits did not 
invalidate claim.—Prentiss v. U. S., 
105 F.Supp 989, 123 Ct.Cl. 225. 

Sntra military servioe 

Under provision of Civil Service 
Retirement Act that the aggregate 
period of service which forms basis 
for calculating amount of annuity 
should be computed from date of 
original employment in civil service 
Including periods of honorable serv¬ 
ice in army of the United States, not 
Including period of service on which 
retired pay for such service is based, 
if retirement benefits claimant was 
otherwise qualified period of extra 
military service not utilised in com¬ 
puting military retirement pay was to 
be included in computing civil serv¬ 
ice retirement benefits entitlement.— 
Prentiss v. U. 8., supra. 


80. U S.—Gamble-Skogmo. Inc v 

Federal Trade Commission, C.A.8, 

211 F 2d 106 

Administrative Procedure Act 

The Administrative Procedure Act 
and the Civil Service Retirement Act 
operate in unrelated legislative fields 
and pursue distinct policies, and, in 
absence of any indication that Ad¬ 
ministrative Procedure Act provi¬ 
sion relating to availability of re¬ 
tired employees is intended to Invade 
or impinge on Civil Service Retire¬ 
ment Act provision relating to re¬ 
tirement. Administrative Procedure 
Act provision may not be interpreted 
as modifying the effect of the Civil 
Service Retirement Act provision.— 
Gamble-Skogmo. Inc v. Federal 
Trade Commission, supra. 

Arbitrary conduct 

Under statute providing that civil 
servant who reaches retirement age 
is automatically separated and in¬ 
eligible for further service “unless 
the appointing authority determines 
that he is possessed of special quali¬ 
fications". appointing authority's fail¬ 
ure to determine retired employee's 
qualifications for reemployment or to 
re^mploy him does not constitute ad¬ 
ministrative arbitrariness.—Gamble- 
Skogmo, Inc. v. Federal Trade Com¬ 
mission, supra. 

81. U S.—Prentiss v. U. S, 117 F. 

Supp. 200, 125 Ct Cl. 67. 

2>cferred annuity 

Claim for deferred annuity held 
properly denied—Prentiss v. U. S., 
115 Ct Cl. 78. 

88 . U.S —Prentiss v. U. S., 105 F. 

Supp. 989, 123 Ct.Cl. 225. 

Prior civil servioe j 

Claimant who Berved in classified! 
civil service prior to service as com¬ 
missioned officer in army, might add 
such civilian service for purpose of 
obtaining civil service retirement 
benefits.—Prentiss v. U. S., 105 F. 
Supp. 989. 123 CLC1. 225. 
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Scope of deposit credit 

Under the proviso in this section, 
the annuity which an employee re¬ 
ceives, pursuant to Section 7(a) (A) 
of the Act. 5 U.S.C.A. f 733(a) (A), 
is not reduced by the fact that he 
has not made the deposits required 
by law, if his service was before 
August 1, 1920. or was in the Army, 
but plaintiff cannot, by electing to 
follow Section 7(a) (B) demand that 
he be paid In cash money that he 
has not deposited.—Prentiss v. U. S, 
115 Ctd 78. 

Exces s military servioe 

Provision of act that act should not 
apply to any officer or employee of 
United States subject to another re¬ 
tirement system for such officers and 
employees, does not disqualify per¬ 
son who is subject to another retire¬ 
ment system m the sense that he is 
actually drawing military retired pay 
at the time of civilian employment, 
but such language merely means that 
act should not apply to an officer or 
employee for or during period upon 
which his military retired pay is 
based, and excess period not so util¬ 
ized may be utilised for purpose of 
computing civil service retirement 
entitlement.—Prentiss v. U. 8., 105 
F Supp. 989, 123 Ct.Cl. 225. 

Adjustment of aoooumts 

Under provision of Civil Service re¬ 
tirement annuity statute requiring 
deduction of one dollar per month 
from an employee’s Individual ac¬ 
count in order to make beneficiaries 
under the act share with the govern¬ 
ment in added cost of Increased- in¬ 
dividual annuities, without altering 
dollar amounts being withheld from 
salary payments, when-msnmitant had 
never made dfepoettsin Civil Service 
Retirement Fund, with result that no 
deductions could be made from his 
account, adjustment of his fixed rate 
annuity to take care of the monthly 
deductions which would otherwise 
have been made was not improper.— 
Prentiss v. U. S* 117 F.8upp. 289, 125 
CtCL <7. 
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Benefits extended to those already retired . Under 
the statute, 5 U.S.C.A. § 736 c, provision is made for 
the extension of benefits to those employees who 
are already retired. 88 

Designation of beneficiary . Where a retired fed¬ 
eral civil service employee failed to designate a 
beneficiary for whatever unexpended balance there 
might be in the retirement fund credited to his ac¬ 
count, and left no children or other lineal descend¬ 
ants, or father or mother, the unexpended balance on 
his death became payable to the executor or ad¬ 
ministrator of his estate. 84 It must be held that a 
deceased employee had knowledge of the contents 
of the regulations concerning the designation of a 
beneficiary from the facts that the duplicate of the 
form of designation of beneficiary contains a copy 
of the regulations and from the further fact that at 
least two circulars were sent by the commission to 
department heads with the request that the attention 
of all employees be called to the regulations. 86 Evi¬ 
dence indicating that a civil service employee was 
in a moribund state when he executed the designa¬ 
tion of beneficiary of his retirement fund will pre¬ 
clude the beneficiary from recovering the proceeds 
of such fund, on the grounds that the employee did 
not file such designation before death or complete 
deliveiy thereof. 86 Where a civil service employee 
of the federal government filed a designation of 
beneficiary with the retirement and disability fund 
of the Civil Service Commission prior to his death 


in compliance with regulations promulgated by the 
commission, the employee’s designated beneficiary, 
and not the representative of his estate, is entitled 
to the fund. 87 

Change of beneficiary . It has been held that not¬ 
withstanding a rule of the Civil Service Commission 
that a change of beneficiary of retirement and dis¬ 
ability fund in order to be effective must be re¬ 
ceived by the commission prior to death, a clearly 
established designation, evidenced by a manifest in¬ 
tent and complying with the requirements of such 
designation, will be recognized as a change of bene¬ 
ficiary. 88 

Retirement for disability . The question of total 
disability in a given case is largely a question of 
fact; and at the most it is a mixed question of 
fact and law. 88 The question when total disability 
begins is a question of fact. 90 Where an employee 
of the United States has been retired for disability 
he may be restored to the service on recovery from 
such disability. 91 

§ 45. -Increase or Reduction 

Congress controls the whole subject of salaries for 
publio officers of the United States, and where It has by 
statute fixed the compensation of federal officials, the 
appointing power cannot diminish the compensation, or 
increase it. 

Congress controls the whole subject of salaries 
for public officers of the United States, 92 and where 


83. U.S.—Prentiss ▼. TJ. S.. 117 F. 

Supp. 200. 126 CtCl. 67. 
Computation of benefits 
U.S—Prentiss v. U. S.. 117 FSupp. 
200, 126 CLC1. 67. 

86 . Miss.—D&um v. Rouse, 72 So 2d 
221 . 

N.Y.—In re Dickerson's Estate, 300 
N.Y.S. 748. 165 Misc. 230. 
Remainder Interest 

Retired civil service employee, who 
elected to receive reduced annuity 
for herself and a supplemental an¬ 
nuity after her death for her hus¬ 
band. retained a remainder interest in 
unexpended balance remaining: in 
fund credited to her account at time 
of husband's death, and, on husband’s 
death subsequent of that of employee, 
the remaining: portion of retirement 
fund to credit of employee's account 
became property of her estate and 
passed, under terms of her will which 
named husband as sole legatee, to 
husband's sole heir at law.—Baum v. 
Rouse, Miss., 72 So.2d 221. 

88 . N.Y.—In re Dickerson's Estate, 
300 N.Y.S. 748, 165 Misc. 230. 

88 . N.Y.—In re Dickerson's Estate, 
supra. i 


87. Minn—Anderson v. Nelson, 18 
N.W.2d 140, 219 Minn. 433 

88. U.S.—Hulsart v. U. S.. 86 F. 
Supp. 902, 115 Ct.Cl. 451. 

Designation of mew beneficiary held 
effective 

Where federal employee in general 
accounting office had designated wife 
as beneficiary of deductions paid in¬ 
to retirement and disability fund, 
and after parties had been separated 
for over six years, employee forward¬ 
ed form naming estate as beneficiary 
to personnel director of accounting 
office, but employee died before civil 
service commission received the 
form, cancellation and new designa¬ 
tion were effective notwithstanding 
commission’s rule that change of 
beneficiary was to be received by 
commission prior to death—Hulsart 
v. U. S., supra. 

88. US.—Byrne v. U. S.. 97 Ct.CL 
412. 

90. U.S.—Byrne v. U. S., supra. 

91. D C.—Siskind v. Morgenthau, 152 
F.2d 286, 80 U.S App.D.C. 249. 

Bestoradtoa to health held mot shown 
D.C.—Siskind v. Morgenthau, supra. 
99. U.S.—Amchanltzky v. Carrough- 
er, D.C.N.Y., 3 F Supp. 998, re- 
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versed on other grounds. C.C.A., 
Amchanltzky v. Sinnott. 69 F.2d 97. 
certiorari denied 54 S.Ct. 715, 292 
U.S. 636, 78 LEd 1489. 

65 C.J. p 1280 note 58. 

Increase of compensation 

(1) The legislative history of the 
Act of June 30, 1949, 63 Stat. 376, 
authorizing an increase in the sala¬ 
ries of policemen in the District of 
Columbia and of the Act of October 
25, 1949, 63 Stat. 887, authorizing 
the Governor of the Canal Zone to 
grant additional compensation to po¬ 
licemen employed by the Canal Zone, 
shows only that congress recognized 
that without legislation the salaries 
of the Panama Canal policemen could 
not be administratively raised unless 
those of the District of Columbia po¬ 
licemen were raised.—Barker v. U. 
S, 117 Ct.Cl. 221. 

(2) The prohibited Increase of 
compensation of a government em¬ 
ployee, Act of October 6, 1917, 40 
Stat. 383, 884, on refimployment, does 
not apply to one who is transferred 
from departmental to field service. 
—Flynn v. U. 8., 74 Ct.Cl 459. 

(3) Other decisions with respect 
to increase of compensation see 65 
G.J. p 1280 note 58 [a]. 
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it has by statute fixed the compensation of federal 
officials, the appointing power cannot diminish the 
compensation, 198 or increase it. 94 An officer who 
accepts and receipts for less than the amount fixed 
may recover the rest; 95 and any bargain whereby 
in advance of his appointment to an office with a 
salary fixed by the legislative authority, the ap¬ 
pointee attempts to agree with the individual mak¬ 
ing the appointment that he will waive all salary or 
accept something less than the statutory sum is con¬ 
trary to public policy and void ; 96 and where a con¬ 
gressional appropriation act contains no intimation 
that the amount appropriated for the compensation 
of a public officer whose salary is fixed by law is to 
be in full satisfaction, the salary is not reduced, 
and he may recover the balance from the United 
States. 97 

§ 46. -Extra Compensation 

a. In general 

b. Overtime 


a. In General 

Unless It It express !y authorised by statute, no per¬ 
son holding an office or appointment for which the law 
provides a definite compensation can receive extra com¬ 
pensation for other services he may be called on to 
render, added to, or connected with, his regular duties. 

Under the acts of congress prohibiting additional 
pay or compensation when not authorized by law, 98 
no person holding an office or appointment, for 
which the law provides a definite compensation by 
way of salary or otherwise, which as such officer he 
may be called on to render, can receive extra com¬ 
pensation, additional allowances or pay for other 
services which may be required of him either by 
congress or by order of the head of his department 
or in any other mode, added to, or connected with, 
the regular duties of the place which he holds, un¬ 
less it is expressly authorized by law. 99 Where 
there is an increase in the work of an office so as 
to require the incumbent’s services beyond estab¬ 
lished or customary hours, he cannot, if the in¬ 
creased labor pertains to the business of the office, 
recover additional compensation for the additional 
service. 1 The eight-hour law, being a mere direc- 


Btdttettoi of oomptantioi 

(1) Statute authorizing reduction 
of compensation of federal employees 
by executive order if executive deter¬ 
mines there has been reduction in 
cost of living was not unconstitu¬ 
tional—Amchanitzky v. Carrougher, 
D.C.NY., S F Supp. 993, reversed on 
other grounds. C C.A., Amchanitzky 
v Sinnott, 69 F2d 97, certiorari de¬ 
nied 54 SCt 715, 292 U.S 636, 78 1* 
Ed. 1489—Amchanitzky v. U. S. 81 
Ct.Cl. 409, certiorari denied 56 S.Ct. 
114, 296 U.S. 598, 80 LEd. 423, re¬ 
hearing denied 56 S.Ct 167, 296 U.S. 
662, 80 L Ed 472. 

(2) Statutes providing for reduc¬ 
tion of the compensation of govern¬ 
ment officers and employees except 
those receiving compensation under 
the terms of contracts then in effect 
are valid, and are to be read into and 
considered as part of contracts for 
per diem services entered into after 
the enactment of the statute.—Nor¬ 
ton v. U. S.. 85 Ct.Cl. 306. 

98. U.8.—McMath v. U. S.. 51 CtCl. 
366, affirmed 39 SCt. 31, 248 U.S. 
161, 63 L.Ed. 177. 

66 C.J. p 1280 note 69. 

94. U.S.—Miller v. U. a. C C.N.T., 
103 F. 413. 

66 C.J. p 1280 note 60. 

99. U.8.—Dyer v. U. 8.. 20 CtCl. 166 
—Adams v U. 8.. 20 CtCl. 116. 

9a U.a —Glavey v. U. 8., 21 S.Ct. 
891, 182 U.S. 696. 46 L.Ed. 1247, 
36 Cta. 681. 

66 C.J. p 1281 note 62. 

9V* U.S. —Langston v. U. a. 21 Ct 
CL 10. affirmed 6 S.Ct 1186. 118 U. 


S 389. 30 LEd 164, 21 a Cl. 506— 
French v U. 8.. 16 CtCl 419 

9a U.S.—Johnston v. U. 8, C.A.VS., 
175 F 2d 612. 

65 C.J. p 1281 note 64. 

9a U S.—Johnston v. U. 8 , supra— 
Greene v. U. 8., 94 F.Supp. 666, 118 
CtCl. 248, certiorari denied 72 8. 
a. 26. 342 U S. 813, 96 LEd. 615. 

65 C J. p 1281 note 65. 

Added subststeaoe allowaaoe to meet 
cost of living 

The statute barring any additional 
pay, any extra allowance or compen¬ 
sation in any form whatever for gov¬ 
ernment personnel prohibits pay¬ 
ment of added subsistence allowance 
to meet cost of living.—Johnston v. 
U. S . C A Va., 176 F.2d 612. 

Holidays 

(1) Resolution of congress which 
provided that whenever per diem 
employees were relieved or prevented 
from working solely because of oc¬ 
currence of holidays declared by stat¬ 
ute or Executive Order, they shall 
receive same pay for such days as 
for other days on which ordinary 
day’s work is performed, did not pro¬ 
hibit wage agreement of Government 
Printing Office with per diem em¬ 
ployee, which gave employee, who 
was required to work on legal holi¬ 
day or special holiday declared by 
Executive Order, right to be paid at 
day rate plus 50 per cent for all time 
actually employed, in addition to 
gratuity pay for holiday, and em¬ 
ployee was entitled to recover holi¬ 
day pay in accordance with such 
wage agreement.—U. £L v. Kelly, CL 
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a.. 72 S.Ct. 213. 342 U.S. 193, 96 L. 
Ed. 222. 

(2) Presidential Directive to fed¬ 
eral agencies, under which all holi¬ 
days except Christmas were to be 
considered as regular work days for 
duration of World War II, was not 
intended to abrogate wage agreement 
of Government Printing Office with 
per diem employees which gave em¬ 
ployees, who were required to work 
on legal holiday or en special holiday 
declared by Executive Order, right to 
be paid at day rate plus 50 per cent 
for all time actually employed, in 
addition to gratuity pay for holiday, 
and did not indicate policy against 
payment of gratuity pay for holidays 
worked.—U. 8. v. Kelly, supra. 

(3) Under Section 302 of the Fed¬ 
eral Employees Pay Act of 1946, 69 
Stat. 298, the plaintiff is entitled to 
the extra holiday pay of half time for 
the holidays which he worked within 
the first 40 hours of his regularly 
scheduled 6-day, 48-hour workweek, 
during the period that Section 302 of 
the 1945 Act was in force. The 
amendment of Section 302 by Section 
11 of the 1946 Act. 5 U.S.C.A f 922, 
changed the holiday premium from 
time and one-half to double time a « d 
plaintiff is entitled to recover on 
that basis for the period beginning 
July 1. 1946.—Barker v. U. 8.. 117 Ct. 

a. 221. 

(4) Other decisions with respect to 
holiday pay see 65 C.J. p 1281 note 66 
W3. 

L U.S.—Burr v. District of Colum¬ 
bia, 17 CLCL 333. 
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tion by the government to its agents, is not a con¬ 
tract with itsrservants, and gives the latter no right 
to extra compensation for working more than eight 
hours a day; 1 2 but where a government employee 
renders two distinct entire statutory days’ services 
m one calendar day of twenty-four hours, he is 
nevertheless entitled to compensation for two days. 3 
Such statutes have no application to the case of two 
distinct offices, places, or employments, each of which 
has its own duties and its own compensation, which 
offices may both be held by one person at the same 
time, 4 * and thus an officer can be allowed extra com¬ 
pensation for services required by law to be per¬ 
formed, for which the law allows compensation, and 
which have no connection with the duties of the of¬ 
fice he holds, 6 and while the head of a department 
can appoint as agent one already holding office, he 
cannot require such officer to perform without com¬ 
pensation such duties, if they are foreign to his 
office, or make it necessary for him to act outside 
of the territorial limits of his office. 6 Where one 
employed by the head of a department performs 
services or incurs expenses not provided for in the 
contract the head of the department may allow him 
compensation even though not strictly within the 
letter of the contract. 7 The rule above stated that 
such statutes do not apply to two distinct offices, 
places, or employments has been applied to a stat¬ 
ute prohibiting the receipt of compensation for two 
offices when exceeding a specified maximum. 8 

A notary in the District of Columbia is an officer 
of the government, 9 but indefinite per diem com¬ 
pensation does not constitute salary as used in such 
a statute. 10 An appointment will be so construed 
as not to violate such statute. 11 Compensation for 


extra services performed under the sanction of the 
government, but not within the line of official duty, 
should be graduated by the amount paid for like 
services under similar circumstances. 12 It has been 
held that the word “salary” within statutory provi¬ 
sions prohibiting the drawing of salary of two or 
more positions from the government totaling more 
than two thousand dollars annually implies the 
receipt of a fixed stipend, whether by the year, 
month, or week, regardless of ability to perform and 
actually discharging duties continuously during the 
working hours. 13 

Cash awards . Under statutory provisions and 
rules and regulations issued thereunder by the presi¬ 
dent, the payment of cash awards to civilian officers 
and employees of the federal government who make 
meritorious suggestions resulting in improvement or 
economy m the operation of the departments is with¬ 
in the discretion of the respective department 
heads ? 14 and where it appears that a claim is fairly 
considered, even though denied, there is no ground 
for suit. 15 

Flight duty. Under the provisions of an exccuth e 
order an extra allowance is authorized for flight 
duty by officers and employees of the United 
States. 16 

Night pay differential Under statutes so provid¬ 
ing, employees of the United States are entitled to a 
night pay differential for all of the night hours that 
they have worked within their regularly scheduled 
tour of duty. 17 

Retired officers or employees . Under statutory 
provisions, 5 U.S.C.A. § 59 a, no officer or employee 
of the United States is entitled to retired pay from 


1 US—Timmonds v. U. S. Ind, 
84 F. 933, 28 C.C.A. 570. 

€5 C.J. p 1282 note €8 

3. U S.—Garlinger v. U. S., 30 Ct.Cl. 
473. 

65 C.J. p 1282 note 69. 

4. U.S.—U. 8 v. Saunders, 7 S.Ct. 
467, 120 U.S. 126, 30 LEd. 594, 22 
Ct.CL 482. 

65 C.J. p 1282 note 70. 

6k. U.S.—Converse v. U. S, Mass, 21 
How. 463, 16 LEd. 192. 

65 CJ. p 1282 note 71. 

6 U.S.—Converse v. U. S., supra. 

7. U.S.—U. S. v. Cadwalader, D.C. 

Pa.. 25 F.Cas.No.14,706, Gilp. 563. 

g. U.S.—U. S. V. Brlndle, Pa., 4 S.Ct. 

180, 110 U.S. 688, 28 L.Ed. 286. 

65 C.J. p 1262 note 74. 

•U U.S.—Pack v. U. S., 41 Cta. 414. 

65 C.J. p 1283 note 76. 

UL U.S.—U. 8. v. Shea, D.C.N.D., 55 

F.2d 882. 

65 C.J. p 1283 note 76. 


11. U S —McMath v U. S.. 51 Ct Cl 
356, affirmed 39 S Ct. 31, 248 US. 
151. 63 L.Ed. 177. 

65 C J p 1283 note 77. 

lfl. U S.—U S. v. Ripley, La , 7 Pet. 
18, 8 LEd. 593 

13. US-U. S. v Gorman, D.C.La., 
76 F.Supp. 218. 

Held not “salary” 

Compensation at 65 cents an hour 
received by substitute postal clerk 
who continued at work exclusively 
within discretion of his immediate 
superior as to whether clerk should 
be employed at all on a particular 
day and for how many hours, and 
whose employment did not exceed 
three or four hours a day except 
during Christmas holidays, was not 
“salary” within statute prohibiting 
drawing a salary of two or more 
positions totaling more than 82,000 
yearly.—U. S. v. Gorman, supra. 
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14L U.S—Martilla v. U S.. 118 Ct. 
Cl 177. 

15. US—Manilla v. U. 8.. supra. 

16. U.S—Friedlander v. U. S.. 120 
CtCl 4. 

“Aerial Sight” defined 

An “aerial flight” is defined in 
Executive Order July 7. 1942, No 
9195 as “a journey in an aircraft."— 
Friedlander v. U S., supra. 

Combat flights or flights In bad 
weather 

Under statutes and executive or¬ 
ders, extra pay for flight duty is not 
confined to combat flights or flights 
in bad weather—Friedlander v. U. 
S, supra. 

17. U.S.—Barker v. U. S., 117 CtCI. 
221 

66 C.J. p 1282 note 66 [a]. 

Panama Canal p olic e m en was enti¬ 
tled to night pay differential.—Bark¬ 
er v. U. S., supra. 
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the United States during the period of such in¬ 
cumbency, because of services as a commissioned 
officer in the army, navy, marine corps, coast guard, 
coast and geodetic survey, and public health 
service, at a rate in excess of an amount which 
when combined with the annual rate of compensa¬ 
tion from such civilian office or position, makes the 
total rate from both sources more than three thou¬ 
sand dollars, except in cases where the officer or 
employee is retired for disability incurred m combat 
with an enemy of the United States or caused by an 
instrumentality of war and incurred m line of duty 
during an enlistment or employment as provided in 
veteran regulations. 18 It has been held that con¬ 
gress has placed no limitation on annuities granted 
under the Foreign Service Act and where a 
Foreign Service officer, retired for disability, and 
drawing retired pay, was subsequently employed at 
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different times in three temporary positions in the 
executive branch of die government, he is not pro¬ 
hibited from drawing both the salaiy of such tempo¬ 
rary position and the annuity as a retired Foreign 
Service officer. 20 There is no question of "double 
salary,” # but only one salary and one annuity, where 
an officer of the Foreign Service drawing retired 
pay for disability also receives a salary from the 
United States for services performed. 21 

b. Overtime 

Under statutes so providing payment of overtime 
compensation may be made to officers and employees of 
the United States. 

Under some statutory provisions the regular hours 
of labor of employees of the federal government 
shall not be more than forty hours per week, and 
all overtime shall be compensated for at the rate of 
not less than time and one half. 22 It has been held 


12. US— Ancker v U. S, 116 Ct Cl. 

384. 

TsaA httosgtif to United States 

Where plaintiff, a retired officer 
of the United States Navy, receiving 
retired pay of his rank. 62.160 per 
year, was employed as chief laundry- 
man at the United States Naval 
Academy, drawing a salary of $2,000 
per year, which salary was paid from 
the Naval Academy laundry fund, 
fund being made up from amounts 
received from officers, instructors, 
and midshipmen, and not from appro¬ 
priated moneys, and where the Naval 
Academy laundry had been built, 
equipped and maintained by the Unit¬ 
ed States Government and was a 
facility owned and operated by the 
Government, it was held that the 
plaintiff, although not paid from ap¬ 
propriated funds, was paid from a 
fund belonging to the United States 
Government, derived from money col¬ 
lected for services rendered by the 
said facility of the Government, and 
plaintifT accordingly was a '‘person 
holding a civilian office or position 
• • • under the United States 

Government'* within the meaning of 
the Economy Act of June 30. 1932. 5 
US.C.A | 69a.—Sullivan v. U. S., 92 
CtCl. 154. 

"Bxplosloa of instrumentality of 

war” 

Where plaintiffs retirement pay as 
a captain in the United States Army 
and as an employee of the Veterans 
Administration was admittedly in ex¬ 
cess of the statutory limit of $3,000. 
plaintiffs right to recover depended 
on the determination of the claim 
that plaintiff was injured in line of 
duty and, if so, whether the disabil¬ 
ity for which plaintiff was retired 
resulted, from “an explosion of an 
Instrumentality of war,*' which in¬ 


jured his eyesight —Ancker v. U. S. f 

116 CtCl. 384 

Recovery held mot authorised 

U S —Ancker v. U. S., supra. 

Prior statutes 

It was previously provided by the 
statutes that no person except a re¬ 
tired Army or Navy officer might re¬ 
ceive dual compensation from the 
Government in excess of a total of 
$2,500.—Ancker v. U. S, supra. 

19- U S —Brunswick v. U. S , 90 Ct. 
Cl. 285 

20. U S.—Brunswick v. U. S., supra. 

21. U S.—Brunswick v. U S , supra. 
1 'Retired pay” 

“Retired pay" does not constitute 
salary, but is in the nature of an an¬ 
nuity.—Brunswick v. U S., supra. 

22. US —Poggas v. U. S. 93 F. 
Supp 1009, 118 CtCl 385. motion 
denied 96 F.Supp. 609, 118 CtCl. 
385—Farmenter v. U S. 125 CtCL 
35—Barker v. U. S.. 117 Ct Cl. 221. 

Prior statute held mot repealed by im¬ 
plication 

US—Gray v U. S.. 76 FSupp. 102, 
110 CtCl. 661—Barker v. U S. 117 
CtCl. 221—Teichner v. U. S. t 116 
Ct Cl. 869—Gibney v. U. S. f 114 Ct 
Cl. 38 

Rmployees oovered 

(1) In general—Barker v. U. S-, 

117 CtCl. 221. 

(2) Where the Joint Resolution of 
December 22, 1942. 56 Stat. 1068, 
amended prior legislation so as to 
extend the authorisation to pay over¬ 
time compensation to certain groups 
of employees "to all civilian em¬ 
ployees in or under the United States 
Government*' , plaintiff, being a ci¬ 
vilian employee, came squarely with¬ 
in the language of the Joint Resolu¬ 
tion.—Barker v. U. S. f supra. 
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(3) A nonoperating employee of 
the Alaska Railroad, an agency of 
the United States Government, was 
entitled to recover overtime pay.— 
Nelson v. U S. 126 CtCl 553—Par- 
menter v. U. S, 125 Ct.Cl. 35—Pog¬ 
gas v. U S., 118 Ct-CL 385. 

(4) Fact that employee of Panama 
Canal who was engaged in working 
on floating equipment was paid com¬ 
pensation on a monthly basis did not 
exclude him from act relating to 
overtime compensation.—U. S. v. 
Townsley, CtCl. 65 S Ct 413. 323 U. 
S. 557. 89 LEd. 454—Gray v. U. S.. 76 
F.Supp 102. 110 CtCl. 661—Hearne 
v. U. S.. 68 F.Supp 786. 107 CtCl. 336. 
certiorari denied 67 S.Ct 1762, 331 
U.S. 858. 91 LiJSd. 1865. 

(5) Joint resolution excluding 
from overtime pay legislation those 
government employees whose wages 
were fixed on a daily or hourly basis 
did not exclude from coverage a 
monthly paid wageboard employee, 
and provision of resolution authoriz¬ 
ing overtime to be computed only on 
as much of one's salary as did not 
exceed $2,900 per year applied to such 
an employee.—Gray v. U. S„ supra. 
Designated employees 

(1) Wartime overtime pay act au¬ 
thorising payment of overtime to 
per annum employees of the Panama 
Canal did not apply to one who was 
not a per annum employee and who 
was covered by earlier wartime over¬ 
time act even though his class of em¬ 
ployees had not been designated for 
payment of overtime under the ear¬ 
lier act.—Gray v. U. S., supra. 

(2) Where wartime overtime pay 
act applied to certain class of em¬ 
ployees but governor of the Panama 
Canal did not, as he might have 
done, designate that class to receive 
overtime for employment In excess 
of 40 hours par week, end the gov- 
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that compensation may be allowed only for overtime 
officially ordered and approved.** The Civil Service 
Commission is authorized by statute to issue such 
regulations, subject to the approval of the president, 
as may be necessary to carry out the statutory pro¬ 
visions relating to overtime compensation of govern¬ 
ment employees,* 4 but the commission may issue on¬ 
ly such regulations, as to the payment of overtime 
compensation, as are justified under statutory pro¬ 
visions. 25 Where a government employee is en¬ 
titled to overtime compensation under the statute, 
he cannot contract away the benefits of the statute, 
nor can he estop himself to claim its benefits by ac¬ 
cepting employment at a time when it was assumed 


that the statute did not apply to him.** Under stat¬ 
utory provisions that employees of the federal gov¬ 
ernment shall be paid overtime and that in lieu of 
overtime compensation for work in excess of forty- 
eight hours in any administrative work week the 
heads of departments, establishments, and agencies 
may in their discretion grant per annum employees 
compensatory time off from duty, a government 
agency which chooses to pay for overtime services 
in compensatory time off rather than in money must 
give the employee a fairly equivalent amount of time 
off *7 

Petition. The petition in an action to recover 
overtime compensation must set forth facts sufficient 


ernor under later inapplicable over¬ 
time pay act designated the class for 
payment of overtime for work in ex¬ 
cess of 44 hours per week, the desig¬ 
nation was effective as a designation 
under the earlier applicable act and 
entitled member of class to overtime 
pay for work In excess of 40 hours 
per week.—Gray v. TJ. 8 ., supra. 
Computation, of overtime 

(1) Where plaintiff was employed 
by the Government at a monthly sal¬ 
ary and was assigned to work eight 
hours a day while Section 23 of the 
Act of March 28. 1934. B US.CA 5 
673c. was in effect, limiting his work 
week to 40 hours; plaintiff was in le¬ 
gal effect, hired for a flve-day week, 
and that his daily wage, for the pur¬ 
pose of computing overtime pay, 
must be determined on that basis — 
Townsley v. U. S., 101 CtCl. 237, af¬ 
firmed 66 S.Ct. 413, 323 U.S. 657. 89 
L.Ed. 454. 

(2) The proper method of deter¬ 
mining overtime compensation of Ca¬ 
nal Zone employee working on month¬ 
ly basis was to multiply monthly 
salary by 12 and divide by 52 to as¬ 
certain weekly salary, divide by 5 
to obtain daily salary, and multiply 
number of weeks in which employee 
worked a sixth day by the ascertain¬ 
ed daily wage plus one-half thereof. 
—U. 8. v. Townsley, 65 S.Ct. 413. 323 
U.S. 567, 89 L.Ed. 454. 

<S) Where plaintiff was a section 
foreman of the Alaska Railroad own¬ 
ed and operated by the United States 
and was hired on a monthly basis, he 
was not entitled to have his overtime 
compensation computed, while the 
War Overtime Pay Act of 1943, was 
in effect, on the assumption that his 
basic pay was being earned 6 days of 
the week or 360 days of the year, and 
that the basic day's pay was 1/2 60th 
of 4he annual pay.—Poggas v. U. 8., 
09 F.Sapp. 1009, 118 CLC1. 886, mo¬ 
tion defiled 06 Fdiipp. 669, 118 CtCl. 
866 . 

(4) The pay per day on which ov¬ 
ertime should be computed should be 
Km of 18 times aw plaintiff's month¬ 


ly salary.—Barker v. U. S., 117 CtCl. 

221 . 

(5) Under the War Overtime Pay 
Act of 1943, 57 Stat. 75, it was pro¬ 
vided that overtime compensation 
should be '‘computed on the same ba¬ 
sis as the overtime compensation 
which was authorized to be paid" 
under the Joint Resolution of De¬ 
cember 22, 1942, 56 Stat 1068, and 
the plaintiff is entitled to recover on 
the same formula as used under the 
1942 Joint Resolution—Barker v. U. 
S., supra 

(6) Statute dealing with wage 
schedules and providing that regular 
hours of labor shall not be more 
than forty hours a week, and that all 
overtime shall be compensated for 
at rate of not less than time and 
one half, did not require that there 
be deducted from overtime pay 
awarded section foreman of the Alas¬ 
ka Railroad owned and operated by 
the United States, a percentage re¬ 
duction—Poggas v. U. S. f 96 F.Supp j 
609, 118 CtCl. 385. 

“Wage board” 

(1) A board appointed by Governor 
of Panama Canal to advise him on 
wages of workmen was a "wage 
board” within statute relating to 
compensation of employees, and such 
statute was applicable to an em¬ 
ployee of the Panama Canal who was 
working on floating equipment.— 
Hearne v. U. S., 68 FSupp. 786, 107 
CtCl. 835, certiorari denied 67 S.Ct 
1752, 331 U S. 858, 91 I*Ed 1865. 

(2) One employed by Panama Ca¬ 
nal at monthly rates, fixed by Gov¬ 
ernor of Canal Zone on recommenda¬ 
tion of a wage board, was engaged 
in one of the "trades and occupa¬ 
tions" whose compensation is "set 
by wage boards or other wage-fixing 
authorities" covered by Independent 
Offices Appropriation Act of 1985.— 
U. 8. v. Townsley, CtCl., 65 S.Ct 418, 
323 U.S. 557, 89 UEd. 464. 

“Tru e ove rt i me” 

U.S.—Gray v. U. a, 7* F.Supp. 102, 

110 eta. Ml. 
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Order held not binding 

Where the comptroller general mis¬ 
apprehended a decisive fact, an order 
based thereon and construing stat¬ 
ute with respect to wages and di¬ 
rected to the engineer corps of the 
War Department was not binding 
with respect to employees of Pana¬ 
ma Canal subject to the same stat¬ 
ute —Hearne v. U S. 68 F.Supp. 786, 
107 CtCl 335, certiorari denied 67 8. 
Ct 1762. 331 U.S. 858, 91 L*.l£d. 1866. 
Reoovery hold not authorised 
Where plaintiff was employed on 
a government project at a stated 
monthly salary a< on a full-time basis 
or a minimum of 160 hours per pay¬ 
roll month." and where plaintiff 
worked on a full-time basis and was 
on duty more than half of the 24- 
hour day and his working days in¬ 
cluded Saturday and Sunday; it was 
held that the 160 hours of work 
stipulated in his contract was a min¬ 
imum and plaintiff is not entitled 
to recover for overtime pay.—McMa¬ 
hon v. U. S.. 104 Ct.Cl 366. 

83. U S —Tabbutt v. U S. 121 Ct.Cl. 

495—Post v U. S.. 121 Ct.Cl. 94. 

Si U.S —Post v U S . supra. 
Regulations held proper 
U S —Post v. U S. f supra. 

86. U.S—Beal v. U. S. CA.Ky„ 182 
F2d 565, certiorari denied 71 S.Ct 
81, 340 U.S. 852, 95 LEd. 625. 

86 . U.S —Parmenter v. U. 8., 125 Ct. 
Cl. 35. 

87. U S.—Wlnsberg v. U. S., 98 F. 
Supp. 345, 120 CtCl. 611. 

Compensation for overtime 
Physician employed by Veterans 
Administration who had served 760 
overtime hours as officer of day 
which required that he remain in 
hospital on call for emergency but 
not actually working, but who had 
received only 240 hours time off as 
compensation, was entitled to com¬ 
pensation for overtime measured by 
subtracting time which would or¬ 
dinarily have been spent in eating 
and sleeping from 760 hours.—Wlns- 
berg v. U. 8., supra. 
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to constitute a claim on which relief can he grant¬ 
ed.** 

Laches . An action for overtime compensation is 
not barred by ladies where the rulings of various 
federal officers were confusing and caused the de¬ 
lay. 2 * 

§ 47. -Reimbursement of Expenditures 

a. In general 

b. Traveling and subsistence expenses 

a. In General 

Officers of the United States ere entitled to allow¬ 
ance of, and reimbursement for, disbursements or ex¬ 
penditures lawfully incurred In the discharge of their 
duties. 

United States officers are entitled to allowance of, 
and reimbursement for, disbursements or expendi¬ 
tures lawfully incurred in the discharge of their du¬ 
ties, 30 such as office rent and other similar ex¬ 
penses, 31 and the expenses of necessary clerical as¬ 
sistance, 32 but not the expense of employing one to 
do the identical work which the officer was em¬ 
ployed to do himself. 33 Where government officers 
incur extraordinary expenses m the performance of 
their duties, the payment of which is not specifically 
provided for, the president is authorized by statute 
to allow the payment thereof; but the president 
alone is vested with this power, 34 and no action will 
lie for the money paid out when allowance has not 
been made by the president. 35 An officer cannot 
recover reimbursement for expenses the incurring 
of which was in disobedience to his superior’s com¬ 
mand. 36 When a statute authorizes the head of a 
department to make allowances for extra labor and 
expenses incurred by officers m the discharge of 
special duties, there can be no recovery in the ab- 
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sence of such an allowance, 27 and a counterclaim 
for such expenses should show that claimant’s office 
was within the statute authorizing such allowanc¬ 
es. 33 Since payment of salaries by die disbursing 
officer’s check is the manner provided by law, an of¬ 
ficer is not entitled to reimbursement for any ex¬ 
pense of securing payment of the check.** 

b. Traveling and Subsistence Expenses 

Officers end employees of the United Sts tee traveling 
on official business usually receive their traveling and 
subsistence expenses. 

Officers and employees traveling on official busi¬ 
ness usually receive their traveling and subsistence 
expenses, 40 under departmental regulations, 41 or by 
the terms of the appointment. 42 The fact that ab¬ 
sence from the designated post of duty is of short 
duration does not defeat the right to subsistence. 4 * 
The commissioner of internal revenue is authorized 
by statute to designate the posts of duty of internal 
revenue employees, and he may designate Washing¬ 
ton as an employee’s post of duty, even though he 
performs none of his duties there. 44 The compen¬ 
sation paid to public officers of the United States for 
their traveling expenses is always under the control 
of congress, except in the cases of the president and 
the judges of the courts of the United States. 4 * In 
view of the provisions of a joint resolution and 
of an executive order authorizing the payment of 
“traveling expenses,” a government official does not 
exceed his authority by contracting to pay the trav¬ 
eling expenses of an employee to his first duty 
station, in addition to the maximum salary author¬ 
ized by statute. 46 The per diem allowance of of¬ 
ficers and employees of the United States traveling 
on official business is provided for by statutory pro¬ 
visions and regulations adopted pursuant to such 
statutes. 47 An employee of the United States, with 


fia U.S.—-Lowry v. U. 8., 125 Ct Cl. 
598. 

29. U.B.—Hearae v. U. 8.. €8 F Supp 
786. 107 Ct Cl. 335. certiorari denied 
67 S.Ct. 1752. 331 U S. 858. 91 LEd. 

1866. 

aft. U.a—U. 8 v. Reed. N.T.. 17 8. 

Ct. 919. 167 US 664. 42 LEd 317. 
66 C.J. p 1283 note 79 
31. U.8.—U 8 v. Reed, supra. 

65 C.J. p 1288 note 80. 

33. U.8.—McCallum v. U. S., 44 Ct. 
CL 194. 

65 C.J. p 1283 note 81. 

•33. U.B.—McCallum v. U. 8. supra. 

66 C.J. p 1283 note 82. 

36 . U.a —Btanton v. U. a. C.C.Conn., 
37 F. 252. modified on other grounds 
70 F. 890. 17 C.C.A. 475. 

3a U.B.—Stanton v. U. a. supra 


38. U.S.—U. 8 v. Gunnison. 15 S.CL 

152. 155 U.S. 389. 39 LEd. 195. 30 
CtCl. 485. 

37. US-U S v. Davis. CCOr.. 25 
F Cas No 14.927. Deady 294. 

65 C.J p 1283 note 87 

38. U.S—U. S. v Davis, supra. 

39. US —Hill v. U. S., 62 CLC1. 412. 
65 C J p 1283 note 90. 

40. U.S—Griffin v. U. 8.. 83 CLC1. 
88 . 

41. US —Pedersen v. U. 8, 115 Ct. 
Cl. 336. 

65 C.J. p 1283 note 92. 

42. U.S.—Simonstad v U. a. 71 Ct. 
Cl. 436. 

65 C.J. p 1283 note 93. 

43. U.S.—Ward v. U. a, 60 CLCL 
1002. 

65 C.J. P 1283 note 94. 
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44. U.S—Simonstad v. V. 8, 71 CL. 
Cl. 436. 

65 C J. p 1283 note 96. 

4a US.—U. a V. McDonald. Ct.Cl., 
9 S.Ct. 117, 128 U.S. 471, 32 LEd. 
506. 

D.C.—Lowry v. McCart, 79 F.2d 144. 
65 App.D.C. 19, certiorari denied 56 
S.CL 170, 296 U.S. 637. 80 LEd. 
463. 

4a U.S.—U. a v. Lauer, D.ClPa, 5ft» 
F Supp. 299. 

47. U.8.—Poole v. U. &, U? CtCL 
697. 

Efctut of itetaa 

Where plaintiff, a chief aviation* 
machinist's mate. United States Goad 
Guard, pernmnently stationed at Elis¬ 
abeth Ot&'North Carolina, in 1946. 
was tr aipteffvod 4o the Washington 
Matiousjf Airport, "for ogtepmumt 
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an official post of duty, is entitled to a subsistence 
allowance while absent from his official post of duty 
on government business, notwithstanding the fact 
that his home is located at the place or in the area 
where he is transacting such business. 48 It has been 
held that under a departmental regulation providing 
for the payment of a per diem allowance to an em¬ 
ployee and members of his family “during time nec¬ 
essarily spent at ports awaiting sailing/’ no legal 
basis exists for charging the federal government for 
any extra delay caused by the attitude of the person 
awaiting transportation. 49 Under statutory provi¬ 
sions and regulations issued thereunder, providing 
for the payment of expenses incurred by a govern¬ 
ment employee for the “packing, crating, drayage 
and transportation of household goods and personal 
effects” when transferred from one official station 
to another for permanent duty, it has been held 
that no recovery can be had for the expense of 
“packing, crating and drayage” unless and until 
such household goods are actually transported to the 
new official station. 60 Where an official of the 
United States fails to obtain the receipts required 
by governmental travel regulations for his payment 
of traveling expenses, or where he fails to establish 
such payment by competent evidence, he is not en¬ 
titled to recover for such expenses. 51 

The per diem given in lieu of subsistence does 
not constitute any portion of salary or other emolu¬ 
ments of office of employees of the United States. 62 
In the absence of a statute providing otherwise, 
when an employee of the federal government enters 
on either sick leave, annual leave, or leave without 
pay, he is no longer traveling on official business for 
the government. 53 A statute providing that em¬ 
ployees of the federal government who become in¬ 
capacitated due to illness or injury while traveling 


on official business and away from their designated 
posts of duty shall be allowed per diem is prospective 
in nature and not retroactive, 54 and, therefore, such 
statute does not apply to an employee whose ab¬ 
sence from duty occurred before the statute was 
enacted. 66 Where a government employee, on an¬ 
nual leave, is instructed by his supenor to attend 
a hearing in his official capacity, such employee is 
entitled to reimbursement for per diem subsistence 
and traveling expenses, thereby incurred, without 
deductions. 66 Under the provisions of the Economy 
Act, 5 U.S.C.A. § 73 b, the expenses for travel of 
government officials is limited to the lowest first- 
class rate charged by the transportation facility 
used in such travel. 67 

Missing Persons Act . Where a government em¬ 
ployee is receiving a per diem allowance in lieu of 
subsistence while traveling outside the continental 
limits of the United States, and while so traveling 
he is captured and interned by enemy forces, the al¬ 
lowance authorized to such employee is in fact and 
in law a temporary per diem allowance for travel 
expense and is not within the scope of the Missing 
Persons Act authorizing the payment of “same pay 
and allowances” to a government employee that he 
was entitled to at the beginning of such period of 
absence or to which he thereafter became entitled. 68 
It has been held that the provisions of the Missing 
Persons Act that the determination as to the per 
diem allowance to which a person who was m active 
service and was officially determined to be absent 
in the status of missing shall be entitled to receive 
or to have credited to his account is to be made by 
the head of the department concerned, or by such 
subordinate as he may designate, and that all such 
determinations shall be conclusive, does not pre¬ 
clude judicial review of questions of what congress 


to temporary duty**; but his assign- | istrative order of his department 
ment was In fact intended to he per»4 h ea d , and vouchers submitted by him 


manent; he was not entitled to re¬ 
cover on his claim for per diem al¬ 
lowance for the period from April 1. 
1951, to December 31. 1951, under the 
Travel Regulations effective April 1, 
1951.—Ronka v. U. S.. 127 Ct.Cl. 180. 

Straight subsistence allowance 

There Is nothing in the statute 
that provides for a straight subsist¬ 
ence allowance.—Poole v. U. S., 117 
CLCL 697. 

Sold not entitled to allowance at 

U.S.—Poole v. U. 8., supra. 

Where plaintiffs travelVnrder in 
suit provided for the payment of ex¬ 
penses accordance with th A admin- 


in accordance therewith have been 
paid, he is not entitled to more.— 
Poole v. U. S., supra. 

48. U.S —Pedersen v. U. S.. 116 Ct 
Cl. 336—Anderson v. U. 8., 84 Ct. 
Cl. 146. 

48. U S.—Pedersen v. U. 8., 115 Ct 
Cl. 335. 

Refusal to aocept transportation 
without pets 

U.S.—Pedersen v. U. S., supra. 

00. U.S.—Lobingier v. U. 8., 100 Ct 
Cl. 448. 

51. U.S.—Griffin v. U. 8., 88 CtCl. 

88 . 

58. U.S.—Erickson v. U. 8., 105 F. 
Supp. 1020, 123 CtCl. 168. 


53. U.S—-Erickson v. U. S, supra. 

Per diem not allowed while on leave 


U.S—Erickson v. U. 8., supra. 

54. U.S.—Erickson v. U. 8., supra. 

56. U.S.—-Erickson v. U. 8., supra. 

56. U 8.—Thomas ▼. U. 8., 87 Ct CL 
573. 

57. U.S.—Griffin v. U. 8., 83 CtCl. 

88 . 

The provisions of the Economy 
Act, 5 U.S.C.A. | 73b, apply to Pull- 
mata car accommodations, as well as 
to the cost of the railroad ticket or 
transportation proper.—Griffin v. U. 
8., supra. 

58. j U.S. —Hevenor v. U. &, 101 F. 
Supp. 466. Ill CtGL 71. 
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intended by use of the expression "the same pay 
and allowances.” 5 * 

Appropriations authorised to meet losses in for¬ 
eign countries . Under the Act of March 26, 1934, 
5 U.S.C.A. $ 118 c, and pertinent regulations, an 
ejnlloyee of the United States traveling in foreign 
orantries |p government business under proper or¬ 
ders is etiKned to recover for losses sustained on 
that part of his salary which he had converted into 
foreign currency. 60 

§ 48. -Payment, Allowance, and Recov¬ 

ery 

The general rules relating to the payment, allowance, 
and recovery of claims against the United States apply 
to claims for the compensation or fees of officers. 

The rules relating to the payment, allowance, and 
recovery of claims against the United States gen¬ 
erally, as discussed infra §§ 136-174, apply to claims 
for the compensation or fees of officers. 61 An of¬ 
ficer appointed by the head of a department, whose 
duties belong properly within the province of that 
department, cannot lawfully receive his salary or 
expenses in any manner other than on a requisition, 
and through the head of that department. 62 An em¬ 
ployee is estopped to claim a portion of his salary 
paid to a substitute by accepting the balance with¬ 
out protest. 63 A person employed by the proper of¬ 
ficer of the government may recover for the services 
necessarily required by the government, notwith¬ 
standing the fact that the appropriation for the 
work has been exhausted. 64 It is held to be against 
public policy to allow a secret service agent to re¬ 
cover against the government in an action at law. 65 
One whose appointment provides that his compensa¬ 


tion will be subsequently fixed cannot recover until 
it has been allowed and fixed. 66 A statute provid¬ 
ing that no suit by an officer to recover fees shall 
be allowed unless an account shall have been ren¬ 
dered and finally acted on as required by law does 
not apply to a suit for an expense allowance pro¬ 
vided by statute. 67 Prior to this statute, it was 
not a defense to an action by a government em¬ 
ployee against the government, to recover his fees, 
that his claim had not been audited by the officials of 
the executive department, or that it had been disal¬ 
lowed by such officials. 68 It has been held that prior 
resort to the Civil Service Commission is an es¬ 
sential prerequisite to suit against the United States 
by one involuntarily separated from the Civil Serv¬ 
ice to recover amounts deducted from his pay for 
Civil Service Retirement and Disability Fund. 69 

Undue delay . Where an employee, who has been 
wrongfully discharged, unduly delays an appeal to 
the Civil Service Commission, he is not entitled to 
recover pay for such period. 70 

§ 49. - Deductions and Offsets 

The United States may deduct and offset claims It 
has against an officer or employee from the compensation 
due him. 

The United States may withhold pay due an of¬ 
ficer, and apply' it to debts from him to the United 
States, as an officer or an individual, 71 and where 
an officer has been overpaid by mistake, the excess 
is a proper subject of counterclaim m an action by 
the officer to recover salary accruing after the over¬ 
payments ; 72 but it has been held that accounting of¬ 
ficers of the government cannot set off disputed 
items of account against salaries of officers fixed 


59. U.S.—Hevenor v. U. 8.. supra. 

60. U.S.—Osann v. U. S, 99 CtCl 
338 

61. U.S.—U. S. v. McCarty. CCInd, 
26 F.Cas.No 15.657, 1 McLean 306 

68. US.—Goodman v. U. 8.. 1 CtCl. 
166. 

68. U.S.—Chisolm v. U. S., 27 CtCl. 

94. 

64 . U.S.—-King v. U 8.. 1 CtCl. 38. 
65b U.S.—Tucker v. U. 8.. CtCl. 118 
F.8upp. 371. 

65 C.J. p 1283 note 4. 

Bee man foe rule 

If on contracts of such a nature 
an action against the government 
could be maintained in the court of 
claims, whenever an agent should 
deem himself entitled to greater or 
different compensation than that 
awarded to him. the whole service in 
any case, and the manner of its dis¬ 
charge, with the details of dealings 
with individuals and officers, might 


be exposed, to the serious detriment 
of the public. A secret service, with 
liability to publicity m this way. 
would be impossible; and, as such 
services are sometimes indispensable 
to the government, its agents in 
those services must look for their 
compensation to the contingent fund 
of the department employing them, 
and to such allowance from it as 
those who dispense that fund may 
award—Totten v. U. S.. 92 U.S. 105, 
23 L.Ed. 605. 11 CtCl. 182—Tucker 
v. U. 8., Ct.Cl, 118 F.Supp 371. 

Bsrvioes partly behind enemy lines 

The necessity for secrecy regard¬ 
ing such services and breach of con-, 
tract of employment as a result of 
publicity incident to action to re¬ 
cover compensation for such services 
precluded recovery on claim against 
the United States for expenses and 
compensation for secret services al¬ 
legedly performed for Psychological 
Warfare Branch of Military Intel¬ 

95 


ligence Department and other agen¬ 
cies of the federal government, partly 
behind enemy lines, at the instance of 
the president and under direct execu¬ 
tive order—Tucker v. U. 8., supra. 

66. U.S.—Titus v. U. fit, 16 CtCl. 
276. 

67. U.S.—Archbald v. U. 8.. D.C.Pa., 
217 F. 165. 

65 C.J. p 1284 note 7. 

68. U.S—U. 8 v. Fitch, Mich.. 70 F. 
578. 17 C.C.A. 233. 

69. U.S.—Watson v. U. 8., C.C.A.Ala., 
107 F.2d 1. 

70. U.S.—Jeffrey v. U. 8., 127 CtCl. 
231. 

71. U.S.—Barker v. U. 8., 117 CtCl. 

221 . 

65 C.J. p 1284 note 9. 

78. U.S.—U. S. v. Burchard, CtCl., 
8 S.Ct 832, 125 U.S. 176, 21 L.Ed. 
662. 
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by statute, 7 * and in a suit by an officer for fees, 
When the United States pleads any affirmative mat¬ 
ter, such as set-off, the burden is on the United 
States to prove it, and not on the petitioner to dis¬ 
prove it. 74 The salary paid a departmental clerk 
cannot be set off against a claim for work performed 
under a earlier employment to do the same work. 75 
Where an employee of the United States has been 
dismissed from the service and the portion con¬ 
tributed by him to the Civil Service Retirement 
Fund becomes payable to him, the United States can 
withold an amount equal to any indebtedness of the 
employee to the United States. 76 

§ 50. — Recovery by Government of Com¬ 
pensation Paid 

While the government may recover compensation paid 
for services rendered in some cases, in other instances 
It cannot recover such compensation. 

The government may recover back from an of¬ 
ficer, 77 or his assignee, 76 compensation paid for the 
officer’s services, under a mistake of fact or in 
consequence of misrepresentations; 79 but it cannot 
recover, as paid under a mistake of law, money paid 
as salary to one who, if not de jure, was at least de 
facto, an officer. 80 Whether the government may 
recover money paid as compensation under a simple 
mistake of law has not been definitely determined, 81 
and recovery has been permitted m some cases, 82 


and denied in others. 88 Such recovery will not be 
allowed where the government has delayed its action 
for years during which it has knowingly acquiesced 
in the officer’s accounts and when such recovery 
would result in irreparable injustice to the officer. 84 
In a suit to recover an overpayment, pay and emolu¬ 
ments fixed by acts of congress must be proved by 
such acts. 85 It has been held that even though pay¬ 
ments were in violation of statutory provisions, 
where services fully equal to the amount of wages 
paid were rendered, the United States is not entitled 
to recover back wages paid. 86 No recovery on the 
theory of unjust enrichment can be had where the 
United States suffers no damage and the employee 
was not in fact unjustly enriched. 87 

§ 51. Liability for Official Acts, Negligence, 
or Misconduct in General 

Officers and agents of the United States are not. In 
general, personally liable for anything done by them 
within the scope of their delegated authority, but they 
are personally liable at law In the ordinary forma of action 
for Illegal, official, ministerial acta or omiaaiona to the 
Injury of an Individual. 

The rule that officers, as discussed in Officers § 
130, and agents of a disclosed principal, as con¬ 
sidered in Agency § 215, are not personally liable 
on contracts made by them within the scope of their 
authority applies to officers 88 and agents 89 of the 


VS. U.S.—Dillon V. Groos, D.C Fla., 
299 F 851. 

<65 C.J. p 1284 note 11. 

74. U.S.—Jonea v. U S. f DOAla., 
39 F 410, reversed on other 
grounds 13 S.Ct. 437, 147 U.S. 672. 
39 L.Bd. 325. 

45 C.J. p 1284 note 12. 

78. U.S —McCallum v. U. 8.. 44 Ct. 
Cl. 194. 

<65 C.J. p 1284 note 13. 

75. U.S.—U. S. v U. S. Fidelity A 
Guaranty Co., D.C.Pa., 36 F.Supp. 
959. 

77- U.S.-—Badeau v U S., Ct.Cl., 9 
S.Ct. 679, 130 U.S. 439, 32 LEd. 
<997. 

78. D.C.—U. S. v. Phillips, 21 D.C. 
309. 

65 C.J. p 1284 note 19. 

78. U.S.—Sanborn v. U. S., Maas, 
19 S.Ct. 812. 136 U.S. 271, 34 L.Ed. 
112 . 

66 Cl. P1284 note 20. 

88 . U.S.‘—Badeau v. U. 8., CtCl., 9 
S.Ct. 679, 130 U.S. 439, 32 L.Ed 997. 

81. U.a— McBlrath v. U. 8., CtCl., 
102 U.8. 426, 26 L.Ed. 189. 

65 Cl. p 1864 note 22. 

88 . U.B—MeEhrath v. U. a, CtCL. 
102 U.8. 406, 26 UEd. 189. 

46 d. # 1284 note 22. 


83. US —Hedrick v. U. S., 16 Ct.Cl. 

88 . 

65 C.J. p 1284 note 24. 

84. U.S.—Walker v U. S.. C.C Ala.. 
139 F. 409, affirmed 148 F. 1022, 79 
C.C.A. 392. 

85. US —Wetmore v. U. S., Mo., 10 
Pet. 647, 9 L Ed 667. 

66 C.J. p 1285 note 26. 

86. U S.—U. S. v. Goodwin, D.C.Neb., 
66 F.Supp. 214. 

Statute prohibiting payment of pub¬ 
lic funds to aliens 

Where alien, in securing position as 
employee of the Home Owners' Loan 
Corporation, falsely represented that 
she was a citizen, but she rendered 
services fully equal to amount paid 
to her as wages, the United States 
was not entitled to recover back 
wages paid to alien, even though 
payments were in violation of appro¬ 
priation acts prohibiting payment of 
public funds to aliens.—U. 8. v. Good¬ 
win, supra. 

87. N.Y.—In re Fox* Estate, 36 N.Y. 
8.2d 267, 178 Misc. 725. 

Where United States civil service 
employee continued in the service 
for seven years after attaining age 
of retirement and in applying for re¬ 
tirement gave date of birth as seven 
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years later than was the fact so that 
retirement annuities were computed 
and paid at a higher rate than was 
proper, but annuities actually paid 
amounted to less than would have 
been payable had he been separated 
from service at the time he actually 
reached retirement age, there was 
no unjust enrichment warranting re¬ 
covery against deceased employee's 
estate of the difference between an¬ 
nuities paid and the amount that 
would have been payable had the 
last seven years of service been elim¬ 
inated in computing annuity rate.— 
In re Fox* Estate, supra. 

88. U.S.—Hodgson v. Dexter, D.C., 
1 Cranch 846, 2 I*Ed. ISO. 

Minn—Holcombe v. Northup, 9 Minn. 
172. 

88. U.S.—Hudspeth County Conser¬ 
vation and Reclamation Diet. No. 
1 v. Robbins, C.A.Tex., 212 F 2d 
425, certiorari denied 76 &CL 66, 
248 U.S. 882, 99 L.Bd.-Niel¬ 

son v. U. 8., D.C.N.Y.. 112 F.Supp. 
720, affirmed. C.A., 209 F.2d 968. 
certiorari granted U. 8. v. Nielson, 
75 S.Ct. 59. 248 U.S. 611, 99 LuEd. 
-—U. & Shipping Board Emer¬ 
gency Fleet Corporation v. Galves¬ 
ton Dry Dock A Construction Co- 
C.C.A.T&X., IS F.2d 667, certiorari 
denied 47 act 227, 278 UJL 725, VI 
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Unitwi States, who are not personally liaoie even Likewise, in general, they are not personally liable 
though their contracts are under seal,* 0 but may for anything done by them within the scope of their 
make themselves liable by an express undertaking.* 1 delegated authority,* 2 and this rule is especially true 


LJU. **0—Leathennan v. Star, D. 
GTenn., 94 F.Supp. 220—Bomherf- 
er * v. International Freighting: 
Corp., D.CJf.Y., 92 F.Supp. 611— 
U. 8. FlddKy & Guaranty Co. v. 
U. 8., D.C.N.Y., 63 F.Supp. 421, mod¬ 
ified on other grounds, C.C.A., 162 
F.24 46. 

General agent for management of 
vessel owned by United States was 
not liable for maintenance and cure, 
as such, to injured seamen, where 
standard form general agency agree¬ 
ment between United States and 
agent was in force at all relevant 
times.—Rodinciuc v. Isthmian 8. 8. 
Co., D.GPa., 63 F.Supp. 658. 

90. U.S —Hodgson v. Dexter. D.G, 1 
Cranch 345, 2 L Ed. 130. 

91. Ohio.—Williams v. Harbaugh, 
Tapp. 24. 

65 GJ. p 1286 note 38. 

92. U.S.—-Larson v. Domestic & For¬ 
eign Commerce Corp, App.D.C., 69 
SCt. 1457, 337 U.S. 682. 93 LEd. 
1628. rehearing denied 70 S Ct. 31, 
338 U.S. 840, 94 L.EML 614—Years - 
ley v. W. A. Boss Const. Co., Neb, 
60 S.Ct. 413, 309 U.S. 18. 84 LEd. 
554—De Busk v. Harvln. C A.Tex., 
212 F 2d 143—Nielson v. U. S.. D.C. 
NY, 112 FSupp. 730, affirmed. C. 
A., 209 F 2d 958, certiorari granted 
U. S. v. Nielson. 75 SCt 59. 348 U. 

8 811, 99 LEd.-Waterman 

v. Nelson, C.A.N.Y., 177 F 2d 965— 
Weinberg v. U. S., C.C.A.N.Y., 126 
F.2d 1004—Rodinciuc v Isthmian 
8. 8. Co., D.C.Pa,, 93 F.Supp. 658 
—Bomberger v. International 
Freighting Corp., D.GN.Y., 92 F. 
Supp. 611—U. 8. Fidelity St Guar¬ 
anty Co. v. U. S., D C.N.Y., 63 F. 
Supp. 421, modified on other 
grounds, C.C.A., 162 F.2d 46—Block 
v. Sassaman, D.GMinn., 26 F.Supp. 
106. 

Okl.—Garrett v. Jones, 200 P.24 402, 
200 Okl. 696. 

66 C.J. p 1285 note 34. 

Particular offioers and agents 

(1) Attorney general of United 
States.—Gregolre v. Biddle, C.A.N.Y., 
177 F.2d 679, certiorari denied 70 S. 
Ct 808, 339 U.S. 049, 94 L.BML 1361. 

(2) Comptroller of currency and 
his deputies.—Cooper v. O'Connor, 99 
F.2d 143, 69 AppJXG 103, following 
39 F.2d 185, 69 App.D.G 100, 118 A. 
L.R. 1440, certiorari denied 69 S.Ct 
146, 905 U.8. 643, 83 L.Ed. 414. re¬ 
hearing denied 59 S.Ct 242, 305 U 8. 
678, 88 IkEd. 436, rehearing denied 
69 8.Ct 1036, 307 U.a 651. 83 L.Ed. 
1529; certiorari denied 69 act 146, 


305 U.S. 642, 83 L.Ed. 414, rehearing 
denied 59 S.Ct 241, 305 U.S. 673, 83 
L.Ed. 436, rehearing denied 50 S.Ct 
1080, 307 U.S. 651, 83 LEd. 1529. 

(3) District directors of enemy 
alien control unit of department of 
justice —Gregolre v. Biddle, C.A.N.Y„ 
177 F.2d 579, certiorari denied 70 a 
Ct 808, 339 U.S. 949, 94 L.Ed 1363. 

(4) District director of Immigra¬ 
tion at Ellis Island.—Gregolre v. 
Biddle, supra. 

(5) Genera] counsel for division of 
insolvent banks of treasury depart¬ 
ment—Cooper v. O'Connor, 99 F 2d 
135, 69 App.DC. 100, 118 UR. 1440. 
followed in 99 F.2d 143, 69 App.DC. 
108, certiorari denied 69 S Ct 146, 305 
U.S. 642, 83 LEd 414, rehearing de¬ 
nied 59 S.Ct 241, 305 US 673, 83 L. 
EMI. 436, rehearing denied 59 S.Ct 
1030, 307 U.S. 651, 83 LEd. 1529; 
certiorari denied 59 SCt 146, 305 U. 
S. 643, 83 L EMI. 414, rehearing denied 
59 S.Ct. 242, 305 U.S. 673. 83 L.EML 
436, rehearing denied 59 S.Ct 1035, 
307 U.S. 651, 83 L.Ed 1629. 

(6) Internal revenue collectors — 
Tinkoff v. Campbell, D.C.I11., 86 F. 
Supp. 331. 

(7) Manager of veteran's adminis¬ 
tration facility and his deputies.— 
Kendrick v. U. S., D.C Ala., 82 F. 
Supp. 430. 

(8) Receiver of national bank.— 
Cooper v. O’Connor, 99 F.2d 185. 69 
AppDC. 100, 118 A.L.R. 1440, follow¬ 
ed in 99 F.2d 143. 69 App.DC. 108. 
certiorari denied 69 S.Ct. 146. 305 U. 
S. 642. 83 L.Ed. 414, rehearing de¬ 
nied 69 S.Ct 241. 305 U.S. 673. 83 L. 
Ed. 436, rehearing denied 59 S Ct 
1030, 307 U.S. 651. 83 L.EML 1529; 
certiorari denied 59 S.Ct 146. 306 U. 
S. 643, 83 L.Ed. 414. rehearing de¬ 
nied 69 act 242. 305 U.S. 673. 83 L. 
Ed. 486, rehearing denied 69 S.Ct 
1085, 807 U.S. 661, 83 L.EML 1529. 

(9) Secretary of interior and di¬ 
rector of national park service.— 
Camp v. Recreation Bd. for District 
of Columbia, D C.D.C., 104 F.Supp. 10. 

(10) Secretary and assistant or 
acting secretary of treasury.—Stand¬ 
ard Margarine Co. of Florida v. Mel¬ 
lon. 72 F 2d 557, 63 App.D.G 339, cer¬ 
tiorari denied 55 SCt 124, 293 U.S. 
605, 79 LJEML 696. 

(11) Selective service officials.— 
Dodes v. Weygandt, CJLOhio. 178 F. 
2d 965—Gibson v. Reynolds, GA. 
Ark.. 172 F.2d 95. 

(12) Special agent of federal bu¬ 
reau of investigation.—Cooper v. 
O'Connor, 99 F.2d 135, 69 App.D.G 
100, 118 AJLR. 1440, followed in 99 
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F 2d 143, 69 App.D.G 103, certiorari 
denied 69 S.Ct 146, 305 U.S. 643, 83 
L.EML 414, rehearing denied 59 S.Ct 

241, 805 U.S. 573, 83 L.EML 436, re¬ 
hearing denied 59 S.Ct 1030, 867 U. 
8. 651, 88 LJDd. 1629; certiorari de¬ 
nied 59 S Ct 146, 305 U.S. 643, 83 L. 
Ed. 414, rehearing denied 59 S.Ct 

242. 305 U.S. 673, 88 L.Ed. 436. re¬ 
hearing denied 69 S.Ct 1036, 307 U.S. 
651, 83 L.Ed. 1529. 

(13) United States district attor¬ 
ney and his assistants.—Cooper v. 
O'Connor, 99 F.2d 185, 69 AppJXC 
100. 118 ALR. 1440, followed In 99 
F.2d 148, 69 AppD.C. 108, certiorari 
denied 59 S.Ct 146, 306 U.S. 642. 83 
LEd. 414, rehearing denied 59 S.CL 
241, 305 U.S. 673, 83 LEd. 436, re¬ 
hearing denied 59 S.Ct 1030. 307 U.S. 
651, 83 L.EML 1529; certiorari denied 
59 S.Ct 146. 305 U.S. 643. 83 LEd. 
414, rehearing denied 59 S.Ct 242, 
305 U.S. 673. 83 LEd 436, rehearing 
denied 59 S.Ct 1035, 307 U.8. 651, 83 
L.Ed. 1529. 

(14) Works Progress Administra¬ 
tor.—Long v. Somervell. 22 N.Y.8 2d 
931, 175 Misc. 119. affirmed 27 N.Y.8. 
2d 445, 261 App Div. 946. 

Soop# of powers 

"The decisions have, indeed, al¬ 
ways imposed as a limitation upon 
the immunity that the official's act 
must have been within the scope of 
his powers; and it can be argued 
that official powers, since they exist 
only for the public good, never cover 
occasions where the public good Is 
not their aim, and hence that to exer¬ 
cise a power dishonestly is necessari¬ 
ly to overstep its bounds. A mo¬ 
ment's reflection shows, however, 
that that cannot be the meaning of 
the limitation without defeating the 
whole doctrine. What is meant by 
saying that the officer must be acting 
within his power cannot be more than 
that the occasion must be such as 
would have justified the act, if he 
had been using his power for any 
of the purposes on whose account It 
was vested in him."—Gregolre v. Bid¬ 
dle, GA.N.Y„ 177 F.2d 679, 681, cer¬ 
tiorari denied 70 &CL 80S, 339 U.S. 
949. 94 L.Bd. 1863. 

Ulterior motives 

The rule of immunity from civil li¬ 
ability of public officer for Injuries 
suffered as a result of acts perform¬ 
ed within scope of officer's duties as 
defined by law was applicable to fed¬ 
eral officers, even If they, as alleged, 
from ulterior motives knowingly and 
wilfully concocted false testimony 
against plaintiff.—Laughlin v. Ros- 
enmaa, 163 F.3d 833, 83 UJSAppJXG 
164, 
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when their acts are ratified by the president and 
congress.** Likewise, United States officers and 
agents are immune from personal liability for the 
acts of a predecessor, 94 or associates, 99 or of sub¬ 
ordinates, 96 at least when not acting under their 
specific directions. 97 Thus, the head of an executive 
department is not liable in damages because of of¬ 
ficial communications made by him pursuant to an 
act of congress, and in respect of matters within his 
authority, by reason of any personal or malicious 
motive that prompted his action, 99 and where a pub¬ 
lic act or order rests in the president’s executive dis¬ 
cretion, neither he nor his authorized agent is per¬ 
sonally or civilly responsible for the consequences. 99 


A person who seeks to defend on the ground of 
sovereign immunity must show his authority. 1 

Federal officers and agents, however, are personal¬ 
ly liable at law in the ordinary forms of action for 
illegal official, ministerial acts, or omissions, to the 
injury of an individual; 9 and the fact that one is 
an officer of the United States, and is acting under 
its orders, gives no justification for the retention of 
premises held by him under that authority against 
the claim of the true owner; 9 and an officer of the 
United States may be sued in the circuit court for 
infringement of a patent, notwithstanding all his 


Ml U.S.—O’Reilly De Camara v. 
Brooke, N.Y., 28 S.Ct. 439. 209 U.S 
46. 62 LEd. 676. 

66 C.J. p 1285 note 85. 

94. D.C.—Tucker v. Nebeker, 2 App. 
D.C. 326. 

95. rul administrator 

Mass.—Lajoie v. Milllken, 136 N.E. 
419, 242 Mass. 608. 

M. Mo.—Skaggs v. Missouri-Kan- 
aas-Texas R. Co., 73 S.W.2d 302, 
228 Mo.App. 808. 

66 C.J. p 1286 note 88. 

Contractor 

Rule that public officer or other 
governmental agency is not responsi¬ 
ble for acts or omissions of subordi¬ 
nate also serving government cannot 
be invoked by person contracting to 
render service to government for 
compensation to defeat liability for 
negligence of such person's em¬ 
ployees.—Skaggs v. Missouri-Kansas- 
Tezas R. Co., supra—65 C.J. p 1286 
note 38 [e]. 

97. N.Y.—Murphy v. Emigration 
Com'rs, 28 N.Y. 134, 27 How Pr. 41. 

98. U.S.—Spalding v. Vilas, App.D. 
C.. 16 S.Ct. 631, 161 U.S. 483, 40 L. 
Ed. 780. 

65 C.J. p 1285 note 40. 

99. U.S.—Durand v. Hollins, C.C.N. 
Y., 8 F.Cas.No.4,186, 4 Blatchf. 451. 

66 C.J. p 1285 note 41. 

X. N.C—State v. Adams, 195 8.E. 
822, 213 N.C. 243. 

& U.S.—-Larson v. Domestic 6b For¬ 
eign Commerce Corp., App.D.C., 69 
S.Ct. 1467, 837 US. 682, 93 LEd. 
1628, rehearing denied 70 S.Ct. 31, 
838 U.S. 840, 94 LEd. 514—Years- 
ley v. W. A. Ross Const. Co., Neb., 
60 S.Ct. 418, 309 U.S. 18, 84 LEd. 
654—Hudspeth County Conserva¬ 
tion and Reclamation Diet. No. 1 
v. Robbins. C.A.Tex., 213 F.2d 425, 
certiorari denied 75 S.Ct. 56, 348 

U.S. 883, 99 LEd.-U. 8. Lines 

Co. v. Shaughnessy, C A.N.Y., 195 
F.2d 885—Oregoire v. Biddle, C.A. 
N.Y., 177 F.2d 579, certiorari de¬ 
nied 79 Ret. 803, 829 U.S. 949, 94 


LEd. 1363—Knott Corp. v. Fur¬ 
man. C.C.A.Va., 163 F 2d 199. cer¬ 
tiorari denied 68 S.Ct 111, 332 U S. 
809, 92 LEd. 387, rehearing denied 
68 S Ct 164, 332 U.S. 826. 92 LEd. 
401—Beal v. Missouri Pac. R Corp. 
in Nebraska, CCJLNeb. 108 F 2d 
897, reversed on other grounds 
Beal v. Missouri Pac. R. Corp, 61 
S Ct 418, 312 U.S. 45. 85 LEd. 677 
—Noce v. Edward E. Morgan Co.. 

C. C.A.Ark., 106 F.2d 746—Bomberg- 
er v. International Freighting 
Corp., DCN.Y., 92 F.Supp. 611— 
Zimmerman v Poindexter, DC.Ha- 
waii, 78 FSupp. 421—Ledesma v. 
Dichmann, Wright 6b Pugh, D.C.N 
Y„ 74 F Supp 752—Vietzke v. Aus¬ 
tin Co.. DC Wash., 54 F.Supp. 266 
—Quinn v. Southgate Nelson Corp., 

D. C.N.Y., 36 FSupp 873. affirmed, 
C.C.A., 121 F.2d 190, certiorari de¬ 
nied Southgate Nelson Corp. v. 
Quinn. 62 S.Ct 185, 314 US. 682. 
86 LEd. 646—Towle v. Ross, DC 
Or., 32 F.Supp. 125—Pennell v. 
Home Owners' Loan Corp., D.GMe., 
21 F.Supp. 497. 

NY.—Pipitone v. Standard Fruit St 
S. S. Co., 60 N.Y S 2d 466. 270 App. 
Div. 844. reargument denied 66 N. 
Y.S.2d 158, 271 App Div. 786. rear¬ 
gument denied 87 N.Y.S.2d 220, 276 
App.Div. 671. 

N.C.—State v. Adams, 196 S.E. 823, 
213 N.C. 243. 

Okl.—Garrett v. Jones, 200 P.2d 402, 
200 Okl. 696. 

66 C.J. p 1285 note 42. 

Airline 

Airline providing services for and 
on behalf of the United States pur¬ 
suant to written contract did not 
solely by virtue of such contract be¬ 
come the agent of United States so 
as to gain governmental immunity 
for its acts thereunder.—Gill v. 
Northwest Airlines, 86 N.W.2d 785, 
228 Minn. 164. 

Federal Tort Claims Aet 
Under Federal Tort Claims Act, lia¬ 
bility of government is not claimant’s 
exclusive remedy, and claimant le not 
deprived of cause of action against 
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governmental employee which existed 
prior to Act if claimant should elect 
to assert such cause of action.— 
Burks v. U. 8., D.C.Tex., 116 F.Supp 
337. 

Measure of rights 

Whatever the reciprocal rights, du¬ 
ties, and obligations of the United 
States, the War Shipping Adminis¬ 
tration, and a private corporation 
acting as general agent of United 
States to manage the business of a 
vessel taken over by the United 
States and operated by War Shipping 
Administration and such agent, thev 
are not the measure of the rights of 
third persons against any of them 
for their torts —Moss v. Alaska 
Packers Ass’n. 160 P.2d 224, 70 Cal 
App 2d Supp. 857. 

Steamship oompamy 

Fact that steamship company was 
general agent for management of 
vessel owned by United States would 
not exonerate It from liability for 
its own torts.—Laffoon v. Waterman 
S S. Corp., D.C.N.Y., 111 F.Supp. 923. 

Good faith 

Fact that an officer and agent of 
the United States acts in obedience 
to orders of his superior officer and 
in good faith le not a defense to an 
action against him, where he acts 
outside of and in defiance of the law. 
—Evans v. Massman Const. Co, 115 
S.W.2d 163, 232 Mo.App. 1105, re¬ 
versed on other grounds 122 S.W.2d 
924, 343 Mo. 633. 

Where relationship between Unit¬ 
ed States as owner of vessel and de¬ 
fendant was that of principal and 
agent, defendant was not liable to 
third persons for nonfeasance but 
only for misfeasance.—Pipitone v. 
Standard Fruit St S. S. Co., 57 N.Y.8. 
2d 280, reversed on other grounds 60 
N.Y.8.2d 466, 270 App.Div. 844. rear¬ 
gument denied 66 N.Y.S.2d 168, 271 
App.D!v. 786. 

8. U.S.—U. S. v. Lee, Va.. 1 S.Ct. 240. 

106 U.S. 196, 27 LEd. 17L 
65 C.J. p 1265 note 42. 
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acts with respect thereto have been performed un¬ 
der the orders of the government 4 5 

Government agents are not liable to one who 
voluntarily complies with their suggestions, even if 
they are unauthorized , 6 or to one who consents 
to their acts because of threats not amounting to 
duress . 6 An agent of the United States whose pow¬ 
er stems exclusively from a contract occupies no 
higher position than does a duly appointed and 
constituted officer of the government, with respect 
to exemption from personal liability for his acts . 7 
Where a government officer injures a citizen by an 
official act, he is liable, not only for actual damages, 
but for exemplary damages as well, if he proceeded 
in malicious or wanton disregard of the citizen’s 
rights . 8 9 In an action for neglect of an official duty, 
compliance with statutory requirements in the na¬ 
ture of conditions precedent, should be alleged . 8 

Undisclosed principal . Where it is not disclosed 
that the United States is the principal, officers and 
agents of the United States are personally liable on 
any contracts made by them . 10 

Liability to account for secret profits. An officer 
may be required to account for secret profits re¬ 
ceived in connection with a government contract , 11 
and recovery is not limited to the property into 
which the illicit gams may be traced, the government 
being entitled to a personal judgment , 12 and when 
a contract, whether called one of agency or one of 
sale, creates a fiduciary relationship and requires a 
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party to account'for the proceeds of government 
property, he must account honestly therefor, and 
can be held accountable for secret profits. 1 * 

§ 52. — ■ Jurisdiction and Proceedings of 

State Courts 

State courts have Jurisdiction over of fl oere and agents 
of the federal government when they e xo eid their author¬ 
ity. They do not, however, have Jurisdiction over such 
officers and agents for acta done by them in their official 
capacities and in performance of their duties. 

When an officer, in the performance of his duty 
under the laws of the United States, exceeds his au¬ 
thority, he may be sued in the state courts by any 
person injured by reason thereof , 14 * and when acting 
outside the scope of his employment is amenable to 
the laws of a state, while within its limits . 16 The 
mere fact that when the acts complained of were 
done he was an officer of the United States charged 
with certain duties to that government will not af¬ 
ford him immunity from prosecution under the laws 
of the states, nor will the mere fact that he claims 
that the acts done were within the line of his of¬ 
ficial duty afford him protection if the acts are such 
as to show that the claimed immunity is a mere 
subterfuge . 16 Where a United States officer is pro¬ 
ceeded against in a state court, it is not enough for 
the officer to assert that he is acting in an official 
capacity as a representative of the United States, 
m order to deprive the state court of jurisdiction; 
but he must show that the right of the United 
States is such as to justify him in his action . 17 


4. US.—Head v. Porter, C.CMass., 
48 F. 481. 

5. Mass— Lajoie v. Mllliken. 136 N. 
E. 419. 242 Mass. 508. 

65 C.J. p 1286 note 45. 

e. Mass.—Lajoie v. Milliken, supra. 

65 C.J. p 1286 note 46. 

7 . u.S. —Vietzke v Austin Co., D.C. 
Wash., 54 F.Supp. 265. 

8. U.S.—Crawford v. Eidman, C.C.N. 
T. 129, F. 992. 

9. D.C.—Prioleau v. Trimble, 261 F. 
454, 49 APP.D.C. 112. 

65 C.J. p 1286 note 48. 

10. N.T.—Hal pern v. American Ex¬ 
port Lines, 108 N.T.S 2d 177. 

Liability of agent for undisclosed 
principal generally see Agency i 
216. 

Agent of undisclosed principal 

(1) Where ship on which passen¬ 
ger purchased passage was owned 
by United States and operated by de¬ 

fendant under agency contract and 

ticket had defendant's name printed 

it top followed by word "agent" in 
smaller print but name of principal 

was not disclosed on ticket, defend¬ 
ant os agent of undisclosed principal. 


was proper defendant in action 
brought by passenger to recover cost 
of his passage after his failure to 
reach his destination. Fact that had 
passenger consulted Federal Register 
he would have discovered that ticket 
was official form prescribed for use 
on government operated vessels could 
not be used constructively to impose 
on a mere passenger knowledge of de¬ 
fendant's principal.—Halpera v. 
American Export Lines, supra. 

(2) Where it was not disclosed to 
prospective passenger of a vessel 
that defendant was acting only as 
agent in the sale of tickets and that 
the principal was the United States 
acting by and through the War Ship¬ 
ping Administration, defendant agent 
would be liable under provisions of 
ticket for loss of passengers' bag¬ 
gage.—Scire v. American Export 
Lines, 93 N.Y.S.2d 457, 197 Misc. 422. 
Independent Investigation 

Where charterer of scow, when It 
subchartered scow to subcharterer, 
did not know that subcharterer was 
acting as agent for the United States, 
it was the duty of the subcharterer 
to make a disclosure, and charterer 
was not required to make any inde¬ 
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pendent investigation of the matter. 
—Cleary Brothers v. Christie Scow 
Corp.. CJLN.Y.. 215 F.2d 740. 

1L U.S.—U. S. v. Carter, 111., 90 S. 
Ct. 615, 217 U.S. 286, 54 LEd. 769, 
19 Ann.Cas. 594. 

65 C.J. p 1286 note 49. 

13. U.S.—U. S. v. Carter, supra. 

13. D.C.—Philips v. U. S.. 59 F.2d 
881, 61 App.D.C. 206, certiorari de¬ 
nied Fidelity A Deposit Co. of 
Maryland v. U. S., 53 S.Ct. 88. 287 
U.S. 639, 77 LEd. 553. 

65 C.J. p 1286 note 51. 

14. U.S.—In re Fair, C.C.Neb., 100 
F. 149—In re Waite, D.CLIowa. 81 
F. 359, affirmed 88 F. 102, 31 GCA. 
403. 

15. Iowa.—State v. Waite. 70 N.W. 
596, 101 Iowa 877. 

16 U.S.—State of Colorado v. Byrnes, 
* 52 S.Ct. 635, 286 U.S. 510, 76 L. 
Ed. 1253—In re Waite, D.CIowa, 
81 F. 359, affirmed 88 F. 102, 31 G. 
CJL 403. 

N.J.—State v. Stephenson, 78 A.3d 
107, 11 N.J.8uper. 6L 

17. Mass.—Fay ▼. Locke. 87 N.BL 
753. 201 Mass. 287. 121 Am.SJR. 402. 
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An officer or agent of the United States, engaged 
in the performance of a duty arising under the laws 
and authority of the United States, however, is not 
liable to a criminal prosecution in the courts of a 
state for acts done by him in his official capacity, 
and in the performance of his duty, 1 * particularly 
where there is no criminal intent; 1 * and when an 
officer of the United States is held in custody by the 
process of a state court for an act done within the 
authority conferred on him by the laws of the 
United States, the United States government may 
protect itself by procuring the release of such officer 
through its judicial department; 20 and it is not a 
sufficient reason for refusing his release on habeas 
corpus that he may raise the question of his im¬ 
munity in the state court, and carry the matter by 
writ of error to the United States supreme court, if 
necessary. 21 

§ 53. Liability on Official Bonds 

Government officers end agents may be required to 
give bonds for the faithful performance of their official 
duties. 

Government officers and agents may be required 
to give bonds for the faithful performance of their 
official duties, and often are so required by statute. 22 
Such a bond is a valid statutory bond only as far as 
it is prospective, 23 unless regulations authorized by 
statute require a bond to cover past transactions. 24 
The government may take an official bond in cases 
not previously provided by law, 26 and although there 
be no law or general regulation requiring it, 26 and 
may enforce the bond even if it is not under seal. 27 
It is sufficient to make a bond valid as a common-law 
obligation that it is voluntarily given, and that the 
office, and the duties assigned to an officer and 


covered by the bond, are duly authorised by law, 20 
and if these facts exist the bond is binding on the 
sureties. 20 

The duties prescribed by statute are as much a 
part of the condition of the bond as if they were 
written therein, 30 and a surety is charged with no¬ 
tice of the provisions of the contract between his 
principal and the government 31 A government of¬ 
ficial’s bond conditioned for the performance of his 
duties must be considered as having been executed 
at the seat of government of the United States, and 
is governed by the common law and not by the lex 
loci contractus. 32 An official bond is never regarded 
as having been canceled or surrendered. 33 

§ 54. -Nature and Extent of Liability 

The nature and extent of the liability on an official 
bond vanea according to the purposes and wording of the 
bond, the duties secured, and the statute under which 
the bond Is given. 

The liability on an official bond varies according 
to the purposes and wording of the bond, the duties 
secured, and the statute under which the bond is giv¬ 
en, 34 and the rules relating to official bonds gen¬ 
erally, as discussed in Officers §§ 155-177, apply to 
bonds of officers of the United States in the absence 
of express statutory provision. Accordingly, the lia¬ 
bility of the obligors is joint and several, 36 and the 
surety becomes a debtor from the moment of a 
breach of duty by the officer. 36 The liability on the 
bond of a receiver of public moneys is not gov¬ 
erned by the law of bailment but by the bond. 37 
Where, by the condition of the bond, or by the statute 
describing the duties of his office, which the condi¬ 
tion of the bond requires him faithfully to perform, 
an officer is required to account for and pay over 


18. TX.S.—Cunningham v. Neagle, 
Cal. 10 S Ct 658. 135 U.S. 1, 34 L. 
Ed. 55. 

65 C.J. p 1286 note 66. 

19. U.S.—In re Pair. C.C.Neb., 100 
F. 149—In re Lewis, D.C.Wash., 83 
F. 159. 

90. U.S.—In re Ftair. C.C.Neb.. 100 
F. 149. 

XU US.—In re Waite, D.CJowa, 81 
F. 359. affirmed 88 F. 102, 31 C.C A. 
408. 

65 C.J. p 1286 note 59. 

82. U.S.—U. S. v. Cole, C.G.Cal., 130 
F. 620. 

63 GJ. p 1286 note 60. 

88. U.S.—U. 8. v. Jones, C.C.Nev., 77 
F. 717. 

65 G.J. P 1287 note 62. 

94. U.S.—U. 8. V. Jones, supra. 

65 CLJ. P1267 note <63. 


25. US.—U. S v. Tin gey. Diet Co., 
5 Pet. 115. 8LEd. 66. 

66 C.J. p 1287 note 64. 

96. U.S.—Moses v. U. S., App.D.C, 
17 SCt. 682, 166 US. 571. 41 L.Ed. 
1119. 

65 C J. p 1287 note 65. 

97. US—U S v. Linn, 111., 15 Pet 
290, 10 LEd. 742. 

98. U.S—U. S. v. Rogers, D.C.N.T., 
28 F 607, affirmed. C.C., 82 F. 890. 
affirmed 12 S.Ct 91, 141 U.S. 548, 85 
L.Ed. 853. 

65 C.J. p 1287 note 67. 

99. U.S.—U. S. v. Maurice. C.C.Va., 
26 F.Cas.No.15,747, 2 Brock. 96. 

65 C.J. p 1287 note 68. 

80. US.—Smythe v. U. 8., La., 107 
F. 376, 46 C.C.A. 854, affirmed 23 8. 
Ct 270, 188 U.S. 156, 47 L.E0. 425. 
SL D.C.—Philips v. U. SL, 61 App.D. 
C 206, 59 F.2d 881, certiorari denied 
Fidelity A Deposit Co. of Maryland 
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v. U. S.. 63 S.Ct 88. 287 U.S. 639, 77 
LEd 553 

65 C.J p 1287 note 70. 

38. U.S.—Duncan v. U. 8.. La., 7 
Pet. 435, 8 L.Ed 739. 

83. U.S—Smith v. U. S., 14 Ct.Cl. 
114, reversed on other grounds 106 
U S. 620, 26 L.Ed. 1191. 

65 C.J. p 1287 note 72. 

34. D.C.—Philips v. U. S., 81 App. 
D.C. 206, 59 F.2d 881, certiorari de¬ 
nied Fidelity 4b Deposit Co. of 
Maryland v. U. S., 53 S.Ct 88, 287 
U.S. 639, 77 L.Ed. 553. 

65 C.J. p 1287 note 73. 

35. U.S—Pond v. U. 8* Cal., Ill F. 
989, 49 C.C.A. 582. 

65 C.J. p 1287 note 76. 

88 . U.S —U. S. v. Clark, C.C.N.T., 
25 F.Cas.No.14,807. 1 Paine 629. 

87* UAL—Smythe v. U. 8., La., 28 
S.Ct 279. 188 U.S. 166, 47 L.E4. 425. 
65 CU. p 1287 note 78. 
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money, he is a virtual insurer of funds comity 
regularly into his hands, and accountable for an 
unavoidable loss,* 8 except where the loss occurs by 
an act of God or a public enemy and without fault 
on the part of the officer. 88 Where an officer makes 
payment pursuant to apparent lawful orders of his 
superior, neither the disbursing officer nor his 
surety is liable for illegal payments. 48 A bond given 
for the faithful performance of the duties of the 
principal in one employment cannot be extended by 
construction to cover a new employment even 
though of the same kind and designated as an ex¬ 
tension of the first. 44 Money received by an officer 
by virtue of his office and as a public officer and 
while carrying out the duties of his office is 
public money covered by his bond. 42 If the pub¬ 
lic officer permits money for the government to 
be paid in his absence to his agent, it is good pay¬ 
ment to him, and he will be liable therefor on his 
bond, 48 and the bondsmen of an officer are liable for 
moneys lost, 44 or embezzled, 46 by his deputies or 
clerks. 

Drafts drawn by an officer against a fund for 
which his sureties are responsible to pay amounts 
due on another account not covered by the bond 
are not chargeable against the sureties when there 
has been no change in the actual balance in the 
treasury, 46 and money received and paid over by a 
receiver of public money after the date of his bond 
cannot be applied in discharge of a previous defalca¬ 
tion to the prejudice of the new sureties; 47 but 
where a disbursing officer while in office draws 
drafts and misappropriates the proceeds his sureties 
are liable although the drafts are not paid by the 
treasury until after his resignation. 48 Under the 
bond of a receiver of public moneys conditioned for 
the faithful performance of the duties of his office it 
is not a defense that the government has not been 
damaged by the breach of the bond. 49 


UNITED STATES §§54-56 

§ 55. -Discharge of Surety and Termin¬ 

ation of Liability 

8ureties on the official bond of a federal officer can¬ 
not withdraw from such bond without the concent of the 
United States. 

Sureties on the official bond of a federal officer 
cannot withdraw from such bond without the con¬ 
sent of the United States. 60 The surety is not 
relieved because in dealings between the government 
and the principal, laws were not observed which 
were passed not to protect sureties but to better se¬ 
cure the government and which formed no part of 
the contract of suretyship, 61 since, while depart¬ 
ment regulations duly promulgated have the force of 
law, in a limited sense, they cannot enlarge or re¬ 
strict the liability of an officer on his bond. 68 The 
United States is not responsible for the ladies or 
the wrongful acts of its officers; and, where it 
takes an official bond, the obligors are condusively 
presumed to execute it with a full knowledge of 
that prindple of law, and to consent to be dealt 
with accordingly. 68 Although a bond covering a 
specified employment cannot be construed to cover 
a new employment, as discussed supra § 54, the new 
employment does not discharge the sureties from 
liability for a shortage under the first employ¬ 
ment. 54 

§ 56. -Enforcement 

Except as otherwise specifically provided by statute 
the general rules governing the enforcement of bonds 
of public officers apply to the enforcement of bonds of 
officers of the United States. 

The general rules governing the enforcement of 
bonds of public officers, as discussed in Officers 
§§ 167-177, apply to the enforcement of bonds of 
officers of the United States except as otherwise 
spedfically provided by statute. 66 Laches on the 
part of the government is no defense to an action 
of debt by the government against a surety on an 
offidal bond. 66 


SB. U.S.—Boyden v. U. S. # Wia.. IS 
Wall. 17. 20 LEd. 627. 

66 C.J. p 1287 note 79. 

SB. U.S.—U. S. ▼. Thomas. Tenn., 16 
Wall. 837. 21 UEd. 89. 

66 C.J. p 1288 note 80. 
da U.S.—U. & v. Heller. D.C.Md., 1 
F.Supp. 1. 

41. D.C.—*X. a ▼. West. 8 App.DC. 
69. 

da U.S.—Smith V. U. 8.. Aria. 18 S. 

CL 626, 170 U.a 872, 42 UEd. 1074. 
66 C.J. p 1288 note 82. 
da U.8.—Potter v. U. 8.. Minn.. 1 8. 

Ct 124, 107 U.8. 126. 27 UEd. 880. 
04. U.a— U. a v. Butterfield. D.C.N. 
Y„ 26 F.Caa.No.14,708. 7 Ben. 412. 


45. U.S.—U. S. Fidelity A Guaranty 
Co. v. U. S.. C.CJLTex., 91 F.2d 848. 

4a U.S—U. a v. Morgan, C.C.N.Y., 
36 F. 489. 

417. U.S.—Myers ▼. U. 8.. C.COhio, 
17 F.Cas.No 9.996, 1 McLean 493. 

da U.S.—U. S. v. Maryland Casual¬ 
ty Co.. CCJLMd.. 299 F. 942. 

40, U S.—Smythe v. U. S. t La.. 107 F. 
376. 46 C.C.A. 364. affirmed 33 S.Ct. 
379. 188 U.S. 166. 47 UEd. 426. 

66 C.J. p 1288 note 89. 

50. U.S.—U. S. v. Campbell, Colo., 
170 F. 318, 96 C.C.A. 114, reversed 
on other grounds S3 S.Ct. 998, 884 
U.a 99. 66 UEd. 684. 

66 C.J. P 1288 note 90. 
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51. U.S.—U. a v. Cutter, C.C.N.H., 
26 F.Cas.No.14.911. 2 Curt. 617—U. 
S. v. Potter, C.C.Minn. f 27 F.Cas.No. 
16,076, 7 Reporter 675. 

5a U.S.—Meads v. U. a, Mich., 81 
F. 684, 26 C.CJL 229. 

5a U.S.— Hart v. U. a, Ohio, 96 U.a 
316, 24 UEd. 479. 

$5 C.J. p 1288 note 98. 

50. D.C.—U. a v. West, 8 App.D.C. 
59. 

55. U.S.—U. a v. Earhart, C.C.OT., 
26 F.Caa.No.16.018. 4 Sawy. 246. 

6a U.8.— Raymond v. U. a. C.CLN. 
Y„ 20 F.Cas.No.11,694, 14 Blatchf. 
6L 
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§ 56 UNITED states 

. Per feus '-entitled to sue • In the aoscncc of spe* 
dal statutory authorization, a private * person can¬ 
not sue on an official’s bond payable to the United 
States for moneys coming into the officer’s hands 
in his official capacity and lost through his negli¬ 
gence or default. 67 

Pleading. In accordance with the general rules 
of pleading, an allegation that an officer is indebted 
to the government in a specified sum and that pay¬ 
ment has been demanded, but that defendants have 
neglected or refused to pay, is a sufficient allega¬ 
tion of a breach of a bond to account for public 
funds, and of resulting damage. 68 In accordance 
with the general rule that questions of variance 
must be raised by timely objection, as considered 
in Pleading § 559, it has been held that a question 
of variance as to the date of an officer’s bond was 
too late when raised by motion to strike the bond 
after the plaintiffs had closed their case. 69 

Set-Off . Under statutes excluding credits in suits 
against persons indebted to the United States unless 
they have been submitted to the accounting officers 
or such submission has been prevented by unavoid¬ 
able accident, defendant in an action on an officer’s 
bond may plead an offset if it appears from such 
plea that the items thereof have been duly pre¬ 
sented to the proper department for allowance, and 
rejected, 60 and not otherwise, 61 unless presen¬ 
tation of the claim was prevented by absence from 
the United States or by unavoidable accident; 62 
but the court possesses no jurisdiction to adjudge 
any sum against the United States or to render 
judgment for any balance in favor of defendant, 63 


and unauthorized items will not be allowed. 64 The 
government may set off the amount due a party 
on a government contract as far as is necessary to 
meet his liability as surety on an official bond. 66 

Evidence . The United States suing on an offi¬ 
cial bond has the burden of proving the execution 
of the bond if it is denied, 66 and of showing that 
the principal failed to discharge the duties of his 
office. 67 The execution of the bond, it has been 
held, should be proved by a copy certified by the reg¬ 
ister of the treasury. 68 A transcript of the books 
and proceedings of the treasury department pro¬ 
vided for by the statutes relating to the accounts 
of persons accountable for public moneys, if prop¬ 
erly certified, 69 is admissible in an action against 
the obligor of an official bond as far as these ac¬ 
counts are within the ordinary mode of proceeding 
in the department, 70 and is pnma facie evidence 
of the facts stated therein, as far as they are au¬ 
thorized by law. 71 Although certified copies of 
the books and accounts of the treasury department 
are by the statute made evidence in favor of the 
government in actions against an alleged delinquent 
on whose bond an action was brought, they are 
not conclusive, and, if a reply is made thereto, the 
case is to be decided on all the evidence, 72 and the 
sureties may prove that a disputed item of credit 
claimed has been presented to, and disallowed, by 
the proper accounting officers, even though the 
treasury transcript does not show such fact. 73 The 
statute above referred to does not apply to a fail¬ 
ure safely to keep property other than money, 74 
except in the case of revenue officers, 76 but the 


57. U.S.—U. 8. for Use and Benefit 
of Midland Loan Finance Co. v. 
National 8ur. Corp., DC.Minn., 23 
F.Supp. 411, affirmed, C C.A., 103 F. 
2d 450, affirmed 60 8 Ct 458. 309 U. 
8. 165, 84 LEd. 677. 

Mvttjr 

Fact that a third person has an in¬ 
terest in the faithful performance of 
the duties which the principal of an 
official bond naming the United 
States as obligee 1 b required to per¬ 
form does not, standing alone, estab¬ 
lish privity necessary to enable third 
person to enforce its conditions and 
covenants—U. 8., for Use and Bene¬ 
fit of Midland Loan Finance Co. v. 
National Sur. Corp., supra. 

86. Axis.—Ewing v. U. 8., 89 P. 593, 
11 Arts. 1. 

59. D.C.—Howgate v. U. 8., 3 App. 
D.C. 277, affirmed 17 S.Ct 682, 166 
U.S. 571. 41 LEd. 1114. 

65 C. J. p 1289 note 2. 

90L U.8.-HH|lou v. U. 8. CtCl., 4 
Wall. 484, 18 LEd. 929—U. 8. V. 


Davis, C.C Or., 25 F.CasNo. 14,- 
927, De&dy 294. 

61. US— Smythe v. U. 8.. La., 23 8 
Ct 279, 188 US. 156, 47 L.Ed. 425. 

65 C.J. p 1289 note 5. 

62. NM.-U. 8. v. Howland, 1 N.M. 
550. 

63. U.S.—Tillou v. U. S.. CtCl., 4 
Wall 484, 18 L.Ed. 920—Schaum¬ 
burg v. U. 8.. C.C.Pa., 21 F.Cas No. 
12,442, 5 Reporter 551, 13 Phila. 
466. affirmed 103 U.S. 667, 26 L.Ed. 
599. 

64. US —U. 8. v. Lowe, CC.Iowe, 
26 F Cas.No.15,635, 1 Dill. 686. 

65. U.S.—McKnight v. U. 8., Ct.Cl.. 
98 U.S. 179, 25 LEd. 115, 14 CtCl. 
584. 

66. U 8.—U. 8. v. Humason, C.C.Or. f 
8 F. 71, 7 Sawy. 252. 

67. U.S.—U. 8. v. Bell, D.C.Pa., 24 

F.Cas.No.14,665, Oilp. 4L j 

65 C.J. p 1289 note 11. 
jafidwuy of evidence 
Evidence held sufficient to show 
that officer acted carefully, faithful¬ 
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ly, and without fraud or delay—U. 
8. v. Heller, D C.Md, 1 F.Supp. 1. 

68. U S —U. 8 v. Humason, C.C.Or., 
8 F. 71, 7 Sawy. 252. 

65 C.J p 1289 note 12. 

69. U.S.—U. 8. v. Pinson, Tenn., 102 
U.S 548, 26 LEd. 226. 

65 C.J. p 1289 note 14. 

70. U.S.—Bruce v. U. 8., Mo., 17 
How. 437. 16 L.Ed 129. 

65 C.J. p 1289 note 15. 

71. U.S —Soule v. U. 8., Cal, 100 U. 
8. 8, 25 LEd. 686. 

65 C.J. p 1290 note 16. 

72. U.S.—U. S. v. Toung, C C.N.T.. 
44 F. 168. 

73. U.8.—U. 8. v. Corwin, C.C.Ohio, 
25 F.Cas.No.14,870, 1 Bond 149. 

74. US.—U. 8. v. Bosbyahell, DC. 
Pa., 73 F. 616, affirmed 77 F. 944, 23 
C.C.A. 581, error dismissed 19 S.Ct 
873, 875, 43 LEd. 1186. 

65 C.J. p 1290 note 19. 

78b U.S.—Laffan v. U. 8., N.T„ 122 
F. 888, 58 C.C.A. 496. 

66 C.J. p 1290 note 20. 
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UNITED STATES §§ 59-57 


officer’s receipt for property and his admissions in 
reports and accounts are at least prima fade evi¬ 
dence that it came into his possession, 7 * and evi¬ 
dence which shows only that it might have been 
removed before he assumed office does not make 
a question for the juiy. 77 

Judgment and amount of recovery . A statute 
providing that interest on any unpaid balance due 
from one accountable for public moneys shall be 
computed from the time when he received such 
moneys, applies to an action against the sureties 
on an official bond, 7 * but in an action on the bond 
of an officer intrusted with money for the purpose 
of disbursing it, interest is not recoverable in the 
absence of a demand and refusal to pay or transfer 
it, or to comply with some lawful order with re¬ 
spect to it, 7 * and payment of interest on a judg¬ 
ment will not be enforced where, if the amount of 
a credit, which could only be ascertained by one of 
the departments, had been ascertained at the time 
the judgment was rendered, there would have been 
a balance due the officer, instead of the govern¬ 
ment. 80 

A statute providing that when suit is brought 
against a delinquent for public money, judgment 
may be granted at the return term on motion, ap¬ 
plies either to a suit on the delinquent’s bond, or 
to one for a balance found due on adjustment of 
his accounts, 81 but not to a suit in equity to set 
aside fraudulent conveyances by the delinquent or 
his sureties, and subject their property to the pay¬ 
ment of the amount due the United States. 82 A 
judgment rendered in favor of the United States 
against a delinquent collector of the internal reve¬ 
nue in a proceeding against him alone does not 
bind the sureties on his bond, or constitute a lien 
on their property. 83 


§ 57. Custody and Care of Public Funds In 
General 

The general rules of liability of officers for the care 
and custody of public funds in their hands have been 
held to apply to officers and agents of the United States. 

The general rules of liability of officers gener¬ 
ally for the care and custody of public funds in 
their hands, as discussed in Officers §§ 118-124, 
apply to officers and agents of the United States, 
who are held to a strict accountability for govern¬ 
ment moneys, 84 being bound to exercise at least the 
care and diligence of an intelligent and faithful 
business man in his specialty, 85 and are not absolved 
of their obligations by any omission of their su¬ 
periors; 8 * but they are not liable for money paid 
out in good faith on express directions of their 
superior officers. 87 Officers of the United States, 
however, holding the public money, as money of the 
United States, are only accountable to the United 
States, and are not liable at the suit of an individual, 
because of having such money in their hands, 88 and, 
except as such liability is imposed by his bond, as 
considered supra § 54, a public officer is not liable 
even to the United States for government funds 
which having been in his control have been lost 
without his fault or neglect, 8 * as where they were 
stolen from him, 90 or taken from him by force 
by the public enemy; 91 and the act of a public 
enemy in forcibly seizing or destroying property 
of the government in the hands of a public officer, 
against his will, and without his fault, is a dis¬ 
charge of his obligation to keep such property safe¬ 
ly, given to secure the faithful performance of 
that duty, and have the property forthcoming when 
required. 92 Likewise, a government agent is not 
liable for property still in the possession of the 
agency, and which has never been lost, merely 
because a clerk, appointed by the government itself 
to keep the accounts of the agent, has omitted it 
from a return which he is required to make.* 8 In 
an action against a disbursing officer to recover 


70. U. S.—Booby shell v. U. S, Pa., 
77 F. 944, 23 C.C.A. 581, error dis¬ 
missed 19 S.Ct 873. 875. 43 L.Ed. 
1186. 

77. U.S.—Bosbyshell v. U. 8.. supra. 

78. U.S.—Smythe v. U. 8.. La.. 23 8. 
Ct. 279. 188 U.8. 156. 47 LJSd. 425. 

65 C.J. p 1290 note 24. 

78. U.S.—U. 8. v. Knowles. Hass., 1 
• S.Ct, 482. 106 U.S. 537. 27 L-Ed. 264 
—U. 8 v. Power. Mass., 1 S.Ct. 481. 
106 U.S. 586, 27 L.Bd. 264. 

80 . U.S.—Verdier v. U. 8.. 28 CtCl. 
268. reversed on other grounds 17 
8.Ct. 42. 164 U.S. 213. 41 L.BdL 407. 
65 C J. p 1290 note 26. 


81. US —U. 8. v. Ingate, C.C.Ala., 
48 F. 251. 

82. U.S—U. S. ▼. Ingate, supra. 

83. U.S.—U. S. ▼. Ingate, supra. 

BL U.S.—U S. v. Linn. Ill., 15 Pet 
290, 10 L Ed. 742. 

88. U.S.—Martin V. U. 8., 37 CtCl. 
627. 

88. U.S.—Bosbyshell v. U. S., Pa.. 77 
F. 944, 23 C.C.A. 581, error dismiss¬ 
ed 19 S.Ct 875. 43 L.Ed. 1186. 

65 C.J. p 1290 note 34. 

87. U.S.—U. a v. Heller, l>.C.Md., 1 
F.Supp. 1. 

65 C.J. p 1290 note 85. 

88 . U.S.—Vasse v. Comegyss, D.C., 
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28 F.Cas.No.16.894, 2 Cranch C.C. 
564. 

89. US.—Norton v. U. 8., 2 CtCl. 
523. 

90. U.S.—Hubbell ▼. U. S.. 2 CtCl. 
527. 

65 C.J. p 1291 note 39. 

9L U.S—U. S. v. Huger. C.C.S.C., 26 
F.Cas.No.15,415, 1 Hughes 397. 

65 C. J p 1291 note 40. 

92. U.S.—U. 8. v. Thomas. Tenn., 15 
Wan. 337, 21 L.Ed. 89. 

65 C. J. p 1291 note 4L 

93. U.S.—U. 8. v. Patrick. Kan., 73 
F. 800, 20 C.C.A. 11, error dismiss¬ 
ed 18 S.Ct 949, 42 L.Ed. 1216. 
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public funds which were abstracted without his 
knowledge, and from which he received no bene¬ 
fit, where no demand is proved, interest is not re¬ 
coverable prior to the date of the writ.* 4 

§ 58. — Disbursing Officers’ Act 

Whenever the court of claims Unde that any loss 
by a disbursing officer of the United States was without 
his fault or negligence. It shall render a Judgment set¬ 
ting forth the amount thereof, and the general account¬ 
ing office shall allow the officer such amount as a credit 
in the settlement of his accounts. 

Under the federal statute, 28 U.S.C.A. § 2512, 
whenever the court of claims finds that any loss 
by a disbursing officer of the United States was 
without his fault or negligence, it shall render a 
judgment setting forth the amount thereof, and the 
general accounting office shall allow the officer such 
amount as a credit in the settlement of his accounts. 
The act is not limited to times of war, 96 and applies 
as well to disbursing officers of the executive de¬ 
partments as to officers of the army and navy. 96 
The effective words in the act are, “without fault 
or neglect,” and they should not be given a technical, 
but rather a common, signification, the degree of 
care and diligence which the act requires being 
that which a prudent man would exact of his agent 
in a like manner. 97 Relief has been granted under 
the act for money lost, 98 stolen, 99 or captured. 1 It 
has been said that every loss without fault or negli¬ 
gence is subject to relief; 2 but the “losses by cap¬ 
ture or otherwise” intended by the former act were 
held to be losses by capture, robbery, theft, fire or 
unavoidable accident, 8 and not losses suffered 
through forgeries committed by the officer’s clerk, 
as to which he would have had recourse against 
the depositary. 4 In a suit by a paymaster to re¬ 
cover money paid by him to the government in lieu 
of money which had been stolen from him, the lim¬ 
itation of six years is applicable; 6 but limitations 
do not run against a disbursing agent charged with 
funds lost without his fault or negligence until an 
account charging him therewith is stated by the ac- 
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counting officers, 8 and until after the last account¬ 
ing, wherein he is held responsible for such a loss. 7 
Where a paymaster, without protest, pays over to 
the treasury a deficiency found against him, and his 
account is settled and closed, it is too late for him 
to seek relief under the act. 8 Circumstantial evi¬ 
dence of the amount of the funds captured is suffi¬ 
cient when it is all that the circumstances of the 
case permit. 9 

§ 59. Accounting and Settlement by Officers 

Officers of the United States who receive public 
money are under a duty to account and to make a pres¬ 
entation of their accounts. 

The general rules governing accounting and the 
settlement of accounts between public officers and 
the government which they serve as discussed in 
Officers §§ 121, 122, apply to officers of the Unit¬ 
ed States. 10 It is the duty of the comptroller- 
general to question seemingly irregular or unlaw¬ 
ful items paid out by disbursing officers. 11 

The federal statute, 31 U.S.C.A. § 496, providing 
that every officer of the United States who receives 
public money shall forward his accounts for settle¬ 
ment within ten days after the expiration of each 
successive month, and the statute, 28 U.S.C.A. § 
2406, providing that in an action by the United 
States against an individual, evidence supporting 
defendant’s claim for a credit shall not be admit¬ 
ted unless he first proves that such claim has been 
disallowed, in whole or in part, by the general ac¬ 
counting office, or that he has, at the time of trial, 
obtained possession of vouchers not previously pro¬ 
curable and has been prevented from presenting such 
claim to the general accounting office by absence 
from the United States or unavoidable accident, 
apply to public officers. 12 A “credit,” within the 
meaning of the statute, is any item which should 
have been entered on the credit side of the ac¬ 
count, 18 but the statute requires only presentation 
of the claim, and not of the evidence to support 
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it 14 The deatfi of in officer preventing him from 
presenting his vouchers is an unavoidable accident 
within the statute. 15 A suspension of a claim for a 
credit, by the accounting officers of the treasury, is 
not a disallowance within the meaning of the stat¬ 
ute, 15 but no particular form of allowance or dis¬ 
allowance is required. 11 The accounts of a public 
officer must be in the form prescribed by law. 18 
The disbursing officer of a commission is bound to 
account for an amount paid to a member of the 
commission but subsequently repaid. 15 

Settlements of accounts. The manner of settle¬ 
ment is regulated in some instances by rules of the 
several departments, 20 which, however, are intended 
only for general rules in the transaction of business, 
and will be disregarded by the courts whenever they 
operate unjustly, 21 and rests to some extent in the 
discretion of the head of the department, 22 and in 
other instances the manner of settlement is regulat¬ 
ed by statute. 22 The accounts of disbursing officers 
should be adjusted at the proper department with 
as much dispatch as possible. 24 The agents of the 
treasury department in stating and settling accounts 
of officers and issuing warrants for balances found 
due must strictly and literally follow the authority 
given by law, 26 and the department cannot vary its 
adjudication, subsequently, to an officer’s preju¬ 
dice. 26 An officer’s account is never “finally set¬ 
tled” in the legal and mercantile sense of the term, 27 
but a settlement will not be set aside on technical¬ 
ities, especially when the agent’s remedy is barred 
by lapse of time. 28 The proper accounting officers, 
under the direction of the former secretary of the 
navy, were authorized by statute to fix the date 
of the wreck or loss of a naval vessel in settling 
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accounts of seamen, and it was held that a letter 
from the secretary of the navy to the bureau of 
navigation stating that a lost vessel would be strick¬ 
en from the navy list as of a certain date did not 
prevent the comptroller general from fixing a dif¬ 
ferent date as the date of loss, 20 and, moreover, 
that the statute provided a special tribunal to car¬ 
ry its purpose into effect and gave the court of 
claims no jurisdiction. 80 

Evidence of account. A statute providing that 
in a suit against an officer charged with the dis¬ 
bursement of public money a certified copy of his 
account from the books of the appropriate depart¬ 
ment shall be admissible in evidence applies to a 
public officer who receives money in advance for the 
contingencies of his office, 81 and such certificate 
makes a prima facie case for the government, 82 
but the statute does not authorize the admission 
of anything except the bookkeeper’s statement of 
the account. 88 Although a garbled or mutilated 
statement is not admissible, an extract from the 
books properly authenticated may be admitted. 84 
An account rendered by the proper officers and 
containing credits, or a certified copy of such ac¬ 
count as on file in the proper department is evi¬ 
dence against the United States. 86 When receipts 
and vouchers have been destroyed by fire in the 
treasury department, disbursements of a disbursing 
agent may be proved by the best secondary evidence 
available. 86 

Collection of claim against officer. A statute pro¬ 
viding for the issuance of a warrant of distress 
against delinquent officers and their sureties is con¬ 
stitutional. 87 It applies to officers found delinquent 
at the close of their terms as well as those still in 
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office.*? The delinquent office^ may be imprisoned 
under such distress warrant,* 9 notwithstanding the 
statute prohibiting imprisonment for debt when 
abolished by the laws of the state. 49 On application 
for an injunction, the district judge is not limited 
to the question whether the United States is en¬ 
titled to summaiy process. 41 No appeal lies to the 
supreme court. 42 The government may also main¬ 
tain an action such as assumpsit against the delin¬ 
quent. 4 * The payment of a balance claimed to be 
due from an officer cannot ordinarily be recovered 
hack. 44 A levy on real estate under a distress war¬ 
rant, issued under a statute authorizing such pro- 
ceecjings, and the marshal’s return that he has so 
levied, are prima facie evidence of the regularity 
of the levy. 45 

§ 60. Criminal Liability 

Officers of the United States, like other public officers, 
ere liable criminally for violations of the penal laws. 

Officers of the United States are liable for viola¬ 
tion of penal laws affecting all persons in the com¬ 
munity. 49 In addition federal statutes have been 
passed from time to time penalizing acts prescribed 
therein and fixing the punishment therefor; and 
when a statute imposes a duty and prescribes pun¬ 
ishment for violations thereof, an intentional fail¬ 
ure to perform such duty is a punishable offense. 47 
Unfaithful, dishonorable, or treacherous conduct, 
however censurable morally, is not a crime, unless 
made so by law. 49 

Disbursing officer. Under a statute penalizing 
conversion of money of the United States by a dis¬ 
bursing officer, an employee of the United States 
may act as a "disbursing officer” within the statute, 
although he was not by valid appointment consti¬ 
tuted such officer. 49 

§ 61. -Particular Offenses 

a. Extortion and oppression 
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• b. Receiving compensation for services 
in official matters 

c. Removal or destruction of records or 

papers 

d. Contributions for political purposes 

e. Violations of eight-hour law 

f. Miscellaneous offenses 

a. Extortion and Oppression 

The federal statutes provide for the punishment of 
officers and agents of the United States guilty of extor¬ 
tion or oppression. 

Under the statute providing for the punishment 
of revenue officers or agents guilty of extortion or 
willful oppression under color of law, 26 U.S.C.A. § 
4047, the word "extortion” has its technical com¬ 
mon-law meaning, 59 while "oppression” is used in 
its ordinary sense as meaning an act of cruelty, 
severity, unlawful exaction, domination, or exces¬ 
sive use of authority; 51 but, in order to make the 
act oppressive, it must be done willfully, under 
color of law, and without legal authority. 52 A cus¬ 
toms inspector, although performing duties not 
strictly of a revenue character, is within the stat¬ 
ute. 53 

b. Receiving Compensation for Services in Of¬ 

ficial Matters 

Under statutory provisions It Is unlawful for any 
officer or agent of the federal government to receive com¬ 
pensation for services in official matters. 

The statute, 18 U.S.C.A. § 281, making it unlaw¬ 
ful for any officer or agent to receive any valuable 
consideration for procuring or aiding to procure 
any contract with the government or a department 
or officer thereof, or for any officer or clerk to re¬ 
ceive compensation for services rendered in rela¬ 
tion to any proceeding or matter in which the United 
States is a party or is interested, applies to a de¬ 
partmental clerk, 54 and to a clerk in a land office. 55 
The matter in connection with which the services 
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are rendered and the compensation is received, 
may be one before the officer charged with the 
offense, 6 * whether his acts in connection therewith 
are executive, judicial, quasi-judicial, or ministeri¬ 
al, 67 and need not be a controversial matter, 66 and 
it does not matter whether the service rendered is 
proper or improper. 6 * A statute making it a penal 
offense for any employee of the United States to 
receive any compensation for any services ren¬ 
dered in relation to any matter in which the United 
States is a party before any "department, agency, 
court martial, officer, or any civil, military, or 
naval commission" does not include services ren¬ 
dered m proceedings before courts, 60 and, in or¬ 
der to constitute a violation of the statute, there 
must be a rendering of services before a depart¬ 
ment of the United States. 61 The public land and 
the right of entry thereof are matters in which the 
United States is interested within the statute, 62 
and, in an indictment, an allegation that it was 
sought to obtain title to land from the govern¬ 
ment sufficiently alleges that it was the property 
of the United States. 63 An indictment for a vio¬ 
lation of such statutory provisions should set forth 
all the elements necessary to constitute the of¬ 
fense, 64 and the evidence must be sufficient to sup¬ 
port a conviction. 65 

Purpose of statute . The purpose of a statute, 
making it unlawful for officers or employees of 
the United States to receive compensation for serv¬ 
ices rendered in matters in which the United States 
is a party, is to prevent such officers and employees 
from exerting influence in connection with mat- 
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ters which are to be determined before any depart¬ 
ment, agency, court martial, officer, or commission, 
and to assist in insuring the integrity of such de-’ 
partmental determinations. 6 * 

Separate offenses . The receipt of compensation 
by a clerk in the employ of the United States, for 
services rendered in relation to a proceeding in 
which the United States is a party or is interested, 
before any governmental department, and the agree¬ 
ment to receive such compensation are separate of¬ 
fenses. 67 

c. Removal or Destruction of Records or Papers 

A statute provides for the punishment of any officer 
having the custody of any record or paper who fraudu¬ 
lently takes away or destroys any such record or paper. 

A statute, 18 U.S.C.A. § 2071, provides for the 
punishment of any officer having the custody of 
any record or paper who fraudulently takes away 
or destroys any such record or paper, but this ap¬ 
plies only to those who are officers 68 and have re¬ 
sponsibility for the care and guarding of the record 
or paper, 69 and to a taking away or withdrawal 
whereby some injury is attempted or inflicted on 
the record or document, or on some one who has 
an interest in it and is entitled to use it. 70 

d. Contributions for Political Purposes 

Officers or employees of the United States are pro¬ 
hibited by statutes, which have been held constitutional, 
from giving to, or receiving from, each other or solicit¬ 
ing contributions for political purposes. 

Officers or employees of the United States arc 
prohibited by statutes from giving to, or receiving 
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Word "sum” 

The use of word "sum” In indict¬ 
ment charging that accused received 
compensation in sum of f1,500 for 
services rendered in matter in which 
the United States was interested in¬ 
dicated intent to speak in terms of 
money, since word "sum 9 * has a def¬ 
inite meaning appropriate to use in 
reference to dollars and cents and is 
restricted in its application to bob- 
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frank! each other or soliciting contributions for po¬ 
litical purposes. These statutes are constitutional. 71 
They do not prohibit all contributions, or prohibit 
the receipt or soliciting thereof altogether, but mere¬ 
ly prohibit officers from receiving or giving them 
to each other. 72 A provision against solicitation or 
receipt of contributions in any room or building 
occupied by any officer or employee in his official 
duties applies to solicitation by letter. 72 The offense 
of soliciting funds for political purposes is not 
affected by how much or how little of the compen¬ 
sation received by the person solicited came from 
the national treasury, or how it is paid. 74 A per¬ 
son charged with soliciting funds for a political pur¬ 
pose is a principal whether solicitation is done per¬ 
sonally or through another person. 76 It is suffi¬ 
cient to allege, in the language of the statute, that 
accused was unlawfully concerned in soliciting or 
receiving contributions for political purposes, 76 and 
it is not necessary to allege that he knew the pur¬ 
pose for which the contributions were made, 77 espe¬ 
cially when it is alleged that his acts were done 
knowingly; 78 nor is it necessary to allege that he 
knew the persons from whom the contributions 
were received were officers or employees of the 
United States when this is necessarily implied from 
other allegations. 78 

e. Violations of Eight-Honr Law 

A violation of tho eight-hour law by officer* or agents 
of the federal government la made a criminal offense. 

Under the eight-hour law, 40 U.S.CA. § 321, 
the hours of labor of employees and mechanics in 
public works are limited to eight hours per day, 
and, under 40 U.S.CA. § 322, any officer of the 
United States government or of the District of Co¬ 
lumbia, or any contractor or subcontractor whose 
duty it shall be to employ, direct, or control any 
laborer or mechanic employed on any of the pub¬ 
lic works of the United States or of the District 
of Columbia, who shall intentionally violate any 
provision of the act is guilty of a misdemeanor and 
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punishable by fine or imprisonment or both. The 
act is constitutional, 80 but does not apply to persons 
who are not laborers or mechanics. 81 It does not 
apply to the crew of a government vessel engaged 
in removing obstructions to navigation, 88 but if 
members of the crew are set at work in removing 
obstructions it applies to them when so engaged 
or when engaged in the care and repair of necessary 
appliances. 88 The act does not prohibit longer hours 
in the case of an emergency; 84 but a delay not 
entirely unexpected is not an extraordinary emer¬ 
gency, within the exception in the act, 86 and a mis¬ 
taken assumption that an emergency exists will 
not take the case out of the statute. 86 In order 
to render one amenable to the law he must be an 
officer or agent of the United States, or a contrac¬ 
tor or subcontractor whose duty it is to employ, 
direct, or control laborers or mechanics on some 
of the public works of the United States, and he 
must have intentionally required or permitted such 
laborers or mechanics to work more than eight 
hours in any calendar day 87 and it has been held 
that the statute does not apply to a contractor when 
the work being done by him is not public works, 88 
or where the contract imposes no duty on him to 
employ, direct, or control any laborer or mechanic. 88 

f. Miscellaneous Offenses 

Various other acts relating to officers, agents, or 
employees of the United States are made criminal 
offenses. 

By statute, 18 U.S.C.A. § 437, it is a punishable 
offense for an officer or agent of a corporation, or 
person interested in its profits or contracts to act 
as an officer or agent of the United States for the 
transaction of business with the corporation. This 
is a penal statute, not to be extended to cases not 
clearly within its terms, 90 and is inapplicable to a 
sale to a corporation created pursuant to statutory 
authority by the president or those acting under 
him and controlled by officers or representatives 
of the United States acting exclusively in its in¬ 
terests and having no financial interest in the cor- 


7L U.S.—Ex parte Curtis. NX, 1 8. 

Ct 881. 106 U.S. 371. 27 L.Ed. 282. 
66 C.J. p 1294 note 36. 

T8. U.S.—Ex parte Curtis, supra. 

78. U.8.—U. 8. v. Tfiayer, Tex.. 28 
act 426. 209 U S. 39. 52 L.B& 678. 
66 OX p 1295 note 39. 

74. U.S.—U. 8. v. Cason, D.C.La., 89 
FJtapp. 726. 

78. UJ9u—U. 8. ▼. Cason, supra. 

7ft. U.&—U. 8. v. Scott, C.C.Ky., 74 

f. m 

65 0J.P 1296 note 66k. 


77. U.S.—U. 8. v. Scott, supra. 

65 C.J. p 1295 note 41. 

78. U.S.—tJ. 8. v. Soott supra. 

78. U.S.—U. 8. v. Scott, supra. 

65 C.J. p 1295 note 42. 

8ft. U.8.—Bills v. U. 8^ Mass., 27 8. 
Ct 600, 206 U.S. 246, 51 I*Ed. 1047, 
11 Ann.Cas. 589. 

81. U.8.—Ellis v. U. 8., supra. 

88. U.8.—Ellis v. U. 8., supra. 

65 CLJ. p 1295 note 49. 

82. U.8.—U. 8. v. Jefferson, D.C. 
WasHm 69 F. 786. 

04k U.S.—Ellis v. U. 8., Mass., 27 a 

log 


| Ct 609, 20C U.S. >46, SI UBd. 1047. 
I 11 Ann.Cas. 689. 

88. U.S.—Ellis v. U. 8., supra. 

65 C.J. p 1295 note 62. 

08. U.S.—Ellis v. U. 8., supra. 

87. U.S.—U. 8. v. Ollinger, D.C.AUu, 
55 F. 959, 961. 

•a U.S.—U. 8. v. Ollftnpsr, supra. 

66 C.J. p 1296 note 55. 

88 . U.8.—U. 8. v. OUtnfsr, supra. 

65 C.J. p 1296 note 56. 

8a U.S.—U. 8. v, Chemical Founda*- 
tion, Del., 47 act U 872 U.a S, 71 
I*3ML llL 
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•poration. 91 All <empteyet of a corporation which 
is a separate entity, although its stock is owned by 
the government, is not an agent of the United 
States within the meaning of the statute. 99 

The statutes, 18 U.S.C.A. §§ 654, 2072, relative to 
embezzlement or conversion of money, and making 
of false reports, by officers of the United States, 
apply to a receiver of a national bank." 

| 62. Suspension and Removal 

The prtfidtnt may remove executive officers without 
the consent of the senate; and, in the absence of a 
statute or express contract binding the government to 
employ a person for a definite period, he may be dis¬ 
charged when his services are no longer needed. 

Although under the Constitution, Article 2 § 2 
clause 2, appointments not otherwise provided for 
are made by the president with the advice and con¬ 
sent of the senate, the president may remove execu¬ 
tive officers without the consent of the senate, 94 
and his power in this respect cannot be limited by 
a statute requiring the consent of the senate to such 
removals. 95 The discharge of employees in the ex¬ 
ecutive branch of the federal government is pe¬ 
culiarly within the powers of the executive, 96 and 
it has been said that curtailment by congress of the 
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president's inherent power to remove executive 
officers appointed by him is not to be implied with¬ 
out a dear indication of the legislative 97 purpose. 
The president may remove executive officers even 
though they are appointed for a fixed term," and 
even though the act creating the office provides for 
their removal for stated causes." Whether the 
president has the power to remove an officer in spite 
of congressional limitations on the power of re¬ 
moval depends on the character of the office, and 
whether the officer exercises quasi legislative or 
quasi judidal functions. 1 The power of the presi¬ 
dent to remove members of a commission perform¬ 
ing quasi legislative or quasi judicial functions is 
limited to removal for the spedfic causes enumerated 
by statute; 2 but where the members of a board 
exerdse predominately an administrative function 
the power of the president to remove them is not 
limited to the specific causes enumerated in the 
statute. 2 

The president of the United States has been held 
to have the power to remove from government 
service any person of whose loyalty he is not com¬ 
pletely convinced, and he may do so without as¬ 
signing any reason and without giving the em¬ 
ployee any explanatory notice. 4 A statute appro- 


si. U.S.—U. 8. v. Chemical Founda¬ 
tion, supra. 

65 C.J. p 1295 note 59. 

92. U.S.—U. S. v. Strang, Fla. 41 S. 

CL 165. 254 U.S. 491, 65 L. Ed. 368. 
88. US —Weitxel v. U. S., C.C.A.Ky., 
274 F. 101, certiorari denied 42 S. 
CL 54, 257 U.S. 644, 66 L>.Ed 412. 
84. US.—Morgan v. Tennessee Val. 
Authority. C C A.Tenn., 115 F.2d 
990, certiorari denied 61 S Ct. 806, 
812 U.S. 701. 85 LuEd. 1135—Butler 
v U. S., 101 Ct.Cl 641. 

65 C.J. p 1296 note 66. 
fwin at win of ohlef executive 
All officers are amenable to the 
law, and not even the president of 
the United States may arbitrarily 
remove a public officer, unless' he 
holds his tenure at the will of the 
ohlef executive.—O’Brien v. Olson, 
109 P.2d S. 42 Cal.App.2d 449. 

88. U.S.—Myers v. U. S.. Ct.Cl., 47 
8.CL 21. 272 U.S. 52, 71 Lt.Ed. 160. 

14 D.C—Deviny v. Campbell, 194 
F.2d 176. 90 U.S.App.D.C. 171, cer¬ 
tiorari denied Campbell v. Deviny, 
72 S.CL 27, first case, 244 U.S. 826, 
97 HB d. 648—Bailey v. Richardson, 
182 F.2d 46, 86 U.SJtpp.D.C. 248. 
affirmed 71 S.CL 669, 241 U.S. 918, 
95 IUCd. 1252—Cole v. Young, D.C., 
125 F.Supp. 284. 

*• vested sight 

(1) There is no vested right in 
federal enjoyment, and sxcept as 


restricted by law, the executive must 
enjoy wide discretion in determining 
hiring and firing policies, and courts 
can no more prevent executive from 
reconsidering standards to be applied 
in determining loyalty of federal em¬ 
ployees than they can prescribe the 
tests in first place.—Jason v. Sum- 
merfield, C.A.D.C., 214 F.2d 272, cer¬ 
tiorari denied 76 S.CL 48, 248 U.S. 
840. 99 Li Ed.-. 

(2) An employee of the United 
States has no vested right to his of¬ 
fice, and may be discharged at any 
time at the will of the sovereign, 
whether he is working at the time or 
is on leave.—Butler v. U. S* 101 CL 
Cl. 641. 

9V. U.S.—Morgan v. Tennessee Val. 
Authority, C.GA.7enn., 115 F.2d 
990, certiorari denied 61 S.CL 806, 
812 U.S. 701, 85 LuBd. 1125. 

96. U.S.—Morgan v. Tennessee VaL 
Authority, supra. 

99. U.S.—Morgan v. Tenne s s ee VaL 
Authority, supra. 

Tiwimh Taney Anthortty Ad 
The provisions of Tennessee Valley 
Authority Act authorizing removal of 
Authority director by president for 
violating a command to make all ap¬ 
pointments and promotions on basis 
of merit and efficiency without con¬ 
sideration of political tests or Quali¬ 
fications, and authorising oongress to 
remove director with or without 
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cause, do not limit president’s inher¬ 
ent power to remove officers appoint¬ 
ed by him for other causes than 
those specifically stated in such acL 
—Morgan v. Tennessee VaL Authori¬ 
ty, supra. 

1. U.S.—Humphrey’s Ex’r v. U. S., 
CL Cl., 55 S.CL 869. 295 U.S. 602, 79 
L*.Bd. 1611. 

2. U.S.—Humphrey's EX'r v. U. 8., 
supra. 

Power of president to remove 
members of Federal Trade Commis¬ 
sion is limited to removal for specific 
causes enumerated in statute permit¬ 
ting removal for inefficiency, neglect 
of duty, or malfeasance in office.-— 
Humphrey’s Ex’r v. U. 8., supra. 

8. U.S.—Morgan v. Tennessee Val. 
Authority. GCLA.Tenn., 115 F.2d 
990, certiorari denied 61 S.CL 806. 
812 U.& 701, 85 LbEd. 1125. 

4. D.C,—Bailey v. Richardson, 182 
F.2d 46, 86 UJB.A 1 q 9 .lXa 248. af¬ 
firmed 71 S.CL 669, 841 UJEL 918, 95 
UBd. 1852. 

Statute which pertains"to’suspen- 
aion of civilian officers and employees 
in oertain departments and agencies 
for natural security reasons Is broad 
enough to cover both disloyal em¬ 
ployees and employees who are se¬ 
curity risks.—Cole v. Young; D.OD.G, 
115 FJBupp. 284* 
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prating funds and providing' that no part of thfe 1 the tight'to appeal their discharge to' the Civil 
appropriation made -shall be used to pay the salaries Service Commission. 7 

of certain named employees of the federal govern- Jq harmony with the general rule as to officers in 
ment, unless they be appointed to their positions by gencral( as discussed in Officers § 59, the power of 
the president with the advice and consent of the remova j is an incident to the power of appointment,* 
senate, does not separate such employees from their md the powcr t0 suspen d an officer without com¬ 
positions with the government 6 It has been said p^^on j s incidental to the power to appoint and 
that a holding that the commission of criminal acts discharge,* and in the absence of a statute or ex- 
cannot be the cause for discharge from office by p ress contract binding the government to employ 
executive action, under appropriate statutes and a p^^n f or a definite period, his employment comes 
regulations, would be a stultification of administra- under th e general rule of master and servant, that 
tive process unwarranted by the Constitution. 6 a person who is not hired for a specified time may 
Where employees of a federal agency are not un- be discharged when his services are no longer 
der the civil service, such employees do not have needed; 16 and the officer having the power of re- 


SpMttflltj of flbuftf 

Under executive order establishing 
federal employees* loyalty program 
and providing that charges shall be 
stated as specifically and completely 
as, in discretion of employing depart¬ 
ment or agencies, security considera¬ 
tions permit, specificity of charges is 
a wholly discretionary matter, and 
one being investigated could not com¬ 
plain that information furnished in 
advance of hearing did not include 
names of informants or dates or 
places of alleged disloyal activities.— 
Bailey v. Richardson. 182 F.2d 46. 86 
U.S.App.DC. 248. affirmed 71 S.Ct. 
669. 341 U.S. 918. 95 L Ed. 1352. 

Under executive order establishing 
loyalty boards and providing as a 
standard for refusal of federal em¬ 
ployment or for removal, that on all 
the "evidence." reasonable grounds 
should exist for belief that person 
involved is disloyal, quoted word 
means all information available to 
the boards, and does not mean evi¬ 
dence in its Jurisprudential sense.— 
Bailey v. Richardson, supra. 

MM no* invalid discrimination 

Dismissal of a federal government 
employee in the classified civil serv¬ 
ice without trial on ground of superi¬ 
ors' belief in employee*s disloyalty to 
the government of the United States 
based on interrogatories creating a 
suspicion of membership in the Com¬ 
munist Party and other allegedly 
subversive organizations is not an 
invalid discrimination.—Bailey v. 
Richardson, supra. 

Statute hold not contravened 

Action of president in blanketing 
all government departments and 
agencies in so many words under 
statute pr o vi din g for suspension of 
civilian officers and employees in cer¬ 
tain departments and agencies for 
national security reasons does not 
contravene the power conferred upon 
president to apply such statute to 
•other departments -or agencies.—Cole 
v. Young. D.C.D.C., 126 F.Supp. -284.* 


Standards Imposed 

Standard imposed by 1947 Execu¬ 
tive Order authorizing dismissal if 
"reasonable grounds exist for belief 
that the person involved is disloyal" 
was not the same standard as that 
imposed by 1951 Executive Order au¬ 
thorizing removal if "there is a rea¬ 
sonable doubt as to the loyalty of the 
person involved." and fact that Loy¬ 
alty Review Board in Civil Service 
Commission had concluded in 1960 
that reasonable grounds did not ex¬ 
ist for believing that employee was 
disloyal did not preclude re-examina¬ 
tion in 1952 hearing on same charges 
under standard set up in 1951 Execu¬ 
tive Order—Jason v. Summerfield. C. 
A D.C., 214 F.2d 273, certiorari denied 
75 S.CL 48. 348 US. 840. 99 L.Ed. 

Review 

(1) If a federal government em¬ 
ployee has no constitutional right to 
office, and executive officers have 
power to dismiss the employee, the 
fact that dismissal on ground of su¬ 
periors' belief in employee’s disloy¬ 
alty to the federal government im¬ 
poses a stigma and seriously impairs 
employee's future chances of making 
a living does not entitle employee to 
court review of the dismissal.—Bail¬ 
ey v. Richardson. 182 F.2d 46, 86 U. 
S.App.D.C. 248, affirmed 71 S.CL 669. 
841 U.S. 918. 95 L.Ed. 1352. 

(2) The head of each department 

possesses inherent right to review 
any loyalty case; and. indeed, it is 
continuing duty of any department or 
administrative agency to execute its 
function in such fashion as may bs 
required to effectuate its purposes 
and to accomplish its objectives.—Ja¬ 
son v, Summerfield, CJLD.C.. 214 F. 
2d 272, certiorari denied 75 S.Ct. 48, 
348 U.& 846, 99 L.E<L-. 

6.. U.8.—Loyett v. U. S., 66 F.Supp. 

142» 104 CtCL 667, affirmed U. S. 

v. Lovett, 66 S.Ct. 1678, 828 U.S. 

803. 66 UBd. 1262. 

«. U.S.—Angllly v. U. 8.. D.C.N.Y., 

165 F.Sttpp. 25T, affirmed, CJL. 199 

F.2d 642.-* 


7. U.S.—L&ngh&m v. R- F. CL, D.C 
Tenn, 107 F.Supp. 482, affirmed. 
C.A., R F. a v. Langham. 208 F.2d 
556. 

8. U.S—Love v. U. S., C.C.AMinn., 
108 F.2d 43, certiorari denied 60 
S.Ct. 716, 309 U.S. 673. 84 L.Ed. 
1018—Croghan v. U. S., 89 F.Supp 
1002. 116 CtCl. 577, certiorari de¬ 
nied 71 S.Ct. 71, 340 U.S. 854, 95 
LuEd. 626. 

DC.—Bailey v. Richardson, 182 F 
2d 46. 86 U.S.AppDC. 248. affirmed 
71 S Ct. 669. 341 U S. 918. 95 L.Ed. 
1352—Carter v. Forrestal, 176 F.2d 
364. 85 U.S.App.DC. 63, certiorari 
denied 70 S.Ct. 47. 338 U.S. 832. 04 
L.Ed. 507—Maghan v. Board of 
Com'rs of District of Columbia. 
141 F.2d 274. 78 U.S.AppDC 370 
—Cole v. Young. D.C., 125 F.Supp. 
284. 

N.Y —Long v. Somervell. 22 N.Y.S 2d 
931, 176 Misc. 119, affirmed 27 N.Y. 
S.2d 445. 261 App.Div. 946. 

66 C.J. p 1296 note 72. 

9. U.S.—Burnap v. U. S., 63 Ct.CL 
605, affirmed 40 S.Ct. 374. 252 U.S. 
512, 64 L Ed. 692. 

65 C.J. p 1296 note 73. 

10. U.S.—Ltgmre v. Harries, C.CLA. 
Ill., 128 F.2d 582—Brown ▼. U. 8.. 
39 Ct.Cl. 255. 

DC.—Carter v. Forrestal, 175 F.2d 
364, 85 U.S.App.D.C. 53, certiorari 
denied 70 S.Ct. 47. 888 U.S. 832, 94 
L.Ed. 507. 

Judicial review 

(1) The establishment by Interior 
department of policy of treating non¬ 
veteran war service employees, whose 
services had been terminated, as be¬ 
ing in same class with applicants for 
employment without previous service 
was within discretion of head of de¬ 
partment. and not contrary to law, 
and hence was not subject to review 
by courts.—Peck v. U. &., 86 F.Supp. 
188, 114 Ct.Cl. 661. 

(2) In the absence of evidence thqjt 
he was the victim of caprice, preju¬ 
dice or error the United States Court 
of Claims will not review a decisioii 


no 
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mva) is the sole judge as to whether the suspen¬ 
sion or discharge of an employee will promote the 
efficiency of the service, 11 subject to the rules pre¬ 
scribed by the president through the civil service 
commission, as considered infra § 63. 

When the president suspends a person from 
office, his reasons will be presumed to be sufficient, 12 
and the court will presume that the executive has 
acted within his constitutional power, and will 
recognize the new appointee. 13 The powers of an 
officer suspended by the president are not revived 
by the failure of the senate to confirm the perma¬ 
nent appointment of the person appointed to fill 
the vacancy. 14 

Where the head of a department makes a request 
for a resignation, and it is not handed in, the offi¬ 
cer forfeits no right, either because of his failure 
to resign or because requested to do so; 16 and an 
order directing an officer appointed by the presi¬ 
dent to proceed to his home, notifying him that his 
daily pay will cease from and after the date of his 
arrival, does not discharge him from service. His 
status is that of an officer awaiting employment 
and not entitled to his per diem compensation un¬ 
til employed. 16 

Executive orders . Authority to suspend em¬ 
ployees of the federal government may be found in 
executive orders. 17 

“Foreign Service officer ” A junior clerk em¬ 
ployed in an embassy of the United States has 
been held not to be a “Foreign Service officer” with¬ 
in the meaning of a statute affording protection to 
officers of the Foreign Service, 18 and such employee 
may be summarily dismissed by the ambassador 
under whom he is employed. 19 The removal from 
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office of a “Foreign Service officer” is legal and 
such officer is not entitled to recover any salary 
from the date of his separation from the service 
where full compliance is had with statutory pro¬ 
visions and regulations of the state department. 20 

Formal trial. The United States as an employer 
is not required to grant an employee a formal trial 
before discharging him. 21 

Impeachment . The Constitution, Article 1 § 2 cl 
5, provides that the house of representatives shall 
have the sole power of impeachment, and, in Article 
1 § 3 d 6, that the senate shall have the sole power 
to try all impeachments. The senate sits as an im¬ 
partial judge, and not as prosecutor. 22 

Military preference . The removal from employ¬ 
ment by the federal government of war veterans 
is regulated by statutory provisions, and such per¬ 
sons may be removed only in accordance with the 
procedure prescribed by law. 23 When a statute pro¬ 
vides that in making reductions the head of a de¬ 
partment shall retain those persons who, being 
equally qualified, have been honorably discharged 
from military or naval service, whether one clerk 
is as well qualified as others is a departmental ques¬ 
tion, and when the removing officer has exercised 
his discretion, it cannot be reviewed by the courts. 24 

§ 63. - Under Civil Service Regulation 

The suspension and removal of officers and em¬ 
ployees of the United States are, in some cases, provided 
for under civil service regulations. 

Under the federal statute, 5 U.S.C.A. § 652, no 
person in the classified civil service of the United 
States may be removed or suspended without pay 
therefrom except for such cause as will promote the 


of the Veterans* Administration re¬ 
lating to the discharge of an em¬ 
ployee.—Locke v. U. 8., 125 CtCl. 414 
(3) Plaintiff was held to have fail¬ 
ed to meet the burden of proof cast 
on him by his allegations that his 
removal from government service 
was capricious, malicious, arbitrary, 
and In bad faith.—Levy v. U. 8., 125 
Ct.Cl. 145. 

11. D.C.—Bailey ▼. Richardson, 182 
F.2d 46. 86 U.S.App.D.C. 248, af¬ 
firmed 71 S.Ct 669, 341 U.S. 918, 
95 LBd. 1352. 

65 C.J. p 1296 note 75. 

11 TJ.8.—In re Alabama Southern, 
etc. Dist., D.dAla., 20 F. 379. 

IS. U.S . C or p u s Juris died in 
Love V. U. 8., C.C.A.8, 108 F.2d 43, 
50—In re O'Neal. ddAla* 57 F. 
298. 


14. U.S.—In re Alabama Southern, 
etc. Dist., DC Ala., 20 F. 379. 

15. U.S.—Knight v. U. S., 35 CtCL 
129. 

10. U.S.—Werts v. U. 8., 40 Ct-CL 
397. 

17. U.S.—Brown v. TJ. 8., 122 CtCl. 

361 . 

18. U.S.—Kent v. TJ. 8, 105 CtCl. 
280. 

19. U.S.—Kent v. U. 8., supra. 

90. U.S.—Pierce v. U. 8., 98 CtCl. 
28. 

8L D.C.—Washington v. Clark. D.C., 
84 F«Supp. 964, affirmed Washing¬ 
ton v. McGrath. 182 F.2d 376. 86 
U.S.App.D.C. 343, affirmed 71 S.Ct 
795. 341 U.S. 923, 95 LJEDd. 1356. 

28. U.S.—Ex parte Daugherty, D.G. 
Ohio, 299 F. 620, reversed on other 
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grounds 47 S.Ct. 819, 273 U.S. 135, 
71 L.Ed. 580, 50 A.L.R. 1. 

93. U.S.—Langham v. R. F. d, D.C. 
Tenn., 107 F.Supp. 482, affirmed, d 
A., R. F. C. v. Langham, 208 F.2d 
556. 

Discharge by the Reconstruction 
Finance Corporation of an employee, 
who was rated as ‘good’* at time of 
discharge and whose qualifications 
were practically the same as those 
of other employees on same job who 
were reemployed or were never dis¬ 
charged. and who had higher veter- 
kn's preference ratings than other 
employees, was In violation of stat¬ 
ute relating to the release of compet¬ 
ing employees by any Federal agency. 
— L a ngh a m v. R. F. d. supra. 

94. U.8.—Medklrk v. U. R. 45 CLCL 
895. 

65 dJ. p 1296 notes 77, 78. 
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efficiency of such service and for reasons given in 
writing. 25 It has been said that a person in the 
classified civil service cannot be deprived of his 
status except by removal as provided in the stat¬ 
ute, 26 but that it is for the head of the department 
to determine whether proper cause for removal ex¬ 
ists. 27 The statute applies to an office of which an 
officer is given charge by statute under regulations 
prescribed by the president, if there is no special 
regulation covering removals, 22 but it applies only 
to persons in the competitive service. 22 The au¬ 
thority of the head of a department to dismiss an 
employee for the good of the service on charges of 
misconduct or delinquency in the proper perform¬ 
ance of duties is not conditioned on a conviction 
of Such employee of a criminal offense. 20 Where 
there has been a compliance with procedural re¬ 
quirements in the removal of a federal employee, 
the only basis for setting aside the action of an 
administrative officer is to show that decision was ar¬ 


bitrary or capricious or so grossly erroneous as to 
imply bad faith. 22 Even if an employee of the feder¬ 
al government alleges that he was maliciously and 
arbitrarily discharged from his position, when he is 
afforded an opportunity for appeal to the civil serv¬ 
ice commission, where all questions involved in his 
dismissal may be reviewed, a court will not re¬ 
view the decision of the commission except to the 
limited extent necessary to determine whether its 
decision is supported by substantial evidence. 22 If 
no constitutional right of the individual being dis¬ 
missed from government employment is being 
impinged and officials are acting within the scope 
of their official authority, the fact that the individ¬ 
ual concerned is injured in the process of removal 
neither invalidates the official act nor gives him 
a right to redress. 83 Under the former statute 
the remedy of one dismissed without compliance 
with the statute was by a proceeding to try the 
right to the office. 84 


(1) Under former statute. Act Jan. 
16. 188S. o 27 § 13, 22 U.S.St. at I* 
407, ft was provided that officers or 
employees covered by such statute 
shall not be degraded, removed, or 
discharged for giving, withholding 
or neglecting to make any contribu¬ 
tion for any political purpose. This 
statute was valid.—Butler v. White, 
C.C.W.YS., 83 IP. 678. reversed on oth¬ 
er grounds 18 S.Ct. 917, 949. 171 U.S. 
366. 379. 43 ZjJC d. 199. 204—66 C.J. p 
1297 note 87. 

(2) It was intended to provide a 
body of civil officers selected solely 
for competency and fitness, protect 
them against accountability to any 
political party, and prevent their dis¬ 
charge, promotion, or degradation for 
giving or withholding political con¬ 
tributions; and that it did not de¬ 
prive the appointing power of any 
existing rights to remove or change 
in rank for other reasons.—Morgan 
v. Nunn. C.C.Tenn., 84 F. 661—66 C. 
J. p 1297 note 88. 

(8) However, an officer or em¬ 
ployee coming within its operation 
cannot be removed without cause for 
political or religious reasons.—Prid- 
dle v. Thompson, C.C.W.Va., 82 F. 
186—66 C.J. p 1297 note 89. 

Mi 80 Op.Atty.Gen. 79. 

87. U.S.—.AngiUy v. U. S., D.C.N.T., 

106 F.Supp. 267, affirmed, C.A.. 199 

F.2d 642. 

66 OJ. p 1297 note 92. 

the head of a department of the fed¬ 
eral go v ernment of an employee for 
the good of Gw service. Is sufficient 
under statutes since authority to dis¬ 
miss an employee for cpuse r is vest¬ 
ed in proper administrative officers 


without specific limitation on their 
exercise of judgment and discretion 
under that authority.—Croghan v. U. 
S., 89 F.Supp. 1002, 116 CtCl. 677, cer¬ 
tiorari denied 71 S.Ct 71, 340 U.S. 
864, 95 L.Ed. 626. 

Question for oourt 

(1) The government, as an employ¬ 
er, may dismiss an employee for such 
cause as will promote efficiency of 
service, and what constitutes cause 
for dismissal is, in absence of dis¬ 
crimination, solely a matter for exec¬ 
utive determination, not subject to 
judicial review.—Angilly v. U. S., D. 
C.N.T., 105 F.Supp. 267, affirmed, C. 
A., 199 F.2d 642. 

(2) The court of claims will not 
review cases of removals of em¬ 
ployees by the head of a department 
of the federal government, where it 
appears that procedural requirements 
prescribed by the law have been com¬ 
plied with.—Croghan v. U. S.. 89 F. 
Supp. 1002, 116 CtCl. 577. certiorari 
denied 71 S Ct. 71. 340 U.S. 854, 95 I* 
Ed. 626—66 C.J. p 1297 note 92 [a]. 

28. U.S.—Burnap v. U. S., Ct.Cl., 40 
S.Ct 874, 252 U.S. 512, 64 L.Ed. 
692. 

65 C.J. p 1297 note 93. 

29. 80 Op.Atty.Gen. 181. 

65 C.J. p 1297 note 94. 

30. U.S.—Dupre v. U. S., 89 F.Supp. 
1005, 116 CtCl. 660. 

Acquittal of employes 

(1) An acquittal of the employee 
on an indictment charging him with 
commission of a criminal offense can¬ 
not be treated aa invalidating action 
of head of department in removing 
such employee from his position for 
the good of the service, since consid¬ 
erations which entered into an ad- 
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ministrative determination of wheth¬ 
er an employee has been guilty of 
such misconduct or delinquency as 
to justify his removal, are entirely 
dissimilar to those necessarily in¬ 
volved in conviction of a person for 
a criminal offense beyond a reason¬ 
able doubt.—Croghan v. U. 8.. 89 F. 
Supp. 1002. 116 CtCl. 677, certiorari 
denied 71 S.Ct. 71. 340 U.S. 864, 96 L. 
Ed. 626. 

(2) Action of the Secretary of the 
Treasury in removing employee in 
classified civil service was not er¬ 
roneous. arbitrary, and capricious be¬ 
cause of the fact that he was acquit¬ 
ted of illegal possession of whiskey. 
—Dupre v. U. &» 89 F.Supp. 1005. 116 
CtCL 660. 

31. U.8.—Knotts v. U. S., CtCl. 121 
F.Supp. 630—Blackmon v. U. S, Ct. 
Cl., 120 F Supp. 774—Love v. U. S , 
98 F.Supp. 770. 119 Ct.Cl. 486. cer¬ 
tiorari denied 72 S.Ct 106, 342 U.S. 
866, 96 LJSd. 661. 

An allegation of arbitrary and ca¬ 
pricious action on part of the head 
of a department of the federal gov¬ 
ernment in removing an employee, 
must be so clearly established as to 
show that the action was taken mali¬ 
ciously and in bad faith.—Croghan v. 
U. S„ 89 F.Supp. 1002, 116 Ct Cl. 577, 
certiorari denied 71 S.Ct. 71, 840 U.S. 
864, 96 L.Ed. 626. 

32. U.S.—Blackmon v. U. 8., CtCL, 
120 F.Supp. 774. 

33. U.8.—Angilly v. U. S.. D.C.N.T., 
105 F.Supp. 257, affirmed, C.A., 199 
F.2d 642. 

84. U.S.—Richardson ▼. U. 8., 64 Ct. 
Cl. 238—0*Neil v. U. S., 66 CtCl. 
69. 
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An executive order of July 27, 1897 prohibited 
removals from positions subject to competitive ex¬ 
aminations except on written charges and notice, 
and the order was not limited to those who were 
technically officers of the United States with a fixed 
term and compensation. 16 The order was an ad¬ 
ministrative order only, regulating the conduct of 
the president’s subordinates; and it did not have 
the force of law, and conferred on an incumbent 
no right to hold office indefinitely, and no right of 
which a court of equity could take cognizance; 16 
and this rule applied to the rules promulgated by 
the president which placed office deputies in the 
mashaTs office in the civil service list. 17 General¬ 
ly civil service rules do not have the force of law, 
so as to give the employees any tenure or right 
in the office, 11 or enable the courts to enforce them 
or review the removal of an employee. 11 The civil 
service rules do not apply to removals made before 
the positions were placed in the civil service al¬ 
though the new appointees did not qualify or en¬ 
ter on their duties until later. 46 The filing of charg¬ 
es is not required when the removals are due to 
a reduction of the clerical force required by law. 41 
Where the removal of an employee is in substan¬ 
tial accordance with civil service rules and the em¬ 
ployee indicates an intention to waive their techni¬ 
cal requirements, he may not thereafter invoke 
them. 41 

In a suit for the difference in service credits under 
Civil Service Regulations by an employee of the 
United States separated in a reduction in force, 
such employee is not entitled to recover where it 
is not shown that there was any arbitrary or ca¬ 
pricious action on the part of any representative 
of the federal government. 41 The dismissal of a 
married woman from employment as a classified 
civil service employee, pursuant to a statute pro¬ 
viding, in personnel reductions, for dismissal first 
of married persons, whose spouse is also in the 


Iftfiran waves ,§ <s 

United States e mp loy , has been held not to involve 
an abuse of official discretion or a violation of 
fact-finding duty. 44 

Notice . Any person whose removal from the 
classified service is sought is entitled to notice there¬ 
of« 

Probationary appointments . The statute, 5 U.S. 
C.A. § 633, provides for a period of probation be¬ 
fore any absolute appointment is made, and an 
executive regulation fixing the probationary period 
at six months has the force of law, 41 but neither 
the statute nor the regulation binds the govern¬ 
ment to retain for the full period of six months 
one who is inefficient, 47 or whose services are no 
longer needed. 41 

Military preference . Under a statute providing 
that in event of reductions in the force of any de¬ 
partment no honorably discharged soldier or sailor 
whose record is good shall be discharged or dropped, 
one whose record is not good may be discharged 
without preferring charges against him, 41 even 
though a statute prohibits removals except for rea¬ 
sons in writing, and without regard to his rating 
as compared with that of others not discharged 
and not having military preference. 60 A civil serv¬ 
ice rule providing that the names of disabled vet¬ 
erans, their wives, and the widows of honorably 
discharged soldiers, sailors and marines shall be 
placed above others eligible for appointment applies 
to appointment only and an appointee from the pre¬ 
ferred list is subject to removal for inefficiency or 
other cause like other appointees. 61 A person who 
is not a veteran or a regular civil service employee 
cannot assert the alleged unfairness of retention 
preference regulations to veterans as a basis of es¬ 
tablishing that the termination of his service was 
improper. 62 

Right to appeal. Under regulations of the Civil 
Service Commission, an employee has the right 


SB. U.8.—U. 8. v. Wlckersham. Me.. 
26 8.CL 469, 201 U.8. 290. 50 UEd. 
798. 

65 C.J. p 1297 note 97. 

H. TJ.8.—Carr v. Gordon, C.C.IU., 
82 F. 878. 

87. U.S.—-Dudley v. James, C.C.N.Y., 
88 F. 845. 

65 QJ. p 1297 note 99. 

88 . U.S.—Pare v. Moffett, C.C.N.J., 
85 F. 88. 

65 C.J. p 1297 note 1. 

89. U.S.—U. 8. v. Lapp, Ohio, 244 F. 
277, 157 C.C.A. 2. 

D.C.—U. 8. v. Taft, 24 App.D.C. 95, 
error dismissed 27 S.Ct 148, 203 
U.S. 461, 61 tML 261. 

91 C.J.S.—8 


4a 21 Op.Atty.Gen. 140. 

41. TJ.S.—Medkirk v. U. S., 44 CtCl. 
469. 

42. U.S.—Morse v. U. S.. 59 Ct.Cl 
139, appeal dismissed 46 S.Ct 241, 
270 U.S. 151, 70 I* Ed. 518. 

4a U.S.—Brennan v. U. S., 123 Ct 
Cl. 826. 

44. D.C—U. S. ex rel. Rhodes v. Hel- 
verinr, 84 F.2d 270, 66 APP.D.C. 16, 
certiorari denied 57 S.CL 33, 299 
U.S. 670, 81 L.Ed. 420. 

4a Beoord held to Show that re¬ 
quired notice was riven.—Bryan v. 

U. S., 128 CtCL 641. 
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4a U.S.—Hurries V. U. 8., 45 CtCL 
86 . 

47. U.S.—Hurries v. U. 8., supra. 

4a U.S.—Hurries v. u. 8., supra— 
Brown v. U. &, 59 CtCL 255. 

49. D.C.—IfOnrfeUow v. Gudrer, 18 
F.2d 658, 57 App.D.C. 50. 

sa U.S.—LonrfeUow v. Gudrer, su¬ 
pra 

®L D.C.—Hurley v. Crawley. 56 F. 
2d 1010, 60 App.D.C. 245. 

5a U.B.—Peck v. U. &• it F.SUpp. 
128, 114 CtCL SSL 
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to appeal his dismissal to the commissioner of the 
United States Gvil Service Commission. 63 

$ 64. Filling Vacancies 

The Slllng of vacancies In federal offices Is regu¬ 
lated by constitutional and statutory provisions. 

Under the Constitution, Article 2 § 2, the presi¬ 
dent has power to fill all vacancies that may happen 
during the recess of the senate by granting commis¬ 
sions which shall expire at the end of the next ses¬ 
sion, and this power has been held to extend to va¬ 
cancies existing during a session of the senate and 
continuing to exist during the subsequent recess. 64 
One appointed to office while the senate is not in 
session, who enters on the duties of the office, and 
continues to serve until notified that his nomination 
has been rejected, must be deemed to have been 
legally appointed and entitled to the office. 66 The 


act to authorize the temporary supplying of va¬ 
cancies in the executive departments applies as 
well to existing as to future vacancies caused by 
death or resignation. 66 Where a statute author¬ 
izes the president to suspend an officer, and to make 
a temporary appointment to fill the vacancy thus 
created until the end of the next session of the 
senate, the commission issued by the president to 
fill the vacancy occurring through suspension con¬ 
tinues until the end of the next session of congress, 
unless sooner determined by the president, even 
though the person commissioned shall have been 
in the meantime nominated to the office, and his 
nomination rejected by the senate; 67 and the tem- 
poraiy appointment is not terminated by the re¬ 
fusal of the senate to confirm him for the perma¬ 
nent appointment, and the powers of a suspended 
officer whose position he occupies are not revived 
by such refusal. 68 


F. GOVERNMENT OWNED OR CONTROLLED CORPORATIONS 


§ 65. In General 

Congress has power to create corporate agencies to 
facilitate the performance of governmental functions and 
it may endow such corporations with all the powers of a 
private corporation. 

Congress has power to create a corporation or 
corporate agency to execute, fulfill, and facilitate 
the performance of governmental functions, 59 and 
it may endow such corporation with all the powers 
of a private corporation, 60 including the power to 


make and enforce contracts, as discussed infra §§ 
66, 70. Moreover, since the power to create im¬ 
plies the power to preserve, congress also has the 
power to protect the validly authorized operations 
of such a corporation. 61 Likewise, the federal gov¬ 
ernment has the power to use or employ a corpo¬ 
ration already in existence as a means of carry¬ 
ing into effect the substantive powers granted it 
by the Constitution. 62 


58. U.S.—Locke v. U. S. ( 125 CLCL 
414. 

54. U.S.—In re Farrow. C.C.G&., 3 F. 
112. 4 Woods 491. 

85 C. J. p 1298 note 17. 

55. U.S.—Gould v. U. 8., 19 CLCL 
593. 

58. U.S.—American Wood Paper Co. 
▼. Glens Falls Paper Co.. C.CN.T., 
1 F.Cas.No.321a, 8 Blatchf. 513. 4 
Flsh.Pat.Caa. 561. 

57. U.8.—In re Alabama Southern, 
eta. Diet. D.C.Ala.. 20 F. 379. 

58. U.8.—In re Alabama Southern, 

eta. DHL, Supra. 

66. U.S.—Federal Crop Ins. Corp. v. 
Merrill. Idaho. 68 8.CL 1. 332 U.S. 
880. 92 LJSd. 10. 175 A.L.R. 1075 
—Pittman v. Home Owners' Loan 
Corp. of Washington, D.GMd., 60 
S.CL 15. 308 U.& 21, 84 L.Bd. 11, 
124 AJ.B. 12«S—Kelfer * Keifer 
v. Reconstruction Finance Corp., 
Neb., 59 S.CL 516. 306 U.S. 381, 83 
LM. 784—Doherty v. U. 8.. C.C.A. 
Neb., 94 F.2d 495, certiorari denied 
58 S.CL 768. 308 U.S. 658. 82 L.£kL 
1117—Lester ▼. O. L Tarlton Con¬ 


tractor, D.C.Mo, 45 F.Supp. 994, 
appeal dismissed Maness v. G. L 
Tarlton Contractor, Inc, 144 F.2d 
991—U. S. v. Doherty. D C.Neb., 18 
F.Supp. 793—Reconstruction Fi¬ 
nance Corp. v. Central Republic 
Trust Co.. D.C.DL, 17 F.Supp.2d 
263, affirmed, C C.A., Reconstruc¬ 
tion Finance Corp. v. McCormick, 
102 F.2d 305. certiorari denied Mc¬ 
Cormick v. Reconstruction Finance 
Corp., 60 S.CL 90, two cases, 308 
U.S. 558, 84 L.Bd. 469, Werner v. 
Reconstruction Finance Corp., 60 
S.CL 90. 308 U.S. 558, 84 L.Ed. 469, 
Bele v. Reconstruction Finance 
Corp., 60 S.CL 90, 308 U.S. 558, 84 
UBd. 469, and Utility 4b Industrial 
Corp. v. Reconstruction Finance 
Corp., 60 S.CL 90, 308 U.& 558, 84 
LBd. 469. 

CaL—M. G. West Co. v. Johnson, 66 
P.2d 1211, 20 CalA.pp.2d 95. certio¬ 
rari denied and appeal dismissed 
Johnson v. M. G. West Co., 58 S.CL 
45, 302 U.S. 638, 82 L.BML 497, re¬ 
hearing denied 58 S.CL 525, 303 U. 
8. 666, 82 LEd. 1123. 

Miss.—Roberts ▼. Federal Land Bank 
of New Orleans, 196 So. 763, 189 
Miss. 898. 


N.J.—Federal Deposit Ins. Corp. ▼. 
Manglaracina, 198 A. 777, 16 N.J. 
Misc. 203. 

60. U.S—U. S. v. Doherty. D.C.Neb., 
18 F.Supp. 798. 

N.J.—Federal Deposit Ins. Corp. v. 
Manglaracina 198 A. 777, 16 N.J. 
Misc. 203. 

61. U.S.—Pittman v. Home Owners' 
Loan Corp. of Washington, D. C.. 
Md., 60 S.CL 15. 308 U.8. 21, 84 
L.Ed. 11, 124 A.L.R. 1263—Doherty 
v. U. S.. C.C.ANebu, 94 F.2d 495, 
certiorari denied 58 S.CL 763, 308 
U.S. 658, 82 LJSd. 1117—Lester v. 
G. L. Tarlton Contractor, D.C.Mo., 
45 F.Supp. 994, appeal dismissed 
Maness v. G. L. Tarlton Contrac¬ 
tor, lna, 144 F.2d 991. 

65, U.S.—People of State of N. T. 
ex rel. Rogers v. Graves, N.T., 57 
S.CL 269, 299 U.8. 401. 81 L.Ed. 
306—McCulloch v. Maryland, Md., 
4 WheaL 816, 4 LJSd. 579. 

State banks 

Congress can employ state corpo¬ 
rations, Including state banks with 
their consent, as Instrumentalities 
of the United States.—U. 8. v. Doher¬ 
ty, DXLNeh* 18 FJSupp. 708. 
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Method of creation+ Congress has at different 
times adopted various methods for creating federal 
or government corporations.** In some instances 
it has directed or authorized administrative boards 
or officials to secure charters from states or 
from the District of Columbia; in some cases it 
has created corporations by its own acts; in others 
it has authorized the president to create them, or 
to procure their creation; and in a number of in¬ 
stances it has provided that a federal board should 
itself create a corporation.* 4 Whichever method 
is employed, it has been held that there is no great¬ 
er virtue in the act of corporate creation when per¬ 
formed by a state legislature, or by an officer of 
a state or of the District of Columbia under a gen¬ 
eral law, than when the ceremony is performed by 
a governmental officer or agency specially designat¬ 
ed by congress for that purpose. 65 Not all bodies 
created to facilitate governmental functions are 
bodies corporate.* 6 

Situs of corporation . Corporations created by 
the authority of the United States are not “for¬ 
eign corporations" as to the several states, but have 
a legal existence in every state in which they may 
transact business pursuant to the authority con¬ 
ferred on them by congress ; 67 hence a state court 
cannot impose restrictions on such a corporation 
which it does not impose on resident corporations. 66 


UNITED STATES $65-61 

$ 66. Nature and Status 

A corporation c r e a te d by ss ngr sss to further Its gov* 
ommental functions Is an agency or kiotruntontallty of 
the government, but It to an entity apart from the United 
6tates and, whore it hae the characteristics of a private 
corporation and engages In a bueinese which would ordi¬ 
narily bo of a private nature. It done not enjoy the righto 
and immunitioa of the United States as a sovereign. 

At least to a limited extent,* 9 a corporation cre¬ 
ated by congress to further its governmental func¬ 
tions is an instrumentality 70 or agency 71 of the 
government; and all its actions or functions are 
governmental, although they may have character¬ 
istics of private corporations and engage in a busi¬ 
ness which would ordinarily be of a private na¬ 
ture. 72 As such, the corporation, except as congress 
may consent, is free from state regulation or con¬ 
trol. 72 It has been held that a corporation may 
be an agency of the United States even though 
the corporate stock is privately owned, 74 but there 
is also authority holding that a state-created corpo¬ 
ration or association privately owned and organ¬ 
ized and doing business primarily for profit is not 
an instrumentality of the government, although 
granted certain incidental duties or privileges by 
the federal government 76 

Where a corporation is created by congress for 
commercial as distinguished from governmental 
purposes, it is ordinarily implied, in the absence of 


S3. US.—Federal Sav. A Loan Ins. 
Corp. v. Third Nat. Bank in Nash¬ 
ville. DC.Tenn., 60 F.Supp. 110. re¬ 
versed on other grounds, C.C A., 
15S F.2d 678. certiorari denied 67 
S.Ct. 49, 329 U.S. 718. 91 L Ed. 622 
and 67 S Ct. 60. 329 U S. 718. 91 L. 
Ed. 623. 

D.C —Fletcher v. Jones. 106 F 2d 58. 
70 App.D.C. 179. certiorari denied 
60 S.CL 116, 308 U.S. 555, 84 LEd. 
467. 

61 D.C.—Fletcher v. Jones, supra. 
•5. D.C.—Fletcher v. Jones, supra. 

08. united States Civil Service Coat- 
mlsstom has not been constituted by 
Congress a body corporate.—Black- 
mar v. Guerre. La.. 72 S.Ct. 410, 342 
U.S. 512. 96 L.Bd. 534. 

97. Okl n —Severson v. Home Owners 
Loan Corp„ 88 P.2d 344, 184 Okl. 

496. 

OOL N.J.—Federal Deposit Ins. Corp. 
v. M&nglaracina, 198 A. 777, 16 N. 
J.M1SC. 208. t 

80. Cal.—M. G. West Co. v. John¬ 
son. 66 P.2d 121L 20 Cal.App.2d 
96, oertiorskl denied and appeal 
dismissed Johnson v. M. G. West 
Co.* 58 B.CL 45. 802 U.S. 688. 82 
LSI 497,. rehearing denied 58 S. 
Ct 825, 889 U.&-668, 62 LuEd. 1128. 


70l U.S—Tennessee Valley Authori¬ 
ty v. Kinzer, C.C.A.Tenn. f 142 F2d 
833—Posey v. Tennessee Valley 
Authority, CCA Ala., 93 F 2d 726— 
U. S v Shofner Iron & Steel 
Works, D.C Or.. 71 F.Supp. 161— 
Henson v. Eichorn, DC.I11., 24 F. 
Supp. 842. 

Ky.—City of Middleboro v. Kentucky 
Utilities Co., 146 S.W.2d 48, 284 
Ky. 833. 

Miss—Roberts v. Federal Land Bank 
of New Orleans, 196 So. 763, 189 
Miss. 898. 

71. U.S—Malone v. Tennessee Val¬ 
ley Authority, D.CKy., 86 F.Supp. 
961—Wickman v Inland Water¬ 
ways Corp., DC Minn., 78 F.Supp. 
284—John Morrell A Co. v. U. S.. 
89 Ct.CL 167. 

72. U.S.—U. S. v. New York Dock 
Co., D.C.N.Y., 100 F.Supp. 303. 

Miss.—Roberts v. Federal Land Bank 
of New Orleans, 196 So. 763, 189 
Miss. 898. 

“Government is not partly public 
or partly private, depending upon the 
governmental pedigree of the type of 
a particular activity or the manner in 
Which the Government conducts it.** 
U.S.—Federal Crop Ins. Corp. v. Mer¬ 
rill. Idaho* 68 act. V 8, 883 U.a 
380. 92 L.Ed. 10. 175 A.L.B., 1075* 

m 


Tex —Federal Crop Ins. Corp. v. 
Thompson, Civ.App., 220 S.W.2d 
689, 691. 

War Damage Corporation 

Surplus funds in hands of War 
Damage Corporation created to pro¬ 
vide property owners with insurance 
against property damage by enemy 
action did not belong to policyhold¬ 
ers, and act directing corporation to 
pay surplus into treasury of United 
States is valid.—Knowles v. War 
Damage Corp., 171 F2d 15. 83 U.S. 
App.D C. 388, certiorari denied 69 
SCt. 604. 336 U.S. 914, 93 LEd. 1077 

73. U.S —Tennessee Valley Authori¬ 
ty v. Kinser, GC.A.Tenn., 142 F.2d 
833—Posey v. Tennessee Valley 
Authority, CjGJLAEl, 98 F.2d 725—» 
Malone v. Tennessee Valley Au¬ 
thority, D.C.Ky.. 86 F.Supp. 961. 

Ky.—City of Middleboro v. Kentucky 
Utilities Co., 146 S.W.2d 48, 284 Ky. 
833. 

74. S.D.—Elltngsoh v. Iota' Joint 
Stock Land Bank of Sioux City, 
Iowa, 264 N.W. 516, 64 8J>. 76. 

75. N.C.—Unemployment Compensa¬ 
tion Commission of N. C. V, Wach¬ 
ovia Bank 4b Trust Co* 9 SJB.2# 
599, 215 N.C. 4914 > 
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statutory provisions to the Contrary, that such cor¬ 
poration shall have all the responsibilities of pri¬ 
vate corporation, even though the United States 
is the sole or principal stockholder. 76 Such a cor¬ 
poration is an entity apart from the United States ; 77 
it is not the “government" or a “department" or 
“officer” thereof. 76 It is governed by the rules gov¬ 
erning private persons, 76 and does not enjoy the 
rights and immunities of the United States as a 
sovereign, 80 even though the United States is a 
stockholder or owns all the stock; 61 and, more 
clearly, the mere fact that a corporation is per¬ 
forming services for the government under a con¬ 
tract with it does not by virtue of that fact alone 
make it an agent of the United States so as to 
clothe it with immunity for its acts. 82 When act¬ 
ing as an authorized agent of the United States, 
such a corporation may bind it by contract. 66 


Contracts. A corporate agency of the United 
States may, and ordinarily is, given the power to 
make and enforce contracts; 64 and the rights and 
liabilities of such agencies or instrumentalities and 
parties contracting with them are governed by gen¬ 
eral principles of law and applicable statutes as ap¬ 
plied to the facts of the particular transaction. 66 
There can, of course, be no valid claim against 
the United States based on a contract with a gov¬ 
ernment owned corporation where there was in 
fact no contract. 86 

Liability for tort. Apart from the question of 
whether it is subject to suit for tort, discussed gen¬ 
erally infra § 68, a corporate governmental agency 
is not liable for consequential damages arising out 
of its proper governmental operations; 67 and this 
doctrine is not based on the immunity of the United 


70. U.S.—U. S. v. Brown, D.C.F1&., 
41 F.Supp. 838. 

65 G.J. p 1298 note 25. 

IMdlny corporation 

In enacting statute authorizing Re¬ 
construction Finance Corporation to 
organize regional agricultural credit 
corporations as a means through 
which activities of Reconstruction 
Finance Corporation should be car¬ 
ried on. Congress had right to as¬ 
sume that general corporate charac¬ 
teristics which had been given to Re¬ 
construction Finance Corporation 
would flow automatically to the re¬ 
gional agricultural credit corpora¬ 
tions.—U. S. v. Brown, supra. 

77. U.S.—R. F. C. v. Foust Distilling 
Co.. C.APa., 204 F.2d 842—U. 8. V. 
Brown, D.C.F1&., 41 F.Supp. 838. 

78. U.S.—U. S. ex rel. Salzman v. 
Salant ft Salant, D.C.N.T., 41 F. 
Supp. 196. 

78. Ala.—Corpus Jtarl* cited In 
Allen v. State, 191 So. 809, 238 
Ala. 437. 

65 C.J. p 1298 note 24. 

Mu UJSL—Reconstruction Finance 
Corp. v. J. 6. Menihan Corp., N.T., 
61 S.Ct 485. 312 US. 81, 85 JUBd. 
595. 

Unless expressly so provided, prop¬ 
erty of Instrumentality of United 
States does not enjoy the immunities 
attaching to property of the United 
States. — Borough of Homestead v. 
Defense Plant Corp-. 52 A2d 531, 856 
Pa. 500. 

81. U.a— U. a ▼. Shofner Iron ft 
Steel Works, D.C.Or., 71 FJSupp. 
161 —U. a v. Brown, D.C.FUU 41 
F.Supp. 828—Commercial Pacific 
Cable Co. v. Philippine Nat Bank, 
D.C.N.Y., 268 F. 218, affirmed, CJSS. 
A-, 269 F. 1022. 

Where charter of Commodity Cred¬ 


it Corporation gave it power to ac¬ 
quire and dispose of property, includ¬ 
ing power to pledge all or any of its 
property and to authorize and cause 
to be executed mortgages and liens 
upon the real and personal property 
of the corporation, and corporation 
was granted Immunity from federal 
and state taxes, corporation had no 
other immunity.—U. S. v. Edgerton ft 
Sons, C.AConn, 178 F.2d 763. 

82. Minn.—Gill v. Northwest Air¬ 
lines. Inc., 36 N.W.2d 785, 228 Minn. 
164. 

Commerelal airline providing serv¬ 
ices for and on behalf of United 
States pursuant to written contract 
did not solely by virtue of such con¬ 
tract become the agent of the United 
States so as to gain governmental 
immunity for its acts under contract. 
—Orchard v. Northwest Airlines, 51 
N.W.2d 645. 236 Minn. 42. 

Liability and consent of United 
States to be sued in ^general see 
infra | 176. 

83. U.8.—Port Angeles Western R. 
Co. v. Clallam County, Wash., D.C. 
Wash., 36 F.2d 956, affirmed, C.C.A, 
44 F.2d 28, certiorari denied 51 8. 
Ct. 496. 283 U.S. 848, 75 L.Ed. 1457. 

65 OJ. p 1298 note 28. 

Authority of boards of officers to bind 
government see infra | 82. 

Where land had been leased to land 
leasing association incorporated un¬ 
der laws of Arkansas, but subject to 
supervision of Farm Security Admin¬ 
istration in connection with rural re¬ 
habilitation program, lessor was not 
| entitled to pierce the corp or ate veil 
to impose liability upon United States 
under Tucker Act for alleged waste 
in violation of covenant of lease.— 
Farm Sea Administration, Dept, of 
Agriculture, v. Herron, C.CULArk* 
165 F.2d 554, certiorari denied 68 & 
Ct 904, 822 U.8. 875, 92 L.E<L 1151, 
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8i U.S.—Reconstruction Finance 
Corp. v. Central Republic Trust Co, 
DC Ill., 17 F.Supp. 263, affirmed, 
C.C A, Reconstruction Finance 
Corp. v. McCormick, 102 F.2d 805, 
certiorari denied McCormick v. Re¬ 
construction Finance Corp., 60 S Ct 
90 two cases, 308 U.S. 558, 84 Lfid. 
469, Werner v. Reconstruction Fi¬ 
nance Corp, 60 S.Ct 90, 808 U.S. 
658, 84 LEd. 469, Bele v. Recon¬ 
struction Finance Corp., 60 S.Ct 90, 
308 U S. 558. 84 LEd. 469, and Util¬ 
ity ft Industrial Corp. v. Recon- 
truction Finance Corp., 60 8.Ct 90, 
208 U.S. 558. 84 L.Ed. 469. 

Tlrgln I s l ands corporation which 
was organized by act of Congress to 
promote general welfare of Virgin 
Islands through economic develop¬ 
ment had right to enter into contract 
with distributor of rum providing 
that trade-mark should be property 
of distributor.—People of Virgin Is¬ 
lands v. W. A Taylor ft Co., D.C.N. 
Y., 97 F.Supp. 787. 

85. U S.—Commodity Credit Corp. v. 
Henwood. C.C.AMO., 126 F.2d 145 
—Stanley W. Ferguson, Inc., v. 
Commodity Credit Corp., D.C.Miss., 
65 F.Supp. 261, affirmed, C.CJL, 161 
F.2d 546—U. 8. v. Dobrowolski. D. 
C.Md., 16 F.R3>. 134. 

Arte.—U. 8. v. Solomon, 241 S.W.24 
369, 219 Ark. 809. 

M. U.S.—Cusimano v. U. S„ 128 Ct. 
CL 851. 

87. U.S.—Atchley v. Tennessee Val¬ 
ley Authority, D.CAla., 69 F.8upp. 
952—Grant v. Tennessee Valley 
Authority, D.C.Teno, 49 F.8upp. 
564. 

Landowners could not reoover from 
Tennessee Valley Authority for de¬ 
struction of crops hr flood resulting 
from alleged Improper judgment of 
officials of authority In Impounding 
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Slates to suit but is a doctrine of substantive law 
which protects the agent as well as the principal. 88 
A corporate governmental agency is not liable for 
torts committed by an independent contractor per¬ 
forming services for such agency. 88 

§ 67. Representation by Officers and Agents 

Officers of ■ government owned or controlled corpora¬ 
tion have such powers as are conferred on them or 
necessarily Implied; and such corporations are ordinarily 
hound by acts of their officers performed In the course 
of their duties and within the scope of their authority. 

At least in so far as the private or proprietary 
activities of a government owned or controlled cor¬ 
poration or instrumentality are concerned, the rule 
that what one may do for himself he may do through 
an agent is applicable, 88 and the corporation is 
bound by any acts of an officer performed in the 
course of his duties and within the scope of his 
authority 81 even though he performs such acts 
negligently with resultant loss to the corporation. 92 
An officer of such a corporation has such powers 
as are expressly conferred on him or necessarily 
implied; 88 and the corporation may by appro¬ 
priate conduct ratify any act of an officer or agent 
which it might have authorized. 94 In accordance 


UNH^> STATpSt m «6-68 

with the general rale, discussed in Agency $ 262, 
knowledge which an officer or agent of such a cor¬ 
poration acquires in connection with his duties is 
ordinarily imputable to the corporation. 86 

§ 68. Capacity to Sue and Be Sued 

As far as a corporate agency of the government la 
concerned, Immunity from cult la not favored, end Immu¬ 
nity doea not automatically attach to eueh a corporation, 
although congreaa may endow it with auch Immunity if 
it aeea fit. Moat government owned corporations are 
expressly authorized to sue and be sued; and In the 
absence of provision to the contrary, auch authority sub¬ 
jects a corporation to liability to suit In tort. 

Immunity from suit, with respect to the utilization 
by the government of corporate facilities in the 
broadening phases of its activities in the commer¬ 
cial or business field, is not favored, 88 and recent 
cases express a clear policy toward restricting the 
use of the immunity shield. 97 Congress undoubted¬ 
ly has power to grant 88 or withhold 88 immunity 
from suit on behalf of governmental corporations, 
but, although some courts have indicated otherwise, 1 
it has been held by and on the highest authority 
that governmental immunity from suit does not au¬ 
tomatically attach to a corporate government agen¬ 
cy, 2 except perhaps with respect to a suit that would 


waters In reservoir until they over¬ 
flowed.—Atchley v. Tennessee Val. 
Authority. DC Ala. 69 F.Supp. 952. 
-88- U.S.—Atchley v. Tennessee Val¬ 
ley Authority, supra—Grant v. 
Tennessee Valley Authority, DC. 
Tenn.. 49 F.Supp. 564. 

66. U.S —Quinn v. Southgate Nelson 
Corp, DC.N.Y., 36 F.Supp 873. af¬ 
firmed. C.C.A. 121 F 2d 190, certio¬ 
rari denied Southgate Nelson Corp. 
v. Quinn, 62 S.Ct. 185. 314 U.S. 682. 
S6 L Ed 546. 

N.Y.—Miller v. Home Owners' Doan 
Corp. 33 N.Y.S.2d 985, 263 App. 
Div. 607, reversed on other grounds 
47 N.E.2d 963. 290 N.Y. 666. motion 
denied 49 NE.2d 1006. 290 N.Y. 
739 

Fa.—Pittsburgh 4b I* E. R. Co. v. 
Stowe Tp., 96 A.2d 892, 874 Pa. 
94. 

M Ala.—Allen v. State, 191 So. 809, 
288 Ala. 437. 

81. Mas facie proof 

The preaenoe of ita seal on a deed 
by a federally owned corporation in 
Alabama purporting to be executed 
by the corporation eatabliahed prima 
facie that the deed waa the act of 
the corporation executed by proper 
and authorised officers.—Skelton v. 
Tyner, 35 So.Sd 160, 247 Ala. 511. 

98 . U.S.—R. F. C. v. Childress, GJL 
Mo.. 186 F.2d 698. 

98. Tex.—Helms v. Home Owners' 
Lean Corp* 198 S.W.24 128, 128 
Tex. 121. 


94. Miss.—Adams v. St. Clair, 188 
So. 559. 185 Miss. 416. 

96. Minn—Hessen v. Northwestern 
Nat Bank 4b Trust Co. of Minneap¬ 
olis, 56 NW.2d 663, 288 Minn. 314. 

Wash.—McVicar v. Peters, 120 P.2d 
485, 12 Wash 2d 92. 

96b U.S.—Brady v. Roosevelt S. S. 
Co.. N.Y., 63 S.Ct 425, 317 U.S. 675. 
87 L Ed. 471, certiorari denied 
Roosevelt S. S. Co. v. Brady, 63 S. 
Ct 1320, 319 U.S. 763. 87 LEd. 
1714, rehearing denied 63 S Ct. 659. 
318 US. 799, 87 LEd. 1163. 

97. D.C.—Dollar v. Land. 154 F.2d 
307, 81 U.S.App D.C. 28, affirmed 
67 S.Ct. 1009, 330 U.S. 781, 91 LEd. 
1209. 

98. U.S.—Brady v. Roosevelt S. S. 
Co., N.Y., 63 S.Ct 425, 317 U S. 575, 
87 L Ed 471, certiorari denied 
Roosevelt S. S. Co. v. Brady, 63 S. 
Ct. 1320, 319 U.S. 763, 87 LEd. 
1714, rehearing denied 63 S.Ct. 659, 
318 U.S, 799, 87 LJffid. 1163—Feder¬ 
al Housing Administration, Region 
No. 4 v. Burr, Mich., 60 SCt. 488, 
309 U.S. 242, 84 LEd. 724—Heifer 
4b Keifer v. Reconstruction Fi¬ 
nance Corp., Neb., 69 S.Ct. 516, 306 
U.S. 381, 83 LEd. 784. 

D.C.—Dollar v. Land, 154 F.2d 207, 
81 U.S App.D.C. 28, affirmed 67 S. 
Ct 1009. 330 U.S. 731, 91 LEd. 
1209. 

Mo.—HUlls v. Home Owners' Loan 
! Corp., 154 S.W.2d 761. 248 Mo. 601 

m 


—:Hillis v. Rice, App., 151 S.W.2d 
717. 

99. U.S.—Brady v. Roosevelt S. S. 
Co., N.Y., 63 S.Ct 425, 317 U.S. 
575. 87 LEd. 471, rehearing denied 
63 S Ct 659. 318 U.S. 799. 87 LEd. 
1163—Federal Housing Administra¬ 
tion, Region No. 4 v. Burr, Mich, 
60 S.Ct 488, 309 U.S. 242, 84 LEd. 
724—Pennell v. Home Owners' 
Loan Corp., D.C.Me., 21 F.Supp. 
497. 

L U.S —-Tennessee Valley Authority 
v. Kinzer, GC.ATenn.. 143 F.2d 
833—Riordan v. Ferguson. D.&N. 
Y., 42 F.Supp. 47. 

N.J.—Federal Deposit Ins. Corp. v. 
Mangiaracina, 198 A. 777, 16 N.J. 
Misc. 203. 

8, U.S.—Keifer 4b Keifer v. Recon¬ 
struction Finance Corp., Neb., 59 
SCt 616, 306 U.3. 281, 82 LEd. 
784—U. S. v. Bdgerton 4b Sons, C. 
AuConn., 178 F.2d 763—Bauman ▼. 
Aluminum Co. of America, D.C.N. 
Y., 58 F.Supp. 160—Pennell v. 
Home Ownere* Loan Corp* D.C. 
Me., 21 F.BUpp. 487. 

D7C.—Dollar v. Land, 156 F.2d 807, 
81 U.SJbppJ>.C. 28, affirmed 67 8. 
Ct 1009, 880 U.& 781, 81 LEd. 
1208. 

Minn.—Zina v. Justus, 299 N.W. 885, 
111 Minn. 1—Casper v. Regional 
Agr. Credit Corp. of Mpla* 878 N. 
W. 808, 302 Minn. 433. 

Mo.—-HUlls v. Home Owners* Loan 
Corp* 154 8.W.2* 751, 348 MO. 501 
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§ 68 mrfED STATES 

dirtcdy interfere with its functions as a government nection that immunity from suit and judicial pfoc- 

tal instrumentality ; 8 and this is held to be true ess will be less readily implied than immunity from 

even in the absence of the conventional to-sue-and- taxation.* 

be-sued clause, 4 although a number of cases have 

held that, in the absence of waiver of immunity, Immunity from suit is given up when the language 
corporate agencies of the United States may not of the organic statute specifically waives it, 10 as 

be sued, at least where the suit would be tanta- by providing that the particular corporate agency 

mount to a suit against the United States. 6 Immuni- involved may sue or be sued. 11 Such a provision, it 

ty will not be presumed 6 but must be preserved by has been held, should be liberally construed; 16 and 

congress if it is to exist, 7 congressional intent be- the words “sue and be sued” will, in the absence 

ing the determining factor, the question in all cases of special circumstances, be taken to be used in their 

being whether and to what extent, such immunity usual and ordinary sense 13 and to include the natural 

has been conferred. 8 It has been said in this con- and appropriate incident of legal proceedings. 14 


. —Hillis v. Rice. App„ 151 S.W.2d 
717. 

N.J.—Federal Deposit Ins. Corp v. 
Corson Realty Co.. 82 A2d 174. 21 
N.J.MI8C. 146. 

N.Y.—Sells v. Defense Plant Corp. 
51 N.Y.S.2d 805. 268 App.Div. 313. 
reversed on other grounds 66 N. 
ELM 288. 295 N.Y. 227—Ulen & Co. 
v. Bank Gospodarstwa Krajowego 
(National Economic Bank). 24 N.Y. 
S.2d 201. 261 App.Div. 1. appeal de¬ 
nied 25 N.Y.S.2d 1002. 261 App.Div. 
886 . 

65 C.J. p 1298 note 26. p 1407 note 99 

CM. 

Vo special locus standi 

Generally, a government corpora¬ 
tion, carrying on business in usual 
fashion of private corporations, must 
be treated much as if it were an or¬ 
dinary business corporation and 
should enjoy no special locus standi 
for purposes of suit.—R. F. C. v. 
Foust Distilling Co.. C.APa., 204 F.2d 
848. 

3. U.S.—Pennell v. Home Owners* 
Loan Corp.. D.CLMo^ 21 F.Supp. 
497. 

4. U.S.—Kelfer ft Keifer v. Recon¬ 
struction Finance Corp.. Neb.. 59 
SCt. 616, 306 U.S. 381, 83 LJGd. 
784. 

Moot of omission of provision. 

The legal position of Regional 
Agricultural Credit Corporation, as 
respects its immunity from suit, was 
the same as though Congress had 
expressly empowered it “to sue and 
be sued," in view of uniform prac¬ 
tice of Congress in rendering subject 
to suit its corporate creatures, in¬ 
cluding Reconstruction Finance Cor¬ 
poration, which had been authorised 
to create the Regional Agricultural 
Credit Corporation.—Kelfer ft Keifer 
v. Reconstruction Finance Corp., su¬ 
pra. 

A. U.S.—Fahey v. O'Helveny ft My¬ 
ers, CLACal., 200 F.2d 420—Atlan¬ 
ta Meat Co. v. R. F. C, C.CJL 

Mass.« 100 F.2d 51. 

Pbio.-'-'dhredock v. Home Owners’ 
ton Core*, f Ohio Shpp. 22 . 


Right of action against the United 
States or its officers generally see 
infra i 184. 

6. U.S.—Reconstruction Finance 

Corp. v. J. G. Menihan Corp. NY., 
61 S.Ct. 485, 312 U.S. 81. 85 L.Ed. 
595, conformed to, D.C.. 42 F.Supp. 
244. 

Mo.—Hill is v. Home Owners’ Loan 
Corp.. 154 S W.2d 761, 348 Mo. 601 
—Hillis v. Rice, App., 161 S.W.2d 
717. 

7. U.S.—U. S. v. Edgerton ft Sons, C. 
AConn., 178 F.2d 763—Moore v. U. 
S, D C.Iowa, 45 FSupp. 656 

8. U.S.—Keifer ft Keifer v. Recon¬ 
struction Finance Corp., Neb., 59 
SUt. 616, 306 U.S. 381, 83 LEd. 
784—Federal Land Bank of SL 
Louis v. Priddy, Ark., 65 S.Ct. 705. 
295 U.S. 229, 79 L.Ed. 1408, rehear¬ 
ing denied 55 S.Ct. 832, 295 U.S. 769, 
79 L.Ed. 1709. 

Minn.—Zins v. Justus, 299 N.W. 685, 
211 Minn. 1. 

Mo.—Hillis v. Home Owners’ Loan 
Corp.. 154 S.W.2d 761. 348 Mo. 601 
—Hillis v. Rice, App., 151 S.W.2d 
717. 

N.J.—Herman v. Home Owners' Loan 
Corp., 200 A 742, 120 N.J.L&w 437, 
affirmed 4 A2d 281. 122 N.J.Law 94. 

9. U.S. — Federal Land Bank of St. 
Louis v. Priddy, Ark., 55 S.Ct 705, 
295 U.S. 229, 79 L.Ed. 1408, rehear¬ 
ing denied 55 S.Ct. 832. 295 U.S. 
769, 79 L.Ed. 1709. 

Iowa.—First-Trust Joint Stock Land 
Bank of Chicago v. Lehman, 283 
N.W. 96, 226 Iowa 1309. 

[N.Y.—Gillen v. Home Owners* Loan 
Corp.. 8 N.Y.S.2d 945. 255 App.Div. 
681, affirmed and certified question 
answered 21 N.E.2d 521, 280 N.Y. 
755. 

10. U.S.—Pennell v. Home Owners’ 
Loon Cprp.. D.C.Me., 21 F.Supp. 

407. 

D.C.—Dollar v. Land, 154 P.2d 207, 
81 U.S.App.D.C. 28. affirmed 67 S.Ct 
1000, 280 U.S. 781, 01 L.Ed. 1200. 
Actions against the Sleet Corpora¬ 
tion see infra I 70 d (2) (©)* 
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1L U.S.—Riordan v. Ferguson, D.C. 

N.Y., 42 F.Supp 47. 

N.Y.—Gillen v. Home Owners* Loan 
Corp., 8 N.Y.S.2d 045. 255 App.Div. 
631, reargument denied 10 N.Y.S.2d 
213, 256 AppDiv. 828, affirmed and 
certified question answered 21 N.fiL 
2d 521, 280 N Y. 765. 

12. U.S.—Reconstruction Finance 

Corp. v. J G. Menihan Corp, N.Y. 
61 S.Ct 485, 812 U.S. 81. 85 L.HkL 
505, conformed to, D.C., 42 F.Supp. 
244—Federal Housing Administra¬ 
tion, Region No. 4 v. Burr, Mich., 
60 S.Ct. 488. 300 U.S. 242, 84 I^E<L 
724. 

N.Y—Gillen v. Home Owners' Loan 
Corp.. 8 N.Y.S.2d 945. 255 App.Div. 
631, reargument denied 10 N.Y.S. 
2d 213, 256 App.Div. 828. affirmed 
and certified question answered 21 
N.E.2d 521, 280 N.Y. 755. 

13. U.S—Federal Housing Adminis¬ 
tration, Region No. 4 v. Burr. 
Mich., 60 S.Ct. 488, 490. 009 U.S. 
242, 84 L Ed. 724. 

“When Congress establishes a fed¬ 
eral agency, authorises it to engage 
in commercial and business transac¬ 
tions with the public, and permits it 
to ’sue and be sued,* it cannot be 
lightly assumed that restrictions on 
that authority are to be Implied. 
Rather, if the general authority to 
’sue and be sued’ is to be delimited 
by implied exceptions, it must be 
clearly shown that certain types of 
suits are not consistent with the 
statutory or constitutional scheme, 
that an Implied restriction of the 
general authority is necessary to. 
avoid grave interference with the 
performance of a governmental func¬ 
tion, or that for other reasons it was 
plainly the purpose of Congress to* 
use the ’sue and be sued’ clause In 
a narrow sense.”—Federal Housing 
Administration, Region No. 4- v. Burr, 
supra. 

14L U.S.—Reconstruction Finance 

Core. v. J. O. Menihan Corp*. N.Y., 
01 S.Ct. 485, 812 U.S. 81. 85 L.2Sd. 
005, conformed to, D.C., 40 F.Supp. 
244—Sigona v. Bhtsser; D.aConn.. 
124 F.8upp. 827. 
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Sovereign immunity from suit does not attach to 
a corporation whidi is not an agency or instru¬ 
mentality of the United States. 16 

Suit for tort . The fact that a statute authoriz¬ 
ing an agency or instrumentality of the federal 
government to sue and be sued does not expressly 
subject it to suit in tort does not entitle such agency 
to immunity from such suit. 16 On the contrary, 
m the absence of a statute providing otherwise it 
has repeatedly been held on the highest authority 
that general subjection of a corporate agency to suit 
subjects it to suit for tort, 17 at least where such 
suit would not directly interfere with its functions 
as an instrumentality of the federal government. 16 

However, as more fully discussed infra § 176 et 
scq, the Federal Tort Claims Act, 28 U.S.C.A. § 
1346 (b), confers jurisdiction on the district courts 
to hear and determine claims against the United 
States for injury or loss of property or for personal 
injury or death caused by the negligent or wrong¬ 
ful act or omission of any employee of the govern¬ 
ment while acting within the scope of his office or 
employment; and § 2674 of the same title provides 
that the United States shall be liable, with respect 
to the provisions of the title relating to tort claims, 
in the same manner and to the same extent as a 
private individual under like circumstances, except 


UNITE© STATES §§ 68-69 

for interest prior to judgment or punitive damages. 16 
The term “employee of the government" as used 
in the statute, is defined in 28 U.S.C.A. $ 2671 as 
including officers or employees of any federal agency 
and persons acting on behalf of a federal agency 
in an official capacity, temporarily or permanently 
in the service of the United States; and the same 
section defines “federal agency” as including the 
executive departments and independent establish¬ 
ment of the United States, and corporations pri¬ 
marily acting as, instrumentalities or agencies of 
the United States but as not including any con¬ 
tractor with the United States. This Act, it has 
been held, takes away the right to sue a corpora¬ 
tion for tort if its primary function is to act as a 
governmental agency or instrumentality, and if the 
wrongful conduct occurred while it was so acting; 
the suit in such case must be against the United 
States itself. 20 

§ 69. Actions 

Rules governing civil actions generally are applicable 
In actions by or against corporate agencies of the United 
States. 

In order to maintain an action against a cor¬ 
porate agency of the United States a party must 
show a proper interest in the subject matter 21 and 


18. U.8.—Phillips V. U. S. Grain 

Corporation. 279 F. 244. reversed on 
other grounds. U. S. Grain Corpo¬ 
ration v. Phillips. 43 S.Ct. 283. 261 
U.S. 106. 67 L.Ed. 552. 

S.D.—State v. Dakota Central Tele¬ 
phone Co.. 171 N.W. 277, 41 S.D 
460. reversed on other grounds 39 
S.Ct 507. 250 U.S. 163. 63 LEd. 
910. 4 A.LR. 1623. 

18. U.S.—Prato ▼. Home Owners* 
Land Corp., C.C.A.Maas. f 106 F.2d 
128. 

17. U.8.—Keifer 4k Keifer v. Recon¬ 
struction Finance Corp., Neb., 59 
S.Ct. 516. 806 U.S. 381. 83 L.Ed. 
784—Prato ▼. Home Owners' Loan 
Corp., C.C.A.Mass., 106 F.2d 128. 
I>.C.—Hood v. Defense Homes Corp., 
D.C., 83 F.SUPP. 365. 

-Ga.—Home Owners' Loan Corp. v. 
Braueal. 9 S.E 2d 773, 42 Ga.App. 
683. 

Minn.—Zins ▼. Justus, 299 N.W. 685, 
211 Minn. 1. 

Mo.—Hill is v. Home Owners' Loan 
Corp., 154 S.W.2d 761. 348 Mo. 601 
—Hillis v. Bice. App.. 151 S.W.2d 
717. 

N. J.—Herman v. Home Owners* Loan 
Corp., 200 A. 742. 120 N.J.Law 437, 
affirmed 4 A.2d 281, 122 N.J.Law 

94. 

In general, when the United States 


and its instrumentalities are author¬ 
ized by congress to enter business or 
enterprises such as are usually con¬ 
ducted by private corporations or 
persons, and leave is granted to be 
sued, the courts have given a broad 
and liberal interpretation to such 
rights of suit by those aggrieved — 
Gillen v. Home Owners' Loan Corp.. 
8 N.Y.S.2d 944, affirmed 8 N.Y.S 2d 
945. 255 App.Div. 631. reargument de¬ 
nied 10 N.Y.S.2d 213. 256 App Div. 
828, affirmed and certified question 
answered 21 N.B 2d 521, 280 N.Y. 755. 
Barller cams holding otherwise 
U.S.—Walker v. Home Owners' Loan 
Corp., D.C Cal., 25 F.Supp. 589— 
Henson v. Eichorn. D.C.I1L, 24 F. 
Supp. 842. 

Ohio.—Swedock v. Home Owners' 
Loan Corp., 1 Ohio Supp. 22. 

18. U.S.—Pennell v. Home Owners* 
Loan Corp.. D.C.Uo n 21 F.Supp. 
497. 

it. Betroactivlty 

Under the terms of the statute, it 
is inapplicable to claims accruing her 
fore Jan. 1, 1945.—National Housing 
Agency v. Orton. Tex.Civ.App., 292 
S.W.2d 243, error refused no reversi¬ 
ble error. 

90. U.S.—Wickman v. Inland Water¬ 
ways Corp., D.C.Minn* 78 F.Supp. 
I 284, 286. 


'Tn passing this comprehensive 
legislation. Congress undoubtedly in¬ 
tended that. Instead of suits being 
brought against the various agencies 
representing the Government under 
the permissive piecemeal legislation 
which had theretofore existed, all 
suits for damages on account of tort 
committed by employees of the Gov¬ 
ernment must be directed against the 
United States and not against the 
Federal agency whose employees may 
have committed the tort."—Wickman 
v. Inland Waterways Corp., supra. 

2L U.S.—Borah v. White County 
Bridge Commission, CAUL, 199 F. 
2d 212. 

Actions against United States Ship¬ 
ping Board Fleet Corporation see 
infra I 70 d (2) (e). 

Under Illinois law, an Individual, 
merely because ha is a taxpayer, can¬ 
not be heard to complain against a 
public or quasi-public corporation or 
its officers, and his remedy must be 
sought through those representing 
the public unless he shows that he 
has sustained a special injury or suf¬ 
fered a special damage different in 
degree or kind from that suffered by 
the public at large; in determining 
this question the rule is that where 
a corporation, or a public board or 
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§ 69 UNITED STATES 

the existence of a substantive cause of action against 
such agency; 22 and plaintiff must pursue the prop¬ 
er remedy 22 and comply with the applicable statu- 
tory provisions governing the action. 24 An action 
cannot be maintained against a corporate agency of 
the government where the cause of action is such 
that the United States is the only proper party de¬ 
fendant. 26 

Defenses. In an action by a government owned 
corporation defendant cannot successfully interpose 
as a defense matters which do not tend to defeat the 
cause of action. 26 Although there is authority to 
the contrary, 27 it has been held that such a corpo¬ 
ration, having the power to sue and be sued, can- 


si 

not claim the same immunity from a plea of limi¬ 
tation as is available to the United States. 26 

Jurisdiction and venue. The question of what 
courts have jurisdiction of actions involving govern¬ 
ment owned or controlled corporations is determined 
by the applicable statutory provisions. 26 Where the 
statute creating the corporation specifically pro¬ 
vides that a particular court shall have exclusive 
jurisdiction of all suits brought by or against the 
corporation, that court has jurisdiction. 20 A state 
law that a suit against a public corporation may 
be brought only at the place of domicile does not 
preclude a suit in such state against the Tennessee 
Valley Authority, although the situs of the authority 


commission, created for some gov¬ 
ernmental purpose, derives Its reve¬ 
nue from taxation, the taxpayer has 
a direct interest in the manner in 
which such revenue is expended, but 
where the revenues are derived from 
a service furnished and rendered, a 
taxpayer has no interest other than 
or different from that of the public 
generally.—Borah v. White County 
Bridge Commission, supra. 

22. U.S.—Western Millers Mut. Fire 
Ins. Co. v. Thompson, D.C.Mo., 95 
F.Supp. 993. 

D.C.—Story v. Snyder, 184 F.2d 454, 
87 U.S.App.D.C. 96, certiorari de¬ 
nied 71 S.Ct. 88, 340 U.a 866, 95 D. 
Ed. 632. 

28. N.T.—Oay v. Pope 4b Talbot 47 
N.Y.S.2d 16, 183 Misc. 162. 
Exhausting other remedie s 

Reformation of instrument appeals 
to equitable Jurisdiction of courts, 
which jurisdiction has not been 
granted to any other branch of gov¬ 
ernment or any agency"thereof, and 
therefore distiller seeking, as against 
Reconstruction Finance Corporation, 
reformation of contract for lease of 
defense plant was not obliged to first 
proceed under Contract Settlement 
Act.—Belvidere Distilling Co. v, R. 
7. C.. D.C.I11., 109 F.Supp. 298. 

Action, at law 

A mortgagee, who delivered bond 
and mortgage and satisfaction there¬ 
of to Home Owners' Doan Corpora¬ 
tion, which executed receipt and au¬ 
thorization but failed to deliver its 
bonds to mortgagee upon demand, 
could maintain law action for dam¬ 
ages and was not limited to equity 
suit for specific performance. In ab¬ 
sence of such limitation in statute 
creating corporation.—Bledermann v. 
Home Owners' Doan Corporation, D. 
CXN.Y., 20 F.Supp. 23. 

(1) Under the Suits In Admiralty 
Act, an notion in admiralty is the 
only available remedy against a cor¬ 
poration whose stock is wholly owned 
by the United States for a maritime 


tort.—Brady v. Roosevelt S. S. Co, 
N.Y., 63 SCt. 425, 317 U.S. 675, 87 
D.Ed. 471, certiorari denied Roose¬ 
velt S. S. Co. v. Brady, 63 S Ct. 1320, 
319 U.S. 763, 87 D.Ed. 1714, rehearing 
denied 63 S.Ct 659, 318 US. 799. 87 
DEdL 1163—Sevin v. Inland Water¬ 
ways Corp., C.C.ADa., 88 F.2d 988. 

(2) Thus, a seaman who was in¬ 
jured on navigable waters while 
serving on vessel of Inland Water¬ 
ways Corporation, whose entire capi¬ 
tal stock is subscribed for and owned 
by United States was not entitled to 
sue corporation at law at his election, 
since procedure against corporation 
is governed by Suits in Admiralty 
Act.—Sevin v. Inland Waterways 
Corp., supra. 

(3) However, the Suits In Admiral¬ 
ty Act does not provide an exclusive 
remedy against a private company 
for tort committed during its opera¬ 
tion of a government vessel under an 
agency agreement. 

U.S.—Brady v. Roosevelt 8. 8. Co., 
63 SCt. 425, 817 US. 575, 87 LEd. 
471, certiorari denied Roosevelt S. 
S. Co. v. Brady, 68 S.Ct. 1320, 819 
U.S. 763, 87 D.Ed. 1714, rehearing 
denied 63 S.Ct 659, 818 U.S. 799, 87 
D.Ed. 1163. 

N.Y.—Gay ▼. Pope A Talbot 47 N.Y. 
6.2d 16, 183 Misc. 162. 

(4) So where a customs inspector 
was fatally Injured while boarding a 
vessel owned by the United States 
Maritime Commission and operated 
for the Commission under contract 
by a private corporation, the Suits 
in Admiralty Act did not provide the 
exclusive remedy against the corpo¬ 
ration, but administratrix could sue 
at law.—Brady v. Roosevelt S. 8. 
Co., 63 S.Ct. 425, 817 U.S. 675, 87 DJEDd. 
471, certiorari denied Roosevelt S. S. 
Co. v. Brady, 68 S.Ct 1320, 319 U.S. 
768, 87 DJSd. 1714, rehearing denied 
63 S.Ct 659, 218 U.S. 799, 87 D.Ed. 
1168. 

(5) Actions against Fleet Corpora¬ 
tion as affected by Suits in Admiralty 
Act see infra 9 70 d (2) (e). 
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fid. U.S.—Bruno v. Railroad Retire¬ 
ment Board, D.C.Pa., 47 F.Supp. 3. 
25. U.S.—Malone v. Tennessee Val¬ 
ley Authority, D.C.Ky., 86 F.Supp. 
961. 

Counterclaim 

Where action against landowner 
for injunction requiring landowner 
to remove inflammable buildings and 
stacks of lumber from right of way 
of Tennessee Valley Authority trans¬ 
mission line was filed by the Au¬ 
thority only as agent for the United 
States, the Authority was not ai* 
"opposing party" within the meaning 
of federal rule, and hence a counter¬ 
claim could not be maintained against 
it In its individual capacity.—U. S. 
ex rel. and for use of Tennessee Val. 
Authority v. Dacy, D.C.Ala., 116 F. 
Supp. 15, reversed on other grounds, 
CA, Dacy v. U. S. ex rel. and for 
use of Tennessee Val. Authority, 216 
F.2d 223. 

26 Okl.—Rebold v. Home Owners’ 
Doan Corp., 124 P.2d 259. 190 Okl 
409—McConnell v. Home Owners' 
Doan Corp, 121 P.2d 1001, 190 Okl. 
190. 

27. U.S.—R. F. C. v. McCarthy Bros., 
D.C.Cal., 117 F.Supp. 345. 
fiOL U.S.—Reconstruction Finance 

Corp. v. Foster Wheeler Corp., D. 
C.Tex., 70 F.Supp. 420. 

Tex.—Home Owners' Doan Corp. v. 
Williams, Clv.App., 168 S.W.2d 825, 
error refused. 

Immunity of United States to plea 
of limitations see Dimitatlons of 
Actions | 15. 

88. Court of Claims 
With respect to Jurisdiction of 
Court of Claims, a suit under Con¬ 
tract Settlement Act against Recon¬ 
struction Finance Company as con¬ 
tracting agency acting merely as 
agent for United States, is in essence 
a suit against United States.—Na¬ 
tional Cored FOrglnga Co. ▼. U. 8., 
Ct.CL, 115 F.Supp. 469. 

80. U.S.—Western Millers Mut Fire 
Ins. Co. v. Thompson, D.C.Mo* 95- 
F.Supp. 998. 
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is declared by statute to be in another state.** The 
Housing Administration, being regarded as a pub¬ 
lic corporation within the meaning of venue stat¬ 
utes, may be sued within a district in which it is 
engaged in business. 82 

Parties . In an action by or against a corporate 
agency of the United States general rules relating 
to parties in civil actions generally are applicable 
in determining who are proper 88 and necessary 84 
parties. Under the rule to such effect in the Fed¬ 
eral Rules of Civil Procedure, suits or causes of 
action in the federal courts should be prosecuted 
in the name of the real party in interest 88 

Process must be properly served in order to give 
the court jurisdiction of defendant. 88 

Pleadings *. The bill or complaint in an action by 
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or against a corporate agency of the government 
must, and it is sufficient if it does, allege facts suffi¬ 
cient to show a cause of action in favor of plain¬ 
tiff against defendant 87 Also, general rules of 
pleading with respect to answers are ordinarily ap¬ 
plicable in such actions. 88 As in civil actions gen¬ 
erally, proof is limited to the issues raised by the 
pleadings. 88 

Evidence . In conformity with the rules of evi¬ 
dence applicable in civil actions generally, the bur¬ 
den rests on the party asserting a cause of action 
to prove by a preponderance of the evidence all 
the facts essential to such cause of action, 40 and the 
burden is on the party asserting it to prove an af¬ 
firmative defense. 41 General rules as to presump¬ 
tions 42 and as to the weight and sufficiency of the 


81. U S.—Tennessee Valley Authori¬ 
ty ▼. Tennessee Electric Power Co.. 
C.C.ATenn., SO F.2d 885. certiorari 
denied 67 S.Ct. 945. 801 U.S. 710. 
81 LBd. 1868. 

88 . U.S.—Seven Oaks v. Federal 
Housing Administration. 4 Cir., C. 
A.Va., 171 F.2d 947—Si go n a v. 
Slusser, DC.Conn., 124 F.Supp. 827. 
88 . U.S.—R. F. C. v. Commercial Un¬ 
ion of America Corp., D.C.N.Y., 128 
F.Supp. 748—U. S. v. Arthur. D.C.N. 
T, 28 F.Supp. 687. 

Tenn—Stewart v. Sullivan County. 
264 S.W.2d 217. 

Failure to substitute successor 

Where joint resolution dissolving 
Defense Supplies Corporation provid¬ 
ed that no action lawfully commenced 
by or against It should abate and that 
within 12 months after date of such 
resolution court might allow continu¬ 
ance of action by or against Recon¬ 
struction Finance Corporation, a 
judgment entered in favor of the 
dissolved corporation within the 
year allowed for the substitution of 
Reconstruction Finance Corporation 
was valid when entered though no 
auch substitution was made, and con¬ 
tinued to be valid though it could not 
be reviewed on the merits because 
no one procured the substitution of 
the Reconstruction Finance Corpora¬ 
tion as party plaintiff.—Defense Sup¬ 
plies Corp. v. Lawrence Warehouse 
Co.. Cal.. 69 S.Ct. 768. SS6 U.S. 681. 
41 LJCd. 981. rehearing denied 69 S. 
Ct 1151. 887 U.S. 921. 98 LJBd. T780. 
84. Se c r e t a r y of agriculture was not 
an Indispensable party to distiller’s 
action against Reconstruction Fi¬ 
nance Corporation for reformation, 
or. alternatively, damages for breach, 
•of contract for lease of defense plant, 
notwithstanding fact that some of 
negotiations had been conducted be¬ 
tween plaintiff and agents of De¬ 
partment of Agriculture, where Re¬ 
construction Finance Corporation was 


the only agency Interested in the out¬ 
come of the suit and the only one 
from which relief was sought.—Bel- 
videre Distilling Co. v. R. F. C., D.C. 
Ill., 109 F.Supp. 298. 

Secretary of Interior would not be 
an Indispensable party to mainte¬ 
nance of action brought against ad¬ 
ministrator of Bonneville Project by 
the independent trustees of a public 
utility holding corporation Involved 
as debtor in reorganization proceed¬ 
ing.—Delzell v. Raver, D.C Or., 97 F. 
Supp. 893—Portland Gen. Flee. Co. v. 
Raver, DC Or., 97 F.Supp. 892. 

35. U.S.—Automatic Dialing Corp. v. 
Maritime Quality Hardware Co., 
D C.Me., 98 F.Supp. 650. 

88. U.S.—Merryfleld v. F. M. Hoyt 
Shoe Corp., D.C.N.H. 41 F.Supp. 
794, reversed on other grounds, C. 
C.A., 128 F.2d 452. 

Ind.—M&tlaw Corp. v. War Damage 
Corp., 112 N.E.2d 233, 123 Ind. 
App. 698, rehearing denied 112 N. 
12.2d 868, 123 Ind.App. 593. 

Bervloe on Individual members of 
board 

In action against Individuals con¬ 
stituting the Home Loan Bank Board 
for judgment declaring Illegal action 
of Board In granting codefendant 
federal savings and loan association 
right to establish & branch, where 
individual defendants were nonresi¬ 
dents of the District and were pre¬ 
sumed to reside in the District of 
Columbia, Courts of the District of 
Columbia were only courts of com¬ 
petent jurisdiction to reach them, 
and motion for permission to serve 
summons and complaint by delivery 
to them of a copy would be denied.— 
Queens County Group of Sav. 4b Loan 
Ass'n v. Home Loan Bank Board, D. 
ON.Y., 106 F.Supp. 504. 

87. D.C.—U. S. Shipping Board Mer¬ 
chant Fleet Corp. v. First Nat S. 
& Co* 119 F.2d 6. 73 App.D.C. 287, 
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certiorari denied First Nat S. S. 
Co. v. U. S. Shipping Board Mer¬ 
chant Fleet Corp., 62 S.Ct 60. 814 
U.S. 619, 86 LEd. 498. 

Fla.—Piowaty v. Regional Agr. Cred¬ 
it Corp. of Washington, D. C., 34 
So.2d 94, 160 Fla. 186. 1 A.L R.2d 
705. 

Petition eg complaint held sufllolest 
U.S.—Biedermann v. Home Owners* 
Loan Corporation, D.C.N.Y., 20 F. 
Supp. 23 

Ga.—Sullivan v. Federal Farm Mortg. 

Corp., 8 S.E.2d 128, 62 Ga.App. 402. 
Alleging payment of corporate fsss 
Although local citizens are used 
in organizing it a production credit 
association, organised under the 
Farm Credit Act of 1933. is an ’’in¬ 
strumentality of the United States,** 
and as such exempt from state stat¬ 
utes requiring plaintiff corporations 
to allege and prove payment of state 
corporate license fees.—Southwest 
Washington Production Credit Ass’n 
of Chehalis v. Fender. 150 P.2d 988. 
21 Waah.2d 849. 

38 . U.S.—R. F. a v. United Distill¬ 
ers Products Corp., D.CLConn., 118 
F.Supp. 468, affirmed, C.A., 294 F. 
2d 511. 

39 . Idaho.—Home Owners* Loan 
Corp. v. Stookey, 81 P.2d 1096. 69 
Idaho 267. 

4a U.S.—First Nat. Bank of San 
Mateo County at Redwood City v. 
R. F. a, D.C.Cal., 128 F.Supp. 620. 
Ark.—Mixon v. Home Owners* Loan 
Corp., 124 S.W.2d 9, 199 Ark. 469. 
D.C.—Kansas City Power 4b Light 
Co. v. McKay, D.O, 115 F.Supp. 
402. 

4L Iowa.—In re Thorn wall’s Estate, 
10 N.W.2d 25. 282 Iowa 626. 

La.—Regional Agr. Credit Cora V. 
Elston, App.. 82 8o.2d 564. 

4B> Presumption of xugnlazity 
The Home Owners’ Loan Act pro¬ 
viding for extension of loans and 



91 C. J. S. 


i 61 UNWED STATES 

evidence 43 are likewise applicable. 

Trial. In accordance with the general rules as 
to trial of civil actions, questions of fact on which 
there is conflicting evidence are properly submitted 
to the jury under proper instructions. 44 

Judgment and relief granted . In an action by or 
against a government owned or controlled corpora¬ 
tion, the relief granted is determined by general 
principles of law and applicable statutes as applied 
to the facts pleaded and proved. 46 

The question of what rate of interest, from the 
date of demand for payment until the date of judg¬ 
ment, is allowable on a contract made with a cor¬ 
porate agency of the United States is a matter of 
contract law and is governed by rules promulgated by 
federal statutes or, in their absence, by judges of 


the United States courts. 44 Interest on a claim from 
the time of demand is not allowable where the 
claim is not certain or capable of being made certain 
prior to adjudication. 47 The fact that a corpo¬ 
ration customarily lends money at a certain rate of 
interest does not preclude it from requiring a maker 
of a note pledged as collateral to pay a higher rate 
of interest as provided for in such note. 48 Where 
the notes and mortgages involved in a foreclosure 
suit by a corporate agency of the government pro¬ 
vide for interest at a rate higher than that allowed 
by the applicable statute, interest at the allowable 
rate may nevertheless be recovered. 44 

Costs and fees . A corporate agency of the Unit¬ 
ed States, exercising its power to sue and be sued 
as conferred by statute by bringing suit, is, if un¬ 
successful, subject to imposition of costs, 60 includ- 


liens on homos and homesteads by 
Home Owners 9 Loan Corporation, in 
accordance with laws of the state in 
which realty is located, raises no pre¬ 
sumption that corporation, in exer¬ 
cise of its powers, would commit an 
ultra vires act and it was required 
to be presumed, in absence of plead¬ 
ings and proof to contrary, that cor¬ 
poration in extending loans duly ex¬ 
ercised powers conferred upon it, and 
that debt and loan extended were 
valid obligations of makers.—Rober¬ 
son v. Home Owners* Loan Corp.. Tex. 
Civ.App., 147 S.W.2d 949. error dis¬ 
missed, judgment correct. 

48. Meld sufficient 

(1) To support or sustain findings. 
U.S.—Federal Housing Administra¬ 
tion v. Morris Plan Co. of Cal., C.A. 
Cal.. 211 F.2d 7S6. opinion adhered 
to 214 F.2d 821—Rennicke v. U. S.. 
CJLArk.. 207 F.2d 429—Harlingen 
Canning Co. v. Commodity Credit 
Corp., C.A.TSX.. 192 F.2d 176— 
Scroggin Farms Corp. v. McFad- 
den, C.CJLArk.. 166 F.2d 10—U. 8. 
v. Bethlehem Steel Corp., C.CA. 
Pa.. 113 F.2d 201, affirmed U. 8. 
v. Bethlehem Steel Corp., 62 S.Ct. 
681. 316 U.S. 289, 86 L.Ed. 866- 
Tucker v. U. S., D.C.Alaska, 91 F. 
Supp. 527. 

N.T.—Miller v. Home Owners* Loan 
Corp., 47 NJ3.2d 963, 290 N.T. 666, 
motion denied 49 17.13.2d 1006, 290 
N.T. 729. 

(2) To prove particular matters. 
U.S.—Aluminum. Inc., v. Reconstruc¬ 
tion Finance Corp., C.C.A.Utah, 161 
F.2d 662—First Nat Bank of San 
Mateo County at Redwood City v. 
R. F. C., D.C.Cal, 123 F.Supp. 620. 

XXC.—Kansas City Power 4k Light 
Ck v. McKay. D.C., 116 F.8upp. 
402. 

Miss.— Smaller War Plants Corp. v. 
Queen Git 7 Lumber Co* 27 8o.2d 
S3 U 200 NMss. ^27. 

Wash.—Southwest Washington Pro¬ 


duction Credit Ass'n of Chehalis v. 
Fender. 150 P.2d 983. 21 Washed 
249—Home Owners* Loan Corp. v. 
Rawson, 83 P.2d 766, 196 Wash. 
548. 

(1) Generally. 

TJ.S.—First Nat. Bank of San Mateo 
County at Redwood City v. R. F. C.. 
D C.Cal., 123 F.Supp. 620. 

Ark.—Mixon v. Home Owners* Loan 
Corp., 134 S.W.2d 9. 199 Ark. 460. 
D.C.—Kansas City Power A Light 
Co. v. McKay. D.C.. 115 F.Supp. 
402. 

Iowa.—In re Thornwall's Estate, 10 
N.W.2d 35, 233 Iowa 626. 

(2) To prove or disprove particular 
matters. 

U.S.—R. F. C. v. Martin Dennis Co.. 
C.AN.J., 195 F 2d 698—R. F. C. v. 
MacArthur Min. Co.. CAllo., 184 
F.2d 913, certiorari denied 71 S.Ct. 
506. 340 U.S. 943, 96 L.Ed. 681. re¬ 
hearing denied 71 8 Ct. 734, 341 U. 
S. 917, 95 L.Ed. 1352—First Nat. 
Bank of San Mateo County at Red¬ 
wood City v. R. F. C.. D.C.CaL, 123 
F.Supp. 620. 

Ark.—Young v. Westark Production 
Credit Ass'n, 257 S.W.2d 274. 

La.—Regional Agr. Credit Corp. ▼. 

Elston, App., 38 So.2d 564. 

44. U.S.—R. F. C. v. Martin Dennis 
Co., C.AN.J., 195 F.2d 698—U. S. 
V. Kay, C.C.AN.T., 101 F.2d 270, 
certiorari denied Kay v. U. S., 59 
S.Ct 789, 306 U.S. 660, 88 L.Bd. 
1056. 

SvldsaLoe sufficient for jary 

Minn.—Barnes v. Northwest Airlines, 
47 N.W.2d 180, 233 Minn. 410. 

4B» Ark.—Young v. Westark Pro¬ 
duction Credit Ass'n, 267 8,W.2d 
274. 

OkL—Rebold v. Home Owners* Loan 
Corp., 124 P.2d 269, 190 Okl. 409— 
McConnell v. Home Owners' Loan 
Corp., 121 P.2d 1001, 190 Okl. 190. 

17? 


leo oYM T for crop loss 
In action against Federal Crop In¬ 
surance Corporation to recover for 
loss of cotton crop, the measure of 
damages was not the highest reason¬ 
able cash market value of cotton be¬ 
tween the time the amount became 
due and the time of trial, but value 
at date when claim was refused.— 
Federal Crop Ins. Corp. v. Thompson, 
Tex Civ.App, 220 S.W.2d 689. 

46. U.S —Stanley W. Ferguson, Inc, 
v. Commodity Credit Corp.. D.C. 
Mass., 65 F.Supp. 261, affirmed, C. 
C.A. 161 F.2d 640. 

Prevailing rate where ooatract made 
In an action on a contract made 
in the District of Columbia with an 
agency of the federal government, 
the rate of interest allowable on re¬ 
covering judgment against the agen¬ 
cy is the rate prevailing in the Dis¬ 
trict.—Stanley W. Ferguson, Inc., v. 
Commodity Credit Corp., supra. 

47. U.S.—U. S. v. Bethlehem Steel 
Corp., C.C.A.Pa., 113 F.2d SOI. af¬ 
firmed U. S. v. Bethlehem Steel 
Corp., 62 S.Ct. 581, 316 U.S. 289, 
86 L.EcL 855. 

48. U.S.—Marks v. Reconstruction 
Finance Corp., C.CJLW.Va., 129 F. 
2d 759—Reconstruction Finance 
Corp. v. Marks. D.aW.Va., 42 F. 
Supp. 477. 

40. Okl.—Rebold v. Home Owners* 
Loan Corp., 124 P.2d 259. 190 Okl. 
409—McConnell v. Home Owners* 
Loan Corp., 121 P.2d 1001, 190 OkL 
190. 

50. U.S.—Reconstruction Finance 
Corp. v. J. G. Menihan Corp., N.T., 
61 S.Ct 485, 212 U.S. 81, 85 L.Ed. 
595. 

Contra Federal Deposit Ins. Corp. v. 

Casady, C.OAOkl., 106 F.2d 784. 
N.J.—Federal Deposit Ins. Corp. v. 
Miller, 83 A2d 228, 130 N.J.Law 
626. 
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ing the additional allowance made b courts- of 
equity in accordance with sound equity practice; 51 
the Federal Rule providing that costs against the 
United States, its officers and agencies shall be im¬ 
posed only to the extent permitted by law is mere¬ 
ly declaratory and effected no change of principle. 55 
By the same reasoning it has been held that a gov¬ 
ernment owned corporation is, when bringing suit, 
on an equal footing with private parties with re¬ 
spect to the requirement of depositing a filing fee. 53 

§ 70. Particular Corporations or Agencies 

a. Housing and home financing 

b. Conservation and control of resources 

and power 

c. Financial instrumentalities generally 

d. Shipping 

e. Other corporations and agencies 

a. Housing and Home Financing 

(1) In general 

(2) Home Owners 9 Loan Corporation 
(1) In General 

Congress has from tima to time created corporate 
agencies to carry out governmental functions with re¬ 
spect to housing and home financing; and such agencies 
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are governed by the rules and principles applicable to 
government owned or controlled corporations generally. 

Under its power to provide for the general wel¬ 
fare congress, in 1937, enacted a low-rent housing 
law, 42 U.S.C.A. ch. 8, for the express purpose of 
assisting the several states and their political subdi¬ 
visions to alleviate the then present and recurrent 
unemployment and to remedy the unsafe and unsan¬ 
itary housing conditions and the acute shortage of 
decent, safe, and sanitary dwellings feu* families of 
low income; 54 and this statute has been held con¬ 
stitutional. 55 Under the act, as amended, there is 
created a Public Housing Administration, under the 
direction of the Public Housing Commissioner, to 
carry out its purposes and provisions. 55 The Federal 
Public Housing Authority, like its predecessor 
the United States Housing Authority, is a govern¬ 
ment owned corporation 57 and a separate entity 
from the government. 53 The acts and duties of a 
regional director of the administration are not min¬ 
isterial but are executive and discretionary in char¬ 
acter. 53 

Provisions in the United States Housing Act plac¬ 
ing conditions as to the operation of housing units 
for which appropriations are made have been held 
within the power of congress; 50 and where provi- 


Tex —National Housing Agency v. 
Orton. Civ.App., 202 S W.2d 243, er¬ 
ror refused no reversible error. 

Btun for rale 

The payment of costs by an unsuc¬ 
cessful litigant, awarded by court in 
the proper exercise of authority it 
possesses in similar cases, is a natu¬ 
ral and appropriate “incident of legal 
proceeding" included in words “sue 
and be sued" as used In statute au¬ 
thorising federal Instrumentality to 
sue and be sued.—Reconstruction Fi¬ 
nance Corp. v. J. O. Menlhan Corp. ( N. 
Y.. €1 S.Ct. 485. 312 U.S 81. 85 L* Ed. 
595. conformed to. D.C., 42 F.Supp. 
244. 

51. U.S.—Reconstruction Finance 
Corp. v. J. G. Menlhan Corp.. su¬ 
pra. 

52. U.S.—Reconstruction Finance 
Corp. v* J. G. Menlhan Corp., supra. 

53. U.S —In re Clerk's Fees and 
Cost Bonds, D.C.Tenn., 48 F.Supp. 
1011 . 

54. Cal.—Kleiber v. City and County 
of San Francisco, 117 P.2d €57, 18 
CaL2d 718. 

N.Y.—Peters v. New York City Hous¬ 
ing Authority. 128 N.Y.S.2d 224, 
modified on other grounds 128 N.Y. 
S.2d 712, 283 AppJDlv. 801, reversed 
on other grounds 121 N.EL2d 528, 
307 N.Y. 519. 

Tex.—Housing Authority of City of 
Dallas v. Higginbotham, 143 S.W. 


2d 79, 135 Tex. 158. 130 A.LR. 
1053, certified questions conform¬ 
ed to. Civ.App, 143 S.W.2d 95. 
Declaration of policy 

The declaration by congress that 
low cost housing is a public use will 
be respected by the courts.—U. S. v. 
City of Milwaukee, D.C.Wis., 49 F. 
Supp. 436, affirmed, C.C.A, 140 F.2d 
286. certiorari denied 64 S.Ct. 1047, 
322 U.S. 735, 88 L-Ed. 1568. 

55. US —City of Cleveland v. U. S., 
Ohio. 65 SCt. 280. 322 U.& 329. 
89 L. Ed. 274. 

Cal.—Housing Authority of City of 
Eureka v. Superior Court in and for 
Humboldt County, 219 P.2d 467, 35 
CaL2d 550. 

56. Tex—National Housing Agency 
V. Orton, Civ.App., 202 S.W.2d 243, 
error refused no reversible error. 

Transfer of fun ct i o ns 
All the functions, powers, and du¬ 
ties of Federal Works Administra¬ 
tor under the I An ham Act relating 
to defense housing were transferred 
by executive order to Federal Pub¬ 
lic Housing Authority, and thereafter 
by the President's Reorgan isatioii 
Plan to the Public Housing Adminis¬ 
tration under Housing and Home Fi¬ 
nance Agency.—Breen v. Housing Au¬ 
thority of City of Pittsburgh, D.C. 
Pa., 119 F.Supp. 320. 

57. U.S.—Van Deman v. U. S., D.C. 
I Ind., 119 F.Supp. 599. 
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58. Tex.—National Housing Agency 
v. Orton, Civ.App., 202 S.W.2d 243, 
error refused no reversible error. 

Administrative arms 

The Public Housing Administra¬ 
tion and Housing and Home Finance 
Agency are administrative arms of 
the federal government and have no 
identity separate and distinct from 
the government, being merely unin¬ 
corporated agencies carrying out gov¬ 
ernmental functions.—Breen v. Hous¬ 
ing Authority of City of Pittsburgh, 
D.QPa., 119 F.Supp. 320. 

59. U.S.—Van Deman v. U. S* D.C. 
Ind., 119 F.Supp. 599. 

60. Baaing m e mb ers of sub versi ve 

Statute providing that no housing 
unit constructed under United States 
Housing Act should be occupied by 
person who is a member of organisa¬ 
tion designated as subversive by At¬ 
torney General of United States op¬ 
erated prospectively and was not a 
“bill of attainder** within constitu¬ 
tional prohibition; but the designa¬ 
tion of an organisation as subversive 
for purpose of the statute violated 
due process clause in Fifth Amend¬ 
ment of Federal Constitution, In view 
of fact that no provision was made 
for hearing to determine whether 
organisation was subversive.—Peters 
v. New York City Housing Authority, 
128 N.Y.8.2d 224, modified on other 
grounds 128 N.Y.S.2d 712, 283 App. 



§ ft UNITED STATES 

slops authorize the administrator to enter into cer¬ 
tain agreements and make his execution of such 
agreements an administrative function, the court is 
without power to pass on the correctness of a de¬ 
termination as made by the administrator with re¬ 
spect to such function. 61 

The statute creating the Public Housing Corpo¬ 
ration expressly provides that the corporation shall 
sue and be sued in its own name, 62 and a similar 
provision applicable to its predecessor, United States 
Housing Authority, was held to subject the author¬ 
ity to suit for torts committed by it while perform¬ 
ing any governmental function delegated to it by 
congress or the president pursuant to congressional 
authority. 62 

Federal Housing Administration . The National 
Housing Act, 12 U.S.C.A. ch. 13, created a Fed- 
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end Housing Administration with authority, sub¬ 
ject to certain limitations, to insure proper financial 
and credit institutions against losses they might 
sustain as a result of loans and advances for the 
purpose of financing alterations, repairs, and im¬ 
provements on, or in connection with, existing struc¬ 
tures and the building of new structures; 64 and 
the plain objective of this act has been said to be 
to stimulate the building trades and increase em¬ 
ployment. 66 The act also provides for mortgage 
insurance by the administration, the mortgagee to 
pay a premium charge for the insurance in ac¬ 
cordance with the statute under terms prescribed 
by the administrator within his authorized discre¬ 
tion. 66 The acts of the Federal Housing Adminis¬ 
trator have been held to be in legal effect acts of 
the United States; 67 and a state court has no ju- 


Div. 801, reversed on other grounds 
121 N.E.2d 629, 307 N.Y. 619. 

6L U.S.—U S. v. City of Milwaukee, 
D.C.Wis., 49 F.Supp. 436, affirmed 
140 F.2d 286, certiorari denied 64 
S.Ct. 1047, 822 U.S. 735, 88 L.Ed. 
1568. 

68. Tex.—National Housing Agency 
V. Orton, Civ.App., 202 S.W.2d 243, 
error refused no reversible error. 
63. Tex.—National Housing Agency 
v. Orton, supra. 

Capacity of government corporations 
to sue and be sued generally see in¬ 
fra 9 68. 

6i U.S.—Federal Housing Adminis¬ 
tration v. Morris Plan Co. of Cal., 
GACal.. 211 F.2d 766, opinion ad¬ 
hered to 214 F.2d 821. 

65 * U.S.—-XT. S. v. Emory, Mo., 62 S. 

Ct 317, 214 U.& 428, 86 L.Ed. 315. 
Making of profits 

The purpose of Federal Housing 
Administration was to stimulate 
housing construction and not to make 
profits by insuring sound loans — 
Levin v. Stratford Plaza, 76 A.2d 658, 
196 Md. 298. 

86. U.S.—Federal Housing Adminis¬ 
tration v. Morris Plan Co. of Cal., 
GACal., 211 F.2d 756, opinion ad¬ 
hered to 214 F.2d 821. 

Tbm purpose of statute requiring 
savings and loan association volun¬ 
tarily terminating federal savings 
and loan insurance to pay premiums 
without coverage for three years aft¬ 
er such termination was to stabilise 
insurance funds for protection of as¬ 
sociations remaining In the system.— 
Federal Sav. A Loan Ins. Corp. ▼. 
Edison Sav. A Loan Ass'll, CAN.T n 
177 F.24 686. 

^SsnMMRil Housing Adminis¬ 
trator, In exsffclSe of discretion grant¬ 
ed to him by statute, made regula¬ 
tion requiring mortgagor upon pay¬ 


ing off mortgage debt secured by Fed¬ 
eral Housing Administration in ad¬ 
vance of its maturity to pay to ad¬ 
ministrator an adjusted premium 
charge of one per cent, of the orig¬ 
inal face amount of the prepaid mort¬ 
gage, the word “adjusted," as used 
In describing the final settlement pre¬ 
mium, could not be construed as in¬ 
tending that unearned premiums 
should be refunded.—Fleetwood Acres 
v. Federal Housing Administration, C. 
AN.Y., 171 F.2d 440. 

Inspection of property 
Where mortgagee made applica¬ 
tions for mortgage insurance by Fed¬ 
eral Housing Administration, reciting 
that it proposed to make mortgage 
loan on property involved, and both 
contractor who built house on such 
land and purchasers signed mortga¬ 
gor's statements attached thereto* 
any inspection by administration, aft- | 
er acceptance of application, was only j 
for protection of administration, and 
therefore administration was not in 
privity with purchasers and owed 
them no duty to inspect premises 
for proper construction.—Johnson v. 
Federal Housing Administration, 261 
P.2d 161, 128 Colo. 144. 

Fees collectible by mortgages 

Agreement whereby president of 
corporate mortgagor pledged a sum 
to save mortgagee harmless from 
any loss or damage resulting from 
any default of terms of mortgage 
and note, was not prohibited by regu¬ 
lation of Federal Housing Adminis¬ 
trator providing that mortgagee may 
collect from mortgagor only record¬ 
ing fees* mortgage end stamp taxes, 
if any, and such cost of survey and 
title search as are approved by the 
commissioner, since any liability un¬ 
der agreement would not be collect¬ 
ed from the mortgagor, but from a 
third party, and thus would not be 
within purview of the regulation.— 
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Garden Homes, Inc. v. U. S., GAN 
H., 210 F 2d 281. 

Assumption of oontrol of property 
during default 

Federal Housing Administration, as 
sole preferred stockholder of corpo¬ 
rate apartment owner, could, upon 
corporation’s default in payments of 
loan insured by administration, have 
assumed control and management of 
apartment project but could not be 
compelled to operate project during 
period of default.—U. S. v. Anderson 
Apartments, Inc., DC.SG, 114 F. 
Supp. 69. 

67. Ohio.—Paul v. Paul Lighting 

Fixture Co.. 8 Ohio Supp. 67. 

Foroe and offset of regulations 

Regulations and amendments there¬ 
to issued by Federal Housing Admin¬ 
istrator are a part of contract of In¬ 
surance issued by the Federal Hous¬ 
ing Administration, insuring a lender 
against losses on property Improve¬ 
ment loans made in conformity with 
the National Housing Act and regu¬ 
lations Issued by the administration, 
but statements of policy Issued by 
the administration do not have a sim¬ 
ilar binding effect and cannot be con¬ 
sidered a part of the contract—Fed¬ 
eral Housing Administration v. Mor¬ 
ris Plan Co. of Cal, C.ACal., 211 F. 
2d 766, opinion adhered to 214 F.2d 
821. 

Ooastruotloa aid operation of regula¬ 
tions 

Provision of regulation of Federal 
Housing Administration requiring 
certain acts of a lender before dis¬ 
bursing the proceeds of a loan to one 
other than a borrower or a borrower 
and another Jointly, excludes from 
its requirements loans to a borrower 
or a loan wherein a borrower Joins 
with another, and thus failure of the 
lender to comply with the particular 
regulations on such a loan does not 
vitiate contrast of Insurance issued 
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risdiction to review and determine an administra¬ 
tive act of tiie Federal Housing Commissioner.** 

The provision of the act that the Federal Housing 
Administrator shall, in carrying out certain provi¬ 
sions of the act, be authorized, in his official ca¬ 
pacity, to sue and be sued in any court of com¬ 
petent jurisdiction, state or federal, makes the ad¬ 
ministrator, as sudi, subject to suit;** and he 
has been held subject to suit for the tort of his 
agent in the course and scope of the agent’s em¬ 
ployment. 70 


(2) Home Owners’ Loan Corporation 

The powers, functions and status of the Home Own¬ 
ers’ Losn Corporation are d etermi ned by general prin¬ 
ciple# of law and relevant statutory enactments. 

In 1953, congress enacted the Home Owners’ 
Loan Act, 12 U.S.C.A. ch. 12, for the purpose of re¬ 
lieving distressed home owners from threatened 
or pending foreclosures by amortization and re¬ 
financing of their existing indebtedness 71 and aiding 
them to rebuild their financial independence. 71 The 
object of the act was not to liquidate frozen as¬ 
sets of banking institutions 71 or to benefit lien¬ 
holders 7 * or improve the mortgagee’s security; 76 


to lender by Federal Housing Admin¬ 
istration.—Federal Housing Adminis¬ 
tration v. Morris Plan Co. of Cal., su¬ 
pra. 

68 . N.Y.—Dinkes v. Glen Oaks Vil¬ 
lage, 182 N.Y S.2d 138, 206 Mlsc. 

143. 

Claim of excessive rentals 

(1) National Housing Act contem¬ 
plated no downward revision of rent 
ceilings by commissioner based on ac¬ 
tual costs of construction of housing 
project in view of provisions of Act 
providing that rent schedules should 
be based upon maximum average 
rentals fixed prior to Insurance of 
mortgage loan financing housing proj¬ 
ect and regulations providing only 
for increases in rent ceilings and no 
similar provision for decreases — 
Dinkes v. Glen Oaks Village, supra. 

(2) Tenants* complaint alleging 
that Federal Housing Authority's de¬ 
termination of rents assessed tenants 
in housing project was "arbitrary, ca¬ 
pricious and unreasonable" because it 
was based on construction cost ar¬ 
rived at without proper investiga¬ 
tion and without comparison with 
actual construction cost was insuffi¬ 
cient to support enjoining any evic¬ 
tion action on part of landlord or re¬ 
straining collection of increased rent¬ 
als for housing accommodation pend¬ 
ing final determination of action In 
federal court.—Dinkes v. Glen Oaks 
Village, supra. 

(8) Tenants in F. E A. financed 
housing facilities, the rentals for 
which had been fixed by Commis¬ 
sioner pursuant to Housing Act, had 
no such right or Interests violated 
as would entitle them to maintain 
action predicated upon alleged exces- 
siveness of cost estimate made in 
mortgage application, notwithstand¬ 
ing their contention that there was 
"direct relationship" between rents 
fixed and mortgage principal insured 
by F. H. A.—Fieger v. Glen Oaks Vil¬ 
lage, 183 M.Y.8.2d 88, 206 Mlsc. 187. 

(4) Only occasion where state 
court may have jurisdiction over an 
action with respect to rentals fixed 
by Federal Ho ning Authority is 


where maximum rentals established 
by Federal Housing Authority have 
been exceeded by the landlord, but 
court has no power to fix the rentals 
Itself or to lend its aid to their de¬ 
termination.—Dinkes v. Glen Oaks 
Village, 132 N.Y.S.2d 138, 206 Mlsc. 
143. 

89. US.—Federal Housing Adminis¬ 
tration, Region No. 4 v. Burr, Mich., 
60 S Ct. 488, 309 U.S. 242, 84 L.Ed. 
724—RJordan v. Ferguson, C.C.AN. 
Y, 147 F.2d 983—Riordan v. Fergu¬ 
son, D.C N.Y., 42 F.Supp. 47. 
Capacity of government corporations 
to sue and be sued generally see in¬ 
fra fi 68. 

Restrictions 

The right to sue the Federal Hous¬ 
ing Administration granted by con¬ 
gress must be taken subject to such 
restrictions as have been Imposed.— 
Federal Housing Administration, Re¬ 
gion No. 4 v. Burr, Mich.. 60 S.Ct. 488, 
309 U.S. 242, 84 L.Ed. 724. 

70. Minn.—Zina v. Justus, 299 N.W. 
686. 211 Minn. 1. 

71. U.S —Prato v. Home Owners' 
Loan Corp., D.C.Mass., 24 F.Supp 
844. 

Ark.—Birman v Sloss Realty Co., 129 
S.W.2d 602, 198 Ark. 534. 

Cal.—McAllister v. Drapeau, 92 P.2d 
911, 14 Cal.2d 102. 125 ALR. 800 
—Morrison ▼. Landers, 133 P.2d 
34, 66 Cal.App.2d 607. 

Ill.—Rasmussen v. Mitchell, 53 N. 

E.2d 467, 321 Ill.App 618. 

Md.—Fletcher v. Flournoy, 81 A2d 
232, 198 Md. 63, certiorari denied 
72 S.Ct. 649. 343 U.S. 917, 96 L.Ed. 
1331. 

Mich.—Meek v. Wilson, 278 N.W. 781, 
283 Mich. 679. 

Mo —Cannon v. Blake, 182 S.W.26 303, 
363 Mo. 294. 

N.J.—F. S T. Corp. v. Onorato, 50 A/ 
2d 467, 189 N J.Eq. 195—Markowitz 
v. Berg, 4 A 2d 410, 125 N.J.Eq. 56. 
affirmed 11 A2d 107, 127 N.J.Eq. 
90. 

N.D.—Turtle Mountain Supply Co. v. 

Krieg. 7 N.W.2d 482, 72 N.D. 838. 
Pa.—Walker v. Oakley, 82 A2d 663. 
147 Pa. 406. | 


Utah—Haroldsen v. Yeates, 148 P.2d 
850, 104 Utah 398. 

Other statements of purpose 

(1) The purpose of Home Owners' 
Loan Act is to save homes from 
threatened or pending foreclosures, 
and to protect small home owners by 
judiciously refinancing their obliga¬ 
tions with enough to pay incumbranc¬ 
es on their homes and temporary re¬ 
lief alone was not within objective of 
act.—Schram v. Welton, D.C.Mich., 85 
F.Supp. 889. 

(2) The Home Owners' Loan Act of 
1932 was an emergency measure en¬ 
acted for relief of home owners who 
were unable to carry or refund their 
mortgage indebtedness, and purpose 
and intent of the act was to free such 
owners' home property from an op¬ 
pressive mortgage or other lien and 
to reduce and settle owners* obliga¬ 
tions so as to give them a chance to 
become rehabilitated.—Bealkowski v. 
Powers, 35 N.E.2d 386, 310 XlLApp. 
662. 

(3) Additional statements. 

ND.—Willlston Sav. A Loan Ass'n 
v. Kellar, 22 N.W.2d 20, 74 N.D. 
338. 

OkL—Local Federal Savings A Loan 
Ass'n of Oklahoma City v. Sheets, 
130 P.2d 825, 191 OkL 439. 

Tex.—Roberson v. Home Owners* 
Loan Corp., Civ.App., 147 S.W.24 
949. error dismissed, judgment cor¬ 
rect. 

72. Ark.—Birman v. Sloss Realty 
Co., 129 S.W.2d 602, 108 Aik. 584. 

Ill—Rasmussen v. Mitchell, 53 N.E. 
2d 467, 321 ULApp. 618—Bealkowski 
v. Powers, 35 N.E.2d 380, 810 I1L 
App. 062. 

73. Ohio.—Weber v. Sternad, 20 N.E. 
2d 623, 00 Ohio App. 258, affirmed 
43 NE.2d 227, 140 Ohio St. 253. 

74. Ga.—Conklin v. Lewis State 
Bank, 00 S.E.3d 447, 207 Ga. 106. 

Mo.—Cannon v. Blake, 182 RW.2d 
803, 353 Mo. 294. 

N.J.—Markowitz v. Berg, 4 Aid 410, 
125 N.J.E*. 56, affirmed 11 Aid 
107, 127 N.JJCq. 00. 

7a Pa.—Walker v. Oakley, 52 A 2d 
503, 347 Pa. 405. 


125 



91 G.J.& 


| im UNITE® GRATm 

it was intended solely for the benefit of home own- poses the Home Owners’ Loan Corporation was 
ers and any benefit to creditors was merely inci- formed. 79 This corporation has been held to have 
dental. 79 Various provisions in the statute have been properly organized according to law and to 
been considered and held to be within the power have had complete corporate existence; 80 it had 
of congress to enact. So, it has been held that stock and capital, 81 all of it owned and held by 
congress was entitled, in providing for loans to the United States. 88 
home owners under the act, to prevent misapplica¬ 
tion of public funds and to protect officials from Although the corporation was engaged in pri- 
being misled, 77 and to protect borrowers from being vate business 88 veiy much in the same manner 
imposed on by improper charges for services in as a private person or corporation 84 and had a sep- 
connection with their applications. 78 ara t c and distinct legal existence from the govem- 

Pursuant to the act and to carry out its pur- ment of the United States, 85 it was also a federal 


78. Cal—McAllister ▼. Drapeau. 92 
P.2d *11. 14 CaL2d 102. 125 A.L.R. 
800—Temple v. Corp. of America. 
163 P.2d 67. 71 CaLApp.2d 599— 
Campbell v. Sutton, 146 P.2d 91. 
62 CaLApp.2d 621—Morrison v. 
Landers. 133 P.2d 34. 66 CaLApp.2d 
607—Richard XL Adams Co. v. Pa¬ 
cific States Savinas A Loan Co.. 94 
P.2d 370. 34 Cal.App.2d 723. 

Ga.—Conklin v. Lewis State Bank, 
60 S.EL2d 447. 207 Ga. 106. 

Mich.—Meek v. Wilson, 278 N.W. 711, 
283 Mich. 679. 

Mo.—Cannon v. Blake. 182 S.W.2d 303, 
353 Mo. 294. 

N.J.—P. S. T. Corp. v. Onorato, 60 
A.2d 467, 139 N.J.Eq. 196—Marko¬ 
witz v. Berg. 4 A. 2d 410, 125 N.J. 
Eq. 56. affirmed 11 A.2d 107, 127 N. 
J.Eq. 90. 

Ohio.—Weber v. Sternad, 39 N.E.2d 
623. 69 Ohio App. 258. affirmed 43 
N.E.2d 227, 140 Ohio St. 253. 

Pa.—Walker v. Oakley, 32 A.2d 563. 
347 Pa. 406. 

Utah.—Haroldsen v. Yeates, 140 P.2d 
350, 104 Utah 398. 

Versons sought to be benefited 

The national public purpose em¬ 
bodied in the Home Owners* Loan 
Act is to afford relief only to home 
owners, whether single man or wo¬ 
man. with or without dependents, 
owning and using realty in fee sim¬ 
ple as a home, or held as a home¬ 
stead, and to afford benefits to heads 
of families owning and using prop¬ 
erty as homes.—Roberson v. Home 
Owners* Loan Corp., Tex Civ.App. t 
147 S.W.2d 949, error dismissed, judg¬ 
ment correct. 

77. U.S.—Kay v. U. K. N.Y., 58 S.Ct 
468, 803 U.S. 1. 82 L.Ed. 607. 

CaL—Eddy v. Home Federal Savings 
A Loan Ass’n, 140 P.2d 156, 60 CaL 
App. 2d 42. 

7a U.a— Kay v. U. S„ N.Y., 58 8. 

CL 408, 303 U.a 1, 82 L.Ed. 607. 
CaL—Eddy v. Home Federal Savings 
A Loan Ass’n, 140 P.2d 156. 60 CaL 
Ap»2d 42. 

The provision of Home Owners* 
frofin Act, which has since been re¬ 
pealed and incorporated in 38 U.a 


C A. 8 223, prohibiting receipt of feeB 
other than those authorized and re¬ 
quired by Home Owners' Loan Cor¬ 
poration was separable from other 
provisions of act, since public funds 
and public transactions required pro¬ 
tection, regardless of ultimate de¬ 
termination concerning validity of en¬ 
terprise.—Kay v. U. a, N.Y., 58 S. 
Ct. 468, 303 U.S. 1. 82 L.Ed. 607. 

79. Ark.—Cooper v. Home Owners' 
Loan Corp., 126 8.W.2d 112, 197 
Ark. 839. 

Neb—Central Market v. King, 272 
N.W. 244, 132 Neb. 380, certiorari 
denied Home Owners* Loan Corp. 
v. Central Market, 58 S.Ct. 17, 302 
U.S 687, 82 L.Ed 531. 

Wash.—Jones v. Curtiss, 147 P.2d 
912. 20 Wash.2d 470. 

Other statements 

(1) The Home Owners' Loan Cor¬ 
poration was an agency of the fed¬ 
eral government created during the 
world wide depression to afford re¬ 
lief to home owners in such financial 
distress as they could not discharge 
existing encumbrances on their 

! homea—Temple v. Corp. of America, 
163 P.2d 67. 71 CaL App. 2d 599. 

(2) The Home Owners* Loan Cor¬ 
poration, a wholly owned federal gov¬ 
ernment corporation, was created to 
lend assistance to home owners, who 
because of economic disturbance were 
hard pressed and their life savings 
liable to be wiped ouL—Weber v. 
Sternad. 39 N.E.2d 623, 69 Ohio App. 
258, affirmed 43 N.E.2d 227, 140 Ohio 
8L 253. 

Xt Is act the purpose of the corpo¬ 
ration to support and uphold the 
homeowners at the expense and detri¬ 
ment of creditors.—Birman v. Sloss 
Realty Co., 129 8.W.2d 602, 198 Ark. 
534. 

80. U.S.—Federal Sav. A Loan Ins. 
Corp. v. Third Nat. Bank in Nash¬ 
ville, D.C.Tenn., 60 F.Supp. 110, 
reversed on other grounds 158 F.2d 
678, certiorari denied 67 8.CL 49, 
329 U.S. 718, 91 L.E<L 622 and 67 
S.CL 50, 329 U.S. 718. 91 LJDd. 623. 

D.C.—U. 8. ex reL Fletcher v. Fahey, 
121 F.2d 28, 73 AppJLC. 257, cer¬ 
tiorari denied 62 8.CL 84, 814 U.& 
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624, 86 L Ed. 601—Fletcher v. 

Jones. 105 F.2d 58. 70 App.D.C. 179. 
certiorari denied 60 S.CL 116, 308 
U.S. 555, 84 L.Ed. 467. 

Md.—Fletcher v. Flournoy, 81 A.2d 
232, 198 Md. 53, certiorari denied 
72 S.CL 649, 348 U.a 917, 96 L.EA 
1331. 

Tex—Home Owners' Loan Corp. v 
Williams. CivJLpp.. 168 RW.2d 326, 
error refused. 

Estoppel to deny corporate existence 
Where makers of note secured by 
mortgage, contracted with Home 
Owners* Loan Corporation as a cor¬ 
poration and received the benefits of 
the contract with It, they were es¬ 
topped to deny, as against !L in an 
action to enforce the mortgage, that 
corporation had been legally organ¬ 
ized, or to assert in any manner any 
defect In Its organization.—Home 
Owners' Loan Corp v. Gordon, 97 P. 
2d 845. 36 Cal.App.2d 189. 

Tbm Federal Home Loam Bank 
Board is authorized to perform ad¬ 
ministrative duties only and does not 
possess any of the attributes of a 
"corporation."-Home Owners* Loan 
Corp. v. Gordon, supra. 

8L Tex.—Home Owners 9 Loan Corp 
▼. Williams, Civ.App., 168 S.W.2d 
325, error refused. 

88. U.8.—Walker v. Home Owners' 
Loan Corporation, D.C.CaL, 25 F. 
Supp. 589. 

Ohio.—Weber v. Sternad, 39 N.E.2d 
623. 69 Ohio App. 258, affirmed 43 
N.E.2d 227, 140 Ohio 8L 253. 

Wash.—McAvoy v. Weber, 88 P.2d 
448, 198 Wash. 870. 

83 . Ark.—Sirman v. Sloss Realty 
Co.. 129 S.W.2d 602, 198 Ark. 534. 
Neb.—Central Market v. King. 272 
N.W. 244, 132 Neb. 380, certiorari 
denied Home Owners* Loan Corp. 
v. Central Market. 63 8.CL 17, 802 
U.S. 687, 82 L.Ed. 581. 

86. Tex.—Home Owners' Loan Cor¬ 
poration v. Williams, Civ.App., 168 
S.W.2d 325, error refused. 

Wash.— McAvoy v. Weber, 88 P.2d 
448. 198 Wash. 870. 

8A Neb,—Central Market a King, 
372 N.W. 244, 122 Neb. 380. oertio- 
rari denied Home Owners 9 Loan 
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agency 8 * or instrumentality. 87 Its funds were 
public funds 88 and it was held to exercise govern¬ 
mental functions, 88 but it has also been held that 
while the corporation was an instrumentality of 
the United States in the sense that it was designed 
and was owned, controlled, and supported as such, 
nevertheless its object was not to aid the govern¬ 
ment in the exercise of its sovereign powers, nor 
was it designed to facilitate some project by which 
the government as such was to be protected and 
benefited, and to this extent, could not be said to 
be engaged in governmental functions. 90 The Home 
Owners 9 Loan Corporation was not, with respect to 
its status within a given state, a foreign corpo¬ 
ration, 91 and was not subject to state laws re¬ 
quiring compliance by foreign corporations with 
certain provisions; 92 for the purposes of foreclosing 
a mortgage it was a domestic corporation. 93 To 
the extent that congress consented, the corporation 
was subject to state regulation and control. 94 


Powers generally. The Home Owners 9 Loan Cor¬ 
poration had full power to do what was necessary 
to carry out its governmental functions 88 but it 
could not legislate 88 or exercise the powers of the 
executive or judicial brandies of the government. 87 
Whether or not the powers of the corporation 
were, in a particular instance, exerrised in accord¬ 
ance with its charter, concerned the federal gov¬ 
ernment alone and could not be questioned by ei¬ 
ther the borrowers or third persons, assuming the 
act in question was not entirely fordgn to the pur¬ 
poses for which the corporation was created so as 
to make it void. 98 

The Federal Home Loan Bank Board, authorized 
by the Home Owners 9 Loan Act to create and op¬ 
erate the Home Owners 9 Loan Corporation, was 
also empowered to make appropriate bylaws, rules 
and regulations for the accomplishment of the pur¬ 
poses of the Act, 99 and such rules and regulations 
had the force and effect of law. 1 


Corp. v. Central Market. 58 SCt. 
17, 302 US. €87, 82 LEd. 631. 
Tex.—Home Owners' Loan Corp. v. 
Williams, Civ.App, 168 S.W.2d 325. 
error refused. 

88. US —U. S. v. Sherman, D.CN. 
Y., 41 F Supp. 463—Walker ▼. Home 
Owners' Loan Corp., D.C.Cal., 25 
F.Supp 589. 

Cal.—Temple v. Corp. of America, 163 
P.2d 67, 71 Cal.App.2d 599. 

87. U.S.—Federal Sav. A Loan Ins. 
Corp v. Third Nat. Bank in Nash¬ 
ville, D.C.Tenn., 60 F.Supp. 110. re¬ 
versed on other grounds, C C A., 

163 F.2d 678. certiorari denied 67 
S.Ct. 40. 829 U.S. 718. 91 LEd. 
622 and 67 SCt 50. 329 U.S. 718. 91 
L.Ed. 623—Walker v. Home Own¬ 
ers' Loan Corp., D.C.Cal., 25 F Supp. 
689. 

N.J.—Herman v. Home Owners' Loan 
Corp., 200 A. 742, 120 N.J.Law 437, 
affirmed 4 A.2d 281, 122 N J.Law 
94. 

Wash.—McAvoy v. Weber, 88 P.2d 
448, 198 Wash. 370—Home Owners' 
Loan Corp. v. Rawson, 83 P.2d 765, 
196 Wash. 548. 

88 . U.a—Walker v. Home Owners' 
Loan Corp* D.OCal., 25 F.Supp. 

589. 

88 . U.a— U. a v. Sherman, D.C.N.Y., 
41 F.8upp. 463. 

8a Nob.—Central Market v. Kin*, 
272 N.W. 244, 122 Neb. 380, certio¬ 
rari denied Home Owners' Loan 
Corp. v. Central Market, 68 RCt. 17, 
202 U.a 687. 82 LJfid. 531. 

Wash.—McAvoy v. Weber, 88 P.2d 
448, 198 Wash. 370. 

81* N.Y.—Home Owners* Loan Cor¬ 
poration v. Barone, 298 N.Y.R 531, 

164 Misc. 187. 


Okl —Severson v. Home Owners Loan 
Corp., 88 P.2d 844, 184 Old. 496. 

8a Okl—Severson v. Home Owners 
Loan Corp., supra. 

Foreign, banking corpor a tion 

Home Owners’ Loan Corporation 
is not a "foreign corporation," within 
meaning of statute requiring foreign 
banking corporation to apply for and 
obtain a certificate from superintend¬ 
ent of banks, authorising such corpo¬ 
ration to do business in state.—Home 
Owners' Loan Corp. v. Barone, 298 
N.Y.S. 531, 164 Misc. 187. 

9a NT.—Home Owners’ Loan Cor¬ 
poration v. Barone, supra. 

94. Applica b ili t y of moratorium and 
mediation laws 

(1) The repeal by the Legislature 
of statute providing that mortgage 
moratorium statute and mediation 
laws should not apply to loans made 
or discounted or mortgages held by 
federal agencies impliedly left loans 
of all federal agencies subject to both 
moratorium and mediation laws.— 
Home Owners' Loan Corp. v. Robin¬ 
son, 285 N.W. 768, 231 Wis. 248. 

(2) However, the Legislature was 
without power to enact statute mak¬ 
ing moratorium and mediation laws 
applicable to loans of federal agencies 
which would retroactively affect 
loans made by federal agencies dur¬ 
ing time that they were expressly not 
subject to such lawa—Home Owners’ 
Loan Corp. v. Robinson, supra 

(3) Statutory provision entitling 
the Home Owners' Loan Corporation, 
a federal agency, to "sue and be sued" 
subjects the corporation to police 
power of state so as to render it sub¬ 
ject to a state moratorium statute.— 
In re Pfetfsler. 291 N.W. 582, 67 RD. 
207. 


95. U.S.—U. S v. Sherman, D.C.N.Y., 
41 F.Supp. 463. 

9A Ark.—Simian v. Sloss Realty 
Co., 129 S.W.2d 602, 198 Ark. 534. 
Neb.—Central Market v. King. 272 
NW. 244. 132 Neb. 380, certiorari 
denied Home Owners' Loan Corp. 
v. Central Market. 58 RCt. 17. 802 
U.S. 687, 82 LJSd. 531. 

97- Neb.—Central Market v. King. 
272 N.W. 244, 132 Neb. 380, certio¬ 
rari denied Home Owners' Loan 
Corp. v. Central Market. 58 S.Ct. 
17. 302 U.S. 687, 82 LEd. 531. 

9ft Miss.—Home Owners* Loan Corp. 
v. Moore, 185 So. 253. 184 Miss. 283. 

9ft U.S.—Adams v. Home Owners* 
Loan Corp., C.C.A.Neb., 107 F.2d 
139. 

Ark —Sirman v. Sloss Realty Co., 129 
S W.2d 602, 198 Ark. 534. 

Mich.—Meek v. Wilson. 278 N.W. 731. 

283 Mich. 679. 

Regulation held proper 

The regulation of the Federal Home 
Loan Bank Board requiring informa¬ 
tion concerning violations affecting 
the Home Owners* Loan Corporation 
to be sent to the criminal section of 
the legal department was a proper 
regulation adapted to carry out the 
Home Owners* Loan Act— v. 
Home Owners* Loan Corp., CCA 
Neb., 107 F.2d 139. 

L Iowa.—Kraetsch v. Stull, 29 N.W. 
, 2d 241, 288 Iowa 944. 

Rffeet on other agsaolsg 
Rules and regulations promulgated 
under Home 'Owners* Loan Act for 
guidance and control of Home Own¬ 
ers' Loan Corporation's agents and 
agencies In making loans and agree¬ 
ments that holders of mortgages liq¬ 
uidated by such loans may take gee- 
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Directors, officers, and agents . The Home Own¬ 
ers 9 Loan Corporation was governed by a board of 
directors consisting of the members of the Federal 
Home Loan Bank Board; 2 and such board was 
vested with authority to exercise its discretion in 
an administrative capacity to effectuate the clearly 
and definitely expressed policy in the statute. 8 Offi¬ 
cers and agents of the corporation had such pow¬ 
ers as were conferred by the board 4 and powers 
implied from those conferred; 6 and the corpo¬ 
ration could ratify any act of an officer or agent 
which it might have authorized. 6 In conformity 
with the general rule affecting government owned 
or controlled corporations and other federal agen¬ 
cies and instrumentalities, as discussed supra § 67, 
knowledge of an officer or agent of the Home Own¬ 
ers 9 Loan Corporation acquired in connection with 
his duties was ordinarily imputable to the corpora¬ 
tion. 7 All employees of the corporation were 
deemed to be engaged by the United States. 6 

Operations of corporation; rights and obligations 
of creditors and borrowers . Under the terms of the 
Home Owners 9 Loan Act the corporation could 
not be compelled by either the mortgage creditor 
or debtor to refinance a mortgage indebtedness 


91 iq*j. & 

but had the sole power to determine whether it 
would do so, 8 and could lay down conditions gov¬ 
erning a particular case. 10 The act did not in¬ 
tend that advances should be made on the strength 
of the mortgage security alone freed of the usual 
obligation of the borrower for deficiency on fore¬ 
closure, and hence it was the duty of the corpora¬ 
tion to enforce the personal liability of mortgagors 
for deficiency judgments. 11 The corporation had 
discretion in the matter of granting extensions of 
time, its exercise depending on the circumstances 
of the mortgagor and the condition of the security, 
and the courts could not interfere with that dis¬ 
cretion. 12 It was also empowered under the stat¬ 
ute to exchange bonds and advance cash to re¬ 
cover homes lost by voluntary surrender to the 
mortgagee after a specified date. 12 

It was not against public policy for the corpora¬ 
tion to require a satisfaction of the indebtedness in 
connection with the refinancing of the mortgage 
debt. 14 The inclusion of an ultra vires provision 
in a note and mortgage with respect to rate of in¬ 
terest did not render the instruments unenforceable 
in other respects. 16 The acceptance of bonds by 


ond mortgages from mortgagors have 
no force or effect on or against other 
persons or agencies.—Krause v. 
Swanson. 3 N.W.2d 407. 141 Neb. 256. 
SL Ark.—Sirman v. SIobb Realty Co.. 

129 S.W.2d 602. 198 Ark. 534. 
Wash.—Home Owners' Loan Corp. v. 
Rawson. 88 P.2d 765. 196 Wash. 548. 

3. legiilattn authority mot dele¬ 
gated 

The statute under which the Home 
Owners* Loan Corporation was creat¬ 
ed and under which its board of di¬ 
rectors is authorized to function does 
no more than permit the administra¬ 
tive board to exercise the discretion 
vested in it to effectuate the clearly 
and definitely expressed policy in the 
statute, and does not improperly del¬ 
egate legislative authority to the 
board.—Home Owners* Loan Corp. v. 
Rawson. supra. 

4. Miss.—Adams v. St. Clair. 188 So. 
559. 185 Miss. 416. 

ft. Tex.—Helms v. Home Owners' 
Loan Corp.. 103 S.W.2d 128. 129 
Tex. 121. 

#• Miss.—Adams v. St. Clair. 188 So. 
559. 185 Miss. 416. 

1 Conn.—Lavery v. Rizsa. 9 A.2d 
819. 126 Conn. 132. 

yiML —Ressen v. Northwestern Nat. 
Bank 4b Trust Co. of Minneapolis, 
56 N.W.2d 663. 288 Minn. 814. 
Wash.—McVicar v. Paters. 126 P.3d 
485. 12 Wash. 2d 92. 

U.S.—Walker v. Home Owners 
Loan Corp* D.CCaL, 25 F.Supp. 589. 


8. N.J.—F. & T. Corp. v. Onorato. 

50 A.2d 467 t 189 N.J.Eq. 195. 

N.D.—Williflton Sav. 4b Loan Ass*n v. 

Kellar, 22 N.W.2d 30. 74 N.D. 338. 
Approval by state direetor 
U.S.—Cusim&no v. U. 8., 126 CtCl. 
351. 

10l N.J.—P. S. T. Corp. v. Onorato. 

50 A.2d 467. 139 N.J.Eq. 195. 

N.D.—Williston Sav. & Loan Ass'n v. 

Kellar. 22 N.W.2d 30. 74 NJ>. 838. 
Aoeeleratlon clause in mortgage 
Where mortgage which was execut¬ 
ed to the Home Owners' Loan Corpo¬ 
ration as mortgagee provided that 
any failure to comply with the terms 
of mortgage would make entire debt 
due and payable, the provision was 
valid as against contention that the 
act creating the corporation did not 
provide for such acceleration.—Home 
Owners* Loan Corp. v* Stookey. 81 P. 
2d 1096, 59 Idaho 267. 

1L N.J.—Home Owners' Loan Corp. 
v. Grundy, 4 A.2d 784, 122 N.J.Law 
301—F. S. T. Corp. v. Onorato, 50 A. 
2d 467, 139 N.J.Bq. 195. 

IS. Fla.—Home Owners' Loan Corpo¬ 
ration v. Wilkes, 178 So. 161, 130 
Fla. 492. 

OkL—Rebold v. Home Owners' Loan 
Corp., 124 P.2d 259. 190 Okl. 409 
—McConnell v. Heme Owners' Loan 
Corp.. 121 P.3d 1061, 190 Okl. 190. 

IS. Kan.—Home Owners* Loan Corp. 
v. Humphrey, 85 P.2d 7. 148 Kan. 
779. 


Ultra vires 

A judgment creditor of mortgagor 
who had lien on mortgaged property 
was not entitled to question whether 
loan by Home Owners' Loan Corpora¬ 
tion to mortgagor for repurchase of 
property after conveyance to mort¬ 
gagee in consideration of mortgage 
was ultra vires because mortgaged 
property was not mortgagor's home. 
—Home Owners* Loan Corp. v. Hum¬ 
phrey, supra. 



A mortgage taken by the Home 
Owners' Loan Corporation to secure 
loan to mortgagor for repurchase of 
mortgaged property which had been 
conveyed to mortgagee in considera¬ 
tion of mortgage was a "purchase 
money mortgage" the lien of which 
was superior to prior Judgment lien, 
notwithstanding that in application 
for loan mortgagor falsely repre¬ 
sented that property was his home 
encumbered by a mortgage, and that 
loan was sought to effect redemption 
from mortgage.—Home Owners' Loan 
Corporation v. Humphrey, supra. 

14 Fa.—Dime Bank 4b Trust Co. of 
Pittston v. Walsh, 17 A.2d 728, 148 
Pa.8uper. 189—Nuss v. Kemmerer, 
17 LehXfcJ. 879, 53 York Leg.Rec. 
15. 

1ft. OkL—Rebold v. Home Owners* 
Loan Corp* 124 P.2d 256, 186 OkL 
468. 
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the mortgagee or owner of foreclosed premises cretionaiy and allowed the corporation reasonable 
was entirely optional. 16 leeway in fixing the terms of such second mart- 

A regulation limiting the amount for which the but “ ordcr to ““P 1 * with this regulation 

mortg^e might take a second mortgage from the * «■* ** corporation be fully ml- 

mortgagor was mandatory;” an agreement by the of ** amount and terms of any auch proposed 

home owner to pay the mortgagee in excess of such 8econ< * mortgage. 21 

limit was held to be against public policy 18 and a Capacity to sue and be sued . By virtue of express 
mortgage in excess of such limitation would be statutory provision, the Home Owners* Loan Cor- 
canceled. 1 * On the other band, a regulation pro- poration had authority to sue 22 and be sued 22 and, 
viding that in no case should the second mortgage although there is authority holding otherwise, 24 

be in terms which would cause the mortgagor’s pay- it has been held that having been granted no im- 

ments to the corporation to be a hardship or de- munity from civil process it was subject to the 

prive the mortgagor of reasonable opportunity same liability to suit as other corporations simflar- 

to pay such second mortgage was held to be dis- ly employed. 25 It was liable to all civil process in¬ 


is. Mass.—Council v. Cohen, SI N.E 
2d 967, SOS Mass. S48. 

Neb.—Murphy v. Omaha Loan St 
Building 1 Ass'n, S N.W.2d 40S, 141 
Neb. 230. 

N.D.—Will is ton Bav. St Loan Ass'n 
▼. Kellar, 22 N.W.2d 30, 74 N.D. 338. 
Bstoppel to repudiate aooeptaaoe 
Creditor who allegedly signed 
agreement with Home Owners’ Loan 
Corporation to accept bonds in pay¬ 
ment of indebtedness, without read¬ 
ing or knowing the contents of the 
agreement, was guilty of negligence 
and could not avoid the effect of the 
agreement because of his failure to 
read it. 

Ill —Bealkowskl v. Powers, 35 N.E 2d 
386. 310 m.App. 662. 

Iowa.—Kraetsch v. Stull, 29 N.W.2d 
341, 238 Iowa 944. 

17. R.I.—Papazlan v. Emerzian, 35 
A.2d 9, 69 R.I. 443, reargument de¬ 
nied 35 A.2d 636, 69 R.L 443. 483. 

Who may invoke sola 

A rule of the Home Owners' Loan 
Corporation limiting the amount of 
Junior liens upon properties on which 
It places mortgages Is Intended to 
benefit distressed home owners and 
also the corporation in that the own¬ 
ers are more liable to meet their ob¬ 
ligations to the corporation when not 
burdened by large second liens; ei¬ 
ther the corporation or the owners 
have, therefore* standing to insti¬ 
tute appropriate action to have larger 
second liens canceled.—Mascl v. 
Moose Bldg. 4b Loan Ass'n, S3 PaJMst. 
4b Co. 468. 

Application of rule 
Rules of the Home Owners' Loan 
Corporation permitting mortgagee to 
take a second mortgage from home 
owner If second mortgage does not 
exceed difference between corpora¬ 
tion's appraisal and amount of cor¬ 
poration's first mortgage, do not per¬ 
mit consideration of taxes and loan 
costs which arc deducted from 
amount mortgagee Is to receive In 
determining amount of such differ- 
enoa—First Federal Savings 4b Loan 

SI C.J.&—t 


I Ass'n v. Ansell, 41 N.E 2d 420, 68 
! Ohio App. 369. 

18. Ga.—Conklin v. Lewis State 
Bank. 60 S E.2d 447, 207 Ga. 106. 
Pa.—Walker v„ Oakley, 43 Lack.Jur. 
249, 56 Tork Leg.Rec. 197. modified 
on other grounds 32 A.2d 563, 347 
Pa. 405. 

18. Pa.—Mascl v. Moose Bldg. 4b 
Loan Ass'n, 33 PaJMst. St Co. 458. 
Substitution of legal mortgage 
Where a building and loan associa¬ 
tion illegally obtains a junior lien 
upon a property subject to a Home 
Owners' Loan Corporation mortgage 
m excess of the amount permitted by 
the corporation's regulations, the 
court will not penalise its sharehold¬ 
ers by declaring the entire lien In¬ 
valid, but will order the substitution 
of a new lien in the lesser permissive 
amount.—Mascl v. Moose Bldg. A 
Loan Ass'n, supra. 

80. R.I.—Papazlan v. Emerzian, 85 
A.2d 9, 69 R.I. 443, reargument de¬ 
nied 35 A.2d 636. 69 R.L 448, 483. 
Provision for amortisation 
Neither Home Owners' Loan Cor¬ 
poration Act nor regulation thereun¬ 
der permitting mortgagee to take a 
second mortgage from home owner 
expressly or impliedly require amor¬ 
tisation of a second mortgage before 
it shall be approved.—Papazlan v. 
Emerzian, supra. 

Mathematical certainty unnecessary 

Regulation of Home Owners' Loan 
Corporation requiring that terms of ( 
second mortgage to another lienhold- j 
er be auch that mortgagor’s payments j 
to corporation will not be a hardship 
or deprive him of reasonable oppor¬ 
tunity to pay second mortgage does! 
not require that corporation commit¬ 
tee's decision approving second mort-! 
gage be correct to a mathematical 
certainty.—Papazlan v. Emerzian, su¬ 
pra. 

8L Cal—Temple ▼. Corp. of Ameri¬ 
ca, 163 P.2d 67. 71 Cal.App.Sd 599. 
N.J.—Markowitz v. Berg, 4 A. 2d 410, 
125 N.J.Eq. 56, affirmed 11 A.2d 107, 
127 N.J.Eq. 90. j 


R.L—Papazlan v. Emerzian, 35 A»Sd 
9. 69 R.I 443. reargument denied 
35 A.2d 636, 69 R.I. 483. 

Tex.—Brown v. Jarrard, Civ*App., 190 
S.W.2d 572. 

22. Ark.—Simian v. Sloes Realty Co.. 
129 S.W.2d 602, 198 Ark. 534. 

N.Y.—Home Owners* Loan Corp. v. 
Barone. 298 N.Y.S. 531, 164 Mine. 
187. 

Tex.—Home Owners' Loan Corp. v. 
Williams. Civ.App., 168 S.W.2d 325. 
error refused—Carter v. Home 
Owners' Loan Corp., Clv.App., 123 
S.W.2d 437, error refused—Dodson 
v. Home Owners' Loan Corp., Civ. 
App., 123 S.W.2d 435. 

Capacity of government corporation 
to sue and be sued generally see 
Infra | 68. 

23. Neb.—Central Market v. King, 
272 N.W. 244, 132 Neb. 380. cer¬ 
tiorari denied Home Owners' Loan 
Corp. v. Central Market, 58 S.Ct. 
17, 802 U.a 687. 82 LJESd. 531. 

Tex.—Home Owners* Loan Corp. v. 
Williams, CivJLpp., 168 &W.2d 825. 
error refused. 

24. Creditor’s MU 

The Home Owners' Loan Corpora¬ 
tion Is a "government Instrumentali¬ 
ty" exempt from suit by creditor's 
bill against a Judgment debtor.—Don* 
enfeld's, Inc., v« Caulfield, 4 Ohio 
Supp. 100. 

25. Neb.—Central Market v. King; 
272 N.W. 244, 132 Neb. 380, certio¬ 
rari denied Home Owners' Loan 
Corp. v. Central Market, 59 &Ct 
17, S02 U.R 687, 82 JLEd. 53L 

(1) Home Owners' Loan Corpora¬ 
tion was not exempt from third party 
proceedings supplementary to judg¬ 
ment In creditor’s action against 
debtor to which corporation was In¬ 
debted, on ground that corporation 
was federal instrumentality, since 
Inconvenience caused by such proc¬ 
ess would not Interfere with perform¬ 
ance of Its pubUc purposes, and was 
not violative of public policy or In 
derogation of act of congress. & A 
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ddcnt to the commencement or continuance of 
legal proceedings; 26 and it was subject to suit for 
tort 27 

b. Oonaerration and Control of Resources and 
Power 

A government owned corporation, created to conserve 
or control natural resources or power, such as the Ten¬ 
nessee Valley Authority, is a corporate agency of the 
United States, and subject to the rules governing such 
agencies generally. 

The Atomic Energy Act of 1946, 42 U.S.C.A. 
ch. 14, in pursuit of the policy and purposes de¬ 
clared therein, established the Atomic Energy Com¬ 
mission; and under the provisions of the Act, the 
commission is authorized to perform its activities 
either directly or indirectly through the agencies 
of private enterprise. 28 

Tennessee Valley Authority. The Tennessee Val¬ 
ley Authority Act, 16 U.S.C.A. ch. 12a, created the 


Tennessee Valley Authority for the purpose of de¬ 
veloping and maintaining by a number of dams 
on the Tennessee River and its tributaries a sys¬ 
tem of navigation and flood control and, so far as 
consistent therewith, to generate electric energy at 
such dams for certain usages and to sell the sur¬ 
plus power. 22 Promotion of navigation and con¬ 
trol of floods were the primaiy purposes for which 
the authority was created, and it is these purposes 
which give it constitutional existence; 30 and the 
power to produce and dispose of surplus hydro-elec¬ 
tric power is not beyond the power of congress to 
confer, even though such production and disposal 
are not limited to power accidently produced in ex¬ 
cess of the amount strictly necessary for national 
defense or navigation purposes. 31 

The authority is a corporation 32 although there 
is no capital stock; 33 it is a governmental agency 
or instrumentality of the United States 34 exer- 


P. Point Supply Co. v. Ortloff, 289 N. 
Y.SL 567, 159 Misc. 886. 

(2) It was not immune from gar¬ 
nishment proceedings.—Central Mar¬ 
ket ▼. King. 272 N.W. 244. 132 Neb. 
380, certiorari denied Home Own¬ 
ers’ Loan Corp. v. Central Market. 58 
S.Ct. 17. 302 U.S. 687. 82 L.Ed. 531. 
as. S.D—In re Preusler. 291 N.W. 
582. 67 S.D. 207. 

27. U.S —Prato v. Home Owners’ 
Loan Corp. CCA Mass. 106 F.2d 
128—Huffman v. Home Owners’ 
Loan Corp.. D.C.Mo. v 39 F.Supp 139. 
reversed on other grounds. C C.A., 
Home Owners' Loan Corp v. Huff¬ 
man. 124 F.2d 684. certiorari denied 
62 S.Ct. 1268. 316 U.S. 681. 86 L Ed. 
1754—Pennell v. Home Owners’ 
Loan Corp., D.C.Mo., 21 F Supp. 497. 
Ga.—Home Owners’ Loan Corp. v. 
Brazzeal. 9 S.E.2d 773. 62 GaApp 
683. 

Mo.—Hillis v. Home Owners* Loan 
Corp., 154 &W.2d 761, 348 Mo. 601 
—Hillis v% Rice, App., 161 S.W.2d 
717. 

N.J.—Herman v. Home Owners’ Loan 
Corp., 200 A 742, 120 N.J Law 437, 
affirmed 4 A.2d 281, 122 N J.Law 
94. 

N.Y.—Gillen ▼. Home Owners* Loan 
Corp., 8 N.Y.8 2d 945, 256 App.Dlv. 
631, reargument denied 10 N.Y.B2d 
213. 256 App.Dlv. 828, affirmed and 
certified question answered 21 N.E. 
2d 521, 280 NY. 755—Schiff v. 
Home Owners' Loan Corp., 6 N.Y.S. 
2d 298, 168 Misc. 498. 

An action for malicious prosecution 
was not maintainable against Home 
Owner*’ Loan Corporation after offi¬ 
cers and employee* of corporation 
had caused criminal proceeding* to 
be brought against plaintiff, by for- 
“wilding information to legal depart¬ 


ment under regulation providing for 
forwarding of information relating to 
violations of law, whether or not offi¬ 
cers and employees acted in bad faith 
and without probable cause, since cor¬ 
poration was agency of government 
charged with official duty under regu¬ 
lation adopted pursuant to statute, to 
forward information concerning vio¬ 
lations of law affecting the corpora¬ 
tion.—Adams v. Home Owners’ Loan 
Corp., C.C A.Neb., 107 F.2d 139 
Earlier eases took a contrary posi¬ 
tion. 

U S.—Schevitzky v Home Owners' 
Loan Corp.. DC Mo. 26 F.Supp 311 
—Henson v. Eichorn, D C Ill., 24 
F.Supp. 842. 

Mo.—Dudley v. Home Owners Loan 
Corp., 125 S.W.2d 95, 232 Mo App. 
1006. 

N.Y.—Manufacturers Trust Co. v. 
Ross, 299 N.Y.S. 398, 252 App.Dlv. 
292. 

Ohio.—Swedock v. Home Owners' 
Loan Corp., 1 Ohio Supp. 22. 

88. U.S —Carson v. Roane-Anderson 
Co.. Tenn. 72 S.Ct. 257, 342 U.S. 
232, 96 L Ed. 257. 

“AotMttos” 

As used in various sections of 
Atomic Energy Act relative to "ac¬ 
tivities" of Atomic Energy Commis¬ 
sion, quoted word is used in a broad 
sense to describe all the functions of 
the commission and, as applied to in¬ 
dependent contractors employed by 
commission, Quoted word Includes all 
authorized methods of performing the 
governmental function of commission., 
—Carson v. Roane-Anderson Co., su¬ 
pra. 

88. U.S.—Grant v. Tennessee Valley 
Authority, D.C.Tenn., 49 F.Supp. 
664. 

Ooiitnurtlflft of Act 


Authority Act, its true Intent Is to 
be sought in light of its novel sub¬ 
ject-matter and intimate relation to 
the government of employments un¬ 
der It—Posey v. Tennessee Valley 
Authority. C.CA.Ala., 93 F.2d 726. 

(2) The Tennessee Valley Authori¬ 
ty Act should be liberally construed 
to effect its general purposes.—U. S 
ex rel and for Use of Tennessee Val¬ 
ley Authority v. Payne, D.C.Tenn. ( 87 
F.Supp 402. 

30. U S.—Grant v. Tennessee Valley 
Authority, D C.Tenn., 49 F.Supp 
564 

31. U.S—Tennessee Valley Authori¬ 
ty v. Ash wander. C.C. A. Ala., 78 F. 
2d 578. affirmed 56 S.Ct 466. 297 
U.S. 288. 80 LEd. 688, rehearing 
denied 56 SCt 588, two cases. 297 
U S 728, 80 L.Ed. 1011. conformed 
to, D C. 14 F.Supp. 11. 

32. U.S.—Posey v- Tennessee Valley 
Authority. C.C.A.Ala, 93 F.2d 726 
—Malone v. Tennessee Valley Au¬ 
thority, D.CLKy.. 86 F.Supp. 961— 
Grant v. Tennessee Valley Author¬ 
ity, D.C.Tenn., 49 F.Supp. 664. 

33. U.S.—Posey v. Tennessee Valley 
Authority, C.C.A.Ala., 92 F.2d 726 
—Malone v Tennessee Valley Au¬ 
thority, D.C.Ky, 86 F.Supp. 961. 

34. U.S.—Tennessee Valley Author¬ 
ity ▼. Kinzer, C.C.A.Tenn., 142 F.2d 
838—Posey v. Tennessee Valley Au¬ 
thority, C.C.A.AU., 93 F.2d 727— 
Malone v. Tennessee Valley Au¬ 
thority, D C.Ky., 86 F.8upp. 961— 
Grant v. Tennessee Valley Authori¬ 
ty, D.C.Tenn., 49 F.Supp. 564. 

Ky.—City of Middlesboro v. Kentucky 
Utilities Co., 146 &W.2d 48, 284 Ky. 
833. 

Tenn.—Memphis Power A Light Co. 
v. City of Memphis, 112 &W.2d 817, 
172 Tenn. 24*. 


(1) In construing Tennessee Valley 
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rising executive or administrative 35 governmental 36 
functions, and, notwithstanding its corporate entity 
and statutory subjection to suit, it is free from 
state regulation and control, except as congress 
may otherwise consent. 37 

Under the powers constitutionally granted to it, 
the authority may sell electric energy generated at 
its dams in excess of that required for operating 
the government properties by working the dams 
to full capacity, 36 and it may even contract for 
the purchase of a private power company’s trans¬ 
mission lines to convey such power 39 or construct 
transmission lines outside the Tennessee Valley. 40 

The rights and obligations arising out of contracts 
between the authority and other parties are governed 
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by general principles of law and relevant statutes 
as applied to the facts of the particular transac¬ 
tion. 41 

Employees of the authority are regarded as be¬ 
ing substantially employed by the United States. 42 
Reasonable regulations duly adopted by the board 
of directors of the authority -within the authority 
conferred on it are valid, 43 and subsequent recogni¬ 
tion of them by congress gives them the force and 
effect of law. 44 

The statute creating the authority gives it power 
to sue and be sued, 46 but this provisidn does noth¬ 
ing more than remove any procedural bar to suit 
that may exist ; 46 it does not engender liability in a 


35. US—Tennessee Valley Author¬ 
ity v. Kinzer, CCATenn, 142 F. 
2d 833. 

Chang* In administrative procedure 

The Tennessee Valley Authority is 
not required by statute to adhere In¬ 
definitely to an administrative course 
which it may have begun and follow¬ 
ed for a time, and its choice of one 
method of appraisal in condemnation 
cases rather than another is not a 
matter of Judicial concern—U. S ex 
rel. Tennessee Valley Authority v. 
Moody. D.C Tenn, 86 F.Supp 694. 

38. US —Posey v. Tennessee Valley 
Authority. CCA Ala. 93 F.2d 726— 
Malone v Tennessee Valley Author¬ 
ity, D.CKy., 86 FSupp 961. 

37. U.S—Tennessee Valley Authori¬ 
ty v Klnzer. CCJLTenn.. 142 F.2d 
833—Posey v. Tennessee Valiev Au¬ 
thority. C.C.A Ala., 93 F 2d 726— 
Malone v. Tennessee Valley Au¬ 
thority. DCKy. 86 FSupp 961. 
Ala—Breeding v Tennessee Val. Au¬ 
thority. 9 So.2d 6, 243 Ala 240. 
Ky —City of Middlesboro v Kentucky 
Utilities Co.. 146 S W.2d 48, 284 
Ky. 833. 

Payments la lieu of taxes 

Under Tennessee Valley Authority 
Act, in so far as counties are con¬ 
cerned, congress intended to replace 
to each county the taxes lost on prop¬ 
erty acquired by the Tennessee Val¬ 
ley Authority in such county, and the 
authority was required to pay sums 
In lieu of taxes to county on trans¬ 
mission lines which were abandoned 
or changed by the authority since 
congress intended that authority 
should make payment to counties In 
lieu of taxes on all power property 
purchased and theretofore operated 
for any length of time.—Tennessee 
Val. Authority ▼. Polk County, D.C. 
Tenn., 68 F.Supp. 692. 

88 . U.S.—-Tennessee Valley Authori¬ 
ty ▼. Ashwander, C.C.A Ala., 78 F. 
3d 678. affirmed 66 S.Ct. 466, 297 
U.S. 288, 80 L Ed 688, rehearing de¬ 


nied 56 SCt 588, two cases. 297 U. 

S 728, 80 L Ed 1011, conformed to, 

DC, 14 FSupp. 11. 

Energy held la trust 

The Tennessee Valley Authority 
holds electric energy generated at 
its dams in trust for the people of 
the whole country—Memphis Power 
& Light Co. v City of Memphis, 112 
S AV 2d 817, 172 Tenn. 346. 

Contract for sals of power 

(1) Where contract between the 
Tennessee Valley Authority and a 
city in Tennessee was entered into 
nine months after decision of the 
Supreme Court of Tennessee constru¬ 
ing a substantially identical contract, 
the parties would be deemed to have 
contracted in the light of the con¬ 
struction adopted by the court in that 
case—Tennessee Valley Authority v. 
Lenoir City, D.C.Tenn., 72 F.Supp 
457. 

(2) The provisions of contract with 
the Tennessee Valley Authority obli¬ 
gating city to charge resale rates set 
forth in attached schedules and to 
dispose of revenues from electric sys¬ 
tem in accordance with provisions 
thereof bear a reasonable relation to 
policy of Congress enunciated in the 
Tennessee Valley Authority Act and 
such provisions are authorized by the 
Act.—Tennessee Valley Authority v. 
Lenoir City, supra. 

(3) Tennessee statute expressly au¬ 
thorizing city to enter into contract 
with the Tennessee Valley Authori¬ 
ty authorized city to enter into con¬ 
tract containing provisions as to re¬ 
sale rates and manner of disposition 
of revenues from electrical energy 
and contract negotiated under the 
statute did not violate any provision* 
of the Tennessee constitution.—-Ten¬ 
nessee Valley Authority v. Lenoir 
City, supra. 

Sale by interchange with private com¬ 
pany 

Construction of electric power lines 
in state by Tennessee Valley Author¬ 
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ity, whether for its own use or for 
transfer to nonprofit co-operative as¬ 
sociation. to be chartered by state, 
was within such authority's power, 
though lines were to be fed for the 
time being by current interchanged 
with private power company; such 
interchange being mode of sale of 
power which would not otherwise be 
sold.—Georgia Power Co. v. Tennes¬ 
see Valley Authority, D.C.Ga., 14 F. 
Supp. 673. 

39. U.S.—Tennessee Valley Authori¬ 
ty v. Ashwander, CC.A.Ala., 78 F. 
2d 678. affirmed 56 S.Ct. 466, 297 
U.S. 288. 80 L.Ed. 688. rehearing de¬ 
nied 56 S.Ct. 588, two cases, 297 U. 
S. 728, 80 L Ed. 1011. conformed to, 
DC, 14 F.Supp. 11. 

40. U.S.—U. S. ex rel. Tennessee 
Valley Authority v. Puryear. D.C. 
Ky., 105 F Supp 534. 

4L U.S.—Tennessee Valley Authori¬ 
ty v. Lenoir City, D.C Tenn., 72 F. 
Supp. 457. 

42. U.S—Posey v. Tennessee Valley 
Authority, C.C.AAla.. 93 F.2d 726. 

43. U.S.—Tennessee Valley Authori¬ 
ty v. Kinzer, C.C.ATenn., 142 F.2d 
833. 

44. U.S.—Tennessee Valley Authori¬ 
ty v. Kinzer, supra. 

46 . US —Tennessee Valley Authori¬ 
ty v. Kinzer, supra. 

Capacity of government corporations 
to sue and be sued generally see 
infra 8 68. 

48. U.S.—Atchley v. Tennessee VaL 
Authority, D.C.A1&., 69 F.Supp. 952. 
Effect of state statute 
The Tennessee statute providing 
that a corporation existing under 
laws of United States shall be sub¬ 
ject to suit to the same extent as 
local corporations authorises suit 
against a public agency such as the 
Tennessee Valley Authority.—-Ten¬ 
nessee Valley Authority v. Tennessee 
Elec. Power. Co., CLC.A.Tena» 60 F.2d 



§"» Atlas - 

cue where liability would otherwise not exist 4 * 

e. Ffaimda] Instrmnantalitias Generally 

Qwertl rales of law and applicable statutory provi¬ 
sions determlns the functions, powers, and status of cor¬ 
porate financial Instrumentalities of the Unltsd States. 

The Reconstruction Finance Corporation, the 
liquidation of which as expeditiously as possible was 
provided for in 1953, was created by the Reconstruc¬ 
tion Finance Corporation Act, 15 U.S.C.A. ch. 14, 
for the purpose of providing emergency financing 
fadlities in the interest of agriculture, commerce, 
and industry. 48 It was a governmental agency and 
instrumentality of the United States 48 and all the 
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stock of the corporation was owned by the United 
States. 80 Nevertheless it was a corporation limited 
by its charter and by the general law, 81 and despite 
the fact that it acted as a governmental agency, it 
did so in a manner akin to a private corporation. 88 
It was an entity separate and distinct from the Unit¬ 
ed States; 88 and the mere fact of its creation and 
status as a governmental agency did not confer on 
it sovereign immunities, 84 although congress could 
endow it with such governmental immunities as it 
saw fit 88 

The corporation was bound by the acts of its 
agents within the scope of their authority, 88 even 


S85, certiorari denied 57 S.Ct 945, 
SOI U.8. 710, 81 UEd. 1363. 

Waiver uf immunity as to particular 

In action against county and T. V. 
A. for abandonment of a county high¬ 
way as result of construction of a 
reservoir in view of contract of in¬ 
demnity between the county and the 
Tennessee Valley Authority and act 
of the authority In insisting on its 
exclusive right to defend and settle 
all claims of the affected property 
owners, the authority waived its fed¬ 
eral immunity and opened the door to 
complainants for a suit on the con¬ 
tract—Stewart v. Sullivan County, 
Tenn., 264 S.W.2d 217. 

47. U.S.—Atchley v. Tennessee Val¬ 
ley Authority, D.C.Ala., 69 F.Supp. 
952—Grant v. Tennessee Valley Au¬ 
thority, D.C.Tenn., 49 F.Supp. 564. 

48. U.S.—R. F. C. v. Breeding. CJL 
OkL, 211 F.2d 886—’Reconstruction 
Finance Corp. v. J. G. Menlh&n 
Corp., C.OA.N.Y., Ill F.2d 940, af¬ 
firmed 61 S.Ct. 485, 812 U.S. 81, 86 
LEd. 596, conformed to, D.C., 42 
F.Supp. 244—Reconstruction Fi¬ 
nance Corporation v. Central Re¬ 
public Trust Co., D.C.I1L, 11 F. 
Supp. 976. 

Paspose otherwise stated 

The Reconstruction Finance Cor¬ 
poration was created by the govern¬ 
ment for the sole purpose of render¬ 
ing assistance by the use of govern¬ 
ment funds to those in financial need, 
not only for their benefit and protec¬ 
tion, hut for the welfare of the 
country as a whole.—Todd v. Mary¬ 
land Css. Co., C.C.A.UL, 155 F.2d 29. 
validity of statutes 
Acts of Congress creating Recon¬ 
struction Finance Corporation as 
fiscal agent and depository of public 
funds and authorising grants or 
loans by corporation to states for 
relief were within power of Congress 
under general welfare clause.—:Long¬ 
er V. U. 8., GiCJLNJfc, 76 F.2d 817. 

Rsco as tr u ction Finance Corpora¬ 


tion Act must he read in relation to 
federal as well as state laws.—Re¬ 
construction Finance Corporation v. 
Central Republic Trust Co., D.C.IU., 
11 F.Supp. 976. 

49. U.S.—R. F. C. v. J. G. Menih&n 
Corp., N.T., 61 S.Ct 485, 812 U.8. 
81, 85 L.Ed. 595—R. F. C. v. Breed- 
lng, CJLOkl., 211 F.2d 385—R. F. C. 
v. Langh&m, C.ATenn., 208 F.2d 
556—Monolith Portland Midwest 
Co. v. R. F. C., C.AC&l., 178 F.2d 
854, certiorari denied 70 S.Ct. 668, 
889 U.8. 932, 94 L.Ed. 1352, rehear¬ 
ing denied 70 S.Ct. 839, 339 U.S. 
964. 94 L.Ed. 1367—Todd v. Mary¬ 
land Cas. Co.. C.C.A.UL. 155 F 2d 
29—Reconstruction Finance Corp. 
v. J. G. Menlhan Corp., C.CA.N.T., 
Ill F.2d 940, affirmed 61 S.Ct. 485, 
812 U.S. 81, 85 L.E4. 595, conform¬ 
ed to, D.C.. 42 F.Supp. 244—U. S. v. 
Shofner Iron ft Steel Works, D.C. 
Or.. 71 F.Supp. 161—U. S. v. Arthur. 
D.C.N.Y., 23 F.Supp. 637—Recon¬ 
struction Finance Corporation v. 
Central Republic Trust Co., D.C. 
HI., 11 F.Supp. 976. 

Debts 

The Reconstruction Finance Corpo¬ 
ration is an agent of the government, 
and debts owing to the corporation 
are owed to it as agent and trustee 
for the government.—Cherry Cotton 
Mills v. U. 8., 69 F.Supp. 122, 103 
Ct.Cl. 248, affirmed 66 S.Ct. 729, 227 
U.S. 536, 90 L.Ed. 835. 

Powers held la trust 
The Reconstruction Finance Corpo¬ 
ration did not have legal capacities 
of a separate legal person, to own 
property and to sue and be sued, but 
such powers and capacities were held 
by it in trust for the benefit of the 
government—Cherry Cotton Mills v. 
U. 8„ supra. 

00, U.S.—Continental Illinois Nat 
Bank ft Trust Co. of Chicago v. 
Chicago, R. L ft P. Ry. Co.. Ill., 55 
8.Ct 596, 294 U.8. 648. 79 L.Ed. 
1110—R. F. C. v. Breeding, CA. 
CRd.. 211 F.2d 885—Reconstruction 
Finance Corp. v. J. CL Menlhan 
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Corp., C.OA.N.T., Ill F.2d 940, af¬ 
firmed 61 S.Ct 485, 812 US. 81. 85 
Li Ed. 595, conformed to, D.C, 42 
F.Supp. 244—U. 8. v. Shofner Iron 
ft Steel Works, D.C.Or., 71 F.8upp. 
161. 

fil. U.S.—Continental Illinois Nat. 
Bank ft Trust Co. of Chicago v. 
Chicago, R. L ft P. Ry. Co.. Ill., 55 
S.Ct 595, 294 U.S. 648, 79 b-Ed. 
1110 . 

6ft U.S.—Reconstruction Finance 
Corp. v. J. G. Menlhan Corp.. NT., 
61 S.Ct. 485. 812 U.S. 81. 85 LEd. 
595, conformed to, DC., 42 F.Supp. 
244—R. F. C. v Langh&m, C A. 
Tenn.. 208 F.2d 556—U. S. v. Shof¬ 
ner Iron ft Steel Works. D.C.Or, 
71 F.Supp. 161. 

Md.—State Tax Commission of Mary¬ 
land v. Baltimore Nat. Bank. 180 
A. 260, 169 Md. 65. affirmed 66 S. 
Ct 417, 297 U.S. 209. 80 LiEd. 586. 

53. U.S.—U. 8. v. Shofner Iron ft 
Steel Works, D.C.Or., 71 F.Supp. 
161. 

54. U.S.—R. F. C. v. X O. Menlhan 
Corp. N.Y.. 61 S.Ct 485. 312 U.S. 
81, 85 b.Ed. 595, conformed to. D. 
C.. 42 F.Supp. 244—R. F. G. v. 
bangham, C.ATenn., 208 F.2d 556 
—Monolith Portland Midwest Co. 
v. R F. C.. C.A.C&L, 178 F.2d 854, 
certiorari denied 70 S.Ct 668. 889 
U.S. 932, 94 b.Ed. 1352, rehearing 
denied 70 S.Ct 839, 339 U.S. 954, 94 
L.Ed. 1367—U. 8. v. Shofner Iron 
ft Steel Works, D.C.Or., 71 FJ9upp. 
161. 

Md.—State Tax Commission of Mary¬ 
land v. Baltimore Nat Bank, 180 
A. 260, 169 Md. 65, affirmed Balti¬ 
more Nat Bank v. State Tax Com¬ 
mission of Maryland, 56 S.Ct 417, 
297 U.S. 209, 80 b.Ed. 586. 

55. U.S.—Monolith Portland Mid¬ 
west CO. V. R. F. C. ( CtACal., 178 
F.2d 854, certiorari denied 70 S.Ct 
668, 889 U.S. 982, 94 b.Ed. 1362. re¬ 
hearing denied 70 S.Ct 889, 889 U.S. 
954, 94 LbBd. 1867. 

5ft Ala.—Skelton v. Tyner, 35 8o.9d 
160, S47 Ala. ill. 
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though such acts were perform ed erroneously; 57 
hut the corporation was not bound by unauthorized 
acts of its agents, in the absence of ratification 55 
The operations and activities of the corporation 
were governed by the provisions of the act creat¬ 
ing it and by rules and regulations adopted pur¬ 
suant thereto, 59 and the rights and liabilities of the 
corporation and parties contracting with it depend¬ 
ed on general principles of law and relevant stat¬ 
utes as applied to the facts of the particular trans¬ 
action. 69 A resolution of congress transferring the 
functions, assets, and liabilities of designated cor¬ 
porations to the Reconstruction Finance Corpora¬ 
tion and providing that no action lawfully com¬ 
menced by or against any such corporation should 
abate by reason of such resolution was intended to 
protect vested rights and not to repudiate any just 
debtor liability theretofore incurred. 61 The Recon¬ 
struction Finance Corporation had statutory au- 
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thority to sue and be sued" and ft came into 
court on a parity with any other litigant, notwith¬ 
standing its status as a governmental agency 69 
However, suits against the Reconstruction Finance 
Corporation were held not to lie where the United 
States was the real party in interest and any judg¬ 
ment obtained against the corporation would have 
to be enforced against the United States. 64 

The Federal Deposit Insurance Corporation is 
discussed in Banks and Banking §§ 941-955. 

d. Shipping 

(1) In general 

(2) Fleet Corporation 

(1) In General 

Tha functions, powers, and rights of government 
agencies created to effectuate government policies with 
respect to shipping and the development of an adequate 


57. US—R. P. C. v. Childress. C.A. 
Mo.. 186 F.2d 698. 

58. U.S.—R. F. C. v. Martin Dennis 
Co.. C.A.M.J., 195 F 2d 698—First 
Mat. Bank of S&n Mateo County at 
Redwood City v. R. F. C., D.C.Cal., 
123 F.Supp. 620. 

Iowa.—In re Thorn wall's Estate. 10 
N.W.fd 85. 233 Iowa 626. 

59. U.S.—General Cooling & Heating 
Corp. v R F. C.. C.C.A.Fla., 152 F. 
2d 655—Reconstruction Finance 
Corp. v. J. G Menihan Corp, DC 
N.Y.. 22 F.Supp. 180—Reconstruc¬ 
tion Finance Corporation v. Central 
Republic Trust Co.. DC.I11., 11 F. 
Supp, 976. 

Verms and conditions of loans 

U.S —Reconstruction Finance Corp. 
v. Central Republic Trust Co., DC. 
Ill.. 17 F.Supp. 263, affirmed Re¬ 
construction Finance Corp v. Mc¬ 
Cormick, 102 F.2d 306, certiorari 
denied McCormick ▼. Reconstruc¬ 
tion Finance Corp., 60 S.CL 90, two 
eases. 808 U.8. 558. 84 L.Ed. 469, 
Werner v. Reconstruction Finance 
Corp.. 60 8.Ct. 90, 808 U.S. 658, 84 
I* XML 469, Bele v. Reconstruction 
Finance Corp., 60 S.Ct. 90, 308 U.S. 
668, 64 1«.Bid. 466. and Utility 4b In¬ 
dustrial Corp. v. Reconstruction 
Finanoe Corp., 60 8 Ct. 90. 808 U.S. 
668, 84 L«.lDd. 469—Reconstruction 
Finance Corporation ▼. Central Re¬ 
public Trust Co.. D.C.I1L, 11 F. 
Supp. 976. 
flsouiity for loans 
The statutory provision that loans 
by Reconstruction Finance Corpora¬ 
tion should be fully and adequately 
—c u red did not limit corporation to 
—eurlties commonly termed collat- 
—I—B. F. C. v. McCormick, C.C.A. 
HI. 106 F.fd 666, oertiorart denied 
McCormick v. XL F. C.. 66 8.CL 90, 


two cases, 308 U.S. 558, 84 L.JSd. 469. 
Werner v. R. F. C.. 60 S Ct. 90. 308 
U.S. 668, 84 LilSd. 469, Bele ▼. R. F. 
C., 60 S.Ct. 90, 808 U.S. 558, 84 L.Ed. 
469, and Utility 4b Industrial Corp. ▼. 

R. F. C., 60 S.Ct. 90, 308 U.S. 558, 84 
LEd. 469. 

Statutory liability of borrower's 
stockholders 

The Reconstruction Finance Corpo¬ 
ration Act requiring loans by Recon¬ 
struction Finance Corporation to be 
fully and adequately secured contem¬ 
plated the inclusion of bank stock¬ 
holders* liability aa part of assets 
covered by the lien of government 
loans.—Reconstruction Finance Cor¬ 
poration v. McCormick. C.C.A.I11., 102 
F.2d 305, certiorari denied McCormick 
v. R. F. C.. 60 S Ct. 90, two cases, 308 
U.S. 558, 84 L.Ed. 469, Werner v. R. 
F C. 60 S.Ct. 90. 308 U.S. 658. 84 L. 
Bid. 469. Bele ▼. R. F. C., 60 S.Ct. 90. 
308 U.S. 558, 84 L.Ed. 469. and Util¬ 
ity 4b Industrial Corp* v. R. F. C., 60 

S. Ct. 90, 308 U.S. 658. 84 L.Ed. 469. 

60l U.S.—William J. Kelly Co. v. R. 
F. C., C.A.Mass., 172 F.2d 865- 
Marks v R. F. C.. aC.A.W.Va., 129 
F.2d 769—Baker v. Reconstruction 
Finance Corporation, C.C.A.Fla., 
109 F.2d 826—Reconstruction Fi¬ 
nance Corp. v. McCormick, C.CA. 
Ill., 102 F.2d 205, certiorari denied 
McCormick v. R. F. C-, 60 S.Ct. 90, 
two cases. 268 U.S. 558, 84 D.Ed 
469, Werner v. R. F. C., 60 S.Ct. 90, 
808 U.S. 568, 84 I*.HSd. 469, Bele ▼. 
R. F. a, 60 S.Ct. 90. 808 US. 558. 
84 Li.Ed. 469, and Utility A Indus¬ 
trial Corp. v. R. F. C., 60 S.Ct. 90, 
308 U.S. 558, 84 ItJBHL 469—First 
Mat. Bank of San Mateo County at 
Redwood City v. R. F. C., D.C.Cal., 
123 F.Supp. 620—Illinois Cent Co. 
▼. R. F. C.. D.C.B5T., 63 F.Supp. 78, 
affirmed, CJL, 177 F.fd 291. 
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U.S.—Illinois Cent. Co. v. R. F. C* 
supra. 

Where notes given to Reconstruc¬ 
tion Finance Corporation to secure 
loan provided that each was secured 
by Indenture and chattel mortgage, 
and each note referred to such docu¬ 
ments for description of property 
and terms and conditions, and inden¬ 
ture and mortgage provided for pay¬ 
ments only from specified sources 
and securities, contract as written 
did not impose personal obligation on 
makers to repay the loan.—R. F. CL 
v. Childress. CJLMo., 186 F.fd 695. 

61. U.S.—Gaynor v. Metals Reserve 
Co., C.C.A.S.D., 166 F.fd 1011. 
l ia bili ty for acts of third party 
corporation whose functions, assets 
and liabilities were not transferred 
to Reconstruction Finance Corpora¬ 
tion.—R. F. G. v. Mount, CJLMont* 
184 F.fd 44. 

68. U.S.—R. F. C. v. Breeding; CJL 
Okl., 211 F.2d 386—R. F. a v. Chil¬ 
dress, GJLMo., 186 F.2d 598. 

68L U.S.—R. F. a v. Breeding, CJL 
Okl., 211 F.fd 385—R. F. C. v. Chil¬ 
dress, CA_Mo., 186 F.2d 698—In re 
Missouri Pac. R. Co., D.C.Mo* IS 
F.Supp. 888. 

64L U.S.—R. F. C. v. MacArthur 
Co.. C.A.MO., 184 F.2d 913, certio¬ 
rari denied 71 S.Ct. 505, 340 U.S. 
943, 95 L.Bd. 681, rehearing denied 
71 &Ct. 734, 341 U.S. 917, 95 IjJDd. 
1353—Pergament v. Fraser, D.C. 
Mich., 93 F.Supp. 9. 



U.S.— BbMdere Distilling Co. ▼. R. F. 
e, D.C.HL, 199 FJSupp. 198, 
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ran®© STATES 

iptcdiant are governed by general .prlnciplee of 

law and applicable etatvtee. 

' Congress has from time to time created various 
federal agencies to cany out and effectuate the 
general policy of the United States with respect to 
shipping and to the formation of an adequate mer¬ 
chant marine, and matters involving such agencies 
have been judicially passed on in a number of 
cases; such enactments include the Merchant Ma¬ 
rine Act of 1920, 65 and the Merchant Marine Act 
of 1936, 40 U.S.C.A. ch. 27, as amended from time 
to time and affected by Reorganization Plans, and 
the agencies involved have included the United 
States Maritime Commission, 66 the War Shipping 
Administration, 67 and the Federal Maritime 
Board. 68 Rights and liabilities of parties contract¬ 
ing with the Federal Maritime Board or Adminis¬ 
tration or any of the agencies, corporate or other¬ 
wise, which they succeeded, depend on the applicable 
statutory provisions and the terms of the particular 
contracts involved. 69 


(2) Fleet Corporation 

(a) In general 

(b) Officers and agents 

(c) Contracts and indebtedness 

(d) Torts 

(e) Actions 

(a) In General 

The United 8tatee Shipping Board Fleet Corporation 
was a corporation created to construct, purchase, and 
operate merchant vessels on behalf ef the United States. 
It was a private corporation and an entity apart from 
the United States, although it was also deemed an In¬ 
strumentality of the government. 

During the first World War, a statute was en¬ 
acted creating the United States shipping board 
and authorizing it to form one or more corpora¬ 
tions under the laws of the District of Columbia 
to purchase, construct, and operate merchant ves¬ 
sels, and on behalf of the United States to subscribe 
to, and vote not less than, a majority of the capital 


65. Purpose 

The Merchant Marine Act mani¬ 
fests a congressional purpose to ex¬ 
pedite transfer of government ves¬ 
sels into private hands, which is 
clearly compatible with Suits in Ad¬ 
miralty Act which through limita¬ 
tion provisions cut off lingering liens. 
—Ciyde-Mallory Line v. The Eglan¬ 
tine, La., 63 S.Ct. 294, 317 U.S. 396. 87 
L.Ed. 355. 

Reenactment in the 1920 Merchant 
Marine Act of provision in the 1916 
Shipping Act, that government mer¬ 
chant vessels should be subject to 
laws, regulations and liabilities gov¬ 
erning merchant vessels generally, 
was not meaningless but retained in 
the law that portion of the 1916 act 
which was not affected by the Suits 
in Admiralty Act.—Ciyde-Mallory 
Line v. The Eglantine, supra. 

Transfer of title to property 

Under Merchant Marine Act of 
1020, transferring property of United 
States Shipping Board Emergency 
Fleet Corporation to United States 
Shipping Board and Executive Order 
turning functions of shipping board 
over to Department of Commerce, 
beneficial title of United States to 
property of fleet corporation includ¬ 
ing note payable to corporation be¬ 
came actual record title with notice 
to all parties to that effect.—U. S. ▼. 
Morse, D.C.Me., 26 F.Supp. 341. 

66. D.C.—American Dredging Co. ▼. 

Cochrane, 190 F.2d 196. 89 U.S.App. 

D.C. 88 

lbUllllty for Sort 

Operator of steamship owned by 
United States Maritime Commission, 
a governmental agency, under operat¬ 


ing agreement authorizing operator 
to select officers and crew subject 
to approval of commission, could not 
escape liability for death of bridge 
tender as result of steamship's crash¬ 
ing into bridge on ground that mas¬ 
ter of ship and its officers and crew 
were agents of commission, and not 
of operator, especially in view of pro¬ 
vision in operating agreement that 
any agents selected by operator 
Bhould be solely the agents of opera¬ 
tor and not the agents of the com¬ 
mission.—Quinn v. Southgate Nelson 
Corp., D.C.N.T., 36 F.Supp. 873, af¬ 
firmed 121 F.2d 190, certiorari denied 
Southgate Nelson Corp. v. Quinn, 62 
S.Ct. 185, 314 U.S. 682, 86 L.Ed. 546. 

67. Imputed knowledge 

Where functions and duties of War 
Shipping Administration included in 
part control over operations, pur¬ 
chase, charter or requisition, and use 
of all ocean vessels as well as duty 
to provide war risk insurance and re¬ 
insurance, knowledge which one or 
more divisions acquired could not be 
Imputed to another division carrying 
on distinct function.—Loyal Fur Mfg. 
Co. v. U. S., D.C.N.Y., 87 F.Supp. 116. 

66 Sovereign Immsmlty against suit 

The Maritime Commission, as suc¬ 
cessor to Administrator of War Ship¬ 
ping Administration, had authority 
to determine whether statute, re¬ 
garding disposition to private owner¬ 
ship of certain vessels acquired 
through purchase or requisition by 
United States and no longer needed 
in public service, was applicable to 
dredger barge declared surplus by 
Navy and made available to Mari¬ 
time Commission, and therefore suit 
.brought against members of Federal 
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Maritime Board by former owner of 
barge to compel return of barge to 
him pursuant to statute was suit 
brought against official exercising 
statutory power in respect of prop¬ 
erty admittedly belonging to United 
States, and, as such, was action 
against United States In which doc¬ 
trine of sovereign immunity could be 
invoked—American Dredging Co v 
Cochrane, 190 F.2d 106, 89 U.SApp 
D.C. 88. 

66 U.S.—Admiral Oriental Line v. 

U S, C.C.A.N.Y, 86 F.2d 201. 

D.C.—New Orleans Shipwrecking 

Corp v Smith. 172 F.2d 30. 84 U.S. 

App D C. 196, certiorari denied 69 S. 

Ct. 884, 336 U.S. 953. 93 LEd. 1107 
Construottom of statute 

A statute dealing with excess prof¬ 
it provisions in all Maritime Com¬ 
mission contracts is not impliedly 
repealed as to Maritime Commission 
contracts for naval shipping by stat¬ 
ute providing that commission is au¬ 
thorised to construct and equip ves¬ 
sels or parts thereof for any other 
department or agency of the govern¬ 
ment to extent that such other de¬ 
partment or agency is authorised by 
law to do so for its own account.— 
Birnie v. Permanente Metals Corp, 
C.A.Cal., 192 F.2d 752. 

Aoecptamoe of bid 

The acceptance by the United 
States Maritime Commission of of¬ 
fers of bidders to buy surplus ships 
Involved not only a decision to accept 
the offers but notification to the bid¬ 
ders, and notification Involved actual 
or apparent intention.—New Orleans 
Shipwrecking Corp. v. Smith, 172 F. 
2d 80, 84 U.S.App.D.C. 196, certiorari 
denied 69 &Ct 884, 886 U.S. 958, 98 
UR d. 1107. 
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stock. 79 Pursuant to such authority the United 
States Shipping Board Emergency Fleet Corpora¬ 
tion, frequently referred to as the “Emergency 
Fleet Corporation/’ 71 the name of which was sub¬ 
sequently changed by statute to United States Ship¬ 
ping Board Merchant Fleet Corporation, was in¬ 
corporated. 72 Subsequently, the corporation was 
dissolved, but its obligations were assumed by the 
United States. 72 

It was a private corporation, 74 subject to the 
laws to which other corporations were subject, 75 
and was an entity distinct from the United States, 76 
and from any of its departments or boards, 77 and, 
although it was an instrumentality of the govern¬ 
ment, 78 and an operating agency of the shipping 
board, 72 it was not a branch of the government, 80 
although powers conferred on the president by 
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statute were delegated to it. 21 In exercising pow¬ 
ers delegated to it by the shipping board, it acted 
as agent of the board, 22 and in exercising powers 
delegated to it by the president, it acted as an 
agent of the United States. 22 The audit and con¬ 
trol of its financial transactions were committed to 
its own officers except as control might be exer¬ 
cised by the shipping board. 84 It was not entitled 
generally to the immunities of a sovereign, 85 but 
it was entitled to the government rate on telegraph 
messages. 86 

(b) Officers and Agents 

Officers and agents of the Fleet Corporation had 
power to make their work effective within the scope of 
the corporate creation. 

The officers of the Fleet Corporation had power to 
make their work effective within the scope of the 


70. Act Sept. 7. 1917 (89 U.S. St. at 
L 781. c 461 i 11; 46 U.S.C.A. S 
810). 

71. U.S.—Galveston Dry Dock & 
Construction Co. v U. S Shipping 
Board Merchant Fleet Corporation, 
C.C.A Tex., 31 F.2d 247, certiorari 
denied 60 S.Ct 17. 280 US. 558. 74 
L.Ed. 614 

65 C.J. p 1299 note 82. 

72. U.S.—Skinner & Eddy Corpora¬ 
tion v. McCarl, Comptroller Gen¬ 
eral, App D C . 48 S Ct 12. 275 U S. 
1, 72 L. Ed. 131—Lord & Burnham 
Co. v. U. S. Shipping Board Emer¬ 
gency Fleet Corporation. D.C.IU, 
265 F. 955. 

65 C.J p 1299 note 34. 

73. Provision for dissolution. 

Where Emergency Fleet Corpora¬ 
tion was created by the Shipping 
Board acting under Shipping Act giv¬ 
ing board power to create corpora¬ 
tions under District of Columbia laws 
for purpose of operating merchant 
vessels in United States commerce, 
and providing that at expiration of 
live years from conclusion of war, 
any such corporation should stand 
dissolved, statutory authority was 
necessary for prolongation of life 
of Fleet Corporation, even for litiga¬ 
tion purposes; the corporation's life 
was prolonged by congressional ac¬ 
tion for certain purposes, but in 1936 
it was dissolved by congress and, 
provision being made for the United 
States Maritime Commission to de¬ 
fend pending actions and for the 
United States to assume the obliga¬ 
tions of the corporation not then in 
litigation, such dissolution was valid. 
■—U. S. Shipping Board Merchant 
Fleet Corp. v. First Nat. S. S. Co, 
119 F.2d 6. 78 App.D.C. 287, certiorari 
denied First Nat. S. S. Co. v. U S. 
Shipping Board Merchant Fleet Corp., 
€2 S.Ct 69, 814 U.S. 619. 86 L.Ed. 
498. 


74. US —Lindgren v. U. S. Shipping 
Board Merchant Fleet Corporation, 
C.C.AVa., 55 F 2d 117, certiorari 
denied 52 S Ct. 499, 286 U S. 542, 76 
L.Ed. 1280. 

65 C.J. p 1299 note 36. 

Shipping board sole stockholder 
All of the corporation's stock was 
subscribed by the shipping board — 
Skinner A Eddy Corporation v. Mc¬ 
Carl, Comptroller General. App D C., 
48 S Ct 12, 275 U.S. 1, 72 L.Ed. 131— 
65 C.J. p 1299 note 35. 

75. U.S.—Rosenberg Bros. & Co. v. 
U S. Shipping Board Emergency 
Fleet Corp., D.C.Cal., 295 F. 372. 

65 C.J. p 1299 note 37. 

76* U.S.—Skinner & Eddy Corpora¬ 
tion v. McCarl, Comptroller Gener¬ 
al. App.D.C., 48 S.Ct. 12, 275 U.S. 1, 
72 L.Ed. 131. 

65 C.J. p 1299 note 38. 

Title to vessel acquired under Joint 
resolution was in shipping board and 
not in the United States.—Fisher v. 
Fisher, 165 N.E 460, 250 N.T. 313, 61 
A.L.R. 1523. 

77. U S.—Skinner & Eddy Corpora¬ 
tion v McCarl, Comptroller Gener¬ 
al, AppD.C, 48 S.Ct. 12, 275 U.S. 
1, 72 L Ed. 131. 

78. US.—Skinner & Eddy Corpora¬ 
tion v. McCarl, Comptroller Gen¬ 
eral, supra. 

D.C—McCarthy v. U S. Shipping 
Board Merchant Fleet Corporation, 
53 F2d 923. 60 AppD.C. 311, certio¬ 
rari denied 52 S Ct. 408, 285 U S. 
547, 76 L.Ed. 938. 

79 . U.S.—The Lake Monroe, Mass., 
39 S.Ct. 460, 250 U.S. 246, 63 LEd. 
962. 

80. U.S—U. S. v. Matthews, C.C.A. 
Wash., 282 F. 266—Dalton v. U. S. v 
71 Ct.Cl. 421. 

65 C.J. P 1299 note 42. 
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81. US —Skinner & Eddy Corpora¬ 
tion v. McCarl, Comptroller Gen¬ 
eral. App DC. 48 S.Ct. 12, 275 U.S. 
1, 72 L EM. 131. 

DC—Eichberg v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion. 273 F 886. 51 App.D.C. 44. 

82. U.S.—Galveston Dry Dock & 
Construction Co. v. U. S. Shipping 
Board Merchant Fleet Corporation, 
C C.A Tex., 31 F.2d 247, certiorari 
denied 50 S Ct. 17, 280 U.S. 558, 74 
LEd. 614. 

65 C.J. p 1299 note 46 

83. US —Buffalo Union Furnace Co 
v. U S. Shipping Board Ehnergency 
Fleet Corporation, D.C.N.Y., 280 F. 
751, rehearing denied 283 F. 672, 
and affirmed, C.C.A., 291 F. 23, er¬ 
ror dismissed 45 S.Ct. 510. 268 U.S. 
707, 69 L Ed. 1168. 

65 C.J. p 1300 note 47. 

84. U.S.—Skinner & Eddy Corpora¬ 
tion v. McCarl, Comptroller Gener¬ 
al, App D.C., 48 S.Ct. 12. 275 D.S. 1. 
72 LEd. 131—Providence Engineer¬ 
ing Corporation v. Downey Ship¬ 
building Corporation, C.C.A.N.Y., 
294 F. 641, certiorari denied U. S. 
Shipping Board Emergency Fleet 
Corporation v. Chase Nat. Bank of 
City of New York, 44 S.Ct. 334, 264 
U S. 586, 68 L.Ed. 862. 

85. U.S.—Fidelity Trust Co. of New 
York v. U. S. Shipping Board Emer¬ 
gency Fleet Corporation, D.C.N.Y., 
15 F.2d 600—Shooters Island Ship¬ 
yard Co. v. Standard Shipbuilding 
Corporation, C.C.A.N.J.. 293 F. 706. 

88. U.S.—U. S. Shipping Board 
Emergency Fleet Corporation v. 
Western Union Telegraph Co., App. 
D.C, 48 S.Ct. 198, 275 U.S. 415, 72 
L.Ed. 346. 

65 C.J. p 1300 note 50. 
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corporate creation. 87 When an officer with defi¬ 
nite and limited duties exceeded the powers con¬ 
ferred on him the corporation was not bound. 88 
The corporation, in turning over some of its ships 
to shipping companies for operation under contracts, 
was held to have created an agency. 98 It was held 
liable for an injury to an employee hired by such 
an agent, 80 and, like other carriers, it was liable 
on bills of lading issued by its authorized agent. 81 
Money paid after termination of the agency in satis¬ 
faction of a lien filed by its agent for it belonged 
to the principal rather than the agent. 88 

(c) Contracts and Indebtedness 

The Fleet Corporation had power to make contracts 
and wae liable thereon to the same extent as private 
corporations. 

Like other corporations, the Fleet Corporation 
could make contracts, 88 and was liable on its con¬ 
tracts, 84 including those made in the exercise of 
powers delegated to it by the president, 88 at least 
where it contracted as principal, 88 even though the 
contract recited that it represented the United 
States, 87 or the contract related to vessels owned 
by the United States, 88 and the United States was 
not liable on the corporation’s contracts as a joint 
party; 88 but the corporation was held not liable on 


si q. JM3. 

contracts made by it as agent for the shipping 
board. 1 The rule that an agent may be bound on 
his contracts notwithstanding his known agency 
applied to such corporation, 8 but the presumption 
that an individual agent does not intend to bind 
himself did not apply to it 8 Failure of the corpo¬ 
ration to perform a contract according to its terms 
constituted a breach of the contract for which dam¬ 
ages were recoverable. 4 

General rules were applicable in determining the 
validity of such contracts or of particular provi¬ 
sions thereof. 5 Thus, the general rule that con¬ 
tracts must be supported by a consideration, and 
the rules as to what constitutes a consideration, 
and as to the necessity and elements of an agree¬ 
ment, were applicable to the contracts of the Fleet 
Corporation. 8 

Construction and operation of contracts generally . 
As in the case of contracts generally, contracts of 
the corporation were given a rational and equitable 
construction, rather than an unfair and improbable 
one; 7 a provision would not be given a construc¬ 
tion not supported by its specific language or by 
its context, 8 and contracts which were parts of the 
same transaction were construed with reference to 
each other. 8 The rights and obligations of the 


07 . U.S.—U. 8. v. Skinner ft Eddy 
Corporation, D.C.Wash., 28 F.2d 
873. modified on other grounds. C. 
CJL, 35 F 2d 889, certiorari dis¬ 
missed 50 S.Ct 248, 281 U.S. 770, 
74 LJffid. 1196. 

tnaartmar oomnftttM 

UJB.—Sanguineti v. U. 8., 83 CtCL 1. 

85. U.S.—Schumann v. U. 8., 64 Ct 
Cl. 607. 

65 C. J. p 1300 note 52. 

80. U.S.—Mallory S. S. Co. ▼. Gar¬ 
field, C.CAJNT.Y., 10 F.2d 664, cer¬ 
tiorari denied 47 S.Ct 97, 273 U.S. 
703. 71 L.Ed. 848. 

65 C.J. p 1300 note 53. 

SSL N.Y.—Shea v. U. 8. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 202 N.Y.S. 809. 

65 OJ. p 1300 note 54. 

IL U.S.—Florida Grain ft Elevator 
Co. ▼. U. S. Shipping Board Emer¬ 
gency Fleet Corporation, D.C-Fla., 
300 F. 169 reheard 3 F.2d 314, re¬ 
versed on other grounds, CLCLA., 20 
yjd S83. 

65 OX p 1300 note 56. 

88 . U.S.—Siting v. Seager 8. 8. Co., 
D.C.N.Y., 21 F.2d 798. 

65 CX p 1306 note 67. 

86. U.S.—Harwood v. U. 8. Shipping 
Board Emergency Fleet Corpora¬ 
tion, aCJLConn., 32 F.2d 680, af¬ 
firmed 50 S.Ct. 373, 281 UJL 519, 
74 liJBfl. 1011. 

65 OX p 1800 note 59. 


94. U.S.—Cohn v. U. S. Shipping 
Board, C.C.ATenn., 20 F.2d 56. 

95. U.S.—Harwood v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.AConn., 32 F.2d 680, af¬ 
firmed 50 S.Ct 872, 281 U.S. 519, 74 
Ij.Ed. 1011. 

45 C.X p 1300 note 61. 

SSL U.S.—Harwood v. U. 8. Shipping 
Board Emergency Fleet Corpora¬ 
tion, supra. 

65 aX p 1300 note 62. 

97. U.S.—Sloan Shipyards Corpora¬ 
tion v. U. S. Shipping Board Emer¬ 
gency Fleet Corporation, Wash., 
42 S.Ct 386, 268 U.S. 549, 66 LdBd. 
762. 

65 CX p 1300 note 68. 

9ft U.S.—U. S. Shipping Board 
Emergency Fleet Corporation v. 
South Atlantic Dry Dock Co* C.G 
AFla., 300 F. 56. 

65 C.X p 1301 note 64. 

99. U.S.—U. 8. Shipping Board 
Emergency Fleet Corporation v. 

j Tabas, C.CJLPa., 22 FAd 398. 

( 65 OJ. p 1301 note 65. 

1. U.S.—Galveston Dry Dock ft Con¬ 
struction Co. v. U. 8* D.aTex* 7 
F.Supp. 460, affirmed, aCA, U. S. 
v. Galveston Dry Dock ft Construc¬ 
tion Co.. 76 F.2d 277. 

65 OJ. p 1301 note 66. 

a U.S.—U. a Shipping Board 

I Merchant Fleet Corporation v. Har¬ 
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wood. Conn., 50 act 872, 281 U.a 
519. 74 h Ed. 1011. 

3. U.S.—U. S. Shipping Board Mer¬ 
chant Fleet Corporation v. Har¬ 
wood, Conn., 50 S.Ct 872, 281 U.S. 
519. 74 L.Ed. 1011. 

4. U.S.—Freygang v. U. S.. 67 CtCL 
244, affirmed Russel Motor Car Co. 
v. U. 8, 43 S.Ct 428. 261 U.S. 514, 
67 Li.Ed. 778. 

65 ax p 1301 note 71. 

A. U.S.—U. a v. Bethlehem Steel 
Corp., Pa.. 62 act 581, 315 U.S. 
289, 86 I*Bd. 856. 

Oomt of production plus fixed prof¬ 
it and bonus for savings provisions. 

—U. 8. v. Bethlehem Steel Corp., su¬ 
pra. 

ft U.S.—U. S. Shipping Board Emer¬ 
gency Fleet Corporation v. Turner, 
C.GA.Ala* 11 F.2d 921. 

65 ax p 1801 note 75. 

T. U.S.—U. S. v. Skinner ft Eddy 
Corporation, D.C.Wash., 28 F.2d 
373, modified on other grounds, C. 
C.A., 86 F.fd 889, certiorari dis¬ 
missed 50 act 248. 281 U.S. 770, 74 
Li. Ed. 1196. 

65 OJ. p 1301 note 77. 

a U.S. — U. a ▼. Bethlehem Steel 
Corp* Pa* 62 act 581, 815 U.a 
269, 86 LJDd. 855. 

a U.8.—U. a v. Skinner ft Eddy 
Corporation, aOAWash., 85 F.2d 
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parties to such a contract were governed by gen¬ 
eral principles of law and relevant statutes as ap¬ 
plied to the facts of the particular transaction. 10 

A provision of a contract for arbitration of dis¬ 
putes by a specified officer was unenforceable when 
there was no such officer. 11 

Under a provision of a shipbuilding contract for 
the distribution of a portion of any savings in such 
manner as might be agreed to by the corporation 
and the contractor with a view of recognizing con¬ 
tinuous, faithful, and efficient performance of duty 
by employees, the determination of the corporation 
and the contractor was conclusive in the absence 
of bad faith 12 

The rule that the diarterer of a privately owned 
vessel is not excused from liability for demur¬ 
rage by governmental restraints when the charter 
does not so provide was applied to a vessel char¬ 
tered from the Fleet Corporation acting on behalf 
of the United States. 12 

Cancellation of contracts . Under temporary stat¬ 
utes tiie corporation was authorized to cancel cer¬ 
tain of its contracts on making just compensation. 14 

Claims against corporation . The government's 
right to priority as a creditor did not apply to an in¬ 
debtedness to the Fleet Corporation arising out of 
a contract in performance of its authorized busi¬ 
ness, 12 and the statute prohibiting assignment of 
claims against the United States did not apply to 
claims against such corporation. 12 Under the Mer- 
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chant Marine Alt of 1920, requiring the dripping 
board to settle matters arising out of the exercise 
of the powers conferred on the president with re¬ 
spect to the building of drips, claims arising out 
of contracts with the corporation for the construc¬ 
tion of vessels for the United States were properly 
presented to the shipping board instead of the comp¬ 
troller-general. 11 

(d) Torts 

The Fleet Corporation wae liable for torts, fndudVna 
those of its agents. 

The Fleet Corporation, like other co r por ati on s , 
was liable for torts, 12 including those of its agents. 19 
A mere suggestion to a party to a contract that it 
charge the other party with a certain item was not 
an actionable interference with the contract 20 
There had to be evidence of the facts creating lia¬ 
bility. 21 

(e) Actions 

Tho Fleet Corporation could sue and be sued; arid 
actions by or against It were governed by the rules appli¬ 
cable to civil actions generally, subject to the provisions 
of the Suits In Admiralty Act. 

In dissolving the United States Shipping Board 
Merchant Fleet Corporation, the Merdiant Marine 
Act of 1936 expressly withdrew the consent of the 
United States to action being thereafter brought 
against the dissolved corporation, and furnished an 
exclusive forum, the court of claims, in which ac¬ 
tions growing out of transactions of the corporation 


SS9. certiorari dismissed 50 S.Ct. 
248. 281 TJ.8. 770. 74 L.Ed. 1176. 

66 C.J. p 1801 note 78. 

10. U.S.—U. 8. Lines Operations v. 
U. 8.. 99 Ct.CL 744. 

11. U.S.—U. 8. ▼. Puget Sound Ma¬ 
chinery Depot. D.C. Wash., 298 F. 
858. 

65 C.J. p 1801 note 79. 

12. D.C.—Bennett v. U. 8. Shipping 
Board Emergency Fleet Corpora¬ 
tion. 87 F.2d 611. 69 App.D.C. 181. 
certiorari denied 50 S.Ct. 461, 281 
U.S. 762. 74 L.Ed. 1170. 

65 C J. p 1301 note 80. 

18. U.S.—U. 8. v. Warren Transp. 

Co.. D.C.Maas.. 7 F.2d 161. 

65 C.J. p 1801 note 82. 

14. U.S.—Buffalo Union Furnace Co. 
v. U. 8. Shipping Board Emergen¬ 
cy Fleet Corporation, C.C.A.N.Y., 
291 F. 23, error dismissed 46 S.Ct. 
510. 268 U.8. 707, 69 UML 1168. 

22 C.J. p 1801 note 84. 

18. U.S.—West Virginia Rail Co. v. 
Jewett Bigelow 4k Brooks Coal Co., 
X>.C.Xy. t 26 F.2d 908. 


1A. US—Rhodes v. U. 8.. D.C.N.Y.. 

8 FSupp. 124. 

65 C.J. p 1302 note 88. 

17. US.—U. S. v. Skinner A Eddy 
Corporation, D C.Wash. t 28 F.2d 
873, modified on other grounds, C.C. 
A, 35 F.2d 889, certiorari dismissed 
50 S.Ct. 248, 281 U.S. 770, 74 L.Ed. 
1196. 

18. D C.—Inland Waterways Corp. 
v. Hardee, 100 F.2d 678, 69 App.DC 
268, followed in Woodring v. War- 
dell, 100 F 2d 690, 69 App.D.C. 280. 
reversed on other grounds 60 S.Ct. 
652, 309 U.S. 627. 84 L.Ed. 908, re¬ 
hearing denied 60 S.Ct. 884, 309 U.S. 
698, 84 L.Ed. 1037, reversed on oth¬ 
er grounds Inland Waterways Corp. 
v. Young, 60 S.Ct. 646, 309 U S. 517, 
84 L.Ed. 901, rehearing denied 60 
S.Ct. 884, 309 U.S. 698, 84 L.Ed. 
1037. 

65 C J. P 1802 note 92. 

Conversion. 

Where the Fleet Corporation knew 
of national bank's insolvency when 
it converted to its own use securities 
which bank had unlawfully pledged 
to secure corporation’s deposits as 
agent for the United States, the rule 
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that an agent who receives money 
on behalf of his principal, to which 
principal is not entitled, is not liable 
if he pays the money over to his 
principal without knowledge of the 
mistake, did not apply so as to re¬ 
lieve corporation of liability to 
bank's receiver on ground that It 
had turned proceeds of securities 
over to the United States.—inland 
Waterways Corp. v. Hardee, 160 F.2d 
678, 69 AppD.C. 268, followed in 
Woodring v. Wardell, 100 F.9d 690. 
69 App.DC. 280, reversed on other 
grounds Inland Waterways Corp. v. 
Young, 60 S.Ct. 646, 309 U.S. 617, 84 
L.Ed. 901, rehearing denied 60 S.CL 
884, 309 U.S. 698, 84 L.Bd. 1087. 

19. D.C.—U. S. Shipping Board 
Emergency Fleet Corporation v. 
O'Shea, 5 F.24 123, 55 AppJD.C. 809. 
66 C.J. p 1802 note 93. 

90k U.8.—Carver v. U. 8. Shipping 
Board Emergency Fleet Corpora¬ 
tion. C.CJLN.Y., 28 F.2d 790. 

65 CJ. p 1302 note 94. 

2L U.S.—Hicks v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, D.C.N.Y., 14 P.2d 910. 

65 C.J. p mi note 95. 
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conferred on it by congress; 66 and contracts made 
within the scope and limits of its powers and in 
the proper exercise thereof will be upheld. 67 The 
statute authorizes the administrator to make loans 
for various specific purposes to rural residents who 
qualify under the Act 66 Authorization of a loan 
for any one of these purposes does not exclude 
authorization of loans for other purposes. 66 

Farm credit agencies . Under the Farm Credit 
Act of 1933, 12 U.S.GA. ch. 7, various corporations 
were created to cany out the general purpose of 
the act which was to lend aid and assistance to 
financially distressed farmers. 60 The functions of 
the administration provided for therein and of a 
number of corporations created thereunder have 
since been transferred to various departments of 
the government; the corporations included the Fed¬ 
eral Farm Mortgage Corporation, 61 the Federal 
Farm Loan Board and Federal Land Bank Com- 
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missioner, 66 Production Credit Corporations 66 and 
production credit associations, 64 and regional agri¬ 
cultural credit corporations. 66 

Co mm odity Credit Corporation. Under the Com¬ 
modity Credit Corporation Charter Act, IS U.S.C.A. 
§§ 7l4_7l4o, congress created the Commodity Cred¬ 
it Corporation for the declared purpose of sta¬ 
bilizing, supporting, and protecting farm income and 
prices and of assisting in the maintenance of bal¬ 
anced and adequate supplies of commodities and fa¬ 
cilitating the orderly distribution thereof. The cor¬ 
poration and its predecessor of the same name have 
such powers as the statutes creating them con¬ 
ferred. 66 The rights and obligations of the Com¬ 
modity Credit Corporation and parties contracting 
with it depend on the terms and conditions of the 
particular contract, construed and enforced in ac¬ 
cordance with general principles of law and in the 
light of applicable statutes. 67 


Ml D.C.—-Kansas City Power ft 

Light Co. v. McKay, supra. 

57. D C.—Kansas City Power ft 

Light Co. v. McKay, supra. 

88. D.C.—Kansas City Power ft 

Light Co. v. McKay, supra. 

Ml D.C.— Kans as City Power ft 

Light Co. v. McKay, supra. 

80L TJ.S.—U. a v. Thomas, C.CLA. 
Tex., 107 F.2d 765. 

6L Miss.—Triplett v. Bridgforth, S8 
So.2d 756, 205 Miss. 328. 
ns primary object of the Federal 
Farm Mortgage Corporation Act was 
to extend relief to farmers, “scale 
down** their obligations and permit 
continuity of farming operations. 
TJ.S.—Arndt v. Bank of America, D. 

CCal., 48 F.Supp. 961. 

Go.—Robinson v. Reynolds, 21 8.HL 
2d 214, 194 Ga. 324, answer to cer¬ 
tified question conformed to 22 S.E. 
179, 68 Ga.App. 66. 

Tex.—Hayden v. Lowe, Civ.App. f 239 
S.W.2d 211, error refused—Boone 
v. Pierce, Civ.App., 218 S-W.2d 347, 
error refused. 

82. Tex.—Boone v. Pierce, supra. 

83 . Hovemmental agencies 

The Production Credit Corporations 
established under Farm Credit Act of 
If88 to supplement functions of Fed¬ 
eral Land Bank and other agencies 
making loans to farmers and to pro¬ 
vide short-term credit to farmers for 
production and marketing of crops, 
the stock of which is owned by the 
United States* are governmental 
agendas created to promote and car¬ 
ry oat governmental functions and 
policies—Martin v. Kenesson, Ilf 8. 
WJtt 044, 274 Ky. 58L 

64. Ark.—Young v. Wootark Produc¬ 
tion Credit Ass'ii, 957 S.W.2d 274. 
Wash*— Southwest Washington Pro¬ 


duction Credit Ass'n of Chehalis v. 

Fender, 150 P.2d 988, 21 Wash.2d 

849. 

“Joint stock lead bank” distinguished 

A “production credit association,*' 
which Is restricted to lending money 
to farmers for general agricultural 
purposes, the borrowers being requir¬ 
ed to purchase stock in association 
up to 5% of desired loan, and which 
is empowered to issue no bonds and 
serves as depository for no funds, 
is to be distinguished from a “joint 
stock land bank,*' which is specifical¬ 
ly designated as a bank, has author¬ 
ity to Issue bonds, and is designated 
as depository of public money, and 
whose borrowers are not required to 
become stockholders, its offerings of 
capital stock being open to the pub¬ 
lic.—Brenham Production Credit 
Ass'n v. Zeiss, Tex., 284 S.W.2d 95. 

Bylaws of agricultural credit asso¬ 
ciation created under Farm Credit 
Act constituted & part of transaction 
by which association loaned money to 
purchasers of stock in association on 
security of mortgages on real and 
personal property.—Young ▼. West- 
ark Production Credit Ass'n, Arlc., 257 
S.W.2d 274. 

Mssl of stoek against mortgag# In* 

Retirement of borrower's stock in 
agricultural credit association created 
under Farm Credit Act upon payment 
of loan, was forbidden by act and 
hence in suit by association to fore¬ 
close mortgages on real and personal 
property given as security for loan, 
mortgagors wers not entitled to have 
value of their stock offset against 
balance of mortgage indebtedness.— 
Young v. Wsstaik Production Credit 
Ass'n, supra. 

Agricultural credit association ore- 
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ated under Farm Credit Act w&s not 
bound by any oral promises of Its 
officials to make additional advances 
to mortgagors, since matter of ex¬ 
tending credit involved questions of 
judgment and discretion and parol 
evidence was Inadmissible to vary 
terms of written contract consisting 
of original loan note and mortgages 
on real and personal property given 
as security therefor.—Young v. West- 
ark Production Credit Ass'n, supra. 

65. Mature of functions 
Regional agricultural credit cor¬ 
porations are purely “commercial cor¬ 
porations'* exercising no sovereign 
function.—U. S. v. Brown, D.C.F1&., 
41 F.Supp. 838. 

Construction of oomtraot 
Fla.—Piowaty v. Regional Agr. Cred¬ 
it Corp. of Washington, D. C., 34 So 
2d 94, 160 Fla. 136, 1 A.L.R.2d 705. 

Liability to suit 

Regional agricultural credit corpo¬ 
rations are not immune from suit.— 
Casper v. Regional Agr. Credit Corp. 
of Mpls., 278 N.W. 896, 202 Minn. 438. 

68 . U.S.—U. 8. v. Edgerton ft Sons, 
CULConn., 178 F.2d 783—Scroggln 
Farms Corp. v. McFadden, C.C.A. 
Ark., 165 F.2d 10. 

87. U.S.—Rennlcke v. TJ. S. ( C.A. 
Ark., 207 F.2d 429—Commodity 
Credit Corp. v. Stanley Ferguson. 
Inc., C.C.A.M&SS.. 161 F.2d 640— 
Gray v. Commodity Credit Corp., C. 
C.ACaL, 159 P.2d 249, certiorari 
denied 67 8.CL 1589, 931 U.S. 842, 
91 L.Bd. 1858—Commodity Credit 
Corp. v. Hen wood, C.C.A.MO., 128 F. 
2d 141—U. & v. Springfield Fire ft 
Marins Ins. Co., D.QMo., 107 F. 
Supp. 759, affirmed, GA., 207 F.2d 
925—Traders Compress Co. v. U. 8* 
74 F.Supp. 949, 199 CtCL 559* 
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Federal Crop Insurance Corporation. Under the 
Federal Crop Insurance Act, 7 U.S.C.A. ch. 36, 
congress created as an agency of and within the 
Department of Agriculture a corporation with 
the name "Federal Crop Insurance Corporation” 
for the declared purpose of promoting national wel¬ 
fare by improving the economic stability of agri¬ 
culture through a sound system of crop insurance. 
The corporation is wholly government-owned 68 and 
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is a governmental agency;** it is not a private in¬ 
surance company 70 and, unless congress so provides, 
the rales of law rendering private insurance com¬ 
panies liable for the acts of their agents are not 
bodily applicable to it 71 Duly published regulations 
of the corporation are binding on persons seeking 
to come within the provisions of the act 7 * and must 
be strictly complied with. 7 * 


HI. PROPERTY 


§ 71. Acquisition and Ownership in General 

The United Statee hae t ae an Incident to ite sover¬ 
eignty, the power to hold and acquire property by devise 
or gift, by leaee, by cession, and by discovery end occu¬ 
pation or settlement. 


The United States has, as an Incident to its sov¬ 
ereignty, the power to hold and acquire property. 74 
Accordingly, the United States may acquire title to 
property by purchase, 75 by devise or gift 76 unless a 


Reasonableness of subsidy provision 
Provision of subsidy contract be¬ 
tween Commodity Credit Corporation 
and canner of tomato products which 
Inhibited payment of subsidies on 
transfer of title of canned food to any 
person or firm controlled by or affili¬ 
ated with canner by stock ownership 
unless Commodity Credit Corporation 
determined otherwise, were reason¬ 
able. necessary, and appropriate for 
administration of Vegetable Crop 
Program—Harlingen Canning Co v 
Commodity Credit Corp., C.A.Tex., 193 
F.2d 176. 

"Special ooffeo agreement" 

U.S.—Stanley W Ferguson, Inc., v. 
Commodity Credit Corp.. D.C.Mass.. 
66 F.Supp. 261, affirmed, C C.A.. 
161 F.2d 540. 

SSL U.S—Federal Crop Ins. Corp. v. 
Merrill. Idaho. 68 SCt 1. 332 U.S. 
880. 02 L.Ed. 10. 175 A.LR. 1075 
Ark.—U. S. v. Solomon, 241 S.W.2d 
869. 219 Ark. 309. 

#9. U.S.—Federal Crop Ins. Corp. v. 
Merrill. Idaho, 68 S.Ct 1. 332 U.S. 
880, 02 LuEd. 10, 175 A.L.R. 1075. 
Ark.—U. S. v. Solomon. 241 8.W.2d 
860. 210 Ark. 309. 

7a U.S.—Federal Crop Ins, Corp. v. 
Merrill, Idaho. 68 S-Ct 1. 832 U.8 
880, 92 L.Ed. 10. 176 AL.R. 1075. 
Tex.—Federal Crop Ins. Corp. ▼. 
Thompson, Clv.App., 220 S.W.2d 
689. 

71. U.S.—Federal Crop Ins. Corp. v. 
Merrill, Idaho. 68 S.Ct. 1, 332 U.S. 
280, 92 LuEd. 10. 175 A.LR. 1075. 
Tex.—Federal Crop Ins. Corp. v. 

Thompson, Civ.App.. 220 &W.2d 680. 
7a U.S.—Federal Crop Ins. Corp. v. 
Merrill, Idaho. 68 S.Ct. 1. 282 U.S. 
280. 28 LuEd. 10, 176 A.LR. 1075— 
V- 8. v. Blackburn, D.C.Mo., 109 
F.8upp. 819. 

Tex.—Federal Crop Ins. Corp. v. 
Thompson, CivJkpa. 880 8.W.24 

680. 

Am having feme of law 
Reg u la t ions of Federal Crop Insur¬ 


ance Corporation, agency of United 
States, have force of law in matters 
affecting expressly authorised admin¬ 
istrative procedure where details 
would be too cumbersome for con¬ 
gressional treatment.—U. S. v. Solo¬ 
mon, 241 S.W.2d 369. 219 Ark. 309. 

73. U.S—U. S. v. Blackburn, D.C. 
Mo., 109 F.Supp. 319. 

74. U.S.—U. S. v. Allegheny County. 
Pa.. 64 S Ct 908, 322 U.S. 174, 88 Lu 
Ed. 1209—U. S. v. Jones. CA.Or., 
176 F.2d 278—State of Russia v. 
National City Bank of New York, 
C.C A., 69 F.2d 44—U. S. v. McCul- 
ley, DCTenn., 100 F.Supp. 379— 
U. S. v. Collins, D CVa., 78 F.Supp. 
259—U. S. v. Johnston, D.C.W.Va. t 
38 F.Supp. 4—State of Oklahoma ex 
reL Phillips v. Guy F. Atkinson 
Co., D.C-OkL, 37 F.Supp. 98, affirm¬ 
ed 61 SCt. 1050. 313 U.S. 508, 85 
Li Ed. 1487—In re U. a. D.C.N.Y.. 
28 F.Supp. 758. 

C&l.—In re Bumison's Estate, 204 P. 
2d 880, 33 Cal.2d 638. affirmed U. S. 
v. Burnison. 70 S.Ct. 503, 339 U.S. 
87, 94 Li Ed. 675. 

N.M—Ariedge v. Mabry, 197 P.2d 
884, 62 N.M. 808. 

Tex.—Dodson v. Home Owners' Loan 
Corp., Civ.App. f 123 S.W.8d 485. 

65 C.J. p 1304 note 28. 

Appropriation of property of govern¬ 
ment for public purpose see Emi¬ 
nent Domain § 86. 

Authority over places acquired or re¬ 
served within states or territories 
for public purposes see supra f 7. 
Power of United States to acquire 
territory see Territories | 3. 

Court equipment 

Title to public property consist¬ 
ing of law books, furniture, fixtures, 
and equipment furnished by Depart¬ 
ment of Justice pursuant to appropri¬ 
ation of Congress to a United States 
court, for use in performance of Ju¬ 
dicial duty, is not vested in court, but 
title to such property remains In the 
United States.—In re Kina IXCTenn., 
11 F.Supp. SSL 


United States has power under the 
Constitution to acquire by eminent 
domain or otherwise sites of nation¬ 
al historic significance for the pur¬ 
pose of preserving them to commem¬ 
orate and illustrate the nation's his¬ 
tory.—Barnidge v. U. 8.. C.CJLMo., 
101 F.2d 295. 

Keeesstty of reoordlng deed 

Title to tracts acquired by pur¬ 
chase of the United States vested in 
the United States on recording of 
deeds of conveyance.—U. S. v. Wood- 
worth, D.C.N.Y„ 66 F.Supp. 64L 

78. U.S.—Georgia Power Co. v. Ten¬ 
nessee Val. Authority, D.GGa, 14 
F.Supp. 67S. 

N.M.—Ariedge v. Mabry, 197 P.Sd 884. 
52 N.M. 303. 

Tex.—Dodson v. Home Owners' Loan 
Corp., ClvApp.. 128 &W.8d 485. 
Mint to exaralss retained option 
Grantor’s failure to exercise pur¬ 
chase option, retained by It when It 
conveyed property to Federal Gov¬ 
ernment, within time allowed, termi¬ 
nated its interests.—U. 8, v. State of 
Minn., D.C.Minn. ( US F.Supp. 486. 

7a U.S.—U. S. v. Burnison, CaL, 70 
S.Ct 503, 830 U.S. 87, 94 T.1M. 675. 
CaL—In re Hendrix' Estate, 176 P.Sd 
398, 77 GaLApp.3d 647. 

Mo—Mississippi Valley Trust Co. v. 
Ruhland, 222 S.W.2d 750, 260 Mo. 
615. 

N.M.—Ariedge v. Mabry, 197 P.Sd 884, 
52 N.M. SOS. 

Or.—In re Moore's Estate, 222 P.2d 
893, 190 Or. 63. 

65 C.J. p 1804 note 29. 

Aeocptaaoe 

Gifts to the United States which in¬ 
volve any duty, burden, or condition 
or which are made dependent on some 
future performance by the United 
Statee, may not bo acoepted by the 
Government unless there la express 
authority of Congress.—Story v. flny- 
4er, 184 P.2d 454, 87 U.SAppJXC. 26. 
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"dilate statute 'forbids, 77 by lease, 7 * ‘by cessfoft, 79 by 
discovery and Occupation or settlement, 40 and by any 
Other lawful maimer deemed necessary. 81 Where 
land is deeded to the government for a specific pub¬ 
lic purpose which is lawful, it must be given effect, 82 
and no consent by the state legislature to owner¬ 
ship .by the United States of land in the state is 
necessary. 88 An absolute unconditional grant by 
a state to the United States may not be treated as 
one for a particular purpose. 84 

The government has, with respect to its own 
lands, that is, the public domain unsold within the 
limits of the state, the rights of an ordinary pro¬ 
prietor to maintain its possessions and to prosecute 
trespassers, as discussed in Public Lands § 3, and 
may deal with such lands precisely as any landed 
proprietor, also discussed in Public Lands § 3. 
Generally, the United States, with respect to the 
proprietorship of property, have in their public ca¬ 
pacity like rights, authority and remedies, and are 
subject to like liabilities in dealing with it through 
legal agencies or otherwise, as natural persons, ex¬ 
cept perhaps with respect to the operation of laws 
of limitation, or rules resting on usages under the 
law merchant. 86 


The United States iday not convert to itself the 
property of another, 'by its own declaration or its 
own authority! 88 nor may it assert an equitable title 
to realty prior to an execution of an instrument 
conveying legal title to it, under a contract con¬ 
taining concurrent conditions which neither party 
has performed. 87 The United States may not hold 
property for a private or personal purpose. 88 

Authorization by law . Under an act of congress, 
41 U.S.C.A. § 14, no land may be purchased for the 
United States except under a law authorizing such 
purchase, and it has been held that a conveyance 
of lands to the United States is void and inoperative, 
unless the purchase is authorized by congress. 89 
The act does not prohibit the acquisition by the 
United States of the legal title to land taken by way 
of security for a debt, either directly or through the 
intervention of a trustee, 90 or by the acquisition of 
property in the course of foreclosing collateral in 
collection of a debt, but it may not acquire outright 
ownership in the guise of lending money and 
creating a debt. 91 The act, however, should not be 
construed to apply to executed contracts so as to 
defeat the title of the United States to land it has 
paid for. 92 Although the executive may not pur- 


certiorari denied 71 S.Ct. 88. 340 U.S. 
80S, 95 L.Ed. 632. 

77. U.S.—U. S. v. Burn Ison, Cal.. 70 
S.Ct. 503. 339 U.S. 87. 94 L Ed. 675. 
CaL—In re Rive's Estate. 219 P.2d 
475, 98 Cal.App 2d 104. 

65 C.J. p 1304 note 30. 

Validity 

(1) Although the capacity of the 
United States to receive a voluntary 
devise or bequest has been regarded 
as an inherent attribute of sovereign¬ 
ty, the right of testamentary dispo¬ 
sition is within control of state hav¬ 
ing jurisdiction of the property in 
question, and there is no constitu¬ 
tional requirement that the state al¬ 
low the United States to take under 
a will.—In re Burnison's Estate. 204 
P.2d 330. 33 Cal.2d 638. affirmed U. S 
v. Bumison, 70 SCt. 503, 339 TT.S 
87, 94 L..E4 676. 

(2) Capacity of governmental body 
to take under will see the C.J.S. title 
Wills | 107, also 68 C.J. p 527 notes 
‘34—36. 

7ft. U.S.—Clifford v. U. S., 34 CtCl. 

333. 

TO. N.M.—Arledge v. Mabry, 197 P. 

20 884. 52 NM. 303. 
n tur. p 1*05 note *2. 

M. U.S,—Jone v. U. a, Md.. 11 a 
Ok to. 1*7 U.a *02, 24 L-Ed. <91. 
05 cur. P 1*05 note *1. 

IL' Tex.—-podeon v. Home Owners’ 
1M* fcorp„ Clv.App., 12* S.W.2d 
• 0ML-.. 


82. U.S.—Los Angeles & Salt Lake 

R. Co. ▼. U. S., C.C.A.Cal„ 140 P. 
2d 436. certiorari denied 64 S Ct 
1264. 322 U S. 757. 88 L.Ed. 1586. 

83. NM.—Arledge v. Mabry. 197 P. 
2d 884. 52 N M 303. 

Tex—State v. Angelina County, 150 

S. W.2d 379, 136 Tex. 247—Dodson 
v. Home Owners' Loan Corp., Civ. 
App., 123 S W.2d 435. 

65 C.J. p 1305 note 34. 

84. U.S.—Columbia River Packers' 
Ass'n v. U. S. f C C A.Or„ 29 F.2d 
91. 

65 C.J. p 1305 note 35. 

8B- U.S.—U. S v. Hodge. D.C.Tenn., 
89 F.Supp. 25. 

65 C.J. p 1305 note 38. 

88 . U.S.—U. S v. Ferguson, N.T., 
78 F. 103. 24 C.C.A. 1. 

65 C.J. p 1305 note 39. 

87. U.S.—U. S. v. Davidson, C.C.A. 
Tex., 189 F.2d 908. 

88. U.S.—U. S. v. Alex Dussel Iron 
Works, C.C.A.La., 81 F.2d 535. 

65 C.J. p 1305 note 40. 
wyap siaotjlo dm 

(1) The United States may Itself 
construct a hydro-electric dam in 
navigable waters and therefore may 
constitutionally acquire a dam al¬ 
ready built.—U. S. v. Appalachian 
Elec. Power Co.. Va., 61 S.Ct. 291, 311 
U.S. 377, 85 L.Ed. 24*, rehearing de¬ 
nied 61 act 548, 313 U.S. 712, 85 
L.S& 1143, petition denied 63 S.Ct. 
67, 317 U.S. 594, 87 L.B0. 437. 
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(2) United States, by virtue of law¬ 
ful ownership of dam. owns also wa¬ 
ter power inevitably created by-dam. 
—Tennessee Valley Authority v. Ash- 
wander. C C A.Ala., 78 F.2d 678. af¬ 
firmed 56 S.Ct 466. 297 US. 288. 80 
LEd 688. rehearing denied 56 S.Ct 
588, two cases, 297 US. 728. 80 LEd. 
1011, conformed to. D.C., 14 F.Supp. 
11 . 

Public parks 

The establishment and maintenance 
of public parks Is a governmental 
function of the United States.— 
Schooler v. State, Tex.Civ.App., 175 
S.W.2d 664, error refused. 

89. U.S.— U. S. v. Tichenor, C.C.Or„ 
12 F. 415, 8 Sawy. 142. 

65 C.J. p 1306 note 42. 

Authorisation hold gtvsm 
U.S.—U. S. v. West Virginia Power 
Co., C.C.A.W.Va., 122 F.2d 733, cer¬ 
tiorari denied West Virginia Power 
Co. v. U. S., 62 S.Ct. 187, 814 U.8. 
683, 86 L.Ed. 547. 

90. U.S.—Neilson v. Lagow. Ind.. 12 
How 98, 13 LEd. 909. 

Tex.—Dikes v. Miller, 25 Tex.8uppl. 
281, 78 Am.D. 571. 

91. D.C.—Dollar r. Land, 184 F.2d 
245, 87 U.SApp.D.C. 214, certiorari 
denied 71 RCt. 198, 340 U.S. 884. 95 
L.Ed. 641, rehearing denied 71 S.Ct 
530, 340 U.S. 948, 95 L.EML 884. cer¬ 
tiorari denied 71 8.CL 588, 340 U.S. 
948. 95 L.Ed. 684. 

92. U.S.—Burns v. U. S., N.Y., 189 F. 
831, 87 C.C.A. 838. 
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chase or dispose of land without authority of law, 93 
it may compromise doubtful claims, and take a con¬ 
veyance of land in discharge of such debts, and 
lands so acquired may be sold and conveyed. 94 

Liens . Since a lien may not be exerted against 
the government without its consent, 96 where the 
government has acquired property incumbered with 
liens, although it takes subject to existing liens and 
incumbrances, 96 it will not be disturbed in its 
title 97 or possession 93 by the courts. When a con¬ 
tract purchaser of a ship from a government board 
charters it, a lien on the ship given by a subcharter 
is not effective against the government" The right 
of the United States or an instrumentality of the 
United States government to acquire and enforce 
Hens against realty within a state may be expressly 
recognized by a state statute providing for the 
recordation of such liens. 1 

Construction of contracts and conveyances. In 
construing contracts for the sale of property to the 
United States, the terms of the contract will be giv¬ 
en effect, 2 and where the contracts are arrived at 
on a basis of recommendation, such recommenda¬ 
tion may be considered in order to ascertain the in¬ 
tention of the parties, even though it is not in¬ 
corporated into the contracts. 3 When proposals, 
option, and agreement to sell land to the govern¬ 
ment were prepared under the direction of the gov- 


HNjlXP* 

emment’s officers, and the title deed was to be sat* 
is factory to the attorney-general, their terms should * 
be construed Uberally in favor of the grantor. 4 The 
quantum of the estate donated to the government is 
to be determined according to the law of the place 
in which the land is located, 6 and in reaching a 
conclusion with respect to the meaning and effect 
of an act of donation to the United States, the end 
which the donor sought to accomplish in making the 
donation is required to be kept in mind. 6 The gov¬ 
ernment’s intention, however, in receiving the dona¬ 
tion is not controlling. 7 

Control of property . Property constructed in 
preparation for war out of funds appropriated by 
congress are under the control of the secretary of 
war. 8 

Forfeiture of royal lease . It has been held that 
a forfeiture of a royal lease of lands in Puerto Rico 
for nonpayment of rent must be declared by con¬ 
gress. 9 

Nature of title acquired . The United States does 
not acquire any better title than that which is con¬ 
veyed to it, subject to any infirmities to which the 
title may be inflicted. 10 

Conditional grants. Third persons may not as¬ 
sume to enforce conditions attached to a grant to 


93. TJ.8.—*U S. v. Hudson, CCInd, 
26 F Cas No.15,413, 3 McLean 156. 

Authority conferred under Rational 
Industrial Recovery Act 
U.S.—Allied Agents v. U S. CtCl. 
26 F.Supp. 98. certiorari denied 60 

8.Ct. 72, 308 U.S. 661, 84 LEd. 471. 
Discretion vested in secretary of war 
The statute providing that when 
the owner of land sought to be ac¬ 
quired by the secretary of war for 
military purposes Axes a price for 
the land, which in secretary's opinion 
is reasonable, the secretary may pur¬ 
chase land at such price, vests secre¬ 
tary with a discretion.—U. S. v. Cer¬ 
tain Land, Situate in St Charles 
County, D.CMo., 46 FSupp 921. re¬ 
versed on other grounds U. S v. Mus- 
chany, 139 F.2d 661* reversed on oth¬ 
er grounds Muschany v. U. S, 65 S.CL 
442, 824 U.& 49, 89 LJSd. 744. 

94. U.S.—U. & v. Lane, 25 F.CasNo 
15.559, CCInd., 3 McLean 365. 

65 C.J. p 1805 note 47. 

Compromise see infra | 167. 

95. U.S.—U. S. v. Cardinal© Ware¬ 
housing Corp., D.C.N.J., 65 F.Supp. 
760. 

96. U.S.—U. S. v. Anderson Cotton¬ 
wood Irr. Diet., D.C.Cal., 19 F.Supp. 
740. 

99. U.8.—-U. S. v. Mayse, D.COr., 299 


F. 860, affirmed. C.C.A., 5 F.2d 885, 
certiorari denied 46 SCt 105, 269 
U.S. 580, 70 L.Ed. 422. 

98. U.S.—U. S. v Cardinale Ware¬ 
housing Corp, DCN.J., 65 F.Supp. 
760. 

99. US —Acme Operating Corpora¬ 
tion v. U. S, D.C.Md., 283 F. 449. 

X, Tex.—Dodson v. Home Owners' 
Loan Corp., Civ.App., 123 S.W.2d 
435. 

A U.S.—Commodity Credit Corp. v. 
Draper & Co., C.AMass, 213 F.2d 
36, certiorari denied Draper & Co. 
v. Commodity Credit Corp.. 75 S.Ct. 

86, 348 U.S. 862, 99 L.Ed.- 

Seneca Battery Corp. v. U. S., D.C. 
N T., 121 F.Supp. 337, affirmed, C.A., 
213 F.2d 151 

Royalty free patent lio ns # 

U.S—Breese Burners, Inc. v. U. S., 
CtCl, 121 F.Supp. 530. 

Conveyance of fee-simple determina¬ 
ble 

Del.—Addy v. Short, 81 A. 2d 300, 7 
Terry 178, reversed on other 
grounds 89 A.2d 136, 8 Terry 157. 

Option to purchase 

U.S.—U. S. v. 813 96 Acres of Land In 
Ouachita County, D.C.Ark., 45 F. 
Supp. 535, affirmed. C.C.A., U. S. v. i 
Stott, 140 F.2d 941. I 
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3. U.S.—Commodity Credit Corp. v. 

Draper A Co.. C.A.Mass., 213 F.2d 
36, certiorari denied Draper A Co. ▼. 
Commodity Credit Corp., 75 8.CL 85, 
348 U.S. 862, 99 LJSd. -. 

4. U.S.—U S. v. Rain e-Andrews 

Lumber Co., D.C/W.Va., 262 F. 787. 

5. La—Parish of Jefferson v. Texas 
Co, 189 So. 680, 192 La. 934, cer¬ 
tiorari denied Texas Co. v. Parish 
of Jefferson, 60 S.Ct. 138, 308 U.S. 
601, 84 LJJd. 508. 

6. La.—Parish of Jefferson v. Texas 
Co., 189 So. 580, 192 La. 934, certio¬ 
rari denied Texas Co. v. Parish of 
Jefferson, 60 S.CL 138, 308 U.S. 601, 
84 LJSd. 503. 

7. La.—Parish of Jefferson v. Texas 
Co., 189 So. 580, 192 La. 934, cer¬ 
tiorari denied Texas Co. v. Parish 
of Jefferson, 60 S.CL 138, 308 U.8. 
601, 84 LJSd. 503. 

8- U.S.—Weeks v. Goltra, C.C.A.MO., 
7 F 2d 838, affirmed 46 S.CL 018. 371 
U.S. 536, 70 L.Ed. 1074. 

9. US —Puerto Rico Ry., Light A 
Power Co. v. U. S.. Puerto Rico, 340 
F. 16,101 C.C.A. 75. 

65 C.J. p 1306 note 52. 

10. U.&—U. & v. Williams, CCA 
Ga.. 154 F.2d 989. 
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the United States when the government does not 
complain of their breach. 11 

§ 72. Public Improvements and Works 

An act of congress authorizing a public improve¬ 
ment and appropriating money therefor Is sufficient au¬ 
thority for the purchase of realty vteoeetary or proper for 
purposes of construction of the improvement. 

Although no land may be purchased for the 
•United States except under a law authorizing such 
a purchase, as discussed supra § 71, an act of con¬ 
gress authorizing a public improvement and ap¬ 
propriating money therefor is sufficient authority 
for the purchase of realty necessary or proper for 
purposes of construction of the improvement 12 

§ 73 . Leases to United States 

The power of the government to acquire a lease on 
property may be necessarily Implied from an act of 
congress giving the government power of acquisition by 
purchase, provided there la no violation of any other 
enactments of congress. 

Under an act of congress giving the government 
power of acquisition by purchase, the power of ac¬ 
quisition by lease may be necessarily implied for 
purposes of carrying out the objectives of the act, 12 
provided there is no violation of any other enact¬ 
ments of congress. 14 Where the government ex¬ 
pressly reserves title to improvements placed on the 
lessor’s land during the period of the lease, any 
structures placed on the land by the government and 
not removed therefrom prior to the expiration of the 
lease does not become the property of the lessor. 15 

An officer of the United States may not bind his 
government on a lease of realty, where the title to 


st C.J.& 

the property leased has been unlawfully acquired, 
against public policy, and in violation of the law of 
nations, and the circumstances are known to him at 
the time of the lease. 15 When the purpose of an 
act of congress authorizing a lease for the benefit 
of the government is fulfilled, a lease may be valid, 
notwithstanding it varies from the previous con¬ 
tract for a lease. 17 

Availability of appropriation. A lease to the gov¬ 
ernment for a term of years is in violation of a stat¬ 
ute, 31 U.S.C.A. § 665, prohibiting contracts without 
an adequate appropriation, or in excess of the ap¬ 
propriation, as far as its term extends beyond exist¬ 
ing appropriations, 1 ' 8 and is binding on the govern¬ 
ment for only the year or years for which an ap¬ 
propriation is available, 12 with a future option to 
renew it from year to year until the end of the 
term. 22 

The fact that an appropriation for rent was not 
earmarked by congress does not render a lease in¬ 
valid under a statutory provision that no contract on 
behalf of the United States shall he made unless 
authorized by law or under an appropriation ade¬ 
quate to its fulfillment, where the lease is made in 
accordance with the congressional intent. 21 Lessors 
who have received the sums which congress has 
from year to year appropriated as full compensation 
may not sue for the difference between such sums 
and the fair rental value. 22 

Bids for rental of property to the United States . 
Where a hid to lease property to the government is 
submitted in response to an invitation by the govern¬ 
ment or one of its corporations for bids for rental 
of equipment, the contract between the parties will 


11* La.—Parish of Jefferson ▼. Texas 
Co., 189 So. 580, 102 La. 984, cer¬ 
tiorari denied Texas Co. ▼. Parish 
of Jeffereon. 00 S.Ct 128, 308 U.S 
601, 84 LEd. 603. 

12. U.S.—Burns v. U. EL, N.Y., 160 
F. 631, 87 C.C.A. 533. 


Petition by United States to con¬ 
demn river lands for the project was 
held not demurrable on ground that 
condemnation was unauthorized by 
law because definite agreement had 
not been made for sale of power to 
be created by the project.—U. 8. v. 
West Virginia Power Co., G.OA.W. 
Va., 123 F.2d 738, certiorari denied 
West Virginia Power Co. v. U. S., 62 
act 187, 314 U.S. 683, 86 LEd. 547. 


Act of congress authorising and di¬ 
recting secretary of commerce to con¬ 
struct, operate, and maintain public 
airport rifhln, or in vicinity of. Dis¬ 
trict or^Columbia, and conferring 
on secretary power of eminent do¬ 


main, does not authorize construction 
of municipal airport, but of national 
or federal airport to be located with¬ 
in district or its vicinity—Jasper v. 
Sawyer, D.CJO.C., 100 F.Supp. 421. 
Parks, parkway* or playground pur¬ 
poses 

The restriction by the statutes of 
the sites of certain authorized struc¬ 
tures to lands acquired or hereafter 
acquired for park, parkway, or play¬ 
ground purposes excludes the use of 
land acquired for school purposes.— 
Loehler v. U. 8., 90 CtCL 168. 

13. D.C.—Kansas City Power A 
Light Co. v. McKay, D.C., 115 F. 
Supp. 402. 

14. D.C.—Kansas City Power A 
Ught Co. v. McKay, supra. 

10. U.S.—Anderson-Tully Co. v. U. 
8., C.A.Miss., 189 F.2d 192, certio¬ 
rari denied 72 S.Ct 47, 342 U.S. 826, 
96 LEd. 624. 

16. U.S.—Filor v. U. EL, 8 Ct.Cl. 25. 
affirmed 9 Wall. 45, 19 LEd. 549. 
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17. U S.—Cross v. U. a, 1 Ct.Cl. 347. 

18. U.S.—Leiter v. U. S.. Ct.Cl, 46 
S.Ct 477, 271 U.S. 204. 70 LEd. 906 
—U. S. v. Doullut, La., 218 F. 729, 
130 C.C.A. 243. 

An option contained in lease must 
be exercised before the beginning of 
the next fiscal year.—Brownstein- 
Louis Co. v. U. S., 90 Ct.Cl. 1, cer¬ 
tiorari denied 60 S.Ct 1074, 810 UA 
632, 84 LEd. 1402. 

19. U.S.—Bradley v. U. S.. 13 CtCl. 
166, affirmed 98 U.S. 104, 25 LEd. 
105, 14 CtCl. 583. 

65 C.J. p 1362 note 8. 

90. U.S.—Leiter v. U. a, 59 CtCl. 
907, affirmed 46 S.Ct 477, 271 U.S. 
204, 70 LEd. 906. 

65 C.J. p 1363 note 9. 

9L U.a —U. S. v. State Bridge Com¬ 
mission of Mich., D.C.M!ch., 109 F. 
Supp. 690. 

99. U.S.—Hooe v. U. 8., CtCl., 81 a 

Ct 65, 316 U.a 322. 54 LEd. 1060. 
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be deemed established by the original bid ttnmodi- the courts will tend to be lenient in con st r ui ng it** 
fied by any subsequent communications between the Where a lease is drafted by the government, it will 
parties, where the formal notice of the acceptance not be construed with any degree of liberality to- 
of the bid refers to the original proposal.** ward the government** The rights and liabilities 

of the parties is to be determined by the covenants of 
Construction and operation of leases . In constru- the lease,* 7 and the United States, in leases to it 
ing leases of realty to the United States the terms of private property, is governed by the same rules 
of the lease will be given effect,* 4 but, where a of liability as would be applicable to a lessee who is 
strict interpretation of the terms of the lease would a private citizen.** In die absence of any express 
work an undue hardship on the lessee or its assignee, covenant as to maintenance and repair,** the only 


as. U.S.—U. S. v. Mitchell. C.C.A.MO.. 
104 F.2d S4S. 

94. U.S.—American Houses v. 
Schneider, CAFft.. 211 F.2d 881— 
R. F. G. v. Chromium Products 
Corp.. C. A. Mont. 202 F 2d 604. cer¬ 
tiorari denied Chromium Products 
Corp. ▼. R. F. C.. 74 S.Ct. 23. 246 
US. 810. 08 L.Ed. 345—Goldstein 
v. U. S. f 79 CLCh 477. 

Provisions mm to time of expiration 
of lease 

(1) Joint resolution of congress, 
purporting to terminate state of na¬ 
tional emergency declared by Presi¬ 
dential Proclamation, was Incapable 
of bringing about such termination 
for purposes of lease provision be¬ 
tween assignors of plaintiff and Unit¬ 
ed States, declaring that occupancy 
of the premises could not be extend¬ 
ed beyond six months from the date 
of termination of the unlimited na¬ 
tional emergency, as declared by the 
President.—Werner v. U. S.. D.C.CaL, 
119 F.Supp. 894. 

(2) Where a provision in lease of 
land to United States as right-of-way 
for gas pipe line that right-of-way 
was granted for period not exceeding 
time during which United States used 
line to furnish gas to army camp 
was broad enough to Include time 
reasonably required to liquidate camp 
in orderly manner, so that one year 
allowed government by lease to re¬ 
move pipe after end of such period 
began on date when government ac¬ 
tually ceased using pipe to furnish 
gas to such camp, not when camp 
was transferred to War Assets Ad¬ 
ministration for disposal or when 
need for use of gas in camp ceased 
before such date.—Crowell Land & 
Mineral Corp. v. U. S.. D.C.La.. 114 
F.Supp. 81. 

(3) Under a lease of property to 
the government for one year and for 
additional yearly periods thereafter 
at election of the government “dur- 
lng the present states of war and 
during three years thereafter” con¬ 
tractual leasehold interest of the 
government terminated at the end of 
the three year period following Presi¬ 
dential Proclamation of the cessation 
of hostilities of World War II.—U. 
8. v. Seventy-Seven Acres of Land. 
More or Less, Located in Mobile 
County. D.C.Ala.. 88 F.Supp. 349. 

91 C.J.S.—19 


(4) Where lease in 1943 to the 
United States of realty for use for 
war plant provided that primary term 
of lease should expire one year after 
termination of “present national 
emergency." the “present national 
emergency** would be treated as ex¬ 
piring on April 29. 1952. by virtue 
of Presidential Proclamation Issued 
the preceding day.—American Houses 
v. Schneider, CJLPa., 211 F.2d 881. 
Provisions as to rental payment 

(1) Under a lease of property to 
the government for a nominal con¬ 
sideration for a period of one year 
and for additional yearly period 
thereafter, “during present states of 
war and during three years thereaft¬ 
er" it was not the intention of the 
parties that the property could be 
used and occupied for an indefinitely 
prolonged period without compensa-, 
tion or even for the nominal compen¬ 
sation.—U. S v. Seventy-Seven Acres 
of Land, More or Less. Located in 
Mobile County, D.GAla., 88 F.Supp. 
349. 

(2) Where lease provided that the 
United States, as part of the rental 
consideration, would maintain, re¬ 
pair, operate, and service the build¬ 
ing, expense of any repairs required 
to be paid were part of the rental 
consideration —Girard Trust Co. v. 
U S.,CC APa., 149 F.2d 872. 
Supplemental agreement given effect 
U.S.—Consolidated Laundries Corp. 

v. U. S., Ct.Cl., 121 F.Supp. 516. 

Presidential order given effect as 
being a restriction within a lease 
agreement of mining property to a 
government corporation, justifying 
suspension of royalty payments.— 
R. F. C. v. Chromium Products Corp.. 
C.A Mont., 202 F.2d 664, certiorari 
denied Chromium Products Corp. v. 
R. F. C., 74 S.Ct S3. 346 U.S. 819. 98 
LJEd. 345. 

95. U.S.—A m e r 1 c a n Houses v. 

Schneider, C.APa., 211 F.2d 881— 

U. S. v. Huff. C. C.A Tex., 165 F.2d 

720, 1 AL.R.2d 854. 

X*ase of land as right-of-way for 
construction, maintenance, and oper¬ 
ation of pipe line to supply natural 
gas to army camp must be construed 
most strongly against lessor as oblig¬ 
or.—Crowell Land A Mineral Corp. v. 
U. R, D.C.La., 114 F.Supp. 81. 
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126. U.S —Carstens Packing Co. V. U. 

S., D.CWash., 62 F.Supp. 524. 
Service to be offered by l ess er 
Provision in lease of floor of build¬ 
ing by federal government requiring 
lessor to furnish elevator service 
would not be construed as carrying 
implication that it would be elevator 
service that Included an elevator op¬ 
erator.—Carstens Packing Co. v. U. 
S., D.GWash., 62 F.Supp. 524. 

27. U.S—Girard Trust Co. v. U. S., 
C.C.APa., 161 F.2d 159. 

Bight to recoup 

State court suits to enjoin one em¬ 
ployed by state penitentiary, to which 
War Assets Administration contract¬ 
ed to sell pipe laid by federal govern¬ 
ment under land leased thereby to 
supply natural gas to army camp, 
from removing pipe within year al¬ 
lowed government by lease for such 
removal after flow of gas ended fol¬ 
lowing liquidation of camp, suspend¬ 
ed running of such time limitation 
and enured to government's benefit 
as exercise of its implied right to re¬ 
coup its property under lease, so as 
to refute any idea of its intentional 
abandonment of pipe.—Crowell Land 
& Mineral Corp. v. U. R, D.GLa., 114 
F.Supp. 3L 

88. U.S.—Brooklyn Waterfront Ter¬ 
minal Corp. v. U. S., 90 F.Supp. 943, 
117 CtCl. 62. certiorari denied 71 
S-Ct. 493, 840 U.S. 931. 95 LJBd. 
672. 

Xdabllity for negllffease 
The United States which leased 
premises as a post office garage was 
liable for damage to a concrete ramp 
caused by its negligence.—New Raw- 
son Corp. v. U. 8., D.CJdasa, 55 F. 
Supp. 291. 

29. Oo a s t raotloaa and, operation 

(1) Covenants for maintenance and 
repair and restoration of the prem¬ 
ises In the same condition as re¬ 
ceived will be construed together, 
but will not be interpreted as mean¬ 
ing that the government is the insur¬ 
er of the leased premises.—Brooklyn 
Waterfront Terminal Corp. v. U. S., 
90 F.Supp. 943. 117 CtCL 62, certio¬ 
rari denied 71 &Ct 493, 340 U.S. 981. 
95 LJBd. 672. 

(2) A covenant, providing that the 
g o v e r n ment as part of the rental 
co n si d e rat ion will maintain, repair. 
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obligation of the government is to pay the stipulated 
rent and at the expiration of the lease to return the 
property in the same state in which it received it f 
ordinary tear and wear excepted,* 0 and so it has 
been held that although a provision in a lease that 
the government should take good care of the prem¬ 
ises imposes a mandatory obligation, it does not re¬ 
quire the government to repair generally, since in 
effect it is merely a covenant against voluntary 
waste and thereby imposes no duty on the govern¬ 
ment to repair damages caused by reasonable wear 
and tear. 31 

Where the original lease is cancelled and the par¬ 
ties enter into a new lease, the cancellation of the 
old lease is equivalent to a constructive surrender 
of possession to the lessor, so that the rights and 
liabilities of the parties is determinable as of the 
time of execution of the new lease. 32 The duties 
of the United States as tenant are not governed by 
any ordinances relating to such duties, which may 
have been passed after the assumption of its duties 
as tenant. 33 The United States may not escape ob¬ 
ligations under a lease by putting a third person in 
possession to operate and manage the property, 
whether as agent or as independent contractor. 34 
Where an option to purchase is rendered ineffective 
due to a termination of the lease because of the de¬ 
fault of the government under the lease, any provi¬ 
sions in the option clause concerning the value to be 
placed on the property in the event of condemna¬ 
tion proceedings are also rendered ineffective. 35 
Where a blanket lease is executed to the govern¬ 


ment for the use of tracts of land for an army camp 
and artillery firing range, a provision of the lease 
designed for the protection of livestock located on 
the tract, protects the rights of tenants owning such 
livestock as third-party beneficiaries, 36 even though 
such incompatible use is unreasonably difficult if 
not impossible, 37 and the failure of the government 
to take any measures to comply with such provi¬ 
sion is a tortious breach of contract. 33 

What law governs . With respect to realty leased 
by the United States, the rights of the parties, the 
validity of the lease, and an option to renew are 
governed by the law of the place where the property 
is located; 30 but in construing the meaning of a 
covenant in a lease, the applicable law is federal 
rather than state, although in the absence of federal 
cases in point, the courts may properly turn for 
guidance to the general law of landlord and ten¬ 
ant. 40 

Lease to a government-sponsored cooperative as¬ 
sociation. A lease to a cooperative association, be¬ 
ing a separate and distinct entity, but which has been 
organized with the approval and assistance of the 
government for the purpose of carrying out a re¬ 
habilitation program, does not constitute a lease to 
the government or to one of its agents, 41 even 
though the approval of the government of such 
lease appears within the terms of the lease, or even 
where the government under the terms of the lease 
is given an option to purchase the property. 42 


operate, and service the premises, re¬ 
quires the government to make such 
repairs regardless of whether the 
premises were defective when the 
government went into possession — 
Girard Trust Co. v. U. S. f C.C.A.Pa., 
161 F.2d 159. 

(3) Although a lease clause may 
require the government to restore 
the premises in the same condition as 
that existing at the time of entering 
into the lease, such provision is of no 
efffect, where it appears that the les¬ 
sor has been fully compensated for 
the use of the premises by the pay¬ 
ment of a stated sum to effect any 
necessary initial alterations in addi¬ 
tion to the payment of rent for the 
premises.—Blaugrund v. U. S., CJL 
Tex., 171 F.2d 713. 

30. U.S.—Riverview Properties v. U. 
S., D C.Pa., 102 F.Supp 934—New 
Rawson Corp. v. U. S.. DC.Mass., 
55 F.Supp. 291—Brooklyn Water¬ 
front Terminal Corp. v. U. S., 90 
F.Supp. 943, 117 CtCl. 62, certiorari 
denied 71 S.Ct 493, 340 U.S. 931, 
35 LJBkL 672. 


Right to make repairs imposes on 
the government no affirmative obliga¬ 
tion to repair, but merely relieves It 
of liability for making repairs with¬ 
out first obtaining the lessor's ap¬ 
proval.—Warburton v. U. S., D.C. 
Utah, 109 F.Supp. 919—Riverview 
Properties v. U. S. f D.C.Pa. f 102 F. 
Supp. 934—Singer v. U. S.. CtCl., 115 
F.Supp. 166. 

Necessary repairs 

Government was required to make 
such repairs as might be necessary 
to keep the property in tenantable 
condition and to prevent waste, and 
was under a duty to compensate les¬ 
sor for any damages due to neglect 
in excess of ordinary wear and tear. 
—City of New York v. U. S., 97 F. 
Supp. 808. 119 CtCl. 769. 

31. U.S.—Warburton v. U. S., D.C. 
Utah, 109 F.Supp. 919—Singer v. U. 
S., Ct.Cl., 115 F.Supp. 166. 

88 . U.S.—Brooklyn Waterfront Ter¬ 
minal Corp. v. U. S., 90 F.Supp. 943, 
117 CtCl. 62, certiorari denied 71 
S.Ct. 493. 340 U.S. 931, 95 UEd. 672. 
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33. U.S—Brooklyn Waterfront Ter¬ 
minal Corp. v. U. S, supra. 

34. U.S.—Container Co. v. U. S.. 90 
F.Supp. 689. 116 CtCl. 706. 

35. U.S.—U. S. v. T. W. Corder, Inc., 
C.ACal., 208 F.2d 411. 

38. U.S.—U. S. v. Huff, C.C.A.Tex., 
165 F.2d 720, 1 A.L.R.2d 854. 

37. U.S.—U. S. v. Huff, supra. 

38. U.S—U. S. v. Huff, supra. 

39. U.S.—Werner v. U. S., D.C.Cal., 
10 FR.D. 245, affirmed, C.A., 188 
F.2d 266. 

40. U.S.—Brooklyn Waterfront Ter¬ 
minal Corp. v. U. S., 90 F.Supp. 943, 
117 CtCl. 62, certiorari denied 71 
S.Ct 493, 340 U.a 981, 95 L.EKL 672. 

41. U.S.—Farm Sec. Administration, 
Dept of Agriculture v. Herren, C. 
C A.Ark., 165 F.2d 554, certiorari 
denied 68 S.Ct 904, 383 U.S. 875, 
92 L.Ed. 1161. 

42. U.S.—Farm Sec. Administration, 
Dept, of Agriculture v. Herren, su¬ 
pra. 
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§ 74. Control, Regulation, and Use of Public 
Property and Places 

Under the Constitution, congress has the power to 
make rules and regulations with respect to the territory 
or other property belonging to the United States, which 
exercise of power cannot be restricted by state laws. 

Under the Constitution, U.S.C.A. Const Art. 4 § 
3 cl. 2, congress has power to make all needful rules 
and regulations with respect to the territory or 
other property belonging to the United States, 43 and 
the owners of adjoining lands must comply, how¬ 
ever hard and unjust it may seem. 44 The exercise 
of this power by the United States cannot be re¬ 
stricted by state laws, 46 hut this does not authorize 
congress to pass a law for the protection of migra¬ 
tory birds, 46 or to override state laws with respect 
to the general subject of reclamation of arid lands 
not the property of the United States or situated 
within a territory, 47 or make the right of an owner 
to use private lands within a national park, and 
toll roads leading thereto, conditional on his mark¬ 
ing and defining his boundaries and obtaining per¬ 
mission from the park superintendent. 48 Land ac¬ 
quired by the United States for a specific purpose 
cannot be used for another purpose m the absence 
of congressional authorization. 49 

Low-rent housing projects . The government may 
prescribe reasonable rules and regulations relating 


to the occupancy of low-rent housing units con¬ 
structed by it. 60 

Duty to inspect Where the government is con¬ 
ducting a dormitory for war workers, there is a 
duty on the part of the government to take neces¬ 
sary steps to relieve the premises from the hazard 
of fire, which is not performed by merely supply¬ 
ing servants with proper instructions or making 
suitable regulations, since the government is under 
a continuous duty to inspect and is therefore re¬ 
quired to give such attention to the dormitory as 
would normally guard against injuries to the oc¬ 
cupants. 61 

Control of property . Although the United States 
may be the authonzed titleholder of property per¬ 
manently owned by it, such property may be placed 
under the control of a governmental agency as the 
authorized custodian of the property. 52 

§ 75. Disposition of Public Property 

The right of the United States to dispose of Its 
property is expressly granted by the Constitution. 

Under the federal Constitution, U.S.C.A. Const. 
Art. 4 § 3 cl. 2, congress is granted express power 
to dispose of property belonging to the United 
States, 53 and such right is not abridged or with- 


43. US-U. S. v Nebo Oil Co , D C 
La, 90 FSupp. 73—Tennessee Val¬ 
ley Authority v Lenoir City, D.C 
Tenn. t 72 FSupp. 457—U. S v. 
State Bank of Winfield, Kan, D C. 
Okl., 60 F.Supp. 335—XI. S. v. John¬ 
ston, D.C.W Va., 38 F.Supp. 4— 
Tosemite Park & Curry Co. v. Col¬ 
lins, D.C.Cal, 20 F.Supp. 1009. 

Powers respecting territories see 
Territories S 6. 

Lands pur chas ed by federal agency 

The federal government had the 
right to protect, against trespass and 
injury by sheep grazer, its interests 
in lands purchased by the Farm Se¬ 
curity Administration in order to re¬ 
store the range, prevent erosion, and 
carry out purpose of flood control.— 
U. a v. Holliday. D.CMont, 24 F. 
Supp. 112. 

Property In inchoate font 

The government may enact a penal 
statute for the protection of its prop¬ 
erty, even though the property is in 
inchoate form.—U. a v. Pownall. D. 
C.Cal., 65 F.Supp. 147. 

44 . ua-U. a v. Johnston, D.C.W. 
Va., 28 F.Supp. 4. 

45. U.S.—U. a v. Hunt. D.C.Ariz, 
19 7.2d 684, modified on other 
grounds 49 8.CL 88, 278 XJ.S. 96, 73 
LJBd. 200. 

65 Cjr. p 1259 note 24. 


46. US—U. S. v McCullagh, DC. 
Kan., 221 F 288—U S v. Shauver, 
DC Ark., 214 F 154, error dismiss¬ 
ed 39 SCt. 134, 248 U.S. 594, 63 L. 
Ed 438. 

47. U.S —State of Kansas v. State of 
Colorado. Kan. 27 S.Ct. 655, 206 
U S 46. 51 L.Ed. 965. 

4& US —Curtin v. Benson, Cal, 32 
S Ct. 31. 222 U S 78, 56 L.Ed 102. 

65 C.J. p 1259 note 27. 

49. U.S—Loehler v. U. S. t 90 Ct.Cl. 
158. 

50. D.C.—Rudder v. U. S, Mun App , 
105 A 2d 741. 

Statute held reasonable 
Statute providing that no housing 
unit constructed under the United 
States Housing Act shall be occupied 
by a person who is a member of an 
organization designated as subversive 
by the Attorney General, was a rea¬ 
sonable exercise of the congressional 
power, and administrative require¬ 
ment that tenants sign a certificate 
of nonmembership was a reasonable 
means of effectuating the purposes of 
the statute.—Rudder v. U. S., supra. 

51. U.S.—Wright v. U. S., CLCL, 95 
F.Supp. 943. 

58. D.C.—Dollar v. Land, 184 F.2d 
245, 87 U.S.App.D.C. 214, certiorari 
denied Land v. Dollar. 71 S.Ct. 
198» 340 U.S. 884, 95 LJSd. 641, 
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rehearing denied 71 SCt. 530, 346 
US 948, 95 LEd. 684, certiorari 
denied 71 S.Ct. 533, 340 U.S. 948, 
95 L.Ed. 684. 

53. U.S.—U. S. v. Allegheny County. 
Fa. 64 S.Ct. 908. 322 U.S. 174, 88 
L Ed. 1209—Tennessee Elec. Power 
Co. v. Tennessee Val. Authority, D* 
C.Tenn, 21 F.Supp. 947, appeal dis¬ 
missed in part 59 S.CL 54, 305 U. 
S. 663, 83 L Ed 430, appeal dismiss¬ 
ed 59 SCt. 154, 305 U.S. 665, 83 L 
Ed. 431. affirmed 59 S.Ct 366, 306 
U.S. 118, 83 L Ed 543—U. S. v. Ne¬ 
bo Oil Co, DC.La., 90 F.Supp. 73, 
affirmed, C.A, 190 F 2d 1003—Ten¬ 
nessee Valley Authority v. Lenoir 
City, D.C.Tenn., 72 F.Supp. 457— 
U. S. v. State Bank of Winfield* 
Kan., D.C.OkL, 60 F.Supp. 335. 

Power held to be without limitation 

U S —State of Alabama v. State of 
Texas, 74 S.CL 481, 347 U.S. 272* 
98 L.£kL 423, rehearing denied 74 
S.Ct 674, 347 U.S. 950, 98 LJSd. 689, 
and State of Rhode Island v. State 
of Louisiana, 74 S.Ct 874, 847 U.S. 
950. 98 UEd. 689—U. & v. State 
of California, 67 S.Ct 1658. 332 
U.S. 19, 91 LJSd. 1889, supplement¬ 
ed 68 S.CL 20, 222 U.S. 804, 92 U 
Ed. 282, rehearing denied 68 S.CL 
37, 832 U.S. 787, 92 LJBd. 370. pe¬ 
tition denied 68 S.CL 1512. 384 
UJBL 855. 93 LJSd. 1776. 
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drawn by die ninth or tenth amendment 64 The 
right of the government to dispose of property 
in its possession and control exists regardless of 
whether or not the original act under which the 
property was acquired is constitutional. 56 This pow¬ 
er of the United States to dispose of its property 
having been assented to by the states in ratifying 
the federal Constitution does not therefore con¬ 
template any necessity of permission by a state for 
disposition of federal property therein, 66 and it is 
to be implied that congress will not needlessly em¬ 
barrass or injure the functions of the state in the 
exercise of its discretion as to disposal of federal 
property within the state. 67 

§ 76. -Abandonment 

Although the government may abandon the use of 
certain of its property. It may not abandon its title with¬ 
out an act of congress. 

Although the government may abandon the use 
of certain of its property 58 it may not abandon its 
title without an act of congress, 66 but this rule, it 
has been held, does not apply to property in which 
the government appropriates a mere easement for 
temporary purposes. 60 An intentional abandonment 
is refuted, where it appears that the government 


through hs a gent s attempted to remove its property 
placed on the land of another, on expiration of the 
right to retain such property on the land, 61 and even 
though a stipulated period may have been given for 
the removal of such property, a failure to remove 
it within the stipulated period does not work a for¬ 
feiture of the government's title to the property. 63 
A delay caused by an injunction preventing the re¬ 
moval of the government's property does not con¬ 
stitute an abandonment of the government's title to 
the property. 68 

§ 77. -Power to Sell or Lease 

Congress may authorize officers of the government to 
dispose of federal property, and may designate the per¬ 
sons to whom the property shall be transferred and pre¬ 
scribe the conditions and mode of transfer. Without such 
expressed authorization no public officer has a right to 
dispose of the government’s property by sale or otherwise. 

Property of the United States may be disposed 
of only in the manner provided by law, 64 and no 
public officer 66 or department, 66 without express 
authority from congress, has a right to sell or con¬ 
tract for the alienation of any property of the gov¬ 
ernment for any purpose. 67 Since congress in the 
exercise of its governmental function has the pow¬ 
er to dispose of its property, 68 it may authorize of- 


54. U.S.—Ashwander v. Tennessee 
Val. Authority, Ala., 66 S.Ct 466, 
297 U.S. 288. 80 LEd. 688, rehear¬ 
ing denied 66 S.Ct. 688, two cases. 
297 U.S. 728. 80 UEd. 1011, mandate 
conformed to, D.C., 14 F.Supp. 11. 

55. U.S.—Sanders v. Oklahoma City, 
D.C OkL, 19 F.Supp. 60, affirmed, 
C.C.A., Oklahoma City ▼. Sanders, 
94 F.2d 323, 116 AL.R. 363. 

55. U.S.—Georgia Power Co. ▼. Ten¬ 
nessee Val. Authority, D.CGa., 14 
F.Supp. 673. 

57. U.S.—Georgia Power Co. v. Ten¬ 
nessee Val. Authority, supra. 

58- US—City of Springfield ▼. U. 

8., aCAMass., 99 F.2d 860, certio¬ 
rari denied City of Springfield v. 
U. S, 69 S.CL 692, 306 U.& 660. 
83 L.Ed. 1049. 

58. U.S.—U. 8. v. Warmsprlngs Xrr. 
Diet., D.C.Or., 38 F.Supp. 239—U. S. 
v. Pennsylvania A Lake Erie Dock 
Co., C.C.AOhio f 272 F. 839. 

66 U.S.—U. S. v. Pennsylvania A 
Lake Erie Dock Co., supra. 

56 OJ. p 1309 note 40. 

8L U.S.—Crowell Land A Mineral 
Corp. v. U. S., D.C.Lo., 114 F.Supp. 
81. 

88. U.a— Crowell Land A Mineral 
Corp. v. U. S„ supra. 

8S» U.S.—Crowell Land A Mineral 
Corp. v. U. a, supm 

64 U.a— U. a v. Allegheny County, 
Fa* 94 act 905, 813 UAL 174, 88 


L.EcL 1209—Breen ▼. Housing Au¬ 
thority of City of Pittsburgh, D.C. 
Pa., 119 F.Supp. 320—Hunter v. 
Anderson, D.C.Tex., 74 F.Supp. 721 
—U. a v. Mallery, D.C-Wash., 63 
F.Supp. 664—U. S. v. Jones, C.A 
Or., 176 F.2d 278—Southeastern Oil 
Florida v. U. S., 119 F.Supp. 731, 
137 CtCL 409, certiorari denied U. 
a v. Southeastern Oil Florida, 76 

S.Ct 66. 348 U.S. 834, 99 L.Ed. - 

—Clapp v. U. a. 117 F.Supp. 676, 
127 CtCL 606, certiorari denied U. 
S. v. Clapp. 76 S.Ct 66, 348 U.a 834, 

99 L.Ed.-Goltra v. U. S., 96 F. 

Supp. 618, 119 Ct CL 217—Flores ▼. 
U. S.. 18 CtCl. 852. 

D.C.—American Dredging Co. v. 
Cochrane, 190 F.2d 106, 69 U.S. 
App.D.Cl 88—Story v. Snyder, 184 
F.2d 464, 87 U.S.App.D.C. 96, cer¬ 
tiorari denied 71 act 88, 340 U.a 
866, 96 L.Ed. 682—Gulberson v. 
Larson, D.C., 103 FJSupp. 673. 

Prope r ty subject to disposition hold 
to Inc lu de electric energy 
U.S.—Ashwander v. Tennessee VaL 
Authority, Ala., 66 S.Ct 466, 297 U. 
a 288, 80 L.Bd. 688, rehearing de¬ 
nied 66 S.Ct 688 (two cases), 297 
U.S. 728, 80 LJEDd. 1011, mandats 
conformed to, D.CL, 14 F.Supp. 11— 
Tennessee Valley Authority v. Le¬ 
noir City, Tenn., D.C.Tenn., 78 F. 
Supp. 457—Tennessee Elec. Power 
Co. v. Tennessee VaL Authority, D. 
CLTenn., 81 FAUtpp. 947, appeal dis¬ 
missed in part 89 act 64, 806 U.S. 
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663, 83 L.Ed. 480. appeal dismissed 
69 S.Ct 154, 805 U.S. 665, 83 L-Ed. 
431, affirmed 69 S.Ct 366. 306 U.S. 
118, 88 L.Ed. 543. 

Terms of sals 

Where a sale Is authorized by stat¬ 
ute on such terms as may be deemed 
best by the Secretary of War and the 
Secretary authorizes the sale, the of¬ 
ficers conducting sale have no author¬ 
ity to sell on any other terms.—Gen¬ 
eral Textile Corporation v. U. a, 76 
CtCl. 442. 

66. U.S.—U. a v. Mallery. D.C. 

Wash., 68 F.Supp. 664. 

65 C.J. p 1306 note 64. 

5A U.S.—U. S. v. Mallery, supra. 

65 C.J. p 1306 note 55. 

57. U.S.—Osborne v. U. a, G.C.A 
Ariz., 145 F.2d 892—U. 8. v. City 
and County of San Francisco, D.C. 
CaL, 112 F.8upp. 451. 

NT.—In re Lustgarten's Estate 81 
N.T.S.2d 907, 195 Misa 488. 

66 C.J. p 1806 note 66. 

5A U.S.—City of Springfield ?. U. 

8., CaAMinn., 89 F.2d 660, certio¬ 
rari denied City of Springfield v. 
U. 8., 59 S.Ct 692, 898 U.8. 569, 88 
L.Bd. 1049—Wilson Motor Co. v. U. 

5., CC.AWash., 84 F.2d 880—Ten¬ 
nessee Valley Authority v. Ashwan¬ 
der. aCJUUa., 78 F.2d 878. affirm¬ 
ed 65 S.Ct 455, 897 UAL 888, 89 L. 
Ed. 588, rehearing dented 55 ACt 
588 (two oases), 897 UAL 788. 80 
LABd. 1011, conformed to, D.O. 14 
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fioers of the government to dispose of public prop¬ 
erty, 69 and may designate the persons to whom prop¬ 
erty belonging to the United States shall be trans¬ 
ferred, and prescribe the conditions and mode of 
transfer. 79 

General authority to sell public lands has been 
held to include land reserved for a public purpose 
and afterwards abandoned, 71 and the grant by con¬ 
gress to the president of a right to dispose of the 
full title in fee in real property implies the grant 
of all minor powers, and these powers may be exer¬ 
cised by the head of a department as agent of the 
president. 72 In order for a sale authorized by con¬ 
gress to be valid all steps prescribed by congress 
must be followed, 72 unless the statute grants au¬ 
thority to change the manner of sale, 74 and power to 
sell does not include power to give an option to 
purchase property. 75 Any method adopted for the 
disposition of property belonging to the government 
must be an appropriate means of disposition accord¬ 
ing to the nature of the particular property, and 
must be adopted in the public interest as distin¬ 
guished from private and personal ends. 75 


TOUTED STATES § 77 

Surplus property . Congress in the exercise of its 
constitutional power to dispose of property belong¬ 
ing to the United States, may dispose of any sur¬ 
plus property, 77 and in doing so may adopt any 
reasonable means, whether of sale or leased* even 
though in doing so it competes with other public or 
private property owners. 79 Power of the govern¬ 
ment and its agents to dispose of surplus property is 
not limited to property which die government may 
have unavoidably acquired, but extends to all prop¬ 
erty which the government acquires in excess of its 
needs. 80 

The president may be authorized to dispose of war 
surplus property, buildings, plants, or factories, which 
power may be delegated to the secretary of war by 
executive order. 81 Thereunder the secretary of war 
or an agency authorized by him may contract for 
the sale of surplus materials, 82 and such authority 
includes the power to construe the contract for sale, 
and to refuse delivery when it is believed that there 
has not been a compliance with the terms of the 
contract. 82 The authority of government officers 


F.Supp. 11—U. S. v. Thomson, D.C. 
N.Y., 114 F.Supp. 874—U. S. v. 
State Bank of Winfield, Kan., D.C. 
Okl., 60 F Supp. 335 —Tennessee 
Flee. Power Co. v. Tennessee Val. 
Authority, DCTenn.. 21 F.Supp. 
■047, appeal dismissed in part 59 S. 
■Ct 64. 305 US 663, 83 LEd. 430, 
appeal dismissed 69 S.Ct 154, 305 
TJ.S. 665, 83 L.Ed. 431, affirmed 59 
S.Ct 366, 306 U.S. 118. 83 L.Ed. 
S43. 

Stent of disposition, hold discretion, 
ary with ooairsss 

U.S.—State of Alabama v. State of 
Texas, 74 S.Ct 481. 347 U.S. 272, 
*8 L.Ed 423, rehearing: denied 74 S 
Ct 674. 847 U S 950. 98 L.Ed. 689. 
and State of Rhode Island v. State 
of Louisiana, 74 S.Ct 674, 347 U.S 
950, 98 L.EML 689. 

dt. U.8.—U. 8. V. Baltimore, etc., 
R. Co.. D.CW.Va., 24 F.Cas.No. 
14.510. 1 Hughes 138. 

65 C.J. p 1806 note 57. 

7a U.S.—U. a ▼. Board of Com’rs 
of Fremont County, CCAWyo., 
145 F.Sd 829. certiorari denied 65 
8Ct 563, 823 U.S. 804. 89 L.Ed. 
641—City of Springfield ▼. U. S., 
CCAMass., 99 F.2d 860. certiorari 
denied City of Springfield ▼. U. a, 
69 8.Ct 592, 806 U.S. 650. 83 L.Ed. 
1049— Breen v. Housing Authority 
of City of Pittsburgh, D.CPa., 119 
F.Supp. 820 —Hunter v. Anderson, 
D.CTex., 74 F.Supp. 721—South¬ 
eastern Oil Florida v. U. S.» 119 F. 
Supp. 721. 127 CtCl. 409, certiorari 
denied U. 8. v. Southeastern Oil 
Florida, 75 act 66, 245 U.a 524, 


99 L.Ed-Clapp v. U. S.. 117 

F Supp 676, 127 CtCl. 505, certio¬ 
rari denied U. S. v. Clapp. 75 S.Ct 

55, 348 US 834, 99 L.Ed.- 

West Virginia Pulp & Paper Co v. 
U. S.. 109 F.Supp. 724, 124 CtCL 
292. 

DC—Tennessee Valley Authority v. 
Lenoir City, DC.Tenn., 72 F.Supp. 
457. 

7L U.S.—U. S. v. Railroad Bridge 
Co., CC.ni, 27 F.Cas.No.16,114, 6 
McLean 517. 

72. U.S—U. S v. Baltimore, etc., R. 
Co., DCWVa.. 24 F.Cas.No 14,610, 
1 Hughes 138. 

73. US.—U. a v. Jonas, La., 19 
Wall 598. 22 LEd. 177. 

65 C.J. p 1306 note 60. 

74. US—Levinson v. U. S, NY., 
42 S.Ct 275, 258 U.S. 198, 66 L.Ed. 
563. 

65 CJ. p 1306 note 61. 

75. U.S—Joice v. U. S., 59 CtCl. 1. 

66 C.J. p 1306 note 62. 

76. U.S.—Ashwander v. Tennessee 
VaL Authority, Ala., 66 S.Ct 466, 
297 U.S. 288, 80 UBd. 688, rehear¬ 
ing denied 66 S.Ct 588 (two cases), 
297 U.S. 728, 80 L.Ed. 1011, man¬ 
date conformed to, D.C., 14 F.Supp. 
11 . 

Method of disposition hold proper . 
U.S.—Ashwander v. Tennessee Val. 
Authority, supra—Southeastern Oil 
Del. ▼. U. a, 109 F.8upp. 395, 124 
CtCL 561. 

77. U.a— Tennessee Valley Author¬ 
ity v. Ashwander, CCA.Ala., 78 F. 
2d 578, affirmed 56 act 466, 297 
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U.S 288, 80 LtlSd. 688, rehearing 
denied 66 S.Ct 688 (two cases), 
297 U.a 728, 89 L.Ed. 1011. con¬ 
formed to. D.C.. 14 F.Supp. It 
Purpose of surplus property law 
is to get equipment no longer needed 
by the government into channels of 
trade where It Is needed following 
the end of hostilities.—Beer v. U. S., 
100 F.Supp 808. 120 CtCL 690. 

7a U.S.—Tennessee Valley Author¬ 
ity v. Ashwander, C.C.AAla.. 78 F. 
2d 578. affirmed 56 S.Ct 466, 297 
U.S. 288, 80 L.E1 688, rehearing 
denied 56 S.Ct 688, two cases, 297 
U.a 728, 80 L.Ed. 1011, conformed 
to, D.C., 14 F.Supp. 11. 

7a U.S.—Tennessee Valley Author¬ 
ity v. Ashwander, supra. 

80L U.S.—Ashwander ▼. Tennessee 
Val. Authority, Ala., 56 S.Ct 466, 
297 U.S. 288, 80 L.Ed. 688, rehear¬ 
ing denied 56 S Ct 588 (two cases), 
297 US. 728, 80 LJSd. 1011. man¬ 
date conformed to, D.C, 14 F.8upp. 
11—Georgia Power Co. v. Tennes¬ 
see Vat Authority, D.CGa^ 14 F. 
Supp. 678. 

81. U.S.—Goltra v. U. a. 96 F.8upp. 
618, 119 CtCl. 217. 

aa u.a— Larson ▼. Domestic ft For¬ 
eign Commerce Corp., AppJD.C. 69 
S.Ct 1457. 337 U.S. 682. 93 UBd. 
1628, rehearing denied 70 act 81, 
838 U.S. 840, 94 UFd. 514—Amer¬ 
ican Sales Corporation v. U. ft* C. 
CATea, 82 F.2d 141, certiorari de¬ 
nied 50 S.Ct 29. 289 U.a 674. T4 1*. 
Ed. 62a 

•a UJL—Larson v. Domestic St Fftjt 
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to sell surplus Supplies is limited to those' actually on 
hand. 84 The authority of the government to sell 
surplus waf property to former owners of such prop¬ 
erty at a private sale may be restricted by statute 
by the exclusion of such property which may have 
become subject of a large expenditure by the gov¬ 
ernment resulting in an improvement of a kind not 
so related to a former use of the property or so 
personal to the former owner as to give rise to any 
equitable claim by him to the improved property. 86 
A determination by a governmental agency as to 
whether certain property falls within any ex- 
clusionaiy provisions of a statute conferring the 
power to sell surplus war property must be reason¬ 
able under the circumstances existing at the time 
of the proposed sale. 88 Where a statutory method 
of determination of the selling price of surplus prop¬ 
erty is provided, that method is to be followed by 
the governmental agent authorized to dispose of the 
property, 87 and neither the government nor the 
purchaser of any surplus property may change any 
plan prescribed by congress for the sale of surplus 
war property. 88 

Where the power to sell is restricted only to pur¬ 
chasers having special qualifications, 89 the deter¬ 
mination as to the qualifications of a prospective 
purchaser rests in the sound discretion of the gov¬ 
ernment agency entrusted with the duty of disposing 
of the surplus war property. 90 

Power to lease . Under statutory authority to 
lease property, the word “lease” has its usual mean- 
ing, w and the United States in becoming a party to 
a commercial lease is exercising a governmental 
function. 98 Authority to a public officer to rent 


I buildings’oi* rites purchased for public buildings, ap- 
! plies to property acquired by condemnation proceed¬ 
ings. 98 The secretary of the treasury may not 
execute or approve of a lease of any property be¬ 
longing to the United States without special au¬ 
thority of law. 94 Power to dispose of surplus prop¬ 
erty necessarily includes also the power to enter 
into a contract for the lease of such property. 96 

§ 78. -Contracts of Sale or Lease 

a. In general 

b. Rights and liabilities under contract 

a. In General 

Contracts of sale by the United States must be in 
writing, and in entering into a contract for the disposi¬ 
tion of its property the government may attach any rea¬ 
sonable conditions necessary for the general welfare. 

As in the case of other contracts to which the 
United States is a party, contracts of sale must be 
in writing, 96 or they cannot be enforced. 97 In dis¬ 
posing of the property the government may attach 
such reasonable conditions as are necessary for the 
general welfare, 98 and the remedy of a purchaser 
who does not wish to take the property with the 
conditions attached is to decline to purchase, but 
if he accepts the benefits of the contract, he must 
comply with its conditions. 99 

On a sale to the highest bidder, the government 
may reject bids if such right is reserved, or if there 
is something equivalent to such a reservation, 1 and 
when the right to reject bids is reserved the sub¬ 
mission of the highest bid does not close the con¬ 
tract, 2 and the property does not pass on acceptance 
of the bid. 8 Such a government-imposed condition 


eign Commerce Corp.. App.D.C., 69 
S.Ct. 1467, 337 U.S 682. 93 L.Ed. 
1628, rehearing denied 70 S.Ct 31, 
338 U.S 840. 94 I* Ed. 514. 
l«taatioi of possession. and title iul- 
til prloe paid 

U.S—American Sales Corporation v 
U. S., C.C.A Tex., 32 F.2d 141, cer¬ 
tiorari denied 50 S Ct 29. 280 U.S. 
574, 74 L.Ed. 626 

84. U.S —Condenser Service 4b Engi¬ 
neering Co. v. U. S., CtCl., 115 F. 
Supp. 203. 

65 C.J. p 1307 note 67. 

88k DC.—Seiden v. Larson, 188 F. 
2d 661, 88 U.S.AWUXC. 258. certio¬ 
rari denied 71 8.Ct 1017, 841 U.S. 
650. 95 LJDd. 1378. 

88 . D.C.—Seiden v. Larson, supra. 

87. U.S —A. H. Bull S. 8. Co. v. U. 

8., 108 F.Supp. 95, 122 CtCl. 620. 

m U.S.—A. H. Bull s. 8. Co. v. U. 

8., supra. 

88 . D.C—O'Harra v. Littlejohn, D. 
Cu 69 F.8UPP. 214 . 


90. D.C.—O'Harra v. Littlejohn, su¬ 
pra. 

91. U.S.—U. 8 v. Gratiot, Ill., 14 
Pet. 526. 10 L.Ed. 573. 

65 C.J. p 1307 note 68. 

“Lease** defined see Landlord and 
Tenant | 202. 

Power to lease sealing privileges 
see Fish S 17. 

98. U.S—U. 8. v. Thomson, D.C.N. 
Y., 114 F.Supp. 874. 

98. U.S.—U. 8. v. Whipple Hardware 
Co., N.J., 191 F. 945, 112 C.C.A 857. 

65 C.J. p 1307 note 70. 

94. U.S.—>U. 8. v. Hare, C.C.CaL, 26 
F.Cas No.15,303, 4 Sawy. 653. 

95. U.S.—Goltra v. U. 8., 96 F.Supp. 
618, 119 CtCl. 217. 

96. U.S.—Erie Coal A Coke Corpora¬ 
tion ▼. U. 8., CtCl.. 45 S.Ct 181, 
266 U.S. 518, 69 L.Ed. 417—Triad 
Corporation ▼. U. 8., 63 CtCl. 151. 

97. U.S.—8. Silbersteln 4k Son v. U. 

8., 69 CtCl. 373. 

65 CJ. p 1307 note 74. ‘ 
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ML tX.S.—XT. S. v. Weisbrod, GA.ni.. 
202 F.2d 629, certiorari denied 
Weisbrod v. U. 8., 74 S.Ct 32. 346 
US. 819, 98 L.Ed. 345, rehearing 
denied 74 S.Ct. 117, 346 U 8. 880, 98 
LEd 386—Tennessee Valley Au¬ 
thority v. Lenoir City, DC.Tena, 
72 F.Supp. 457. 

99. US —Tennessee Valley Author¬ 
ity v. Lenoir City, supra. 

X. U.S.—U. 8. v. Weisbrod. C.A.IU., 
202 F.2d 629, certiorari denied 
Weisbrod v. U. 8., 74 S.Ct 32. 246 

U. S. 819, 98 LJSd. 345, rehearing 
denied 74 S.Ct 117, 846 U.S. 880, 98 
L.Ed. 386. 

65 C.J. p 1807 note 76. 

& U.S.—Levinson v. U. 8., N.Y., 42 
S.Ct 275, 258 U.8. 198, 66 L.Ed. 
563, certiorari denied 41 S.Ct 15, 
254 U.S. 645, 65 L.M. 454. 

9L U.8.—>U. 8 . v. Weisbrod, C.A.111.. 
202 F.2d 629, certiorari denied 
Weisbrod v. U. 8., 74 S.Ct 32, 846 

V. B. 619, 98 L.Ed. 845, rehearing 
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of bid for surplus property reserving to me govern¬ 
ment the right to withdraw property from the sale 
prior to removal thereof, without liability except to 
refund to the buyer the amount paid, does not render 
the contract void for lack of mutuality of obligation, 
although the government’s acceptance of the bid 
contractually binds the bidder . 4 A sale completed 
by the execution of a bill of sale, and payment of the 
purchase price, is binding, although a higher bid 
has been overlooked . 6 The property may be with¬ 
drawn from sale after the opening of bids, although 
all terms and conditions of the sale have been com¬ 
plied with by the bidder . 6 The cancellation of part 
of a contract of sale and the substitution of other 
articles is sufficient consideration for the new con¬ 
tract . 7 

The rules governing the construction and opera¬ 
tion of other contracts apply generally to contracts 
of sale by the government . 8 

A provision in a contract giving the purchaser the 
right to accept additional material is an option and 
not a sale,® and a contract whereby the government 
takes title to land and leases it to a contractor under 
an agreement for a conveyance on payment of the 
difference between the rents and an indebtedness 
due the government is an equitable mortgage . 10 

Authority of officers and agents . In harmony 
with the general rules as to the authority of of¬ 
ficers and agents to bind the government, the gov¬ 
ernment is not bound by the acts of an officer not 
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within the scope of his authority , 111 and one dealing 
with a sales agent must inform himself of the 
agent’s authority, and must look to him for any 
shortage in quantities listed by him when under the 
terms of his agency he is to assume all liabilities . 12 
Where a contract on behalf of the government is 
entered into by a specific officer, who is given cer¬ 
tain rights under the contract, such conferred rights 
cannot be exercised by any other governmental of¬ 
ficer, nor may he invoke any influence as to the 
manner of exercising such right . 13 In the sale of 
surplus war supplies, the authority of the secretary 
of war is more than that of a mere sales agent . 14 
He may make such adjustments in sales as are 
justified in the interest of fair dealing , 46 and he may 
authorize a refund , 16 or the cancellation of a sale , 17 
but not, it has been held, a reduction of the purchase 
price after the contract is made . 18 Local boards 
created by the war department to see that sales of 
surplus materials are properly handled have au¬ 
thority to settle disputes arising out of contracts of 
sale , 19 and the authority of such a board to allow 
a refund is not affected by the withdrawal of the 
authority after a refund had been allowed . 20 An of¬ 
ficer making a refund to a buyer of surplus supplies 
is presumed to have acted within the scope of his au¬ 
thority . 21 

b. Bights and Liabilities under Contract 

The terms of a contract of sale by the United States 
will be given effect, provided they are in conformity with 
any statutory regulations governing the rights and duties 


denied 74 8.Ct 117. 346 U.S. 880. 98 
L.Ed. 886. 

66 C.J. p 1307 note 78. 

4. U.8.—U. 8. v. Weisbrod. CAI11., 
202 F.2d 629. certiorari denied 
Weisbrod v. U S. 74 SCt 32. 346 
U.S. 819. 98 Li Ed. 346. rehearing 
dented 74 S.Ct 117. 346 US. 880. 
98 L.Ed. 886. 

5. U.S.—Levinson v. U. S., N.T., 42 
S.Ct. 276. 268 U.S. 198. 66 L.Ed 
568. certiorari denied 41 S.Ct 15, 
264 U.8. 646. 66 L Ed. 454. 

-a U.8.—U. 8. v. Weisbrod. C.A.I11.. 
202 F 2d 629. certiorari denied 
Weisbrod v U. S.. 74 S.Ct 32. 346 
U.8. 819. 98 L.Ed. 846. rehearing 
denied 74 S.Ct 117. 346 U.S. 880, 
98 L.Jfid. 386. 

66 C.J. p 1807 note 80. 

7. U.8.—American Stores Co. v. U. 

8.. 68 CtCl. 128. 

-a U.S.—A. D. Cummings A Co. v. 
U. 8., 70 CtCl. 1. certiorari denied 
61 S.Ct 662. 283 U.S. 858, 76 L Ed. 
1464. 

-65 C.J. p 1807 note 85. 


8. U.S —Joice v. U S.. 59 CtCl. L 
65 C.J. p 1307 note 82 

10. US-IJ S. v Shelby Iron Co. 
of New Jersey, Ala., 47 S.Ct 515, 
273 U S. 571. 71 L Ed. 781. 

11. US-Silverton v. U. S. t 118 Ct 
Cl. 232 

65 C.J. p 1307 note 88. 

Governor of Canal Sons 

Although the parties agreed that 
the determination of the Governor of 
the Canal Zone was final, unless arbi¬ 
trary or palpably erroneous, it is 
held that the decision of the Gov¬ 
ernor was not final, since he was not 
the agency designated by the Act to 
determine the value of the improve¬ 
ments.—Hele v. U. 8., 103 CtCl. 472. 

Ofioer or authority held to have pow¬ 
er of sale 

US.—Griggs & Turivas v. U. S., 83 
Ct.Cl. 664. 

Tenn.—Memphis Power A Light Co. 
v. City of Memphis, 112 S.W.2d 
817. 172 Tenn. 346 

13. U.S.—Joice v. U S.. 59 CtCl. 1. 
13. U.S.—Goltra v. U. SL, 91 CtCl. 
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42. motion denied 61 S Ct 25. modi¬ 
fied on other grounds U S v. Gol¬ 
tra, 61 SCt 467. 312 US 203, 85 
LEd 776. 

14. U.S—American Stores Co. v. U. 

5.. 68 CtCL 128. 

15. U.S.—Georgia Wholesale Co. v. 
U. S, 84 CtCL 150. 

16. U S.—Zink v. U. S., 123 CtCL 85 
—American Stores Co. v. U. 8.. 68 
CtCl. 128. 

17. U S.—Levy y. U. S„ 63 CtCl. 126. 

18. U S.—American Sales Corpora¬ 
tion v. U. 8., C.C.A.Tex., 32 F.2d 
141, certiorari denied 50 S.Ct 89, 
280 U.S 674, 74 LJEd. 626. 

18. U.S.—U. 8. v. West Point Gro¬ 
cery Co., D.C.Ga», 30 F.2d 941. 

66 C.J. p 1308 note 94. 

30. U.S.—Silverman v. U. S., 69 Ct 
Cl. 588. 

SL U.S.—8. Silberstein A Son v. U. 

8., 69 CtCl. 373. 

Overoontimg presumption 

Presumption must be overcome by 
satisfactory proof.—S. SUberstein A 
Son v. U. 8., supra. 
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of a gove rnment iflMt authorlaod to dlspees of tho 
property. 

The rules as to sales by private persons general¬ 
ly apply to sales and leases by the United States. 1 ** 
Thus, the terms of the contract or lease will be giv¬ 


en effect,** provided they are in conformity with 
any statutory regulations governing the rights and 
duties of a government agent authorized to dispose 
of the property .* 4 An express warranty will be giv¬ 
en effect ,* 6 but, in the absence of a warranty, the 


22. U.S.—R. F. C. v. Childress, CA. 
Mo., 1SS F.2d 698—U. S. v. Stott 
C.C.A.Ark-, 140 P.2d 941—Poster 
Co. v. U. S., Ct.Cl.. 120 F.Supp. 758 
—U. S. v. Alexander, D.C.CaL, 115 
F.Supp. 240—Sunswick Corp. of 
Del. v. U. S.. 75 F.Supp. 221, 109 
CtCl. 772, certiorari denied 68 S. 
Ct 1S37, 834 U.S. 827, 92 KBd. 1755. 
SqnitabU title 

(1) The general rule that a con¬ 
tract for the sale of land, part* of 
the purchase price being paid, vests 
in the purchaser the equitable title, 
with the bare legal title remaining 
in the vendor as security for the 
payment of the purchase price, ap¬ 
plies to a contract where the vendor 
is the federal government as well as 
to a transaction between individuals. 
—Petition of S. R. A., Inc., 18 N.W.2d 
442, 219 Minn. 493, followed in 18 N. 
W.2d 455. 219 Minn. 517, affirmed 66 
S.Ct 749, 327 U.S. 658. 90 L.Ed. 851. 

(2) Where the United States un¬ 
der a contract for the sale of realty 
retains the right of repossession on 
the purchaser’s breach, the equity in 
the land is transferred to the pur¬ 
chaser, and the United States retains 
only a legal title as security and in 
substance is in a position of a mort¬ 
gagee.—S. B. A., Inc., v. State of 
Minnesota, Minn., 66 8.CL 749. 827 
U.8. 558. 90 L.Ed. 851. 

Transfer of title 

Where Government agreed to and 
delivered scrap to & contractor's sub¬ 
agent, title to the scrap passed to 
the contractor.—Heath v. U. S.. C.A. 
Hawaii, 209 F.2d 318. 

Ooatraot held sot divisible 
Where the entire quantity of sur¬ 
plus property was offered and sold 
as a whole, the contract of sale was 
not divisible because of the contract 
price being fixed at a certain price 
per unit; the fixing of a price per 
unit for the ascertainment of com¬ 
pensation as a whole does not ren¬ 
der a contract severable.—Georgia 
Wholesale Co. ▼. U. S-. 84 CtCl. 150. 

parties, containing all essential con¬ 
tractual elements, is sufficient to es¬ 
tablish a sale agreement, or contract, 
and bind the parties thereto, al¬ 
though the formal contract contem¬ 
plated by the parties was never exe¬ 
cuted.—Briggs 4b Turlvas v. U. S., 83 
CtCL 664. 

Contract held orsentnir 

U.8.—Guiberson v. R. F. CL, CJLTex., 
196 F.2d 154. 

Ci U.S.—U. 8. v. Adams, €LA.Masa, 
261 F.2d 150—Guiberson v. R. F. C., 


C.A.Tex., 196 F.2d 164—Greenwood 
Products Co. v. U. S- CJLFla.. 188 
F.2d 401—In re Read-York, Inc, C. 

C. A.Wis., 152 F.2d 313—R. F. C v. 
Commercial Union of America 
Corp., D.C.N.Y., 123 F.Supp. 748- 
South Atlantic 8. S. Line v. U. S., 

D. C.Ga., 120 F.Supp. 892—Ricker v. 

U. 8., CtCl., 116 F.Supp. 193, cer¬ 
tiorari denied 74 S.Ct 530, 847 U.S. 
927, 98 L.Ed. 1080—Hyman-Mi- 

chaels Co. v. U. S., CtCl.. 112 F. 
Supp. 229—Southeastern Oil Del. v. 
U. S.. 109 F.Supp. 295, 124 CtCL 661 
—Adams v. U. 8., D.GMass., 101 F. 
Supp. 956—Surplus Properties 
Corp. v. U. S.. 100 F Supp. 939, 120 
CtCl. 709—Schneiderman v. U. S., 
93 F.Supp. 626, 117 CtCl. 715—| 
North ft Judd Mfg. Co. v. U. 8., 84 
F.Supp. 649, 114 CtCl. 355—De- 
terding v. U. 8.. 69 F.Supp. 214. 107 
CtCl. 656—Zink v. U. 8., 123 CtCl. 
85—Handler Motor Co. v. U. S., 121 
CtCl. 845—Silverton v. U. S., 118 
CtCl. 232—Pearson v. U. S.. 75 Ct 
Cl. 381. 

65 C.J. p 1308 note 99. 

Terms of lease given effect 

(1) In general—Park belt Homes 
V. U. S., C.A.Md., 171 F 2d 230. 

(2) Where buildings were erected 
by lessee on land In military reser¬ 
vation leased from United States for 
construction of housing project with 
right to remove improvements at ter¬ 
mination of lease, lessee held title to 
the buildings, notwithstanding they 
would become property of govern¬ 
ment, if not removed at termination 
of lease.—Meade Heights, Inc v. 
State Tax Commission, 95 A.2d 280, 
202 Md. 20. 

(3) Where lease with the govern¬ 
ment provided that it could be ter¬ 
minated at any time after the date 
of a declaration by the President 
that the facility was no longer need¬ 
ed by the United States, and the 
manufacturer was permitted to sell 
its products to civilian purchasers 
whenever the government did not re¬ 
quire them, the fact that the gov¬ 
ernment failed to place orders did 
not affect the manufacturer’s duty 
to pay rent on the leased machinery. 
—John H. Dulany 4b Son v. U. S* 96 
F.Supp. 954, 119 CtCl. 358. 

(4) Where plaintiff leased land 
from United States for 20 years 
through Department of Interior, and 
lease stipulated that plaintiff should 
erect and maintain on site a build¬ 
ing suitable for use of Post Office 
Department and plaintiff erected j 
building and leased building to Post I 
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Office Department for 20 years at an 
annual rent, at end of which time 
building would become property of 
the United States, United States was 
obligated to make rental payments to- 
plaintiff until building lease termi¬ 
nated, notwithstanding lease of land 
expired two and one-half months 
prior to termination of building lease. 
—Mutual Sec. Co. v. U. S., 89 F.Supp 
327, 116 CtCl. 569. 

(5) Provision therein for renego¬ 
tiation of lease by which Federal 
Government leased land in military 
reservation to private corporation 
for construction of housing project 
In event any taxes, assessments or 
similar charges should be imposed 
with consent of federal government 
on property owned by government 
and Included in lease, authorized re¬ 
negotiation only in event congress 
should consent to taxation of govern¬ 
ment's Interest in addition to inter¬ 
est of lessee, which under federal 
statute was fully taxable at time of 
execution of lease.—Meade Heights, 
Inc. v. State Tax Commission. 95 A* 
2d 280, 202 Md. 20. 

Bsoape elaose 

U S.—Silverton v. U. 8.. 118 CtCl- 
232. 

Storage oomtraet 

Use of words "unless otherwise 
directed'* in hemp storage contract 
ordering minimum dunnage require¬ 
ments unless otherwise directed, did 
not reserve to government right to 
issue various specifications of dun¬ 
nage of different dimensions, but 
only provided that storage company 
be required to place dunnage unless 
directed to do otherwise.—U. 8. v. 
City of Columbus, Ohio, C.A.Ohlo, 202 
F.2d 857. 

Airplaaa delivarsfl to plaintiff 
Where government furnished gov¬ 
ernment airplane to plaintiff for pur¬ 
poses of contract under which plain¬ 
tiff was to modify airplane, plane 
was delivered to plaintiff under a 
bailment to be held until the work 
was completed.—Boeing Airplane Co. 
v. Firemen's Fund Indem. Co., 268 P. 
2d 654, 44 Wash.2d 488. 

M. U.S.—Southeastern Oil Florida 
v. U. S„ 119 F.Supp. 721, 127 CtCl. 
409, certiorari denied U. 8. v. 
Southeastern Oil Florida, 75 S.Ct. 

56. 348 U.S. 884, 99 L.Ed.- 

Guiberson v. Larson, D.C., 103 F. 
Supp. 578. 

25. U.S.—Beer v. U. 8., 100 F.Supp^ 
808, 120 Cta. 680. 
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rale of caveat emptor applies . 11 When the govern¬ 
ment is in possession there is an implied warranty 
of title , 17 and, generally, implied warranties attach 
to die government as seller in like manner as to 
other sellers , 11 but not where the United States has 
not received the purchase money . 11 

On a sale of property "as is” without express war¬ 
ranty, there is no implied warranty , 11 and the gov¬ 
ernment is not responsible for the buyer’s failure 
to make a full inspection , 11 and the buyer cannot 
recover because the goods are of defective quality , 11 
or damaged , 11 or not as advertised , 14 or not accord¬ 
ing to sample , 16 or for anything except shortage in 
delivery , 11 or a change in the goods after inspec¬ 
tion . 17 A timely rejection may properly be made of 
goods of a nature different from those contracted 
for, which right is not barred by a provision in the 
contract that the sale is made without express or im¬ 
plied warranty . 11 Where inspection is invited and 
notice is given that bids subject to inspection will not 
be considered, buyers failing to inspect cannot re¬ 
cover because the goods are not as described . 11 A 
recoveiy may be allowed the buyer, where the item 
sold bears no resemblance to the item bid on, even 
though the government in the contract disclaimed 
any warranty and invited inspection which never 
was made . 40 A successful bidder may rescind the 
sale when the goods are not segregated in lots as 
described, even though there is no warranty , 41 and 
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a buyer who la not bound to inspect may rely on 
representations . 41 Where a bidder made his hid 
on condition that the goods be "firsts” and was 
notified, not that his bid was accepted, but that the 
specified quantity was awarded to him, there was no 
acceptance of the condition, but an award at vari¬ 
ance with the bid, justifying the bidder in declining 
to proceed further ; 41 but when he accepts the 
goods he cannot recover because they are not 
"firsts .” 44 

Where an award has been made by the govern¬ 
ment to a successful bidder, who has fully com¬ 
plied with all conditions, cancellation by the govern¬ 
ment constitutes a breach of contract subjecting 
the government to liability for damages resulti ng 
therefrom . 46 On cancellation of a contract by die 
government, the buyer is entitled to a return of the 
purchase price , 41 and the buyer is entitled to the 
return of part of the purchase price when the gov¬ 
ernment cannot deliver all of the goods sold , 47 but 
cannot recover damages for a shortage when he re¬ 
fuses to take the rest of the goods , 41 or when he was 
aware of the shortage , 41 or had an opportunity 
to determine whether the quantities listed for sale 
were correct . 60 Where the government is unable 
to deliver all of the property sold it cannot, on the 
bidder's refusal to take the property, sell it for his 
account and charge him with the loss , 61 and where 
a bidder has paid liquidated damages for a possible 


OS. U.S —American Elastics v. U. 

8., DC.N.T., 84 F.Supp. 194, motion 
denied 84 FSupp. 198. affirmed, C. 
A., 187 F.2d 109, certiorari denied 
72 S.Ct 68. 842 U.8. 829. 96 LEd. 
627. 

66 C.J. p 1808 note 1. 

87. U.8.—Handler Motor Co. v. U. 

5.. 121 Ct.Cl. 846 
66 C.J. p 1808 note 2. 

88 . U.S.—Brand ▼. U. 8., 6 CtCl. 

812. 

88 . U.8.—Fharis v. U. 8.. 16 CtCl 
601. 

66 C.J. p 1808 note 4. 

80l U.S.—American Elastics v U. 8. 
C.A.N.T., 187 F.2d 109, certiorari 
denied 72 S.Ct 63. 342 U.S. 829, 96 
L-Ed. 627—U. 8. v. Kelly, DC Mo., 
112 F.Supp. 831—Handler Motor 
Co. v. U. 8., 121 CtCl. 845—Sachs 
Mercantile Co. v. U. 8., 78 CtCl 
801—General Textile Corporation 
v. U. 8.. 76 Cta. 442. 

65 G.J. p 1208 note 5. 
emptor 

An "as Is, where is.” no warranty, 
government war surplus sale con¬ 
tract is governed by maxim caveat 
emptor.—U. 8. v. Silverton, C.A. 
Mass., 200 F.2d 824—American Elas¬ 
tics v. U. a, D.C.N.Y.. 84 F.Supp. 104, 


motion denied 84 F.Supp. 198, affirm¬ 
ed, C.A., 187 F.2d 109, certiorari de¬ 
nied 72 S.Ct. 63. 342 U.S. 829, 96 L.EdL 
627. 

31. U.S.—General Textile Corpora¬ 
tion v. U 8.. 76 CtCl. 442—S. Sil- 
berstein 4b Son v. U. S., 69 Cta. 
412. 

32. U.S —General Textile Corporar 
tion v. U S„ 76 CtCl. 442. 

I 65 C J. p 1308 note 7. 

33. U.S.—Panama v. U. 8., 68 Ct-CL 
283. 

34 . U 8.—Triad Corporation v. U. 8., 
63 Cta. 161. 

35. U.S.—L Shapiro 4b Co. ▼. U. 8., 
66 Cta. 424—M. Samuel 4b Sons v. 
U. 8.. 61 CtO. 373. 

36. U.S.—Brody v. U. S., 64 Cta. 
638. 

65 C.J. p 1308 note 11. 

37. U.S.—Rosenblatt v. U. S. f €3 CL 
CL 362. 

38 . U.S.—American Elastics v. U. 

8., D.C.N.Y., 84 F.Supp. 104, motion 
denied 84 F.Supp. 198, affirmed, C. 
A., 187 F.2d 109, certiorari denied 
72 act 68, 342 U.a 829. 06 L.Ed. 
627. 

39. U.S.—U. a v. Silverton, (LA. 
Mass.. 200 7.3d 824. 
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40. U.S.—U. 8. v. Alexander, D.CL 
CaL. 115 F.Supp. 240. 

41- U.S.—Ellis v. U. 8., 68 CtO. 11. 
certiorari denied 61 act 25, 282 U. 
S. 846. 76 L-Ed. 750. 

65 CLJ. p 1308 note 14. 

42. U.S. —Harris Bros. Co. v. U. a, 
61 CtCl. 445. 

43. U.S—Iselln ▼. U. 8., 60 CtO. 
255, affirmed 46 S.Ct 468. 271 U.8. 
136, 70 L.E<L 872. 

44. U.a —Iselin v. U. a, supra. 

4a U.S.—Stebel v. U. &, 69 F.Supp. 

221, 108 Cta. 85. 

4a U.S.— Levy v. U. a, 63 Cta. 126 . 

47. U.S.—Lamport Mfg. Supply Co. 

v. U. S., 65 CtCL 579. 

4a U.S.—General Textile Corpora¬ 
tion v. U. 8., 76 Cta. 442—Yankee 
Export 4b Trading Co. v. U. a, 72 
CtCL 258. 

4a U.S.— Mottram v. U. S„ 59 CtO. 
802, motion denied 45 act 251, and 
affirmed 46 S.Ct 386, 271 U.a 15. 70 
X*Bd. 898. 

aa U.a —Mottram v. U. a, CtCL, 
48 act 366, 371 U.a 15, 79 I*SML 
80S. 

Sim U.a —Blue Ribbon Products a 
U. S n 71 CtCL 393. 

96 OJ. p 1398 note 2& 
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breach and the government retains the sum so paid, 
it cannot also recover the loss sustained on a resale 
on the buyer's failure to take the goods. 62 

The general rule, discussed in Damages § 103, 
that the intention of the parties to provide for 
liquidated damages will be carried out, applies to 
contracts of the United States. 63 Where damages 
are recoverable for a shortage, the market value 
is the measure of damages. 64 The sale is rescinded 
by an agreement inconsistent with title in the 
buyer. 66 A buyer who has resold the goods cannot 
rescind the sale. 66 Where the buyer is in possession 
of the property at the time of their destruction by 
fire, liability to the government for the contract 
price exists regardless of the loss. 57 

Where the government sells improvements on land 
leased by it, its failure to place the buyer in pos¬ 
session is a breach of contract for which damages 
are recoverable, 68 but where the buyer takes pos¬ 
session and is wrongfully dispossessed by the owner 
of the land he has no remedy against the govern¬ 
ment 63 If a lease of government land is by its 
terms revocable by the government at will, it is 
likewise revocable by the lessee before it becomes 
an executed contract. 60 Where the government’s 
officers by unfair acts prevent a buyer of perishable 
goods from reselling them, he is entitled to recover 
his costs and expenses on rescission by mutual con¬ 
sent. 61 Where contract of sale of realty used by 
the government as a manufacturing plant provides 
that the government is to remove all of its ma¬ 
chinery and that the removal work is to be done in 
ai} orderly manner and the parties know that a cer¬ 
tain amount of damage will result, the government 
is obliged to use ordinary care. 62 

Impossibility of performance cannot be claimed 
as an excuse for nonpayment of rent of property 
leased from the government, where the circum¬ 


stance claimed to be unforeseen could have been 
reasonably anticipated and guarded against. 63 

Withdrawal of anticipatory repudiation of con¬ 
tract . The validity of a contract of sale is not af¬ 
fected where the government makes an anticipatory 
repudiation of the contract but such repudiation is 
withdrawn prior to any change m position by the 
purchaser, who subsequently accepts delivery of the 
goods under the contract. 64 

Termination of lease . Ordinarily, the United 
States, like any private landlord, may exercise its 
right to terminate a monthly tenancy by serving 
a statutory notice to quit, without revealing any 
other reason, 65 but it may remove itself from such 
status, by providing specific reasons in the lease 
agreement as grounds for an eviction, thereby in¬ 
dicating a contractual intent that a tenant cannot be 
evicted except for certain reasons. 66 

Right of rescission . The acceptance of goods by 
a bidder with a reservation of a right to receive 
credit on any nonconforming goods, although it does 
not bar a recovery for breach of contract, precludes 
a recovery of the purchase price by way of rescis¬ 
sion. 67 

Disposition of surplus war property . The govern¬ 
ment, in disposing of war surplus, is not engaged in 
normal trade, and buyers therefore have no right 
to expect, have notice not to expect, and contract 
not to expect, any warranties whatsoever. 68 Con¬ 
sequently, any implied warranty that surplus war 
property sold would correspond to a sample which 
might otherwise have arisen is displaced by the 
specific agreement that there is none. 68 Claims 
growing out of bids for materials which the govern¬ 
ment is disposing of as surplus war property can¬ 
not be enforced against the government where it ap¬ 
pears that the material covered by the bids is not 
in the ownership or possession of the government 
at the time the bid is made or accepted. 70 Authority 


88. U.S.—Lamport Mfg. Supply Co. 

v. U. S., 65 CtCl. 579. 

58. U.S —A. D. Cummins ft Co. v. U 
8., 70 CtCl. 1, certiorari denied 51 
S.Ct 652, 262 U.S. 866, 75 L.Ed. 
1464. 

66 C.J. p 1209 note 26. 

54 . U.S.—Converse v. U. S., 69 CtCl. 
670—Hummel v. U. 8., 58 CtCl. 
489. 

55. U.S.—Wrisht v. U. 8, 60 CtCl. 
519. 

66 C.J. p 1209 note 28. 

56. U.8.—Panama v. U. 8., 63 CtCl. 

288. 

67. U.S.—Pelham Oil ft Fertilizer 
Co. v. U. 8., CJLOa., 172 F.2d 888. 


58. U.S.—Weissbaum v. U. S. f 72 Ct 
Cl 423. 

65 C.J. p 1309 note 30. 

56. U.S.—Tyrrell v. U. S. f 60 CtCl. 
753. 

60. U.S —U. S. v. Pacific Market Co, 
DC.Wyo., 51 F2d 348, affirmed, C. 
C.A., 51 F.2d 350. 

61. U.S.—Leavitt v. U. S„ 60 CtCl. 
952. 

68. U.S.—Chain Belt Co. v. U. S., Ct 
Cl. ( 115 F.Supp. 701. 

Manner of removal held Improper 
U.S.—Chain Belt Co. v. U. S., supra. 

63. U S.—John H. Dulany ft Son v. 
U. 8., 96 F.Supp. 954, 119 CtCl. 858. 

64. U.S.—Zink v. U. 8., 128 CtCl. 85. 
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65. DC —Rudder r. U. 8.. Mun.App., 
105 A.2d 741. 

66. D.C.—Rudder v. U. 8., supra. 
Sirht of eviction under lease held 

proper 

D C.—Rudder v. U. 8., supra. 

67. U.S —American Elastics v. U. S. # 
CAN.Y., 187 F.2d 109, certiorari 
denied 72 S.Ct. 63, 342 U.S. 829, 96 
L.Ed. 627. 

68. U.S—American Elastics v. U. 
S., supra. 

69. U.S.—American Elastics v. U. S., 
supra. 

70. U.S.—Condenser Service ft Engi¬ 
neering Co. v. U. S., CtCl., 115 F. 
Supp. 208. 
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of a government agent to sell surplus material is 
limited to the sale of property which the govern¬ 
ment owns and possesses at the time, as discussed 
supra § 77, and bidders must be held to a knowledge 
of any limitations on the authority of government 
agents. 71 Consequently, where a bidder is charged 
with such knowledge and in addition acquires an ex¬ 
press warning that the acceptance is conditional 
pending verification that the items are still available, 
any subsequent act of the government agents in sell¬ 
ing such property to a third person renders it im¬ 
possible for Ihe bidder thereafter to receive a bind¬ 
ing contract for the purchase of such property, even 
though the government thereafter attempted a for¬ 
mal acceptance of the bid; 72 and an attempt by the 
government to obtain property, similar to that on 
which the bid has been made, constitutes a reason¬ 
able and fair effort to relieve the bidder of any pos¬ 
sible injury and completely fulfills any obligations 
which the government may owe to the bidder. 73 An 
offer by the government for the sale of surplus prop¬ 
erty at fixed prices during a definite and limited 
period cannot be construed as an assurance that the 
government would maintain such prices in subse¬ 
quent offers and sales of the same kind of proper¬ 
ty. 74 Where the government expressly reserves the 
right to withdraw from the sale any lots of prop¬ 
erty or any portion thereof as may be deemed ad¬ 
vantageous, the exercise of this reserve right does 
not constitute a breach of contract or bad faith by 
the government. 75 If a bill of sale of war surplus 
property is not clear and explicit, so as to require 
construction by the court, the court is bound to a 
liberal construction m favor of the government. 76 
Where a contemplated sale of war surplus material 
never reaches beyond the negotiating stage so that 
no valid contract is made, the government’s claim 
of an alleged breach thereof is of no avail. 77 

Payment of taxes . Although, as discussed in Tax¬ 
ation § 198, property of the United States is not 
subject to state taxation, one purchasing land from 
the government must pay an assessment for an im¬ 
provement made prior to the federal ownership, 78 
but he will be relieved from penalties accruing while 
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the government owned the land. 76 Where the gov¬ 
ernment leases a portion of its property under terms 
providing that taxes shall be paid by the lessee in 
an amount based on a ratio of the value of the 
lessee’s land to that of the property as a whole, both 
values to be established by the lessor, the method of 
valuation adopted is binding on the lessee, where it 
is not arbitrary or unreasonable, 86 and cannot be 
interfered with by the courts in the absence of any 
fraud or bad faith. 81 

What law governs . The rights of the parties to a 
sale of property by the United States is governed by 
the federal law and not by the law of the state 
where the sale is made. 82 

§ 79. -Conveyance 

Title does not pass from the United States where the 
deed or patent Is withheld and an act required as a con¬ 
dition of the grant remains incomplete. 

Title to land does not pass from the United States 
as long as the deed or patent is withheld and any 
act required of the grantee as a condition of the 
grant remains incomplete. 83 It is not necessary 
that a patent should be attested by witnesses. 84 

§ 80. Release of Property Held by Legal 
Proceedings 

Property of the United States, which Is seized or 
impleaded in litigation between individuals, may be re¬ 
leased by the court at the suggestion of the government 
without the necessity of becoming a party. 

It has been held that when property of the United 
States is seized or impleaded in litigation between 
individuals, the government, through a suggestion 
by its district attorney, may procure its release with¬ 
out becoming a party, 85 and it is provided by statute, 
40 U.S.C.A. § 308, that when property of the United 
States, or property in which it has an interest, is 
seized under state laws, the secretary of the treasury 
may obtain its discharge by stipulation whereby, in 
case of final judgment affirming the liability of the 
property, claimant shall have the same rights against 
the United States as if the property had not been 
released. Such stipulation does not deprive the 


71. U.S.—Condenser Service St Engi¬ 
neering Co. v. U. S. t supra. 

72. U.S.—Condenser Service & Engi¬ 
neering Co. v. U. S. t supra. 

73. TT.S.—Condenser Service St Engi¬ 
neering Co. v. U. S, supra. 

74. U.S.—Freeman v. U. S., 79 Ct.Cl. 
616. 

75. U.S.—Sachs Mercantile Co. v. U. 
S.. 78 CtCl. 801. 


76. N.M —Brown v. Village of Dem- 
ing. 243 P 2d 609, 66 N M 302. 

77. US—First Nat. S. S. Co. v. U. 
S. 106 CtCl. 601. 

78. Ohio.—Ohmer v. Miami Conserv¬ 
ancy Dist., 27 Ohio N.P.N.S., 39. 

79. Ohio.—Ohmer v. Miami Conserv¬ 
ancy Diet, supra. 

80. U.S—Parkbelt Homes v. U. S. f 
C A.Md., 171 F 2d 230. 
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81. U S.—Parkbelt Homes v. U. S., 
supra. 

82. U.S.—U. S. v. Jones, C.A.Or.. 176 
F 2d 278. 

*83. Pa.—Mint Realty Co. v. City of 
Philadelphia, 13 Pa.Dist. 613. 

66 C.J. p 1309 note 37. 

84. 8.C.—McCullough v. Wall. 98 8 
C.Lu 68. 53 Am D. 715. 

65 C.J. p 1809 note 38. 

85. U.S.—Muir v. Louisville St N. R. 
Co., D.C.Ky„ 247 F. 886. 
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United States of any rights which it would other* I Interests In p ro p e rt y being administered, its rights 
wise have,** and leaves no room for the doctrine must be adjudicated in recognition of the rights of 
that when the government intervenes to protect its others.* 7 

IV. CONTRACTS 

A. IN GENERAL 


§ 81. Capacity of United States to Contract 

The United Statee may enter Into contracts, express 
or Implied, appropriate to the Just exercise of Its consti¬ 
tutional powers. If not prohibited by law, even though 
there la no special statute authorizing the government to 
contract. 

The United States, as a body politic, and as an 
incident of its sovereignty, 88 may enter into con¬ 
tracts, 88 express or implied, 80 appropriate to the just 
exercise of its constitutional powers, 91 if not pro¬ 
hibited by law, 82 even though there is no special 
statute authorizing the government to contract. 88 
A contract being one of the means necessary to ac¬ 
complish the objects of the institution of the gov¬ 
ernment , the capacity of the United States to con¬ 
tract is coextensive with the duties and powers of 
government, 84 and having entered into a contract, 
it is bound thereby, 86 as is the other party to the 
contract. 86 

Nonproperty rights of government in goods trons- 
ported. Where the government may obligate itself 
to furnish transportation for property not its own. 


such as household goods of army officers, and be re¬ 
quired to pay for such transportation at the rates 
provided for the carrying of private property, the 
government may fairly contract to protect such non- 
property interest as it may have in the goods 
transported. 87 

§ 82. Authority of Boards or Officers to Bind 
Government 

No contract In behalf of the United States may be 
made unless authorized by law, and, therefore, executive 
or other officers of the government have no power to> 
contract unless authorized by statute, and the government 
can be bound only on contracts which they are author¬ 
ized to make. 

It is provided by statute, 41 U.S.C.A. } 11| that 
no contract in behalf of the United States may be 
made unless authorized by law, and, therefore,, 
executive or other officers of the government have 
no power to contract unless authorized by statute 
to do so. 98 They can bind the government only on 
contracts which they are authorized to make," or 
which are made prior to any notification of any 


SS. U.S.—U. 8. v. Ansonla Brass 4b 
Copper Co.. Va., 31 S.Ct 49, 213 U. 
S. 462, 54 L.Ed. 1107. 

65 C.J. p 1809 note 43. 

87. U.S.—-U. 8. ▼. Ansonla Brass A 
Copper Co., supra. 

8a U.S.—Neilson ▼. Lagow, Ind.. 12 
How. 98. 13 L-Ed. 909. 

65 C.J. p 1310 note 47. 

8a U.S.—Perkins v. Lukens Steel 
Co, App.DC.. 60 S.Ct 869. 310 U.8. 
113. 84 LEd. 1108—U. S. v. Salon, 
C.A.I11. 182 F.2d 110—Lester v. G. 
L. Tarlton Contractor, D.CMo., 45 
F.Supp. 994, appeal dismissed, C.C. 
A., Maness v G. L. Tarlton Con¬ 
tractor, Inc, 144 F.2d 991. 

Fla.—In re Briley's Estate, 21 8o.2d 
595, 165 Fla. 798. 

66 C.J. P 1310 note 48. 
aiMdUbrnsit of bailor and bailee 

relationship 

U.S.—Atchison, T. 4b S. F. By. Co. v. 
U. 8., 94 F.Supp. 677, 118 Ct.Cl. 194. 

90. U.S.—U. 8. v. Tlngey, DistCoL, 
5 Pet. 115, 8 L.Ed. 66—Willink v. 
U. 8., 88 CtGL 693. 

9L U.S.—Nell son v. Lagow, Ind* 12 
How. 98, 13 LJBd. 908. 

66 OJ. p 1310 note 50. 


98. U.S.—U. a v. Tlngey, DistCol, 
5 Pet. 115, 8 L.Ed 66—Floyd v. U. 

5.. 2 Ct Cl. 429, affirmed 8 Wall. 77. 
19 L.Ed. 449. 

93. U.S—U. S. v. Wolper. C.C.A.N. 
Y., 86 F.2d 715. 

65 C J. p 1310 note 52. 

94. U.S.—U. S v. Maurice. C.C.Va., 
26 F Cas No.15,747, 2 Brock. 96. 

Tex.—Dikes v. Miller. 25 TexSuppl. 
281, 78 Am D. 571. 

95. U.S.—Missouri Pac. R. Co. V. U. 

8., 66 CtCl. 341. 

65 C.J. p 1310 note 54. 

98. U.S.—U. S. v. McFarland, C.C.A. 
Md., 15 F.2d 823, certiorari re¬ 
voked 48 S.Ct 27, 275 U.S. 485, 72 
L.Ed. 386. 

97. U.S.—Weathers Bros. Transfer 
Co. v. U. S., 109 CtCl. 210. 

9d U.S.—Beach v. U. S., CtCl.. 226 
U.S. 243, 260, 33 S.Ct 20, 57 L.Ed. 
205—Barr v. Rhodes, DCKy., 35 
F.Supp. 223—Wright V. U. 8., 86 
CtCl. 290—Curved Electrotype 
Plate Co. v. U. 8., 50 CtCL 258, 273. 
65 CUT. p 1110 note 57. 

Mere authority to negotiate does 
not constitute an authority to enter 
into a contract—Beach v. U. 8., Ct 
CL. 226 U.& 243. 260, S3 S.Ct 20, 57 
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LEd. 205—Wright ▼. U. S.. SO Ct.CT. 
290—Curved Electrotype Plate Co. v. 
U. S.. 60 CtCl. 258, 273. 

9a U.S—Village of Highland Falls, 
N. Y, v. U. S.. 82 F.Supp. 616, 11* 
Ct Cl. 107, certiorari denied 70 S Ct 
68. 338 U.S. 822. 94 LEd. 499— 
Barr v. Rhodes, D.C Ky, 36 F.Supp. 
223—Ship Construction 4b Trading 
Co. v. U. S.. 91 CtCl. 419. 

65 C.J. p 1310 note 68. 

Contract held authorised by statute 
D.C.—Kansas City Power A Light Co. 
v. McKay, D.G., 115 F.Supp. 403. 

united States as principal 

(1) Where a grant Is made by the 
President and the Federal Emergency 
Administrator of Public Works as 
agents for the United States gov¬ 
ernment and it is shown to have 
been within the scope of their appar¬ 
ent authority, the principal will bo 
bound by the acts of such agents.— 
Missouri Utilities Co. v. City of Cali¬ 
fornia, D.C.Mo., 8 F.Supp. 454, appeal 
dismissed, C.C.A., 79 F.2d 1009. 

(2) When the United States sues- 
in court it Is subjected to the same 
law as determines the rights of oth¬ 
ers.—U. S. v. O'Grady, CtGL, 12 Walt 
641, 22 LJBd. 772. 
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subsequent withdrawal of authority. 1 Where au¬ 
thorized to enter into contracts, they can bind the 
government not only with express contracts but with 
implied contracts as well,* provided that such re¬ 
sult was intended by the agent or officer. 8 Annual 
appropriations for the expenses of the executive de¬ 
partments do not authorize the heads of the depart¬ 
ments to bind the government by contract beyond 
the time for which the appropriations are made. 4 

Authority to contract may be implied from a stat¬ 
ute 8 or from the nature of the duties conferred. 8 
Acts appropriating money for an improvement suffi¬ 
ciently authorize contracts for the improvement, 7 
but not related contracts for which no appropria¬ 
tion is made, 8 or contracts in excess of the ap¬ 
propriation. 8 

Contracts for the government must be entered into 
through the instrumentality of the proper officer or 
department to which the power to contract in the 
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particular case is confined, 1 * and in such event the 
United States will be bound by the contract, 11 but 
not otherwise, 1 * even though the agent himself may 
have been unaware of any limitations on his au¬ 
thority. 18 The scope of an agent's authority may be 
explicitly defined by congress or may be limited 
by delegated legislation properly exercised through 
a rule-making power. 14 

An unauthorized agreement may be ratified by the 
proper officer or board, 18 expressly or impliedly, 18 
in which case the ratification is equivalent to an ex¬ 
press antecedent authority, 17 although the original 
contract was utterly void. 18 There is, however, no 
authority for a public officer to make a contract for 
which the government receives no benefit or con¬ 
sideration. 18 A mere subsequent grant of statutory 
authority is insufficient to constitute a ratification.* 8 
Recognition of a contract by officers having no con¬ 
tractual authority does not create a contract* 1 


1. U. 8.—Good Roads Machinery Co. 
of New England v. U. 8.. D.C.Maaa., 
19 F.8upp. 652. 

8. US.—Fries v. U. 8.. C.AKy, 170 
F.2d 726. certiorari denied 69 SCt 
876. S36 U.S. 954. 93 LEd. 1109- 
Farm Sec. Administration. Dept of 
Agriculture, v. Herren. C.C.A.Ark. 
165 F 2d 554. certiorari denied 68 
S.Ct 904. S33 U.S. 875. 92 I*Ed. 
1151. 

8. U.S —Fries v. U. 8.. C.A.Ky. 170 
F2d 726. certiorari denied 69 SCt 
876. 336 U.8. 954. 93 L Ed 1109 
4. U.S.—Chase v. U. 8.. C.C.Ind. f 44 
F. 732. affirmed 15 S.Ct. 174. 155 U. 
S. 489. 39 L.Ed. 234. 

& U.S.—Southern Fac. Co. v. U. 8., 
C A.Del.. 192 F.2d 438—Buffalo A 
Fort Erie Public Bridge Authority 
v. U. a. 65 F.Supp. 476. 106 CtCl. 
731. 

65 C.J. p 1311 note 60. 

Petermtaatlon of agency 
The statutes and the purpose for 
which the corporation was organized 
disclosed the agency.—John Morrell 
ft Co. v. U. 8.. 89 CtCl. 167. 
ft U.8.—Southern Fac. Co. ▼. U. 8., 
CJLDeL, 192 F.2d 438—U. S. v. 
Presser. C.C.A.N.Y., 99 F.2d 819. 

7. 0.8.—Fowler v. U. 8.. 8 CtCl. 43. 

65 CU. p 1311 note 61. 

ft U.8.—Lord v. U. 8.. 43 Ctd. 282. 
affirmed 80 B.Ct 568. 217 U.S. 340. 
54 LuEd. 790. 

66 C.J. p 1811 note 62. 

a U.8.—Sutton v. U. a. CtCL, 41 a 
* Ct 562. 266 U.8. 575. 65 LEd. 1099, 
19 A.LR. 402. 

65 CLJ. p 1811 note 68. 

la U.a —0. a v. Certain Land Sit¬ 
uate In 8t Charles County, D.C.Mo* 
46 F.Supp. 921, reversed on other 


grounds, C.C.A., U. 8. v. Muschany, 
i 139 F.2d 661, reversed on other 
grounds Muschany v. U. 8.. 65 8.CL 
442, 324 U.S. 49. 89 LEd. 744—U. 
S. v. City of New York, D.C.NY.. 
45 F Supp. 226, affirmed. C.C.A., 131 
F2d 909, certiorari denied 63 SCt. 
858, 318 US. 781, 87 LEd. 1149- 
Ship Construction & Trading Co. v. 
U. S., 91 CtCl 419—Columbia Plan- 
ogr&ph Co v. U. S. 90 CtCl. 457— 
Graybar Elec. Co. v. U. S, 90 CtCl. 
232—John Morrell ft Co. v. U. a, 
89 CtCl. 167. 

65 C J. p 1311 note 64. 

1L U S.—Southern Pac. Co. v. U. 8, 
C.A Del., 192 F.2d 438—Delaware, 
L ft W. R. Co. v. U. 8.. D.C.N.Y, 
123 F.Supp 679—Southeastern Oil 
Florida v. U. S., CtCl., 116 FSupp. 
198—U. S. v. Coachella Valley 
County Water Dist. D.CCal, 111 
FSupp. 172—Adams v. U. S. f D.C. 
Mass, 101 F.Supp. 956—Pottsville 
Casting ft Mach. Shops v. U. S., 101 
F.Supp. 370, 121 CtCl. 129—Colum¬ 
bia Hospital of Richland County v. 
U. S, D.C.S.C., 87 FSupp. 535— 
John H. Mathis Co v. U. S, DC.N 
J, 79 F.Supp. 703—New England 
Foundation Co. v. U. 8., 116 CtCL 
298. 

65 C.J. p 1311 note 65. 

18. U.S.—U. S. v. Anderson Apart¬ 
ments, Inc., D.C.S.C., 114 F.Supp. 
69—Barling v. U. S., CtCl., Ill F. 
Supp. 878—Gordon Woodroffe Corp. 
▼. U. S, 104 F.Supp. 984, 122 CtCl. 
723, certiorari denied 73 RCt. 328, 
344 U.a 908, 97 LEd. 701—Kelly 
v. U. S. f 91 FSupp. 306. 116 CtCl. 
811, certiorari denied 71 act 78. 
340 U.S. 850. 95 LEd. 621, rehear¬ 
ing denied 71 S.Ct 236, 340 US. 
898, 96 LEd. 661—Wlnn-Senter 
Const Co. v. U. a, T5 FJSuppu 255, 
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«# CtCl. *4—U. & r. Certain Par- 
cels of Land in Riverside County. 
Cal., D.C.Cal., 67 F.Supp. 780— 
Brown v. U. 8., 122 CtCl. 361— 
O'Leary v. U. 8.. 96 CtCl. 237— 
Ship Construction ft Trading Co. v« 
U. S„ 91 Ctd. 419. 

66 C.J. p 1311 note 66. 

Award subject to approval 
Where one authorized to do so re¬ 
ceives a bid and awards a contract 
but such action is subject to the ap¬ 
proval of another, and that approval 
is not subsequently given, no binding 
contract exists.—Ship Construction 
ft Trading Co. v. U. S.. 91 CtCL 419. 
13- U S.—Nuss v. U. S.. CtCl., 117 F. 
Supp. 413. 

14. U.S.—Nuss v. U. S., supra. 

15. U S.—U. S. v. City of New York. 
D.CN.Y., 45 FSupp. 226, affirmed, 
C.C.A., 131 F.2d 909. certiorari de¬ 
nied 63 SCt 858, 318 U.S. 781, 87 
LEd. 1149. 

65 C.J. p 1311 note 67. 

Id. U.S.—U. a v. City of New York, 
supra. 

65 C.J. p 1311 note 68. 

17. U.S. —Moran Bros. Co. v. U. a, 
39 CtCl. 486. 

65 C.J. p 1311 note 69. 
ia U.8.—Camp v. U. a. 15 CtCL 
469. affirmed 5 S.Ct 687, 113 U.a 
648, 28 LEd. 1081. 

18. U.S.—'Vulcanite Portland Cement 
Co. v. U. S., CtCl.. 74 Ctd. 692. 

44 U.a —Village of Highland Falls, 
N. Y., v. U. a, 82 FSupp. 516. 118 
CtCL 107, certiorari denied 70 act 
66, 338 U.a 822 , 94 LEd. 499. 

8L U.a— Rocky Brook Mills Co. ▼. 
U. a 70 CtCL 648, certiorari de¬ 
nied 52 aCt ft 284 U.a 61ft 76 L 
Ed. 52ft 
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A government contract extending beyond the of¬ 
ficial tenure of the officer making it is not void if 
the overlapping period is not unreasonable. 22 A 
party cannot recover any loss sustained by acting 
on an officer’s unauthorized assurance that a con¬ 
tract will be awarded. 22 An officer authorized to 
contract for supplies is not deprived of such author¬ 
ity by the appointment of a purchasing officer hav¬ 
ing like authority. 24 An agency of the government, 
having the powers of a private business corpora¬ 
tion, has the power to compromise claims arising un¬ 
der transactions entered into by it, even if they are 
claims of the United States. 26 An officer authorized 
to make a contract for the United States has implied 
authority to waive or modify provisions of that con¬ 
tract, particularly where it is clearly in the interest 
of the United States to do so. 26 

Notice as to authority . Persons dealing with the 
officers of the government are supposed to have a 
legal knowledge of the extent of the officers’ pow¬ 
ers, and are bound by the legal effects of such 
knowledge. 27 It is, therefore, the duty of one enter¬ 
ing into an arrangement with the United States ac¬ 
curately to ascertain that an agent purporting to act 
in the name of the government is acting within the 
bounds of his authority, 28 since he cannot rely on a 
scope of dealing or apparent authority as in the case 
of a private agent. 22 Knowledge of an officer’s lack 
of actual authority precludes any implied author¬ 
ity. 20 An estoppel cannot be set up against the gov¬ 
ernment on the basis of an unauthorized representa¬ 
tion or act of an officer or employee, who is with¬ 
out authority to bind the government. 21 

Special agent cannot bind the government by a 
warranty. 22 


Government contractor cannot represent the Unit¬ 
ed States in matters requiring official action. 22 
Where, however, a government agency is not pro¬ 
hibited from using agents, other than their own of¬ 
ficial personnel, to handle the details of purchase, 24 
the power exists to delegate to a private person or 
contractor the right to contract for the purchase for 
the United States of supplies or services. 26 

Fair dealing by government agents . An entity 
such as a government, which acts through many 
agents, must so coordinate the activities of its agents 
that the sum of their actions is up to the standard of 
fair dealing that is required of common men. 22 

§ 83. -Particular Boards or Officers 

Specific departments or agencies of the government 
may enter into contracts on behalf of the United States 
where authorized to do so. 

Authority to contract may be conferred by an 
executive order in accordance with an act of con¬ 
gress empowering the president to authorize any 
department or agency of the government to enter 
into contracts in furtherance of a particular ef¬ 
fort. 37 

The secretary of the treasury may make necessary 
contracts for the removal and examination of pas¬ 
sengers' baggage arriving in United States ports. 28 

The secretary of war has no general power to en¬ 
dorse or accept negotiable paper, 22 and cannot bind 
the government to pay for the transportation of 
mounts which are the private property of army of¬ 
ficers. 40 The war department, by its proper officers, 
may make a valid contract for the slaughtering, cur¬ 
ing, and packing of meat, where that is the most 


22 . US.—Starm v. U. S. 31 Ct.Cl. 
65 . 

23. U.S.—B. Axe A Co v. U. 8. 60 
CtCl 493. 

94. U.S.—U. S. v. Swift A Co.. Ct Cl.. 
46 SCt. 308, 270 U.S. 124. 70 LEd. 
497. 

35. DC.—Dollar v. Land. DC., 82 F. 
Supp. 919, reversed on other 
grounds 184 F.2d 246, 87 USApp. 
D.C. 214, certiorai denied 71 S.CL 
198, 340 U.S. 884. 95 LEd. 641. re¬ 
hearing denied 71 SCt. 530, 340 U 
8. 948, 95 LEd. 684, certiorari de¬ 
nied 71 S.CL 533, 340 U.S. 948, 95 
L.Ed. 684. 

90L U.S.—Branch Banking 9t Trust 
Co. V. U. S., 98 F Supp. 757, 120 CL 
CL 72, certiorari denied U. S. v. 
Branch Banking A Trust Co., 72 S. 
CL 200, 342 U.S. 893. 96 L.Ed. 669. 

37. U.S.—Bayboro Marine Ways Co. 

v. U. 8.. D.C.Fla,, 72 F.Supp. 728. 

65 C.J. p 1311 note 76. 


98. US—U. S. v. Holley, CA.Ga.. 
199 F 2d 575—R F. C. v. Martin 
Dennis Co. CA.NJ, 195 F.2d 698 
—U S. v. Willis, C C.A.Va., 164 F. 
2d 453—Muss v. U. S., Ct Cl.. 117 F. 
Supp. 413. 

99. US—U. S. v. Willis, C.C.A.Va., 
164 F.2d 453. 

88- U.S.—American Standard Ship 
Fittings Corporation v. U. S, 70 CL 
Cl. 679. 

3L US —Ship Construction A Trad¬ 
ing Co. v. U. S.. 91 Ct Cl 419. 

32 . U.S.—Bennett v. U. 8., 6 CLC1. 
103. 

65 C.J. p 1312 note 82. 

33* U.S.—William Cramp A Sons 
Ship A Engine Bldg Co v. Inter¬ 
national Curtis Marine Turbine Co., 
Pa.. 88 8.CL 271, 246 U.S. 28, 62 L. 
Ed. 560. 

94. U.S.—Kern-Limerick v. Scurlock, 
Ark., 74 S.CL 403, 347 17.8. 114, 22 
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L Ed 646, opinion conformed to 
Parker v. Kern-Limerick, Inc, 
Ark, 266 S W 2d 298 
35. U.S —Kern-Limerick v. Scur¬ 
lock. Ark., 74 8.CL 403, 347 U.S. 
110, 98 LEd. 546, opinion conform¬ 
ed to Parker v. Kern-Limerick, 
Inc., Ark., 266 S.W 2d 298. 

38. U S.—Edmund J. Rappoli Co. v. 
U. S., 98 Ct.Cl. 499. 

87. U S.—U. 8. v. Adams Packing 
Ass'n, C A.Fla, 197 F2d 33. certio¬ 
rari denied 73 S.CL 106, 844 U.S. 
865, 97 L.Ed. 670—Columbia Piano- 
graph Co. v. U. 8., 90 CLC1. 457. 

38. U.S.—Starin v. U. 8., 81 CLC1. 
65. 

39. U.S.—Pierce v. U. a, CLCL, 7 
Wall. 666, 19 L.Ed. 169. 

65 C J. p 1312 note 85. 

40. UJS.—Atchison, T, A 8, F, fi, Co. 
v. U. a, 65 CLCL 339. 

65 CJ. » 1312 note 86. 
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expedient mode of securing army supplies ot that 
kind, 41 and the secretary of war may accept state 
bonds in payment of an indebtedness to the United 
States arising out of the operation of railroads 
seized for military purposes. 42 

The secretary of the navy may settle amounts due 
under a contract for the building of a ship of war, 
and demands for extra work agreed on, and ex¬ 
penses incurred because of the department’s action, 
of which the government has received the benefit, 43 
and may contract to pay a contractor the increased 
cost resulting from wage increases put into effect 
at his instance, 44 and may vary minor details, not 
affecting the general design, of an improvement for 
which he is authorized to contract. 45 

The chief of engineers is the proper officer in his 
department to control contracts and prevent his 
subordinates from incurring liabilities on the part 
of the government. 46 

Army officers . The law of general and special 
agents, is applicable to general and subaltern of¬ 
ficers in their relations with the government and its 
contractors, 47 and subaltern officers are authorized 
to perform specific duties only, 48 but a general in 
command is a general agent, with larger powers, 
and is authorized to use discretion in the perform¬ 
ance of all the duties of special agents. 49 Authority 
to an officer to procure services authorizes a con¬ 
tract with a carrier to maintain passenger service 
for employees. 60 

The supervising architect of the United States 
treasuiy is an authorized contracting agent of the 
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government, 51 and a contractor with him cannot 
without his sanction do additional work, 6 * and is 
bound to know that the architect’s subordinates are 
without authority. 68 

Miscellaneous officers . The commissioner of in¬ 
ternal revenue, 54 the shipping board, 55 the federal 
board for vocational training, 56 the war industries 
board, and the wool division thereof, 57 the purchas¬ 
ing bureau of small arms and ammunition manu¬ 
facturers, created by the ordnance department of 
the army, 58 and a lieutenant of the quartermaster 
corps, 59 have been held unauthonzed to contract on 
behalf of the United States generally or under par¬ 
ticular circumstances. 

§ 84. -Individual Interest of Officer In 

Contract 

An officer may not assume the dual relation of acting 
as the representative of the government and for himself, 
and such a contract entered into in behalf of the govern¬ 
ment is not binding on the government. 

An officer may not assume the dual relation of 
acting as the representative of the government and 
for himself or for his associates, 60 and the govern¬ 
ment is not bound by an improper and inequitable 
contract induced by an officer interested in the sub¬ 
ject matter who did not disclose his interest. 61 An 
officer receiving a pecuniary favor from one with 
whom he contracts cannot properly represent the 
government in dealings with such person, 62 and 
commits a fraud on the government even though the 
government suffers no pecuniary loss, 63 and a con¬ 
tract with a firm or corporation with which the con- 


41. US.—U. S. ▼. Speed. CtCl. 8 
Wall. 77. 19 L.EO. 449. 

42. U.S—Louisville A N. R. Co. v. 
U. S.. 47 CtCl 129. 

65 C.J. p 1312 note 88. 

43. U.S.—Myerle v. U. 8.. 31 CtCl. 
105. 

44. U.S—Electric Boat Co. v. U. S. 
66 CtCl. 333. 

65 C.J. p 1312 note 90. 

4ft. U.S.—Gilbert v. U. S.. CtCl. 8 
Wall. 358. 19 L.Ed 303. 

65 GJ. p 1312 note 91. 

46. U.S.—Sprague v. U. 8., 37 CtCl. 
447. 

65 GJ. p 1312 note 92. 

47- U.S.—Stevens v. U. S., 2 CtCl. 

95. 

48. U.S.—Stevens v. U. S.. supra. 

46. U.S.—Wilcox v. U. S., 5 CtCl. 

384 . 

65 GJ. p 1812 note 96. 

50. U.S.—'Wharton 4b N. R. Co. v. U. 

8. 66 Ct.CL 203. 

65 GJ. p 1812 note 97. 


51. U.S.—Driscoll v. U S., 34 CtCl 
508 

52. U.S.—Driscoll v. U. 8, supra. 

53. U.S.—Driscoll v U. S, supra. 

54. US.—Tice's Adm’rs v. U. S, 13 
CtCl. 112. affirmed 99 U.S. 286. 25 
LEd. 352. 

65 C J. p 1312 note 2. 

55. U.S.—Tabas v. Emergency Fleet 
Corporation. D.GPa., 9 F.2d 648. 
affirmed, C.C A., 22 F2d 398. 

56. U.S.—Rose A Lee v. U. S. ( 59 Ct. 
Cl. 179. 

65 GJ. p 1312 note 4. 

57. U.S.—U. S v. Smith. GCA. 
Mass., 39 F.2d 851. 

58. U.S.—Kendall v. U. S., 70 CtCl. 
90. 

59. US.—Rosenfleld v. U. S., 70 Ct 
Cl. 639. 

60. U.S.—U. S. v. Certain Land Sit¬ 
uate In St. Charles County, D.GMo., 
46 F.Supp. 921, reversed on other 
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grounds, C C.A., U. S. v Muschany, 
139 F 2d 661. reversed on other 
grounds Muschany v. U. S. ( 65 8. 
Ct 442, 324 U.S. 49. 89 L.Ed. 744— 
Michigan Steel Box Co. v. U. 8., 49 
CtCl. 421. 

61. US.—Larkin v. U. 8., 5 CtCl. 
526. 

62. U.S.—U. 8. v. Pan-American Pe¬ 
troleum Co., C.C.A.Cal., 55 F.2d 
753, certiorari denied 53 8.Ct 14. 
287 U.S. 612, 77 L.ESA. 522. 

Objection held unavailable on gov. 
ernment’s latttnflon of contract 

US.—U. 8. v. Certain Land Situate 
in St Charles County, D.GMo., 46 

• F.Supp. 921, reversed on other 
grounds, C.CJL, U. 8. v. Muschany, 
139 F.2d 661, reversed on other 
grounds Muschany v. U. 8., 65 S. 
Ct 442, 224 U.8. 49, 69 L.Sd. 744. 

63. U.S.—U. 2L v. Mammoth Oil Co., 
C.GA.Wyo., 14 F.2d 705, affirmed 
48 S.Ct 1, 275 U.S: 13, 7? LEd. 137. 
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trading official immediately accepts employment 
should be closely scrutinized.* 4 

$ 85. Requisites and Validity of Contract 

a. In general 

b. Consideration 

c. Fraud, duress, or mistake 

a. In General 

A government contract must have all the essential 
elements of a contract In order to be binding and en¬ 
forceable. 

The same rules which govern the validity and 
sufficiency of contracts between individuals control 
generally in the case of contracts with the govern- 


si C,J.SL 

ment 65 All die essential dements of a contract 
must be present in order to create a binding and 
enforceable contract** Hence, contracts with the 
government must be definite and certain,* 7 and the 
assumption of contractual obligations by the govern¬ 
ment is not to be presumed in the absence of any 
action taken by the government or on its behalf in¬ 
dicating such a purpose.** The contract may be 
unenforceable because of a lack of mutuality,** 
and a contract merely binding the contractor to de¬ 
liver quantity of merchandise which the government 
desires is unenforceable for want of mutuality, 70 
but becomes valid and binding to the extent that it 
is performed. 71 

There must be a sufficient offer 70 and acceptance 


•ft. U.S.—U. 8. V. Mammoth Oil Co, 
supra. 

m, U.S.—U. 8. ▼. State of Minn.. D. 

CMixuu 118 FSuppw 488. 

88 C.J. p 1813 note 9. 

Where contract with the govern¬ 
ment has been reduced to writing, 
and signed by the contracting par¬ 
ties. and work in accordance with its 
terms has been commenced, it was 
intended and understood that the 
contract waa In full force and effect. 
—Gormley v. U. S. t 86 CLCL 628. 

Xegilrmnls of fair dealing un¬ 
derlie government as well as private 
contracts.—U. S. v. Johnson. C.CJL 
Or.. 163 7.2d 846. 

Where subject-matter of an option 
contract procured from landowners 
by War Department's purchasing 
agent was proper, and need for ac¬ 
quisition of land for an ordnance 
plant was great, and the United 
States, by reason of contract, took 
possession of land and utilised it, 
the United States, if not estopped by 
agent's acts to deny validity of con¬ 
tract. was bound by contract, unless 
It was otherwise invalid.—U. 8. v. 
Certain Land Situate in St. Charles 
County. D.C.Mo. v 46 F.Supp. 921. re¬ 
versed on other grounds. C.CJL. U. 
S. v. Muschany. 189 F.2d 661. ra¬ 
vened on other grounds, Muschany 
v. U. B.. 66 act. 442, 224 U.a 49. 89 
UBd. 744. 

•a U.8.—Kemp ▼. U. 8.. D.C.M&* 28 
F.8upp. 668—Goltra v. U. a. 96 F. 
Supp. 618, 119 CLCL 217—Dino v. 
U. a, 112 Cta. 207—First Nat a 
a Co. v. U. 8., 106 CtCL 601—Ex¬ 
cavating Equipment Dealers v. U. 
S., 92 CtCL 62—Aluminum Cow of 
America v. U. 8., 87 Cta. 96. 
■anmguii—MBt of poUay 
(1) Announcement of an official 
governmental policy by president of 
the United States does not give rice 
to a contract in and of Itself, since 
announcement of policy does no mors 


than authorize appropriate govern¬ 
ment agency to enter into a contract 
consistent with policy.—R. F. C. V. 
MacArthur Min. Co. OA.Mo., 184 F. 
2d 913, certiorari denied 71 8.Ct 695, 
840 U.S 948. 96 I*.Ed. 681, rehearing 
denied 71 S.Ct 784, 241 U.S. 917, 96 
L-Ed. 1362. 

(2) Letters by the chairman of the 
War Production Board and the presi¬ 
dent of the United 8tates announcing 
a policy of the government as to the 
production of strategic and critical 
materials and minerals during war¬ 
time did not create private, contrac¬ 
tual. or vested rights, and anyone 
who asserted that such letters cre¬ 
ated a contract had burden of over¬ 
coming a presumption that no private 
rights were created or vested —R. F. 
CL v. MacArthur Min. Co., supra. 

A letter by the secretary of war 
to village located in vicinity of mili¬ 
tary academy at West Point contain¬ 
ing promise to purchase at a price 
mutually agreeable, land of village 
which was part of its watershed, did 
not constitute a contract which gov¬ 
ernment breached by acquisition of 
land later by eminent domain pro¬ 
ceedings, since agreement set no 
price or any way of arriving at price 
except by future mutual agreement 
—Village of Highland Falls. N. T.. v. 
U. 8., 82 F.Supp. 616, 112 Cta. 107, 
certiorari denied 70 CLCt 68, 228 U.a 
822, 04 L.BHL 499. 

Co nt r a ct held valid and nhdfltbuf 

U.8.—Zink v. U. 8.. 122 CtCl. 86. 

Bxprees oomtract held not c r ea t e d 

U.S.—Foster v. U. 8., 98 F.Supp. 249, 
120 CtO. 92. certiorari denied 72 
S.Ct 206. 242 U.a 919, 96 LJBd. 087 
—Oerlikon Mach. Tool Works Bu- 
ehrle ft Co. t. U. a, 118 CtCL 614 
—iLandley v. U. a, 100 CtCL 872. 

87. U.a— R. F. C. v. United Distill¬ 
ers Products Corp.. D.C.Conn., 112 
F,Supp. 4(8, affirmed, CCA, 204 F. 
2d 611. 


and not void for vagueness 

U.S—R. F. a v. United Distillers 
Products Corp., supra. 

Where the escape clauses of the 
contract are specific and concise, no 
reason for their Inclusion is neces¬ 
sary as long as the facts of the case 
come within the terms of the escape 
clauses.—Sllverton v. U. a. 118 Ct 
a. 232. 

•a U.S.—U. a ▼. Algoma Lumber 
Co.. 69 SCt 267. 206 US. 415, 83 
L.Ed. 260—U. 8. v. Forest Lumber 
Co. 69 8.Ct 267, SOS U 8. 416. 22 L. 
Ed. 260—U. 8. v. Lamm Lumber 
Co.. 59 act 267. 306 U.a 415, 83 L. 
Ed. 860. 

69. U.S —Architectural Modeling Co. 
v. U. S, 92 Cta. 83. 

“Wish, want or will" 

Where the contract falls under the 
heading of "wish, want or will" con¬ 
tract it is not enforceable because 
of a lack of mutuality.—Architectur¬ 
al Modeling Co. v. U. a, supra. 

70 . U.8.—Updike ▼. U. a, 69 CtCL 
894. 

65 C.J. p 1319 note IK 
7L U.S.—'Updike v, U. a. supra. 

70 U.8.—Miller v. U. 8.. 107 F.Supp. 
555, 123 Cta. 438—Corporation 
Argentina De Productores De Carn¬ 
es v. U. a, 115 Ct CL 079. 

Mont—Valley County v. Thomas, 97 
P.2d 845. 109 Mont 846. 

A statement in a letter from Unit¬ 
ed States engineer's office of the War 
Department to certain representa¬ 
tives of the state of Montana searing 
that "It will be necessary for the 
United States to secure title" of cer¬ 
tain lands in connection with the 
Fort Peck Dam project, and an In¬ 
quiry as to the eale procedure, did 
not constitute a present offer to pur¬ 
chase lands from the state.—Valley 
County ▼. Thornes, supra. 
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thereof. 7 * The giving of an order for g&ods and 
compliance with jt&e order, by delivering the^goods 
without formal acceptance constitute a contract, 74 
and an order accepted by the contractor is a com¬ 
plete contract although varying from the contrac¬ 
tor’s previous offer, 75 and a contract may be com¬ 
plete without fixing the price if provision for its 
subsequent determination ha$ t been made, 76 or be¬ 
cause it leaves certain details to the discretion of the 
contractor. 77 On the other hand, representations 
as to the probable future action of congress, 78 or an 
announcement of a contracting officer’s intentions 
in the future, 7 * or advisory communications, 80 or 
statements, by way of estimate, as to the quantity of 
materials which will be needed under an existing 
contract, 81 or the failure to reject a proposal, 82 
does not constitute a contract. When there is an 
offer and a counter-offer which is accepted, a term 
of the offer not expressly modified by the counter¬ 
offer is part of the contract. 88 


&8fHK*mV!C8 $96 

A contract may be made by letter, 84 aad may con¬ 
sist of separate writings, 8 * An act' of congress 
which directs the secretary of the navy to enter 
into a contract with certain parties, on terms previ¬ 
ously offered by them, does not of itself create a 
contract; and, if the parties afterward sign an 
agreement with the secretary on terms less favorable 
to them than the act of congress authorized the 
secretary to make, they must abide by their ac¬ 
tion in accepting the less favorable terms. 88 It is 
not essential to the validity of a contract between an 
individual and the government that it should ex¬ 
press the circumstances under which it was made 
so precisely and distinctly as to show the motives 
which induced it and the objects to be effected by 
it 87 A cost-plus contract may provide that depre¬ 
ciation on the contractor’s plant shall be included in 
the cost, 88 and may provide for the payment to the 
contractor of a bonus for savings through produc¬ 
tion at less than the estimated cost, 88 but not when 
unreasonable and unconscionable. 80 A contract is 


73. U.S.—Sylvan Crest Sand 4k Grav¬ 
el Co. v. U. S.. CCA.Conn, 150 F2d 
642—Miller v. U. S., 107 FSupp. 
555. 123 Ct Cl. 438—Corporation 

Argentina De Productorea De Carn¬ 
es v. U. S.. 115 Ct CL 678—First 
Nat. 8. 8. Co. v. U. S.. 106 CLCl. 
601. 

Acceptance of bid as creating con¬ 
tract see infra | 87. 

JLooeptaaoe altar aspiration of offer 
Where plaintiff's offer to crush the 
rock was made on condition that the 
bid be accepted within 10 days from 
the opening of the bids, and where 
bid was not accepted within that 
time. and. therefore, plaintiff's offer 
expired, a contract was entered into 
when bid was later accepted by de¬ 
fendant and plaintiff prepared to go 
ahead with the work, notified the 
project engineer of his Intention to 
do ao. and did perform the work.— 
Kuney v. U. 8., 8S CLCL 612. 



U.8—U. 8. v. 476 Acres of Land. 
More or Less, in Allegheny County, 
Stats of Pa, D.C.FA, 86 F.Supp. 
6S2. 

Aoosptamoe of offer to pnrehooe 
Where defendant mode offer to 
purchase from government through 
Its ordnance district ottos wooden 
boxes at price "f . o. b. Bridgeport", 
the location of the boxes was not a 
term of the offer, and government’s 
reply that it would accept defend¬ 
ant's offer for the boxes "located at 
Stratford • • • and Bridgeport" 
did not so vary from defendant's of¬ 
fer that there was no contract—U. 8. 
v. Barowaky. IXCMass^ SI FJSupp. 
148. 


Aeoeptaaoe of offer to sell j 

The action of Secretary of Agricul¬ 
ture In accepting offer to sell lands 
to United States within tune allowed 
by option agreements obtained under 
Farm Tenant Act converted such 
agreements into a sale contract bind¬ 
ing on United States and vendors.— 
U. S. v. 813.96 Acres of Land. More 
or Less, in Ouachita County, D.C. 
Ark.. 45 FSupp. 535. affirmed, C.CLA., 
U. S. v. Stott. 140 F.2d 941. 

Option to pnrohass 
Where lease of building to govern¬ 
ment by defendant gave government 
option to purchase at not to exceed 
stated maximum price, and govern¬ 
ment's purported acceptance of option 
was coupled with government's in¬ 
sistence that it had right to deduct 
an alleged overpayment of rent, there 
was a failure to exercise option in 
accordance with its terms and no 
bilateral contract for purchase came 
into existence.—U. S. v. T. W. Conf¬ 
er. Inc., CA-CaL, 208 F.2d 411. 

71 U.8.—'Tale A Towne Mfg. Co. v. 
U. 8., 67 CLCl. 618—William a At¬ 
water A Co. v. U. 8, 65 CLCL 621, 
certiorari denied 49 S.CL 22. 278 U. 
8. 618, 73 L.Ed. 541. 

78. U.S.—U. 8. v. Swift A Co.. Ct CL. 
46 S.Ct. 308, 270 U.S. 124. 70 L.Ed. 
497. 

76. U.S.—U. a v. Swift A Co- supra. 

j 77. U.S.—U. a v. Swift 4b Co., supra. 
65 C.J. p 1313 note 18. 

7 a U.a —Lord v. U. a, 43 CLCL 282. 
affirmed SO S.Ct 668, 317 U.a 140. 
54 L.EML 790. 

65 C.J. p ISIS note 18. 
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79. U.S.—L. Richardson 4k Co. ▼. U. 
a. Ct.Cl.. 46 S.Ct. 155. 266 U.a 541. 
87 L.E4. 430. 

65 C.J. p 1313 note 20. 

80. U.S.—Amick v. U. 8., 61 CLCL 
121 

65 C.J. p 1313 note 21. 

8L U.S.—Smoot v. U. S.. 48 CLCL 
427. affirmed 35 aCL 640. 237 U.& 
38. 59 LuEd. 829. 

65 G.J. p 1314 note 22. 

82. U.S—Beach v. U. 8.. CLCL, SS 
S.Ct. 20. 226 U.8. 243. 57 LJBd. 208. 

65 a J. p 1314 note 23. 

83. U.S —Lovett v. U. S.. 8 CLCL 
479, reversed on other grounds §4 
U.S. 53. 24 LEd. 65, 12 CLCL 67. 

65 C.J. p 1314 note 24. 

84. U.S.—American Smelting 4k Re¬ 
fining Co. v. u. a, CLCL, 42 S.CL 
420, 259 U.8. 76. 66 L.EH. 823. 

65 C.J. p 1214 note 25. 

85. U.S.—U. a v. Swift 4k Co., eta., 
46 S.CL 308, 270 U.a 124, 70 LJBd. 
497. 

65 C.J. p 1314 note 26. 

88. U.a— Gilbert 4k Secor v. U. &, 8 
Wall. S58, 19 LJSd. SOS, 7 CLCL 112. 

87. U.S. —U. a V, Maurice, C.C.VS-, 
26 F.Cas.No.15.747, 2 Brock. 06. 

88. U.S.—Dayton Airplane Go. U. 

5.. GC.A.OhiQ, 21 F.2d 075. 

65 C.J. p 1214 nets SO. 

•89. U S.—Dayton Airplane Co. v. U. 

8., supra. 

8a U.a—Burke 4k James v. U. a, 
62 CLCL 30, certiorari dismissed 47 
S.CL 660, J74 U.& 764 71 LJBd. 
1226. 

66 CLJ.p 1814 note SL 


oi a j.a—u 
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ant invalid became not containing a provision re- 
quired by fi departmental circular issued for the in¬ 
formation and guidance of officers in the making 
of contracts. 91 An irreconcilable conflict between 
essential provisions of a contract render the con¬ 
tract unenforceable. 99 

The validity of contracts through which the 
United States exercises its constitutional functions 
presents a question of federal law not controlled 
by the law of any state." 

Approval by superior officer . A contract requir¬ 
ing approval by a superior officer is not a valid 
agreement until approved, 94 but where a contract 
does not in terms require the approval of any of¬ 
ficer, and there is no provision of law or regulation 
of a department requiring it to be so approved, its 
validity cannot be questioned on that ground; 96 
and even where a contract contains a provision mak¬ 
ing it subject to the approval of an officer named, 
his approval may be inferred from letters and acts 
acquiescing in the contract, although his approval is 
not formally indorsed on the agreement 96 A con¬ 
tract invalid because not approved by the proper of¬ 
ficer is superseded by a contract properly approved 
by such officer. 97 


Contracts with tha United Matas must ba supported 
by a consideration. 

Contracts with the United States, like other con¬ 
tracts, in order to be valid must be supported by a 
consideration." The government’s breach of a con¬ 
tract furnishes sufficient consideration for a supple¬ 
mental contract," and a supplemental contract to 
pay a bonus on savings under the original contract, 1 
or to pay the increased cost resulting from wage in¬ 
creases made at the government’s instance, has been 
held to require no further consideration. 9 The 
maintenance of railroad service which is essential 
to a government plant is a sufficient consideration 
for a contract 9 An agreement to pay a tax on 
articles contracted for, in addition to the contract 
price, is part of the consideration and valid. 4 Where 
there is a failure of consideration for a particular 
provision contained in a government contract, such 
provision is unenforceable. 6 

c. Fraud, Duress, or Mistake 

Government contracts may ba avoided for fraud, du¬ 
ress, or mistake. 

Government contracts may be avoided on th<: 
ground of fraud, 6 as well as on the commonly as- 


91. U.S—Drying: Systems V. U. 8.. 
SO Ct-Cl. 414. 

92m U.S—U. S. v. Ellicott, CtCL. 32 
S.Ct. 334, 223 U.S. 524, 56 L.Ed. 
535. 

66 C.J. p 1314 note 35. 

98. U.S.—U. S. v. Allegheny County, 
Pa.. 64 S.Ct. 008. 322 U.S. 174. 88 I* 
Ed. 1200—U. S. v. Jones, CJLOr., 
176 F.2d 278. 

94. US.—Cathell v. U. 8.. 46 Ct-Cl. 
368—Monroe v. U. S.. 35 Ct_Cl. 100. 
affirmed 22 S.Ct 444. 184 U.S. 524, 
46 L, Ed. 670. 37 Ctd. 651. 

65 C J. p 1315 note 43. 

95. U.S.—Tenney v. U. a, 10 CtCL 
269. 

99. U.S —Floyd v. U. 8.. 2 Ct-Cl. 429, 
affirmed 8 Wall. 77, 19 LEd. 449. 

97. U.S.—Parish v. U. 8., 8 Wall. 
489, 10 L.Ed. 472, 7 Ct.Cl. 116. 

9G U.S.—Banach St Lamb Optical 
Co. v. U. a, 78 Ct-Cl. 584, certiorari 
denied 54 S.Ct 770. 292 U.8. <46. 78 
L.Ed. 1496—Camp Sales Corpora¬ 
tion v. U. a, 77 CtCL 659, 666. 

65 CJ. p 1814 note 87. 

Ooutract for a ddit io n a l weak must 
ba supported by consideration.— 
Thompson ▼. U. a, 91 CtCL 166. 



Whore 'the government agency ac¬ 
quiring load for the United States la 
authorized to acquire it by purchase, 
contract made by it on of the 


United States with landowners may 
validly fix the net amount to be re¬ 
ceived by the landowner either by 
purchase or by condemnation, and in 
such contract the parties may bind 
themselves to a consideration which 
may be either greater or less than 
just compensation in the constitu¬ 
tional Bense.—Oliver v. U. 8., C.C.A. 
Mo.. 155 F.2d 78. affirmed 67 S.Ct. 606. 
329 U.S. 599, 91 L.Ed. 532. 

Oomalderstlou hold sufleUat 

(1) In general —Goltra v. U. S, 96 
F.Supp. 618, 119 Ct-Cl. 217—Glenn L*. 
Martin Co. ▼. U. S., 94 Ct-Cl. 54. 

(2) Under agreement with govern¬ 
ment to deliver trap rock to airport 
project as required, government's ob¬ 
ligation to give delivery Instructions 
or notice of cancellation within rea¬ 
sonable time constituted considera¬ 
tion for contractor's promise to deliv¬ 
er In accordance with instructions, 
and made the agreement a valid con¬ 
tract.—Sylvan Crest Sand St Gravel 
Co. v. U. 8., CCJLConn., 150 F.2d 642. 

(3) Where government requested 
royalty free licenses for patents for 
devices to be used in oil burners for 
tent stoves before plaintiff was noti¬ 
fied that It was to be awarded a con¬ 
tract for the manufacture and sale of 
such stoves, and plaintiff was inform¬ 
ed that award could not be made un¬ 
less plaintiff entered into agreement 
giving such license, license was a 
part consideration for the contract 
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of purchase, and was supported by 
a valuable consideration.—Breese 
Burners, Inc. v. U. S.. Ct-Cl.. 121 F. 
Supp. 530. 

99. U.S.—American Bridge Co. v. U. 
S. 72 Ct-Cl. 844—Worthington 

Pump St Machinery Corporation v. 
U. S.. 66 CtCL 230. 

1- U.S.—F. Jacobson 4b Sons v. U. 8.. 
61 Ctd 420. 

8. U.S.—E. W. Bliss Co. v. U. a. Ct. 
CL. 48 S.Ct. 136, 275 U.8. 509, 72 L. 
Ed. 399. 

8. U.S.—Wharton 4k N. XL Co. ▼. U. 

8.. 66 CLCL 206. 

65 CJ. p 1314 note 41. 

4i U.S.—Garford Motor Truck Co. v. 
U. S., 67 CtCI. 404. 

65 C.J. p 1315 note 42—43 C.J. p 766 
note 94ft. 

a U.S.—Barnes Drill Oo. ▼. U. &, 84 
F.Supp. 646, 114 Ct-Cl. 340. 

a U.S.—Muschany v. U. B., Mo., 65 
S.Ct 442, S24 U.S. 49. 80 L.Bd. 744 
—Hayes v. U. 8., 108 CtCL 116. 
Obligation of fsir and homsst 

(1) Government contractors are 
under an obligation to deal strictly 
within the limits of the statutes and 
with absolute honesty, and the doc¬ 
trines of fraud, unconscionable deal¬ 
ing, and unjust enrichment are strict¬ 
ly applied to insure fair and honest 
dealing between the government and 
its citizens.—Muschany v. U. 8., Mo., 
65 act 442, S24 U.a 40, 99 JL.E 4 . 744. 
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soared grounds of duress, 7 or coercion. 7 Where a 
contract is procured, directly or indirectly, through 
the corrupt or improper influence of an official of 
the government, die transaction is fraudulent and 
the contract unenforceable, 7 and where concurrent¬ 
ly with negotiations for a contract the contracting 
officer receives a substantial sum of money from the 
other party, either as a loan, a gift, or a bribe, the 
contract is against public policy and invalid. 17 
Where a contractor participates with his agents in 
their conspiracies with an officer of the government 
he is estopped to assert any claim for compensa¬ 
tion under his contract, 11 but in order to involve a 
contractor in the wrongdoings of others connected 
with him in the execution of the contract, it must 
appear that he knew either actually or constructive¬ 
ly of what was to be done and what was done. 12 
A contract which is a component part of a plan 
which is tainted with fraud is itself infected with 
fraud. 12 It is not a fraud for a railway company, 
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a party to a rate agreement with the government, 
to withdraw certain rates when there is no provision 
requiring their maintenance. 14 In a suit by the 
United States to cancel a contract, it must be shown 
by a preponderance of the evidence that it was ob¬ 
tained by fraud. 12 

Mistake . A government contract is voidable 
where there is a mutual mistake of material facts. 44 

§ 86. -Formal Requisites and Necessity 

of Writing 

a. Formal requisites 

b. Necessity of writing 

a. Formal Requisites 

Contracts with the United States must be executed 
in the manner prescribed by lew. 

Contracts with the United States must be execut¬ 
ed, with respect to formal requisites, in the manner, 
if any, provided by law, 17 and contain such provi- 


(2) Agreement under which stock¬ 
holders of steamship line delivered 
their stock indorsed in blank to Mari¬ 
time Commission, which released 
some of stockholders from obliga¬ 
tions. agreed to grant the line an op¬ 
erating subsidy and make a loan to 
it was not invalid on the ground of 
gross disparity in bargaining power 
between the parties where at time of 
agreement the line was at the end 
of its resources and it was a serious 
question whether stock had any val¬ 
ue at that time—Dollar v. Land, D. 
C.. 82 F.Supp. 919, reversed on other 
grounds 184 F.2d 245. 87 U.S AppDC. 
214, certiorari denied 71 S Ct. 198, 840 
U.S. 884. 95 L.Ed. 641. rehearing de¬ 
nied 71 8.Ct. 530. 840 U S. 948. 95 L 
Bid. 684, certiorari denied 71 8.Ct 533, 
340 U.8. 948, 95 L.B3d. 684. 

Option oomtraot 

(1) Mere assertion by the United 
States that an option contract pro¬ 
cured from landowners by War De¬ 
partment's purchasing agent was 
fraudulent did not relieve United 
States of obligation to respect con¬ 
tract. BSven if it were assumed, in 
absence of proof, that the sale price 
in an option contract included other 
items than value of land, the contract 
was not constructively fraudulent.— 
U. 8. v. Certain Land Situate in St. 
Charles County, Mo., D.C.MO., 46 F. 
Supp. 921, reversed on other grounds, 
C.C.A., U. 8. v. Muschany. 139 F.2d 
661, reversed on other grounds, Mus- 
<?hany v. U. 8.. 65 S.Ct 442, 324 U.S. 
49, 89 LJBd. 744. 

(2) A landowner from whom an 
option contract was procured by War 
Depertinent's purchasing agent was 
not bound to limit the sale price in 
hie offer to sell to the then market 


value of land.—U. S v. Certain Land 
Situate in St. Charles County, Mo., 
46 FSupp. 921, reversed on other 
grounds, U. S. v. Muschany, 139 F.2d 
661, reversed on other grounds, Mus¬ 
chany v. U S. 65 S.Ct 442, 324 U.8. 
49. 89 LEd. 744. 

Xepreaeatatftoas 

The government was justified in re¬ 
lying on representations by plaintiff 
as to the annual expenditures for re¬ 
pairs and replacements, and other 
values, which were accepted as state¬ 
ments of fact by one In position to 
know, and not as an opinion.—Hayes 
v. U. 8. 103 Ct Cl. 116. 

Fraud or had faith held mot ghowm 
U S.—Martinolich v. U. S- 115 CtCL 
798—Equipment Corp. of America 
v. U. 8., 98 CtCl. 159. 

7- Contracts held mot obtained 
through duress 

(1) Generally.—Breese Burners, 

Inc. v. U S, CtCl., 121 F.Supp. 630. 

(2) Where architect was handed a 
contract purporting to cover a fixed 
fee for new work for the government 
and was told by the officer In charge 
to "take it or leave it" and he took 
it voluntarily even though motivated 
by prospect of loss of work and un¬ 
necessarily overbearing conduct of 
the officer, contract was not invalid 
as procured by duress.—John J. 
Harte Co. v. U. S., 91 F.Supp. 753, 117 
Ct Cl. 309. 

8. U.S.—Struck Const Co. v. U. S., 
96 CtCl. 186. 

9 . U.S.—Columbia Supply Co. v. U. 

8., 64 CtCl. 10—Michigan Steel 
Box Co. V. U. S.. 49 CtCL 421. 

10. U.S.—U. 8. v. Pan-American Pe¬ 
troleum Co., D.C.Cal^ 6 F.2d 43, 
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modified on other grounds,* C.C.A-, 
Pan-American Petroleum Co. v. U. 

8., 9 F.2d 761, affirmed 47 S.Ct 416, 
273 U.S. 456, 71 LJBd. 734. 

1L US—Crocker v. U. 8.. 49 CtCl. 
85. affirmed 36 S.Ct 245, 240 U.& 74, 
60 LJBd. 533. 

18. U.S.—Crocker v. U. 8., supra. 

13. U.S.—U. 8. v. Pan-American Pe¬ 
troleum Co„ D.aCal., 6 F.2d 43. 
modified on other grounds, C.CLA., 
Pan-American Petroleum Co. v. U. 

8.. 9 F.2d 761, affirmed 47 S.CL 416, 
273 U.S. 456, 71 L.Ed. 734. 

14. U.S.—Baker v. U. 8., 57 CtCL 
328. 

15. U.8.— Baker v. U. &. CXLAJPuer- 
to Rico. 27 F.2d 863, certiorari de¬ 
nied U. 8. v. Baker, 49 S.Ct 185. 
278 U.S. 656, 73 LJBd. 565. 

65 C.J. p 1315 note 53. 

16. U.S.—In re Construction Materi¬ 
als Corp., D.C.Del., 18 F.8upp. 509. 

M&stsks held mot shown 
U.S.—-U. 8. v. Certain Land Situate 
in St Charles County, D.C.Mo., 46 
F.Supp. 921, reversed on other 
grounds U. 8. v. Muschany, 139 F. 
2d 661, reversed on other grounds, 
Muschany v. U. 8., 66 S.Ct 448, 824 
U.S. 49, 89 LJBd. 744. 

17. U.S.—Orleans Dredging Co. v. 
U. 8., 90 CtCL 866. 

65 CJT. p 1315 note 54. 

agency authorised to enter’lnto^cas- 
tracts is bound to observe and comply 
with statutes and regulations.—R. F. 
C. v. MacArthur Min. Co., CJLMo., 
184 F.2d 918, certiorari denied 71 & 
Ct 505. 340 U.8. 948, 96 LJBd. 681, re¬ 
hearing Rented 71 8.Gt 794, 841 DUEL 
917, 95 Z»Sd. 1958. 
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sions as am required by statute or regulation; 1 * 
and a court cannot, on maiyiamq s, dispense with die 
formalities prescribed, and declare a contract to be 
complete and binding without such formalities. 19 
Such contracts are properly made in the name of 
the United States, 90 but the fact that a contract 
itself does not disclose that the United States is 
the principal has been held to be immaterial. 91 
Where the statute under which government con¬ 
tracting officers act contains no prohibition of a 
particular type of contract and no direction to use 


» c.4.a. 

a particular-type of contract, the contracting of¬ 
ficers are free to follow business practices. 99 

Determination of dispaie s. Provisions of a gov* 
eminent contract, giving the officer in charge or 
the board authority to determine disputes and make 
final decisions thereon, are valid and binding." A 
provision of a contract that aH disputes involving 
questions of fact shall be decided by the contracting 
officer, subject to the right of appeal to the head 
of the department whose decision shall be final and 
conclusive on the parties, is valid and binding, 94 


State statutes 

(1) State statutes regulating the 
letting of contracts for the construc¬ 
tion or repair of public buildings or 
other public works on behalf of 
counties, cities, and towns in the 
state were not applicable to contracts 
for public works let by the federal 
government.—U. 8. ▼. Conti, C.CA, 
Mass., 110 F.2d 062. 

(2) State statute providing for 
contract between irrigation district 
and United States for construction 
of IrHgation works and levy and col¬ 
lection of assessments against lands 
In district for payment of cost is not 
Invalid on ground of direct conflict 
between federal and state statutory 
provisions, as federal and state stat¬ 
utes, contract, and applicable three- 
states compact must be construed 
together.—Miser v. Kansas Bostwick 
Irr. Dist Mo. 2, 239 P.2d 870. 172 
Kan. 187, appeal dismissed 72 S.Ct 
1063, 343 U.S. 964, 90 L.Ed. 1366. 

Beoeipt of oopy signed by govera- 

Where undated and unsigned draft 
of contract for purchase, removal 
and demilitarization of equipment 
was signed by buyer on January 2, 
1943. and returned to government 
together with initial payment re¬ 
quired by contract and, on April 33, 
1948, buyer received copy of docu¬ 
ment signed by government, contract 
was made on April 23, 1948.—Chemi¬ 
cals Recovery Co. v. U. 8« 103 F. 
Supp. 1012, 122 CtCl. 166. 

Waiver of standard form of oontract 

Where plaintiff signed contract 
containing a provision that the con¬ 
tract must be approved by the chief 
of engineers, U. S. Army, plaintiff 
waived any right he may have had to 
a standard form of contract, signed 
only by the contracting officer, and 
accordingly plaintiff may not 'Com¬ 
plain of any delay caused by length 
of time required to secure the signa¬ 
ture of the chief of engineers.—Or¬ 
leans Dredging Go. v. U. Si, 96 CtGL 
209. 

1& U.S.—& v. McIntosh, D.C.Va* 

2 F.Supp. 044, rehearing denied 2 

F.Supp. 716. appeal dismissed, C.C. 

A* McIntosh v. U. &, 70 FJtd 607, 


certiorari denied 66 8.CL 101, 293 

U.S. 689, 79 L.Ed. 682. 

Mo.—Ebeling v. Fred J. Swains Mfg. 

Co., 209 S.W.2d 892, 267 Mo. 649. 

Interest of rater of congress 

(1) The statute providing that 
there shall be inserted in contracts 
made on behalf of United States an 
express condition that no member 
of congress shall be admitted to any 
benefits to arise from the contracts 
is directory only.—U. S v. Certain 
Land Situate in St. Charles County. 
Mo., D.C.M 0 ., 46 F.Supp. 921, re¬ 
versed on other grounds, C.C.A., U. S. 
v. Muschany, 129 F.2d 661. reversed 
on other grounds, Muschany v. U. 8., 
66 S.Ct. 442, 324 U.S. 49, 89 LBd 744. 

(2) Receipts and releases executed 
by landowners on receiving moneys 
-for lands taken by government were 
not Invalid for omission of provision 
that no member of, or delegate to, 
congress should be admitted to share 
benefits of contract.—U. S. v. McIn¬ 
tosh, DCVa, 2 F.Supp. 244, rehear¬ 
ing denied 2 F.Supp. 715, appeal dis¬ 
missed. C.C.A.. McIntosh v. U. 6.. 70 
F.2d 607. certiorari denied 56 S.Ct 
101, 292 U.S. 689, 79 L.Ed. 682. 

'attentive order 

I <1) Executive order requiring con¬ 
tract to contain warranty that con¬ 
tractor has not employed any person 
1 to secure contract on an agreement 
for a contingent commission states a 
federal rule of public policy, and fed¬ 
eral and not state law governs the 
applicability of the order.—Mitchell 
v. Fllntkote Co., C.A.N.T., 185 F.2d 
1008, certiorari denied 71 S.Ct 604, 
241 U.S. 331, 95 UEd. 1861. 

(2) An agent hired to have paint 
manufacturer's name added to gov¬ 
ernment's list of possible contractors 
aided company to "secure" contract 
for sale of camouflage paint to gov¬ 
ernment within executive order re¬ 
quiring contract to contain warranty 
that contractor has not employed any 
person to secure contract on an 
agreement for a contingent commis¬ 
sion.—Mitchell v, Fllntkote Co* su¬ 
pra. 

(8) Executive order requiring war 
contracts to contain a warranty that 
contract had not bean secured or so¬ 
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licited for a commission by one other 
than a bona fide commercial or sell¬ 
ing agency maintained by the con¬ 
tractor to obtain business did not 
prohibit the employment of agents 
to procure war contracts on a per¬ 
centage commission basis; it merely 
reserved to the government If the 
warranty was violated, the right to 
annul contracts or deduct the wrong¬ 
ful commission—Ebeling v Fred J. 
Strains Mfg. Co., 209 8.W.2d 892. 857 
Mo. 649. 

19. P-C—U. S. v. Lamont, 2 AppD 
a 532. affirmed 16 S.Ct 97. 165 U.S. 
303, 39 LkEd. 160. 

20. U.S.—Tyler v. Hand. Miss. 7 
How. 673. 7 U.S. 578, 12 L.Ed. 824. 

65 C.J. p 1313 note 10. 

21. U.S.—John Morrell 8 Co. v. U. 
S.. 89 CtCl. 167. 

22. U.S.—Kern-Limerick v. Scurlock. 
74 S Ct. 403. 347 U.8. 110, 98 L Ed 
546. opinion conformed to Parker 
v. Kern-Limerick, Inc., Ark., 266 
S.W2d 298. 

23. U.S.—English Const Co. v. U. 8., 
D.C Del., 29 F.Supp. 526. 

| Provisions not ineommoa 

It is not uncommon in construc¬ 
tion contracts to agree that the deci¬ 
sion of the architect or engineer 
shall be final on such questions as the 
proper interpretation of the plans 
and specifications, the measurement 
of the work done, causes and extent 
of delay, and similar questions of 
fact—Klhlberg v. U. 8.. CtCl., 97 U. 
S. 398, 24 L.Ed. 1106—Beuttas v. U. 
S., 101 CtCl. 748, reversed in part on 
other grounds U. 8. v. Beuttas, 96 8. 
Ct 1000, 324 U.S. 769, 83 L.Bd. 1354. 
Prevailing wage rate 
A provision of government con¬ 
struction contract providing for ref¬ 
erence to secretary of labor for de¬ 
termination of any Issue concerning 
prevailing wage rate which waa to be 
paid under contract waa valid and 
binding on parties.—Gilllos v. Webb, 
C.CJLGNU, 93 F.2d 586. 

24. U.S.—U. S. v. Wunderlich, CL 
a., 72 S.Ct 154, 242 U.8. 88, 34 L. 
Ed. 118—U. 8. v. Moorman, CtCl., 
f0 &Ct 233, 823 U.S. 467, 94 L.Bd. 
286 —tT. 8. V. Iovacchini, C.CJLFa, 
lit F.2d 346—American Engineer* 
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in the 'ibaeeee'hf feed'faith on the part trf the eon* 
tracting officer.* 5 However, provisions of a gov¬ 
ernment contract leaving to the final judgment of 
the officer in charge the question of whether or not 
there has been a breach of the contract, 25 and pre¬ 
venting resort to the courts for a determination of 
that question and for enforcement of rights thereby 
accruing,* 7 are invalid. 

b. Necessity of Writing 

In the absence of s statute to the contrary, a con¬ 
tract with the United States need not be a formal one 
In writing. 

In the absence of a statute to the contrary, it is 
not essential to the validity of a contract with the 
United States that it be a formal one in writing. 25 
Former federal statutes requiring contracts to be in 
writing signed by the contracting parties were man¬ 
datory and imperative,** and a contract made in 
contravention thereof was not binding on the United 
States.** The fact that officers of the government 
neglected their statutory duty in not requiring con¬ 
tracts to be in writing, and that the contractor, being 
ignorant of the law, relied on them, and complied 
with their demands, in the belief that he was legally 


UHXimismrEs $8$ 

bound to do so, when-he was not, did not take his 
case out of the statute.* 1 Thus, the statute requir¬ 
ing the secretaries of war, navy, and the interior, 
and officers under them, to have ail contracts ex¬ 
ecuted in writing and signed by the parties with 
their names at the end thereof,* 2 was held to be 
a statute of frauds,** and was strictly enforced.* 4 
It was subject to the same reasons and rules of 
construction as is the original English statute of 
frauds, 56 except that it did not permit the removal 
of a contract from its operation by part perform¬ 
ance, 36 and was mandatory and binding both on the 
officers making contracts and on the parties con¬ 
tracting with them,* 7 and failure to comply there¬ 
with rendered the contract unenforceable against 
the government, 55 but did not preclude its enforce¬ 
ment by the government.** Letters, 40 or other 
negotiations conducted in writing, but signed only 
in part by each party, 41 were held not to comply with 
the statute; but under a statute not requiring the 
contract to be signed at the end, negotiations in 
writing completed by a written acceptance consti¬ 
tute a binding contract 42 When departmental regu¬ 
lations require contracts to be in writing, a verbal 


ing Co. ▼. U. 8., DCPa., 24 F.Supp. 

449. 

Appwl nqolnmt&t hold not bind. 

Seller of eggs to army under in¬ 
formal contract was not bound by 
requirement that appeal from con¬ 
tracting officer's decision of ques¬ 
tions of fact be taken within thirty 
days contained in confirmation of 
purchase of portion of eggs delivered 
which was mailed to seller more than 
thirty days after rejection of sub¬ 
stantial part of eggs.—Farmers Eq¬ 
uity Co-Op. Creamery Ass'n v. United 
States. GCJLOkL, 132 F.2d 738. 

28. U.S —TT. 8. v Iovacchini, C.C.A. 
Pa. lie F.3d 346. 

88. U.8.—Beuttas v. U. S. ( 101 CtCl. 
748. certiorari granted U. S. v 
Beuttas. 66 SCt. 187. 823 U.S. 702. 
89 L.Ed. 668. 

87. U.S.—Beuttas v. U. 8„ 101 CtCL 
748. oertiorarl granted U. S. v. 
Beuttas, 06 RCt 187. 828 U.R 702. 
80 UEd. 606. 

Facts on which UaMUty of g overn, 
meat rests 

Where congress has consented that 
the government may be sued only in 
the court of claims, and In certain 
ca s e s In the district courts, on claims 
arising out of government contracts, 
on agreement by parties to a govern¬ 
ment construction contract that some 
one other than the coot of claims or 
t diatriet court may finally deter¬ 
mine the facte upon which the liabil¬ 
ity of fho government rests would bo 


in violation of the act of congress 
vesting jurisdiction in the court of 
claims and the district courts and, 
therefore, such agreement would be 
void, if made.—Langevin v. U. S., 100 

eta. 16. 

Best of agroemsnt not invalidated 

Where contract with federal gov¬ 
ernment for construction of dam con¬ 
tained provision requiring plaintiffs 
to submit their claims in the first 
instance to contracting officer and 
to appeal therefrom to secretary of 
interior and that secretary's decision 
should be final, fact that provision 
as to finality of secretary's decision 
would not be binding on plaintiffs, 
if established, would not invalidate 
rest of agreement.—Silas Mason Co. 
v. U. S. 62 F.Supp. 432. 105 Cta. 27, 
certiorari denied 67 S.Ct 43, 829 U S. 
713, 91 I*.Ed. 619, rehearing denied 
67 S.Ct. 181. 829 U.S. 826, 91 L.Ed. 
701. 

28. U.S.—U. S. v. Conti. C.C.A.Mass., 
119 F.2d 652. 

80. U.S —Clark v. U. 8.. 95 U.S. 539, 
24 l*Ed 518, 13 CtCL 519. 

65 C.J. p 1816 note 56. 

30. US—Baker v. U. 8., 60 CtCl. 
887, 890, 893. 

66 C.J. p 1315 note 57. 

31. U.S.—St Louis Hay, etc., Co. v. 
U. 8.. 37 Ct Cl. 281, affirmed 24 S Ct 
47. 191 U.S. 159, 48 L.Ed. 130. 39 
Cta. 543. 

38. U.S.—Gilllos v. United States, 
103 CtCl. 454. 

65 CJT. p 1315 n«te 60. 
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33. U.S—Clark v. U S, 95 U.S. 639. 
24 LuEd. 518, 18 CtCl. 519. 

65 C.J. p 1315 note 61. 

34. U 8.—Gormley v. U. S., 86 CtCl. 
623. 

35. U.S —Jones v. U. S.. 11 CtCl. 
733, affirmed 96 U.S. 24, 24 L.ES. 
644. 13 Cta. 524. 

38. U.S.—Jones v. U. S., supra. 

37. U.S.—Clark v. U. S., 95 U.S. 539, 
24 L Ed 618, 13 Ct Cl. 519. 

65 C.J. p 1316 note 64. 

38. U.S —St Louis Hay 4b Grain Co. 
v. U S, Cta.. 24 S Ct 475, 191 U. 
S. 159, 48 LEd. 130—GUliox v. U. 
S.. 102 CtCl. 454. 

65 C.J. p 1316 note 65. 

30. U.S.—U. S. v. New Tork 4b Puer¬ 
to Rico S S. Co., N.Y.. 36 8.CL 41, 
239 U.S. 88, 60 L.E4L 161—New 
York & P. R. S. S. Co. v. U. S., N. 
Y., 206 F. 448, 124 C.C.A. 325. 

40l U.S.—South Boston Iron Go. v. 
U. 8., 6 S.Ct 928, 118 U.S. 87, 30 L. 
Ed. 69. 21 CtCL 508. 

65 C.J. p 1316 note 07. 

4L U.S.—South Boston Iron Co. ▼, 
* U. S.. 18 Cta. 165, affirmed 0 S.Ct 
928, 118 U.S. 87. SO UEd. 69, II Ct 
a. 60S. 

65 C.J. p 1816 note 68. 

48. U.S.—U. 8 v. Swift 4b Co* Ct 
a.. 46 S.Ct S06, 370 U.S. 124, TO 
LJOd. 407. 


05 C.J. p 1110 note §9. 
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arrangement does not bind the government 4 * A 
contract is deemed signed by the United States 
when it recites that it is made by the United States, 
by a specified officer, and is signed by him, 44 and 
die name of the contracting officer may be signed 
by another when duly authorized, 45 but the unau¬ 
thorized placing of the name of the United States on 
a contract does not bind it 46 

Noncompliance with such statutes is, however, im¬ 
material after the contract has been performed, 47 
and where services were rendered or articles fur¬ 
nished under a parol contract, the contractor can 
recover in quantum meruit notwithstanding the pro¬ 
visions of the statutes, 48 and contracts made in 
emergencies and under exigencies need not be re¬ 
duced to writing; 49 and it has been held that the 
act requiring contracts to be in writing does not 
preclude the officer in charge from making a verbal 
agreement to extend the time of performance of a 
contract already made. 50 Where the postmaster- 
general accepts the lowest bid on a contract by a 
formal order and the bidder signs a formal contract 
and furnishes a satisfactory bond the contract is 
complete, even though the formal contract is not 
signed by the postmaster-general. 5 ' 1 


§ 67. —— Advertising and Proposals or 
Bids 

a. In general 

b. Proposals or bids 

a. In General 

Subject to certain exceptions, purchases and con¬ 
tracts for supplies or services for the government may 
be made or entered into only after advertising for pro¬ 
posals. 

Under the federal statute, 41 U.S.C.A. § 5, sub¬ 
ject to certain exceptions, unless otherwise provided 
in the appropriation concerned or other law, pur¬ 
chases and contracts for supplies or services for the 
government may be made or entered into only after 
advertising a sufficient time previously for proposals. 
These requirements are for the benefit and protec¬ 
tion of the United States, and not of those dealing 
with it, 52 and confer no enforceable rights on pro¬ 
spective bidders. 53 A contract not founded on ad¬ 
vertisement as required by the statute is at most only 
voidable, 54 and where the government allows it to 
be performed, and does not question its validity a 
third person may not come in and set up that it is 
void, at law. 55 

Reasonable conditions or limitations may be pre¬ 
scribed in invitations and specifications, 56 and the 


48. U.S.—Camp v. U. S. f 5 S.Ct 687, 
113 U.S. 648, 28 L.Ed. 1081, 20 Ct 
CL 631. 

44. U.S.-—U. S. v. McMullen, Cal., 32 
S.Ct 128, 222 U.S. 460, 66 L.Ed. 
269 . 

45. U.S—Lutz Co. v. U. S., 76 Ct 
Cl 406—International Arms A Fuze 
Co. v. U. S., 76 CtCl. 424. 

66 C.J. P 1316 note 73. 

44. U.S.—U. S. Shipping Board 
Emergency Fleet Corporation v. 
Tabas, C.C.A.Pa., 22 F.2d 308. 

66 C.J. p 1316 note 74. 

47. U.S.—U. S. v. B. P. Andrews A 

Co., eta., 28 act loo. 207 u.s. 

229, 52 L.E4. 186—Emery v. U. a, 
U.C.Conn., 13 F.2d 658. 

4a U.8.—Emery v. U. S. f supra. 

65 C J. p 1316 note 76. 

49. U.S.—Ceballos ▼. U. S., 42 CtCl. 
318, reversed on other grounds 29 
act 583, 214 US. 47, 53 L Ed. 904. 
65 C.J. p 1316 note 77. 

09. U.S—Salomon v. U. S., 19 Wall. 
17, 22 L.Ed. 46, 9 CtCl. 54. affirmed 
96 US. 24, 24 LJHSd. 644. 13 CtCl. 

524. 

5L U.S.—U. a v. Purcell Envelope 
Co., CtCl., 39 8.Ct 300. 249 US. 
318, 63 tiid. 620—Purcell Envelope 

Co. v. tr. a, 47 eta. 1. 

sa U.S.—American Smelting A Re¬ 
fining Co. v. U. SL, CtCl., 42 act 


420. 259 U.S. 75, 66 L Ed. 833— 
dement Martin. Inc v. Dick Corp, 
DC Pa., 97 FSupp. 961—O'Brien v. 
Carney, D.C.Mass., 6 F.Supp. 761. 
D.C.—Perkins v. Lukene Steel Co.. 
App.D.C., 60 S.Ct 869, 310 U.S. 113, 
84 L.Ed. 1108. 

"The purpose of these statutes and 
regulations is to give all persons 
equal right to compete for Govern¬ 
ment contracts; to prevent unjust 
favoritism, or collusion or fraud in 
the letting of contracts for the pur- 
' chase of supplies, and thus to secure 
for the Government the benefits 
which arise from competition."—U. 
S. v. Brookridge Farm, CCAColo., 
Ill F.2d 461, 463. 

6a D C.—Perkins v. Lukens Steel 
Co., App.D.C., 60 S.Ct 869, 810 US. 
113, 84 L.Bd. 1108. 

Construction contract 
"There is no section of the statute 
or any regulation which in express 
terms confers any right upon bid¬ 
ders to an award of a construction 
contract"—Clement Martin, Inc. v. 
Dick Corp., DC Pa., 97 F.Supp. 961. 
54. U.S.— Driscoll v. U. a, 13 CtCL 
15, reversed on other grounds 96 U. 
8. 421, 24 LJSd. 847, 13 Ctd. 570. 

5A US.—Driscoll v. U. 8., supra, 
fia US.—U S. V. Brookridge Farm, 
C.C.A.C 0 I 0 .. Ill P.2d 461—Stebel 
v. U. a, 69 FSupp. 331, 101 Ctd. 
35. 


Conditions necessary to national de- 

The war department in obtaining 
its supplies, was free to Impose on 
' bidders such conditions as it thought 
necessary in the national defense — 
Reynolds v. Goodwln-HIU Corp., C.C. 
A.NY., 154 F.2d 663. 

Rid security or bond 

(1) Invitation for sealed bids by 
United States for construction of 
building, stating that "bid security" 
in certain sum would be required, 
meant under the evidence, that a de¬ 
posit was required of the bidder in 
order to assure the government of the 
seriousness of the bid, the deposit 
to be forfeited If the bidder should 
withdraw his bid before the govern¬ 
ment had accepted it, the phrase not 
being a phrase of art having a pre¬ 
cise meaning in the law of contracts. 
—U. 8. v. Conti, CCJLMasa, 119 F. 
2d 653. 

(2) Provisions for bid bond being 
for benefit of government and it be¬ 
ing expressly provided that govern¬ 
ment could waive any informality in 
bids received when 1a Interest cf 
government, government would not 
be legally powerless to accept bid, 
notwithstanding it was submitted 
without bid bond*—Adelhardt Const 
Co. «. U. S. f 197 F.Supp. 345, US Ct 
CL 456* 
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bidder is bound by such conditions or limitations. 57 
However, invitations and specifications must be 
such as to permit competitors to compete on a com¬ 
mon basis, 55 and there must be no discrimination 
or partiality between bidders. 59 Conditions or lim¬ 
itations which have no reasonable relation to the 
actual needs of the service and which are designed 
to limit bidding to one of several sources of supply 
are interdicted, 60 and render the award of a con¬ 
tract made in such circumstances voidable. 61 Where 
the government makes positive statements in the 
specifications or drawings for the guidance of bid¬ 
ders the contractor has a right to rely on them, 62 re¬ 
gardless of contractual provisions requiring the 
contractor to make investigations, 69 and the govern¬ 
ment may be liable for misrepresentations, 64 even 
though they are unintentional. 65 

Where the expenditure of an appropriation is 
specifically confided to the discretion of the head 
of a department, he has discretionary power to 
award contracts therefor without advertising, as re¬ 
quired by the statute. 66 

Public exigencies . Under a provision of the stat¬ 
ute, purchases and contracts for supplies or services 
for the government may be made or entered into 
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without advertising for proposals where the public 
exigencies require the immediate delivery of the 
articles or performance of the service. Where such 
exigency exists a contract is valid without advertis¬ 
ing for proposals. 67 A "public exigency" demand¬ 
ing immediate delivery is a sudden and unexpected 
happening; an unforeseen occurrence or condi¬ 
tion; a perplexing contingency or complication of 
circumstances; or a sudden or unexpected occasion 
for action. 69 The validity of a contract under such 
circumstances does not depend on the degree of 
skill and wisdom with which the discretion thus 
conferred is exercised, 69 if there is nothing to show 
that the exigency was not real and that the transac¬ 
tion was not one in good faith and the result of 
necessity. 70 While a public exigency may not be 
administratively created and used as a basis for 
making awards of government contracts for the pur¬ 
chase of supplies without advertising for competi¬ 
tion as required by law, 71 this does not mean that 
a public exigency existing may not be recognized 
and dealt with administratively. 72 The decision of 
a commanding officer that an emergency exists is 
conclusive on the officers charged with obtaining the 
supplies, 79 and a contract for delivery as immediate 


Revocation of award 

Where War Assets Administration 
conducted a sale of war surplus prop¬ 
erty at commencement of which it 
was announced that in all cases the 
property will be awarded to bidders 
submitting the highest bid. and that 
if through error an award should be 
made to some one other than the 
high bidder, erroneous award would 
be revoked and proper award would 
be made, issuance of title documents 
to bidder, who was not the highest 
bidder, was subject to announced 
condition that award could be re¬ 
voked. if Administration acted to re¬ 
voke the award within a reasonable 
time.—U. 8. v. Blair, C.A.C 0 I 0 . 193 F. 
2d 557. 

57. US—Refining Associates v. U. 

8., 109 F.Supp. 259, 124 Ct Cl. 115. 
A b ssaoe of mistake or delay 

Where there is no mistake, unrea¬ 
sonable delay, or the like, there is no 
Injustice in holding bidder to condi¬ 
tions of invitation for bids.—Refining 
Associates v. U. 8.. supra. 

58. U.8.—U. 8. v. Brookridge Farm. 
C.C.A.C 0 I 0 .. Ill F.2d 451. 

58. U.8.—17. 8. v. Pan-American Pe¬ 
troleum Co., D.C Cal., 6 F.2d 43. 
modified on other grounds, C C.A., 
Pan-American Petroleum Co. v. U. 

8.. • F.2d 761. affirmed 47 S.CL 416, 
272 U.& 456. T1 UDd. 734. 

65 C.J. p 1217 note 97. 

60l u. 8.—U. 8. v. Brookridge Farm, 
G.C.A.C 0 I 0 * 111 F.2d 461. 


61. U S.—U. S. v. Brookridge Farm, 
supra. 

88. U.S—Arcole Midwest Corp. v. 
U. S.. 113 F.Supp. 278. 125 Ct.Cl. 
818—Virginia Engineering Co. v. U. 
S., 101 CtCl. 616. 

63. U.S.—Arcole Midwest Corp. v. 
U.S., 112 F.Supp. 278, 125 CtCL 818. 

84. U.S.—Industrial Salvage Corp. v. 
U. S., 122 CtCl. 611—Virginia En¬ 
gineering Co. v. U. 8., 101 Ct-CL 
516. 

Fraud or positive mlsrepreseatatlom 
Where the government specifica¬ 
tions submitted to prospective bid¬ 
ders, and becoming part of a contract 
for dredging, stated that a railroad 
bridge that had spanned the area to 
be dredged had been removed and 
that the material to be removed was 
believed to be soft mud and clay 
with some broken pile ends in the 
site of the bridge, but that bidders 
were expected to examine and decide 
for themselves as to the character 
of the work, the government, in the 
absence of fraud or positive misrep¬ 
resentation on its part is not liable 
for the cost of removing piles in and 
about the bridge area not specifically 
mentioned in the specifications.—Tri- 
mount Dredging Co. v. U. 8.. 80 CtCL 
559. 

Ooatraotor held not r e as o nably mis¬ 
led 

U.S.—Clarke Bros. Const Co. v. U. 
S., 103 CtCL 57. 
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Misrepresentations held not Shown 

U.S.—Lym-Horman Const Co. v. U. 

S., 118 CtCl. 202—Arundel Corp. v. 

U. 8.. 115 CtCl. 92. 

85. U.S.—Industrial Salvage Corp. v. 
U. S., 122 Cta. 611. 

88. U.8.—Baker v. U. 8., 3 CtCl. 343. 

87. U.S.—U. S. v. Brookridge Farm, 
C.C.A.C 0 I 0 ., Ill F.2d 461—Good 
Roads Machinery Co. of New Eng¬ 
land v. U. 8., DC.Mass., 19 F.Supp. 
652—O'Brien v. Carney, D.C.Mass., 
6 F Supp. 761. 

D.C.—Perkins v. Lukens Steel Co., 
App.D.C., 60 S.Ct 369, 310 U.S. 113, 
84 I*Ed. 1108. 

65 C.J. p 1317 note 89. 

68. U.S.—Good Roads Machinery Co. 
of New England v. U. 8., D.C.Mass.. 
19 F.Supp. 652. 

8ft. U.S —U. 8. v. Speed, 8 Wall. 77. 
19 UEd. 449, 7 CtCl. 92—Thomp¬ 
son v. U. 8., 2 CtCL 423. 

TO U.8.—Stevens v. U. 8.. 2 CtCL 
95. 

71- U.S.—Good Roads Machinery Co. 
* of New England v. U. 8,. D.C.Mass., 
19 F.Supp. 652. 

78. U.S.—Good Roads Machinery Co. 
of New Engl a nd v. U. 8., supra. 

78. UA—Wentworth v- U. 8., 5 Ct 
CL 202. 

65 CJT. p 1317 note 32. 
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M Is fsscticaUe for foe subject matter is within 
foe exception. 74 

b. Proposals or Bids 

Th. dap.rtm.nt haa a dirty to accept the propoaal 
most advantageous to the government. The mere sub¬ 
mission of a bid confers no contractual statue on the 
bidder, but a valid enforceable contract may come Into 
existence on the acceptance of the bid by the government. 

The statute requiring advertisement for proposals 
imposes a duty on the department to accept the 
proposal most advantageous to the government. 75 
The duty is to accept the lowest responsible bid, 76 
and in this connection the term “responsible” means 
something more than pecuniary ability; it includes 
also judgment, skill, ability, capacity, and integri¬ 
ty. 77 As a general rule, the mere submission of a 
bid confers no contractual status on the bidder, 78 
but a valid enforceable contract may come into 
existence on the acceptance of the bid by the gov¬ 
ernment 79 The government is under no obligation 
to give any further consideration to secure the exe¬ 


cution of a formal contract, 80 unless such a con¬ 
tract is required by statute 81 or the government 
elects to require the execution of such a contract 88 
The government may elect to require the execution 
of a formal contract rather than stand on the in¬ 
formal contract created by the acceptance of the 
bid, 83 and where such an election is made there 
is no completed enforceable contract until the formal 
contract is executed. 84 Neither an advertisement 
for proposals for a public work nor proposals sub¬ 
mitted m answer form a part of the contract as may 
finally be made on the basis of them, unless made so 
by words of reference in the contract, or by some 
provision of the law regulating the advertising, but 
the rights of the parties must be determined by the 
final written contract, which cannot be varied by the 
advertisement or proposals. 86 

The advertisement does not preclude modifica¬ 
tions in the details of the work, 86 and where a bid 
varying from the advertisement is accepted and in- 


74. TJ-S.-r-Amerlcan Smelting ft Re¬ 
fining Co. v. U. S. f Ct.Cl. f 42 S.CL 
420. 259 U.S. 75. 66 L.Ed. 833. 

65 C.J. p 1317 note 93. 

75. U S.—O’Brien v. Carney, D.C. 
Mass., 6 F.Supp. 761. 

Bwt bid 

The agents of the government are 
bound to accept the best bid. or re- 
advertise.—Scott v. U. S., 44 CtCl. 
524. 

78. U.S.—O’Brien v. Carney, D.C. 

Mass., 6 F.Supp. 761. 

Pa.—Constructors Ass'n of Western 
Pennsylvania v. Seeds, 15 A.2d 467, 
142 Pa.Super. 59. 

Lowest qualified bidder 

Where plaintiff was the lowest 
bidder in response to an invitation 
for bids issued by the defendant for 
rental of gasoline locomotives in ac¬ 
cordance with certain definite speci¬ 
fications forming a part of the invi¬ 
tation for bids, and where the loco¬ 
motives which plaintiff proposed to 
furnish did not, upon inspection, 
meet the requirements of the speci¬ 
fication and were not accepted by de¬ 
fendant, it was held that plaintiff 
was not the lowest qualified bidder. 
—C. XL Carson Co. v. U. S., 97 CtCl. 
135. 

77. U.S.—O’Brien v. Carney, D.C. 
Mass., 6 F Supp. 761. 

78. D.C.—Fulton Iron Co. v. Larson, 
C.A.D.C.. 171 F.2d 994, certiorari 
denied 69 S.CL 489, 336 U.S. 903. 93 
LJSd. 1068. 

79. U.S.—Conti v. U. 8., C.C.A.Ma*s., 
156 F.2d 581—Farmers Equity Co- 
Op. Creamery Ass'n v. United 
States, C.C.A.C 0 I 0 ., 132 F 2d 738— 
U. ft v# Conti, D.C.Mass* 64 F. 


Supp. 187, affirmed, C.C.A., 158 F. 

2d 581. 

Form of aeeeptanoe 

Where bid for construction of 
frame dwelling at coast guard sta¬ 
tion was accepted by the government 
on form of acceptance printed at the 
bottom of bid stating that formal 
contract was not required to be exe¬ 
cuted when such form was used, 
there existed a bilateral contract of 
the same force and effect as if a 
formal contract had been written 
out and signed by the parties.—U. S. 
v. Conti. C.C.A.Mass., 119 F.2d 652. 
letter of award 

Where government advertisement 
for bids required bidders to deposit 
with their bid 25 per cent of amount 
thereof and to pay balance “within 
10 days from date of award," and 
contracting officer had right to re¬ 
ject all bids at any time prior to ac¬ 
ceptance, the award was made on 
and the 10 day period for payment 
of balance was to be computed from, 
day when letter of award was signed 
and mailed, not when it was dated.— 
Stebel v. U. S., 69 F.Supp. 221, 108 
CtCl. 35. 

waiver of informality in delivery of 
bid 

Where officer of Philadelphia 
branch of War Assets Administra¬ 
tion received and telephoned to 
Washington office a written bid on 
surplus goods which should have 
been mailed to Washington, whereup¬ 
on award was made to bidder contin¬ 
gent upon legal opinion as to validity 
of bid, and was made final by public 
and Individual notice following re¬ 
ceipt of such opinloh from Adminis¬ 
tration's Philadelphia legal office. Ad¬ 
ministration had exercised its right 
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to waive informality of delivering 
bid to Washington and transaction 
gave rise to binding contract of sale 
which could not thereafter be cancel¬ 
led on ground that the bid was im¬ 
properly filed—Miller v. U. S.. 107 F. 
Supp. 655, 123 CtCl. 438. 

80l U.S.—U. S. v. Pan-American Pe¬ 
troleum Co., D.CLCal., 6 F.2d 43, 
modified on other grounds, C.C.A., 
Pan-American Petroleum Co. v. U. 
8., 9 F.2d 761, affirmed 47 &Ct 416, 
273 U.S. 456, 71LEd. 734. 

65 C.J. p 1318 note 8. 

81. U.S.—Sanger ft Moody v. U. 8., 
40 CtCl. 47. 

Persons bound to know restrictions 

Persons entering into contract with 
government officers being bound to 
know the restrictions Imposed by 
statute, the preliminary advertise¬ 
ment and bid, and its acceptance, al¬ 
though sufficient to constitute a con¬ 
tract between Individuals, do not In 
such cases constitute a contract with 
the government.—Sanger ft Moody v. 
U. S., 40 CtCl. 47. 

82. U.S.—Farmers Equity Co-Op. 
Creamery Ass'n v. U. 8., C.C.A. 
Colo., 132 F.2d 738—U. 8. v. Conti. 
C.C.A.Mass., 119 F.2d 662. 

83. U.S.—Farmers Equity Co-Op. 
Creamery Ass’n v. U. 8* C.C.A. 
Colo., 182 F.2d 738. 

84. U.S.—Pottsville Casting ft Mach. 
Shops v. U. Bn 101 F.Supp. 270, 121 
CtCl. 129. 

86. U.S.—P. H. McLaughlin ft Co. 
v. U. 8., 37 CtCl. 150—Harvey v. 
U. Bn 8 CtCl. SOL 
65 C.J. p 1318 note 11. 

88. U.S.—Ellicott Mach. Co. v. U. Bn 
44 CtCl. 127. 
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corporated in a contract, the contract is binding.*? 
An acceptance of a bid after it is withdrawn does 
not constitute a contract,** and an unaccepted bid 
creates no obligation or liability against the United 
States.** When a bond which the bidder is re¬ 
quired to furnish, and which the government ac¬ 
cepts, limits the time the bid will remain open, it 
cannot be accepted thereafter. 90 

Design for building . The acceptance of a design 
for a public building submitted in competition un¬ 
der a statute does not bind the government to em¬ 
ploy the successful architects to construct the build¬ 
ing, where the statute provides only for designs. 91 

Rejection . The contracting officer may be entitled 
to reject any and all bids 92 for any reason or for 
no reason at all. 9 * The government is not required 
to give consideration to a bid which is not a bona 
fide valid bid, especially where the bidding invitation 
reserved the right to reject any bid. 94 A conditional 
acceptance by the bidder of an award is a rejection 
of the award and creates no contract, 95 and the act 
of government officers in ignoring conditions imposed 
by the bidder and attempting to accept the bid as 
though it were unconditional has been held to con- 


wmmmarm is? 

stitute a counter offef sod to amount to a rejection 
’ of the bid." A departure, as to the time 6f per¬ 
formance, by a bidder from advertised proposals 
for the letting of govermneat work, which provide 
that any conditions, limitations* or proposals will be 
liable to cause the rejection of proposals, and re¬ 
serve to the government the right to reject any and 
all bids, gives the head of the department the right 
to reject such proposals, notwithstanding a previous, 
approval and acceptance by a subordinate officer. 9 ? 

Withdrawal or modification. While the agents 
of the government have a reasonable time for the 
examination of proposals after the opening of the 
bids before the bidders can be allowed to with¬ 
draw, 98 in the absence of a provision restricting 
withdrawal," the bidder may be entitled to with¬ 
draw his bid before it has been accepted/ 1 particular¬ 
ly where he has made an honest mistake in his 
bid. 2 Ordinarily, the bidder has no right to with¬ 
draw his bid after it has been accepted by the gov¬ 
ernment;* but the bidder may be entitled to be 
relieved of liability for his bid where there is an 
obvious error in the bid as submitted. 4 A bid is 
not ordinarily subject to modification after it has 
been submitted, 6 and this restriction limits modifica- 


87. TJ.S.—Ellicott Mach. Ca ▼. U. 8., 
supra. 

88. US.—Nason Coal Co. v. U. S.. 
€4 Ct.Cl. 526. 

89. U.S.—Strong v. U. S. f 6 CtCl. 
135. 

90. U.S.—U. 8. v. P. J. Carlin Const. 
Co.. N.T.. 224 F. 859, 138 C C.A. 449. 

91. U.S.—Lord ▼. U. S.. CtCl. 30 8. 
Ct 568, 217 U.& 340. 54 L.Bd. 790. 

98. U.S.—Stebel v. U. 8.. 69 F.Supp. 
221, 108 CtCl. 35. 

98. D.C.—Fulton Iron Co. v. Larson, 
171 F.2d 994, 84 U.S App.D.C. 39. 
certiorari denied 69 S.Ct 489, 336 
U.S. 903, 93 L.E&. 1068. 

94. U.S.—Holliday v. Higbee. CA. 
Colo.. 172 F.2d 316. 

98b U.S.—Seouoia Mills v. U. 8^ 60 
CtCl. 985. 

96. U.S.—Noce v. Edward E. Mor¬ 
gan Co., C.C.A.Ark., 106 F.2d 746. 
District engineer aid contracting of¬ 
ficer 

A district engineer and contracting 
officer of the United States had no 
right to disregard conditions of com¬ 
bination bid for levee work within 
district and accept combination bid 
as though it were unconditional even 
'if conditions were violative of rules 
for, and instructions to bidders.— 
Noce v. Edward EL Morgan Co., supra. 

07. r D.C.—U. S. ▼. L&mont, 2 App.D. 
C. 532. affirmed 15 S.Ct 97, 155 U. 
S. 302, 39 L-Ed. 160. 


98. U.S.—Scott v. U. 8., 44 CtCl. 524. 
65 C.J. p 1318 note 98. 

99. U.S.—Refining Associates v. U. 

8., 109 F.Supp. 259, 124 CtCl. 115. 

After opening of bids 

(1) Where bid was made subject 
to provisions that it might not be 
withdrawn after opening of bids, at¬ 
tempted revocation after opening of 
bids was ineffective, notwithstanding 
bidder’s contention that he was not, 
after advising government that he 
wished to withdraw his bid, a “re¬ 
sponsible bidder.”—Refining Associ¬ 
ates v. U. S., supra. 

(2) Under federal common law, be¬ 
cause of the possibility of fraud, or¬ 
dinary common law rule that an offer 
can be withdrawn at any time before 
acceptance does not apply to bids to 
United States government, and after 
such bids have been opened a bidder 
cannot withdraw his bid, unless he 
can prove that desire to withdraw is 
due solely to an honest mistake and 
that no fraud is involved.—U. S. v. 
Lipman, DC.Pa., 122 F.Supp. 284. 

Incorporation of regulation 

Federal regulation as to withdraw¬ 
al of bids which was referred to In 
invitation for bids Issued by United 
States Government was incorporated 
by reference into the invitation for 
bids.—U. S. v. Lipman, supra. 

L U.S.—U. S. v. Lipman, suprar— 

Alta Elec. A Mechanical Co. v. TJ. 

5., 99 Ct.a. 466. 
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2. U.S.—U. 8. v. Sunshine Dairy, C. 
A.Or., 216 F.2d 879—U. 8. v. Lip¬ 
man, D.C.Pa., 122 F.Supp. 284—Alta 
Elec. A Mechanical Co. v. U. S., 90 
Ct.Cl. 466—Nason Coal Ca v. U. S.. 
64 CtCl. 526. 

3. US.—U. 8. ▼. Conti. C.C.AMass., 
119 F.2d 662. 

4. US—Kemp v. U. S., D.C.Md., 33 
F.Supp. 568. 

6. U.S.—Pfotzer v. U. S., 77 F.Supp. 
390, 111 CtCl 184, certiorari denied 
69 S.Ct. 237, 335 U.S. 8 85, 93 L.Ed. 
424. 

Begulattoa prohibiting consideration 

(1) War department regulation 
prohibiting consideration of modifica¬ 
tions by telegraph of bids already 
submitted unless received prior to 
the hour set for opening bids is in¬ 
tended to put all bidders on equal 
basis and prevent any bidder from 
obtaining an advantage over others 
by permitting him to modify Ids bid 
after securing information as to oth¬ 
er bids submitted.—Laitman v. U. &» 
60 F.Supp. 218, 104 CtCl. 334. 

(2) Where plaintiff’s bid on eon- 
tract with federal government to fur¬ 
nish helmet linings which was sub¬ 
mitted in time was the low bid, 
plaintiff’s subsequent telegraphic 
modifications voluntarily decreasing 
amount of bid, although not received 
until after time set for opening the 
bids, could he considered, especially 
where plaintiff did not attempt to 
withdraw telegraphic modifications 
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tkm dtfaer fcy the contractor* or by the United 
States.* 

§ 88. -Appropriation or Provision for 

Payment aa Prerequisite to Validity 
of Contract 

Contracts made In violation of tho statute prohibit¬ 
ing contracts without an adequate appropriation arc 
not enforceable. 

It is provided by statute, 41 U.S.C.A. § 11, 
that no contract or purchase on behalf of the 
United States shall be made unless under an 
appropriation adequate to its fulfillment, except 
specified contracts of the war, navy, and air force 
departments which shall not exceed the necessities 
of the current year. Contractors are charged with 
notice of statutory provisions limiting the power 
of government officers to contract, 8 and contracts 
made contrary thereto cannot be enforced. 9 How¬ 
ever, a contract may provide for an extension or 
continuation of the work if congress shall sub¬ 
sequently make an appropriation therefor. 10 Where 
an act of congress confers a particular authority 
on a United States officer, dependent wholly on an 
appropriation with a view to the accomplishment of 
the purpose in view, the authority of the officer to 
bind the government is limited to the amount of 
the appropriation, 11 and a contractor cannot recover 
more than the money appropriated whatever may be 
the extent of his work. 12 This differs from the 


case where an act authorizes a thing to be done 
absolutely, but makes an inadequate appropriation, 
or none at all 18 An appropriation for a general 
plan or project is sufficient authority for the prose¬ 
cution of the work, 14 and a person contracting with 
the government for partial service under a general 
appropriation is not bound to know the condition of 
the appropriation or the contract books of the de¬ 
partment, and therefore such contract is not void, 
although the annual appropriation had at the time 
of the making of the contract been covered by other 
contracts. 16 Statutes of the character under con¬ 
sideration, it has been held, do not apply to license 
agreements permitting the government to use pat¬ 
ented inventions. 16 

§ 89. Implied Contracts 

a. In general 

b. Taking property for public use 

a. In General 

The government may be liable on implied contracts 
In the same manner as Individuals. 

The rules with respect to the creation of implied 
contracts may be applied to the government, 17 and 
generally the government may be liable on implied 
contracts in the same manner as individuals. 18 A 
contract may be implied where all the formalities 
in connection with the execution of a contract have 
not been complied with, 19 and a parol contract fully 


until it was determined that he was 
low bidder without the modification. 
—Lieitman v. U. S. f supra. 

8. U.S.—Pfotzer v. U. S.. 77 F.Supp. 
390. Ill Ct.CL 184. certiorari de¬ 
nied 69 S.Ct. 237. 335 U.S. 885. 93 
Li.Ed. 424. 

7. U.S.—Pfotxer v. U. S., supra. 

8. U.S.—Sutton ▼. U. S.. 55 Ct.CL 
193. 

65 C.J. p 1318 note 16. 

Leases in violation of statutes pro¬ 
hibiting contracts without adequate 
appropriation or in excess of ap¬ 
propriation see supra | 73. 

9. U.S.—Mason v. U. S. t 4 Ct.Cl. 495. 

66 C.J. p 1318 note 17. 

Transfer held mot invalid 

Where Smithsonian Institution 
took possession of art collection up¬ 
on transfer by owner and made pay¬ 
ments of rent to house it. made pay¬ 
ments of salary to curator and ex¬ 
pended other sums for upkeep, but 
had available ample funds of its own 
to meet such obligations, and con¬ 
gress by Joint resolution authorised 
Institution to include in estimates of 
appropriations, sums necessary for 
preservation of the collection, trans¬ 
fer, if a sale, was not invalid because 
the Institution had not received from 


congress an express appropriation of 
funds therefor.—Gellatly v. Wetmore, 
177 F.2d 73, 85 U.S.App D.C. 227, cer¬ 
tiorari denied 70 S.Ct. 613, 339 U.S. 
905, 94 Li.Ed. 1334. 

lOu U.S.—Smith v. U. S., 48 Ct.Cl. 
235. 

11. U.S.—U. S. v. Jones, 7 S.Ct. 850, 

121 U.S. 89. 30 L.Ed. 861, 22 Ct.Cl. 
486. 

65 C J p 1319 note 19. 

18. U.S.—Shipman v. U. S., 18 CtCl. 
138 

65 C.J. p 1319 note 20. 

13. U.S.—Shipman v. U. S„ supra. 

14. U.S.—Ryan v. Chicago, B. & Q. 

R. Co., C C A.Wis., 59 F.2d 137. 

65 C.J. p 1319 note 22. 

15. U.S.—Dougherty v. U. S., 18 Ct 
a. 496. 

18. U.S.—Semple v. U. S., 59 Ct Cl. 
664. 

17. US—New Rawson Corp. v. U. 

S. D.C Mass., 55 F.Supp. 291— 
Hampton v. U. S., 82 CtCL 162. 

Particular ooatraete implied 
U.S.—Tennessee Products ft Chemical 
Corp. v. U. S., D.C.Tenn., 108 F. 
Supp. 271—Pacific Maritime Ass'n 
v. U. S., 108 F.Supp. 603, 123 Ct 
CL 667. rehearing denied 117 F. 
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Supp. 307. 125 CtCL 216—W. E. 
Callahan Const Co. v. U. 8., 91 Ct 
Cl. 638—Schmoll v. U. 8.. 91 Ct 
Cl. 1. 

65 C.J. p 1319 note 28 [a]. 

18. U.S.—Davis v. U. 8., D.C.Ala., 
120 F. 190. 

65 C.J. p 1319 note 28. 

Agreement to indemnify 
An agreement on the part of the 
government to indemnify plaintiff for 
injuries incurred by plaintiff's em¬ 
ployees, in order to he a valid agree¬ 
ment, must be an express contract 
and not an agreement implied in law. 
—Chicago Union Station Co. v. U. 8., 
103 CtCl. 146. 

18. U.S.—Department of Water and 
Power of City of Los Angeles v. 
U. 8., 91 F.Supp. 733, 117 CtCL 
552. 

Failure to transmit ex ec u te d oopy 
Where United States wrote letter 
to city enclosing standard form of 
contract, which city was requested to 
complete, sign and return, and 
which stated that after contract was 
executed and returned by city, one 
copy would be executed by the gov¬ 
ernment and returned to the city, and 
government failed to transmit its 
executed copy, but city executed 
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executed by the contractor on bis party wherein the 
United States receives all the benefits of the un¬ 
dertaking, imposes liability on the latter as on an 
implied contract 20 Thus, notwithstanding that a 
contract lor supplies was made in disregard of the 
restrictions or formalities imposed by law on the 
contracting officer, as that the contract must be in 
writing, if supplies are furnished to, and received 
by, the proper officer, so that the government has 
the use of them, an action may be maintained in the 
court of daims for their value, 21 and the rule ap¬ 
plies where work is done under a parol contract, 22 
or without a formal contract, 22 and to the impress¬ 
ment of the equipment of a subcontractor whose 
contract was void under the statute forbidding the 
transfer of public contracts. 24 When the govern- 
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ment occupies land without a lease, a contract in the 
nature of a tenancy will be implied, 25 and the gov¬ 
ernment is liable on an implied contract for the 
value of the use and occupation, 20 but not for 
waste. 27 A contract will be implied to repay a 
fine 28 or other money 28 illegally exacted. 

An implied contract which will sustain a suit 
against the United States must be one implied in' 
fact, and not in law. 20 An express agreement ex¬ 
cludes the possibility of an implied contract, 21 as 
does also the existence of a statute acting prohibi¬ 
tively on the circumstances on whidi the implied 
contract is predicated. 82 A contract will not be im¬ 
plied where it would not be implied between in¬ 
dividuals, 32 and generally no contract can be im- 


copy, and furnished service called for 
which was accepted by the govern¬ 
ment, contract would be implied ac¬ 
cording to terms of the written con¬ 
tract forwarded to and executed by 
the city.—Department of Water and 
Power of City of Los Angeles v. U. 

S.. supra. 

90. U.S.—Pacific Maritime Ass'n v. 
U. S. 108 F.Supp. 603. 123 Ct.Cl. 
667, rehearing denied 117 F.Supp. 
307, 125 Ct Cl. 216—Rankin v. U. S.. 
98 Ct.Cl. 357. 

Aa unwritten, agreement, executory 
in its nature, but invalid because not 
in writing, may receive a legal ratifi¬ 
cation from the acts of the parties, 
and faithful performance by the con¬ 
tractor and a benefit received by the 
government will take the case out of 
the statute, as far as to leave it with¬ 
in the eaui table rule of implied con¬ 
tracts.—Danolds v. U. S. r 5 Ct.CL 65. 

21. U.S.—Salomon v. U. S, 19 Wall. 
17, 22 LEd. 46, 9 Ct.Cl. 54. 

65 C.J. p 1319 note 30. 

22. U.S—Cygnet Mfg. Co. v. U. S, 
60 Ct.Cl. 840—Wilson ft Goss v U. 

S.. 23 Ct.Cl. 77. 

23. U.S.—Johnston V. U. S., 69 Ct. 
Cl. 728. 

65 C.J. p 1319 note 32. 

24. U.S.—Mason v. U. S.. 14 CtCl. 
59. 

25. U.S.—Willink v. U. 8., 38 CtCl. 
693. 

65 C J. p 1319 note 36. 

Leases to United States see supra 5 
73. 

22. U.S.—Hirsch v. U. 8.. D.C.N.T., 
120 F.Supp. 808—Buffalo ft Fort 
Erie Public Bridge Authority v. 
U. 8., 65 F.Supp. 476, 106 CtCL 781. 
65 C.J. p 1319 note 37. 

IswouUi rental 

(1) The rule that one who occupies 
another’s premises not under claim 
of right does so with the Implied ob¬ 
ligation to pay reasonable 'rental i 


therefor applies to the United States. 
—Niagara Falls Bridge Commission 
v. U. S-, 76 F.Supp. 1018, 111 CLCl. 
338. 

(2) Where demand to pay rent for 
premises occupied by Customs Serv¬ 
ice and Immigration and Naturaliza¬ 
tion Service was not complied with 
and premises were thereafter occu¬ 
pied, there were Implied contracts to 
pay rent for the premises so occu¬ 
pied, since bridge commission was 
not required to furnish such premises 
rent free and was entitled to reason¬ 
able rental value thereof.—Niagara 
Falls Bridge Commission v. U. S., 
supra. 

(3) Customs and immigration serv¬ 
ices, if under duty to enter into leas¬ 
es with owner of international toll 
bridge for building space occupied at 
approach to bridge, could not claim, 
when owner of toll bridge demanded 
reasonable rental, that they were not 
liable simply because they refused 
to enter into the leases—Buffalo & 
Fort Erie Public Bridge Authority v. 
U. S, 66 F.Supp. 476, 106 Ct-Cl. 731. 

(4) The fact that plaintiff's pres¬ 
ence as a proprietor of International 
toll bridge stemmed from the con¬ 
sent or an act of grace on the part of 
the United States government did not 
preclude plaintiff from demanding 
rental for use of its buildings at ap¬ 
proach to bridge by customs and im¬ 
migration services.—Buffalo & Fort 
Erie Public Bridge Authority v. U. 

S., supra. 

27. U.S.—Mack Copper Co. v. U. S., 
63 CLCL 562. 

28. US.—Sultxbach Clothing Co. v. 
U. S., D.C.N.Y., 10 F.2d 363. 

65 C.J. p 1319 note 39. 

29. U.S.—Spence v. U. S., Dev.Ct.Cl. 
114. 

65 C.J. p 1319 note 40. 

30 . U.S.—Southern Pac. Co. v. U. S., 
C.A.Del., 192 , F.2d 488—Aerovox 
Corp. v. U. S. f D.C.Mass., 89 F.Supp. 
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873—New Rawson Corp. v. U. 8., 
55 F.Supp. 291. 

65 C.J. p 1320 note 41. 

Ballroad bill of lading 

There could be no recovery from 
government under railroad bill of 
lading, executed by army transporta¬ 
tion officer, based on such officer's > 
apparent authority to execute bill of 
lading.—Southern Pac. Co. v. U. S,' 
C.A.Del„ 192 F 2d 438. 

31. U.S.—Chesapeake ft Potomac 
Telephone Co. v. U. S., CLCl., 50 
S.CL 843, 281 U.S. 385, 74 L.Ed. 
921. 

65 C.J. p 1820 note 42. 

Contract for water 
Where city water commissioners 
expressly agreed to furnish the Unit¬ 
ed States with water at the withln- 
city rates for use in veterans* hospi¬ 
tals which were not within or part 
of the city limits, no other promise 
or contract by the United States to 
pay for water at the outside-city 
rates could be implied.—Department 
of Water and Power of City of Los 
Angeles v. U. S., 62 FSupp. 938, 105 
CLCL 72. 

32. U.S.—Sutton v. U. S., CLCL, 41 
S.Ct. 563. 256 U.S. 575, 66 L.Bd. 
1099, 19 A.L.R. 403. 

65 C.J. p 1320 note 43. 

33. U.S.—Niagara Falls Bridge Conk- 
mission v. U. S., 76 F.Supp. 1018, 
111 CLCl. 338—Excavating Equip¬ 
ment Dealers v. U. 8., 93 CLCl. 62. 

65 C.J. p 1319 note 29. 

Expectation of payment for work 
performed by & subcontractor dbes 
not create an implied contract, even 
when the structure is used by the 
government— EL Herfurth, Jr„ Inc. v. 
U. S.. 59 Ct CL 122. 

Oompsn s a t ton. to attorney 
The United States, in taking as¬ 
signments of patents and patent 
rights from inventor without knowl¬ 
edge of patent attorneys* rights un¬ 
der contrast with inventor* Jnourrqd 
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pHed either for, 14 or again#,** the government 
from circumstances which dearly show that none 
vf§§ intended. Such a contract is not inferable from 
the mere fact that an officer to whom a proposal for 
a contract is made does not reply to it,* 4 or from 
an inquiry as to prices,* 7 and there is no implied con¬ 
tract to pay a bidder’s expenses in preparing a bid, 88 
or in preparing to perform the contract, 84 when the 
contract is not awarded to him. An implied contract 
against the government cannot be based on an 
illegal, 40 or unauthorized, 41 or tortious, 48 act of a 
government officer. 
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Whm prlvat. pro party la taka, far public m% i 
contract to pay for it will ordinarily bo Implied* 

Where private properly is taken by the govern¬ 
ment for public use, a contract to pay for it will 
ordinarily be implied, 4 * even though the govern¬ 
ment subsequently denies its liability to make com¬ 
pensation. 44 However, a contract to pay for such 
property cannot be implied where it is taken under a 
daim that it belongs to the government, 44 or that 
the government has a right to take the property, 46 
or by an officer having no authority to do so, 47 or 
where it was not contemplated that the work or 
improvement would result in the taking of, or in¬ 
jury to, property, 48 or where there is no actual tak- 


no liability to attorneys and did not 
impliedly promise to pay compensa¬ 
tion to them.—Burke v. U. S. t 67 F. 
Supp. 827. 107 CtCl. 106. 

84. U.S.—Pacific R. Co. v. XT. 8.. 20 
Ct Cl. 200. reversed on other 
grounds 7 S.Ct. 490. 120 U.8. 227. 
SO LEd. 634. 22 CtCL 434. 

OS C.J. p 1820 note 44. 

35. U.S.—John K. 4b Catherine 8. 
Mullen Benev. Corporation v. U. 

8.. Idaho. 64 RCt 38. 290 U.S. 89. 
78 LEd. 192—Great Western Serum 
Co. v. U. S.. Ct.Cl. t 41 RCt 66. 264 
U.S. 240. 66 L.Ed. 243—Hales v. U. 

8.. D.C.Okl., 118 F.Supp. 606—Ten¬ 
nessee Products 4b Chemical Corp. 
v. U. 8., D.C.Tenn., 108 F.Supp. 
271—Aerovox Corp. v. U. 8., D.C. 
Mass.. 89 F.Supp. 873—Columbia 
Hospital of Richland County v. U. 

8.. D.C.RC., 87 F.Supp. 636—Breen 
Stone 4b Marble Co. v. U. 8.. D.C. 
Minn.. 21 F.Supp. 982—Gazda v. U. 

8.. 108 F.Supp. 616. 123 CtCl. 760 
—Libby v. U. 8., Ct.Cl., 107 F.Supp. 
046—Cherrywood Apartments v. U. 

8.. ft F.Supp. 577. 120 CtCl. 309. 
certiorari denied 72 S.Ct. 291. 342 
U.S. 902. 96 LEd. 676—Foster v. 
U. S„ 92 F.Supp 349. 120 Ct Cl. 93. 
certiorari denied 72 S.Ct. 865, 342 
U.S. 919. 96 L.Ed. 687—Bor*-War¬ 
ner Corp. v. U. 8., 89 F.Supp. 1013, 
117 CtCl. 1, certiorari denied 71 8. 
Ct. 531, 840 U.S. 946. 95 L.Ed. 682— 
Niagara Falls Bridge Commission 
v. U. R, 76 F Supp. 1018, 111 CtCl. 
338—Standard-Kn&pp Corp. v. U. 

8.. 70 F.Supp. 132, 108 CtCl. 270— 
Burke v. U. S., 67 F.Supp. 827, 1Q7 
Ct-Cl. 106—Buffalo & Fort Erie 
Public Bridge Authority v. U. 8., 65 
P.SH9. 476. 106 Ct-Cl. 731—State 
Bridge Commission of Mich. v. tJ. 

8.. m F.Supp. 394, 106 Ct Cl. 766— 
Dine v. U. S.. 119 CtCl. 307—Oerli- 
hn Mach. Tool Works Bnehrle 4b 
<le. *r. XJ. 8., 118 Ct.CL 614—Musher 
Oorp. v. U. a, 118 CtCt 169— 
Ne edl e s for Use and Benefit of 
Weedlee v. u. S.. loi CtCfl, 535— 
Landley v. U. a, 100 CtCl. 872— 


Excavating Equipment Dealers ▼. 
U. S.. 93 CtCl. 82—Tharp v. U. S.. 
83 CtCl. 164—Machinery A Metals 
Sales Co. v. U. S., 57 CtCl. 197. 

65 C.J. p 1320 note 45. 

36. U.S.—Titcomb v. U. R, 14 CtCl. 
263. 

37. U.S.—Channon-Emery Stove Co. 
v. U. S., 61 CtCl. 87. certiorari de¬ 
nied 46 S.Ct 631, 271 U.S. 679, 70 
LEd. 1148. 

3& U.S.—Rosenfleld v. U. S., 70 Ct 
Cl. 639—Martin v. U. S., 61 CtCl. 
430. 

33. U.S—Rosenfleld v. U. 8., 70 Ct 
Cl. 639. 

65 C.J. p 1321 note 49. 

40l U.S—Rankin v. U. R, 98 Ct.Cl. 
867—Willink v. U. R, 38 CtCl. 693 

4L U.S —Eastern Extension, Aus¬ 
tralasia A China Telegraph Co. v. 
U. R, Ct.Cl., 40 RCt 168, 261 U.R 
365. 64 L.Ed. 305 
65 OJ. p 1321 note 51. 

4R U.S.—Gearing v. U. 8.. 48 Ct.Cl. 
12 . 

65 C.J. p 1821 note 62. 

4a U S.—Portsmouth Harbor Land 
A Hotel Co. v. U. R. Ct.Cl. f 43 S.Ct. 
135, 260 U.S. 327. 67 L.Ed. 287— 
Sponenbarger v. U. S, D.C.Ark., 21 
F.Supp. 28, motion denied 21 F. 
Supp. 896, reversed on other 
grounds, C.C.A, 101 F.2d 606, re¬ 
versed on other grounds 60 S.Ct 
225, 308 U.R 256, 84 L.Ed. 280. 

66 C.J. p 1821 note 58. 

Personalty 

Where waste piles of crushed rock 
on land which was condemned by 
government were personalty and not 
included in condemnation proceedings 
against the realty, action of govern¬ 
ment In taking and appropriating 
quantities of the rock, and in accept¬ 
ing and retaining benefits of the use 
of rock, carried an implied promise 
to pay reasonable value.—Forest of 
Dean Iron Ore Co. v. U. 8* 66 F.Supp. 
585, 108 CtCL 250. 
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What constitutes taking 

(1) United States* appropriation of 
land within improvement district, al¬ 
though nullifying reassessment to 
satisfy deficiency and preventing re¬ 
plenishment of assessment fund, to 
which a lone bondholder could look 
for payment of his bonds, was not 
taking of bondholder's property.— 
John K. 4b Catherine S. Mullen Benev. 
Corporation v. U. S.. Idaho, 64 S.Ct. 
88 , 290 U.S. 89. 78 L.Bd. 192. 

(2) A statement in president’s or¬ 
der reserving land for military pur¬ 
poses, preserving legal rights exist¬ 
ing to any of the land, refers only 
to the right to compensation and 
does not prevent reservation from 
constituting taking.—U. S. v. North 
American Transportation 4b Trading 
Co.. Ct.Cl.. 40 RCt 518. 268 U.S. 830. 

64 LEd. 935. 

44. U.S.—Tempel v. U. R. Ill.. 39 S. 
Ct 66 . 248 U.S. 121, 63 L.Ed. 162. 

45. U.S.—Klebe v. U. R, 57 CtCL 
160, affirmed 44 S.Ct. 58. 262 U.S. 
188, 68 L Ed. 244—Andrus v. U. S., 
59 CtCL 851—Cadwalader v. U. S, 
59 Ct Cl. 533. 

65 C.J. p 1822 note 65. 

46. U.S.—Livingston v. U. R, 60 Ct. 
Cl. 114. 

65 C.J. p 1322 note 56. 

47. U.S.—U. R v. North American 
Transportation 4b Trading Co.. Ct 
Cl.. 40 SCt 518, 253 U.S. 830, 64 
LEd. 935—Campbell ▼. Chase Nat. 
Bank of City of New York, D.C.N. 
Y., 6 F.Supp. 156, appeal dismissed 
U. S. v. Campbell, 54 RCt 455, 291 
U.S. 686 , 79 LEd. 1073, motion de¬ 
nied 54 RCt. 459, 291 U.S. 648, 78 
L.Ed. 1043, and affirmed, C.C.A., 71 
F. 2 d 669, 94 A.L.H 706, certiorari 
denied 55 S.Ct 108, 298 U.S. 592. 
79 LEd. 686 ; affirmed, G.C.A, 
Campbell v. Mad&lie, 71 F.2d 671. 
certiorari denied 5J> S.Ct 108, 293 
U.S. 592, 73 LEd. 686 . 

48. U.S.—Jacobs v. U. R, COAJUa., 
45 F.2d 34. 

65 CLJ. p 1822 not# 58. 
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fa)* 55 bfrj wfieh tjic' taking' is not fbf public use, 10 
or .when the property it seised in a legitimate exer¬ 
cise of the war power. 51 When the circumstances 
are such that no promise to pay can be implied, and 
congress has provided no remedy, the government 
is not liable for the taldng or injury. 52 

§ 90. Unauthorized or Illegal Contracts 

Unauthorized or illegal government contracts are 
unenforceable. 



As a general rule, government contracts which are 
unauthorized 50 or illegal 54 cannot be enforced, and 
when a contract is illegal as a whole or in substan¬ 
tial part it does not bind either party and the govern¬ 
ment cannot reject some of its provisions and en¬ 
force others. 55 Government contracts made in vio¬ 
lation of statute are illegal and unenforceable. 55 

Contracts against public policy . Gtyernpent <con- 


49 . U.S.—Sponenbarger v. U. 8 ., D.C. 
Ark., 21 F.Supp. 28, motion denied 
21 F.Supp. 896, reversed on other 
grounds, C.C.A., 101 F.2d 608, re¬ 
versed on other grounds, 60 S.CL 
225, 308 U.S. 256. 84 L.Ed. 230. 

«5 C.J. p 1322 note 59. 

50. U.S.—William C. Atwater ft Co. 
v. U. S. Ct.CL. 48 S CL 90, 215 U.S. 
188, 72 L Ed. 229. 

45 C.J. P 1322 note 60. 

51. U.S.—Submarine Signal Co. v. 
U. S., 61 Ct.Cl. 652, certiorari de¬ 
nied 47 S.Ct. 102, 273 U.S. 713, 71 
L.Ed. 853. 

45 C.J. p 1322 note 61. 

68 . U.S.—John Horstmann Co. v. U. 
S.. Ct.Cl., 42 S.Ct. 58. 267 U.S. 138, 
66 L Ed. 171—A. W. Duckett ft Co. 
v. U. S., 58 Ct.Cl. 234, reversed 45 
S.Ct. 38, 266 U.S. 149, 69 L.Ed. 216. 
S3. U.S.—U. S. v. 94.68 Acres of 
Land, More or Less, in St. Charles 
County, D.C.Mo., 45 F.Supp. 1016 
.—Loehler v U. S.. 90 Ct.Cl. 158— 
Bausch ft Lomb Optical Co. v. U. 
S, 78 CLC1. 684, certiorari denied 
64 S.Ct. 779, 292 U.S. 645, 78 L Ed. 
1496. 

“It is axiomatic that contracts 
with the government must be in 
strict conformity with the authority 
.conferred before they are enforce¬ 
able."—Wildermuth v, U. S., C.A.Ind. t 
195 F.2d 18, 24. 

Ultra vires oontraot 

If contract whereby city agreed to 
furnish water to the United States 
at a certain rate was ultra vires and 
void, city could claim only on the 
basis of a promise Implied in law, 
-or on the basis of quantum meruit, 
for the value of water and services 
furnished.—Department of Water 
And Power of City of Los Angeles v. 
U. S„ 62 F.Supp. 928. 105 Ct.Cl. 72. 
Ji U.S.—Muschany v. U. S. v Mo., 66 
S.CL 442, 824 UJ3. 49. 89 L.Ed. 744 
—Loehler v. U. S.. 90 CLCL 158. 
ZitmulMtloa of legality 

Fact that congress did not extend 
statutes providing for renegotiations 
of war contracts to contracts for pur¬ 
chase of land could not be Ignored in 
.determining the legality of such con¬ 
structs.—Muschany v. U. 8 .. Mo., 05 
•S.CL 442, 224 U, 8 . 49. 99 LJSd. 744. 

^lTw^^b^hSTthat a eonUa- 


gent fes to a contractor Is valid 
where there has been a valuable con¬ 
sideration therefor and the contractor 
has performed his part of the con¬ 
tract—Glenn L. Martin Co. v. U. S., 
84 Ct.CL 54. 

(2) The War Department might 
provide In its regulations for some 
kinds of contingent fees in the belief 
that production would be speeded, 
though the law made all contingent 
fees illegal, and, if the War Depart¬ 
ment did so provide, not only would 
the contract between itself and con¬ 
tractor be legal, but any taint would 
be removed from contracts between 
the contractors and their agents.— 
Reynolds v. Goodwln-Hill Corp., C.C. 
A.N.Y., 154 F.2d 553. 

(3) The purpose of War Depart¬ 
ment regulation for the procurement 
of supplies, against contracts pro¬ 
cured on agreements for a contingent 
fee, excepting contracts procured 
through bona fide established com¬ 
mercial or selling agencies maintain¬ 
ed by the contractor, was to permit 
the payment of contingent fees when 
made to an agent employed general¬ 
ly to drum up business for the con¬ 
tractor.—Reynolds v. Goodwln-Hill 
Corp., supra. 

Contracts hsld legal and proper 

(1) Generally.—Lomax Transp. Co. 
v. U. S., C.A.Wash., 183 F. 2 d 881— 
Columbia Planogr&ph Co. v. U. S., 90 
Ct.Cl. 457—Freeman v. U. S., 70 CL 
CL 516. 

(2) Contracts between the govern¬ 
ment and a landowner made in con¬ 
templation of acquisition of land by 
condemnation, fixing the value of 
the land for that purpose.—Oliver ▼. 
U. S„ C.OA.MO., 165 F.2d 72, af¬ 
firmed 67 S.Ct 606, 220 U.S. 699, 91 
L Ed. 532—Bank of Edenton v. Unit¬ 
ed States, C.OA.N.O, 152 F.2d 261. 

55. Ind.—U. S. v. Fletcher Savings 

ft Trust Co„ 161 N.E. 420, 197 Ind. 

627. 

65 C.J. p 1313 note 12. 

56. U.S.—City of Los Angeles v. U., 

S., 68 F.Supp. 974, 107 OLC1. 216. 

An. agrosmsat to do what the law 

does mot permit or sanetIon is not 
binding on the United Staten.—Provi¬ 
dence Engineering Corporation v. 
Downey Shipbuilding Corporation, C. 
C.A.N.Y., 294 F. 641, certiorari denied 
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U. S. Shipping Board Emergency 
Fleet Corporation v. Chase Mat Bank 
of City of New York, 44 &CL 824, 
264 U.S. 586, 68 L.Ed. 862. 

Commission oontraot 

A provision In statute that no part 
of any money appropriated or Includ¬ 
ed under any contract authority 
therein granted should be expended 
for the payment of any commission 
on any land purchase contract in ex¬ 
cess of 2 per centum of the purchase 
price applies to contracts for com¬ 
mission on purchase price of land.— 
Muschany v. U. 6 ., Mo.. 66 S.CL 442. 
824 U.S. 49, 89 L.Ed. 744. 

Oost-plus-a^peroentage-of-oost 

(1) The statute authorizing the 
secretary of war to provide for mili¬ 
tary posts, etc., for the national de¬ 
fense with proviso that cost-plus-a- 
percent&ge-of-cost system of con¬ 
tracting shall not be used was intend¬ 
ed to avoid the abuses which were 
prevalent before and during the first 
World War from the government's 
guarantee of cost plus a profit to 
contractors.—Muschany v. U. S., su¬ 
pra. 

(2) Under a statute authorizing 
the secretary of war to provide for 
military posts, eta, for the national 
defense, the cost-plus-a-percentage- 
of-cost system of contracting is pro¬ 
hibited, but the cost-plus-a-fixed-fee 
form of contract may be used when 
deemed necessary, by the secretary. 
—Muschany v. U. S., supra—U. S. v. 
94.68 Acres of Land, More or Less, 
in St Charles County, Mo., D.CLMo., 
45 F.Supp. 1016. 

(3) This provision has been held 
to apply to the purchase of land.— 
Muschany v. U. S., supra—U. S. v. 
04.68 Acres of Land, More or Leas, 
in SL Charles County, Mo., D.CLMo., 
45 F.Supp. 1016. 

(4) Where United States employed 
a real estate agent to procure Op¬ 
tions for purchase of lauds accepta¬ 
ble to United Stactes and agreed that 
his commission should be 8 per cent 
of purchase price sad payable by 
vendors, and the options obtained 
included like provisions, the arrange¬ 
ment was not within the provision 
prohibiting the eoet-ptasHpgereeat- 
age-of-cost system of contracting.— 
Muschanb v. U. 0., supra* 
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tracts which are against public policy are void and 
mcrtforccabk. 57 Where a statute required that 
contracts for the construction or repair of public 
buildings or public works under the control of the 
treasury department contain a stipulation for liqui¬ 
dated damages for delay, a provision for liquidated 
damages for each day’s delay in the completion of 
the work is not against public policy. 58 

§ 91. Construction and Operation 

a. In general 

b. Specifications; drawings 

c. Bids 

d. Authority of officer 
a. In General 

In the absence of contrary statute, the general rules 
governing the construction and operation of contracts 


at cas. 

apply to asmtracts entered Into by the United States; 
the rights, duties, and liabilities of the parties are gov¬ 
erned by the terms of the contract, and their Intention 
la controlling. 

In the absence of some applicable federal statute 
to the contrary, 58 when the United States contracts 
with its citizens, it is controlled by the same laws 
that govern the citizen, or individual, 80 and has no 
greater rights than a private individual would 
have, 81 and all obligations which would be implied 
against citizens under the same circumstances will 
be implied against it. 62 When the United States 
enters into contract relations, its rights and duties 
are governed generally by the law applicable to con¬ 
tracts between private persons or individuals; 63 
and contracts between the United States and 
others, 84 or between the government and one of 
its citizens, 66 are construed, or governed by the 


87. U.S.—U. S. v. U. 8 . Cartridge 
Co.. CJLMo.. 198 F.2d 456. certio¬ 
rari denied 73 S.Ct. 645. 345 U.S. 
910. 97 LEd. 1345—U. 8 . ▼. Certain 
Land Situate in St. Charles Coun¬ 
ty. Mo.. 46 F.Supp. 921. reversed 
on other grounds. U. S. ▼. Mus- 
ch&ny. 139 F.2d 661. certiorari 
granted 64 S.Ct. 846. 321 U.S 760. 
88 L.Bd. 1058 and Andrews v. TJ. 
S.. 64 S.Ct. 847. 321 U.S. 760. 88 L 
Ed. 1058. reversed on other 
grounds, Muschany v. U. S.. 65 S.Ct. 
442. 324 U.S. 49, 89 LEd. 744. 

A contract for the sale of mer¬ 
chandise entered Into by the Secre¬ 
tary of War pursuant to a congres¬ 
sional enactment whereby purchaser 
agreed to dispose of merchandise for 
export to foreign countries only and 
that it should not be offered for sale 
for use in, or be permitted to reach 
the local markets within, the conti¬ 
nental limits of the United States, 
was not void as against public policy 
nor as an unreasonable restraint of 
trade.—U- S. v. Newbury Mfg. Co., D. 
C.M&SS., 86 F.Supp. 602, motion de¬ 
nied 128 F.2d 458. 


Where, during a national emergen¬ 
cy* a contract was entered into be¬ 
tween, jrpyernment and munitions 
Oliiimtarar on cost plus fixed fee 
ttib under which manufacturer was 
to maha small arms ammunition un- 
fig goTsnwnant Inspection and su- 
ggvblo%4Ul With government funds 
•tOigivmawBfc material, provisions 
in the opuiuael ^exempting the manu- 
hdsrai fa ta uahlltty for any hut 
WMfttifUl ante of corporate directors 
end Mrtelb off fta Sfepervisory em¬ 
ployee* web net void ehd Ineffective 
a* being agfciast puftlic policy and 
good f mbwrta. ^no.^a v. U. 8. Cart¬ 
ridge Cfe, OAJfe* lib Wi 416. cer¬ 


tiorari denied 73 S.Ct 645, 345 U.S. 

910, 97 L.Ed. 1345. 

88 . U.S.—Robinson v. U. 8 , Ct.Cl, 
43 S.Ct. 420, 261 U.S. 486, 67 L.Ed. 
760. 

5*. U.S.—-Hughes Transp. v. U. S., 
Ct.Cl. f 121 F.Supp. 212. 

80. U.S.—Northwestern Engineering 
Co. v. U. S.. C.C.ASD, 154 F2d 
793—Hughes Transp. v. U. S., Ct. 
Cl.. 121 F.Supp. 212—Flour Mills 
of America v. U. S., 72 F.Supp. 603, 
109 Ct.Cl. 116—Carstens Packing 
Co. v. U. S., D.C.Wash., 62 F.Supp 
524. 

65 C.J. p 1335 note 97. 

Claims against United States founded 
on contract In general see infra | 
138. 

Contracts of sale or lease of public 
property see supra 8 78. 

Leases to United States see supra 8 
78. 


The game rules of justice by which 
private transactions are tested 
should be applied to transactions to 
iwhich the government Is a party.— 
U. S. ex rel. Farm Credit Adminis¬ 
tration v. Burleigh, DC.Or., 26 F. 
Supp. 928, reversed on other grounds, 
C.CA, 110 F.2d 703, certiorari dis¬ 
missed Burleigh v. U. S. acting for 
and in behalf of Farm Credit Admin¬ 
istration, 61 S.Ct. 5, 811 U.S. 722, 85 
LEd. 470. 

*L U.S.—U. S. v. Oklahoma Gas ft 
Electric Co., C.GA Okl., 297 F. 575 
—Folk v. U. S., Okl., 288 F. 177, I 
147 C.C.A. 183. 


United States, as contracting par¬ 
ty, is entitled to treatment as in¬ 
dividual, subject to same penalties 
for wrongdoing and same defenses 
as other such parties.—In re Con¬ 
struction Materials Corp» D.CDel., 
18 FAhtpp. 569. 

0 * UA—Northwestern Engineering 
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Co. v. U. S.. C.C.A.S.D.. 154 F.2d 
793—Carstens Packing Co. v. U. S, 
DC Wash, 62 F.Supp. 524—Dia¬ 
mond v. U. S., 98 Ct.Cl. 543. 

65 C J. p 1335 note 99. 

Implied contracts see supra i 89. 
Principles at equity and fair play 
The government must be held to 
the same general principles of equity 
and fair play in dealing with those 
who contract with it as are the con¬ 
tractors themselves.—Kemp v. U. S, 
D.C.Md., 38 F Supp. 568—Gemsco, 
Inc., v. U. S., 115 Ct.Cl. 209. 
Hindranc e In performance of con¬ 
tract 

(1) Where contractor enters into 
contract with the United States, 
there is an implied obligation on 
part of the latter that It will not do 
that which will hinder contractor in 
performance of contract.—Chalender 
v. U. S., Ct.Cl., 119 F.Supp. 186. 

(2) Performance of contract gen¬ 
erally see infra 8 98. 

63. U.S.—Lynch v. U. 8., Ga., 64 S. 
Ct. 840, 292 U.S. 571, 78 LEd. 1434 
—Wilner v. U. S., Ga.. 54 S.Ct. 840. 
292 U.S. 671. 78 LEd. 1434—Brand 
v. Chicago Housing Authority, C.C. 
A.IU., 120 F.2d 786—Refining As¬ 
sociates v. U. 8.. 109 F.8upp. 259, 
124 Ct.Cl. 116—David J. Joseph Co. 
v. U. 8., 82 F.Supp. 845, 118 CtCl. 8. 
S.C—Banister v. Lollis, 196 S.B. 
511, 183 8.C. 218. 

•6. U.8—S. R. A., Inc., v. State of 
Minnesota, Minn., 66 S.Ct. 749, 927 
U.S. 658, 90 LEd. 851—Hollerbach 
v. U. a, 84 act. 563. 233 U.S. 166 , 
58 LEd. 898—U. 8. v. 8tale of Min¬ 
nesota, D.C.Mlnn., 118 F.8upp. 488 
—Girdler Corp. v. Charles Bneu 
Johnson ft Co., D.GPa.. 96 F.Supp. 
719, affirmed, GA.. 194 F.Sd 528— 
a M. Slesel Co. v. U. 8., 96 CLC1. 
582. 

•a U.S.—Lundstrom v. U. 8, D.C. 
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same principles, as contracts between private parties Where congress has not adopted a different 
or individuals, in the absence of pertinent federal standard, 70 the rules governing the construction and 
decisions 00 or statutory provisions 07 to the contrary, operation of contracts generally, as discussed in 

However, it has been held that private persons or Contracts §§ 294-372, apply to contracts entered into 

corporations, when contracting with the govern- by the United States; 71 and the construction of par- 

ment, are held to stricter requirements than is usual- ticular contracts is set out in the notes, 70 where will 

ly the case with respect to private contracts. 08 also be found adjudications with respect to the con- 

Nothing in the Constitution forbids the government struction of particular provisions 70 and the can¬ 
to prescribe in advance, by statute, the effect of its struction of particular words and phrases as used in 

contracts thereafter to be executed. 00 such contracts. 74 


Or., 5S F.Supp. 709, affirmed, C.C. 
A., U. S. v. Lundstrom, 139 F.2d 
792. 

66 . Minn.—Petition of 8 . R. A., Inc., 
18 N W.2d 442, 219 Minn. 493. fol¬ 
lowed in 18 N.W.2d 455, 219 Minn. 
517. affirmed 66 S.Ct 749, 327 U.S. 
558, 90 LEd. 851. 

67. U.S.—Petition of S. H. A., Inc, 
supra. 

68 . TJ.S.—Kemp t. U. S., D.C.Md., 
38 F.Supp. 568. 

leMot fur rule 

Such requirements obtain the force 
of law by reason of regulations of 
the various executive departments of 
the government, passed pursuant to 
statute.—Kemp v. U. S., supra. 

69. TJ.S.—Norton v. U. S„ 85 Ct.Cl. 
306. 

70. U.S.—Priebe A Sons v. TJ. S, 68 
S.Ct 123, 332 TJ.S. 407. 92 LEd. 32. 

71. TJ.S.—Girdler Corp. v. Charles 
JSneu Johnson A Co., D.C.Pa., 95 
F.Supp. 713. affirmed, CA, 194 F.2d 
533—John McShain. Inc., v. TJ. 8 ., 
97 CtCl. 493. 

65 C.J. p 1336 note 2. 

Ifeefve date of ooatraot 

U.S.—Gllllos v. U. R* 102 CtCl. 454. 

giipmi of ooatraoi or provisioa 

(1) The purpose of provision of 
government construction contract 
was to require payment of not less 
than prevailing rate of wages, to es¬ 
tablish Secretary of Labor as de¬ 
terminer of that rate, and to make 
his findings conclusive on both con¬ 
tractor and laborers as to what was 
prevailing rate of wages required by 
contract.—GUlios v. Webb, C.C.A.Ga. f 
99 F.2d 585. 

(2) Contracts entered into by Unit¬ 
ed States with various Alaskan mis¬ 
sions with respect to reindeer, held 
to have for their purpose general dis¬ 
tribution of deer among natives pro¬ 
tecting their welfare, and educating 
them so that they might become self- 
supporting. with government intend¬ 
ing to ultimately retire from indus¬ 
try.—U. 8. v. Lomen A Co., 8 Alaska 
1 . 

X T^eiTr^d of the depart¬ 
ment makes the ruling of which 
plaintiff complains, the contract pro¬ 
vision for an appeal to the head of 


the department has no application.— 
Arundel Corp. v. U. 8 ., 96 CtCl. 77. 

(2) Other provision.—Craig v. In¬ 
galls Shipbuilding Corp., 5 So.2d 676, 
192 Miss. 254. 

Similar cl a u se s ; I nc or p o rat i on by 
reference 

Where one clause of contract gov¬ 
erned procedure under which govern¬ 
ment might alter specifications for 
general causes, and another clause 
governed procedure under which it 
might alter contract to meet unan¬ 
ticipated physical conditions and in¬ 
corporated by reference the same ma¬ 
chinery of adjustment as that speci¬ 
fied m former clause, questions of in¬ 
terpretation m such similar clauses 
should, if possible, be resolved in 
the same fashion.—U. 8 . v. Rice, Ct. 
Cl, 63 S.Ct. 120, 317 U.S. 61. 87 LEd. 
53. 

Implied warranty of articles sold 

US-U. 8 . v. Whitin Mach. Works. 
D.C.Mass. ( 79 F.Supp. 851, reversed 
on other grounds, CJL, 175 F.2d 
504. 

78. Particular co nt racts eonstrned 

(1) Contract held one of bailment. 
—Blair v. U. S., C.C.A.Ala., 104 F.2d 
115, certiorari denied 68 S.Ct. 910, 
333 U.S. 880, 92 LEd. 1155. rehearing 
denied 68 S.Ct 1336, 334 U.S 830, 92 
L. Ed. 1768—Terminal Warehouse of 
N. J. v. U. S.. D.C.N.J., 101 F.Supp. 
937—Compton v. U. S.. 76 CtCl. 278. 

(2) Contract for flight Instruction 
held one for education, and not one 
for hiring equipment.—Petro v. Ohio 
Cas. Ins. Co., D C.CaL, 05 F.Supp. 59. 

(3) Other contracts. 

U S —Farwell Co. v. U. S., CtCL, 115 
F.Supp. 477—Board of Directors, 
St. Francis Levee Diet v. U. S.. OS 
CtCl. 348—Detroit T. A L R. Co. v. 
U. S.. 79 CtCl. 227—Standard Fish j 
A Produce Co. v. U. S., 74 CtCL 628. j 
D.C.—Dollar v. Land, 184 F.2d 246, 
87 U S.App D.C. 214, certiorari de¬ 
nied 71 S.Ct 108, 340 U.S. 684, 05 
L.Ed. 641, rehearing denied 71 S.Ct. 
630. 340 U S. 948, 95 LEd. 684, cer¬ 
tiorari denied 71 S.Ct. 533, 340 U. 
8 . 048, 95 LEd. <84. 

73. Parttoular provisions ooastraed 

(1) Provision as to freight charg¬ 
es,— -Jackson v. U. 8 ., D.C.Tex., 04 F. 
Sapp. 689, affirmed, C.GJL, 150 F.2d 
700. 


( 2 ) Provision as to fnrnlsOdiig ad* 
dltional security.—U. 8 . for Use and 
Benefit of Hutchens v. B&tson-Cook 
Co., D.G.V&., 13 F.Supp. 028. 

(3) Provision as to limitation on 
sixe of aggregate used in making con¬ 
crete.—Sexton v. U. S„ 82 CtCl. 550. 

(4) Provision that preference in 
employment should be given to per¬ 
sons from public relief rolls.—York 
Engineering A Const. Co. v. U. S„ 02 
F.Supp. 546. 103 Ct CL 613. 

(5) Other provisions. 

U.S.—In re Read-York, Ino. C.CJL 
Wls., 152 F.2d 213—H. Daroff A 
Sons v. U. S„ D.C.Pa., 05 F.Supp. 
727—U. S. v. American President 
Lines, D.C.N.Y., 95 F.Supp. 871- 
Brown A Root, Inc. v. U. S., Ct. 
CL. 116 FSupp. 782—Idaho Falls 
Bonded Produce A Supply Co. t. U. 

8 ., 107 F.Supp. 052. 122 CtCL 842 
—Houston Ready-Cut House Co. v. 
U. S.. 96 F.Supp. 629. 119 CtCl. 120 
—Newhall-Herkner Const Co. v. U. 

8 ., 80 F.Supp. 821. 116 CtCl. 410 
—Newark Fireproofing Sash A 
Door Co. v. U. R, 69 F.Supp. 121, 
107 CtCl. 606—Miller v. U. S., 02 
F.Supp 327, 104 CtCL 401—Myers 
v. U. S., 120 CtCL 126—Schmoll v. 
U. S.. 91 CtCL L 

Pa.—Gettemy v. Homestead Ass*n of 
Westmoreland, Com.PL, 20 West. 
LJ. 7. affirmed 52 A.2d 225, 256 
Pa. 475. 

65 C.J. p 1236 note 2 fcj. 

74 Particular words sad phrases 

Cl) “Acceptance of the oontract 
work.'*—California Nursery Go. v. U. 

S.. 102 CtCL 173. 

(2) "Any and all other services 
which may be reasonably expected 
of an architect"—Coombs v. U. 8 ., 
87 CtCL 205. 

(3) "Approach channel."—Orino v. 
U. a, 77 F.Supp. 988, 111 CtCl. 49L 

(4) "Waterproof;" "watertight"— 
Newark Fireproofing flash A Door Co. 
v. U. a, 89 F.Supp. 121 , 107 CtCL < 00 . 

. (5) Other words and phrases.—J. 
M. Ceballos A Co. v. U. a, Ct.Cl., 20 
aCt 588. 114 U.a 47. 58 LEd. 004 
—U. a v. Jackson, C.CJLTex., 158 F. 
2d 700—U. a v. C. M. Lane Lifeboat 
Co.. C.C.AJ7.Y., lit WM 708, certio¬ 
rari dismissed CL M. Lane Lifeboat 
Cb. T. U. a, 92 act 124,116 U.a 670, 
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Thus, die rights, duties, sad obligations of the 
parties are governed by the terms of die contract, TS 
and, this principle has been applied to various rights,' 
liabilities, and obligations . 71 In the construction' 


of such contracts, theexpressed intention of Aft for¬ 
ties is controlling ; 77 or, at least, itnpbrtant 71 and is 
to be derived from the contract as a whole , 79 in the 
light of its purpose and the surrounding drcum- 


86 LEML 469—Hunter t. Anderson, D. 
C-Tex., 74 F.Supp. 721—Board of Di¬ 
rectors, St. Francis Levee Diet. v» 
U. 8., 98 CLCL 348—Ambursen Dam 
Co. v. U. R. 86 CLCL 478—66 C.J. p 
IBS6 note 2 £dj. 

78. U.S.—State of Alabama v. Kina 
4b Boozer, Ala., 62 RQL 42* 614 U. 
& 1, 86 I*Ed. 2, 140 A.L.R. 615— 
Hollerbach v. U. 8.. CLCL, 24 8. 
Ct 553. 232 U.R 165. 68 L.Ed. 898 
—Northwestern Engineering Co. ▼. 
U. a, CCAfiLD., 154 F.2d 793— 
U. a ▼. Kails Mills, Inc., D.C.Mass., 
101 F.Supp. 557—Willis v. E. I. Du 
Pont De Nemours 4b Co., D.C.Okl., 
70 F.Supp. 1010, reversed on other 
grounds, CIA., 171 F.2d 51—Central 
Engineering 4b Const. Co. v. U. 8., 
59 F.Supp. 562, 103 Ct.CL 440—Rup- 
ley v. U. a, 124 CLCL 60—SUas Ma¬ 
son Co. v. u. a, no eta. 1 — 
Chicago Union 8tatlon Co. v. U. 
a, 108 CLCL 146—Harris Wreck¬ 
ing Co. v. U. 8., 97 CLCL 407— 
Penker Const. Co. v. U. a, 06 Ct 
CL 1—General Contracting Corp. v. 
U. 8., 80 CLCL 214—Sexton v. U. 
a. 82 CLCL 550—W. 8. King 4b 
Co. v. U. a. 80 CLCL 825—Arundel 
Corp. v. U. a. 79 CLCL 842. 

66 C.J. p 1286 note 3. 

She eoutmot, and not the prelimi¬ 
naries to its execution, governs the 
rights of the parties.—Manufactur¬ 
ers’ Can. Ins. Co. v. U. a, SS F.Supp. 
758. 105 CLCL 342. 


Contract of sale 

U.S. —Foreign Trade Management 
,Co. v. U. 8, 74 F.Supp. 552, 100 
CLCL 587/ceftlorari denied 68 S.CL 
1845, 884 U.a 832, 92 L.Ed. 1758. 
Corresp on d e nce held not to prevail 
over express terms of contracL— 
Rhodes v. U. a, 76 CLCL 618. 


78. Particular rights, lia biliti e s, and 
obligations 

41) Right as to Inspection of goods 
sold to United States.—California 
Vegetable Growers v. U. S., CJLCal, 
104 F.2d 929—U. a v. Jackson, C.C.A. 
Tax., 158 F.2d 700. 


(2) No obligation on part of Unit¬ 
ed States to make final inspection at 
any, particular stage of manufacture. 
—National Forge 4b Ordnance Co. v. 
u, a/w ctci. i7o. 

(4) Right of United States to re¬ 
tain articles rejected as defective.— 
Hangar CO. ▼. tr. a, 121 CLCL 891. 

(4) .Other rights, liabilities and ob- 


U;0L—fonpop r. p. k, #2 F.Supp. 07&. 
. w Ctxx v. TJ. a.. 77 

jr.gppp c^,<l 184. cer^p- 

M(1 a^uSTpt. SsFjt.S., 

"84b, 98 L.'WL''W4—UcCarthy Bro* 


ConsL Co. v. U. a, 70 F.Supp. 124, 
108 CLCL 200—Central Excavators, 
Inc. v. U. a, 116 CLCL 744—City 
of Boston, Moss., for Use and Ben¬ 
efit of National Sur. Corp. v. U. a, 
106 CLCL 183—City of New Tork. 
for Use and Benefit of National 
Sur. Corp. v. U. S. f 106 CLCL 141 

' —Beta v. U. a. 101 CL Cl. 144- 
King v. U. a, 100 CLCl. 475—Le- 
Vegue v. U. a, 96 CLCl. 250—Davis 
v. U. 8., 62 CLCL 234—Monks v. 
U. S., 79 Ct.CL 302. 

N.T.—Whitmore v. Fago, 92 N.T.a 
2d 672—65 C.J. p 1336 note 2 £e]. 


77. U.S.—Hollerbach v. U. S., CLCl., 
34 SCL 553, 233 U.8. 165. 58 L. 
Ed. 898—Northwestern Engineer¬ 
ing Co. V. U. a, C C.A.S.D., 154 F. 
2d 792—In re Reao-Tork, Inc., C. 
CJLWis., 152 F.fcd 313—U. 8. v. 
United Gas Corp., 'CLCLATex., 134 
F.2d 339—R. F. a v. United Dis¬ 
tillers Products dorp., D C.Conn., 
113 F.Supp. 468, atarmed, C.A., 204 
F.2d 511—Glrdler 'Corp. v. Charles 
Eneu Johnson 4b Co., D.C.Pa., 95 
F.Supp. 718, affirmed, C.A., 194 F. 
2d 538—Jackson v. U. S.. D C Tex. 
64 F.Supp. 689, affirmed, C.C.A, 158 
F.ld 700—Cities Service Oil Co. v. 
U. a, 118 Ct.Cl. 118, certiorari de¬ 
nied 71 S.Ct. 1014, 841 US. 947, 95 
LuEd. 1371—Central Excavators, 
Inc., v. U. a, 116 CLCl. 744—Silas 
Mason Co. v. U. &. 116 CLCl. 1— 
Dravo Corp. v. U. S., 93 CLCl. 270 
—a M. Siesel Co. v. U. R, 90 CL 
CL 582. 

65 C.J. p 1336 note 4. 

“A contract . . , with the Gov¬ 
ernment . . . means what the 
parties to it intend it to mean.’*— 
Chalker 4b Lund Co. v. U. 8., 100 F. 
Supp. 514, 816, 120 CLCL 658. 

What the parties agree on Is their 
contracL—Brister 4b Koester Lumber 
Corp. Vw U. a, 188 F.2d 986, 88 UJ9. 
App.D.C. 197. 

latent of government os Its agents; 
b rea ch of law 

The intent of the government not 
to participate in, or to induce, a 
breach of its laws if the proper in¬ 
terpretation thereof should be made 
before the contract was made was 
shown by the words of the Invitation 
to bid; and the statements made by 
its agents, and the circumstances aft¬ 
er the contract was signed, show that 
their intent as to the meaning of the 
contract after its execution was not 
different.—Kanawha 4b Hocking Coal 
& Coke €6. V. U. R, 101 Cta. 06. " 
Ambiguous contract 
Where contract for sale of lumber 
was'ambiguous as to time when title 
'should pass, the court could inquire 

1 76 


as to intent of parties in order to 
arrive at meaning of the contracL— 
U. a v. Jackson, CCULTox* 166 F. 
2d 700. 


P ee isi ou of official not participating 
In contract 

A decision as to the legal effect of 
a contract by an official who had no 
part in making it Is of no assistance 
in determining the effect of the par¬ 
ties thereto.—Kanawha 4b Hocking 
Coal 4b Coke Co. v. U. a, 101 CLCL 
96. 

78. U.S.—Bell Aircraft Corp. v. U. 
S.. 100 F.Supp. 661, 120 CLCL 298, 
affirmed 73 RCL 102, 344 U.S. 800, 
97 LEd. 668. 


79. U.S.—State of Alabama v. King 
4b Boozer, Ala., 62 RCL 43. 314 U. 
S. 1, 86 L.Ed. 8. 140 A.L.R. 616— 
Glrdler Corp. v. Charles Eneu John¬ 
son 4b Co., D.C.Pa., 95 F.Supp. 713, 
affirmed, CA., 194 F.2d 533—Loftls 
v. U. 8.. 76 F.Supp. 816, 110 CLCl. 
651—Central Engineering 4b Const. 
Co. v. U. S.. 59 F.Supp. 653. 103 Ct 
Cl. 440—Rupley v. U. a. 124 CLCL 
59—McCloskey 4b Co. U. a, 07 
CLCl 80. 

D.C.—Dollar V. Land, D.C.. 82 F. 
Supp. 919, reversed on other 
grounds 184 F.2d 245, 87 U.S.App. 
D.C. 214. cprtiorari denied 71 S.Ct. 
198, 340 U.S. 884, 95 L.Ed 641, 
rehearing denied 71 RCL 530, 340 
U.S. 948. 95 L.Ed. 684, certiorari 
denied 71 RCL 5*3, 340 U.8. 048. 05 
L.Ed. 684. 

65 C.J. p 1387 note 5. 

Offer, acceptance, and fcammaoe- 
ment of Food Distribution Adminis¬ 
tration of Department of Agriculture. 
—Pacific Co-op. Poultry Producers v. 
U. R, 91 F.Supp. 572. 117 CLCL 286. 
motions granted in part and overruled 
in 'part 02 F.Supp. 083, 117 CLCL 285. 

Small-scale drawings held part of 
contr&CL—John McShain, Inc. v. U. 
S., 97 CLCL 492. 


Good faith; Intantton to contract 
In construing so-called contract on 
government's printed form compris¬ 
ing invitation and acceptance. It 
should be presumed that parties were 
acting In good faith and Intended 
that a'contract would result, where 
such intention was evidenced by doc¬ 
ument As a whole.—Sylvan Crest 
Sattd 4b Gravel Co. ▼. U. ft, CLC.A. 
CoMft., ISO F.2d 042. 


The government’is entitled to con¬ 
tract t 6 t 'transportation oven under 
unreasonable cladaiflcatloni; but iMh 
classification ttdd have been Incorpo¬ 
rated ^lfi tfc* dbdtHttt before IS be- 
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itanccf* 8 ® Construction will not be inuuigcu uiiless 
there is a patent ambiguity .* 1 

Effect should be given to all parts or provisions 
of the contract ,* 2 and no provision should be con¬ 
strued as being in conflict with another unless no 
other reasonable interpretation is possible ;* 3 the 


vmmb states |»i 

contract will be construed most strongly against the 
party preparing it ;* 4 typew ri tten matter in a printed 
form prevails over the printed provisions,** and 
specific provisions over general provisions;** and 
contemporaneous or practical construction by the 
parties will be given effect .* 7 


comes binding on the bidder.—Lund* 
strom v. U. 8., D.C.Or., 53 F.Supp. 70S, 
affirmed, C.C.A., U. 8. v. Lundstrom, 
189 F.2d 793. 

1ft option ooatraet for sale of leads 
to federal government was to be read 
as a whole and Interpreted from Its 
four corners.—U. 8. v. Certain Lands 
in St. Charles County, Mo., Known as 
Weldon Spring Area, D.C*Mo., 60 F. 
Supp. 741, affirmed, C.C.A., 165 F.2d 
78, affirmed 67 S.Ct 606, 839 U.8. 599. 
91 LEd. 683. 

Two parts not read as ome 

Under contract for construction of 
canal, where each portion of para¬ 
graph In contract relating to canal 
sections was capable of being under¬ 
stood without reference to the other, 
court could not read two parts as one, 
so as to Impute to provision for re¬ 
moval by contractor of rock masses, 
loose and liable to fall, an undertak¬ 
ing by government to pay, found only 
in provision with respect to changes 
which government might find it desir¬ 
able to make.—Orlno v. U. 8. 77 F. 
Supp. 838. Ill Ct.Cl. 481. 

80 l U.&—Idaho Falls Bonded Pro¬ 
duce A Supply Co. v. U. 8., 107 F. 
Supp. 952. 138 CtCl. 842—Loft is v. 
U. a, 76 F.Supp. 816. 110 CLO. 561 
—MiUer v. U. S.. 62 F.Supp. 327, 
104 Cta. 461—Cities Service Oil 
Co. v. U. S.. 118 Cta. 113, certio¬ 
rari denied 71 SCt 1014. 341 U.S. 
947, 95 LJBd. 1371—Dravo Corp v. 
U. a, 92 Ct.CL 270—Vulcanite Port¬ 
land Cement Oo. v. U. a. 74 CtCl. 
692. 

D.C.—Dollar v. Land, D.C.. 82 F.Supp 
919, reversed on other grounds 184 
F.2d 246, 87 U.S.App.D.C. 214, cer¬ 
tiorari denied 71 S.CL 198, 840 U. 
a 884, 25 LEd. 641, rehearing de¬ 
nied 71 S.Ct 680. 240 U.a 948. 95 
LEd. 684. certiorari denied 71 a 
Ct 688. 340 U.S. 948, 95 LEd. 684. 
65 C.J. p 1887 note 6. 

Assumption of risks flood 
Where the contract provided that 
plaintiffs, in constructing dam across 
the river, assumed risks involved in 
a possible flood, they should be held 
to have assumed only the natural and 
expected consequences of such flood, 
and not additional and unusual dam¬ 
ages from flood caused by acts of the 
government and its agents.—W. E. 
Callahan Const Co. v. U. a. 21 CLCL 
628. 

•L U.a —Jackson v. U. S. f D.C. Tex, 
84 F.Supp. 689/affirmed. C.C.A.. 158 
F.2d 799. 

91 C.J.S.—18 


Provision as to title to vessels and 
to materials and equipment acquired 
therefor held plain and unambiguous. 
—In re American Boiler Works, D.C. 
Pa.. 123 F.Supp. 352. 

88 . U.S.—Fred R. Comb Co. v. U. S., 
100 a Cl. 259—Dravo Corp. v. U. 
a, 93 CtCl. 270. 

83. U S.—Fred R. Comb Co. v. U. 
a, 100 CLCL 259. 

Provisions held not fta conflict 
U.S—Fred R. Comb Co. v. U. a, su¬ 
pra. 

84. U.S.—U. S. v. Jackson. C.OA. 
Tex., 158 F.2d 700—Flour Mills of 
America v. U. S, 72 F.Supp. 603, 

I 109 CtCl. 116—Jackson v. U. S., 
D.C.Tex., 64 F.Supp. 689. affirmed, 
C.C.A., 158 F.2d 700—Merritt v. U. 
a. 95 Cta. 421—W. E. Callahan 
Const Co. v. U. a. 91 CtCl. 638. 

65 C J. p 1337 note 7. 

“This rule is especially applicable 
to Government contracts where the 
contractor has nothing to say as to 
its provisions."—Peter Kiewlt Sons' 

Co v. u. a. 109 cta. 390, 418. 

Ambiguities or doubts 

(1) Ambiguities or doubts should 
be resolved against party drawing up 
contract or using the language in 
question. 

U.S.—Orino v. U. S. t 77 F.Supp. 938, 
111 CtCl. 491—Pfotxer v. U. S.. 77 
F.Supp. 390, 111 CLC1. 184, certio¬ 
rari denied 69 S.Ct 237, 335 U.S. 
885. 93 LEd. 424—Standard Rice 
Co. v. U. S. # 53 F.Supp. 717, 101 
Cta. 85. affirmed 65 S.Ct 145, 323 
U.S. 106, 89 LEd. 104. 

Colo.—Hoyt v. Trustees of State Nor¬ 
mal School, 44 P.2d 513, 96 Colo. 
442. 

(2) Where the contract under 
which plaintiff claims was wholly 
prepared and written by defendant, 
the usual defenses to acts, conduct 
rulings, and decisions cannot be sus¬ 
tained where, in order to sustain 
them, it is necessary to resolve all 
doubts in favor of the party who pre¬ 
pared and wrote the contract and 
specifications. — Blair v. U. a, 99 Ct 
Cl. 71, modified on other grounds 64 
S Ct 820. 321 U.S 730, 88 LEd. 1039, 
rehearing denied 64 SCt 1052, 322 U. a 
S. 768, 88 LEd. 1594. 

Least burdensome provision applied 
Where the government writes a 
contract in its own language, and in¬ 
serts in it two separate provisions, 
either of which might apply to a 
given state of facts, but different le¬ 
gal* consequences would result if one 

177 


rather than the other was applied, 
the other party is, in the absence of 
evidence of a contrary intent on- 
titled to have applied the provision 
which would be least burdensome to 
him.—W. H. Armstrong A Co. v. U. 
S, 98 CtCL 519. 

85. U.S.—Lomax Transp. Co. y. U. 

S. f CA.Wash, 188 F.2d 331. 

65 C.J. p 1337 note 8. 

88 . U.S.—John Milnea Co. v. U. 8., 
45 CtCL 814. 

65 C.J. p 1867 note 9. 

87. U.S.—Houston Ready-Cut House 
Co. v. U. S., 96 F.Supp. 629, 119 Ct 
a. 120—Chshroudl v. U. &., 124 Ct 
a. 792—Silas Mason v. U. 116 
CtCl. 1—Vulcanite Portland Ce¬ 
ment Co. v. U. S„ 74 CLCL 692. 
D.C —Dollar v. Land, D.C., 62 F.Supp. 
919, reversed on other grounds 184 
F.2d 245, 87 App.D.Q 214, cer¬ 
tiorari denied 71 S.CL 198, 240 
U.S. 884, 95 LEd. 641, rehearing 
denied 71 S Ct 630, 340 U.S. 948. 95 
LEd. 684, certiorari denied 71 8.CL 
533. 340 U.S. 948, 95 LEd. 684. 

65 C.J. p 1337 note 10. 

Ambiguity as to priee 

(1) Under rule that when the par¬ 
ties to a contract of doubtful mean¬ 
ing, guided by self-interest enforce 
it for a long time by a consistent and 
uniform course of conduct, so as to 
give it a practical meaning, the 
courts will treat it as having that 
meaning, even though as an original 
proposition, they might have given 
it a different one, any doubt as to 
whether contracts with govemmsnt 
agency for sale to government were 
ambiguous with respect to whether 
purchase price should be seller’s call¬ 
ing price as fixed by Office of Price 
Administration would be resolved in 
favor of seller, in government’s ac¬ 
tion for refund allegedly due because 
of retroactive ceiling price regulation. 
—R. F. a v. United Distillers Prod¬ 
ucts Corp., D.C.Conn», US FBuppi 468, 
affirmed, C.A., 294 F.2d 51L 
<2) Compensation generally see in¬ 
fra i 93. 

Approval of method of keeping res* 
oafls bald net contemporary construc¬ 
tion of contract so as to commit gov¬ 
ernment’s officer to contractor’s inter¬ 
pretation of contract or bind govern¬ 
ment—Board of Directors, St Fran¬ 
cis Levee Dist v. U. £L, 98 CtCL 848. 
WWmst variance am to co n tracting 

The contractor may, by Its conduct 
waive Its i$ght to any advantage to 
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% n U1HTED SHATES 

The spirit, as well as the letter, of the contract is made , 98 or a separate writing made part of the 
to be observed ; 88 the words should be given a contract by reference , 98 are to be regarded as a part 
reasonable meaning, rather than an unreasonable of the contract; and ordinarily strangers to the con- 

one ; 89 the court will endeavor to give a construe- tract can claim no benefit, and are subject to no 

tion most equitable to the parties , 90 and one which liability thereunder . 1 The court may not, in the 
will not give one of them an unfair or unreasonable guise of construction, make a new and different con- 
advantage over the other , 91 or will adopt a con- tract for the parties . 8 
struction in accordance with justice and fair deal- „ ... . 

in*« instead of one which will entail loss to a A "cognized trade practice may not be refused 
party to the contract,** and will construe the con- "ecogmfcon by one contracting with the United 
tract to obviate the necessity that performance under Sts J tes wlthout advance notlcc ** rt ,ntends to do 
it will result in a violation of law ; 94 and the lan- so * 

guage of the contract will be given that construction Amounts and quantities. The provisions of the 
which one party knew the other party placed on contiact as to the number of arddes> or „ to 

it, or had a right to place on it.** quantities, to be furnished thereunder are bind- 

Applicable statutory provisions , 97 or a general ing , 4 but not estimates or statements of approximate 

contract pursuant to which a special agreement is quantities . 6 A contract to furnish quantities “re- 

therefrom by one of the parties by 
changing its interpretation of the 
regulation.—Cramp Shipbuilding Co. 
v. U. S. f 122 CtCl. 72. 

Provision of epecllleatloas as to 
wages 

A provision in contract that con¬ 
tractor should perform all work in 
strict accordance with specifications, 
“all of which are made a part here¬ 
to.*' Incorporated in contract provi¬ 
sion of such specifications that la¬ 
borers' wages should not be less than 
prevailing rate, as required by stat¬ 
ute and executive order.—U. S. ex rel. 
Johnson v. Morley Const. Co., C.C.A 
N.Y., 98 F.2d 781, certiorari denied 
Maryland Can. Co. v. U. a for Use 
and Benefit of Harrington, 69 B.Ct 
244, SO5 U.S. 651, 83 L.Ed. 421. 

1. U.S.—Evans v h U. a. 42 CtCl. 287. 
65 C.J. p 1337 note 15. 

a D.C.—U. a v. Cunningham, 125 F. 
2d 28, 75 U.&App.D.C. 95. 

a U.a—Cities Service Oil Co. v. U. 
a. 118 CtCl. 113, certiorari denied 
71 S.Ct 1014, 841 U.a 947, 95 L.Ed. 
1371. 

C U.S.—Floyd v. U. 8., 2 CtCl. 429. 
affirmed 8 Wall. 77, 19 L.Ed. 449. 
7 CtCl. 98. 

65 C.J. p 1338 note 20. 

Contract held sufficiently definite 

as to amount of cement to be used.— 
Union Paving Go. v. U. a, 107 Ct 
CL 405, certiorari denied 68 act 56, 
822 U.a 757, 02 L.Bd. 248. 

a U.a —Lobensteln ▼. U. 8L, CtCl., 
01 U.& 024. 23 L.Bd. 410. 

66 C.J. p 1888 note 21. 

Indefinite quantities; good fbftth 

In the Interpretation of contracts 
dealing with indefinite quantities, un¬ 
less all considerations of equity and 
justice are disregarded, a high de¬ 
gree of good faith should be required 
on the part of the government and 
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be derived from the variance as to 
contracting officer.—Sun Shipbuilding 
A Dry Dock Co. v. U. S.. 76 Ct.Cl. 
154. 

Payment of additional amount after 
oonteet 

(1) The fact that In one instance, 
under the contract, the government 
“after a long contest" finally paid the 
contractor an additional amount 
claimed does not show a contempo¬ 
raneous construction of the contract 
such as to vary what it seems to say 
on its face.—Grier-Lowrance Const. 
Co. v. U. S., 98 CtCl. 434. 

(2) Extra compensation generally 
see infra | 94. 

88. U.S.—Rupley v. U. S., 124 CtCl. 
59. 

89. U.S.—Girdler Corp. v. Charles 
Eneu Johnson A Co., D.CPa., 95 F. 
Supp. 713, affirmed, C.A, 194 F.2d 
533—Loftis v. U. S., 76 F.Supp. 816, 
110 CtGL 551. 

Where contract for construction of 
buUding provided for changes, provi¬ 
sion must be interpreted as meaning 
reasonable changes, for which allow¬ 
ances were to be made accordingly 
in time and money.—Great Lakes 
Const Co. v. U. S., 96 CtCL 878. 

8a U.S.—Girdler Corp. v. Charles 
Eneu Johnson A Co., D.C.PU., 95 F. 
Supp. 713, affirmed, C.A, 194 F.2d 
582. 

9L UA—Girdler Corp. v. Charles 
Eneu Johnson A Co., supra. 

9a U.fl.—U. 8. v. Southern Gulf 
Lumber Co* D.C.Ala., 106 F.Supp. 
816. 

98 . U.S.—U. 8. Southern Gulf Lum¬ 
ber Co., supra 

H U.S.—R. F, C v. United Distill¬ 
ers Products Corp,, D.GConn., 113 
F.8upp. 468, affirmed, CJL, 204 F. 
2d 511. 

8a U.S.—Plumlay v. U. *, 43 CtCl. 


266, modified on other grounds 33 
S Ct 139, 226 U.S. 545, 57 L.Ed. 342. 
65 C.J. p 1337 note 11. 

The sets of the parties may be 
considered for clarification of their 
intention.—Dollar v. Land. D.C., 82 
F.Supp. 919, reversed on other 
grounds 184 F.2d 245, 87 U.SApp.D.C. 
214, certiorari denied 71 S.Ct 198, 
340 U.S. 884, 95 L.Ed. 641, rehearing 
denied 71 &Ct 530, 340 U.S. 948, 95 
L.Ed. 684, certiorari denied 71 S.Ct 
533, 340 U.S, 948. 95 L.Ed. 684. 

9a U.S.—John McShain, Inc. v. U. 
S.. 97 CtCl. 281. 

"Kitchen equipment" construed 

U.S.—John McShain, Inc. v. U. S., 
supra 

97. U S.—Lambert Lumber Co. v. 
Jones Engineering A Construction 
Co. 47 F.2d 74. certiorari denied 51 
S.Ct. 489, 283 U.S. 842, 75 L.Ed. 
1452. 

Kan —Miser v. Kansas Bostwlck Irr. 
Diet No. 2. 239 P.2d 370. 172 
Kan. 157, appeal dismissed 72 S.Ct 
1053, 348 U.S. 954, 96 L.Ed. 1355. 

Provisions as to wages to be paid by 

contractors 

U.S.—Alliance Const Co. v. U. S., 79 
Cta. 730. 

9a U.S.—Miller v. U. S.. 65 CtCl. 
506, followed in Dyer A Co. v. U. S.. 
65 CtCL 612—Shofstall Hay A 
Grain Co. v. U. S., 65 CtCL 652. 
Kan.—Miser v. Kansas Bostwlck Irr. 
Diet No. 2, 229 P.2d 270, 172 Kan. 
157, appeal dismissed 72 S.Ct 1058, 
842 U.S. 954, 96 L.Ed. 1355. 

9a U.S.—Fore River Shipbuilding 
Co. v. U. 8., 62 CtCl. 307. 

65 C.J. p 1337 note 14. 

Party’ll ohaage of i mter pretatlom of 

A provision written into an ad¬ 
ministrative regulation, and from the 
regulation incorporated by reference 
into a contract may not be eliminated 
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quired” is * oontract for the amount needed by the 
government* 

Interpretation as not question of fact The inter¬ 
pretation of contract documents is not a question of 
fact within the meaning of the article of a standard 
contract relating to decisions on questions of fact . 7 

Liberal construction; strict compliance . A provi¬ 
sion of a government construction contract provid¬ 
ing for reference to the Secretary of Labor for the 
determination of any dispute concerning the prevail¬ 
ing wage rate to be paid under the contract has been 
required to be liberally construed to effectuate its 
purpose.* 

Liability on a construction contract entered into 
by the United States may be established only by 
strict compliance with its conditions.* 

A renewal of a contract is a recognition of the 
existence of the original contract . 10 

What law governs. The construction of contracts 
through which the United States is exercising its 
constitutional functions, and their consequences on 
the rights and obligations of the parties, present 
questions of federal law not controlled by the law 
of any state j 11 so, a contract made with the govern- 


UNITED STATES f N 

ment is, in contemplation of law, executed at the seat 
of government, and the lex loci contractus does not 
affect it 12 However, it has also been held that 
where a construction contract is made and per¬ 
formed in a particular state, the law of that state 
is to be applied in construing it . 12 

b. Specifications; Drawings 

The purpose of specifications and drawings Is to 
supplement the formal contract, and they must bo rea¬ 
sonably interpreted In the light thereof! but the stand¬ 
ard form of contract is paramount to the specifications 
and governs In case of conflict. 

The purpose of specifications and drawings is to 
supplement the formal contract by delineating the 
details of the work to be performed thereunder , 14 
and not to void an express provision written into 
the contract 16 

A provision of the specifications must be reason¬ 
ably interpreted in the light of the known facts and 
reasonable knowledge possessed by the government 
as to conditions . 16 Where the government draws 
specifications which are fairly susceptible of a cer¬ 
tain construction and the contractor so construes 
them, justice and equity require that that construc¬ 
tion be adopted ; 17 where the specifications are not 


its agents—Gemsco, Inc. v. U. S., 
115 CLCL 209. 

Wtet or loss* 9 

(1) In the setting of the contract 
in suit, the term “more or less" was 
intended to cover minor errors.—Rup- 
ley v. U. S.. 124 Ct.Cl. 59. 

(2) “More or less/' as used in con¬ 
tract with respect to acreage to be 
cleared, held to show that quantities 
stated were mere approximations — 
Hirach v. U. 8.. 104 Ct-Cl. 45. 

(2) Where the words “more or 
less" are used In the contract follow¬ 
ing directly after the figures stating 
the yardage to be moved and placed, 
the contract Is not limited to the ex¬ 
act amount stated.—Orleans Dredg¬ 
ing Co. v. U. 8.. 86 CLCL 404. 

(4) Specifications for dredging es¬ 
timating amount of material to be 
excavated, but providing that con¬ 
tractor would be required to exca¬ 
vate at contract price quantity of 
material necessary to complete work 
specified, whether snore or less than 
amount estimated, did not amount to 
a warranty by government that esti¬ 
mated quantities of material in areas 
to be dredged were accurate for pay 
purposes.—Breymsnn v. U. 8* IS 9. 
Supp. 398. 106 CtCt 367. 

(6) Where a contract for a dredg¬ 
ing project states the yardage esti¬ 
mated as necessary to be dredged 
tp complete the work, but .provides 
that “the tlplted States reserves the | 


right to require the removal of such 
yardage as will complete the work, 
be it more or less than the quantity 
above estimated,” the words “more 
or less” must be given a more exten¬ 
sive meaning than in their ordinary 
use for denoting slight variations in 
estimated amounts, and the contract 
must be held to require the comple¬ 
tion of the project.—Morris St Cum- 
ings Dredging Co. v. U. 8., 78 CLCl. 
511. 

8 . U.S.—Mueller v. U. 8.. 19 CLCL 
581, affirmed 5 S.Ct. 380, 113 U.S. 
153, 28 L.Ed. 946. 

65 C.J. p 1338 note 22. 

7 . U.S.—Moorman v. U. S.. 82 P. 
Supp. 1010, 113 Ct-Cl. 159, reversed 
on other grounds 70 S.CL 288. 338 
U.S. 457, 94 L.Ed. 256. 

& U.S.—Gillio* v. Webb, C.CJLGa., 
99 F.2d 585. 

9 . D.C.—U. 8. v. Cunningham, 125 F. 
2d 28, 75 U.S.App.D.C. 95. 

10. U.8.—Kuney v. U. a, 95 CLCL 
512. 

11 . U.S.—U 8. v. Allegheny County, 
Pa., 64 S.Ct. 908. 322 U.S. 174, 88 
L.E& 1209—U. 8. v. Jones, C.A.Or., 
176 F.2d 278. 

12 . U.S.—Duncan v. U. 8., Da., 7 Pet. 
435, 8 L.Ed. 739. 

65 C.J. p 1338 note 19. 

18. U.a —U. a for Use and Benefit 
of Davies v. Blauner Const. Co., 
D.C.Mass., 37 F.Supp. 968, 
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14. U.S.—Loftis v. U. 8., 76 F.Supp. 
816, 110 Ct.Cl. 561. 

Requir ement of removal of foreign 

material from concrete.—Silas Mason 
Co. v. U. 8., 116 CLCL 1. 

15. U.S.—Loftis v. U. a, 76 F.Supp. 
816. 110 Ct-CL 651. 

ia U.S.—Loftis v. U. 8., supra. 
Circumstances net Chewing contem¬ 
poraneous construction. 

Where, under contract for various 
items of work under a unit price 
contract, certain units of work are 
erroneously classified and paid for 
at the higher of two prices, and 
thereafter the contracting officer, 
when his attention is called to the 
classification, immediately directs a 
different classification, the circum¬ 
stances are not significant as a con¬ 
temporaneous construction of the 
specifications by the parties.—Silas 
Mason Co. v. U. 8., 116 CLCL 1. 

17. U.S.—Peter Kiewit Sons* Cou v, 
U. a, 109 CLCl. 390. 

(1) Specification providing for 
driving of piles ‘’without injury to 
the pile" construed to require con¬ 
tractor to cut off portion of the pile 
which had been broomed in driving. 
—Arundel Oorp. v. U. a, 96 CLCL 77. 

(2) When the language of the spec¬ 
ifications Is construed in connection 
with the other provisions of the con¬ 
tract and specifications and the con¬ 
duct off the parties, it is dear that 
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explicit, the provisions of a contract must be Inter¬ 
preted in the light of the contractor’s experience . 19 

A procedural provision of the specifications, in¬ 
tended to provide an orderly method for carrying 
out the provisions and purposes of an article of 
the standard formal contract, must, if possible, be 
read and interpreted in the light of, and consistently 
with, the provisions of the formal contract 19 

The provisions of a standard form of contract, 
and the policies stated therein, are paramount to the 
specifications 99 and will govern in case of incon¬ 
sistency or conflict . 21 So, a standard contract duly 
prepared and approved by the proper authority of 
the government is binding on the writer of specifica¬ 
tions covering a specific project , 22 and such con¬ 
tract provisions control unless they are modified or 
changed by a proper provision, inserted by proper 
authority, inserted in the article of the contract 
provided for that purpose . 22 The fact that speci¬ 
fications which are intended to delineate the work 
to be done and the procedures to be followed are 
made a part of the contract by an article thereof 
does not warrant die conclusion that they override 
an express provision of the contract 24 Conflicts 
appearing in contract specifications with respect to 
an item obviously an essential element of the con¬ 
tract work are not to be determined in all instances 
on the question of punctuation . 22 

Difference between drawings and specifications . 
Under a contract provision that in case of difference 
between drawings and specifications the specifics- 


tfons shall govern, In a partftdhir case ho sueh dif¬ 
ference was found as to require the drawings to be 
discarded from the contract 29 . 

m . 

da 

After advertisements, Mde,* and aeoeptanoes, the 
parties are controlIsd by the terms of the contract, which 
Is to be construed In connection with the circular oaltino 
for bids, when re fer re d to in the oontrsot. 

The common-law rule that prior understandings 
of contracting parties are merged in the final con¬ 
tract cannot be strictly applied to government con¬ 
tracts required by law to be made by advertisements, 
bids, and acceptances , 27 the parties being controlled 
solely by the terms of the contract , 29 which is to be 
construed in connection with the circular calling 
for bids when referred to in the contract 29 

A bidder has a right to take into consideration the 
information and data disclosed in the specifica¬ 
tions, and on the drawings , 20 and to read and rea¬ 
sonably interpret such provisions in the light of 
other provisions of the contract . 21 

d. Authority of Officer 

A contractual provision empowering the contracting 
officer to eettle dleputee arielng under the contract hae 
been narrowly construed; hie decision contrary to the 
mandate of the contract must be act aside. 

A provision of a contract giving the contracting 
officer the right to settle disputes arising under the 
contract has been required to be narrowly con¬ 
strued ; 22 if he acts contrary to the mandate of the 


the parties had in mind, at the time 
of making the contract, only the 
freight ratea on the cement involved. 
—Bessemer Limestone A Cement Co. 
v. U. a. 99 CLCL 199. 

(I) A provision In specifications 
estimating Quantities of work to be 
performed, and stating that con¬ 
tractor will be required to complete 
work whether the required quanti¬ 
ties ere more or less than the 
amounts estimated, means that esti¬ 
mates in invitations for bids are not 
guaranteed amounts, but does not 
mean that provision in subsequently 
executed contract for modification to 
conform to unforeseen conditions la 
to be cancelled or that considerations 
of equity and justice are to be dls- 
reghrded.—Peter Kiewftt Sons' Ool v. 
U. SL, *74 F.Supp. 165. 106 CtCS. 61T. 

IS. T74SL— SchmoU v. U. &, 86 CLCL 

111 

IS. U.S.—SKoorman v. U. 8.. 89 F. 
Supp. lttd US CLCL 158, reversed 
an other grounds Tl 8.CL SSI, SSS 
tm 457, 84 X*Bd. 856 



90l U.8 .—Pfotzer v. U. S. f 77 F.Supp. 
880. Ill CLC1. 184. certiorari denied 
68 S.CL 287. 335 U.S. 885. 83 L.Ed. 

424. 

3L U.S.—Pfotzer v. U. 8., supra. 

SSL U.S.—Moorman v. U. 8., 82 F. 
Supp. 1010. 118 CLCL 158. reversed 
on other grounds 70 S.CL 288. 838 
U.& 457, 84 L.Bd. 256. 

9L U.S.—Moorman v. U. 8., supra. 
94. U.S.—Moorman v. U. 8., supra. 
98. U.8.—Schmoll v. U. 8., 86 CLCL 
| 632. 

9A U.S.—Virginia Engineering Co. 

v. U. S.. 161 CLCL 516. 

97. U.8.—Mueller v. U. &. 18 CLCL 
581. affirmed 5 S.CL 380. 113 UJ3. 
153. 28 LJBSd. 946. 

Advertisement end proposals see su¬ 
pra | 87. 

9ft. U.S.—Excelsior Motor Manufac¬ 
turing A Supply Co. v. U. 8* 61 CL 
CL 466. 

65 C.J. p 1387 note 17. 

Bid form as part of contrast 
A bid form which was expressly 
mad e a part of the specifications be¬ 
came part of a construction con- 
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tracL—Pfotser v. U. £L. 77 F.Supp. 
890. Ill CLCL 184. certiorari denied 
69 8.CL 237. 385 U.8L 885, 92 LEd. 
424. 

Examination of hid form 

Provisions of bid form not express¬ 
ly made part of specifications may 
be examined to ascertain intention 
of construction oontracL—Pfotzer v. 
U. 8* supra. 

99. U.8.—Rosenberg v. U. 8.. C.C.A. 
Cal.. 21 F.2d 888. certiorari denied 
50 S.CL 28, 289 U.8. 571, 74 JUEd. 
628. 

90. U.S.—Loftle v. U. 8* 78 F.Supp. 

816, 110 CLCL 551. 

8L U.8.—Loftls vi U. &, supra. 

9& U.S.—Penker Const Co. v. U. 8.. 
98 CLCL L 

Conclusiveness of officer's decision as 
to performance aee Infra | 98. 

Such provision gives officer author¬ 
ity to interpret the provisions of the 
con tr act and to determine the work 
required thereby to bo done, the fit¬ 
ness of the material, and the suffi¬ 
ciency of the workmanehtpv--4Peaker 
Const Co. v. U. 8* supra. 


U4L—Moorman 1 v. U. &, supra. 
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contract, Us decision must be set aside, 18 So, a 
provision making the contracting officer’s decision 
final in disputes as to questions of fact gives him 
no authority to determine the proper construction 
of the contract 84 

Where a contract provides for the decision of 
controverted questions by the contracting officer, the 
•decision or judgment of another officer or authority 
may not be substituted by the government for the 
independent action of the contracting officer. 86 

> 

$ 92. -— Cost-plus Co ntract s 

Tht rights and obligations of the parties to a cost- 
plus contract depend on Its terms, which determine the 
Inclusion or exclusion of particular items as part of the 
cost. 

The rights and obligations of the parties under 
a cost-plus contract depend on the terms of the 
contract. 36 The contractor is not a trustee for the 
government, 37 but is bound to make the best terms 
he can with respect to matters for which he is to 
to be reimbursed by the government, 38 and the fair¬ 


ness of the contractor's transactions with the gov¬ 
ernment’s contracting officer will be rigidly scruti¬ 
nized. 38 

Items expressly excluded by the terms of the con¬ 
tract, 46 or which were obtained without the approval 
of the government’s representative as required by 
the contract,** may not bq, excluded in the cost; 
but ordinarily items of expense incurred with the 
approval of the officer in charge, 48 unless acting out¬ 
side the scope of his authority, 48 or required by the 
terms of the contract, 44 are included. As discussed 
infra § 98, when the contract provides that the con¬ 
tracting officer’s decision shall govern, his approval 
and payment of expenditures, or such approval by 
a superior officer who is given the final decision, 
is ordinarily binding, but may be nullified by low¬ 
ing such fraud or gross mistake as indicates bad 
faith. 

Subject to these general rules, traveling expenses 
of skilled laborers, 46 the expense of transportation 
of employees, 46 taxes, 47 a privilege license fee, 48 
legal fees or expenses, 48 compensation of account- 


OowMuiMtttti m not decision of offi- 
©er 

A communication from the con¬ 
tracting officer to hla superior, not 
written in the form of a decision, but 
of a recommendation, and not ad¬ 
dressed or communicated to plaintiff, 
was not a decision of the contracting 
.officer within the meaning of such 
•contract provision.—Clarke Bros. 

Const. Co. v. U. S, 103 CtCl. 67. 
•Ghange of method and equipment 
Where a construction contract au¬ 
thorises the officer to make changes, 
suoh authority does not extend to an 
unnecessary substitution of method 
-and equipment for a method and 
equipment theretofore approved by 
him and sufficient to do the work.— 
Pope v. U. 8.. 70 Ct.Cl. 64. 

33. U.S.—Penker Const Co. ▼. U. S, 
96 CtCL 1. 

9t U.S.—Schmoll ▼. U. 8., 91 CtCl. 

1 . 


at U.S.—Phoenix Bridge Co. v. U. 
8.. 86 CtCl. 60S. 

at U.S.—William Cramp lb Sons 
Ship A Engine Bldg. Co. v. U. S, 
72 CtCl. 146. 

Exer cise of good faith or oar# 

Under contract, it was intended 
that contractor should be reimbursed 
for every sort of expense or liability 
incurred as result of carrying out 
contract with sole exception of ex¬ 
penses Incurred as result of failure 
of contractor's officers to exercise 
good faith or degree of care which 
they exercised in carrying out their : 
-own business.—Federal Cartridge 


Corp. v. U. S. f 77 F.Supp. 380, 111 Ct 
Cl 372. 

Contractor entitled to retain cash 
discounts 

U.S.—Cramp Shipbuilding Co. v. U. 
8.. 122 CtCL 72. 

Omission of particular costs ftom 
cost estimates held not to make such 
costs non-relmbursable under con¬ 
tract—Bell Aircraft Corp. v. U S, 
100 F.Supp. 661, 120 Ct Cl. 398, affirm¬ 
ed 73 S Ct. 102, 344 U.S. 860. 97 L,.Rd. 
668 . 

37. US.—U. S. v. George A. Fuller 
Co. DC.Kan., 296 F. 178—U. S. v. 
A. Bentley A Sons Co., DC.Ohio. 
293 F. 229. 

38. U S.—U. 8. v. A. Bentley A Sons 
Co., supra. 

65 C.J. p 1339 note 27. 

39. U.S.—U S. v. A. Bentley A Sons 
Co., supra. 

40. U.S.—Lang Products Co. v. U. 8.. 
58 CtCl. 167. 

65 C J. p 1339 note 29. 

Stems of overhead 

US—Hotpolnt, Inc. v. U. S„ CtCl., 
117 F.Supp. 672—J. A. Jones Const 
Co. v. U. S.. 84 F.Supp. 643, 114 
CtCl. 270. 

41. U.S.—Pan Am. Airways v. U. 8., 
81 F.Supp. 231, 112 Ct,CL 383. 

66 C.J. p 1339 note 30. 

48. U.S.—Bates A Rogers Const Co. 

v. U. 8., 58 CtCl. 392. 

66 C.J. p 1339 note 81. 

43. U.S.—Central Const Corporation 
v. U. &, 63 CtCL 290. 

66 CJ. p 1339 note 33. 
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44. U.S.—Mason A Hanger Co. v. 
U. S„ 66 CtCl 238. affirmed 43 8. 
Ct 128, 260 U.S. 323. 67 LJESd. 286. 

65 C.J. p 1339 note 33. 

45. U.S.W. Henry Miller. Inc., v. 
U. S., 64 CtCl. 599. 

46. U.S.—Dayton Airplane Co. v. U. 
S.. C.C.A.Ohio. 21 F.2d 678. 

47. Genital stock taxes 

U.S.—Todd Shipyards Corp. v. U. 8.. 
93 F.Supp. 807, 117 CtCl. 766. 
Excise taxes ox privilege of doing 
business as corporation.—North 

American Aviation of Kan. v. U. 8^ 67 
F.Supp. 1007, 107 CtCl. 69. 

War taxes on Items of expense 
U.S.—James Stewart ft Co. v. U. 8., 
69 CtCl. 296. 

66 C. J. p 1339 note 39. 

Special war-risk tax under state 
employment and security law.—Fed¬ 
eral Cartridge Corp. v. U. 8L, 77 F. 
Supp. 380, 111 CtCl. 872. 

43. U.S.—J. A. Jones Const Co. v. 
U. Sm 84 F.Supp. 848, 114 CtCl. 
270. 


U.S.—J. A. Jones Const Co. v. U. &, 
supra. 

49. U.S.—Cramp Shipbuilding Co. v. 
• U. 8., 122 Cta. 72. 

Sait for soots or less under oost-pims 

U.S.—-Todd Shipyards Corp. v. U. 

92 FJ3UPP. 607. 117 CtCL 768. 


UJ3.<—Todd. Shipyards Corp. v. U. A 




n c.j.s. 
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ants, 69 subscriptions to charitable organizations, 61 
and other expenditures 66 have been allowed as part 
of the cost Under other contracts and authorities, 
interest on loans to carry on the work, 66 fees of 
attorneys in defending suits, 64 and charitable con¬ 
tributions 66 have been disallowed. 

Under a contract to pay the cost plus a reasonable 
profit, the department may not fix the profit at an 
inadequate sum because of what was done under 
a prior contract 66 Where the contractor is induced 
to do work after the expiration of the contract by 
promises of a supplemental contract, he is entitled 
to the specified compensation for the work so done. 67 
If the amount paid under such a contract is suffi¬ 
ciently in excess of what should have been paid to 
warrant the inference of fraud, the government is 
entitled to relief, 68 but the necessary facts must be 
pleaded 69 and proved. 60 


Records and documents . It is the duty of a con¬ 
tractor under a contract on a cost-plus bans to 
keep adequate records to justify the actual costs 
reported, 61 and, further, to keep the usual docu¬ 
ments to substantiate his claims for reimburse¬ 
ment. 62 

§ 93. -Compensation 

a. In general 

b. Deductions and offsets 

a. In General 

A contractor’s compensation la determinable from the 
terms of the contract, which also determines whether 
he is entitled to reimbursement for expenses. If the 
contract does not fix the compensation, the reasonable 
or market value la recoverable. 

The compensation of the contractor under a gov¬ 
ernment contract is determinable from the terms of 
the contract, 63 and by the construction of its various 


SOl U.S.—-Dayton Airplane Co. ▼. U 
S., C.C.A.Ohio, 21 F.2d 67S—Cramp 
Shipbuilding Co. v. U. S. 122 CL 
Cl. 72. 

51- U.S.—Cramp Shipbuilding Co. v. 
U. S. t supra. 

58. Particular expendi tur es 

(1) Expenditures for directors* 
fees and expenses, salaries and ex¬ 
penses of public relations personnel, 
dues to business associations, and 
subscriptions to business magazines. 
—Cramp Shipbuilding Co. v. U. 8., 
supra. 

(2) Where contract provided that 
ship-builder should be reimbursed 
for actual cost of all labor properly 
chargeable to construction and pro¬ 
tection of vessels, including overtime 
pay, and employees recovered judg¬ 
ment against ship-builder for liqui¬ 
dated damages for preliminary activi¬ 
ties between years 1941 and 1946 
and compensability of such activities 
was not determined until 1946, ship¬ 
builder was entitled to recover such 
amount.—Todd Shipyards Corp. v. 
U. S.. 93 F.Supp. 807, 117 CtCl. 766. 

Fro-rated portion of tooling ex¬ 
pense held allowable as part of cost. 
Fact that experimental, development, 
and production tooling expenses were 
incurred several years prior to entry 
into -co n tracts was immaterial on 
question whether such items were 
allowable as costs, since charges 
were incurred, and properly defer¬ 
red, In expectation that experiments 
would lead to profitable production 
contracts for manufacture and sale 
of articles to which research and de¬ 
velopment would apply —Bell Air¬ 
craft Corp. v. U. 8., 190 F.Supp. r 61, 
120 CtCL 898, affirmed 78 B.Ct 102, 
844 U.8.400, 07 LJDd. #08. 

PS. U.8.—"Austin Co. v. U. 8., 68 CL 
a. 98. i 


54. U.S.—Central Const. Corporation 
v. U. S, 63 Ct.CL 290. 

55. U.S.—Hotpoint Inc. v. U. S., 117 

F.Supp. 672. 127 Ct.Cl. 402. certio¬ 
rari denied 75 S.Ct. 32. 348 U.S. 820, 
99 L Ed.-. 

Exclusion as overhead 

U S —-Hotpoint Inc. v. U. S, supra. 

Employes benefits only incidental 

U.S.—Hotpoint Inc v. U. 8., supra. 

58. US —Lang Products Co. v. U. S., 
58 CtCl. 175. 

65 C.J. p 1339 note 48. 

57. U S —Stewart-McGehee Const 

Co. v. U. S., 58 CtCl. 1. 

58. U.S.—U. S. v A. Bentley & Sons 
Co., D.C.Ohio, 293 F. 229. 

58. U.S —U. S. v. A. Bentley & Sons 
Co., supra. 

65 C.J. p 1340 note 46. 

60. U.S.—U. S. v. A. Bentley A Sons 
Co., supra. 

61. US—Sherwood Distilling Co. v. 
Ryan, Em.App., 190 F.2d 314. 

62. U.S.—Sherwood Distilling Co. v. 
Ryan, supra. 

63. U.S.—U. S. v. Lundstrom, C.CA 
Or., 139 F.2d 792—Pacific Mari¬ 
time Ass'n v. U. S., 108 F.Supp. 608, 
123 CtCl. 667, rehearing denied 117 
F.Supp. 307, 125 Ct CL 210—Jo¬ 
seph Meltzer, Inc., of N. J. v. U. 8., 
77 F.Supp. 1018, 111 CtCL 389— 
Pfotser v. U. 8., 77 F.Supp. S90, 
111 CtCL 184, certiorari denied 69 
S.Ct 237, 385 U.S. 885, 93 L.Ed. 424 
—Olson Const Co. v. U. 8., 75 F. 
Supp. 1014, 110 CtCl. 249—Foreign 
Trade Management Co. v. U. S., 74 
F.Supp. 652, 109 CtCl. 587, oertio- 
rarl denied 08 S.Ct 1845, 384 U.S. 
832, 02 L.Ed. 1758—Great Lakes 
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Dredge A Dock Co. v. U. 8.. 62 F. 
Supp. 675, 104 CtCl. 818, certiorari 
denied 66 SCt 1342, 228 U.S. 852. 
90 L.Ed. 1625—Pope v. U. 8.. 62 F. 
Supp. 408, 104 CtCl. 496, certiorari 
denied 66 SCt 334, 826 U.S. 780. 
90 L.EML 472. rehearing denied 66 
S.Ct 520, 827 U.S. 813, 90 L.Ed 
1038, rehearing denied 66 S.Ct 1835. 
328 US. 879, 90 LEd. 1647—Mc¬ 
Clure v. U. S. 125 CtCl. 28—Cities 
Service Oil Co. v. U. S.. 118 Ct Cl. 
118, certiorari denied 71 S.Ct 1014, 
841 U.S. 947. 95 L Ed. 1371—Central 
Excavators, Inc., v. U. 8., 116 CtCl. 
744—Silas Mason Co v. U. 8., 116 
Ct Cl. 1—Corporation Argentina De 
Productores De Carnes v. U. 8., 115 
CtCl. 679—Remington Rand v. U 
S., 106 CtCl. 127—Breymann v. U. 
8. 105 CtCl. 400—Shriver v. U. S.. 
103 CtCl. 321—Modern Indus. Bank 
v. U S., 101 CtCl 808—U. S. Lines 
Operations v. U. S., 99 CtCl. 744— 
Somerville Co v. U. 8., 99 CtCl. 
329—John McShain, Inc., v. U. S., 
97 CtCl. 493—McGlono v. U. 8, 96 
CtCl. 507—Arundel Corp. v. U. S.. 
96 CtCl. 77—Aluminum Co. of 
America v. U. S., 87 CtCl. 96—Or¬ 
leans Dredging Co. v. U. S., 86 Ct. 
Cl. 404. 

65 C.J. p 1340 note 49. 

Walt p rl oee 

(1) Generally.—Orlno v. U. 8., 77 
F.Supp. 988, 111 CtCl. 491. 

(2) Price determined by prelim¬ 
inary and test runs.—Pottsville Cast¬ 
ing A Mach. Shops v. U. 8., 101 F. 
Supp. 370.121 CtCl. 129. 

Prtes subject to a u to ma ti c change 
according to the amount of steel re¬ 
quirement entering into the construc¬ 
tion of vessels contracted for.— 
Charles Ward Engineering Works v. 
U. ft* 75 CtCL 897. 
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provisions 64 and phrases. 66 All of the provisions are 
to be construed together, 66 and in the way provided 
in the contract; 67 and any pertinent regulation 
must also be applied. 66 If a successful bidder mis* 
calculated the price or costs, he must, of course, 
bear the loss, 66 provided there was nothing to put 
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the contracting officer of the government on notice 
that a mistake had been made; 76 and where the 
agreed compensation appears inadequate, but the 
contractor does not pursue the method plainly laid 
down in the contract in order to establish what* 


TrorlfioA u to hagjg of payment hold 
not watvod 

US.—Anderson ▼. U. 8., 34 F.Supp. 
490, modified on other grounds, C. 
C.A., 123 F.2d 18. 

Option aa to mods of payment held 
not to make clause ambiguous.— 
John H. Dulany 4k Son v. U. 8., 94 F. 
Supp. 954, 119 CtCl 358. 

State of oessatloa of hostilities 
US.—Glrdler Corp. v. Charles Eneu 
Johnson A Co., D.C.Pa., 95 F.Supp. 
713, affirmed, C.A., 194 F.2d 533 
Time for determination of price; re¬ 
porta 

U.S.—R. F. C. v. United Distillers 
Products Corp., D.C.Conn, 113 F. 
Supp. 458, affirmed, C.A, 204 F 2d 
511. 

meaao n a hleno as of official determi¬ 
nation of prloe by Office of Price Ad¬ 
ministration held immaterial in in¬ 
terpretation of contract for sale of 
goods to government—R F. C. v. 
United Distillers Products Corp., su¬ 
pra. 

Meth o d for measuring excavations 

for payment.—Dunn v. U. S., 100 Ct 
CL 440. 

64. Particular provtatona construed 

(1) Provision for price revision.— 
Fruhauf Southwest Garment Co. v. 
U. S., CtCl., 111 F.Supp. 945—Loftis 
v. U. a. 75 F.Supp. 816, 110 CtCl. 551 

(2) Provision as to carrying or 
storage charges.—Flour Mills of 
America v. U. a, 72 F.Supp. 603, 109 
Ct-CL 115. 

(2) Provision that unit prices 
would not bo applied to changes re¬ 
quiring use of different specifications. 
—Qerhardt F. Meyne Co. v. U. S., 76 
F.Supp. 811, 110 CtCl. 527. 

(4) Other provisions.—Sherwood 

Distilling Co. v. JL F. C.. C.A.Md. t 201 
F 2d 42—U. a v. United Gas Corp., 
C.C.A.Tex., 124 F.2d 389—R. F. C. v. 
United Distillers Products Corp., D.C. 
Conn., 113 F.Supp. 468, affirmed, C.A., 
204 P.2d 611—U. 8. v. Southern Gulf 
Lumber Co., D.C.Ala., 106 F.Supp. 815 
—Duhame v. U. 8.. Ct.Cl., 119 F. 
Supp. 192—Orino v. U. 8., 77 F.8upp. 
938, 111 CtCl. 491—Pfotser v. U. 8., 
77 F.Supp. 890, 111 CtCl. 184, certio¬ 
rari denied 69 8 Ct 237, 335 U.S. 885, 
. 93 L.Ed. 424—John Arborio, Inc., v. 
U. 8., 76 F.8upp. 113, 110 CtCL 432— 
Wm. Bisenberg 4k Sons, to Use of ASt- 
na Can A Bur. Co., v. U. 8., 75 F. 
Supp. 1006, 110 CtCL 883—Peter Kie- 
wit SonaP Co. v. U. a, 108 CtCL 390— 
-James McHugh Sons, Inn, v. U. a. 


99 CtCl. 414—Bessemer Limestone 4k 
Cement Co. v. U. S., 99 CtCl. 195- 
Ruff v. U. a, 96 CtCL 148—Cooper 
v. U. 8.. 84 CtCl. 436—65 C.J. p 1340 
note 49 [c]. 

08. Particular phrases oonstrned 

(1) “Actual acreage cleared as de¬ 
termined by computation based on 
field surveys’*—Page and Nelson v. 
U. S, 120 CtCl. 27. 

(2) “Adjustment charge,** con¬ 
strued in connection with context, 
held to mean charge affecting a tax. 
—Kelly v. U. S.. 91 F.Supp. 305, 116 
CtCl 811. certiorari denied 71 S Ct 
78, 340 U S 850, 95 L Ed. 623, rehear¬ 
ing denied 71 S Ct. 236, 340 U.S. 898, 
95 LEd. 651. 

(3) “Applicable O.P.A. ceiling 
prices" held to be those applying 
when sale was consummated, i. e., 
on delivery of goods —Pacific Co¬ 
op Poultry Producers v. U. S., 91 F. 
Supp. 572, 117 CtCl. 285, motions 
granted in part and overruled in part 
92 F.Supp 983. 117 CtCl. 285. 

(4) “During the operative period 
of the contract.*’—R. F. C. v. United 
Distillers Products Corp., DC.Conn.. 
113 F Supp. 468, affirmed, CA., 204 F. 
2d 511. 

(5) “Increase or decrease of cost," 
in provision for equitable adjust¬ 
ment, held not broad enough to in¬ 
clude damages for delay.—U. S. v. 
Rice. CtCl.. 63 S Ct 120, 317 U.S. 61, 
87 L.Ed. 53. 

(6) “Net”—Oltedale v. U. S.. D.C 
R.I., 39 F Supp. 998. 

(7) “Pay time,*’ in connection with 
dredging contract held to include 
time spent in laying pipeline at the 
new location after shutting down the 
preceding operation.—McWilliams 
Dredging Co. v. U. a, 118 CtCl. 1. 

(8) “Plane of the joints."—Silas 
Mason Co. v. U. 8., 116 CtCl. 1. 

(9) “Protected area."—Binghamton 
Const Co. v. U. a, 107 F.Supp. 712, 
128 CtCl. 804, reversed on other 
grounds U. S. v. Binghamton Const 
Co.. 74 S.Ct 438, 347 U.a 171, 98 L. 
Ed. 594, rehearing denied 74 S.Ct 538, 
347 U.S. 926* 98 L.Bd. 1079, rehear¬ 
ing denied 74 S.Ct 625, 347 U.S. 940, 
98 LEd. 1089, rehearing .denied 74 8. 
Ct 674, 347 U S. 968, 98 UEd. 1102. 

(10) •Tramways."—Silas Mason 

Co. v. U. 8., supra. 

•0, U.S.—U. a v. Skinner 4k Eddy 

Corporation, D.C. Wash., 28 F.2d 

373, modified on other grounds, C. 
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G.A., 86 F.2d 883, certiorari dis¬ 
missed 60 8.Ct 248, 281 U.S. 770, 
74 L.Ed. 1190—Peter Kiewit Sons' 
Co. v. U. 8., 109 CtCL 300. 

Where innouei stent clauses ootid 
not he reconciled, that clause was 
followed which harmonised with rest 
of contract—Joseph A. Holpuch Co. 
v. U. S. 67 F.Supp. 949. 104 CtCl 274. 
reversed on other grounds 66 S.Ct 
1000, 328 Ua 234. 90 L.Ed. 1192— 
Joseph A. Holpuch Co. v. U. S., 67 F. 
Supp. 945, 104 CtCl. 254, reversed on 
other grounds 66 S.Ct 1000, 328 U.S. 
234. 90 L.Ed. 1192. 

87. U.8—Dunbar A Sullivan Dredg¬ 
ing Co. v. U. S., 70 CtCl. 76. 

65 C.J. p 1340 note 51. 

Cubic yardage of concrete supplied; 
ingredients immaterial.—Chalker 4k 
Lund Co. v. U. a, 121 CtCl. 48. 
fihMy tfl condit ions 

Provision with respect to addition¬ 
al compensation in case changed con¬ 
ditions should be encountered must 
be reasonably interpreted in the light 
of the known facts and reasonable 
knowledge possessed by the govern¬ 
ment as to conditions.—Loftis v. U. 
S.. CtCl., 76 F Supp. 816. 

Mental per hour held recoverable 
for rental of hydraulic equipment 
and not merely rental per pumping 
hour.—Merritt v. U. S., 96 CtCL 421. 

68 . U.S.—Warner Const Co. v. U. 8., 
CtCl., 115 F.Supp. 465. 

“Invested capital** in regulation 

disallowing interest on invested capi¬ 
tal as cost of performance of con¬ 
tract refers to charge made by eon- 
tractor who does not borrow money 
but uses his own to finance the proj¬ 
ect; and contractor engaged In con¬ 
struction of government dam was 
entitled to interest on money he had 
borrowed from a hank, in connection 
with construction.—Warner Const. 
Co. v. U. S., supra. 

m filiations me* given retroaetiv ef¬ 
fect 

U.S.—New England Foundation Co. 
v. U. 8., 116 CtCl. 293. 

69. US—Lundatrom ▼. XT. 8., D.C. 
Or.. 53 F.Supp. 709, affirmed. Y£ S., 
v. Lundatrom, C.CLA., 130 F.2d 703. 

70. U.S.—Dougherty v. U. &, 102 
CLCL 240. 

Besson for rule 

Equity will not relieve from un¬ 
ilateral mistake.—Dougherty v. U. ft, 
102 CtCL 243. 
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ever rights he may hare had, he may not recover 
additional compensation.* 1 

A con t r ac tor may not recover for work not per¬ 
formed, 71 hut is entitled to the agreed compensation 
when he does the work agreed on, even though it 
does not accomplish the desired result. 73 

The contractor is not entitled to the agreed price 
for goods delivered by a third person and not ac¬ 
cepted as deliveries under the contract, 74 or for 
goods returned and accepted by him. 76 Where a 
portion of a tract to be cleared is erroneously ex¬ 
cluded therefrom, so that that portion is cleared by 
another, the contractor is not entitled to compensa¬ 
tion for the clearing thereof. 76 

A contractor proposing that certain work be 
omitted and agreeing to accept a reduction, on that 
account, in the total contract price, may not, on 


91 

the government 9 * acceptance of the proposal and the 
subcontractor's refusal to accept a like reduction, 
recover the difference from the government 77 

When the compensation is not fixed by the con¬ 
tract, 78 as where the contract provides for compen¬ 
sation to be agreed on, 78 the reasonable or market 
value is recoverable; but the reasonable value of 
work never accepted may not be recovered where, 
in the performance of the contract, the government 
has been defrauded out of large sums of money. 86 

Reimbursement for expenses. The contfctctor is 
not entitled to reimbursement for expenses unless 
authorized by the contract 81 

A reed estate broker is not entitled to compensa¬ 
tion where his contract provides that his commis¬ 
sions shall be due and payable only as title to each 
parcel is acquired by the government, and where, by 
reason of a court decision, the project is abandoned 


71. U.8.—McGlone v. U. &. 96 CLCL 
607. 

78. U.8.—H. B. Kelson Const Co. ▼. 
XT. S.. 87 CLCl. S75. 

73. U.S—Whitlock Coil Pipe Co. v. 

U. 8., 72 CLCL 473—Dayton- 

Wright Co. ▼. U. S. t 64 CLCL 544. 

74. U.S.—Dold v. U. 8., CLCL. 14 8 . 
CL 1187, 154 U.a 645, 24 LEd. 
1102 . 

65 C.J. p 1341 note 57. 

75 b U 8 —G. 8. Briggs St Co. v. U. a, 
62 CL Cl. 252. 

66 C.J. p 1341 note 58. 

78. XT.8.—Page and Kelson v. XT. 8., 
120 CL Cl. 27. 

77. XT.S.—SchmoU v. U. 8, S3 CLCL 
572. 

Subcontracts generally see infra I 
106. 

7a XT.8.—Corporation Argentina De 
Productrires'De Carnes v. XT. 8., 115 
CLC1. 679—Winiams Iron St Bronse 
Co. ▼. XT. 8., 90 CLCL 111. 

65 C.J. p 1341'voter 54. 
Misunderstanding as to Ud; lowest 

Where, as the result of a misunder¬ 
standing as to the amount of the 
bid, due to carelessness on both 
sides, the minds of the parties did 
not meet on the price, but the work 
was completed, the lowest unambig¬ 
uous bid for the spine contract will 
bo taken as the measure of the toene- 
fltreoofved.—Shepard v. XJ. 8., 95 CL 
CL 487. 

gust somtpsasattoa for bonding son. 
stnastsd by lessee 

Where hotel was constructed on 
military reservation by lessee under 
statute providing for juat compensa¬ 
tion to lessee's* termination of lease, 
and records- s kewi ng original coat of 
construction had been destroyed, the 


court, in determining juat compensa¬ 
tion, was required to consider the 
history and circumstances, the lease,, 
and reconstruction cost less deprecia¬ 
tion; under the evidence and mate¬ 
rial circumstances. Court of Claims 
was warranted in fixing value at 
6820,682, where lease contained no 
provision for payment of interest, the 
court would allow four per cent in¬ 
terest on compensation awarded from 
date of termination of lease to date of 
payment, not as interest but as nec¬ 
essary to build compensation up to 
a point where it could be considered 
just as of the date of payment.— 
Thayer-West Point Hotel Co. ▼. XJ. 
8 ., CLCL, 64 F.Supp. 565. 

79i U.S.—U. 8. v. Wilkins, Ky„ 6 
Wheat 125. 5 L.Ed. 225. 

80. U.S.—Atlantic Contracting Ca v. 
U. 8., 57 CL Cl. 185. 

65 C.J. p 1341 note 66. 

81. U.S.—Corporation Argentina De 
Productores De Carnes v. U. 8, 116 
CLCl. 679—General Contracting 
Corp. v. U. S. ( 92 CLCL 5. 

66 C.J. p 1241 note 62. 

Storage charges allowed only for 
period after giving of notice.* 1 —John 
Morrell St Co. ▼. U. 8., 94 CLCL 490. 

Cost of inspection and tasting of 
building materials held not recover¬ 
able by contractor.—Continental Illi¬ 
nois Kat Bank St Trust Co. v. U. 8.. 
101 F.Supp. 766, 121 CLCl. 293, certio¬ 
rari denied 72 &CL 1067, 242 U.S. 
963, 96 L.Ed. 1361. • 

Cost of ooean freight for uanssd ma- 

Where there was no reasonable 
prospect that machine which govern¬ 
ment required contractor to bring 
to Canal Zona for construction work 
would be ne cessa ry for the work; and 
machine was never used, 1 contractor 

iw: 


was entitled to recover from govern¬ 
ment the cost of ocean freight for 
machine.—Froemming Bros, of Tex. 
v. U. 8., 70 F.Supp. 126, 108 CLCl. 
192. 

Zh oomputtag development costs, 

where no record of such costs was 
kept changes in conditions, including 
fluctuations in the cost of labor and 
material during the period of develop¬ 
ment, may be taken in accounL— 
Douglas Aircraft Co. v. U. 8.. 95 CL 
CL 140. 

Federal taxes 

(1) Federal tax on freight charges 
for materials delivered to the job 
held recoverable by contractor.— 
Chalker St Lund Co. v. U. S., 100 F. 
Supp. 814, 120 CLCl. 558. 

(2) Where contract for trucks, in¬ 
cluding tires and tubes, provided 
that prices did not include any fed¬ 
eral tax from which exemption was 
granted or as to which credit or re¬ 
fund was provided for, and where 
neither tire manufacturer nor truck 
manufacturer was required to pay 
tax on tires and tubes, the mere fact 
that they elected to pay tax instead 
of obtaining an exemption certificate 
as permitted by revenue act did not 
entitle truck manufacturer to reim¬ 
bursement for such tax under tax- 
adjustment clause of contract; the 
parties intended that there was to bo 
no change in contract price under 
that clause because of any increase 
or decrease of tax imposed on tires 
and tubas.—Corbitt Ca v. U. &, 60 
F.Supp. 129, 106 CLCl* 827, certiorari 
denial 67 8.CL 622, 920 U.S. 809. 92 
Uffld. 690. 

I fte nse a im earing far cattle heldi 
recoverable.—Kingan v. U. 8., 200 CL 
CL *188—Jtthn Morrell St Ca v. U. ft* 
94 CLCL 490. 
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vy uie government, which docs not acquire title to 
any of the parcels. 82 

Time of payment. Where nothing is said, in a 
government contract of purchase, about the time for 
payment, payment is due on the date of delivery and 
acceptance. 88 

Determination by officer. A provision of a con¬ 
tract giving the contracting officer the right to settle 
disputes arising under the contract does not give 
him the right to decide the amount due the con¬ 
tractor, except insofar as his decision of the amount 
of work required by the contract determines the 
question. 84 

b. Deductions and Offsets 

The government may make, from the contractor's 
compensation, deductions authorized by contract. 
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The government may make, from the contractor’s 
compensation, deductions authorized by the con¬ 
tract 85 or by Executive Order, 88 and is entitled to 
recover amounts which it was compelled to pay and 
which the contractor should have paid, 87 and may 
withhold the value of unused material not returned 
as required by the contract. 88 In the application of 
these principles, particular deductions have been 
held proper, 88 or improper, 88 or excessive. 81 

On the other hand, the government may not de¬ 
duct liquidated damages for delay, 82 , or charge the 
contractor with increased cost of superintendence 
due to the delay, 88 where the delay was caused by it, 
or when it does not appear that any additional ex¬ 
pense was incurred because of the delay; 84 nor 
may it charge him with the wages of an engineer 


9SL U.S.—Knouse v. U. S„ 88 CtCl. 
695. 

88. U.S—John P. Moriarty, Inc. v. 
U.S., 97 Cta. 838. 

84. U.S.—Penker Const. Co. ▼. U. 8., 
96 CtCl. 1. 

85. U.S —B-W Const. Co. v. U. 8, 
104 CtCl. 608. certiorari denied 66 

B. Ct 704,-627 U.S. 786. 90 L.Ed 
1012—Rego Bldg. Corp. v. U S., 
99 Cta. 446—Barnes v U. S.. 92 
CtCl. 82—American Employers’ 
Ins. Co. of Boston, Mass. r. U. S, 
91 CtCl 281—H. B Nelson Const 
Co. v. U. S.. 87 CtCl. 376—Perry- 
man-Burns Coal Co. v. U. S.. 84 Ct 
CL 567. 

65 CJ p 1341 note 59. 

Deduction. covered by bid 

U.S.—English Const Co. v. U. 8., D.C. 

Del.. 29 F.Supp. 526. 

Bnbmisslom of eorreet Imvoios 
U.S—Somerville Co. v. U. S., 99 Ct 
Cl. 329. 

Mnetlot for unpaid tax 

U.S.—Wm. Eisenberg 4k Sons, to Use 
of ACtna Cas. A Sur. Co. v. U S. 
76 FSupp. 1006. 110 CtCl. 388— 
Ismert-Hincke Milling Co. v. U. S, 
00 Cta. 27. 

94 U.S. — U. S. v. Paddock. C.A.Tex. 
178 F.2d 394. rehearing denied 180 
F.2d 121. certiorari denied Paddock 
v. U. S. v 71 act 41, 240 U.a 818, 
95 L.Ed. 597. 

Dedmettom of contingent fee paid for 
seouring oontraot 

U.S.—U. S. v. Paddock. CAuTex., 178 
F.2d 894, rehearing denied 180 F.td 
121, certiorari denied Paddock v. 
U. 8., 71 act 41, 840 U.S. 818, 95 
L.B4L 507. 

87. U.S. —Harper Mfg. Co. v. XT. a, 

C. C.A.Ga., 10 F.2d 150. 

65 C.J. p 1341 note 66. 

ItotfUment for obstruction of drain- 

«o 

Whom contractor constructing 


pipeline for government obstructed 
drainage lands by leaving ridge over 
pipeline, government which was 
thereby rendered liable for resulting 
damage to landowners, was justified 
in making settlement with landown¬ 
ers and deducting amounts thereof 
from sums due contractor.—Brown 4k 
Root Inc. v. U. 8, CtCL, 116 F.Supp. 
732. 

Completion of work ot termination 
of oontraot 

Where United States terminated, 
for its convenience, contract to man¬ 
ufacture and erect cranes, it was en¬ 
titled to deduct from contract price 
whatever it cost It to complete the 
work.—Wagner Whirler A Derrick 
Corp. v. U. 8., Ct.Cl.. 121 F.Supp. 664. 
84 U S.—Union Insulating A Con¬ 
struction Co. v. U. 8., 59 CtO. 682, 

affirmed 46 S.Ct 448, 271 U.8. 121, 

70 L.E4L 864. 

89. Deductions hold proper 

(1) For articles or materials re¬ 
jected as defective.—Consolidated 
Engineering Co. v. U. S., D.C.Wash., 
35 F.Supp 980, appeal dismissed, C. 
C.A, 123 F.2d 1016—Haggar Co. v. 
U. S.. 121 CtCL 891. 

(2) For cost of inspection which 
revealed defects.—Consolidated Engi¬ 
neering Co. v. U. 8., supra. 

(3) For excess materials furnished 
by United States.—Haggar Co. v. U. 
S. f supra. 

(4) For overdepth dredging.—> 
Great Lakes Dredge 4k Dock Co. v. U. 
S., 62 F.Supp. 675, 104 Cta. 818, cer¬ 
tiorari denied 66 S.Ct 1842, 328 U.S. 
852, 90 L.Ed. 1625—Breymann ▼. U. 
S., 105 CtCL 400. 

(5) For reduction in cost to con¬ 
tractor resulting from changes in 
construction requirements by govern¬ 
ment—Newport News Shipbuilding 
4k Dry Dock Co. v. U. a. 70 CtCL 1. 

(6) For round-trip reduction in 
passenger transportation rates.—U. 
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S. Lines Operations v. U. S., 99 Ct 
Cl. 744 

(7) For shipping costs saved as re¬ 
sult of change order—Ellicott Mach. 
Corp. v. U. S„ 72 F Supp. 266, 109 Ct 
CL 62. 

(8) For use of less footage than 
estimated.—Anderson v. U. S., C.C.A. 
Wash., 123 F.2d 13. 

<9) Where a contract for coal pro¬ 
vides for certain contents of mois¬ 
ture, ash, and British thermal units, 
with deductions for unfavorable va¬ 
riation therefrom, such deductions 
are proper without credit for varia¬ 
tions that are favorable; contract 
held to authorize deduction for the 
amount of a permissible variation in 
addition to any excess over it, where 
there was such excess—Pittsburgh 
4k Midway Coal Mining Co. v. U. S., 
77 cta. 8. 

90. U.S.—Johnston v. U. 8., 91 CtCL 
274. 

Deductions held improper 

(1) For defective condition alleg¬ 
edly due to contractor.—Grier-Low- 
rance Const Co. v. U. 8., 98 CtCL 484. 

(2) For failure to pay prevailing 
wages in locality.—Hood 4k Gross 
U. S.. 90 CtCl. 258. 

(3) For marine insurance, where 
shipper was not obligated to assume 
cost thereof.—Ellicott Mach. Corp. v. 
U. 8., 73 F.Supp. 200, 109 CtCL 69. 

(4) For materials used, on conten¬ 
tion that they were not necessary.— 
McGlone v. U. 8., 96 CtCL 507. 

9L U.8.—8. M. Sieael Co. r, U. 8* 90 
CLGL 582. 

99- u.a— Greeley Iron Works w. JJ. 
a. 66 CtCL 828. 

98. U.a—Axman v. U. a, 47 CtOL 
537. 

94. TJ.S.—Nalls v. U. a. 61 CtCL 48. 
Damages for delay generally aee In¬ 
fra 5 108. 
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during: * period of delay when his employment was 
not a necessity attributable to the contractor. 96 
Where the contract is for a lump sum, the govern¬ 
ment is not authorized to deduct from the amount 
to be paid the difference between the actual cost 
and the cost estimated by the contractor. 96 

A sum admittedly due may not be withheld be¬ 
cause the contractor has not discharged his obliga¬ 
tions to a subcontractor. 97 

§ 94. -Extra Work or Expenses 

a. In general 

b. Denial of extra compensation general¬ 

ly 

C. Unforeseen or changed conditions 

d. Davis-Bacon Act; Wage Adjustment 

Board 

e. Method of obtaining extra compensa¬ 

tion 

f. Amount of recovery 


a. In General 

A contractor la entitled to compensation for extra 
work necessitated by changes In the contract, and for 
work outside the contract which he is compelled to do; 
also, for extra costs or expenses necessitated by the 
government, as by changes in the contract, delay, or 
misrepresentation. 

A contractor is entitled to compensation for extra 
work made necessary by changes in the contract, 98 
especially when the contract provides for extra com¬ 
pensation for such changes, 99 and for work outside 
of the contract which he is required to do, 1 as well 
as for extra work which is clearly within the mean¬ 
ing of the specifications and is ordered by the en¬ 
gineer in charge, 2 or for extra work which is cov¬ 
ered by a special act of congress giving the con¬ 
tractor the right to recover for such work. 8 

A contractor is also entitled to reimbursement for 
extra expenses made necessary by the government, 4 
as by changes from the specifications or other con- 


98. U.S.—Rosser v. U. 8.. 46 CtCI. 
192. 

ML U.8.—Penker Const Co. v. U. S. t 
96 Ct.CL 1. 

97. U.S.—George Leary Const. Co. 

v. U. 8., 63 Ct.Cl. 206. 

65 C.J. p 1841 note 66. 

98L U.S.—Morrlson-Knudsen Co. v. 
U. S.. 84 F.Supp. 282. 113 Ct.Cl. 636 
—:McShain v. U. 8.. 65 F.Snpp. 689. 
106 CtCI. 280—MacDoug&ld Const. 
Co. v. U. 8.. 122 Cta. 210—Stiers 
v. U. 8., 121 Ct-CL 157—George A. 
Fuller Co. v. U. 8.. 104 Ct-CL 176— 
W. H. Armstrong A Co. v. U. 8., 98 
Ct.Cl. 519—Struck Const. Co. v. U. 
S. 96 Cta. 186—Stapleton Const. 
Co., to Use of Thos. G. Sperling A 
Co., v. U. 8.. 92 Cta. 561—P. J. 
Carlin Const. Co. v. U. 8., 92 CtO. 
280—Griffiths v. U. 8., 77 CtCI. 642. 
65 C.J. p 1342 note 7L 
Un know n conditions different from 

Provision that the government 
might make changes in the work re¬ 
quired does not prevent recovery for 
changes based upon conditions which 
are unknown and materially differ¬ 
ent from anything contemplated by 
the parties when the contract was 
executed.—Herbert M. Baruch Corp. 
▼. U. a. 92 Cta. 571. 

Ml UA—Thomas Earle A Sons v. 
U. 6., 100 CtCI. 494—R. E. Cotton 
Co. v. U. a. 87 Ct Cl. 563—Six Com¬ 
panies, Inc. ▼. U. 8., 65 Cta. 687. 
65 C.J. p 1842 note 72. 

1. U.S. —Moorman v. U. a. 82 F. 
Supp. 1010, 118 CtCI. 159, reversed 
on other grounds 70 S.Ct 288, 888 
U.8. 457, 94 UEd. 266—Pfotzer v. 
U. 8.. 77 F.Supp. 390, 111 Cta. 184, 
certiorari denied 69 S.Ct 287, 836 j 


U.a 886, 93 L.Ed. 424—McShain v. 
U. S., 66 FSupp 689. 106 Cta. 280 
—English Const Co. v. U. 8.. DC. 
Del., 29 F.Supp. 626—Wunderlich 
v. U. 8 .. 117 CtCI. 92, reversed on 
other grounds U. 8 v. Wunderlich, 
72 S.Ct 164, 342 US. 98, 96 L.Ed. 
113—George A. Fuller Co. v. U. 8.. 
104 Cta. 176—Joseph A. Holpuch 
Co. v. U. a, 104 Cta. 68—L&cchi 
Const Co. v. U. 8 .. 102 Ct.Cl . 324— 
Fleisher Engineering A Const Co. 
v. U. 8 .. 98 CtCI. 139—Ruff v. U. 
8.. 96 Cta. 148—Schmoll v. U. 8, 
91 Ct Cl. 1—Williams Iron A Bronse 
Co. v. U. 8 ., 90 CtCI. Ill—General 
Contracting Corp. v. U. 8., 88 Ct Cl. 
214—Overly v U. 8. 87 CtCI. 281— 
Schmoll v. U. 8. 86 CtCI. 632— 
Ambursen Dam Co. v. U. 8., 86 Ct 
Cl. 478—Severin v. U. 8., 86 Ct.a. 
63. 

66 C.J. p 1342 note 73. 

Special sad performance test 
U.S.—Schmoll v. U. 8, 91 CtCI. L 
Customary and desirable work 
Any work not called for by the con¬ 
tract is extra, and compensable as 
such, although such work is "cus¬ 
tomary and 'desirable.'*—Arundel 
Corp. v. U. 8., 96 Cta. 77, 114. 

Work Shown on eleotrioal, bat not 
on architectural, drawings.—McShain 
v. U. 8., 65 F.Supp. 689, 106 CtCL 280. 

Showlsdgs of nsoosslty of work 

Where the contractor was required 
to do work not specifically required 
by the contract, which work govern¬ 
ment knew, or should have known, 
on basis of previous experience, 
would be necessary for the success¬ 
ful performance of the contract the 
contractor may recover the reason¬ 
able cost of doing such work.—Silas 
Mason Co. v. U. 8., 116 Cta. L 
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Error by government In computation 

U.a— Sexton v.U.8, 82 CtCI 660. 
Adjacent operations by government 
A contractor is entitled to compen¬ 
sation for extra excavation in the 
performance of his contract made 
necessary, without fault on his part, 
by adjacent dredging operations un¬ 
der control of the War Department, 
end not contemplated by the contract. 
—Sexton v. U. 8.. supra. 

S. U.S.—Ambursen Dam Co. v. U. S„ 
86 Ct.Cl. 478. 

3. U.S—Pope v. U. 8., 62 FSupp. 
408, 104 Ct.Cl. 496, certiorari de¬ 
nied 66 S.Ct 334. 826 U.S. 780, 90 
L.Ed. 472, rehearing denied 66 S.Ct. 
520. 327 U.S 813, 90 LEd. 1038. re¬ 
hearing denied 66 S.Ct 1335, 328 U. 
8. 879. 90 L.Ed. 1647. 

Parttenlar work held or held not cov¬ 
ered 

U.S.—Pope v. U. S., supra. 

4. U.S.—McShain v. U. 8., <5 F.Supp. 
689, 106 Ct.Cl. 280 —Chahroudi v. U. 
8., 124 Cta. 792. 

65 C.J. p 1842 note 74. 

Extra materials required 
U.S.—Schmoll v. U. 8., 86 Cta. 632. 
Mandatory provision as to change in 
wage rates 

A provision that contract price 
should be adjusted in event adminis¬ 
trator of public works established 
different wage rates from those spec¬ 
ified was mandatory.—Stafford v. U. 
8., 74 F.Supp. 155. 

Overtime pay, necessitated by gov¬ 
ernment's requests for "all-out pro¬ 
duction" because of critical character 
of articles being manufactured for 
war purposes.—Maryland Sanitary 
Mfg. Corp. v. U. 8., 119 CtCI. 100. 
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tractual provisions, 1 2 * * 5 particularly where the contract 
provides for an adjustment of price in the event of 
a change in the contract or specifications. 6 Further, 
he is entitled to reimbursement for extra costs re¬ 
sulting from mutual ignorance of a material existing 
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fact, in the making of the contract, 7 or for extra 
expenditures made on the government’s promise of 
reimbursement, 6 and to extra costs or expenses dne 
to unauthorized or improper delays caused by the 
government, 6 or to its unjustified refusal to accept 


Costa incurred through mbooatnetor 

(1) Where only general contractor 
was bound to perform contract, he 
had the Implied right to recover ex¬ 
tra costa and services wrongfully de¬ 
manded under the contract regardless 
of whether such costa were incurred, 
or services were performed, personal¬ 
ly or through a subcontractor.—U. S. 
v. Blair. S4 S.Ct. 820, 821 U.S. 780, 88 
LEd. 1088. rehearing denied 84 S.Ct 
1052. 322 U.S. 788, 88 LfJSd. 1584. 

(2) Subcontracts generally see in¬ 
fra f 106. 

Increase la freight rate 

War contract providing that "any 
increase in freight rate" should be 
added to delivered price entitled -sell¬ 
er to add to specified price any in¬ 
crease in freight rates, whether cn 
raw materials or finished product— 
American Cy&namid Co. v. U. S. ( Ct 
Cl, 4 F.Supp. 837. 

5. U.S.—Newh&U-Herkner Const. Co. 
v. U. S, 89 F.Supp. 321. 116 Ct 
Cl. 419—McShain v. U. S.. 65 F. 
Supp 589. 106 CtCl 280—MacDou- 
gald Const Co. v. U S., 122 CtCl. 
210—Silas Mason Co. v. U. S., 116 
CtCl. 1—L. I. Waldman A Co v. 
TJ S.. 106 CtCl. 169—George A. Ful¬ 
ler Co. v. U. S. 104 Ct Cl. 176—Bein 
v. U. S., 101 CtCl. 144—W. H. 
Armstrong A Co v. U S., 98 Ct Cl. 
519—Consolidated Engineering Co 
for Use of Fulton Nat Bank of 
Atlanta v. U. S., 98 CtCl. 256— 
Stuck Const Co. v. U. S, 96 CtCl 
186—Stapleton Const Co, to Use 
of Thos. G. Sperling A Co. v. U. S, 
92 CtCl. 551—P. J. Carlin Const 
Co. v. U. S. f 92 CtCl. 280—W. E 
Callahan Const Co. v. U. S.. 91 Ct 
Cl. 538—Triest A Earle v. U. S, 89 
Ct Cl. 6—Ambursen Dam Co. v. 
U. S.. 86 CtCl. 478. 

Compliance with m u ni c i p al regula¬ 
tions 

U.S.—Karno-Smith Co. v. U. a, 84 Ct 
Cl. 110. 

Ghangss and sxtensloms of tlm# 

U S.—Continental Illinois Nat Bank 
A Trust Co. v. U. a, 65 F.Supp. 
908, 106 CtCL 508. 

Itunirrmsst of supplying articles 
not oovsrsd by contrast 

U.S.—John McShain, Inc. v. U. S., 97 
Cta. 281. 

Requirement of nso of move ospen- 

(1) In general.—Olson Const Co. v. 
U. 8.. 75 F.Supp. 1014, 110 CtCL 249. 

(2) Such requirement constitutes 

a change in the contract which re¬ 

quires an equitable adjustment in the 

price, and la not a dispute concern¬ 


ing a question of fact—Rust Engi¬ 
neering Co. v. U. S., 86 CtCl. 461. 

Change of looatlom of buildings re¬ 
quiring extra concrete work because 
of higher foundations.—Gerhardt F. 
Meyne Co. v. U. S, 76 F.Supp. 811, 
110 CtCl. 527. 

Material Change as not "reasonable” 

In construction of dam, a substitu¬ 
tion of cut-off blocks for the cut-off 
wall provided for in the original spec¬ 
ifications was a material change was 
made in both the character and the 
cost of the work and not "a reason¬ 
able change" within the meaning of 
the specifications, and the contractor 
is entitled' to recover.—Ambursen 
Dam Co. v. U. S, 86 CtCl. 478. 
Closing of specified road 
U.S.—Gerhardt F. Meyne Co. v. U. 
S. v 76 F.Supp. 811, 110 CtCl. 527. 

6. U.S.—W. E Callahan Const. Co. v. 
U. S. f 91 CtCl. 538—Triest A Earle 
v U. S., 89 Ct Cl 5—Six Companies, 
Inc., v. U. S, 85 CtCl. 687. 

7. U.S.—Walsh v. U. S., 102 F.Supp. 
589. 121 Ct CL 546. 

Xahor oosts 

U.S.—Walsh v. U. S. v supra. 

S. U.S.—Stiers v. U. S., 121 Cta. 
157—Maryland Sanitary Mfg. Corp. 
v. U. S., 119 CtCl. 100—Monks v. 
U. S., 79 CtCl. 302 . 

65 C.J. p 1342 note 75. 
metroaetftve increase In wages 
U.S.—Winn-Senter Const Co. v. U. S., 
75 F.Supp. 255, 110 Ct.Cl. 34. 
Agreement held shown to reimburse 
contractors for net increased cost of 
compelled Saturday work, unforeseen 
by them when they agreed to the con¬ 
tract price.—John A. Johnson Con¬ 
tracting Corp. v. U. S., 98 F.Supp. 154, 
119 CtCl 707. 

Agreement held ap plic a bl e to whole 
job, including work added by changes. 
—C. B. Ross Co v. U. S., 74 F.Supp. 
420, 109 Cta. 690, certiorari denied 
69 S.Ct 30, 335 U.S. 813, 93 L.EcL 
369. 

Reimbursement of duty paid held 
required by terms of contract—Asi¬ 
atic Petroleum Co. v. U. S., 78 CtCl. 
696. 

Eligible sales; reimbursement of 
processor 

Under government contract which 
defined eligible sales upon which re¬ 
imbursement for processor's extra 
payments to producers was based, but 
provided that such sales should not 
include transfer of title to any per¬ 
son or firm controlled by, or affiliated 
with, processor, transactions held 
eligible sales, and distributing agen¬ 
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cy held not "controlled by or affiliated 
with" processor.—Se&brook Farms Co. 
v. Commodity Credit Corp., CANJ^ 
206 F.2d 93. 

9. U.S.—Thompson v. U. CL, Ct.CL, 
124 F.Supp. 645—Continental Illi¬ 
nois Nat. Bank A Trust Co. v. U. 

5., 101 F.Supp. 755. 121 CLCL 203. 
certiorari denied 72 S.CL 1057. 843 
U.S. 963, 96 D.Ed. 1361—Morrison- 
Knudson Co. v. U. S., 84 F.Supp. 
282, 113 Ct CL 536—Anthony P. Mil¬ 
ler. Inc. ( v. U. 8., 77 F.Supp. 209. 

. Ill CLCL 252—Stafford, v. tk 8,.-74 
F.Supp. 155, 109 Ct.a. 479—Sanders 
v. U. S., 60 F.Supp. 483, 104 Cta. 
1—Dunnig&n Const. Co. v. U. 8., 122 
CtCl. 262—Maryland Sanitary Mfg. 
Corp. v. U. S., 119 Cta. 100—Sev- 
erin v. U. S.. 102 CtCl. 74, certio¬ 
rari denied 64 SCt 1045, 322 U.S. 
733. 88 L.Ed. 1567—Rogers v. U. 

5., 99 Ct.Cl. 393—Diamond v. U. S., 
98 CtCL 543—Kuney v. U. S. 95 Ct 
a. 512—Hirsch v. U. S.. 94 CtCl. 
602—B&hen A Wright v. U. S., 94 
Ct.Cl. 356—Herbert M. Baruch 
Corp. v. U. S., 93 Cta. 107—G. 
Schwartz A Co. v. U. S. f 89 CtCl. 
82—MacDonald Engineering Co. v. 
U. S. 88 a a 473—Sobel v. U. S, 
88 CtCl. 149—Monks v. U. S., 79 Ct. 
CL 302. 

65 C.J. p 1342 note 76. 

Reoovery as damages 
U.S.—Pheonix Bridge Co. v. U. S., 85 
CtCL 603. 

Extra overhead 

U.S—Herbert M Baruch Corp. v. U. 

5., 92 Cta. 571—Stapleton Const. 
Co., to Use of Thos. G. Sperling A 
Co. v. U. S., 92 CLCL 651. 

Delay la giving motto# to proo e ed 
U.S.—Ross Engineering Co. v. U. 8., 
92 CLCL 253. 

Congestion la c on tr a ctor*# plant 
caused by government's delay In for¬ 
warding Instructions and resulting in 
increased cost of production.—Bush- 
nell Steel Co. v. U. 8., 91 F.Supp. 576, 
117 Cta. 848. 

Fslluxe to ftoralSh drawings oa time 
Where government, by failing to 
furnish drawings on time, prevented 
contractor from completing contract 
by date specified, and it cost contrac¬ 
tor more to do the work thereafter 
because ground had frozen, the con¬ 
tractor was entitled to recover the in¬ 
creased costs.—F. H. McGraw A Go. 
v. U. S., 82 F.Supp. 388, 118 CLCL 29. 
Effect of waiver of liquidated dam¬ 
ages 

The government may not escape 
responsibility by merely waiving the 
right to collect liquidated damages. 
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the work done. 1 * part of the gor er nmeflt or Ha representatives. 

The contractor is also entitled to reimbursement In the absence of an express contractual provision 
for extra costs or expenses due to defective plans, 11 for the payment of compensation for extra services, 
to interference with the work, 1 * or to mistake or expenses, or materials, compensation therefor is on 
error,** misrepresentations, 14 or other fault 15 on the the basis of an implied contract, 1 * which arises on 


ngudlesi of additional costa to the 
contractor by delay caused by the 
government.—Rogers ▼. U. It Ct 
Cl. 393. 

A waiver by the contractor of claim 
for extra expense resulting from gov¬ 
ernment delay held to bar a recovery 
for such expense.—Fheonlx Bridge 
Go. v. U. S„ 85 CtO. 808. 

XOl U.S.—Continental Xlllnolg Nat. 
Bank A Trust Co. v. TJ. 8., 101 F. 
Supp. 756. 121 CtCL 203. certio¬ 
rari denied 72 S.Ct 1057. 343 U.S. 
003. 08 LJBd. 1381. 

IX. U.8.—Horton v. U. 8* 58 Ct.CI 
148. 

86 C.JT. p 1843 note 77. 

18. U.S.—Weehawken Dry Dock Co 
v. U. 8.. 85 CtCL 868. followed In 
85 CtCL 888. 

66 C.J. p 1848 note 78. 

Restrictions as to labor employment 
U.S.—Nolan Bros. v. U. S.. 98 Ct.Cl. 
41. 

Improper restrictions on dynamiting 
o pe ratio n s 

U.S.—Silas Mason Co. v. U. 8., 116 Ct 
Cl. 1. 

18. U.S.—Grier-Lowrance Const Co. 
v. U. &. 98 CtCL 434—Arundel 
Corp. v. U. S., 79 CtCL 343. 

Brror In speoSfieatksas or drawings 
U.S.—Shepherd v. U. S., 113 F.Supp. 
648. 125 CtCL 724—Albert A Har¬ 
rison v. U. 8.. 88 F.Supp. 732. 107 
CtCL 292, certiorari denied 67 S.Ct 
1199, 331 U.S. 810. 91 L.3ML 1830— 
B-W Const Co. v. U. a, 104 Ct.CI. 
608, certiorari denied 66 S.Ct 704, 
827 U.S. 786, 80 L.E<1 1012—Consol¬ 
idated Engineering Co. for Use of 
Fulton Nat. Bank of Atlanta v. U. 

8., 98 Cta. 256—Ruff v. U. 8., 96 
CtCL 148—Lukens Dredging & Con¬ 
tracting co. y% u. a. 90 cta. m. 
Oorreetioa of error by eontraotlag of. 

Where a contractor is bound by his 
contract to make excavations accord¬ 
ing to lines and grades fixed by the 
contracting officer, payment to be 
baaed thereon, and lines and grades 
are erroneous and subsequently cor¬ 
rected by the officer, the contractor is 
entitled to recover the additional ex¬ 
pense of changing the excavation, and 
claim therefor is not one for damag¬ 
es*—Pope v. U. 8„ 76 CtCL 64. 

14* U.S.-—U. 8. v. Atlantic Dredging 
Co* CtCL, 40 act 428. 258 U.a 
X, 64 I*SML 716. 

65 C.J. p 1848 note 79. 

Cl) As to availability of electric 
power.—Aroole Midwest Corp. v. U. 


8.. 113 F.SUPP. 278, 125 CtCL 818—F. 
H. McGraw A Co. v. U. a, 82 F.Supp. 
338, 113 Cta. 29. 

(2) As to prevailing wage rate.— 
Albert A Harrison v. U. 8 ., 68 F. 
Supp. 732, 107 Ct a. 292, certiorari 
denied 67 S.Ct 1199, 331 U.a 810, 91 
Li.Ed. 1830. 

(3) In drawings or specifications. 
—Lukens Dredging A Contracting 
Co. v. U. S., 90 CtCL 184. 

(4) Other illustrations.—Christie v. 
U. S.. CtCL, 35 SCt 565, 237 U.S. 
234, 59 L.Bd. 933—65 C.J. p 1343 note 
79 £bj. 

Rotation on drawing held not to 
amount to agreement by government 
—Thomason v. U. a, 95 a.CL 567. 
Misrepresentation held not Shown 

(1) In general.—Stiers Bros. Const. 
Co. v. U. S., 109 CtCL 353—Shriver 
v. U. S., 103 CtCL 321—R. C. Hoffman 
Const Co. v. U. S., 100 CtCL 80—Gen¬ 
eral Contracting Corp. v. U. S., 96 Ct. 
Cl. 255—Triest A Earle v. U. a, 95 
Cta. 209—Blauner Const Co. v. U. 

5., 94 Ct.Cl. 503—James Stewart & 
Co. v. U. S., 94 Cta. 95—Central 
Dredging Co. v. U. S.. 94 CtCL 1— 
General Contracting Corp. v. U. S., 
92 CtCL 5—General Contracting Corp. 
v. U. S., 88 CtCL 214—Triest A Earle 
v. U. S., 84 CtCl. 84, certiorari de¬ 
nied 58 S.Ct 14, 302 U.S. 696, 82 L. 
Ed. 538—Trimount Dredging Co. v. 
U. S., 80 Ct CL 559—65 C.J. p 1843 
note 79 [d]. 

(2) Where specifications stated 
that construction program shown on 
drawings was tentative only and 
that government assumed no respons¬ 
ibility for any use contractor might 
make thereof, and drawing stated 
that program was tentative, contrac¬ 
tor was precluded from asserting 
that by the tentative program the 
government warranted that work 
could be performed in the time shown 
therein, and was not entitled to addi¬ 
tional costs incurred because weather 
conditions made it Impossible to work 
as long as government’s tentative 
program had indicated.—S. J. Groves 
A Sons Co. v. U. S., 64 F.Supp. 472, 
106 CtCL 98, certiorari denied 67 8 . 
Ct 116, 829 U.S. 758, 91 LJBd. 664. 

Midleading of oomtractor held mot 
showm 

U.S.—General Contracting Corpora¬ 
tion v. U. S.. 88 CtCL 214. 

15. U.S.—'Wlnn-Senter Const Co. v. 
U. a, 75 F.Supp. 255. 110 Cta. 
34—U. a to Use and for Benefit of 
Foster Wheeler Corp. v. American 
Surety Co. of New York, D.C.N.Y., 
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25 F.Supp. 700—Silas Mason Co. v. 
U. a, 113 CtCl. 1—Consolidated 
Engineering Co. for Use of Fulton 
Nat Bank of Atlanta v. U. a, 98 
CtO. 256—M. A. Long Co* V. U. 

8.. 79 Cta. 656. 

65 C.J. p 1343 note 80. 

Failure to fulfill obligations under 
oomtraet in a reasonable manner.— 
Hirsch v. U. a, 94 CtCl. 603. 
Withholding information 
U.S.—Ragonese v. U. S., 120 F.Supp 
768. 

Failure to furnish sufficient materials 

U.S.—A. C. Messier Co. v. U. S.. 94 
CtCl. 649. 

Back of priorities on needed materials 

U.S.—Maryland Sanitary Mfg. Corp. 

v. U. a, 119 CtCl. 100. 

Failure to make site available 
U.S.—Eld ward E. Gillen Co. v. U. a. 
88 CtCl. 247. 

Failure to fUraish steam for test 
U.S.—Sobel v. U. S., 88 CtCl. 149. 
Furnishing defective materials 
U.S.—Severtn v. U. S.. 86 CtCl. 62. 

Duress forcing contractor to meet 
demands of labor unions.—Virginia 
Engineering Co. v. U. 8., 89 Ct Cl. 467. 
Implied provision against increase of 
ooste 

Where conduct of government 
made it impossible or difficult for 
contractor to secure labor at contract 
price, government thereby violated 
implied provision of contract that it 
would not so act as to increase the 
cost of performance, and was liable 
for such increased costs.—York En¬ 
gineering A Const. Co v. U. 8., 62 F. 
Supp. 546, 103 Cta. 613. 

Refusal to oonsider question of wage 
rates 

Under contract providing that price 
should be adjusted if, as result of 
fundamental economic changes ad¬ 
ministrator should establish different 
minimum wage rates, administrator 
was required to consider question of 
increasing rates when improvement 
In economic conditions mads labor 
more expensive, and when he refused 
to do so, contractors could recover 
excess cost resulting from their pay¬ 
ing higher wagee which became pre¬ 
vailing.—Anthony P. Miller, Inc., v. 
U. 8., 77 F.Supp. 209, 111 CtO. 252. 

Xaoousftsteuoy la the spoeifloatlpas, 
if any, would have been resolved by 
the bidder examining the woxfc and 
deciding for himself.—Central Dredg¬ 
ing Co. v. U. fiL, 94 CtCL L 

16. U.8.—W. H. Armstrong A Co. v. 
U. S„ 88 Cta. 519—Callahan Walk- 
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the performance and acceptance of such work, un¬ 
less there is a provision in the contract directly for¬ 
bidding payment under the circumstances of the 
case. 17 Where, however, work is performed under 
a written contract, and payment is made and ac¬ 
cepted in accordance with its terms, the contractor’s 
rights to compensation for excess work are not 
determinable on quantum meruit as though no ex¬ 
press written contract existed; 18 likewise, there can 
be no recovery, on quantum meruit, for the reason¬ 
able value of material furnished under an express 
contract 19 Where a contract provides for adjust¬ 
ment of the contract price on the basis of all ac¬ 
tual labor costs to the contractor, overhead and 
profit may not be considered. 20 

The extra cost resulting from changes in the con¬ 
tract 21 or otherwise 22 must be proved. Thus, a con¬ 
tractor cannot recover for the excess costs incurred 
as a result of being required to do work exceeding 
that called for by the contract where the amount of 
excess costs attributable to such requirement can¬ 
not be determined; 22 and extra expenses will be 
denied where there is no way of determining their 
reasonable amount from the record and a jury ver¬ 
dict would be based on speculation. 24 Also, the re¬ 
covery of additional compensation is barred where 
the contractor gives no intimation that he is en¬ 
countering conditions on which he will or may base 
a claim until the contract is almost entirely com¬ 
pleted and it is impossible to ascertain the facts nec¬ 
essary to an intelligent decision on the claim. 26 

An extension of time for performance of the con¬ 
tract equal to a delay does not defeat the contrac¬ 
tor’s right to reimbursement. 20 
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In determining a contractor's right to additional 
compensation, the court is not bound by, and will not 
rely on, the contracting officer’s findings of fact 
which are contradicted by all the evidence and by 
the contractor’s own statements in his claim. 27 

Statutory prohibition. An increase in a contrac¬ 
tor’s fee will not be permitted where it would run 
counter to a statute prohibiting the making of a 
contract for cost plus a percentage of the cost; 22 and 
where a statute prohibits the allowance of interest 
on claims prior to judgment, interest on money 
borrowed to carry on the work because of the gov¬ 
ernment’s delay in making payments cannot be re¬ 
covered. 29 

Whether a statute bars a contractor from re¬ 
ceiving additional compensation for admittedly extra 
work has been held neither a question of fact nor 
a dispute arising under the contract, 20 but involves 
a construction of the statute, as to which neither 
the contracting officer nor the head of the depart¬ 
ment is the final arbiter; 21 and the decision of the 
contracting officer is not binding on the contracting 
parties or on the court 22 

Consultation with officer. Where, at the con¬ 
tractor’s instigation, the contracting officer con¬ 
sulted and advised with the contractor as to the 
most economical method of certain phases of the 
work, such consultation and advice do not affect 
tbe rights of the parties under the contract, with 
respect to extra compensation to the contractor. 22 

Agreement with subcontractor. A contractor’s 
agreement with his subcontractor as to extra work 
has no bearing on the contract between the con¬ 
tractor and the government. 24 


er Const. Co. ▼. U. a, 95 CtCL 314. 
reversed on other grounds 63 S.Ct 
113. 317 U.a 56. 37 L.Ed. 49. rehear¬ 
ing denied 63 S.Ct 203. 317 U.S. 710. 
87 LkEd. 565—Herbert M. Baruch 
Corp. v. U. S.. 92 Ct.Cl. 671—Davis 
▼. U. a. 82 Ct.Cl 334—M. A. Dong 
Co. v. U. 8 .. 79 CtCl. 656. 

IT. U.S.—Callahan Walker Const. Co. 
v. U. a. 95 CtCl. 814, reversed on 
other grounds U. a v. Callahan 
Walker Const Co., 63 S.Ct 113. 317 
U.S. 56, 87 LBd. 49, rehearing de¬ 
nied 68 act 208. 817 U.a 710, 87 
UEd. 565. 

1& U. 8 .—Hampton v. U. a, 82 Ct 
Cl. 162—Steel Products Engineer¬ 
ing Co. v. U. a. 78 CtCl. 410. 

It. U.a —Steel Products Engineering 
Co. v. U. a, supra. 

Ml U.a —Joseph A. Holpuch Co. v. 
U. a, 67 F.8UPP. 645, 104 CtCL 254, 
reversed on other grounds 66 S.Ct 
1666, 8V8 U.a 664, 96 DJDd. 1102. 


81. U S —C. J Maney Co. v. U. a, 62 
FSupp. 953. 104 CtCl. 594. 

65 C.J. p 1345 note 99. 

88 . U.S.—Sachs v. U. S., 63 F.Supp. 
59. 104 CtCl. 372. 

Here estimate is insufficient to jus¬ 
tify recovery.—Sachs v. U. a, supra 
—Connor St RJpstra v. U. a, 100 Ct 
Cl. 465. 

S3. U.S.—Shepherd v. U. S., 113 F. 
Supp 648, 125 CtCl. 724—Morrlson- 
Knudsen Co. v. U. S., 84 F.Supp. 
282, 113 Ct.CL 636—Great Lakes 
Dredge 4b Dock Co. v. U. S.. 62 F. 
Supp. 675. 104 CtCl. 818, certiorari 
denied 66 act 1842, 328 U.a 862, 
90 LkEd. 1625—L. L Waldman 4b Co/ 
▼. U. S., 106 CtCl. 1—Breymann v. 
U. S., 105 CtCl. 400. 

Amount of recovery generally see in¬ 
fra subdivision f of this section. 

94 U.S.—Howard P. Foley Co. v. U. 
a. 63 F.Supp. 209, 165 CtCL 161. 
reversed on other grounds U. a v. 
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Howard P. Foley Co., 67 act 154, 
329 U.S. 64, 91 L.Ed. 44. 

85. U.S.—Hallman v. U. SL, 86 F. 

Supp. 870. 112 CtCL 170. 

98. U.S.—Levering 4b Garrigues Co. 

v. U. S. 73 CtCl. 566. 

87. U.S.—Hallman v. U. a, 86 F. 

Supp. 370, 112 CtCL 176. 

8 & U.a —Puget Sound Bridge 4b 
Dredging Co. v. U. a, 167 F.Supp. 
749, 128 CtCl. 376. 

aa u.a— P. H. McLaughlin 4 k Co. 
v. u. a, so ctci. ita 

SO. U.S—B-W Const Co. v. u. a. 
100 CtCl. 227. 

3L U.a —B-W Const Co. v. U. a, 
supra. 

aa u.a — b-w const Co. ▼. u. a. 
supra. 

sa TJA—Grier-Lowrance Const Co. 

v. U. a, 98 CtCL 484. 
sa U.a—Callahan Walker Const 
Co. V. U. a, 95 CtCL 814, reversed 
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Release by contractor; settlement. Where, on 
final payment under the contract, the contractor exe¬ 
cutes its final certificate and release to the govern¬ 
ment, it cannot thereafter claim additional expenses 
for an item of claim not included among the items 
excepted or reserved by the contractor from the 
operation of the release. 36 Likewise, in particular 
circumstances, payment for extra expenses has been 
denied where there has been a settlement between 
the parties and other items of extra expense have 
been considered. 66 

Bonus for advanced delivery . An agreed bonus 
for delivery in advance of the agreed date is not 
earned when the tender of delivery in advance is ac¬ 
companied by an unwarranted condition. 67 Pay¬ 
ments of 9uch bonus made under contract provi¬ 
sions so uncertain, and under such circumstances, as 
to be deemed voluntary, are not recoverable. 88 

Costs due to war or fair competition codes. Cases 
construing Act Aug. 25, 1919, 41 U.S. Stat. at L. 
281, 40 U.S.CA. § 271, and Act March 6, 1920, 41 
U.S. Stat at L. 507,40 U.S.C.A. § 272, providing for 
the reimbursement of persons entering into govern¬ 
ment contracts prior to the entrance of the United 


States into the war with Germany (first World 
War) for losses due to increased costs, etc., are 
cited in the subjoined note. 66 Likewise, in the note 
will be found the citations of cases construing Act 
June 16, 1934, c 553, §§ 28-33,48 Stat at L. 974-975, 
§§ 1-6, Act June 25, 1938, c 699, {§ 1-4, 52 Stat. 
at L. 1197, 41 U.S.CA. §§ 28-34, relating to claims 
for additional costs incurred by reason of com¬ 
pliance with codes of fair competition approved by 
the president under § 3 of the National Industrial 
Recovery Act, June 16, 1933, c 90, 48 Stat at L. 
195, 15 U.S.C.A. §§ 701-712, or with an agreement 
with the president executed under § 4 (a) of that 
act. 40 

b. Denial of Extra Compensation Generally 

A contractor It not entitled to extra compensation 
for doing what he agreed to do, or to coots or expenses 
incurred in accordance with the terms of the contract 
or as to which the government is not shown to be at 
fault or responsible. 

The government, as sovereign, is not disabled 
from enacting taxing or regulatory or other laws, 
otherwise valid, because obedience to those laws 
may increase the cost of performing government 
contracts ; 41 nor is the government necessarily liable 


on other grounds U. S. v. Callahan 
Walker Const Co., 63 S.Ct. 113. 317 
U.S. 56, 87 D.Bd. 49. rehearing de¬ 
nied 68 S.Ct 203, 817 US 710, 87 
L.Ed. 565. 

Subcontracts generally see Infra S 
106. 

35. U.a—Central Excavators, Inc. 
v. U. a, 116 Cta. 744. 

Payment settlement and release gen¬ 
erally see infra i 104. 

36. U.S.—Continental Illinois Nat 
Bank ft Trust Co. v. U. S., 65 F. 
Supp. 908, 106 Ct.Cl 503. 

37. U.S—U. S. v. Skinner ft Eddy 
Corporation, G.C.A.Wash., 35 F.2d 
889, certiorari dismissed 50 S.Ct 
248, 281 U.a 770, 74 I*.Ed. 1176. 

65 C.J. p 1345 note 1. 

3ft U.S.—U. S. v. Skinner ft Eddy 
Corporation, supra. 

39. D.C.—Mellon v. U. 8. ex reL 
Clayton, 26 F.2d 549, 58 App.D.C. 
177—Mellon v. U. a ex reL Chas. 
McCaul Co., 4 F.2d 170, 55 App.D.C. 
204, error dismissed 47 S.CL 333, 
273 U.S. 654, 71 L.Ed. 824. 

4a U.a—Joseph A. Holpuch Co. v. 
U. a, 67 F.Supp. 949, 104 CtCL 
274, reversed on other grounds 66 
S.Ct 1000. 328 US. 234, 90 L.EcL 
1192—Joseph A. Holpuch Co. v. 
U. a, 67 F.Supp. 945. 104 CtCL 
254, reversed on other grounds 66 

act looo. 226 u.a 234 . 90 D,m 

1192—McShala v. U. S., 65 F.Supp 
389. 106 CtCL 380—Harry Kauf¬ 
man, Inc* a U. 2U 60 F.Supp. 768, j 


104 Cta. 244—Adam v. U. S. 60 
F.Supp. 200, 103 Ct.Cl. 769—Hardie- 
Tynes Mfg Co. v. U. S, 59 F Supp. 
142, 103 a CL 274—Yaeger v. U. 

S., 59 F.Supp. 127, 103 CtCL 314— 
Breen Stone ft Marble Co. v. U. S., 
D.C Minn., 21 F.Supp. 982—Marietta 
Chair Co. v. U. S.. 103 Ct Cl. 764— 
Phillips v. U. a, 102 Ct.Cl. 446— 
Johnstown Coal ft Coke Co. of N. 
Y. v. U. S.. 102 Ct Cl. 285—Frazier- 
Davis Const Co. v. U. S., 101 Ct a. 
662—Stein v. U. S.. 101 CtCl. 451— 
International Silver Co. v. U. S., 101 
Cta. 231—Erwin Cotton Mills Co. 
v. U. a, 100 Cta. 559—John E. 
SJ&strdm Co. v. U. S., 100 Ct.a. 
548—John Weenink ft Sons Co. v. 
U. S., 100 CtCl. 643—B. C. Huffman 
Const Co. v. U. a, 100 Cta. 80— 
National Fireproofing Corp. v. U. 
S. f 99 CtCl. 608—Edward E. Gil¬ 
len Co. (Wis.) v. u. a, 99 cta. 
574—Merritt-Chapman ft Whitney 
Corp. v. u. a, 99 cta. 490— mc - 
Closkey ft Co. v. U. S., 98 Cta. 90 
—Nolan Bros. v. U. S., 98 Ota. 
41—D&meron ft Kenyon, Inc., v. U. 

S., 96 CtCL 133—Douglas Aircraft 
Co. v. U. S., 95 CtCl. 745—Dravo 
Corp. v. U. a, 93 Cta. 784 — Grays 
Ferry Brick Co. v. U. 8., 93 CtCL 
713—Pittsburgh Plate Glass Co. v. 
U. a, 92 CtCL 423—Cold Spring 
Granite Co. v. U. a, 92 CtCL 417 
—General Bronze Corp. v. U. &, 88 
CtCL 612. 

SAbml, rather than technical, oon- 
stracti on of proviso intended, so as 
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to accomplish the equitable purposes 
Intended by acts —K&wneer Co. v. 
U. S.. 100 CtCl. 623. 

"Result" Intended 

(1) It was not the intention of 
Congress that every increased ex¬ 
penditure by a contractor which fol¬ 
lowed the enactment of the National 
Industrial Recovery Act and which 
had any relation at all to that act 
was to be treated as being a "re¬ 
sult" of its enactment.—Robbins 
Flooring Co. v. U S.. 94 CtCl. 725 

(2) The "result*' so Intended was 
the legal result, determined by the 
usual principles of legal cause and 
legal liability.—Dravo Corp. v. U. 

S., 93 CtCl. 734. 

CL U.S.—Alger-Rau, Inc., v. U. S, 

75 F.Supp. 246, 247, 109 CtCL 846. 
goelal security 

The United States was not liable 
to contractor for increased costs re¬ 
sulting from social security taxes 
paid to the state and the federal gov¬ 
ernment under laws enacted after 
the contract was entered Into.—York 
Engineering ft Const Co. v. U. &, 62 
F.Supp. 546, 103 CtCL 663. 

Contract provision as to taxes 

<1} A contract to purchase sup¬ 
plied, providing that prioe would be 
increased or decreased if congress 
shodld subsequently impose or change 
any taxes "applicable directly upon 
production, manufacture, or sale of 
the bupplles . . , and . . . paid 
by the contractor on the articles or 
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every time it directly or indirectly increases the done. 4 * 
costs or decreases the profit of a party contracting 

with it 4 * The courts cannot revise the written con- S* a contractor is not entitled to compensation, 
tract of the parties under which the contractor is * n addition to that provided in the contract, for do- 


not entitled to compensation as 

supplies herein contracted for," was 
concerned with federal taxes “on” the 
foods to be provided thereunder, 
whatever the occasion for the taxes; 
the social security tax. bettor an “ex¬ 
cise” tax “on** the relationship of em¬ 
ployer-employee. characterised as a 
tax on payrolls, was not within such 
provision, and hence seller was not 
entitled to additional compensation 
by virtue of having paid social se¬ 
curity taxes.—>U. 8. v. Glenn L. Mar¬ 
tin Co.. Md.. SO S.Ct S2, SOS U.S. 
62, 84 LJHL 82, 124 A.LR. 1017. 

(2) Clause of contract providing 
that if processing tax or other taxes 
were Imposed after date for open¬ 
ing of bid and made applicable direct¬ 
ly upon production, manufacture, or 
sale of supplies covered by contract 
and were paid by contractor, then 
prices named in contract would be 
increased accordingly, did not obli¬ 
gate the government to reimburse 
contractor for taxes which he had 
borne merely as a matter of contract 
with subcontractors.—U. S. v. Cow- 
den Mfg. Co.. CLCL. «1 S.CL 411. 312 
U.S. 34. 85 L Ed. 427. rehearing denied 
61 SCt. 618, 312 U.S. 713, 85 L-Ed. 
1144. 

(8) Where government contracting 
agent, soliciting bids, and bidder un¬ 
derstood that there was not to be in¬ 
cluded in bid any amount for proc¬ 
essing taxes on any of material used, 
but that such taxes would be added 
to the contract price under the “Fed¬ 
eral Taxes” clause. In equity and 
good conscience the bidder was en¬ 
titled to recover the amount of proc¬ 
essing taxes paid by it.—Telescope 
Folding Furniture Co. v. U. S., Ct.Cl., 
21 F.Supp. 780. 

(4) Where a contract provided that 
If any new taxes were subsequently 
made applicable to the materials con¬ 
tracted for the price named In the 
contract should be Increased accord¬ 
ingly, the contractor was entitled, as 
a part of the contract price, to the 
amount of a processing tax subse¬ 
quently made applicable to the con¬ 
tract materials, paid by the manufac¬ 
turer and passed on by him to the 
contractor.—Batavia Milks v. U« S., 
86 Ct.CL 447. j 

Tamest ftm prise of materials 

U.8.—Piggly Wiggly Corp. v. U. 8.. 

81 F.8upp. 819, 112 CLCL 391. 

* Ove rtim e pay 

(1) Overtime pay which contractor 
was compelled to pay as result of 
compliance with executive order as 
to hours of work held not recoverable 
by contractor.—Alger-Rau, Inc* v. U. 


for extra work | ing that which 1 

8., 75 F.Supp. 246. 109 CtCl. 846— 
Clemmer Const. Co. v. U. 8.. 71 F. 
Supp. 917, 108 Ct.CL 718—Beuttas v. 
U. 8.. 122 Ct.Cl. 295. 

(2) This is true notwithstanding 
contract provided for Increase in con¬ 
tract price if additional taxes or 
charges were imposed or charged by 
congress.—Clemmer Const. Co. v. U. 
S, supra. 

(3) Where contract required all 
labor and materials to be furnished 
by contractor for a lump sum and 
stipulated that overtime work found 
necessary should be performed with¬ 
out extra expense to government, con¬ 
tractor could not recover under terms 
of contract as such for overtime 
work performed after presidential 
proclamation extended work week; 
but where overtime work performed 
after such extension enabled con¬ 
tractor to complete contract earlier, 
thus facilitating war effort, contrac¬ 
tor would be entitled to recover for 
overtime after date of extension.— 
E A F. Const. Co. v. U. 8.. 89 F.Supp. 
541, 116 Ct Cl. 612. 

(4) Where requirements for com¬ 
pliance with executive order pre¬ 
scribing 48-hour week were deleted 
from contract, stricken requirements 
could be used in construing contract 
to determine liability of United 
States for additional costs consist¬ 
ing of overtime paid to employees 
after contractors were directed to 
comply with executive order.—Beut¬ 
tas v. U. S.. 77 F.Supp. 933, 111 Ct. 
Cl. 532, followed in 77 F.Supp. 937, 
111 CtCL 651. 

41 U S.—Geo. H. Evans A Co. v. 

U. S.. D.C.Pa. f 74 F.Supp. 68. 

Condition held not implied in eon- 
tract that government would not in¬ 
crease cost of performance by con¬ 
tractor.—Geo. H. Evans A Co. v. U. 

5.. supra. 

Entering Into other contracts 

Action of government in entering 
into cost-plus-flxed-fee contracts 
with other contractors in immediate 
vicinity of project covered by pre¬ 
viously executed lump-sum contract 
did not entitle lump-sum contrac¬ 
tor, or his surety and bankruptcy 
trustee, to recover alleged increased 
performance cost as damages.— 
Standard Acc Ins. Co. v. U. 8., Ct.Cl.. 
59 F.Supp. 407, certiorari denied 66 
S.CL 37, 326 U.S. 729, 90 L.Ed. 434. 

Costs resulting from system of prior¬ 
ities 

Contractor was not entitled to re¬ 
cover from government additional 
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e agreed to do , 44 for doing neces- 

cost resulting from government's 
system of priorities as to materials, 
notwithstanding contract provided 
for Increase in prioe if taxes or other 
charges were imposed or charged by 
congress after date of contract; such 
provision, made applicable directly on 
production, manufacture, or sale of 
supplies covered by contract applied 
only to definite, fixed, and directly ap¬ 
plicable legal charges.—Clemmer 
ConsL Co. v. U. 8., 71 F.Supp. 917, 
108 CLC1. 718. 

48. U.S.—Tuhass v. U. 8., C.C.A.Ind. 
109 F.2d 467—Blair v. U. 8.. DC. 
Ala., 66 F.Supp. 405, affirmed. C.C 
A., 164 F.2d 115, certiorari denied 

68 S.CL 910, 333 U.S. 880. 92 L.Ed. 
1155. rehearing denied 68 S.CL 1336. 
834 U.S 830. 92 L.Ed. 1768. 

Contract held not to cell for e xt r a 

U.S.—Thompson v. U. 8., CLC1., 124 
F.Supp. 645—Silas Mason Co. v. U. 

8., 116 eta. 1 . 

44 . U.a —Anderson v. U. 8., C.C.A 
Wash.. 123 F.2d IS—Palumbo v. U. 

8 ., 113 F.Supp. 450. 125 CtCl. 678— 
MacDonald v. U. 8.. 83 F.Supp. 702. 
113 CtCl. 300, certiorari denied 70 
SCL 567. 339 U.S. 911, 94 L-Ed 
1337—Pfotzer v. U. 8., 77 F.Supp. 
390, 111 Ct CL 184, certiorari denied 

69 act 287. 326 U.S. 885, 93 L-Ed. 
424—Gerhardt F. Meyne Co. v. U. 
S. 76 F.Supp. 811, 110 Ct CL 527 
—De Armas v. U. S., 70 F.Supp 605, 
108 CtCl. 436—Irwin A Leighton 
v U. 8. 65 F.Supp. 794, 106 Cta. 
398, motion overruled 65 F.Supp. 
800, 106 CtCl. 308—McShaln v. U. 

8 ., 65 F.Supp. 580, 106 CtCL 280— 
C. J. Maney Co. v. U. a, 62 F.Supp. 
953, 104 CtCl. 504—Great Lakes 
Dredge A Dock Co. v. U. 8., 62 F 
Supp. 675, 104 CtCl. 818, certiorari 
denied 66 S.Ct 1242, 328 U.S. 852, 
90 L.Ed. 1625—York Engineering A 
Const Co. v. U. &, 62 F.Supp. 646, 
103 CLCL 618—Rosa Engineering 
Co v. U. 8* 1X18 CtCL 527—Cen¬ 
tral Excavators, Inc. v. U. a* 116 
CtCl. 744—Silas Mason Co. v. U. 

8 ., 116 CLCL 1—Cauldwel 1-Whigate 
Co. v. U. a, 100 CLCL 198—Pope v. 
U. a, 107 CLCL 462, certiorari de¬ 
nied 68 act. 57. 282 U.a 758. 92 
L.EdL 342—Breymann v. U. S„ 105 
CtCL 400—Joseph A. Holpuch Co 
v. U. a, 104 CLCL 58 — Worsham v 
U. a, 103 Cta. 278. certiorari de¬ 
nied 66 8.Ct 50. 226 U.a 739, 90 
L.Bd. 441—Lacchi Const Co. v. U. 
a, 102 CtCl. 324—Rego Bldg. Corp 
v. U. a, 92 Cta. 445—John Mc- 
Shain, Inc, V. U. 8.. 37 Ota. 492— 



§* i 

sary preparatory work, 48 for doing more work than 
he is required to do, 46 for doing work outside of the 
contract and not ordered by any authorized repre¬ 
sentative of the government, 47 or for services in 
connection with an undertaking greater than the 
undertaking legally authorized. 48 


3UG.J.& 

, Likewise, a contractor is not entitled to recover 
costs incurred in accordance with the terms of the 
contract, on the contention that they are extra 
costs ; 49 nor can he recover as for extra costs or ex¬ 
penses where there is no showing of fault or respon¬ 
sibility on the part of the government or its repre- 


Severln v. U. a. SI CtCl. 53—Gam- 
ford y. U. a, 78 Ct.CL STS. 

65 C.J. p 1141 note «7. 

Experimental'work 

U.S—Steel Products Engineering' Co . 

v. U. S.. 78 CtCl. 410. 

Protection of work dome 
U.S.—A. J. Paretta Contracting Co. v. 
U. S., 100 CtC. 324, certiorari de¬ 
nied 68 S.Ct 458, 333 U.a 832, 92 
LEd. 1116. 

I t aow l of rubbish and debris 
U.a—GL Schwarts 4b Co. v. U. a, 89 
CtCL 83. 

Haoval of blemishes from concrete 
oeillags 

U.S.—C&uldwell-Wingate Co. v. U. S., 
109 CtCL 193. 

Development ©opt; implied ooatraot 

(1) Where manufacturer entered 
Into contract fully aware that outside 
assistance probably would not be 
made available, and was prepared 
to absorb development cost with view 
toward recouping on later orders, but 
costs Involved were underestimated, 
manufacturer could not recover from 
United States on implied contract for 
additional cost made necessary be¬ 
cause assistance was not made avail¬ 
able.—Remington Rand, Inc. v. U. S., 
CLOU. 120 F.Supp. 912. 

(2) Implied contracts generally see 
supra § 89. 


BiUmm not Showing moss work 


The work required of contractor 
held not shown by the evidence to 
have been more than was reasonably 
contemplated and necessary under the 
terms and conditions of the contract 
—Hunter Steel Co. v. U. a, 09 CtCL 
692. 


4ft. U.a— Alamo Const Co. v. U. a, 
66 F.Supp. 845, H4 CtCL 656. 

€5 C.J. p 1342 note 68. 

46k U.a—San Francisco Bridge Co. 

▼. U. a. D.CCal., 209 F. 1S5. 

45 C.J. p 1842 note 69. 


U.a—Shriver v. U. a, 103 CLCL 821. 

of pipes by 


U.a—Consolidated Engineering Co. 
for Use of Fulton Nat Bank of 
Atlanta v. U. a, 98 CtCL 26S. 

Hm gsemaee of engineer while 
weifc not demanded was being dene 
was not sufficient to charge govern¬ 
ment with the expense-—Consolidat¬ 
ed Engineering 04 1.5.8, D.C. 


Wash, 25 F.Supp. 980, appeal dis¬ 
missed, C.C.A., 12S F.2d 1015. 

47. U.S.—Tuhass v. U. S., C.C.A.In<L, 
109 F.2d 407—Consolidated Engi¬ 
neering Co. v. U. 8., D.C.Wash, 35 
F.Supp. 080, appeal dismissed, C.C. 
A., 123 F.2d 1015—Walter C. Reedl- 
ger, Inc., v. U. S., 04 Ct.CL 120— 
Bausch 4b Lomb Optical Co. v. U. 
8, 78 CtCL 684, certiorari denied 
64 act 779, 292 U.a 045, 78 UEd. 
1496. 

65 C.J. p 1342 note 70. 

Wo reo o very on quantum meruit In 
absence of agreement, express or im¬ 
plied, to make payment at rate In ex¬ 
cess of that stipulated in contract— 
Walter C. Reediger, Inc. v. U. 8., 04 
CtCl. 120. 

4a U.a— Wildermuth v. U. S.. CLA. 
Ind., 195 F.2d 18. 

Architect; amount of federal funds 
for sohoolhouse 

U.S.—Wildermuth v. U. a, supra. 

4a U.S.—Chalker A Lund Co, v. U 
S. f 100 F.Supp. 814, 120 CtCl. 558 
—Ferguson ft Edmondson Co v. 
U. S., 89 FSupp. 135, 116 CtCl 
246—MacDonald v. U. S , 83 F Supp 
702, 113 CtCL 300, certiorari denied 
70 S.Ct 567, 339 U.S 911, 94 L. 
Ed. 1337—Joseph Meltzer, Inc., of 
N. J. v. U. S. 77 F.Supp 1018, 111 
CtCL 389—Irwin ft Leighton v. U. 
S, 65 F.Supp. 794, 106 CLCL 898, 
motion overruled 65 F.Supp. 800, 
106 CtCl. SOS—McShaln v. U. 8.. 
66 F.Supp. 680. 106 CtCl. 280— 
Sachs v. U. 8., 68 F.Supp. 59, 104 
CtCl. 372—Crowley v„ U. S, 62 
F.Supp. 887, 105 CtCl. 97, certio¬ 
rari denied 67 S.Ct 43. 329 UJ3. 713, 
01 L.Ed. MO—York Engineering ft 
Construction Co. v. U. 8., 62 F.Supp. 
546, 103 CLCL 013—English Const 
Co. v. U. S. v D.C.DeL, 29 F.Supp. 526 
| —Chalker ft Lund Co. v. U. 8.. 121 

CLCL 48—L. L Waldman ft Co. v. 
U. a. 106 CLCL 159—B-W Const 
Co. v. U. S.. 104 CtCl. 608, certio¬ 
rari denied 66 act 704, 327 U.a 
785. 00 L.Ed. 1012—Hirsch v. U. a, 
104 Ct.CL 45—Lacchl Const Co. 
v. U. a, 102 CLCL 324—Consolidat¬ 
ed Engineering Co. v. U. S., 97 CL 
CL 358—Forcum-James Co. v. U. 
a, 90 CLCL 177—General Contract¬ 
ing Corp. v. U. a, 02 CLCL 6. 

U.S.—E. J. Albrecht Oo. v. U. 8*, 63 
F.Supp. 760, 105 CLCL 353. 

Costs of experimental work 
UA — Steel Products Engineering Co. 
v. u. a, 78 eta. 4ia , 
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U.S.—McCarthy Bros. -Const. Co. v. 

U. a. 70 F.8UPP. 124, 108 CLCL 360. 
Wo exessalve labor oosts 
U.S.—Stiern Bros. Const Co. v. U. 

S.. 109 CLCL 368. 

in c r e as e d wage rates held not caus¬ 
ed by any order or directive of gov¬ 
ernment—U. a v. Buettas, 65 SCt 
1000, 324 U.S. 768. 89 L.Bd. 1354— 
George A. Fuller Co. v. United States, 
63 F.Supp. 768, 105 Ct.CL 331y-Cen- 
tral Excavators, Inc. v. U. a, 116 Ct 
a. 744. 

Supervision as overhead 

Where contractor was allowed cer¬ 
tain amount for supervisory em¬ 
ployees. etc., claim for 10 per cent of 
such amount for overhead would be 
denied, since supervision Is '‘over¬ 
head."—Howard P. Foley Co. v. U. 
S.. 63 F.Supp. 209, 105 CtCl 161. re¬ 
versed on other grounds 67 SCt 154, 
329 U.S. 64. 91 L.Ed 44. 



The expense which it was neces¬ 
sary for the contractor to incur In 
performing its contract held not 
shown by the evidence to have been 
more than was reasonably contem¬ 
plated under the terms and conditions 
of the contract—Hunter Steel Co. v. 
U. S., 99 Cta. 692. 

Substantial defect or omission f stat¬ 
ute 

Statutory provision for certain ad¬ 
justments whenever any formal or 
technical defect or omission in any 
prime contract may Invalidate con¬ 
tract or commitment did not author¬ 
ize recovery by manufacturer for cost 
of additional development work, 
where alleged defect or omission 
was one of substance, rather than 
technical or format—Remington 
Rand Inc. V. U. S* CLCL, 120 F.Supp 
912. 

Under agreement to change site of 

construction work, with no increase 
or decrease In price, contractor can¬ 
not recover for additional expense re¬ 
sulting, where the government made 
no representations as to conditions at 
the site other than as disclosed by 
the proposal conditions, the specifi¬ 
cations, and other contract provisions, 
there was no concealment and no 
withholding of Information and con¬ 
sequently no reliance, and the can- 
tractor's method of masting the con¬ 
ditions encountered was inefficient 
and not In accord with good engineer¬ 
ing practice.-—Cassidy ft Gallagher v. 
U. SL. 96 CLCL 604. 



91 c . t : s. 


§ M 


setttatrves;** and Where the contract states * condi¬ 
tion on which extra payment will be allowed, the 
contractor cannot recover where such condition is 
not shown to exist 61 So, a contractor has been held 
not entitled to extra expenses caused by errors of 
judgment on the past of the government’s represent¬ 


atives, 16 expenses which the government coukl have 
lessened when it was under no obligation to do so,** 
or expenses caused by the contractor’s own mis¬ 
takes* 4 or other fault,** or by acts or omissions of 
other contractors,** or subcontr a c to r s ,* 7 or third 
persons,** or by the contractor’s obedience to the 


so. U.S.—Bristol St Martin v. U. R. 
CLCL, 110 F.Supp. in, rehearing 
denied conditionally 111 F.2d 284. 
125 CLCl. 4—Continental Illinois 
Nat Bank it Trust Co. t. 17. S., 101 
F.Supp. 765, 121 OtCl. 203. certio¬ 
rari denied 72 S.Ct 1057. 343 U.R 
963. 90 L.Ed. 1361—Sachs v. U. a, 
63 F.Supp. 59, 104 CtCL 372—Mac- 
Dougald Const Co. v. U. a, 122 Ct 
Cl 210—Silas Mason Co. ▼. U. S.. 
116 CtCl. 1—Thomason ?. U. a, 95 
CtCl. 567—B-W Const Co. ▼. U. S.. 
104 CtCl. 608. certiorari denied 
66 S.Ct 704. 227 U.S. 765. 00 LEd 
1012—Central Dredging Co. ▼. U. 
a. 94 OtCl. 1—Bryne St Forward v. 

U. 8., 95 CtCl. 536—Arundel Corp. 

V. U. a. 79 CtCl. 343—Bausch St 
Domb Optical Co. ▼. U. 8., 78 Ct 
Cl. 584. certiorari denied 54 S Ct 
779. 292 U.S. 345. 78 LEd 1496— 
Samford ▼. U. a. 78 CtCl. 572. 

Act of God 

U.S —Arundel Corp. v. U. S., 96 Ct Cl. 
77. 


Parties* agreement not to make claim 
for error 

U. a— Hampton v U. S-. 82 CtCl. 162. 

Shortage of labor not due to gov¬ 
ernment—York Engineering St Const. 
Co. v. U. a, 62 F.Supp. 546, 103 Ct. 
CL 61$. 

lblay 

(1) Delay held not shown —Palum¬ 
bo v. U. S, 113 F.Supp. 450. 125 Ct 
CL 673—Grier-Lowrance Const Co. 

V. U. S.. 08 CtCL 484. 

(2) Delay held not due to. or fault 
of, government —Piggly Wiggly Corp. 
▼. U. a. 81 F.Supp. 819. 112 CtCl. 
991—B. J. Albrecht Co. v. U. S, 
08 F.Supp. 769, 105 CLCL 353—Crow¬ 
ley v. U. a, 62 F.S 1 IPP. 887. 105 Ct. 
CL 07, certiorari denied 67 S.Ct. 48, 
339 U.a 713, 91 L.Ed. 619—York En¬ 
gineering St Const Co. v. U. a, 62 F. 
Supp. 546, 103 CtCL 613—Grier-Low- 
imnce Const Co. v. U. a, 98 CtCL 434 
—Thomason v. U. 8., 95 CtCl. 587— 
Sobel v. U. a, 88 CtCL 149. 

(3) Government held not to have 
Intended to validate, without any at¬ 
tempt to ascertain their amount 
large claims for expenses Incurred 
by tbs contractor during the time 
which elapsed before the government 
Signed the contract—Gilllos v. U. a, 
102 CtCL 454. 


CD Government held not to have 
breached Implied condition that it 
would not hinder contractor in dis¬ 
charge of his obligations, so as to 


[ render government liable for increas¬ 
ed costs resulting from payment of 
higher wages following wage dis¬ 
putes.—U. S. v. Beutt&s, CtCL, 65 S. 
Ct 1000, 324 U.a 768, 89 L.Ed. 1854. 

(2) Where a contract established 
minimum wage rates which should 
be paid by the contractor, and where 
on account of changed economic con¬ 
ditions it became necessary to pay 
increased wages, the contract did not 
purport to set or determine the wag¬ 
es which should be paid, and claim 
for the amount of such Increases in 
excess of the minimum rates pre¬ 
scribed does not constitute a cause of 
action against the government.—Le- 
Veque v. U. S. 96 CLCl. 260. 

Traffic regulation at any post 
Contractors could not recover the 
increased cost of performance of con¬ 
tract for construction of buildings 
at army post due to regulation re¬ 
quiring vehicular traffic to come to a 
stop in vicinity of troops moving In 
the streets —Hallman v. U. S., 68 F. 
Supp. 204, 107 Ct Cl. 655 
Concealment held not Shown 

(1) In general.—Triest & Earle v. 
U. S. f 95 Ct-Cl. 209—James Stewart 
& Co v. U. S.. 94 CLCl. 95—General 
Contracting Corp. v. U. R. 92 CLCL 
5—Triest Sc Earle v. U. S., 84 CLCl. 
84, certiorari denied 58 8.CL 14, 802 
U.S 696. 82 L.Ed. 638. 

(2) In failure of government offi¬ 
cer to furnish additional drawings.— 
Central Dredging Co. v. U. S., 94 CL 
Cl. 1. 

Error not resulting in extra cost 
U S.—Palumbo v. U. R, 118 F.Supp. 
450. 125 CLCL 878. 

61. U.S—Dravo Corp. v. U. S^ 93 
Ct CL 270 

Flooding of cofferdam 

U.S—Dravo Corp. v. U. S., supra. 

52. U.S—Christie v. U. R, CLCl.. 26 
S.CL 565. 237 U.S. 234, 59 LJEd. 
933. 

65 C.J. p 1344 note 81. 

53. U.S—Steel Products Engineer¬ 
ing Co. v. U. S. f 71 CLCL 457. 

65 G.J. p 1844 note 82. 

54. U.R—Bristol St Martin ▼. U. R. 
CLCL, 110 F.Supp. 262, rehearing 
denied conditionally 111 F.24 284, 
125 CLCL 4—Hyde Park Clothes v. 
U. S„ 84 F.Supp. 589, 114 CLCL 424 
—Chalker St Lund Co. v. U. R, 121 
CLCL 48—Hirsch v. U R, 104 CLCL 
45. 

Failure properly to interpret data 

furnished by governmenL—Triest St 
Earle v. U. R. 95 CLCL 36ft. 


Failure to calculate Ud so as to In. 
U.S—Severin v. U. R, SO OLCL 53. 


Underestimation of psflos la bidding, 
with no responsibility on part of 
governmenL—Somers Const Co. v. 
U. R, 100 CLCL L 


55b U.R—Chalker St Lund CO. ▼. U. 
R, 107 F.Supp. 784. 123 CLCL 391— 
C. J. Haney Co. a U. R, 02 F.Supp. 
953, 104 CLCl. 594—Bryne St For¬ 
ward v. U. R, 85 CLCL 536—Tri¬ 
mount Dredging Co. v. U. SL, 30 CL 
CL 550. 


Failure to i 


U.S.—Blauner Const Co. ▼. U. R, 04 
CLCl. 503—Triest St Earle v. U. R, 
84 CLCL 84, certiorari denied 58 R 
CL 14. 302 U.S. 696. 82 L.Ed. 588. 


Failure to Investigate sal 


U.S.—General Contracting Corp. v. 
U. R. 88 CLCL 214. 


Assumption as to material to be 

need in AIL—Chalker Sc Lund Co. v. 
U. R, 107 F.Supp. 734, 123 CLCL 381. 

Demurrage charge resulting from 
failure to unload cars promptly.— 
New England Foundation Co. v. U. 
R, 116 CLCl. 298. 

Loss resulting from choice of meth¬ 
od of construction.—Momson-Knad- 
sen Co. v. U. S., 84 F.Supp. 282, 113 
CLCL 536. 


56. U.S.—Walsh Bros. v. U. R, 09 
F.Supp. 125. 107 CLCL 627—G. St 
H. Heating Co. v. U. R, 63 CLCL 
164. 


57. U.R—Peter Kiewit Sons* Co. ▼. 
U. R, 101 CtCl. 715—Consolidated 
Engineering Co., for Use of Fulton 
NaL Bank of Atlanta v. U. R, OS 
Ct CL 256. 

Failure to comply with speolftcatkms 

U.S.—Peter Kiewit Sons* Co. v. U. R, 
101 Ct CL 715. 

SR U.S.—Converse v. U. R, 01 CL 
Cl 672. certiorari denied 47 RCL 
99. 273 U.S. 708, 71 L.Ed. 85L 

Demand for wage increase; warran¬ 
ts 

Provision which required payment 
of minimum wage of eighty cents per 
hour to carpenters was not n warran¬ 
ty that, within period of perform¬ 
ance of contract, workmen would not 
demand increases in wages, Wo ns to 
render government liable to p» 
for extra wages paid to carpenters 
above the wage named In the eon- 
tracL—Walsh Bren. v. U. R. ftft F. 
Supp. 125,107 CLCL IB. 


•1C.J.R—18 
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orders of one having no authority from the govern¬ 
ment to give them. 59 A contractor is not entitled to 
extra expenses incurred for his own benefit, 99 con¬ 
venience, 91 or economy, 99 or at his own risk, 99 or 
to expenses voluntarily incurred, 94 additional costs 
incurred by reason of encountering more difficult 
conditions than the contractor had expected, 65 or 
expenses incurred in expectation of profits which 
were not realized because of delays not willful or 
fraudulent" 

c. Unforeseen or Changed Conditions 

Under contractual provision or act of congress, a 
contractor may be entitled to reimbursement for In¬ 
creased costs resulting from unforeseen, subsurface, or 


latent conditions. Such a provision r efer s to conditions 
existing at the time the contract la entered Into. 

Under a provision of the contract to that effect, 
the contractor may be entitled to an equitable ad¬ 
justment based on an increase in cost resulting from 
unforeseen, subsurface, or latent conditions encoun¬ 
tered which are different from those which he had 
a right to expect, 67 or which necessitate changes 
other than the reasonable changes contemplated by 
the parties to the contract" Such a provision 
refers to a latent condition existing at the time the 
contract is entered into, and not to one occurring 
thereafter; 69 so, the government does not, by such 
a provision, assume an obligation to compensate the 


8ft. U.a-B-W Const. Co. v. U. S., 
104 CLC1. 60S, certiorari denied 66 
S.Ct. 704, 327 U.S. 785, 90 L.Ed 
1012— Grant v. U. a, 5 CtCL 71. 
ftOL U.S.—B&usch A Lomb Optical 
Co. V. U. S., 73 Cta. 584. certio¬ 
rari denied 54 S.Ct 779, 292 U.S. 
645, 78 L.EHL 1496. 

65 C.J. p 1344 note 86. 

81. U.S.—Ferguson A Edmondson 
Co. v. U. S., 89 F.Supp. 135, 116 Ct. 
CL 246—Joseph Meltzer, Inc., of N. 
J. v. U. a, 77 F.Supp. 1018, 111 Ct 
CL 389. 


88. U.S.—Joseph Meltzer, Inc., of N. 
J. v. U. S., supra. 


03. U.S.—Arundel Corp. v. U. S., 79 
Cta. 343—Samford v. U. S.. 78 Ct 
Cl. 572. 


of work; stop 


Where contractor sought permis¬ 
sion to begin work prior to the ap¬ 
proval of the contract and to the 
receipt of the notice to proceed, and 
permission was given “at its own 
risk," there can be no recovery for 
additional expense incurred by rea¬ 
son of suspension of the work on a 
“Stop Order*' on all new work, be¬ 
fore the approval of the contract; 
the words “at its own risk" are to be 
construed In their usual and ordinary 
meaning, that if the contractor sus¬ 
tained any damage by reason of com¬ 
mencing work before any contract 
was made, it alone was responsible. 
—Thomas Earle A Sons v. U. S., 90 
Cta. 308. 


66b U.S.—Dravo Corp. v. U. S., 93 
CtO. 370—Bausch A Lomb Opti¬ 
cal Co. v. U. S.. 78 CtCL 584, cer¬ 
tiorari denied 54 S.Ct 779, 292 U. 
& 645, 78 LJDd. 1496. 

65 C.J. p 1344 note 87. 

Enqflnymmt of oerttfled poUto ao- 
o o wat a nf in preparation of sched¬ 
ules required by government—New 
England Foundation Go. t, U. 8 ., 116 
CtCL 298. 

Additional bond premiums; addi¬ 
tional security not required by gov¬ 


ernment—Central Excavators, Inc. v 
U. a, 116 Ota. 744. 

85. U.a —Continental Illinois Nat. 
Bank A Trust Co. v. U. S. 101 F- 
Supp. 755, 121 CtCL 203, certiorari 
denied 72 S.Ct 1067, 343 US. 963, 
96 L.Ed 1361—Cassidy A Gallagher 
v. U. S., 95 CtCL 504—James Stew¬ 
art A Co. v. U. S, 94 CtCl. 96— 
Bryne A Forward v. U. S., 85 Ct 
a. 536—Hampton v. U. S, 82 Ct. 
CL 162—Trimount Dredging Co. v. 
U. S., 80 CtCl. 5 a 59—Arundel Corp. 
v. U. S.. 79 CtCl. 343. 

88. U.S—Duesenberg Motors Corpo¬ 
ration v. U. S.. CtCl., 43 SCt. 19. 
260 U.S. 115, 67 L Ed. 162. 

65 C J. p 1344 note 88. 

87. U.S—Shepherd v. U. S., 113 F. 
Supp. 648, 126 CtCl. 724—Great 
Lakes Dredge A Dock Co. v. U. S, 
96 F Supp. 923, 119 Ct.a. 504, cer¬ 
tiorari denied U. S v. Great Lakes 
Dredge A Dock Co, 72 S.Ct 624. 
342 US. 953, 96 L.Ed. 708—Tobin 
Quarries. Inc. v. U. S.. 84 F.Supp. 
1021. 114 CtCl. 286—Morrison- 

Knudsen Co. v. U. S. 84 F Supp. 
282, 113 Ct Cl. 536—Joseph Meltzer. 
Inc., of N. J. v. U. S.. 77 F.Supp. 
1018, 111 CtCl. 389. 

Adjustment to be made by court 
U.S.—Silas Mason Co. v. U. a, 116 

cta. 1 . 

The term ^unusual," as used in 
contract providing that conditions of 
an unusual nature should be called 
to attention of contracting officer, 
does not refer to a condition which 
would be deemed a geological freak, 
but rather one which would not be 
anticipated by parties.—Western Well 
I Drilling Co. v. U. a, D.C.Cal., 96 F. 
Supp. 377. 

* Officers’ decision In good faith 

Determination of contracting offi¬ 
cer and department head that un¬ 
known conditions of unusual nature 
differing materially from those or¬ 
dinarily encountered had been en¬ 
countered by contractor was not so 
grossly erroneous as to imply bad 
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faith—a J. Groves A Sons Co. v. 
U. S., 64 F.Supp. 472, 106 Cta. 93. 
certiorari denied 67 S.Ct. 110, 329 U. 
S. 758. 91 L.E4. 654. 

Contractor hold not entitled to equi¬ 
table adjustment 

(1) In absence of showing by him 
as to what would be an equitable ad¬ 
justment.—Hedin y. U. S., 69 FSupp 
113, 107 CtCl. 558. 

(2) No material change in subsur¬ 
face conditions held shown so as to 
entitle contractor to equitable ad¬ 
justment under such provision.—R. 
C. Huffman Const Co. v. U. S., 100 
a Cl. 80—Cape Ann Granite Co. v 
U. S., 100 CtCl. 53. 

Conflict with specifications 
In case of any conflict between 
such provision and specifications, the 
provision of the contract would con¬ 
trol.—Loftte v. U. a, 76 F.Supp. 816. 
110 act. 551. 

Specifi c ation as not warning or opin¬ 
ion 

In view of such provision in con¬ 
tract, provision in the specifications 
that unclassified excavations should 
include removal of all material en¬ 
countered regardless of type or class 
of material, could not be interpreted 
as a warning or the expression of 
opinion, that unstable or unusual sub¬ 
surface conditions existed.—Loft is v. 
U. a, supra. 

Ttooop movements, with warning 
signs, held not to constitute unfore¬ 
seeable traffic regulations justifying 
claim for additional compensation as 
result of delays caused by trucks 
waiting on troop movements.—Hall¬ 
man v. U. 8., 80 F.Supp. 370, 112 Ct. 
CL 170. 

Provision bold inapplicable 
U.S—Blauner Const. Co. v. U. a, 04 
CtCL 503. 

88. U.S.—Bahen A Wright v. U. S. 
94 CtCL 856—Sobel v. U. 8., 88 Ct. 
Cl. 149—Rust Engineering Co. v 
U. 8., 86 Ct.CL 461. 

89. U.S.—Arundel Corp. v. U. a, 96 
CtCL 77. 
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contractor for any increase in costs brought about 
by an act of God. 70 

Under a special act of congress, providing for the 
adjudication of a contractor’s claim for losses or 
damages suffered due to subsurface conditions un¬ 
known to the contractor and not disclosed by the 
government before the contract was entered into, 
slight and unimportant variations from what was 
expected do not constitute such an unforeseen con¬ 
dition. 71 

d. Davit-Bacon Act; Wage Adjustment Board 

Undtr the Davis-Bacon Act, 40 StaL at L. 1011, 
40 U.8.C.A. S 276a, a contractor cannot recover from the 
government the difference between the rates specified in 
the contract as the minimum wages to be paid and the 
rates which he was actually required to pay. A con¬ 
tractor may, in some circumstances, recover for increased 
labor costs following a wage Increase authorized by the 
Wage Adjustment Board, as where such increase Is 
imposed on him by the government In Its capacity as a 
contracting party; but In other circumstances recovery 
has been denied. 

The Davis-Bacon Act, 49 Stat. at L. 1011, 40 U.S. 
CA. § 276 a, requiring that contracts in excess of 
$2,000, to which the United States is a party, shall 
contain a provision stating that the contractor shall 
pay the various classes of laborers and mechanics 
wages at "not less” than the minimum wages stated 
in the advertised specifications and based on the 
wages determined by the Secretary of Labor to be 
prevailing for the corresponding classes of laborers 
and mechanics employed on projects similar to the 
contract work in the locality in which the work is 
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to be performed, confers no Htigable rights on a 
bidder for a government construction contract. 72 
The statute does not authorize or contemplate any 
assurance to a successful bidder that the specified 
minima will in fact be the prevailing rates, 72 since 
the quoted phrase presupposes the possibility that 
the bidder, or contractor, may have to pay higher 
rates; 74 hence, a contractor cannot recover from 
the government the difference between the rates 
specified in the contract as the minimum wages to be 
paid and the rates which the contractor was ac¬ 
tually required to pay. 76 

A contractor compelled by circumstances to pay 
the increased wages authorized by the Wage Ad¬ 
justment Board cannot recover such increase where 
he is not so compelled by the government in its ca¬ 
pacity as a contractor; 70 nor can a contractor re¬ 
cover where he has applied to the board for permis¬ 
sion to increase the wage rate and such increase 
has been approved by the board, and there is no 
contractual provision for reimbursement by the gov¬ 
ernment in such circumstances. 77 The result is dif¬ 
ferent, and a contractor is entitled to recover for 
increased labor costs, where such authorized in¬ 
crease is imposed on the contractor by the govern¬ 
ment in its capacity as a contracting party, 78 the 
board’s directive order being the compelling cause 
of the contractor’s paying increased wages, 79 and 
also where the contractor pays the increased rate, as 
permitted, but not required, by the board, only as a 
result of the wrongful demand of the government’s 
representative in charge of the work. 80 


70. U.S.—Arundel Corp. v. U. S., 103 
CLCL 688. certiorari denied 66 S 
CL SO. 326 US. 762. SO LEd 451, 
rehearing denied 66 SCt 166. 326 
U.S. 808, SO L.Ed. 493—Arundel 
Corp. v. U. &, 96 Ct Cl. 77. 

Ifcerea mm la wait pilot held not re¬ 
quired because of increased costs due 
to decreased amount of dredging 
work as result of hurricane—Brey- 
mann v. U. S, 66 F.Supp. 398, 106 Ct. 
Cl. 367—Arundel Corp. v. U. S., 103 
CLC1. 688. certiorari denied 66 SCt. 
SO. 326 U.S. 762. SO L.Ed. 451, rehear¬ 
ing denied 66 S.CL 166, 326 U.& 808, 
SO LkEd. 4S3. 

71. U.S.—Grler-Lowrance Const Co. 
U. a, 98 CtCL 434. 

72. U.S.—>U. 8. ▼. Binghamton Const 
Co., Ct-Cl., 74 act 438, 347 U.a 171, 

* SI LJSd. 694, rehearing denied 74 
act 626 , 847 U.a S40, 98 L.Ed. 
1089. 

73. U.a —U. a v. Binghamton Const. 
Co., supra. 


Specifications as mot representation 
or warranty 

U.S—U. S. ▼. Binghamton Const Co., 
supra. 

74. U.S.—U. S. v. Binghamton Const 
Co. supra. 

irn justified reliance on “representa¬ 
tion” 

In view of this fact even if the 
contract provision constituted a rep¬ 
resentation by the government as to 
the prevailing rate, a contractor's re¬ 
liance thereon could not be deemed 
justified.—U. a v. Binghamton Const 
Co., supra. 

75. U.S.—U. S. v. Binghamton Const 
Co., supra—Ottinger Bros. Const 
Co. v. U. a, Cta., 121 F.Supp. 640. 

Contra Poirier A McLane Corp. v. U. 

S. t CtCL, 120 F.Supp. 209. 

Amount determined by secretary in¬ 
creased at contractor's request 
U.S.—A. J. Paretta Contracting Co. 
v. U. a, 109 Cta. 324, certiorari 
denied 68 S.Ct 458, 883 U.a 832. 
92 L.E4. 1116. 

78. U.S.—Kirchhof v. U. SL, 109 F. 
Supp. 770, 131 CtCL 470. 
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77. U.a —Irwin A Leighton y. U. a, 

115 Cta. 18. 

78. U.S.—Sunswlck Corp. of Dela¬ 
ware v. U. a, 75 F.Supp 221, 109 Ct 
Cl. 772, certiorari denied 68 S.Ct 
1337, 334 U.S. 827, 92 L.Ed. 1755. 

Breach of Implied oondi t ton against 
oost increase 

Even in absence of provision for 
adjustment of contract price upon 
change of specified minimum wage 
rate in contract government could 
not in Its capacity as contracting 
party, compel contractor to pay wag¬ 
es in excess of specified minimum 
rate without subjecting itself to lia¬ 
bility for breach of implied condi¬ 
tion that neither party would increase 
other party's cost of performance.— 
Sunswick Corp. of Delaware v. U. a, 
supra. 

78. U.S.—Sunswlck Corp. of Dela¬ 
ware v. U. a, supra. 

80. U.a —A. J. Paretta Contracting 
Co. v. U. a, 109 CLCL 824 , certio¬ 
rari denied 60 8 .CL 450 , 022 U.a 
032, 92 L.Bd. 1120. 
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* M at ted of Obtaining Bztam Co MPffiMiti oa followed in order to obtain additional compensa- 

Contraotuat provisions as to the method to bo fbi- tion,* 1 such as provisions for approval by a specified 
lowed In order to obtain extra compensation must ordl- ^ „ , 

nariiy be complied with. officer, 82 for an order in writing for changes or 

Provisions of the contract as to the method to be extra work, 82 for the filing of a protest against the 


«. U.A—•Hallman r. U. A, 80 F. 
Supp. 370, 118 CtCL 170—McOlone 
v. U. A. 96 CtCL 607—Arundel 
Corp. y. U. S. v 79 CtCl. 343. 

65 C.J. p 1844 notes 93, 95. 

Appeal 

(1) In general.—Anthony P. Hiller, 
Inc., v. U. S., 77 F.Supp. 209, 111 Ct 
Cl. 352—C&uldwell-Wingate Co. v. 
IT. a, 109 Ctd. 193—Li&cchi Const 
Co. v. U. S., 102 CtCL 224—Trimount 
Dredging Co. v. U. 8., 80 CtCl. 559. 

(8) Where contract provided that 
no extra work or materials would be 
paid for unless ordered in writing by 
the contracting officer with the price 
therefor stated in the order, and with 
right of appeal by the contractor to 
the head of the department and no 
appeal was taken from the price fixed 
for extra work and materials so or¬ 
dered, the contractor was entitled 
only to the price fixed in the order. 
—Sexton v. U. S., 82 CtCl. 550. 
Architect 9 * fees 

Where claims of architect for addi¬ 
tional fees, arising out of change or¬ 
ders calling for extra work, were 
submitted to the Supervising Archi¬ 
tect of the Treasury Department, 
claims were settled by the decision of 
the Supervising Architect in accord¬ 
ance with the provisions of the con¬ 
tract; the question whether there 
was an agreement, as claimed, was 
within the scope of the matter sub¬ 
mitted to the latter; while provisions 
of the contract with reference to ar¬ 
bitration are indefinite, the intention 
of the parties was that, if there was 
failure to agree concerning compen¬ 
sation for work done under change 
orders, the compensation of the 
architect therefor was to be fixed by 
the Supervising Architect of the 
Treasury, whose decision should be 
binding upon both the parties.— 
Fourchy v. U. S., 88 Ot.CL 684. 

82. U.S.—McCarthy Bros. Const. Co. 
V. U. S., 70 F Supp. 124, 108 Ct.CL 
368—Consolidated Engineering Co. 
v. U. 8., D C Wash., 35 F.Supp. 980, 
appeal dismissed, C.CJL, 123 F.2d 
1016. 

85 C.J. p 18*44 note 93. 

WiitW approval 

UA—Tuhaax v. U. 8., C.C.AInd., 109 
F.2d 467—Globe Indem. Co. v. U. S., 
102 CtCl. 21, certiorari denied 66 
ACL 712, 824 U.S. 852, 89 L*JDd. 
1412. 

Approval by head of department or 

(1) Approval held necessary.— 
Globe Indem. Co. ▼. U. A. 102 CLCL 
21, certiorari denied 65 SjCL 712, 224 
U.S. 862, 89 Ii.SU. 141A 


(2) Approval by head of depart¬ 
ment of claim for extra compensation 
held binding, under terms of con¬ 
tract on government—Fred R. Comb 
Co. v. U. a, 100 CtCL 259. 

(3) Approval held not necessary.— 
W. H. Armstrong A Co. v. U. a, 98 
CtCl. 519. 

Additional Insurance coverage 

U.S.—Rises A Welnsler v. U. S., Ct 
CL, 116 F.Supp. 562. 

Architect's fees approval of attorney 
general 

Where It is stated in the contract 
that architect's fee shall not be due 
"until the entire scheme has the ap¬ 
proval of the Secretary of the Treas¬ 
ury and the Attorney General," under 
the terms of the contract the ap¬ 
proval of the Attorney General, who 
was not a party to the contract, was 
not necessary in order to enable the 
architect to recover additional pay¬ 
ment for services, since, if It had 
been Intended that one not a party 
to the contract muBt manifest his 
approval, it would have been so 
stated therein.—Fourchy v. U S.,88 
CLCL 664. 

83. U.S.—Tuhasz v. U. S., C C.A Ind , 
109 F.2d 467—J. A. Ross & Co. v. 
U. S., 115 F Supp. 187—Penner In¬ 
stallation Corp v. U S, 89 F.Supp 
645. 116 CtCl. 550, affirmed 71 S Ct. 
278, 340 U.S. 898, 95 LEd. 651, re¬ 
hearing denied 71 S.CL 356, 340 U. 
S. 923. 95 LEd. 667—Orino v U S, 
77 F.Supp. 938, 111 CLCL 491— 
Anthony P. Miller, Inc., v. U. 8.. 
77 F.Supp. 209, 111 CLCL 262- 
Standard Acc. Ins. Co. v. U. S. f 102 
CLCL 770, certiorari denied 65 S. 
CL 1409, 225 U.S. 870, 89 L.Ed. 1989 
—James McHugh Sons, Inc., v. U. 
S., 99 CLCL 414—Wisconsin Bridge 
A Iron Co. v» U. S., 97 CLCL 165 
—McGlone v. U. S., 96 Ct Cl. 507— 
Dravo Corp. v. U. A. 93 CLCL 270 
—Samford v. U. S., 78 CLCL 572 
—John N. Kn&uff Co. v. U. S., 78 
CLCL 423—Suburban Contracting 
Co. v. U. S., 76 CLCL 533. 

65 C.J. p 1345 note 94. 

Ch* purpose of article of the 
standard government construction 
contract, requiring an order in writ¬ 
ing from the contracting officer for 
extra work. Is to protect the govern¬ 
ment against the extra cost of extra 
work ordered by a subordinate.— 
Standard Acc. Ins. Co. v. U. A, 102 
CLCL 770, certiorari denied 65 ACL 
1409, 325 U.A 270, 69 DJBML 1989. 

Material changes; psovtaflou held 
U.A—Pops V. U. 8* 76 CLCL 64. 
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U.S.— Blair v. U. S., DC.Ala., 66 F. 

Supp. 405, affirmed, GCA., 164 F. 

2d 115, certiorari denied 68 ACL 

910, 333 U.S. 880. 92 I*Ed. 1155, 

rehearing denied 68 ACL 1636, 834 

U.A 820, 92 LhlDd. 1768. 

The fownuMfs receipt In writ, 
lag is a sufficient compliance with 
the requiremenL—James McHugh 
Sons, Inc., v. U. A, 99 CLCL 414. 

Where work was dons lm emergen¬ 
cy, contractor was not barred from 
recovering by failure to secure an or¬ 
der in writing for extra work.—Sachs 
v. U. A, 63 F.Supp. 69. 104 CLCL 272. 

S ta t e ment of price 

(1) Statement of price in order 
held required—Samford v. U. S., 78 
CLCL 672. 

(2) A contractor is not precluded 
from recovering compensation for ex¬ 
tra materials required by the con¬ 
tracting officer over the contractor's 
protest by the fact that the written 
order did not comply with the re¬ 
quirement of the contract that the 
price of extra materials be stated in 
the order, where the officer contended 
that such materials were not extra, 
but were called for by the contract. 
—Davis v. U. A. 82 CLCl. 334. 

Use of unauthorised method of per. 
forming oontraet 

Where contractor uses a method 
of performing his contract, not au¬ 
thorized thereby, and falls to secure 
an order in writing therefor, he can¬ 
not recover for the extra cost in¬ 
volved—Diamond v. U. A, 98 CLCL 
428. 

MotUleatlou that payment will not be 
made 

Where it Is shown that not only 
was the work In question not ordered 
by the contracting officer, but also 
that the contractor was informed 
that if done it would not be paid for. 
it is held that the contractor is not 
entitled to recover.—Hardwick v. U. 
A. 95 CLCL 386. 

Capricious refusal as Implying bad 
faith 

Refusal of contracting officer to 
issue a change order authorizing ex¬ 
tra pay for extra work may be so 
capricious and erroneous as to imply 
bad faith.—Griffiths v. U. 8., 77 CL 
CL 542. 

Requirement inapplicable 

(1) Where contract for removal of 
prefabricated houses provided that 
no charge for extra work would be 
allowed unless ordered in writing, 
provision had no application to re- 
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requirement of extra woiic or expenses,* 4 or for 
the making of a claim for extra compensation, 86 
must ordinarily be complied with. 

As discussed infra § 98, when the contract makes 
the decision of a specified officer final, extra com¬ 
pensation can be recovered only when authorized 
by his decision, which is likewise binding on the 
government 
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f. Amount of Beoomjr 

A contractual provision aa to the amount to bo paid 
for extra work or expanses controls; in the absence of 
such provision, payment of the actual or reasonable cost, 
or the reasonable value, may he required. 

When the contract provides as to the amount to 
be paid for extra work or expenses, such provision 
is controlling; 88 otherwise the actual 87 or reason¬ 
able 88 cost, or the reasonable value, 88 or the actual 


placements and repairs made by con¬ 
tractor In order to conform to speci¬ 
fications after houses had been dam¬ 
aged by hurricane.—Blair v. U. S, C. 
CJLAla.. 164 F.2d 115, certiorari de¬ 
nied 68 S.Ct. 910. S3 U.S. 880. 92 L.Ed. 
1156. rehearing denied 68 B.Ct 1336. 
834 U.a 830 . 92 L Ed. 1758. 

(2) Provision held not to prevent 
recovery where buildings were con¬ 
structed of the materials, and with 
the labor orally ordered, and there 
was not only part performance, but 
full performance, constituting con¬ 
crete evidence of what the order was, 
and this was not denied by the gov¬ 
ernment. which accepted the work as 
performed under the oral change or¬ 
der and benefited thereby.—W. H. 
Armstrong 4k Co. v. U. S.. 98 CtCl. 
519. 

Change order not within board’s Ju¬ 
risdiction 

U.S—Continental Contracting Co. v. 
U. 8 . 94 Ct Cl 244. 

84. U S.—J. A. Ross A Co. v. U. S.. 
CtCl.. 116 F.Supp 187—Orino v. U. 
S. 77 F.Supp 938. Ill CtCl. 491— 
Anthony P. Miller. Inc, v U S, 
77 FSupp 209, 111 CtCl. 252— 
Cauldwell-Wingate Co v. U. S. 109 
Ct Cl. 193—Standard Acc Ins. Co. v. 
U. S., 102 CtCl. 770. certiorari de¬ 
nied 65 S.Ct. 1409. 325 U S 870, 89 
Lbfid. 1989—Lac chi Const. Co v. U. 

8.. 102 CtCl. 324—Hunter Steel Co. 
v U. S., 99 CtCl. 692—Wisconsin 
Bridge A Iron Co. v. U. 8.. 97 Ct Cl. 
165. 

65 C.J. p 1344 note 92 [a]. 

Written or oral protest 

(1) Protest in writing required.— 
Stafford v. U. 8.. 74 F.Supp. 156, 109 
CtCL 479—Dunnlgan Const Co. v. U. 

8.. 122 CtCl. 262—Trimount Dredg¬ 
ing Co. v. U. 8., 80 CtCl. 559. 

(3) Oral protest held sufficient to 
preserve contractor’s rights where 
ha was told, in presence of contract¬ 
ing officer, that question of reim¬ 
bursement could not be taken up un¬ 
til contracts were completed and 
costa ascertained.—W1 n n-S enter 
Const Co. v. U. 8., 75 F.Supp. 255, 
110 CtCl. 24. 

FMeui held timely and suttoUnt 
(1) In general. —Fleisher Engi¬ 
neering A Const Co. v. U. 8., 98 CtCl. 

189 . 

(3) Where the government’s repre¬ 
sentative wae well aware of the 


grounds of protest previously made 
orally, advantage cannot be taken 
of ambiguous language of the writ¬ 
ten protest to frustrate the Intent 
and purpose of the letter of protest, 
protest held sufficient—Overly v. U 

5.. 87 Ct Cl. 231. 

Protest held Insufficient 

Where contractor protested to con¬ 
struction quartermaster against what 
inspector was requiring, but did not 
pursue its protest further, cbntract- 
tor was not entitled to recover on 
theory that inspector's requirements 
exceeded requirements of contract.— 
Sachs v. U. S., 63 FSupp. 59, 104 Ct. 
Cl. 372. 

I Delay In notice to proceed 

Where contractor did not protest 
delay in giving him notice to pro¬ 
ceed, such failure was not a waiver 
of any claim for increased costs oc¬ 
casioned by the delay.—Ross Engi¬ 
neering Co. v. U S, 92 Ct Cl. 253. 
Waiver of provision aa to time for 

snuff 

Where plaintiff did not file a writ¬ 
ten protest with the contracting of¬ 
ficer within the time specified in the 
contract, this provision of the con¬ 
tract was waived by the officer when 
he accepted the claims after the work 
was completed and considered them 
on their merits.—Grier-Lowrance 
Const. Co. v. TJ. S, 98 Ct.Cl 434. 

85. U.S.—J. A. Ross A Co. v. U. 8.. 
CtCl., 115 F.Supp. 187—Hunter 
Steel Co. v. U. S, 99 CtCl. 692. 
Presentation of claim within time 
limited by eontraot 

(1) In general—Vuhasz v. U. S., C. 
C A.Ind, 109 F.2d 467—Anthony P. 
Miller, Inc., v. U. S, 77 FSupp 209, 
111 CtCl. 252—Monks v. U. 8., 79 Ct. 
Cl. 302. 

(2) Time requirement may. in ap¬ 
propriate circumstances, be waived; 
time limitation held waived by con¬ 
tracting officer.—George A. Fuller Co. 
v. U. 8.104 CtCl. 176. 

(3) Time limit held waived by ac¬ 
tion of contracting officer in consid¬ 
ering, on the merits, claim or request 
for additional compensation, made 
after expiration of time limit for as¬ 
serting claim.—Arundel Corp. v. U. 

8 ., 96 CtCL 77—Thompson v. TJ. 8., 91 
CtCL 166. 

88 . U.S.—Irwin v. U. 8., 104 CtCl. 
84—Herbert M. Baruch Corp. v. U. 
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8., 93 CtCL 571—Smoot v. U. 8., 
48 CtCl. 427, affirmed 25 8.Ct 540, 
237 U.S. 88. 59 Ldffid. 829. 

87. U.S.—Great Lakes Dredge 4k 
Dock Co. v. U. 8., 98 F.Supp. 922, 
119 CtCl. 504, certiorari denied U. 
8. v. Great Lakes Dredge 4k Dock 
Co.. 72 act 624, 342 U 8 953, 98 L. 
Ed. 708—Herbert M Baruch Corp. 
v U. S. 93 Ct Cl 107—Griffiths v. 
U S-. 77 CtCl. 542. 

Deduction of average of estimate and 
bids 

Where contract provided for equi¬ 
table adjustment on account of latent 
conditions encountered which differ¬ 
ed from those that contractor had 
right to expect, and such conditions 
were encountered, and bid was less 
than estimate of the United States 
and less than four other bids re¬ 
ceived. fair basis for determining ad¬ 
ditional compensation was to deduct 
from its actual costs average of gov¬ 
ernment's estimate and the four oth¬ 
er bids, after eliminating anticipated 
profits—Great Lakes Dredge 4k Dock 
Co v. U. S. 96 FSupp 923. 119 CtCl. 
504, certiorari denied U. S. v. Great 
Lakes Dredge 4b Dock Co., 73 S.Ct. 
624, 342 U S. 953. 96 L.Ed. 708. 

88. US —Silas Mason Co. v. U. B.. 
116 CtCl. 1—W. H. Armstrong 4k 
Co. v. U. 8., 98 CtCl. 519—W. E. 
Callahan Const Co. v. U. S.. 91 Ct 
Cl. 538. 

Reasonable amount for overhead 

U.S.—Herbert M. Baruch Corp. v. TJ. 
S, 92 CtCl. 671. 

Extra amount paid held sufficient 

U.S.—Connor 4b Ripstra v. U. 8., 100 
CtCl. 465—Frazier-Davis Const Co. 
v. U. S.. 97 CtCl. 1—Triest 4k Earle 
v. U. S, 95 CtCl. 209—Schmoll v. 
U. S., 91 CtCL 1. 

89. U.S.—Lundstrom v. TJ. 8., D.C. 
Or, 53 F.Supp. 709, affirmed, C CL A.. 
U. 8. v. Lundstrom, 189 F.2d 793— 
Silas Mason Co. v. U. 8., 116 CtCl. 
1—Callahan Walker Const Co. v. 
U. 8., 95 CtCl. 314, reversed on oth- 

. er grounds U. 8. v. Walk¬ 

er Const Co., 68 S.Ct 113, 817 IJ« 
S. 56, 87 L.Ed. 49, rehearing denied 
63 S.Ct 203, 317 U.a 710, 87 L.Bd. 
565—M. A. Long Co. v. U. a. 70 Ct 
Cl. 656—-Rausch 4k Lamb Optical 
Co. v. U. 8., 78 CtCL 584, certiorari 
denied 54 S.Ct 770, 292 TJJL 645* 78 
L.Ed. 149t 
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cost minus the cost which would have been incurred 
under the contract as it was before it was changed, 90 
or the actual costs plus a reasonable additional 
amount for overhead and profit, 91 must be paid. 
Payment of the actual cost 99 or reasonable value" 
of the extra materials furnished may be required. 
Recovery on the basis that unforeseen conditions 
were encountered by the contractor may be limited 
to the actual costs incurred, without profit, 94 and 
may be measured by the difference between what it 
cost to do the work and what it would have cost 
if the unforeseen conditions had not been en¬ 
countered. 95 

The amount recoverable must be clearly estab¬ 
lished; 90 where the facts make the amount of the 
contractor’s expense necessarily indefinite, the court 
will determine it by its best estimate in the cir¬ 
cumstances. 97 The increased cost of production 
resulting from the government’s delay and the con¬ 
sequent congestion of the contractor’s plant may be 
computed by comparing the contractor’s costs under 
a prior government contract with the costs during 
the period of congestion." 

A contracting officer has been held not authorized 
to determine the amount to be paid for extra work 
not ordered as required by the contract, but accepted 


by the government 99 

Offset and credit The extra expense to whidi a 
contractor is put may be offset against a reduction 
to which the government is entitled; 1 and the con¬ 
tractor may be required to credit the government, as 
against the excess costs, with the savings incidental¬ 
ly accruing to the contractor. 9 

§ 95. Transfer or Assignment 

The statute prohibiting the transfer of a contract 
and providing that such transfer annuls the contract as 
far as the United States is concerned may be taken 
advantage of only by the government. No technical, 
formal, or written transfer Is necessary In order to con¬ 
stitute a transfer within the statute. 

41 U.S.C.A. § 15, R.S. § 3737; Oct. 9, 1940, c 
779, § 1, 54 Stat. at L. 1029; July 26, 1947, c 343, 
Title II, § 205 (a), 61 Stat. at L. 501; May 15,1951, 
c 75, 65 Stat. at L. 41, providing that a transfer of 
a contract or any interest therein by the person to 
whom it is given is prohibited and annuls the con¬ 
tract as far as the United States is concerned, was 
passed for the protection of the government, 9 in 
order that it might not be harassed by multiplying 
the number of persons with whom it had to deal, 4 
and might always know with whom it was dealing 
until the contract was completed and a settlement 


9a U.8.—Bein v. U. S., 101 Ct.Cn. 

144. 

91. U.S.—Moorman v. U. S., 82 F. 
Supp. 1010. 

Twelve per seat additional 

U.S.—Moorman v. U. S-, supra. 

98. U.S.—Schmoll v. U. S.. 86 Cta. 
682—Davis v. U. S-, 82 CtCl. 884. 

Insufficient quantity furnished by 

Where the government agreed to 
furnish to contractor certain materi¬ 
al at a stated price, and the material 
furnished by the government was in¬ 
sufficient and contractor was, accord¬ 
ingly, obliged to buy additional mar 
terial in the market at a price greater 
than the price at which material 
was to be furnished by the govern¬ 
ment, it is held that the contractor is 
entitled to recover the amount by 
which the cost of material exceeded 
what would have been its cost if he 
had obtained it at the price which he 
was obligated to pay for the material 
furnished by the government.—A. C 
Messier Co. v. U. S., 94 CtCl. 649. 

9a U.S.—Williams Iron 4k Bronze 
Co. V. U. 8., 90 CtCL 111. 

94b U.S. —Rust Engineering Co. v. U. 
a, 99 CtCl. 461. 

9a U.8.—Tobin Quarries v. U. 8., 94 
F.8UPP. 1021, 114 Cta. 286. 
ta UJ9L—8tiers v. U. 8., 121 Cta. 
157—Bites Mason Co. v. U. 8* 116 
CtCl. 1. 


Amount of damages actually ana- 
taftued held sufficiently proved.— 
Hirsch v. U. 8., 94 Cta. 602. 

97. U.S.—Anthony P. Miller. Inc. v. 
U. 8., 77 F.Supp. 209, 111 Ct.a 252. 

9ft U.8.—Bushnell Steel Co. v. U. 
S., 91 F.Supp. 576, 117 CtCl. 848. 

9a U.S.—Penker Const Co. v. U. 8., 
98 CtCL 1. 

1 . U.S.—B-W Const Co. v. U. 8. 104 
Cta. 608, certiorari denied 66 8. 
Ct 704, 827 U.S. 785, 90 LEd. 1012. 
Deductions and offsets as to compen¬ 
sation generally see supra | 93 b. 

a U.S.—John A. Johnson Contract¬ 
ing Corp. v. U. S., 98 F.Supp. 154, 
119 CtCl. 707. 

Labor oosts; aooaterated completion 
In action to recover excess labor 
costs Incurred because of keeping the 
job open on Saturday as required by 
Executive Order, contractor was re¬ 
quired to credit the government as 
against the additional wage bill, the 
savings which accrued to it from ac¬ 
celerated completion of the contract; 
but credit would not be given the 
government against the additional 
wage bill, for an assumed reduction 
In the overhead of subcontractors, 
due to accelerated completion, where 
it was probable that they added suf¬ 
ficient in the subcontracts to cover 
such overhead.—John A. Johnson 
Contracting Corp. v. U. 8., supra. 
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a U.S.—Hobbs v. McLean, Iowa, 6 
S Ct. 870. 117 U.S. 667, 29 LEd. 940. 
Assignment of claims against United 
States see infra ff 157-159. 
Transfer, assignment, or subletting 
of contracts for carrying mall see 
Post Office I 29. 

Tartteuter purposes 

(1) To give the government abso¬ 
lute control of the personnel of the 
contractors so as not to have Its con¬ 
tracts assigned to persons with whom 
it would not originally have con¬ 
tracted.—St. Paul, etc, R. Co. v. U. 
S., 18 CtCl. 405, affirmed 5 S.Ct. 366. 
112 U.S. 733, 28 L.Ed. 861. 

(2) The statute was meant to se¬ 
cure to government personal atten¬ 
tion and services of contractor, to 
render him liable to punishment for 
fraud or neglect of duty, and to pre¬ 
vent parties from acquiring mere 
speculative interests.—Thompson v 
CL L R., C.A.8, 805 F.2d 78—Francis 
v. U. 8., 11 Ct-CL 638. 

(8) It was also meant to prevent 
parties from selling the contracts at 
a profit to bona fide bidders and con¬ 
tractors.—Thompson v. C. L R., CJL3, 
205 F.2d 72. 

4. U.8.—Hobbs v. McLean, Iowa, 6 
S.Ct. 870. 117 U.S. 567, 89 L.Ed. 940 
—Thompson v. C. L R., C.A.9, 205 
F.2d 78—Chemicals Recovery Co. 
v. U. 8., 108 F,8upp. 1012, 122 Ct 
CL 166, 
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made. 5 The statute was held not retroactive. 5 The 
language of the statute is broad; 7 so, the policy 
expressed thereby is broader than the general rule 
of contract law requiring personal performance of 
some types of contracts. 5 However, many limita¬ 
tions have been engrafted on the statute; 9 it has 
never been applied blindly, but rather, in each case, 
the court has looked to the ratio legis to see whether 
the assignment involved was within the mischief 
which congress intended to prevent. 10 The word 
“assignment” occurring in the statute has been used 
as the equivalent of the word “transfer.”* 1 

A transfer prohibited by the statute cannot af¬ 
fect the rights of the United States; 12 but an at¬ 
tempted assignment under which no claim is made 
cannot be set up to prevent recovery after full per¬ 
formance. 18 The provision is imperative and ab¬ 
solute, and bars any action against the United 
States by the assignee, since it prevents, as to the 
United States, any right or interest in the contract 
from vesting in him. 14 The government alone, how¬ 
ever, may take advantage of this provision. 16 The 
statute does not act as a self-executing nullifica- 
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tion in cases where government contracts are as¬ 
signed/ 19 the government may treat the contract 
as annulled, or recognize the assignment, at its op¬ 
tion, 17 and an assignment with its assent or ap¬ 
proval is not a violation of the statute. 19 

To constitute an assignment or transfer of a con¬ 
tract with the government within the statutoiy pro¬ 
hibition, no technical, formal, or written transfer 
by the contractor is necessary; 19 the court will not 
mechanically define “transfer” in terms of mere 
change of legal identity, 29 but will pragmatically 
test each situation by the extent to which the change 
deprives the government of the particular manage¬ 
ment and financial responsibility which rendered the 
contractor a responsible bidder. 21 

The act does not forbid one who contracts for 
doing certain work for the government from making 
subcontracts, in the execution of the work under¬ 
taken, 22 and does not apply to a preliminary ar¬ 
rangement for the honest purpose of uniting capital 
to obtain the necessary means to fulfill the contract, 
there being no intent to influence bidding, or to 
evade the duties or responsibilities of a public con- 


5. U.S.—Hobbs v. McLean, Iowa, 6 
S.Ct 870, 117 U.S. 567, 29 LEd. 940 
—Thompson v. C. I. R. f C.A.3, 205 
F.2d 73—Chemicals Recovery Co 
v. U. S., 10S F.Supp. 1012. 122 CtCl. 
166. 

6 . U.S.—Robertson v. U. S. 2 CtCl. 
S22—Chollar v. U. 8.. 2 CtCl. 319 

7. U.S—Thompson v. C. L R.. C.A.3. 
206 F.2d 73. 

6 US.—Chemicals Recovery Co. v. 
U. S. a 103 FSupp. 1012, 122 CtCL 
166. 

Contract not calling foe personal per- 

Mere fact that there was nothing 
In nature of contract which called 
for its personal performance by one 
or more individuals would not jus¬ 
tify assignment in contravention of 
statute —Chemicals Recovery Co. v. 
U. 8.. supra. 

a U.S.—Thompson v. State, C.A3, 
205 F.2d 73. 

10. U.S.—Thompson v. G. I. R., su¬ 
pra. 

Coastmetloa. Hies that of claims stat¬ 
ute 

(1) Statute is given a construction 
similar to that given the statute de¬ 
claring void the assignment of claims 
against the United States.—Ozanic ▼. 
U. 8.. D.C.N.T.. 83 F.Supp. 4. affirmed, 
CJL, 188 F.2d 228. 

(2) Assignment of claims against 
United States see infra f I 157-159. 

a— I s of articles bought from gov¬ 
ernment hold not prohibited by stat¬ 


ute.—Chemicals Recovery Co. v. U. 
S.. 103 FSupp 1012, 122 CtCl. 166. 

1L US-U. S. v. A. Bentley A Sons 
Co.. D.C.Ohio. 293 F. 229. 

Subletting 

The words "assignment” and 
"transfer” are broader than, and in¬ 
clude. the word "sublet.”—U. S. v. A. 
Bentley A Sons Co., supra. 

12. U.S —U. S. v. Illinois Surety 
Co. Ill., 226 F. 653. 141 C.C.A. 409. 
affirmed 37 S.Ct 614. 244 U.S. 376, 
61 L.Ed. 1206—Hardaway A Prow¬ 
ell v. National Surety Co., Ky., 150 
F. 465. 80 C.C.A. 283, affirmed 29 S. 
Ct 202. 211 U.S. 552, 53 LEd. 321. 

Transfer of stock sad sals of assets 
Where owner of capital stock of 
corporation to which war contracts 
had been awarded transferred stock 
to corporation in exchange for Sts as¬ 
sets, including uncompleted con¬ 
tracts, and thereafter sold assets to 
a newly organized corporation which 
took formal assignment of the con¬ 
tracts, transfer was a nullity as to 
government.—U S. v. Star Const. Co.. 
DCOkl., 77 F.Supp. 758, affirmed, C. 
A.. 186 F 2d 666. 

13. U.S—Dougherty v. U. 8., 18 Ct. 
Cl. 496. 

14b U.S.—Wanless v. U. 8 ., 6 CtCl. 
128. 

65 C.J. p 1345 note 8. 

15. Miss.—Mullen A Junkln v. Byrd 
A Clopton. 122 So. 485, 154 Miss. 
215. 

65 C.J. p 1345 note 9—49 C.J. p 1172 
notes 41-43. 
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10. U.S.—Thompson v. C. 1 R., CL 
A.3. 205 F.2d 73. 

17. U.S.—Thompson v. C. L IL, su¬ 
pra. 

65 C.J. p 1345 note 10. 

18. U.S—Thompson v. C. I. R., su¬ 
pra—U. S. v. Heller, D C Md., 1 F. 
Supp. 1. 

Assignment by designated seller to 
shipper 

Provision of contracts which re¬ 
quired designated seller to declare 
particular shipments and name of 
vessel, and entitled seller to substi¬ 
tute another shipper upon nonper¬ 
formance by shipper, and which 
made seller primarily responsible for 
performance of shipper’s obligation, 
did not impose upon seller duties so 
unique or personal as to preclude him 
from assigning contracts to shipper. 
—Application of R. F. C.. D.C.N.Y.. 
106 F.Supp. 358, affirmed, CA, R. F. 
C. v. Harrison A Crossfield, 204 F.2d 
366, certiorari denied 74 S.Ct 69, 346 
U.S. 854, 98 L.Ed. 368. 

19. U.S.—Francis ▼. U. S., 11 CtCl. 
638, affirmed 96 U.S. 354. 24 L.E&. 
662. 

20. U.S.—Thompson v. CL X. R.. CL 
A.S. 206 F.2d 73. 

21. U.S.—Thompson ?. C L R., su¬ 
pra. 

22. D C.—Manning v. Ellicott, 9 App. 
D.C. 71. 

N.Y.—White v. McNulty, 49 N.T.S. 
903, 26 App.Div. 173. affirmed 58 N. 
EL 1094, 164 N.Y. 582. 
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tractor; 2 * the formation of a partnership by per¬ 
sons holding a contract with the government for the 
erection of public buildings does not necessarily ef¬ 
fect an annulment of the contract; 24 and the as¬ 
sociation by a contractor of another person with 
him in the performance of the contract is not an 
assignment of the contract. 22 Nor does the act 
apply to an agreement between a government con¬ 
tractor and one of the sureties on his bond by which 
the surety agrees to furnish the money necessary for 
carrying out the contract, and the contractor agrees 
to divide the profits with him. 22 

There is a distinction between the assignment of 
a government contract and an assignment of a claim 
for money due under a contract, the former being 
void under the act, and passing no title, legal or 
equitable, and the latter passing title to the money 
due, as though it were the sale of a chattel ; 27 but 
a person having a contract with the United States 
cannot transfer or assign any part of the money 
coming to him thereunder so as to affect anyone 
but himself. 28 An assignment of the contractor's 
interest in a fund in which moneys to be received 
from the government under a contract are to be 
deposited is not a violation of the statute. 29 

A provision in a contract that the United States 
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may treat any assignment or subletting as anjuR- 
nulment of the contract is for the benefit of the gov¬ 
ernment and cannot be insisted on by other parties. 20 

A contractor who, with the government’s consent, 
transfers its property to another who performs die 
contract may sue on the contract 81 

Lease of land . The act does not refer to a lease 
of land to be used for public purposes. 82 

Assignment subject to equities . An assignee of 
a government contract takes it subject to equities 
existing between the original parties. 88 

§ 96. Modification 

It It competent and proper for the parties to a con¬ 
tract with the United States to agree to modifications 
thereof, but only the officers authorized by law may, on 
behalf of the United States, consent to a modification. 

As a general rule, it is competent and proper for 
the parties to a contract with the United States to 
agree to modifications thereof, 84 as with respect to 
the contract price. 86 So, the parties may enter into 
a supplemental agreement, 36 in which case the orig¬ 
inal contract is modified in the particulars speci¬ 
fied, 87 but not otherwise. 88 The provisions of the 
original contract may authorize modification of the 
terms thereof, under certain conditions, 89 but in 


S3. U.S—Field V. U. S. ( 16 CtCl. 
434. 

Ala.—-Anderson v. Blair, 80 So. SI, 
202 Ala. 209. 

Si Or.—North Pac. Lumber Co. v. 

Spore. 75 P. 890, 44 Or. 462. 

25. D.C.—tJ. 8. v City Trust, etc., 
Co., 21 App D.C. 369. 

86 . U.S.—Bowe v. U. S., C.CGa.. 42 
P. 761. 

87. U.S.—In re McCord. 9 Ct.Cl. 155, 
affirmed 95 U.S. 61, 24 LJSd. 371. 13 
CtCl. 515. 

SB. U.S.—Greenville Sav. Bank v. 
Lawrence, S.C., 76 F. 545, 22 G.C. 
A. 646. 

65 C.J. p 1346 note 19. 

89. Ind.—Irwin’s Bank v. Fletcher 
Savings & Trust Co., 145 NE. 869, 
195 Ind. 669, modified on other 
grounds 146 N.E. 909, 195 Ind. 669. 
30. U.S—-Tinker 4k Scott v. U. 8. 
Fidelity A Guaranty Co., C.C.Or., 
169 F. 211. 

3L U.S.—New York Shipbuilding Co. 
v. U. S.. 65 Cta. 457. 

88. U.S.—Freedman's Sav., etc., Co. 
v. Shepherd, App.D.C., 8 S.Ct 1250. 
127 U.S. 494, 32 LJSd. 163. 

83. U.S.—Michel v. U. S., 61 CtCL 
993. 

A fOitnwMi surety, in taking 
over the contractor's work as as¬ 
signee of the contract, stands In the 
position of the assignor, and* as 


against the government, can assert 
no greater rights than that of the as¬ 
signor —Southern Surety Co. v. U. 
S., 76 CtCL 47. 

34. US —Equipment Corp of Amer¬ 
ica v. U. S.. 98 Cta. 159. 

Agreement for modi fi cation held not 
Shown 

U.S —Miller v. U. a, 62 F.Supp. 127, 
104 CtCl. 461. 

PnMio and general acta 
Whatever acts the government may 
do, be they legislative or executive, 
as long as they are public and gen¬ 
eral. they may not be deemed to alter, 
modify, obstruct, or violate partic¬ 
ular contracts into which it enters 
with private persons.—Standard Acc. 
Ins. Co. v. U. a, Ct Cl., 69 F.Supp. 407, 
certiorari denied 66 S.Ct 37, 326 U.S. 
729, 90 LJSd. 434. 

36b U.S.—Equipment Corp. of Amer¬ 
ica v. U. 8.. 98 Ct a. 159. 

38. U.S.—Corum v. U. S., 81 F.Supp. 
728, 112 CtCl. 479—John Arborio, 
Inc. v. U. 8., 76 F.Supp. 118, 110 Ct. 
Cl. 432—M&rlin-Rockwell Corp. v. 
U. S.. 80 Ct a. 394. 

67. U.S.—Merrlll-Stevens Dry Dock 
4k Repair Co. v. U. 8., 96 F.Supp. 
464, 119 Cta. 810—Rhode Island 
Discount Co. v. U. 8.. 94 F.Supp. 
669, 118 CtCL 263—John Arborio, 
Inc. v. U. S., 76 F.Supp. 113, 110 Ct 
a. 432—Silas Mason Co. v. U. S.,, 
110 CtCl. 1—Gemsco, Inc. v. U. S., I 
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115 Ct a 209—Canal Dredging Co. 
v. U. S. 99 CtCl. 236—Edmund J. 
Rappoli Co. v.U.S, 98 Ct Cl 499— 
SchmoU v. U. 8.. 86 Cta. 632. 
Performance within specified period 
The government may take from a 
contractor an enforceable agreement 
to perform his contract within a 
specified period or receive compensa¬ 
tion ratably diminished according to 
a reasonable scale for late perform¬ 
ance, even though no actual damages 
are or can be proved —Lebanon Wool¬ 
en Mills v. U. S., 99 Cta. 318. 

88. US.—Scholl Mfg Co. v. U. 8.. 
CtCl. 116 F.Supp. 596— Rhode Is¬ 
land Discount Co v. U 8., 94 F. 
Supp. 669, 118 Cta. 262. 

38. U.S.—Riess A Weinslsr v. U. 8, 
Ct a., 116 F.Supp. 662—Tobin 

Quarries v. U. 8, 84 F.Supp. 1021, 
114 CtCl. 286—Peter Kiewit Sons' 
Co. v. U. 8, 74 F.Supp 166, 109 
CtCL 617—New England Founda¬ 
tion Co. v. U. &, 116 Cta. 296—W. 
E. Callahan Const Co. v. U. 8, 91 
CtCL 538—Gormley v. U. S.. 86 Ct. 
Cl. 523—Latham ▼. U. S^ 68 Cta. 
201 . 

Adjustment of fixed foe 

Under provisions of cost-plus-Or 
fixed-fee contract that contracting 
officer may make changes in scope 
of work at any time, and should scope 
be changed materially, equitable ad¬ 
justments will be made in fixed fee. 
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such case, modification is warranted only where the 
requisite conditions are shown to exist 40 The modi¬ 
fication of the obligations on both sides constitutes 
a sufficient consideration for the modification , 41 and 
no consideration is needed for a modified agreement 
making the contract conform to the intent of the 
parties , 43 but it has been held that a supplemental 
contract merely changing the obligations of one par¬ 
ty is ineffectual 43 

x Only such governmental officials as are authorized 
by law may modify or waive the provisions of a 
governmental contract , 44 and persons dealing with 
governmental officials must, at their peril, inquire 
into the authority of the officials . 40 Ordinarily, a 
modification may be made by the same authority 
which entered into the original contract on the part 
of the government , 40 and in some circumstances, 
an oral modification may be effective 47 It has been 
held, however, that when a contract is required by 
statute to be in writing, the officers charged with its 
execution may not vary its terms , 48 although the 
time limit in such a contract may be waived orally . 49 
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When the contract requires changes or modifications 
to be in writing , 00 or approved by a specified of¬ 
ficer , 01 such provision must be complied with. 

A change order authorized by the terms of the 
contract may constitute a modification thereof , 62 and 
where a contractor fails to protest or appeal from 
such order, the terms thereof govern the rights and 
obligations of the parties under the contract 03 So, 
if a certain officer has, under the contract, au¬ 
thority to make changes in the specifications, his ap¬ 
proval of materials differing from those called for 
by the specifications constitutes an authorized 
change . 64 However, the giving of directions by the 
officer in charge, as to how the work shall be done, 
as authorized by the contract , 66 is not a modifica¬ 
tion of the contract, nor is an unauthorized di¬ 
rection to the contractor to do the work by a 
particular method a modification of the contract 60 
Where the original contract makes no provision 
for changes in the specifications, the acceptance 
of orders for changes constitutes a new supple¬ 
mental contract 67 Where contractors are endeav- 


provision for adjustment la peremp¬ 
tory and must be followed.—-Whit¬ 
man v. U. 8., 110 F.Supp. 444, 124 Ct 
Cl. 464. 

m dd ent al ehangos 

If a contract imposes duty on gov¬ 
ernment to complete construction of 
structure Involved in a contract, a 
“changes’* clause does not authorize 
deletion of an Integral part of the 
work, but government may make 
only changes Incidental to primary 
object of contract.—Boomer v. Ab¬ 
bott 263 P.2d 476, 121 Cal App 2d 449. 

40. US—Breymann v. U. 8., 65 F 
Supp. 398. 166 Ct Cl. 367—General 
Contracting Corp. v. U. 8., 88 Ct Cl. 
214. 

Condition held satisfied 

U.S.—Edmund J. Rappoli Co. v. U. 

a, 98 CtCl. 499. 

41. U 8.—Kling Bros. A Co. v. U. 8., 
89 Ct.Cl. 329. 

66 C.J p 1346 note 34. 

4ft. U.S.—U. 8. v. Blair, C.A.C 0 I 0 , 
193 F.2d 657 
66 C.J. p 1346 note 36. 

43. U.S.—Wilcox v. U. 8.. 66 CtCl. 

324. 

66 C.J. p 1346 note 86. 

Absenoo of consideration 
Where Government contract pro¬ 
viding for revision in price after de¬ 
livery of thirty per cent of articles 
contracted for, was terminated for 
contractor’s default before delivery 
of thirty per cent of articles had been 
accepted, contractor was not entitled 
to revision, and supplemental con¬ 
tract revising upward unit price for 
articles furnished under untermi¬ 
nated portion of original contract 


was without consideration —Coat 
Corp. of America v. U. 8., 105 F Supp. 
832, 123 CtCl. 176. 

44. US —Bayboro Marine Ways Co 
v U. 8. DC Fla, 72 F.Supp. 728— 
Chalker & Lund Co. v. U. S. 107 F. 
Supp. 734, 123 Ct Cl. 381—Kirchhof 
v U S. 102 F.Supp 770, 121 Ct.Cl. 
476. 

Abdication of responsibility 

Action of government's contracting 
officer in denying requested extension 
of time on army construction con¬ 
tract was vulnerable where contract¬ 
ing officer had intended to grant the 
extension but had abdicated his con¬ 
tractual responsibility to command¬ 
ing general—John A. Johnson Con¬ 
tracting Corp. v U. S., CtCl., 119 F. 
Supp. 788. 

Modification held authorised 

U.S—Goltra v. U S , 96 FSupp 618, 
119 CtCl 217—Corum v. U. 8., 81 
F Supp. 728, 112 Ct Cl. 479. 
Modification held not Intended 
U S —Beuttas v. U. S., 122 Ct Cl. 296. 

45. US —Bayboro Marine Ways Co. 
v. U S, D.CFla, T2 F.Supp. 728— 
Chalker & Lund Co. v. U. S., 107 F. 
Supp. 734, 123 CtCl. 881. 

46. U S.—Remington Rand v. U. 8., 
106 Ct.Cl. 127—Ford v. U. S, 17 Ct 
Cl. 60 

Implied authority 

An officer authorized to make a con¬ 
tract for the United States has Im¬ 
plied authority to modify it, particu¬ 
larly where it is in the best interests 
of the United States to do so.—Whit¬ 
man v. U. 8., 110 F.Supp. 444. 124 Ct 
Cl. 464. 

47- U.S.—Whitman v. U. 8., supra. 
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4a U.S.—Brant v. U. 8.. 46 CtCl. 
409. 

49. U.S.—Maryland Steel Co. of Bal¬ 
timore County v. U. 8, CtCl., 35 8. 
Ct 190, 235 U.S. 451, 69 L.Ed. 312. 

50. U.S.—P. H. McLaughlin A Co. v. 
U S , 36 CtCl 138 

65 C.J. p 1346 note 29 

51. U.S.—Brant v. U. CL, 46 CtCL 
409. 

65 C J. p 1346 note 30 

52. U.S.—B-W Const Co. v. U. S.. 
97 CtCl. 92—Frazier-Davis Const 
Co. v. U. S., 97 Ct.OL 1. 

Compensation 

The findings and recommendations 
of a board as to compensation for 
changes, not constituted according to 
the terms of the contract are not 
conclusive —Snare A Triest Co. v. 
U. 8., 75 CtCl. 326, certiorari denied 
53 S.Ct 687, 289 US 742. 77 LJSd. 
14*89. 

5a US—John Arborio, Inc. v. U. 8., 
76 F Supp 113, 110 CtCl. 433—Cen¬ 
tral Excavators, Inc., v. U. 8.. 116 
CtCl. 744—Diamond v. U. 8., 03 Ct 
Cl. 493—Frazier-Davis Const Co. v. 
U. 8., 97 CtCl. 1. 

54. US —W. H. Armstrong A Ool v. 
U. 8, 98 CtCl. 619—Gertner v. U. 
S., 76 CtCl. 643. 

5& U.S—Smoot v. U. 8., 48 CtCL 
. 427, affirmed 35 S.Ct 540, 237 U.& 

38. 59 LEd. 829. 

65 C.J. p 1346 note 31. 

8a U.S.—U. a Vv Barlow, 19 ACt 
408, 184 U.S. 138. 46 LJSd. 463, 37 
CtCL 547. 

57. U.S.—Flack T. U. &, 66 CtGL 
I 641. 
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ormg to cany out their obligations, and are allowed 
to do so v they have a right to assume that no change 
in the character of the work will be ordered. 68 

As in the case of original contracts, modifications 
are construed according to the intent of the par¬ 
ties, 68 as expressed in the agreement 60 By enter¬ 
ing into a new contract, the government abandons 
rights claimed under the first contract inconsistent 
with the new agreement. 61 Where the contractor 
proceeds with the performance of the contract as 
modified, he may not recover on any breaches that 
might have occurred before the modification of the 
contract 63 

Duress. A threat by the government to disregard 
the original contract may constitute duress invalidat¬ 
ing a modification of the contract, 63 but only if the 
contractor executed the modication of the contract 
through fear of injury to him individually. 64 A mod¬ 
ification agreement will not be held invalid for duress 
if improper coercion is not shown. 66 It is not duress 
to impose conditions on the grant of a modification 
requested by the contractor, 66 or, in the case of 
modification sought by the government, to threaten 
to exercise the right to terminate the contract, in 
accordance with its provisions, unless the contractor 
agrees to the modification. 67 

§ 97. Rescission or Suspension 
a. In general 


91 C.J.S. 

b. Termination and settlement of war 
contracts 

a. In General 

Ordinarily, tha United States has no Immunity per¬ 
mitting It to recede from the fulfilment of Its contractual 
obligations without Justifiable cause, and without the 
consent of the other contracting party, but contracts may 
be rescinded by mutual consent, or on grounds author¬ 
ized by law, such as fraud, and they may be cancelled 
by the government when the terms thereof authorize 
cancellation. 

Generally, when the government enters into a 
contract with an individual or corporation, it divests 
itself of its sovereign character with respect to the 
particular transaction, and so far assumes the 
status of an ordinary citizen that it has no immunity 
permitting it to recede from the fulfilment of its 
obligations without justifiable cause, and without 
the consent of the other contracting party 68 unless 
the contract contains a provision for rescission by 
the government 60 However, this is not an in¬ 
flexible rule as a national crisis may justify excep¬ 
tions. 70 Such contracts may, of course, be re¬ 
scinded by mutual consent, 71 or on grounds author¬ 
ized by law, such as fraud. 72 So, a department 
head may suspend, if not cancel, the contract when 
the contractor is charged with fraud and attempted 
bribeiy in its performance. 73 

A contract may be cancelled by the government 
when the terms thereof authorize cancellation, 74 in 


sa U.S.—Rodgers v. U. S, 48 Ct.CL 
443. 

59. U.S.—Houston Ready-Cut House 

Co. v. U. S.. 96 P.Supp 629. 119 
CtCl. 12©—General Contracting 

Corp- v. U. S. f 86 CtCl 662. 

65 CLJ. p 1347 note 43. 

60. U.S.—Manhattan Sponging 

Works v. U. S., 61 Ct.Cl. 25. 

65 C.J. p 1347 note 44. 

61. U.S.—Morris St Cumings Dredg¬ 
ing Co. v. U. S., 61 CtCl. 411. 

62. U.S.—Merrill-Stevens Dry Dock 
Sk Repair Co. v. U. S. v 96 F.Supp. 
464, 119 CLC1. 310. 

63. U.S.—Hartsville Oil Mill v. U. 
a. CtCl., 46 S.CL 389, 271 U.S. 43, 
70 liJBd. 822. 

Obfliff of price 

(1) Where plaintiffs had the choice 
of risking the loss of the work or 
of accepting an interpretation of a 
contract under which they would be 
compelled to take a price less than 
the contract price for doing certain 
work, their agreement to do the 
work at a price less than the con¬ 
tract price is not binding since It 
was induced by economic coercion.— 
Sites Mason Co. v. U. S„ 116 Cta 1. 

(I) Where under duress by govern* 
meat officials a second contract Is en¬ 


tered into under the terms of which 
the contractor receives lees compen¬ 
sation, the contractor is not estop¬ 
ped by receipt and retention of the 
lesser amount from continuing to 
assert its claim under the original 
contract—Farmers* St Ginners* Cot¬ 
ton Oil co. v. u. a. 76 eta. 294 . 

St U.S.—Hartsville Oil MiU v. U. 
8.. Cta.. 46 RCt 889. 271 U.S. 48, 
70 LuEd. 822. 

Sa U.S.—Fruhauf Southwest Gar¬ 
ment Co. v. U. 8., CtCl., Ill F.8upp. 
945—Canal Dredging Co. v. U. a, 
99 CtCL 235. 

66. U S.—Edward F. Fonder Co. v. 
U. 8., 48 CtCl. 198. 

67. U.S.—Page and Nelson v. U. a, 
120 Cta 27. 

68. D.C.—Ring Const Corp. v. Sec¬ 
retary of War of U. a* 176 F.2d 
714, 85 App.D.C. 386, certiorari de¬ 
nied 70 S.Ct 796, 339 U.a 943, 94 
L.Bd. 1368. 

65 C.J. p 1347 note 52. 

Termination for default of contrac¬ 
tor see infra § 100. 

Beoeipt of be a efl te 
The federal government after re¬ 
ceiving benefits of a contract into 
which it has lawfully entered, can¬ 
not repudiate the conditions on which | 
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the contract was made.—U. a v. Chi¬ 
cago. R I. St P. R. Co., C.A.Tex., 200 
F.2d 263. 

69. U.S.—Grant ▼. U. S„ 7 Wall. 331. 

19 LEd. 194. 7 CtCl. 53. 
Oaaoellatlou provision held valid 
U.a —Jardine Min. Co. v. U. 8 ., 88 
F.Supp. 265. 115 CtCL 279. 

76. D.C—Ring Const Corp. v Sec¬ 
retary of War of U. 8 .. 178 F.2d 
714. 85 App.D.C. 386. certiorari de¬ 
nied 70 S.Ct 796, 339 U.S. 943, 94 
L.Ed. 1358. 

71. U.S.—Winters v. U. S. f 84 F. 
Supp. 756. 114 a a. 894. 

65 C.J. p 1347 note 54. 

72. U.S.—Hayes vi U. a, 103 CLCL 
116. 

lotarm of benefits reoeftved bald sat 
required 

U.S.—Pan Am. Petroleum St Trans¬ 
port co. v. u. a, ioi cta 114 . 

78 . U.a— Harris v. U. a. 66 Cta 9. 

74. U.a —Guiberson v. R. F. C., CLA. 
Tex.. 196 F.2d 154—U. a v. Blair. 
C.A.C 0 I 0 ., 198 F.Sd 557—U. a v. 
Foster Transfer Co., C.A.Wash., 168 
F.2d 494—Hales v. U. 8.. D.C.Okl., 
113 F.Supp. 595—U. S. v. Haynes 
School Dist. No. 8, D.C.Ark., 102 
F.Supp. 843—Atlantic Fish St Oys- 
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the absence of bad faith, 7 * subject to such liability 
to the contractor as is provided by the contract, 76 
but no greater liability. 77 Even in a case where 
a contract may be rescinded, this may be done only 
by an officer authorized to do so, 76 and in the man¬ 
ner provided in the contract, 76 as by giving requisite 
notice. 80 Whether the government has acted 
promptly to revoke a contract, in accordance with 
its provisions, is a question of fact. 81 Under some 
circumstances, it is not a prerequisite to the right 
of the government to rescind that the government 
restore, or offer to restore, the consideration re¬ 
ceived by it. 88 

Failure to make agreed progress payments and 
temporary suspension of work on authorization of 
the government does not of itself constitute a termi¬ 
nation of the contract by the government. 83 Where 
congress in an appropriation act denied to a depart¬ 
ment funds for the payment of services rendered to 
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the government under a valid contract, there was 
no attempt to repudiate the contract; 84 and a stat¬ 
ute which, through a clerical error, appears to with¬ 
draw the appropriation for certain work will not be 
construed as canceling the contract therefor when 
not so intended. 86 Where a contract provides that 
it shall be approved by a specified officer, and the 
discretion of approval has been once exercised by 
him, such discretion is thereby exhausted and 
ended; and he may not capriciously withdraw an 
approval once given, so as to curtail die time ex¬ 
pressed for the duration of the contract 88 

When a contract is wrongfully cancelled or re¬ 
scinded by the government, the contractor may re¬ 
cover damages, 87 and it seems that the contractor 
is entitled, in any case, to be reimbursed for work 
performed and expenses incurred before the can¬ 
cellation. 88 However, the contractor cannot recover 
for loss of anticipated profits allegedly caused by the 


ter Co. v. U. 8. Ct.Cl., 116 F.Supp. 
674—Hood ft Gross v U S, 90 
Ct.Cl. 258—Cherokee Fuel Co. v. 
U. S.. 89 CtCl. 279, certiorari de¬ 
nied 60 SCt. 466. 309 U.S. 655, 84 
L. Ed. 1004. 

D.C.—Phillips Petroleum Co. v. John¬ 
son. D.C., 71 F.Supp. 791. 

65 C.J. p 1347 note 55. 

Construction to support contract 
Words of contract on government's 
printed form authorizing government 
to cancel at any time should be con¬ 
strued so as to support the contract 
and not render parties' promises illu¬ 
sory.—Sylvan Crest Sand ft Gravel 
Co. v. U. S., C.C.A.Conn., 150 F 2d 642. 


authorised 

U.S.—U. S. v. Paddock. C.A.Tex., 178 
F.2d 394, rehearing denied 180 F.2d 
121, certiorari denied Paddock v. U 
S.. 71 S CL 41. 340 U.S. 813, 95 L Ed 
597—Daits Flying Corp v. U S.. 
C C.A.N. Y„ 167 F.2d 369—Climatic 
Rainwear Co v. U S.. 88 F.Supp 
416, 116 CLCL 620. 


tala date 

U.S.—Line Const. Co. v. U. S. 109 
CLCL 154. 

7ft U.S.—U. S. v. Foster Transfer 
Co.. C. A. Wash., 183 F.2d 494— 
Chemicals Recovery Co. v* U. S.. 
103 F.8UPP. 1012. 122 CLCL 156. 

65 C.J. p 1348 note 56. 

JMiamt as to umM 

Action of contracting officer In ter¬ 
minating construction contract for 
delay and in making backcharge for 
excess coat of work was vulnerable 
in that it did not represent contract¬ 
ing officer's Judgment as to merits 
of case but was devised to satisfy 
what government lawyers had told 
contracting officer wore the legal re¬ 
quirements of the situation.—John A. 


Johnson Contracting Corp. v. U. S., 
CLCl., 119 F.Supp. 788 
78. U.S.—Guiberson v R F. C, CA. 
Tex, 196 F 2d 154—Elastic Stop 
Nut Corp v U S, Cta., 113 F. 
Supp. 446—Line Const. Co. v. U. S., 
109 CLCl 154—Smith v U. S. f 96 CL 
Cl 326—Lutz Co v. U S.. 76 CL 
Cl. 405. 

65 C J p 1348 note 57. 

Adjudication of claim by compensa¬ 
tion board 

U S.—Winchester Mfg. Co. v. U. S, 
76 CtCl. 710. certiorari denied 54 
S.Ct. 47. 290 U S. 628, 78 L Ed. 546. 

77. US —U. S v. Southern Gulf 
Lumber Co., D C.A1&., 106 F.Supp. 
815 

78. U.S —Goltra v. U. S., 91 CLCl. 42. 
motion denied 61 S.CL 26, modified 
on other grounds U. S. v Goltra, 
61 SCL 487, 312 U.S. 203. 85 L.Ed. 
776 

65 C J. p 134*8 note 58. 


81. U.S—U. S. v. Blair, C.A.C 0 I 0 ., 
193 F.2d 557. 

82. U.S.—U. S. v. Blair, supra. 

83. U.S.—Dineen v. U. S., 71 F.Supp. 
742, 109 CLCl. 18, certiorari denied 
68 S CL 668, 333 U S. 842, 92 L Ed 
1125, rehearing denied 68 S.CL 1070, 
334 US. 816, 92 LEd. 1746. 

84. U.S.—Seatrain Lines v. U. S., 99 
CLCl. 272. 

85. U.S—Weller ConsL Co. v. U. S., 
61 CLCL 261. 

65 C.J. p 1348 note 65. 

88 . U S.—Wilder v. U. S. f 5 CLCl. 
468. 

87. U.S —Rless ft Weinsier v. U. S., 
CtCl., 116 F.Supp. 562—David J. 
Joseph Co. v. U. S., 82 F.Supp. 345, 
113 CLCL 3—Universal Power Corp. 
v. U. S.. 112 Ct CL 97—George B. 
Marx Inc., v. U. S.. 93 CLCL 623. 
65 C.J. p 1348 note 60. 


79. U.S.—Sylvan Crest Sand ft Grav¬ 
el Co. v. U. S., C.C-A.Conn., 150 F. 
2d 642—Burton Coal Co. v. U. S., 
60 CLCL 294. 

Termination of lease held proper 

U.S.—R. F. C. v. Sherwood Distilling 
Co. to Use of Hoffenberg, C.A.M&, 
200 F.2d 672. 


90 . U.S.—Conti v. U. S., C.C.A.Mass., 
158 F.2d 581—Sylvan Crest Sand 
ft Gravel Co. v. U. S. t C.C.A.Conn„ 
150 F.2d 642. 

D.C.—Phillips Petroleum Co. v. John¬ 
son, D.C., 71 F.Supp. 791. 

ITotloe hold unnecessary where 
contractor had previously repudiated 
the contracL—Conti v. U. S., CCA 
Mass.. 168 F.2d 581. 
nrotioe held waived 
U.S.—McNaught v. U. &, CLCL, 117 
F.Supp. 430. 


88. U.S.—American Propeller ft Mfg. 

Co. v. U. S., supra. 

65 C.J. p 1848 note 6L 


Manufacturer could recover loss 
sustained by reason of suspension 
and cancellation of contracts not¬ 
withstanding absence of statute per¬ 
mitting such recovery; but he was 
not entitled to interest on amount re¬ 
covered as compensation for losses 
arising out of cancellation of con¬ 
tracts in absence of statute award¬ 
ing "just compensation.'*—American 
Propeller ft Mfg. Co. v. U. CLCL. 
14 F.Supp. 168, modified on other 
grounds 17 F.Supp. 815. reversed on 
other grounds 57 S.CL 581, 804 UAL 
475, 81 UEd. 751. 


U.S.—American Propeller ft Mfg. Co, 
v. U. a, supra. 
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cancellation of the contract where it does not ap¬ 
pear that he was ready and able to perform the con¬ 
tract on his part. 89 

The contractor may rescind the contract, and 
abandon the contract for such delay in making pay¬ 
ments as constitutes a breach of the contract. 90 
However, the contractor, by his actions, may waive 
any possible right of rescission, 91 as by delay in 
asserting his right of action grounded on duress. 92 

h. Termination and Settlement of War Con¬ 
tracts 

Under various statutes designed to promote the order¬ 
ly termination and settlement of war contracts, the United 
States may terminate and settle such contracts on a 
specified basis of compensation, without answering In 


court for the usual damages, even though there So no 
termination provision In the contract and even though 
the terminating statute la applied retroactively. 

Various statutes have been enacted designed to 
promote the orderly termination and settlement of 
war contracts, applicable to contracts executed be¬ 
fore their passage as well as those executed there¬ 
after, 93 and under such statutes, the United States 
may terminate and settle war contracts on a specified 
basis of compensation, without answering in court 
for th^ usual damages, even though there is no 
termination provision in the contract and even 
though the terminating statute is applied retroac¬ 
tively. 94 The grant of authority may be exercised 
by the appropriate governmental agencies, 99 with 
respect to contracts of the nature specified, 96 and 


Completed materials 

Under a contract for the furnishing 
of devices to the Navy, conceding the 
light of the Navy to cancel the con¬ 
tract, the plaintiffs were entitled to 
be paid for any materials they had 
completed, and which were ready for 
delivery at time of cancellation if 
they met the required specifications; 
but where devices were not in accord¬ 
ance with the specified drawings, the 
plaintiffs were not entitled to recover 
anything—Powell v. U. S., Ct.Cl., 119 
F.Supp. 195. 

89. U.S.—U. S. v. Penn Foundry & 
Mfg. Co.. CL CL, 69 S.CL 1009, 337 
US. 198, 93 L.Ed. 1308. 

9a U.S.—Overstreet v. U. S* 55 CL 
Cl. 154. 

65 C.J. p 1348 note 63. 

91. U S.—U. S. v. Silverton, C.A. 

Mass., 200 F.2d 824. 

Acoeptanoe of goods 
U.S.—American Elastics v. U. S., C.A. 
N.T., 187 F.2d 109. certiorari de¬ 
nied 72 S.CL 53, 342 U.S 839. 96 L. 
Ed. 627. 

93. U S.—Mid-State Products Co. v. 
Commodity Credit Coip., C.A.U1., 
196 F.2d 416. 

88 . U.S.—Monolith Portland Midwest 
Co. v. R. F. C., C.A.CaL, 178 F.2d 
854, certiorari denied 70 S.CL 668, 
S39 U.S. 932. 94 L.Ed. 1352, re hear¬ 
ing denied 70 S.CL 889, 339 U.S. 954. 

94 L.EML 1367—Monolith Portland 
Midwest Co. v. R. F. O, D.C.C&L, 

95 F.SUPP. 570. 


<I| Purpose of Contract Settlement 
Act to to provide quick, efficient, and 
equitable method of settling termi¬ 
nated war contracts and expediting 
re conversion and to achieve uniform¬ 
ity net only among: Governmental 
agencies charged with termination 
aettlnmnnt and interim financing, but 
also among instrumentalities of Gov¬ 
ernment which Congress appointed to 
hear and decide such claims.—Mono¬ 


lith Portland Midwest Co. v. R. F. C.. 
D.C.CaL, 102 F.Supp 951. 

(2) The general purpose of the 
Contract Settlement Act is to reim¬ 
burse a contractor for his proper 
costs and to allow such profit on the 
preparations made for work done for 
terminated portion of contract as is 
reasonable under the circumstances 
but not to pay for work not done, or 
to pay profits to contractor, which 
would have accrued had contract not 
been terminated.—MacCluney v. Kel- 
sey-Hayes Wheel Co, DC.Mich., 87 
FSupp. 58, affirmed, C.C.A., 186 F.2d 
552 

(3) Other statements of purpose 
have been made by the courts.—Com¬ 
mercial Credit Corp. v. California 
Shipbuilding Corp.. D.G.Cal., 71 F. 
Supp. 936. 

Interpretation 

(1) Contract Settlement Act su¬ 
persedes any provisions in conflict 
with it and stands for interpretation 
on its own language.—Johnson v. R. 
F. CL, D.C.Tenn., 94 FSupp. 214. 

(2) To the extent, however, that 
there Is inconsistency between sec¬ 
tion of the Contract Settlement Act 
providing that nothing in the act 
should be deemed to Impair or modify 
any war contract without consent 
of parties thereto, and section of the 
War Mobilization and Reconversion 
Act dolling with termination of prime 
war contracts, the latter section con¬ 
trols and in substance, supersedes the 
former toectlon.—Monolith Portland 
Midwest Co. v„ R. F. CL, D.aCaL, 95 
F.Supp. 570. 

(8) The interpretation of the War 
Mobilization and Reconversion Act 
and the Contract Settlement Act must 
take Into account the sequence of 
events and facts existing at time 
of the passage of the acts.—Monolith 
Portland Midwest Co. v. R. 7. C. f su¬ 
pra. 

(4) Particular matters held to have 
bo Informative value in interpretint 


word "dispute 1 * in Contract Settle¬ 
ment Act.—Johnson v. R. F. C, su¬ 
pra 

Fraud section of the Contract Set¬ 
tlement Act refers to terminated con¬ 
tracts but does not apply solely to 
those contracts which were terminat¬ 
ed because of cessation of hostilities. 
—Dugan & McNamara, Ct.Cl., Inc. v. 
U. S, 124 F.Supp 650. 

94. U.S.—Monolith Portland Midwest 
Co. v. R. F. C., C A.Cal, 178 F.2d 
854, certiorari denied 70 SCL 668, 
339 U.S. 932, 94 L.Ed. 1352. rehear¬ 
ing denied 70 SCL 839. 339 U.S. 
954. 94 L Ed. 1367. 

War powers 

The termination of war contracts 
by the government under section of 
the War Mobilization and Reconver¬ 
sion Act dealing with termination of 
prime war contract, impairs con¬ 
tracts. but the government's war 
powers sustain such action—Mono¬ 
lith Portland Midwest Co. v. R. F 
C. f D.C.Cal., 95 F.Supp 570. 

95. U.S.—Monolith Portland Midwest 
Co. v. R. F. C, C.A Cal, 178 F.2d 
864, certiorari denied 70 SCL 668, 
339 U.S. 932, 94 L Ed. 1352. rehear¬ 
ing denied 70 S.CL 839, 389 U.S. 
954, 94 L.Ed. 1367. 

Reconstruction Finance Corporation 
U.S.—Monolith Portland Midwest Co 
v. R. F. C., supra—Monolith Port¬ 
land Midwest Co. v. R. F. C., D.C. 
Cal., 95 F.Supp. 570. 

98. U.&— Monolith Portland Midwest 
Co. R. F. C., C.A.Cal., 178 7.2d 
854, certiorari denied 70 ACL 668, 
339 U.S. 982, 94 I*Ed. 1351. rehear¬ 
ing denied 70 S.CL 889, 389 U.& 
954, 94 UEd. 1367. 

Under the Reconversion Act author¬ 
izing a “prime contract for war pro¬ 
duction" to bo terminated and which 
is not defined therein although the 
term “prime contract" Is defined In 
the Settlement Act, correlation be¬ 
tween the acta compels the oonolw- 
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they are not only empowered, but also compelled to 
terminate war contracts, under stated circumstanc¬ 
es.^ 

On termination of a war contract, the contractor 
is entitled to fair compensation in accordance with 
the provisions of the contract, 98 and the terms of the 
Contract Settlement Act, 99 and proper computation 
should be made with respect to inventory on hand, 1 
factory overhead, 2 and administration expenses 3 
The provisions of the Contract Settlement Act for 
fair compensation on termination of a war contract 
apply only to terminations which are for the con¬ 
venience or at the option of the government, 4 and 
where the government cancels a contract because 
of the contractor's default, the contractor has no 
rights under the Contract Settlement Act, as the 
sole basis for recovery under such statute is the 
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government's violation of the contract by terminat¬ 
ing or cancelling it. 9 So, also, a contract cancelled 
by a government agency at the request of the con¬ 
tractor, 8 or which has expired automatically by its 
own terms, 7 is not terminated for convenience or 
at the option of the government within the mean¬ 
ing of the statute so as to entitle the contractor to 
relief thereunder. 

In accordance with the legislative intent, the con¬ 
tracting agency has exclusive jurisdiction to deter¬ 
mine whether a war contract is subject to the Con¬ 
tract Settlement Act, and whatever remedy that 
statute provides must be exhausted before the com¬ 
plaining contractor may have judicial review of 
the agency’s determination terminating the con¬ 
tract. 8 So it may be required that the contractor 
give notice to the proper government agency of in- 


sion that Congress referred to the 
same type of contract in both in¬ 
stances—Monolith Portland Midwest 
Co. v. R. F. C., supra. 

97. U S.—Monolith Portland Midwest 
Co v. R. F. CL, D.C.Cal., 95 F.Supp. 
570. 

98. U.S.—Piggly Wiggly Corp. v. U 
S, 81 FSupp 819. 112 CtCl 391. 

Particular items held not recover, 
able 

US—Piggly Wiggly Corp. v. U. 8, 
supra—Byras v. U. S., 121 Ct Cl 
266. 

Ml U.S.—Monolith Portland Midwest 
Co. v. R F. C.. D C Cal. 95 F Supp. 
570—Dauhendick v. U S f 88 F. 
Supp. 1008. 116 Ct.Cl 209—Piggly 
Wiggly Corp. v. U. S. 81 FSupp. 
819. 112 Ct Cl 391—Byras v. U. S . 
121 CtCl. 266—Preload Corporation 
v. U. S.. 115 Ct Cl. 596. 
latent of Oomgrese 

In enacting the Contract Settlement 
Act. Congress Intended to fully and 
fairly compensate war contractors 
whose contracts had been terminated 
as a result of termination of active 
hostilities, for all costs and expenses 
reasonably Incurred by war contrac¬ 
tors in the prosecution of their con¬ 
tract. including a fair profit, in ac¬ 
cordance with established sound ac¬ 
counting practices.—U. S. v Leyde A 
Ueyde. D.CMd.. 89 F.Supp. 256. 
<kmtradiotory evidence 
Where plaintiff was entitled to be 
paid for oost of services he had per¬ 
formed on work In progress when 
war contract was terminated, he was 
not paid, fact that evidence relative 
to how much work was in progress 
when contract was terminated was 
contradictory did not relieve court 
of responsibility of arriving at some 
measure of relief for him.—Hanson 
V. U. A. SS F.Supp. 978. 117 CtCL 


| Interest 

| Under statute authorizing govern- 
I ment contracting agency settling a 
termination claim to pay war contrac¬ 
tor ninety per cent of amount deter¬ 
mined to be due. contractor would not 
lose right to appeal by accepting by 
award of contracting agency on ter¬ 
mination of government war contract 
and could not recover interest on 
amount refused from date of such re¬ 
fusal—Piggly Wiggly Corp. v. U. S.. 
81 FSupp 8*19. 112 Ct CL 391. 

Items held sot allowable as termina¬ 
tion expenses 

U.S —Hanson v. U. S., 92 F.Supp. 972. 

117 CtCl. 605. 

1 . U.S—Piggly Wiggly Corp. v. U. 

S, 81 F.Supp. 819, 112 Ct CL SSI. 

Sales of surplus Inventories 

(1) The Contract Settlement Act 
dmcloses a plan for concerted action 
by contracting agency and war con¬ 
tractor for disposition of war sur¬ 
plus assets to best interests of the 
government and for the hastening of 
reconversion of manufacturing plant 
to peace time production, and war 
contractors’ authority is restricted 
to sales of surplus Inventories for 
not less than cost for which govern¬ 
ment would otherwise be liable under 
its contract.—L*. B. Smith. Inc. ▼. 
AC tn a-Standard Engineering Co.. 92 
NE.2d 818. 86 Ohio App. 418, appeal 
dismissed 89 N.E.2d 476, 152 Ohio St 
452. 

(2) Where contract for sale of 
trucks produced by manufacturer for 
federal government under war con¬ 
tract was entered into by buyer and* 
seller with knowledge that trucks 
were war surplus inventory, provi¬ 
sions of the Contract Settlement Act 
granting federal government pre-emp¬ 
tive right to acquire such property 
became part of contract of sale; and 
hence manufacturer could plead act 
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of officer as defense in buyer's action 
for damages for seller’s failure to 
deliver.—L. B. Smith, Inc. v. AEtna- 
Standard Engineering Co., supra. 

2 . U S.—Piggly Wiggly Corp. v. U. 
S. Ct.Cl. f 81 FSupp 819. 112 Ct. 
<31. 391. 

8 - US.—Piggly Wiggly Corp. v. TJ. 
S., supra. 

4. U.S.—Johnson v. R. F. CL, DC. 
Tenn, 94 F.Supp. 214. 

5. US —Glade Mountain Corp. v. 
R. F. C. f C.A.N.J., 200 F.2d 815— 
Johnson v. R. F. C., D.C.Tenn., 94 
FSupp. 214. 

Mature of default 

Gross or willful default need not 
be shown In order to invoke provi¬ 
sion of Contract Settlement Act ex¬ 
cepting contracts cancelled for "de¬ 
fault” of contractor; where contract 
for sale was cancelled for failure of 
seller to make delivery in full under 
contract, contract was cancelled for 
"default” of seller and was not "ter¬ 
minated” within meaning of Contract 
Settlement Act.—Haberle v. R. P. CL, 
D.C.D.C., 104 F.Supp. 636. 

Waiver of default not Shown 
U.S.—Gl&de Mountain Corp. v. R. F. 
C., D.C.N.J.. 104 F.Supp. 60S, af¬ 
firmed. C.C.A., 200 F.2d 815. 

6. DC.—Haberle v. R. F. CL. D.C., 
104 FSupp. 636. 

7. U.S.—Glade Mountain Corp. v. R. 
F. C., D.C.N.J.. 104 F.Supp. 696, af¬ 
firmed, C.C.A., 200 F.2d 616. 

D.C.—Haberle v. R. F. CL, D.CL, 104 
F.Supp. 636. 

8l U.8.—Monolith Portland Midwest 
Co. v. R. F. a, C.A.C&L, 178 F.2d 
854. certiorari denied 70 S.Ct 008, 
339 U.& 932. 04 DJBd. 1352, rehear¬ 
ing denied 70 S.Ct 029. 229 U.8. 
954, 04 I*JDd. 1267—Daniel Huan 
Drayage Co. v. Willson, f^4 lg 4. 
172 Fid 622. 
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tention to present a termination claim,* and that he 
present a settlement offer or proposal, and make a 
demand for findings by the government agency in¬ 
volved f 10 and the agency must be allowed the pre¬ 
scribed time in which to make such findings before 
a court action may be instituted. 11 The contractor 
is limited to the scope and extent of his filed claim 
in any action that he may bring in the courts follow¬ 
ing the findings and determination of the contract¬ 
ing agency, 1 * and the filed claim in turn is limited 
as to its allowable scope and extent by the provisions 
of the Contract Settlement Act, and by its specific 
reference to fair compensation. 1 * The exercise 
of discretion by government officers under such stat¬ 
ute is not subject to judicial review. 14 An interested 
person given due notice under the Contract Settle¬ 
ment Act and an opportunity to be heard in proceed¬ 
ings in the court of claims concerning the disposi¬ 
tion of money due on the contract, but who does not 
file a petition or a claim, is forever barred from 


claiming any interest to the money. 1 * 

Earlier statutes, no longer in force, which au¬ 
thorized the suspension or cancellation by the gov¬ 
ernment of certain contracts entered into during 
World War I, on making just compensation, were 
given effect in accordance with their terms. 16 

§ 98. Performance of Contract 

a. In general 

b. Sufficiency of performance 

c. Decision of officer or arbitrator 

a. In General 

Contracts with the government, like other contracts, 
must be performed according to their tenor, both by the 
contractor and the United States. 

Contracts with the government, like other con¬ 
tracts, must be performed according to their tenor, 
both by the contractor* 17 and the United States. 18 


A claim for reimbursement of ex¬ 
penses incurred prior to termination 
of war contract is within the JTar 
Mobilization and Reconversion Act 
and the Contract Settlement Act and 
Is not entitled to judicial determina¬ 
tion unless the requisite administra¬ 
tive relief is sought under the latter 
act. In view of the purpose of the 
Settlement Act to entrust one agen¬ 
cy with the duty of speedily and equi¬ 
tably settling claims of war con¬ 
tractors.—Monolith Portland Mid¬ 
west Co. v. R. F. C., C.A.Cal.. 178 F. 
2d 854, certiorari denied 70 S.Ct. 668. 
339 U.S. 932. 04 L-Ed. 1352. rehear¬ 
ing denied 70 S.CL 839. 339 U.S 954. 
94 LJBd. 1367. 

Appeal to wftow findings 
Actions brought under provision of 
Contract Settlement Act of 1944 pro¬ 
viding methods by which war con¬ 
tractor may obtain review of claims 
against United State*, or corpora¬ 
tions owned or controlled thereby, are 
primarily in nature of appeal to re¬ 
view findings of administrative agen¬ 
cy and are not ordinary actions for 
breach of contracts, since action is 
expressly limited to action on “claim 
or part thereof.**—Monolith Portland 
Midwest Co. v. R. F. C.. D.C.CaL, 102 
F.SUPP. 951. 

Partial denial of claim 
Where no administrative appeal 
was filed and no suit brought with¬ 
in statutory time on partial denial 
of claim for additional compensation 
under Contract Settlement Act, suit 
based on denial of subsequent claim 
concerning matter disallowed under 
original claim would be dismissed.— 
& Buchahaum A Co. ▼. U. 8., 105 F. 
Sapp. 821, 123 CLCL 262. certiorari 
denied 72 act. 226. 245 U.S. 626, 67 
LJBd. 1865. i 


a U.S.—Johnson v. R. F. C., D.C. 
Tenn.. 94 F.Supp. 214. 

10. U.S.—Monolith Portland Midwest 
Co. v. R. F. C., C.A.Cal.. 178 F 2d 
854. certiorari denied 70 S.CL 668. 
339 U.S. 932. 94 LuEd. 1352. rehear¬ 
ing denied 70 S.Ct. 639. 339 U.S. 
954. 94 LkEd. 1367. 

Attempt to settle claim 

An attempt by a war contractor to 
settle his claim against the federal 
government for its cancellation of 
the contract is a condition precedent 
to the bringing of an action in the 
court of claims based on provisions 
of the Contract Settlement Act.— 
Jardine Min. Oo. v. U. a. 88 F.Supp. 
265, 115 CLCL 279. 

11. U S.—Rumsey Mfg Corp. v. U. 
S. Hoffman Machinery Corp., C.A. 
N.Y., 187 F.2d 927—Monolith Port¬ 
land Midwest Co. v. R. F. C., C.A. 
Cal., 178 F 2d 854, certiorari denied 
70 S.Ct. 668. 339 U.a 032, 94 L.Ed. 
1352, rehearing denied 70 S.Ct. 839, 
239 U.S. 954, 94 LEd. 1367. 

19. U.S.—Monolith Portland Midwest 
Co. v* R. F. C, D.C.Cal., 95 F.Supp. 
570. 

13. U.S —Monolith Portland Midwest 
Co. v. R. F. C.. supra. 

14. U.S.—John H. Dulany A Son v. 
U. S.. 96 F.Supp. 654. 116 CLCL 
358. 

16. U.R—Hardin County Sav. Bank 
v. U. S.. 66 F.Supp. 1017, 106 CLCL 
677. 

16. U.S.—International Arms A Fuze 
Co. v. U. S., 161 Ct.Cl. 267. 

65 G.J. p 1248 notes 66-66, p 1846 
notes 70-73. 

Oa aoellatioa held not a each of 
mm tract 

U.S. —International Arms A Fuse Co. 
v. U. a, supra. 


What constitutes Just compen s atio n 

U.S.—International Arms A Fuze Co. 

v. U. S., supra. 

65 C J. p 1349 notes 71, 72. 

17. U.S.—Faulk v U. S.. CA/Tex. 
198 F.2d 169—0. Maire. Inc., v. The 
Yaka. DC.N.Y., 79 FSupp 669— 
Gardner v. U S. D.C.Tenn., 66 F 
Supp 598—Sachs v U. S., 63 F. 
Supp. 59. 104 Ct CL 372—Consoli¬ 
dated Engineering Co for Use of 
Fulton Nat Bank of Atlanta v 
U. S, 98 Ct Cl 256—Rust Engineer¬ 
ing Co. v. U. S.. 95 CLCL 125— 
Walter C. Reediger. Inc. v. U. S.. 
94 Ct.Cl. 120—Greiling v. U. S. f 93 
Ct.Cl 396—Cherokee Fuel Co. v. U 
S., 89 CLCL 279. certiorari denied 
60 S.CL 466, 269 U.S. 656. 84 L.Ed. 
1004. 

65 C.J. p 1349 note 75. 

Performance in aooordanoe with spec¬ 
ifications 

U.S.—Rust Engineering Co. v. U. 8.. 
CLCl., 95 Ct-Cl 125. 

Necessity of performance held not 
waived 

U.S.—Anderson v. U. a, D.C. Wash . 
34 F.Supp. 490, modified on other 
grounds, C.G.A., 123 F.2d 13. 
Preoedenoe over civilian co n tracts 
In performance of contract with 
government, even for military sup¬ 
plies, precedence over civilian con¬ 
tracts does not necessarily inhere, 
nor may it be imported or imposed 
otherwise than as provided by act of 
congress.—Mawblnney v. Mlllbrook 
Woolen Mills. 172 N.Y.S. 461, 105 
Misc. 99, affirmed 176 N.Y.S. 910, 188 
App.Div. 971, reargument denied 0.77 
N.Y.a 620, 188 App.Dlv. 961. 

18. U.S.—Sylvan Crest Sand A Grav¬ 
el Co. v. U. S. v C.C.A.Conn., ISO P. 
2d 642—F. H. McGraw A Co. v. 
U. a, 82 F.Supp. 268, 118 CLCL 26 
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The contractor is not excused from performing by 
governmental acts which would not excuse one con¬ 
tracting with a private individual, 19 or by unfore¬ 
seen difficulties 20 not rendering performance im¬ 
possible; 21 but he is relieved from his obligation 
to perform by acts of the government in its sov¬ 
ereign capacity, 22 or other acts or omissions of the 
government, 22 which prevent performance, and the 
government, as a contractor, is excused from the 
performance of its contracts if the government, as 
a sovereign, makes laws, regulations, or orders pre¬ 
venting performance. 24 

Tender of performance. Under the general rule 
of contracts that where acts to be performed by the 
parties to the contract are mutual and dependent, 
or where the existence of a right in one claiming 
it is dependent on the performance of duties on his 
part, a tender of performance is necessary, such a 
tender may be required of the United States. 25 
Prior default by the United States may render a 
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tender of performance by the contractor unnecea- 
sary. 26 

b. Sufficiency of Performance 

(1) In general 

(2) Time of performance 

(1) In General 

The question of what constitutes sufficient perform¬ 
ance of a contract with the United States depends on the 
construction given the contract, and performance In 
accordance with the contract is sufficient, but work done 
or goods furnished not in accordance with specifications 
may be rejected by the United States. 

The same principles which prevail between indi¬ 
viduals control in the carrying out of contracts with 
the government. 27 Thus, as in the case of other 
contracts, the question of what constitutes sufficient 
performance of a contract depends on the construc¬ 
tion given the contract, 22 and performance in ac¬ 
cordance with the contract is sufficient, 29 and any- 


—George A. Fuller Co v IT. S.. 69 
F.Supp 409, 108 Ct Cl 70—Gemsco. 
Inc. v. U. S. f 116 Ct CL 209—Doug¬ 
las Aircraft Co. v. U. S. f 95 Ct.Cl 
140. 

65 C J p 1349 note 70. 

Good faith is required on the part 
of the federal government in its rela¬ 
tions with those with whom it deals 
on a contractual basis.—Climatic 
Rainwear Co. v U. S. f 88 F.Supp 416, 
115 CtCl. 520—Gemsco, Inc v. U. S.. 
115 Ct.Cl. 209. 

Particular matters required to he 

(1) In general.—Great Lakes 
Dredge 4b Dock Co. v. U. S.. 62 F.Supp 
675, 104 Ct.Cl. 810, certiorari denied 

66 S.Ct 1342, 328 U S. 852, 90 L Ed 
1625. 

(2) Furnishing of labor.—Addison 
Miller. Inc., v. U. a, 70 F.Supp 893. 
108 CtCl. 518, certiorari denied 60 
SCt 217, 332 U.8. 836, 92 LEd 408. 

Iff. U.S.—Maxwell v. U. S., CCA. 
S.C., 3 F.2d 906. affirmed 46 SCt 
487, 271 U.S. 647. 70 L.Ed. 1130. 

65 C.J. p 1349 note 77. 

fftoppiug of pay 

Where a subcontractor violates his 
principal's agreement with the gov¬ 
ernment by carrying on the opera¬ 
tions in such a manner as to work a 
fraud on the government and the 
government officers stop the princi¬ 
pal contractor's pay until the amount 
due may be ascertained, the con¬ 
tractor Is not thereby given a right to 
cease performing.—-Baird ▼. U. 8., 76 
CtCL 099. 

90. U.S.—Carnegie Steel Co. v. U. S., 
49 CtCL 403, affirmed «6 S.Ct 342, 
240 U.& 156, 00 LJBd. 576—Toomey 
Bros. v. U. a, 49 CtCl. 173. 


81. U.S.—Day v. U. S., 48 CtCl. 128 
65 C.J. p 1349 note 79. 

22. U S —U. S. v. Maxwell, D.C.S.C. 
299 F. 613 

65 C.J. p 1349 note 80. 

23. U.S—Blair v U. S., 99 CtCl. 71, 
modified on other grounds 64 S.Ct. 
820, 321 US. 730, 88 L.Ed. 1039, 
rehearing denied 64 S Ct 1052, 322 
U.S. 768, 88 L.Ed. 1594. 

65 C.J. p 1349 note 81. 

Specifications 

Where government specifications 
are impossible of performance, the 
government may not require per¬ 
formance under revised specifications 
at the original price without the con¬ 
sent of the contractor.—Rosenberg v. 
U S.. 76 CtCl. 662 
Substantial oomplianoe 
Where the actB, conduct, rulings, 
and decisions of the designated and 
authorized officers and agents of gov¬ 
ernment In connection with the per¬ 
formance of contract by the other 
party are so unreasonable, arbitrary, 
and capricious as to make it difficult 
or impossible for the other party to 
comply literally with some provision 
of the contract, such other party is 
relieved from strict compliance, and 
substantial compliance wlU suffice.— 
Blair v. U. S., 99 CtCL 71, modified 
on other grounds 64 S.Ct 820, 321 U. 
S. 730. 88 L Ed. 1039, rehearing denied 
64 SCt. 1052, 322 U.S. 768, 88 L.E± 
1594. 

24 . U.S.—Froemming Bros, of Tex. 
v. U. a, 70 F.Supp. 126, 108 CtCL 
193. 

25. U.S.—U. S. V, Stott, GCJLArk., 
140 F.2d 941. 

Tender held within mwiMt time 

U.S.—U. S. v. 476 Acres of Land, 
More or Less, in Allegheny Coun¬ 
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ty. State of Pa., D.C.Pa., 86 F.Supp. 
632. 

28. DC—Sterner v. U. 8., D.C., 36 
F.Supp 496 

27. U S —International Arms & Fuze 
Co. v. U. S. 73 Ct.Cl. 231. 

28. U.S—Orino v. U. S.. 77 F.Supp. 
938, 111 CtCl. 491—Addison Miller. 
Inc., v. U. S., 70 F.Supp. 893, 108 
CtCL 513, certiorari denied 68 
SCt 217. 332 U.S. 836, 92 L.Ed. 
408—Arundel Corp. v. U. S., 115 Ct. 
Cl. 92—Breymann v. U. S.. 105 Ct 
Cl. 400—Consolidated Engineering 
Co for Use of Fulton Nat Bank of 
Atlanta v. U. S., 98 CtCL 266. 

65 C.J. p 1349 note 84. 

The words “in any ap p roved man¬ 
ner,” when used without other limit¬ 
ing expressions with reference to per¬ 
formance of work, are construed to 
mean “sanctioned" or “endorsed" gen¬ 
erally by those skilled in the busi¬ 
ness or occupation, and not as ap¬ 
proved by one party to the contract— 
Orleans Dredging Co. v. U. S^ 86 Ct 
Cl. 404. 

Furnishing of labor by government 

U.S—Addison Miller, Inc., v. U. S., 
70 F.Supp. 893, 108 CtCl. 503. cer¬ 
tiorari denied 68 S.Ct 217. 332 U.S. 
836, 92 LJSd. 403. 

29. U.S.—R. M. Holllngshead Corp. 

▼. U. a, 111 F.Supp. 2*5, 124 Ct 
CL 681—Johnson ▼. U. a, 94 CtCL 
175—H. B. Nelson Const Co. v* U. 
S., 91 CtCl. 476—Cherokee Fuel 
Co. v. U. S., 39 CtCL 378, certiorari 
denied 60 S.Ct 466, 309 UJ3. *56, 
84 LJSd. 1004—Duluth-Superior 

Dredging Co. ▼. U. a. 81 CtCL 913. 

65 C.J. p 1350 note 36. 
j Ferffermaaoe ae to paitftmlur ml. 
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thing which the g ov e rn ment accepts as performance 
will be so regarded. 30 When the work is to be done 
as directed by the officer in charge, performance as 
directed is sufficient, 31 and when the work is to be 
done in accordance with plans and specifications 
furnished by the government, the government war¬ 
rants their sufficiency, 32 and the contractor has a 
right to rely thereon. 33 On the other hand, when 
the contract merely specifies the result to be ac¬ 
complished, the method of accomplishing it is to be 
determined by the contractor, 34 but the results must 
meet the requirements of the contract 35 Where 
particular representations are made to prospective 
bidders, a general statement that the contractor 
must investigate for himself, and of nonresponsi¬ 
bility for mistakes, does not preclude the contractor’s 
reliance on the representations, without independent 
investigation, 36 but it has also been held that the 
government is not responsible for defects in the 
plans under a construction contract expressly pro¬ 
viding that the government did not guarantee the 
accuracy of the plans and fixing the responsibility 
of the contractor with respect thereto. 37 


Inspection and tejecHon. Where the contract 
calls for inspection, the contractor must submit to 
it, 30 and defects disclosed by the inspection must 
be corrected within a reasonable time. 33 The gov¬ 
ernment may prescribe reasonable regulations as to 
inspection after the contract is made. 40 Ordinarily, 
the judgment of the inspector will not be reviewed 
except for fraud, mistake, or gross negligence, 41 but 
he must decide candidly and reasonably, 42 and in¬ 
spection must be made in the manner prescribed in 
the contract. 43 Work done 44 or goods furnished, 46 
not in accordance with specifications, may be re¬ 
jected by the United States, and if the specifications 
of the contract are in fact not met with respect 
to any part of the contract, and the contract is not 
divisible, the government has the right to reject 
the entire order. 46 The officers of the government 
may not however capriciously or arbitrarily reject 
work or material, 47 and where the work done or 
goods furnished comply with the specifications the 
government’s rejecton thereof is improper and unau¬ 
thorized. 46 

Inspection must be made, 43 and notice of rejection 
must be given, 50 within a reasonable time, and when 


Cine parts.—Acme Machine A "Weld¬ 
ing Co. ▼. U. S. f 83 Ct.Cl 331. 

(2) Furnishing pipe fittings.— 
Maneely v. U. S. f 76 CtCl. 593. 

(8) Dredging. — Duluth - Superior 
Dredging Co. v. U. S. f 81 Ct Cl. 912. 
Compliance of goods with spectfloa- 

Waw 

U.S.—Sail v. U. 119 CtCl. 66. 

30. U.S.—G. S. Briggs & Co. v. U. 
S., 62 Ct Cl. 352. 

65 C.J. p 1350 note 86. 

31. V.S.—Sanford A Brooks Co. ▼. 
U. a, 47 CtCl. 883. 

65 C.J. p 1350 note 87. 

39. U.S —-U. S v. Spearin, CtCl.. 
39 SCt. 59, 248 U.S. 132, 63 L.Ed 
166—Steel Products Engineering 
Co. v. U. S., 71 CtCL 457. 

33 . U.S.—Anthony P. Miller, Inc., v. 
U. a, 77 F.Supp. 20 9, 111 CtCL 
252—Rust Engineering Co. v. U. S, 
95 CtCl. 125—Karno-Smlth Co. ▼. 
U. S., 84 CtCL 110. 

65 G.J. p 1350 note 89. 

84k U.S.—John Thomson Press A 
Mfg. Co. ▼. U. S.. 57 CtCl. 200. 

65 CLJ. p 1350 note 90. 

38b U.S.—Binghamton Const. Co. v. 
U. a, 107 F.Supp. 712, 123 CtCl. 
804, reversed on other grounds U. 
a v. Binghamton Const. Co, 74 8. 
Ct 438, 847 U.a 171, 98 L.Ed. 
594, rehearing denied 74 S.Ct 625, 
847 U.a 940. 98 LfJBML 1089, rehear¬ 
ing denied 74 act 528, 347 U S. 926, 
98 LbEd. 1079. rehearing denied 74 

act oh oov u.a oss, os raod. 1102 


—Hampton v. U. S., 82 CtCl. 162. 
65 C.J. p 1350 note 91. 

36. U.S.—U. S. v. Lundstrom, C.C.A. 
Or., 139 F.2d 792. 

Materials to he hauled 
Where representations as to mate¬ 
rial to be hauled were clear, contrac¬ 
tors had a right to rely on them, not¬ 
withstanding bidding rules requiring 
contractors to familiarize themselves 
with terms of federal government's 
proposal.—U. S. v. Lundstrom, supra 

37. U.S—U. S. for Use and Benefit 
of Johnson ▼. Morley Const Co, 
D.C.N.T., 17 F.Supp. 378, modified 
on other grounds, C.C A., U. S. ex 
rel. Johnson v. Morley Const. Co., 
98 F 2d 781. certiorari denied Mary¬ 
land Cas. Co. v. U. S. for Use and 
Benefit of Harrington, 59 S Ct 244, 
305 U.S. 651, 83 L.Ed. 421. 

38. U.S.—James F. Waters, Inc., ▼. 
U. S., 75 CtCl. 126 

39. U.S.—Reading Steel Casting Co. 
v. U. S., Pa., 45 S.Ct 469. 268 U.S. 
186, 69 L.Ed. 907. 

40. U.S.—U. S. v. Smoot, CtCl., 15 
Wall. 36, 2-1 L.Ed. 107, 8 CtCL 96. 

| 65 C.J. p 1351 note 8. 

4L U.S.—Kendall v. U. S., 70 CtCl 
90. 

65 C.J. p 1851 note 95. 

42. U.S.—Saalfleld v. U. S.. CtCl., 38 
S.Ct 397, 246 U.S. 610, 62 L.Ed. 
895, Ann.Cas.l918E 1. 

65 C.J. p 1351 note 96. 

48. U.&—United and Globe RubW 
Mfg. Cos. v, U. S., 51 CtCl. 288. 

65 C.J. p 1851 note 98. 
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44. U.S—C J. Maney Co. v. U. S.. 
62 FSupp 963. 104 CtCl. 694. 

45. U S —Commodity Credit Corp. v 
Draper A Co., CA, 213 F.2d 36— 
Newark Fireproofing Sash A Door 
Co. v. U. S.. 69 F.Supp. 121, 107 Ct 
Cl. 606. 

46. U.S.—Kemp V. U. S., D.C.Md, 38 
FSupp. 668. 

47. U.S—U. S. ▼. Whiting, C.C.A. 
Maas., 17 F.2d 693. 

4& U.S.—Mueller v. U. a, 90 CtCl 
401. 

49. U.S—Reading Steel Casting Co 
v. U. S, Pa.. 45 SCt. 469, 26* U.S. 
186, 69 L.Ed. 907—U S. v. Dewart 
Milk Products Co., D.C.Pa, 300 F. 
448, reversed on other grounds, C. 
C.A., 9 F.2d 705. 

65 C.J. p 1351 note 99. 

5a U.S.—Cudahy Packing Co. v. U. 

S., 75 FSupp. 239, 109 CtCL 832 
65 C.J. p 1351 note 1. 

Objections held raised too late 
Government's objections that ma¬ 
chine that it contracted to buy from 
manufacturer was too large and that 
government was therefore justified 
in rejecting the machine came too 
late, where objection was mads one 
year after revised drawing showing 
dimensions of machine was submit¬ 
ted to contracting officer of govern¬ 
ment and accepted by him, and eight 
months after delivery of machine.— 
Btandard-Knapp Corp. v* U. &. 79 F. 
I Supp. 132, 108 Ct.CL 37a 
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no complmiiit is made within a reasonable time after 
delivery there is an acceptance. 61 So, a warranty of 
goods furnished is not broken when the goods are 
not submitted to the test prescribed in the contract. 62 
A contract provision that failure to inspect and 
accept or reject supplies should not impose liability 
on the government for supplies not in accordance 
with the specifications will not absolve the govern¬ 
ment from liability for delay in notification of re¬ 
jection for unfitness after inspection was actually 
made. 58 Where a contract provides that a person 
shall furnish to the government specified goods sub¬ 
ject to inspection before shipment, an inspection 
and order to ship the goods concludes the govern¬ 
ment in the absence of fraud, and no second in¬ 
spection may be ordered, nor may the goods be re¬ 
jected after the shipment 54 

Co-operation of forties\ A constructive condi¬ 
tion of co-operation should be read into the stand¬ 
ard form government contract for construction, and 
under such contract neither party may hinder the 
other in his discharge of obligations imposed on him, 
nor increase the cost of performance. 56 So, the 
duty rests on the government to abstain from un¬ 
necessarily or unreasonably interfering with the 
contractor's performance of his work on his con¬ 
tract, 55 and from delaying the contractor in the 
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performance of the work. 57 Such duty, however, 
does not preclude exercise of reasonable judgment 
on the part of officers of the government as to how 
the work should be carried out, whenever the con¬ 
tractor may be of the opinion that he can employ 
a different method in discharging his overall obliga¬ 
tion under the contract 58 Where a responsibility 
is divided between two public officers at two differ¬ 
ent places, it is incumbent on a contractor to do 
nothing and to leave nothing undone whidt may mis¬ 
lead either officer. 58 

(2) Time of Performance 

Contracts with the United States must ordinarily bo 
performed within the time specified, and the contractor 
Is not relieved from the time limit by unexpected difficul¬ 
ties or delays, except to the extent that the contract 
provides for an extension of time on such account. When 
the contract confers power on the officer In charge to 
determine such matters, his decision as to the time when 
work shall be done, responsibility for delays, and exten¬ 
sions of time is final and conclusive. 

As in the case of other contracts, contracts with 
the government must ordinarily be performed with¬ 
in the time specified, 60 or within the time to which 
the original date has been extended by agreement 
of the parties; 61 and a contractor is not relieved 
from the time limit by the manner in which the of¬ 
ficer in charge requires the work to be done when in 


51. U.S.—United and Globe Rubber 
Mfg. Cos. v. U. 8.. 61 Ct.Cl. 238 

65 C.J. p 1351 note 2 

52. U.S.—United and Globe Rubber 
Mfg. Cos. v. U. S, supra 

53. U.S.—Cudahy Packing Co. v U. 

8 .. 76 F.Supp. 236, 109 Ct Cl. 833 

54. U.S.—Brown v. U. S., 1 Ct CL 307 

55 . U.S.—Goo. H. Evans 6b Co. v. U. 

5., D.C.Pa., 74 F.Supp. 58. 

Koval duty 

It was contractor's moral duty, if 
not its legal obligation, when the 
foundation plans were found to be in¬ 
sufficient for safe construction to 
advise the government of such insuffi¬ 
ciency and request a change.—Staple- 
ton Const. Co., to Use of Thos. G. 
Sperling ft Co. v. U. S., 92 CtCl. 651. 

66 . U S.—First-Citizens Bank & 

Trust Co. v. U. S., 76 F.Supp. 250, 
110 CtCl. 280. 

Contracting officer 
The right of a contracting officer to 
interfere with the plan or method of 
performing the work agreed on does 
not extend to an unwarranted and ar¬ 
bitrary interference, and the con¬ 
tractor who has successfully assumed 
the burden of proving such interfer¬ 
ence may recover his damages.—Pope 
V. U. S.. 76 CtCl. 64. 

67. U.S.—Northwestern Engineering 
Co. V. U. S.. CCA.S.D, 154 F.2d 

01 C. J.S.—14 


793—George A Fuller Co. v. U. S., 
69 FSupp. 409, 108 CtCl. 70—Ku- 
ney v. U. S, 96 CtCl. 512. 

ZTotloe to proceed 

Where contract did not contain any 
express provision as to the time with¬ 
in which the defendant should give 
notice to proceed, it is held that 
there was clearly an implied obliga¬ 
tion on the defendant to give such 
notice within a reasonable time, and 
that the delay of eighty-two days 
after the performance bond had been 
furnished was unreasonable.—Ross 
Engineering Co. v. U. S., 92 CtCl. 
253. 

Obligation to give delivery Instruc¬ 
tions 

U S —Sylvan Crest Sand & Gravel Co. 
v. U. S M C.C A.Conn., 160 F.2d 642. 

58. U.S.—First-Citizens Bank ft 

Trust Co v. U. S., 76 F.Supp. 250, 
110 CtCL 280. 

59. U.S.—Ketcham v. U. S., 40 CtCl. 
220 . 

65 C.J. p 1350 note 93. 

60. U.*S—Poloron Products, Inc. v. 
U. S., Ct.CL, 116 F.Supp 588—Un¬ 
ion Paving Co v. U. S., CtCl, 115 
F.Supp. 179—Gemsco, Inc. v. U. 8., 
115 Ct Cl. 209—Lebanon Woolen 
Mills v. U. S, 99 CtCl. 318—Jacob 
Schlesinger, Inc. v. U. S., 94 CtCl. 
289—American Employer's Ins. Co. 
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of Boston, Mass, v. U. S., 91 CtCl. 
231—Orleans Dredging Co. v. U. S, 
90 Ct Cl. 360—Murch Bros. Const. 
Co. v. U. S, 81 CtCl. 574—Griffiths 
v. U. 8.. 77 CtCl. 542—Griffiths v. 
U. S., 74 CtCl. 245. 

Liability in damages for delays see 
Infra 96 101, 103. 

Time delivery instructions given 

U.S.—Priebe ft Sons v. U. S., CtCl., 
68 S.Ct 123, 382 U S. 407, 92 LJSd. 
32. 

of tlms 

US.—Oltedale v. U. S.. D.C.R.I., 89 
F.Supp. 998—Caravel Industries 
Corp. v. U. S.. 101, CtCl. 790—Le¬ 
banon Woolen Mills v. U. 8* 99 Ct 
CL 318. 

Extra work after completion of con¬ 
tract 

Where extra work Is performed un¬ 
der an order therefor issued after the 
fixed date for completion of a con¬ 
tract a provision in the order that 
it would involve no extension of time 
for completion to meaningless, for, 
if enforced, it would impose on the 
contractor liquidated damages for de¬ 
lay no matter how expeditiously the 
extra work was performed.—Sun 
Shipbuilding ft Dry Dock Co. v. U. 

S.. 76 CtCL 154—Plack v. U. S., 66 CL 
Cl. 641. 

6L U.S.—Dubois Const Corp. v. U. 
a, 98 F.Supp. 690, 120 CtCL 129. 



91 C. J« S* 


§ «» mtmm mmm 

accordance with the contract** Performance with¬ 
in the time specified is required notwithstanding 1 
unexpected difficulties or delays, 68 except to the ex¬ 
tent that the contract absolves him from responsi¬ 
bility for delays due to unforeseeable causes be¬ 
yond his control. 64 So, where provision is made 
in the contract for an extension of time on account 
of delays due to causes therein specified, he is en¬ 
titled to such an extension, 65 but he must follow the 
prescribed administrative procedure for obtaining 
an extension of time, as provided by the terms of 
the contract, 66 as by giving notice to the contracting 
officer, within a specified time, of the causes of any 


delay, 67 although failure strictly to observe the 
requirements of the contract in this respect may 
be waived by the government. 68 Also, the con¬ 
tractor ordinarily is entitled to a reasonable exten¬ 
sion of time, 69 equal to the period of delay, 70 for 
delays caused by the government, 71 or resulting 
from causes for which it is responsible. 78 

Where no time for performance is specified, 78 or 
the time limit is waived, 74 or performance is pre¬ 
vented by delays of the government until the speci¬ 
fied time has expired, 75 the contractor has a reason¬ 
able time within which to perform. If delays have 
been caused by both parties, there is no fixed date 


82. U.S*—Orleans Dredging Co. v. 

U. &, 90 Ct.Cl. 360. 

65 C.J. p 1352 note 25. 

63. TJ S.—Bryne & Forward v. TT. S, 
85 Ct.Cl. 636. 

65 C.J. p 1352 note 24. 

Assumption of risk 

Where contractor, which entered 
Into contract with the government, 
bound Itself by absolute provision to 
make delivery of material within 
Specified time, contractor assumed 
risk of failure of performance, al¬ 
though failure of performance was 
allegedly due to an act of God.— 
Broderick Wood Products Co. v. U. S., 
C.A.C 0 I 0 .. 195 F.2d 433. 

Wotftoe 

Where contractor, at time bid was 
made for paving work on existing 
airport, had knowledge of the condi¬ 
tions under which the work would 
have to be performed, contractor 
must be deemed to have entered into 
contract with notice of the possibil¬ 
ity of delay as a result of those 
conditions.—Northwestern Engineer¬ 
ing Co. v. U. S., C.C.A.S.D., 1*54 F.2d 
793. 

Delay caused by subcontractor 
Where a subcontract set no time 
for delivery of the articles which 
were to be employed in the prime 
contract, the government contractor 
was not in a position to plead that 
the delay caused by the subcontrac¬ 
tor was beyond his own control.— 
MacDonald v. U. S., 74 CtCL 672. 

6 i TJ.S.—Climatic B&inwear Co. v. 
U. S.. 88 F Supp. 415, 115 CtCL 520 
—Carmel v. U. S., 92 CtCL 395— 
Toung-Fehlhaber Pile Co. v. U. S., 
90 CtCL 4—H. B. Nelson Const Co. 
v. U. 8., 87 Ct Cl. 375—Arundel 
Corp. v. U. EL, 79 CtCL 343. 

lelA not umforeeeeahle eause or dUB. 
eulttes 

(1) In general.—Joseph Meltser, 
Inc., of N. J. v. TJ. S., 77 F.Supp. 1016, 
111 CtCL 889—Lebanon Woolen MUls 
V. U. 99 CtCL 318. 

(2) Bad weather. 

tJ.a—Cape Abu Granite Co. v. TJ. a. 


100 CtCL 53—Caribbean Engineer¬ 
ing Co. v. U. a, 97 CtCl. 195. 

65. TJ.S —Kirk v. U S, 77 F.Supp. 
614, 111 CtCl. 552—De Armas v. TJ. 
S, 70 F.Supp. 605, 108 CtCl. 436- 
Manufacturers* Cas Ins. Co. v. TJ. 
S, 63 F Supp. 759, 105 Ct.Cl. 342. 

65 C.J. p 1352 note 26. 

Contractor's death 
Under contract with United States 
for construction of building, provid¬ 
ing for extension of time if work 
should be delayed on account of un¬ 
foreseen causes beyond control of 
contractor, contractor's death result¬ 
ing in delay constituted an "unfore¬ 
seen cause."—U. S. Cas. Co. v. U. S., 
67 F.Supp 950, 107 Ct.Cl. 46. 

6 a U.S —Palumbo Vw U. S., 113 F. 
Supp. 460, 125 Ct.Cl. 678—Dunnlgan 
Const. Co. v. U. S., 122 CtCl 262 

67- D.C. —U. S. v. Cunningham, 125 
F.2d 28. 75 U.aApp.D.C. 95. 

The intent of the provision of a 
construction contract entered into by 
the United States, requiring contrac¬ 
tor within ten days from beginning 
of any delay to notify contracting 
officer in writing of causes of delay, 
was to inform the government of the 
cause of delay and afford an oppor¬ 
tunity to remove it and likewise to 
warn the government of contractor** 
intention to insist on it as a means 
of prolonging stipulated time for 
completion of work.—U. S. v. Cun¬ 
ningham, supra. 

Defective plans and specifications 

Where a government contractor is 
required under the terms of the con¬ 
tract to notify the contracting offi¬ 
cer during the progress of the work 
of any delay caused by defective 
plans and specifications, and does not 
do so, he is not entitled to damages 
for such delay.—Snare A Trlest Co. v. 
U. S., 75 Ct-Cl. 326, certiorari denied 
53 S.Ct 687, 289 U.S. 742, 77 LuEd. 
1489. 

Waiver 

Where contractor failed to request 
an extension of twenty-seven days on 
acoount of delays in supplying de¬ 
tails and drawings at the time he re¬ 
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quested an extension of twenty-four 
days on another account which ex¬ 
tension of twenty-four days was 
granted, contractor thereby waived 
his claim to the twenty-seven days’ 
delay.—Langevin v. U. S, 100 CtCl. 
15. 

68 . U.S.—Palumbo v. U. S., 118 F. 
Supp. 450, 125 Ct.Cl. 678. 

Bequest to board 

When a board authorized by the 
contract to entertain a request for 
extension of time for performance 
receives and passes on such request 
on its merits, the provision that the 
request must be presented within 
a specified time is waived—Pope v 
U. S., 75 Ct.CL 436, certiorari denied 
53 S.Ct 403, 288 U.S. 610, 77 L.Ed. 
984. 

69. U.S.—Pickley v. U. S., 46 CtCl. 
77. 

7a US.—Palumbo v. U. S., 113 F. 
Supp 450, 125 CtCl. 678—Mueller 
v. U. S., 90 CtCl 401—Griffiths v. 
U. S. f 77 CtCl. 542—American 
Dredging Co. v. U. S. f 49 CtCl. 360. 

71. U.S.—U. S. Cas. Co v U. S, 67 F. 
Supp. 960, 107 CtCl 46—-Largura 
Construction Co. v. U. S„ 88 CtCl. 
531—Griffiths v. U. S., 77 CtCl. 542. 

65 C.J. p 1352 note 29. 

72. U.S.—-Wyant v. U. S. f 46 CtCl. 
205. 

65 C.J. p 1352 note 30. 

73. U.S.—Mueller v. U. S., 90 CtCl. 
401. 

65 C.J. p 1362 note 31. 

74. U.S.—Griffiths v. U. S., 77 CtCl. 
542. 

65 C.J. p 1353 note 82. 

Control of premises 
Where the execution of the con¬ 
tract implied an agreement by the 
government to acquire title to the 
premises, or at least control of the 
premises on which the buildings 
were to be erected, it is held that 
failure to do so, causing a delay in 
starting the work, operated as a 
waiver of the time limit of the con- 
tract.—Schmoll v. U. a, *1 CtCl. 1. 
7 ». U.&—Cathell t. U. a. 4 * CtCl. 
46*—Pickley t. V. a, 44 CtCL 77. 
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for a performance of the contract 7 * Where both 
parties down to the date of cancellation of a govern¬ 
ment contract have disregarded the dates of de¬ 
livery, treating the contract as continuing, the con¬ 
tractor is entitled to the sum expended by him, with 
the consent and approval of the government, in 
performance of the contract up to the time of can¬ 
cellation. 77 

Decision of government officer or agent When 
the contract confers power on the officer in charge 


UNITED STATES §98 

to determine such matters, his decision as to the 
time when work shall be done, 7 * or goods deli¬ 
vered, 79 is final and conclusive. Likewise, such 
officer may be empowered to render a final deci¬ 
sion as to responsibility for delays, 90 and the right 
to an extension, 81 and the length of the extension; 82 
and such determination may bind the parties with 
respect to assessment of liquidated damages pro¬ 
vided for in the contract for delay by the contrac¬ 
tor, 83 and the right to remission of liquidated dam¬ 
ages claimed by the government for delay, 84 al- 


7SL U.S—Standard Steel Car Co. v. 
U. S., 67 CtCI. 445. 

77. U S.—Kessler Motor Co. v. U. S. ( 
65 CLCL 1. 

78. US.—-Ripley v. U. S. f CtCI., S2 
SCt. 352, 223 U.S 695, 56 L.Ed. 614, 
32 S.Ct. 352, 223 U.S. 750, 56 L.Bd. 
131. 

65 C.J. p 1353 note 36. 

Conclusiveness of decision of officer 
or arbitrator generally see infra 
subdivision c of this section. 
Abrogation of provisions 

Where delays by government have 
made completion of contract impossi¬ 
ble by date specified, provisions of 
contract fixing a time limit for com¬ 
pletion are abrogated and there is 
nothing as to which decision of con¬ 
tracting officer can apply—Wharton 
Green A Co. v. U. S., 86 CtCI. 100. 
certiorari denied U. S. v. Wharton 
Green A Co. 53 S.Ct 764, 303 U.S. 661, 
82 L..EXL 1119. 

79 . U.S.—Cherokee Fuel Co v. U. S, 
89 CtCI. 279. certiorari denied 60 
S.Ct 466, 309 U.S. 655. 84 L.Ed. 
1004. 

80. U.S —Hargis Canneries v. U. 
G.. D C.Ark, 60 F.Supp. 729—Rogers 
v. U. S., 99 CtCI 393—W. Horace 
Williams Co. v. U. S., 85 CtCI. 431 
—McShain Co. v. U. S. 83 CtCI. 
406—Albina Marine Iron Works v. 
U. 79 CtCI. 714—John N. Knauff 
Co. v. U. S.. 78 CtCI. 423—Pope 
v. U. S.. 75 CtCI 436. certiorari de¬ 
nied 53 S.Ct 403. 288 U.S. 610, 77 
LEd. 984. 

65 C.J. p 1353 note 37. 
floope of decisi on 

(1) Where the contracting officer 
gave the plaintiff a sufficient exten¬ 
sion of time to cover the whole pe¬ 
riod of delay and stated that the de¬ 
lay was caused by tardiness of the 
government in delivering equipment 
as agreed, this decision, while excus¬ 
ing the plaintiff from any assessment 
of liquidated damages for late com¬ 
pletion, was not a decision that the 
plaintiff could have completed the 
work on time except for the delays 
caused by the government.—Tuller 
Const. Co. v„ U. S., 118 CtCI. 509. 

(3) Where the contracting officer 
admitted there had been a slowing up 


of the work on government building 
but stated he did not have knowl¬ 
edge as to the cause of the delay in j 
completion, such statement was not a 
finding that defendant was responsi¬ 
ble therefor—B-W Const Co. v. U. 
S., 100 CtCI. 227. 

liability of government 

(1) In determining the govern¬ 
ment's liability to contractor for 
damages caused by delays. Court of j 
Claims will accept as correct finding 
of government's contracting officer 
as to number of days representing 
actual delay caused by government 
in making changes—James Stewart 
A Co. v. U. S., 63 F.Supp. 653, 104 
CtCI. 284. 

(2) Where a government contract 
provides for the determination of dis¬ 
puted questions of fact by the gov¬ 
ernment contracting officer, his de¬ 
termination of the damage sustained 
by the contractor by reason of delays 
in the contract work chargeable to 
the government is final and conclu¬ 
sive.—M. Cain Co. v. U. S., 79 Ct-Cl. 
290. 

(3) It has also been held, however, 
that on the question whether or not 
the United States caused a delay 
for which it might be held liable 
for damages, the contracting officer's 
findings of fact are not final and con¬ 
clusive—Schmoll v. U. S, 63 F.Supp. 
753, 105 Ot Cl. 415, certiorari denied 
67 S.CL 69, 329 U.S. 724, 91 L.Ed. 627 
—Irwin A Leighton v. U. S., 101 Ct 
Cl. 455—Langevin v. U. S., 100 CtCI. 
15. 

(4) Government contracting offi¬ 
cer's power to determine whether 
liquidated damages shall be assessed 
and to determine disputes does not 
make conclusive the officer's action, 
granting or denying contractor com¬ 
pensation for delay resulting from 
acts of government—Anthony P. Mil¬ 
ler, Inc., v. U. S., 77 F.Supp. 209, 111 
CLCL 252—Plato v. U. S., 86 Ct-CL 
CM. 

(5) Notwithstanding this rule, un- 
less the clear weight of the evi¬ 
dence shows the delay was less than 
that found by the contracting officer, 
the government is bound by his find¬ 
ing.—Irwin A Leighton v. U. S., 191 
CtCI. 455. 


Duty of ottoer to sender decision 
U.S.—Livingston v. U. S., 101 CtCI 
625. 

8L U.S.—Rogers v. U. S., 99 CtCI. 
393—Lyons v. U. S.. 98 CtCL 533— 
Carroll v U. S.. 76 CtCI. 103. 

65 C.J. p 1353 note 38. 

Purpose of provision 

Under government unit price con¬ 
tract providing that contractor would 
not be charged liquidated damages 
for inexcusable delay in completing 
work if contractor within ten days 
from beginning of any delay notified 
contracting officer of causes of delay, 
and that contracting officer could ex¬ 
tend contract time, policy behind 
such provision was to enable the ex¬ 
peditious handling of disputes con¬ 
cerning delays in accordance with 
existing circumstances—Palumbo v. 
U. S.. 113 F.Supp. 450, 125 CtCI 678. 
Personal and independent considera¬ 
tion 

Under government contract provid¬ 
ing for liquidated damages on con¬ 
tractor's failure to deliver on time, 
but providing that contracting officer 
should, on receipt of notice that de¬ 
lay was due to unforeseeable causes, 
ascertain facta and extend time of 
delivery if justified by findings of 
fact, contracting officer was required 
to make findings on an application for 
an extension and to give his personal 
and independent consideration to ter¬ 
mination of contract and could not 
delegate his functions.—Climatic 
Rainwear Co. v. U. 88 F.Supp. 415, 
115 CtCI. 520. 

82. U.S.—Union Paving Co. v. U. S.. 
116 F.Supp. 179—Sanders vi U. S. 
60 F.Supp. 483, 104 CLCL 1—Dturai- 
gan Const. Co. v. U. S., 183 Ct.Cl. 
262—John Milnes Co. v. U. S« 45 
Ct.Cl. 314. 

83. U.S.— Long ▼. U. 8* D.CLMont, 
102 F.Supp. 184—Langevin v. U. 
S., 100 CLCL 15—B-W Const Co. 
v. U. S., 97 CLCL 92. 

94. U.S.—R. G. Huffman Const Co. 
v. U. 180 CLCL 80—General 
Contracting Chip. v. U. S.. 96 CLCL 
255. 



u.s.— Jctumon v. u. &, 94 etc l its. 
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though a determination by the government officer 
that the contract was delayed a certain number of 
days for whidi he would be excused from the pay¬ 
ment of liquidated damages for late completion is 
not binding on the court as a determination that the 
delay was due to breach of contract by the govern¬ 
ment 86 The finality of the officer’s decision extends 
to the accounting officers of the government. 88 

The decision of the officer in charge with respect 
to these matters is not final and conclusive, how¬ 
ever, where it is shown that there has been fraud, 
mistake, or error so gross as to imply bad faith. 87 
An extension granted by an officer other than the 
one designated in the contract is ineffective, 88 and 
the refusal of an extension by a person other than 
the officer designated to determine the matter is not 
binding on the contractor. 88 

a Decision of Officer or Arbitrator 

(1) In general 

(2) Questions or matters subject to de¬ 

termination 

(3) Grounds for judicial review 


'(1) In General 

A provision of a contract with the United States that 
a specified government officer or board shall have the 
right to make certain determinations with respect to the 
performance of the contract, and that the decision of 
such officer or board shall be binding on the parties. 
Is enforceable; and the contractor is not free to disre¬ 
gard contractual provisions establishing an administra¬ 
tive procedure for the settlement of disputes oonoemlng 
questions arising under the contract. 

A contract with the United States may lawfully 
provide that a specified government officer or board 
shall have the right to make certain determina¬ 
tions with respect to the performance of the con¬ 
tract, and that the decisions of such officer or board 
shall be binding on the parties. 80 Accordingly, when 
the parties to a government contract agree that the 
decision of an engineer or other officer or board as 
to matters of dispute that may arise during the 
execution of the work, 81 such as disputes involving 
questions of fact, 82 shall be final and conclusive, or 
that the decision of the officer shall be determina¬ 


nt U.S.—York engineering 1 & Const. 
Co. v. U. S. v 62 F.Supp. 546, 103 CL 
CL 613. 

88. U.-S.—Long v. U. S.. D C.Mont, 

102 F.Supp. 134—McShain Co. y. 
U. S.. 83 CLC1. 405. 

65 C.J. p 1358 note 41. 

87. TJ.S—Lyons v. U. 8., 98 Ct Cl 
533—Hirsch v. U. S., 94 CLC1. 602— 
H. B. Nelson ConsL Co. v. U. S. t 
87 CtCl. 375—Albina Marine Iron 
Works v. U. a. 79 CLC1. 714. 

65 C.J. p 1353 note 40. 

Finding beId net arbitrary, nnre ae on- 
able, or greenly erroneous 

TJ.S.—Navytone Co. v. U. a, 81 CLC1. 
220 . 

88. TJ.S.—Murray v. TJ. S., 67 OLCL 
663. 

88. TJ.S.—TJ. S. Cas. Co. v. TJ. S. 
67 F.Supp. 950, 107 Ct.CL 46—Liv¬ 
ingston v. TJ. S.. 101 CL Cl. 625. 

90l U S.—U. S. v. Wunderlich, CtCL, 
72 S.CL 154. 342 U.S. 98, 96 L 
Ed. 113—Ross Engineering Co. v. 
Pace, QC.A.V&., 153 F.2d 85—U. a 
for Use and Benefit of Tobin Quar¬ 
ries v. Glasscock, D.C.Mo., 27 F. 
Supp. 534. 

Decision of government officer or 
agent as to time for performance 
see supra subdivision b (2) of this 
section. 

9L U.S.—U. 8. v. Wunderlich, CLCL, 
72 &CL 154, 342 U.S. 98. 96 L.E6. 
113— U. & V. Blair, CLCL, 64 8.CL 
<320, 821 U.a 730, S3 L.Ed. 1039, re¬ 
hearing dented 64 8.CL 1052, 322 
UA 768, 88 DJBd. 1594—English 
Const Co. v. U. &, D.C.DeL, 43 F. 
Sapp. 818—Bell Aircraft Oorp. v. 


U. R. 100 F.Supp. 661, 120 OLCL 
398, affirmed 73 S Ct. 102. 344 U.S. 
860, 97 L.Ed. 668—George F. Dris¬ 
coll Co. vl U. S. f 63 F Supp. 657. 
•104 CLCl. 762. certiorari denied 
66 S.Ot 1340. 328 U.S 854, 90 L 
Ed. 1626—Slonk v. U. S.. 121 CLCl 
246—L. E Myers Co. v. U. S.. 101 
CLCl. 41—Fred R. Comb Co v. U. 
&. 100 CLCl. 269—Rego Bldg Corp 
▼. U. S.. 99 CtCl. 445—Arundel 
Corp. v. U. S, 96 CLCl. 77—Penker 
Const Co. v U. S., 96 CtCl. 1— 
Greiling v. U. S.. 93 CLCl. 396— 
Southern Shipyard Corporation v. 
U. S., 76 CtCl. 468. certiorari de¬ 
nied 54 SOL 58, 290 U.S. 640. 78 
L.Ed. 556. 

65 C.J. p 1351 note 8. 

Purpose of provision 

(1) The provision in government 
construction contract directing that 
all disputes should be decided by con¬ 
tracting officer or his authorized rep¬ 
resentative subject to appeal to head 
of department concerned or his au¬ 
thorized representative, whose deci¬ 
sion should be final, creates a me¬ 
chanism whereby adjustments may 
be made and errors corrected on ad¬ 
ministrative level, thereby permitting 
the government to mitigate or avoid 
large damage claims that might oth¬ 
erwise be created, and such mechan¬ 
ism is exclusive in nature —TJ. 8 . j 
v. Joseph A. Holpuch, CLCL, 66 a 
GL 1064, 328 U.a 234, 90 L.E& 1192. 

<2) A clause requiring disputes 
arising under government contract to 
be decided by contracting officer is 
Included hi the contract, not for thS 
purpose of finally settling such dig- 
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pute, but for the purpose of prevent¬ 
ing delay in the work.—Lundstrom v. 
U. S. t DC.Or., 53 F.Supp. 709, affirm¬ 
ed, C C.A., U. a v. Lundstrom, 139 
F.2d 792. 

Provision held exclusive 
Kan.—Kelly v. Grimshaw. 167 P.2d 
627, 161 Kan. 253. 

88 . U.S.—-U. 8. v. Wunderlich, CLCl., 
72 S.CL 154, 342 U.S 98. 96 LEd 
113—U. 8., for Use and Benefit of 
Llchter, v. Henke ConsL Co., C.C.A. 
Mo n 157 F.2d 13—-Sunroc Refrig¬ 
eration Co. v. U. S., D.C.Pa., 104 F. 
Supp. 131—Consolidated Vultee 
Aircraft Corp. v. U. 8.. D.C.DeL, 97 
F.Supp. 948—Oltedale v. U. S.. D.C. 
R.L, 89 F.Supp. 998—United Const. 
Co. v. U. a, CLCL, 120 F.Supp. 760 
—John A. Johnson Contracting 
Corp. v. U. a, CLCL, 119 F.Supp. 
788—Brown A Root, Inc. a U. S.. 
CLCL, 116 F.Supp. 732—Poloron 
Products, Inc. v. U. a, CLCL, 116 
F.Supp. 588—Palumbo v. U. S„ 118 
F.Supp. 450, 125 CLCL 678—Bing¬ 
hamton ConsL Ca v. U. a, 107 F. 
Supp. 712, 122 CLCL 804, reversed 
on other grounds U. S. v. Bingham¬ 
ton ConsL Co.. 7*4 aCL 438. 247 U. 
a 171, 98 L.EA. 594, rehearing de¬ 
nied denied 74 8.CL 625, 847 U.S. 
940, 98 L.BHL 1089. rehearing denied 
74 S.CL 674, 847 U.a 854, 84 I*Ed. 
1098—•:Penner Installation Corp. v. 
U. a. 29 F.Supp. 545, 116 CLCl. 
550, affirmed 71 aCL 878, 840 U.a 
898, 95 L.Ed. 651, rehearing denied 
*1 aCL 356, 340 U.a 928, 95 UGd. 
667 — Mltohell Canneries v. U. a, 
77 F.Supp. 498, 111 CLCL 388— 
Ixfftie v. U. a, TO F.Supp. 914, UO 
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tive of other particular matters specified in the con¬ 
tract, 93 such decision ordinarily is final, and it is 
not subject to revision in the courts, as discussed 
infra subdivision c (3) of this section. Similarly, 
where it is agreed that a specified officer shall inter¬ 
pret the drawings, specifications, etc. 94 or shall de¬ 
termine what is required under the contract, 95 the 
determination of the officer is conclusive. Under 
such provisions, both the United States and the con- 
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tractor are bound by the officer’s ruling, 39 fast ex¬ 
cept as so provided in the contract, the determina¬ 
tion of a government officer as to the rights of the 
parties under the contract is not conclusive or bind¬ 
ing on the courts. 97 The decision rendered by the 
designated officer is subject to such right of appeal 
to a higher board or officer as may be provided for 
in the contract, 98 and the appeal must be prosecuted 


CtCl. 551—Frazier-Davis Const Co. 
v. TJ. &, 100 CtCl. 120. 

Tbs powers sad duties of tbs oon- 
'trading' offlosr, where the contract 
provides that the contracting officer 
shall decide all disputed Questions 
arising under the contract, are not 
those of an arbitrator; an arbitra¬ 
tor’s proceedings and duties are judi¬ 
cial. or at least semi-judicial in their 
nature, while the duties of the con¬ 
tracting officer are purely ministerial 
and involve no judicial functions — 
Silas Mason Co. v. U. &, 90 CtCl. 
266. 

S3. U.S.—U. S., to Use of Baltimore 
Brick Co. v. John A. Johnson ft 
Sons. D.C.Md., 65 FSupp 514. af¬ 
firmed. CCA.. 153 F.2d 534, certio¬ 
rari denied 66 S Ct 1372, two cases. 
328 U.S. 8-65, 90 LEd. 1636—Mitch¬ 
ell Canneries v. U. S, 77 F.Supp. 
498. Ill CtCl. 228—Stafford v. U. 
S.. 74 F.Supp. 155. 109 CtCl. 479 
—Flefsher Engineering & Construc¬ 
tion Co. v U. S, 98 CtCl 139— 
Consolidated Engineering Co. v. U. 
.8., 97 CtCl. 358—Jacob Schlesinger. 
Inc v. U. S.. 94 CtCl 289—Indus¬ 
trial Engineering Co v. U S.. 92 Ct 
Cl. 54. 

Conn.—New England General Con¬ 
tracting Co. v. Brennan Stone Co., 
175 A. 921. 119 Conn. 296. 

65 C.J. p 1351 note 9. 

Conditions at site 

In determining whether or not con¬ 
ditions at site of work were different 
from those shown on the drawmgs 
or Indicated by the specifications, the 
findings of fact of the contracting 
officer as to the conditions actually 
encountered are final and conclusive 
if not arbitrary or grossly erroneous. 
—R. C. Huffman Const. Co. v. U. S., 
100 CtCl. 80. 

Control of plant 

The provision in the specifications 
stating that the entire plant should 
be under the control of the contract¬ 
ing officer, or his representative, with 
respect to the hours of work, loca¬ 
tion of work, work to be done, etc., 
may not be interpreted to mean that 
the contracting officer could, con¬ 
trary to the terms of the contract 
require the contractor to detach aux¬ 
iliary equipment or a part of the 
crew to do nonpay work when to 
do so would crests a danger that 
the pay work of dredging might be 


interrupted.—McWilliams Dredging 

Co. v. U. S.. 118 Ct.Cl 1. 

Approval of subcontract 
U.S—Branch Banking ft Trust Co. v 
U. S, 98 F.Supp. 757, 120 Ct Cl. 72. 
certiorari denied U. S. v. Branch 
Banking & Trust Co. 72 S.Ct 200, 
842 U.S. 893, 96 L.Ed. 669. 

Date of final settlement of contract 
U.S.—U. S, for Use and Benefit of 
Tobin Quarries v. Glasscock, D.C. 
Mo., 27 F.Supp. 534. 

Assessment of liquidated damages 
U.S.—Silberblatt ft Lasker v. U. S. 
101 CtCl. 54. 

94. U.S—English Const. Co. v. U. 
S. D.C.Del, 43 F.Supp 313—Consol¬ 
idated Engineering Co. v. U. S.. D.C. 
Wash., 35 F.Supp 980, appeal dis¬ 
missed 123 F.2d 1015—Wm. Eisen- 
berg ft Sons, to Use of jEtna Cas. 
ft Sur. Co., v. U S., 75 F.Supp. 1006, 
110 CtCl. 388—Fidelity ft Deposit 
Co of Md v. U. S.. 103 CtCl. 340— 
McCloskey & Co. v. U. S.. 103 Ct.Cl 
254—Crystal Soap & Chemical Co. 
v. U. S, 103 CtCl. 166—A Guthrie 
ft Co. v. U S, 102 CtCl 472—King 
v. U. S., 100 CtCl. 475—Langevin 
v. U. S.. 100 CtCl 15. 

65 C.J. p 1351 note 10. 

95. U.S—U. S. v. Moorman, CtCl., 
70 S.Ct 288, 338 U.S 457. 94 L. 
Ed. 256—U. S v. Alexander, D.C. 
Cal., 115 F Supp. 240—Triangle En¬ 
graving Co. v. U. S, D.C N.T.. 23 
F.Supp. 349—Howard P. Foley Co. 
v. U. S., 63 FSupp 209. 105 CtCl. 
161, reversed on other grounds 67 
S.Ct 134, 329 US. 64, 91 L.Ed 44 
—Union Paving Co. v. U. S„ 107 
CtCl 405, certiorari denied 68 S.Ct 
66 , 332 US 757, 92 L.Ed. 343- 
Standard Acc. Ins. Co. v. U S., 102 
CtCl. 770, certiorari denied 66 S. 
Ct 1409. 326 US., 870, 89 L.Ed. 
1989—Silberblatt ft Lasker v. U. S.. 
101 Ct.Cl 6*4—R. C. Huffman Const 
Co. v. U. S-. 100 CtCl. 80—Merritt- 
Chapxnan ft Whitney Corp. v. U. 8., 
99 Ct Cl. 490—Union Engineering 
Co. v. U. S., 97 CtCl. 424—Sexton v. 
17. 8.. 83 CtCL 550. 

65 CJ. P 1351 note XL 
j Claim for extra compensation 

Under government construction con- 
j tract providing that decision of Sec¬ 
retary of War or his representative 
as to whether work demanded of con¬ 
tractor is outside contract require¬ 
ments shall be final and binding on 
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the parties, denial by representative 
of Secretary of War of contractor's 
claim for extra compensation for 
work allegedly outside contract re¬ 
quirements was final and net subject 
to reconsideration by Court of Claims. 
—U. S. v. Moorman, Ct.CL, 70 B.CL 
288, 338 U.S. 457. 94 L.Ed. 256. 

Duty to render decision 
U S.—Continental Ill. Nat. Bank ft 
Trust Co of Chicago v. U. 8., Ct. 
Cl, 115 F.Supp. 892. 

96. U.S.—Leeds ft Northrop Co. ▼. 
U. S.. D.C.Pa, 101 F.Supp. 090. 

65 C J p 1345 note 07, p 1252 note 18. 
Comptroller General 
Where plaintiff entered Into eost- 
plus-flxed-fee contracts with execu¬ 
tive department of the United States, 
and parties intended that question of 
reimbursable costs should be settled 
within the department, determina¬ 
tion of department that costs claimed 
by plaintiff were properly reimburs¬ 
able was not subject to contrary deci¬ 
sion of Comptroller General.—James 
Graham Mfg. Co. v. U S. t D.C.Cal., 
91 FSupp. 716—Bell Aircraft Corp. 
v U. S, 100 F.Supp 661, 120 CtCl. 
398, affirmed 73 S Ct. 102, S44 U.S. 
860, 97 LEd. 668. 

Approval of subcontract 
U S.—Branch Banking ft Trust Co. v. 
U. S, 98 F.Supp 757, 120 CtCL 72, 
certiorari denied U. S. v. Branch 
Banking & Trust Co., 72 S.Ct 200, 
342 U.S. 893, 96 L.Ed. 669. 

97. US.—H. Herfurth, Jr., Ino, v. 
U. S., C.A.Va.. 79 F.2d 499—Lutz 
Co. v. U. S., 76 CtCl. 405. 

9A U.S.—Fred R. Comb Co. v. U. a, 
100 Ct.Cl. 240. 

Separate steps 

Provision in governmental con¬ 
struction contract for settlement of 
disputes by contracting officer, sub¬ 
ject to right of contractor to appeal 
to department, head* whose decision 
should be final, does not authorise 
telescoping th* two Steps into one. 
—Continental HL Nat Bank ft Trust 
Co. v. U. S„ 101 F.Supp. 755, 121 Ct 
Cl. 203, certiorari denied 72 &Ct 1057, 
843 U.& 060, 00 XOML 1261. 

Where the contracting officer made 
no decision on the facts and made 
only a certification of his findings to 
the CoipptroUsr General, no appeal as 
i provided 1m the contract could he tak- 
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within the time limited therefor** 

As a general role, the contractor is not free to 
disregard contractual provisions establishing an 
administrative procedure for the settlement of dis¬ 
putes concerning questions arising under the con¬ 
tract, and then sue for recovery in the court of 
claims. 1 So, a failure to present his claim to the 


on.—Earle A Sons v. U. S. ( 100 CtCl. 
494—James McHugh Sons. Inc. v. U. 
A, 99 CtCl. 414. 

Appeal to 
Where the contracting officer was 
also the executive officer of the Com¬ 
mission which made the contract, it 
Is held that there could be no appeal 
to the “head of the department” as 
provided in the contract.—Grier-Low- 
rance Const Co. v. U. A. 98 CtCl. 
484—H. W. Zwelff Co. v. U. S., 92 
CtCl. 472. 


Under provision of contract be¬ 
tween government and manufacturer 
that all disputes concerning questions 
of faot which might arise under con¬ 
tract, and which were not disposed 
of by mutual agreement should be 
decided by contracting officer, and 
that contractor could appeal to Secre¬ 
tary of War within thirty days from 
mailing to him of written notification 
of determination, an appeal to the 
Secretary of War was excluded if 
parties entered into a mutual agree¬ 
ment but an appeal to Secretary of 
War was necessary if a price revision 
to which manufacturer acceded was 
obtained by duress, since no mutual 
agreement existed in such event — 
Fruhauf Southwest Garment Co. v. 
U. A, CtCl., Ill F.Supp. 946. 

Appeal held not mads 
U.S.—American Bridge Co. v. U. A, 
D.C.Pa., 25 F.Supp. 714. 


The term “labor issues," as used 
in provision in government construc¬ 
tion contract charging Board of La¬ 
bor Review with handling appeals 
on matters involving labor issues 
which cannot be satisfactorily adjust¬ 
ed by the contracting officer, means 
only labor issues between employers 
and employees.—U. 8. v. Joseph A. 
Holpuch, CtCL. 66 S.Ct 1000, 328 U.S. 
234. 90 UEd. 1192. 

98. U.S.—Poloron Products, Inc. v. 
• U. A, 118 F.Supp. 588—MacDonald 
▼. U. S., 83 F.Supp. 702, 113 Ct-Cl. 
300, certiorari denied 70 SCt 667, 
339 U.A Ml, 94 L.Ed. 1337—Kil¬ 
gore v. U. A, CtCl., 121 CtCl. 340 
, —Stiers Bros. Const Co. v. U. A. 
109 CtCL 363—Union Paving Cb. v. 
U. 8., 107 OLCL 405, certiorari de¬ 
nied 03 AOt SC, 333 U.S. 357, 92 
l*Sd. 343. 


Appeal held 

U.A—Climatic Rainwear Co. v. U. S. v 
33 F.Supp. 41S, US CtGL 620. 


Appeal held properly 
not timely 
U.S.—-Luff v. U. S., 100 F.Supp. 025. 
120 CtCl 682. 

1. U.S.—U. S. v. Joseph A. Holpuch 
Co., CtCl., 66 ACt 1000, 823 U.S. 
234, 90 L.Bd. 1192—U. A v. Blair, 
CtCl, 64 ACt 820, 331 UA 730, 
88 L.Ed. 1039. Rehearing denied 
64 S.Ct 105*2, 322 U.S. 768, 88 L.Ed. 
1594—Southeastern Oil Florida v. 
U. S., CtCl., 115 F.Supp. 198—Silas 
Mason Co. v. U. S, 62 F.Supp. 432, 
105 CtCl 27, certiorari denied 67 
ACt 43, 329 U.S. 713, 91 L.Ed 619, 
rehearing denied 67 S.Ct 181, 829 
U.S. 825, 91 L.Ed. 701—Olsen v. 
U. S, 122 CtCl. 106. 


(1) Under federal contract, pro¬ 
test clause, which provided that un¬ 
less protest was made to ruling of 
contracting officer, such ruling should 
be Anal and conclusive, did not make 
such ruling final if a protest was 
made—Boomer ▼% Abbett, 263 P.2d 
476, 121 Cal.App.2d 449. 

(2) Where contracting officer con¬ 
sidered and decided on their merits 
protests by plaintiffs not made with¬ 
in time limit fixed by contract, it is 
held that such action on the part of 
contracting officer constituted a waiv¬ 
er of the time limitation provision — 
W. E. Callahan Const. Co. v. U. S., 
91 CtCl. 538. 

(3) Where It is found that with 
respect to certain of the claims plain¬ 
tiffs protests to the contracting offi¬ 
cer were oral, it is held that the con¬ 
tract and specifications did not re¬ 
quire that the contractor's protests 
and requests for written instructions 
be In writing —Wunderlich v. U. A, 
117 Ct-Cl. 92, certiorari granted 71 
ACt 795, 341 U.S. 924, 95 L-Ed. 1356. 

(4) Plaintiffs verbal protest 
against verbal instruction was held 
insufficient where this verbal instruc¬ 
tion was followed by written instruc¬ 
tion and the work was done without 
further protest—Arundel Corp. v. U. 
A, 96 CtCl. 77. 

A U.S.—U. S. v. Joseph A. Holpuch, 
CtCl., 66 ACt 1000, 828 U.A 284. 
90 L.Ed. 1192—Shepherd v. U. S., 
118 F.Supp. 648, 125 CtCL 724— 
Langevln v. U. A, 100 CtCl. 15- 
Van Pelt v. U. A, 82 OtCL 671. 
Reoov s ry held mot pvMMafl 
It has been held, however, that con¬ 
tractor's failure to act under clause 
of government contract requiring dte- 


designated officer, as required, may bar die con¬ 
tractor from later raising the matter in the courts, 2 
and where the contracting officer has rendered his 
decision, the contractor must exhaust his remedy 
under the contract by appeal to the superior officer 
who is made the final arbiter, before resort may be 
had to the courts. 8 The failure to pursue the ad- 


putes concerning questions of fact 
arising under the contract to be de¬ 
cided by contracting officer did not 
preclude recovery on contract, where 
contracting officer had specifically 
announced a construction adverse to 
contractor, so that it would have been 
a vain thing to have him act as arbi¬ 
trator and had threatened contractor 
with penalties.—U. S. ▼. Lundstrom. 
C.C.AOr., 139 F.2d 792. 

3. U.S.—U. A v. Joseph A. Holpuch 
Co.. CtCl., 66 ACt. 1000, 328 U.S. 
234, 90 L.Ed. 1192—U. A v. Blair. 
Ct.Cl., 64 S.Ct. 820. 821 U.S. 730. 83 
L.Ed 1039. rehearing denied 64 S. 
Ct. 1052, 322 U A 768. 88 L.Ed. 1594 
—-U. S. v. Callahan Walker Const 
CO., CtCl.. 63 ACt 113. 817 U.A 
66 , 87 Li Ed. 49, rehearing denied 
63 ACt 203, 317 UA 710, 87 L. 
Ed 565—Maxan Dress Corp. v. U. 
S. Ct.Cl., 115 F.Supp. 439—J. A. 
Ross A Co. v. U. A, Ct-Cl, 115 F. 
Supp. 187—Luff v. U. A, 100 F 
Supp. 925. 120 CtCl 682—Gulon ▼. 
U. A. 69 F.Supp 341, 108 Ct Cl. 186 
—Schwartz v U. S., 66 F Supp. 891. 
106 CtCl. 226—Henry Ericsson Co. 
v. U. S.. 62 F.Supp. 312, 104 CtCl 
397, certiorari denied 66 S.Ct 701, 
327 U S 784, 95 L.Ed. 1011—Joseph 
A. Holpuch Co. v. U. S., 68 F.Supp. 
560, 102 CtCl. 795—Olsen v. U. A. 
122 CtCl. 106—Arundel Corp. v. U. 
A. 121 CtCl. 741—Kilgore v. U. A- 
121 CtCl. 340—B-W Const Co. v. U. 
S., 104 CtCl 603, certiorari denied 
66 S.Ct 704. 327 U.S 785, 90 L.Ed 
1012—Fidelity A Deposit Co. of 
MO. v. U. A, 103 CtCl. 340—Con¬ 
nor A Ripstra v. U A, 100 CtCl. 
465—Rego Bldg. Corp. v. U S„ 99 
CtCl 445—John M Whelan A Sons 
v. U. A. 98 Ct-Cl. 601, certiorari de¬ 
nied 63 S.Ct. 1435, 819 US. 770, 8 T 
LEd 1710—General Contrac ting 

Corp. v. U. A, 92 Ot Cl. 5—John Mc- 
Shain, Inc., v. U. A, 88 CtCl. 284, 
certiorari granted U. S. v. John 
McShain, Inc., 69 S.Ct 1043, 307 
U.A 619, 83 L.Ed. 1499—Mauris A 
Cuming* Dredging Co. v. U. S., 78 
Ct-Cl. 343—Fitzgibbon r. U. A, 52* 
CtCl. 164 


to be paid 
Where board of contract appeals di¬ 
rected contracting officer to issue a 
change order providing for payment 
to contractor for certain construction 
but did not fix amount to be paid, 
contractor had duty to again appeal 
if he was dissatisfied with amount 
fixed, and on failure to do no was* 
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ministrativc procedure of appeal is not justified, no 
matter how flagrantly unreasonable or grossly er¬ 
roneous the decision of the officer first passing on 
the matter, in the absence of finding or evidence 
that the administrative appeal would have been 
futile or prejudicial. 4 

Under some circumstances, however, the failure 
to appeal the determination of the contracting officer 
does not bar resort to the courts. 5 So under the 
terms of the contract, it may be unnecessary for the 
contractor to appeal from a decision or conclusion 
of the contracting officer not in writing, or from a 
favorable decision or conclusion, or to appeal to en¬ 
force a favorable ruling. 6 There must be a finding 
or decision by the contracting officer before a failure 
to appeal will be a bar to the maintenance of suit ; 7 
and failure to prosecute an administrative appeal 
does not preclude suit in the court of claims where 
the administrative appeal procedure provided in the 
contract is inadequate or unavailable. 8 


UNITED 8TAW 

Certification of payment . Where a contract pro¬ 
vides that payment shall not be made until a desig¬ 
nated public agent has certified it, and the agent so 
appointed expressly refuses the certificate, the con¬ 
tractor is not entitled to recover therefor, in the ab¬ 
sence of fraud or such gross mistake as would imply 
bad faith, or a failure to exercise honest judgment 
by the inspector ; 9 but such a provision does not ap¬ 
ply to an agreed percentage of profit determinable 
by mere calculation. 16 

Reversal of ruling . The contracting officer au¬ 
thorized by the contract to determine matters relat¬ 
ing to performance of the contract may not reverse 
his ruling after the work has been done in accord¬ 
ance with his original instructions, 111 nor may 
he change his ruling, on request of the contractor, 
after expiration of the time for appeal from his 
action and after issuance of final voucher for the 
work. 12 Where the officer first decides adversely 
to the contractor as to the quality of certain material 


not entitled to recover more than 
amount allowed by contracting: offi¬ 
cer.—MacDonald v. U. S, 83 FSupp. 
702, 113 Ct.Cl. 300. certiorari denied 
70 S.Ct. 567. 339 U.S. 911, 94 L.Ed. 
1337. 

Darin 

Where contract provided that all 
disputes arising: under its terms 
should be decided by the contracting 
officer subject to timely appeal to 
the Secretary of War or his author¬ 
ized representative, and contracting 
officer determined that he was with¬ 
out authority to decide matter of 
duress raised by plaintiff, failure of 
plaintiff to appeal from the contract¬ 
ing officer's decision to the Secretary 
of War within thirty days thereafter 
as required by the contract precluded 
plaintiff from maintaining an action 
for breach of contract in the Court 
of Claims.—John J. Harte Co. v. U. 
S. t 91 F.SUPP. 753, 117 CtCl. 309 
Both—1 to givo instructions 

Under contract with Government 
authorising contractor to request 
written Instructions from contracting 
officer, and permitting protest and ap¬ 
peal, refusal to give written instruc¬ 
tions could properly have formed ba¬ 
sis of a protest and a subsequent ap¬ 
peal, and refusal to give written in¬ 
structions did not justify failure to 
appeal during progress of work.—E. 
J. Albrecht Co. v. U. S., CtCl., 63 F 
Supp. 7P9, 105 CLCL 353. 
Ptlhp < ir lw,>MI * of olaim 

Where contract provided that dis¬ 
putes should be decided by the con¬ 
tracting officer or his representa¬ 
tive, subject to written appeal by 
the contractor within thirty days to 
the head of the department concerned 
or hie duly authorised representative, 
and contracting officer complained of, 


thinness of plating on steel, but con¬ 
tractor applied new plating instead 
of appealing to Secretary of War, 
contractor, thereby elected not to 
stand on his contract, voluntarily re¬ 
linquished his claim under the con¬ 
tract, and could not recover addition¬ 
al cost of replating, notwithstanding 
that the original plating complied 
with contract and rejection thereof 
was unjustified —American Bridge 
Co. v. U. S.. D.CPa., 25 F.Supp. 714. 

4. US—U S v. Blair, 64 S.Ct 820, 
321 U.S. 730. 88 L.Ed 1039, rehear¬ 
ing denied 64 SCt 1052, 322 US 
768, 88 L.Ed 1594 

5. U.S.—General Steel Products 
Corp. v. U. S., DC.NY.. 36 FSupp. 
498—Silas Mason Co. v. U. S., 62 
F.Supp 432, 105 CtCl. 27, certiorari 
denied 67 SCt. 43. 329 U. S 713, 91 
I* Ed. 619. rehearing denied 67 S. 
Ct 181. 329 U.S. 825, 91 L.Ed. 701- 
Cramp Shipbuilding Co. v. U. S., 
122 CtCl. 72. 

Beversal of ruling 

Where disputed questions of fact 
arising in the performance of a gov¬ 
ernment contract are to be decided 
by the government contracting officer, 
subject to appeal by the contractor 
to the head of the department with¬ 
in thirty days, and the contracting 
officer first decides a disputed ques¬ 
tion adversely to the contractor, but 
subsequently reverses his decision, 
appeal by the contractor from the 
first decision is not essential to a 
right of the contractor to recover 
damages sustained through compli- j 
ance with the first ruling of the con¬ 
tracting officer; and it is immaterial 
that the final ruling of the contract¬ 
ing officer may have been based on 
the decision of an arbiter selected by 

215 


the contracting officer and the plain¬ 
tiff without any contract provision 
for such action—W. S. King 6b Co. 
v. U. S, 80 CtCl. 325. 

6 . U.S—Blair v. U. S., 99 CtCl. 71. 
modified on other grounds 64 S.Ct 
820, 321 U.S. 730, 88 I*.Ed. 1039, re¬ 
hearing denied 64 S.Ct 1052, 322 
U.S. 768, 88 LkEd. 1594. 

7- U S.—Maxan Dress Corp. v. U. S, 
CtCl., 115 FSupp 439—Earle St 
Sons v. U. S., 100 CtCl. 494. 

& U.S.—Southeastern OH Florida v. 
U S, CtCl. 115 F.Supp. 198. 

9. U.S.—Sweeney v. U. S., 3 S.Ct 
344. 109 U S. 618. 27 L*.Ed. 1053, 19 
CtCL 706—McIntyre v. U. S., 40 
CtCl. 366. 

10. U.S.—Lovell v. U. S, 46 CtCl. 
318. 

65 C.J. p 1352 note 21. 

11 . US.—Langevin v. U. 8., 100 Ct 
Cl. 15. 

Root 

Where the contract drawings speci¬ 
fied a tin roof which contractor In¬ 
stalled, under the supervision of the 
construction engineer, after a sam¬ 
ple of the tin had been submitted to 
the supervising architect and ap¬ 
proved by him, and where later on a 
report of a traveling Inspector the 
supervising architect reversed his 
previous interpretation of the plans 
and specifications and required con¬ 
tractor to remove the tin root and 
r e p lac e it with co p per, which the 
contractor did under protect, plaintiff 
is entitled to recover.—Langevin v. 
U. S., supra. 

18. U.S.--Centaur Const. Co. v. U. 8., 
69 F.Supp. 217. 107 CLCL 498. cer¬ 
tiorari denied 68 S.Ct. 5i» 832 U.S. 
787, 92 LJfid. 242. 
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used in the work, bat subsequently reverses bis deci¬ 
sion and permits the use of such material as being 
within the contract requirements, the contractor is 
entitled to recover damages resulting from having 
been required, under the first ruling of the contract¬ 
ing officer, to remove and replace such material 
theretofore used by him in the work.* 3 

(2) Questions or Matters Subject to Deter¬ 
mination 

An officer authorized by the contract to make certain 
determinations with respect to performance of the con¬ 
tract may render a conclusive determination only with 
respect to matters within the scope of the authority 
granted him. 


« 

Under a provision of a contract with the United 
States that a specified government officer shall have 
the right to make certain determinations with re¬ 
spect to the performance of the contract, the officer 
may render a conclusive determination only with 
respect to matters within the scope of the authority 
granted him. 14 Accordingly, where so provided by 
the contract, authority granted to the officer to deter¬ 
mine disputes between the parties applies only to 
disputes concerning questions of fact, 16 and the con¬ 
tractor is not bound to resort to an administrative 
determination of disputes concerning questions of 
law, nor is such a determination final. 16 So a con- 


18. U.S.—W. 8. King A Co. v. U. 8., 
80 CtCL 326. 

14. U.S.—U. 8. v. Lundstrom, D.C 
Or., 189 F.2d 792—Continental Ill 
Nat. Bank at Trust Co. of Chicago 
v. U. S. f CtCL, 11 5 F.Supp. 872— 
Binghamton Const. Co. v. U. 8., 107 
F.Supp. 712, 128 Ct.Cl. 804, reversed 
on other grounds U. 8. v. Bingham¬ 
ton Const. Co.. 74 8 Ct 488. 347 U. 
8. 171, 98 USd. 694, rehearing de¬ 
nied 74 S.Ct 626, 347 U.S. 940, 98 
L.Ed. 1089, and 74 S.Ct 674, 847 U. 
8. 968, 98 !L.Ed. 1092—Continental 
Ill. Nat Bank A Trust Co. ▼. U. 8., 
101 F.Supp. 765. 121 Ctd. 208, cer¬ 
tiorari denied 72 S.Ct 1057, 343 U. 
8. 963. 96 L*.Ed. 1361—Merrill-Ste- 
vens Dry Dock A Repair Co. v. U. 

8., 96 F.Supp. 464, 119 CtCl. 810— 
Anthony P. Miller, Inc, v. U. 8., 
77 FSupp. 209, 111 CtCl. 262— 
Beuttas v. U. 8., CtCl., 60 F.Supp 
771—Cramp Shipbuilding Co. v. U. 

8., 122 CtCl. 72—Wunderlich v. U. 

8., 117 CtCl. 92, reversed on other 
grounds 72 S.Ct 164, 342 U.8. 98. 
96 L..Ed. 113—Needles for Use and 
Benefit of Needles v. U. 8., 101 Ct 
Cl. 636—L«angevln v. U. 8., 100 Ct 
GL 16—Penker Construction Co. v. 
U. S., 96 CtCl. 1—Edward E Gil¬ 
len Co. v. U. 8. 88 Ctd. 347. 

65 C J. p 1361 note 12. 

Questions held determinable by offi¬ 
cer 

U 8.—U. 8. ▼. Joseph A. Holpuch, Ct 
CL, 66 8 Ct 1000, 828 U.& 234, 90 
Li.Ed. 1192. | 

Claims against contractor 
Federal government supply con¬ 
tract providing that all disputes con¬ 
cerning Questions of fact arising un¬ 
der the contract were to be decided 
by contracting officer, provided for 
nothing more than administrative 
determination of Questions of fact 
which might arise during course of 
performance of contract and prior to 
its termination, and did not require 
administrative determination of 
claims of government against con¬ 
tractor on termination of contract— 
U. 8 v. Duggan, C.AMo., 210 F.2d 
926—U. 8* for Use and Benefit of 


Lichter. v. Henke Const Co., C.A.MO., 
157 F.2d 13. 

15. U.S.—American Engineering Co. 
v. U 8., D.C Pa., 24 FSupp. 449— 
Wagner Whirler A Derrick Corp. 
V. U. 8, Ctd., 121 FSupp. 664- 
Bell Aircraft Corp. v. U. 8.. 100 F. 
Supp. 661, 120 CtCL 398, affirmed 
73 S.Ct 102, 344 U.S. 860. 97 UEd. 
668—Pfotzer v. U. 8., 77 FSupp. 
390, 111 CtCL 184, certiorari denied 
69 S.Ct 237, 335 U.S. 885, 93 L-Ed. 
424—Cramp Shipbuilding Co. v. U. 

8., 122 CtCL 72—Cudahy Packing 
Co. v. U. 8., 76 F.Supp. 239, 109 Ct 
d. 833. 

Disputes arising under contract 

Under federal contract for con¬ 
struction of transmission line, con¬ 
tracting officer's authority under the 
"disputes" clause, which provided 
that all disputes of fact arising un¬ 
der contract should be decided by 
contracting officer subject to certain 
administrative appeal, is limited to 
disputes arising under contract and 
does not extend to disputes over 
breach of the contract.—Boomer v. 
Abbott, 263 P.2d 476, 121 CaLApp.2d 
449. 

Mistake 

Where a mistake in the estimated 
piling footage called for by contract 
for construction of federal building 
was made in computing amount to 
be deducted from contract price be¬ 
cause less footage was used than 
called for in contract, such mistake 
did not involve the decision of a dis¬ 
pute concerning questions of fact 
made conclusive by contract specifi¬ 
cations, so as to bar recovery by gov¬ 
ernment of overpayment made on 
account of such mistake.—Anderson 
v. U. S., C.C.AWash., 123 F.2d 18. 

Bold questions of fact 

(1) In general.—Sunroc Refrigera¬ 
tion Co. v. U. 8., D.C.Pa., 104 FSupp. 
131—U. 8. v. Callahan Walker Const. 
Co., CtCl., 63 SCt. 113, 817 US. 56. 
87 L.Ed. 40, rehearing denied 68 S.Ct. 
203, 817 U S. 710, 87 L.Ed. 666—Pal¬ 
ace Corp. v. U. S, 110 F.Supp. 476, 
124 CtCL 645, certiorari denied 74 8. 
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Ct. 26, 346 U.S. 815, 98 L. Ed. 842— 
Silberblatt A Lasker v. U. 8, 101 Ct. 
Cl. 64. 

(2) The amount due for extra con¬ 
crete work computed at unit prices 
set out in construction contract.— 
Gerh&rdt F. Meyne Co. v. U. 8., 76 F. 
Supp. 811, 110 CtCl. 527. 

(3) Whether unforeseeable and un¬ 
usually severe weather existed, ex¬ 
cusing performance of contract wltlk 
government for delivery of goods — 
Mitchell Canneries v. U. 8., 77 F. 
Supp. 498, 111 CtCl. 228. 

16. U.S—Blair v. U. 8. CC.A.Ala., 
164 F2d 115, certiorari denied 68 
SCt. 910, 333 US 880, 92 L.Ed. 
1155, rehearing denied 68 S.Ct 
1336, 334 U.S. 830, 92 L Ed. 1758— 
Allied Contractors v U. S. CtCl, 
124 F.Supp. 866—Brown A Root 
Inc. v. U. 8 , CtCl, 116 F.Supp. 732 
—Continental Ill. Nat Bank A 
Trust Co. of Chicago v. U. S., Ct 
Cl., 116 F.Supp. 892—Union Paving 
Co. v U. 8.. CtCl. 116 FSupp. 179- 
—Pottsville Casting A Mach. Shops 
v. U 8, 101 FSupp 370, 121 CtCl. 
129—Hyde Park Clothes v. U. 8., 
84 FSupp. 689, 114 CtCl. 424—Si¬ 
las Mason Co. v. U. 8., 62 FSupp. 
432, 105 CtCl. 27, certiorari denied 
67 S.Ct 43, 829 U.S. 713, 91 L.E*. 
619, rehearing denied 67 SCt. 181, 
829 US. 825, 91 I*Ed 701—Cramp- 
Shipbuilding Co. v. U. 8., 122 Ct 
CL 72—Wunderlich v. U. 8., 117 Ct 
Cl. 92, reversed on other grounds 72 
S.Ct 164, 342 U.S. 98, 96 L.Ed. 113 
—Gemseo, Inc. v. U. 8., 115 CtCl. 
209. 

Timeliness of appeal 

Under contract with government 
providing that all disputes concern¬ 
ing questions of fact should be de¬ 
cided by contracting officer and al¬ 
lowing appeal within thirty days 
from mailing of notice of decision, 
decision of Board of Contract Appeals 
as to whether a timely appeal 
been perfected is question of law and 
may be determined by the court— 
Poloron Products, Inc. v. U. 8., CtCl., 
116 F.Supp. 588—Cleveland Wreck- 



SBU O.J.S. 

trading officer authorized to determine disputes con¬ 
cerning questions of fact arising under the contract 
may not conclusively determine a question relating 
to the interpretation of the contract, which is a mat¬ 
ter of law for the courts, 17 and the contractor is 
not required to pursue the administrative remedy 
provided by the contract, as by appeal to a higher 
board or officer, in the case of a ruling by the speci¬ 
fied officer on the legal interpretation of the con¬ 
tract. 19 Also, it has been held that a decision of 
the officer as to the amount due under the contract 
is not final. 19 In the absence of limitation imposed 
by the contract, however, a provision for settlement 
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of disputes by a certain officer applies to all disputes, 
whether involving questions of fact or questions of 
law," and the officer is entitled to determine con¬ 
troversies relating to the interpretation of contract 
requirements, 91 and disputes as to compensation, 19 
such as with respect to whether the work demanded 
or performed is within the contract requirements or 
warrants extra compensation. 99 Where so provided 
by the contract, a government officer may be au¬ 
thorized to determine disputes concerning prevail¬ 
ing wage rates to be paid to persons employed by 
the contractor in the performance of his contract. 94 


lng Co. of Cincinnati v. U. S„ 107 
F.Supp. 600, 123 Ct.Cl. 372 

In the case of mixed Questions of 
law and fact, department head's de¬ 
cision on such questions was not 
Anal—Palace Corp. v. U. S, 110 F. 
Supp 476, 124 CtCl. 546. certiorari 
denied 74 S.Ct 26. 346 U.S. 816, 98 I*. 
Ed. 342. 

17. U.S.—U. S. v. Liundstrom. C.C A. 
Or., 139 F 2d 792—Poloron Prod¬ 
ucts, Inc. v. U. S, CtCL, 116 F. 
Supp 588—-Farwe 11 Co. v. U. S.. Ct. 
Cl.. 115 F Supp. 477—Binghamton 
Const Co. v. U. S., 107 F.Supp. 712, 
123 CtCl. 804. reversed on other 
grounds U. S. v. Binghamton Const 
Co.. 74 S.Ct. 438. 347 US 171, 98 
L.Ed. 694, rehearing denied 74 S Ct 
<626, 347 US 940, 98 L Ed. 1089, 
and 74 S.Ct 674. 347 U S 958, 98 L. 
Ed. 1092—Bell Aircraft Corp v. U. 
S. 100 FSupp 661. 120 CtCl 398, 
affirmed 73 S Ct 102. 344 U.S 860. 
97 L. Ed. 668—Gerhardt F. Meyne 
Co v U. 8. 76 FSupp. 811, 110 
Ct Cl. 527—John Arborio, Inc v U. 
S., 76 F.Supp. 113, 110 Ct Cl 432— 
Stafford v. U. S., CtCl., 74 F.Supp 
156—McWilliams Dredging Co. v 
U. S., 118 CtCl. 1—Wunderlich v 
U. S., 117 CtCl. 92, certiorari grant¬ 
ed 71 S.Ct 795, 341 U.S 924, 95 I* 
Ed. 1366—Rogers v. U. S, 99 CtCl. 
393—W. E. Callahan Const Co. ▼. 
U. 8.. 91 CtCl. 538—Davis v. U. S, 
82 CtCl. 234. 

18. U.S.—A. J. Paretta Contracting 
Co. v. U. S.. 109 CtCl. 324, certio¬ 
rari denied 68 S.Ct 458, 333 U.S. 
832, 92 L.Ed 1116—Cramp Ship¬ 
building Co. v. U. S.. 122 CtCl. 72— 
Rust Engineering Co v. U. 8., 86 
Cta. 461. 

19. U.S.—John Arborio, Inc. v. U. 
S„ 76 F.Supp. 113, 110 CtCl. 432— 
Penker Construction Co. v. U. S., 96 

cta. 1 . 

80L U.S.—Puget Sound Bridge ft 
Dredging Co. ▼. U. S„ 107 F.Supp. 
749, 123 Cta. 876—Silas Mason 
Co. v. U. 8., 62 F.Supp. 432. 105 Ct 
CL 27, certiorari denied 67 SCt 43, 
329 U.& 713, 91 UEGd. 619, rehear¬ 


ing denied 67 S.Ct 181, 329 U.S 
825, 91 L Ed. 701. 

Validity 

(1) Parties to a government con¬ 
tract may validly provide that all 
disputes, whether they are of law 
or fact, be decided by one of their 
group, and that such a decision is 
by the terms of the contract, final 
and conclusive, and such decision 
will be final and conclusive in ab¬ 
sence of fraud on part of one render¬ 
ing the decision.—U. S. v Moorman, 
CtCl. 70 SCt 288. 338 US 457. 94 L. 
Ed. 256—Wildermuth v. U. S. C.A. 
Ind., 195 F 2d 18. 

(2) Before the Question was set¬ 
tled, there was some authority to the 
contrary.—Beutt&s v. U. S, 101 Ct 
a. 748, reversed in part on other 
grounds U. S. v. Beutt&s. 65 S.Ct 
1000, 324 U.S 768, 89 L.Ed. 1354. 

(3) Government contract provision 
that all disputes as to compensation 
owing to contractor as result of 
changes in work be settled by arbi¬ 
tration was valid as against conten¬ 
tion that congress had consented to 
have decisions made against govern¬ 
ment only in Court of Claims — 
George J. Grant Const. Co. v. U. S. 
109 F.Supp. 245, 124 Ct.a. 202. 

21. U.S.—Newhall-Herkner Const 

Co. v. U. R. 89 F.Supp. 321, 116 
Cta. 419. 

22. U.S.—U. S. v. Joseph A. Holpuch, 

66 SCt 1000, 328 U.S. 234, 90 L Ed. 
1192—Puget Sound Bridge ft 

Dredging Co. v. U. S. f 107 F.Supp. 
749. 123 Cta. 376—Slonk v. U. S., 
121 CtCl. 246—Irwin & Leighton 
v. U. S., 115 CtCl. 18. 

Dispute as to equitable adjustment 
for changes or extra work 
U S.—U. S ▼. Callahan Walker Const 
Co., 63 S Ct 113, 317 U.S. 66, 87 L. 
Ed. 40, rehearing denied 63 S.Ct 
203, 317 U.a 710, 87 LEd. 565— 
Silberblatt ft Lasker ▼. U. S., 101 
CtCl. 54. 

Compensation under oost-plus eon- 
tracts 

US.—Puget Sound Bridge ft Dredg¬ 
ing Co. ▼. U. S.. 107 F.Supp. 749, 
123 CtO. 876—Bell Aircraft Corp. 

217 


▼ U. 8., 100 FSupp. 661, 120 CtO. 
398, affirmed 73 S.Ct 102, 344 U.S. 
860, 97 LEd 668—Houston Ready- 
Cut House Co. v. U. 8., 96 F.Supp. 
629. 119 Cta 120—Schmoll v. U. 
S., 91 cta. 1. 

65 C J. p 1339 notes 34. 35 

23. US—U. S. v. Moorman, CtCl.. 
70 S.Ct. 288, 338 U.S. 457. 94 L.Ed. 
256—Wildermuth v. U. S„ C A.Ind., 
195 F 2d 18—Great Lakes Dredge 
ft Dock Co v. U. S., 90 F.Supp 963. 
116 CtCL 679—Newhall-Herkner 
Const. Co. v. U. S., 89 F.Supp. 321, 
116 CtCl. 419—Central Excavators, 
Inc v. U. S.. 116 CtCl. 744—New¬ 
port News Shipbuilding ft Dry 
Dock Co. v. U. S. ( 79 CtCL L 

65 C.J. p 1345 notes 96, 97. 

Independent provisions 

Provision in specifications made a 
part of government construction con¬ 
tract that decision of Secretary of 
War, or his representative on ques¬ 
tion of whether work demanded of 
contractor is outside of contract re¬ 
quirements shall be final and bind¬ 
ing on the parties was not in conflict 
with, or limited by, contract pro¬ 
vision making decision of head of 
department involved or his represen¬ 
tative final and conclusive in all dis¬ 
putes concerning questions of fact 
arising under contract, except as oth¬ 
erwise specifically provided therein. 
—U S. v Moorman, Cta., 70 S.Ct 
288, 838 U.S. 457, 94 L.Ed 250—Wun¬ 
derlich v U. 8., 117 CtGL 92, re¬ 
versed on other grounds 72 S.Ct 154, 
342 U S. 98, 06 L.Ed. 118. 

24. U S.—LeVegue ▼. U. 8* 95 Cta. 
250 

Secretary of l&bos 

(1) The function of Secretary of 
Labor in declaring prevailing rate of 
wages, pursuant to government con¬ 
tract authorising reference to Sec¬ 
retary of Labor for determination of 
any dispute concerning prevailing 
wage rate, is not arbitrations! and 
in nature of a Judicial inquiry re¬ 
quiring a formal controversy and 
hearing; but is that of an appraiser 
or valuer; a part of process fixed by 
contract for determining wages to be 
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Arbitration. An arbitration clause of a contract 
under which arbitration was prescribed as the medi¬ 
um for determination of "all claims, disputes, or 
controversies arising under or in relation to the 
contract 9 ’ commits to arbitration every dispute under 
the agreement, whatever its nature, and does not 
limit arbitration to disputes involving quality, quan¬ 
tity, weight, condition, and packing of merchan¬ 
dise. 25 

(3) Grounds for Judicial Review 

Under contractual provisions giving a specified gov¬ 
ernment officer the right to make certain determinations 
with respect to the performance of the contract, the 
finality of the officer's decisions ordinarily Is such as to 
preclude judicial review thereof on grounds other than 
fraud, except as otherwise provided by statute. 

Under contractual provisions giving a specified 


government officer the right to make certain deter¬ 
minations with respect to the performance of the 
contract, the finality of the officer’s decision ordi¬ 
narily is such as to preclude judicial review there¬ 
of, 26 except, perhaps, for fraud or gross mistake. 27 
In this respect it has been held that except as other¬ 
wise provided by statute, fraud is the only ground 
on which the officer’s decision may be reviewed, 28 
that fraud in this connection means conscious 
wrongdoing, or an intention to cheat or be dis¬ 
honest, 29 and that the mere fact that the decision 
is arbitrary or capricious is not sufficient to permit 
judicial review. 80 Prior to these adjudications it 
was held that the decision of the officer was not 
final and could be judicially reviewed where the of¬ 
ficer was guilty of such arbitrary action as implied 
bad faith, 811 or evidenced bad faith in requiring the 


paid.—Gillioz ▼. Webb, C.C.AGa, 99 
F.2d 686. 

(2) In exercise of function of de¬ 
claring prevailing rate of wages pur¬ 
suant to government contract author¬ 
izing such determination, and sub¬ 
ject to Impeachment of his deter¬ 
mination only for fraud, dishonesty, 
or bad faith. Secretary of Labor fixes, 
as between government, contractor, 
and laborers, the wages to be paid in 
same manner as private parties fix 
such matters by contract between 
themselves.—Gillioz v. Webb, supra. 
85. U.S.—Application of R. F. C.. D. 

C.NY., 106 F.Supp 358, affirmed, 
C.A, R. F. C. v. Harrison A Cros- 
fleld, 204 F.2d 366, 37 A.L R.2d 1117, 
certiorari denied 74 S.Ct 69, 346 U. 
U.S. 854, 98 L.Ed. 268. 

Calling prioes 

Action by government agency to 
recover amount paid for ethyl alco¬ 
hol in excess of ceiling prices as 
finally established by retroactive 
amendatory price-fixing orders which 
lowered celling prices as previously 
established was not barred by rea¬ 
son of agency's failure to take steps 
to submit controversy to arbitration 
in accordance with arbitration clause 
In contracts of sale.—R. F. C. v. 
United Distillers Products Corp., D. 
C Conn., 113 F.8upp. 468, affirmed 
204 F.2d 611. 

88 . U.S.—Wunderlich ▼. U. S., Ct-Cl., 
72 act. 154, 342 US. 98, 96 L.Ed. 
113—Lindsay v.‘U. R, C.ACal.. 181 
F.2d 582—Consolidated Engineer¬ 
ing Co. v. U. S. t D.C. Wash., 35 F. 
Supp. 980, appeal dismissed 128 F. 
2d 1015—-John A. Johnson Con¬ 
tracting Corp. v. U. 3., Ct-Cl., 119 
F.Supp. 788—Mitchell Canneries v. 
U. 8., 77 F.Supp. 498, 111 Ct-Cl. 228 
—United Foundation Corp. v. U. 8., 
126 CtCl. 567—Arundel Corp. v. U. 

5., 115 Ct-Cl. 92—Dravo Corp. v. U. 

8 ., 92 Ct.CS. 270—Murch Bros. 
Const. Co. v. U. &, 81 CtCL 574— 


Southern Shipyard Corporation v. 
U. S., 76 Ct-Cl. 468, certiorari de¬ 
nied 54 S.Ct. 58, 290 U S. 640. 78 L. 
Ed. 556—Franco-American Const. 
Co. v. U. S., 76 CtCl. 132—Union 
Insulating A Construction Co. v. U. 

5., 59 CtCl. 582, affirmed 46 S.Ct 
448, 271 U.S. 121, 70 L.Ed. 864. 

D.C.—S J. Groves A Sons Co. v. War¬ 
ren, 135 F.2d 264, 77 U.S.App.D.C. 
347, certiorari denied 63 S.Ct. 1327, 
319 U.S. 766, 87 LEd. 1716. 

87. U.S.—U. S. v. Wunderlich, CtCl., 
72 SCt. 154, 342 US. 98, 96 L.Ed. 
113—Lindsay v U. a, C.ACal., 181 
F.2d 582—Oltedale v. U. R, DCR. 

1., 39 F.Supp. 998—Consolidated 
Engineering Co. v. U. S., D C Wash., 
35 F.Supp. 980, appeal dismissed 
123 F.2d 1015—Great Lakes Dredge 
A Dock Co. v. U. S. t 96 F.Supp. 923, 
119 CtCl. 504, certiorari denied U. 
S. v. Great Lakes Dredge A Dock 
Co., 72 S.Ct 624, 342 U.S. 953, 96 
L.Ed. 708—Penner Installation 
Corp. v. U. S., 89 F.Supp. 545, 116 
CtCl. 550, affirmed 71 S.Ct 278, 
840 U.S. 898, 95 L.Ed. 651, rehear¬ 
ing denied 71 RCt 366, 340 U.S. 
923, 95 L.Ed. 667—Southern Ship¬ 
yard Corporation v. U. S., 76 CtCl. 
468, certiorari denied 54 SCt 58, 
290 U.S. 640, 78 L Ed. 556. 

D.C.—S. J. Groves A Sons Co. v. War¬ 
ren, 135 F.2d 264, 77 U.SApp.D.C. 
347, certiorari denied 63 S.Ct 1827, 
319 U.S. 766. 87 L.Ed. 1716. 

65 C.J. p 1339 note 36, p 1852 note 15. 
2cegal rights sad remedies 
Where the contract provides that 
the contracting officer's decisions in 
all disagreements arising out of the 
contract shall be final, the contractor, 
it is held, is not thereby deprived of 
his legal rights and remedies.—Silas 
Mason Co. v. U. a, 90 CtCL 266. 
Meed for repair 

Where contracting officer's deduc¬ 
tions from compensation otherwise 
due plaintiffs under contract with 
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federal government to construct dam 
were made with expectation that 
money would be spent by government 
to repair drainage facilities, but the 
need for repair did not develop and 
it was not known, although it was 
not known when contracting officer 
made his decision, that repair would 
never be made, contracting officer's 
decision was not final, and plaintiffs 
could recover amount deducted.—Si¬ 
las Mason Co. v. U. S, 62 F Supp. 432. 
105 CtCl. 27, certiorari denied 67 8. 
Ct 43. 329 U.S 713, 91 L Ed. 619, re¬ 
hearing denied 67 S.Ct 181, 329 U.S. 
825, 91 L.Ed. 701. 

Gross mistake held not Shown 
U.S.—Lindsay v. U. R. C.ACal., 181 
F.2d 582—Jacob Schlesinger, Inc. 
v. U. R, 94 Ct-Cl. 289. 

28. U.S.—Wunderlich v. U. S., CtCl. 
72 act 154, 342 U.S. 98, 96 L.Ed. 
113—Palace Corp. v. U. S.. 110 F. 
Supp 476, 124 CtCl. 545, certiorari 
denied 74 S Ct. 26. 846 U.S. 815, 98 

L.Ed.-Dunnigan Const Co. v. 

U. R, 122 CtCl. 262. 

29. U.S.—U. S. v. Wunderlich. CtCl.. 
72 S.Ct. 154, 342 U.S. 98. 96 L.Ed. 
113—Sunroc Refrigeration Co. v. 
U. R, D.C Pa., 104 F.Supp. 131— 
Leeds A Northrup Co. v. U. S., D.C. 
Pa, 101 F.Supp. 999. 

20l U.S.—Wunderlich v. U. R, Ct.Cl., 
72 RCt 154, 342 US. 98, 96 LEd. 
113. 

3L U.S.—Lindsay v. U. 8.. C.A.Cal., 
181 F.2d 582—Zweig v. U. R, D.C. 
Tex., 60 F Supp. 786—Houston 
Ready-Cut House Co. v. U. S., 96 
F.Supp. 629, 119 CtCl. 120—Great 
Lakes Dredge A Dock Co. v. U. S., 
90 F Supp. 963, 116 CtCl. 679— 
Penner Installation Corp. v. U. 8., 
89 F.Supp. 645, 116 CtCl. 550, af¬ 
firmed 71 RCt 278, 840 U.S. 898, 95 
L.Ed. 651, rehearing denied 71 S.Ct 
356, 340 U.S. 928, 95 L.Ed. 667— 
Loftis v. U. S. 76 F.Supp. 816, 110 
CtCl. 551—Stafford v. U. R, 74 F. 
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specified refuses to consider a dispute submitted to 
him the contractor may sue in the courts. 89 Also, 
the officer’s findings are not conclusive so as to bar 
resort to the courts where such findings were not 
communicated to the contractor, 40 where the find¬ 
ings did not extend to the claims made by the con¬ 
tractor, 41 or where the officer did not purport to 
make a final adjudication of the claims presented. 42 

Where the administrative officers to whom an ap¬ 
peal from the decision of a contracting officer has 
been referred do not purport to act under the dis¬ 
puted article of the contract, and pass on an appeal 
not specifically or impliedly authorized by the con¬ 
tract, the ruling appealed from is not made final 
and conclusive by the terms of the contract so as to 
bar judicial review. 42 Also, if the United States has 
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failed to follow the administrative procedure pro¬ 
vided in the contract for settlement of the contrac¬ 
tor’s claims, what was done administratively with 
respect to the claims does not foreclose litigation on 
their merits and their adjudication in the court of 
claims. 44 

§ 99. Breach of Contract 

In general, the same acts or omissions which would 
constitute a breach of contract by an individual consti¬ 
tutes a breach when done or omitted by the government; 
but the public and general acts of the government In its 
sovereign capacity cannot be deemed to violate particular 
contracts into which it enters with private persons. 

In general, the same acts or omissions which 
would constitute a breach of contract by an in¬ 
dividual constitutes a breach when done or omitted 
by the government. 45 In ordinary transactions be- 


39. U.S.—Van Pelt v. U. S, 82 Ct Cl 
671—-Held Bros. v. U. S. f 69 Ct Cl. 
704. 

DC—Brister & Koester Lumber 
Corp v. U S. # 188 F 2d 986, 88 U.S. 
AppD.C. 197. 

40l US—Sachs v. U. S. t 63 FSupp 
69, 104 Ct.Cl. 372. 

41. U S.—Henry Ericsson Co. v. U. 
S, 62 FSupp 312, 104 Ct Cl. 397, 
certiorari denied 66 S Ct 701. 327 U 
S. 784, 90 L Ed. 1011. 

42. U.S—Continental Ill. Nat. Bank 
& Trust Co. v. U S, 101 F.Supp. 

765, 121 Ct.Cl. 203, certiorari de¬ 
nied 72 S.Ct. 1067. 343 U.S. 963, 96 
LEd. 1361. 

Existence of nnsual conditions 

Where contract for drilling: water 
well for United States provided that 
attention of contracting: officer should 
be called to unusual conditions, but 
government representative failed to 
make finding that unusual conditions 
had been encountered when driller 
was unable to penetrate hard rock 
formation, driller thereupon was en¬ 
titled to seek relief in action under 
the Tucker Act —Western Well Drill¬ 
ing Co v. U. S., D.CCal., 96 F.Supp. 
377. 

Decision held rendered 

U.S —Olsen v U. S, 122 CtCl. 106. 

43. U S —McWilliams Dredging Co. 
v. U. S, 118 Ct.Cl. 1. 

44. U.S.—Continental Ill. Nat. Bank 
ft Trust Co. v. U. S., 101 F.Supp. 

766, 121 Ct Cl 203, certiorari denied 
72 S.Ct. 1067, 343 U.S 963. 96 L Ed. 
1861. 

45. US.—Barlow v. U. S., 82 CtCl. 

860 . 

66 C.J. p 1863 note 43. 

Ants of government held breaches of 
oomtraet 

(1) In general —Bayside Bus Corp. 
v. U. S. v C.C.A.N.Y., 181 F.2d 826, 


certiorari denied 63 S Ct. 669, 318 U 
S 761, 87 L Ed 1133—U. S. v. Brook- 
ridge Farm, CCA Colo., Ill F 2d 461 
—Continental Illinois Nat. Bank & 
Trust Co of Chicago v. U. S, Ct Cl., 

116 F Supp 892—Fresno Pumicite Co. 
v. U. S, 80 F.Supp. 859, 112 Ct.Cl. 68 
—James Stewart Corp v. U. S, 71 
F.Supp. 235, 108 CtCl. 696—Lund- 
strom v. U. S., DC.Or, 63 FSupp 
709, affirmed, C.C A, U S v Lund- 
strom, 139 F 2d 792—Rupley v. U S.. 
124 CtCl. 59—Wunderlich v U. S. 

117 Ct Cl. 92, reversed on other 
grounds 72 S Ct. 154, 342 U.S. 98, 96 
LEd 113—Gemsco. Inc v. U. S., 115 
Ct Cl. 209—Penker Const. Co v. U. 
S , 96 Ct Cl. 1—Young-Fehlhaber Pile 
Co. v. U. S.. 90 Ct Cl 4—G Schwartz 
ft Co v. U. S., 89 Ct Cl 82—R. E Cot¬ 
ton Co v. U S, 87 Ct Cl 563—New¬ 
port News Shipbuilding ft Dry Dock 
Co. v. U. S , 79 CtCl 1. 

(2) Failure of the government to 
furnish engines as represented by it. 
—Allis-Chalmers Mfg. Co. v. U. S., 
79 CtCl 453 

(3) Cancellation by the govern¬ 
ment of calls by it on the contractor 
for deliveries under the contract.— 
Edwards v. U. S, 79 CtCl 436. 

(4) Failure to give notice of 
change of quantity required or that 
a change in design had been made.— 

I Gemsco, Inc. v. U S., 115 CtCl. 209. 

(5) The Inability of the United 
States to supply contractor with re¬ 
lief labor, coupled with an unwar¬ 
ranted refusal to modify or relieve 
contractor from the requirement to 
use relief labor—E. J. Albrecht Co. 
v. U. S.. 63 F.Supp. 85, 104 CtCl. 692. 

(6) Government's neglect to write 
portions of the contract relating to 
electrical work in conformity with 
applicable requirements of utility 
company and national electric codes. 
—Anthony P. Miller, Inc., v. U. S., 
77 FSupp. 209, 111 CtCl. 252. 
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(7) The elimination by the govern¬ 
ment of a large and independent part 
of construction contract —General 
Contracting ft Const Co v. U. S, 84 
CtCl 570 

(8) Failure of contracting officer 
and the head of the department to 
comply with duty of making deci¬ 
sions—Cape Ann Granite Co v U. 
S, 100 CtCl 63. 

Acts of government held not breaches 
of contract 

(1) In general—Howard P Folev 
Co V U. S, CtCl, 67 SCt 154, 329 
U S 64. 91 L Ed 44—U S v Rice 63 
SCt 120, 317 U.S 61, 87 LEd 53— 
Shaffer v. U S, 121 F Supp 656, 128 
CtCl 299. certiorari denied 76 SCt 
89, 348 US 864. 99 L Ed-Du¬ 

bois Const Corp v U S. 98 F Supp 
690, 120 Ct Cl 139—J C Decker. Inc , 
v. U S, 93 F Supp 631, 117 Ct Cl 703 
—Western Well Drilling Co v. U. S., 
DC Cal, 96 FSupp 377—James 
Stewart Corp. v U S, 71 FSupp 
236, 108 CtCl. 696—Addison Miller. 
Inc, v. U. S. 70 F.Supp 893, 108 Ct. 
Cl 513, certiorari denied 68 S Ct 217, 
332 US. 836, 92 L.Ed 408—Newark 
Fireproofing Sash ft Door Co. v. U. 
S., 69 F.Supp 121, 107 CtCl 606— 
E J. Albrecht Co v. U. S., 63 F.Supp. 
769. 105 Ct.Cl. 353—Rose Island Co. 
v. U. S., 63 F.Supp. 204. 105 CtCl. 
192—Dunnigan Const Co ▼. U S., 122 
CtCl. 262—Bass v. U S. 121 CtCl. 
436—Silas Mason Co v U S., 116 Ct. 
Cl. 1—Irwin ft Leighton v. U. S, 115 
Ct Cl. 18—Chicago Union Station Co. 
v U. S , 103 Ct Cl. 146—Silberblatt ft 
Lasker v. U. S., 101 Ct Cl 54—Hunter 
Steel Co. v. U. S. f 99 Ct Cl 692—John 
M. Whelan ft Sons v U. S., 98 Ct.Cl. 
601, certiorari denied 63 S.Ct. 1436, 
319 U.S. 770, 87 L.Ed 1719—W. H. 
Armstrong & Co. v. U. S.. 98 CtCl. 
519—Johnson v. U. S.. 94 Ct Cl. 175— 
Whitbeck v. U. S.. 77 Ct Cl. 309, cer¬ 
tiorari denied U. S. ▼. Whitbeck. 64 
S.Ct. 90, 290 U.S. 671, 78 LEd. 579. 
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tween the government and individuals, the failure 
of the government’s officers to observe its express 
contractual obligations constitutes a breach of con¬ 
tract, 46 subjecting the government to suit for dam¬ 
ages for the breach, as discussed infra § 101, and 
a violation of the contract by the government may 
occur through the unauthorized cancellation or 
termination thereof, 47 or through failure of the gov¬ 
ernment to make progress payments as required by 
the contract. 48 Also, acts and conduct of govern¬ 
ment officers which are arbitrary, capricious, or un¬ 
authorized and so grossly erroneous as to imply bad 
faith amount to a breach of the contract, 49 and a 
mispresentation by the government or its officers as 
to matters relating to the contract may constitute a 
breach thereof. 50 On the other hand, the govern¬ 
ment, as a contractor, cannot be held liable for the 
public acts of the government as a sovereign, and 
whatever acts the government may do, as long as 
they may be public and general, cannot be deemed 


specially to violate the particular contracts into 
which it enters with individuals. 61 

Particular acts or omissions have been held to 
constitute 62 or have been held not to constitute 53 a 
breach of contract by the contractor. Discontinu¬ 
ance of work by the contractor because of lack of 
funds resulting from the government’s failure to 
make progress payments in accordance with the con¬ 
tract requirements does not constitute a breach by 
the contractor. 64 

§ 100. -Abandonment of Contract and 

Termination for Nonperformance 

a. In general 

b. Completion after termination 

a. In General 

When a contract Is abandoned, it may be relet regard¬ 
less of the existence of a default at the time. Where It 
is authorized so to do by the contract, and the right Is 


(2) Failure of the contracting offi¬ 
cer to require another contractor to 
perform its work m sequence more 
convenient to plaintiff—Hunter Steel 
Co v U S . 99 Ct Cl 692 

(3) Restrictions reasonably neces¬ 
sary for the successful performance 
of the work, imposed by the contract¬ 
ing officer as to the time of doing 
certain work under contract—Silas 
Mason Co v U. S. 116 Ct Cl 1 

(4) Action of government in en¬ 
tering into cost-plus fixed-fee con¬ 
tracts with other contractors for con¬ 
struction of government projects in 
immediate vicinity of project cov¬ 
ered by previously executed lump¬ 
sum contract—Standard Acc Ins Co 
v U S.. Ct Cl, 59 F Supp 407, cer¬ 
tiorari denied 66 S Ct 37, 326 US 
729. 90 L Ed 434. 

46w U.S.—Barlow v. U S, 82 Ct Cl 

360. 

PaUwt to pay 

Failure by the government to pay 
an obligation under a valid contract 
is a breach of the contract for which 
the government is liable in damages. 
—Seatraln Lines v U S, 99 Ct Cl. 
272. 

47. U.S.—Tyree v. U. S, 88 Ct Cl 
510. 

U.S.—Whitbeck v. U. S , 77 Ct Cl. 
309, certiorari denied U S v. Whit¬ 
beck, 54 SCt. 90. 290 US 671. 78 
L Ed. 679—Suburban Contracting 
Co. v. U. S, 76 CtCl. 533. 

49. U.S.—Blair v. U. S, 99 Ct Cl 71, 
modified on other grounds 64 S Ct 
320. 321 US 780, 88 L.Ed 1039, 
rehearing denied 64 S.Ct. 1062, 322 
U.a 768, 88 L.Ed. 1694. 


Arbitrary conduct held not shown 

US—Hunter Steel Co. v. U. S, 99 
CtCl. 692 

50. US—Ragonese v. U S., CtCl, 
120 F Supp 768—Potashnick v U 
S. 105 F Supp 837, 123 Ct CL 197 

Misrepresentation by government 
held not shown 

U S —Dubois Const Corp v U S, 
98 F Supp 590, 120 Ct Cl. 139—Fer¬ 
guson & Edmondson Co v U S, 
89 F Supp 135, 116 CtCl. 246— 
Martinolich v. U S, 115 Ct.Cl 798 
—Irwin & Leighton v U. S, 115 
Ct Cl 18—Somers Const Co v U 
S, 106 CtCl 1—R. C Huffman 
Const Co v U S. 100 CtCl. 80 
—Cape Ann Granite Co v U S. 
100 CtCl 53—H B Nelson Const 
Co v.US.91 Ct Cl 476. 

51. US—Ottinger v U S, 106 F 
Supp 198, 123 CtCl. 23—Barnes v. 
U S., 105 F Supp. 817, 123 CtCl 

*101—Ottinger v U. S., 88 FSupp 
881, 116 CtCl 282—J B. McCrary 
Co v U S, 84 F.Supp. 368, 114 Ct 
Cl 12—Ross Elec Const. Co v U 
S, 77 FSupp 749, 111 CtCl 644— 
Guion v U. S, 69 FSupp. 341, 108 
Ctrl 186—J J Kelly Co. v. U S, 
69 FSupp 117, 107 CtCl 694—J 
F Barbour & Sons v U. S , 63 F 
Supp 348, 104 CtCl. 360—Standard 
Acc Ins Co v. U. S. Ct Cl., 59 F. 
Supp. 407. certiorari denied 66 S 
Ct 37. 326 US. 729. 90 L.Ed 434 
—Gothwaite v. U. S., 102 Ct.Cl. 
400 

65 C J P 1353 note 44. 

Executive order 

The United States cannot be held 
liable for breach of contract because 
of the effect of an executive order of 
general application issued in exer¬ 
cise of sovereign power of the United 
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States—J. B McCrary Co. v. U. St, 
84 FSupp 368, 114 CtCl. 12. 

Rule held inapplicable 

Where government assumed con¬ 
trol of manpower by requiring em¬ 
ployer in that area to obtain labor 
only by referrals from the govern¬ 
ment and due to an alleged labor 
dispute the government refused to 
refer any workmen to plaintiffs en¬ 
gaged in constructing a levee with 
result that plaintiffs were required to 
use unskilled and inadequate labor 
force resulting in large financial loss¬ 
es, doctrine of sovereign Immunity 
did riot preclude recovery by plain¬ 
tiffs of the damages sustained—Ot¬ 
tinger v. U. S, 88 F Supp 881, 116 
CtCl. 282. 

52. US —Spartan Aircraft Co. v. U. 
S, 100 FSupp 171, 120 Ct.Cl. 327 
—Branch Banking & Trust Co. v. 
U S, 98 F Supp 757, 120 Ct Cl. 72, 
certiorari denied U. S. v. Branch 
Banking & Trust Co, 72 SCt. 200, 
342 US 893, 96 LEd 669—Triangle 
Engraving Co. v U. S., D.C.NY, 
23 FSupp. 349—Saxl v. U. S.. 119* 
Ct.Cl. 66. 

Breach of warranty as to payment 
of contingent fees to procure con¬ 
tract 

US—U S. v. Paddock, C.A.Tex., ISO* 
F 2d 121. 

53. US.—Whitin Machine Works v 
U. S., C.A.Mass.. 176 F 2d 604— 
Sanders v. U. S„ 60 FSupp. 483, 
104 Ct.Cl. 1—Young-Fehlhaber Pile 
Co. v. U. S.. 90 Ct.Cl. 4 

Mont.—Colwell v. City of Great Fails, 
157 P.2d 1013, 117 Mont. 126. 

54. U.S.—Whitbeck v. U. S, 77 Ct- 
CL 309, certiorari denied U. S. v. 
Whitbeck, 54 S Ct. 90, 290 U.S. €71* 
78 L.Bd. 579. 
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not waived, the government may terminate the contract 
when the contractor ia not complying therewith. 

When a contract is abandoned, it may be relet 
regardless of the existence of a default at the time, 65 
and the contractor who has voluntarily abandoned 
the work cannot recover prospective profits. 66 When 
it is authorized so to do by the contract, and the 
right is not waived, 67 and is exercised in good 
faith, 68 and in the way provided in the contract, 69 
and by the officer therein authorized, 60 the govern¬ 
ment may terminate the contract when the contrac¬ 
tor is not complying therewith. 61 So the United 
States may terminate the contract when the work is 
not being prosecuted with due diligence, or within 
the time prescribed, 62 or when merchandise con¬ 


tracted for is not delivered in accordance with the 
contract 68 Where the government terminates a 
contract for other reasons as authorized therein, it 
cannot subsequently treat it as terminated for the 
contractor’s default 64 No hearing is required be¬ 
fore terminating the contract when not provided for 
by the contract. 66 

The government can annul the contract only for 
the causes stated in the contract, 66 and it cannot 
rightfully annul the contract for the contractor’s re¬ 
fusal to comply with a condition which it had no 
right to impose, 67 or for delay in prosecution of 
the work which is entirely the fault of the govern¬ 
ment; 68 and when it takes over the work by mis¬ 
take, it is liable to the contractor. 69 A declaration 


55. US.—Midland Land A Improve¬ 
ment Co. v U. S., Ct.Cl, 46 SCt. 
218. 270 U.S. 251. 70 L Ed 570. 

56. U.S.—Western Timber Treating 
Co. v. U S . 56 Ct Cl 334 

57. U S.—Rosser v. U. S., 46 Ct.Cl 
192. 

65 C.J p 1356 note 2. 

Delay 

Where contractor did not assent to 
government’s delay of nearly five 
months after becoming aware of de¬ 
fective performance before exercis¬ 
ing right to rescind contract because 
of such defect, contractor could re¬ 
cover not only for work actually 
done but damages for breach—Daitz 
Flying Corp. v. U. S. C C.A.N.Y., 167 
F.2d 369. 

58. U.S.—Coast Coaling A Engineer¬ 
ing Co. v. U. S.. 60 Ct Cl. 857. 

65 C.J p 1356 note 3. 

59. U.S.—U. S v. Conti, DC Mass, 
64 F.Supp. 187. affirmed, C C.A., 158 
F 2d 581. 

65 C.J. p 1356 note 4. 

Hottoe of termination, 

(1) Ordinarily, the government, if 
it desires to avail itself of right un¬ 
der contract to terminate contrac¬ 
tor’s right to proceed with work for 
contractor's default, to take over 
work, and to hold contractor and his 
sureties for any excess cost, must, 
as a condition precedent, give con¬ 
tractor written notice that govern¬ 
ment has exercised its option to ter¬ 
minate his right to proceed with the 
work.—U. S v. Conti, supra—65 C.J. 
p 1356 note 4 [a]. 

(2) However, under contract which 
provided for termination by the Unit¬ 
ed States by notice on breach by 
contractor and for liability of con¬ 
tractor in amount of excess cost oc¬ 
casioned government by such breach, 
the United States may recover in¬ 
creased cost of construction where 
there was refusal even to begin the 
work, notwithstanding lack of notice 


of termination—Conti v. U. S, C.C 
A Mass., 158 F 2d 581. 

Findings of fact held not required 
U.S.—Kilgore v U. S., 121 Ct Cl. 340. 

60. US-^John M. Whelan & Sons 
v U S, 98 CtCl 601, certiorari 
denied 63 SCt. 1435, 319 U.S 770, 
87 LEd 1719. 

65 C J p 1356 note 5 

Authority held shown 

U S.—Kilgore v. U. S.. 121 Ct Cl. 340. 

61. U S —Culberson v. R. F C., C. A 
Tex , 196 F 2d 154—Kilgore v. U S , 
121 CtCl 340—Saxl v. U. S., 119 
Ct Cl 66—Modern Indus. Bank v. 
U. S.. 101 Ct.Cl 808. 

65 C J. p 1357 note 7. 

Breach of contract warranting rescis¬ 
sion held not shown 
U.S—Idaho Falls Bonded Produce & 
Supply Co. v. U. S, 107 F.Supp. 952, 
123 CtCl. 842—U. S. v. Haynes 
School Dist. No. 8, D.C.Ark, 102 F 
Supp. 843. 

62. US —Kilgore v. U. S., 121 Ct Cl. 
340—Modern Indus Bank v. U. S., 
101 CtCl. 808 

65 C.J. p 1357 note 6. 

63. US —Poloron Products, Inc. f. 
U. S, Ct.Cl, 116 F.Supp. 588—At¬ 
lantic Fish A Oyster Co. v. U. S, 
Ct.Cl., 116 F Supp 574. 

65 C.J. p 1357 note 8 
Delivery held not improper 
U.S—Idaho Falls Bonded Produce & 
Supply Co. v U. S., 107 F.Supp. 952, 
123 Ct Cl. 842. 

64. U.S.—U. S. Fidelity A Guaranty 
Co. v. U. S.. C.C.AMd., 11 F.2d 750 
—Line Const. Co. v. U. S., 109 Ct 
Cl 154. 

65. US—Goltra v. Weeks. Mo.. 46 
SCt. 613. 271 U.S. 536, 70 LEd. 
1074. 

66 . U.S.—Gillespie v. U. S., 47 CtCl. 
167. 

65 C.J. p 1357 note 13. 

Xaterfevenos 


form further under the contract, by 
reason of interference on the part 
of the defendant; and where the de¬ 
fendant did not rescind the contract 
but expressly continued it in force 
and proceeded to complete it with 
plaintiff’s force and equipment, and 
charged all costs of completion 
against the amount otherwise deter¬ 
mined to be due to the plaintiff, 
plaintiff’s abandonment of the work 
was not a rescission of the contract, 
and plaintiff did not thereby lose his 
right to claim damages and to object 
to unauthorized charges—Needles 
for Use and Benefit of Needles v. U 
S, 101 Ct.Cl 535 

Termination held not Justified 

U S —Idaho Falls Bonded Produce A 
Supply Co. v. U. S., 107 FSupp. 
962. 123 Ct Cl. 842. 

67. US —Daitz Flying Corp. v. U. 

5.. C.C.AN.Y, 167 F.2d 369—P J. 
Carlin A Co. v. U. S., 53 Ct Cl. 376 

68. U.S.—Largura Construction Co 
v U S , 88 Ct Cl 631 

Withholding of partial payments 

Where the government withheld 
without authority partial payments 
stipulated by and due under a con¬ 
tract, and the contractor served no¬ 
tice that failure to receive the sums 
due by a certain date would result 
in its refusal to proceed with the 
work, and the Government thereafter 
continued its refusal to make such 
payments, and after contractor had 
stopped work, the Government under¬ 
took to terminate the contract on 
the grounds of alleged delay, and for 
other reasons, it is held that the 
plaintiff is entitled to recover the 
whole amount due under the con¬ 
tract for the work performed and the 
material furnished.—Brooklyn A 
Queens Screen Mfg. Co. v. U. S.. 97 
Ct.CL 632. 

69. U.8.—Bondurant Const. Co. v. U. 

5., 61 CtCl. 593—Page v. U. 8., 
56 CtCt 176. 


Where the plaintiff ceased to per- 
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of default in performance is premature where made 
prior to the date of performance. 70 When the gov¬ 
ernment gives notice that it will suspend the con¬ 
tract unless the contractor complies therewith within 
a specified time, and the contractor thereupon aban¬ 
dons the work, the government may take over the 
work at once. 71 

h. Completion after Termination 

Where the government elects to cancel the contract 
for nonperformance by the contractor, ft may complete 
the work, or procure the supplies, at the contractor’s ex¬ 
pense, and if the cost of completion exceeds the contract 
price. It may hold the contractor liable for the excess 
except where the work done or the merchandise procured 
differs substantially from that covered by the contract. 
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Where the government elects to cancel the con¬ 
tract for nonperformance by the contractor, it may 
complete the work, 72 or procure the supplies, 72 at 
the contractor’s expense, and, when it does so, the 
obligations of the contract, so far as applicable to 
the changed situation, remain in force; 74 but the 
government is not obligated to complete the con¬ 
tract. 76 Where the government, under its right to 
do so, takes over and completes the contract, if the 
cost of completion is less than the contract price, 
the contractor is entitled to the balance, 76 and if it 
exceeds the contract price, he is liable for the ex¬ 
cess, 77 including all expense which would not have 
been incurred if he had complied with the con¬ 
tract, 78 but not if the work done or the merchandise 


7a U.S—Chemicals Recovery Co v. 
IT. S. f 103 FSupp 1012. 122 CtCl. 
166—Mueller v. U. S.. 90 Ct Cl. 401. 

71. Colo—McPhee v. U. S., 174 P. 
808. 64 Colo 421. 

65 C.J p 1357 note 16. 

72. US—Steffen v U S. C.A.Ky. 
213 F2d 266—Evans v. U. S.. C.A. 
Mo . 200 F 2d 201. 

65 C.J. p 1357 note 9. 

73. U.S—Brill v. U. S., 47 CtCl. 
173 

Rights held not abandoned 

Where contract for sale of army 
furniture authorized the government, 
upon seller’s default as to delivery 
of all the furniture covered by the 
contract, to let a new contract for all 
the furniture and hold seller for the 
’’excess cost.*' the government by ter¬ 
minating seller’s right to proceed 
as to part of furniture and directing 
seller to deliver remainder of the 
furniture did not abandon its rights 
under reletting provision —Doehler 
Metal Furniture Co. v. U. S, C C A.N. 
Y. 149 F 2d 130. 

74. US—U. S v McMullen. Cal., 32 
SCt. 128. 222 US. 460. 66 LEd 
269. 

65 C.J. p 1367 note 11. 

75. US—Weeks v. U. S.. 45 CtCl 
409. 

7a U.S.—McGowan v. U. S. 35 CtCl 
606. 

65 C.J. p 1357 note 20. 

77. U.S.—U. S. ▼ Munsey Trust Co. 
of Washington. DC. 67 S Ct 1699, 
832 U.S. 234, 91 L.Ed 2022—Steffen 
v. U. S., C.A Ky. t 213 F2d 266— 
Evans v. U. S., CAMo, 200 F.2d 
201—Doehler Metal Furniture Co. 
v. U. S.. C.CA.N.Y., 149 F 2d 130— 
U. S. v. Conti. C.C.A., 119 F2d 652 
—U. S. v. Conti. DC Mass., 64 F. 
Supp. 187, affirmed, C.C A., 158 F.2d 
581—Triangle Engraving Co. v. U 
S.. D.C.N.Y. 23 FSupp. 349—Kil¬ 
gore v. U. S.. CtCl. 121 Ct Cl. 340 
—Goldberg v. U. S.. 103 CtCl. 237 


—John M Whelan & Sons v U S., 

98 Ct Cl 601, certiorari denied 63 

SCt 1435, 319 U.S 770, 87 L.Ed. 

1719 

65 C.J. p 1357 note 21. 

Application of Walsh-Healey Act 

Where the government terminated 
contract with company for failure of 
performance and relet it to another 
at higher price, company could not 
rely on alleged fact that contract was 
not relet to a “manufacturer” or 
“regular dealer” within Walsh-Heal- 
ey Act to avoid liability under con¬ 
tract provision making company lia¬ 
ble for excess costs in obtaining sim¬ 
ilar supplies or services elsewhere; 
the Walsh-Healey Act was intended 
to regulate governmental conduct in 
entering into contracts, and not to 
confer enforceable rights on private 
parties contracting under its aegis — 
U S v. Warsaw Elevator Co, 213 F. 
2d 517. 

Computation of excess oost 

(1) In general—Doehler Metal 
Furniture Co v U. S. C.C ANY, 149 
F 2d 130—Maryland Cas Co v. U. S., 
93 Ct Cl 247. 

(2) Where government contract 
was relet after termination for fail¬ 
ure of performance, any amount 
which the United States might re¬ 
coup on relet contract under Renego¬ 
tiation Act would not be reduction 
in contract price that would reduce 
original contractor’s liability for in¬ 
creased costs in reletting contract.— 
U S. v. Warsaw Elevator Co., CLA.N. 
Y, 213 F 2d 617. 

Frlma fools case 

In action by the United States 
against contractor to recover dam¬ 
ages under contract which provided 
for its termination upon breach by 
contractor and for liability of con¬ 
tractor in amount of excess cost oc¬ 
casioned government by such breach. 
United States made a prima facie 
case as to amount of damages when 
it showed that its damages amounted 
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to the difference between the price 
bid by defaulting contractor and 
amount paid to contractor which 
completed the work, and United 
States was entitled to recover the 
full amount of damages thus shown, 
m absence of rebutting evidence.— 
Conti v. U. S, C.C.A Mass., 168 F.2d 
581. 

7A US —Doehler Metal Furniture 

Co v. U. S. CC.A.N.T, 149 F2d 

130. 

65 C J. p 1357 note 22. 

Recoverability os damages 

(1) Where contract with govern¬ 
ment for construction of post offices 
made contractor and surety liable 
only for excess costs of construction 
of contract, in case contractor's right 
to proceed was terminated, amount 
paid for rental of temporary quarters 
for post offices was not deductible as 
part of cost of completion of con¬ 
tract but was recoverable as damag¬ 
es—Schmoll v. U. S.. 63 F.Supp. 753. 
105 CtCl 416, certiorari denied 67 
S.Ct. 69. 329 US 724, 91 LEd 627. 

(2) Where contract for supplies to 
War Department provided that as 
liquidated damages for delay, con¬ 
tractor would pay one-half of one 
per cent of price for each day's de¬ 
lay, and government reserved right 
to terminate contract and purchase 
similar material in open market, 
charging against contractor the ex¬ 
cess cost together with liquidated 
damages accruing until government 
procured similar material, upon ter¬ 
mination of contract for delay, gov¬ 
ernment could recover the excess cost 
upon purchase elsewhere and the per 
diem damages for delay.—Avey v 
leather Products Co.. 65 N.E.2d 813, 
73 Ohio App. 245. 

(8) Where government terminates 
contractor's right to proceed, liqui¬ 
dated damages are not deductible 
from balance due under contract but 
actual damages are deductibla— 
Schmoll v. U. S., supra. 
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procured differs substantially from that covered by 
the contract 7 * 

Ordinarily, the burden is on the government to 
show that the work done in completing the project 
did not substantially depart from the original con¬ 
tract, 80 and to show the necessity and reasonable¬ 
ness of all charges against the contractor ; 81 and it 
must use due diligence in reletting the contract so 
as to mitigate the damages recoverable from the 
original contractor. 82 Where, however, the terms 
of the contract confer broad discretion on the gov¬ 
ernment with respect to reletting the contract, the 
contractor has the burden of showing that the in¬ 
creased costs under the relet contract were unrea¬ 
sonable, in order to avoid liability for the excess 
above his contract cost. 83 The government may 
also recover the increased cost of doing work which 
the contractor agreed to do, even though it does not 
complete the contract. 84 A provision that in com¬ 
pleting the work, the government may take posses¬ 
sion of all materials, tools, etc., does not authorize 


the taking of property of one other than the con¬ 
tractor. 86 

§ 101. Rights and Remedies of Contractor 

a. In general 

b. Recovery of damages for delay 

c. Recovery on war contract hardship 

claims 

d. Actions 

e. Amount of damages recoverable 

a. In General 

The United States Is liable In damages for failure 
to perform its contracts and for misrepresentations, and 
It may be held liable to pay the contract price where 
the contractor has performed on his part, but where no 
legal wrong has been committed by the United States, 
there can be no recovery of damages based on a contract 
with It. 

The United States is liable in damages, like par¬ 
ties to other contracts, for failure to perform its 
contracts, 86 unless rights under such contracts have 


79. U.S —Schwartz v. U. S, 65 F. 
Supp. 391, 106 Ct.Cl 225—Rosen¬ 
berg v. U S, 76 Ct Cl. 662. 

65 C.J. p 1357 note 23. 

Broad discretion. 

Under government contract provid¬ 
ing that the United States, on ter¬ 
mination of contract for failure to 
perform, was to procure, on terms 
and in manner deemed appropriate 
by contracting officer, supplies or 
services similar to those provided for 
in terminated contract, and making 
first contractor liable for any excess 
costs, contracting officer had broad 
discretion in procuring such supplies 
or services—U S v. Warsaw Eleva¬ 
tor Cb., CANY, 213 F 2d 617. 
9 lff«reBM held not shown 
U.S.—Collins v. U S„ 93 CtCl. 369 
—Orleans Dredging Co v. U. S., 90 
CtCl. 360. 

80l U.S—California Bridge & Const. 
Co. ▼. U. S, 50 Ct.Cl. 40, affirmed 
38 SCt. 91. 245 U.S. 337, 62 L Ed 
332. 

81. U S —Evans v. U. S , C.A Mo., 
200 F 2d 201—Doehler Metal Fur¬ 
niture Co. v. U S., C.C A.N.T., 149 
F.2d 130—S R H Robinson & Son 
Contracting Co v. U. S., 53 CtCl. 
636. 

88 . U.S.—Alabama Shirt & Trouser 
Co. v. U. S., 121 CtCl. 313. 

Bsoovwry by contracto r 
Where, after United States had ter¬ 
minated manufacturer's contract by 
reason of defective work, it relet 
contracts to other manufacturers at 
unreasonably high cost, original 
manufacturer oould recover from 
United States, which had collected 
liquidated damages, the difference 


between the damages assessed and 
damages assessable, had contract 
been relet at reasonable terms —Rose 
v. U. S, CtCl, 124 F Supp. 419. 
Beadvertisliig held not required 
US—Conti v. U. S.. CCAMass, 158 
F 2d 581. 

Award to third lowest bidder 

Where contractor, whose bid was 
accepted, refused to proceed with the 
work and second lowest bid was 
timely withdrawn, contract awarded 
to third lowest bidder would be as¬ 
sumed to be reasonable in absence of 
any evidence to the contrary.—U S. 
v. Conti, D C.M&ss, 64 F.Supp. 187, 
affirmed, C.C A, 158 F 2d 581. 

83. U S —U. S. v. Warsaw Elevator 
Co, C.A.N.Y., 213 F.2d 617. 

84. U S.—U. S. v McMullen, Cal, 32 
S.Ct 128, 222 US. 460. 66 I.Ed. 
269. 

85. US—U. S v Georgia Marble 
Co, CCAGa. 106 F 2d 955. 

65 C J. p 1358 note 27 
88 . U.S—U. S. v. Huff. C C.A.Tex., 
165 F 2d 720, 1 AL.R2d 854—U. S. 
v. Brookridge Farm, C.C A Colo., 
Ill F 2d 461—Ottlnger v. U. S., 88 
FSupp. 881. 116 CtCl. 282—Irwin 
& Leighton v. U S. CtCl, 65 F. 
Supp. 794, 106 Ct Cl. 398, motion 
overruled 65 F.Supp. 800, 106 Ct 
Cl. 398—Gemsco, Inc. v. U. S„ 115 
CtCl 209—B-W Const. Co. v. U 
S., 104 CtCl. 608, certiorari denied 
66 S Ct. 704, 327 U.S. 785, 90 L Ed. 
1012—J. L. Young Engineering Co 
v. U. S., 98 CtCl 310—Struck 
Const Co. v. U. S., 96 CtCL 186— 
Herbert M. Baruch Corp. v. U. S., 
93 CtCl. 107—Joplin v. U. S., 89 
CtCL 846—Largura Const Co. v. 
U. S., 88 CtCl. 531—Georgia Whole- 
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sale Co v. U S., 84 CtCl. 160— 
Karno-Smith Co. v. U. S.. 84 Ct Cl 
110—Briggs & Turivas v. U S, 8*1 
CtCl 664—Barlow v U. S , 82 Ct 
Cl. 360—Donnell-Zane Co v. U S . 
75 Ct Cl. 368—G S Briggs & Co \ 
U S , 74 Ct Cl 347. 

DC—U S ex rel Shoshone Irr 
Dist v Ickes, 70 F.2d 771, 63 App 
DC 167, certiorari denied 55 SCt. 
82. 293 US 671, 79 L Ed. 670. 

65 C J p 1354 note 47. 

Xaereased labor payments 

Under terms of contract with gov¬ 
ernment for landscaping, contractor 
was entitled to recover as for breach 
of contract the amount of added 
| wages which contractor paid at sub¬ 
sequently increased rates establish¬ 
ed by Works Progress Administra¬ 
tion, notwithstanding that rates were 
not increased by specific federal ad¬ 
ministrator mentioned in the con¬ 
tract, but contractor could not re¬ 
cover amount of Increase in labor 
payments made by him above the 
fixed minimum level—Stafford v. U. 
S., Ct.Cl., 74 F Supp. 155. 

Interdependent contracts 
Where first part of contract be¬ 
tween contractors and the United 
States for the furnishing of materi¬ 
als for prefabricated houses and sec¬ 
ond part providing for the erection 
of the houses were integrated and de¬ 
pendent one on the other and were 
to be carried on practically simul¬ 
taneously, contractors could recover 
damages sustained under one part of 
the contract for breach by the United 
States of the other part of the con¬ 
tract.—Houston Ready-Cut House Co. 
▼. U. S., 36 F.Supp. 629, 119 CtCl. 
120 . 
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been waived, as by the execution of new agree¬ 
ments. 87 So where the United States fails in carry¬ 
ing out its agreement to perform certain work or to 
furnish articles necessary to the performance re¬ 
quired of the contractor, it is liable for the actual 
damage sustained by the contractor as a result there¬ 
of, 88 and it is liable to the contractor for damages 
sustained through wrongful interference by the gov¬ 
ernment. 89 The government also is liable when its 
inspector arbitrarily rejects materials which are 
m accordance with the contract, 90 and the right to 
damages is not waived by supplying other materials 
under protest. 9,1 While damages are not recover¬ 
able for acts of the engineer in charge in exercising 
discretion committed to him, 92 they are recoverable 
for his arbitrary and unreasonable exercise of his 
discretionary power. 93 

The United States is not exempt from an ordi- 
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nary contractor’s liability because it suspended the 
contractor’s work from motives of public considera¬ 
tion, 94 and, generally, it is no defense to an action 
against the government for breach of contract that 
it refused to allow plaintiff to complete his contract, 
because the appropriation therefor was exhausted ; 95 
but where the obligations of the United States are 
limited by its contract to the expenditure of such ap¬ 
propriations as congress shall make, the one with 
whom the contract is made cannot impute to the gov¬ 
ernment a breach, if congress fails to make the 
necessary appropriations. 96 

Where no legal wrong has been committed by the 
United States, there can be no recovery of damages 
based on a contract with it. 97 So recovery by the 
contractor for breach of contract will be denied 
where the acts or omissions of the government do 
not constitute a violation of the contract, 98 as with 


Refusal to accept work 

U S —Joseph A Holpuch Co. v U 
S., 104 Ct Cl 68 

87. U.S—U S v. Brookridge Farm. 
CCA Colo. Ill F 2d 461 

88 . U S—Karno-Smith Co. v. U. S , 

84 Ct Cl 110 

89. U S —Great Lakes Const. Co v 
U. 8 . 96 Ct Cl 378 

65 C J p 1354 note 49. 

90. US—U S v. Whiting, CCA 
Mass. 17 F 2d 693—Standard Fish 
& Produce Co. v. U. S. f 74 CtCl 
623. 

Tost 

Where contract between govern¬ 
ment and manufacturer for machine 
required that the operating test to be 
given machine be made by the gov¬ 
ernment and that it supply material 
and labor for the test, and govern¬ 
ment officials attempted to procure 
corrugated paper necessary to he 
used In machine for cartons but could 
not obtain such paper, and test was 
made with another type of paper but 
failed, government was not justified 
in rejecting the machine and refus¬ 
ing to pay the contract price —Stand- 
ard-Knapp Corp. v. U. S. # 70 F.Supp 
132, 108 Ct.Cl. 270. 

91. U.S —U. S. v. Whiting, C.C.A. 
Mass , 17 F 2d 693. 

92. U.S—Toomey Bros. v. U. S., 49 
CtCl 172. 

65 C.J. p 1354 note 52. 

93. U.S.—Arman v. U. S., 47 CtCl 
537. 

94. U.S—Houston Constr. Co. v. U. 
S , 38 Ct Cl. 724. 

95. US—Joplin v. U. S., 89 CtCl 
345—Schuler & McDonald v U. S., 

85 CtCl. 631—Sanger & Moody v 
U. S . 40 CtCl. 47. 

Knowledge 

The general rule is that persons 
01 C.J.S.—15 


contracting with the government to 
perform work under general appro¬ 
priations are not bound to know the 
condition of the appropriation ac¬ 
count of the Treasury or the contract 
hook of the department —Joplin v. 
U S. 89 Ct Cl 345 

96. US —Moline Water Power Co 
v U. S . 20 Ct Cl 331. 

Voluntary act of contractor 

Where congress appropriates a cer¬ 
tain sum for improvements and at 
the same time authorizes contracts 
in a certain excess thereof, and the 
contractor voluntarily keeps within 
the original sum, the contractor can¬ 
not complain of the government’s 
course of conduct in doing likewise. 
—Snare & Triest Co. v U. S , 75 Ct 
Cl 326, certiorari denied 53 S.Ct. 687, 
289 U S. 742, 77 L.Ed. 1489. 

97. U S —Zephyr Aircraft Corp v. 
U. S., 104 FSupp 990, 122 CtCl. 
623, certiorari denied 73 S Ct 165, 
344 US 878, 97 L Ed 680—Salig- 
man v U S., 66 FSupp 606—Ala¬ 
bama Shirt & Trouser Co v U. S, 
121 CtCl. 313—Excavating Equip¬ 
ment Dealers v U. S., 93 CtCl. 82 

mrailttaae* by surety 

Where a surety company appearing 
on a government contractor’s bond, 
not a party to the suit, upon demand 
remits a part thereof to the govern¬ 
ment, the contractor at all times de¬ 
nying liability therefor, the contrac¬ 
tor may not recover the remittance 
in a suit against the United States. 
—Gertner v. U. S., 76 CtCl. 643. 

98. US—H Herfurth, Jr, Inc. v 
U. S, CCAVa., 79 F.2d 499—Shaf¬ 
fer v. U. S , Ct Cl.. 121 F Supp 656 
—Barnes v U. S , 105 F Supp 817, 
123 Ct Cl. 101—Chalker & Lund Co. 
v. U. S., 100 F.Supp. 814, 120 Ct 
Cl. 658—S&ligman v U. S , D C.Pa., 
66 F Supp. 505—Newhall-Herkner 
Const. Co v. U S, 89 F.Supp. 321, 
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116 CtCl. 419—Ferguson & Ed¬ 
mondson Co. v U. S, 89 F.Supp. 
135. 116 CtCl. 246—Anthony P. 

Miller. Inc. v U. S.. 77 F.Supp. 
209. Ill Ct Cl 252—James Stewart 
Corp v U. S.. 71 F.Supp 236, 108 
Ct Cl 596—E J Albrecht Co. v. U. 
S, 63 FSupp 86, 104 CtCl. 692— 
Irwin & Leighton v U. S.. 115 Ct. 
Cl 18—George A. Fuller Co. v. U. 
S. 104 CtCl. 176—Goldberg v. U. 
S.. 103 Ct Cl 237—Merritt-Chap- 
man & Whitney Corp. v. U S., 99 
Ct Cl 490—Arundel Corp. v U. S , 
96 CtCl 77—Continental Contract¬ 
ing Co v U S.. 94 CtCl 244— 
Cherokee Fuel Co v U S., 89 Ct. 
Cl 279, certiorari denied 60 S.Ct 
466, 309 US 655. 84 L Ed 1004- 
Perry v. U S, 87 CtCl. 182, cer¬ 
tiorari denied 59 S Ct. 85, 305 U.S. 
624. 83 L Eld. 399—Gertner v. U. S., 
76 Ct Cl. 643. 

Legal or equitable relief 

Where there was no breach of con¬ 
tract by the government, the plaintiff 
is not entitled to either legal or 
equitable relief, and the claim is one 
for a gratuity.—Union Iron Works v. 
U S , 77 Ct Cl. 467. 

Termination of contract 
Where contract between plaintiff 
and Treasury Department authorized 
Department to cancel contract at any 
time for good and sufficient cause and 
did not require giving of advance 
notice of termination and did not 
authorize recovery of damages in 
event of plaintiff’s breach, plaintiff 
could not on termination of contract 
fbr unsatisfactory performance recov¬ 
er damages on theory that plaintiff 
was not afforded sufficient time after 
' cancellation to protect Itself against 
fixed expenses incurred to enable 
plaintiff to perform contract.—U S. 
v. Foster Transfer Co* GJLWash., 183 
F.2d 494. 
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respect to furnishing of labor,® 9 or where the breach 
was not the proximate cause of the loss suffered 1 
Also, the contractor cannot recover anticipated prof¬ 
its for breach of contract by the government where 
he has not shown that he was ready and able to 
perform on his part. 2 The liability of the govern¬ 
ment for loss of property leased to it is limited to 
that fixed by the agreement of the parties. 3 A con¬ 
tract may not be specifically enforced against the 
United States, 4 and specific performance cannot be 
obtained indirectly by means of an action against 
federal officers or by mandamus 5 A contractor is 
not entitled to recover in a suit for reformation of 
a contract with the government where it is not 
shown that there was any misrepresentation on the 
part of the government's representatives, or any 
fraud, or any mutual mistake of fact. 6 

Damages for misrepresentation The government 
is liable to its contractors for misrepresentations in 
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the same circumstances that private individuals 
would be liable, and damages may be recovered 
therefor. 7 On the other hand, where the contractor 
is not misled, he is not entitled to recover damages 
on the basis of misrepresentation, 8 nor can recovery 
be had where no misrepresentation is shown 9 So a 
contractor cannot recover damages for alleged false 
representations of the government where he pre¬ 
pared and submitted his bid before such representa¬ 
tions were made and where there was no causal 
connection between the misrepresentations and the 
damage. 10 

Recovery of contract price and unauthorised de¬ 
ductions. Generally, the United States may be held 
liable to pay the contract price where the contractor 
has performed on his part, 1 ' 1 and the contractor may 
recover the amount of unauthorized deductions from 
the contract price 12 However, the contractor can- 


KMM 

U.s —United Post Offices Corp v 
U. S.. 79 CtCl 173 

99. U S —Joseph Meltzer, Inc . of N 
J. v U S. 77 FSupp 1(118, 111 Ct 
Cl. 389—Worsham v U S , 103 Ct. 
Cl. 378, certiorari denied 66 S Ct 
50. 326 US 739. 90 L Ed 441— 
Frazier-Davis Const. Co v U S, 
100 Ct Cl 120—Seeds v U. S , 92 Ct 
Cl 97, certiorari denied 61 S Ct. 731, 
312 US. 607, 85 LEd. 1131. 
Government rale 

In action by a contractor against 
the United States for damages due 
to breach of contract, contractor 
could not complain of government 
rule on ground that it unduly ham¬ 
pered work, where rule had no effect 
upon contractor’s hiring practices or 
its costs—James Stewart Corp v 
U. S, 71 FSupp 235, 108 CtCl. 596 

1. US —Fidelity ft Deposit Co of 
Md v U S, 103 CtCl 340—Mer- 
ritt-Chapman ft Whitney Corp. v. 
U. S, 99 Ct Cl. 490 

2. US —U S. v Penn Foundry & 
Mfg. Co, CtCl, 69 SCt. 1009, 337 
U.S 198, 93 LEd 1308. 

Possibility of extensions or conces¬ 
sions 

The possibility that the United 
States might grant gratuitous exten¬ 
sions of time or concessions in the 
number of articles to be delivered 
could not Justify the award of money 
damages by the Court of Claims to 
equal the loss of unearned anticipat¬ 
ed profits—U S v. Penn Foundry ft 
Mfg. Co, supra. 

3. U.S—National Box Co. v. U. S., 
81 CtCl 164, certiorari denied 56 

S.Ct 170, 296 U.S. 636, 80 L.Ed. 452. 

4. U S —Bakewell v. U. S., D.CMo, 
28 FSupp. 504, affirmed 110 F.2d 


564, certiorari denied 60 SCt 1081, 
310 US 638, 84 LEd 1407 
D C —Boeing Air Transport v Far¬ 
ley. 75 F 2d 765, 64 AppDC 162 
followed in Pennsylvania Airlines 
v Farley, 75 F 2d 769. 64 AppD 
C 166, certiorari denied Pacific Air 
Transport v Farley. 55 S Ct 637. 
294 US 728. 79 LEd 1258 

6. DC —U S ex rel Shoshone Irr 
Dist v Ickes, 70 F 2d 771, 63 App 
DC 167, certiorari denied 55 SCt 
82. 293 US 571. 79 LEd 670 

6. U S —Martinolich v. U. S . 115 Ct 
Cl 798 

7. U.S —Potashmck v. U S , 105 F. 
Supp. 837, 123 CtCl. 197—Bern v. 
U S, 101 CtCl 144—Frazier-Da- 
vis Const Co v. U. S, 100 Ct Cl 
120 . 

65 C.J. p 1343 note 79 [a] 

8. US —Ross Engineering Co v. U 
S, 103 Ct Cl. 185, certiorari denied 
66 SCt 45, 326 US 735, 90 L.Ed 
438. 

Knowledge before acceptance of bid 

Where, even if contractor did not 
have complete knowledge of the facts 
at the time its bid was submitted but 
did have complete knowledge before 
bid was accepted and contract was 
signed there can be no recovery on 
the ground of misrepresentation of 
conditions by the defendant.—Ross 
Engineering Co v. U. S., supra. 

9. US—Fidelity ft Deposit Co of 
Md v. U. S, 103 CtCl. 340—Lacchi 
Const. Co v. U. S., 102 CtCl. 324— 
Frazier-Davis Const. Co. v. U. S, 
100 CtCl 120. 

10. U.S.—Dubois Const. Corp. v. U. 
S., 98 FSupp. 690, 120 CtCl. 139 

11. U.S—Daitz Flying Corp. v. U 
S„ C.C.A N.Y., 167 F 2d 369—Pfotzer 
V. U. S, 77 F.Supp 390, 111 CtCl. 
184, certiorari denied 69 S.Ct 237, 
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33S rs RS5, 93 LEd 424—Cudahy 
Parking Co v U S , 73 F Supp 239. 
109 CtCl 833—Barnes v U S, 92 
CtCl 32—Gertner v U. S, 76 Ct 
Cl 643 

Judgment for balance due 

US—Baird v U S. 76 CtCl. 599. 

Estoppel 

Where contractor under govern¬ 
ment hauling contract made out 
vouchers wuth certificates for each 
load m which the price named by the 
district quartermaster was set down 
as "correct and Just," there was no 
estoppel against contractor from 
claiming the amount which might be 
Justly due under the contract where 
there was no way in which payment 
could otherwise be obtained, and the 
government did not rely upon such 
vouchers as indicating that no claim 
would be made for extras —Lumi¬ 
st rom v U S . D C Or, 53 F Supp 
709, affirmed, CCA, U. S. v. Lund- 
strom, 139 F.2d 792. 

Mistake 

Where the government mistakenly 
contracts for, and the contractor fur¬ 
nishes, certain office equipment, the 
fact that it was not of the particular 
character desired, and which the con¬ 
tracting officer thought was being 
contracted for, does not release the 
government from its obligation to 
accept the equipment and pav the 
purchase price.—Ferns v. U. S , 77 Ct 
Cl 294 

Reoovsry of extra costs 

U S.—Kawneer Co v. U S , 100 Ct Cl 
523—Fred R Comb Co v U S, 100 
CtCl. 240—Thompson v. U. S, 91 
CtCl. 166. 

Bight to oash discount 

U.S—Kemp v. U. S., D C Md., 38 F 
Supp. 568. 

12. U.S.—Tobin Quarries v. U. S, 84 
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not recover the price where he has not performed on 
his part , 13 or where his work is justifiably rejected 
by defendant as not in compliance with the con¬ 
tract , 14 although where the contract is breached on¬ 
ly in part, and adequate compensation can be made 
therefor, plaintiff does not forfeit the entire com¬ 
pensation for the contract . 16 A recovery against 
the government on a quantum meruit basis may not 
be had where the price agreed on has been paid and 
there is no showing that the fair and reasonable 
value of the service furnished is in excess of the 
amount paid . 16 

Where the government has canceled the contract 
for failure of performance by the contractor and 
has procured completion of the contract by another 
contractor, the original contractor is not entitled to 
recover the amount withheld by defendant to cover 
the excess costs of completion of the contract , 17 al¬ 
though he is entitled to recover such part of the re¬ 
tained percentages withheld by the government from 
progress payments under the original contract as 


UNITED STATES § 101 

is in excess of the amount necessary to make the 
cost of the work to the government the same as 
the original contract price for it . 13 In other words, 
the contractor is not entitled to recover on account 
of the work performed more than the unpaid con¬ 
tract price less the cost of completing the work 
plus the damages sustained by defendant . 19 

Failure to pursue contractual remedies. General¬ 
ly, a contractor who has failed to pursue his ad¬ 
ministrative remedies provided for in the contract is 
not entitled to bring an action on his claim in the 
courts , 20 unless the government is precluded by its 
conduct from raising such objection , 21 but in the 
absence of provisions in a government contract re¬ 
quiring the contractor to submit to the contracting 
officer claims for damage chargeable to the govern¬ 
ment, such action by the contractor is not necessary 
to the assumption of jurisdiction by the court of 
claims, and rendition of judgment by it . 22 When 
the contract provides a method for obtaining addi¬ 
tional compensation for certain expenses, and the 


F Supp 1021. 114 Ctrl 286—New 
England Foundation Co. v IT S , 
116 CtCI 20WLacchl Const Co v 
V S. 102 CtCI 321—Collins v V 
S. 93 CtCI 369—W E Callahan 
Const. Co v U S, 91 CtCI 538 

Necessity of protest 

The pro\ ision in a government con¬ 
tract that, if the contractor considers 
any work required of him to be out¬ 
side of the contract requirements, or 
any record or ruling: of the govern¬ 
ment inspector or contracting officer 
to be unfair, he shall ask for written 
instructions or decision immediately 
and then file a written protest within 
five days, or be considered as hav¬ 
ing accepted such record or ruling, 
has no application in the matter of 
a refusal by the government, after 
full performance by the contractor, 
to pay for certain portions of the 
work admittedly required by and per¬ 
formed under the contract but for 
which the government contended the 
contract gave the contractor no right 
to payment.—Duluth-Superior Dredg¬ 
ing Co. v. U. S, 81 CtCI. 912. 

Government representatives had 
duty to see that government would 
not suffer loss through failure on 
part of contractor reasonably to de¬ 
liver shelving which he had contract¬ 
ed to Install in federal office build¬ 
ing, but also had duty to the con¬ 
tractor not to withhold any sum from 
his contractual compensation without 
supporting the deduction by objective 
demonstration —General Steel Prod¬ 
ucts Corp. v. U. S., DC.NY., 86 F 
Supp. 498. 

13. U.S.—Spartan Aircraft Co v. U. 
a. 100 F.Supp. 171. 120 CLCI. 227 


—Consolidated Engineering Co for 
T T se of Fulton Nat Dank of At¬ 
lanta v U S, 98 CtCI. 256 

Return of deposit 

Where contract with United States 
to furnish engines was awarded to 
bidder which offered to furnish en¬ 
gines in 60 da vs, uhich was 4 months 
earlier than time promised by lowest 
bidder, certified check for difference 
between such bids deposited by con¬ 
tractor to insure delivery within 60 
days constituted a premium for early 
delivery and retention of deposit upon 
failure of contractor to make deliv¬ 
ery within specified time constituted 
merely withholding of unearned pre¬ 
mium and not the imposition of a 
penalty and contractor could not re¬ 
cover on claim for return of deposit 
—Hallett Mfg Co v U. S, 111 F. 
Supp. 287, 124 CtCI. 684. 

14. US—Saxl v. U. S., 119 CtCI 
66 

15. IT S —Spartan Aircraft Co v U 
S, 100 F Supp 171, 120 CtCI 327 

16. US —Department of Water and 
Power of City of Los Angeles v. 
U. S., 62 F.Supp. 938, 105 CtCI 
72. 

17. US—Olsen v. U. S.. 122 CtCI. 
106 

Right of government to hold contrac¬ 
tor liable for excess costs of com¬ 
pletion of contract see supra £ 100 
b. 

18. U.S.—Jacob v. U. S., 83 CtCI. 
692. 

19. U.S.—Modern Indus Bank v. U 
S., 101 CLGL 808. 

20. U S.—-U S. v. Joseph A Holpuch 
Co., 66 SCt. 1000, 328 U.S. 234, 90 
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LEd 1192—Southeastern Oil Flor¬ 
ida v IT S, Ct Cl, 115 F.Supp. 198 
—Palumbo v U S, 113 F.Supp 
450. 125 CtCI 678—Olsen v. U. S. 
122 Ct Cl 106—Kilgore v. U. S . 121 
CtCI 310 

Administrative procedure for settle¬ 
ment of disputes under contract 
generally see supra 5 98 c. 

Appeal held not required 

Where Navy Department with 
which plaintiff contracted on cost- 
pi us-flxed-fee basis, conceded correct¬ 
ness of plaintiff's claims for reim¬ 
bursement for costs, plaintiff was 
not required to exhaust contractual 
administrative procedure by appeal¬ 
ing to Secretary of Navy, as a pre¬ 
requisite to court action for summary 
judgment to recover costs, which was 
necessitated when Comptroller Gen¬ 
eral refused to accept determination 
of Bureau of Supplies and Accounts 
of Navy, that plaintiff's claims were 
proper—James Graham Mfg. Co. v 
U S. D.CCal., 91 F.Supp. 715. 

21. Withdrawal of appeal 

Where plaintiff who brought action 
against government for breach of 
contract for purchase of potatoes 
had appealed from adverse decision 
of contracting officer, and govern¬ 
ment had taken position that there 
was no administrative remedy avail¬ 
able, and plaintiff had acceded to that 
contention and had withdrawn appeal, 
government might not thereafter re¬ 
ly upon failure of plaintiff to pursue 
and exhaust administrative remedies 
—Idaho Falls Bonded Produce A Sup¬ 
ply Co. v. U. a, 107 F.Supp. 952, 123 
CtCI. 842. 

22. U.S.—Phoenix Bridge Co. v. U. 

85 CtCL 603. 
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contractor fails to pursue the required contractual 
remedy, the contractor is precluded from seeking 
relief in the court of claims , 23 although this rule is 
inapplicable where the contractual remedy is an il¬ 
lusory one ; 24 and the remedy of a party, not en¬ 
titled to compensation for extra work done and ma¬ 
terials furnished because changes or extras were 
not authorized and approved as provided by the 
contract, is to apply to congress for relief . 25 The 
contractor cannot recover from the government the 
liquidated damages deducted by it for the contrac¬ 
tor's delay in completion of the contract where he 
failed to comply with provisions of the contract 
requiring him to notify the contracting officer of 


the causes of delay, 2 ® and failed to take advantage 
of provisions for requesting extensions of time and 
for filing appeals from adverse decisions with re¬ 
spect thereto . 27 

b. Recovery of Damages for Delay 

The government may be liable In damagea for delay* 
caused by It, but only If such delay Is unreasonable and 
constitutes a breach of the contract, and if the delay 
is the proximate cause of the contractor's loss; and no 
liability exists for delays not caused by fault or miscon¬ 
duct of the government. 

The government is liable in damages for delays 
caused by it , 28 but only if such delay is unreason¬ 
able 29 and constitutes a breach of the contract , 80 


23. TJ.S.—Poirier ft McLane Corp v. 
U. S. f CtCl., 120 F.Supp. 209. 

24. TJ.S.—Poirier ft McLane Corp. v. 
U. S. supra 

25. US-Tuhasz v TT. S, CCAInd, 
109 F2d 467—Blair v. U. S. f DC 
Ala., 66 FSupp 405, affirmed, CC. 
A, 164 F.2d 115, certiorari denied 

68 S Ct. 910, 333 U S 880, 92 L.Ed 
1155, rehearing denied 68 S.Ct. 1336, 
334 U.S 830, 92 LEd. 1758. 

26. US —Stiers Bros. Const. Co v 
U. S., 109 Ct.Cl. 353. 

27. U.S.—Johnston v. U. S, 91 Ct Cl. 
■274. 

28. US—Chalender v. U S, CtCl., 
119 FSupp. 186—Delta Equipment 
ft Const. Co. v. U. S, 113 FSupp. 
459. 126 Ct.CL 632—Warren Bros 
Roads Co. v. U. S.. 105 F Supp. 826. 
123 CtCl. 48—Walsh v. U S. 102 
FSupp. 589, 121 CtCl 646—Kehm 
Corp. v. U. S., 93 F.Supp 620, 119 
Ct Cl. 454—Anthony P. Miller, Inc, 
v. U. S. 77 F.Supp 209, 111 CtCl 
252—Froemming Bros, of Tex v 
U. S., 70 F.Supp. 126. 108 CtCl. 
193—George A. Fuller Co. v. U. S, 

69 F.Supp 409, 108 Ct Cl. 70—Irwin 
ft Leighton v. U. S. v 65 FSupp. 794, 
106 CtCl 398, motion overruled 65 
F.Supp. 800, 106 CtCl. 398—James 
Stewart ft Co. v. U. S, 63 F Supp. 
653, 105 CtCl. 284—Sachs v. U. S, 
63 F Supp. 59, 104 Ct Cl 372—Henry 
Ericsson Co. v. U. S, 62 F.Supp. 
312, 104 Ct Cl 397, certiorari denied 
66 SCt. 701, 327 US. 784, 90 LEd. 
1011—Sanders v. U. S, 60 F.Supp. 
483, 104 Ct Cl 1—Brand Inv Co. v. 
U. S, 68 F Supp 749, 102 Ct.Cl. 40, 
certiorari denied 65 S.Ct 684, 324 
US. 850, 89 L.Ed. 1410—Universal 
Power Corp v. U. S, 112 CtCl. 97 
—Harwood-Nebel Const. Co. v. U. 
S. t 105 Ct Cl. 116—B-W Const. Co. v. 
U. S, 104 Ct.Cl. 608, certiorari de¬ 
nied 66 SCt. 704, 327 US. 785, 90 
L.Ed. 1012—George A. Fuller Co 
v. U. S., 104 CtCl. 176—Irwin v. 
U. S., 104 CtCl. 84—Fred R. Comb 
Co. v. U. S, 103 CLCL 174—Lacchi 
Const. Co. v. U. S., 102 CtCl. 324— 
Severin v. U. &, 102 CtCl. 74, cer¬ 


tiorari denied 64 SCt. 1045, 322 U 
S 733, 88 LEd 1567—Coath ft Goss 
v. U. S, 101 CtCl. 702—Irwin & 
Leighton v U S. 101 Ct Cl 455— 
J. L. Toung Engineering Co v. U 
S, 98 CtCl 310—Great Lakes 
Const. Co v U. S, 96 CtCl 378— 
Struck Const Co v. TT S. 96 Ct 
Cl 186—Herbert M Baruch Corp 
v U S , 93 Ct Cl 107—W E Calla¬ 
han Const Co v U S. 91 CtCl 
638—Schmoll v U S . 91 Ct Cl. 1 
—Ouilmette Construction ft Engi¬ 
neering Co. v. U S. 89 CtCl 334 
—Plato v U. S, 86 CtCl. 665— 
Karno-Smith Co v U S. 84 Ct 
Cl 110— M Cain Co v U S, 79 
Ct Cl 290—Newport News Ship¬ 
building ft Dry Dock Co v. U S, 
79 CtCl. 1—Carroll v. U. S. 76 
CtCl 103—Pope v. U. S. 75 CtCl 
436, certiorari denied 63 SCt. 403. 
288 U.S 610, 77 LEd. 984. 

65 C.J p 1354 note 54. | 

Any delay 

The government is liable to con¬ 
tractor for damages caused not only 
by willful delay, but for any delay, 
except one caused by exercise of a 
reserved right or one brought about 
by an act of God, of the law or the 
other party—George A Fuller Co. v 
U. S., 69 FSupp 409. 108 Ct.Cl. 70. 

Breach of Implied obligation 

When contractor, who has entered 
into contract with United States, is 
delayed in performance of contract 
by a negligent act chargeable to the 
United States, there is a breach by 
the United States of implied obliga¬ 
tion on part of the United States that 
it will not do that which will hinder 
contractor in performance of con¬ 
tract, and the United States is liable 
for damages sustained by contractor 
because of delay —Chalender v. U. S , 
Ct.Cl., 119 F Supp. 186. 

Supplemental contract 

Where delays have occurred in the 
progress of agreed work, and a sup¬ 
plemental contract is entered into ex¬ 
tending the time for completion and 
Axing a new contract price, the pre¬ 
sumption is that the new price in- 
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eluded compensation for the delays 
previously occurring.—Snare ft Triest 
Co v U S, 76 CtCl 326. certiorari 
denied 53 SCt. 687, 289 US 742, 77 
LEd 1489 
Subcontractor 

Where two causes of action of 
prime contractor for damages due to 
delay allegedly attributable to United 
States were decided adversely to 
prime contractor, claim of prime con¬ 
tractor as to such causes in behalf 
of subcontractor also failed, in that 
subcontractor had no independent 
right of action —Warren Bros Roads 
Co. v. U. S, 105 FSupp. 826. 123 Ct 
Cl. 48. 

Delay held not shown 

U S —George A. Fuller Co v. U. S , 
104 CtCl. 176. 

29. U.S—Caribbean Engineering Co 
v. U. S.. 97 Ct.Cl. 195—Barnes v. 
U. S, 96 CtCl 60 

What constitutes a reasonable time 

is wholly dependent upon the facts 
and circumstances of the particular 
case—Barnes v. U. S, supra. 

Implied obligation 

Provision in contract for construc¬ 
tion of dam that, if there was a de¬ 
lay in relocation of railroad upon 
which completion of dam depended, 
contracting officer would extend date 
for completion of dam negatived 
promise by United States to cause re¬ 
location by any certain time, except 
for Implied obligation not to cause 
unreasonable delay —Wm Eisenberg 
ft Sons, to Use of AStna Cas ft Sur 
Co, v. U. S., 75 FSupp. 1006, 110 
CtCl. 388 

30. US—U. S v. Howard P. Foley 
Co, CtCl. 67 SCt. 164, 329 U.S. 
64, 91 L.Ed. 44—Blair v U. S., Ct. 
Cl., 64 S.Ct 820, 321 U.S. 720. 86 
L.Ed. 1039, rehearing denied 64 S. 
Ct 1052, 322 U S 768, 88 L.Ed. 1594 
—U. S. v. Rice, Ct Cl, 63 S.Ct. 120. 
317 U.S. 61, 87 LEd. 53—Parish v 
U. S, 98 F Supp. 347, 120 Ct Cl. 100. 
certiorari denied 72 SCt. 625, 342 
U.S. 963, 96 LEd. 708—^J. J. Kelly 
Co. v. U. S. 69 F.Supp. 117, 107 Ct. 
Cl. 694—Silas Mason Co. v. U. S 4 
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and if the delay is the proximate cause of the con¬ 
tractor’s loss , 81 there being no right of reimburse¬ 
ment in the absence of actual loss or damage . 82 
Such liability may exist notwithstanding the con¬ 
tract does not expressly render the government lia¬ 
ble for delays . 83 An extension of time equal to the 
delay is not compensation therefor when the con¬ 
tract does not so provide , 34 but there can be no re¬ 
covery where extra time to the contractor is made 
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the equivalent for delay caused by defendants, and 
the claimant has not shown that such extra time 
was refused ; 35 and the right to recover damages 
for delay may be waived by proceeding without pro¬ 
test or objection . 86 

Ordinarily, the government may not be held liable 
for delays caused by the party claiming damages , 37 
or for delays not caused by fault or misconduct of 
the government , 38 but rather by unforeseen caus- 


116 CtCl. 1—S. J. Groves & Sons 
Oo. v. U. S.. 104 CtCl 123—Ross 
Engineering- Oo. v. U S, 103 Ct Cl 
185. certiorari denied 66 S Ct 45, 
326 U.S. 735. 90 L.Ed. 438—Hunter 
Steel Co. v. U S. 99 CtCl 692— 
Magoba Const Co v U. S. 99 Ct 
Cl 662—Barnes v U. S.. 96 CtCl 
60 

65 C J p 1354 note 55. 

Sold breach of contract 
TJ S —Continental Ill Nat Bank & 
Trust Co v U S.. 101 F Supp 755, 
121 Ct Cl 203. certiorari denied 72 
SCt 1057. 343 US 963. 96 LEd 
1361—George A. Fuller Co v U 
S. 69 FSupp 409, 108 CtCl 70— 
Fred R. Comb Co v. U S, 103 Ct 
Cl. 174. 

81. US—Parish v U. S , 98 FSupp 
347. 120 CtCl 100. certiorari de¬ 
nied 72 SCt 625. 342 U S 933. 96 L 
Ed 708—J. B McCrary Co v U 
S.. 84 FSupp 368, 114 CtCl 12— 
Irwin & Leighton v U S. 65 F 
Supp 794, 106 Ct Cl 398. motion 
overruled 65 F Supp 800. 106 Ct 
Cl 398—Tuller Const Co v U S. 
118 CtCl 509 
65 C J. p 1354 note 56 
Concurrent delays 

Where delays by the government 
were concurrent with other delaj s for 
which the government was not re¬ 
sponsible and thf!t*fure did not delav 
the completion of the work, suih 
government delays furnish the con¬ 
tractor no right of reco\ery—New¬ 
port News Shipbuilding & Dry Dock 
Co. v. U. S, 79 Ct Cl 25. 

Inadequate equipment 

Defendant was not responsible for 
delay due to furnishing inadequate 
equipment which it was not required 
to furnish, but of which plaintiff 
availed itself—B-W Const Co. v U 
S. 97 CtCl. 92. 

38. U.S.—Mornson-Knudsen Co. v 
U S.. 84 FSupp. 282. 113 CtCl 
536—Anthony P. Miller. Inc. v. U 
S, 77 F.Supp. 209. Ill CtCl 252— 
Irwin & Leighton v U. S. 65 F 
Supp. 794. 106 CtCl 398. motion 
overruled 65 FSupp 800, 106 CtCl 
398—Pearson, Dickerson, Inc v U 
S, 116 Ct.Cl. 236—S. J Groves & 
Sons Co. v, U. S.. 104 CtCl. 123. 

88. U.S.—George A. Fuller Co v. U 
<9 F.Supp. 409, 108 CtCl 70. 


34. US —Kehm Corp v U. S , 93 F 

Supp 620, 119 CtCl 454—George A 
Fuller Co v U S. 69 FSupp. 409, 
108 CtCl 70—Sanders v U. S. 60 
FSupp 483. 104 CtCl 1—J. L 

Young Engineering Co v. U S.. 98 
CtCl 310—Plato v U S. 86 Ct 
Cl 665—Karno-Smith Co v U S. 
84 Ct.Cl 110—Newport News Ship¬ 
building & Dry Dock Co. v U. S., 
79 Ct Cl 1 

65 C J. p 1335 note 63 
Administrative interpretation 

Where interdepartmental board of 
contracts and adjustments had con¬ 
strued standard government construc¬ 
tion contract provision for extension 
of time for completion of work on ac¬ 
count of delays as not denying con¬ 
tractor right to reasonable expenses 
due to delays Court of Claim** would 
not give contract provision a con¬ 
trary construction m contractor’s 
suit for damages for delay—George 
A Fuller Co v U S, 69 F Supp 409, 
108 CtCl 70 
Privilege not reserved 

The government cannot, without 
any privilege reser\ ed in the con¬ 
tract and without any consideration 
whatever for the damage caused to 
the contractor, delay the perform¬ 
ance of the contract as much as It 
pleases, and pay th'» bill for the dam¬ 
age merely by refraining from as¬ 
sessing liquidated damages against 
the contractor for his late completion. 
—Diamond v. U. S. 98 CtCl. 513. 
Furnishing of drawings 

Where government was obligated 
to furnish necessary drawings, gov¬ 
ernment could not escape its respon¬ 
sibility for having failed to furnish 
drawings in time for contractor to 
complete its contract by completion 
date, by extending time for comple¬ 
tion of work especially where the 
government insisted on completion 
ahead of the extended date —F H 
McGraw & Co. v. U S, 82 F.Supp 338, 
113 Ct Cl. 29. 

35. US—U. S v. Rice. CtCl, 63 S 
Ct 120, 317 US. 61. 87 LEd 53— 
Peter Kiewit Sons’ Co. v. U. S„ 101 
CtCl. 715—Merchants’ L. & T. Co. 
v.U.S, 40 Ct Cl. 117.* 

36. U S —Dubois Const Corp. v. U 
S.. 98 FSupp. 590, 120 CtCl 139 
—Newhall-Herkner Const. Co. v. 
U. S, 89 FSupp 321, 116 Ct.Cl. 419 
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—Ross Engineering Co. v. U. S. t 118 
CtCl 527. 

63 C J. p 1355 note 65. 

Bight held not waived 
U S —Henry Ericsson Co. v. IT. S, 
62 FSupp. 312. 104 CtCl 897, cer¬ 
tiorari denied 66 SCt 701, 327 U.S. 
784, 90 LEd 1011. 

37. US—Anthony P. Miller. Die., v. 
U S. 77 F Supp 209, 111 Ct Cl 252 
—Holton v U S. 65 FSupp. 903, 
106 CtCl 477—E J Albrecht Co. 
v U. S, 63 FSupp 769. 105 CtCl. 
353—Cauldw'ell-Wingate Oo. v. U. 
S. 109 Ct Cl 193—Union Engineer¬ 
ing Co v U S. 97 CtCl. 424. 

63 C J p 1354 note 58 

38. US-U S v. Howard P. Foley 
Co , Ct Cl. 67 S Ct 154. 329 U S. 64, 
91 LEd. 44—U S v Blair. CtCl, 
64 S Ct 820. 321 U S 730, 88 L.Ed 
1039. rehearing denied 64 S Ct. 1052, 
322 IT S 768, 88 L Ed. 1694—U. S 
v Rice. CtCl. 63 SCt 120, 317 
U S 61. 87 L Ed 53—Northwestern 
Engineering Co v U. S, C.C.A S 
D. 154 F 2d 793—Holt-Fairchild 
Co v U S. Ill F Supp 930, 126 Ct. 
Cl 83—Warren Bros Roads Co. v. 
U S. 105 F Supp 826, 123 Ct.Cl. 48 
—Dubois Const Corp v. U. S., 98 F. 
Supp 590, 120 Ct Cl. 139—Newhall- 
Herkner Const. Co. v. U. S., 89 F. 
Supp 321. 116 CtCl. 419—Alamo 
Const Co v. U S, 88 F Supp. 883, 
116 CtCl 221—Anthony P. Miller. 
Inc. v U. S, 77 FSupp. 209, 111 
Ct Cl 252—Wm Eisenberg & Sons, 
to Use of 2Etna Cas. & Sur. Co. v. 
U. S, 75 FSupp 1006, 110 Ct.Cl. 
388—Stafford v. U. S.. CtCl.. 74 F. 
Supp 156—Holton v. U. S., 65 F. 
Supp 903, 106 Ct CL 477—Irwin ft 
Leighton v. U S., 65 F.Supp. 794, 
106 CtCl 398, motion overruled 65 
FSupp. 800. 106 CtCl. 398—York 
Engineering ft Const Co. v. U. S, 
62 FSupp. 646, 103 CtCl. 613— 
Otis Williams & Co. v. U. S., 120 
CtCl. 249—Daum v. U. S, 120 Ct 
Cl. 192—Lym Horman Const Co. v. 
U. S. 118 CtCl. 202—Cauldwell- 
Wingate Co. v. U. S., 109 CtCl. 193 
—Worsham v. U. S.. 103 CtCl. 378, 
certiorari denied 66 S.Ct 50, 326 U. 
S. 739, 90 LEd. 441—Coath ft Goss 
v. U. S., 101 CtCl 653—Irwin ft 
Leighton v. U. S.. 101 CtCl. 455— 
Union Engineering Co. v. U. S.. 97 
CtCl. 424—Ranieri v. XJ. S. t 96 Ct. 
CL 494, certiorari denied 63 S.Ct 
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es , 89 or war-time conditions . 40 Also, the govern- for delay in executing the contract . 44 It has been 
ment is not liable for delays due to authorized held that no recovery can be had against the United 
changes in the contract , 41 unless such delays are un- States for delays caused by failure of another con- 
reasonable ; 42 nor is it responsible for delays in the tractor to perform his contract promptly, where the 
performance of contracts caused by the exercise of delay did not involve any fault on the part of the 
its general and public powers as a sovereign , 43 or government , 45 but there is also authority apparently 


264, 817 US 690, 87 LEd 652, re¬ 
hearing 1 denied 63 S Ct 439, 317 U S 
713, 87 LEd 567—Barnes v U S, 
96 Ct Cl. 60—Continental Contract¬ 
ing Co v U. S. 94 CtCl. 244— 

Schmoll v. U. S, 93 Ct Cl 572— 

Greilmg v. U. S, 93 Ct Cl 396— 

Newport News Shipbuilding & Dry 

Dock Co v U. S. f 79 Ct.Cl 37— 
Whitbeck v. U S, 77 Ct Cl 309, 
certiorari denied U S. v Whitbeck. 
54 SCt 90, 290 US. 671, 78 LEd 
579. 

65 C J. p 1354 note 59. 

Furnishing of materials 

(1) Generally, even though the 
United States may fail for justifia¬ 
ble reasons, to secure timely delivery 
to contractor of materials, which, un¬ 
der construction contract. United 
States is required to furnish contrac¬ 
tor, no liability for resulting delays 
will attach, unless it can be found 
that representatives of the United 
States were at fault—Chalender v. 
U. S, CtCl. f 119 FSupp 186 

(2) Where construction contract 
required government to furnish cer¬ 
tain material for use by contractor in 
completion of construction and gov¬ 
ernment diligently attempted to pro¬ 
cure such material, government did 
not breach its contractual obligation, 
though materials were not procured 
in time to prevent delay of construc¬ 
tion work—Bari mg v. U. S, 111 F 
Supp 878 

(3) Where however, the United 
States agreed with building contrac¬ 
tor to furnish materials for buildings 
and represented that materials would 
be available when needed, and such 
representation induced contractor to 
reduce pnee to amount agreed on, 
contractor was entitled to recover 
damages from United States for fail¬ 
ure to furnish required materials on 
time, and fact that United States 
used due diligence to fulfill its prom¬ 
ise to building contractor to furnish 
required materials on time, would 
not relieve United States from liabil¬ 
ity to contractor for damages for 
failure to furnish required materials 
on time—Torres v. U. S, Ct.Cl, 112 
F.Sttpp. 363. 

39. U.S.—U. S. v. Howard P Foley 
Co.. Ct.Cl.. 67 SCt. 154, 329 US 
64, 91 L.Ed. 44. 

40 . U.S.—Kremer v. U. S, 88 F Supp 
740. 116 Ct.Cl. 358— Otis Williams 
ft Co. v. U. S., 120 CtCl 24-9—My¬ 
ers v. U. S.. 120 Ct-Cl. 126—Pear¬ 
son. Dickerson, Inc. v. U. S, 115 Ct 
Cl. 236. 


41. U.S—U. S v. Rice and Burton, 
Receivers. CtCl, 63 SCt 120, 317 
U.S 61. 87 LEd 53—Torres v U 
S. Ct.Cl, 112 FSupp 363—New- 
hall-Herkner Const Co v U S, 89 
F.Supp 381, 116 CtCl 419—James 
Stewart & Co v U. S, 63 F Supp 
653, 104 Ct Cl 284—Cauldwell-Wm- 
gate Co v. U S, 109 CtCl. 193— 
Irwin v U. S , 104 Ct Cl 84—Coath 
& Goss v. U S, 101 CtCl. 653— 
Langevin v U S, 100 CtCl. 15— 
Great Lakes Const Co. v U S, 
95 CtCl 479—Schmoll v. U S . 91 
CtCl. 1—Sobel v. U. S, 88 CtCl 
149—Whitbeck v U S. 77 Ct Cl 
309, certiorari denied U. S v Whit¬ 
beck, 54 SCt 90, 290 US 671, 78 L 
Ed 579—Newport News Shipbuild¬ 
ing ft Dry Dock Co v U. S . 79 Ct 
Cl 1—Snare & Triest Co v U S., 
75 CtCl 326, certiorari denied 53 S 
Ct 687, 289 US. 742. 77 LEd 1489 
—Griffiths v. U S , 74 Ct.Cl. 245 

65 C J. p 1354 note 60 
Time of readiness for work 

Government construction contracts 
whereby government reserves right to 
make changes which may interrupt 
the work, and even to suspend any 
portion of construction if it is deem¬ 
ed necessary, do not bind the gov¬ 
ernment to have the property ready 
for work by a contractor at a par¬ 
ticular time, as regards government’s 
liability for damages due to delay — 
U S v Rice. CtCl, 63 SCt 120, 317 
U S 61, 87 L Ed 53 
Change suggested by contractor 
Defendant is not responsible for de¬ 
lays incident to deciding whether or 
not to adopt change suggested by 
plaintiff contractor—B-W Const Co 
v. U. S , 97 Ct Cl 92. 

42. U S —Irwin & Leighton v. U. S , 
65 FSupp 794, 106 CtCl 398. mo¬ 
tion overruled 65 FSupp 800, 106 
CtCl 398—James Stewart & Co v 
U. S„ 63 F.Supp 653, 105 CtCl 284 
—Irwin ft Leighton v. U. S, 101 
CtCl 455—Sllberblatt & Lasker v 
U. S, 101 CtCl 54—Magoba Cbnst 
Co. v. U. S, 99 Ct Cl. 662. 

65 C.J. p 1354 note 60 [c]. 

Bight reserved in contract to make 
changes in work does not mean that 
United States can take as much time 
as it pleases to consider such chang¬ 
es, regardless of consequences to oth¬ 
er party to contract —Continental 
Illinois Nat. Bank & Trust Co v U 
S . 101 F.Supp 755, 121 Ct Cl. 203, cer¬ 
tiorari denied 72 S.Ct 1057, 343 US. 
963. 96 L.Ed. 1361—Anthony P. Miller, 
Inc., v. U. S., 77 F Supp. 209, 111 Ct. | 
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Cl 252—Harwood-Nebel Const. Co. v. 
U. S. 105 Ct Cl 116 
Zmplied obligation 

There is implied obligation on part 
of United States not to cause unrea¬ 
sonable delay in making permitted 
changes m contract, for breach of 
which contractor is entitled to recov¬ 
er whatever damages contractor has 
suffered thereby —J. A. Ross ft Co v 
U. S , Ct.Cl. 115 F Supp 187 
Question of fact 

It is always a question of fact 
whether changes, or contemplated 
changes, in the drawings and specifi¬ 
cations of the contract result in such 
unreasonable delay as will entitle 
the contractor to recover damages 
measured by the increased expenses 
directly attributable to such changes 
—Ross Engineering Co. V. U S, 92 
Ct.Cl 2-53 

43. U.S—Froemming Bros, of Tex. 
v U S, 70 FSupp 126. 108 CtCl 
193—J F Barbour ft Sons v U S. 
63 FSupp 349, 104 CtCl 360— 
Gothwaite v. U. S., 102 Ct Cl 400 

44. U S —Sachs v U. S., 63 F Supp 
59, 104 CtCl 372—Otis Williams 
ft Co v U S, 120 CtCl 249—P H. 
McLaughlin ft Co v. U. S, 36 Ct.Cl. 
138 

45. U.S.—Standard Acc Ins. Co. v 
U S. 102 CtCl 770. certiorari de¬ 
nied 65 S Ct 1409, 325 U S 870. 89 
LEd 19-89. 

Failure to compel accelerated per- 
formanee 

Where government construction 
contract merely obligated general 
contractor to co-operate with other 
government contractors and to re¬ 
frain from committing or permitting 
any act which would delay other 
contractors and Imposed liquidated 
damages on general contractor for 
delay in completing his work unless 
due to such unforeseen causes as acts 
of the government, the contract did 
not impose obligation on the govern¬ 
ment to aid general contractor in 
completing his contract prior to the 
stipulated completion date and gen¬ 
eral contractor was not entitled to 
damages for government's failure to 
compel accelerated performance by 
another contractor—U. S. v. Blair, 
Ct Cl., 64 S.Ct. 820, 321 U.S. 730. 88 L. 
Ed. 1039, rehearing denied 64 SCt. 
1052. 322 U.S. 768, 88 L.Ed. 1594. 

XzttuiOBf 

A contractor, agreeing to complete 
plumbing work not later than date 
fixed in general contract with United 
States for construction of buildings, 
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to the contrary. 4 * 

Ordinarily, the government may not be held liable 
for delays for which the contract excludes liabil¬ 
ity, 47 and the court is not at liberty to narrow the 
construction of a contract provision relieving the 
government of such liability in the absence of fraud¬ 
ulent or malicious or arbitrary conduct of its agents 
causing the delays complained of. 48 So damages by 
delay are not recoverable by a contractor who has 
failed to notify the appropriate officer when the de¬ 
lay occurred, as required by the contract, 49 although 
where the cause of delay is within the knowledge 
of the officer concerned, notice is not necessary 50 
The usual clause excusing delays on the part of the 
government covers only dela>s due to activities with 
respect to the contract and not dela>s due to inac¬ 
tion, 51 and where delays in the performance of a 
contract were caused by the failure of congress to 
make the necessary appropriations for the work, and 
without fault on the part of the administrative of¬ 
ficers, the government is not liable 52 The lack of 
express contractual provision exempting the govern¬ 
ment from liability for delay not contemplated by the 
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contract does not justify holding the government lia¬ 
ble in damages for increased expenses allegedly 
caused by delay in giving notice to proceed, in the 
absence of a showing that the government un¬ 
necessarily interfered to prevent the contractor's 
work from proceeding within a reasonable time. 53 

c. Recovery on War Contract Hardship Claims 

(1) In general 

(2) Defective or informal contracts 
(1) In General 

Under the War Contracts Hardship Claims Act, a 
contractor may be entitled to an equitable adjustment for 
losses incurred in the performance of war contracts, with¬ 
out fault or negligence on his part, provided he complies 
with the statutory prerequisites. 

Under the War Contracts Hardship Claims Act, 
or Lucas Act, as it is sometimes referred to, a con¬ 
tractor may be entitled to an equitable adjustment 
for losses incurred m the performance of war con¬ 
tracts, without fault or negligence on his part, 54 
provided he complies with the statutory prereq¬ 
uisites 55 The statute is applicable only to contracts 


cannot recover damages from United 
States for delay in construction 
thereof because of time extensions 
granted general <ontractor by gov¬ 
ernment for reasons authorized b> 
general contract —C A Hooper Co \ 
V S DOWis, 40 FSupp 491 

46. US- Miller v. U. S, 49 Ct Cl 
276 

47. US—U S v Rice. Ct Cl, 63 S 
Ct 120. 317 US 61, 87 LEd 53— 
George H. Evans Ar Co v U S . C 
A Pa. 169 F 2d 500—J A Ross & 
Co v U. S. CtCl. 115 FSupp 187 
—Ross Engineering Co v U S . 10.1 
Ct Cl 185. certiorari denied 66 S 
Ct 45. 326 ITS 735, 90 LEd 438— 
Magoha Const Co v U S. 99 Ct Cl 
662—Rogers v IT. S. 99 Ct Cl 393 
—Caribbean Engineering Co v U 
S. 97 CtCl 195—John N. Knauff 
Co v. U S. 78 Ct Cl 423. 

65 C.J p 1355 note 61. 

48. U S —George J Grant Const Co 
V. U S. 109 FSupp 245. 124 CtCl 
202—Edward H. Meyer Const Co. 
v. U S. 124 CtCl 274. 

49. U S —Plumley v. U. S, Ct Cl, 33 
SCt. 139. 226 U.S 545. 57 LEd 342 
—Langevhi v. U. S., 100 CtCl. 15. 

60. U S —Langevin v U S f supra 

51. U S —American Bridge Co. v. U. 
S., 72 Ct.Cl. 344 

65 C.J. p 1355 note 66 

52. U S —San Francisco Bridge Co 
v. U. S. t 40 CtCl. 139—Sanger & 
Moody v. U. S.. 40 CtCl 47. 

53. U.S—Stafford v. U. S. t CtCl.. 74 
F.Supp. 155. 

U.S.—Ross Engineering Co. v. 


T T S. CtCl. 120 FSupp. 188—Huh 
Industries. Inc ’i U S . Ct Cl. 115 
FSupp 450—Prehilt Co v U S. 
DC Mass, 88 FSupp 588—Howard 
Industries v U S. S3 FSupp. 337, 
113 CtCl 231 

Nature and purpose of statute 

41 > Disparity of treatment of 
claimants for relief under section of 
First War Powers Act relating to 
amendment and modification of war 
contracts after termination of hostil¬ 
ities motivated enactment of War 
Contract Hardship Claims Act of 
194b—Fogarty v U S, Mrnn , 71 S. 
Ct 5 340 US 8. 95 LEd 10. 

(2) Sole purpose of Lucas Act is to 
protect honest contractors from loss¬ 
es not due to any fault of theirs, and 
act places government in position of 
paving any losses sustained by con¬ 
tractor in good faith and not due to 
any negligent act on contractor’s 
part —Charles M Dunning Const. Co 
v. U S, DC.Okl, 115 FSupp 250. 

(3) The Lucas Act does not grant 
a gratuity or create new rights, but 
recognizes existing rights and equi¬ 
ties and provides means for their 
enforcement —Roberts v. Kimbrough, 
CASC, 212 F.2d 787. 

(4) The War Contract Hardship 
Claims Act contemplates relief by 
gra< e and not in recognition of legal 
rights 

U S —Fogarty v. U. S., supra—Evans 
v. U S, CAMo, 200 F.2d 201— 
Warner Const Co. v. U. S., Ct.Cl., 
115 F.Supp 465 

DC—Davidson v. U S., 185 F.2d 897, 
88 US AppDC. 42. 
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(5) Other statements of purpose 
have been made by the courts—Ste¬ 
phens-Brown v U S. DC Mo. 81 F. 
Supp. 969—F G Vogt & Sons. Inc v. 
U S , D C Pa . 79 F Supp 929 
Administrative regulations incon¬ 
sistent writh statute are invalid — 
Warner Const Co v Krug, D.CDC., 
80 FSupp 81. 

Existence of legal claim 

(1) Where war contractor suffered 
losses in performance of his contract, 
and requested relief under First War 
Powrers Act, and. after enactment of 
Lucas Act. took prescribed steps to 
reach Court of Claims, fact that con¬ 
tractor might have had. at some 
stage of the proceeding, a legal claim 
which he did not pursue, would not 
preclude him from Lucas Act relief. 
—Ross Engineering Co. v. U. S. f Ct. 
Cl. 120 FSupp 188. 

(2) It has been held, however, that 
if claim of contractors was one en¬ 
forceable at law because of breach of 
contract by government, contractors 
might not abandon their rights and 
refrain from pursuing remedies in 
District Court or Court of Claims, 
and request relief as a matter of 
grace under the War Contracts Hard¬ 
ship Claims Act —Evans v.U.S.CA. 
Mo , 200 F 2d 201. 

Assignee held proper party plaintiff 

US.—Waxman v. U. S, 112 F.Supp. 
570, 125 Ct.Cl. 464. 

55. ITS— Evans v. U. 8, C.A.MO.. 
200 F.2d 201. 

Technical failure 

(1) If a plaintiff has a valid claim 
on merits to relief under War Hard- 
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carried out between the specified dates, for work or 
materials in connection with prosecution of the war 
effort, 66 and it limits the departments and agencies 
which may grant relief to those which were au¬ 
thorized to grant relief under the First War Powers 
Act. 57 Qaims for losses may be considered only 
where filed with the department of government con¬ 
cerned, within the time prescribed therefor, 68 and a 
claimant dissatisfied with the action of the govern¬ 
ment agency may bring an action for the determina¬ 


tion of the equities involved in his claim, 69 but suit 
may be brought against the government only after 
an administrative decision has been rendered. 60 

Qaims under the Lucas Act are limited to losses 
with respect to which a written request for relief 
was filed under the First War Powers Act, 01 on or 
before a specified date, 62 but it need not appear that 
the claim was pending and undisposed of on such 
date, 63 and a previous settlement under the First 


ship Claims Act. it should not be de¬ 
feated by technical failure to meet 
letter of requirements of regulations 
when this failure seems in no way to 
deny interested government agency 
any information it needs for proper 
determination of claim—Prebilt Co 
v. U. S., D.CMasB, 88 F.Supp. 588. 

(2) In dealing with legislation 
with respect to claims against the 
United States under war contracts, 
the court will not violate the inten¬ 
tion of congress by a pretense of ad¬ 
hering to the letter of the law.—Fo¬ 
garty v. U. S. DC Minn., 80 F.Supp. 
90, affirmed, C A.. 176 F 2d 599. affirm¬ 
ed 71 SCt. 5. 340 US 8. 95 LEd. 10. 
Xaclusion of all contracts 

Failure of plaintiffs bringing action 
under Lucas Act for losses incurred 
In the performance of three govern¬ 
ment contracts to disclose and in¬ 
clude in their claim for equitable 
restitution all contracts, as required 
by statute and executive order and 
regulations thereunder, is fatal to re¬ 
covery—Meister v. U. S, DC.Ohio, 
106 FSupp. 292. 

Compliance with requirements of Ex- 
ecutlve Order held shown 

U.S —Waxmafi v. U. S., 112 F.Supp. 
670, 125 Ct.Cl. 464. 

58. U.S.—Deibler v. U. S. 108 F. 
Supp. 377, 123 Ct.Cl. 664—Barnes 
v. U. S.. 86 FSupp. 1022, 114 Ct.Cl 
715—Richardson v. U. S., 86 F. 
Supp. 1019, 114 Ct-Cl. 695. 

57. US—Fogarty v. U. S., Minn., 
71 S.Ct. 5. 340 U.S. 8, 95 L Ed. 10. 

68. U.S —Modern Engineering Co. v. 
U. S., Ct.Cl, 113 F Supp 685. 

Requirement held not waived 
U.S.—Modern Engineering Co. v. U. 
S. f supra. 

69. D.C.—Warner Const. Co. v. Krug, 
D.C., 80 F.Supp. 81. 

Who may be sued 

Under statute authorizing govern¬ 
ment departments to adjust equita¬ 
ble claims of government contractors, 
authorizing claimant dissatisfied with 
action of department to file petition 
in federal District Court for deter¬ 
mination of equities, and authorizing 
court to issue order directing de¬ 
partment to settle claim, government 
contractor dissatisfied with determi¬ 
nation of Department of Interior 


properly sued both the United States 
and the Secretary of Interior.—Warn¬ 
er Const. Co. v. Krug, supra. 

6a US—Richardson v. U. S.. 86 F. 
Supp. 1019. 114 Ct.Cl 695. 

61. U.S—Evans v. U. S, C.A Mo, 
200 F 2d 201—Fogarty v. U. S , C.A 
Minn, 176 F 2d 599. affirmed 71 S 
Ct 5, 340 U.S. 8, 95 L Ed 10— 
Chalender v. U S, Ct Cl.. 119 F 
Supp 186—Law ranee Aeronautical 
Corp v. U. S. Ct.Cl, 115 FSupp. 
903—Hub Industries, Inc v U S., 
Ct Cl., 115 F Supp 450—Rosner v 
U. S., 113 FSupp. 439. 126 Ct.Cl 
614—McGann Mfg Co. v. U S, D 
C Pa., 98 F.Supp. 225—Prebilt Co v. 
U. S., DC Mass, 88 F.Supp 588. 
Right to relief 

(1) Petitioner need not show that 
he would have been granted relief 
under the First War Powers Act. but 
only that he sought such relief, and 
executive order imposing such a re¬ 
quirement is void. 

U S —Waxman v. U. S , 112 F Supp 
570. 125 Ct Cl. 464—McKenzie v U. 
S.. 96 F.Supp 944, 119 Ct Cl. 436— 
Jardine Min Co v. U. S, 88 F Supp 
265, 115 CtCl 2 7 9—PIttst on-Lu- 
zerne Corp. v. U. S . DC Pa., 84 F. 
Supp. 800—Modern Engineering Co 
v. U. S., 83 F.Supp. 346. 113 Ct Cl 
272—Howard Industries v. U. S.. 83 
FSupp. 337, 113 Ct.Cl. 231. 

D.C—Cowhig v. National Military 
Establishment, D.C., 109 F.Supp. 
519. 

(2) The Lucas Act relating to set¬ 
tlement of claims for war contract 
losses incurred between September 
16, 1940, and August 14. 1945, affords 
broader relief than the First War 
Powers Act, and claimant under Lu¬ 
cas Act need only show incurrence 
of net loss on government contracts 
during statutory period and written 
request for relief during such period 
to agency or department Involved — 
Milwaukee Engineering & Shipbuild¬ 
ing Co v. U. S.. 83 F.Supp. 348, 113 
CtCl. 276. 

(3) Where claim submitted by con¬ 
tractor, dated July 8, 1944 covered a 
part of loss which plaintiff asserted 
in subsequent claim forming basis of 
action against government, contrac¬ 
tor was entitled to an opportunity to 
assert as much of its claim as it sub¬ 
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mitted to government within the 
statutory period regardless of wheth¬ 
er contractor had right to recover 
full amount claimed.—Stephens- 
Brown v. U. S, DC.Mo., 81 F.Supp. 
969. 

62. U S —Fogarty v. U S , Minn , 71 
SCt. 5. 340 US 8. 95 LEd 10— 
Evans v. U S. CA.Mo. 200 F 2d 
201—Hub Industries, Inc. v. U S. 
CtCl., 116 FSupp. 450—McGann 
Mfg Co v. U S. DC Pa.. 98 F 
Supp 225—McKenzie v. U. S.. 96 
FSupp 944. 119 CtCl 435—Pre¬ 
bilt Co v. U. S., D.C Mass., 88 F 
Supp 588 

Request held timely 

US—McKenzie v. U. S, 96 FSupp 
944, 119 Ct Cl. 435. 

63. US —Jardine Min. Co. v. U S., 
88 FSupp 265. 115 CtCl 279— 
Spicer v U S. 83 F Supp 345. 113 
CtCl 267—Howard Industries v 
U. S. 83 FSupp. 337. 113 Ct.Cl. 231. 

Bffeot of Executive Order 

(1) Executive Order that no claim 
for loss under any contract or sub¬ 
contract of a war agency shall be 
considered if final action with respect 
thereto was taken on or before Au¬ 
gust 14, 1945. does not have applica¬ 
tion to determination by court of 
whether a contract claimant is enti¬ 
tled to equitable relief under the Lu¬ 
cas Act for losses Incurred, and con¬ 
cerning which he has previously 
made claim to the appropriate gov¬ 
ernmental agency, but order is In¬ 
tended to control the action of ad¬ 
ministrative agencies considering 
claims under the act.—Cowhig v Na¬ 
tional Military Establishment, DCJD. 
C.. 109 FSupp. 519. 

(2) Such executive order has been 
held invalid as in conflict with pro¬ 
visions of the statute—Charles M 
Dunning Const. Co. v. U. S, D.C Okl, 
115 F.Supp. 250 —McGann Mfg. Co v. 
U. S., D C.Pa., 98 F Supp 225~~Wturn¬ 
er Const. Co. v. U S. 83 F Supp 344, 
113 Ct Cl. 265 —Howard Industries v. 
U. S , 83 F.Supp. 337, 113 Ct Cl 231 — 
Stephens-Brown v. U. S., DC.Mo., 81 
FSupp. 969. 

(3) Other decisions have upheld 
the validity of the executive order, 
and the court has refused to enter¬ 
tain claims on which final action was 
taken prior to the date specified.— 
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War Powers Act, or under the Contract Settlement 
Act does not operate to preclude further relief 
otherwise allowable under the Lucas Act. 64 So the 
fact that the contractor’s claim had been previously 
adjusted under the First War Powers Act and that 
the settlement was embodied in a contract contain¬ 
ing a general release from the contractor to the 
government does not preclude additional relief, 65 
but a settlement agreement entered into subsequent 
to the effective date of the Lucas Act extinguishes 
all rights of plaintiff to any equitable relief created 
or allowed by the Lucas Act, as well as any other 
right which plaintiff might have had against the 
United States with respect to the contract concern¬ 
ing which the settlement was made 66 


Under the requirement of the Lucas Act that there 
must have been a request for relief under the First 
War Powers Act, while such request need not have 
been in any particular form, it must have been in 
writing and such as to apprise the government of a 
claim for extra-legal relief outside of any contrac¬ 
tual obligation, 67 and a claim for relief as a matter 
of right because of breach of contract by the gov¬ 
ernment affords no basis for action under the stat¬ 
ute. 68 The claim for relief need not have stated 
that relief was sought under the statute, if the re¬ 
quest was couched m terms of grace rather than of 
right 69 Plaintiff must establish the loss for which 
he seeks recovery with reasonable accuracy, 70 and 
it must appear that the loss did not result from fault 
or negligence on his part. 71 The amount of recovery 


Acme Fur Dressing Co v U 8, 80 
FSupp 927—Fogarty v U. S, DC 
Minn , 80 F Supp 90. affirmed, C A . 
176 F.2d 599. affirmed 71 S Ct. 5, 340 
U.S 8, 95 L Ed 10 

64. DC—Warner Const. Co. v 
Krug. D C, 80 F.Supp 81 

limitation to unilateral adjustments 
Under statute authorizing govern¬ 
ment departments and agencies to 
settle equitable claims of government 
contractors for losses incurred by 
them between certain dates and pro¬ 
viding that a previous “settlement" 
under First War Powers Act or Con¬ 
tract Settlement Act should not pre¬ 
clude further relief, the quoted term 
is not limited to unilateral adjust¬ 
ments made by government agency 
but extends to agreement or settle¬ 
ment embodied in a contract 
U S.—Charles M Dunning Const Co 
V. U. S.DCOkl, 116 F Supp. 250— 
Howard Industries v U. S. 83 F 
Supp 337. 113 CtCl. 231 
Contra Fogarty v. U S . D C Minn . 80 
FSupp 90. affirmed. CA, 176 F 2d 
699. affirmed 71 S.Ct. 6. 340 U S 8. 
96 L Ed 10. 

DC—Warner Const. Co v. Krug, D 
C.. 80 F Supp. 81. 

65. U S —Warner Const Co. v. U 
S . Ct Cl. 115 F Supp 465 

D.C—Warner Const. Co. v. Krug, D 
C, 80 F Supp. 81. 

Merits of claim 

However, the release may be con¬ 
sidered in determining merits of con¬ 
tractor’s claim for additional relief 
—Warner Const Co v. Krug, supra. 
68. D.C—Cowhlg v. National Mili¬ 
tary Establishment, D C., 109 F. 
Supp 519 

67. US—Fogarty v. U. S, Minn, 
71 SCt. 5. 340 US 8. 96 LEd 10— 
Evans v. U. S., CAMo., 200 F2d 
201—Chalender v. U S, Ct.Cl.. 119 
F.Supp 186—Hub Industries, Inc 
v. U. S.. Ct.Cl. 115 F Supp. 460— 
Holt-Fairchild Co v. U. S, 111 F. 
Supp. 930, 125 Ct.Cl 83—Humphrey 


v U S. 101 F Supp 759, 121 Ct Cl 
390—McGann Mfg Co v U. S. D 
C Pa . 98 F Supp 225—Pennington 
v U S. 95 F Supp 817, 118 Ct Cl 
610—Prebilt Co v U S , D C Mass . 
88 F Supp 588 

DC—Davidson v IT S, DC, 82 F 
Supp 420. affirmed 185 F.2d 897, 88 
1'SAppDC 42 

Nature of claim as determinative 

(1) Under provision of War Con¬ 
tract Hardship Claims Act requiring 
filing of written request for relief on 
claims for losses incurred m per¬ 
formance of war contract before Au¬ 
gust 14. 1945. it is nature of claim 
embodied in request for relief which 
determines whether or not resulting 
loss is cognizable under terms of 
Act—Simpson v U. S, 102 FSupp 
562, 121 Ct Cl 506, certiorari denied 
73 SCt. 10, 344 US 816, 97 L Ed. 
635. 

(2) Mere fact that contractor as¬ 
serted right to legal relief as to 
specific items of losses under war 
contracts with the federal govern¬ 
ment was no bar to recovery when 
he also made sufficient request for 
extra-legal relief under the contract 
settlement act—American Const Co 
v U S.. 107 FSupp. 858. 123 Ct Cl 
408, certiorari denied U S v. Ameri¬ 
can Const Co, 73 S Ct. 780, 345 U.S. 
922. 97 LEd 1354 

Request held sufficient 
U S —Hub Industries, Inc. v. U. S , 
CtCl. 115 FSupp. 450—Charles M. 
Dunning Const Co. v U S, D C. 
Okl, 116 F Supp 250—J&rdme Min 
Co v. U S. Ct.Cl., 115 F Supp 174 
—Holt-Fairchild Co v. U. S., Ill F 
Supp. 930, 125 CtCl 83—McGann 
Mfg Co v U. S.. D C.Pa, 98 F. 
Supp 225—McKenzie v U. S, 96 
FSupp 944, 119 CtCl. 435—Prebilt 
Co v. U S., DC Mass, 88 F.Supp 
588—Milwaukee Engineering & 
Shipbuilding Co v U. S , 83 F Supp 
348, 113 CtCl 276—Howard Indus¬ 
tries v U. S, 83 FSupp 337, 113 
CtCl. 231. 


DC—Cowhlg v National Military 
Establishment, D C. t 109 F.Supp. 
519 

Request within statute held not 
shown 

U S —Fogarty v U S , Minn , 71 S. 
Ct 5, 340 US 8. 95 LEd 10— 
Evans v U. S . C A Mo , 200 F 2d 
201—Grubb v U S. CtCl.. 115 F. 
Supp 909—Hub Industries. Inc v 
U. S , Ct Cl, 115 F Supp 450—Ow¬ 
ens v. U S. 104 FSupp. 1016, 123 
CtCl 1—Depew Paving Co v U. 
S. 104 FSupp 94. 122 CtCl 151. 
certiorari denied 73 S Ct 90. 344 U 
S 854. 97 LEd. 663—Simpson v. U. 
S, 102 FSupp. 662. 121 CtCl 506, 
certiorari denied 73 S Ct 10, 344 U. 
S 816. 97 LEd 635—Pennington v 
U S. 95 FSupp 817, 118 Ct.Cl. 610 
—Acme Fur Dressing Co v. U. S, 
D C N Y . 80 F Supp 927—F G 

Vogt & Sons. Inc v. U. S, D.C Pa., 
79 FSupp 929. 

D C —Davidson v. U. S , D.C, 82 F. 
Supp 420, affirmed 185 F 2d 897, 88 
USAppDC 42. 

68. US —Evans v. U. S., C.AMo, 
200 F.2d 201. 

69. U S —Humphrey v. U. S., 101 F. 
Supp 759. 121 CtCl. 390 

7a US —Howard Industries, Inc., v. 
U S., Ct.Cl. 116 F Supp. 481—Cen¬ 
taur Const Co v. U. S., 83 F.Supp. 
354, 113 Ct.Cl. 269. 

What constitutes loss 

Difference between cost of per* 
formance on war contract and 
amount to be received under terms of 
contract represented loss on contract 
which petitioners were entitled to re¬ 
cover on claim against United States 
under War Contracts Hardship 
Claims Act—McGann Mfg. Co. v. U. 
S , D.C.Pa., 98 F.Supp. 225 

71. U.S.—Milwaukee Shipbuilding 4b 
Engineering Co. v. U S, Ct Cl., 121 
F Supp. 922—Howard Industries* 
Inc, v. U. S.. CtCl., 115 F.Supp. 
481—McGann Mfg. Co. v. U. R, IX 
C.Pa. f 98 F.Supp. 225. 
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is limited to that specified by the statute. 7 * 

Under the First War Powers Act authorizing the 
modification of defense contracts for the facilitation 
of the national defense, so as to relieve the contrac¬ 
tor from losses, administrative officers were granted 
discretion as to whether to afford relief under the 
statute, and the court was not authorized to review 
the decision in the absence of a showing of abuse of 
discretion. 73 Relief under the statute was limited 
to contractors whose work was found to be essential 
to national defense. 74 

(2) Defective or Informal Contracts 

Under provisions of the Contract Settlement Act, a 
contractor who without a formal contract has arranged 
to furnish certain materials or services to a contracting 
agency of the government may be entitled to sue to re¬ 
cover fair compensation therefor where the contracting 
agency fails to settle by agreement his claim therefor. 

Under provisions of the Contract Settlement Act, 
a contractor who without a formal contract has ar¬ 
ranged to furnish certain materials or services to a 
contracting agency of the government may be en¬ 
titled to sue to recover fair compensation therefor 
where the contracting agency fails to settle by 
agreement his claim therefor. 75 Such provision 
does not take from the contractor his right to bring 
suit under the general jurisdiction of the court, 


and does not prevent him from invoking the gen¬ 
eral jurisdiction of the court, and, m the alternative, 
the jurisdiction of the court under the Contract 
Settlement Act. 76 In order to be entitled to recov¬ 
ery under the statute, the contractor must prove 
the existence of a request by a contracting agency to 
furnish materials or services, the request must 
have been relied on in good faith by the contractor, 
the arrangement must have been in strict compli¬ 
ance with the request, and the circumstances must 
be such that basic principles of justice require that 
the contracting agency be held liable. 77 The amount 
of recovery is not necessarily limited to the actual 
cost incurred by the contractor. 78 

Under an earlier statute relating to obligations of 
the government incurred during World War I, gov¬ 
ernment officers were authorized to make adjust¬ 
ment and payment on a fair and equitable basis of 
certain contracts connected with the prosecution of 
the war which were not executed as prescribed by 
law but which had been wholly or partly performed, 
or with respect to which expenditures had* been 
made or obligations incurred prior to a prescribed 
date; and the contractor was authorized to sue for 
recovery in the absence of a satisfactory adjust¬ 
ment. 79 The courts have adjudicated matters relat- 


Vndnly low bids on government 
contract, made through mistakes on 
part of contractor in reading the 
contract and in computing the bid, 
did not constitute such fault or neg¬ 
ligence on contractor's part as would 
bar him from recovering losses un¬ 
der Lucas Act —Ross Engineering 
Co V U S, CtCl. 120 FSupp 188— 
Spicer v. U. S., Ct.Cl., 118 F Supp 377 
Method of work 

Where difficulties of contractor in 
performing government contracts 
arose out of amount of rainfall which 
occurred, as well as out of develop¬ 
ment of labor and machinery prob¬ 
lems, and were such as could not 
have been practicably foreseeable 
and avoidable, method in which con¬ 
tractor planned and carried on his 
work did not constitute such fault 
or negligence as would preclude his 
recovery, in suit under Lucas Act 
for losses Incurred in performance 
of contracts—Spicer v. U. S., supra. 
Lon hold sufficiently established 
U.S.—Waxman v. U. S, 112 F.Supp. 
570, 125 CtCl. 464. 

7*. U.S.—Spicer v U. S, Ct.Cl., 118 
FSupp. 377—Waxman v. U. S. f 112 
F.Supp. 670, 125 CtCl. 464. 

Bosses on all contracts 

Where it was clear from proof that 
net loss to petitioners on all war 
contracts with United States between 
September 16, 1040, and August 14, 


1945, far exceeded the net los«* on pe¬ 
titioners’ contract wi*h T T nited States 
Maritime Commission for manufac¬ 
ture of electric winches, petitioners 
were not barred from recovery for 
loss under such contract because of 
provision of War Contracts Hardship 
Claims Act that no amount should 
be allowed for recovery for loss in 
performance of war contract in ex¬ 
cess of amount of net loss on all 
contracts held by claimant under 
which works, supplies, or services 
were furnished for the government 
between period involved —McGann 
Mf g Co v. U. S., D C.Pa., 98 F Supp 
225. 

Items of cost considered in determin¬ 
ing loss 

U S —Rosner v U S , 113 F Supp 
439, 125 CtCl 614—Waxman v U. 
S. 112 FSupp 570, 125 CtCl 464— 
McGann Mfg Co v. U. S., D.CPa., 
98 F.Supp 225. 

Items of cost or damage held not re¬ 
coverable 

U.S.—Warner Const Co. v U S, Ct 
Cl., 115 F.Supp. 465—Rosner v U 
S, 113 FSupp. 439, 125 CtCl 614— 
McGann Mfg Co v. U. S, DC.Pa., 
98 F.Supp. 225. 

Set-off of profits against losses 

U.S —Warner Const Co. v. U. S , Ct 
Cl.. 116 FSupp. 465 
DC—Cowhig v. National Military 
Establishment, DC, 105 FSupp. 
807. 


73- US —Theobald Industries, Inc 
V. U S. 115 FSupp 699. 126 CtCl 
517. certiorari denied 74 S Ct 676, 
347 US 951. 98 L Ed 1097 

74L U S —Theobald Industries, Inc. 
v. U S, supra. 

75. U S —Rice Barton Corp v. U S , 
88 FSupp 271. 115 CtCl 575—Ala¬ 
bama Flake Graphite Co v U S, 
125 CtCl 635 

Sight of recovery held shown 

US—Electronic Enterprises v U S, 
100 FSupp 944. 120 CtCl 578- 
Rice Barton Coip v IT S , 88 F. 
Supp 271, 115 Ct Cl 575 

Sight of recovery held not establish¬ 
ed 

U S —Alabama Flake Graphite Co v. 
U S.. 125 CtCl 635—Preload Cor¬ 
poration \ US, 115 CtCl 596— 
General Gas Pipe Line Corp. v. U 
S , 115 Ct Cl 1 

76. U S —Pacific Maritime Ass’n v. 
U S, 117 F.Supp 307, 126 Ct.Cl 
216. 

77. US —Electronic Enterprises v. 
U. S, 100 FSupp. 944. 120 CtCl 
578. 

78. U S —Electronic Enterprises v. 
U. S., supra. 

79. US —Wilbur v. U. S ex rel. 
Chestatee Pyrites & Chemical Cor¬ 
poration. AppDC, 53 S.Ct 293, 288 
U.S. 97, 77 LEd 638. 
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ing to the contracts to which the statute applied, 80 
the necessity of a contract, 81 the right of the con¬ 
tractor or claimant, 82 and subcontractors, 83 to sue 
for relief, the losses covered or required to be con¬ 
sidered, 84 and the nature 85 and conclusiveness, 86 
of an award under the statute. 

d. Actions 

(1) In general 

(2) Evidence 

(3) Judgment 

(1) In General 

A right of action against the United States for breach 
of contract becomes vested in plaintiff on the date when 
the contract is breached, and It is enforceable until 
waived or abrogated by the acts or conduct of the parties. 

Claims founded on contract express or implied 
may be asserted against the United States, as dis¬ 
cussed infra § 138, and a contractor may sue in the 
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federal courts to enforce such a claim, the govern¬ 
ment having consented thereto, as considered infra 
§ 177. A nght of action against the United States 
for breach of contract becomes vested in plaintiff 
on the date when the contract is breached, 87 and it 
is enforceable until waived or abrogated by the acts 
or conduct of the parties. 88 Where suit is on a con¬ 
tract with the United States, if the contract is not 
express there must be a showing that it is implied 
m fact, and it is not sufficient that it arises by im¬ 
plication of law ; 89 and where a suit is based on an 
express contract, there is no basis for a recovery on 
a quantum meruit. 90 Suit under the Contract Set¬ 
tlement Act may be brought in any court of compe¬ 
tent jurisdiction, including a state court, where the 
contracting agency is a corporation controlled by the 
United States 91 An action against the United 
States founded on contract must be brought within 
the time limited by law, 92 and laches may bar re¬ 
lief. 93 The government may interpose all proper 


I>C.—Compania Minera De Jutinicum 
v Ickes, 66 F 2d 208. 62 App D C 
228 

The principal object of tho War 
Minerals Belief Act of 1919 was to 

relievo persons and companies who 
had been in\lted by the government 
to invest money in the production or 
preparation for the production of 
certain metals or materials for u«*e 
in the war and wrho had incurred ex¬ 
pense and suffered losses because of 
the armistice ajid the lack of market 
for such products —Grover v. Merritt 
Development Co. DC Minn, 47 F 
Supp 309 

80. U S —International Arms & Fuze 
Co v U S, 76 CtCl 424 

65 C J p 1317 note 82 

81. US—Jacob Reed's Sons v V 
S, CtCl. 47 SCt 339, 273 US 200, 
71 L Ed 608 

65 C J p 1317 note 83. 

82. D C —Crowley v. Ickes, 83 F 2d j 
673, 65 App D C 316—Ickes v Cu- 
yuna Mm & Inv Co.. 69 F 2d 662, 
63 App DC 91. certiorari denied 
Ouyuna Min & Inv Co v. Ickes, 55 
S Ct 73, 293 U S 662. 79 L Ed 662 
—Compania Minera De Jutinicum 
v Ickes. 66 F.2d 208, 62 App DC. 
228. 

65 C.J. p 1317 note 84. 

83. Ind—Irwin's Bank v. Fletcher 
Savings A Trust Co. 146 NE 869. 
195 Ind 669, reheard 146 N.E. 909. 
195 Ind 669. 

84. US—Wilbur v. U. S. ex rel 
Chestatee Pyrites A Chemical Cor¬ 
poration. App DC, 53 S.Ct 293, 
288 US. 97. 77 L.Ed. 638—Crowley 
v. Ickes, 107 F.2d 256. 71 App DC 
67. certiorari denied 60 SCt 582, 
809 U.S. 662, 84 L.Ed 1010—Arko 
Mining Co. v. Ickes, 72 F.2d 189, 63 


App DC 321, certiorari denied 55 
SCt 124, 293 US 608. 79 LEd 698 
—Aguilera v Ickes. 66 F2d 206. 
62 App D C 226, certiorari denied 
54 SCt 121, 290 US 684, 78 LEd 
590 

85. IT S —Armour & Co v. U. S . 67 
CtCl. 519 

86. U S —Work v U S ex rel Ches¬ 
tatee Pyrites & Chemical Corpora¬ 
tion. App DC 45 SCt 256, 267 U 
S 185. 69 LEd 566 

DC—Crowiev v Ickes. 107 F 2d 256. 
71 App DC 57, certiorari denied 60 
SCt 582. 309 US 662, 84 LEd 
1010—Arko Mining Co v Ickes. 72 
F 2d 189. 63 App D C 321. certio¬ 
rari denied 55 SCt 124 293 US 

608. 79 LEd 698—Aguilera v 

Ickes. 66 F 2d 206, 62 APP D C 226. 
certiorari denied 54 S Ct. 121, 290 
U S 684. 78 LEd 690. 

65 C J p 1317 note 87. 

Btviiw 

U S —Wilbur v U S ex rel. Chesta¬ 
tee Pyrites & Chemical Corpora¬ 
tion, App DC. 53 SCt 293, 288 U 
S 97, 77 LEd. 638 

87. U S —Brookridge Farm v U. S , 
D C Colo . 27 F Supp. 909, affirmed, 
CCA. U S v Brookridge Farm, 
111 F 2d 461 

88. US —Brookridge Farm v. U. S , 
supra. 

89. US—Morse Dry Dock & Repair 
Co v U. S. 77 Ct.Cl. 57, certiorari i 
denied 54 SCt 457, 291 U.S 672, 
78 LEd. 1061. 

The facts do not show any agree¬ 
ment, either express or implied, for 
compensation by the United States 
for the w ork in question —Morse Dry 
Dock & Repair Co. v. U S, supra. 

90. US —Frazier-Davis Const Co v 
U. S , 100 Ct Cl 120—Steel Products 
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Engineering Co. v U. S, 78 CtCl. 

| 410 

91. Miss—Walsh Const Co v Da¬ 
vis. 37 So 2d 757. 204 Miss 509. 

92. US —Modern Engineering Co. v. 
V S. CtCl, 113 F Supp 685 

Claim under War Contract Hardship 
Claims Act 

U S —Modern Engineering Co. v. U 
S . supra—Centaur Const Co v. U. 
S, 83 F Supp 351, 113 CtCl 288, 
certiorari denied 70 S.Ct. 74, 338 U 
S 826, 94 L Ed 602. 

Contract Settlement Act 

(1) Suit on informal war contract 
under Contract Settlement Act, which 
was appealed to the Court of Claims 
within 90 days after adverse decision 
by Appeal Board of the Office of 
Contract Settlement was not subject 
to the defense of the specific Statute 
of Limitations contained in the Con¬ 
tract Settlement Act —Gonzolez v. U. 
S. 106 F Supp. 180, 123 Ct.Cl. 222. 

(2) The six month period for ap¬ 
peal from action of governmental 
department or agency in either grant¬ 
ing or denying claim made under the 
contract settlement act was to be 
computed from date claimant re¬ 
ceived notice of W&r Contract Hard¬ 
ship Claims Board’s action denying 
contractor’s claim rather than date 
of such decision.—American Const 
Co v U. S., 107 F Supp. 858. 123 Ct 
Cl. 408, certiorari denied U. S. v_ 
American Const Co. 73 S.Ct 780, 345 
U S 922, 97 L.Ed 1354. 

(3) Claim held not barred.—John¬ 
son v R. F. C, D.C.Tenn., 94 F.Supp. 
214—Rice Barton Corp. v. U. S., 88 
F Supp. 271, 115 CtCl. 575. 

93. U S.—Arundel Corp. v. U. S., 12X 
CtCL 741. 
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defenses.* 4 

Plaintiffs pleading in an action on a contract ex* 
press or implied brought against the United States 
must be sufficient to state a cause of action, 95 and 
such rule applies m an action brought under the 
War Contracts Hardship Claims Act to recover for 
a loss suffered on a war contract, 96 or m an action 
brought under the Contract Settlement Act for com¬ 
pensation on termination of a war contract by the 
United States, 97 or to recover compensation under 
an informal contract. 98 Where questions may not 
properly be determined without proof being taken, 


a demurrer to the petition will be overruled." 
Plaintiff may be permitted to amend his petition. 1 
General rules apply as to findings. 2 

(2) Evidence 

In an action against the United States based on 
contract, plaintiff contractor has the burden of establish¬ 
ing his case by a preponderance of the evidence, but the 
burden of establishing defensive matter rests on the gov¬ 
ernment. Only competent and material evidence is ad¬ 
missible. 

In a suit against the United States based on con¬ 
tract, plaintiff contractor has the burden of estab¬ 
lishing his case by a preponderance of the evidence, 3 


Claim under Contract Settlement Act 

U.S —Johnson v. R. F. C. DC Tenn , 
94FSupp 214 

Disallowance of entire cl aim held not 
justified 

U S —Maxan Dress Corp v. U. S.. Ct. 
Cl, 115 F Supp 439. 

94. Defense field not waived 

I>C—U S v Cunningham, 125 F2d 
28. 75 U S App D C. 95 

Matters field not to oonstitute de¬ 
fense 

U S —Girard Trust Co v U S, C.C. 
AhL, 149 F.2d 872 

95. U.S.—Ryan Stevedoring Co v. 
U. 8, CANT, 175 F 2d 490, cer¬ 
tiorari denied 70 S Ct. 249, 338 U S. 
899. 94 L Ed 553 

Allegations field m&ificient 

U S —Cleveland Wrecking Co. of Cin¬ 
cinnati v. U. S, 107 F Supp 590, 
123 CtCl 372—Delta Equipment & 
Const. Co v U. S, 104 FSupp 649, 
122 Ct Cl 340—Beuttas v U S , Ct 
Cl., 77 FSupp. 933, followed in 77 
F.Supp 937—Chernus v. U S, 75 F 
Supp. 1018, 110 Ct.Cl. 264—E & F 
Const. Co. v. U. S.. 75 FSupp. 460, 
110 Ct.Cl 172—Peter Kiewlt Sons* 
Co. v. U. S.74FSupp. 166, 109 Ct. 
CL 517—Guion v. U. S, 69 PSupp. 
341, 108 CtCL 186—William J. Kel¬ 
ly Co. v. U. S., 116 CtCl. 415 

Allegations field insufficient 

(1) In general.—Ryan Stevedoring 
Co v U. S, C A N.T., 175 F 2d 490, 
certiorari denied 70 S Ct 249. 338 U. 
S 899, 94 L Ed 553—Gearon v. U S, 
CtCl., 115 F.Supp 910—Royal Sun¬ 
dries Corp. v U S , D C.N Y., 112 F. 
Supp. 244—Guion v. U. S, 69 F.Supp 
341, 108 Ct.Cl. 186—J. F. Barbour & 
Sons v. U. S, 63 F.Supp 348, 104 Ct. 
CL 360—Musher Corp. v. U. S., 118 CL 
Cl. 259. 

(2) In action under Tucker Act by 
low bidder against United States and 
officers of procurement agency seek¬ 
ing nullification of award of contract 
to higher bidder and grant thereof to 
plaintiff, or money damages. United 
States was real party in interest so 
far as complaint disclosed, and where 
complaint failed to disclose statutory 


warrant by way of consent to be 
sued, it failed to state cause of ac¬ 
tion —Royal Sundries Corp v. U. S, 
DCN.T., Ill FSupp. 136 

96. U S —General Cas Co. of Amer¬ 
ica v. U S, 101 FSupp. 753, 121 
CLC1 200. 

Necessary allegations 

In absence of allegations that con¬ 
tractor had incurred net loss on war 
contracts with government or that 
claim for relief had been filed under 
First War Powers Act, petition fail¬ 
ed to make out case under Lucas Act 
—Luff v U. S, 100 FSupp 925, 120 
CtCl 682 

Pleading field sufficient 

U S —Jardme Mm. Co v U S , 88 F 
Supp 265, 115 CtCl 279—Pittston- 
Luzerne Corp v. U S , D C Pa , 84 
F Supp. 800—Modern Engineering 
Co v U S, 83 F Supp. 346, 113 Ct. 
Cl 272 
Dismissal 

(1) Cause of action under Hard¬ 
ship Claims Act should not be dis¬ 
missed because of Inadequate aver¬ 
ments or ambiguities as to right of 
recovery—Stephens-Brown v. U. S., 
D.C Mo.. 81 F.Supp. 969 

(2) Where contractor seeking re¬ 
lief under the War Contract Hard¬ 
ship Claims Act filed a petition al¬ 
leging numerous requests for relief 
with respect to its losses, but did not 
make letter relied upon as request for 
relief a part of the petition, Court of 
Claims could not consider question 
of whether letter was the type of re¬ 
quest for relief contemplated by the 
statute, on a motion to dismiss.— 
Jardine Min. Co. v. U S, 88 FSupp. 
265, 116 Ct.Cl 279. 

97- U S —Collord v. R. F. C., D.C.Pa., 
94 F.Supp 828. 

Pleading bald not subject to dis- 
miaeal on motion 

U.S—Kalis Clothing Mfg. Co. v. U 
S., 109 FSupp. 241, 124 CtCL 176. 

98. U S.—Oerlikon Mach. Tool 

Works Buehrle A Co. v. U. S. t 118 
CtCl. 614. 

99. U.S.—Dick v. U. S, 82 F.Supp. 
326, 113 Ct.Cl. 94. 
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1. U S.—Assets Service Corp. v. U 
S.. 121 Ct Cl 308 

2. Matters to fie determined 

In contractor's suit to recover from 
the United States the sum deducted 
from contract price, as liquidated 
damages for delay in completion of 
contract under proviso of Standard 
Form of Government Construction 
Contract that contractor shall not be 
charged with liquidated damages be¬ 
cause of delays due to unforeseeable 
causes bevond control of contractor, 
including floods, the Court of Claims 
In the first instance was required to 
determine whether contractor was 
concluded by findings of contracting 
officer that high water causing delay 
was foreseeable, and, if not. to make 
findings as to foreseeability —U. S. v. 
Brooks-Callaway Co, Ct Cl, 63 S.Ct. 
474, 318 US 120. 87 LEd 653 
Findings field not unreasonable 
U S —Hanson v. U S.J 92 F Supp. 972, 
117 Ct Cl. 605. 

3. US—Suncook Mills v. U S. D.C. 
Mass . 44 F Supp 744 —Harry Kauf¬ 
man, Inc, v U. S. p 60 F.Supp. 768, 
104 Ct.Cl. 244. 

Cancellation of contract 

In action in Court of Claims 
against the United States for loss of 
anticipated profits allegedly caused 
by defendant's cancellation of con¬ 
tract for manufacture of certain ar¬ 
ticles, the plaintiff had the burden 
of proving that it was ready and able 
to deliver the articles in the quanti¬ 
ties and at the times required by the 
contract—U. S. v. Penn Foundry & 
Mfg Co.. CtCl., 69 S.CL 1009, 337 U. 
S. 198, 93 L.Ed. 1308. 

Recovery of liquidated damages 
Where under plaintiff's contract 
with the Government to furnish a 
stated number of articles by given 
dates the Government, in accordance 
with the terms of the contract, termi¬ 
nated it for delays and advertised 
for bids and placed a contract else¬ 
where for similar articles, charging 
the excess cost and liquidated dam¬ 
ages to the plaintiff, all in accordance 
with the provisions of the contract, 
the burden of proof Is upon the plain¬ 
tiff In a suit In which plaintiff alleg- 
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but the burden of establishing defensive matter rests 
on the government, 4 so that in a contractor’s action 
to recover sums allegedly improperly withheld by 
the government from final payment on the contract, 
the burden is on the government to establish breach 
of contract and ensuing damage, which it claimed 
justified the deductions in question. 5 In order to es¬ 
tablish his claim, it is necessary for the claimant 


to produce his witnesses in court either in person 
or by deposition, interrogate them, and subject them 
to cross-examination ; 6 and only competent and ma¬ 
terial evidence is admissible. 7 

General rules as to weight and sufficiency of evi¬ 
dence apply m actions based on contracts with the 
United States, 8 such as actions for breach of con¬ 
tract generally, 9 actions for rescission, 10 claims lin¬ 


es that the Government was not put 
to excess costs and that it did not 
suffer liquidated damages—Miller v 
U S f 106 CtCl 239 
War oontraot hardship claim 
U S —Howard Industries, Inc t v. TJ 
S f CtCl., 116 F.Supp 481 
Suit by lessor for breach of lease 
U S —Farm Sec Administration, 
Dept, of Agriculture, v Herren, C 
CAArk, 165 F 2d 664, certiorari 
denied 68 S Ct. 904, 333 U S. 875, 92 
L* Ed 1151 

4. US —Container Co. v. U. S., 90 F. 
Supp. 689, 116 Ct Cl. 706 

Value of capital stock 

In determining right of govern¬ 
ment contractor to recover amount of 
capital stock tax paid, as a reimburs¬ 
able item of cost under a cost-plus- 
fixed-fee. contract, burden of prov¬ 
ing alleged fact that corporation at¬ 
tempted to defraud the United States 
by improperly declaring the value of 
its capital stock, was on the govern¬ 
ment—North Am. Aviation of Kan. 
v. U S., 67 F.Supp. 1007, 107 CtCl. 
69. 

Excuse for delay 

In contractor’s action for damages 
for delay of government in furnish¬ 
ing models which government was re¬ 
quired to furnish under contract, con¬ 
tractor carried burden resting upon 
it, when it showed failure to deliver 
models on time, and burden of show¬ 
ing excusable reason therefor was 
cast on the government—George A 
Fuller Co v. U. S, 69 FSupp 409. 
108 CtCl. 70. 

5. US —Brown & Hoot Inc. ▼. U. S, 
CtCl., 116 F.Supp. 732. 

«. U.S.—De Leon v. U. S. # 117 CtCl. 
806. 

7. U S.—Wood v. U. S., 36 CtCl. 418 

Official table 

In action against United States on 
hauling contract, official basic table 
for hauling and testimony of quali¬ 
fied witnesses that rates therein pro¬ 
vided were fair and reasonable for 
hauling done under contract consti¬ 
tuted legal proof as to reasonableness 
of sum allowed by trial court—U. S. 
v. Lundstrom, C.C.A.Or., 139 F.2d 792. 
Evldenoe hold inadmissible 
U.S.—Monks v. U. a, 79 CtCl. 302. 

a U.a— Wagner Whirler & Derrick 
Corp. v. U. a. Ct CL, 121 F.Supp 
M4 —John A. Johnson Contracting 


’ Corp v. U S. 98 FSupp. 154, 119 
Ct Cl. 707—Perkins Gins v U. S, 84 
FSupp 1018, 114 CtCl 372 
Cal —Sanborn v. Federal Crop Ins 
Corp, App , 208 P 2d 728. 

Evidence held Insufficient 

(1) In general—Lym-Horman 
Const Co. v. U. S., 118 CtCl. 202— 
Martinolich v U S., 115 Ct Cl. 798— 
Breymann v.j U. S, 105 CtCl. 400. 

(2) To show contractual agree¬ 
ment—Fulmer v. U. S„ DC Ala, 83 
FSupp 137—Hipkins v U S, 111 F 
Supp 274. 124 CtCl. 708—Dino v. U. 
S.. 119 CtCl. 307. 

(3) To show such a lack of good 
faith in presentation of claimant's 
evidence as to amount to fraud re¬ 
quiring dismissal of claimant's peti¬ 
tion regardless of merits of the claim 
—Hedin v. U. S„ 69 F.Supp. 113, 107 
CLCl. 558. 

(4) To support counterclaim—Lof- 
tis v. U. S.. 76 F.Supp. 816, 110 Ct 
Cl. 551. 

9. U.S —Continental Ill. Nat. Bank & 
Trust Co. of Chicago v. U. S., OtCl., 
115 F.Supp. 892. 

Evldenoe held sufficient 

(1) In general.—Kipe Offset Proc¬ 

ess Co. v. U. S. f DC NY., 122 F.Supp. 
343—Thompson v. U. S, CtCl, 124 
F.Supp. 645—Ottinger v. U. S.. 106 
FSupp. 198, 123 CtCl. 23—James 

Stewart Corp. v. U. S. f 71 F.Supp. 
235. 108 CtCl. 596. 

(2) To warrant recovery-—Daitz 
Flying Corp. v. U. S., C.C.A.N.Y., 167 
F 2d 369—Silas Mason Co. v. U. S., 
116 CtCl. 1. 

(3) To bar recovery. 

U S —J. C. Decker, Inc., v. U. S. f 93 
F.Supp. 631, 117 CtCl. 703. 

Cal—Sanborn v. Federal Crop Ins. 
Corp , App., 208 P 2d 728. 

(4) To show that principal cause 
of contractor's losses was due to its 
own neglect and careless supervision 
—James Stewart Corp. v. U. S, supra. 

(6) To show that contracting offi¬ 
cer exercised in reasonable manner 
the discretion conferred upon him 
with respect thereto by the contract 
—Wm, Eisenberg & Sons, to Use of 
<A2tn& Cas. & Sur. Co., v. U. S.. 75 F. 
Supp. 1006, 110 CtCL 388. 

(6) To show that contractor agreed 
to oral modification of written speci¬ 
fications.—Warren Bros. Roads Co. v. 
U. S* 105 F.Supp. 826, 123 CLCL 48. 
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(7) To sustain finding that United 
States was negligent in failing prop¬ 
erly to brace, block and fasten the 
machines in the railroad cars, and 
that such failure was a proximate 
cause of the damage—U. S. v. Scri- 
nopskie, C.A.Tex, 179 F 2d 969. 

(8) To show that the seller was at 
all times ready, willing and able to 
perform its obligations under the con¬ 
tract and that seller was prevented 
from doing so by wrongful cancella¬ 
tion by the United States—David J. 
Joseph Co. v. U. S., 82 FSupp. 345, 
113 Ct Cl. 3 

Evidence held Insufficient 

(1) To establish breach of con¬ 
tract by government—Thompson v. 
U. S, CtCl, 124 FSupp. 645—Hedin 
v U. S, 69 FSupp 113, 107 CtCl. 
558—Haggar Co v U S.. 121 CtCl. 
891—Page and Nelson v U. S, 120 
Ct.Cl. 27—Pearson, Dickerson, Inc. v. 
U. S , 115 Ct Cl 236—Arundel Corp. v. 

U S, 115 CtCl. 92 

(2) To warrant recovery—Arundel 
Corp v. U S, 12-1 Ct-Cl. 741—Bass 
v. U. S. 121 Ct Cl 436. 

(3) To establish right of recovery 
by contractor on behalf of subcon¬ 
tractor—Pearson, Dickerson, Inc., v. 
U. S, supra. 

(4) To show that government's 
agent had made warranty.—Barling 
v. U. S, CtCl, 111 FSupp. 878. 

(5) To show that government im¬ 
properly rejected goods as not In 
compliance with contract specifica¬ 
tions —Aermotive Equipment Corp. v. 
U. S, DC Mo., 99 F.Supp. 958. 

(6) To support finding in accord¬ 
ance with government's contention 
that seller was notified of rejection 
within a few days after goods were 
inspected—Cudahy Packing Co. v. U. 
S., 75 F Supp 239, 109 Ct.CL 833. 

(7) To sustain plaintiffs' contention 
that their consent to the deletion of 
certain work from the contract was 
obtained under duress.—Page and 
Nelson v. U. S. # 120 Ct.Cl. 27. 

| (8) To show authority of officer to 

contract for purchase of generator 
on behalf of the United States—Gor¬ 
don Woodroffe Corp. v. U. S., 104 F. 
Supp. 984, 122 CLCl. 722, certiorari 
denied 73 S.Ct. 228, 244 U.6. 908, 97 
L.Ed. 70L 

10l Bvidsaoe lislfi iisnfidMt 

U.S.—Handler Motor Ca r. U. &, 1*1 
Ct.CL 8 id. 
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der leases of property to the United States, 11 actions 
to recover for losses incident to the termination of 
war contracts, 12 and suits on claims for reimburse¬ 
ment of losses under the War Contracts Hardship 


Claims Act. 12 Numerous decisions have adjudi¬ 
cated the sufficiency of the evidence with respect to 
claims for compensation or the price fixed by the 
contract, 14 additional compensation, 15 the amount 


11. U S.—Container Co v IT S. t 90 
F.Supp. 689, 116 CtCl. 706. 

BvIAwm held sufficient 

(1) In general—Syquia v U. S, 
Ct.Cl. f 124 F Supp 638—Sutcliffe Stor¬ 
age ft Warehouse Co v U S, 112 F 
Supp 590. 125 Ct.Cl. 297—Container 
Co. v. U. S. t 90 F.Supp. 689. 116 CtCl. 
706 

(2) To establish right of recovery 
for repair and restoration of proper¬ 
ty after termination of lease —City of 
New York v. U. S., 97 F.Supp. 808, 119 
CtCl. 769. 

(3) To fix amount of recovery.— 
Shaheen v U S. DCKy., 120 F. 
Supp. 574—Brooklyn Waterfront Ter¬ 
minal Corp v U S, 90 F.Supp 943, 
117 Ct.Cl 62, certiorari denied 71 S Ct 
493. 340 US. 931, 95 LEd 672--Con- 
solidated Laundries Corp v U S, 
CtCl., 121 F Supp. 516—Singer v. U 
S, CtCl. 115 F Supp 166. 

Evidence held insufficient 

(1) In general—Container Co v 
U. S. 90 F Supp. 689, 116 CtCl 706 

(2) To establish a right of recov¬ 
ery.—Farm Sec Administration, Dept 
of Agriculture, v. Herren. CCA Ark. 
165 F 2d 554, certiorari denied 68 S 
Ct. 904, 333 US 875, 92 LEd 1151— 
Warburton v U S, DC Utah, 109 F. 
Supp. 919—Fleetwood Hotel Co v. 
U. S, 115 CtCl 84 

(3) To indicate an intention on the 
part of the Government or the man¬ 
ufacturer to treat a concurrent con¬ 
tract for the building of certain fa¬ 
cilities as a part of the transaction 
concerned with the leasing of the 
machinery.—John H Dulany & Son 
v U. S, 96 F Supp 954, 119 CtCl 
358. 

12. U.S—Preload Corporation v. U. 
S , 116 Ct Cl. 696 

Evidence held sufficient 

(1) In general.—Preload Corpora¬ 
tion v. U. S , supra 

C2) To establish that plaintiff had 
not been paid for cost of service 
plaintiff had performed on work in 
progress when contract was terminat¬ 
ed—Hanson v. U S, 92 FSupp. 972, 
117 Ct Cl 605. 

Evidence held insufficient 
U S —Hanson v. U. S, supra. 

13. U.S—American Const Co v. U 
S. 107 FSupp. 858, 123 CtCl. 408, 
certiorari denied U S v. American 
Const Co. 73 S Ct. 780, 345 U.S. 
922, 97 L Ed 1354 

Evidence held sufficient 

(1) In general—Evans v. U S., C 
A.Mo , 200 F.2d 201. 

(2) To establish contractor’s loss¬ 
es, and that such losses were not 


due to contractor’s acts.—Charles M 
Dunning Const Co. v. U. S., D C Okl., 
115 F Supp 250 
Evideaoe held insufficient 

(1) To establish amount of loss — 
Howard Industries, Inc. v. U. S, Ct. 
Cl, 115 F.Supp. 481 

(2) To show reasonable cost of 
completion of contract by United 
States—Evans v. U. S., CAMo., 200 
F 2d 201. 

Frima facie case 

In an action by a contractor 
against the United States under the 
War Contract Hardship Claims Act 
for relief from alleged losses suffered 
in performance of contract, a prima 
facie case of lack of fault or negli¬ 
gence on part of contractor may be 
established, if, on completed record, 
it does not appear that contractor 
was negligent—Howard Industries, 
Inc, v. U S, CtCl, 116 FSupp. 481 

14. U S.—Wagner Whirler & Derrick 
Corp v U S. CtCl, 121 FSupp 
664—Great Lakes Dredge & Dock 
Co v U S. 62 FSupp 675. 104 Ct 
Cl 818, certiorari denied 66 S Ct 
1342, 32*8 US 852, 90 LEd 1625- 
Pope v. U. S, 62 FSupp 408. 104 | 
Ct Cl 496, certiorari denied 66 S 
Ct. 334, 326 US 780, 90 LEd 472, 
rehearing denied 66 S Ct 520, 327 
U.S. 813, 90 LEd 1038, rehearing 
denied 66 S Ct 1335, 328 US 879, 90 
L.Ed 1647 

Evidence held sufficient 

(1) In general—Kerrigan Iron 
Works, Inc v U S, D C Tenn , 106 F 
Supp 692—Bell Aircraft Corp v U 
s. 100 FSupp 661, 120 CtCl 398. af¬ 
firmed 73 SCt. 102, 344 US. 860, 97 
LEd 668 

(2) To warrant recovery of price 
of goods sold —Corporation Argentina 

| De Productores De Carnes v. U S, 
115 CtCl. 679 

(3) To show performance by plain¬ 
tiff—Spartan Aircraft Co. v U. S, 
100 FSupp. 171, 120 CtCl. 327. 

(4) To show that the goods sup¬ 
plied under the contmct did not com¬ 
ply with specifications and were prop¬ 
erly rejected—Kemp v. U. S., D.C 
Md , 38 F Supp 568 

(5) To establish that the deduction 
from agreed consideration in contract 
for material and work eliminated was 
fair and equitable—Millimet Const 
Co v. U S, 83 F Supp 691, 113 Ct Cl 
316 

(6) To establish existence of reim¬ 
bursable item of cost on performance 
of cost plus contract—Bell Aircraft 
Corp v. U. S, supra—Todd Ship¬ 
yards Corp. v. U. S., 93 FSupp. 807, 
117 CtCl. 766. 


Evidence held insufficient 

(1) In general—H Daroff ft Sons 
v. U. S, D.C Pa., 95 FSupp. 727— 
Suncook Mills v U S , D C Mass , 44 
F.Supp. 744—Millimet Const Co. v 
IT S, 83 FSupp 691. 113 CtCl. 316— 
Pfotzer v U S. 77 FSupp 390. Ill 
Ct Cl. 184, certiorari denied 69 S Ct 
237, 335 U.S 885, 93 LEd 424—Som¬ 
ers Const, Co v. U. S, 106 CtCl 1— 
Breymann v. U. S, 105 CtCl. 400. 

(2) To show defective performance 
by plaintiff—Spartan Aircraft Co v 
U. S, 100 F'Supp. 171, 120 CtCl 327 

(3) To show attempt to defraud 
government —Branch Banking & 
Trust Co v U. S. 98 FSupp. 757, 
120 CtCl 72, certiorari denied IT S 
v Branch Banking and Trust Co, 72 
SCt. 200. 342 US 893, 96 LEd 669 
—Anthony P Miller. Inc, v. U. S., 77 
F Supp 209, 111 Ct Cl 252 

(4) To warrant recovery tor more 
than the contract pnee—Cities Serv¬ 
ice Oil Co v. U. S, 118 CtCl 113, cer¬ 
tiorari denied 71 SCt. 1014, 341 U 
S 947, 95 LEd 1371 

15. U S —John A Johnson Contract¬ 
ing Corp v U S. 98 FSupp 154, 
119 CtCl 707—Loftis v U S, 76 
FSupp 816 110 CtCl 551—Mary¬ 
land Sanitary Mfg Corp v. U. S, 
119 CtCl 100 
Evidence held sufficient 

(1) To warrant recovery—Loftis 
v U S, 76 F Supp 816, 110 Ct Cl 
551—Walsh Bros v T T S, 69 FSupp 
125, 107 CtCl 627—MacDougald 
Const Co v. IT S, 122 CtCl 210— 
Myers v U S, 120 CtCl 126 

(2) To establish that contractor 
and his superintendent protested di¬ 
rections that certain work be done 
under contract and that they request¬ 
ed written instructions of govern¬ 
ment inspector and certain engineers 
—Onno v U S., 77 FSupp. 938, 111 
CtCl 491. 

(3) To show that contractor had 
encountered changed conditions in 
certain construction areas within the 
clear intent and meaning of article 
of contract providing for additional 
compensation in such case.—Loftis v. 
U. S., supra 

(4) To show that it was the under¬ 
standing and intention of officials 
representing both contracting parties 
that plaintiff should receive compen¬ 
sation In addition to that specified m 
the contract—Stiers v. U. S, 121 Ct 
Cl. 157. 

(5) To establish other particular 
matters with respect to excess w r ork 
performed or excess expense incur¬ 
red—Western Well Drilling Co v 
U. a, D.C.Cal., 96 FSupp. 377— E ft 
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thereof, 16 the propriety of deductions from the con¬ 
tract price attempted to be made by the United 
States, 17 reimbursement for loss resulting from de¬ 
lay, 18 extent of delay, 16 responsibility for delays, 20 
and the amount of damages generally 21 


(3) Judgment 

In an action based on a contract with the United 
States, the court may award Judgment In accordance 
with the proof presented. 

In an action based on a contract with the United 
States, the court may award judgment in accordance 
with the proof presented. 22 The court of claims has 


P. Const. Co v. U. S, 89 F Supp 
541. 116 CtCl 512—Great Lakes 

Dredge & Pock Co v U. S.. 62 F 
Supp 675, 104 CtCl 818, certiorari 
denied 66 SCt. 1342. 328 US 852. 90 
LEd. 1625—Dameron & Kenyon, Inc 
v. U S. f 96 Ct Cl 133. 

Evidence held insufficient 

(1) To warrant recovery.—Wagner 
Whirler & Derrick Corp v. U S, Ct 
Cl. 121 FSupp 664—John A. John¬ 
son Contracting Corp. v. U S , 98 F 
Supp 154, 119 CtCl. 707—J B Mc¬ 
Crary Co. v U S. 84 F Supp 368, 
114 CtCl. 12—Millimet Const Co v 
IT S. 83 F.Supp 691. 113 Ct Cl 316— 
Pfotzer v. U. S, 77 F Supp 390. Ill 
CtCl 184. certiorari denied 69 SCt 
237, 335 US 885, 93 LEd 424—Loftis 
v U S. 76 FSupp 816, 110 CtCl 551 
—Wm Eisenberg & Sons, to Use of 
.AStna Cas. & Sur Co, v IT. S, 75 F 
Supp 1006, 110 CtCl 388—Addison 
Miller, Inc, v U. S, 70 F.Supp 893, 
108 CtCl. 513, certiorari denied 68 
SCt 217, 332 US 836, 92 LEd 408— 
Walsh Bros v IT S, 69 F Supp 125, 
107 CtCl 627—Joseph A Holpuch Co 
v U S, 67 F Supp 945, 104 CtCl 
254, reversed on other grounds 66 
SCt 1000, 328 US 234, 90 LEd ir92, 
Joseph A. Holpuch Co v. U S, 67 F 
Supp 949. 104 CtCl 271. reversed on 
other grounds 66 S Ct 1000. 328 IT S 
234, 90 LEd. 1192—Arundel Corp v 
U S, 121 CtCl. 741—Page and Nel¬ 
son v U. S. f 120 CtCl 27—Ambursen 
Dam Co v. U. S, 86 CtCl 478. 

(2) To show failure of proof of 
right to recover for additional ex¬ 
pense—Loftis v U S, 76 F Supp 
816, 110 CtCl 551—Central Excava¬ 
tors, Inc., v. U. S, 116 CtCl 744. 

16. Evidence held sufficient 
U.S.—Palumbo v. U S, 113 FSupp. 
450, 126 CtCl 678—Penner Instal¬ 
lation Corp. v U S, 86 F Supp 129, 
114 CtCl 571, affirmed 71 SCt 278. 
340 US 898, 95 LEd 651. rehear¬ 
ing denied 71 SCt 356, 340 US 
923. 96 LEd. 667—Loftis v. U S. 
76 FSupp. 816, 110 CtCl 551— 
George A Fuller Co v. U S, 63 
F.Supp. 765, 105 CtCl. 248—Mac- 
Dougald Const Co v U. S, 122 Ct 
Cl. 210. 

Evidence held insufficient 

U S. — Maxan Dress Corp v. U. S , 
Ct.Cl.. 115 F.Supp. 439. 

- Doubtful fact issues 

Where corporation hi February, 
1944, requested compensation, pursu¬ 
ant to contract clause, for expenses 
incurred in protecting government- 
owned property from further damages 


subsequent to fire in corporation’s 
factory, contracting officer promptly 
requested itemized list of expenses 
and substantiating evidence but de¬ 
spite further requests data was not 
furnished until December, 1948, pro¬ 
longed and unexplained delay justi¬ 
fied resolution of doubtful fact issues 
against corporation, in action for 
amount expended in protecting gov¬ 
ernment property — Maxan Dress 
Corp. v. U. S, supra 

17. Evidence held sufficient 

(1) In general—Fenton Storage Co 
v. U S , 92 Ct Cl 465 

(2) To show shortages in ship¬ 
ment justifying deduction.—F. L 
Behling Co. v. U. S, 109 F Supp. 263, 
124 CtCl. 265 

Evidence held insufficient 
US—Zwelg v. IT S, DC Tex. 60 F 
Supp 785—Miller v. IT S , 106 Ct Cl 
239—Fireman’s Fund Indem Co v 
U. S. 93 CtCl 138 

18. Evidence held sufficient to war¬ 
rant reoovery 

U S —Continental Ill. Nat Bank & 
Trust Co of Chicago v U. S , Ct Cl. 
115 F Supp 892—Bushnell Steel Co 
v. U S. 91 FSupp 576, 117 CtCl 
348—Kirk v U. S . 77 FSupp 614, 
111 CtCl 552—Addison Miller, Inc, 
v U S. 70 F Supp 893, 108 CtCl 
513, certiorari denied 68 SCt 217, 
332 ITS 836, 92 LEd 408—Lan- 
goma v U S, 125 CtCl 366. 
Evidence held insufficient 
U S —George J. Grant Const. Co v. 
U S. 109 FSupp 245, 124 CtCl 
202—Kremer v U S, 88 F Supp 
740, 116 Ct.Cl 358—J. J. Kelly Co 
v U. S. 69 FSupp 117, 107 CtCl 
594—Irwin & Leighton v. U S, 65 
FSupp 79i, 106 CtCl 398, motion 
overruled 65 FSupp 800, 106 CtCl 
398—Arundel Corp v. U. S., 121 Ct 
Cl 741. 

19. Evldenoe held euffleient 

(1) In general.—Houston Beady- 
Cut House Co v IT. S , 96 F Supp 629, 
119 CtCl 120—Alamo Const Co v 
U S, 88 FSupp 883, 116 CtCl 221 
—Continental Ill Nat Bank & Trust 
Co. of Chicago v. U S., 115 FSupp 
892. 

(2) To establish that additional 
time was not granted for installation 
of piers and poles covered by original 
contract.—F H McGr&w & Co. v. U. 
S, 82 F.Supp 338, 113 Ct.Cl. 29. 
Evidenoe held insufficient 

U S —Palumbo v. U. S , 113 F Supp 
450. 1'25 CtCl. 678—Severin v. U 
S., 102 CtCl. 74, certiorari denied] 
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64 S Ct 1045, 322 U.S. 73*3, 88 L Ed. 
1567 

20. Evidence held sufficient 

U S —Allied Contractors v. U. S., Ct. 
Cl, 124 FSupp. 366—Chalender v. 
U S , Ct Cl, 119 F Supp. 186—Con¬ 
tinental Ill Nat. Bank & Trust Co. 
of Chicago v. U. S, CtCl., 115 F 
Supp. 892—George A. Fuller Co. v. 
U S. 63 FSupp. 765. 105 Ct.Cl. 248 
—Sachs v U S. 63 F Supp. 59, 104 
CtCl. 372—Langoma v. U. S., 125 
CtCl. 366—Universal Power Corp. 
v.TT. S., .112 CtCl 97. 

Evidenoe held insufficient 
US—Northbllt Mfg Co v. U. S. t D. 
C Minn , 43 FSupp 676—Chalender 
v. U S.. CtCl. 119 FSupp 1'86— 
Millimet Const Co v. U. S.. 83 F. 
Supp 691. 113 CtCl 316—J. C 
Ridnour Co. v U. S.. 60 F.Supp 644, 
104 CtCl. 221—Berg Shipbuilding 
Co v. U S, 58 FSupp. 554, 103 
CtCl 102. certiorari denied 66 S. 
Ct 89, 326 US 761, 90 LEd. 450 
—Arundel Corp v U. S, 121 Ct 
Cl 741—McGlone v U. S.. 96 CtCl. 
507—Fenton Storage Co. v. U. S., 
92 CtCl. 465 

21. Damages held shown by evidence 

U S —Continental Ill Nat Bank & 
Trust Co of Chicago v. IT S , Ct Cl. 

115 F Supp 87'2—Houston Ready- 
Cut House Co v U. S, 96 F Supp. 
629, 119 CtCl 1'20—Container Co 
v. U S. 90 FSupp 689, 116 CtCl. 
706—Loftis v U S., 76 F Supp 816, 
110 Ct Cl 551—James Stewart Corp. 
v U S, 71 FSupp 235, 108 CtCl. 
596—George A Fuller Co. v. U S , 
63 FSupp 765, 105 CtCl. 243— 
Ruplev v U S, 124 CtCl. 69— 
Industrial Salvage Corp v. U. S, 
T22 Ct Cl 611 — Cramp Shipbuilding 
Co v IT S . 122 Ct Cl. 7>2— Wolbert 
v. U S f 90 CtCl 294. 

Evidence held insufficient to estab¬ 
lish damages 

U S —Kremer v. U S , 88 F Supp. 740, 

116 Ct Cl 35'8—Wlnn-Senter Conut 
Co v. U. S, 75 F Supp 255, 110 Ct 
Cl 34—Beuttas v. U. S., 122 Ct.Cl. 
295—General Contracting Corp. v. 
U. S.. 96 Ct Cl. 255. 

22. US.—Imondi y. U. S„ 120 CtCl. 
602 

Confused state of record 
In contractor's action for excess 
costs resulting from delay, wherein 
the government counterclaimed for 
overpayment, where it appeared that 
contractor had been put to considera¬ 
ble expense, but mostly as result of 
labor and material Shortages linked 



§ 101 UNITED STATES 

the duty, in the exercise of its equitable jurisdic¬ 
tion and for the purpose of awarding or refusing 
to award a money judgment against the United 
States, to reform the contract so as to reflect the 
true understanding and intent of the parties. 23 So 
where it appears that there has been a mutual mis¬ 
take as to a material fact relating to the contract, the 
court should, in effect, reform the contract by put¬ 
ting the parties in the position they would have oc¬ 
cupied were it not for the mistake. 24 Plaintiff’s 
motion for summary judgment may in a proper case 
be granted, 26 but a motion for summary judgment 
by the government will be denied where it appears 
that an issue of fact has been raised. 26 Where re¬ 
covery by plaintiff is for only the amount conceded 
and tendered by the government prior to suit, judg- 
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ment should be against plaintiff for the cost of 
printing the record. 27 

e. Amount of Damages Recoverable 

Damages for breach of contract with the government 
must be proved with reasonable certainty, and the prima 
facie measure of such damages is the amount of loss 
which the Injured party has sustained. 

The general rules as to the damages recoverable 
for breach of a contract apply to a breach of con¬ 
tract with the government. 26 The damages must 
be proved 29 to some degree of certainty. 30 As m 
other cases, the prima facie measure of damages 
is the amount of the loss which the injured party has 
sustained, 31 and damages are recoverable for all 
proximate consequences of the wrongful act. 32 On 


to wartime conditions and to essen¬ 
tial. general, sovereign orders issued 
in connection with waging of all-out 
war; and that claimed overpayment 
might have been partially a conces¬ 
sion made because of extra trouble 
and expense to which contractor had 
been subjected. Court of Claims 
would, in confused state of record, be 
inclined to leave parties where it 
found them.—Barnes v. U. S, 105 F. 
Supp 817, 123 CtCl 101 
33. US—Poirier A McLane Corp. v 
U. S, 120 F.Supp 209 

24. US —Virginia Engineering Co. v 
U. S., 101 CtCl. 516. 

25. U S.—Shotkin v. U. S . 123 Ct Cl 
220 

26. U.S.—Assets Service Corp v. U. 
S. 121 CtCl. 308. 

27. US—Morris A Cumlngs Dredg¬ 
ing Co. v. U. S. f 78 Ct Cl. 343. 

28. US—U. S v Gallagher, CCA. 
Or. 166 F.2d 841—David J Joseph 
Co v. U. S, 82 F.Supp 345. 113 Ct 
Cl. 3—Ramsey v. U. S, 101 F Supp 
353, 121 CtCl 426. certiorari de¬ 
nied 72 SCt 1072, 343 U.S. 977, 96 
L Ed. 1369 

65 C J. p 1355 note 82. 

Amount of recovery* 

On termination and settlement of 
war contracts see supra fi 97 b. 

On war contract hardship claims 
see supra subdivision c of this 
section. 

Failure to amend pleadings 

Where plaintiff in bringing action 
against War Assets Administration 
for breach of contract to sell certain 
surplus property did not sue for dif¬ 
ference between contract price and 
market value but for loss of antici¬ 
pated profits from a resale, and re¬ 
fused to amend his pleadings to seek 
such relief, no recovery could be had 
for difference between contract pnee 
and market price.—Werfel v. U. S., 
D.C.N.Y., 83 F.Supp. 507. 


Agreement as to measure of damages 

held binding 

U S —Southeastern Oil Florida V. U. 

S . Ct Cl, 115 F Supp. -m. 

Comparison of costs 

In action against the United States 
by contractors who contracted to fur¬ 
nish materials and erect prefabricat¬ 
ed dwellings, to recover damages for 
broach of contract, court would, in 
determining amount of damages, 
make a comparison between the unit 
costs of project in question and costs 
' at a similar project at another loca¬ 
tion —Houston Ready-Cut House Co I 
v U. S, 96 FSupp. 629. 119 CtCl 
120 . 

29. US —American Elastics v U. S . 
CAN.T., 187 F 2d 109, certiorari 
denied 72 SCt 53, 342 US '829, 96 
LEd. 627—Lindsay v U. S, CA 
Cal, 181 F 2d 582—Bayside Bus 
Corp v. U. S, CCANY, 131 F 2d 
825, certiorari denied 63 S Ct 659, 
318 US 761. 87 LEd. 1133—Con¬ 
denser Service & Engineering Co v. 
U. S. CtCl., 116 F Supp 203—Ze¬ 
phyr Aircraft Corp v U. S, 104 F 
Supp. 990, 122 Ct.Cl 523, certiorari 
denied 73 SCt 165, 344 US 878, 
97 L Ed 680—Ramsey v. U. S , 101 
F Supp. 353, 121 CtCl 426, certio¬ 
rari denied 72 S Ot. 1072, 343 US. 
977, 96 L Eld. 1369—American Elas¬ 
tics v. U S, DCNY, 84 F.Supp 
194, motion denied 84 F.Supp 198, 
affirmed 187 F.2d 109, certiorari de¬ 
nied 72 SCt 53. 342 U.S 829, 96 
L.Ed. 627 —Village of Highland 
Falls, N Y, v. U S., 82 F.Supp. 516, 
113 Ct Cl. 107, certiorari denied 
70 SCt. 68, 338 U.S. 822, 94 L 
Ed. 499—Addison Miller, Inc., v 
U S., 70 F Supp. 893. 108 CtCl 
513, certiorari denied 68 SCt 217, 
332 US. 836, 92 L.Ed. 408—B-W 
Const. Co v U S. 104 CtCl. 608, 
certiorari denied 66 SCt. 704, 327 
U.S 785, 90 L Ed 1012. 

65 C.J. v 1356 note 94. 
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Damages sought under Contract Set¬ 
tlement Aot 

U S —General Gas Pipe Line Corp 
v.U. S, 115 CtCl 1. 

Overhead 

Where contractor who sought dam¬ 
ages for breach of contract with 
United States offered no proof of 
Item of damages for overhead and 
did not mention item in Its briefs 
item would be disallowed—Allied 
Contractors v. U. S.. Ct.Cl„ 124 F 
Supp 366. 

30. US —Atlantic Gulf Oil Corpora¬ 
tion v. U S, 64 Ct CL 162. 

65 C.J. p 1356 note 95. 

31. US—U S v Gallagher, CCA 
Or., 166 F2d 841—Chain Belt Co v 
U S, CtCl, 116 F Supp. 701—Sea- 
train Lines v. U. S, 99 CtCl 2T2— 
Baker Food Products Co. v. U. S. 
75 CtCl. 691. 

Value of vessel chartered by govern¬ 
ment 

US.—National Box Co v. U. S, 81 
CtCl 164, certiorari denied 56 S 
Ct 170, 296 U.S. 636. 80 L Ed. 452 

32 . U.S.—Tennessee Products A 
Chemical Corp v. U. S., DCTenn. 
108 F.Supp. 271—-Hiess A Welnsler 
v. U. S, CtCl, 116 F Supp. 662— 
American Propeller A Mfg Co v 
U. S, CtCl., 14 F.Supp 168, modi¬ 
fied on other grounds 17 FSupp 
215, reversed on other grounds 57 
SCt. 521. 300 US. 476, 81 LEd 
761—Rupley v. U. S.. 124 CtCl. 
59—Needles for Use and Benefit 
of Needles v. U. S., 101 CtCl 635 
—Harris Wrecking Co. v. U. S. 
97 CtCl. 407—Joplin v. U. S., 89 
CtCl 846. 

65 C.J. p 1366 note 84, p 1429 note 
59. 

Breach of contract to purchase cot¬ 
ton llnters 

U S —East St. Louis Cotton Oil Co 
v. U S.. 81 CtCl. 612—Eufaula Cot¬ 
ton Oil Co. v. U. S. 81 Ct.Cl. 469 
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the other hand, suit may not be maintained merely 
for the recovery of nominal damages, but actual 
damages must result, 33 and remote and speculative 
damages may not be recovered. 34 Where both a 
contractor and his subcontractor have sustained 
damages, the contractor may not recover from the 
government the damages sustained by the subcon¬ 
tractor m the absence of a showing that the con¬ 
tractor was liable to his subcontractors for such 
damages; 35 but where the terms of the subcon¬ 
tract do not absolve the prime contractor from 
liability for damages suffered by the subcontractor 
by reason of delay, the prime contractor may re¬ 
cover the extra cost incurred by the subcontractor as 
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a result of wrongful conduct by the government. 36 

When the contractor is prevented from perform¬ 
ing, he is entitled to recover for all losses and ex¬ 
penditures and a reasonable profit, 37 with a reason¬ 
able deduction for the lesser period of time engaged, 
and release from the responsibility of performing. 33 
So the contractor may recover such profits as are 
capable of a definite ascertainment and must have 
been within the contemplation of the parties at the 
time the contract was made. 39 The correct measure 
of damages for a delay for which the contractor is 
entitled to recover is the loss actually sustained by 
the contractor as a result of the delay, 40 and only 


—Farmers* & Glnners* Cotton Oil 

Co v U. S. 76 Ct Cl. 294 
65 CJ. p 14*29 note 59 [a] (1) 

Breach of lease 

(1) In general—U S v Jordan. 
CATenn. 186 F 2d 803. affirmed 72 
SCt 305. 342 US 911. 96 LKd 682. 
and 72 SCt 286. 342 US 288. 96 L 
Ed 321—U S v. Iluff, C A Tex . 175 
F 2d 678—Fuseller v U S, DCLa. 
Ill FSupp 471—McNaught v U. S , 
Ct Cl. 117 F Supp 420—Vinoy Park 
Hotel Co v. U S, 125 Ct Cl. 336- 
Smith v. U. S . 96 Ct Cl 326 

(2) Value of property removed — 
Mouat v. U. S. CtCl, 119 FSupp 
499. 

(3) Reimbursement of lessee for 
all expenditures made by him for im¬ 
provements. less depreciation —Hele 
v. U S . 103 Ct Cl 472. 

(4) Particular damages held not 
recoverable —U S. v Mitchell. C C 
A Mo , 104 F 2d 343—Vinoy Park Ho¬ 
tel Co v. U. S, supra—Smith v. U 
S., supra 

(6) Set-off against damages held 
Improper—Vinoy Park Hotel Co v. 
U. S, supra. 

Breach of oontraot of Bala by govern¬ 
ment m vendor 

(1) In general—Cham Belt Co v. 
U S., CtCl. 115 FSupp 701—Beer v 
U. S, 100 FSupp 808. 120 Ct Cl 690 
—Schneiderman v. U S . 93 F Supp 
626. 117 CtCl. 716—Georgia Whole¬ 
sale Co v. U. S . 84 Ct Cl 150—Briggs 
& Tunvas v. U. S. 83 Ct Cl 664. 

(2) Where War Assets Administra¬ 
tion. in making contract for sale of 
certain surplus property, was not in¬ 
formed of any proposed resale by 
buyer, and there was nothing in the 
transaction which indicated that Ad¬ 
ministration contemplated that it 
might be liable for loss of profit if it 

'failed to deliver, anticipated profits 
from proposed resale were not allow¬ 
able as part of damages for failure of 
Administration to deliver the item — 
Werfel v. U. S.. DC.N.T., 83 F.Supp. 
607. 


Held not elements of damage 

U S —Ramsey v U S . 101 F Supp 
353. 121 Ct Cl 426, certiorari denied 
72 SCt 1072. 343 US 977, 96 L 
Ed 1369—Penn Foundry & Mfg 
Co v U S, 75 FSupp 319, 110 Ct 
Cl 374, reversed on other grounds 
69 SCt 1009, 337 US 198, 93 L Ed 
1308—Gillioz v U S. 102 CtCl 
454—Georgia Wholesale Co. v. U 

5 , 84 Ct Cl 150 

33. U S —American Elastics v U 
S, CANY, 187 F 2d 109. certio¬ 
rari denied 72 S Ct 63, 342 U S 829. 
96 LEd 627—Severin v. U. S , 99 
CtCl 435 

34. US—Ramsey v U S. 101 F. 
Supp 353. 121 CtCl 426, certio¬ 
rari denied 72 SCt. 1072, 343 US 
977, 96 L Ed 1369. 

65 C J. p 1428 notes 56. 57 

35. U S—Continental Ill Nat Bank 

6 Trust Co of Chicago v U S, 
Ct Cl, 115 F Supp 892—Continental 

111 Nat Bank & Trust Co. v. U 
S. 101 FSupp. 755, 121 CtCl. 203, 
certiorari denied 72 S Ct 1057, 343 
U.S. 963. 96 LEd. 1361—Continen¬ 
tal Ill. Nat Bank & Trust Co of 
Chicago v. U. S.. 81 FSupp. 696, 

112 Ct.Cl 563—Severin v. U. S.. 
99 Ct Cl 435 

Rights and remedies of subcontrac¬ 
tors generally see Infra fi 102 

36. US —Warren Bros Roads Co 
v U S, 105 F Supp. 826, 123 Ct.Cl 
48. 

37. U S —Brookridge Farm v. U. S., 
D C Colo , 27 F Supp 909, affirmed, 
C.C A, U S v. Brookridge Farm, 
111 F.2d 461—Riess & Weinsier v. 
U S , Ct Cl, 116 F Supp. 662—Penn 
Foundry & Mfg Co. v U. S, 75 F 
Supp 319, 110 CtCl. 374, reversed 
on other grounds 69 S Ct 1009, 337 
U.S. 198, 93 LEd. 1308—Rupley v. 
U. S . 124 Ct Cl. 69—Suburban Con¬ 
tracting Co. v. U. S.. 76 Ct Cl. 633 

65 C J p 1356 note 85. 

Computation of lost profit 
US—Silas Mason Co. v. U. S. 116 
CtCl. 1. 


Particular items of loss or expendi¬ 
ture 

U.S —Riess & Weinsier v. U S , Ct 
Cl., 116 F Supp 562 
Quantity as fixed by second contract 
U S —Brookridge Farm v. U S , D C 
Colo , 27 F Supp 909. affirmed. C C 
A, U. S. v. Brookridge Farm, 111 
F.2d 461. 

Proof 

While under the authorities plain¬ 
tiff would have been entitled to what¬ 
ever profit it could prove it would 
have made under the contract, it is 
held that m the instant case the 
proof does not show a profit would 
have been made —Largura Const Co 
v U. S . 88 Ct Cl. 531. 

38. US —Broadbent Portable Laun¬ 
dry Corporation v. U. S, 66 Ct.Cl 
128 

39. US— Myerle v U S, 31 CtCl. 
105—Field v U S.. 16 Ct Cl. 434. 

40. US—Chalender v U. S , Ct.Cl. 
119 FSupp. 186—Continental Ill 
Nat Bank & Trust Co. of Chicago 
v. U S, CtCl, 116 FSupp. 892— 
Torres v. U. S, Ct Cl, 112 F.Supp. 
363—Warren Bros Roads Co. v. U 
S, 105 FSupp. 826, 123 CtCl. 48— 
Walsh v U S, 102 FSupp. 589, 
121 Ct Cl 546—Continental III. Nat 
Bank & Trust Co. v. U. S, 101 F 
Supp. 755, 121 Ct Cl. 203, certiorari 
denied 72 SCt 1057, 343 U.S. 963, 
96 LEd 1361—Kehm Corp. v. U. S., 
93 F.Supp. 620, 119 CtCL 454— 
Mornson-Knudsen Co. v. U. S, 84 
FSupp. 282, 113 Ct.CL 536—Irwin 
& Leighton v. U. S, 65 F.Supp. 794, 
106 CtCl. 398, motion overruled 65 
F.Supp. 800, 106 CtCl 398—Sachs 
v U S.. 63 FSupp. 59, 164 CtCl 
372—Henry Ericsson Co. v. U. S, 
62 FSupp. 312. 104 CtCl. 397, cer¬ 
tiorari denied 66 S.Ct. 701, 327 U.S 
784, 90 LEd. 1011—Brand Inv. Co. 
v. U. S, 68 F.Supp. 749, 102 CtCl 
40, certiorari denied 66 S.Ct 684, 
324 U.S 850, 89 L Ed 1410—Lango- 
ma v. U. S r 125 CtCl. 366—Myers 
v U S, 120 CtCl. 126—Harwood- 
Nebel Const. Co v. U. S.. 105 Ct Cl. 
116—B-W Const Co. v. U. S., 104 


91 C. J.S.—16 
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those items will be allowed which are the proximate 
results of the acts of the government. 41 Ordinarily, 
the measure of damages for failure to take mer¬ 
chandise purchased is the difference between the 
contract price and the market price at the expira¬ 
tion of the contract, 42 with the necessary expenses 
of the sale, 43 but when there is no market value 
the difference between the contract price and the 
amount actually realized may be recovered. 44 In 
an action against a cost-plus contractor for dam¬ 
ages because of excessive cost, the damages recover¬ 
able are measured by the difference between the ac¬ 
tual cost and the amount which was fairly and rea¬ 
sonably necessary, 46 and general damages are suffi¬ 
ciently alleged in a lump sum. 46 Where a contrac¬ 
tor guarantees the condition of the work for one 
year, and repairs become necessary within that time 
and are made with materials specified by the archi¬ 
tect, the contractor is liable for the cost of such re¬ 
pairs, but not for the cost of the architect's serv- 

Ct.Cl. 608. certiorari denied 66 S Ct 

704. 327 US 785, 90 L Ed 1012— 

Schmoll v. U S. 63 F Supp. 753, 

105 Ct Cl 415, certiorari denied 67 

SCt 69. 329 US. 724, 91 L Ed 627 

—Plato v U S, 86 CtCl. 665. 

65 C.J. p 1356 note 87 

Approximate allowance 

In action by contractor against 
United States for loss sustained by 
contractor as result of delay in com¬ 
pleting construction work under con¬ 
tract because of delay by United 
States in furnishing parts as re¬ 
quired by contract, an approximate 
and reasonable allowance to contrac¬ 
tor on basis of all facts and circum¬ 
stances could be made, though proof 
was not so positive as to enable court 
to make an absolute determination of 
precise excess costs resulting from 
delays chargeable to the United 
States.—Chalender v. U S f Ct.Cl. f 119 
F.Supp. 186. 

Computation by parties 

Where contractor agreed with gov¬ 
ernments accountant as to correct 
method of computation to be used in 
ascertaining amount of damages 
caused by government's delays and 
such method accomplished substan¬ 
tially the same result as application 
of correct rule would have done com¬ 
putation would be adopted by Court 
of Claims in ascertaining amount of 
damages—James Stewart & Co. v. 

U. S. 63 F.Supp. 653, 105 Ct.Cl 284. 

Items recoverable 

(1) Increased overhead costs—An¬ 
thony P. Miller, Inc., v U S, 77 F. 

Supp 209, 111 CtCl. 252—Irwin & 

Leighton v. U. S., 65 F Supp. 794, 106 
Ct.Cl. 398, motion overruled 65 F. 

Supp. 800, 106 Ct CL 398—B-W Const. 

Co. v. U S, 104 Ct Cl. 608, certiorari 
denied 66 S.Ct. 704, 327 U.S. 785, 90 


ices thereon. 47 Attorney’s fees may be allowed on 
recovery under the Contract Settlement Act. 48 

§ 102. Rights and Remedies of Subcontrac¬ 
tors, Laborers, and Materialmen 

a. In general 

b. Against United States 

a. In General 

A subcontractor on government work Is not bound 
by provisions of the general contract not made a part 
of his own contract, and the rights and liabilities of the 
parties are in general governed by the provisions of the 
subcontract. Laborers of the contractor may recover 
against him the compensation required to be paid by 
him under the terms of his contract with the government. 

A subcontractor on government work is not 
bound by provisions of the general contract not 
made part of his own contract, 49 and the rights and 
liabilities of the parties are in general governed by 
the provisions of the subcontract, 60 as with respect 

Profit 

Where United States wrongfullv 
canceled contract for 80.000 tons 
of scrap iron when there remained 
26,570 tons undelivered, the seller’s 
measure of damages was the profit 
that would have been earned if the 
contract had not been canceled—Da¬ 
vid J. Joseph Co. v. U. S.» 82 F Supp 
345, 113 Ct Cl. 3. 

Clay 

Where plaintiff had performed his 
part of the contract by rcmo\ing the 
overburden from the clay, and mak¬ 
ing the clay available for remmal bv 
defendant, the measure of plaintiff's 
damages upon breach of the contract 
is the difference between the unpaid 
contract price and the fair value of 
the clay which the defendant refust d 
to take—Tyree v U. S , 88 CtCl 510 

43. US—W L Fain Grain Co. v. 
U. S , 68 Ct Cl 441 

65 C J p 1356 note 92 

44. US—U S v. Swift & Co, Ct 
Cl, 46 SCt. 308, 270 US. 124, 70 
LEd. 497. 

45. US—U S. v. Porter, DC Mich. 

9 F.2d 153 

U S —U. S. v. Porter, supra 
U S —Robinson v U S , 67 Ct Cl 
7, affirmed 43 S Ct 420, 261 U.S 
486. 67 L Ed. 760. 

48. Miss—Walsh Const. Co. v. Da¬ 
vis, 37 So 2d 767. 

Amount of allowance 
Miss.—Walsh Const Co. v. Davis, su¬ 
pra. 

49. U.S.—Corum v. U. S., 81 F.Supp 
728, 112 Ct Cl 479. 

65 C J. p 1361 note 72. 

50. U S.—John A. Johnson & Sons v. 
U. S, to Use of Baltimore Brick 
Co.. CCAMd, 153 F 2d 534, cer¬ 
tiorari denied 66 S.Ct 1372, two 


LEd 1012—Fred R Comb Co. v. U 
S. 103 CtCl 174—Brand Inv Co v 
U. S. 68 F Supp 749, 102 CtCl 40, 
certiorari denied 65 S Ct. 684, 324 
US 850, 89 LEd. 1410. 

(2) Cost of heating building.— 
Irwin & Leighton v U S. supra 

(3) Cost of watchmen—Struck 

Const. Co. v U S, 96 CtCl 186 

(4) Rental value of machines de¬ 
tained on the job by reason of the 
delay caused by the defendant —Hen¬ 
ry Ericsson Co v U. S. 62 F Supp 
312, 104 Ct Cl 397, certiorari denied 
U S. v. Henry Ericsson Co. 66 S Ct 
701, 327 U.S 784, 90 LEd. 1011— 
Struck Const. Co v. U. S, supra. 

Items not recoverable 
US—J. B McCrary Co v. U. S , 84 

F Supp 368, 114 CtCl. 12—James 
Stewart & Co. v U S, 63 F Supp 
653, 105 CtCl 284—Brand Inv Co 
v. U S, 68 F Supp 749, 102 CtCl. 

40, certiorari denied 65 S Ct. 684, 

324 US 850, 89 LEd. 1410—Lango- 
mav.U S, 125 Ct Cl. 366. 

65 C J. p 1356 note 87 [a] 

41. U.S—Kremer v. U S. 88 F. 
Supp 740, 116 Ct.Cl. 358—J B. 
McCrary Co v U. S, 84 F Supp. 146. 
368, 114 Ct Cl 12—Irwin & Leigh- 47 
ton v U. S, 65 F.Supp 794, 106 
CtCl 398, motion overruled 66 F 
Supp. 800, 106 CtCl 398—Henry 
Ericsson Co. v. U S, 62 FSupp 
312, 104 CtCl. 397, certiorari de¬ 
nied 66 S.Ct 701, 327 U.S. 784, 90 
L Ed 1011—Brand Inv. Co. v. U 
S. 58 FSupp. 749, 102 CtCl. 40, 
certiorari denied 65 S.Ct 684, 324 
US 860, 89 LEd. 1410—Driscoll v. 

U. S„ 34 CtCl 608. 

42. U.S.—Stebel v. U. S, 69 F.Supp. 

221, 108 CtCl. 36—G S. Briggs & 

Co. v. U. S, 74 Ct Cl. 347. 

65 C J. p 1356 note 91. 
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to performance of the subcontract, 51 and termina¬ 
tion for nonperformance; 52 but when the subcon¬ 
tract is made subject to the terms and restrictions 
of the main contract, the subcontractor has, as 
against the contractor, the rights given the con¬ 
tractor by the main contract. 53 The subcontractor 


may recover on his contract where he has substan¬ 
tially performed on his part, 54 and he is not sub¬ 
ject to liability to the contractor where he has not 
breached the contract. 55 So the subcontractor may 
be entitled to compensation in accordance with the 
provisions of his contract, 55 and he may recover 


cases, S28 U S. 806. 90 L.Ed 1636— 
U. S. for Use of Susi Contracting 
Co v Zara Contracting: Co., CCA 
NT. 146 F 2d 606—U. S.. for Use 
of Wadeford Flee Co. v. E J. 
Biggs Const Co. CCA Ill., 116 F 
2d 768—U S. for Use of W E 
Foley & Bro. v U S Fidelity & 
Guaranty Co. C.CANY, 113 F 2d 
888—U S ex rel Johnson v Mor- 
ley Const Co, CCANT, 98 F 2d 
781, certiorari denied Maryland 
Cas Co v. U. S for Use and Bene¬ 
fit of Harrington. 59 S Ct 244, 305 
US 651, 83 L Ed 421—U. S. for 
Use and Benefit of W A Rushlight 
Co v Davidson. D C Idaho, 71 F 
Supp 401—Evans Elec Const Co 
v Wm S Lozier, Inc. DC Mo, 68 
F Supp 256. appeal dismissed. C C 
A, 162 F 2d 717, two cases—U S. 
for Use and Benefit of Bennett, v. 
Oarilli Const Co . D C Mass , 52 F 
Supp 658—U S for Use and Bene¬ 
fit of Davies v Blauner Const Co, 
I) C Mass , 37 F Supp 968—U S. 
to Use and for B« neflt of Foster 
Wheeler Corp. v Amerit an Sur 
Co of New York. DCNY, 34 F 
Supp 386. affirmed. CCA, 142 F 2d 
726—U S ex rel Park L Davis 
Co v. Matthew Cummings Co.DC 
Mass. 27 F Supp 405—U. S, for 
Use and Benefit of Johnson, v 
Morley Const Co. DCNY, 17 F 
Supp. 378, modified on other 
grounds. CCA, U S ex rel John¬ 
son v Morley Const. Co. 98 F 2d 
781, certiorari denied Maryland 
Cas Co v U S for Use and Bene¬ 
fit of Harrington, 69 S Ct. 244, 305 
U S 651, 83 L Ed 421 

NY—I B Miller Contracting Corp 
v Carleton Co , 12 N.Y.S 2d 971, 257 
App Div 244, reversed on other 
grounds 25 N.E.2d 980, 282 N.Y 
633 

65 C J. p 1361 note 73. 

Subcontracts generally see infra S 
106. 

Construction of agreement 

U S —U S , to Use and for Benefit 
of Foster Wheeler Corp v. Amer¬ 
ican Sur Co. of New York, C.CA 
NY, 142 F 2d 726—U. S. for Use 
and Benefit of Davies v. Blauner 
Const Co, DC Mass , 37 FSupp. 
968—U S. for Use of W E Foley 
& Bro v U. S Fidelity & Guar¬ 
anty Co, DC.N.Y., 28 F Supp. 443, 
modified on other grounds, C.C.A, 
113 F 2d 888—Hill v. Ring Const 
Co., D.CMo. 19 F.Supp. 434. 

Wash—-White's Trucking Co. ▼. Ku- 
ney, 104 P.2d 587, 4 Wash.2d 623. 


What law governs 

(1) In general—Blair v U. S , for 
Use and Benefit of Gregory-Hogan, 
CCA Ark, 147 F 2d 840, modified on 
other grounds 150 F 2d 676. 

(2) Contract for sale of materials 
to subcontractor for government con¬ 
struction project must be enforced 
according to law of place of perform¬ 
ance thereof, and court of another 
jurisdiction should not grant relief 
where no recovery could be had un¬ 
der law of place of performance — 
Sal way v Maryland Casualty Co., 170 
SE 787, 176 SC 215. 

Cost of Insurance 

The necessarv cost of providing 
workmen’s compensation insurance 
for protection of laborers, emploved 
by subcontractors to do work requir¬ 
ed under their agreement with feder¬ 
al public building contractor, as re¬ 
quired by statute, should be charged 
against subcontractors —U S. to 
Use of Watsabaugh & Co v Sea¬ 
board Sur Co , D C Mont. 26 F Supp 
681, sustained CCA, Watsabaugh & 
Co v. Seaboard Sur. Co.. 106 F 2d 
355 

Payment 

Provision of contract between gov¬ 
ernment contractor and subcontrac¬ 
tor, making payments to subcontrac¬ 
tor conditional on subcontractor's 
furnishing releases from laborers 
and materialmen, held to require re- 
i leases, only m event no bond as 
required —Sal way v. Mary land Cas¬ 
ualty Co. 179 SE 787, 176 SC 215 

51. US—U S for Use of Wade- 
ford Elec Co v E J Biggs Const 
Co, C.C A Ill, 116 F 2d 768 

Time of performance 

Where contractor which had a con¬ 
tract with the fedeial government 
made no contention that its contract 
^ith subcontractor imposed any' ob¬ 
ligation with respect to the time 
when performance should be com¬ 
menced, subcontractor was bound by 
contractor's contract with the gov¬ 
ernment in that respect —U S for 
Use of Wadeford Elec. Co. v E J 
Biggs Const. Co , supra 
Settlement of disputes by designated 
offioer or board 

N’T—Green v Foundation Co., 44 N. 
Y S 2d 547, 180 Misc 976. 

Breach by subcontractor 

US—U. S for Use of W. E Foley 
& Bro. v. U. S. Fidelity & Guaran¬ 
ty Co.. C.C.ANY, 113 F 2d 888 

52. U.S—U. S for Use of Susi Con- 
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tracting Co v. Zara Contracting 
Co. CC.ANY, 146 F.2d 606. 
Abandonment of subcontract 

Where failure of prime contractor 
to have building ready for flooring 
work at such time as to have permit¬ 
ted flooring subcontractor to perform 
subcontract justified subcontractor's 
refusal to proceed and prime contrac¬ 
tor undertook to do work itself, there 
was an abandonment of subcontract 
and acceptance of work and materials 
furnished by the subcontractor which 
was entitled to recover on quantum 
meruit —Great Lakes Const Co v. 
Republic Creosoting Co , C.C A Mo., 
139 F 2d 456 

Cancellation of subcontract held not 
effected 

U S —U. S., for Use of Wadeford 
Elec Co, v E J Biggs Const. 
Co, CCA Ill. 116 F 2d 768 

Waiver of grounds for termination of 
subcontract 

U S —IT S, for Use of Susi Con¬ 
tracting Co v Zara Contracting 
Co. CCANY, 146 F 2d 606. 

53. US—Stang & Mitchell v. U. S, 
CC A Va 290 F 13b 

65 C J p 1361 note 74 

54. US—U S. for Use of Wade¬ 
ford Elec Co . v E J Biggs Const 
Co, CCA III . 116 F 2d 768. 

Jurisdiction of suit 
U S —U S ex rel Johnson v. Mor¬ 
ley Const Co. CCANY. 98 F 2d 
781, certiorari denied Maryland 
Cas Co v U S for Use and Ben¬ 
efit of Harrington. 59 S Ct. 244, 305 
US 651, 83 LEd 421 
Suit by assignee 

Wash —Sherman v. Western Const. 
Co. 127 P 2d 673, 14 Wash 2d 252. 

Evidence as to damages held de¬ 
ficient 

U S —U S for Use of Saw Mill Sup¬ 
ply v E J. Albrecht Co., DC.Pa., 
49 F Supp 944. 

55. US—U S, for Use of Wade¬ 
ford Elec. Co v. E J Biggs Const. 
Co. CCA Ill, 116 F.2d 768. 

56. U S —Perry v U. S , for Use of 
Newell, CCA Miss, 146 F.2d 398— 
U S, for Use of A S Schulman 
Elec. Co, v Standard Acc. Ins Co. 
CCA.I11., 106 F.2d 200—U. S., for 
Use and Benefit of Bennett, v. Car- 
llli Const. Co., D C.Mass., 52 F. 
Supp. 658 

Final payment 

A stipulation in subcontract with 
company contracting with govern¬ 
ment that final payment should be 
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for extra work or expense for which he has not 
otherwise been compensated; 57 but he is entitled 
to payment from the contractor only where he has 
fully paid for material and labor supplied under the 
subcontract, and cannot prevail as against claims 
to the amount due by those furnishing the material 
and labor, 58 notwithstanding any prior agreement 
whereby the contractor has promised to make pay¬ 
ments to the subcontractor and another jointly. 59 

Acceptance and approval of work or cost . When 
the subcontract provides that the work shall be done 
to the satisfaction of a specified officer of the govern¬ 
ment, 60 or that final payment will only be made after 
acceptance of the work by a government bureau, 61 
there can be no recovery in the absence of approval 
or acceptance. Acceptance of the work by a gov¬ 
ernmental bureau should be proved by its records. 62 
When a subcontract makes the price subject to | 


i approval by a departmental board, and, after formal 
approval, the subcontract is performed, the approval 
cannot then be withdrawn in the absence of fraud, 63 
and, in order to sustain a claim of fraud, false repre¬ 
sentations must have been relied on, 64 but such ap¬ 
proval obtained by fraud is not conclusive. 66 Al¬ 
though the subcontract provides for approval by a 
departmental board and the main contract requires 
that the actual cost be ascertained, this requirement 
may be waived. 66 

Contract Settlement Act . While the Contract Set¬ 
tlement Act relating to the settlement of claims on 
termination of war contracts was intended, in part, 
to provide prompt and adequate interim financing to 
subcontractors and authorized government agencies 
to approve partial payments by prime contractors 
to subcontractors on their claims, 67 the approval of 


made to subcontractor on contrac¬ 
tor’s receipt of final payment from 
government did not prevent subcon¬ 
tractor from suing: contractor for 
amount due after federal treasury de¬ 
livered check to contractor on admin¬ 
istration's final warrant —U S. ex 
rel. Johnson v Morley Const. Co.. C. 
CANY. 98 F 2d 781, certiorari de¬ 
nied Maryland Cas. Co v U S. for 
Use and Benefit of Harrington, 69 S. 
Ct. 244. 305 US 651. 83 L Ed 421. 
Determination of rights held in abey¬ 
ance 

U S.—Maryland Cas. Co v. U. S, to 
Use of Heyward. C C A.S C. t 108 
F.2d 784. 

Credits claimed by contractor 
U S —U. S , for Use and Benefit of 
W. A Rushlight Co. v. Davidson. 
DC.Idaho. 71 F.Supp. 401. 

57. U.S.—John A. Johnson & Sons 
v. U. S.. to Use of Baltimore Brick 
Co.. C.CAMd.. 153 F2d 634, cer¬ 
tiorari denied 66 S Ct 1372, two 
cases. 328 U S. 865, 90 L.Ed 1636— 
U. S., for Use of A. S. Schulman 
Flee. Co., v. Standard Acc. Ins Co., 
CC.AI11, 106 F 2d 200—U. S. ex 
rel. Johnson v. Morley Const. Co., 
CCA.N.Y., 98 F 2d 781, certiorari 
denied Maryland Cas. Co. v. U S. 
for Use and Benefit of Harrington, 
69 S Ct 244, 305 U.S. 661, 83 L Ed 
421—U. S., for Use and Benefit of 
Bennett, v. Carilli Const. Co., D.C. 
Mass., 52 F.Supp. 658—U. S. ex 
rel. Park I* Davis Co. v. Matthew 
Cummings Co., D.C Mass., 27 F. 
Supp. 405. 

Modification of subcontract 

Where subcontract for electric 
work required by contract for fur¬ 
nishing and installing equipment in 
building denied compensation for ex¬ 
tras unless government allowed ex¬ 
tras to principal contractor, evidence 
that, after refusal of subcontractor 


to continue unless right to compensa¬ 
tion for extras was recognized, con¬ 
tractor sent subcontractor telegram 
and written order to install extras at 
specified cost, established modifica¬ 
tion of original subcontract by which 
contractor agreed to pay subcontrac¬ 
tor specified amount for extras cov¬ 
ered by order —U. S , for Use of A S. 
Schulman Elec. Co, v. Standard Acc. 
Ins Co, C C A. Ill., 106 F.2d 200 
Work held not an "extra” requiring 
additional compensation 
U S —U S for Use and Benefit of 
Davies v Blauner Const Co., D.C 
Mass , 37 F Supp. 968. 

Questions held for jury 
US.—Hill & Combs v. First Nat 
Bank of San Angelo, C.C A.Tex, 
139 F 2d 740. 

NY.—I. B Miller Contracting Corp 
v Carleton Co., 25 N.E 2d 980, 282 
NY. 633. 

58. Tex —Ross Const. Co v. Citi¬ 
zens Nat Bank at Brownwood, Civ. 
App. 201 S.W 2d 244. affirmed 206 
S W.2d 593, 146 Tex. 236. 

Application of moneys by contrac¬ 
tor 

A contractor for the remodeling of 
a building for the United States gov¬ 
ernment had the right to apply mon¬ 
eys due to a subcontractor which was 
still in its hands for payment for ma¬ 
terials supplied to, but not paid for 
by the subcontractor, and for the 
completion of the work undertaken 
by the subcontractor upon failure of 
the subcontractor to complete the 
work, but the contractor was under 
no obligation to apply such money 
first toward the completion of the 
work—Seaboard Surety Co. v. Stand¬ 
ard Acc Ins. Co., 14 N.E.2d 778, 277 
N.Y. 429, 117 A L..R. 668. 

59. Tex—Citizens Nat. Bank at 
Brownwood ▼. Ross Const. Co., 206 
S.W.2d 693, 146 Tex. 236. 
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80. U S —Robinson v. U. S . N Y.. 
251 F 461, 163 CCA 637. error dis¬ 
missed 42 S Ct 46, 257 U.S 664. 66 
LEd 424. 

61. D.C—Arnold v. Thompson & 
Spear Co., 279 F. 307, 61 App D C 
325. 

Waiver 

A contractor whose refusal to pay 
subcontractor was not based on con¬ 
tention that subcontractor failed to 
comply with provision of contract 
requiring subcontractor to furnish 
an approval of its work from the fed¬ 
eral government before the contrac¬ 
tor would make final payment “waiv¬ 
ed” that provision and could not es¬ 
cape liability to subcontractor on 
that contention.—U. S., for Use of 
Wadeford Electric Co, v. E J Biggs 
Const. Co., C.CA.I11., 116 F2d 768 

62. DC—Arnold v. Thompson & 
Spear Co., 279 F. 307, 51 App DC 
325. 

63. U S.—Bethlehem Shipbuilding 
Corporation v. West & Dodge Co, 
C.C A Mass., 269 F. 100. 

64. U.S.—Bethlehem Shipbuilding 
Corporation v. West & Dodge Co, 
C C.A.Mass., 10 F.2d 289. 

65 C.J. p 1361 note 79. 

65. U.S.—Bethlehem Shipbuilding 
Corporation v. West & Dodge Co, 
C.CAMass., 10 F.2d 289. 

65 C.J. p 1361 note 80. 

66. U.S.—Bethlehem Shipbuilding 
Corporation v. West & Dodge Co., 
C.C.A Mass., 10 F.2d 289. 

07. U.S — Commercial Credit Corp. 
v. California Shipbuilding Corp., D. 
C.Cal., 71 F.Supp. 936. 

Signi fi cance of approval 
Under the Contract Settlement Act 
of 1944, the only legal significance 
of an approval by the Maritime Com¬ 
mission, or other government con¬ 
tracting agency, of a partial payment 
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such partial payments was not made mandatory,*8 
and even where approved by the contracting agency, 
no obligation was imposed on the prime contractor 
to make such partial payments to a subcontractor, 69 
or to his assignee, 70 pending settlement of the sub¬ 
contractor’s termination claims. 

Laborers and materialmen . Laborers of the con¬ 
tractor may recover against him the compensation 
required to be paid by him under the terms of his 
contract with the government, 71 and laborers em¬ 
ployed by a subcontractor may be donee beneficiaries 
of a promise made in the main contract that pre¬ 
vailing wages be paid. 72 Persons who furnish labor 
or materials to the contractor have the legal status 
of general creditors, in the absence of any contrary 
provision of statute, 73 and other creditors of the 
contractor may accept payments from the contractor 
without investigating to determine whether the 
money is impressed with equities in favor of mate- 
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rialmen. 74 However, unpaid furnishers of labor 
and materials to a government contractor may, in 
some circumstances, have equitable rights to funds 
remaining due the contractor on completion of the 
work, 76 and such rights may be superior to the 
rights of a party who advanced money to complete 
the contract and claimed certain progress payments 
under an invalid assignment from the contractor aft¬ 
er completion of the contract. 76 Where by agree¬ 
ment between the contractor and his surety the 
proceeds of the contract became a fund to be de¬ 
voted m the first instance to the payment of mate¬ 
rialmen and others similarly situated, the interest 
of a creditor of the contractor having notice of 
the agreement is subordinate to the interest of the 
materialmen 77 Once the laborers and material¬ 
men have been paid, cither by the contractor or the 
surety, they have no rights of any kind, with re¬ 
spect to amounts due the contractor. 78 


by a prime contractor to his subcon¬ 
tractor, is that the former will be 
protected, if not guilty of fraud, m 
the event the amount finally deter¬ 
mined to be due is less than the par¬ 
tial payment.—Commercial Credit 
Corp. v California Shipbuilding 
Corp, supra 

68. U.S —Commercial Credit Corp v 
California Shipbuilding Corp, su¬ 
pra. 

69. U S —Commercial Credit Corp v 
California Shipbuilding Corp, su¬ 
pra. 

70. U S —Commercial Credit Corp. v. 
California Shipbuilding Corp, su¬ 
pra. 

71. U.S—U S ex rel Southern G-F 
Co v. Landis & Young, D C La, 16 
FSupp. 832 

Ark —H B Deal & Co. v Marlin, 
193 S.W 2d 315, 209 Ark 967 
Statutes requiring payment of pre¬ 
vailing wage rates generally see 
Master and Servant 9 153 b. 
rinding- of government officer 

Where as provided by the contract, 
a government officer is authorized to 
fix prevailing wage rates to be paid 
to persons employed by the contrac¬ 
tor in the performance of his con¬ 
tract. his finding is binding on the 
contractor, justifying recovery by 
employees of the difference between 
wages paid and the rate of pay fixed 
by the officer. — Gillioz v. Webb, CC. 
A.Ga., 99 F.2d 685—E. M Gilbert 
Engineering Corp. v. U. S, 82 CtCl 
616. 

Releases 

(1) The statute, requiring that 
contracts contain provision that rate 
of wages paid laborers on public 
buildings covered thereby shall be 
not leas than prevailing rate, forbids 


releases depriving them of such pro¬ 
tection —U S ex rel. Johnson v Mor- 
ley Const. Co. CCANY, 98 F 2d 
781, certiorari denied Maryland Cas 
Co. for Use and Benefit of Harring¬ 
ton. 59 SCt. 244, 305 U.S. 651, 83 L. 
Ed 421 

(2) Laborers who signed receipts 
and release for wages in full could 
have waived right to prevailing rate 
as specified by Government construc¬ 
tion contract prior to amendment of 
statute avoiding contract for wages 
at less than prevailing rate —U S , 
for Use and Benefit of Johnson, v 
Morley Const Co, DC NY, 17 F. 
Supp. 378. modified on other grounds, 
C.C.A., U. S. ex rel Johnson v. Mor¬ 
ley Const Co., 98 F 2d 781, certiorari 
denied Maryland Cas Co. v. U S.. for 
Use and Benefit of Harrington, 58 S. 
Ct. 244. 305 U.S. 651, 83 LEd. 421. 

72. US —U S. ex rel. Johnson v 
Morley Const Co., C.C.A N.Y, 98 
F 2d 781, certiorari denied Mary¬ 
land Cas Co. v. U. S. for Use and 
Benefit of Harrington, 59 S.Ct. 244, 
305 U S. 651. 83 L Ed 421. 

73. U S —American Surety Co. of 
New York v. Westinghouse Elec¬ 
tric Mfg Co., C.C.A.Fla., 75 F.2d 
377, affirmed 56 S.Ct 9, 296 US 
133, 80 LEd 105. 

74. U S.—Maryland Cas. Co v. Lin¬ 
coln Bank & Trust Co., D.C.Ky., 40 
F.Supp. 782. 

75. U.S.—American Surety Co of 
New York v. Westinghouse Elec¬ 
tric Mfg Co, C.C.A.Fla., 75 F 2d 
377. affirmed 56 S.Ct 9, 296 U.S 
133, 80 L Ed. 105. 

Bquit&ble lisa 

(1) Person furnishing labor and 
material for government project has 
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equitable lien on contract price until 
fund is paid to general government 
contractor, irrespective of statutory 
bond —Philadelphia Nat Bank v. Mc- 
Kinlay, 72 F2d 89. 63 AppD.C. 296, 
certiorari denied McKinlay v. Phila¬ 
delphia Nat Bank, 55 S Ct. 96, 293 
US 583, 79 LEd 679 

(2) Persons supplying materials to 
the contractor may have a right to a 
lien on sums received by the contrac¬ 
tor’s surety in settlement with the 
government and allocated by the gov¬ 
ernment for materials supplied to 
the contractor, and such lien may be 
enforced in equity—Seaboard Sur. 
Co v. Spear, C.C.A.Mich., 119 F.2d 
849. 

Sight to maintain suit 

Claimants furnishing labor and 
materials to original government 
contractor who became bankrupt, and 
whose surety completed work under 
a new government contract, held en¬ 
titled to maintain suit in District of 
Columbia Supreme Court for dis¬ 
tribution of portion of contract price 
retained by government, where sure¬ 
ty also became insolvent.—Philadel¬ 
phia Nat. Bank v. McKinlay. 72 F.2d 
89, 63 App D C. 296, certiorari denied 
McKinlay v Philadelphia Nat. B ank, 
55 SCt. 96, 293 U.S. 683, 79 L.Ed. 
679 

76. U.S.—Martin v. National Surety 
Co.. CCA Mo.. 86 F.2d 136. affirmed 
57 S Ct. 531, 300 U.S. 688, 81 L.Ed. 
822. 

77. US—Martin v. National Sur. 
Co, Mo., 67 S.Ct. 581, 300 U.S. 588, 
81 L Ed. 822. 

78- U S.—U. S. v. Munsey Trust Co. 
of Washington, D. C. Ct.Cl., 67 S. 
Ct 1599, 332 U.S. 234, 91 L.Ed. 
2022. 
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1). Against United States 

Generally, a subcontractor has no contractual rights 
under the main contract between the contractor and the 
government, and neither the subcontractor, nor persons 
furnishing labor or materials to the contractor, have any 
claim against the United 6tates, other than one provided 
for by statute, unless the principal contract creates lia¬ 
bility. 

As a general rule, a subcontractor has no con¬ 
tractual rights under the main contract between the 
contractor and the government, 79 and neither the 
subcontractor, 80 nor persons furnishing labor or 
materials to the contractor, 81 have any claim against 
the United States, other than one provided for by 
statute, unless the principal contract creates lia¬ 
bility. 82 So the government ordinarily is not bound 
by the purchase contract of its contractor. 83 It has 
been held, however, that a provision of the subcon¬ 
tract, inserted at the instance of the go\ ernment and 
for its benefit, may create a contractual relation¬ 
ship with the subcontractor or furnisher of equip¬ 
ment or materials, 84 and where materials to be used 
by a contractor in the construction of a public work 
have been taken and used by the United States un¬ 
der an implied contract to pay the person furnish¬ 
ing the material for its value, such person is entitled 
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to recover therefor. 88 Where, on cancellation of 
the main contract, subcontractors contract to com¬ 
plete their part of the work and do so, percentages 
of the contract price earned before the cancellation 
and retained by the government should be paid to 
them 86 A provision of the principal contract 
whereby the government, in case of the termination 
of the contract, is to assume the contractor's obli¬ 
gations does not include his obligations to a sub¬ 
contractor when the subcontract was made with¬ 
out the required approval of the contracting of¬ 
ficer. 87 

A subcontractor, laborer, or materialman may en¬ 
force against the United States, a right or remedy 
against the government granted by statute. 88 So a 
subcontractor may be entitled to recover against the 
government for losses sustained in the performance 
of w T ar contracts, under the terms of the War Con¬ 
tracts Hardship Claims Act, 89 and a subcontractor 
whose contract w as canceled after the United States 
canceled the contract with the prime contractor has 
a claim against the United States for fair com¬ 
pensation, under the terms of the Contract Settle¬ 
ment Act, 90 but apart from such statute, there is no 


79. TJ.S—Evans Elec Const. Co v 
Wm S Lozier, Inc, D C Mo . 68 F 
Supp 256, appeal dismissed. CCA, 
162 F 2d 717, two cases—Collins v 
U. S. 93 CtCl. 369—Petrin v U 
S.. 90 Ct Cl 670. 

80. U S —Nickel v Pollia, C A Wyo . 
179 F2d 160—Bnster & Koester 
Lumber Corp. v U S, 90 F Supp 
695, 116 Ct Cl 824—Corum v U S , 
81 F Supp 728, 112 Ct Cl 479- 
Continental Ill Nat Bank & Trust 
Co of Chicago v U. S, 81 F Supp 
596, 112 CtCl 563—Kilgore v U 
S, 121 CtCl. 340—Petrin v U S. 
90 Ct Cl 670—H Herfurth, Jr , Inc 
v U S , 89 Ct Cl. 122—H. Herfurth, 
Jr, Inc. v U. S, 85 Ct Cl 553 

65 C.J p 1361 note 82 
Extra labor costa 

Where subcontractor of general 
contractor on government construc¬ 
tion contract was erroneously requir¬ 
ed by government superintendent to 
incur extra labor costs but subcon¬ 
tractor did not have express or im¬ 
plied contract with government, the 
subcontractor could not recover claim 
for extra labor costs in suit against 
the government—U. S v. Blair, Ct 
Cl. 64 SCt 820. 321 US 730, 88 L 
Ed 1039, rehearing denied 64 S Ct 
1062, 322 US 768. 88 LEd 1594 
Nvldsnos held l&suttetsnt to estab¬ 
lish claim based on misrepresenta¬ 
tion—Plymouth Mfg. Co v. U S, 86 
F.Supp. 134, 114 Ct Cl 616. 

81. U S —U. S. v. Munsey Trust Co 
of Washington, D. C., Ct.Cl., 67 S. 


Ct 1599, 332 US 234. 91 LEd 2022 
—Veader v Bay State Dredging & 
Contracting Co, D C Mass, 79 F 
Supp 837 

82. US —Maneely v U S . 68 Ct Cl 
623. 

65 C J. p 1361 note 83 

83. US—State of Alabama v King 
& Boozer, Ala, 62 SCt 43. 314 
US 1. 86 LEd 3. 140 A Lit 615 
tertioran granted State of Alaba¬ 
ma v King & Boozer, 62 S Ct 118. 
314 US 599, 86 LEd 482 

84. ITS—Corum v U S , 81 F Supp 
728, 112 Ct Cl 479 

Sights created by option, to govern¬ 
ment to purchase equipment 

U S —Corum v U. S , supra 

85. US—U S. v Georgia Marble 
Co, CCAGa, 106 F 2d 955 

86. US—Brewer & Jones v. U. S, 
56 Ct Cl 81 

87. US— Sclater v. U S, 61 Ct.Cl 
846 

88 . US—Adam v. U S, 60 F.Supp 
200, 103 CtCl 769 

Claim for Increased costa under Na¬ 
tional Industrial Reoovery Act 

U S —Adam v U S , 60 F.Supp 200, 
103 CtCl 769—John Harsch Bronze 
& Foundry Co v U S , 59 F Supp 
531, 103 CtCl 395—Ehret Magnesia 
Mfg Co v U S. 59 F Supp. 130, 
103 CtCl. 231—Robbins Flooring 
Co v. U S., 94 Ct Cl. 725. 

89. US—Humphrey v. U. S., 101 F. 
Supp. 759, 121 CtCl. 390—Modernl 
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Engineering Co v U S , 83 F Supp 
346. 113 CtCl 272 

Necessity of prior request for relief 

US—Humpht ey \ U S 101 F Supp 
759. 121 CtCl 390—Modern Engi¬ 
neering Co v U S, 83 F Supp 
346. 113 CtCl 272 

Recovery denied 

U S —Reltool Service Co v. U S , Ct 
Cl , 119 F Supp 957 

90. U S —Condenser Ser\ ice & En¬ 
gineering Co v U S , Ct Cl , 120 F 
Supp 262—Kal Mac h Works v 
U S, 68 F Supp 436, 107 CtCl 
202 

Requisites of liability 

(1) In order to establish liability 
of the United States under Contract 
Settlement Act for damages sustain¬ 
ed by subcontractor incident to can¬ 
cellation of subcontract. United 
States must not only agree with the 
subcontractor on the amount which 
should be paid in settlement of such 
claim, but must also agree to pay 
such amount —Precision Metal & 
Mach Co v U. S., 68 FSupp. 437, 
107 CtCl. 219. 

(2) Under statutory provision re¬ 
quiring contracting agency, when 
satisfied of inability of war contrac¬ 
tor to meet obligation, to supervise 
payments to war contractor on ac¬ 
count of termination claim? of sub¬ 
contractors, a condition precedent to 
obligation to pay subcontractor is 
acknowledgment of obligation to 
prime contractor by Government in 
amount sufficient to pay subcontrac- 
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right of action against the United States on such a 
claim. 91 A statute requiring that certain govern¬ 
ment contracts contain provisions for minimum 
wages for laborers and mechanics, and for with¬ 
holding of payments by the government to cover 
wage deficiencies, confers no right on laborers and 
mechanics to have the United States withhold sums 
to pay their wages, 92 but only gives them a right 
against the United States to sums due them as wages 
after such sums have been withheld. 93 

Recovery by contractor for subcontractor . A con¬ 
tractor may on behalf of his subcontractor recover 
for extra costs and services wrongfully demanded 
of the subcontractor by the United States, 94 but the 
contractor will be denied recovery for the sub¬ 
contractor’s claim where it is without merit or 
otherwise unenforceable. 95 So a claim on behalf 
of the subcontractor for extra work performed may 
be forfeited to the United States because of the sub¬ 
contractor’s fraud in raising the amount of the 
claim to cover unauthorized disbursements. 96 Where 
it is held that the prime contractor is not entitled to 
recover on his own claim and the petition is dis¬ 
missed, the claim of the subcontractor presented by 
the prime contractor also fails 97 


UNITED STATES §§ 102-103 

§ 103. Rights and Remedies of United States 
in General 

a. In general 

b. Recovery of damages for contractor’s 

delay 

c. Proceedings 
a. In General 

The United States, at a contractor, must be treated 
as other contractors under analogous situations. In deter¬ 
mining its rights and remedies under the contract, and 
in a proper case, it may hold the other contracting party 
liable in damages for his breaches of the contract, or it 
may hold the contractor liable for reimbursement of 
money paid to the contractor to which he was not en¬ 
titled under the contract. 

The United States, as a contractor, must be 
treated as other contractors under analogous situa¬ 
tions, m determining its rights and remedies under 
the contract 98 While remedies for fraud and un¬ 
just enrichment arc available to the government, 
in a proper case, 99 the court will not revise a con¬ 
tract which the United States has drawn on the 
ground that a more prudent one might have been 
made, 1 and where the United States has no right 
of action under the contract, for obtaining certain 
relief, the court will not permit the maintenance 


tor, and if obligation is disputed or 
denied. Govornnunt is not obliged to 
pav subi ontractor—Eiie Basin Metal 
Products V I" S, 109 F Supp 402. 124 
Ct Cl 95, certiorari denied National 
Mach Work^ a U S.74S Ct 29, 340 
US 831, 98 L Ed 355 

(3) Evidence held insufficient to 
establish liability of government — 
General Elevator Co v U S f 122 Ct 
Cl 467 

Particular claims disallowed 

US—Edelman v. U S., 91 FSupp 
729. 117 Ct Cl 400 

Supervision, of payments 

Under statutory provision requir¬ 
ing contracting agency when satis¬ 
fied of inability of war contractor to 
meet obligation to supervise pay¬ 
ments to war contractor on account 
of termination claims of subcontrac¬ 
tors, contracting agency is obliged 
rather than permitted to exercise re¬ 
quired supervision and control when 
war contractor is unable to meet ob¬ 
ligations—Erie Basin Metal Prod¬ 
ucts v U S.. 109 F Supp 402, 124 Ct 
Cl 95, certiorari denied National 
Mach. Works v U S, 74 S Ct. 29, 
346 US 831, 98 LEd 355. 

Claim unpaid by prims contractor 
• dus to bankruptcy 

U S —Aerovox Corp v. U. S., D.C. 
Mass., 89 F Supp 873. 

Defective or informal contracts 
US —General Elevator Co. v. U. S, 
122 Ct.Cl. 467. 


Pleading held insufficient 

U S —Erie Basin Metal Products v 
U S. 109 FSupp 402. 124 Ct Cl 95, 
certiorari denied National Mach 
Works v. U S, 74 S Ct 29, 346 US 
831, 98 L Ed 355 

91. U S —Precision Metal & Mach 
Co. v U S . 68 F Supp 437, 107 Ct. 
Cl 219—Kal Mach Works v U 
S. 68 FSupp 436, 107 Ct.Cl. 202 

92. US —Vender v. Bay State 

Dredging & Contracting Co., D C. 
Mass, 79 FSupp 837. 

93. U S —Veader v Bay State 

Dredging & Contracting Co, supra. 

94. US—Blair v U S., Ct Cl, 64 
SCt 820, 321 US. 730, 88 LEd 
1039, rehearing denied 64 S Ct 1052, 
322 US 768, 88 LEd 1594—C B 
Ross Co v U S. 74 F Supp 420. 
109 Ct Cl 690, certiorari denied 69 
SCt 30, 335 US 813, 93 LEd 369 

Damages sustained by subcontractor 
as recoverable by contractor gen¬ 
erally see supra § 101 e. 

95. XT S —Irwin & Leighton v U S , 
65 FSupp 800, 106 CtCl 398—Cen¬ 
tral Dredging Co. v. U. S., 94 Ct Cl 
1. 

Proof insufficient to establish dam. 
ages 

U S —Great Lakes Const. Co. v. U. 
S. 96 CtCl 378. 

96. US —Irwin & Leighton v U S , 
65 FSupp. 794, 106 Ct.Cl 398, mo- 

247 


tion overruled 65 FSupp. 800, 106 
CtCl 398. 

97. US—Kilgore v. U. S. f 121 CtCl . 
340. 

98. U S.—U S v. Standard Rice Co . 
CtCl, 65 SCt. 145, 323 US. 106. 89 
LEd 104 

Ordinary safeguards 

By requiring the contractor to fur¬ 
nish assurances that he will perform 
his obligations to laborers and ma¬ 
terialmen. the government has not 
deliberately decreased the ordinary 
safeguards it would have had to en¬ 
force the contractor's obligations to 
it —U. S. v. Munsey Trust Co of 
Washington, D C, Ct Cl, 67 S.Ct 
1599, 332 US 234, 91 LEd. 2022. 
Estoppel to deny rights 

Where contract executed by execu¬ 
tive assistant was approved by offi¬ 
cer w r ith authority to do so and con¬ 
tractor and the United States with 
knowledge of contract provisions and 
the facts proceeded to operate under 
the contract and the contractor was 
paid in conformity therewith the con¬ 
tractor was estopped to deny the 
rights of the United States under 
such contract—Alamo Const. Co. v. 
U S, 86 F Supp. 846, 114 CtCL 658. 

99. US —Muschany v. U. S., Mo, 65 
S Ct. 442, 324 U S. 49. 89 L Ed. 744 

1. U.S—U. S. v. Standard Rice Co, 
Ct Cl.. 65 S Ct 145, 323 U.S. 106, 89 
LEd. 104. 
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of such action. 2 In a proper case, the United States 
may hold the contractor liable in damages for his 
breaches of the contract,* and for loss or damage 
to property for which he is responsible under the 
terms of the contract ; 4 and a breach of the contract 
is not cured by a subsequent offer to make restitu¬ 
tion 5 Ordinarily the government may claim a de¬ 
duction from the contract price for materials prop¬ 
erly rejected as not complying with the specifica¬ 
tions, 6 or for work not performed as required, 7 and 
the contractor is not relieved of liability for de¬ 
fective work or goods by the mere fact that the per¬ 
formance of the contract was under government in¬ 
spection and supervision. 8 The government may re¬ 
pair defects found to exist and hold the contractor 
liable for the cost thereof, 9 but changes in a manu¬ 
factured article may not arbitrarily be made and 
charged to the contractor's account. 10 Delay in 
giving the seller notice of breach of implied war¬ 
ranty of the materials sold may preclude recovery 
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by the United States of damages for such breach. 11 

As a general rule, the United States may hold the 
contractor liable for reimbursement to the govern¬ 
ment of moneys paid to the contractor to which he 
was not entitled under the contract. 12 So the gov¬ 
ernment is entitled to recover an overpayment made 
in a final settlement under a contract, 13 and where 
the contract provides therefor, the contractor may 
be liable to refund excess payments provisionally 
made. 14 However, recovery of sums paid to the 
contractor may be denied where it would be in¬ 
equitable to grant it, 16 and amounts properly paid 
to the contractor may not be recovered by the 
United States on the theory of overpayment. 16 A 
contractor under a cost-plus contract is liable for 
excessive cost only where there is a breach of the 
contract. 17 

Where the United States has sold or furnished 
goods or services, it may recover therefor. 18 On 


2. US—Lutz Co v. U S, 76 Ct Cl 
405. 

Alaska—U. S. v. Lomen & Co.. 8 
Alaska 1. 

Breach of independent covenant, 

rather than condition subsequent, 
does not give government right to 
sue to forfeit rights already vested 
under the contract—U S v Haynes 
School Dist. No 8, DC Ark, 102 F 
Supp. 843 

3. US —U. S v. Duggan. C A Mo , 
210 F 2d 926—Bay boro Marine 
Ways Co v. U. S, DC Fla. 72 F 
Supp. 728—U S. v Conti, DC. 
Mass, 64 F Supp 187. affirmed, C 
C.A, 168 F 2d 681—Schmoll v U 
S.. 63 F Supp 753. 105 CtCl. 415. 
certiorari denied 67 S Ct. 69, 329 
U S 724. 91 L Ed 627—General 
Steel Products Corp v. U. S, DC 
NY, 36 F Supp 498—Weathers 
Bros. Transfer Co. v. U. S, 109 Ct 
Cl. 310—American Sanitary Rag 
Co. v. U S. 84 CtCl. 417—Murch 
Bros Const. Co v. U. S., 81 Ct Cl 
574—Griffiths v. U. S. f 77 CtCl 
642—James F. Waters. Inc., v. U. 
S.. 75 Ct Cl 126. 

65 C J p 1355 note 71. 

Recovery of excess costs of comple¬ 
tion of contract after termination 
for nonperformance by contractor 
see supra fi 100 b. 

Passage of title to goods held 
terial 

US—J. C Decker. Inc. v TJ. S. 93 
F Supp. 631, 117 CtCl. 703. 
Damages for misrepresentation 
U S —Milwaukee Shipbuilding & En¬ 
gineering Co. v. U. S., CtCl., 121 
F.Supp 922. 

Duty to minimise damages held dis¬ 
charged 

U.S.—McCarty v. U. S.. C.AAla.. 185 


F 2d 520, rehearing denied 187 F. 
2d 234 

4. US —Bayboro Marine Ways Co. 
v. U S., D C.Fla, 72 F.Supp. 728. 

Hurricane 

Where housing authority hired con¬ 
tractor to disassemble, move and re¬ 
assemble prefabricated houses and 
contractual provision that contractor 
should be liable for any loss, break¬ 
age or other damage did not mention 
acts of God, but provision dealing 
with liability for delay speciflcallv 
excepted from those delays for which 
contractor would be liable, delays 
caused by “acts of God," contractor 
was liable for damages caused by 
hurricane —Blair v U. S , C C A Ala, 
164 F 2d 115, certiorari denied 68 S 
Ct 910, 333 US. 880, 92 L EJ 1155. 
rehearing denied 68 S.Ct. 1336, 334 
U S 830, 92 L Ed. 1768. 

Amount of damages 
U S —Greenwood Products Co. v. U 
S. C A Fla, 188 F 2d 401. 

Liability held not established 
U S —Moran Towing & Transporta¬ 
tion Co v U. S. 78 CtCl 526— 
Tampa Shipbuilding & Engineering 
Co v U S, 77 Ct.Cl. 284 

5. US—Crocker v U. S, 49 CtCl. 
85, affirmed 36 S Ct. 245, 240 US 
74, 60 L Ed 533 

6*. US—Consolidated Engineering 

Co v U. S , D C Wash., 35 F Supp 
980, appeal dismissed, C C A., 123 
F 2d 1015—Crystal Soap & Chemi¬ 
cal Co v. U. S, 103 CtCl. 166 

7. US —Henry Ericsson Co. v. U. 
S, 62 F Supp 312, 104 CtCl. 397, 
certiorari denied 66 S.Ct. 701, 327 
U.S. 784, 90 L Ed. 1011. 

8. US —J. C Decker, Inc, v. U S., 
93 F.Supp 631, 117 CtCl. 703—Pope 
v. U. S. 76 CtCl. 64. 
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9 . US—B F Sturtevant Co v. U 
S , 90 Ct Cl. 93 

10. US —B F. Sturtevant Co. v U 
S, supra. 

11. US—U S v. American Radia¬ 
tor & Standard Sanitary Corp, D C 
Minn, 115 F Supp 422 

Justification for delay held not shown 
XJ S —U S v American Radiator & 
Standard Sanitary Corp. supra. 

12- US —U S v Duggan, C A Mo . 
210 F 2d 926. 

13. U S —Anderson v U S, C C A 
Wash, 123 F2d 13—Suncook Mills 
v. U S. DC.Mass, 44 FSupp 744 
—McClure v. U S . 110 F.Supp 603. 
125 Ct Cl. 16. 

Under the Contract Settlements 
Act, the United States has a right 
to institute an independent suit in 
federal district court upon a claim 
based upon an alleged overpayment 
to contrac tor under a war contract — 
Hadden v U. S, 105 FSupp. 1010. 123 
CtCl 246 

14. US —R. F C. v. United Distill¬ 
ers Products Corp., C.A.2, 204 F.2d 
611. 

15. U S.—Saxl v. U. S, 119 Ct.Cl. 66. 

Grounds for rescission hold not 
shown 

U.S—U S. v Arkansas Mills, CA 
Ark.. 216 F 2d 241—U. S. v. Haynes 
School Diet. No. 8, DC.Ark., 102 F 
Supp 843. 

16. US —U S. v. Hagan & Cushing 
Co , GC A Idaho, 115 F.2d 849. 

17. U S —U S. v George A Fuller 
Co, D C Kan , 6 F 2d 879, affirmed. 
CCA, 14 F.2d 813. 

18. U.S —U. S. v. Salon, C.A I1L 182 
F 2d 110. 
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the failure of the purchaser of property from the 
government to take and pay for it, the government 
has a choice of methods to indemnify itself. It may 
store and retain the goods for the purchaser, and sue 
him for the entire purchase price; it may resell the 
goods, acting as agent for the purchaser, and re¬ 
cover the difference between the contract price and 
the amount obtained on such resale; or it may keep 
the goods as its own property and recover the dif¬ 
ference between the market price at the time and 
place of delivery and the contract price 19 

If a contract with the United States was induced 
by fraud, the government on discovery thereof may 
cither rescind the contract, restore what has been 
received, and recover what has been paid, or it may 
enforce the contract and recover damages resulting 
from the fraud, but the government may not have 
both remedies. 20 In the absence of actionable 
fraud, the United States is not entitled to have a 
contract set aside although there was a mistake 
of identity of object resulting m an inequitable 
difference between the price paid and the actual 
value. 21 Where the government or an agency 
thereof has the corporate power to make a contract, 
and the contract, although invalid and unenforce¬ 
able, has been executed, and the government has 
accepted and holds the benefits of its execution, and 
has paid therefor, the government may not, while 
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retaining the benefits, recover back the money which 
it has paid. 22 The United States, as a nonparty 
beneficiary to a contract, may sue on the promise 
made where it was intended by the parties to be 
enforced under federal law, which accords the 
beneficiary a right of action. 23 

Recovery of liquidated damages under Walsh - 
l-Icalcy Act . The United States may sue to recover 
liquidated damages for violations of required stipu¬ 
lations in the contract as to who may be employed 
by the contractor, wages to be paid, and working 
conditions, pursuant to the Walsh-Healey Act; 24 
but a right of action under the statute may not be 
maintained where the statute is not applicable in 
view of the amount involved m the contract. 26 An 
administrative hearing and findings under the 
Walsh-Ilcalcy Act arc not prerequisites to a suit 
under the Act by the United States. 26 

b. Recovery of Damages for Contractor’s Delay 

The United States may be entitled to recover actual 
damages suffered by it by reason of delays in completion 
of the contract caused by the contractor, or it may re¬ 
cover liquidated damages for delay, to the extent provided 
therefor by the terms of the contract. 

The United States may be entitled to recover ac¬ 
tual damages suffered by it by reason of delays in 
completion of the contract caused by the contrac¬ 
tor, 27 or it may recover liquidated damages for de¬ 


ls. U.S —Freeman v. U. S f 79 Ct Cl 
516. 

20. U S —Mandel v. Cooper Corp. D 
CN.Y.. 42 FSupp. 317. 

21. IT S —U. S. v. Jones. C A Or. 176 
F 2d 278. 

22. U S —U S v. Goodwin. D C Neb , 
66 FSupp. 214. 

23. U S —U. S. v. Guy W. Capps, 
Inc. DC.V&. 100 FSupp. 30. 

20. US—U S v Lovknit Mfg Co. 
CATex. 189 F2d 464. certiorari 
denied 72 S.Ct. 229. 342 U S 896. 96 
L Ed 671. rehearing denied 72 S 
Ct 287. 342 US. 915. 96 LEd. 684 
Statutory regulations as to em¬ 
ployees on public works generally 
see Master and Servant 9 153. 
Exclusive right 

No one may sue for breach of con¬ 
tracts under the Walsh-Healey Act 
except the United States through the 
Attorney General, since the contracts 
are public contracts to which only 
United States and the contractors 
are parties.—U. S. v. Lovknit Mfg. 
Co., supra. 

Payment to employees 

Under statute directing that sums 
recovered by the United States from 
contractors as underpayment of 
wages be paid dlrectely to the em¬ 
ployees, Congress intended to give 


employees what they would have 
been entitled to get had they been 
able to sue their employer m their 
own right, including interest—Phila¬ 
delphia Joint Bd Amalgamated 
Clothing Workers of America v. U. S , 
DC Pa.. 106 FSupp. 634. 

Employment of minors 
U S — U S v Sweet Briar, Inc.. D C 
S C . 92 F Supp 777—U. S. v Love- 
knit Mfg. Co, DC Tex., 90 FSupp 
679—U S v. Craddock-Terry Shoe 
Corp. DCVa. 84 FSupp 842, af¬ 
firmed, CA. 178 F 2d 760. 

Time for commencement of action 
US—U S v. S^eet Briar, Inc.. DC. 
SC, 92 F Supp. 777 

25. US —U S. v. Ozmer, C.AGa., 
181 F 2d 508. 

26. US —U. S v Lovknit Mfg Co.. 
C.A Tex. 189 F 2d 454, certiorari 
denied 72 S Ct 229, 342 U S 896, 96 
LEd 671, rehearing denied 72 S 
Ct. 287. 342 US 915, 96 LEd. 684. 

27. U S —Byron Jackson Co v U. 
S. DC Cal, 35 FSupp. 665—Page 
and Nelson v U. S. 120 Ct.Cl 27— 
Modern Indus. Bank v. U. S., 101 
Ct.Cl 808—Orleans Dredging Co. v. 
U S., 90 Ct Cl. 360. 

Effect of stipulation 

Fact that Government was not In 
position to invoke stipulation in con¬ 
struction contract for liquidated 
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damages for delay did not strip Gov¬ 
ernment of its right to recover such 
actual damages for the delay as it 
might be able to prove—American 
Surety Co v U S , C C A Mont.. 136 
F 2d 437, affirmed 64 S.Ct. 866. 822 
U.S. 96. 88 L Ed. 430. 

Rental value 

Ordinarily, proper measure of dam¬ 
ages for delay in construction of 
building is reasonable rental value 
of building on which construction 
was delayed, but. in case of building 
that has no rental value on the mar*- 
ket, such as a postoffice, rental paid 
for temporary quarters for postofflee. 
may be considered in determining 
damages —Schmoll v. U. S. # 63 F. 
Supp 753. 105 CtCl. 415. certiorari 
denied 67 S Ct. 69. 329 U.S. 724, 91 L. 
Ed 627. 

Exccm coats 

Where contract with government 
stipulated liquidated damages in lieu 
of all excess costs or actual damages 
occasioned to government for delay, 
and that in event of default of con¬ 
tractor and completion of work by 
government, government Bhould be 
entitled to recover all actual damages 
attributable to such default and de¬ 
lay in completion measured by any 
excess costs occasioned to the gov¬ 
ernment thereby, the contract did not 
limit damages recoverable by the 
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lay, to the extent provided therefor by the terms 
of the contract, 28 but no such recovery may be had 
where damages are waived, 28 or the time has been 
extended, 30 or should have been extended, 3,1 or 
where liability is limited by the terms of the con¬ 
tract; 32 and liquidated damages for delay need not 
be paid in amounts or under circumstances beyond 
those stipulated by the parties. 33 So where the gov¬ 
ernment terminates the contract for delay and de¬ 
fault of the contractor, in accordance with the pro¬ 
visions thereof, and elects to hold the contractor 
liable for the excess costs of completion of the 
contract, it may not claim liquidated damages for 
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the delay, 34 although it does not, by such termina¬ 
tion, waive or lose its right to claim actual damages 
due to the contractor's default. 35 

A contract provision for liquidated damages for 
the contractor’s delay does not apply to delay under 
a supplemental contract fixing no definite time for 
performance. 36 Also, the contractor is not liable 
for damages for delays caused by the government, 37 
or due to the government's misrepresentations; 38 
and where so provided by the contract, the con¬ 
tractor is not liable m damages for delay due to 
unforeseeable causes beyond his control. 38 


government to excess construction 
and direct supervisory costs over the 
contract price but permitted recovery 
of any excess costs occasioned by 
default and delay—Fireman’s Fund 
Indem Co. v. U. S, 63 F.Supp 750, 
104 Ct Cl 648. 

SB: US—U S v. Brooks-Callaway 
Co. t CtCl. 63 SCt 474. 318 US 
120, 87 LEd. 653—Greiling v. U 
S, 93 Ct Cl. 396—American Em¬ 
ployer’s Ins Co. of Boston, Mass, 
v U S, 91 CtCl 231—Schuler & 
McDonald v. U S, 86 CtCl. 631— 
Bryne & Forward v U. S, 85 Ct Cl 
536—Griffiths v.U.S, 74 CtCl 245. 
Ohio —Avey v Leather Products Co , 
55 NE.2d 813, 73 Ohio App. 245. 

65 C.J p 1356 note 73. 

Procedural rules 

The federal government in an ac¬ 
tion brought in its own courts would 
not be governed by procedural rules 
binding on private citizens of the 
same state or even on citizens of dif¬ 
ferent states who seek redress before 
the federal courts, with respect to 
enforceability of contract provision 
for liquidated damages —Byron Jack- 
son Co. v. U S, DC Cal t 35 F Supp. 
665. 

Apportionment of liquidated damages 

U S.—Schmoll v U S . 91 Ct Cl 1. 
Computation of delay 
US—Holmberg v U S , 91 Ct Cl 501 
—Trimount Dredging Co. v. U S, 
80 CtCl 559. 

29. U S —Maryland Cas Co. v. U. S . 
93 CtCl 247—Sternberg v. U. S. f 

87 Ct.Cl 332 

65 C J. p 1355 note 74. 

Waiver of right to claim damages 
held not shown 

US—Kolker v U S., D C Md , 40 F 

Supp 972. 

30. US —Moran Bros Co. v. U. S, 
61 Ct Cl. 73. 

31. US.—De Armas v. U S, 70 F 
Supp. 605, 108 CtCl 436—Manu¬ 
facturers* Cas Ins. Co. v U. S, 63 
F.Supp. 759. 105 CtCl. 342 

38. U S —U. S v. American Surety 
Co t Mont., 64 S Ct. 866, 322 U S 96, 

88 LJEd. 1158—U. & v. Brooks-Cal¬ 


laway Co, CtCl. 63 SCt 474, 318 
US 120. 87 LEd 653—U S v. II 
S Cartridge Co, DC Mo, 95 F 
Supp. 384, affirmed. C A., 198 F 2d 
456, certiorari denied 73 S Ct 645, 
345 US 910, 97 LEd 1345 
Personal failure 

Use of word “personal." in provi¬ 
sion in aar contract for manufacture 
of ammunition limiting corporate 
manufacturer's liability for failure to 
perform contract to personal failure 
of corporate officers or other repre¬ 
sentatives of manufacturer having 
supervision of plant as a whole, to 
exercise good faith or that degree of 
care which they normally exercise 
in conduct of manufacturer’s busi¬ 
ness, precluded holding manufactur¬ 
er liable on basis of imputed knowl¬ 
edge—U. S. v. U S Cartridge Co, 
supra 

Delay held not excusable under terms 
of contract 

U S —Walsh Bros, v U. S , 69 F.Supp 
125, 107 CtCl. 627. 

33. US —U. S v American Surety 

Co, Mont, 64 S Ct 866, 322 U S 96. 
88 L Ed. 1158—Rose v U S , Ct Cl. 
124 F Supp 419—National Sur 

Corp v U. S, 102 CtCl 671— 
Monks v. U. S., 79 Ct Cl 302 

Bights governed by contract 

Where contract with government 
did not follow the invitation for bids 
in respect to deductions for liqui¬ 
dated damages for delay, the contract 
and not the preliminaries to its exe¬ 
cution governed rights of parties — 
Manufacturers' Cas Ins Co v. U. S, 
63 FSupp 759, 105 CtCl. 342 

34. US —U S v. American Surety 
Co , Mont. 64 S Ct 866, 322 U S 96. 
88 LEd 1158—U. S. for Use and 
Benefit of General Lighterage Co 
v Maryland Cas Co, DC Me, 25 
FSupp 778—National Sur Corp. v. 
U S. 102 CtCl. 671—Modern Indus 
Bank v. U. S , 101 Ct Cl. 808—Mary¬ 
land Cas Co v. U. S, 93 CtCl. 247 
—Fireman’s Fund Indem Co v. U. 
S, 93 CtCl 138—Fidelity & Cas 
Co. of New York v. U. S.. 81 Ct Cl. 
495. 


Before role was settled there was 
some authority apparently to the 
contrary—Caravel Industries Corp 
v U S.lOlCt Cl. 790 

35. US —American Surety Co v. U 
S, Ct.Cl. 136 F 2d 437—Fireman’s 
Fund Indem Co v IT S. 63 F 
Supp 750, 104 CtCl 648—Modern 
Indus Bank v. U. S . 101 Ct Cl 808 

36. US —U S v United Engineer¬ 
ing & Construction Co , Ct Cl , 34 
SCt 843. 234 US 236. 58 LEd 
1294 

37. U S —Albert & Harrison v IT. S . 
68 FSupp. 732. 107 CtCl 292. cer¬ 
tiorari denied 67 SCt 1199 331 IT 

5 810, 91 LEd 1830—Joseph A 
Holpuch Co v U S, 67 F Supp 
945, 104 CtCl 254 re\ers»d on oth¬ 
er grounds 66 SCt loon .328 US 
234. 90 LEd 119i»—Sand* rs v U 
S. 60 FSupp 483. 104 Ct Cl 1— 
Langevin v U S. 100 Ct Cl 15— 
Austin Engineering Co v IT S , 97 
CtCl 68—Hirsch v U S. 94 CtCl 
602—Schmoll v U S . 91 Ct Cl 1— 
Graybar Electric Co v U S, 90 
CtCl 232—Lukens Dredging & 
Contracting Corp v U S. 90 Ct Cl 
184—MacDonald Engineering Co. v. 
U S, 88 CtCl 473 

65 C J p 1355 note 76. 

Delay held not caused hy govern¬ 
ment 

US—Palumbo v. U S. 113 FSupp 
450. 125 CtCl 678—H B Nelson 
Const Co v U S, 91 Ct Cl. 488— 
H B Nelson Const Co v U S., 91 
CtCl 476—Navjtone Co v. U. S, 
91 Ct Cl 220 

3a US —Potashnick v U. S , 105 F 
Supp 837, 123 Ct.Cl 197—Dunbar 

6 Sullivan Dredging Co. v. U. S, 
65 Ct Cl. 567. 

39. U S —U. S v Brooks-Callaway 
Co. CtCl. 63 SCt 474, 318 US 
120. 87 L Ed 65.7—Hargis Can¬ 

neries v. U S, DC Ark. 60 F 
Supp. 729—J. C Ridnour Co v U. 
S. 60 FSupp. 644, 104 CtCl 221— 
Livingston v. U. S, 101 CtCl. 625. 
Xdsted events 

Under Standard Form of Govern¬ 
ment Construction Contract provid- 
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c. Proceedings 

In asserting Its rights under a contract with another, 
the United States may proceed by way of independent 
suit, counterclaim, or set-off; but the government must 
properly plead its cause of action and prove its case. 

The United States may assert its rights under a 
contract with another by way of independent suit, 40 
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counterclaim, 41 or set-off. 4 * The government must 
properly plead its cause of action, 43 and prove its 
case, 44 including the amount of damages sustained. 45 
Only competent and relevant evidence is admis¬ 
sible, 46 and general rules apply in determining the 
weight and sufficiency of the evidence, 47 and ques¬ 
tions of law and fact. 48 Where an assignee of a 


lng that contractor shall not be 
charged with liquidated damages be¬ 
cause of delays due to “unforesee¬ 
able causes” beyond control of con¬ 
tractor, “including” enumerated 
events, the lifted events are not al¬ 
ways to be regarded as unforeseeable 
no matter what the attendant cir¬ 
cumstances are, but the adjecti\e 
“unforeseeable” must modify each 
event set out in the “including” 
phrase—U. S v. Brooks-Callaw ay 
Co, CtCl. 63 SCt 474, 318 US. 120. 
87 L Ed 653 

4a ITS—Hadden v U S, 105 F 
Supp 1010, 123 Ct Cl 246. 

41. US—Bristol & Martin v U S. 
Ill F Supp 284 125 CtCl 4—Zink 
v U S. 123 CtCl 85—Daum v. U 
S, 120 CtCl 192 

Bolt by receiver 

Insofar as a receiver, appointed to 
collect balant t*s due on government 
«ontracts asserted the contractor’s 
title to the sum in dispute, the Court 
of Claims was under statutory duty 
to recognize the undisputed claim for 
damages of the United States—U S 
v Munsey Trust Co of Washington, 
D C. CtCl. 67 SCt 1599. 332 US 
234. 91 LEd 2022 

42. U S —California Milling Corp v 
U S. 42 F Supp 382. 95 Ct Cl 461— 
American Sanitary Rag Co. v. U 
S, 84 CtCl 417 

As against surety 

Percentages retained by the gov¬ 
ernment pursuant to construction 
contracts may be subjected to set¬ 
off claims of the go\ernment despite 
the claims of the contractor’s surety 
w'ho has paid laborers and material¬ 
men —U S. v Munsev Trust Co of 
Washington. I> C. CtCl, 67 S Ct 
1599, 332 U S 234, 91 L Ed. 2022 

43. U S —U S v San Diego County, 
D C Cal. 75 F Supp. 619. 

Allegations hold insufficient 

Alaska—U S v. Lomen & Co., 8 
Alaska 1 

Construction of pleadings 

U S —U S v George A Fuller Co., 
CCAKan. 14 F2d 813. 

65 C.J. p 1355 note 80. 

44. US —Spartan Aircraft Co v U 
• S, 100 F.Supp 171, 120 CtCl. 327. 
65 CJ. P 1355 notes 72, 80. 

Burden imposed on government 

US.—Spartan Aircraft Co v. U. S. 
supra. 

Evidenee to provs frauA must be 


clear and satisfactory—Edwards v 
U S, CCATenn, 140 F 2d 526. 

45. U S —Lomax Transp Co v. U 
S, C A Wash. 183 F 2d 331 

46. Evidenoe held admissible 

V S—McCarty v U S. C A Ala , 185 
F 2d 520 reheating denied 187 F 2d 
234—Bristol & Martin v U S , 111 
F Supp 264, 125 CtCl 4 

47. US—Columbus Wood Preserv¬ 
ing Co v U S , C A Ohio. 209 F 2d 
153 

Evidence held sufficient 

<1) In general—U S v Arkansas 
Tower & Bight Co , C A Ark . 207 F 2d 
913—IT S to Use and for Benefit of 
Foster Wheeler Corp v American 
Sur Co of New York. CCANY., 142 
F 2d 726— 17 S v Kraus. C C A Ind . 
61 F 2d 886—U S v Southern Gulf 
Lumber Co , D C Ala, 106 F Supp 815 

(2) To sustain judgment in favor 
of government in amount claimed, 
less a deduction for shortage m 
goods delivered to defendants—Co¬ 
lumbus Wood Preserving Co. v. U. S. 
C A Ohio. 209 F 2d 153 

(3) To support finding as to 
amount that Government was enti¬ 
tled to recover pursuant to contract 
as excess cost of completing struc¬ 
tures —American Surety Co v. U S. 
CCA Mont, 136 F 2d 437, affirmed 64 
SCt 866, 322 US. 96. 88 LEd 430 

(4) To sustain finding that con¬ 
tractor’s counsel had stated that con¬ 
tractor w'ould not perform the con¬ 
tract —Conti v. U. S , C C A.Mass , 158 
F 2d 581 

(5) To establish that government 
was within its rights in retaining 
part of contract price as liquidated 
damages on account of delays — 
Northbilt Mfg Co v U. S , D C Minn , 
43 F Supp 676—Oltedale v. U. S , D C. 
R 1. 39 F Supp 998. 

(6) To establish that collapse of 
hollers of United States transport 
ship resulted in part from defective 
brick used in construction of boilers 
by subcontractor and failure of sub¬ 
contractor to supply sufficient num¬ 
ber of anchor bolts.—U. S, to Use 
and for Benefit of Foster Wheeler 
Corp. v. American Surety Co. of New 
York, CCAN.Y., 142 F 2d 726 
Evidence held insufficient 

(1) In general—Evans v. U. S., C 
A Mo, 200 F.2d 201—U. S. v. Kalix 
Mills, Inc, D C Mass, 101 F Supp. 557 

(2) To support recovery on coun¬ 
terclaim —Wagner Whirler & Der¬ 
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rick Corp. v. U S. Ct Cl., 121 F Supp. 
664—Dubois Const Corp v U S, 98 
F Supp 590, 120 CtCl 139—Zink v. 
U S, 123 CtCl 85. 

(3) To show breach of implied 
warranty —IT S v Whitin Mach 
Works, C A Mass, 175 F 2d 504 
Actions for liquidated damages under 
Walsh-Healey Act 

U S —U S \ Craddock-Terry Shoe 
Corp, CAVa. 178 F2d 760—Harp 
v U S.. C A Ok!, 173 F2d 761, cer¬ 
tiorari denied 70 SCt 66, 338 US 
816, 94 LEd. 494—U S v Sweet 
Briar. Inc, DCSC, 92 FSupp 777 
—U S v Lovekmt Mfg Co., DC 
Tex, 90 FSupp 679—U S v 
Harp, D C Okl, 80 F Supp 236. af¬ 
firmed. CA, 173 F2d 761. certiorari 
denied 70 SCt. 56. 338 US. 816, 94 
LEd 494 
Frima fade case 

A disputed claim for damages for 
breach of contract with the govern¬ 
ment cannot be considered & stated 
account, and is not subject to con¬ 
trol and decision of the accounting 
officers of the United States; and 
their action m applying amounts 
standing to credit of contracting par¬ 
ty on books of the United States 
against an amount believed by Comp¬ 
troller General to be amount of dam¬ 
ages for which it was claimed plain¬ 
tiff was liable to the United States 
could not create a prima facie case in 
favor of the United States —Climatic 
Rainwear Co. v. U. S., 88 F Supp 416, 
116 CtCl. 520. 

48. Held question of law 

Whether government tendered per¬ 
formance under option agreements 
to purchase lands for use in land 
conservation project within reason¬ 
able time after accepting options 
wras law question for court under evi¬ 
dence—U. S. v Stott, C.C.A.Ark., 140 
F 2d 941. 

Questions hold for Jury 

(1) In action by United States for 
excess costs occasioned by contrac¬ 
tor’s refusal to take over work and 
prosecute construction contract to 
completion, liability of defendant 
contractor was for jury.—U. S. v. 
Conti, CCA Mass., 119 F.2d 652 

(2) Where defendant failed to com¬ 
plete contract with government, and 
government procured second contrac¬ 
tor to complete project, and contract 
contained additional provisions not 
included in contract with defendant, 
in absence of evidence showing that 
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claim against the United States is given recovery 
thereon, the United States which has erroneously 
paid the claim to the assignor may be entitled to 
judgment against him, and such judgment may be 
entered pro confesso if the assignor has been sum¬ 
moned but has failed to appear . 49 The right to re¬ 
cover interest as damages for delayed payment of 
a contractual obligation to the United States rests 
in the equitable discretion of the trial judge . 50 

§ 104. Payment, Settlement, and Release 

a. Necessity and sufficiency of payment 

b. Settlement and release 

a. Necessity and Sufficiency of Payment 

Payment under a contract with the government must 
be made at the time and in the manner fixed by the terms 
of the contract. 

Generally, payment under a contract with the 
government must be made at the time and in the 
manner fixed by the terms of the contract . 51 Pay¬ 
ment to the person designated in the agreement is 
sufficient to discharge the government from further 
liability , 52 but the borrowing of money from a third 
person by the vendor under a contract with the 
government, to be repaid from the proceeds of the 
sale, does not constitute a payment by the govern 
ment . 53 A provision of the contract that payment of 
the contract price is to be made on completion and 
acceptance of the contract work and on presenta 
tion of satisfactory evidence that all obligations o 
the contractor have been paid in full does not, after 
completion and acceptance of the work, authorize 


the withholding of payment by the government un¬ 
til the contractor should present satisfactory evi¬ 
dence that he has paid all sums due from him to his 
materialmen , 54 and where payment is withheld, the 
contractor is entitled to recover as damages the 
expense in securing payment incurred by reason of 
the government’s failure to pay as provided for by 
the contract . 55 Where certain amounts were with¬ 
held from the contractor on account of an alleged 
underpayment by the contractor of his employees, 
it is incumbent on the contractor to prove that he 
had complied with the provisions of the contract 
as to the rate of wages paid, and in the absence of 
such proof he is not entitled to recover the amounts 
withheld . 56 Where there exist facts tending to the 
conclusion that contracts entered into by the head of 
the department or by those authorized by him are in 
disregard of the rights of the government, he has the 
right, and is required, to issue an order to suspend 
the payment of all claims against the government 
by virtue of such contracts . 57 

Advance payments . Provisions of the contract 
may require the government to make partial or 
progress payments , 58 but if the making of such 
payments is committed to the discretion of the con¬ 
tracting officer, the United States incurs no liability 
by reason of his refusal to permit such payments 59 
Where a contract contemplates progress payments, 
but it is provided that no partial payment would be 
made on work not satisfactorily executed, the with¬ 
holding of payments until the work has been com¬ 
pleted 60 and has received final approval 61 is au- 


additional provisions were immate¬ 
rial variations, it was error to rule 
as matter of law that amount speci¬ 
fied in second contract was reason¬ 
able cost of obtaining performance 
of contract with defendant, since un¬ 
less variations were immaterial, fac¬ 
tual question of what was reasonable 
cost of completion was for Jury.— 
Steffen v.U.S.CAKy, 213 F.2d 266 
49. U S.—Central Nat Bank of Rich¬ 
mond, Va. v. U. S., 91 FSupp. 738, 
117 Ct Cl. 389. 

50l US—U. S. v. Barowsky, D.C. 

Mass, 91 F Supp 149. 

Interest on overpayment 

The United States was not entitled 
to recover from contractors interest 
on overpayment made by the United 
States to the contractors on bond 
premium cost.—Houston Ready-Cut 
House Co. v. U. S., 96 F.Supp. 629, 
119 CtCl. 120. 

51. U.S.—Pennsylvania Coal A Coke 
Corp. v. U. S„ 70 F.Supp. 136, 108 
CtCl. 236. 

Sight to prompt payment 
Where it waa apparent that care¬ 


lessness or mis judgment of United 
States had caused late payments to 
be made under contract providing for 
discount for prompt payment, con¬ 
tractor could not be held to have 
waived right to prompt payment by 
acceptance of long succession of late 
payments, from which discount had 
been deducted —Foster Co. v. U. S. ( 
Ct.Cl„ 120 F Supp. 758. 

Payment on aooonnt 

Where contract for sale and de¬ 
livery of coal to government provided 
that payments would be made on de¬ 
liveries accepted by government 
when amount due on delivery war¬ 
ranted, but that when requested by 
seller payments for accepted partial 
deliveries should be made whenever 
such payments would equal or ex¬ 
ceed either $ 1,000 or 60 per cent of 
total amount of contract until seller 
requested payment government could 
make payment on account or not Just 
as it saw fit without being in default 
under contract.—Pennsylvania Coal 
A Coke Corp v. U. S, 70 F.Supp. 136, 
108 CtCl. 236. 


52. U.S—Smith v. U. S, 101 CtCl 
743 

53. US—Belcher’s Estate v. U S, 
94 Ct Cl 137 

54. U S—W. S King & Co v. U. S. 
80 CtCl 325. 

55 . u S.—W. S King & Co v. U. S. 
supra. 

56. U S —Continental Contracting 

Co. v. U. S, 94 Ct Cl. 244. 

57. US—U S v. Adams, 7 CtCl 
58, 7 Wall. 463, 19 L Ed. 249. 

58. U.S.—King v. U. S, 100 CtCl 

475. 

Breach held not shown 

U.S —King v. U. S , supra. 

59. U S.—Orleans Dredging Co v. U. 
S.. 90 CtCl. 360. 

60. U.S—King v. U. S., 100 CtCl. 

476. 

61. U S.—Consolidated Engineering 
Co v. U. 8 , DC Wash, 36 F.Supp 
980, appeal dismissed, C.C.A., 123 
F.2d 1015. 
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thorized. When the government has made advance 
payments to a defaulting contractor, it is entitled to 
interest thereon from the time the work should have 
been finished , 62 and it does not waive its right there¬ 
to by a delay of several years in pressing its claim 
for the return of the advances . 63 

Where a contract providing for advance pay¬ 
ments to the contractor also provides for repay¬ 
ment in certain contingencies, they are not conclu¬ 
sive as to the amount due the contractor . 64 A con¬ 
tract that advances shall be deposited in special ac¬ 
counts and used only for expenditures in perform¬ 
ance of the contract may not create a relation of 
trust or agency . 65 When a statute authorizes the 
making of advance payments and the taking of ade¬ 
quate security, a lien on, or right over, the amount 
advanced, may be retained . 66 

b. Settlement and Release 

Where the contractor voluntarily executes a contract 
of settlement or release of claims, he Is bound by the 
terms thereof and cannot enforce his rights under the 
original contract, and a contract of settlement is like¬ 
wise binding on the United States. 


UNITED STATES § 104 

Where the contractor voluntarily executes a con¬ 
tract of settlement or release of claims, he is bound 
by the terms thereof and cannot enforce his rights 
under the original contract , 67 but when the gov¬ 
ernment requires a release, not in accordance with 
the contract, as a condition of making overdue pay¬ 
ments, and the contractor executes it to avoid an 
irreparable loss, the release is a result of duress and 
not binding . 68 In the absence of fraud or mis¬ 
take , 69 a contract of settlement is likewise binding 
on the United States . 79 A settlement made and 
fully consummated cannot be collaterally attacked . 71 
In order to make a release effective, there must be 
a consideration . 72 

Like other contracts, a contract of settlement with 
the government or a release will be construed ac¬ 
cording to its terms and the subject matter with 
which the parties are dealing , 73 and a settlement does 
not bar a claim by the government for money ad¬ 
vanced to the contractor under another contract , 74 
or a claim by the contractor not within the scope of 
the settlement . 75 When a contract is modified by 


02 . US-U S v U S Fldelitv & 
Guaranty Co. Cal . 35 S Ct 298, 236 
U S 512. 59 L Ed 696 

63. US-U S v U. S Fidelity & 
Guaranty Co. supra. 

64. US —Enright v. U. S . Ct Cl . 54 
F 2d 182. certiorari denied 52 S Ct. 
495, 286 U S 543, 76 L Ed 1280. 

65. US—U S v Butterworth-Jud- 
son Corporation, CCANY, 297 F 
971, re\ersed on other grounds 45 
SCt 338. 267 US 387. 69 L, Ed 672 

66 . U S —U S v Butterworth-Jud- 
son Corporation. NY. 45 S Ct. 338. 
267 U S 387, 69 L. Ed 672. 

67. U S —Powell v. U. S . Ct Cl. 119 
FSupp 195—Beard v. U S, 67 F. 
Supp 963. 110 CtCl 1. motion over¬ 
ruled in part, sustained in part. 80 
F Supp 1023. 110 Ct Cl 1—Pearson. 
Dickerson, Inc. v U. S, 115 Ct Cl 
236—First Nat. S S Co v U S. 
106 Ct Cl 601—Coath & Goss v U 
S . 101 Ct Cl 653—Jacobson Bros 
Co v U S. 98 Ct Cl 1. 

65 C.J. p 1358 note 28 
Agreement held not invalid 
U S —First Nat. S. S. Co. v. U. S.. 106 
Ct.Cl 601. 

Deduction of an amount by the 
Comptroller General in final settle¬ 
ment of contract did not destroy the 
effectiveness of complete release by 
contractor as a defense to a suit 
against the Government on a validly 
released claim—Jacobson Bros Co 
v. U. S. t 98 Ct CL 1. 

68 . US—James Shewan & Sons v. 
U. S. 73 Ct.CL 49. 

69. U.S.—Ohio Sav. Bank A Trust 


Co. v. Willvs Corporation, C C A N 
J. 16 F 2 a 859 
C5CJ p 1358 note 30 

70. US—U S v Kraus. C C A Ind , 
61 F 2d 886 —Schneiderman v U S , 
93 FSupp 626, 117 Ct Cl 715— 
D'Olier Engineering Co v. U. S. 
Pa. 244 F 90. 156 C C A 518. 

65 C J p 1359 note 31 
Authority to reopen settlement 
U S —International Arms & Fuze Co 
v U S . 76 Ct Cl 424 

71. Ind—U S v Fletcher Savings 
& Trust Co. 151 X.E. 420, 197 Ind 
627. 

Act conferring Jurisdiction on court 
of claims to hear, determine, and 
render judgment on a claim arising 
out of a series of transactions be¬ 
tween claimant and government did 
not waive provision of settlement 
contract that payment by government 
of balance found due munitions con¬ 
tractor should be full and final com¬ 
pensation —Beard v. U S , 67 F Supp 
963, 110 CtCl 1, motion overruled m 
part, sustained in part, 80 F Supp 
1023, 110 CtCl 1 

72. US —Pneumatic Gun-Carriage, 
etc. Co. v. U. S, 36 Ct Cl. 71 

73. U.S—McKiernan-Terry Drill Co. 
v U S , 61 Ct Cl. 283. 

65 C J p 1359 note 34. 

Claims included 

Agreement between government 
and manufacturer that completed 
and uncompleted work on canceled 
contracts to supply government with 
airplane propellers during wartime 
should be paid for on basis of work, 
labor costs, and overhead charges 
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was not full settlement of all manu¬ 
facturer’s claims arising out of can¬ 
cellation of contracts, but embraced 
only those claims included in Its 
specifications —American Propeller & 
Mfg Co v U S., 14 F Supp. 168, mod¬ 
ified on other grounds 17 FSupp 215, 
reversed on other grounds 67 SCt. 
621. 300 U S. 475, 81 L Ed 751 

74. US—Towar Cotton Mills v. U. 

S. CtCl. 46 SCt 211 , 270 US. 375, 

70 L, Ed 639 

75. U S —Gem Hammock A Fly Net 

Co v U S, 60 Ct C! 262. 

65 C J p 1359 note 36 
Deliveries not included 

Under supplemental agreement 
which followed termination of war 
contract by the government, and 
which provided that upon payment 
of stipulated sum all liabilities under 
the contract w'ould be released except 
with respect to payment of contract 
price for completed items delivered 
and accepted for which payment had 
not previously been made, govern¬ 
ment could not claim release of 
liability for deliveries made before 
termination date, which were not in¬ 
cluded in termination claim but were 
invoiced in the usual way.—Climatic 
F&mwear Co. v. U. S., 86 F.Supp. 415, 
115 CtCl. 520. 

Second award 

Where officers of the United States, 
authorized to settle a contract, mis¬ 
interpret the cancellation clause an d 
restrict their net award to the con¬ 
tract price, whereas the contractor 
was entitled to an award in excess 
thereof, and reserve for future con¬ 
sideration said excess, which is there- 
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mutual agreement a settlement will be treated as a 
settlement under both the original and the modi¬ 
fied agreements . 76 The head of an executive de¬ 
partment cannot impose terms on a contractor which 
will deprive him of money due, if he at the same 
time gives notice of his intention to insist on full 
payment . 77 

When the contractor releases the United States 
from all claims except one specified, other claims 
are barred under the doctrine of “mclusio unius est 
cxclusio alterius .” 78 The mere acceptance of pay¬ 
ments and the giving of receipts therefor do not, 
however, bar further claims , 79 unless there is an 
accord and satisfaction , 80 and the mere payment 
of certain vouchers submitted by the contractor does 
not estop the government to claim a discount to 
which it was entitled in final settlement . 8 ' 1 The re¬ 
turn of a certified check posted in lieu of the usual 
bond for performance, performance being satisfac¬ 
tory, is not a settlement of a claim of damages for 
breach . 82 

An amount awarded to a contractor on a settle¬ 
ment under a canceled contract should be credited 
on an indebtedness due the United States as of the 
date of the award, rather than the date of can¬ 
cellation . 83 A third person who unites with repre¬ 
sentatives of the contractor in carrying out a condi¬ 
tion of the settlement and through them receives 
part of the amount awarded in settlement is estopped 
to deny the validity of the settlement . 84 When the 
contractor dies and his surety or partner completes 
the contract and is paid by the government, his 
administrator cannot recover again for goods fur¬ 


nished by the surety subsequent to the contractor’s 
death . 86 A decree releasing the United States from 
all claims of the contractor does not bar a claim 
subsequently accruing . 86 A contractor and subcon¬ 
tractor may not, by contract between themselves, 
bind the United States with respect to release of any 
obligation owing to the United States under the 
prime contract . 87 

Approval of settlement . A contract of settlement 
which provides that it shall not be binding until ap¬ 
proved by a designated board is ineffectual until ap¬ 
proved , 88 but when the contractor acquiesces in a 
settlement without suggesting that it should be ap¬ 
proved by the contracting officer as required by the 
original contract he cannot subsequently take ad¬ 
vantage of the fact that it was not approved . 89 

Setting aside or rescission of settlement The gov¬ 
ernment may sue to set aside an improvident and un¬ 
fair settlement, and recover payments made there¬ 
under , 90 but it must offer to restore property sur¬ 
rendered by the contractor as a condition to the 
execution of the contract . 91 When a settlement is 
rescinded by mutual agreement the contractor ma> 
then recover on the original contract . 92 

§ 105. Liability of Contractor to Third Per¬ 
sons 

A contractor has no immunity from liability to third 
persons for acts of negligence in carrying out a contract 
with the government. 

Generally, a government contractor has no im¬ 
munity from liability to third persons for acts of 
negligence m carrying out a contract with the gov- 


after awarded, execution of a release 
under the first award does not pre¬ 
clude the contractor from recovery 
of the second award, which repre¬ 
sented the final award, and was con¬ 
clusive—International Arms & Fuze 
Co. v.U.S, 76 CtCl. 424. 

78. US —Harris v. U. S., 66 Ct Cl. 9. 

77. US —Pneumatic Gun-Carriage, 
etc, Co v IT S . 36 Ct.Cl 71. 

65 C J. p 1359 note 39. 

7a U.S—Rubin v. U. S.. C.C.A.N.Y. 
167 F 2d 113—Pel ton Water Wheel 
Co. v. U S, 65 Ct.Cl. 31. 

B tosfw y limited 

In suit against the Government 
arising under a construction contract, 
recovery by contractors is limited to 
the items and amounts specified as 
exceptions in the release given to the 
Government upon final settlement — 
Bein v. U. S, 101 Ct Cl. 144. 

79. U.S.—Young-Fehlhaber Pile Co. 
v. U. S, 90 Ct Cl. 4. 

65 CJT. p 1359 note 43. 


Quantum meruit 

The acceptance of payment by con¬ 
tractors as government work pro¬ 
gresses does not preclude additional 
recovery on the quantum meruit—U. 
S v. Lundstrom, C C A.Or. p 139 F 2 d 
792 

Compensation for delay 

Where plaintiff executed a voucher 
for final payment in accordance with 
the terms of the contract, but before 
such execution had notified the con¬ 
tracting officer, representing the de¬ 
fendant, that it would ask additional 
compensation on account of delay, it 
is held in the circumstances of the 
case plaintiff was not barred from 
recovering damages by the signing 
of the voucher—Young-Fehlhaber 
Pile Co. v. U S, 90 CtCl. 4. 

80. U.S.—Finney v. United States, 
32 CtCl. 546. 

81. U.S.—U. S. Lines Operations v. 
U. 8 , 99 Ct.Cl. 744. 

82. U.S.—Fearson v. U. S., 75 CtCl. 
381. 


83. U S —Towar Cotton Mills v. U 
S, CtCl, 46 SCt 211, 270 US 375. 
70 L Ed. 639 

84. US—Kellogg v U. S, 1 Ct Cl 
310, affirmed 7 CtCl. 661, 7 Wall 
361, 19 LEd 81. 

85. US—McPherson v U. S. 10 Ct. 
Cl. 438. affirmed. 13 CtCl 543 

88 . US —Hugger v. U S . 66 Ct Cl 
97. 

65 C.J. p 1359 note 48. 

87. U S —U S v. Kauffmann, D C. 
Mo, 84 F.Supp. 550. 

88 . U S —Kunhardt & Co v U. S, 
Ct Cl, 45 S.Ct. 158, 266 U S. 537, 69 
LEd 428. 

89. U S.—Winchester Mfg Co v. U. 
S, 72 Ct Cl. 106, certiorari denied 
52 S.Ct 21 , 284 US. 633, 76 L.Ed. 
538 

90. U S —U. S. v. Sutton Chemical 
Co.. C.C A W.Va, 11 F 2d 24. 

91. U S —Pittsburgh Plate Glass Co. 
v. U. S, 64 CtCl. 256. 

92. U.S —American Can Co. ▼. U. 8., 
64 CtCl. 285. 
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eminent , 93 and such a contractor is not relieved 
from liability for damage not necessarily incidental 
to the work . 94 So a contractor converting the prop¬ 
erty of a third person is liable therefor . 95 How¬ 
ever, a contractor doing work in accordance with 
the government's plans and specifications is not lia¬ 
ble to a person injured by the collapse of the 
structure . 96 A contractor building a dam for the 
United States in a navigable stream according to 
the government’s specifications is liable only to the 
same extent as the government , 97 and when compen¬ 
sation has been paid for land taken, the contractor 
is not liable for consequential damages 98 or for 
torts . 99 

§ 106. Subcontracts 

A contractual provision prohibiting subletting without 
the government's consent is not violated by the doing of 
the work by others under the contractor's directions. 

A provision of a government contract prohibiting 
subletting without the government’s consent is not 
violated by the doing of the work by others under 
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the contractor’s directions . 1 General rules as to the 
requisites and validity of contracts apply with re¬ 
spect to subcontracts on government work , 2 and 
while a provision in a subcontract that the subcon¬ 
tractor shall be made a party to the principal con¬ 
tract cannot be enforced, it does not invalidate the 
entire contract . 3 Statutory restrictions on the price 
to be paid for supplies or machinery for naval ves¬ 
sels do not control the prices payable by a con¬ 
tractor , 4 but where so provided by statute, and a 
provision in accordance therewith is incorporated in 
the subcontract, a subcontractor may be required to 
refund to the government profits from the subcon¬ 
tract in excess of a certain amount . 5 The fact that 
a government contract is violative of a statute does 
not defeat the contractor’s right to recover for a 
subcontractor’s nonperformance of his contract.® 
Where the government has withheld part of the 
contract price because of derelictions of a subcon¬ 
tractor, there is no joint liability authorizing the 
contractor to sue the government and the subcon¬ 
tractor . 7 


B. CONTRACTORS’ BONDS 


S 107. In General I 18 re< l ll,red b v statute to give a bond for the proper per- 

3 * formance of his contract and for the prompt payment of 

A contractor for the construction, alteration, or re- laborers and materialmen, and such statute should be 
pair of any building or public work of the United States * construed liberally and must be read into, and is part of. 


93. US—Tuba Consol Gold Fields 
v Kilkearj. DC Cal. 102 FSupp 
999. reversed on other grounds. C 
A. 20b F 2d 884 

94. US —Converse v Portsmouth 
Cotton Oil Refining Corporation. C 
CAVa, 281 F 981. certiorari de¬ 
nied 43 SCt 13. 260 US 724. 67 L 
Ed 482 

65 C J p 1360 note 64. 

95. Ky—Alfred Struck Co v Har¬ 
din County, 261 SW 609. 202 Ky 
843. 

66 C J. P 1360 note 65. 

96. N T —Ryan v Feeney & Shee¬ 
han Bldg Co. 145 X E 321. 239 N 
Y. 43. reargument denied 147 NE 
214. 239 XT 604—Ryan v Feencv 
& Sheehan Bldg Co. 195 N Y S 
365. 202 App Div. 45 

97. Tenn —Chattanooga & Tennessee 
Ri\er Pouer Co. v. Lawson. 201 S. 
W 166, 139 Tenn. 364. 

98 . Tenn —Chattanooga & Tennes¬ 
see River Power Co. v. Larson, su¬ 
pra 

65 C.J p 1360 note 62. 

99. Tenn —Chattanooga & Tennes¬ 
see River Power Co. v. Lawson, su¬ 
pra. 

65 C.J. P 1360 note 63. 


L US —S A Meagher Co. v. U. S , 
73 CtCl 215 
65 C J p 1360 note 67 
Rights and remedies of subcontrac¬ 
tors generally see supra 5 102 
Definition 

A “subcontractor” is one who takes 
from prime contractor a specific part 
of the labor or material require¬ 
ment of original contract —U S . for 
Use of Harrington v Trione, DC 
Colo . 97 F Supp 522 
a. US—U S for Use of Saw Mill 
Supply v E J Albrecht Co. DC. 
Pa , 49 F Supp 944 
Verbal subcontract 

In action relating to claimed verbal 
subt ontract. record established that 
parties contemplated that they would 
not be legally bound until a formal 
contract had been signed by them, 
that minds of parties had never met 
regarding contents of formal writ¬ 
ten contract, and that complainant , 
had notice that defendant's engineer I 
was not authorized to enter into an ' 
oral contract with complainant and 
uaive a performance bond and insur¬ 
ance certificates—U. S for Use of 
Saw Mill Supply v. E. J. Albrecht 
Co, supra. 

Suboontractual relationship held not 
shown 

U.S —Livingston v. U. S., 101 Ct Cl. 
625 


3. DC —Manning v Ellicott, 9 App. 
DC 71 

65 C J p 1360 note 70 

4. U S —Bethlehem Shipbuilding 

Corporation v West & Dodge Co, 
CCA Mass , 10 F 2d 289. 

65 C J p 1360 note 68 

5. US —Birnie v Permanente Me¬ 
tals Corp, C A Cal, 192 F.2d 752. 

Liability for excess profits 

Where contractor enters into con¬ 
tract uith Maritime Commission to 
construct certain \essels which are 
to be chartered by the Maritime Com¬ 
mission to the Navy, and subcontrac¬ 
tor who is an individual, enters into 
subcontract with contractor to make 
certain installations on the vessels, 
and subcontract provides that sub¬ 
contractor is to pay the contractor a 
profit in excess of 10 per cent of the 
total contract price, which shall be¬ 
come the sole property of the Man- 
. time Commission, subcontractor is 
liable for profits in excess of 10 per 
cent thereof—Birnie v. Permanente 
Metals Corp, supra. 

8 . N.Y—White v McNulty, 49 NY. 
S 903, 26 AppDiv 173, affirmed 58 
N E. 1094. 164 N Y 582. 

65 C.J. p 1360 note 69 

7. U S.—National Surety Co. ▼. 
Washington Iron Works, D.C. 
Wash., 243 F. 260. 
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the bond furnished, and the requirement of a bond may 
also be imposed by contract. 

A contractor for the construction, alteration, or 
repair of any building or public work of the United 
States is required by statute to give a bond for the 
proper performance of his contract with the gov¬ 
ernment and for the prompt payment to all persons 
supplying him with labor or materials in the prose¬ 
cution of the work. 8 Such statute is intended to be 
remedial and should be construed liberally, 9 in ac¬ 
cordance with established rules of statutory con¬ 
struction. 10 The statute must be read into, and is 
part of, the bond, 11 and the bond is required to be 
m two parts, (1) a performance bond running to 
the United States and for its sole benefit; and (2) 
a payment bond to protect persons supplying labor 
and materials. 12 An express provision by congress 
as to the construction and effect to be given to bonds 
executed to the United States may not be defeated 
by the courts on considerations applicable to agree¬ 
ments improvidently made between individuals, or 
by the practice of department officials, through mis¬ 
take or otherwise, to give such bonds a different 
construction. 13 When the advertisement and speci¬ 
fications for a contract require the successful bid¬ 
der to furnish a bond satisfactory to the contracting 


officer, his satisfaction is a necessary condition to 
the completion of the contract, 14 but it need not 
be expressed in writing. 15 The surety on the bond 
of a bidder on a government contract is bound al¬ 
though bids were advertised and a bid accepted by 
an agent of the board authorized to contract 16 
When an advertisement calls for a bond but none 
is subsequently asked for or given, the acceptance 
of material under the contract is a waiver of the 
bond. 17 As in the case of other contracts, the lan¬ 
guage of such a bond will be taken most strongly 
against the party preparing the instrument. 18 A 
bond conditioned that a bidder will enter into a 
contract is breached by failure to sign and return 
a form of contract within the time limited by the 
specifications. 19 

What is public work . The term "public work” as 
used in the statute first mentioned above is without 
technical meaning and is to be understood in its 
plain, obvious, and rational sense, 20 and includes 
any work in which the United States is interested 
and which is done for the public and for which 
the United States is authorized to expend funds 21 
The words “public work” are not limited to things 
attached to the soil. 22 While at one time under 


Bm ITS—Clifford P. MacEvoy Co. v 
U. S for Use and Benefit of Calvin 
Tomkins Co. N.J. 64 S Ct 890, 322 
U.S. 102, 88 LEd 1163—U S. to 
Use of Noland Co., v. Irwin, App 
D.C, 62 SCt. 899, 316 US. 23, 86 
L Ed. 1241, rehearing denied 62 S 
Ct. 1103. 316 US. 709. 86 LEd. 1776 
—U. S, to Use of Watsabaugh & 
Co v Seaboard Sur. Co., D C Mont, 
26 F.Supp 681, sustained Watsa¬ 
baugh & Co v. Seaboard Sur. Co., 
I>.C Mont., 106 F.2d 365. 

9 . US—Clifford F. MacEvoy Co. v. 
U. S., for Use and Benefit of Cal¬ 
vin Tomkins Co, N.J., 64 S Ct 890. 
322 U S. 102, 88 L Ed. 1163—Fleish- 
er Engineering & Const. Co. v U 
S, for Use and Benefit of Hallen- 
beck. N.T, 61 SCt. 81, 311 US 15. 
85 L.Ed. 12—Peterson v. U. S, for 
Use of Marsh Lumber Co., CCA. 
Ohio, 119 F 2d 145—U. S. for Bene¬ 
fit of Trane Co. v. Denton Plumbing 
and Heating, DC.Tex., 123 F.Supp 
881—U. S, for Use and Benefit of 
Jones Contracting Co. ▼. Skilken, 
D.C.Ohio, 53 FSupp. 14—U. S., for 
Use and Benefit of J. H. Welch Co., 
v. Fleisher Engineering & Const. 
Co., D.C.N.T., 30 F.Supp. 961. 

Liberal construction to protect la¬ 
borers and materialmen see infra 
8 109. 

10. US—U. S. ex rel Purity Paint 
Products Corp. ▼. AEtna Cas. & Sur. 
Co., D.C.Conn., 56 F.Supp. 431. 

11 * U.S.—U. S for Use of Strona v. 


Bussey, D C Cal, 61 F Supp 996— 
U. S, for Use and Benefit of Tobin 
Quarries v. Glasscock, D C Mo., 27 
F.Supp. 634. 

12. US —U S , for Use and Benefit 
of Lichter v Henke Const. Co, D 
C Mo., 35 FSupp. 388. 

65 C J. p 1325 note 3. 

Scope and extent of liability under: 
Payment bond see infra 8 109. 
Performance bond see infra 5 108. 
Subcontractor is not entitled to a 
performance bond —U. S, for Use 
and Benefit of Lichter v. Henke 
Const Co, supra. 

13. U.S.—U S. v U. S. Fidelity, etc. 
Co, CCMd., 151 F. 634, affirmed 
168 F 1022, 87 C.CA. 673, affirmed 
28 S Ct. 537, 209 U.S. 306, 62 L.Ed. 
804. 

14L U S.—Purcell Envelope Co. v. U 
S, 51 Ct.Cl. 211, affirmed 39 SCt. 
300, 249 US. 313, 63 LEd. 620— 
Purcell Envelope Co. v. U. S., 47 
CtCl. 1. 

16. U.S.—Purcell Envelope Co. v. U 
S, 51 CtCl. 211, affirmed 39 SCt. 
300, 249 US 313, 63 L.Ed. 620— 
Purcell Envelope Co. v. U. S., 47 
CtCl. 1. 

65 C.J. p 1323 note 67. 

16. DC.—U. S. v. Title Guaranty & 
Surety Co., 36 App D.C. 85. 

65 C.J. p 1323 note 68. 

17. U.S.—Friedenstein v. U. 8., 35 
Ct Cl. 1. 

18. U.S.—Bethlehem Steel Co. v. U. 
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S, 51 Ct.Cl. 394, affirmed 38 S.Ct 
347. 246 US 623. 62 LEd 866 
65 C J p 1323 note 71. 

19. DC—U. S. v Title Guaranty & 
Surety Co, 36 App DC 85 

2a U S.—Peterson v. U. S, for Use 
of Marsh Lumber Co., CCA Ohio, 
119 F 2d 145. 

Public work defined generally see 73 
C J S p 284. 

Contract held within statute requir¬ 
ing bond 

Md.—Trimount Dredging Co, for 
Use of Brown & Hooff v. U. S 
Fidelity & Guaranty Co., 171 A 
700, 166 Md. 666. 

21. U S —Peterson v. U. S., for Use 
of Marsh Lumber Co, CCA Ohio, 
119 F 2d 145. 

Relocation of railroad to 

flood control 

A contract for the construction of 
a railroad roadbed and tunnel in con¬ 
nection with relocation of railroad 
which was made necessary by federal 
project for flood control and improve¬ 
ment of navigation on rivers, was a 
contract for prosecution of “public 
work” even though the work benefit¬ 
ed privately owned railroad, and 
hence bond executed by contractor 
who received contract for construc¬ 
tion of the roadbed and tunnel was 
valid —Peterson v. U. S , for Use of 
Marsh Lumber Co., supra. 

22. US —U. S. for Use of Mengel 
Body Co. v. Metropolitan Body Co., 
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predecessors of the present statute it was considered 
that “public buildings” or “public works” included 
only buildings or works which belonged to the 
United States, 23 under the present statute the con¬ 
cept of “public works” has been considerably altered 
and the question of title to the buildings, or improve¬ 
ments, or to the land on which they are situated 
is no longer considered of primary significance, 24 
especially in view of other federal statutes defining 
“public works” so as to include projects carried on 
with public aid to serve the interests of the general 
public, which statutes were enacted prior to the en¬ 
actment of the present statutory provisions govern¬ 
ing contractor’s bonds on public works projects 
and were considered by congress in enacting the 
present statutory provisions. 25 

§ 108. Scope and Extent of Liability 

The scope and extent of the liability of the parties 
under a bond furnished by a contractor pursuant to stat¬ 
utory requirements are measured by the terms of the 
statute imposing the obligation and the terms of the bond. 


UNITED STATES §§ 107-108 

and while It has been declared that the technical rules 
otherwise protecting sureties from liability have never 
been applied in favor of the surety on a statutory bond, 
the liability of the surety should not be extended beyond 
the terms of the bond, but the surety is as much bound 
by the true intent and meaning of the contract as the 
principal himself. 

The scope and extent of the liability of the par¬ 
ties under a bond furnished by a contractor pursuant 
to statutory requirements are measured by the 
terms of the statute imposing the obligation 26 and 
the terms of the bond. 27 The performance bond 
which a contractor is required to furnish covers the 
faithful performance of his contract, 28 and does 
not cover any other obligations 23 While it has been 
declared that technical rules otherwise protecting 
sureties from liability have never been applied in 
favor of the surety on the statutory bond, 30 as in 
the case of other contracts of suretyship, the lia¬ 
bility of the surety should not be extended beyond 
the terms of the contract. 31 On the other hand, the 
surety is as much bound by the true intent and mean¬ 
ing of the contract as the principal himself, 32 and 


CCA Conn.. 79 F.2d 177, 101 A L R 
562 

65 C.J. p 1324 note 98 
The work of raising' sunken tow- 
boat from canal under contract with 
United States was "public work,” 
within statute —U S for Use of Ben- 
tfit of Shlager v MacNeil Bros Co, 
1) C Mass , 27 F Supp. 180. 

23. US —Title Guaranty & Trust 
Co v Crane Co. Wash, 31 S Ct. 
140. 219 US 24. 55 LEd 72—U S 
for Use of Mengel Body Co v Met¬ 
ropolitan Body Co, CCA Conn, 79 
F 2d 177, 101 A.LR. 662. 

D C —Maiatico Const. Co. v. U S . to 
Use of Phelps. 79 F 2d 418, 65 App 
I> C 62, certiorari denied U S to 
Use of Phelps v. Maiatico Const 
Co. 66 S.Ct. 309, 296 US. 649, 80 
L< Ed 462. 

Buildings at private university 

Where corporate charter of uni¬ 
versity gave it powers of private cor¬ 
poration, although providing for ap¬ 
propriation of money from United 
States Treasury for its aid. buildings 
constructed for university by United 
States were neither “public build¬ 
ings” nor "public works," within 
statute requiring contractor's bond, 
and this result was not altered by 
fact that construction contract pro¬ 
vided that all material and work 
covered by partial payments made 
should become sole property of Unit¬ 
ed States—Maiatico Const. Co v. U 
S, to Use of Phelps. 79 F.2d 418, 65 
App DC. 62. certiorari denied U S 
to Use of Phelps v. Maiatico Const. 
Co., 56 S.Ct. 309, 296 U S 649. 80 L 
Ed. 462. 

24. U.S.—U. S. t to Use of Noland 
Co, v. Irwin, App.D.C. t 62 S.Ct 

91 C J.S —17 


899, 316 US. 23. 86 L Ed. 1241, re¬ 
hearing denied 62 S Ct 1103, 316 U. 
S 709. 86 L Ed 1776 

25. US—U. S. to Use of Noland 
Co, v. Irwin, supra. 

Building at private university 

Where construction of library at 
private university had been author¬ 
ized by congress, and library was ac¬ 
tually constructed as a part of public 
works program under act of congress 
defining public works as projects of 
the character previously carried on 
by public authority or with public 
aid to serve interests of the general 
public, the library was a "public 
work" within act requiring persons 
contracting for construction of pub¬ 
lic works of the United States to 
furnish a payment bond for protec¬ 
tion of laborers and materialmen.— 
U. S. to Use of Noland Co., v. Irwin, 
supra. 

26. US —U S Fidelity & Guaranty 
Co v U S, C A.N.M., 201 F 2d 118 
—Continental Cas. Co. v. Schaefer, 
C A Wash, 173 F 2d 5, certiorari 
denied 69 S.Ct. 1517, 337 U.S 940, 
93 LEd 1745, rehearing denied 70 
SCt. 35. 338 US 840, 94 LEd 514 
—U. S, to Use of Watsabaugh & 
Co v Seaboard Sur. Co, D C Mont. 
26 F Supp 681, sustained Watsa¬ 
baugh & Co v. Seaboard Sur. Co, 
D C Mont, 106 F.2d 355. 

27. US—U. S. v. Continental Cas 
Co. DC Pa, 85 FSupp. 673, affirm¬ 
ed 182 F 2d 941—U. S, for Use and 
Benefit of Tobin Quarries v. Glass¬ 
cock, DC Mo, 27 F.Supp. 534 

65 C J p 1323 note 83. 

28. US—U. S v Hudgins-Dize Co.. 
DCVa, 83 F.Supp. 598—U. S. for 
Use and Benefit of Johnson, v. Mor- 
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ley Const. Co. DCNT, 17 FSupp. 
378, modified on other grounds, C. 
C.A, U S ex rel. Johnson v. Mor- 
ley Const Co., 98 F 2d 781, certio¬ 
rari denied Maryland Cas Co. v. 
U S for Use and Benefit of Har¬ 
rington. 59 SCt 244, 305 U.S. 651, 
83 L Ed 421. 

Specifications held part of contract 

for faithful performance of which 
bond was gi\ en —U S , for Use and 
Benefit of Johnson, v Morley Const. 
Co, D C N Y, 17 F Supp 378, modified 
on other grounds. CCA, U. S. ex rel. 
Johnson v Morley Const. Co, 98 F.2d 
781, certiorari denied Maryland Cas. 
Co v U S for Use and Benefit of 
Harrington. 59 S Ct 244, 305 U.S. 
651. 83 LEd. 421. 

29. U S —U. S. v. Zschach Const 
Co, C A Okl. 209 F 2d 347—U S. 
Fidelity & Guaranty Co. v. U. S, 
C.ANM, 201 F 2d 118. 

Taxes due U. S. 

Surety was not secondarily liable 
on performance bond, to pay taxes 
due the United States by the contrac¬ 
tor who failed to pay them—Great 
Am Indem Co v U S, D C.La., 120 
F Supp 445 

30. US—Fleisher Engineering 4b 
Const Co. v U S, for Use and 
Benefit of HaJlenbeck. N.Y, 61 S. 
Ct 81. 311 U.S. 15. 85 LEd. 12— 
U S, for Use and Benefit of Jones 
Contracting Co. v. Skilken, D C. 
Ohio, 63 FSupp. 14—U. S. for Use 
of Deane v. Rowley Const. Co, D 
C R.1, 2 F.R D. 6. 

Rights and remedies of surety in gen¬ 
eral see infra § 111. 

31. D C.—U. S. v. Maloney, 4 App D 
C 605, 22 Wash.L.R. 785. 

32. D.C.— U. S. v. Maloney, supra. 
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the general rule that the surety is bound to the 
same extent as the principal applies to such bonds. 33 
The liability of the surety attaches conditionally at 
the execution of the bond, 34 and exists only to the 
extent specified by statute, 36 and is limited to the 
penalty therein named. 36 When the contractor de¬ 
faults in the performance of his contract, the lia¬ 
bilities of the surety become fixed. 37 Ordinarily, the 
surety is liable for the actual damages sustained by 
the obligee, 33 unless the obligee repudiates the con¬ 
tract, 39 but when the contract provides the meas¬ 
ure of liability to the United States in case of 
breach of contract, the surety’s liability is thereby 
fixed. 40 The fact that the government permitted the 
contractor to continue with the work after the pe¬ 
riod for completion had expired is no reason to deny 
the government the damages expressly provided for 
by the contract for such an occurrence. 41 The 
doing of more work than the contract calls for, and 
the failure to return overpayments on account there¬ 
of, is not a breach of contract for which the surety 
is liable. 42 Apart from statutory bonds, the extent 
and nature of liability on bonds of government con¬ 
tractors differ with their terms, and the contracts 
which they secure. 43 The rights acquired under 
the statute may not be enlarged, limited, or modified 


by the subsequent insolvency of the surety or by a 
state court in a proceeding to dissolve the sure¬ 
ty. 44 When claims against a contractor are pur¬ 
chased at a discount under a plan whereby its 
trustee in bankruptcy is to share in the profits the 
surety is liable only for the amount paid. 46 The 
coverage of the bond is not enlarged by reason of 
the fact that the surety institutes a suit to have 
its liability under the bond determined. 46 

Additional cost of superintendence . The surety 
is liable to the government for the additional cost 
of superintendence and inspection due to the con¬ 
tractor’s default, and for which the contract makes 
the contractor liable. 47 

Injuries to person or property . The statutory 
bond required in the case of public buildings and 
public works docs not render the surety liable for 
personal injuries, 48 or injuries to property. 49 

Moneys advanced A bond securing performance 
of a contract requiring the contractor to account 
for moneys advanced thereunder docs not render 
the surety liable for general ad\ances on account 
of the contract secured and other contracts. 60 


33. D.C —Royal Indemnity Co v 
Woodbury Granite Co.. 101 F 2d 
689, 69 App.D.C. 364, certiorari dis¬ 
missed 60 S.Ct. 63, 308 U.S 628, 84 
L Ed. 524. 

65 C.J. p 1323 note 77. 

Wliui there Is no default on the 
part of the contractor, there is no 
liability on the part of the surety — 
Anderson y. U. S., 97 CtCl. 545— 
Brooklyn & Queens Screen Manufac¬ 
turing Company v. United States, 97 
Ct.CI. 532. 

34. N.Y—People v. Metropolitan 
Surety Co., 105 N.E 99, 211 N.Y 
107, reargument denied 106 N.E. 
1038, 212 N Y. 551. 

Surety in In contractual relations 
with the United States from the time 
of execution of the bond.—Southern 
Surety Co. v. U. S., 75 Ct.Cl. 47. 

35. U.S.—Belknap Hardware & Mfg. 
Co v. Ohio River Contract Co., D. 
C.Ky. 264 F 676 

65 C.J P 1323 note 79. 

80. U.S.—U. S. v. American Surety 
Co.. Me, 135 F. 78, 67 CC.A. 552. 

N Y.—Strong v. American Fence 
Const. Co., 156 N.E. 92, 245 N.Y. 
48. 

87- U S.—Continental Oas Co. v. U. 
S, CCALa., 113 F 2d 264, certio¬ 
rari denied 61 SCt. 133, 311 U.S. 
696. 85 L.Ed. 451, rehearing denied 
61 S.Ct. 316, 311 U.a 729, 85 L.Ed. 
474. 


Piling bankruptcy petition 

When contractor defaulted in the 
performance of his contract with the 
United States by filing a petition in 
bankruptcy, the liabilities of the con¬ 
tractor’s surety under the contract 
immediately became fixed—Continen¬ 
tal Cas Co. v. U. S., supra. 

38. U.S—Continental Cas. Co. v. U 

S., supra. 

39. U.S—Continental Cas. Co. v. U. 

S., supra. 

Unauthorised denial of progress pay¬ 
ments 

A letter by an agent of the United 
States to contractor’s surety after 
contractor had defaulted in perform¬ 
ance of the contract, that no pay¬ 
ments would be made to the surety 
during progress of the work of the 
surety in completing the contract, 
did not constitute a breach of the 
contract, so as to relieve surety from 
liability, since the agent had no au¬ 
thority to write that progress pay¬ 
ments would not be made —Continen¬ 
tal Cas Co. v. U. S., supra. 

40. U.S—U. S. v. Grogan, D.C.Mont., 
44 F.Supp 871. 

65 C.J p 1323 note 81. 

41. U.S.—Continental Cas. Co. v. U. 

S.. C.CA.U, 113 F.2d 284, certio¬ 
rari denied 61 SCt. 133, 311 U.S. 
696, 85 LEd. 451, rehearing denied 
61 S.Ct. 316, 311 U.S. 729, 85 L.Ed. 
474. 


42. US —U S v. Breymann, D.C 
Mass . 228 F 808 

65 C J p 1323 note 82 

43. US—U S v. C M. Lane Life¬ 
boat Co. CCAN Y., 118 F 2d 793, 
certiorari dismissed C. M. Lane 
Lifeboat Co v U S, 62 S Ct 124, 
314 U.S 579. 86 LEd 469—Metro¬ 
politan Cas Ins Co. of New York v. 
U. S, CCA Or, 87 F 2d 144. 

65 C J. p 1323 note 83. 

44 . NY —People v Metropolitan 
Surety Co.. 103 NE 99, 211 NY 
107, reargument denied 106 N.E. 
1038, 212 NY 531 

45 . U S —IT S Fidelity & Guaranty 
Co v Eichel, Pa. 219 F 803. 135 
CC.A. 473 rehearing denied 233 F 
991, 147 CCA 665, and appeal dis¬ 
missed 36 SCt. 165, 239 U.S. 629, 
60 LEd 475. 

40 . U.S—American Sur. Co v. 
Wheeling Structural Steel Co, CC. 
A/W.Va., 114 F.2d 237. 

47. U.S.—U. S. v. McGee, C.C.Mo, 
171 F. 206. 

65 C.J. p 1324 note 86 

48. U S —-U. S. for Use of Spencer v 
Massachusetts Bonding & Ins. Co, 

C. C.A.Tenn , 18 F.2d 203 
65 C J. p 1324 note 87. 

49 . U.S.—U. S. v. C. A. Riffle Co, 

D. C.Pa, 247 F. 374. 

60- U.S—U. S v Jones, Dist.Col., 8 
Pet. 399, 8 LEd. 988 
Moneys advanced as not constituting 
labor or materials see infra | 109 
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Loss before execution of bond . A bond securing 
performance of a contract, if so conditioned, covers 
a loss occurring before its execution. 51 

Duty of surety to furnish information as to re¬ 
sponsibility. It is the duty of a surety on a govern¬ 
ment performance bond to furnish an investigating 
agent of the government the information which the 
latter seeks as to the financial responsibility of the 
surety and to do so promptly and without reserve. 52 

§ 109. -Labor and Materials 

One of the purposes of the statute requiring con¬ 
tractor's bonds is to protect laborers and materialmen, 
and the statute must be liberally construed to accomplish 
such purpose, the liability of the sureties on the bond 
required for the protection of those supplying labor or 
materials being measured by the terms of the statute, 
and the terms of the bond. 

One of the purposes of the statute requiring con- 
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tractors for public buildings or works to furnish 
bonds is to protect those who furnish materials or 
labor and to assure payment in full for such mate¬ 
rials and labor. 53 Indeed, the condition of the stat¬ 
utory government contractor’s bond includes pay¬ 
ment to the furnishers of labor and material, and 
laborers and materialmen, together with the govern¬ 
ment, are obligees or beneficiaries of the bond. 54 
The liability of sureties on the payment bond re¬ 
quired for the protection of those supplying "labor 
and materials,” is measured by the terms of the 
statute 55 and the terms of bond. 56 When the bond 
is not conditioned for payment for labor and mate¬ 
rials, it has been held that the surety is not liable 
for such claims, 57 even though such a bond should 
have been given. 58 While the protection afforded 
by the statute is analogous to that afforded by 
mechanics’ and materialmen’s liens in the case of 
private construction, 58 actually the statute does not 


51. TJ.S.—-U. S ex rel. Brimberg 
Bros v. Globe Indemnity Co., CCA. 
N.Y , 26 F 2d 191 

65 GJ. p 1324 note 90 

52. U.S—U. S. v. Iovacchini, C.C.A. 
Pa. 116 F.2d 345. 

53 . US —Standard Accident Ins Co 
v U. S.. for Use and Benefit of 
Powell, Fla. 58 S Ct 314. 302 US 
442, 82 LEd 350—Mover v. U. S, 
for Use of Trane Co.. C.AW.Va. 
206 F 2d 57—17 S . for Use of Gib¬ 
son v Harman, C A Va, 153 F 2d 
999—Llibman v. U. S. for Use and 
Benefit of Cal Elec. Supply Co, 
C C.A Cal. 153 F 2d 350—U S., for 
Use of Harrington v. Tnone, D.C. 
Colo, 97 FSupp 622—U. S. ex rel. 
Hargis v Maryland Cas. Co., DC. 
Cal., 64 FSupp. 622—U. S., to Use 
of Kewaunee Mfg. Co. v. U. S 
Guarantee Co., DCN.Y., 37 F.Supp. 
561 —u. S, for Use and Benefit of 
J. H Welch Co., v. Fleisher Engi¬ 
neering A Const Co., DCN.Y., 30 
FSupp. 961—l T . S ex rel. and for 
Use and Benefit of Korosh v Otis 
Williams & Co., DC Idaho. 30 F 
Supp. 690—U. S, to Use of Watsa- 
baugh & Co. v. Seaboard Sur. Co. 
DGMont., 26 FSupp 681, sustain¬ 
ed Watsabaugh A Co. ▼. Seaboard 
Sur. Co.. 106 F.2d 355. 

Before the enactment of ony fed¬ 
eral statute on the subject, it was not 
unusual for the government to recog¬ 
nize the existence of a moral duty 
to protect furnishers of labor or ma¬ 
terial for a public work against dis¬ 
honest or reckless contractors by 
requiring insertion In a contract for 
such work of a provision requiring 
payment by the contractor of 
amounts owing by him to furnishers 
of labor or material for the work con¬ 
tracted for, or entitling the govern¬ 
ment to withhold payment to the 
contractor If ho failed to pay those 


who furnished labor and materials, 
and the government's observance of 
that duty in practical and effective 
ways was the precurser of judicial 
recognition of an enforceable equita¬ 
ble right of unpaid furnishers of la¬ 
bor or materials for that work in. 
or to a part of, the contract price 
remaining in the possession of the 
government after the completion of 
the work by the contractor—Ameri¬ 
can Surety Co. of New York v. West- 
inghouse Electric Mfg. Co., C C A.Fla, 
75 F 2d 377, affirmed 56 S.CL 9, 296 
U.S. 133, 80 LuEd. 105. 

54. TJ.S.—American Surety Co. of 
New York v. Westinghouse Elec¬ 
tric Mfg. Co.. Fla., 56 S.Ct. 9, 296 
U.S. 133. 80 L.Ed. 105. 

Government as beneficiary of bond 
see supra § 108. 

55. U.S.—U. S, for Use of Gibson, 
▼. Harman, CA-Va., 192 F 2d 999— 
Continental Cas. Co. v. Schaefer, C. 
A Wash, 173 F.2d 5, certiorari de¬ 
nied 69 SCt. 1517, 337 U.S. 940, 93 
LEd. 1745, rehearing denied 70 S. 
Ct. 35, 338 U.S. 840. 94 L.Ed. 514— 
U. S, for Use of Edward E Mor¬ 
gan Co. v. Maryland Cas. Co., C 

C. A La., 147 F.2d 423—Eberhart v. 
U. S., Minn., 204 F. 884, 123 C.C.A. 
180. 

N.Y.—In re National Sur. Co.'s Liq¬ 
uidation, 72 N.Y.S.2d 920. 189 Misc. 
919. 

56. U.S.—U. S., for Use of Edward 
E. Morgan Co. v. Maryland Cas 
Co.. C C.A.La., 147 F.2d 423—Mc- 
Clary v. Midland Land & Develop¬ 
ment Co., DC.Teim., 109 FSupp. 
847—U. S. v. Continental Cas. Co, 

D. C Pa., 85 F.Supp. 573, affirmed, 
C.A., 182 F.2d 941—American Sur. 
Co. of New York v. Wheeling Struc¬ 
tural Steel Co., D.C.W.Va., 26 F. 
Supp. 395, reversed on other 
grounds, C.C.A., American Sur. Co. 
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▼. Wheeling Structural Steel Co.. 
114 F.2d 237—U. S.. for Use and 
Benefit of Eaton, ▼. Olson, D.C.Cal., 
5 FRD. 513. 

65 C J. p 1325 note 4. 

Minimum wage provision 
Where the undertaking of the sure¬ 
ty is that the contractor will per¬ 
form his contract and the contract 
contains the provision required by 
statute to the effect that all persons 
employed by the contractor will be 
paid, without subsequent deduction 
or rebate on any account, not less 
than the minimum wages as deter¬ 
mined by the secretary of labor, sure¬ 
ty would be liable for contractor's 
failure to pay that amount and could 
not deny liability on ground that pro¬ 
vision in bond meant that contrac¬ 
tor would agree in good faith to en¬ 
deavor to maintain minimum wages 
as determined by secretary of labor. 
—U. S. v. Continental Cas. Co.. D.C. 
Pa., 45 F.Supp. 573, affirmed, C.A., 162 
F.2d 941. 

57. Md.—Trimount Dredging Co., for 
Use of Brown A Hoolf, v. U. S. 
Fidelity A Guaranty Co., 171 A. 
700, 166 Md. 656. 

65 C.J. p 1326 note 4. 

58. Md.—Trimount Dredging Co., for 
Use of Brown A Hoolf, v. U. S. 
Fidelity A Guaranty Co., supra. 

65 C.J. p 1325 note 5. 

Statute as being part of bond use 
supra | 107. 

59. U.S.—U. EL, for Use of Gibson 
v. Harman, C.A.'Vh., 192 F.2d 999. 

The praettasl effect of the sot Is 
to confer s special lien in favor of 
persons supplying labor or materials, 
and to substitute the bond in the 
place of the building on which the 
lien is charged.—U. & v. City Trust, 
etc., Co* 21 App.D.G. 259. 
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create a lien in favor of laborers and materialmen 
but merely protects them by giving them certain 
rights under the bond. 60 Such bond is to be liberal¬ 
ly construed, 61 with the view to determining the 
fair scope and meaning of the contract in the light 
of the language used and the circumstances sur¬ 
rounding the parties, 62 and technical rules otherwise 
protecting sureties are not to be applied, 68 but the 
court is not warranted in writing liability into the 
contract. 64 A claim for labor and materials fur¬ 
nished by an assignee of the contract is not covered 
by the bond. 66 Generally speaking, the surety is 
liable whenever the contractor would be liable and 
to the same extent. 66 It is not essential to a re¬ 
covery on such bond that a contractual relationship 
should exist between the prime contractor and the 
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person furnishing labor or materials. 67 While the 
statute does not protect a person agreeing to supply 
materials which have never been delivered, 68 or one 
furnishing materials which are rejected as defec¬ 
tive, 68 it is not essential to recovery for materials 
furnished that they be delivered at the job site, 70 
or that they be “used” in the prosecution of the 
work. 71 A person who has actually supplied labor 
and materials in the prosecution of the work pro¬ 
vided for in the contract, for which payment has 
not been made, may be entitled to tho benefit of the 
statute, 72 but the person claiming the benefit of 
the statute must have supplied labor or materials 78 
in the prosecution of the work provided for by the 
contract, 74 or modifications thereof, 76 and the work 
involved must be public work. 76 The bond is not 


60l U.&—In re Flotation Systems, 

D. C.Cal., 65 F.Supp. 698. 

£len on unpaid funds In bands of 
publlo body for whom contractor per¬ 
forms work lb not created.—In re 
Flotation -Systems, D.C.Cal. # 65 F. 
Supp. 698. 

6X. U.S—U. S., for Use of Edward 

E. Morgan Co. v. Maryland Cas. Co f 
C.C.A.La., 147 F.2d 423—U. S, for 
Use and Benefit of J. H. Welch Co., 
v. Fleisher Engineering 6b Const 
Co.. DC.NY., 80 F.Supp. 961. 

N.Y.—Graybar Elec. Cb. v. New Am¬ 
sterdam Cas. Co., 83 N.Y.S.2d 435. 
affirmed 42 N.YS.2d 919, *266 App. 
Div. 771, reversed on other grounds 
54 N.E.2d 811, *292 N.Y. 246, motion 
denied 55 N E.*2d 612, 29*2 N.Y. 643, 
certiorari denied 65 S.Ct. 42, 323 
U.S. 715, 89 L.Ed. 576. and motion 
granted 60 N.E.2d 849. 294 N.Y. 
701. 

62. Tbs rule that surety may stand 
on bis strict legal rights does not 
prevent construction of bond with 
view to determining fair scope and 
meaning of contract In light rf lan¬ 
guage used and circumstances sur¬ 
rounding parties.—U. S. to Use of 
Watsabaugh St Co. v. Seaboard Sur. 
Co.. D.C.Mont., 26 F.Supp. 681, sus¬ 
tained. CCA, Watsabaugh & Co. v. 
Seaboard Sur. Co, 106 F.2d 865. 

63. U.S—Illinois Surety Co v. John 
Davis Co., Ill., 87 SCt. 614, 244 U 
S. 376, 61 L Ed. 1206—Commercial 
Standard Ins. Co. v. U. S., for Use 
of Crane Co, C.A Okl., 213 F.2d 106. 

Rights and remedies of sureties In 
general see infra 9 111. 

6ft, U.S.—-U. S., for Use of Edward 
E. Morgan Co. v. Maryland Cas. 
Co., aCALa., 147 F.2d 423. 
Glaimaut*s hardsh ip does not war¬ 
rant enlarging surety*s liability.—-U. 
S, for Use and Benefit of Dorfm&n 
v. Standard Sur. 6b Cas. Co. of New 
York, D.C.N.Y., 87 F.Supp. 323. 

65 U S.—Hardaway 6b Prowell v. 
National Surety Co., Ky., 150 F. 465, 


80 CCA 283. affirmed 29 S.Ct. 202. 
211 U.S 552, 53 L.Ed. 321. 

65 C.J. p 1324 note 96. 

66. Bursty stands in uo better posi¬ 
tion with respect to defenses than 
contractor.—U. S., for Use and Bene¬ 
fit of Johnson, v. Morley Const. Co.. 
D.C.N.Y., 17 F.Supp. 37*8, modified on 
other grounds, C.C.A., U. S. ex rel. 
Johnson v. Morley Const. Co., 98 F 
2d 781, certiorari denied Maryland 
Cas. Co. v. U. S.. for Use and Ben¬ 
efit of Harrington, 59 S Ct. 244, 305 
U.S. 651. 83 L.Ed. 421. 

Both contractor and surety on con¬ 
tractor's bond may be looked to by 
materialmen and laborers, on estab¬ 
lishment of their claims against fed¬ 
eral public works contractor.—U. S.. 
for Use of Johnson, v. Morley Const 
Co.. D.C.N.Y., 20 F.Supp. 606. 

Payment out (ft particular fund 
Where the terms of the contract 
under which labor or materials are 
furnished limits the liability of the 
contractor to payment out of a par¬ 
ticular fund, the court is bound by 
the contract as the parties made it 
—U. S., for Use and Benefit of Mose¬ 
ley v, Mann, D.C.Okl„ 100 F.Supp. 920. 

67. U S.—Clifford F. MacEvoy Co. 
j v. U. S, for Use and Benefit of Cal- 
| vm Tomkins Co.. N.J., 64 S.Ct. 890, 

322 U.S. 102. 88 L.Ed. 1163—Tay¬ 
lor v. Connett, C.C.A.N.C., 277 F. 
945. 

Bond as covering labor or materials 
furnished to subcontractor see in¬ 
fra | 110. 

68. Me—U. S. v. Murdock, 59 A. 60, 
99 Me. 258. 

69. Yt.—U. S. v. U. S. Fidelity, etc., 
Co., 71 A. 1109, 82 Vt. 103. 

65 C.J. p 1326 note 29. 

Damages for materials wrongfully 
rejected by subcontractor as within 
coverage of bond see infra 8 110. 

70. U.S —Glassell-Taylor Co. v. Mag¬ 
nolia Petroleum Co, C.C.A.La., 158 j 

F.2d 527. 


71. U S —Glassell-Taylor Co. v. Mag¬ 
nolia Petroleum Co., supra. 

65 C J. p 1326 note 27 [a]. 
Replacement of inventory 

Surety bond covered material which 
was furnished to contractor, and 
which was not actually used in per¬ 
formance of the contract, but which 
replaced identical material taken 
from contractor's inventory and used 
on the contract job —Commercial 
Standard Ins. Co v. U. S.. for Use 
of Crane Co, CA.Okl. 213 F.2d 106. 

72. US —Glassell-Taylor Co. v. Mag¬ 
nolia Petroleum Co. CCALa., 163 
F 2d 527—U. S, for Use of U. S. 
Rubber Co., v Ambursen Dam Co, 
D.C.Cal, 3 F.Supp. 548. 

65 C.J. p 1824 note 93. 

73. U.S.—U. S, for Use of Edward E 
Morgan Co. v. Maryland Cas. Co. 
C.C.A.La., 147 F 2d 423. 

65 C.J. p 1824 note 94. 

Labor and materials protected gen¬ 
erally see infra this section. 

7ft- U.S—U. S v. Conkllng, N.Y., 135 
F. 508, 68 C.C.A. 220. 

65 C. J. p 1324 note 95. 

78. U.S—Stiers Management Co. v. 
Fidelity & Deposit Co. of Md, D.C. 
Mo., 106 F.Supp. 588. 

76. U.S.—U. S., for Use of Mengel 
Body Co v. Metropolitan Body Co, 
C.C.A Conn., 79 F.2d 177, 101 A.L R 
562—U. S. for Use or Benefit of 
Shlager v. MacNeil Bros. Co., D. 
C.Mass, 27 F.Supp. 180. 

D.C—Maiatico Const. Co. v. U. S, 
to Use of Phelps, 79 F.2d 418, 65 
App D.C. 62, certiorari denied U. S, 
to Use of Phelps v. Maiatico Const 
Co.. 56 S.Ct. 309, 296 U.S. 649, 80 
L.Ed. 462. 

What is public work see supra i 107. 

Xf oontraotor I » mot engaged in pub. 
lio work, the bond given is without 
statutory authority and unpaid mate¬ 
rialmen have no statutory authority 
to sue, and the same result follows 
if the bond is considered a common- 
law bond to which the materialman is 
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unenforceable for want of consideration, although 
not executed until after the contract was made. 77 
A bond conditioned for performance of the contract 
during any period of extension, as well as during 
the original term, is not in violation of the stat¬ 
ute. 7 ® The bond need not name the laborers and 
materialmen for whose benefit it is given, 79 and the 
surety’s liability is not affected by his lack of per¬ 
sonal knowledge of the state of the account between 
the contractor and creditor. 80 The right to recover 
for labor or materials is created by the statute, and is 
not based on the contract between the claimant and 
the contractor. 81 The bankruptcy of the contractor 
does not destroy the surety’s liability to laborers and 
materialmen. 82 Notwithstanding the statute requir¬ 
ing the bond of a government contractor to provide 
for payment of laborers and materialmen, laborers 
and materialmen have been held in equity entitled 
to a preference over general creditors of the con¬ 
tractor with respect to the fund received from the 
government 82 Independent of the statute the sure- 
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ty on a bond conditioned on payment for labor and 
materials is liable therefor, 84 as is a surety which 
took over the work under a contract and assumed the 
contractor's indebtedness, 85 but a surety assuming 
a contract and subletting to one agreeing to meet 
the original contractor’s payrolls is not liable for 
funds borrowed by the new contractor to meet such 
payrolls. 86 When a surety company becomes surety 
on such a bond, those furnishing labor and mate¬ 
rials are entitled to share in a deposit made under 
state laws to enable it to do business in the state and 
securing its policyholders. 87 

Construction of statute. The statute will be liber¬ 
ally construed to protect those who furnish labor and 
materials. 88 Unjust and absurd consequences are, 
if possible, to be avoided, 89 and ambiguities must 
be so resolved as to accomplish the legislative inten¬ 
tion. 90 The statute may not, however, be extended 
beyond the scope of the limitations contained there¬ 
in, 91 and the court may not write liability into the 


neither a party nor privy—Maiatico 
Const Co. v. U. S, to Use of Phelps, 
79 F2d 418. 65 AppDC. 62, certio¬ 
rari denied U. S, tx> Use of Phelps v 
Maiatico Const. Co.. 56 SCt 309, 296 
U.S. 649. 80 LEd. 462. 

77. US —Title Guaranty & Trust Co 
of Scranton. Pa., v. Crane Co. 
Wash., SI S Ct 110. 219 TJ S. 24, 65 
I. Ed. 72 

78. US —Illinois Surety Co. v. U 
S. f N.Y.. 212 F. 136. 129 CCA. 584. 

79. Vt—U. S. v. U S Fidelity, etc., 
Co. 63 A. 581. 78 Vt 445. 

80. DC —Royal Indemnity Co v 
Woodbury Granite Co . 101 F 2d 689, 
69 App D C. 364, certiorari dismiss¬ 
ed 60 S Ct. 63, 308 U S 628. 84 L Ed 
524 

81. Va—Hopkins v. Commonwealth, 
105 S.E. 673, 129 Va. 137. 

82. U.S —In re Flotation Systems, 
D.C Cal., 65 F.Supp. 698. 

83. U.S.—Belknap Hardware 4b Mfg 
Co. v. Ohio River Contract Co, C.C 
A.Ky.. 271 F. 144. 

65 C.J. p 1325 note 11. 

84. Wash—U. S. v. Henningsen, 82 
P. 171, 40 Wfcsh. 87. 

85. Idaho.—Beymer v. Monarch, 129 
P. 919, 23 Idaho 292. 

88 . Ky.—Citizens’ Trust 4b Guaranty 
Co v. Farmers* Bank of Estill 
County, 179 8 W. 29, 166 Ky. 234 
87. Ohio.—Hogan v. Empire State 
Surety Co., 18 Ohio N.P..N.S, 380. 

. 88 . U.8.—Clifford F. MacEvoy Co. v. 
U. &, for Use and Benefit of Cal¬ 
vin Tomkins Co., N.J., 64 S.Ct 890. 
322 U.S. 102, 98 L.Ed. 1163—Stand¬ 
ard Accident Ins. Co. v. U. S.. for 
Use and Benefit of Powell, Fla., 58 
act 214, 202 U.a 442, 82 L.Ed. 350 


—Commercial Standard Ins Co. v. 
U S., for Use of Crane Co.. CA. 
Okl, 213 F 2d 106—U. S , for Use of 
Gibson v. Harman, C.A.Va., 192 F 
2d 999—Coffee v U. S., for Use and 
Benefit of Gordon. C.C A Fla., 157 F 
2d 968—Glassell-Taylor Co. v. Mag¬ 
nolia Petroleum Co., CCA La., 153 
F 2d 527—Ross Engineering Co. v. 
Pace, C C.A Va, 153 F.2d 35—U. S. 
for Use of Edward E. Morgan Co v. 
Maryland Cas Co . C.C A.La, 147 F. 
2d 423—L. P Friestedt Co. v. U. S 
Fireproofing Co., CCAColo., 125 
F 2d 1010—U. S., for Use and Ben¬ 
efit of Hallenbeck. v. Fleishcr En¬ 
gineering & Const. Co. OCAN.Y., 
107 F.2d 925, affirmed Fleisher En¬ 
gineering & Const Co v. U S, for 
Use and Benefit of Hallenbeck, 61 
SCt. 81. 311 US. 15. 85 LEd 12- 
Seaboard Surety Co. v. U. S.. for 
Use and Benefit of Marshall-Wells 
Co, CCA Idaho, 84 F.2d 348—U 
S, for Benefit of Trane Co. v. Den¬ 
ton Plumbing and Heating, D C 
Tex., 123 FSupp 881—U. S., for 
Use of Harrington v, Trione, DC 
Colo, 97 F.Supp. 522—U. S, for 
Use of Bruce Co. v. Fraser Const 
Co., D C Ark, 87 F.Supp. 1—In re 
Flotation Systems, D.C.C&1., 65 F 
Supp. 698—U. S.. to Use of Balti¬ 
more Brick Co. v. John A. John¬ 
son 4b Sons, D C Md, 65 F Supp 
514, affirmed, CCA, 153 F 2d 534, 
certiorari denied 66 S.Ct. 1372, two 
cases, 328 US. 865, 90 LEd. 1636 
—U S. ex rel. Hargis v. Maryland 
Cas. Co., D.C.Cal, 64 FSupp. 522— 
U. 8 ., to Use of Kewaunee Mfg. Co. 
v. U. 8. Guarantee Co., DC.N.Y., 37 
F.Supp. 561—U. 8., for Use and 
Benefit of J. H. Welch Co., v. 
Fleisher Engineering 4b Const Co., 
D.C.N.Y„ 30 F.Supp. 961—U. 8. ex 
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rel. and for Use and Benefit of 
Korosh v. Otis Williams 4b Co., D. 
C.Idaho, 30 FSupp 590—U. 8., to 
Use of Watsabaugh 4b Co. v. Sea¬ 
board Sur. Co, DC Mont. 26 F. 
Supp. 681, sustained, CCA, Watsa¬ 
baugh & Co v Seaboard Sur. Co., 
106 F 2d 355—U. S, to Use and Ben¬ 
efit of Sargent Co. v. Century In¬ 
demnity Co, D.C Me. 9 F.Supp. 809 
■—-U S. ex rel. and to Use of Pen 
Mar Co v. J. L. Robinson Const 
Co, D.C.Md. f 8 F.Supp 620—U. S., 
for Use of U. S Rubber Co., v. Am- 
bursen Dam Co, DC.Oal., 8 F. 
Supp. 548. 

65 C J p 1325 note 16. 

Liberal construction of statute gen¬ 
erally see supra 8 107. 

The strict letter of the act must 
yield to its evident spirit and pur¬ 
pose when this is necessary to give 
effect to the legislative intent of Con¬ 
gress.—Glassell-Taylor Co. v. Mag¬ 
nolia Petroleum Co, C.C.A.La^ 153 
F.2d 527. 

89. U S —Glassell-Taylor Co. v. Mag¬ 
nolia Petroleum Co., C.G.A.L 0 ., 193 
F.2d 627. 

90. U.S.—Flefschmann Const Co. v. 
U. 8., to Use of Forsberg, Yk, 46 
S Ct 284, 270 U.S. 349, 70 L.E4L 624. 
The court may resort to extrinsic 

facts to aid It in reaching a conclu¬ 
sion where the statute is ambiguous. 
—-U. 8., to Use of Kewaunee Mfg. Co. 
v U. 8. Guarantee Co., D.C.N.Y., 37 
F.Supp. 561. 

91. U.S.—Clifford F. MacEvoy Co. v. 
U. 8.. for Use and Benefit of Calvin 
Tomkins Co., N.J.. 64 S.Ct 890, 322 
U.S. 102, 88 LEd. 1-163—U, S.. for 
Use of Bruce Co. v. Fraser Const. 
Co* D.CLArk* 87 FUSupp. L 
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statute in cases where there is none. 9 * The statute 
does not extend or enlarge the liability of the 
surety beyond the contractual or quasi-contractual 
obligation of the contractor. 93 On the other hand, 
the statute and the land given pursuant thereto does 
not exclude or limit the personal liability of the 
contractor for labor or materials. 94 

“Labor and materialsf* protected generally. The 
words "labor and material in the prosecution of the 
work," as used to define the coverage of the con¬ 
tractor's bond, should be given a liberal construc¬ 
tion, 95 and each case should be considered in the 
light of its own particular facts. 96 The statute is 
not strictly limited to labor or materials directly 


incorporated in the public building or work which 
add to the value thereof, 97 or are exhausted in the 
prosecution of the work, 93 or which are specifically 
mentioned in the contract, 99 but includes those items 
which the parties necessarily and reasonably con¬ 
templated as being required for the performance of 
the contract. 1 It may not, however, be extended to 
labor or materials which only incidentally relate to 
the prosecution of the work, 2 such as labor or ma¬ 
terial furnished in the construction or permanent 
improvement of the plant or the equipment of the 
contractor, 3 which is capable of use in other work, 4 
or to claims for such equipment itself. 6 However, 
parts, equipment, and appliances which are wholly 


98. TJ.S.—U. S. t for Use of Edward 

E. Morgan Co. v. Maryland Cas 
Co., CCA.L&., 147 F.2d 423—U. S, 
to Use of Baltimore Brick Co v 
John A. Johnson A Sons, DC.Md., 
€5 F.Stfpp. 614, affirmed, CCA., 153 
F2d 634, certiorari denied 66 SCt 
1372, two cases, 328 TJ.S. 865, 90 
It Ed. 1636. 

Claims falling outside its letter and 
manifest purpose are not covered.— 
U. S. v. Hercules Co., DC Miss, 62 
F 2d 461—66 C.J. p 1326 note 18. 

J>. C. oontracts not covered 

The act does not apply to con¬ 
tracts made by the municipal gov¬ 
ernment of the District of Columbia 
—Alfred Richards Brick Co v. Roth- 
well, 18 App D.C. 616—66 C.J. P 1324 
note 97. 

98. U.S.—IT. S., for Use of Harring¬ 
ton v. Trione, D.C.C 0 I 0 , 97 F.Supp 
622. 

94. U.S.—U. S. v. Illinois Surety Co., 
Ill., 226 F. 653, 141 C.C.A 409, af¬ 
firmed 37 S.Ct. 614, 244 U.S. 376, 61 
L.Ed. 1206. 

65 C.J. p 1325 note 19. 

95. US.—Massachusetts Bonding A 
Ins. Co. v. U. S., for Use of Clarks- 
dale Machinery Co., C.C.A.Miss., 88 

F. 2d 888. 

96. U.S.—-U. S., to Use of Watsa- 
baugh A Co. ▼. Seaboard Sur. Co., 
D.C Mont., 26 F.Supp. 691, sustain¬ 
ed, C.C.A., Watsabaugh A Co. v. 
Seaboard Sur. Co., 106 F.2d 866. 

97. U.S.—Brogan v. National Sure¬ 
ty Co., Mich., 38 SCt. 250. 246 U.S. 
267, 62 L.Ed. 703, L.RA.1918D 776 
—Commercial Standard Ins. Co. v. 
U. S., for Use of Crane Co., C.A. 
Okl., 213 F.2d 106—U. S., for Use 
and Benefit of Magnolia Petroleum 
Co., v. Core A Planche, DC La., 68 
F.Supp. 607, modified on other 
grounds, C.C.A., Gl&ssell-Taylor Co. 
v. Magnolia Petroleum Co., 153 F. 
2d 527—U. S. ex rel. Purity Paint 
Products Corp. ▼. ^®tna Cas. A 
Surety Co., D.C.Conn., 66 FSupp. 
481—U. S., for Use and Benefit of 
Shlager r. MacNeil Bros. Co., D.C 


Mass, 27 F.Supp 180—U. S., to Use 
of Watsabaugh & Co v Seaboard 
Sur. Co, DC Mont, 26 FSupp 681, 
sustained C.C.A, Watsabaugh & Co 
v Seaboard Sur. Co, 106 F.2d 355— 
American Surety Co v. Lawrence- 
j ville Cement Co., C.C Me., 110 F 
I 717 

65 C J. p 1326 note 27. 

Claims allowable 

(1) Claims for gasoline and oils 
furnished to contractor for operation 
and maintenance of trucks and other 
equipment used in the prosecution of 
the work —Glassell-Taylor Co v 
Magnolia Petroleum Co , C C A La , 
153 F 2d 527—U. S.. for Use of U S 
Rubber Co, v. Ambursen Dam Co, 
DC.Cal., 3 F.Supp. 548. 

(2) Claim for horse feed used on 
work —U S, to Use and Benefit of 
Taylor, v. Fidelity A Deposit Co of 
Maryland, D.C.Idaho, 4 FSupp 211. 

(3) Claim for blacksmith coal, axle 
grease, and welding compound —U. S , 
to Use and Benefit of Taylor, v. Fi¬ 
delity A Deposit Co. of Maryland, su¬ 
pra. 

(4) Claims for explosives used in 
the prosecution of the work.—U. S, 
for Use of U. S. Rubber Co, v Am¬ 
bursen Dam Co., D.C.Cal., 8 F Supp. 
548. 

(5) Other claims.—U. S, to Use 
and Benefit of Taylor, v. Fidelity A 
Deposit Co. of Maryland, DC Idaho, 
4 F Supp 211—U S , for Use of U. S 
Rubber Co, v Ambursen Dam Co, D. 
C.Cal., 3 FSupp. 548—65 C.J. p 1325 
note 20 [a]. 

98 . U.S.—U. S., for Use and Benefit 
of Shlager v. MacNeil Bros. Co., D. 
C.Mass., 27 F Supp. 180. 

99 . US.—L. P. Friestedt Co. v. U. 
S. Fireproofing Co., C.C.A.C 0 I 0 ., 125 
F.2d 1010. 

1. U.S.—L. P. Friestedt Co. v. U. S 
Fireproofing Co., supra. 

Generally, anything indispensable 
to wosk contracted for falls within 
meaning of words “labor and mate¬ 
rials/'—tJ. S., to Use of Watsabaugh 
A Co. v. Seaboard Sur. Co., D.C.Mont., 
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26 F Supp. 681, sustained CCA, Wat¬ 
sabaugh & Co. v. Seaboard Sur. Co, 
106 F.2d 355 

2. U.S.—American Surety Co v. 
Lawrenceville Cement Co., C.C.Me, 
110 F. 7*17. 

Claims not covered by bond 

(1) Claim for harness, chains, trac¬ 
es, and other equipment for horses 
used in work —U S , to Use and Ben¬ 
efit of Taylor, v. Fidelity A Deposit 
Co. of Maryland, D.C.Idaho, 4 F.Supp 
211 . 

(2) Other claims —U. S , to Use and 
Benefit of Taylor, v. Fidelity A De¬ 
posit Co of Maryland, supra—65 C.J. 
p 1325 note 20 [b]. 

3- DC—U. S, to Use of Galliher 
A Huguely, v. James Baird Co., 73 
F.2d 652. 64 App D C. 12. 

65 C J. p 1326 note 22. 

4. D.C.—-U. S. to Use of Galliher A 
Huguely, v James Baird Co., su¬ 
pra. 

65 C.J. p 1326 note 24. 

5. U.S.—Continental Cas. Co. v. Clar¬ 
ence L Boyd Co, CCAOkl., 140 
F.2d 115—Massachusetts Bonding A 
Ins Co v. U S., for Use of Clarks- 
dale Machinery Co., CCA Miss ( 88 
F.2d 388—U. S, for Use and Bene¬ 
fit of Jeager Mach. Co. v S Birch 
& Sons Const. Co, D.C Mont, 43 
F.Supp 726—American Sur. Co of 
New Tork v. Wheeling Structural 
Steel Co., D.C.W.Va., 26 F.Supp 395, 
reversed on other grounds, CCA., 
American Sur. Co. v. Wheeling 
Structural Steel Co., 1114 F.2d 237— 
U. S. v, Morgan, C.C.Me., HI F. 
474. 

D.C.—XX. S., to Use of Galliher A 
Huguely, v. James Baird Co., 73 F 
2d 652, 64 APP.D.C. 12. 

Claim for purchase price of 
and horses furnished by material- 
man held not covered by government 
contractor's bond—U. 8., for Use and 
Benefit of Belmont, v. Mittry Bros. 
Const. Co., D.C. Idaho, 4 F.Supp. 216, 
affirmed in part, C.C.A., Mittry Bros. 
Const Co. v. U. &, for Use of Bel¬ 
mont, 76 F.2d 79, 
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consumed in the performance of the work,* or de¬ 
signed and installed specifically for the particular 
work and not capable of use in other work, 7 have 
been held to be within the coverage of a payment 
bond. A superintendent, performing services of a 
foreman, supplies “labor” covered by the bond 8 
The meaning of “materials” must be ascertained 
from the contract construed in view of the work 
to be performed and in the light of the surround¬ 
ing circumstances,* and whether or not materials 
going into the permanent structure constitute fix¬ 
tures is of no consequence. 10 Outside of the cover¬ 
age of the bond are loans or advances of money to 
a contractor to pay for labor or materials, 11 work¬ 
men's compensation awards for injuries to the con¬ 
tractor’s employees, 12 and premiums on workmen's 
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compensation and employer’s liability insurance 
policies. 18 

Boarding workmen and other living expenses . 
Where the contractor boards his workmen, sup¬ 
plies for the boarding house are not necessarily 
covered by the bond, 14 nor does the bond cover 
claims for items furnished the workmen such as 
gloves, tobacco and candy, 15 but when the furnish¬ 
ing of board and lodging is necessary and an in¬ 
tegral part of the work, supplies so furnished are 
within the statute. 16 

Rental of equipment . “Labor and materials,” 
as used in the statute, have been held to include the 
rental of equipment with which to perform the work 
under the contract, 17 and to repairs on rented 


8. TT S —Continental Cas Co. v. Clar¬ 
ence L. Boyd Co.. CCA.Okl., 140 
F 2d 115. 

65 CJ p ms note 20 [a] (4). 

Claims for tires and tubes used 
and worn out in operation of trucks 
on government project held allowable 
—IT. S, for Use of U S. Rubber Co, 
v. Ambursen Dam Co.. DC Cal., 3 
FSupp 548 

uairiHg light plant portable 

Material furnished to contractor to 
c onvert stationary light plant into 
portable light plant, which material 
vi as substantially consumed in per¬ 
formance of work provided for in 
contract, was “labor and material" 
within coverage of statutory payment 
bond —Continental Cas Co. v. Clar¬ 
ence L. Boyd Co. C.C.AOkl„ 140 F.2d 
115. 

7. U S —U. S.. for Use of U. S Rub¬ 
ber Co., v. Ambursen Dam Co.. D 
C.Cal. 3 F.Supp 548. 

8 . TJ.S —Bankers* Surety Co. of 
Cleveland, Ohio. v. Maxwell, Va., 
222 F. 797, 138 C C.A. 345 

N Y.—U S. v. U. S. Fidelity ft Guar¬ 
anty Co, 123 N.Y.S. 938. 139 App. 
Div. 262. 

Superintendent hired to superrise 
and to furnish tools and equipment 
at his own expense held a person 
supplying labor —U. S , for Use and 
Benefit of Farw'ell, Ozmun, Kirk ft 
Co v. Shea-Adamson Co., DC Minn, 
21 F Supp. 831. 

9. Del —TT S. T. Jacoby, 61 A. 871. 
21 Del 576. 

Vt —U. S. v. U. S. Fidelity & Guaran¬ 
ty Co.. 71 A. 1106, 82 Vt 94. 

10l US —-U. S. v. Massachusetts 
Bonding ft Ins. Co., DC Wash., 198 
F. 923. 

11. U S —Bill Curphy Co v. Elliott, 
C.A.Tex, 207 F.2d 103—U S., for 
Use and Benefit of Dorfman v 
Standard Sur. ft Cas. Co. of New 
York. D.C.N.Y., 37 FSupp. 323— 
U. S. v. D. I* Taylor Co. D.C.N.C., 


268 F. 635, affirmed, C.C.A., 277 F 
945. 

Tenn —People's Nat. Bank v. Corse. 

182 SW. 917. 133 Tenn. 720. 

65 C.J. p 1324 note 94 [c]. 

12. U.S—U. S., for Use of Gibson 
v. Harman, C.AVa, 192 F.2d 999 

13. U.S—U. S., to Use and Benefit 
of New York Cas Co v Stand¬ 
ard Sur. ft Cas. Co. of New York, 
D C N.Y , 32 F.Supp. 836 

Medicine and hospitalisation for em¬ 
ployees 

Employer’s liability insurer held 
not entitled to recover on federal 
building contractor's bond for pre¬ 
miums on policy on theory that fur¬ 
nishing of medicines and hospital 
treatment to contractors’ employees 
constituted "labor furnished in the 
prosecution of the work” within stat¬ 
ute—U S. ex rel. Southern G. F. Co. 
v. Landis ft Young, D.C.La., 16 F. 
Supp. 832. 

14. U S —Brogan v. National Surety 
Co, Mich, 38 S Ct 250, 246 US. 
257, 62 LEd 703, L.RA1918D 776 

65 C J. p 1326 note 32. 

15. U.S—U. S., for Use and Benefit 
of Belmont, v% Mittry Bros. Const 
Co., DC Idaho. 4 FSupp. 216, af¬ 
firmed in part, C C.A, Mittry Bros. 
Const Co. v. U. S„ for Use of Bel¬ 
mont, 75 F.2d 79. 

16. US —U S , for Use and Benefit 
of Belmont, v Mittry Bros Const 
Co , D C Idaho, 4 F Supp 216, af¬ 
firmed in part, CCA. Mittry Bros 
Const. Co v. U. S., for Use of Bel¬ 
mont, 75 F.2d 79—U S, to Use and 
Benefit of Taylor, v. Fidelity ft De¬ 
posit Co. of Maryland, D C Idaho, 
4 F Supp. 211. 

65 C J. p 1326 note 33. 

Claim for camp house, kitchen, and 
mess hall equipment held covered by 
contractor’s bond, where work was 
located some distance from any set¬ 
tlement and there were no boarding 
houses in vicinity.—U. S., to Use 
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and Benefit of Taylor, v. Fidelity ft 
Deposit Co. of Mainland, supra. 

17. U.S —-U. S. for Use of Moseley, Y. 
Maim, C.A.Okl, 197 F.2d 39—Conti¬ 
nental Cas. Co. v. Clarence I* 
Boyd Co, CCA.Okl., 140 F2d 115 
—-U. S, for Use and Benefit of 
P. A. Bourquin ft Co v. Chester 
Const. Co, C.C A.N.Y., 104 F 2d 648 
—Massachusetts Bonding ft Insur¬ 
ance Co. v. U. S, for Use of Clarks- 
dale Machinery Co., CCAMiss. 88 
F 2d 388—U S., to Use of Roig. v. 
Castro, D.C Puerto Rico. 71 F.Supp. 
36—U. S. for Use and Benefit of 
Jeager Mach Co. v. S Birch ft 
Sons Const Co, D.C.Mont, 43 F. 
Supp 726—U. S, for Use and Bene¬ 
fit of Shlager v MacXeil Bros Co., 
DC Mass., 27 FSupp 180—U. S. 
for Use of U. S. Rubber Co. v. Am¬ 
bursen Dam Co, D.C Cal., 3 F.Supp. 
548. 

65 C.J. p 1327 note 34. 

Claim for rental of teams of work 
horses and dump wagon held covered 
by government contractor’s bond.— 
U. S., for Use and Benefit of Bel¬ 
mont, v. Mittry Bros Const Co, D. 
C Idaho, 4 F Supp. 216, affirmed in 
part, C.C.A., Mittry Bros Const Oo. 
v. U. S, for Use of Belmont, 75 F. 
2d 79. 

Equipment previously sold to con¬ 
tractor 

(1) Contractor’s bond held to cover 
claim for truck rental, notwithstand¬ 
ing trucks rented were same ones 
previously sold to contractor by 
claimant and taken back by claim¬ 
ant for balance of purchase price 
when contractor defaulted and seem¬ 
ed about to fail, but only covered 
claim to extent that 4 if represented 
really fair and actual rental, did not 
cover entire amount of rental agreed 
on, which equaled balance of pur¬ 
chase price.—Massachusetts Bonding 
ft Insurance Co. v. U. S., for Use of 
Clarksdale Machinery Co* CCA. 
Miss., 88 F.2d 388. 
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equipment, 19 if the repairs are of such character 
as to be within the coverage of the bond. 19 How¬ 
ever, the surety may not be held liable for repairs 
made after completion of the work. 20 It has been 
held that the surety is not liable where the rental 
contract clearly designates a particular fund from 
which payment of rentals is to be made, 21 and that 
a person who merely has a cause of action for 
breach of contract to take and pay rent for equip¬ 
ment never received or used by the contractor in 
connection with the work may not recover on the 
bond. 22 It has also been held that the surety is 
not liable for the contract price of a lighter and 
crew furnished to the contractor, and used by him 
in transporting materials to the place where the 
building was being erected. 23 

Repairs of equipment . While ordinary and cur¬ 
rent repairs on equipment used in the prosecution 
of the work have been held not within the coverage 
of the bond, 24 other authorities have permitted re¬ 
covery for at least some incidental repairs of a con¬ 


tractor’s equipment 26 Thus, current repairs of an 
incidental and comparatively inexpensive character 
which do not add substantially to the value of the 
equipment and compensate only for ordinary wear 
and tear, have been held to be within the cover¬ 
age of the payment bond, 26 but repairs which add 
materially to the value of the equipment and ren¬ 
der it available for other work fall outside of the 
bond’s coverage. 27 Whether parts furnished are 
to be considered repairs and maintenance of equip¬ 
ment, or m the nature of replacements, is to be 
determined m the light of the sort of use the equip¬ 
ment is actually subjected to, rather than on the 
basis of the general and normal use of the equip¬ 
ment. 23 

Transportation of materials or equipment . Al¬ 
though there was authority to the contrary, 29 it 
is now settled that labor furnished for the movement 
of material is protected by the statutory bond, 30 
and a public carrier, including a railroad, is not 
excluded from the benefit of the bond, 31 even 


(2) However, where public contrac¬ 
tor purchased equipment, made some 
use of it on his contract, and then re¬ 
turned it to seller without paying 
purchase price previously agreed on, 
and there was never any agreement 
to rent the equipment, seller could 
not recover rental value of equipment 
on contractor's statutory payment 
bond—TJ. S. f for Use and Benefit of 
Jeager Mach. Co. v. S. Birch & Sons 
Const. Co., D.C.Mont, 43 F.Supp. 726. 
Rental payable out of estimates ad¬ 
vanced 

In proceeding to determine liabil¬ 
ity of surety on payment bond given 
by principal defendant for rentals on 
equipment bailed by plaintiff to de¬ 
fendant, wherein it appeared that 
bailment contract had provided that 
rentals were to be paid out of es¬ 
timates advanced by government aft¬ 
er advances from third party had 
been repaid, consideration of entire 
contract in light of surrounding cir¬ 
cumstances and relationship of par¬ 
ties disclosed that intent was not that 
payment of rental was to be made 
only from estimates, bift that defend¬ 
ant assumed personal liability for 
which his statutory surety was liable. 
—TJ. S., for Use of Moseley, v. Mann, 
C.A.Okl., 197 F/2d 39. 

1& U.S—Massachusetts Bonding 4b 
Insurance Co. v U. S., for Use of 
Clarksdale Machinery Co., C.C.A. 
Miss., 88 F.2d 388—>U. S. v. D. L. 
Taylor Co., B.CNC, 268 F. 635, af¬ 
firmed, C.C A., Taylor ?. Connett, 
•277 F. 946. 

19L U.S.—Continental Gas. Co. v. 
Clarence L. Boyd Co., C.C.A.OkL, 
140 F.2d 115. 

Repairs of equipment within cover¬ 
age of bond see infra this section. 


2a U.S.—U. S, to Ube of Roig, v. 
Castro, D.C.Puerto Rico, 71 F.Supp. 
36. 

21. U.S—U. S. a for Use and Benefit 
of Moseley v. Mann, D.C.Okl., 100 F. 
Supp. 920. 

22. U S.—U. S., for Use and Benefit 
of Shlager v. MacNeil Bros. Co., D 
O.Mass, 27 F.Supp. 180. 

23. N.Y.—U S. v. Fidelity, etc., Co.. 
83 N.Y.S. 752, 86 App Div. 475. 

24. U.S.—National Surety Co. v. U. 
S.. Mich., 228 F. 677. 143 C.C A. 99. 
L.R.A.1917A 336, certiorari denied 
36 S.Ct. 721, 241 U.S. 670, 60 L.Ed. 
1230, and reversed on other grounds 
38 S.Ct 250, 246 U.S. 257, 62 L.Ed. 
703. 

D C —U. S. v. City Trust, etc., Co., 23 
App.D C. 153, certiorari denied 24 
SCt. 856, 194 U.S. 631, 48 L.Ed 
1159. 

25. US —Massachusetts Bonding 4b 
Ins. Co. v. U. S., for Use of Clarks¬ 
dale Machinery Co, C.CA.Miss., 88 
F.2d 388—U. S, for use of U. S. 
Rubber Co, v. Ambursen Dam Co., 
D C Cal., 3 F.Supp. 548—American 
Surety Co v. Lawrenceville Cement 
Co.. C.C.Me. ( 110 F. 717. 

2a US —Continental Cas. Co. v. 
Clarence L. Boyd Co., C.C.A.Okl., 
140 F.2d 115. 

27. U.S.—Continental Cas. Co. v. 
Clarence L. Boyd Co., supra. 

2a US —Massachusetts Bonding 4b 
Ins Co. v. U. 8., for Use of Clarks¬ 
dale Machinery Co„ C.C.A.Misa, 88 
F.2d 388. 

Tmck parts; new motors 

Contractor's bond held to cover 
claim for parts for trucks used by 
contractor, including rebuilt and new 
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motors and almost every part of 
truck in light of work actually done 
by particular trucks In question, 
which evidence showed to be of ex¬ 
traordinarily wearing character — 
Massachusetts Bonding 4b Ins Co \ 
U. S, for Use of Clarksdale Machin¬ 
ery Co., supra. 

29. U.S.—In re Kent Refining Co, D 
C Mich., 20 F.Supp 662. 

65 CJ. p 1327 notes 39, 40—35 C.J 
p 923 note 4 [cl. 

Railroad freight and demurrage 
charges for goods transported by rail¬ 
road company for contractor In con¬ 
nection with erection of government 
buildings did not constitute "labor” 
within statute providing for protec¬ 
tion of persons furnishing material 
and labor for construction of public 
works.—U. S. ex rel. and to Use of 
Robert S. Green, Inc., v. C. 4b W. 
Const. Co., D.CM4U 20 F.Supp. 879. 

3a U.S.—Standard Acc. Ins. Co v 
U. S., for Use and Benefit of Pow¬ 
ell, Fla., 6‘8 SCt 314, 302 U.S. 442, 

82 L*.Ed. 350. 

Transportation, freight, and demur¬ 
rage as covered by highway con¬ 
tractor's bond conditioned on pay¬ 
ment of claims for labor and mate¬ 
rials see Highways § 210 c (3) (c). 
Transportation of materials, by 
truckmen or others, for short dis¬ 
tances may be considered as supply¬ 
ing labor or materials.—American 
Surety Co. v. Lawrenceville Cement 
Co., C.C.Me., 110 F. 717—65 C.J. p 
1327 note 41. 

31. U.S.—Standard Acc. Ins. Co. v. 
U. 8., for Use and Benefit of Pow¬ 
ell, Fla., 58 S.Ct 814, 802 U.8. 442, 

83 L.Ed. 35a 
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though the carrier has a lien and may enforce 
payment of its charges by withholding delivery. 3,2 
It has been held that the statutory bond will pro¬ 
tect outlays for freight and demurrage paid by the 
person furnishing the materials, 33 and claims for 
gasoline, diesel oil, and lubricating oils furnished 
to those engaged in the transportation of materials 
furnished in the prosecution of the work. 34 

Assignment of claim. A claim for labor and ma¬ 
terials is assignable and the assignee may recover 
on the bond 35 However, one lending money with 
which to pay workmen is not an assignee of their 
claims so as to be entitled to recover it from the 
surety. 36 

Liability for prevailing rate of wages. Under a 
statute and contract providing for the payment of 
the prevailing rate of wages, as fixed by the secre¬ 
tary of labor, it has been held that the determina¬ 
tion of the secretary is conclusive 37 and laborers 
performing work under a government contract who 
have been paid less than the prevailing wage as 
fixed by the secretary may recover, on the con¬ 
tractor’s bond, the difference between the amount 
paid and the amount to which they are entitled 38 
Where the secretary has made a determination of 
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the prevailing rate of wages for a particular class 
of labor, laborers accepting compensation at the 
rate so fixed may not thereafter proceed on the 
statutory contractor’s bond to recover additional 
compensation on the theoiy that they were entitled 
to a different classification as to the labor performed 
and a higher rate of wages. 3,9 

Liability for overtime pay . Where a bond is giv¬ 
en for the faithful performance of the contract and 
one of the covenants of the contract is obedience 
to the provisions of the federal statute governing 
overtime pay, the bonds must answer for the vio¬ 
lation of such statute 40 

Liability of reinsurer . When the surety on a 
government contractor’s bond conditioned on the 
payment of laborers and materialmen reinsures, the 
liability of the reinsurer is to be governed by gen¬ 
eral rules of law. 41 While a particular contract 
of reinsurance may, by its special provisions, ex¬ 
pressly, or by necessary implication, or by separate 
agreement between the parties, confer rights on 
laborers or materialmen which would not otherwise 
exist, 42 in the absence of such special provisions, 
although there is authority to the contrary, 43 it 
has been held that the statute authorizing a laborer 


32. US—Standard Acc Ins. Co v. 
U. 8, for Use and Benefit of Pow¬ 
ell. supra. 

33. US—U. S. for use of U. S 
Rubber Co , v Ambursen Dam Co . 
D C.Cal. 3 F Supp 548. 

€5 C J. p 1327 note 42 
Freight cm oil, m boras feed, sad 
other articles held within coverage of 
bond —U S, to Use and Benefit of 
Taylor, v. Fidelity & Deposit Co of 
Maryland. D.C Idaho. 4 FSupp. 211. 

34. U.S.—Glassell-Taylor Co v. Mag¬ 
nolia Petroleum Co.. C.C.ALa., 153 
F.2d 527. 

33. U.S.—U. S. for Use and Benefit 
of Johnson, v. Morley Const. Co. 
DC.NY.. 17 FSupp 378. modified 
on other grounds. CCA, U. S ex 
rel. Johnson v. Morley Const. Co, 
98 F.2d 781, certiorari denied Mary¬ 
land Casualty Co. v. U. S, for Use 
and Benefit of Harrington, 59 SCt 
244. 305 US. 651. 83 LEd 421— 
U. S. to Use of Shade Shop, v. R 
B. McDanel Co„ D.C.Va., 16 F Supp. 
905. 

35 C.J. p 1327 note 43. 

Assignment not operative 

Assignee could not recover on con¬ 
tractor's bond where assignment was 
not operative until the assignors had 
received a certain sum which sum 
was not to be awarded to the assign¬ 
ora.—U. S., for Use and Benefit of 
Dorfman v. Standard Sur. & C&s. Co 
of New York, D.C N.Y„ 37 F.Supp 
323 . 


36. US —U. S v D. L Taylor Co. 
DC.NC.. 268 F 635, affirmed. CC 
A . 277 F. 94-5. 

Loans or advances of money as not 
withm coverage of bond generally 
see supra this section 

37. US —U. S., for Use and Benefit 
of Johnson, v. Morley Const Co. D. 
CNY, 17 FSupp 378, modified on 
other grounds. CCA., U. S ex rel. 
Johnson v. Morley Const. Co, 98 F 
2d 781, certiorari denied Maryland 
Cas. Co. v. U S, for Use and Bene¬ 
fit of Harrington. 59 S Ct. 244, 305 
U.S 651. 83 L Ed. 421. 

38. U.S—U. S. for Use and Benefit 
of Johnson, v. Morley Const Co, 
DC NY., 17 F.Supp 378, modified 
on other grounds, CCA., U. S. ex 
rel Johnson v Morley Const Co., 
98 F 2d 781, certiorari denied Mary¬ 
land Cas Co v U. S. for Use and 
Benefit of Harrington, 69 S Ct 244, 
305 U.S. 651, 83 LEW 421. 

Waiver by the laborer* of the ben¬ 
efits they are entitled to receive does 
not relieve the contractor or his sure- I 
ty of the duty to perform, the rights 
of the laborers to receive the pre¬ 
vailing rate of wages being joined 
inseparably with the government's 
rights under the statute.—U. S, lor 
Use and Benefit of Johnson, v. Morley 
Const. Co, D.C NY., 17 F.Supp. 378, 
modified on other grounds, CCA., 
U. S. ex rel. Johnson v. Morley 
Const Co., 98 F.2d 781, certiorari 
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denied Maryland Cas Co. v. U S. for 
Use and Benefit of Harrington, 58 S. 
Ct 244, 305 U.S 651, 83 L.Ed 421. 

39. US —U. S., for Use and Benefit 
of Boucher, v Murphy, D C Mich., 
11 F.Supp. 672. 

4A US—U S v. Hudgins-Dize Co., 
DCVa, 83 FSupp 593 

Administrative determination binding 
on surety 

The determination of administra¬ 
tive body that overtime wages were 
due contractor's employees under fed¬ 
eral statute was binding on sureties 
on contractor’s performance bonds, 
where sureties had notice of proceed¬ 
ings and sureties had agreed to ac¬ 
cord determinations the effect given 
them by the act which was a part of 
the bonds —U. S. v. Hudgins-Dize Co., 
supra. 

4L U S —U. S., to Use of Colonial 
Brick Corporation v. Federal Sure¬ 
ty Co., C C.A Md, 72 F.2d 964, cer* 
tioran denied 65 S.Ct. 508, 294 U. 
S. 711, 79 L.EkL 1245. 

42. U.S.—-U. 3., to Use of Colonial 
Brick Corporation v. Federal Sure¬ 
ty Co., D.C.Md., 5 F.Supp. 247. af¬ 
firmed, C.C.A., 72 F.2d 964, certio¬ 
rari denied 65 S.Ct. 508, 294 U.S. 
711, 79 L.XNL 1245. 

43. U.S.—>U. S. f for Use and Benefit 
of Buckelew Hardware Co. v. Un¬ 
ion Indemnity Co., D.CLLa* 6 F. 
Supp. 360« 
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or materialman to recover against the contractor 
or his surety does not permit recovery against the 
surety's reinsurer without showing privity of con¬ 
tract, 44 and it has been held that the statute re¬ 
quiring government contractors to furnish payment 
bonds does not fall within the description in the 
reinsurance agreement of a law which requires 
the agreement to be in such form as to enable the 
obligee or beneficiary of the bond to maintain a 
joint action against the surety and the reinsurer. 45 

§ 110. -Subcontracts 

A bond conditioned as required by the statute covers 


labor and materials furnished to, or by, a subcontractor, 
subject to statutory limitations, but a subcontractor is 
not required by statute to furnish the prime contractor 
with a bond, although such requirement may be imposed 
by contract, the scope and extent of the liability under 
such bond depending on its terms reasonably construed. 

A bond conditioned as required by the statute 
covers labor and materials furnished to, 46 or by, 47 
subcontractors, who have been judicially defined in 
this connection as persons who perform for, and 
take from, the prime contractor a specific part of 
the labor or material requirement of the original 
contract, 48 thus excluding ordinary laborers and 
materialmen 49 Statutory limitations must be ob- 


44. U.S —U. S, to Use of Colonial 
Brick Corporation v. Federal Sure¬ 
ty Co, CC.A.McL, 72 F.2d 964, cer¬ 
tiorari denied 65 S.CL 608, 294 U.S 
711, 79 L.Ed. 1245. 

Liability of reinsurer to subcontrac¬ 
tor for labor and materials furnish¬ 
ed contractor see infra 5 HO. 
Direct liability of reinsurer not 
Shown 

That reinsurers of surety under 
public contractor's bond authorized 
surety to act for them in all matters 
arising: in connection with any claim 
held not to establish direct liability 
of reinsurers to unpaid subcontrac¬ 
tors for supplies furnished on agree¬ 
ment of surety to pay therefor, nor 
was direct liability of reinsurer es¬ 
tablished by fact that reinsurers 
maintained representative on work 
during: its progress—U S., to Use of 
Colonial Brick Corporation, v. Federal 
Surety Co, CCAMd.. 72 F 2d 964, 
certiorari denied 55 SCt. 508, 294 U 
S 711, 79 L Ed. 1245. 

48. U.S—IT S, to Use of Colonial 
Brick Corporation, v Federal Sure¬ 
ty Co f C.C.A Md . 72 F 2d 964, cer¬ 
tiorari denied 55 S.Ct 608, 294 U.S 
711, 79 LEd 1245. 

48. U.S —Glassell-Taylor Co. ▼. 

Magnolia Petroleum Co, CCALa, 
163 F.2d 527—Ross Engineering Co. 
v. Pace, C C.A Va., 163 F 2d 35— 
Socony-Vacuum Oil Co v. Continen¬ 
tal Cas. Co., D C.Vt., 122 F.Supp. 
621—American Sur. Co. of New 
York v. Wheeling Structural Steel 
Co., D.CW.Va, 26 F.Supp 395, re¬ 
versed on other grounds, CC.A, 
American Sur Co. v. Wheeling 
Structural Steel Co., 114 W 2 d 237 
—-U. S, for Use and Benefit of Far- 
well, Ozmun, Kirk & Co. v. Shea- 
Adamson Co., D C Minn f 21 F Supp. 
£31—>U. S., to Use of Deacon Bros, 
v. Starrett Bros & Eken, DC.Pa., 
18 F.Supp. 671—U. S, for Use and 
Benefit of Belmont, v. Mittry Bros 
Const. Co, D.C.Idaho, 4 F Supp 
216, affirmed in part, CCA., Mittry 
Bros. Const. Co. v. U. S., for Use 
of Belmont, 76 F2d 79—U. S., to 
Use and Benefit of Taylor, v. Fi¬ 


delity & Deposit Co. of Maryland. 
DC Idaho, 4 F Supp 211 
D.C.—U. S., to Use of Galliher & 
Huguely. v James Baird Co., 73 F 
2d 652, 64 App.D C 12 
Md.—Trimount Dredging Co., for Use 
of Brown & Hooff, v. U. S Fidelity 
& Guaranty Co., 171 A. 700, 166 Md 
556. 

N.Y.—Seaboard Sur Co v. Standard 
Acc. Ins Co, 14 NE 2d 778, 277 
NY 429, 117 ALR 658 
Tex —-Ross Const. Co v. Citizens Nat 
Bank at Brownwood, Civ App . 201 
S.W 2d 244, affirmed 206 S W 2d 593, 
146 Tex 236. 

65 C.J. p 1327 note 45 

Not matter of common right 

One furnishing materials to sub¬ 
contractor on public project had no 
right of action against contractor 
and surety on contractor's payment 
bond, as a matter of common right, 
because of lack of contractual rela¬ 
tionship, unless right of action ex¬ 
isted by virtue of special statutory 
authorization —U S , for Use of Bir¬ 
mingham Slag Co., v. Perry, CCA. 
Ala., 115 F 2d 724. 

Superintendent hired by subcon¬ 
tractor to supervise performance of 
subcontract and to furnish tools and 
equipment at his own expense was a 
"person supplying labor" within stat¬ 
ute, with respect to superintendent's 
right to recover on general contrac¬ 
tor's bond.—U S, for Use and Bene¬ 
fit of Farwell, Ozmun, Kirk & Co. v. 
Shea-Adamson Co, DC Minn., 21 F. 
Supp. 831. 

Statute does not relieve subcon. 
tractors of their liability to persons 
engaged by subcontractors to per¬ 
form labor, or supply materials, or 
discharge subcontractors from their 
obligation to general contractor to 
do the work described in subcontract 
for the agreed price.—Ross Engineer¬ 
ing Co. v. Pace, C.C.AVa., 153 F.2d 
35. 

47. U.S.—Continental Cas. Co. v. 
Schaefer. C AWash., 173 F.2d 5, 
certiorari denied 69 S.Ct. 1517, 337 
U.S. 940, 93 L.Ed. 1746, rehearing 
denied 70 S.Ct. 35, 338 US. 840, 
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94 V Ed 614—Dow v. U. S , for Use 
and Benefit of Holley, C.CAUtah, 
154 F 2d 707—U. S.. for Use of Susi 
Contracting Co v. Zara Contracting 
Co.. C C A N Y., 146 F 2d 606—Mary¬ 
land Cas. Co. v. U S. CCA Or, 144 
F 2d 989—U. S ex rel. Johnson v 
Morley Const Co, CCAN.T., 98 F. 
2d 781, certiorari denied Maryland 
Cas. Co v U S, for Ube and Ben¬ 
efit of Harrington, 59 SCt 244, 305 
TJ S. 65>1, 83 LEd 421—U. S. for 
Use of Harrington v Trione, D C 
Colo, 97 F Supp 622—U. S, for 
Use and Benefit of W. A Rushlight 
Co v. Davidson, D C Idaho, 71 F 
Supp 401—U S, for Use of Helie. 
v. Great American Indem Oo., D C 
N.H., 30 F Supp 613—American 

Sur. Co of New York v Wheeling 
Structural Steel Co, DCWVa. 26 
F.Supp 395, reversed on other 
grounds, C.C A., American Sur Co 
v Wheeling Structural Steel Co, 
114 F 2d 237—U S., for Use and 
Benefit of Belmont, v Mittry Bros 
Const Co, D C Idaho, 4 F Supp. 
216, affirmed in part, C C A, Mittry 
Bros Const Co v. U S, for Use 
of Belmont, 75 F.2d 79 
65 C.J. p 1327 note 46 

48. U.S—Clifford F MacEvoy Co v. 

U. S, for Use and Benefit of Calvin 
Tomkins Oo, NJ, 64 SCt. 890, 322 
U.S. 102, 88 LEd 1163—Basich 

Bros Const Co. v. U S, for Use of 
Turner, C C AAriz., 159 F.2d 182— 
U. S., for Use of Harrington v 
Trione, D C Colo , 97 F.Supp. 622. 
Party hold to be a “subcontractor” 

within meaning of statute—Basich 
Bros. Const. Co. v. U S., for Use of 
Turner, C C.AAriz., 159 F.2d 182. 
Subcontract not created 
Contract whereby alleged subcon¬ 
tractors agreed to furnish all labor 
and principal contractor agreed to 
furnish all equipment, material, and 
compensation therefor, and agreed 
to pay certain sum as contract price, 
did not create a "subcontract."—U. 
S., for Use and Benefit of Dorfman 
v. Standard Sur. & Cas Co of New 
York, D.C.N.Y., 37 F Supp. 829. 

49. U.S —Clifford F. MacEvoy Co. v. 
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served, 50 such as those limiting the right to bring 
suit on a payment bond to subcontractors who deal 
directly with the prime contractor, 61 or material- 
men, laborers, and subcontractors who lacking ex¬ 
press or implied contractual relationship with the 
prime contractor, have direct contractual relation¬ 
ship with a subcontractor and who give statutory 
notice of their claims to the prime contractor. 52 
It has been recognized, however, that the bond 
may by its terms extend protection to persons who 
have not brought themselves within the protection 
of the statutory provision of the bond 63 Gener¬ 
ally speaking, the surety is liable on claims for la- 
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bor or materials supplied to, or by, a subcontrac¬ 
tor whenever the contractor would be liable and 
to the same extent, 54 and, in the absence of col¬ 
lusion, fraud, or overreaching, the rights of per¬ 
sons who perform labor for, or furnish material to, 
a subcontractor will be measured by the terms of 
the contract under which the labor was performed 
or material furnished. 56 So, in the absence of col¬ 
lusion, fraud, or overreaching, the surety is bound 
by the contract price. 56 In a proper case, recovery 
may be had for extra work or materials beyond 
those specified in the original contract. 57 Liability 
to materialmen or laborers employed by a subcon* 


U. 8, for Use end Benefit of Calvin 
Tomkins Co.. NJ., 64 SCt. 890. 322 
U 8. 102. 88 L Ed. 1163. 

Cal.—A. Famell Blair Co v. Holly¬ 
wood State Bank. 227 P.2d 529. 102 
Cal.App.2d 418. 

60. U.S.—Clifford F. MacEvoy Co 
v. U. S.. for Use and Benefit of 
Calvin Tomkins Co. N.J. 64 SCt. 
890. 322 US 102. 88 LEd 1163— 
Ross Engineering Co. ▼. Pace, CC 
A.Va. f 153 F 2d 35. 

51. U S —Clifford F. MacEvoy Co 
v. U S. for Use and Benefit of 
Calvin Tomkins Co, NJ, 64 S Ct. 
890, 322 US 102, 88 LEd 1163. 

Contractual relationship established 
Where government’s order for ma¬ 
terials used in construction of army 
camp was confirmed by general con¬ 
tractor and plaintiff furnished mate¬ 
rial shortly after receiving confirma¬ 
tion, performance by plaintiff consti¬ 
tuted "acceptance** of order and es¬ 
tablished contractual relationship be¬ 
tween plaintiff and general contractor 
entitling plaintiff to recover with¬ 
out proof of notice —U. S . for Use 
and Benefit of Worthington Pump & 
Machinery Corp., v. John A. John¬ 
son Contracting Corp, C C A N J , 139 
F.2d 274, certiorari denied John A 
Johnson Contracting Corp v. U. S, 
for Use and Benefit of Worthington 
Pump & Machinery Corp, 64 S.Ct 
937, 321 U.S. 797, 88 L.Ed 1085. 

52. U.S.—Clifford F. MacEvoy Co v 
U. 8., for Use and Benefit of Cal¬ 
vin Tomkins Co., N.J., 64 S.Ct 
890. 322 U.S. 102, 88 LEd. 1163— 
U. S., for Use and Benefit of Mario 
Pandolf Co. v. Nassif, C.A.Mass, 
194 F.2d 912 

Notice as condition precedent to suit 
see infra fi 112 b. 

53. U.S—McClary v. Midland Land 
& Development Co., D.C.Tenn., 109 
FSupp. 847. 

Protecting claims “lieaabls or other¬ 
wise*' 

Provision In bond stating that un¬ 
dertaking is for creditors having 
claims incurred by principal for la¬ 
bor and materials furnished for work 
specified in subcontract "whether i 


lienable or otherwise" is a provision 
for protection of laborers and fur¬ 
nishers of services and materials 
who. for failure to give notice, have 
not brought themselves within the 
protection of the statutory provision 
of the bond —McClary v. Midland 
Land & Development Co, supra. 

54. DC —Royal Indem. Co. v. Wood¬ 
bury Granite Co. 101 F 2d 689. 69 
AppDC. 364. certiorari dismissed 
60 SCt 63, 308 US. 628. 84 LEd 
524 

Contractor stands to creditors of 
subcontractor just as surety, liable 
only on bond and for its amount — 
Sternberg Co v State Nat Bank of 
Texarkana, Ark, C.CALa., 69 F.2d 
759 

55. U S —Nassif v U. S . for Use of 
Bayer & Mmgolla Const Co, C A. 
Mass., 187 F 2d 794—U S. for Use 
of Harrington v. Trione, D C Colo . 
97 F Supp 522—IT S , for Use and 
Benefit of Farwell, Ozmun, Kirk & 
Co v Shea-Adamson Co., D C.Minn , 
21 F Supp 831. 

Substantial performance of the 

contract with the subcontractor is 
sufficient to enable a party to recov¬ 
er against the prime contractor’s 
surety—U S . for Use and Benefit of 
Farwell, Ozmun. Kirk & Co. v. Shea- 
Adamson Co, supra. 

56. U S.—U. S., for Use and Benefit 
of Farwell, Ozmun, Kirk & Co. v. 
Shea-Adamson Co. y DC Minn, 21 
FSupp. 831. 

DC.—Royal Indem Co. v. Woodbury 
Granite Co, 101 F.ftl 689, 69 App 
D C. 364, certiorari dismissed 60 
S.Ct 63. 308 U.S. 628, 84 LEd. 524 
65 C.J. p 1328 note 53. 

Surety is limited to the contract 
price, regardless of subcontractor’s 
actual expenditure of labor and ma¬ 
terial.—-U. S., for Use of Harrington 
v. Trione, D.C.C 0 I 0 ., 97 F.Supp. 522 

57. U S—Nassif v. U. S. f for Use of 
Bayer & Mingolla Const. Co, C.A 
Mass, 187 F 2d 794—Continental 
Cas Co. v. Schaefer, C.A.Wash., 173 
F 2d 6. certiorari denied 69 S.Ct 
1517, 337 U.S. 940, 93 L.Ed. 1745, 
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rehearing denied 70 SCt. 35, 238 
U. S 840, 94 LEd. 514—U. 8. ex 
rel Johnson v Morley Const Co., 
CCANT, 98 F 2d 781, certiorari 
denied Maryland Cas Co v. U. 8., 
for Use and Benefit of Harrington, 
59 S Ct 244, 305 U S 651, 83 L.Ed. 
421—U S. for Use and Benefit of 
W A Rushlight Co v Davidson, D. 
C Idaho, 71 FSupp. 401—U. S, to 
Use of Baltimore Bnck Co v. John 
A Johnson & Sons. DCMd, 65 F. 
•Supp 514, affirmed. CCA, 153 F 
2d 534, certiorari denied 66 SCt. 
1372. two cases, 328 U.S. 865, 90 
L.Ed. 1636 

Extra ordered by the government 

under its right to change the contract 
held recoverable.—U. S v Fleisch- 
mann Const. Co, D.C.Va, 298 F. 320, 
affirmed 46 SCL 284, 270 US. 349, 

70 L Ed 624. 

Contract provision controlling 

(1) The express terms of the con¬ 
tract may not be disregarded In 
claiming extras—U. S, for Use and 
Benefit of Lichter, v. Henke Const. 
Co. DC Mo. 67 FSupp. 123, affirmed, 
C.C A., 157 F.2d 13. 

(2) The terms of the contract rea¬ 
sonably construed determine what 
is or is not extra work for which 
extra compensation may be had.—U. 
S, for Use and Benefit of Davies v. 
Blauner Const. Co., D.C.Mass., 27 
F.Supp 968. 

(3) So, where specifications under 
government contract provided for ex¬ 
tra compensation to be paid by gov¬ 
ernment if rock as defined was en¬ 
countered and contract provided that 
decision of contract officer of navy 
subject to appeal to secretary of the 
navy should be final, subcontractors 
were bound to complete their subcon¬ 
tract in accordance with provisions of 
main contract, and hence extra com¬ 
pensation for solid rock excavation 
would be disallowed with proviso that 
any additional amount paid contrac¬ 
tor by government would be owing 
from contractor to subcontractors.— 
U. S., for Use and Benefit of W. A. 
Rushlight Co. v. Davidson. D.C.Idahew 

71 F.Supp. 401, 
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tractor may not be avoided by agreement between 
the contractor and the subcontractor,** or by post¬ 
ing notices that the contractor is not responsible, 69 
or by payment to the subcontractor. 60 Labor and 
materials furnished to, or by, a subcontractor are 
covered, even though the subcontract was let in 
violation of the general contract. 01 The bankrupt¬ 
cy of the subcontractor will not relieve the sure¬ 
ties on the contractor’s bond from liability for la¬ 
bor and material claims. 62 Generally speaking, 


the surety on a statutory government contractor's 
bond may not be held liable for claims which a 
subcontractor may have against the prime contrac¬ 
tor or the government, 63 or a third person may 
have against a subcontractor 64 not based on labor 
or materials furnished. So, the surety may not be 
held liable for damages resulting from the prime 
contractor's breach of contract, 66 or for losses suf¬ 
fered because of delays growing out of the acts 
or omissions of the contractor or others. 66 Al- 


FroviiloB for written notion 

Cl) One who on oral request of 
subcontractor furnished extra labor 
and material in prosecution of public 
work could look to bond for payment 
therefor, notwithstanding provision 
in contractor's contract with United 
States that no charge for extra work 
or material would be allowed unless 
such work had been ordered in writ¬ 
ing by the contracting officer with 
the price stated in such order— TJ S. 
ex reL Park L Davis Co. v. Matthew 
Cummings Co, DC Mass, 27 F.Supp. 
405. 

(2) So, contractors were liable to 
subcontractor for labor and materials 
furnished at request of contractors 
after breach of subcontract by the 
contractors, notwithstanding non- 
compliance with provisions in sub¬ 
contract with respect to written no¬ 
tice of changes; such requirement 
being waived by general contractor 
by accepting and acting on oral no- 
tlces.—Continental Cas. Co v. Schae¬ 
fer, C.A.Wash. f 173 F 2d 5, certio¬ 
rari denied 69 S.Ct. 1517, 337 U.S. 940. 
98 LEd. 1745, rehearing denied 70 
S.CL 35. 333 US. 840, 94 L.Ed. 514. 
Subcontractor assured of adjust- 
meat 

Where contractor told subcontrac¬ 
tor that change in contract would be 
adjusted in an equitable manner and 
change involved increase in quanti¬ 
ties and difficulties in handling work, 
subcontractor could recover on con¬ 
tractor's bond for reasonable value 
of work under changed conditions.— 
XT. S. ex rel. and for Use and Benefit 
of Korosh v. Otis Williams & Co., D. 
C Idaho, 30 F Supp 590. 

58. U.S.—Bartlett & Kling v. Dings, 
Iowa, 249 F. 322, 161 C.C.A. 830. 

59. U.S—Bartlett & Kling v. Dings, 
supra. 

60. U.S—Mover v. U. S., for Use of 
Trane Co. C.AW.Va., 206 F.2d 57 

N.T.—Seaboard Sur. Co. v. Standard 
Acc. Ins Co.. 14 NE2d 778. 277 
N.T. 429, 117 A.L R. 658. motion de 
nied 300 N.T.S. 998, 252 AppDiv 
852. 

€6 C.J. p 1327 note 51. 

Whether anything is due by eon 
tractor to subcontractor under sub 
contracts does not affect laborer's o 
materialman's claim.—U. S. v to Use of 


| Deacon Bros., v. Starrett Bros. & 
Eken, D.C.Pa., 18 F Supp. 671. 

61. U.S —U S, for Use of Baltimore 
Cooperage Co. v. McCay, D C Md . 
28 F.2d 777. 

65 C.J. p 1327 note 47. 

62. US-U. S. for Use of U. S 
Rubber Co. v. Ambursen Dam Co, 
DC Cal., 3 FSupp. 548. 

63. US.—U. S., for Use of Edward 
E. Morgan Co. v. Maryland Cas. 
Co. CCALa., 147 F 2d 423—L. P 
Friestedt Co. v. U S Fireproofing 
Co.. C.CA.C 0 I 0 .. 125 F 2d 1010— 
American Sur. Co. v Wheeling 
Structural Steel Co., C C A W Va , 
114 F 2d 237—U. S , for Use of Har¬ 
rington v. Trlone, DC.O 0 I 0 ., 97 F 
Supp. 522—U. S, for Use of Helie, 
v. Great Am. Indem. Co. D C N.H., 
30 F.Supp. 613. 

Everything except labor and mate¬ 
rials actually called for by contract 
between general contractor and fed¬ 
eral government is excluded from ob¬ 
ligation under bond—U S., to Use of 
Baltimore Brick Co v. John A John¬ 
son & Sons, D C Md, 65 F.Supp. 514, 
affirmed. CCA., 153 F 2d 534, certio¬ 
rari denied 66 S Ct 1372, two cases, 
328 US 865. 90 LEd. 1636 
64b U.S.—Bill Curphy Co. v. Elliott. 

C.A.Tex., 207 F.2d 103. 

Labor and materials protected gen¬ 
erally see supra S 109. 

Damages for materials rejected 
Where a subcontractor wrongfully 
rejects materials furnished, the mate¬ 
rialman may recover damages, the 
measure of damages being governed 
by the law of the place where the 
contract to furnish materials was to 
have been performed.—U. S. ex rel 
Purity Paint Products Corp. v. /ETtna 
Cas. & Sur. Co*. D.C.Conn., 56 F Supp. 
431. 

Money lent was not for "labor and 
materials"—Bill Curphy Co. v. Elli¬ 
ott, C.A Tex, 207 F 2d 103. 

Diability of subcontractor to pay 
withholding taxes to government held 
not obligation covered by bond.—U. 
S v. Zschach Const Co., C A Okl., 209 
F.2d 347—U. S. Fidelity & Guaranty 
Co. v. U. S. f C.A.N.M., 201 F.2d 118 
05. U.S.—L. P. Friestedt Co. v. U. S 
Fireproofing Co., C.C.A.C 0 I 0 , 125 F 
2d 1010—U. 8., to Use of B®’ more 
Brick Co. v. John A. Johnson & I 
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Sons. DCMd, 65 F.Supp. 514, af¬ 
firmed, CCA., 153 F2d 534. certio¬ 
rari denied 66 S Ct 1372, two coses, 

328 US. 865. 90 LEd. 1636. 
Recovery for extras caused by breach 

(1) Notwithstanding the rule stat¬ 
ed in the text it has been held that 
a subcontractor could recover from 
general contractor and surety damag¬ 
es resulting from general contractor's 
requiring subcontractor to tear out 
completed work and furnish a belter 
and more expensive brick than that 
called for by specification on wrong¬ 
ful condemnation of bricks by project 
engineer representing federal govern¬ 
ment—John A. Johnson & Sons v. 
U. S., to Use of Baltimore Brick Co. 
supra. 

(2) However, in the lower court 
opinion, speaking with respect to this 
aspect of the recovery the court stat¬ 
ed that while it was true that the 
claim was based on a breach of con¬ 
tract in the sense that the general 
contractor had not lived up to his 
part of the agreement insofar as a 
duty to inspect the material original¬ 
ly supplied, was Imposed on him in 
the first Instance, by the express 
terms of the subcontract, the sub¬ 
contractor and not the contractor was 
required to replace the material when 
ordered to do so by the general con¬ 
tractor, without prejudice to the right 
given him by the subcontract to have 
a later determination as to whether 
or not he should have reimbursement 
for any additional expenditures as a 
result of such replacement, so that 
the performance by the subcontractor 
on which he based his right to re¬ 
covery was performance such as was 
expressly required of him by the con¬ 
tract —U. S., to Use of Baltimore 
Brick Co. v. John A. Johnson & Sons. 
D.C.Md>, 65 FSupp. 614, affirmed, C.C. 
A., 153 F 2d 534, certiorari denied 66 
S.Ct 1372, two cases, 328 U.S. 865, 
90 L.Ed. 1636. 

Claim held not one for damages for 
breach of contract but for "labor and 
materials" within terms of statute 
and payment bond.—Continental Cas 
Co. v. Schaefer. C.A.Wash. ( 178 F.2d 
5, certiorari denied 69 S.CL 1517, 887 
U.S. 940, 93 L.Ed. 1745, rehearing de¬ 
nied 70 S.CL 85, 898 U.S. 840, 94 UBd. 
514. 

06. U.S.—U. S., to Use of Wataa- 
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though there is authority to the contrary, 67 it has 
been held that the surety is not liable for the sub¬ 
contractor’s profits over and above the value of the 
labor and materials furnished by him, 68 at least 
insofar as recovery is sought for extra work done, 66 
nor may the subcontractor recover against the 
surety items of overhead. 70 One furnishing ma¬ 
terials or supplies used in the operation and main¬ 
tenance of vehicles, equipment, or other units used 
in the prosecution of the work may recover on 
the bond. 71 Where gasoline and oil furnished to 
a subcontractor were indispensable to the prosecu¬ 
tion of the work and were furnished in good faith 
under circumstances that justified the belief that 
they were in fact used by the subcontractor in 
the fulfillment of his contract, it has been held 
that the person furnishing such materials may 
recover on the contractor's bond whether or not 
the materials were wholly consumed m the prose¬ 
cution of the work. 72 The general contractor and 
his surety may not escape liability to a subcontrac¬ 
tor by relying on a breach of contract by the gov¬ 
ernment to excuse its own breach. 73 


UNITED STATES §110 

When no bond is given, the contractor is under no 
statutory liability for labor and materials furnished 
a subcontractor, 74 but a subcontractor’s laborers 
or materialmen damaged by the failure of the con¬ 
tractor to furnish a bond as required by the stat¬ 
ute, have a right of action against the contractor. 7 ® 
However, they may recover no more than if a bond 
had been given, 76 although the burden is on the 
contractor to prove claims of others reducing the 
amount recoverable. 77 

Liability of reinsurer . A reinsurance agreement 
undertaking to indemnify the United States against 
loss under the contractor’s performance bond has 
been held not to authorize recovery for amounts 
due for labor and materials furnished the contrac¬ 
tor by a subcontractor. 76 

Release, waiver or estoppel. A laborer or mate¬ 
rialman performing work or supplying materials 
to a subcontractor may release, waive, or be es¬ 
topped to assert a claim against the prime contrac¬ 
tor and his surety. 79 However, it has been held 
that a laborer or materialman is not precluded from 
recovering by the fact that he has given receipts 


baugh & Co v Seaboard Sur Co. 
I> C Mont. 26 F Supp. 681, sustained 
Watsabaugh & Co v. Seaboard Sur 
Co. 106 F 2d 355. 

Damages for delay which worm 
speculative held not recoverable—U. 
S. for Use and Benefit of W. A. 
Rushlight Co v. Davidson, DC Idaho. 
71 F Supp. 401. 

Rental or use value of subcontrac¬ 
tor's equipment used In constructing 
public works was not “material” 
within contractor's bond, and surety 
was not liable where government en¬ 
gineer, without fault of subcontrac¬ 
tor, stopped work and declined to 
permit removal of equipment.—U S, 
for Use of Edward K Morgan Co. v 
Maryland Can. Co., C.C.A.La., 147 F 
2d 423. 

e7. Va—Burton v Frank A Seifert 
Plastic Relief Co. 61 S.E. 933, 108 
Va. 338. 

66 C J. p 1328 note 62. 

68. U.S.—U. S., for Use and Benefit 
of W. A. Rushlight Co v Davidson, 
D.C.Idaho, 71 F.Supp 401—U. S. 
for Use of Helie. v. Great Am In¬ 
dent Co. D.CNH. 30 FSupp 613— 
U. S, to Use of W&tsabaugh & Co. 
v. Seaboard Sur Co, DC.Mont, 26 
F.Supp. 681, sustained, CCA., Wat- 
sabaugh & Co. v. Seaboard Sur. Co, 
106 F 2d 365. 

IfidnM hold not to show profits 
making It unnecessary to determine 
to what extent profits might be re¬ 
covered.—Blair v. U. S.. for Use and 
Benefit of Gregory Hogan, C.C.A.Ark.. 
147 F.ld 840. modified on other 
grounds 160 F.2d 676. 


89. US —U S , for Use and Benefit 
of W A Rushlight Co. v Davidson, 
D C Idaho, 71 F Supp. 401. 

70. ITS—U. S.. for Use and Benefit 
of W A. Rushlight Co. v. Davidson, 
supra. 

71. U.S.—Classell-Taylor Co v. Mag¬ 
nolia Petroleum Co., C.C.ALa., 153 
F 2d 527. 

Claim for feed furnished for horses 

used at work held within contractor's 
bond—U. S., for Use and Benefit of 
Belmont, v. Mittry Bros Const. Co, 
DC.Idaho, 4 FSupp. 216, affirmed in 
part, C.C.A., Mittry Bros Const Co 
v. U. S. f for Use of Belmont, 76 F.2d 
79. 

72. U S —Glassell-Taylor Co v. Mag¬ 
nolia Petroleum Co., C.CA.La., 163 
F.2d 527. 

73. US —U. S. to Use of Baltimore 
Brick Co. v John A Johnson & 
Sons. DCMd, 65 F.Supp. 514, af¬ 
firmed. CC.A, 163 F 2d 534, certio¬ 
rari denied 66 S.CL 1372, two cases, 
328 U.S. 866, 90 LEd. 1636. 

74. N.T.—Strong v. American Fence 
Const. Co., 156 N.E. 92, 246 N.T. 4'8 

75. NY—Seaboard Sur Co. v. 

Standard Acc. Ins. Co., 14 NE.2d 
778, 277 N.Y. 429, 117 A.L.R. 668- 
Strong v American Fence Const 
Co. 166 NE. 93, 246 N.Y. 48. 

76. N.Y.—Strong v. American Fence 
Const. Co., supra. 

77. N.Y—Strong v. American Fence 
Const. Co., supra. 

78. U.S.—U. S., for Use and Benefit 

269 


of Hutchens v Batson-Cook Co., 
D.C.Va., 13 F Supp. 628. 

Liability of reinsurer for labor and 
materials generally see supra | 109. 

79. U.S.—U. S., for Use and Benefit 
of Noland Co. v. Wood, CC.A.VO* 
99 F.2d 80—Kansan City Marble 
& Tile Co. v. Penker Const. Co., 
C.C.A.Va., 86 F.2d 287—U. S., to Use 
of Noland Co., v. Maryland Cas. Co., 
D C Md., 38 F.Supp. 479. 

Materialman estopped 
A materialman who furnished ma¬ 
terials to subcontractor and executed 
an instrument which contemplated a 
continuance of relationship created 
by materialman with contractor and 
subcontractor until materialman 
Should have received payment in full 
of a previous debt due from subcon¬ 
tractor, was estopped from asserting 
claim, where, because of agreement, 
contractor did not require bond from 
subcontractor which would have pro¬ 
tected contractor from any liability. 
—U. S., for Use and Benefit of No¬ 
land Co. T. Wood, C.C.A.VS-, 99 F.2d 

80. 

Release not a bar 

A materialman's purported release 
of lien on government building was 
not a bar to recovery on general con¬ 
tractor's bond for materials furnish¬ 
ed to a subcontractor, where materi¬ 
als involved In claim had not been 
furnished or ordered when purported 
release was signed, and there was 
no consideration for release.—U. 8., 
for Use and Benefit of Farwell, Os- 
raun, Kirk & Co. v. 8hea-Adamson 
Co* D.C.Minn., SI F.Supp, 881. 
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falsely stating that he has been paid, 80 unless it 
is shown that these false statements have caused 
detriment to the contractor. 81 

Bond given by subcontractor . A subcontractor 
is not required by statute to furnish the prime con¬ 
tractor with a bond, 82 but the contractor may im¬ 
pose such obligation by contract. 88 While the 
scope and extent of the liability under such bond 
depend on its terms reasonably construed, 94 ordi¬ 
narily, the surety’s liability is no greater than that 
of the subcontractor. 85 Generally, such bond is 
not meant to favor third persons, 86 and it has been 
held that persons performing labor for, or furnish¬ 
ing material to, the subcontractor may not recover 
on such bond, even though it is conditioned on 
the subcontractor’s payment of all labor and mate¬ 
rial obligations. 87 A bond which undertakes to 
guarantee the faithful performance of the sub¬ 
contract includes within its scope losses suffered 
by the contractor because of the failure of the sub¬ 


contractor to pay for materials furnished. 88 When 
a subcontractor gives a bond, the contractor may 
recover thereon amounts paid third persons for 
work done for the subcontractor. 89 Where the 
prime contractor, after the expiration of period in 
which suit could be instituted on the contractor’s 
bond, paid for materials furnished to a subcontrac¬ 
tor, it has been held that the contractor may not 
be denied recovery against the surety on the sub¬ 
contractor’s bond on the ground that payment made 
to the materialmen was too late, where the valid¬ 
ity of the claim for materials had been recognized 
by the surety and payment thereof was made at the 
surety’s request. 90 However, a laborer or nftite- 
rialman may be estopped by his conduct from as¬ 
serting the surety’s liability under a subcontractor’s 
bond 91 On the other hand, the surety on a subcon¬ 
tractor’s bond may by his conduct be estopped to 
deny liability 92 The execution of a subcontractor’s 
bond has been held to dispense with a require- 


80. U.S.—Moyer v. U S, for Use of 
Trane Co., C A.W Va., 206 F.2d 
67. 

Contractor inducing receipt 

Man hired by subcontractor did 
not waive his right to sue on general 
contractor's bond by signing receipt 
for payment In full prior to his dis¬ 
charge, where general contractor’s 
superintendent told him to pay no 
attention to form of receipt, and 
especially where it did not appear 
that general contractor was damaged 
by any reliance on receipt — TJ S, for 
Use and Benefit of Farwell, Ozmun, 
Kirk & Co. v. Shea-Adamson Co, D. 
C Minn , 21 F Supp. 831. 

81. U S.—Moyer v. U. S. f for Use of 
Trane Co., CA.W.Va, 206 F 2d 67 
—U. S., to Use of Noland Co. v. 
Maryland Cas. Co., DCMd., 88 F. 
Supp. 479. 

82. U S.—Socony-Vacuum Oil Co. v. 
Continental Cas. Co., D.CVt., 122 
F.Supp 621. 

88. U S.—Socony-Vacuum Oil Co. ▼. 
Continental Cas. Co., supra. 

JM. U.S—U. S.. for Use of W. E. 
Foley A Bro. v. U. S. Fidelity A 
Guaranty Co., C.C.A.N.Y* 118 F.2d 
888—Bryce Plumbing A Heating 
Co. v. Maryland Cas. Co., D.C.S.C., 
21 F.Supp. 854. 

Md.—Trimount Dredging Co., for Use 
of Brown A Hooff, v. U. S. Fidelity 
A Guaranty Co., 171 A. 700, 166 Md. 
866 . 

N.Y.—Seaboard Sur. Co. v. Standard 
Acc. Ins. CP., 14 N.E.2d 778, 277 
N.Y. 489, 117 A.I/.R. 668. 

Bosses a ng ered wader contractor’s 
bond 

Subcontractor's bond to perform 
subcontract free of all liens for labor 


and materials and to indemnify gen¬ 
eral contractor against all loss be¬ 
cause of subcontractor's failure to 
do so, referred to claims provable 
under statutory bond furnished Unit¬ 
ed States by general contractor, so 
that subcontractor and his surety are 
liable for any loss suffered by gen¬ 
eral contractor because of such 
claims, and while mere existence of 
general contractor’s liability for price 
of materials furnished subcontractor 
is insufficient to render subcontractor 
liable therefor on his bond, general 
contractor's payment of money to 
corporation in satisfaction of its 
judgment on contractor’s guaranty of 
subcontractor’s account for materials 
furnished, extinguished contractor's 
liability on his statutory bond to 
United States, and hence constituted 
“loss" within subcontractor’s bond.— 
U. S, for Use of W. E Foley A Bro. 
v. U S. Fidelity A Guaranty Co., C.C. 
A.N.Y, 113 F.2d 888 

85. Where contractor, due to failure 
to meet conditions of subcontract, 
could not maintain claim against 
subcontractor for failure to complete¬ 
ly perform subcontract, surety on 
subcontractor’s bond was not liable 
to contractor—U. S., for Use of W. 
E. Foley A Bro. V. U. S. Fidelity & 
Guaranty Co., DCN.Y., 28 FSupp 
443, modified on other grounds, C.C. 
A., 113 F.2d 888. 

80. U.S—Socony-Vacuum Oil Co. v 
Continental Cas. Co., D C.VL, 122 
F.Supp. 621. 

87. U.S.—Socony-Vacuum Oil Co. v. 
Continental Cas. Co., supra. 

88 . N.Y.—Seaboard Sur. Co. v 

Standard Acc. Ins. Co., 14 N.E 2d I 
778, 277 N.Y. 429, 117 A.D.R. 666. • 
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Payments by general contractor 

Where general contractor i«* obli¬ 
gated by law to pay materialman if 
subcontractor fails to make payment, 
and does pay materialman after sub¬ 
contractor had breached contract by 
failure to pay materialman, general 
contractor was entitled to indemnifi¬ 
cation by the surety of the subcon¬ 
tractor which had agreed to indemni¬ 
fy the general contractor for all loss¬ 
es suffered by reason of breach of 
the contract by the subcontractor — 
Seaboard Sur. Co. v Standard Acc 
Ins. Co., supra 

89. Md —Newport Contracting A 
Engineering Co v Globe Indemnity 
Co of New York, 131 A. 323, 149 
Md. 207. 

90. Pa.—Fiumara v American Sur 
Co. of New York. 31 A.2d 283. 346 
Pa 684, 149 ALR 545. 

91. Inducing release of retained per. 
centagee 

A materialman furnishing materi¬ 
als to subcontractors was estopped to 
recover from subcontractors' surety 
on bond given to prime contractor to 
secure payment for such materials, 
where without surety’s knowledge 
materialman had furnished to prime 
contractor a false sworn receipt of 
payment in full, inducing release of 
retained percentages to subcontrac¬ 
tors who thereafter became bank¬ 
rupt—Pittsburgh Steel Co. v. Stand¬ 
ard Acc. Ins. Co., D C S.C., 55 F.Supp. 
36. 

92. U.S.—Bryce Plumbing A Heating 
Co. v Maryland Cas. Co. t D.C.S.C., 
21 F.Supp. 854. 

Estoppel not shows 
Pa.—McShaln v. Indemnity Ins. Co. 
of North America, 12 A.2d 59. 838 
Pa. 113. 
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ment of the subcontract for proof of payment to f 
and releases from, laborers and materialmen as a 
prerequisite to payment by the contractor. 33 

§111. Rights and Remedies of Sureties in 
General 

a. General rules 

b. Release of surety 

c. Payment and set-off 

a. General Rules 

Generally speaking, the rights and remedies of a 
surety on a government contractors statutory bond usual¬ 
ly are controlled by general rules, and It has been held 
that the sureties have the right In equity to interpose 
to prevent misapplication of the contract price, and under 
a statute so providing they may pay into court the penal¬ 
ty of the bond and be relieved from further liability. 

Generally speaking, the rights and remedies of 
a surety on a bond of a government contractor con¬ 
ditioned for the performance of the contract and 
payment of laborers and materialmen usually are 
controlled by general rules. 94 It has been held that 
sureties on bonds given by government contractors 


have a right in equity to interpose to prevent the 
diversion or misapplication of the contract price, 
and to require it to be paid out to materialmen 
and laborers in the first instance; and this right of 
the sureties cannot be displaced or derogated from 
by any action on the part of the contractors look¬ 
ing to the protection of their general creditors. 95 
Under a statute so providing the surety may pay 
into court the penalty of the bond less any amount 
paid to the United States and on doing so will be 
relieved from further liability 95 but the equities 
growing out of the suretyship relation survive. 97 
The relative rights of the surety and the government 
on default of the contractor are determined by the 
terms of the underlying contract. 93 The surety 
who takes over the work on default of the con¬ 
tractor puts himself in the place of the contractor, 99 
and on satisfactory completion of the contract he is 
entitled to recover from the government the unpaid 
balance of the contract price, 1 including retained 
percentages of the contract price for work done by 
the contractor, 2 especially where a supplementary 


93. TJ.S —Bryce Plumbing: & Heating 
Co v Marvland Cas. Co. DCS.C., 
21 F Supp 854 

94 . IT S —Century Indem Co v. U 
S.. 102 F Supp 985, 121 Ct Cl 876 
—American Employer’s Ins. Co of 
Boston. Mass v. U S., 91 Ct Cl 231 

Technical rules otherwise protect¬ 
ing surety from liability as not ap¬ 
plying see supra || 108. 109 
Sights attach from data of contract 
Where government contractor ex¬ 
ecuted bonds for performance and 
for payment of laborers and sup¬ 
pliers. whatever rights surety on 
bonds may have had growing out of 
its liability upon such bonds, attach¬ 
ed from the date of the contract — 
Royal Indem. Co. v U S, 93 FSupp 
891, 117 CtCl. 736 

95. DC—Alfred Richards Brick Co. 
V. Rothwell. 18 AppD.C. 516 

98 . U.S.—American Surety Co. of 
New York v Westfnghouse Electric 
Mfg. Co.. Fla., 56 SCt 9. 296 US. 
1S3. 80 L. Ed. 105. 

€5 C.J. p 1335 note 93. 

97 . TJS—American Surety Co. of 
New York v. Westinghouse Electric 
Mfg. Co , supra., 

Surety's claim subordinate 

Claim of surety on bankrupt gov¬ 
ernment contractor's bond, a ho paid 
penalty of bond into court, to por¬ 
tion of contract price which was re¬ 
tained by government until after 
completion of work and paid to con¬ 
tractor's trustee in bankruptcy, by 
right of subrogation and by contrac¬ 
tor's covenant of indemnity held sub¬ 
ordinate to claims of laborers and 
materialmen for balance due them. 


—American Surety Co of New York 
v. Westinghouse Electric Mfg Co., 
supra. 

98. US—National Sur. Corp. v. U 
S.. 102 Ct Cl 671 

Deduction of liquidated damages dis¬ 
allowed 

Under a contract providing that if 
the contractor fails or refuses to 
prosecute the work with diligence, 
the government may terminate the 
contractor’s right to proceed, and 
take over the work and hold the con¬ 
tractor and his surety liable for any 
excess cost, and making provision for 
the payment of liquidated damages, if 
the government does not terminate 
the contractor’s right to proceed, on 
termination of the contractor’s right 
to proceed, the government could not 
deduct liquidated damages from the 
amount due the contractor and the 
surety could recover the amount of 
liquidated damages deducted —-Na¬ 
tional Sur. Corp. v. U. S., supra. 

99. US —Fireman’s Fund Indem Co. 
v. U. S, 63 F Supp. 750, 104 Ct CL 
648—American Employer's Ins Ca 
of Boston, Mass. v. II. S., 91 Ct.Cl. 
231. 

Contract not canceled 

The action of the government’s con¬ 
tracting officer in terminating the 
right of contractor to proceed with 
work on contractor's default was not 
& cancellation or annulment of the 
contract, so that no new contract was 
required to enable surety to take over 
and complete the work in the name 
of its principal.—U. S. v. Continental 
Cas. Go., D.C.L&., 29 F.Supp. 598, af¬ 
firmed, C.C.A., Continental Gas. Co. 
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v U. S, 113 F.2d 284, certiorari de¬ 
nied 61 SCL 133, 311 U.S. 696, 85 I* 
Ed. 451, rehearing denied 61 S.CL 316, 
311 US 729, 85 LEd. 474. 

Recovery for extras 

Where the contract was terminated 
by the Government and where, by 
agreement, the surety tool* over the 
performance of the contract and was 
substituted as the prime "contractor, 
subject to the obligations of the con¬ 
tractor and entitled to all rights and 
benefits accruing under it; it is held 
that plaintiff, surety, is entitled to 
bring suit for excess costs incurred, 
if any, by prime contractor, and it is 
immaterial whether plaintiff employ¬ 
ed the-original contractor, or anoth¬ 
er, to complete the work.—Standard 
Acc. Ins. CO. v. y. 102 CtCl. 770, 
certiorari denied 65 S.Ct 1409, 325 U. 
S. 870, 89 L.Ed. 1989. 

T- 

1. US —Fireman’s Fund Indem. Co. 
v. U. S., 93 CtCl. 138. 

3. US —Maryland Cas. Co. ▼. U. S.. 
100 CtCl 513—U. 8. Fidelity ft 
Guaranty Co. v. U. S., 92 CtCl. 144. 
D.C —National Surety Co. v. Lane, 45 
APP.D.C. 178. 

Priority over other y 

Surety's claim to money retained 
by government until performance is 
I complete has priority over claims of 
other creditors, including claims of 
the Government which are unrelated 
to the contract.—Maryland Cas Co. 
v. U. 8., 100 CtCl. 513—U. 8. Fidel¬ 
ity ft Guaranty Company v. U. &, 92 
CtCL 144. 

Stior to default h the absence of a 
provision In the .contract prescrib¬ 
ing the application ot payments the 
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agreement entered into by the surety and the gov¬ 
ernment so provides.* Where it is held that the 
government is not indebted to the contractor, the 
surety is not entitled to recover. 4 When the sure¬ 
ty contracts with a third person to complete the 
work, the rights of the parties to the new contract 
are governed thereby. 6 Where a contractor fails 
to pay laborers or materialmen, on settlement of 
their claims by the surety the contractor is not 
entitled to credit for the difference between the 
sums it had agreed to pay and the sums actually 
paid by the surety in settlement of the claims. 6 

Rights as assignee of claims . The surety as as¬ 
signee of claims on the bond can enforce them 
against the contractor. 7 

Assertion of surety*s rights by receiver . Where 
a receiver is appointed to collect the balance due 
on contract with directions to sue as contractor’s 
representative, the receiver’s efforts also being for 
the benefit of the surety, the surety bringing suit 
may also assert the surety’s rights. 8 

Recovery of sums paid by mistake . Payments 
made by the surety to the government under a mu¬ 
tual mistake of fact may be recovered. 9 

b. Release of Surety 

General rules governing the release and discharge of 
sureties are applicable, but it has been held that the sure¬ 
ty Is not released by an extension of the time for per¬ 


formance, at least where the bond secures performance 
during any period of extension, and that the general rule 
that an extension of the time of payment without the 
surety’s consent discharges the surety does not apply. 

General rules governing the release and dis¬ 
charge of sureties are applicable. 10 It has been 
held that the surety on a government contractor’s 
bond is not released by an extension of the time 
of performance, 11 at least where the bond secures 
performance during any period of extension,' 12 and 
cancellation of the contract for the contractor’s de¬ 
fault does not release the surety from liability for 
the loss sustained, 12 even though a new contract 
with a third person is for substantially different 
work. 14 It has also been held that the govern¬ 
ment’s breach of a contract entered into with the 
surety, after the contractor’s default, under which 
the surety was to complete the work in accord¬ 
ance with the original contract does not release the 
surety from liability on his bond, no damage re¬ 
sulting from the government’s breach being shown. 15 
The failure of the treasury department to withhold 
any part of a payment due to a government con¬ 
tractor on account of a claim of the United States 
against him for a prior breach of the contract, as 
authorized and required by statute, does not release 
the sureties on the creditor’s bond from liability for 
such claim. 16 The surety is not released from lia¬ 
bility for labor and materials, by variations of the 
contract which might relieve him from liability to 


contractor may use money paid under 
the contract in any way he sees fit 
freed from any equities of the sure¬ 
ty.—Maryland Cas. Co. v. Lincoln 
Bank A Trust Co. f D.C.Ky. f 18 F Supp. 
375. 

3 . U.S.—C. S. Fidelity A Guaranty 
Co. v. U. S. t 92 CtCl. 144. 

A U.S—Globe Indem. Co. v. U S.. 
102 CtCl. 21. certiorari denied 65 
SCt. 712, 324 U.S. 852. 89 L.Ed. 
1412 

5. U.S—Peters v. National Surety 
Co. 166 N.W. 43. 167 Wis. 13*1, re¬ 
hearing denied 166 NW. 1087, 167 
Wis 131. 

65 C.J. p 1335 note 96. 

8. U.S.—'U. S., to Use of Watsabaugh 
& Co, v Seaboard Sur. Co, D.C. 
Mont, 26 F Supp. 681, sustained. 
CCA, Watsabaugh A Co. v. Sea¬ 
board Sur. Co., 106 F2d 355. 

7. U.S.—U. S., for Use and Benefit 
of Johnson, v. Morley Const. Co., 
D.C.N.Y., 17 F Supp. 378, modified 
on other grounds, C.CA., U. S. ex 
rel. Johnson v. Morley Const. Co., 
98 F 2d 761, certiorari denied Mary¬ 
land Casualty Co. v. U S., for Use 
and Benefit of Harrington, 59 S.CL 
244. 306 U.S. 661, 83 L.Ed. 421. 

& U.S.—U. 8. v. Munsey Trust Co 
«f Washington, D. G» CtCl., 67 S. 


Ct. 1599, 332 U.S. 234, 91 LEd. 
2022. 

9. US—U S. Fidelity A Guaranty 
Co v U S , 86 CtCl 36 

10l U.S.—U S.. to Use of Noland 

Co, v. Maryland Casualty Co.. DC. 
Md, 38 F.Supp. 479—American Sur. 
Co. of New York v Wheeling 
Structural Steel Co., DCW.Va, 26 
F Supp. 395, reversed on other 
grounds. C.C.A., American Surety 
Co. v. Wheeling Structural Steel 
Co, 114 F 2d 237. 

Termination and release or discharge 
of surety's liability generally see 
Principal and Surety fit 116-244. 
Surety not discharged 

(1) That materialman continued to 
supply materials to public works sub¬ 
contractor on orders previously ac¬ 
cepted, after materialman obtained 
information as to subcontractor's 
possible precarious financial condi¬ 
tion, without extending any unusual 
credit, would not discharge contrac¬ 
tor and surety from liability on pay¬ 
ment bond for materials actually 
supplied at reasonable prices and 
used.—U. S., to Use of No'and Co., v. 
Maryland Casualty Co., D.C.Md., 88 
F.Supp. 479. 

(2) Contractor's failure to retain 
percentage of amount payable to sub¬ 
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contractor until expiration of time 
for filing claims against contractor's 
bond to government has been held 
not a breach of the subcontractor's 
bond so as to discharge surety there¬ 
on from liability —Massachusetts 
Bonding A Insurance Co. v. Morley. 
C C.A Iowa. 72 F.2d 303 

11. Hawaii —U S v Burrell Constr 
Co., 3 Hawaii Fed 321. 

Extension of time for performance as 
discharging surety generally see 
Principal and Surety 9 162 

12. Vt—U. 8. v U S Fidelity A 
Guaranty Co., 75 A. 280, 83 Vt. 278 

13. US—U. S. v. Stone, Sand A 
Gravel Co., La., 177 F. 321, 100 C 
C A. 651 

DC—U. S. v. Maloney, 4 App.D.C. 
505, 22 Wash Law Rep. 785. 

14. US.—U S. r. U S. Fidelity A 
Guaranty Co., Cal., 35 SCt. 298, 
236 U.S. 512, 69 L Ed. 696. 

16. U.S.—U. 8. v. Continental Cas. 
Co, DC La., 29 F Supp. 598, af¬ 
firmed, C C.A., Continental Cas Co 
v U. S, 113 F.2d 284, certiorari de¬ 
nied 61 SCt. 133, 311 U.S. 696. 85 
L Ed 451, rehearing denied 61 S.Ct 
316. 311 U.S. 729, 85 L.Ed. 474. 

16. U.S.—U. & v. Ennis, C.C.N.J.. 
132 F. 133. 
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the United States, 17 when the general character 
of the work or of the materials is not changed, 18 
and the surety is not injuriously affected by the 
changes, 19 and, in any event, is not released from 
liability for the labor and materials furnished un¬ 
der the original contract, 20 but is not liable for 
additional work amounting to a departure from 
the original contract, rather than a modification 
of its details, 21 even if the contract permits chang¬ 
es to be made. 22 The surety is not released from 
liability for such claims because other persons were 
associated with the contractor as partners in car¬ 
rying out the contract, 23 or, where the contractor 
is a partnership, because there has been a change 
in its membership without the knowledge of the 
materialman, 24 or because the contractor assigned 
the contract, 21 * at least where the surety is not 
thereby damaged. 26 It has been held that the gen¬ 
eral rule that an extension of the time of payment 
without the surety’s consent discharges the surety, 
as discussed m Principal and Surety § 162, does 
not apply to such claims, 27 at least where the ex¬ 
tension is not in excess of customary credit, 28 
and no loss to the surety is shown. 29 Proof of such 
a claim against the estate of the contractor in bank¬ 
ruptcy does not release the surety, 30 and claimants 
are not estopped by acts with respect to their 
claims which do not affect the surety or lead him 
to do, or omit to do, anything. 31 Claiming an ex¬ 
cessive amount does not defeat the right to enforce 
the bond for the amount fairly due. 32 


UNITED STATES § 111 

e. Payment and Set-Off 

The obligation to make prompt payment does not 
require the surety to make payment before It Is due, and 
general rules as to application of payments have been 
applied, and It has been held that the surety may set 
off against the claim of a subcontractor damages for 
breach of contract, but that when the surety seeks to 
enforce the contractor's rights against the government, 
except in cases of the contractor's formal insolvency, the 
government cannot set off independent debts which the 
contractor owes the government. 

The obligation to make prompt payment does not 
require the surety to make payment before it is 
due. 33 In an action on a contractor’s bond, pay¬ 
ments to a creditor which have not been applied by 
the parties will, under the rules as to the applica¬ 
tion of payments, as discussed m Payment § 72, 
be applied on an older unsecured account rather 
than that sued on. 34 An amount paid to one fur¬ 
nishing labor or material to a subcontractor will 
be deducted from the subcontractor’s own claim. 35 
The contractor and his surety may set off against 
the claim of a subcontractor damages from the sub¬ 
contractor’s delay, 36 or defective work, 37 but the 
surety’s nghts cannot rise above those of the con¬ 
tractor, 38 and the contractor and the surety can¬ 
not set off a claim for a materialman’s delay in fur¬ 
nishing materials to a subcontractor when the sub¬ 
contractor makes no such claim. 39 Where the 
surety seeks to enforce the contractor’s rights 
against the government, except in cases of the con¬ 
tractor’s formal insolvency, 40 it has been held that 
the government cannot set off against the surety’s 


17. U S.—U S v. California Bridge, 
etc. Co. CCPa, 152 F 659. 

65 C J. p 1328 note 64 

18. US —U. S for Use of Baltimore 
Cooperage Co. v. McCay, D C Md.. 
28 F.2d 777. 

65 C J p 1328 note 65 
Modification, change, or alteration of 
contract as discharging surety gen¬ 
erally see Principal and Surety 8 
124. 

19. US—Graham v. U. S, Md. 188 
F. 651. 110 CC.A 465. affirmed 34 
SCt. 148. 231 U.S. 474, 58 LEd 
319 

90. U.S.—Equitable Surety Co. v. U. 
S. to Use of W McMillan & Son. 
AppDC.. 34 S.Ct. 80S, 234 US 448. 
68 L.Ed. 1394. 

81. DC.—U. S. Fidelity & Guaranty 
Co v. U. S to Use of Smoot, 298 
F. 365, 54 App D C. 342. 

65 C J. p 1328 note 68. 

88. D.C —U. S Fidelity & Guaranty 
Co. v. U. S, to Use of Smoot, su¬ 
pra. 

S3. U.S—City Trust, etc., Co. v. U. 

S.. N.Y., 147 F. 155, 77 C.C.A. 897 

84. Pa.—U. S. v. Hegeman, 21 Pa 
Super. 469. 

91 C.J.S.—18 


85. U.S —U. S v. Illinois Surety Co. 

Ill.. 226 F 653, 141 CCA 409. af¬ 
firmed 37 S Ct. 614. 244 U S 376, 61 
L Ed 1206 

65 C J. p 1328 note 72. 

86. US—U. S. v. Illinois Surety 
Co, supra. 

87. DC —Heine Safety Boiler Co. v. 
U S., 35 AppDC 273. 

65 C J. p 1328 note 75 

38. US—U. S. v Lynch. DC Del. 
192 F. 364 

89. US —U. S v. Lynch, supra. 

80. US.—Title Guaranty & Surety 
Co. v U. S. Pa., 187 F. 98, 109 CC 
A 106. 

31. US —Illinois Surety Co v. John 
Davis, Ill, 37 SCt. 614. 244 U.S 
376, 61 L Ed 1206 

65 C.J p 1329 note 79. 

33. US—U. S. Fidelity & Guaranty 
Co. v U. S. N.Y. 34 S.Ct. 88, 231 
U S. 237, 58 L Ed 200. 

33. U S —U. S v American Surety 
Co . 21 Pa Super 153. 

65 C J. p 1329 note 81. 

34. US—Delaware Dredging Co. v 
Tucker Stevedoring Co., CCAPa, 
25 F 2d 44. 


35. U.S—Wanner v. Louis Wanner, 
Jr Inc. DC Pa., 300 F. 376—U S. 
v Empire State Surety Co., DC. 
Miss., 197 F. 429. 

36. US.—U. S., for Use of Balti¬ 

more Cooperage Co, v. McCay, D 
C Md, 28 F 2d 777—U. S v 

Fleischmann Const Co., D.C Va., 
298 F. 320. affirmed, C.C.A, 298 F. 
330. affirmed 46 S.Ct. 284, 270 US. 
349, 70 L Ed. 624. 

37. U S —U. S., for Use of Baltimore 
Cooperage Co, v. McCay, D.C.Md., 
28 F.2d 777. 

38. U.S —American Sur. Co. ▼. 
Wheeling Structural Steel Co., C.C. 
A.W Va.. 114 F.2d 237. 

39. U.S.—U. S. v. Empire State 
Surety Co., D.C.Miss., 197 F. 429. 

40. U S —Schmoll v. U. S., 63 F. 
Supp 753, 105 Ct Cl. 415, certiorari 
denied 67 S Ct. 69, 329 U S. 724, 91 
L Ed. 627—Maryland Cas. Co. v. U. 

S.. 100 Ct.Cl. 513. 

Under the statute giving priority 
to the United States where one in¬ 
debted to it becomes insolvent, the 
United States has priority over a 
surety on & payment bond and may 
set off against the demands of the 
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demand independent debts which the contractor 
owes to the government. 41 If the contractor fails 
or refuses to pay its laborers and materialmen, the 
surety on payment of them acquires no equitable 
lien on amounts retained by the government to se¬ 
cure performance of the prime contract, 42 but 
where the suretyship agreement provides that if 
the surety discharges the contractor’s obligation 
he is entitled to the contractor’s rights against the 
government, the surety may recover from the gov¬ 
ernment the amount due the contractor, if less than 
the amount paid by the surety. 43 It has also been 
held that a surety paying subcontractors and ma¬ 
terialmen a sum in excess of the amount which 
the government deducted as damages is subrogated 
to the rights of the contractor as to the overcol¬ 
lection of damages. 44 

§ 112. Actions 

a. In general 


b. Conditions precedent; notice 

c. Evidence 

a. In General 

Insofar as the right to sue on a statutory contractor's 
bond Is statutory, congress may Impose such conditions 
on the exercise of the right as it sees lit and the pre¬ 
scribed mode of enforcing it cannot be disregarded, but 
except as modified by statute, the practice and procedure 
follow the course of the common law. 

It has been broadly stated that the right to sue 
on a statutory contractor’s bond is a right created 
by statute. 45 Insofar as the right to sue is statu¬ 
tory, congress may impose such conditions on the 
exercise of the right as it sees fit, 46 and the pre¬ 
scribed mode of enforcing it cannot be disregard¬ 
ed. 47 In a suit by one furnishing labor or mate¬ 
rials, the jurisdictional conditions must be complied 
with. 48 Every suit under the statute to enforce 
the rights of laborers and materialmen must be 
brought in the United States district court for any 
district in which the contract was to be performed 
and executed and not elsewhere. 49 The action 


surety independent debts of the con¬ 
tractor to the government, including 
the amount owed for taxes.—Schmoll 
v. U S.. 63 FSupp. 753, 105 Ct Cl. 
415, certiorari denied 67 S Ct. 69, 329 
U.S 724, 91 L Ed 627. 

41 . U.S.—Fireman's Fund Indem. 
Co. v. U. S, 63 F Supp. 750, 104 Ct 
Cl. 648—Maryland Cas Co. v. U. S, 
100 Ct.Cl 513—U S Fidelity & 
Guaranty Co. v. U. S, 92 Ct Cl. 144 

42. U.S—Schmoll v. U S, 63 F. 
Supp. 753, 105 Ct Cl 415, certiorari 
denied 67 S.Ct. 69. 329 US. 724, 91 
L Ed. 627. 

43. U.S—Schmoll ▼. U. S, supra. 
Priority over lender 

Surety which had paid claims 
against contractor in excess of sum 
found to be due from United States 
was entitled to entire sum as against 
bank which had advanced money to 
contractor to prosecute contract but 
had taken no assignment of claims 
of materialmen or laborers, where 
bond had been executed in considera¬ 
tion of contractor's agreement to in¬ 
demnify surety and assignment of all 
moneys due or to become due under 
contract.—Moran v. Guardian Casual¬ 
ty Co, 76 F.2d 438. 64 App D C. 188 

44 . U.S.—Manufacturers' Cas. Ins. 
Co. v. U. S.. 63 F.Supp. 759, 105 Ct. 
Cl. 342. 

46 . U.S.—Lfiebman v. U. S., for Use 
and Benefit of Cal. Elec. Supply 
Co., C.GA.Cal., 153 F.2d 350—U. 
S , for Use and Benefit of Genesee 
Sand & Gravel Corp. v. Flelsher 
Engineering & Const. Co., D.C.N.T., 
45 F.Supp. 781. 

65 C.J. p 1329 note 92. 


Bight of subcontractor’s suppliers 

The right of persons who furnish 
labor or materials on public build¬ 
ings, property or works of United 
States pursuant to contract with sub¬ 
contractor to maintain an action on 
payment bond furnished by general 
contractor is purely a “statutory 
grant"—U S. for Use and Benefit of 
American Radiator & Standard San¬ 
itary Corp. v Northwestern Engi¬ 
neering Co , C C A S D. 122 F 2d 600. 
Bight not waived or released 

In the absence of a novation, stip¬ 
ulation between contractor and cred¬ 
itor of a bankrupt subcontractor, 
merely reciting the circumstances 
under which a sum which contrac¬ 
tor owed to subcontractor was de¬ 
posited with bankruptcy court in or¬ 
der to secure a determination by that 
court as to whether creditor's claim 
was preferred, was not a waiver or 
release of creditor’s rights against 
contractor and surety under the stat¬ 
ute, nor did stipulation estop credi¬ 
tor, on the ground that contractor 
would be obligated to pay the claim 
twice.—Lfiebman v. U. S., for Use 
and Benefit of Cal. Elec. Supply Co., 
C C.A Cal., 153 F.2d 350. 

46. US —U. S for Use and Benefit 
of American Radiator & Standard 
Sanitary Corp. v. Northwestern En¬ 
gineering Co., CCA S.D., 122 F 2d 
600. 

N.Y.—In re National Sur Co.'s Liqui¬ 
dation, 72 NY.S.2d 920, 189 Mlsc. 
919. 

47. US—U. S., for Use of Mutual 
Metal Mfg. Co. v. Biggs, D C.I11, 46 
FSupp. 8—U. S.. for Use and Ben¬ 
efit of Genesee Sand & Gravel Corp. 
v. Flelsher Engineering & Const. 
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Co, DCNT, 45 F.Supp. 781—U. 
S ex rel. and to Use of Pen Mar 
Co. v J L Robinson Const Co, D 
C Md , 8 F Supp 620 
N Y —In re National Sur Co's Liqui¬ 
dation, 72 N Y S 2d 920, 189 Misc 
919. 

65 C J. p 1329 notes 88. 89. 92 

48. US —U S. v. Merrick. DCN Y., 
215 F. 256 

65 C J p 1329 note 93 
Bequirement of former law as to 

filing an affidavit, and obtaining a 
certified copy of the bond was not re¬ 
garded as jurisdictional —Title Guar¬ 
anty & Trust Co of Scranton. Pa v 
Crane Co, Wash., 31 S Ct 110, 219 
US 24, 55 LEd 72—65 CJ p 1329 
note 95. 

49. U S.—U. S v. Zschach Const. 
Co. DCOkl, 110 F.Supp 651. af¬ 
firmed, CA, 209 F 2d 347. 

65 C J p 1329 note 90. 

The government cannot circumvent 
venue provisions 

U S.—U. S. v. Zschach Const Co, D. 
COkl., 110 FSupp. 551, affirmed. 
C A, 209 F 2d 347. 

District court held to have Juris¬ 
diction of action to enforce contrac¬ 
tor’s bond under contract to be per¬ 
formed within the district. 

U.S—U. S., for Use and Benefit of 
Johnson, v. Morley Const. Co., DC. 
N.Y., 17 F.Supp. 378, modified on 
other grounds, CCA, U. S. ex rel. 
Johnson v. Morley Const. Co, 98 
F 2d 781, certiorari denied Mary¬ 
land Cas. Co. v. U. S. for Use and 
Benefit of Harrington, 69 S.Ct. 244, 
305 U S 651, 83 L Ed. 421. 

Tex.—Maryland Cas. Co. v. Fidelity 
A Cas. Co., Civ.App., 147 S.W.2d 
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should be brought at law, 60 and not in equity. 51 
The proceeding authorized by statute has been said 
to be in the nature of a proceeding in rem, the 
questions at issue being the rights to a specific 
fund, 62 and should be treated as an action on con¬ 
tract. 62 Except as modified by statute, the prac¬ 
tice and procedure follow the course of the common 
law, 64 and peculiarly equitable principles cannot 
be applied. 66 It has been held that a suit by one 
furnishing labor or materials cannot be maintained 
when the bond does not contain the provisions for 
the protection of such persons required by statute, 66 
or where the contract is not one to which the stat¬ 
ute applies, even though the bond does contain 
the statutory conditions; 57 but it has also been 
held that the requirement as to bringing the suit 


UNITED STATES § 112 

in a federal court and not elsewhere applies to an 
action by a subcontractor’s materialman, based on 
the contractor’s obligation to furnish a bond when 
none was furnished. 68 The statute contemplates 
that all claims under the contractor’s bond are to 
be presented in a single action. 60 Accordingly, a 
second suit on the same bond cannot be main¬ 
tained, 60 and will be treated as a nullity, 61 but a 
suit brought in conformity with the statute will not 
be stayed because of the subsequent commence¬ 
ment of a suit by the United States. 62 Recovery 
may be had in one action for labor and materials 
furnished in different districts. 62 As in actions 
generally, claimants are not entitled to separate 
trials as a matter of right. 64 In an action under 
the statute in a federal district court the provi- 


1097. error dismissed, judgment 
correct. 

60l U S.—U. S. ex rel. and to Use 
of Pen Mar Co v J L Robinson 
Const. Co . D C Md . 8 F.Supp 620 
65 C J p 1330 note 5. 

61. U S —Miller v American Bond¬ 
ing Co. Pa. 42 SCt 98. 257 US. 
304. 66 L Ed 250 
65 C J p 1330 note 6 
52. U S —U S , for Use of Johnson, 
v Morlev Const Co , D C X Y , 20 
F Supp 606 

63. V S —U S . for Use and Benefit 
of Lichti r, v Henke Const Co, IX 
CMo. 67 F Supp 123. affirmed. C 
C A . 157 F 2d 13. motion granted 
DC, 68 F Supp 3. 

64 . US —V S ex rel C C Bell Mfg 
Co v Landis & Young. D.C La.. 16 
F Supp 835—U S for Use and 
Benefit of Buckelew Hardware Co 
v Union Indemnity Co, D C La. 6 
F Supp 360 

Ill—Punngton v. U. S., 126 Ill.App 
323. 

Gounterolaim 

Surety may set up counterclaim 
against subcontractors for breach of 
contract in action, wherein they In¬ 
ti r\encd. against insolvent contrac¬ 
tor and surety, without first paying 
contractor's debt to them, and, as 
such counterclaim cannot be split, 
must be allowed to recover thereon 
in full, holding any overplus in trust 
for contractor, but surety had no 
right to interpose counterclaim 
against party furnishing material to 
subcontractors for delay in furnish¬ 
ing materia]—U. S. ex rel. Johnson 
v. Morley Const. Co, C C A N Y, 98 
F.2d 781. certiorari denied Maryland 
Cas Co. v. U. S. for Use and Benefit 
of Harrington, 59 S.CL 244, 305 U.S 
651, 83 L Ed 421. 

Set-off; demands against claimant 
and his surety 

(1) In suit on contractor's bond, 
government contractor held entitled 
to set off against subcontractor's ac¬ 


count damages for delays caused by 
shortages in subcontractor’s deliv¬ 
eries, notwithstanding that shortages 
resulted from contractor’s working 
his men on Sunday, with permission 
of government, whose contract for¬ 
bade Sunday work otherwise, and 
that subcontract referred to this pro¬ 
vision of contract with government 
m excluding Sunday from computa¬ 
tion of unloading time allowed, and 
contractor’s right to set off against 
subcontractor’s account damages for 
delay was not affected by fact that 
contractor had paid account bejond 
periods of delay, since contractor’s 
claim for damages from delay did not 
impeach account—General Contract¬ 
ing Corporation v. U. S . for Use and 
Benefit of West Virginia Sand Ac 
Gravel Co , C C A W Va . 70 F 2d 83 
(2) If claimant for material or la¬ 
bor intervenes in proceeding on gov¬ 
ernment contractor's bond, general 
contractor or subcontractor may con¬ 
test correctness of such claim, plead¬ 
ing credits or offsets thereto for pur¬ 
pose of establishing just amount, but 
all demands by contractor against 
subcontractors and their sureties 
must be relegated to an independent 
proceeding—U S ex rel. C. C Bell 
Mfg Co v. Landis & Young. D.C.La, 
16 F Supp 835. 

55. U S —U S ex rel and to Use of 
Pen Mar Co v. J. L Robinson 
Const Co, DCMd, 8 F Supp 620. 

56. US —U. S , to use of Zambetti, 
v. American Fence Const Co, C. 
CANY, 15 F 2d 450—U. S. v. 
Montgomery Heating & Ventilating 
Co, Ga., 255 F. 683, 167 C.C.A 59. 

57. N.Y.—U. S. v. Empire State 
Surety Co., 100 N Y.S. 247, 114 App 
DIv. 755 

65 C J. p 1330 note 2. 

58 . NY—Strong v. American Fence 
Construction Co., 218 N.Y.S. 51, 218 
AppDiv. 163 

59 . U.S—Massachusetts Bonding & 
Ins. Co. v. Robert E. Denike, Inc., 
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CCANJ. 92 F 2d 657—TJ. S, for 
Use and Benefit of J tt Welch Co., 
v. Fleisher Engineering & Const. 
Co , D C N Y, 30 F Supp. 961. 

D C —Royal Indem Co v Woodbury 
Granite Co. 101 F 2d 689. 69 App. 
DC 364, certiorari dismissed 60 
SCt 63. 308 US 628. 84 L Ed. 524. 

60. US —U S. to Use and Benefit 
of Sargent Co v Century Indem¬ 
nity Co , D C Me , 9 F Supp. 809— 
U S ex rel and to Use of Pen 
Mar Co v J L Robinson Const. 
Co , D C Md . 8 F Supp. 620 

65 C J p 1330 note 7. 

Pendency of first suit, validly In¬ 
stituted, depn\ed court of jurisdic¬ 
tion of second suit —IT S ex rel and 
to Use of Pen Mar Co. v. J. L. Robin¬ 
son Const Co. supra 

That first suit could not be main- 
talned on its merits does not permit 
maintenance of second suit —IJ S., 
to Use and Benefit of Sargent Co. v. 
Century Indemnity Co, DC.Me, 9 F. 
Supp. S09 

61. U S —U S , to Use and Benefit 
of Sargent Co v. Century Indem¬ 
nity Co, supra. 

Second suit oould not be consoli¬ 
dated with first suit—U. S. f to Use 
and Benefit of Sargent Co v. Century 
Indemnity Co, supra—U. S. ex rel. 
and to Use of Pen Mar Co. v. J. L. 
Robinson Const. Co., D.C.Md., 6 F. 
Supp 620. 

Second suit oannot be treated as 

intervention in prior suit.—U. S. ex 
rel and to Use of Pen Mar Co. v. J. L 
Robinson Const. Co, supra. 

62. US —U. S. v. Brown, D.C.Pa., 
266 F. 555. 

63. U S.—U. S. Fidelity & Guaranty 
Co. v. McNulty Bros.. C.C.A.Mass., 
13 F 2d 78. 

64. U.S.—Arnold v. U. S. for Use of 
W. B. Guimarin & Co., S.C., 44 S 
CL 144, 263 U.S. 427, 68 UEd. 371 
—Miller v. American Bonding Co., 
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sions of a state statute governing the joint trial 
and determination of issues among parties are in* 
applicable. 65 An action cannot be defeated or 
delayed because of disputes between the contractor 
and the surety as to who shall receive payments 
by the government. 66 

Defenses of surety . The surety may interpose 
any defense available to the contractor or subcon¬ 
tractor. 67 

Purchase of claims by surety . The purchase of 
claims against the contractor by the surety on his 
bond after the commencement of an action on the 
bond has been held not to deprive the court of 
jurisdiction of the action. 66 

b. Conditions Precedent; Notice 

Conditions precedent to the right to sue must be 
observed, unless the defendant has by his own conduct 
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prevented the happening of the condition, end written 
notice to the contractor within the time limited by stat¬ 
ute Is a condition precedent to a right of action by a 
materialman or laborer having a direct contractual rela¬ 
tionship with a subcontractor but no contractual relation¬ 
ship, express or implied, with the contractor. 

Conditions precedent to the right to sue must be 
observed, 69 unless defendant has by his own con¬ 
duct prevented the happening of the condition, 70 
and a statutory requirement which is clearly made 
a condition precedent to the right to sue must be 
given effect, 71 but in determining whether a pro¬ 
vision is of that character the statute must be lib¬ 
erally construed so as to accomplish its purpose 72 
So, written notice to the contractor within the time 
limited by statute is a condition precedent to a 
nght of action by a materialman .or laborer having 
a direct contractual relationship with a subcon¬ 
tractor but no contractual relationship, express or 
implied, with the contractor. 76 The notice must 


Pa. 42 S Ct 98, 257 U.S. 304, 66 L. 
Ed. 250. 

Zb absence of special reasons for 

permitting* separate trials an action 
presenting separate claims is to pro¬ 
ceed as a single case.—Royal Indem 
Co. v. Woodbury Granite Co., 101 F. 
2d 689, 69 App D C. 364. certiorari dis¬ 
missed 60 S.Ct. 63, 308 U.S. 628, 84 
L Ed. 524. 

05. U S.—U. S.. for Use of Johnson, 
v. Morley Const. Co., D.C.N.Y., 20 
F.Supp. 606. 

66. U.S—U. S., for Use and Benefit 
of Johnson, v. Morley Const. Co., 
D.C N.Y., 17 F.Supp. 378, modified 
on other grounds, C.CA., U. S. ex 
rel Johnson v. Morley Const. Co., 
98 F 2d 781, certiorari denied Mary¬ 
land Cas. Co. v. U. S. for Use and 
Benefit of Harrington, 59 S.Ct. 244, 
305 U.S. 651, 83 L.Ed. 421. 

67. US.—U. S. ex rel. Purity Paint 
Products Corp. v. AStna Cas. A 
Surety Co., D C.Cal, 66 F.Supp. 
431. 

68. U.S —U. S, for Use and Benefit 
of Johnson, v Morley Const. Co., 
D C N.Y., 17 FSupp. 378, modified 
on other grounds, C.C.A., U. S. ex 
rel. Johnson v. Morley Const. Co., 
98 F 2d 781. certiorari denied Mary¬ 
land Cas Co v. U. S. for Use and 
Benefit of Harrington, 59 S.Ct. 244, 
305 U.S. 651, 83 L.Ed. 421. 

69. U.S.—Fleisher Engineering A 
Const. Co v. U S., for Use and 
Benefit of Hallenbeck. N.Y., 61 S.Ct 
81. 311 US. 16. 85 L«Ed 12. 

Where ooatract provides for con¬ 
dition precedent to payment or a 
part thereof and such condition is 
not fulfilled, there can be no recov¬ 
ery against the surety on payment 
bond.—U. &, for Use of Harrington 
v. Trione, D.CLColo., 97 F.Supp. 622. 


Breakdown of costs not a condition 
precedent 

Where specifications under con¬ 
tract were changed by government, 
and subcontractor in letter to general 
contractor quoted a deduction from 
his original price to allow for such 
alteration, which letter was accepted 
by general contractor, the furnishing 
of a breakdown of costs on the 
changed contract was not a condi¬ 
tion precedent to recovery by sub¬ 
contractor on bond of general con¬ 
tractor—Maryland Cas. Co. v. U. S., 
C.C.A.Or., 144 F.2d 989. 

Compliance with formal require¬ 
ments as to the mode of oaaoeling a 
contract is not a condition precedent 
to an action on the contractor's bond 
when the contractor refuses to pro¬ 
ceed with the work—Graham v. U. 
S.. Md. 34 S Ct 148. 231 U.S. 474, 58 
LEd 319. 

70. U.S.—U. S. for Use of Bailey v. 
United Pacific Ins. Co., D.C.N.M., 
122 F.Supp. 48. 

71. U.S.—Fleisher Engineering A 
Const. Co. v. U. S.. for Use and 
Benefit of Hallenbeck, NY., 61 S. 
Ct. 81, 311 US. 15, 85 L.Ed. 12. 

72. U S.—Fleisher Engineering A 
Const. Co. v. U. S., for Use and 
Benefit of Hallenbeck, supra. 

73. U.S.—Fleisher Engineering A 
Const. Co. v. U. 8., for Use and 
Benefit of Hallenbeck, supra—Cof¬ 
fee v. U. S., for Use and Benefit of 
Gordon. C.C.A.Fla, 157 F.2d 968— 
U S. for Use and Benefit of Ameri¬ 
can Radiator A Standard Sanitary 
Corp. v. Northwestern Engineering 
Co., C.C.A.S.D, 122 F.2d 600—U. 8., 
for the Use and Benefit of John A. 
Denie's Sons Co., ▼. Bass, C.C.A. 
Tenn., Ill F.2d 965—U. 8. for Ben¬ 
efit and Use of Westinghouse Elec. 
Supply Co. v. Robbins, D.C.Mass., 
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125 F.Supp. 25—McClary v. Mid¬ 
land Land A Development Co., D C 
Tenn, 109 F Supp. 847—U. S.. for 
Use of Bruce Co. v. Fraser Const 
Co. D.C.Ark, 87 F.Supp. 1—U. S 
ex rel Hargis v. Maryland Ca<- 
Co. DCCal, 64 FSupp. 622—U S. 
for Use and Benefit of Genesee 
Sand & Gravel Corp v. Fleisher 
Engineering A Const. Co., D.C N 
Y.. 45 FSupp. 781—U S. to Use 
of Kewaunee Mfg Co. v. U S 
Guarantee Co.. D C N.Y, 37 F Supp 
661—U. S ex rel. and for Use and 
Benefit of Korosh v. Otis Williams 
A Co, DC.Idaho, 30 FSupp 690— 
U. S. for Use of W. E. Foley A 
Bro. v. U. S. Fidelity 6b Guaranty 
Co., DC.N.Y., 28 FSupp. 443, modi¬ 
fied on other grounds, C.C.A., 113 
F.2d 888. 

Purpose of statutory notion 

The statute requiring notice to 
contractor seeks to protect contrac¬ 
tor by making it possible for him to 
withhold moneys due to the subcon¬ 
tractor, in order to satisfy claims 
asserted by third persons—U. S. ex 
rel Hargis v. Maryland Can. Co., D.C. 
Cal., 64 F.Supp. 522. 

BTotiee to the contractor, and not 
to the government, or to the surety, 
is required.—In re Flotation Systems, 
D.C.Cal., 65 F.Supp. 698. 

Direct contract between and 

contractor 

(1) Where there is a direct con¬ 
tract between contractor engaged on 
a government project and claimant 
furnishing labor or materials who 
had been originally employed by sub¬ 
contractor, unpaid claimant can re¬ 
cover on contractor's bond without 
necessity of giving statutory notice 
—U. 8. for Use of Strona v. Bussey, 
D.C.Cal., 51 F.Supp. 996. 

(2) Contractor's guaranty of sub¬ 
contractor's account with claimant 
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be given within ninety days from the date on which 
claimant did or performed the last of the labor or 
furnished or supplied the last of the material for 
which claim is made . 74 The notice given must in 
substantial effect amount to the presentation of a 
claim, and the form and manner of presentation 
must be such as so to advise the contractor fur¬ 
nishing the bond . 76 The notice must state with sub¬ 
stantial accuracy the amount claimed and the name 
of the party to whom the material was furnished 
or for whom the labor was performed . 76 However, 
compliance with the statutory provisions as to mode 
of service of notice, that is by registered mail or 
in a manner in which the United States marshal 
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is authorized by law to serve a summons, cannot 
be regarded as a condition precedent to the right 
to sue , 77 such provisions being directory rather than 
mandatory . 78 So, the right of suit will not be de¬ 
nied when the required notice within the specified 
time has actually been given and received, even 
though it is not sent by registered mail , 76 and notice 
by ordinary mail is sufficient to warrant recovery 
if actually received . 80 Notice to one of two joint 
contractors is binding on both . 81 Service in a 
manner in which the United States marshal is au¬ 
thorized by law to serve a summons is sufficient . 82 
Although there is authority to the contrary , 83 it 


established direct contractual rela¬ 
tionship between contractor and 
claimant so that no notice by latter 
was necessary.—U 8. for Use of W 
B. Foley ft Bro v. U. S. Fidelity ft 
Guaranty Co., C.C.A.N Y., 113 F.2d 
888 . 

Implied contract 

(1) There can be recovery without 
notice if an implied contractual re¬ 
lationship between claimant and the 
contractor exists —U. S , for Use of 
Bruce Co v Fraser Const Co, DC. 
Ark.. 87 FSupp 1—U. S. ex rel Har¬ 
gis v Maryland Cas Co., DC Cal, 64 
FSupp 522 

(2) The inclusion of implied con¬ 
tracts in the statute is consistent 
with the legislative intent to protect 
those whose material goes into public 
projects, and is consistent with es¬ 
tablished principles of law for Im¬ 
plied contracts have long since ac¬ 
quired a permanent status.—U. S . for 
Use of Bruce Co. v. Fraser Const. 
Co, D C Ark, 87 F Supp 1. 

Liability to mafrlalman created 
by agreement between contractor and 
subcontractor to which materialman 
was not a party is not "contractual 
relationship express or implied with 
contractor "—U. S , to Use of Kewau¬ 
nee Mfg. Co. v. U. S. Guarantee Co, 
DCN.Y., 37 FSupp. 561. 

*74. US—U. S. for Benefit of Trane 
Co. v. Denton Plumbing and Heat¬ 
ing. DC.Tex, 123 F.Supp. 881—U. 
S.. for Use and Benefit of General 
Elec. Supply Corp. v. Harry Her- 
ahson Co, D.C.N.Y., 52 F.Supp. 832. 
Mottos held timely 

(1) Fact that only shipment by 
materialman under a contract with 
subcontractor within 90 days prior to 
sending notice to contractor furnish¬ 
ing payment bond was made directly 
to contractor and not subcontractor 
•did not establish that statute had not 
been complied with in respect to no¬ 
tice, so as to preclude materialman 
from recovering on the bond, where 
it appeared that material delivered 
to contractor was balance of material 
•ordered by subcontractor and was i 


delivered under same invoice number 
as previous shipment to subcontrac¬ 
tor—U. S., for Use and Benefit of 
General Elec Supply Corp. v. Harry 
Hershson Co, supra. 

(2) Other cases.—U. S., for Use 
and Benefit of P. A. Bourquin ft Co. 
v Chester Const. Co., C.C.A.N.Y., 104 
F.2d 648. 

75. U.S.—U. S., for Use of Bruce 
Co. v. Fraser Const. Co., D.C.Ark, 
87 F.Supp. 1. 

70. US—U. S for Use and Benefit 
of American Radiator & Standard 
Sanitary Corp v. Northwestern En¬ 
gineering Co. CCASD. 122 F 2d 
600—U S for Benefit of Trane Co. 
v. Denton Plumbing and Heating, 
DC Tex. 123 FSupp. 881. 

Notice sufficient as to contents 
US—U S. for Use and Benefit of 
Hallenbeck. v. Fleisher Engineer¬ 
ing ft Const Co, CCANY, 107 
F 2d 925, affirmed Fleisher Engi¬ 
neering & Const Co v U S. for 
Use and Benefit of Hallenbeck. 61 
S.Ct. 81, 311 U.S. 15, 85 LEd 12 
insufficient notice 

j U.S —U S for Use and Benefit of 
American Radiator ft Standard 
Sanitary Corp v. Northwestern En¬ 
gineering Co , C C.A S D . 122 F 2d 
600—U. S., for Use of Bruce Co. v. 
Fraser Const. Co., DC Ark., 87 F. 
Supp. 1. 

77. U.S.—Fleisher Engineering & 
Const Co. v U. S, for Use and 
Benefit of Hallenbeck, N.Y., 61 S. 
CL 81, 311 US 15. 85 L Ed 12—U. 
S. for Use and Benefit of American 
Radiator & Standard Sanitary 
Corp. v. Northwestern Engineering 
Co., C C.A.S.D, 122 F 2d 600. 

The object of requiring notice by 
materialman to principal contractor 
on government project was to enable 
contractor to withhold payments 
from subcontractor until subcontrac¬ 
tor should make payment.—U. S., for 
Use and Benefit of Hallenbeck, v. 
Fleisher Engineering ft Const. Co., C. 
C.A N.Y., 107 F.2d 925, aflirmed 

Fleisher Engineering ft Const. Co. v. 
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U. S, for Use and Benefit of Hallen¬ 
beck, 61 S.Ct. 81. 311 U.S. 15. 85 L.Ed. 
12 

78. U S.—Fleisher Engineering ft 
Const. Co. v. U. S, for Use and 
Benefit of Hallenbeck. N.Y., 61 S. 
Ct. 81. 311 U.S. 15, 85 LEd. 12— 
U. S for Use and Benefit of Amer¬ 
ican Radiator & Standard Sanitary 
Corp. v. Northwestern Engineering 
Co, CCA.S.D, 122 F.2d 600. 

79. U.S —Fleisher Engineering ft 
Const Co. v U S, for Use and 
Benefit of Hallenbeck, NY., 61 S. 
Ct 81, 311 U.S. 15. 85 LEd. 12. 

80. U S —Fleisher Engineering ft 
Const. Co v. U S, for Use and 
Benefit of Hallenbeck. N.Y., 61 S.Ct. 

81. 311 US 15 85 LEd 12—U S.. 
for Use of Birmingham Slag Co., 
v Perry. C C A.Ala., 115 F2d 724— 
U S, for Use and Benefit of J. H. 
Welch Co, v. Fleisher Engineering 
ft Const. Co., D.C.N.Y., 30 F.Supp. 
961. 

81. U S —U. S.. for Use and Benefit 
of Hallenbeck, v. Fleisher Engi¬ 
neering ft Const. Co., C.CA.NY., 
107 F.2d 925, affirmed Fleisher En¬ 
gineering & Const. Co. v. U. S., for 
Use and Benefit of Hallenbeck, 61 
SCt. 81. 311 U.S. 15, 85 LEd. 12— 
U. S.. for Use and Benefit of J. H. 
Welch Co, v. Fleisher Engineering 
ft Const. Co., D.C.N.Y., 30 F.Supp. 
961. 

82. Servloe as stats Sheriff 

Where materialman exhibited to 
contractor a writing showing amount 
claimed and identity of subcontrac¬ 
tor, and contractor examined and dis¬ 
cussed and might have taken the 
writing, written notice of claim was 
sufficiently served, particularly since 
under federal rules, marshal may 
serve summons as state sheriff would 
and under statute of state, where 
work was done and notice given, 
summons may be served by reading 
it to person to be served.—Coffee v. 
U. S., for Use and Benefit of Gordon, 
C.C AJFla., 157 F.2d 968. 

88. U.S.—U. S. ex rel. and for Use 
and Benefit of Korosh v. Otis Wil- 
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has been held that the necessity of giving notice, 
in cases where the statute requires it, cannot be 
waived by defendant, since a cause of action under 
the statute does not come into being until such 
notice has been given , 84 and, for like reason, it has 
been held that one who has failed to give the re¬ 
quired notice cannot urge estoppel on the part of 
the contractor to assert lack of notice as a defense, 
no defense being necessaiy until a cause of action 
has arisen . 86 In any event, the mere assertion of 
the contractor that nothing was owing to the sub¬ 
contractor and that there was accordingly no liability 
to one furnishing labor or material pursuant to 
a contract with the subcontractor has been held not 
to constitute an effectual waiver of notice . 86 

Notice to creditors . Provision in the former 
statute for the publication of notice of a laborer’s 
or materialman's action was not regarded as juris¬ 
dictional , 87 and personal notice was not required 
in the absence of an order of court , 88 and was re¬ 
quired to be given only to creditors actually known 


to plaintiff . 88 The requirement of notice did not 
apply to suits brought by the government in its 
own behalf . 80 

c. Evidence 

General rules governing the burden of proof, admissi¬ 
bility, and weight and sufficiency of the evidence are 
applicable. 

In an action on a contractor’s bond, plaintiff and 
intervening claimants must prove the facts enti¬ 
tling them to recover , 81 and defendant relying on 
a set-off has the burden of proof with respect to 
such set-off 82 Thus, claimants must prove a breach 
of the bond , 83 that the materials and labor sued 
for went into the work under the contract 94 and 
were m accordance with the contract , 95 and the 
amount which claimants are entitled to recover . 96 
The court will indulge m all proper legal presump¬ 
tions and the burden of overcoming their effect rests 
on the party challenging them . 97 General rules gov¬ 
erning the admissibility of evidence apply . 98 E Vi¬ 


liams & Co.. DC Idaho, 39 FSupp 
590. 

Vot&oe waived 

Where contractor requested part¬ 
nership. which had contracted with 
subcontractor to furnish labor and 
supplies and which had threatened 
to discontinue work, to continue, and 
contractor knew amount claimed by 
partnership and details of subcon¬ 
tractor’s obligation and impliedly as¬ 
sumed it, contractor waived notice — 
U S. ex rel. and for Use and Benefit 
of Korosh v. Otis Williams & Co., su¬ 
pra. 

84. US.—U. S. for Use of Bruce 
Co. v Fraser Const. Co, DC Ark, 
87 F Supp. 1. 

“Until the written notice was giv¬ 
en, no liability could come into exist¬ 
ence on the bond 4 • • • the 

plaintiff had no cause of action, and 
there was consequently nothing upon 
which the defendant’s waiver, if any, 
could act; the defendants could 
waive a right of their own, but could 
not. contrary to the express terms of 
the statute, by waiver confer a right 
of action on the plaintiff • • 

—U. S, for Use and Benefit of Amer¬ 
ican Radiator & Standard Sanitary 
Corp. v. Northwestern Engineering 
Co.. C.C.A.S.D, 122 F 2d 600, 603. 

86 . U S.—U. S., for Use of Bruce Co. 
v. Fraser Const. Co., D.C. Ark., 87 
F.Supp. 1. 

88 . U.S—U. S. for Use and Benefit 
of American Radiator & Standard 
Sanitary Corp. v. Northwestern En¬ 
gineering Co.. C.C.A.S.D, 122 F.2d 
600 . 

87. U.S. —U. 8. ex rel. and to Use of 


Pen Mar Co v J L Robinson 
Const. Co. DCMd. 8 FSupp. 620 
65 C J p 1329 note 94 

88. US —U S . for Benefit of Rhode 
Island Covering Co v James Miles 
& Son Co, DC Mass, 55 F 2d 249 

89. US—U S v Mitchell. DCNY. 
215 F 263. appeal dismissed Illi¬ 
nois Surety Co v. Miller. 37 S Ct. 
112, 242 US 614. 61 L Ed 528. 

9G U.S—U. S. v McGee. C C Mo , 
171 F 209 

N Y —In re Empire State Surety 
Co, 190 N.YS. 209. 115 Misc 745 

91. US—U. S.. for Use of A S 
Schulman Elec. Co, v Standard 
Acc Ins Co, CCA Ill. 106 F 2d 
200—U. S. ex rel Purity Paint 
Products Corp. v. Aetna Cas & 
Surety Co, D.C.Cal, 56 F Supp 
431—American Sur. Co of New 
York v Wheeling Structural Steel 
Co, D.C.W.Va., 26 F.Supp. 395, re¬ 
versed on other grounds, C.CA, 
American Sur. Co. v Wheeling 
Structural Steel Co., 114 F.2d 237 
—U. S., for Use and Benefit of 
Johnson, v. Morley Const. Co, D C 
NY., 17 F.Supp 378, modified on 
other grounds, CCA., U. S. ex rel. 
Johnson v. Morley Const. Co, 98 
F 2d 781, certiorari denied Mary¬ 
land Cas Co. v U S. for Use and 
Benefit of Harrington, 59 S.Ct 244, 
305 U.S. 651. 83 L Ed. 421. 

65 C J. p 1333 note 65. 

Suit timely 

In action to recover for labor or 
materials the burden is on the plain¬ 
tiff to establish that he had satisfied 
the condition of bringing suit within 
one year from the date of final set¬ 
tlement.—U. S.. to Use of McHugh 
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Electric Co v. Thomas Earle & Sons, 
C C A Del . 99 F 2d 898. 

Matters not essential to plaintiffs 
recovery need not be proved by him 
•—U S, for Use and Benefit of Mag¬ 
nolia Petroleum Co, v Core St 
Planche. DC La. 58 FSupp. 607, 
modified on other grounds. C.C A, 
Glassell-Taylor Co. v Magnolia Pe¬ 
troleum Co . 153 F 2d 527. 

92. US—U S ex rel Johnson v 
Morley Const Co, CCANY, *»8 F 
2d 781, certiorari denied Mar\ land 
Cas Co v V S for Use and Bene¬ 
fit of Harrington. 59 S Ct. 244, 305 
r S 651, 83 LEd 421. 

65 C J p 1333 note 66. 

93. Ga —O’Connor v. U. S , 76 S E 
110, 11 Ga.App. 216 

94. U.S—U. S for Benefit and Use 
of Westinghouse Elec Supply Co 
v. Robbins, D.C Mass, 125 F.Supp 
25. 

65 C J p 1333 note 68. 

95. U.S.—U. S. ex rel Purity Paint 
Products Corp. v AStna Cas & 
Surety Co., D.C Cal., 56 FSupp. 
431. 

9a Ga.—O’Connor v. U. S., 75 S E. 

110. 11 Ga App. 246. 

65 C.J. p 1333 note 69. 

97. naOlifi made in an administra¬ 
tive proceeding when Introduced in 
evidence in an action of the bond 
are presumptively correct and the 
burden is on the party challenging 
their correctness to show that they 
were not supported by the evidence. 
—U. S. v. Hudgins-Dize Co. t D.C.Va., 
83 F.Supp. 593. 

9a U.S.—Schmoll v. U. a, 63 F. 

Supp. 753, 105 CtCl. 415, certiorari 
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dence which does not prove any material issue is 
inadmissible , 99 and evidence which has no such 
tendency unless accompanied by other evidence is 
inadmissible in the absence of such other evidence 1 
Where, on the contractor’s failure to perform the 
contract, the government makes a substantially sim¬ 
ilar contract with another to do the work at a 
higher cost, the second contract is competent evi¬ 
dence of the damages for the default . 2 The gen¬ 
eral rules as to the weight and sufficiency of evi¬ 
dence apply m actions on a contractor’s bond 3 

Findings of a government officer within the scope 
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of his authority will not be disturbed when supported 
by the evidence . 4 

§ 113. -Time for Suit 

An action on a contractor’s bond must not be com¬ 
menced prematurely and must be brought within tho 
period limited by statute, that is, within one year after 
the date of the final settlement of the contract In Its 
entirety. 

An action on a contractor’s bond commenced be¬ 
fore a cause of action has accrued , 5 or before the 
time prescribed by statute for the commencement 
of suit , 6 is premature and cannot be maintained. 


denied 67 S.Ct. 69. 329 US. 724 f 91 
L Ed. 627. 

Pa—McShain v. Indemnity In* Co 
of North America, 12 A 2d 59, 338 
Pa. 113. 

Zvidence hold admissible 

(1) Instruments which according 
to evidence embodied agreement be¬ 
tween contractor and subcontractor 
—H H< rfurth, Jr, Inc. v. U S., to 
Use of Squire. 85 F 2d 719, 66 App D 
C 220 

(2) Instrument purporting to be 
release of contractor by subcontrac¬ 
tor—H Herfurth. Jr, Inc. v. U. S, 
to Use of Squire, supra 

(3) Evidence bearing on whether 
subcontractor had released contrac¬ 
tor—H H« rfurth, Jr, Inc, v U. S , 
to U**e of i>quire. supra. 

(I) In\oice for materials—Glas- 
sell-Taylor Co v. Magnolia Petrole¬ 
um Co. CCA La. 153 F 2d 5J7 
Zvidence held in a dmis sible 

(1) Evidence tending to contradict 
unambiguous and complete instru¬ 
ment —Mnrv land Cas Co v. U S , 
for Use of Green, C C A Neb , 169 F 2d 
102 

(2) Other evidence 

U S — Mar> land Cas Co. v U. S , for 
Use of Green supra. 

DC-H Herlurth. Jr. Inc. v I T S 
to U*»e of Squire, 85 F 2d 719, 66 
App DC 220 

Pa—McShain v Indemnity Ins Co 
of North America, 12 A 2d 59, 338 
Pa. 113 

99. N.T—U. S. ex rel Matthews v. 
Massachusetts Bonding Ar Insur¬ 
ance Co., 144 NE 631. 238 NY 
334, reargument denied 147 N E 
172. 239 NY 507 
€5 C J. p 1334 note 70 
1. Vt —U. S. v. U. S Fidelity & 
Guaranty Co, 71 A 1106, 82 Vt 
94 

65 C.J. p 1334 note 71 
9. US.-U. S. v. Stone. Sand & 
Gravel Co., La.. 177 F. 321. 100 C.C 
A. 651. 

3. U.S—U. S.. for Use and Benefit 
of Lichter v Henke Const. Co., C. 
C.A.Mo. 157 F 2d 13. 

45 C.J. p 1334 note 74. 


Sals and delivery conclusively shown 

U S —Glassell-Taylor Co v. Magno¬ 
lia Petroleum Co, CCA La., 153 

F 2d 527. 

Zvidenos held sufficient 

(1) To establish proper measure of 
damages for breach of contract — 
Metropolitan Cas Ins Co of New 
York v U S, CCA Or, 87 F 2d 144. 

(2) To establish right of subcon¬ 
tractor to recover for extra materi¬ 
als, labor, and rent of equipment — 
U S . for Use and Benefit of Johnson, 
v Morley Const Co.. DCNY, 17 F. 
Supp 378. modified on other grounds, 
CCA, U S ex rel Johnson v Mor¬ 
ley Const. Co, 98 F 2d 781, certiorari 
denied Maryland Cas Co. v. U S for 
Use and Benefit of Harrington. 59 S. 
Ct 244. 305 US 651, 83 L Ed 421 

(3) To establish that material 
measured up to contract specifica¬ 
tions —U S. to Use of Baltimore 
Brick Co v. John A. Johnson & Sons, 
D C Md . 65 F Supp 514, affirmed, C 
CA. 153 F 2d 534, certiorari denied 
66 SCt 1372. two cases, 328 U.S. 665, 
90 L Ed 1636 

(4) To show- that contractor as- 
sunud contract between third person 
and subcontractor —U S ex rel. and 
for U«»e and Benefit of Korosh v 
Otis Williams & Co., DC Idaho, 30 
F Supp 590 

(5) To establish right of contrac¬ 
tor to set off —U. S, for Use and 
Benefit of Johnson, v. Morley Const 
Co. DCNY, 17 F Supp 378, modi¬ 
fied on other grounds. C C.A, U S 
ex rel Johnson v Morley Const Co., 
98 F 2d 781. certiorari denied Mary¬ 
land Cas Co v U S for Use and 
Benefit of Harrington, 59 S Ct 244, 
305 U S 651, 83 L Ed 421 

(6) To establish or support find¬ 
ings as to other matters—Nassif v 
U S., for Use of Bayer & Mingolla 
Const Co, C A Mass, 187 F.2d 794— 
U. S, for Use and Benefit of Lichter, 
v Henke Const Co., C C A.Mo, 157 
F 2d 13—Union raving Co v. U S, 
'for Use of Soule Steel Co., C.C.ACal, 

150 F 2d 390—U S ex rel Johnson v. 
Morley Const. Co, CCANY, 98 F2d 
781, certiorari denied Maryland Cas. 
Co. v. U S. v for Use and Benefit of 
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Harrington. 59 S.Ct. 244, 305 U.S. 
651, 83 LEd. 421—National Sur. 

Corp v. Reynolds, CCA Mo., 87 F.2d 
865—U. S.. to Use and for Benefit of 
Foster Wheeler Corp. v. American 
Sur Co. of New York. DCN.Y.. 34 
F.Supp 386, affirmed CCA., 142 F.2d 
726—65 C.J. p 1334 note 74 [b|. 
Zvidenoe bold insufficient 

(1) To establish subcontract.— 
Goerig v Continental Cas. Co., C.C.A. 
Wash. 167 F 2d 930. 

(2) To establish defense—John A. 
Johnson & Sons v. U. S, to Use of 
Baltimore Brick Co, CCA Md , 153 
F 2d 534, certiorari denied 66 S.Ct. 
1372, two cases. 328 US. 865, 90 L Ed. 
1636—U S, to Use of Roig, v. Cas¬ 
tro, DC Puerto Rico, 71 FSupp. 36. 

(3) To establish or support find¬ 
ings as to other matters —Blair v. U. 
S for Use and Benefit of Gregory- 
Hogan, CCA Ark., 150 F.2d 676—U. 
S. to Use of Noland Co., v. Maryland 
Cas. Co, DC Md , 38 F Supp 479— 
U. S ex rel and for Use and Benefit 
of Korosh v Otis Williams & Co.. D. 
C Idaho. 30 FSupp 690—65 CJ. p 
1334 note 74 [cl. 

4. U.S.—Fireman's Fund Indem Co 
v U S f 63 F.Supp. 750. 104 Ct.Cl. 
648. 

Record sustained commissioner’s 
Hading 

U S —Schmoll v. U. S., 63 F.Supp. 
753, 105 Ct Cl 415, certiorari denied 
67 S.Ct. 69, 329 U.S. 724, 91 LJEd. 
627. 

5. US —U S. ex rel. Johnson v. 
Morley Const Co., CCA.N.Y, 98 
F 2d 781, certiorari denied Mary¬ 
land Cas Co v. U. S., for Use and 
Benefit of Harrington, 59 S Ct. 244. 
305 U.S. 651, 83 LEd. 421—U S 
for Use of Bailey v United Pacific 
Ins. Co., D C.N.M., 122 F.Supp. 48. 

Action not premature 
U S —U. S. ex rel. Johnson v. Morley 
Const Co., CCA.NY., 98 F2d 781, 
certiorari denied Maryland Cas. Co. 
v U. S., for Use and Benefit of 
Harrington, 69 S.Ct. 244, 305 U.S. 
651. 83 LJEd. 421. 

6. U.S.—U. S., for Use and Benefit 
of Lancaster Iron Works, v. H&mp- 
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§ 113 UNITED STATES 

On the other hand, suit must be brought within the 
period limited by statute, that is, within one year 
after the date of the final settlement of the contract 7 


in its entirety . 9 A final settlement within the mean* 
ing of the statute is an administrative determina¬ 
tion by proper authority of the amount due , 9 re¬ 


ton Hoads Shipbuilding Corpora¬ 
tion. CCAVa., 72 F.2d 943 
65 C J. p 1330 notes 16. 17. 23. 

The prematurity cannot he waived 
by the parties—Stitzer v. U. S, Pa., 
182 F 513. 105 CC.A. 61—65 C.J. p 
1331 note 18. 

Xf payment is not made within 90 

days after labor performed or ma¬ 
terials furnished. suit may be 
brought.—U. S. for Benefit of Trane 
Co v Denton Plumbing and Heat¬ 
ing, D C Tex.. 123 F.Supp. 881. 
Completion and final settlement 

(1) Under the predecessor of the 
present statute laborers and materi¬ 
almen could not sue until six months 
after the completion and final settle¬ 
ment of the contract.—Stitzer v U. 
S., Pa., 182 F. 513, 105 CC.A. 51—U. 
S, for Use of U. S. Rubber Co, v. 
Ambursen Dam Co, D.C Cal., 3 F. 
Supp. 548—65 C JT. p 1331 note 23. 

(2) The contract was completed 
When the government was satisfied 
that enough had been done to dis¬ 
charge the surety as to the United 
States —Robinson v U S , N Y, 251 
F. 461, 163 CCA. 687, error dismiss¬ 
ed 42 S.Ct. 45. 257 U.S. 664. 66 L.Ed 
424. 

7. US —R P. Farnsworth A Co. v. 
Electrical Supply Co. C.C.A La, 
112 F 2d 160. 180 ALR 192, re¬ 
hearing denied 113 F 2d 111, 130 
ALR. 197, certiorari denied 61 
SCt 139, 311 US. 700. 85 LEd 
454—U. S. for Use of Strona v. 
Bussey. D.C.Cal., 51 FSupp 996— 
U. S, for Use and Benefit of Gen¬ 
esee Sand A Gravel Corp v. Fleish- 
er Engineering A Const. Co. DC. 
N Y., 45 F Supp. 781—U S. ex rel. 
and for Use and Benefit of Korosh 
v Otis Williams & Co. D C Idaho. 
30 FSupp. 590—U S., for Use and 
Benefit of Johnson, v. Morley 
Const. Co., D.C.N Y., 17 F Supp 
378, modified on other grounds, C 
C A., U. S. ex rel. Johnson v. Mor¬ 
ley Const. Co. 98 F.2d 781, certio¬ 
rari denied Maryland Cas. Co. v U. 

S for Use and Benefit of Harring¬ 
ton. 59 S.Ct 244, 305 U.S. 651, 83 
L Ed 421—U S., for Use and Bene¬ 
fit of Belmont, v. Mittry Bros 
Const. Co, D.C.Idaho, 4 F Supp 216, 
affirmed in part, C C.A., Mittry 
Bros. Const. Co. v. U. S, for Use 
of Belmont, 76 F.2d 79—Bartlett & 
Kling v Dings, Iowa, 249 F. 322, 
161 CCA. 330—65 C.J. p 1331 note 
19. 

Ooaditlim. of right 

(1) The limitation of time pre¬ 
scribed by the earlier statute which 
In terms provided that suit shall be 
commenced within one year after the 
performance and final settlement of 


the contract was held to condition 
the right to sue and not merely to 
bar the remedy.—U. S, to Use of 
O’Connell, v. Kearns, D.C R.I., 26 F 
2d 235—65 C.J. p 1331 note 20 

(2) Accordingly, when suit was not 
brought within the time limited it 
was held that the creditors had no 
equities against the surety—Belknap 
Hardware A Mfg Co. v. Ohio River 
Contract Co, D.CKy., 264 F. 676— 
65 C.J. p 1331 note 21. 

(3) Moreover, it was held that the 
liability of the surety could not be 
revived by a special act of congress 
authorizing suit after the time there¬ 
for had expired—Eberhart v. U. S., 
Minn, 204 F. 884. 123 CCA 180 

8. US —U. S, for Use and Benefit 
of Belmont, v. Mittry Bros. Const. 
Co, D.C.Idaho, 4 F Supp 216, af¬ 
firmed in part, CCA., Mittry Bros. 
Const. Co. v. U. S., for Use of Bel¬ 
mont, 75 F 2d 79. 

The time various schedules are 
completed is not time limitation pe¬ 
riod begins to run—U. S, for Use 
and Benefit of Belmont, v. Mittry 
Bros Const Co , D C.Idaho, 4 F Supp 
216, affirmed in part. CCA., Mittry 
Bros. Const. Co. v U. S, for Use of 
Belmont. CCA. 75 F 2d 79 
Fact that government called for 
bids for each schedule and settled 
for work done under each as work 
progressed held not to warrant con¬ 
clusion that there was separate con¬ 
tract as to each schedule, as regards 
limitation period.—U. S, for Use and 
Benefit of Belmont, v. Mittry Bros. 
Const. Co.. D.C.Idaho. 4 FSupp 216. 
affirmed in part, CCA, Mittry Bros. 
Const. Co. v. U. S, for Use of Bel¬ 
mont, 75 F.2d 79. 

9. US — U S ex rel. Central Cement 
Finishing Co v. Continental Cas. 
Co.. C.CAN.Y, 114 F.2d 1018— 
R P. Farnsworth A Co. v. Elec¬ 
trical Supply Co.. C.C.A.La., 112 
F 2d 150, 130 A L.R. 192, rehearing 
denied 113 F.2d 111, 130 A.L R 197, 
certiorari denied 61 S Ct. 139, 311 
U.S 700, 85 LEd. 454—U. S. for 
Use and Benefit of F. B. Spear & 
Sons v Arthur Storm Co., C.C.A. 
Mich, 101 F.2d 624, certiorari de¬ 
nied 59 SCt. 833. 307 U.S. 630, 83 
LEM 1513—National Sur. Corp. v. 
Reynolds, CCA Mo., 87 F.2d 865— 
H. G Christman Co. v. Michigan 
Gypsum Co , C.C A Iowa. 86 F 2d 
474—U. S., for Use and Benefit of 
Lancaster Iron Works, v. Hamp¬ 
ton Roads Shipbuilding Corpora¬ 
tion. C.C.A Va, 72 F.2d 943—U S. 
for Use of Bailey v. United Pacific 
Ins. Co., D.C.N M., 122 F.Supp 48 
—U. S., for Use and Benefit of 
Johnson, v. Morley Const. Co., D 
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C.N.T.. 17 F.Supp 37S, modified on 
other grounds. CCA, U. S. ex rel. 
Johnson v. Morley Const. Co. 98 
F 2d 781, certiorari denied Mary¬ 
land Cas Co. v. U. S for Use and 
Benefit of Harrington, 59 S Ct. 244, 
305 U.S. 651. 83 LEd. 42L 

65 C.J. p 1831 note 26. 

Action taken held “final settlement” 

U.S.—Globe Indemnity Co v. U S., 
to Use of Steacy-Schmidt Mfg Co., 
Pa. 54 S.Ct. 499, 291 US. 476. 78 
L.Ed. 924—Great Lakes Const. Co 
v. Republic Creosoting Co., C.CA. 
Mo, 139 F.2d 456—U. S. ex rel. Cen¬ 
tral Cement Finishing Co. v Con¬ 
tinental Cas Co, CCANY., 114 
F 2d 1018—R. P. Farnsworth A Co 
v. Electrical Supply Co . C.C A La . 
112 F.2d 150. 130 ALR. 192, re¬ 
hearing denied 113 F 2d 111. 130 
ALR 197. certiorari denied 61 S 
Ct. 139. 311 US. 700. 85 LEd. 454 
—U. S, for Use and Benefit of F 
B Spear A Sons v. Arthur Storm 
Co. CCA Mich, 101 F 2d 524. cer¬ 
tiorari denied 69 S Ct 833, 307 U.S 
630, 83 LEd 1513—U. S.. to Use 
of McHugh Electric Co v. Thom¬ 
as Earle A Sons, C C A.Del, 99 F 
2d 898 —National Sur. Corp. v 
Reynolds. CCA Mo. 87 F 2d 865— 
H G Christman Co v. Michigan 
Gypsum Co, CCA Iowa, 85 F 2d 
474—Corell v U S , to Use of Rocn. 
CCA Mich.. 77 F 2d 161—Fidelity 
A Casualty Co of New York v U. 
S. for Benefit of Daugherty, CC.A 
Ky, 70 F 2d 895—U S. Fidelity A 
Guaranty Co v U S. for Use and 
Benefit of Price, CCA Idaho. 65 F 
2d 639—U. S, for Use and Benefit 
of Johnson, v Morley Const. Co, 
D.C.N.Y., 17 F.Supp 378, modified 
on other grounds, C.CA, U. S ex 
rel Johnson v Morley Const Co, 
98 F.2d 781. certiorari denied Mary¬ 
land Cas. Co v. U S. for Use and 
Benefit of Harrington, 59 S Ct. 244. 
305 U.S 651, 83 L Ed 421. 

65 C J. p 1331 note 26 [b]. 

proper authority 

(1) A determination by the ad¬ 
ministrative officer in charge of the 
contract or his duly authorized rep¬ 
resentative will satisfy the require¬ 
ments of a final settlement, but not 
a determination by a mere disbursing 
officer—National Sur. Corp. v. Reyn¬ 
olds. C.C A Mo., 87 F 2d 865. 

(2) Where Federal Works Agency 
had charge of construction, the Agen¬ 
cy had authority to make final settle¬ 
ment but Agency also had authority 
in alternative to ask accounting office 
to render & decision on question in¬ 
volving payment —Great Lakes 
Const. Co. v. Republic Creosoting Co, 
C.C.A.MO., 139 F.2d 456. 
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regardless of the consent or agreement of the con¬ 
tractor 10 or others . 11 In order to constitute a final 
settlement there must be an unconditional and final 
ascertainment of the amount due . 1,2 Its finality is 
not affected, however, by subsequent consideration 
by the administrative officer or department m 
charge of minor items , 13 or by the retention of 
part of the contract price to cover the cost of com¬ 
pleting minor items , 14 or by stipulations by the con¬ 
tractor to keep the work in repair , 16 or by the fact 
that full payment has not been made 16 and the bal¬ 
ance may be subject to change , 17 or that the ac¬ 
counts of the officer making the settlement are sub¬ 
ject to audit , 18 or approval of the government's 
general accounting office . 19 The general rules as 
to when an action is commenced within the meaning 
of statutes of limitations apply to such actions . 20 
A limitation contained in an earlier statute similar 
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to the present statute was held not to apply to ac¬ 
tions by the United States . 21 

Certification of date. In case final settlement has 
been made the comptroller general is authorized un¬ 
der a statute so providing to furnish a certified state¬ 
ment of the date of such settlement, which is con¬ 
clusive as to such date on the parties , 28 especially 
where the contract so provides , 28 in the absence 
of fraud or bad faith on the part of the comptroller 
general . 24 

§ 114. -Parties and Intervention 

An action to enforce the claim of a laborer or ma¬ 
terialman may be brought in the name of the United 
States when authorized by statute and may be brought 
against the surety alone, and general rules governing 
proper parties, intervention, and interpleading have been 
applied. 

The statutory bond can be enforced by any per- 


10. TJS—U. S-. for Use and Benefit 
of F. B Spear 4b Sons v. Arthur 
Storm Co. CC.AMfch., 101 F 2d 
524. certiorari denied 69 S Ct 833. 
307 US. 630. 83 LEd 1513—U. S 
Fidelity 4b Guaranty Co. v. U S, 
for Use and Benefit of Price, C.C A 
Idaho. 65 F.2d 639. 

65 C.J. p 1332 note 27. 

11. U.S.—U S. Fidelity A Guaranty 
Co. v. U. S. for Use and Benefit 
of Price, supra 

12. U S —Great Lakes Const. Co v 
Republic Creosoting Co.. C.CAMo., 
139 F2d 456—R. P Farnsworth A 
Co. v. Electrical Supply Co. C.C. 
A La.. 113 F 2d 111, 180 ALR. 
197, certiorari denied 61 SCt. 139. 
Sll U.S. 700, 85 LEd. 464. 

So lav as government contends 
something more must be done by con¬ 
tractor and is holding back an 
amount, large or small, to secure full 
performance, there is no “final set¬ 
tlement" of contract—R. P. Farns¬ 
worth 4b Co. v. Electrical Supply 
Co., supra. 

13. U.S—Arnold v. U. S for Use of 
W. B. Gulmarin A Co, C.C A S C, 
280 F. 338, error dismissed 44 S Ct. 
144. 263 US. 427. 68 L.Ed. 371—U 
S. v. Arnold. DC Conn, 268 F. 130. 

14. U.S.—Robinson v. U. S. NY, 
261 F. 461. 163 C.C.A. 637, error dis¬ 
missed 42 S.Ct. 45, 257 U.S. 664, 
66 L Ed. 424. 

13. US-U. S. v. Illinois Surety Co, 
D.C.I11., 195 F. 306. 

65 C J. p 1332 note 30. 

16. U.S.—U. S. ex rel Central Ce¬ 
ment Finishing Co v. Continental 
Cas. Co., C.C.AN.Y., 114 F.2d 1018 
—U. S., for Use and Benefit of F. 
B. Spear 4b Sons v. Arthur Storm 
Co.. C.C.A.Mich.. 101 F.2d 624, cer¬ 
tiorari denied 59 S.Ct. 883. 307 U.S. 
680, 83 LJDd. 1513—National Sur. 


Corp v. Reynolds. C C.A Mo, 87 F. 
2d 865—U. S.. for Use and Benefit 
of Johnson, v Morley Const. Co, 
DCNY, 17 FSupp. 378, modified 
on other grounds C C.A., U S. ex 
rel. Johnson v. Morley Const Co, 
D.CNY, 98 F 2d 781. certiorari 
denied Maryland Cas. Co v U. S 
for Use and Benefit of Harrington, 
59 S.Ct. 244, 305 U.S. 651, 83 LEd. 
421. 

65 C J. p 1332 note 31. 

Fact that General Accounting Of¬ 
fice may hold up or refuse payment 
does not affect finality of settlement. 
—R. P. Farnsworth A Co. v. Electri¬ 
cal Supply Co., C.C.A.X&., 112 F 2d 
150, 130 ALR. 192, rehearing denied 
113 F.2d 111. 130 A.L.R. 197. certio¬ 
rari denied 61 S.Ct. 139, 311 US 700, 
85 L Ed. 454. 

17. U S —Consolidated Indemnity A 
Insurance Co. v. W. A. Smoot A 
Co, CCAVa., 57 F.2d 995. cer¬ 
tiorari denied 53 SCt. 16, 287 U.S. 
613. 77 L Ed. 533. 

66 C J. p 1332 note 32. 

18. U.S.—National Sur Corp. v. 
Reynolds. C C A.Mo.. 87 F 2d 865 
—Consolidated Indemnity 4b Insur¬ 
ance Co v W. A Smoot A Co , C C 
A Va, 57 F 2d 995, certiorari denied 
53 SCt. 16, 287 US. 613, 77 LEd 
533. 

19. U.S.—Globe Indemnity Co. v. U. 
S., to Use of Steacy-Schmidt Mfg. 
Co, Pa., 64 S Ct. 499, 291 U S 476, 
78 LEd 924—R. P. Farnsworth A 
Co v Electrical Supply Co.. C.C. A. 
La., 112 F 2d 150. 130 A.L.R 192, 
rehearing denied 113 F2d 111, 130 
ALR 197, certiorari denied 61 
S.Ct. 139, 311 US. 700, 85 LEd. 454 
—U. S., for Use and Benefit of F. 
B. Spear 4b Sons v. Arthur Storm 
Co. CC.A.Mich. 101 F.2d 524, cer¬ 
tiorari denied 59 S Ct 833, 307 U.S. 
630, 83 L Ed 1513. 
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Transfer of Treasury powers 

Statute transferring to General 
Accounting Office powers of Treasury 
Department in auditing and settling 
claims against government held not 
intended to disturb construction of 
words “final settlement" within stat¬ 
ute—Globe Indemnity Co v. U. S., to 
Use of Steacy-Schmidt Mfg. Co. Pa., 
54 SCt. 499. 291 US. 476. 78 LEd. 
924—H G Christman Co. v. Michi¬ 
gan Gypsum Co, C.C.A.Iow&. 85 F.2d 
474. 

Where administrative department 
makes every determination prerequi¬ 
site to payment in forwarding claim, 
there is a “final settlement" notwith¬ 
standing Comptroller General may 
not approve administrative determi¬ 
nation m his auditing of accounts.— 
H. G Christman Co. v. Michigan 
Gypsum Co., supra. 

90. U.S—U S. v. Scheurman, DC. 

Idaho, 218 F. 915. 

65 C J. p 1332 note 35. 

21. US—Antrim Lumber Co. v. 
Hannan, CCAOkl, 18 F.2d 548— 
U. S. v. Marshall, D.C.N.Y., 225 F. 
687, affirmed 226 F. 760, 141 CCA. 
26. 

22. U.S —U. S. for Use of Strona v. 
Bussey, D.C.Cal., 61 F.Supp. 996— 
U. S., for Use and Benefit of Gene¬ 
see Sand A Gravel Corp. v. Fleisher 
Engineering 4b Const. Co., D.C.N.Y., 
45 F.Supp. 781—U. S. ex rel. and 
for Use and Benefit of Korosh v. 
Otis Williams 4b Co., D.CLIdaho. 30 
FSupp. 690. 

23. U.S.—-U. S. ex rel. and for Use 
and Benefit of Korosh v. Otis Wil¬ 
liams 4b Co., supra. 

24. U.S.—U. S. ex reL and for Use 
and Benefit of Korosh v. Otis Wil¬ 
liams 4b Co., supra. 
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son to whom the contractor is indebted for work 
or material under the contract secured by the bond . 25 
An action to enforce the claim of a laborer or ma¬ 
terialman may be brought in the name of the United 
States when authorized by statute , 26 and when the 
suit is brought in the name of the United States, 
it need not otherwise be made a party . 27 An action 
to recover for labor or materials may be brought 
against the surety without joining the contractor , 2,8 
but, as discussed infra this section, the contractor 
is entitled to intervene and assert a proper counter¬ 
claim against the plaintiff. In a suit by a contractor 
against the government and a subcontractor for 
whose faults the government is retaining part of 
the contract price, it has been held that the surety 
is improperly joined as plaintiff . 122 Under a stat¬ 
ute requiring cartage of imported merchandise to 
be done by contract under such regulations for the 
protection of the owners and of the revenue as the 


secretary of the treasuiy may prescribe, the bond 
required by the secretary of the treasury may be 
sued on by owners of the merchandise . 20 

Action by assignee . A suit on the bond may be 
brought by an assignee of a claim . 31 An assignee 
of a claim may file it m his own name or in the 
name of the assignor , 32 but participation in a suit by 
an assignee will not warrant judgment for the as¬ 
signor when the assignment is found to be invalid . 33 

Intervention . In an action on a contractor’s bond, 
generally speaking, except as modified or altered 
by statute, the right of persons other than the orig¬ 
inal parties to intervene is subject to the ordinary 
rules and practice governing interventions , 34 and 
a party may not intervene to assert a claim or de¬ 
mand that cannot properly be tried in the action . 35 
In an action to recover for labor or materials 
brought against the surety, without joining the con¬ 
tractor, the contractor is entitled to intervene and 


25. U.S.—Title Guaranty A Trust 
Co. v. Crane Co.. Wash., 31 S.Ct 
140, 219 U.S. 24, 65 L.Ed. 72. 

26. DC.—U. S., to Use of Noland 
Co., v. Irwin, App.D C.. 62 S Ct. 
899. 316 U.S. 23. 86 LEd. 1241. re¬ 
hearing denied 62 S.Ct. 1103. 316 
U.S. 709. 86 L Ed 1776. 

Tex.—Maryland Cas Co. v Fidelity 
A Cas. Co.. Civ.App.. 147 S.W 2d 
1097. error dismissed, judgment 
correct. 

Voluntary bond; statutory authority 
An action in the name of the Unit¬ 
ed States cannot be brought on a 
voluntary bond given to secure the 
performance of a contract with the 
United States unless some federal 
statute authorizes it.—Irwin v U S, 
to Use of Noland Co, 122 F 2d 73. 74 
AppDC. 296. reversed on other 
grounds U. S., to Use of Noland Co. 
v. Irwin, 62 S Ct 899, 316 US. 23, 
86 LEd 1241, rehearing denied 62 
S.Ct. 1103. 316 US. 709. 86 LEd. 
1776. 

27. U S.—Title Guaranty A Trust 
Co. v. Crane Co, Wash., 31 S.Ct. 
140. 219 US. 24. 66 LEd. 72. 

65 C.J. p 1332 note 43 

28. US—Seaboard Surety Co. v. U 
8., for Use and Benefit of Marshall- 
Wells Co. C C.A.Idaho, 84 F.2d 348 
— U. S. v. Aetna Casualty A Surety 
Co., C C.A.Mich. 5 F.2d 412. 

Here lapse of time extinguishing 

Obligation of unjoined principal on 
bond of contractor held not to de¬ 
stroy right of action against surety 
on bond.—Seaboard Surety Co. v. U 
S., fot Use and Benefit of Marshall- 
Wells Co., C.C A.Idaho, 84 F.2d 348. 

29. U.S.—National Surety Co v. 
Washington Iron Works, D C 
Wash., 243 F. 260. 


30. US —U. S. ex rel. Bromberg 
Bros. v. Globe Indemnity Co, C.C 
AN.T, 26 F 2d 191 

N.Y—U. S. ex rel Matthews v. Mas¬ 
sachusetts Bonding A Insurance 
Co. 202 NYS 867, 207 App Div 
619. reversed on other grounds 144 
N.E 631, 238 NY. 334, reargument 
denied 147 NE 172, 239 N.Y 507 

31. U S.—U. S. for Use and Benefit 
of Johnson v Morley Const. Co. 
DCNY. 17 F.Supp 378. modified 
on other grounds. C C A . U S. ex 
rel Johnson v Morley Const. Co., 
98 F.2d 781, certiorari denied Mary¬ 
land Cas Co. for Use and Benefit 
of Harrington, 59 S Ct. 244, 305 U S 
651, 83 L Ed. 421—Bartlett A Kling 
v. Dings, Iowa, 249 F. 322, 161 C. 
CA 330. 

32. US.—U. S. to Use of Shade 

Shop v. R. B. McDanel Co, DC. 
Ya. 16 F.Supp. 905—U. S. v. 

Fleischmann Const. Co., D C.Va., 
298 F. 320, affirmed. C.C A.. 298 F. 
330, affirmed 46 S Ct. 284, 270 U.S. 
349, 70 L Ed 624. 

Strict compliance with statute 
In absence of statute, assignee may 
not sue m his own name, and, when 
such right is conferred by statute, 
assignee must take advantage of 
right by strictly complying with 
statutory conditions.—U. S, to Use 
of Shade Shop v. R. B. McDanel Co, 
D.C.Va., 16 F.Supp. 905. 

Claims assigned during pendency 
of action on bond could be prosecut¬ 
ed either in name of assignee or as¬ 
signor.—U. S. for Use and Benefit 
of Johnson, v. Morley Const. Co, DC 
N.Y., 17 F.Supp. 378, modified on oth¬ 
er grounds, C.C.A., U. S. ex rel. John¬ 
son v. Morley Const. Co., 98 F.2d 781, 
certiorari denied Maryland Cas. Co. 
v. U. S. for Use and Benefit of Har- 
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nngton. 69 S Ct. 244. 305 US 651, 83 
LEd 421. 

33. U S —Illinois Surety Co v U 
S. SC. 36 SCt 321, 240 US 214, 
60 L Ed 609 

34L US —U. S , for Use and Benefit 
of Johnson, v Morley Const Co, 
DCNY. 17 FSupp 378, modified 
on other grounds. CCA, U S ex 
rel Johnson v Morley Const Co. 
98 F 2d 781, certiorari denied Mary¬ 
land Cas Co v U S for Use and 
Benefit of Harrington, 59 S Ct 244. 
305 US. 651, 83 LEd 421—U S. 
ex rel. and for Use of General Iron 
Works Co v. Maples. D C La, 6 F. 
Supp. 364—U. S v. McGee, C C Mo, 
171 F. 209 

65 C.J p 1332 note 37. 

The statute providing that only one 
action shall be brought on a govern¬ 
ment contractor’s bond does not pre¬ 
vent intervention, in an action by the 
United States on the bond, by one 
who has recovered judgment on his 
claim against the contractor.—Mas¬ 
sachusetts Bonding A Ins Co v. Rob¬ 
ert E Denike, Inc, C C.A N J., 92 F. 
2d 657. 

A receiver who is not authorized to 

sue in the jurisdiction may neverthe¬ 
less assert a claim.—Chicago Bond¬ 
ing A Surety Co v. U. S.. C.CA.IU., 
261 F. 266. 

Notioe to creditors 

Under the statute formerly in force 
requiring notice of suit to creditors 
it was held that one intervening in a 
suit brought by the United States 
was not required to comply with such 
requirement—U S. v Marshall, D. 
C.N.Y., 226 F. 687, affirmed 225 F. 
760, 141 C.C.A. 26. 

35. U.S.—U. S. ex rel. C. C Bell 
Mfg. Co. v. Landis A Young, D.C. 
La., 16 F.Supp. 835. 
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assert a proper counterclaim against plaintiff . 36 It 
has been held that a subcontractor against whom 
plaintiff in a suit on the bond given by the principal 
contractor asserts a claim may intervene and as¬ 
sert a claim on his subcontract . 37 Intervention must 
be within the time limited by statute . 33 It has been 
held that the date of filing of the petition for inter¬ 
vention, rather than the date of its allowance, is 
controlling . 39 

Interpleading . The ordinary rules and practice 
governing interpleading apply in actions on con¬ 
tractors’ bonds . 40 In such action it has been held 
that the contractor and surety have no right to in¬ 
terplead all claimants under the bond where the in¬ 
terests of such claimants do not, by adverseness to 
each other, expose defendants to the danger of dou¬ 
ble or multiple liability for the same thing or 
amount . 41 In an action against the surety alone, 
while the surety may bring m the contractor as 
a party defendant, if the contractor might make a 
defense that would be helpful to the surety , 42 it 
has been held that there is no authority for joining 
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the contractor to settle any demand the surety may 
have against him for restitution of his payments 
as surety , 43 and the surety’s request to j*oin the 
contractor in order to avoid a multiplicity of suits 
is properly refused . 44 In an action on the prime 
contractor’s bond it has been held that a laborer or 
materialman is not entitled to implead the surety 
on the bond of a subcontractor given for the prime 
contractor's protection . 46 

§ 115. -Pleading 

In an action on a contractor's bond, the pleadings 
of the plaintiff and intervening creditors should properly 
allege the facts essential to recovery and matters of 
affirmative defense must be pleaded by defendant, and 
the parties are bound by their allegations construed in 
accordance with general rules. 

In an action on a contractor’s bond, the pleadings 
of plaintiff and intervening creditors should allege 
the facts essential to a recovery 46 in plain, clear, and 
reasonably definite or specific language , 47 and a 
pleading which properly alleges all such facts is 
I sufficient . 48 Thus, m an action for labor and ma- 


38. US—U S to Use and for Bene¬ 
fit of Foster Wheeler Corp v. 
American Sur Co of New York. D 
CNY.25F Supp 700 

37. US-U S ex rel and for Use 
of General Iron Works Co. \. Ma¬ 
ples. D C La. 6 F Supp 354. 

38. US —Antrim Lumber Co v 
Hannan, CCA Okl, 18 F 2d 548— 
U S., for Use and Benefit of Far- 
well. Ozmun. Kirk & Co v Shea- 
Adamson Co, D C Minn . 21 F Supp 
831—U. S. for Use and Benefit of 
Johnson v Morley Const. Co. D C 
NY. 17 F Supp. 378, modified on 
other grounds. C C A . U S ex rel. 
Johnson v Morley Const Co. 98 
F 2d 781, certiorari denied Mary¬ 
land Cas. Co. v U. S. for Use and 
Benefit of Harrington. 59 S.Ct 244, 
305 U.S €51. 83 LEd 421. 
Creditors who erroneously filed in¬ 
tervening petitions in second suit 
filed on contractors bond could 
amend petitions so as to intervene 
in first suit, where intervening peti¬ 
tions were timely filed and error was 
caused by clerk's answer to petition¬ 
ers' inquiry as to whether suit had 
been filed under statute —U. S, to 
Use and Benefit of Sargent Co v. 
Century Indemnity Co., D.C.Me., 9 F 
Supp. 809. 

Prior statute construed 

(1) The prior statute providing 
that any creditor could file his claim 
in the action, and be made a party 
within one year after the completion 
of the work under the contract and 
not later, was construed as permit* 
ting intervention within the period 
during which suit could be brought. 
—Fleischmann Const. Co. v. U. S., to 


Use of Forsberg. Va. 46 S Ct. 284, 
270 US 349. 70 LEd 624—65 CJ p 
1332 note 45 

(2) That is to say intervention 
as required within one year from 

the date of the final settlement, 
which is the same as the time limit¬ 
ed for the commencement of actions 
under the present statute 
U S —U S. v. Fleischmann Const 
Co. DCVa, 298 F 320, affirmed, 
CCA, 298 F 330. affirmed 46 S.Ct. 
284. 270 U S. 349. 70 L Ed 624. 

D C —London & Lancashire Indem¬ 
nity Co of America v Smoot. 287 
F. 952, 52 App D C 378. 

(3) Intervention could not be ef¬ 
fected after the expiration of such 
period.—Mandel v. U. S , C C A N J , 
4 F 2d 629, certiorari denied 45 S Ct 
515. 268 US 698. 69 L.Ed. 1163—65 
C J p 1332 note 47. 

Action, by United States 

(1) Under the predecessor of the 
present statute it was held that the 
provision limiting the time for inter¬ 
vention did not apply to actions 
brought by the United States—U. S. 
v. Marshall. D.C N.Y.. 225 F. 687. af¬ 
firmed 225 F. 760, 141 C.C A 26. 

(2) However, it was held that one 
having a claim for labor or materials 
who failed to sue within the time 
specified in the statute could not in¬ 
tervene in an action subsequently 
brought by the United States—An¬ 
trim Lumber Co. v. Hannan, C.C.A 
Okl, 18 F.2d 548. 

39. U.S.—U. S. Fidelity & Guaranty 
Co. v. McNulty Bros., C.C.AMass., 
13 F.2d 78. 

40. U.S—U. S., for Use and Benefit 
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of Eaton, v. Olson, D.C Cal., 5 F.R. 
D. 513 

41. U S —U. S , for Use and Benefit 
of Eaton, v. Olson, supra 

42. U.S.—U. S v. Aetna Casualty & 
Surety Co, C C A Mich, 5 F.2d 412. 

43. U S.—Seaboard Surety Co. v. U. 
S. for Use and Benefit of Marshall- 
Wells Co., C C A.Idaho, 84 F2d 348. 

44. U.S.—Seaboard Surety Co v. U. 
S.. for Use and Benefit of Marshall- 
Wells Co, supra. 

45. US —U. S. ex rel. and for Use 
of General Iron Works Co v. Ma¬ 
ples. DC La., 6 F.Supp. 354. 

48. U.S —U. S. v. Stone, Sand & 
Gravel Co, La., 177 F. 321, 100 C. 
CA 651. 

65 C.J. p 1333 note 51. 

47. Oral or written, contract 
Intervention of materialman in 

suit on bond of principal govern¬ 
ment contractor should set forth 
whether materialman’s contract with 
subcontractor and subcontractor's 
contract were oral or in writing, and 
should annex available copies of such 
contracts on exception of vagueness. 
—U. S. ex rel. and for Use of General 
Iron Works Co. v. Maples, D.GLa., 6 
F.Supp. 354. 

48. U.S.—U. 8. ex rel. and for Use 
and Benefit of Korosh ▼. Otis Wil¬ 
liams & Co., D.C.Idaho, SO F.Supp. 
590—U. S. for Use and Benefit of 
Buckelew Hardware Co. v. Union 
Indemnity Co., D.C.La., 6 F.Supp. 
360. 

65 C.J. p 1333 note 52. 

Contractual relationship, express 
or implied, between plaintiff and con- 
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tcrials, the pleadings should set out the bond, 4 * 
and allege that it was conditioned to make payment 
to persons supplying labor and materials , 50 and 
should state where the work was done or the mate¬ 
rials furnished , 51 and that the labor or materials 
were covered by the principal contract and the 
bond , 52 but it has been held that the date of com¬ 
pletion of the work , 53 payment of the government's 
daim , 54 failure of the United States to institute an 
action , 55 or the names of other creditors , 56 need 
not be alleged, and that an allegation of completion 
and acceptance of a building on a certain date is 
a sufficient allegation of final settlement . 57 Where 
a surety issues separate bonds to secure the per¬ 
formance of separate contracts by the same con¬ 
tractor, on breach of both contracts, the fact that 
the complaint does not and cannot specify the 
amount of damages accruing from each breach is 
not a ground for dismissal . 5,8 However, in an action 
on a contractor’s bond for the use of a subcontrac¬ 
tor, the petition of intervening claimants has been 
held subject to dismissal on the ground that the 
claims were included within the claim of the sub¬ 
contractor. 5 * In an action against a contractor 
and surety on a contractor’s payment bond, a count 
will not lie against the surety founded in part on 
negligence and not for material and labor furnished. 


and will be dismissed on motion . 50 Matters of af¬ 
firmative defense must be pleaded by defendant , 51 
and an affidavit of defense must be such as would, 
if true, be sufficient to defeat the plaintiff’s claim 
in whole or in part . 52 A denial by defendant that 
final settlement was made on the date alleged by 
plaintiff is insufficient in the absence of any show¬ 
ing that the true date was more than a year before 
the commencement of the action 03 In an action on 
a payment bond brought on behalf of laborers and 
materialmen it has been held that a denial that 
anything is due makes the action one for work done 
and goods sold and delivered . 54 The defendant 
surety in an action on the bond cannot properly 
plead a cause of action against the contractor. 6 ** 
The parties are bound by their allegations , 65 and an 
item not claimed in the pleadings cannot be con¬ 
sidered . 67 The allegations of the pleadings will be 
construed in accordance with general rules . 68 When 
intervening petitions are filed within the period lim¬ 
ited by statute they may, in accordance with the 
general rule, be amended after the expiration of 
such period when no new cause of action is set 
up . 09 

Issues, proof, and variance . General rules gov¬ 
erning issues, proof, and variance in civil actions 
usually apply . 70 


tractor held sufficiently alleged—U. 

S, for Use of Bruce Co v. Fraser 

Const. Co., D.C.Ark., 87 F.Supp. 1. 

49. US—U. S. v. American Surety 
Co. C.C.N Y. f 127 F. 490. 

50. US.—U. S. v. American Surety 
Co., supra. 

51. U.S—U. S ex rel. and for Use 
of General Iron Works Co v. Ma¬ 
ples, D.CLa., 5 F.Supp. 354. 

52. U.S.—U. S. ex rel. and for Use 
of General Iron Works Co. v. Ma¬ 
ples, supra. 

53. U.S.—Fleischmann Const. Co. v. 
U. S., to Use of Forsberg, Va, 46 
SCt. 284, 270 U.S. 349, 70 L.Ed. 
624. 

54. U.S —U. S. v. Perth Amboy 
Shipbuilding, etc., Co., C C.N J., 137 
F. 685. 

55. US.—U. S. v. Emery, DC Pa., 
225 F. 287. 

65 C.J. p 1333 note 57. 

58. Hawaii —U. S. v. Burrell Constr. 
Co., 3 Hawaii Fed. 321. 

57. U.S.—Salyers v. U. S., Iowa, 257 
F. 255, 168 C.C.A. 339. 

58. U.S—U. S. v. Continental Cas. 
Co.. D.CPa., 85 F.Supp. 573, af¬ 
firmed. C.A., 182 F.2d 941. 


59. U.S.—U. S., for Use and Benefit 
of Johnson v Morley Const Co., D 
C.N.Y., 17 FSupp. 378, modified on 
other grounds, CCA, U. S. ex rel 
Johnson v. Morley Const. Co, 98 
F.2d 781, certiorari denied Mary¬ 
land Cas Co v. U. S. for Use and 
Benefit of Harrington, 59 S.Ct. 244, 
305 U.S. 651, 83 L Ed. 421. 

6a US-U. S., for Use and Benefit 
of Coken v. Di Sandro, D.CConn., 
88 F.Supp. 970. 

61. U.S.—U. S., for Use and Benefit 
of Johnson v. Morley Const Co., D 
C.N.Y., 17 F.Supp 378, modified on 
other grounds, CCA., U S ex rel. 
Johnson v. Morley Const. Co., 98 
F2d 781, certiorari denied Mary¬ 
land Cas Co. v. U. S., for Use and 
Benefit of Harrington, 69 S Ct. 244, 
305 U.S. 661, 83 L.Ed. 421. 

DC—-Royal Indemnity Co. v. Wood¬ 
bury Granite Co., 101 F.2d 689, 69 
AppD.C. 364, certiorari dismissed 
60 S.Ct. 63, 308 U.S. 628, 84 L.Ed. 
524. 

62. D C.—Royal Indemnity Co. v. 
Woodbury Granite Co., supra. 

Allegations held Insufficient 

US—Royal Indemnity Co. v. Wood¬ 
bury Granite Co., supra. 
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63. US-U. S. v. Emery. DC Pa. 
225 F 287. 

64. U.S.—U S. v. Edward Fay & 
Son, DC Pa. 31 F.Supp. 413. 

65. U S —U. S. for Use of Johnson, 
v. Morley Const. Co., DC.N.Y, 20 
F.Supp. 606. 

6a Colo—McPhee v. U. S, 174 P 
808, 64 Colo. 421. 

65 C.J. p 1333 note 61. 

67. Me.—U. S. v. Murdock, 59 A. 60, 
99 Me. 258. 

65 C.J. p 1333 note 62. 

66 U.S.—Seaboard Surety Co. v. U. 
S , for Use and Benefit of Marshall- 
Wells Co., C.C.A.Idaho, 84 F 2d 348. 

69. U.S.—U. S. v. Fleischmann 

Const. Co., D.C.Va., 298 F. 320, af¬ 
firmed, CC.A., 298 F. 330, affirmed 
46 S.Ct. 284, 270 U S. 349, 70 L Ed 
624. 

65 C.J p 1333 note 64. 

7a An Immaterial variance Is not a 

ground for dismissal.—U. S., for Use 
and Benefit of Johnson, v. Morley 
Const. Co., D.C.NY., 17 F.Supp. 378, 
modified on other grounds, C.C.A., U. 
S. ex rel. Johnson ▼. Morley Const 
Co., 98 F.2d 781. certiorari denied 
Maryland Cas. Co. ▼. U. S. for Use 
and Benefit of Harrington, 59 S.Ct. 
244, 305 U.S. 651, 83 L».Ed. 421. 
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§ 116. -Trial, Judgment, and Costa 

a. Trial 

b. Judgment and amount of recovery 

c. Costs and fees 

a. Trial 

The trial should not be had until after the expiration 
of the time for filing Intervening claims and, as In other 
actions, questions of fact are for the Jury or trier of facts 
to determine and questions of law for the court to deter¬ 
mine, and the findings of fact and verdict must be sup¬ 
ported by the evidence. 

In an action on a contractor’s bond by one fur¬ 
nishing labor or materials, the trial should not be 
had until after the expiration of the time for filing 
intervening claims , 71 and all claims of plaintiff and 
interveners should be submitted at the same time 
to the same jury . 72 Questions of fact as to which 
the evidence is conflicting are for the jury or trier 
of facts to determine , 73 and questions of law are 
for the court to determine . 74 The findings of fact 
and verdict must be supported by the evidence . 75 


b. Judgment and Amount of Recovery 

If the bond is insufficient to pay all claims In full. 
Judgment should be given to each creditor pro rata and 
the Judgment must conform to, and be supported by, the 
pleadings and the evidence, and interest should ordinarily 
be allowed in accordance with applicable state law. 

If the bond is insufficient to pay all claims in full, 
judgment against the surety should be given to each 
creditor pro rata . 76 When the amount of the bond 
is sufficient to pay all claims, a judgment for the 
full penalty, in accordance with the state practice, 
with a provision for discharge on payment of the 
amount of plaintiff’s claim, has been held proper . 77 
The judgment must conform to, and be supported by, 
the pleadings 78 and evidence . 73 Recovery cannot be 
had in a suit on the bond against one who is not 
an obligor in the bond . 80 It has been held that 
a materialman’s action is an action ex contractu 
within a rule of court for summary judgment in 
such actions . 81 

Interest . Generally speaking, in the absence of a 


71. U S.—Arnold v U S. for Use of 
W B. Guimarin & Co. CCAS.C., 
280 F 338, error dismissed 44 S. 
Ct. 144. 263 U S. 427, 68 L Ed. 371. 

Intervention see supra 5 114. 

72. US —Arnold v. U. S. for Use of 
W. B Guimarin A Co. supra 

73. Vt—U. S. v. U. S. Fidelity A 
Guaranty Co.. 71 A. 1106, 82 Vt. 
94 

65 C J. p 1334 note 77. 

Particular questions 

(1) The sufficiency of surety of¬ 
fered by bidder for public improve¬ 
ment construction is a question of 
fact—U S v. Iovacchini, C.C.A.Pa., 
116 F.2d 345. 

(2) Whether machine was unfit for 
the work for which it was designed 
—Union Indemnity Co. v. U. S, for 
Use of Page Engineering Co., C.CA. 
Tenn.. 74 F.2d 645. 

13) Whether surety's letters con¬ 
stituted an admission of liability.— 
McShain v. Indemnity Ins. Co. of 
North America, 12 A.2d 59, 338 Pa- 
113. 

(4) Other questions held questions 
of fact or for jury or trier of fact to 
determine. 

U.S—Dow v. U. S„ for Use and Ben¬ 
efit of Holley, C.C.A.Utah, 154 F.2d 
707—Ross Engineering Co. v. Pace, 
C.C A.Va., 153 F.2d 35. 

D.C—U. S.. to Use of Turover, v 
Charles H. Tompkins Co., 72 F.2d 
* 883. 63 App.D.C. 332. 

65 C.J. p 1334 note 77 [a]. 

74. U.S.—U. S.. for Use of A. S. 
Schulman Elec. Co., v. Standard 
Acc. Ins. Co* C.C.A.I1L, 106 F.2d 

204 . 


Tex —Fidelity A Cas Co. of New 
York v Maryland Cas. Co. Civ. 
App., 151 S.W.2d 230 

Where evideuoe was la writing, at 

least in more important aspects, 
whether it established a new or mod¬ 
ified agreement was for determina¬ 
tion of court and not jury.—U. S, for 
Use of A. S. Schulman Elec. Co., v. 
Standard Acc. Ins. Co , C C A.I11., 106 
F 2d 200. 

Interpretation, of contract is for 
court —Maryland Cas. Co v. U. S , 
for Use of Green, C.C.A.Neb., 169 F. 
2d 102. 

75. US —U. S. v. Iovacchini, CC.A. 
Pa, 116 F 2d 345—U. S , for Use of 

A. S Schulman Elec Co., v. Stand¬ 
ard Acc. Ins. Co, C C.A.I11., 106 
F.2d 200 

Verdict or findings sustained by evi¬ 
dence 

U.S.—Anderson v. U. S. for Use of A. 
G Rushlight A Co., C C.A.Wash, 
151 F 2d 946—U S , for Use of Susi 
Contracting Co. v. Zara Contracting 
Co., C.C.AN.Y, 146 F 2d 606—Great 
Lakes Const Co v. Republic Creo- 
soting Co.. CCA Mo. 139 F 2d 456 
—U S., for Use and Benefit of F 

B. Spear & Sons \ Arthur Storm 
Co.. CCA Mich , 101 F 2d 524, cer¬ 
tiorari denied 59 S Ct. 833, 307 U S. 
630. 83 LEd. 1513—U. S ex rel. 
Johnson v. Morley Const. Co., C.C. 
A.N.Y., 98 F 2d 781, certiorari de¬ 
nied Maryland Cas. Co v. U. S., for 
Use and Benefit of Harrington, 59 
SCt. 244, 305 US. 651, 83 LEd. 
421—U S ex rel. Purity Paint 
Products Corp. v /Etna Cas. A 
Surety Co., D.C.Cal., 56 F Supp. 
431. 


Findings not sustained by evideuoe 

U.S.—U. S. v. Iovacchini Bros, C.C. 
A Pa, 116 F.2d 345. 

76. U S.—Sternberg Co v. State Nat. 
Bank of Texarkana. Ark., C.C A La., 
69 F.2d 759 

65 C J. p 1334 note 78. 

(Haims against subcontractor com¬ 
promised by general contractor may 
be taken into account m determin¬ 
ing pro rata distribution of those fil¬ 
ing claims and considered at full 
amount when amount paid in settle¬ 
ment was more than proportion 
which claims bear to whole amount 
of unpaid claims—Sternberg Co. v. 
State Nat. Bank of Texarkana. Ark., 
supra. 

77. U S.—Arnold v. U S. for Use of 
W B. Guimarin & Co., C.C.A.S.C., 
280 F 338, error dismissed 44 S.Ct. 
144, 263 US 427, 68 LEd. 371. 

78. Recovery cannot be permitted as 
on a non-statutory obligation, where 
the complaint is specifically framed 
on a statutory bond —Irwin v. U. S. 
to Use of Noland Co., 122 F.2d 78, 74 
App D C. 296, reversed on other 
grounds U S., to Use of Noland Co. v. 
Irwin, 62 S.Ct. 899, 316 U.S. 23, 86 
LEd 1241, rehearing denied 62 S.Ct. 
1103, 316 U.S. 709. 86 LEd. 1776. 

79. Judgment supported by evideuoe 
U S —U. S., for Use and Benefit of 

Dorfman v. Standard Sur. A Cas. 
Co. of New York, D.C.N.Y., 27 F. 
Supp. 323. 

80. U S.—Mullin v. U. S., N.Y.. 109 
F. 817, 48 C.CA. 077, error dis¬ 
missed 22 S.Ct. 040, 46 L.Ed. 1266. 

8L D.C.—Fidelity A Deposit Co. of 
Maryland v. U. 8.. 20 AppJXC. 376, 
affirmed 23 S.Ct. 130, 187 U.S. 315, 
47 L.Ed. 104, 
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controlling contractual provision , 82 liability for in¬ 
terest 88 and the rate of interest allowable 84 are gov¬ 
erned by the law of the place where the contract is 
made and is to be performed. Accordingly, if pay¬ 
ment for labor or materials is not promptly made, 
interest should generally be allowed , 85 and the 
claimant may be permitted to recover from the 
surety such interest as might have been recovered 
from the contractor . 86 It has been variously held 
that interest should run from the date payment 
should have been made or from the time the de¬ 
mand became due ,' 87 from the date of actual de¬ 
mand , 88 or, if no demand is made, from the date 
of bringing suit on the bond , 89 or from the date 
claimant intervened 90 When, by the law of the 
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state, a penalty by way of interest is given, it has 
been held that interest is recoverable from the time 
suit was brought, although the debts exceed the 
penalty of the bond . 91 The mere fact that claimant 
fails to recover the full amount of his claim does not 
require the disallowance of interest , 82 but, insofar 
as the allowance of interest is discretionary, such 
fact, along with other factors in the particular case, 
may call for the disallowance of interest . 98 

c. Costs and Fees 

Each successful claimant may be allowed the docket 
fee authorized by statute and when authorized by statute 
an attorney's fee may be allowed to be taxed as costs. 

In an action on a contractor’s bond the court 


82. US —R. P Farnsworth A Co. v 
Electrical Supply Co , C.C A La., 
112 F.2d 150, 130 ALR. 192, re¬ 
hearing: denied 113 F 2d 111, 130 
A.L.R. 197, certiorari denied 61 S 
Ct 139, 311 U S 700, 85 LEd. 454. 

83. U.S.—Continental Cas. Co. v 
Clarence L Boyd Co, C.CAOkl., 
140 F.2d 115—U. S., to Use of No¬ 
land Co, v Maryland Cas Co., D C 
Md, 38 F.Supp. 479. 

65 C.J. p 1334 note 82. 

84. US —R P. Farnsworth A Co v. 
Electrical Supply Co., C C.A La., 
112 F.2d 150, 130 A L.R. 192. re¬ 
hearing: denied 113 F2d 111, 130 
ALR. 197, certiorari denied 61 S. 
Ct. 139, 311 U S 700, 85 L Ed. 454— 
U. S, for Use and Benefit of Lich- 
ter, v. Henke Const. Co, DC.Mo, 
67 F.Supp. 123, affirmed, CCA., 157 
F2d 13, motion granted, DC, 68 F. 
Supp. 3. 

85. U.S —Continental Cas Co v. 
Clarence L. Boyd Co, CCAOkl., 
140 F.2d 115—R P. Farnsworth & 
Co. v. Electrical Supply Co. CCA. 
La., 112 F2d 150. 130 ALR 192. 
rehearing: denied 113 F2d 111, 130 
ALR 197, certiorari denied 61 S. 
Ct. 139, 311 US. 700, 85 LEd. 454 
—U. S. for Use and Benefit of Bra¬ 
dy’s Floor Covering:, Inc v. Bree¬ 
den, DC Alaska, 110 F.Supp. 713— 
U. S, for Use and Benefit of Lich- 
ter, v. Henke Const. Co, D C.Mo, 
67 F.Supp 123, affirmed, C C A., 157 
F.2d 13, motion granted, DC., 68 F. 
Supp 3—U. S, for Use and Benefit 
of Johnson, v. Morley Const. Co., 
D.C.N.Y., 17 F.Supp. 378, modified 
on other grounds, CCA., U. S. ex 
rel. Johnson v Morley Const Co., 
98 F.2d 781, certiorari denied Mary¬ 
land Casualty Co. v. U. S. for Use 
and Benefit of Harrington, 59 S.Ct. 
244, 305 U.S. 651, 83 LEd 421— 
U. S., for use of U. S Rubber Co, 
v. Ambursen Dam Co., D.C.Cal., 3 
F.Supp. 548. 

Penal sunt of bond snfletent 

(1) Where penalty of a govern¬ 
ment contractor's bond is sufficient to 


pay all claims against contractor, a 
claimant may recover such interest 
as might have been recovered against 
contractor—U. S. for Use and Benefit 
of Farwell, Ozmun, Kirk & Co. v. 
Shea-Adamson Co, DC Minn, 21 F. 
Supp. 831. 

(2) So, where penal sum of bond 
exceeded total recovery with inter¬ 
est, interest was recoverable—U. S. 
ex rel Johnson v. Morley Const Co, 
C C A.N.Y., 98 F 2d 781, certiorari de¬ 
nied Maryland Cas Co v U S, for 
Use and Benefit of Harrington, 59 S. 
Ct. 244, 305 U.S 651, 83 L.Ed. 421. 

The fact that contractor relied on 
counterclaim against subcontractors, 
and for that reason refused to pay 
that portion of subcontractors' claim 
constituting a substantial portion of 
amount eventually recovered by sub¬ 
contractors did not relieve contractor 
from obligation under state law to 
pay interest —U. S , for Use and Ben¬ 
efit of Lichter, v Henke Const. Co., 
C.C AMo., 157 F.2d 13. 

88. U.S.—Fidelity & Deposit Co. v. 
U. S, Pa., 229 F. 127, 143 C.C A 403 

87. U.S.—R. P. Farnsworth & Co. 
v Electrical Supply Co., C.C.ALa., 
112 F 2d 150, 130 A.L R. 192, rehear¬ 
ing denied 113 F2d 111, 130 ALR 
197, certiorari denied 61 S Ct. 139, 
311 U.S. 700, 8*5 LEd. 454—U. S, 
for Use and Benefit of Lichter, v. 
Henke Const. Co, D C.Mo. 67 F 
Supp. 123, affirmed, C.CA, 157 F.2d 
13, motion granted, D.C., 68 F.Supp. 
3—U. S., for Use and Benefit of 
Farwell, Ozmun, Kirk A Co v. 
Shea-Adamson Co., D.CMinn., 21 F. 
Supp. 831. 

65 C.J. p 1335 note 84. 

Data of completion 
A superintendent hired to supervise 
performance of subcontract suing on 
general contractor's bond, could re¬ 
cover interest on his claim from date 
when job was completed, where ag¬ 
gregate of claims asserted against 
contractors was not in excess of pen¬ 
alty of general contractor's bond.—U. 
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S, for Use and Benefit of Farwell, 
Ozmun, Kirk & Co. v Shea-Adamson 
Co, supra 

88. D.C.—Royal Indem Co v Wood¬ 
bury Granite Co, 131 F 2d 6S9. 69 
AppDC 364, certiorari dismissed 
60' S.Ct. 68, 308 U.S. 628, 84 LEd. 
524. 

Demand on surety 

(1) As against the surety it has 
been held that interest runs onlv 
from the time of demand on him — 
U S , for Ube of Baltimore Cooperage 
Co. v. McCay, D C Md , 28 F 2d 777— 
65 C J. p 1335 note 85. 

(2) So. it has been held that the 
surety, if liable at all for interest in 
excess of penalty, can only be held 
for such interest as accrued from 
its own default after notice of default 
of principal—U. S v. U. S Fidelity 
& Guaranty Co. Cal, 35 S Ct 298, 236 
U S. 512, 69 L Ed 696—U S , for Use 
and Benefit of Farwell, Ozmun. Kirk 
& Co. v. Shea-Adamson Co, D.C Minn., 
21 F.Supp. 831. 

89. D C —Royal Indem. Co. v. Wood¬ 
bury Granite Co, 101 F.2d 689, 69 
App.D.C. 364, certiorari dismissed 
60 S.Ct 63. 308 U.S. 628. 84 L.Ed. 
524. 

65 C.J. p 1335 note 86. 

Interact could not bs allowed prior 
to filing of action —U. S, to Use of 
Noland Co, v. Maryland Cas. Co., D. 
C.Md., 38 F.Supp. 479. 

90. US —U. S. v Fleischmann Const 
Co, DC.Va, 298 F. 320, affirmed, 
C.C.A, 298 F. 330, affirmed 46 S.Ct 
284, 270 U.S 349, 70 LEd. 624— 
Bartlett A Klftng v. Dings, Iowa, 
249 F. 322, 101 C.C.A 830. 

91. U S —Illinois Surety Co. v. John 
Davis Co.. Ill. 37 S Ct 614, 244 
U.S 376, 61 L.Ed. 1206. 

92. US —U. S., for Use and Bene¬ 
fit of Lichter, v. Henke Const Co., 
C.C.A.Mo., 157 F.2d 18. 

93. U.S.—U. S.. to Use of Noland Co., 
v. Maryland Cas. Co., D.C.Md., 88 F. 
Supp. 479. 
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may allow a statutory attorney's fee in favor of 
each claimant who has become a party and recovers 
on his claim to be taxed as costs; 94 and each suc¬ 
cessful claimant may be allowed the docket fee 
authorized by statute. 95 It has also been held that 


the surety successfully prosecuting a cross action 
against the contractor for loss or liability sustained 
by reason of executing the contractor's bond may re¬ 
cover attorneys’ fees." 


V. TORTS, AND STATUTORY CHARGES AND LIABILITIES 


§ 117. Torts 

Congress Has, with certain exceptions, waived the 
government's exemption from tort liability caused by 
the negligent or wrongful act or omission of an employee 
of the government while acting within the scope of his 
employment. 

Generally, under the Tort Claims Act, 28 U.S. 
C.A. § 1346 (b) and other related sections, con¬ 
gress has with certain exceptions waived the gov¬ 
ernment’s exemption from liability for its torts 
caused by the negligent or wrongful act or omission 
of any employee of the government while acting 


within the scope of his office or employment, under 
circumstances where the United States, if a private 
person, would be liable to the claimant in accord¬ 
ance with the law of the place where the act or 
omission occurred. 97 In addition to this act, spe¬ 
cial statutes as to the tort liability of the govern¬ 
ment have been passed since the Tort Claims Act 
became effective. 98 An action for a declaratory 
judgment is within the scope of the waiver of im¬ 
munity under the act 99 A suit on a tort claim may 
be maintained only in the manner and subject to 


94. US —U. S, for Use and Benefit 
of Brady's Floor Covering. Inc v 
Breeden, D C Alaska, 110 F Supp 
713—Title Guaranty, etc . Co v Tu¬ 
rret Sound Engine Works, Wash, 
163 F. 168, 89 CCA 618. affirmed 
31 SCt. 140, 219 US 24, 55 L Ed 
72 

State statute enacted after Issuance 
of bond 

State statute providing that any 
insurer issuing any contract of in¬ 
surance, which shall fail to pay one 
entitled thereto amount justly due 
under such contract shall, in any ac¬ 
tion In any court hi the state for re¬ 
covery under terms of contract, pay 
reasonable attorneys* fees, was ap¬ 
plicable to statutory go\ernment 
contractor’s bond Issued prior to en¬ 
actment of state statute— U. S, for 
Use and Benefit of Midwest Steel & 
Iron Works Co v. Henly, D C Idaho, 
117 F.Supp 928. 

95. US —Title Guaranty & Trust Co 
of Scranton, Pa v. Crane Co, 
Wash. 31 SCt 140, 219 U.S 24, 
55 L Ed. 72—U. S, for Use and 
Benefit of Johnson, v. Morlev Const. 
Co.DCNT, 17 F.Supp. 378. modi¬ 
fied on other grounds, CCA, U. 
S ex rel Johnson v. Morley Const 
Co, 98 F 2d 781, certiorari denied 
Maryland Cas. Co. v. U. S.. for 
Use and Benefit of Harrington, 59 
S.CL 244, 305 US. 651, 83 L Ed 421. 
Where several claimants join in 

same petition, but one docket fee is 
allowable unless clerk received pay¬ 
ment of additional docket fee under 
some provision of law.—U. S, for 
Use and Benefit of Johnson, v Mor¬ 
ley Const. Co, D C.N.Y., 17 F.Supp. 
378, modified on other grounds, C.C. 
A., U. S. ex reL Johnson v. Morley 
Const. Co., 98 F.2d 781, certiorari de¬ 


nied Maryland Cas. Co v. U. S., for 
Use and Benefit of Harrington, 59 
SCt. 244. 305 U.S. 651, 83 L Ed. 421 

96. U S — U. S , for Use and Benefit 
of W A Rushlight Co v David¬ 
son. DC Idaho, 71 F Supp 401. 

97. US—Dalehtte v. U. S. Tex. 73 
SCt 956, 346 US 15, 97 L Ed. 1427. 
rehearing denied 74 SCt 13, 346 
US 841, 98 LGd 362. 74 SCt. 117. 
346 US 880, 98 L Ed 386, and 74 
S Ct. 511, 347 U S. 924, 98 L Ed 1078 
—Ford v. U. S, CAOkl, 200 F 2d 
272—Chournos v. U. S, C A Utah. 
193 F 2d 321. certiorari denied 72 
SCt 1074. 343 US 977, 96 L Ed 
1369—Costley v. U S , C A Tex , 181 
F 2d 723—Worley v U S, DC Or, 
119 F Supp 719—Levitch v U. S, 
DC Mo. 114 F Supp. 572—Cannon 
v U S. DC Cal., 84 F Supp 820. 
reversed on other grounds, C A, 188 
F 2d 44-4—Schmidt v. U S, DC 
Kan, 84 F Supp 496, affirmed, C 
A.. 179 F 2d 724, certiorari denied 
70 SCt. 1007, 339 US 986, 94 L, 
Ed 1388—Craun v U S, D.CFa, 
78 F.Supp 840—lltse v. U. S, D 
C.La., 74 F Supp 786—Jefferson v. 
U S., D.CMich.. 74 F Supp. 209. 

Liability as to vessels owned or oper¬ 
ated by the United States see infra 
8 185. 

Nature and grounds of claims found¬ 
ed on torts see infra 8 139 
Waiver of immunity by United States 
generally see infra § 181. . 

98 . US — Massey v. U S., CASC, 
198 F2d 359—Grant v. U. S„ C.A 
NC, 192 F 2d 482—Wright v. U 
S. 95 F.Supp 943, 118 CtCl. 576. 

Shipping household goods at gov¬ 
ernment expense 

(1) In determination of claim of 
widow of officer of Army of United 
States for losses allegedly suffered as 
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result of being advised that she was 
not entitled to have her household 
goods shipped at government expense. 
United States was to be held liable 
for damages, and for any negligent 
or wrongful acts or omissions of any 
of its officers or employees, to same 
extent as if United States were pri¬ 
vate person in accordance with law 
of place where act or omission oc¬ 
curred—Benolken v. U. S., D.C.Neb., 
99 F.Supp. 723 

(2) Where widow of Army officer 
was charged with constructive notice 
of regulations governing shipment of 
effects of deceased soldiers, had reg¬ 
ulations called to her attention by 
agents of United States, had some 
knowledge of legal matters and had 
available her legal counsel, widow 
could not justifiably rely on informa¬ 
tion given to her by agents of United 
States in regard to expense of ship¬ 
ment of her household effects. Ad¬ 
vice given was merely legal opinion 
as to legal consequence flowing from 
given set of facts, known by widow, 
and under such circumstances infor¬ 
mation was only representation as to 
matter of law on which widow was 
not entitled to rely—Benolken v. U. 
S., supra. 

(3) Although widow of Army offi¬ 
cer was advised that she was not en¬ 
titled to have her household effects 
shipped at government expense, ex¬ 
pense of storing household goods was 
not proximately caused by any act or 
omission of United States or Its 
agents. Her decision to order goods 
stored Instead of shipped was inde¬ 
pendent cause of having to sustain 
expense of insuring stored goods.— 
Benolken v. U. S., supra. 

99. U.S.—Pennsylvania R. Co. v. U. 

S., D.C.N.J.. Ill F.Supp. 80. 
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the restrictions prescribed in the statutes permitting 
such suit. 1 

The intent of the Tort Claims Act is to substitute 
the district courts for congress as the agency to 
determine the validity and the amount of the claims 
against the government. 2 Its purpose is to relieve 
congress of the burden of determining the merits 
of tort claims against the United States, 3 to relieve 
congress of the oveiburdening work of considering 
special or private bills for relief, 4 and to provide 
convenient administrative and judicial remedies to 
those injured through the fault of a government 
employee. 5 The purpose or object of the act is to 
abrogate the immunity of the government against a 
suit in tort and to make the government liable in 
the same manner as anyone else, 6 to relieve gov¬ 
ernment employees of liability in cases in which the 
doctrine of respondeat superior would apply if the 
United States were a private corporation, 7 to ex¬ 
tend a remedy to those who had been without a rem¬ 


edy, rather than to make additional provision for 
those already provided for, 8 and to set a standard 
of recovery for persons injured by acts of persons 
acting in an official capacity. 9 It grants a right 
to sue which did not exist before 10 and contemplates 
that the government shall be the sole defendant. 11 
The act confers jurisdiction where defendant was 
previously immune from suit, 12 and it remains for 
the courts, in the exercise of their jurisdiction, to 
determine whether any claim is recognizable in 
law. 13 

In construing the act the court is bound by the 
ordinary rules of interpretation. 14 The act should 
be liberally construed 15 to effectuate the purpose in¬ 
tended, 16 and the act is to be given a construc¬ 
tion which will accomplish the legislative aim of re¬ 
laxation of the rigor of the sovereign immunity from 
suit with respect to suits for negligence, with due 
regard for statutory exceptions. 17 The act should 
be construed to fit, as far as possible, into the en- 


X. U.S.—Kruhmin v. U. S. f C A.Pa_, 
177 F.2d 906—Foote v. Public Hous¬ 
ing Com’r of U. S, D.C.Mich., 107 
F.Supp. 270. 

2. US.—U. S. v. Yellow Cab Co. t 

AppD.C. & Pa., 71 S.Ct. 399, 340 
U.S. 5*43, 96 LEd. 523—Capital 

Transit Co. v. U. S, App.D C & Fa., 
71 SCt 399, 340 U.S. 543. 95 LEd 
523—Herring v U. S, DC Colo., 98 
F.Supp 69—Perucki v. U. S. f D.C. 
Pa, 80 F.Supp 959 

3. US —Van Wie v. U. S., D.C.Iowa, 
77 FSupp. 22. 

4. U.S—U. S. v. Yellow Cab Co, 

App.DC. & Pa.. 71 SCt. 399, 340 
U.S 543, 95 LEd 523—Capital 

Transit Co. v. U S, App D C. & Pa., 
71 SCt. 399. 340 U.S 543. 96 LEd. 
523—U S. v. Praylou, CASC.. 
208 F 2d 291, certiorari denied 74 S 
Ct. 628. 347 U.S. 934, 98 L.Ed. 1085 
—Somerset Seafood Co. v. U S, 
C.A.Md., 193 F.2d 631—State Farm 
Mut. Liability Ins. Co. v. U. S., C 
A Mass., 172 F2d 737—U S v. 
South Carolina State Highway 
Dept, C.A.SC., 171 F2d 893—State 
of Md, to Use of Burkhardt, v. U. 

S. CCA Md., 165 F.2d 869, 1 A. 
L.R 2d 213 

DC—Capital Transit Co. v. U. S, 
183 F 2d 825 v 87 USApp.D.C. 72, 
reversed on other grounds 71 S. 
Ct. 399, 340 U.S. 543, 96 LEd. 623. 

& D.C.—Capital Transit Co. v. U. S., 
supra. 

6. U.S.—O'Toole v. U. S., C.A.Del, 
206 F.2d 912—In re Texas City 
Disaster Litigation, CATex., 197 
F 2d 771, certiorari granted 73 S. 
Ct 166, 344 US. 873, 97 L.Ed. 676. 
affirmed 73 S.Ct. 956, 346 U.S. 15, 
97 LEd. 1427, rehearing denied 74 
S.Ct 13, 346 U.S. 641, 98 L.Ed. 362, 


74 S Ct. 117, 346 U.S. 880, 98 L.Ed 
386, and 74 S Ct. 511, 347 U.S 924, 
98 L.E<L 1078—U. S. v. Campbell. 
C.A.La, 172 F.2d 500. certiorari de¬ 
nied 69 SCt 1532, 337 U.S. 957, 93 
LEd. 1757—Frederking v. U. S, 
DCWis, 123 FSupp. 191—Toledo 
v. U S , D C Puerto Rico, 95 F Supp. 
838—Connor v. U. S., DC.Pa, 90 
F Supp 1005—Cerri v. U S , D.C. 
Cal., 80 F Supp. 831—Jefferson v. 
U. S. D C Md., 77 F.Supp. 706, af¬ 
firmed, CA., 178 F 2d 518, affirmed 
71 SCt 153, 340 US 135, 95 LEd. 

152. 

DC—Gilroy v. U. S.. D.C., 112 F 
Supp 664. 

7. U.S—Lauterbach v. U. S., D.C. 

Wash, 95 F.Supp. 479. 

& U.S—Feres v U. S. N.Y., 71 S 
Ct 153, 340 US 135, 95 LEd 152 
—Jefferson v. U S, NY, 71 SCt 

153, 340 US. 135, 96 LEd 152—U 
S. v. Griggs, N.Y., 71 SCt. 153, 340 
U.S. 135, 95 LEd 152—Pettis v. 
U. S, DC.Cal., 108 FSupp. 500. 

9. US.—Clark v. U. S., D.C.Or., 109 
F.Supp. 213. 

10. U S —Sweet v U. S., D.C Cal., 71 
F.Supp. 863—Uarte v. U. S. f D.C 
Cal., 7 F R D. 705. 

N.Y.—Wagner v. Panama R Co, 81 
N.Y.S.2d 546, affirmed 83 NYS2d 
250, 274 App Div. 886, affirmed 87 
N.E.2d 444, 299 N.Y. 432. 

11. US—Uarte v. U. S., D.C Cal, 
7 FRD. 705. 

12. U.S.—Feres v. U. S.. N.Y.. 71 S 
Ct 153, 340 U a 135, 95 L.Ed. 152 
—Jefferson v. U. S, N.Y., 71 SCt. 
153. 340 US. 135, 95 LEd. 152— 
U. S. v. Griggs. N.Y., 71 S.Ct. 163, 
340 U.S. 135, 95 L.Ed. 152. 

13. US—Feres v. U S., N.Y, 71 S 
Ct 153, 340 U.S. 135, 95 L.Ed. 152 
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—Jefferson v. U. S.. N.Y., 71 S.Ct. 
153, 340 U.S. 135. 95 LEd 152— 
U. S. v. Griggs. N.Y., 71 S Ct 153. 
340 U.S. 135. 95 LEd. 152. 

14. US —Alansky v. Northwest Air¬ 
lines. D.C.Mont, 77 FSupp. 556. 

15. US—O'Toole v. U. S. C A Del, 
206 F 2d 912—Somerset Seafood Co 
v. U. S. C A.Md., 193 F 2d 631— 
Rushford v. U. S. DC NY., 92 F 
Supp 874, affirmed, CA, 204 F 2d 
831. 

D.C.—Gilroy v. U. S, DC., 112 F 
Supp 664. 

N.Y.—Wagner v. Panama R. Co.. 81 
N Y.S 2d 546, affirmed 83 N Y S 2d 
250, 274 App Div. 886, affirmed 87 
NE.2d 444, 299 N.Y. 432. 

16. US—O’Toole v. U. S, C A Del, 
206 F 2d 912—Somerset Seafood Co 
v. U. S. C.A.Md, 193 F.2d 631— 
U. S v. Chicago. R I. & P Ry. Co. 
CAOkl, 171 F 2d 377—Bates v 
U. S, DC Neb. 76 F.Supp 57- 
Sweet v. U. S. D C Cal, 71 F Supp. 
863. 

D.C—Gilroy v. U. S, D.C., 112 F. 
Supp 664. 

N.Y.—Wagner v. Panama R. Co, 81 
N.Y S 2d 546, affirmed 83 N.YS 
2d 250, 274 App Div. 886, affirmed 
87 N.E.2d 444, 299 N.Y. 432. 

Vo niggardly construction 

The policy of governmental gen¬ 
erosity toward tort claimants es¬ 
tablished by Federal Tort Claims Act 
should not be set aside or hampered 
by a niggardly construction, particu¬ 
larly with respect to the broad terms 
of coverage.—Spelar v. U. S., CA. 
N.Y., 171 F2d 208, reversed on other 
grounds 70 S.CL 10, 398 U.S. 217, 94 
L.Ed. 3. 

17. U.S—Dalehite v. U. S.. Tex., 73 
S.Ct. 956, 346 U.S. 16, 97 L.Ed. 1427, 
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tire statutory system of remedies against the govern¬ 
ment to make a workable, consistent, and equitable 
whole, 18 and is to be construed in the light of the 
law which it supplanted. 19 In considering the in¬ 
tent of congress with respect to the scope of the 
act, the practical aspects of cases likely to arise 
under the statute are relevant. 20 The act should 
not be construed so as to either defeat or limit waiv¬ 
er of immunity inherent in the consent of the gov¬ 
ernment to be sued, 91 especially where such con¬ 
struction would thwart the apparent intent of con¬ 
gress, 22 and although the act should not be ex¬ 
tended by implication to cases not plainly within its 
terms, 23 the scope of the act should not be re¬ 
stricted by refinement of construction to defeat its 
obvious purpose. 24 It has been held, however, that 
the act must be strictly construed, 26 although the 
act need not be strictly construed m favor of the 
United States merely because it has consented there¬ 
in to be sued 20 It has also been held that the pro¬ 
vision relating to the liability of the government is 
unambiguous and there is no room for construc¬ 
tion. 27 In determining whether the government 
has consented to be sued in any particular case, 
the court will rely on the meaning of the language 
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in the act and a subsequent revision as carrying it 
out, 28 especially where the acts complained of oc¬ 
curred before the revision became effective and 
the parties treated the original language as ap¬ 
plicable." 

Administrative adjustment . Under the act, 28 
U.S.CA. § 2672, the head of each federal agency 
may consider, ascertain, adjust, determine, and set¬ 
tle any claim for damages of one thousand dollars or 
less against the United States accruing on and after 
January 1, 1945, for injury or loss of property or 
personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the 
government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable 
to the claimant in accordance with the law of the 
place where the act or omission occurred. 30 Under 
28 U.S.C.A. § 2675, as to any claim disposed of by 
the agency or withdrawn from it, no suit may be in¬ 
stituted for any sum m excess of the amount of the 
claim presented to the agency, 31 except where the 
increased amount is based on newly discovered evi¬ 
dence not reasonably discoverable at the time of 


rehearing denied 74 SCt. IS, 346 
US 841. 98 LEd 362. 74 SCt 
117. 346 US. £80. 98 LEd. 386. and 
74 SCt. 511, 347 US. 924. 98 LEd 
1078 

Statutory exceptions see infra fi 118 
b 

18. US—Peres v. U. S. N.Y. 71 S 
Ct 153, 340 U.S. 135, 95 LEd. 162 
—Jefferson v. U. S.. N.Y, 71 SCt. 
153, 340 US. 136, 96 L.Ed 152— 
U. S. v. Griggs, N.Y.. 71 SCt. 163, 
340 U.S. 135, 95 L Ed. 152. 

19. U.S.—Samson v. U. S. D.C.N.Y.. 
79 FSupp. 406. 

20. U.S.—Englehardt v. U. S, D.C 
Md. 69 FSupp. 451. 

21. US—U. S. v Kosatt, DC.NJ. 
97 FSupp. 747. 

22. U.S.—U. S. v. Hosati, supra. 

23. U S —U. S v Chicago, R. I. & 
P. Ry Co, C.A Okl, 171 F 2d 377— 
Jones v U S, D C Iowa, 89 F Supp. 
980—Grace, to Use of Grangers 
Mut. Ins. Co., v. U. S. D.C.Mo, 76 
F.Supp. 174. 

24. U.S.—Broadway Open Air Thea¬ 
tre v. U. S., C.A.Va., 208 F.2d 267- 
Moos v U. S., D.C.Minn., 118 F. 
Supp. 275—Mid-Central Fish Co. v» 
U. S., DC.Mo. f 112 F.Supp. 792, af¬ 
firmed, C.A, National Mfg Co. v 
U. S., 210 F.2d 263, certiorari de¬ 
nied 74 S.Ct 778, 347 U.S. 967, 98 
L.Ed. 1108. 

TIM diltlMttOM 

Act suggests no reason for reading 
Into it fine distinctions between vari- 

91 C. J.S.—19 


ous types of claims—U. S. v. Yellow 
Cab Co, AppDC. & Pa., 71 SCt, 399, 
340 US. 543, 95 L.Ed 623—Capital 
Transit Co v. U S, App D C. & Pa., 
71 S.Ct. 399, 340 US. 543, 95 L.Ed. 
523. 

25. U.S —Curtis v. U. S., D.CN.Y.. 
117 F Supp. 912—Connor v. U. S. 
D.C.Pa, 90 F.Supp. 1005—Franzino 
v. U. S. D.CNJ., 83 FSupp 10- 
Town of Amherst v. U S, DCN 
Y. p 77 F.Supp 80—Uarte v. U. S, 
D C Cal, 7 F.R.D. 705. 

26. US —Old Colony Ins. Co. v. U. 
S, C C A.Ohio, 168 F.2d 931. 

27. U S —Old Colony Ins. Co v. U 
S. ( supra 

28. US-U. S v. Yellow Cab Co., 
AppDC. & Pa., 71 SCt 399. 340 
US. 543, 96 LEd 523—Capital 
Transit Co v. U. S . App DC & Pa, 
71 S Ct 399. t«0 U S. 543, 96 L.Ed. 
623. 

29. U.S.—U. S. v. Yellow Cab Co. 
App.DC. & Fa.. 71 SCt 399, 340 
U.S. 543, 96 LEd. 623—Capital 
Transit Co. v. U. S , App D.C. & Ta , 
71 S Ct 399. 340 U.S. 543, 95 L.Ed. 
523. 

30. US—Henson Vw U. S.. DC.Mo, 
88 F Supp 148. 

Federal agency 

The statute defining the term “fed¬ 
eral agency" as including executive 
departments and independent estab¬ 
lishments of the United States and 
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government corporations defines the 
term only in connection with the 
statute relating to administrative ad¬ 
justment of certain claims, and does 
not apply to the Federal Tort Claims 
Act so as to extend liability of the 
United States with respect to tort 
claims —Douffas v. Johnson, D.C.D.C., 
83 F.Supp. 644. 

31. U.S—Henson v. U S.. D.C.Mo„ 
88 FSupp 148—Franzino v. U. S.. 
D.C.N J, 83 F.Supp. 10. 

Statute constitutes a limited waiver 

of sovereign immunity and must be 
strictly construed, and no power is 
given to claimants to alter rights 
thereunder.—Carlson v. U. S., DC.I1L, 
88 F.Supp. 337. 

1 

Denial because of lack of authority 
Claim presented to but denied by 
War Department on ground that de¬ 
partment had no authority to settle 
it, did not bar subsequent action for 
greater amount.—Cerri v. U. S., D.C. 
Cal, 80 F Supp. 831. 

Letter held not to constitute with- 
drawal notice 

Where plaintiff had filed claim with 
federal agency for personal injury 
and property damage and no final dis¬ 
position of claim had been made, let¬ 
ter to agency stating that action was 
being started in the District Court 
did not constitute withdrawal notice 
required before action could be com¬ 
menced under tort claims act.—Fred- 
erking v. U. S., D.C.Wis., 123 F.Supp. 
191. 
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presenting the claim to the federal agency, 82 or on 
allegation and proof of intervening facts relating to 
the amount of the claim. 88 

Prior to the enactment of the Federal Tort Claims 
Act, it was held that ordinarily the government 
could not, in the absence of legislative consent, be 
deemed guilty of a tort, 34 and was not responsible 
for the tortious acts of its officers or agents gen¬ 
erally, 86 whether of malfeasance, misfeasance, or 
nonfeasance, 86 although apparently committed for 
its benefit, 87 while engaged in the discharge of 
official duties, 8,8 and as the United States had not by 
any statute permitted itself to be sued for the torts 
of its officers, 39 it could not be sued for a tort. 40 
The government could not, however, set up the 
wrongful acts of its officers to relieve itself from a 


liability, 41 or to impose liability on others. 48 

The common-law immunity of the government for 
a tort could, however, be waived 4 ' 3 by special acts 
of congress. 44 When congress, or one of the houses 
thereof, submitted a claim to the court of claims, 
the government could be deemed negligent, 46 and 
the claimant’s necessary expenditures in repairing 
the damage caused by the negligence could be in¬ 
cluded in the measure of damages ; 46 but an injured 
employee who with ordinary care might have avoid¬ 
ed the injury had no legal claim except under the 
rule of comparative negligence, 47 and congress was 
to determine whether anything should be paid as a 
gratuity. 48 Statutes relaxing the government’s im¬ 
munity from liability were to be conservatively 
construed, 49 although liberally to carry out the 


33. U.S.—Carlson v. U. S., D C Ill, 88 
F.Supp. 387. 

33. U.S.—Phillips v. U. S. f DC.Tenn , 
102 F.Supp. 943. 

Development Into serious condition 
Evidence that injury had thereafter 
progressively developed into serious 
condition not in contemplation at 
time of filing of claim was sufficient 
proof of intervening facts required 
by statute as prerequisite for with¬ 
drawing claim and bringing of suit 
for amount in excess of that stated in 
claim—Phillips v. U. S., supra. 

Bednotlon of claim before federal 
agency by claimant did not constitute 
an “intervening fact” within statute 
—Carlson v. U. S., D.C.I11., 88 F.Supp 
337. 

34. TJ.S.—Prato v. Home Owners* 
Loan Corp f D.C.Mass. 24 F.Supp 
884, reversed on other grounds. C 
A. 106 F.2d 128. 

Ohio.—Swedock v. Home Owners* 
Loan Corp. 1 Ohio Supp. 22. 

66 C.J. p 1363 note 20. 

The maxim that “the Xing can 
do no wrong* 9 has no place in Ameri¬ 
can constitutional law, and the 
“state** itself, which is the sovereign 
people in corporate organization, may 
no more wrong an individual with 
impunity than may any private per¬ 
son However, the state is not suable 
except with its consent.—Welch v. 
Tennessee Val. Authority, CCA 
Tenn., 108 F2d 96, certiorari denied 
Welch v. U. S. ex rel. and for Use 
of Tennessee Val. Authority, 60 S.Ct 
889, 309 US 088, 84 LEd. 1030- 
Lewis v. Tennessee Val. Authority, 
108 F.2d 96, certiorari denied Lewis 
v. U. S. ex rel and for Use of Ten¬ 
nessee Val Authority, 60 S.Ct 889, 
309 U.S. 688, 84 L.Ed. 1030. 

35. U.S —U. S. v. Sanders, C.C.A. 
Okl., 146 F.2d 468—Bryan v. U. S., 
C.C.AOkL, 99 F 2d 549, certiorari 
denied 59 S Ct 364, 305 U.S. 661, 83 
L.Ed. 429—Russell A Tucker v. U. I 


| S., D C.Tex., 34 F.Supp 73—Bowling 

Green Trust Co. v. U. S, DC Ky, 
27 F.Supp 970—Henson v. Elchorn, 
D.C Ill., 24 F.Supp. 842—Bryan v 
U. S., DC.Okl., 22 F Supp. 232—U 
S. v. Moscow Seed Co, DC Idaho, 
14 F.Supp 136—U. S. v. Various 
Articles of Personal Property Seiz¬ 
ed at Premises of Charles L. No¬ 
ble, DCNY..11F Supp. 193—Exca¬ 
vating Equipment Dealers v. U. S., 
93 CtCl 82. 

65 C J. p 1363 note 21. 

36. US—Bryan v. U. S., DC Okl., 
22 F.Supp. 232—Hayes v. U. S., 103 
Ct CL 116 

65 C J. p 1363 note 22. 

37. U.S—Gibbons v. U. S., 8 Wall 
269, 19 LEd 453, 7 CtCl. 105. 

Alaska—Ballaine v. Alaska Northern 
Ry. Co., 5 Alaska 694. 

38. U S —Bryan v. U S. CCAOkl, 
99 F 2d 549, certiorari denied 59 
SCt. 364. 305 US 661, 83 LEd 
429—Walker v. Home Owners* 
Loan Corp, D.C Cal., 26 F.Supp. 
589. 

N.Y—Dembrod v State. 68 N.Y.S.2d 
490, 185 Misc. 1061. 

65 C J p 1364 note 24. 

39. U S —Journal & Tribune Co. v. 
U. S, Ct Cl, 41 S.Ct 202, 254 U.S. 
581, 65 L.Ed. 415. 

66 C.J. p 1364 note 25. 

40. US —Thomason v. Works Proj¬ 
ects Administration, C.C.AIdaho, 
138 F.2d 342—Goodman v. U. S, C. 

C. A Iowa, 113 F.2d 914—Christman 
v. U. S., C.C AInd., 74 F.2d 112- 
Carver v. Haynes, D.C.Cal., 37 F. 
Supp. 607 — U S. v. Dugan Bros., 

D. C.N.Y., 36 F Supp. 109—Goodman 
v. U. S, DC Iowa, 28 F.Supp. 497, 
affirmed, CCA. 118 F.2d 914— 
Schevltzky v. Home Owners* Loan 
Corp, DC.Mo., 26 F.Supp. 311— 
Pennell v. Home Owners* Loan 
Corp, D.C.Me., 21 F.Supp. 497— 
Twentieth Century Sporting Club 
v. U. S., OtCl., 84 F.Supp. 1021. 
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Ind —Bracht v. Conservation Com¬ 
mission. 76 N E 2d 848, 118 Ind. 
App 77. 

Mo.—Dudley v. Home Owners Loan 
Corp, 125 S.W.2d 95. 232 Mo App. 
1006 

65 C J. p 1364 note 26 

41. U S —State Nat. Bank v. U. S., 10 
CtCl 519, affirmed 96 U S 30. 24 
LEd 647, 13 CtCl 523. 

65 C J. p 1364 note 27. 

43. U.S—The Georgie, C.C.A.Cal., 14 
F.2d 98 

43. US —Carver v. Haynes, D.C Cal, 
37 F Supp. 607. 

44. US.—U. S v. Price. Tex., 59 S. 
Ct. 83. 305 US 602, 83 LEd 382 
—U. S. v. Bang, C.CA.Minn., 117 
F 2d 515—-U. S v Durrance, C.C.A. 
Fla. 101 F 2d 109—U. S. v. Price, 
CCA Tex, 95 F 2d 687, certiorari 
denied Price v. U S, 69 S.Ct 63, 305 
ITS 601, 83 LEd 382—Grant v. 
Tennessee Val Authority, D.C. 
Tenn., 49 F Supp 664—Bratses v. 
U S. 86 CtCl 601—Andrew Radel 
Oyster Co v U. S.. 78 OtCl. 816— 
Pearson v. U S, 75 CtCl. 375— 
Royal Holland Lloyd v. U. S. 73 Ct. 
Cl. 722. 

Cal —Moss v. Alaska Packers Ass'n, 
160 P 2d 224, 70 Cal.App.2d Supp. 
•857. 

45. U.S —Beacon Oyster Co. v. U. S., 
63 F.Supp. 761, 105 CtCl 227— 
Howard v. U. S, 101 CtCl. 823— 
Melcher v. U S., 101 CtCl 777— 
Meagher v. U. S, 86 CtCl. 450. 

05 C.J. p 1364 note 30. 

48. U.S—Commercial Pac Cable Co. 
v. U. S., 48 Ot.Cl 461. 

66 C.J. p 1364 note 31. 

47. U.S.—Hayes v. U. S, 46 Ct.Cl. 
282. 

48. U.S.—Hayes v. U. S, supra. 

49. U.S.—Hammond-Knowlton v. U. 
S., C C.A Conn, 121 F.2d 192, cer¬ 
tiorari denied 62 S Ct 410, 314 U S. 
694, 86 L.Ed. 555—Compagnie Gen¬ 
erals Transatlantique v. Governor 
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intent of congress, 50 and liability was not to be ex¬ 
tended beyond the plain language of the statute 
authorizing it. 51 

§ 118. -Extent and Limits of Liability 

a. In general 

b. Statutory exceptions 

a. In General 

Under the Tort Claime Act, the tort mutt be caused 


by the negligent or wrongful act or ©mission of an em¬ 
ployee of the government while acting within the scope 
of his office or employment. 

As to claims accruing on and after January 1, 
1945, 62 the Tort Gaims Act waives governmental 
immunity in favor of an injured person or claim¬ 
ant, 53 or an insurer or subrogee whose claim has 
been subrogated to his, 54 in a suit against the 
United States. 56 The tort must be caused by the 


of Panama Canal. CCA Canal Zone, 
90 F'2d 225, certiorari denied 58 S. 
Ct 41, 302 US. 720, 82 LEd 556 
50 l U.S.—U S v. Porter Bros & 
Biffle, CCA Tex, 95 P 2d 694, cer¬ 
tiorari denied Porter Bros. A Bif¬ 
fle v. U. S, 59 S.Ct. 62. 305 US 
601. 83 L.Ed. 382, 59 SCt 83, 305 
U S. 601, 83 L.Ed. 382. 

BL U.S.—U. S. v. Durrance, C.C.A. 
Fla., 101 F.2d 109. 

52. US.—Carnes v. U S. f CA.NM, 
186 F.2d 648—Terminal R. Ass'n 
of St. Louis v. U. S.. CAMo, 182 
F.2d 149. certiorari denied 71 SCt 
60, 340 U.S 82*5. 95 LEd 606—Bal¬ 
boa Shipping: Co v Standard Fruit 
& S. S Co. D.CNY. 85 F.Supp. 
312, appeal dismissed, C.A. 181 F 
'2d 109—Oahu Ry A Land Co v 
U S. D.C Hawaii, 73 F Supp 707 
—Hadar y. U. S, DCN.T., 13 F. 
RD 149. 

Infancy 

The federal district court did not 
have jurisdiction of action against 
United States by a minor under fif¬ 
teen years of age for injuries sus¬ 
tained in 1943, notwithstanding stat¬ 
utory provision that a minor who has 
a claim first accrued during minori¬ 
ty may bring suit on it within three 
years after he has passed his major¬ 
ity—Perry v. U. S. C.ATenn., 170 F 
2d 844 

Continuing trespass 
Action against United States for 
damages to realty would lie insofar 
as action related to damage from con¬ 
tinuing trespass from January 1, 
1945, to date of complaint, even 
though alleged trespass began be¬ 
fore stated date—Lemaire v. U. S„ 
D.C.MasB., 76 F.Supp. 498. 

Claim within retrospective period 
Where plaintiffs' claim accrued be¬ 
fore enactment of the Federal Tort 
Claims Act and thus feU within ret¬ 
rospective period provided for there¬ 
in, such Aot did not manifest a con¬ 
gressional intent to exclude the 
claimants from all benefits of the 
Federal Tort Claims Act merely be¬ 
cause they had been recompensed 
for their hospital and doctors' bills 
and damages to their automobile un¬ 
der the Military Claims Aot—U. S. 
v. Wads, C.A.Mass., 170 F.2d 298. 

OS. U.&—U. a v. Yellow Cab Co.. 
APP.D.G. 4k Pa* 71 act 899, 840 


US 543, 95 LEd. 523—Capital 

Transit Co. v. U. S , App D C. & Pa. 
71 SCt. 399, 340 US. 543, 95 L.Ed 
523—Harris v. U. S. CAOkl, 205 
F 2d 765—U. S v. Chicago, R. I 
A P. Ry. Co, CAOkl, 171 F2d 377 
—Newsum v Pennsylvania R. Co, 
D.CNY., 79 F.Supp. 225—Niagara 
Fire Ins. Co. v. U. a. DC.NY., 76 
FSupp. 850. 

“Claimant” 

(1) ‘Claimant" Is one who under 
the Act has a claim against the Unit¬ 
ed States and meaning of the word is 
not limited by the Act to one who 
has sustained damage to his property, 
and hence court may not read such 
limitation into the Act—Old Colony 
Ins Co. v. U. S.. C C.AOhlo, 168 F 
2d 931. 

(2) “Claimant" Is not limited to 
those originally sustaining damages. 
—Wojciuk v. U. S. D C.Wis., 74 F. 
Supp. 914. 

Benefits under s relief fund 

A member of metropolitan police 
of District of Columbia was not re¬ 
quired to elect whether to receive 
benefits from police and firemen's 
relief fund or bring action to recover 
for his injuries from United States 
and he was not precluded from re¬ 
covering for injuries from United 
States under Federal Tort Claims Act 
because benefits were paid to him 
from police and firemen's relief fund 
—Wham v. U. S., 180 F.2d 38, 86 U S 
App.D.C. 128. 

Submission under Military Claims 
Aot 

Fact that claimants could have 
submitted their claims to adminis¬ 
trative consideration in action pursu¬ 
ant to Military Claims Act would not 
justify excluding their claims under 
Tort Claims Act.—U. S. v. Gaidys, C. 
AColo., 194 F.2d 762. 

54. U.S.—U. S. v. Yellow Cab Co, 
APP.D.C. A Pa., 71 S.CL 899, 340 
U.S. 543, 95 L.Ed. 623—Capital 

Transit Co. v. U. S, App.D.C. & Pa., 
71 SCt. 399, 340 U.S. 543, 95 L.Ed. 
523—U. S. v. Aetna Cas. A Sur. Co., 
N.Y., 70 SOL 207, 338 U.S. 366, 94 
L.Ed. 171, 12 AL.R.2d 444—State 
Farm MuL Liability Ins. Co. v. U. 
a. C. A Mass., 172 F.2d 737—U. a 
v. Chicago, R. 1. A P. Ry. Co., CA 
Okl, 171 F.2d 377—Yorkshire Ins. 
Co. v. U. a. C.AN.X, 171 F.2d 374, 
affirmed U. S. v. Aetna Cas. A Sur. 
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Co, 70 SCt. 207. 338 U.S. 3M. 04 
LEd 171—Old Colony Ins. Co. v. 
U. a. CCAOhlo, 168 F.2d 931— 
Employers* Fire Ins. Co. v. U. S, 
C C.ACal, 167 F2d 655—Town of 
Amherst v. U. S., DC.N.Y, 77 F. 
Supp. 80—Insurance Co. of North 
America v. U. S, DC.Va., 76 F. 
Supp. 951—Niagara Fire Ins. Co. 
v. U. S, D.C N.Y., 76 F.Supp. 850 
—Wojciuk v. U. a, D.CWis., 74 
F.Supp. 914. 

Derivative claims 

The Federal Tort Claims Act au¬ 
thorizes suits against the United 
States on derivative claims.—Nation¬ 
al Am. Fire Ins Co of Omaha v. U. 
S, C.ACal. 171 F.2d 206. 

Bights of subrogee 

Right of subrogee of a tort claim¬ 
ant to sue the United States under 
Tort Claims Act will not be denied 
on the ground that right of United 
States to set-off and counterclaim 
would be impaired since rights of 
subrogee to recover cannot rise above 
those to whose rights he has been 
subrogated—U. S. v. South Carolina 
State Highway Dept., C AS C, 171 
F.2d 893. 

Foreign insurers 

Relief under the Tort Claims Act 
is not restricted to citizens of the 
United States, hence foreign insur¬ 
ers of a tort claimant are not pre¬ 
cluded from suing as subrogees of 
such tort claimant.—U. 8. v. South 
Carolina State Highway Dept., supra. 

ZUdemnltee or subrogee 
In so far as Federal Tort Claims 
Act is concerned and right to sue 
thereunder, there is no substantial 
difference between position of an in¬ 
demnitee and a subrogee, each is 
founded on principle that a benefit 
has been conferred on one party at 
expense of the other party.—New- 
sum v. Pennsylvania R. Co., D.CN.Y, 
79 F.Supp. 225. 

Before the text rule was settled, 

there was some authority to the 
contrary.—Cascade County, Mont. v. 
U. S., D.C.Mont, 75 F.Supp. 850— 
Bewick v. U. a, D.CTex., 74 F.Supp. 
730. 

55. D.C—Douffas v, Johnson, D.C, 
83 F.Supp. 644. 

District of Ootaabfa 
▲ct does not penult tort claim to 
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negligent or wrongful act or omission of an cm- I scope of his office or employment,** or, in die case 
ployee of the government?* while acting within the | of a member of the military or naval forces of the¬ 


be brought against the District of 
Columbia In performance of a gov¬ 
ernmental function.—Douffas ▼. 
Johnson, supra. 

80. U.S.—Curtis v. U. S., D.C.N.Y., 

117 F.Supp. 912. 

D C.—Douffas v. Johnson, D.C., 83 

F.Supp. 644. 

Persons held employees, otteers, or 
instrumentalities 

(1) Medical officer in Veterans' Ad¬ 
ministration hospital.—Dishman v. 
U. S.. D.CMd., 93 F.Supp. 667. 

(2) United States Air Force offi¬ 
cer, who was assigned to a college as 
professor of air science and tactics 
for the air force reserve officers' 
training unit located at the college 
and whose main source of livelihood 
was his salary as an officer of United 
States Air Force—Bellvlew v. U. S., 
D C.Vt., 122 F.Supp 97. 

(3) The superintendent of public 
works for Virgin Islands municipal¬ 
ity, appointed by the United States 
secretary of interior, pursuant to 
authorization of an act of the United 
States congress and paid by the Unit¬ 
ed States government—Harris v U. 

5., D.C.Vlrgin Islands, 125 F.Supp. 
536. 

(4) A real estate firm engaged to 
take charge of apartment houses 
which had been leased by Federal 
Public Housing Authority.—State of 
Md., for Use of Pumphrey v. Manor 
Real Estate A Trust Co.. C.A.Md., 176 
F.2d 414. 

(5) Serviceman, a member of Air 
Force, who was assigned to full time 
duty with the post exchange—Roger 
▼. Elrod, D.C.Alaska, 126 F.Supp. 62. 

(6) Caretaker of National Guard 
battalion who was ordered by the 
governor, acting through state ad¬ 
jutant general to make a trip to re¬ 
ceive a truck for the battalion, and 
whose expenses on the trip were paid 
by the United States government — 
Duncan ▼. U. S., D.C.Tex., 96 F.Supp. 
277, affirmed, CA, U. S. v. Duncan, 
197 F.2d 233. 

(7) Member of District of Colum¬ 
bia National Guard operating tractor 
owned by United States and loaned 
to the National Guard at time of col¬ 
lision between tractor and automo¬ 
bile, while National Guard was en¬ 
gaged In peacetime training.—O'Toole 
v. U. S., C.ADel., 206 F.2d 912. 

(8) United States army officers as¬ 
signed to Reserve Officers Training 
Corps.—Da Bombard v. U. S., D.C.VL, 
122 F.Supp. 294. 

(9) A sergeant first class, who was 
unit administrative assistant of Na¬ 
tional Guard company.—Watt v. U. 

5.. D.C.Ark., 123 FJStapp. 906. 

(10) Member of Oklahoma nation¬ 


al guard who was also employed as 
a unit caretaker assigned to nation¬ 
al guard to care for United States 
property assigned to national guard 
I for military purposes —U. S. v. Holly, 
CA.Okl., 192 F 2d 221. 

(11) Local housing authority.— 
Toth v. U. R, D.C. Ohio, 107 F.Supp. 
37. 

Persons held not employees, oflloers, 
or instrumentalities 

(1) Federal district judge and his 
trustee in bankruptcy.—Cromelln ▼. 
U. S., C.A Ga., 177 F.2d 275, certio¬ 
rari denied 70 S.Ct. 790, 839 U.S. 944, 
94 L.Ed. 1359. 

(2) A member of & national guard 
of a state which has not been called 
into active federal service—McCra- 
nie v. U. S., CJLGa., 199 F2d 591. 
certiorari denied 73 SCt. 780, 345 
U.S. 922, 97 LEd 1354—Watt v. U. 

S., D.C.Ark., 123 F Supp. 906—Lar¬ 
kin v. U. a, D.C.N.Y., 118 F Supp. 435 
—O'Toole v. U. S, D.C.Del, 106 F 
Supp. 804, reversed on other grounds 
206 F.2d 912—Catcher v. U. S., D.C S 
C., 101 F.Supp 919—Glasgow v. U. 

S., D.C Ala., 95 F.Supp. 213. 

(3) Inspectors appointed by local 
committee to inspect potatoes in con¬ 
nection with application to the Unit¬ 
ed States Department of Agriculture 
Production and Marketing Adminis¬ 
tration for a loan on such potatoes.— 
Lavitt v* U. S., C.AConn., 177 F.2d 
627. 

Independent contractors 

(1) United States was not liable 
under Tort Claims Act for alleged 
negligence of independent contractor, 
who undertook to clear reservoir area, 
in permitting fire to escape and dam¬ 
age plaintiffs' property.—Str&ngl ▼. 
U. S. C.A Tex., 211 F.2d 305 

(2) Where United States was not 
negligent with respect to supervising 
Independent contractor who under¬ 
took to clear dam reservoir area by 
fire, it was not liable for damage 
caused by spread of fire, even if fire 
is to be considered a dangerous in¬ 
strumentality.—St rang! v. U. S., su¬ 
pra. 

“Loaned servant doctrine** 

(1) The Virgin Islands, being an 
unincorporated territory of the Unit¬ 
ed States, is not a sovereign with 
separate entity from that of the 
United States, and therefore what the 
United States does for the Virgin 
Islands It does for itself, and the 
"loaned servant doctrine" has no ap¬ 
plication to relationship under which 
federal employee performs services 
for municipality in the Virgin Is¬ 
lands.—Harris v. U. 8* D.C.Virgin 
Islands, 125 F.Supp. 536. 

(2) Where army personnel acted as 
instructors in military science in 
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ctty high schools under agreement 
whereby school board agreed to con¬ 
form to regulations of secretary of 
war and appoint military property 
custodian, and army assigned ser¬ 
geants and colonel to teach military 
science and they became members of 
faculty and were paid salary in addi¬ 
tion to that received from the gov¬ 
ernment, such army personnel were 
loaned servants, and liability of the 
United States under the Federal Tort 
Claims Act for mistakes or negli¬ 
gence on their part was eliminated.— 
Cobb v. U. S., D.C.La., 81 F.Supp. 9. 
87. U.S.—U. S. v Holly, CAOkl, 
192 F.2d 221—R. F. C. v. Childress, 
CA-Mo, 186 F 2d 698—King v. U. 
S, CATex., 17*8 F.2d 320. certio¬ 
rari denied 70 S.Ot 998, 839 U.S. 
964, 94 LEd. 1373—Hubsch v. U. 

S., C.AF1&., 174 F.2d 7, cause re¬ 
manded 70 SCt. 225, 338 U.S. 440, 
34 L.Ed 244—Schweitzer v. U. S. 
C A.Fla., 74 F 2d 7, cause remanded 
70 S.Ct 225, 338 US. 440, 94 L.Ed 
244—£?pradley v U. S.. D.C.N.M . 
119 F Supp. 292—Curtis v. U S, 
D.CN.Y., 117 F Supp. 912—Murphy 
v. U. S., D.C.NY., 113 F Supp. 345 
—Mid-Central Fish Co. v. U. S, 
D.C.Mo, 112 F Supp. 792, affirmed, 
C C.A., National Mfg Co. v. U. S. 
210 F.2d 263. certiorari denied 74 
SCt 778, 347 US. 967, 98 L.Ed. 
1108—Bach v. U. S., D C.N.Y., 92 
FSupp. 715—Long v. U. S, DC. 
Cal, 78 F Supp 36. 

D.C.—Youngstown Sheet A Tube Co. 
v. Sawyer, D.C, 103 F.Supp. 569, 
affirmed 72 SCt. 863. 843 US. 679, 
96 LEd. 1153. 26 A.L R 2d 1378. 
application denied Sawyer v. U. S. 
Steel Co.. 197 F.2d 682. 90 U.S.App 
D.C. 416. 

Versons held acting within scope of 
employment 

(1) Medical officer of Veterans* Ad¬ 
ministration hospital who mistaken¬ 
ly poured carbolic acid in ear of em¬ 
ployee during treatment.—-Dishman v. 
U. S.. D C.Md., 93 F.Supp. 567. 

(2) Commanding officer of Army 
hospital, who in accordance with his 
previous practice, admitted civilian 
employee at hospital to hospital for 
operation for varicose veins, though 
such admission was illegal, so that he 
would be deprived of her services for 
as short a time as possible, and, in¬ 
cidentally, in order to aid her, and 
subordinate medical officers who did 
not use requisite skill and care In 
operating on and treating her.—Can¬ 
on v. U. S.. D.C.Cal.. Ill F.Supp. 162. 
affirmed, C.A., U. S. v. Canon, 217 F. 
2d 70. 

(3) Park rangers who failed to 
give true facts concerning previous 
bear attacks on camper's inquiry 
whether it was safe to camp In park 
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United States, while acting in the line of duty. 58 
The government is liable under circumstances where 
it, if a private person, would be liable to the claim- 
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ant, or, as provided by the Federal Tort Claims 
Act, 28 U.S.C.A. § 2674, to the same extent and 
in the same manner as a private individual under 


—-Claypool v. U. S., DC Cal, 98 F. 
Supp 702. 

(4) Federal employee who was 
traveling in his own automobile to 
an official work assignment, and who 
was receiving per diem and travel¬ 
ing expenses, when collision occur¬ 
red en route, even though employee 
was at the same time traveling to¬ 
ward a personal destination en route 
and day on which accident occurred 
was charged against his annual leave 
time.—Marquardt v. U. S., D.C.Cal., 
115 F.Supp. 100. 

Persons held not noting within scope 
of employment 

(1) Geological and topographical 
survey trainee, who made 64 mile 
trip over route and at time selected 
by him to pick up his own personal 
laundry and return shoes left be¬ 
hind by another trainee —U. S. v. 
Lushbougti, C A.S.D., 200 F.2d 717. 

(2) employee who took boy to 
scene of accident—Jenkins v. U. S, 
DC Fla.. 103 F.Supp. 131. 

Permissive use statutes 

Under Federal Tort Claims Act, 
'permissive use" statutes are inap¬ 
plicable and liability cannot be im¬ 
posed on the United States for negli¬ 
gence of an employee acting outside 
the scope of his employment, even 
though the employee's activity had 
the express or implied permission of 
the sovereign's agent.—Williams v. 
U. S. D.CCal., 105 F.Supp. 208, af¬ 
firmed, C.A., 215 F.2d 800. 

Performing task employed to do 

A federal employee, to be consid¬ 
ered as acting within scope of his 
employment within Federal Tort 
Claims Act, must be performing task 
which he was employed to do and 
not some other task performance of 
which is proper concern of some oth¬ 
er employee of government.—Watt 
▼. U S., D.C Ark., 123 F.Supp. 906. 

Provisions prior to revision eon- 
strued 

(1) The phrase "such claims, to 
the same claimants,'* in statute deal¬ 
ing with tort claims against United 
States, refers to otalms inuring to 
benefit of claimants who are injured 
through negligence of government 
employee acting within the scope of 
his office or employment, and excludes 
any obligation on part of government 
for torts committed by officers or 
employees occurring while officer or 
employee is not acting within scope 
of his employment.—Murphey v. U. 
6., D.C.Cal., 7-9 F.Supp. 925, affirmed, 
C.A., 179 F.2d 74*. 

(2) "Such claims" and "such dam¬ 
age" for which the government by 


the Federal Tort Claims Act consents 
to be sued in the same manner as a 
private person, refers to claims on 
account of damage caused by an em¬ 
ployee of the government only while 
acting within the scope of his office 
or employment—Long v U. £L, D.C. 
Cal., 78 F.Supp. 35. 

68. U S.—-King v. U. S.. C.A.Tex., 17* 

F 2d 320, certiorari denied 70 S Ct. 

998, 339 U.S. 964, 94 LEd. 1373— 

Roger v. Elrod, D.C Alaska, 125 F. 

Supp. 62. 

Provisions of act construed 

(1) The words "acting within 
scope of office or employment" must 
be given consistent meaning through¬ 
out Act as subjecting United States 
to liability to third person for negli¬ 
gent acts of United States’ employees 
"acting within scope of office or em¬ 
ployment" only, and to same extent 
that private employers would be lia¬ 
ble for negligent acts of their em¬ 
ployees under law of state in which 
accident occurred, and provision in 
the act that member of United States 
military or naval forces who is "act¬ 
ing in line of duty" is "acting with¬ 
in the scope of office or employment" 
does not subject United States to lia¬ 
bility for negligent acts of military 
person without regard to respondeat 
superior doctrine as applied in deter¬ 
mining liability of private employer 
—U. S. v. Campbell, C A.La, 172 F. 
2d 500. certiorari denied 69 S.Ct. 
1532, 337 U.S. 957, 93 LEd. 1757. 

(2) Phrase “line of duty" is not 
used in strictly military sense, and 
provision was not intended to estab¬ 
lish a different measure of liability 
of the United States for acts of mili¬ 
tary employees than for acts of civil¬ 
ian employees —O'Connell v U. S., D. 
C.Wash . 110 F.Supp 612. 

(3) Liability arises only when acts 
are committed while acting m line of 
military or naval duty—Williams v. 
U. S. f C.A.C&1., 215 F.2d 800. 

(4) Act of an employee of federal 
government, in order to be within his 
"line of duty," must have relation to 
causation, mediate or immediate, to 
duty owed by employee—Mackay v 
U. S, D.C.Conn, 88 F Supp. 696. 

(5) Provision does not extend rule 
of respondeat superior in case of 
torts committed by military or nava4 
personnel and phrase as used in the 
act was not intended to do more than 
provide for liability on the part of 
the government for acts committed 
by those carrying on its business un¬ 
der such circumstances as to render 
it liable if it were a private person.— 
U. S. v. Eieazer, C A.S.C., 177 F.2d 
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914, certiorari denied 70 SCt. 517, 
339 U.S. 903, 94 L.Ed. 1232. 

Persons held acting in line of dnty 

(1) A sailor traveling under gov¬ 
ernment orders who, running to catch 
slow-moving train, bumped into eld¬ 
erly woman causing her to sustain 
serious injuries, was "acting in line 
of duty."—Campbell v. U. S-, P.C.La., 
75 F.Supp. 181, reversed on other 
grounds, C.A., 172 F.2d 500, certiorari 
denied 69 S.Ct. 1532, 337 U.S. 957, 93 
LuEd. 1757. 

(2) Where sergeant had orally or¬ 
dered private never to drive an army 
vehicle, and in sergeant's absence 
corporal sent private in truck, and 
choice was concurred in by second 
lieutenant in charge, and corporal 
and second lieutenant had no knowl¬ 
edge of sergeant's instructions, and 
on way private was involved in colli¬ 
sion with bus injuring plaintiff, a 
passenger, private was acting in line 
of duty. Fact that private had been 
issued a driver’s permit by military 
authorities, but permit did not au¬ 
thorize private to drive that kind of 
truck would not preclude finding that 
private was acting in “line of duty." 
—O’Connell v. U. S, DC.Wash., 119 
F.Supp. 612. 

Person held mot acting in line of duty 

Soldier who wrongfully took an 
Army vehicle and fled from base.— 
Seidon v. U S.. DCN.Y, 123 F.Supp. 
828. 

Use of force to exclude trespassers 

Fact that soldier having right un¬ 
der military orders to use necessary 
force to exclude trespassers from 
government property used greater 
force than was necessary, and so 
became guilty of negligence, did not 
place soldier’s acts outside scope of 
his employment.—Cerri v. U. S., D.C. 
Cal., 80 F Supp. 831. 

Bight to recreate 

The "right" of military and naval 
personnel to "recreate" does not car¬ 
ry with it correlative right to keep up 
morale by negligently or wilfully de¬ 
stroying rights of others in activities 
wholly apart from permissible recre¬ 
ational sports and relaxation and 
thereby fasten upon the government 
financial liability for such tortious 
acts.—Williams v. U. EL, OA.Cal., 215 
F.2d 800. 

Vhs doctrine of respondent superi¬ 
or can no more suffice to make the 
government responsible for negli¬ 
gence of soldier who is absent from 
his post of duty on a pass than It 
could suffice to impose liability for 
acts of soldier while absent without 
leave.—Williams v, U. &, supra. 
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like circumstances, 89 in accordance with the law i There appears to be a conflict in the cases as to 
of the place where the act or omission occurred. 60 | whether the scope of office or employment of a 


89. U.S.—Feres v. U. S, N.Y., 71 S. 
Ct 158, 840 U.S. 135, 95 LEd. 152 
—Jefferson v. U. S., NY., 71 S.Ct. 
153, 840 U.S. 135, 95 LEd. 152— 
U. S. v. Griggs. N.Y., 71 S Ct. 153, 
340 U.S. 135, 95 L Ed. 162—U. S. v. 
Gray, C.AC 0 I 0 ., 199 F.2d 239— 
U. S. v. Fotopulos, C A 9, 180 F.2d 
631—U. S. ▼. Campbell, 172 F.2d 
500, certiorari denied 69 S Ct 1532, 
337 US. 957, 93 L.Ed. 1757—Kirk 
v. U. S., D.C.Idaho. 124 F.Supp. 233 
—O’Connell v. U. S, D C.Wash., 
110 FSupp. 612—Claypool v U. S., 
DC Cal, 98 FSupp. 702—White v. 
U. S., D.C Cal., 97 F.Supp. 12—Bur¬ 
ton ▼. U. S., DC Ala., 90 F.Supp. 
957—Siciliano v. U. S, DCN.J., 85 
F.Supp. 726—Cascade County, 

Mont. v. U. S., D.C.Mont., 75 F. 
Supp. 850—Bentley v. U. S., DC. 
Ga., 16 F.R.D. 237—Evans v U. S.. 
DC.La., 10 F.R.D. 255—Wunderly 
v. U. S., D C.Pa., 8 F.R.D. 356. 
Statutory intent 

Provision of act was not intended 
to condition federal liability on pri¬ 
vate liability under identical factual 
circumstances, but governmental lia¬ 
bility may be imposed even though 
private liability could never arise 
due to fact that tortious discharge 
of purely sovereign function is in¬ 
volved.—Mid-Central Fish Co. v. U. 

S., D.C.Mo, 112 FSupp. 792, affirmed 
National Mfg. Co. v. U. S., 210 F.2d 
263, certiorari denied 74 S.Ct. 778, 347 
U.S. 967, 98 L Ed. 1108. 

Private Individual 

(1) The words “as a private indiv¬ 
idual,** are not used as words of art 
or as a limitation, but, rather, in a 
descriptive manner to indicate that 
the United States should be liable in 
the same manner and to the same ex¬ 
tent as anyone else. 

U.S.—Pennsylvania R. Co. v. U. S., 
D.C.N.J., 124 F.Supp. 52. 

D.C.—Gilroy v. U. S., D.C., 112 F. 
Supp. 664. 

(2) Provision Includes a municipal 
corporation within the term “private 
individual,'* and liability of United 
States for defect in streets under its 
control is same as liability of munici¬ 
pality in same jurisdiction, or liabil¬ 
ity of any other political subdivision 
in control of streets.—Gilroy v. U. 

S., supra. 

“Private person” 

(1) A “private person” Includes 
business corporations operating elec¬ 
tric railways for their own use and 
purposes.—Carroll v. U. S„ D.C.SC., 
87 F.Supp. 721. 

(2) A “private person” does not 
mean that United States can be sued 
only if a private person can be sued 
under identical circumstances and 
does not determine relationship of 


government with employees, but de¬ 
termines relationship of government 
to third persons and gives consent 
to be treated by injured person as if 
it were a private Individual amenable 
to court action without claim of im¬ 
munity in all those cases not exempt¬ 
ed by the act where negligence of 
agents, servants, or employees has 
caused injury or damage to third 
person —Cerri v. U. S. f D.C.Cal., 80 F. 
Supp 831. 

Words “under drcumstanoes” are 

not limited to issue of negligence, is¬ 
sues of causation, and issues of dam¬ 
ages. A release came within such 
statutes —Rushford v. U. S„ D C N. 
Y., 92 F.Supp. 874, affirmed, C.A, 204 
F.2d 831. 

60. US —U S v. Inmon, C A.Tex, 
205 F.2d 681—U. S. v. Stewart, C 
ATex., 201 F.2d 135—Massey v U. 
S, CAS.C, 198 F.2d 369—Stewart 
v. U S., CAI11., 186 F.2d 627. cer¬ 
tiorari denied U. S. v. Stewart. 71 
S.Ct 1000, 341 US. 940, 95 LEd 
1367—Howey v. Yellow Cab Co, C. 
APa., 181 F.2d 967. affirmed U S. 
v. Yellow Cab Co.. 71 S Ct 399, 
340 U S. 543, 95 L.Ed 623—U. S. v. 
Campbell. CALa., 172 F 2d 500. 
certiorari denied 69 S Ct 1532, 337 
U.S. 957, 93 L.Ed. 1757—U. S. v. 
South Carolina State Highway 
Dept, CASC, 171 F.2d 893—Duff 
v. U. S. C.A.Md, 171 F 2d 846— 
Spelar v. U. S., C AN. Y., 171 F 2d 
208—Tastor v. U. S., D C Cal., 124 
FSupp. 548—Worley v. U. S.. D.C. 
Or., 119 F.Supp. 719—Meara V. U. 
S, DCKy, 119 F.Supp. 662—Moos 
v. U. S.. D C.Minn., 118 F.Supp. 275 
—Williams v U. S, DC.Cal., 105 
F.Supp. 208, affirmed, C A, 215 F.2d 
800—Blaine v. U. S., D.C.Tenn., 102 
F.Supp. 161—Brown v. Root, D.C. 
Tex., 92 F.Supp. 257, affirmed C.A, 
198 F.2d 138—Clemens v. U. S., D. 

C. Minn., 88 F.Supp. 971—Siciliano 
v. U. S., D.C.N.J., 85 F.Supp. 726 
—Marino v. U. S.. D.CN.Y., 84 F. 
Supp. 721—Washabaugh v. U. S., 

D. C.Pa, 83 F.Supp. 623—Long v. U. 
S., D.CCaL, 78 F.Supp. 26—Van 
Wie v. U. S., D.C.Iowa, 77 F.Supp. 
22—Wilscam v. U. S., DC.Hawali. 
76 F.Supp. 681—Grace, to Use of 
Grangers Mut. Ins. Co., v. U. S., D 
C.Md., 76 F.Supp. 174—-Panniter v. 
U. S, D.C Mass., 76 F.Supp. 823 
—Jefferson v. U. S„ D.C.Md., 74 F. 
Supp. 209. 

D.C.—O'Neil v. U. S., 202 F.2d 366, 92 
U.S.App.D.C. 96. 

Substantive law 

(1) Liability of the government Is 
controlled by the substantive law 
of the place where the act or omis¬ 
sion occurred.—U. S. v. Gaidys, C.A 
Colo., 194 F.2d 762—Porto Rico Gas 
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& Coke Co. v. Frank Rullan A As¬ 
sociates, C.A Puerto Rico, 189 F.2d 
397—Carnes v. U. S., C.AN.M., 186 
F.2d 648. 

(2) The substantive state law that 
municipal corporation cannot be held 
liable for injuries resulting from 
wrong connected with its perform¬ 
ance of governmental act for pres¬ 
ervation of public health, as in treat¬ 
ment of municipal hospital patient, 
does not preclude recovery of dam¬ 
ages from United States for injuries 
to dependent wife of member of 
armed forces as result of negligence 
in caring for her as patient in gov¬ 
ernment hospital, irrespective of 
Federal Tort Claims Act, which im¬ 
poses same liability on United States 
as on private persons in such case 
U.S—Herring v. U. S.. D.C.C 0 I 0 ., 98 
F Supp 69. 

DC—Capital Transit Co. v. U. S, 
183 F.2d 825, 87 U.SAppDC. 72, 
reversed on other grounds 71 S.Ct. 
399, 340 US 543, 95 L.Ed. 523. 

Remedial law 

(1) Provision of Act does not pur¬ 
port to adopt local remedial law in 
conflict with provisions of the act.— 
Kohn v. U. S., DC Cal., 75 F.Supp. 
689. 

(2) Under Act. the standards and 
tests of local state law are applica¬ 
ble in determining whether an ac¬ 
tionable negligent or wrongful act 
has been committed and the nature 
and extent of the recovery permit¬ 
ted, but the time for commencing an 
action under Act is governed by the 
period of limitations fixed in the fed¬ 
eral statute and not by state law.— 
Foote v. Public Housing Com'r of U. 

S., D.C.Mich., 107 F.Supp. 270. 
Creation and release from liability 

Congress meant to make state law 
controlling not only as to creation of 
liability, but also as to release from 
liability—Rushford v. U. S., C.AN. 
Y., 204 F.2d 831. 

Defining tort liability 
The Act adopts the local law for 
the purpose of defining tort liability, 
not for the purpose of determining 
the relationship of the federal gov¬ 
ernment to its employees.—U. S. v. 
Sharpe, C.AS.C., 189 F.2d 239. 

Waiver i r respe cti ve of place of tort 
When the Act specified that liabili¬ 
ty of government should be deter¬ 
mined in accordance with law of 
place where act or omission occurred, 
clear intent was expressed to waive 
Immunity of government from suit 
irrespective of place of tort, and such 
language was broad enough to in¬ 
clude maritime law, which is the law 
of the place applicable to maritime 
torts.—Moran v. U. A* D.C.Conn., 101 
F.SUPP. 175. 
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government employee is to be determined in accord¬ 
ance with state or federal law; 61 in some instances 
the state law has been applied, 62 while in others 
the federal law has been applied.* 3 
The government’s liability derives from the doc¬ 
trine of respondeat superior, 64 and where the al¬ 
leged negligent employee is immune, the govern¬ 
ment, as the employer, is entitled to a like immu¬ 
nity. 6 ® Some act of misfeasance or nonfeasance 
is essential to government liability, 66 since the act 
does not impose liability without fault, 67 and does 
not extend to cases of absolute liability, 68 although 
the liability of the government is not necessarily 
dependent on the misfeasance of some govern¬ 
ment employee, 6 ® and the government may be liable 
even though none of its employees is legally liable 
to the person injured. 70 The mere fact that the 
government may derive some benefit from the act 
performed by its agent is insufficient to impose 
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liability on it for a tort committed by him in the 
performance of such act, 71 although the fact that 
the scope of an agent’s employment includes func¬ 
tions for the benefit of a municipality as well a£ 
functions for the benefit of the United States does 
not deny recovery from the United States. 72 The 
act does not assure an injured person damages for 
all injuries caused by federal employees, 73 as where 
the injured person is guilty of contributoiy negli¬ 
gence, 74 and a negligent breach of duty by the 
government can become an actionable wrong only 
in the event of resulting injury or damages. 76 Al¬ 
though it has been held that liability embraces so- 
called governmental functions, 76 the legislative his¬ 
tory of the act indicates that it was not contem¬ 
plated that the government should be subject to lia¬ 
bility arising from acts of a governmental nature 
or function. 77 The act applies where the negligence 
occurred during the exercise of a sovereign power. 73 


61. U S —U. S. v. Lushbough, CAS 
D, 200 F 2d 717—Marquardt v. U. 
S, DCCal, 115 FSupp 160. 

62. U.S —U S v. Stewart. CATex, 
201 F.2d 135—Marquardt v. U S , 
DCCal, 116 FSupp 160—O'Con¬ 
nell v U. S, DC Wash. 110 F. 
Supp 612 

63. US—U S. v Sharpe. C A S.C., 
189 F 2d 239—Williams v. U. S. 
D C Cal, 105 F Supp. 208, affirmed, 

C. A. 215 F.2d 800 

64. US —National Mfg. Co v U. S., 
C A Mo . 210 F 2d 263. certiorari de¬ 
nied 74 SCt 778, 347 US. 967, 98 
LEd. 1108—Hubsch v. U S. CA. 
Fla, 174 F.2d 7, cause remanded 
70 SCt. 225, 338 U.S 440. 94 LEd 
244, Sweltzer v U. S.. 174 F 2d 7— 
Mid-Central Fish Co. v U S. D C 
Mo, 112 F.Supp 792, affirmed, C A , 
National Mfg Co. v. U. S, 210 F 2d 
263, certiorari denied 74 S.Ct. 778, 
347 U.S. 967, 98 LEd 1108—Smart 
v U. S. DCOkl.. Ill FSupp 907, 
affirmed, C.A., 207 F.2d 841—Brown 
& Root v. U. S.. DC.Tex. 92 F 
Supp. 257, affirmed, C.A., 198 F.2d 
138—Clemens v. U. S, D C.Minn , 
88 FSupp. 971—Perucki v. U. S, 

D. C.Pa., 76 F.Supp 34. 

65. U S —National Mfgr. Co v U. S , 
CAMo. 210 F.2d 263. certiorari 
denied 74 SCt 778, 347 US 967, 98 
LEd. 1108—Smart v. U. S., DC 
Okl, 111 F.Supp. 907, affirmed, C 
A., 207 F 2d 841. 

66. U.S—Dalehlte v. U. S. f Tex., 73 
S.Ct. 956, 346 U.S. 15. 97 LEd. 
1427, rehearing denied 74 S Ct. 13. 
846 U.S. 841, 98 LEd. 362, 74 SCt 
117, 346 U S. 880, 98 L.Ed. 386, and 
74 S.Ct. 611, 347 U.S. 924, 98 L Ed. 
1078—Harris v. U S., C AOkl. 205 
F.2d 765—Danner v. U. S., D.C.Mo., 
114 F.Supp. 477—Flores v. U. S., D. 
C.N.M., 105 F.Supp. 640. 


67. U.S.—Harris v. U. S.. C.AOkl., 
205 F 2d 765—Danner v. U. S., D.C. 
Mo, 114 FSupp. 477. 

68. US—Dalehlte v. U. S., Tex., 73 
SCt 956, 346 US 15, 97 LEd. 
1427. rehearing denied 74 SCt 13, 
346 US 841, 98 LEd 362, 74 SCt 
117, 346 US. 880, 98 LEd. 386, and 
74 SCt 511, 347 US. 924, 98 L Ed 
1078—St rang! v. U. S., C.ATex., 
211 F.2d 305. 

69. US.—U S. v. Hull, C.AMass., 
195 F 2d 64. 

70. US.—U. S. v. Hull, supra. 

71. US—Watt v. U. S.. D.C.Ark., 
123 F Supp 906. 

72. U S —Harris v. U S., D.C.Virgin 
Islands, 125 F Supp. 536. 

73. US—Dalehlte v. U. S , Tex., 73 
S.Ct 956. 346 U.S. 15. 97 LEd. 1427, 
rehearing denied 74 S.Ct 13, 346 
U S. 841, 98 L Ed 362, 74 S.Ct. 117, 
346 U.S. 880. 98 L.Ed. 386, and 74 
SCt 511, 347 U.S. 924, 98 L.Ed 
1078 

Damage to oargo 

The United States was not liable 
under Federal Tort Claims Act for 
damage to barge cargo resulting 
when tug towing barge was grounded 
on island allegedly due to negligence 
of Coast Guard in maintaining and 
servicing island navigational aid 
light—Indian Towing Co. v. U. S., 
CALa, 211 F.2d 886, certiorari 
granted 75 S.Ct. 60, 348 U.S. 810, 99 
L Ed. —. 

Bescue operations 

The United States should not be 
liable for fault of the Coast Guard 
in the held of rescue operations at 
sea.—p. Dougherty Co. v. U. S., CA. 
Del., 207 F 2d 626, certiorari denied 
74 S Ct. 476, 347 U.S. 912, 98 L.Ed. 

1066. I 


74. U.S.—Tastor v. U. S, D.C Cal., 
124 F.Supp 648—Flores v. U S.. 
D.C.N.M., 105 FSupp 640—Brown 
v. U. S., DCW.Va, 99 FSupp. 685 
—Thomas v. U. S., D.C.Mo., 81 F. 
Supp. 881. 

75. U S —Duenges v. U S, D C.N.T., 
114 F.Supp. 751. 

76. U S —Somerset Seafood Co. v. 
U. S.. CAMd.. 193 F.2d 631. 

77- US — Dalehlte v. U. S , Tex., 78 
SCt. 966, 346 US 15. 97 L.Ed. 
1427, rehearing denied 74 S.Ct. 13, 
346 U.S 841. 98 LEd. 362, 74 S.Ct. 
117, 346 U.S. 880, 98 L.Ed. 386, and 
74 S.Ct. 511, 347 U.S. 924, 98 L.Ed. 
1078. 

Flood forecasts 

The information service on flood 
forecasts which the Weather Bureau 
is authorized to establish and main¬ 
tain is a purely governmental activ¬ 
ity intended for public at large and 
wholly for governmental purposes, 
and thus negligence of government 
employees in disseminating such in¬ 
formation cannot serve as basis for 
liability of government under Feder¬ 
al Tort Claims Act—National Mfg. 
Co. v. U. S, C.A Mo., 210 F.2d 263, 
certiorari denied 74 S.Ct. 778, 847 U.S. 
967, 98 L.Ed. 1108. 

Imposition of embargo 
The United States is not liable for 
damages caused by the imposition by 
a foreign government of an embargo 
on plaintiff's products which he de¬ 
sired to sell in the United States even 
though the United States through its 
officers illegally conspired with oth¬ 
ers to induce foreign government to 
impose such embargo.—Anglo Am. 
Trading Corp. v. U. S-, Ct.CL, 75 F. 
Supp. 260. 

78. U S.—Cerri v. U. &, D.C.Cal.. 80 
F.Supp. 83L 
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The government’s liability is not conditioned on 
whether damages arose out of the exercise of func¬ 
tions which might be carried on by private individ¬ 
uals, 79 and mere ownership of the instrumentality 
causing the damage is not sufficient to subject the 
United States to liability under the act. 80 

The act does not create new causes of action 
where none existed before; 81 its broad terms ef¬ 
fect only a removal of the procedural bar to suit 
and do not create a new liability, 82 and its effect is 
to waive immunity from recognized causes of ac¬ 
tion and not to visit the government with novel 
and unprecedented liabilities. 88 The government’s 
liability as fixed by the act cannot, under any equita¬ 
ble or quasi-equitable theory, be extended beyond 
stated limits, 84 and a clear relinquishment of sov¬ 
ereign immunity must be disclosed under the act in 
order to give jurisdiction for a tort action. 85 The 
sovereignty of the United States raises a presump¬ 
tion against its suability, unless it is clearly shown ; 80 
nor should a court enlarge its liability to suit beyond 
what the language of the act requires. 87 The act 
waives sovereign immunity only as to claims square¬ 


ly within the act, 98 and claims arising under local 
laws imposing liability on an employer for the con¬ 
duct of an employee outside the scope of his em¬ 
ployment are not embraced within the waiver. 88 A 
claim for indemnity or contribution will lie against 
the government. 80 No employment by the federal 
government confers on an officer or agent a right 
to act negligently or without regard to the rights 
of others, 91 and such employment confers no sanctu¬ 
ary after the performance of acts forbidden by the 
criminal law of the state. 82 

b. Statutory Exceptions 

Various exceptions are enumerated in the aet, among 
which is any claim based on the exercise or performance 
or the failure to exercise or perform a discretionary 
function or duty, whether or not the discretion Involved 
Is abused. 

The exceptions outlined in the Tort Claims Act, 
28 U.S.C.A. § 2680, are definitive of the jurisdiction 
of the court to entertain suits under the act, 93 and 
as far as sovereign immunity relates to the act, it 
is preserved only in those specific exceptions which 
congress has specifically indicated. 84 These ex- 


79. U.S.—Somerset Seafood Co. v. 
U. S„ C.AMd., 193 F.2d 631. 

80. US.—Curtis v. U. S.. D.C.N.Y.. 
117 F.Supp 912—Avina ▼. U. S. f D. 
C.Tex., 115 F.Supp. 579. 

81. U.S—Feres v. U. S. f NY.. 71 S. 
Ct. 153. 340 U.S. 135. 95 L Ed 152 
—Jefferson ▼. U S., N.Y, 71 SCt. 
153. 340 US. 135. 95 L.Ed. 152—U. 
S. v. Griggs. N.Y., 71 S.Ct. 153. 340 
U.S. 135. 95 L.Bd. 152—National 
Mfg. Co. v. U. S., C-A-Mo, 210 F.2d 
263. certiorari denied 74 SCt. 778. 
347 U.S. 967. 98 L.Ed. 1108—In re 
Texas City Disaster Litigation. C. 
A Tex., 197 F2d 771, affirmed 73 
S.Ct. 956. 846 US. 15. 97 L.Ed. 
1427, rehearing denied 74 S.Ct. 13. 
346 U.S. 841, 98 L.Ed. 362, 74 S.Ct. 
117. 346 U.S. 880, 98 L.Ed. 386, and 
74 S.Ct. 511, 347 U.S. 924, 98 L.Ed. 
1078—Herring v. U. S.. D.C.Colo., 
98 FSupp. 69—Wiltse v. U. S., D.C. 
La.. 74 F.Supp. 786. 

Public fireman 

Act did not change the normal rule 
that an alleged failure or careless¬ 
ness of public fireman docs not cre¬ 
ate actionable rights.—Dal eh I te v. 
U. S., Tex.. 73 SCt 956, 346 U.S. 15. 
97 L.Ed 1427, rehearing denied 74 S. 
Ct 13. 346 U S. 841, 98 L Ed. 362, 74 
S.Ct 117, 346 U.S. 880, 98 LEd. 386, 
and 74 S.Ct 511, 347 U.S. 924, 98 I* 
Ed. 1078. 

82. U.S.—Kendrick v. U. S.. D.C.Ala., 
82 F.Supp. 430. 

Before effective date 
U.S.—Commissioners of State Ins. 
Fund v. U, &, D.C.N.Y., 72 F.Supp. 
649. 


83. U.S —U S v. Brown, N.Y.. 75 S. 
Ct 141—National Mfg Co. v. U. S.. 
C.A Mo, 210 F 2d 263. certiorari de¬ 
nied 74 S.Ct. 778. 347 U.S 967. 98 
L.Ed. 1108—In re Texas City Dis¬ 
aster Litigation, C A Tex. 197 F 2d 
771, certiorari granted 73 SCt 166, 
344 US. 873, 97 L Ed 676, affirmed 

73 SCt. 956. 346 U.S. 15. 97 LEd 
1427, rehearing denied 74 S Ct 13, 
346 U.S. 841, 98 LEd. 862, 74 S.Ct 
117, 346 U S. 880, 98 L Ed 386. and 

74 S.Ct 511. 347 U.S 924, 98 LEd. 
1078—Mid-Central Fish Co. v. U 
S.. D.C Mo.. 112 F.Supp. 792. af¬ 
firmed CA. National Mfg. Co. v. 
U S, 210 F.2d 263, certiorari de¬ 
nied 74 SCt 778, 847 U.S. 967, 98 
LEd. 1108. 

84. US—Watt v. U. S.. D.C Ark.. 
123 F.Supp. 906—Cannon v. U. S., 
DC Cal., 84 FSupp. 820, reversed 
on other grounds, C.A. 188 F.2d 
444. 

85b U.S.—Dalehite v. U. S.. Tex., 73 
S.Ct 956, 346 U.S. 15. 97 L Ed. 1427, 
rehearing denied 74 S.Ct. 13, 346 
U.S. 841, 98 L.Ed. 362, 74 S Ct. 117. 
346 U.S. 880, 98 LEd 386, and 74 
SCt 511, 347 U.S. 924, 98 L.Ed. 
1078. 

88 . U.S.—Broadway Open Air Thea¬ 
tre v U. S. CAVa., 208 F.2d 257 
—Moos v. U. S., D.C.Minn., 118 F. 
Supp. 275. 

87. U.S.—Broadway Open Air Thea¬ 
tre v. U. S., C.AVa., 208 F.2d 257 
—Moos v. U. S., D.C.Minn., 118 F. 
Supp. 275—Brunell V. U. S„ D.C.N. 
Y., 77 F.Supp. 68. 
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88. US —Cropper v. U. S., DCFla., 
81 F Supp. 81. 

89. U.S.—Cropper v. U. S., supra— 
Long v. U. S., D.C.Cal.. 78 F.Supp. 
85. 

9a US—U. S. v. Yellow Cab Co. 
App.DC. A Pa. 71 S.Ct. 399, 340 
U S. 643, 95 L.Ed. 523—Capital 
Transit Co v. U. S., App D.C. A Pa . 
71 S.Ct 399. 340 U S. 643. 95 L Ed. 
623—Patterson v. Pennsylvania R 
Co, CANT., 197 F2d 252—Chica¬ 
go. R. I. A P. R. Co. v. U. S, D.C. 
Ill., 122 F.Supp. 368—Brown A 
Root v. U. S., DC.Tex, 92 F.Supp 
257, affirmed, C.A, 198 F.2d 138. 

9L US—Worley v. U. S., DC Or., 
119 F.Supp. 719. 

92. US—Worley v. U. S, supra. 

93. U.S—Hernandez v. U. S., DC 
Hawaii, 112 FSupp. 369—Toledo v. 
U. S., D.C.Puerto Rico, 95 FSupp 
838. 

94. U.S—Fletcher v. Veterans Ad¬ 
ministration, D.C.Mich, 103 F. 

Supp. 654 

D.C—Union Trust Co. of District of 
Columbia v. U. S., D.C., 113 FJSupp. 
80. 

Bxpresslo unlus est exolmdo alterius 
Claim which was not Included in 
any of the enumerated categories of 
claims which Federal Tort Claims 
Act was not intended to cover would 
be regarded as covered by the act un¬ 
der the doctrine of expresslo unlus 
est exdusio alterius.—Wojciuk v. U. 
S* D.C.W1*, 74 F.Supp. 914. 
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ceptions must be interpreted under the general law 9 * 5 
rather than under some peculiar interpretation of 
a state or territory, 96 and resort to the rule of strict 
construction cannot be had in order to enlarge the 
exceptions under the statute, 97 although the ex¬ 
ceptions are not to be nullified through liberality of 
construction. 99 In interpreting the exceptions, the 
courts must include only those circumstances which 
are within the words and reason of the exception." 
The rule of liberal construction is to be applied to 
these exceptions so as not to impose liability on the 
government in instances where it is apparent that 


congress saved or reserved governmental immu¬ 
nity. 1 

Under the act, 28 U.S.C.A. § 2680, various par¬ 
ticular exceptions are enumerated, 2 among which 
is any claim based on an act or omission of an em¬ 
ployee of the government, exercising due care, 
in the execution of a statute or regulation, whether 
or not such statute or regulation is valid, 9 or based 
on the exercise or performance or the failure to 
exercise or perform a discretionary function or 
duty on the part of a federal agency or an employee 
of the government, whether or not the discretion 
involved is abused. 4 


95. U.S.—Stepp v. U. S.. C.AVa, 
207 F 2d 909. certiorari denied 74 
SCt 627, 347 US 933. 98 L Ed 
1084. 

96. U.S —Stepp v U S , supra. 

97. US—U. S v. Yellow Cab Co. 

AppDC. & Pa, 71 SCt 399, 340 
U.S. 643, 95 L Ed 523—Capital 

Transit Co v U S., App D C. & Pa, 
71 SCt. 399, 340 US. 543, 95 L Ed 
623. 

96. U.S—Toledo v U. S . D.C Puerto 
Rico, 95 F Supp 838. 

99. US—Dalehite v U S, Tex., 73 
S Ct 966. 346 U S. 16, 97 L Ed 1427. 
rehearing 1 denied 74 SCt. 13, 346 
U S. 841, 98 L Ed. 362. 74 S Ct 117, 
346 U.S. 880. 98 LEd 386, and 74 
S.Ct 511, 347 U.S. 924, 98 L Ed. 
1078. 

I. U.S.—Mid-Central Fish Co. v. U. 

S.. D.C.Mo., 112 F.Supp 792, af¬ 
firmed, CA, National Mfg Co v. 
U S. 210 F2d 263. certiorari de¬ 
nied 74 SCt 778, 347 U.S 967, 98 
LEd. 1108. 

8. Claim arising from activities of 
Panama Railroad Company 

U.S.—Gardner v. Panama R. Co., 
Canal Zone. 72 S Ct. 12, 342 U.S 29, 
96 L.Ed 31. 

Claim arising from activitiss of Ten. 
nesses Valley Authority 

U.S.—Pacific Nat Fire Ins Co. v. 
Tennessee Valley Authority, D.C. 
Va., 89 F Supp 978. 

Claims or suits in admiralty against 
the United states 

U.S—Forgione v. U. S, CCA Pa., 
202 F 2d 249, certiorari denied 73 
S.Ct. 960. 845 U.S. 9G6. 97 LEd 
1384—Somerset Seafood Co v. U. 

S.. CA.Md.. 193 F.2d 631—Moran v. 
U. S., DC.Conn., 102 F.Supp 275 
—Abbattista v. U. S., D.C.N.J., 95 
F.Supp. 679. 

Exclusiveness of remedy under Suits 
in Admiralty Act generally see 
infra I 185. 

Claim arising out of administration 
of Trading with the Enemy Act 

D.C—Gubblns v. U S.. 192 F.2d 411. 
89 U.S.App.D.C. 293. 


3. US—Smith v. U S, DC Colo., 
101 FSupp 87, affirmed 196 F 2d 
222—Gngalausk&s v U S , D C 
Mass, 103 F.Supp 543—tauter bach 
v U S..DC Wash , 95 F Supp 479 
—Jones v U S, DC.Iowa, 89 F. 
Supp 980—Kendrick v U. S. f D C 
Ala., 82 F Supp 430 

Testing legality of statute and regu¬ 
lations 

Exception precludes tests by tort 
action of the legality of statutes and 
regulations —Dalehite v. U. S , Tex , 

73 SCt 956. 346 U.S. 15. 97 LEd 
1427, rehearing denied 74 SCt. 13, 
346 US 841, 98 LEd 362, 74 SCt 
117, 346 U.S. 880, 98 L.Ed 386. and 

74 S.Ct 511, 347 U.S. 924, 98 L.Ed 
1078 

4. US —Denny v. U S., C.A.Tex., 
171 F 2d 365, certiorari denied 69 
SCt. 1161. 337 U.S. 919, 93 L.Ed 
1728. 

Punetions held discretionary 

(1) Action or non-action with re¬ 
spect to experimentation and re¬ 
search —Toledo v. U. S, DC Puerto 
Rico, 95 F.Supp. 838. 

(2) Changing course of river.— 
Coates v U. S., CA.Mo, 181 F.2d 
816, 19 A.L R.2d 840. 

(3) Decision not to call witnesses 
because of national security.—Wil¬ 
liams v. U. S., D.C.Fla., 115 F.Supp. j 
386. 

(4) Decision of officers at United ! 
States Coast Guard headquarters to 
suspend, as emergency measure, re¬ 
striction against loading or discharg¬ 
ing class A explosives at a particu¬ 
lar city, which had been imposed by 
commanding officer of coast guard 
district m charge of supervision and 
movement of explosives in such area 
—Pennsylvania R. Co. v. U. S.. D.C. 
N J., 124 F.Supp. 52. 

(5) Denial of permit to grace on 
public lands—Chournos v. U. S, CA 
Utah, 193 F2d 321, certiorari denied 
72 S.Ct 1074, 343 U.S. 977, 96 LEd 
1369. 

(6) Disseminating weather and 
flood information—National Mfg Co. 
v. U. S.. C.AMo. 210 F.2d 263, cer¬ 
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tiorari denied 74 S.Ct 778, 847 U.8. 
967, 98 L Ed. 1108—Mid-Central Fish 
Co v. U. S., DC Mo., 112 F.Supp. 792, 
affirmed. C.A., National Mfg. Co. v. U. 

S.. 210 F.2d 263, certiorari denied 74 
SCt 778, 347 U.S 967, 98 LEd. 1108 
—Western Mercantile Co. v U. S., D. 
CMo, 111 FSupp. 799. affirmed, CJL, 
National Mfg Co v. U S.. 210 F.2d 
263, certiorari denied 74 S.Ct. 778. 
347 US. 967, 98 LEd 1108 

(7) Dredging operations.—F. A M. 
Schaefer Brewing Co. v. U. S, D.C.N. 
Y . 121 F Supp 322. 

(8) Franklin Canal—Avina V. U. 

S. DC.Tex, 115 FSupp. 579. 

(9) Information disseminated by 
Securities and Exchange Commission. 
—Schmidt v. U. S. CAI11., 198 F.2d 
32. certiorari denied 73 S.Ct. 276, 844 
US. 896, 97 L.Ed. 693. 

(10) Misrepresentation as to oil- 
producing capacity of realty.—Jones 
v. U. S, DC.NT., 120 FSupp. 894, 
affirmed, CA, 207 F.2d 563, certiorari 
denied 74 SCt 518, 347 US. 921, 98 
LEd. 1076, rehearing denied 74 S.Ct 
627, 347 U.S. 940, 98 L.Ed. 1089. 

(11) Providing prompt medical 
service—Denny v. U. S., C.A.Tex, 
171 F 2d 365, certiorari denied 69 S. 
Ct 1161, 337 U.S. 919, 98 LEd. 1728. 

(12) Release of hospital patient— 
Smart v. U. S., C.A.Okl., 207 F.2d 841. 

(13) Releasing impounded water. 
—Olson v. U. 8., D.C.N.D., 98 F.Supp. 
160. 

(14) Restoration of warning lights 
by Coast Guard—Kline v. U. 8., D.CL 
Tex, 113 F Supp. 298. 

(15) Supervising storage of fertil¬ 
izer.—Dalehite v. U. S„ Tex., 78 8. 
Ct 956, 346 U.S. 15, 97 LJEd. 1427, 
rehearing denied 74 S.Ct 13, 346 U.& 
841, 98 L.EcL 862, 74 S.Ct 117, 246 
U.S. 880, 98 L.Sd. 386, and 74 8.Ct 
511, 347 U.S. 924. 98 L.Ed. 1078. 

(16) Use of herbicide.—-Harris v. 
U. 8., C.A.Okl.. 206 F.2d 765. 

Functions held not discretionary 
(1) Falling to light lamps in ac¬ 
cordance with a rule.—Bevilacqua v. 
U. 8., D.C.Pa., 182 F.Supp. 428. 
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A discretionary function which cannot form a 
basis for suit under the act includes more than the 
initiation of programs and activities, 6 in that it 
also includes determinations made by executives 
or administrators in establishing plans, specifica¬ 
tions, or schedules of operation, 6 and the acts of 
subordinates in carrying out the operations of gov¬ 
ernment in accordance with official direction to 
them. 7 The discretion protected is not that of the 
judge, but is the discretion of the executive or the 
administrator to act according to one’s judgment 
of the best course.® This exception covers not only 
agencies of the government but all employees ex¬ 
ercising discretion,® and it connotes both negligence 
and wrongful acts in the exercise of the discretion. 10 
A discretionary function or duty of an agency or 
employee is such as necessarily requires the exer¬ 
cise of reason in the adaption of means to an end, 11 


discretion as to how, when, and where an act shall 
be done, 12 and the courses to be pursued in the at¬ 
tainment of the congressional program. 1 ® This 
immunity from tort liability extends to errors of 
judgment where discretion is involved, both as to 
matters of law and of fact. 14 It is not material 
whether the agency or the employee used reasonable 
care in ascertaining the facts on which such a judg¬ 
ment was founded, or whether he otherwise wrong¬ 
fully abused the discretion reposed in him. 16 In 
the exercise of such discretion, however, the agency 
or employee must exercise due care 16 and refrain 
from negligence. 17 Where the damage is due to 
a negligent disregard, rather than a strict observ¬ 
ance, of plans and specifications, an action lies un¬ 
der the act. 1 ® 

Also excepted from the act is any claim arising in 
a foreign country. 1 ® A “foreign country” denotes 


(2) Giving- assurance of safe con¬ 
dition and failure to warn of danger. 
—U. S. v. White. C.A.Cal., 211 F.2d 
79. 

(8) Injection of harmful sub¬ 
stance.—Costley v. U. S., C.A.Tex., 
181 F.2d 723. 

(4) Issuance of permits only if 
normal conditions were met by ap¬ 
plicants for permits —Pennsylvania 
R Co. ▼. U. S., D C.N.J., 124 F.Supp 
62. 

(5) Operation of irrigation sys¬ 
tem.—Ure v U. S, D.C.Or, 93 F. 
Supp. 779. affirmed. C.A., White v. 
U. S. 193 F.2d 605. 

(6) Tortious acts in aiding and en¬ 
couraging use of grazing lands and 
refusal to cancel permits for graz¬ 
ing.—Oman V. U. S. f C A.Utah, 179 F. 
2d 738. 

& U.S.—Dalehite ▼. U. S.. Tex.. 73 
SCt. 966, 346 U.S. 15, 97 L.Ed. 
1427, rehearing denied 74 S.Ct. 13, 
346 U.S. 841. 98 I. Ed 362, 74 S.Ct 
117, 346 U.S. 880. 98 L Ed. 386, and 
74 S.Ct 511, 347 U.S. 924, 98 L.Ed. 
1078. 

A US.—Boyce v. U. S., D.C.Iowa, 
93 F.Supp. 866. 

Cabinet-level decisions 

(1) The cabinet-level decision to 
institute program for export of am¬ 
monium nitrate fertilizer, and also 
the need for further experimentation 
with such fertilizer to determine pct^‘ 
sibility of its explosion under e64jlfr 
dltions likely to be encountered in 
shipping, were discretionary acts — 
Dalehite ▼. U. S., Tex., 73;«Ct 956. 
$46 U.S. 15. 97 L.Ed. liW, rehear¬ 
ing denied 74 S.CL 13. 346 U.S. 841, 
98 L.Ed. 362, 74 S.Ct 117, 346 U.S. 
880. 98 L.Ed. 386, and 74 S.Ct 611. 
347 U.S. 924, 98 L.Ed. 1078. 

(2) Provision of act exempts air 
force experimental activities result¬ 


ing from cabinet-level decisions.— 
Williams v. U. S.. D.C.Fla., 115 F. 
Supp 386 

7. U S —Dalehite v. U. S. f Tex., 73 S. 
Ct. 956, 346 US. 15, 97 LEd 1427, 
rehearing denied 74 SCt. 13, 346 
U S. 841, 98 L Ed. 362, 74 S Ct. 117, 
346 U.S. 880, 98 LEd. 386, and 74 
SCt. 511. 347 U.S. 924, 98 LEd 
1078—Danner v. U. S , DC Mo., 114 
F.Supp. 477—Smart v U. S., D.C. 
Okl., Ill F.Supp. 907, affirmed, C. 
A, 207 F.2d 841—Thomas v. U. S., 
D.C.Mo.. 81 F Supp. 881 

8. U.S—Dalehite v. U. S. Tex. 73 
SCt. 956. 346 U.S 15. 97 LEd 
1427, rehearing denied 74 S Ct 13, 
346 US. 841, 98 LEd 386, 74 S.Ct. 
117, 346 U S 880, 98 L Ed 362. and 
74 S.Ct. 511. 347 U.S. 924, 98 LEd 
1078. 

9- U.S.—Dalehite v. U. S., Tex., 73 

SCt. 956, 346 US 15, 97 LEd. 1427, 
rehearing denied 74 S Ct. 13, 346 
US 841. 98 LEd. 362, 74 S.Ct. 117, 
346 US. 880, 98 LEd. 386, and 74 
S.Ct. 511, 347 U.S. 924. 98 L.Ed. 
1078. 

10. US—Dalehite v U. S.. Tex., 73 
SCt 956. 346 U.S. 16. 97 LEd 1427. 
rehearing denied 74 S.Ct 13, 346 
U.S. 841, 98 L Ed. 362. 74 S.Ct. 117. 
346 U.S. 880, 98 L.Ed. 886, and 74 
S.Ct. 511, 347 US. 924, 98 L.Ed. 

lots. 

%L U.S.—Mid-Central Fish Co. v. 
U. S, D.C.Mo., 112 F.Supp. 792. af¬ 
firmed, C A., National Mfg. Co. v. 
U. S., 210 F.2d 263, certiorari de¬ 
nied 74 S.Ct. 778, 347 U.S. 967. 98 
L.Ed. 1108. 

12. U.S.—Mid-Central Fish Co v. U. 
S.. D.C.Mo., 112 F.Supp. 792, af¬ 
firmed, C.A., National Mfg Co. v. 
U. S., 210 F.2d 263, certiorari de¬ 
nied 74 S.Ct. 778, 347 U.S. 967, 98 
L.Ed. 1108. 


13. U.S.—Mid-Central Fish Co. v. U. 
S. T> C.Mo., 112 F Supp. 792. af¬ 
firmed, C A., National Mfg Co. v. 
U S., 210 F 2d 263. certiorari de¬ 
nied 74 S.Ct. 778, 347 U.S. 967, 98 
L.Ed. 1108. 

14. U S.—Mid-Central Fish Co v. U 
S., D C.Mo., 112 F Supp 792, af¬ 
firmed, CA, National Mfg. Co. v. 
U. S., 210 F 2d 263, certiorari de¬ 
nied 74 SCt. 778, 347 US. 967, 98 
L.Ed. 1108. 

15. U.S.—Mid-Central Fish Co. v U. 
S. D C.Mo, 112 F Supp 792, af¬ 
firmed, C.A, National Mfg. Co v. 
U. S., 210 F.2d 263, certiorari de¬ 
nied 74 SCt. 778, 847 US. 967, 98 
LEd 1108 

lft. US—Worley v. U. S., DC Or., 
119 F.Supp 719—Smart v U. S. 
D.C Okl, 111 F Supp 907. affirmed, 
CJL, 207 F.2d 841. 

17. U.S—U S. v Gray, CA.C 0 I 0 ., 
199 F.2d 239—Somerset Seafood Co. 
v U. S., CAMd, 193 F.2d 631— 
Hernandez v. U. S, DC Hawaii, 
112 F.Supp 369—Gngalauskas v. 
U. S., D C Mass , 103 F Supp. 543— 
Dishman v U. S., DCMd, 93 F. 
Supp. 567 

18. U.S.—Smith v. U. S.. D.C Del., 
116 F Supp. 801. 

19. U.S.—U. S. v. Spelar, NY.. 70 
S Ct. 10, 338 U.S. 217, 94 L.Ed. 3— 
Brewer v. U. 8., D.C.Cal., 79 F. 
Supp. 405. 

legislation of oongrass, unless 
contrary intent appears, is presumed 
to apply only within territorial juris¬ 
diction of United States, and such 
presumption is fortified by language 
of Federal Tort Claims Act and leg¬ 
islative purpose underlying it.—U. a 
v. Spelar, N.Y.. 70 S.CL 10, 838 U.S. 
217, 94 L.Ed. 8. 
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a territory subject to the sovereignty of another vision refers to governmental activities which by 
nation, 20 that is, de jure sovereignty, rather than their very nature should be free from the hindrance 
de facto, 21 and the operation of the act is thereby of a possible damage suit. 20 Combatant activities 
limited to areas which are actually a component includes both physical violence and activities neces- 
part or political subdivision of the United States, 22 sary to, and in direct connection with, actual hos¬ 
tile act being inapplicable to all lands other than tilities, 27 but the phrase does not indude all the 
those for which congress is the supreme legisla- vaned activities having an incidental relation to 
tive body. 22 some activity directly connected with previously end- 

Another exception is any claim arising out of the ed fi S ht,n S on actlve war fronts.*® 
combatant activities of the military or naval forces, Additional exceptions under the act are for any 
or the coast guard, during time of war, 24 and both claim arising out of assault, battery, 20 false im- 
of the conditions specified must exist. 25 This pro- pnsonment, false arrest, malicious prosecution, 32 


MM a fotdgft country 

(1) Belgium—Straneri v. U. 8., D. 
C.Pa., 77 F.Supp. 240. 

(2) Newfoundland.—U. 8. v. Spel- 
&r. N.Y., 70 S.Ct 10. 338 U.S. 217, 94 
L Ed. 3. 

(3) Okinawa.—Cobb v. U. 8., C.A. 
Cal.. 191 F.2d 604, certiorari denied 
72 S.Ct 360, 342 U.S 913, 96 L>.Ed 
683. 

(4) Saipan—Brunell v, U. S., DC 
N J.. 77 F Supp. 68. 

20. U.S—U a v. Spelar, NT., 70 
SCt 10. 338 US 217, 94 L Ed 3— 
Cobb v. U. S.. C A.Cal, 191 F.2d 604, 
certiorari denied 72 S Ct. 360, 342 
U.S 913, 96 LEd 683 

21 . U S —Cobb v. U. S . supra. 

22 . US—Straneri v. U S, DC Pa.. 
77 F Supp 240—Brunell v. U. S , D 
CNY.. 77 F.Supp. 68 

23 . US—Straneri v. U S, DC Pa., 
77 F.Supp 240. 

24 . US—Troyer v U S , D C Mo , 
79 F.Supp 658, appeal dismissed. 
C.A., 170 F.2d 480. 

25 . U S —J ohnson v U. 8* C A 
Wash , 170 F 2d 767. 

26. U.S—Johnson v. U. S., supra. 

27 . U S —Johnson v. U S , supra— 
Skeels v. U. S.. D.C.La., 72 F.Supp 
372 

Particular activities 

(1) A negligent abdominal opera¬ 
tion performed on soldier by army 
surgeon during wartime did not arise 
out of combatant activities—Jeffer¬ 
son v. U. a, D.C.Md, 74 F.Supp. 209. 

(2) Claim asserted by veteran who 
suffered combat injuries and who, 
while undergoing examination in con¬ 
nection with appeal from decision re¬ 
ducing his rate of disability, was 
allegedly injured by wrongful act of 
a doctor of the Veterans Administra¬ 
tion was within exception—Perucki 
v. U. S.. D.C.Pa., 80 F Supp. 959. 

(3) A claim for damages to clam 
farm, resulting from pollution of wa¬ 
ters of bay by Navy ammunition ves¬ 
sels from December. 1945, was not a 
claim arising out of combatant activ¬ 
ities.—Johnson ?, U. &, CA-Wash., 
170 F.2d 767. 


(4) Despite the semi-war activities 
that exist in the world today, provi¬ 
sion of Federal Tort Claims Act ex¬ 
empting United States from liability 
for any claim arising out of com¬ 
batant activities of military or naval 
forces or coast guard, during time of 
war, would be inapplicable to cases 
involving explosions of aircraft with 
consequent injuries to civilians.— 
Williams v. U. S., D.CFla., 115 F. 
Supp. 386. 

28. US —Johnson v. U. S., CJL 

Wash , 170 F 2d 767. 

29. US—Moos v. U. S, D.C.Mmn., 

118 F Supp. 275. 

Statute does not limit such exclu¬ 
sion to actions arising out of inten¬ 
tional or violent torts—Moos v. U 
S , supra. 

Abolishing the crime 

A state may not circumvent this 
exception to government liability by 
merely abolishing the crime common¬ 
ly known as an assault and battery 
and entitling such acts, instead, as a 
“hurting "—Stepp v. U S , C A Va , 
207 F 2d 909, certiorari denied 74 S. 
Ct 627, 347 US. 933, 98 LEd. 1084. 
Particular acts 

| (1) Where regulations provided 

i that army sentry was to draw his 
| automatic pistol in order to make an 
| mrrest, and he drew the pistol pursu¬ 
ant to regulations for purpose of 
making an arrest, his conduct in 
drawing the pistol did not constitute 
an assault.—Tastor v. U. S., D.C.Cal., 
124 F.Supp. 548. 

(2) Assault and battery, includes 
action of surgeon in operating on pa¬ 
tient's right leg where operation was 
planned for left leg, where hospital 
employees' alleged negligence in 
transferring Bite of operation and 
thereby delaying wanted operation 
arose out of assault and battery 
which surgeon committed in per¬ 
forming operation, the fact that such 
negligence might have occurred prior 
to assault and battery was immateri¬ 
al.—Moos v. U. S., D.C.Minn., 118 F. 
Supp. 275. 

(3) Action for injuries to inmate 
of United States Public Health Serv¬ 
ice Hospital as a result of being 
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stabbed by another Inmate thereof 
because of Government's alleged neg¬ 
ligence in failing to provide supervi¬ 
sion and control was not barred by 
exception of any claim arising out of 
assault and battery, since exception 
precludes recovery only when assault 
or battery is inflicted by government 
employee.—Panella v. U. S. # C.A.N.Y., 
216 F.2d 622 

(4) Death of civilian seaman as 
result of being shot by guard, on 
seaman's refusal to stop in order 
that package carried by him might 
be investigated to see if it contained 
intoxicating liquor, which guard was 
ordered to prevent seaman from car¬ 
rying on to dock, was the result of an 
assault and battery, through inten¬ 
tional use of excessive force in mak¬ 
ing an arrest.—Stepp v. U. S„ C.A. 
Va. 207 F 2d 909, certiorari denied 74 
S Ct. 627, 347 U.S. 933. 98 L.Ed. 1084. 

(5) Alleged action of army ser¬ 
geant in criminal Investigation in 
grilling civilian for unreasonably 
long time and in addressing to civil¬ 
ian excessive repetitive questions 
concerning delicate personal subjects 
connected with marital and personal 
conduct of husband of civilian, and 
not related to person whom sergeant 
was investigating, which acts alleg¬ 
edly proxlmately caused civilian to 
sustain a psychic trauma and psycho¬ 
sis, if willful, constituted an “as¬ 
sault.’’—U. S. v. Hambleton, C.A. 
Wash., 185 F 2d 564, 23 A.L.R.2d 668. 

3a US— Forgione T. U. 8., C.A.Pa., 

202 F 2d 249. certiorari dented 73 

S.Ct. 950, 345 U.S, 966. 97 KEd. 

1384. 

Particular acts 

(1) False arrest and Imprisonment 
being of very gist and essence of 
honorably discharged soldier’s causa 
of action against United States for 
injuries caused by his arrest and Im¬ 
prisonment for desertion from army 
as result of government's alleged 
negligent failure to kwfp his military 
records properly, such section was not 
within scope of act.—Duenges v. U. 
S.. D.C.N.Y., 114 F.Supp. 751. 

(2) Action for alleged conspiracy 
of government officials and another 
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abuse of process, 91 misrepresentation, deceit, 32 in¬ 
terference with contract rights, 83 and any claim 
arising in respect of the assessment or collection 
of any tax or customs duty,* 4 or the detention of 
any goods or merchandise by any officer of customs 
or excise or any other law enforcement officer. 86 


91 G.J.& 

§ 119. Statutory Charges and Liabilities 

Various statutory charges and liabilities are dis¬ 
cussed elsewhere in this title. 

Examine Pocket Parts for later cases. 


VL FISCAL MANAGEMENT 


§ 120. In General 

The management of the fiscal affairs of the govern¬ 
ment ia vested in congress; and congress has the power 
to borrow money on the pledge of the credit of the United 
States. In doing business in the market place the obli¬ 
gations and duties of the government are to be measured 
by the rules of the market place. 

The powers and authority of the government with 
respect to its fiscal affairs are vested in congress. 36 
Thus, congress may borrow money, as appears be¬ 
low, and make appropriations, as discussed infra § 
123. 


Borrowing money . Under the Constitution, Art. 
1, § 8, clause 2, congress may borrow money. 87 
The power to borrow money is a power to raise 
money on the pledge of the credit of the United 
States 38 and may be exercised to meet either pres¬ 
ent or anticipated expenses and liabilities of the 
government. 38 Moreover, congress may resort to 
any measure which is appropriate and conduces 
to that end and which is not prohibited or inconsist¬ 
ent with the letter and spirit of the constitution; 40 
and congress may fix the amount to be borrowed 


to obtain plaintiff's conviction of in¬ 
come tax evasion with perjured tes¬ 
timony was within category of 
claims arising out of false imprison¬ 
ment, false arrest or malicious pros¬ 
ecution—Tlnkoff v. U. S, CAI11., 
211 F.2d 890. 

31. US.—Chambers v U. S. f D.C. 
Kan., 107 F.Supp. 601. 

32. US—National Mfg. Co. ▼. U 
S.. C.A.8, 210 F.2d 263, certiorari 
denied 74 SCt 778, 347 US 967, 
98 L Ed. 1108. 

M lIlsrepr«Mntation.* v includes negli¬ 
gent misrepresentation.—Jones v. U. 
S., CJLN.Y., 207 F 2d 663, certiorari 
denied 74 S Ct. 518, 347 U.S. 921, 98 L. 
Ed. 1075, rehearing denied 74 S.Ct 
€27, 347 U.S. 940, 98 LEd. 1089. 
Fsrttimlar iota 

(1) Actions of plaintiffs whose pri¬ 
vate business premises were inundat¬ 
ed by flood waters when government 
employees allegedly carelessly and 
negligently disseminated misinfor¬ 
mation concerning the course and 
action of flood waters, with result 
that plaintiffs were misinformed and 
suffered damage, was based on a 
'“misrepresentation" capable of ex¬ 
cluding coverage, even though a neg¬ 
ligent misrepresentation was involv¬ 
ed.—National Mfg. Co v U. S, C.A. 
Mo., 210 F 2d 263, certiorari denied 
74 S.Ct 778, 347 U.S. 967, 98 LEd. 
1108. 

(2) Suit for loss suffered ip sale 
of stock in corporation, engaged in 
production of oil on realty leased 
from the United States, in reliance 
on alleged negligent and wilful mis¬ 
representation of government as to 
estimated oil-producing capacity of 
realty was barred.—Jones v u S., C. 
A.N.Y„ 207 F.2d 563, certiorari denied 


74 SCt 518, 347 U.S. 921, 98 LEd. 
1075, rehearing denied 74 SCt. 627, 
347 U S. 940, 98 L.Ed. 1089. 

33. US—Nicholson v. U. S, CA. 
Ga., 177 F.2d 768. 

Contract relationships 

(1) Statute does not relate to torts 
committed by persons sustaining 
contract relationships, but affects 
only the particular kind of tort de¬ 
scribed as “interference with con¬ 
tract rights " The statute was no bar 
to action by contractor against the 
United States for negligence of pris¬ 
oners of war and their guard while 
working on contractor's premises un¬ 
der written contract.—Nicholson v. 
U. S., supra. 

(2) Provision of contract by Unit¬ 
ed States for prisoner of war labor, 
allowing compensation for damages 
to property in excess of damages 
normally occasioned by civil workers, 
providing allowance was to be with¬ 
out prejudice to other rights which 
contractor might have, did not pre¬ 
clude contractor from bringing tort 
action against the United States un¬ 
der the Federal Tort Claims Act for 
damages from fire allegedly caused 
by negligence of prisoners of war and 
their guard while working under 
written contract —Nicholson v. U. 
S., supra. 

34. U.S.—Broadway Open Air Thea¬ 
tre v. U. S, C.A.Va., 208 F.2d 267. 

38. U.S.—Chambers v. U. S., D.C. 
Kan., 107 F.Supp. 601. 

36. U.S—U. S. v. Realty Co., La., 16 
SCt 1120, 163 U.S. 427, 41 LEO. 
215. 

Ind—Thayer v. Hedges, 23 Ind. 141. 

37. U.S.—U. S. v. Kay. CCA.N.Y., 
89 F.2d 19, vacated on other 
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grounds 58 S.Ct 468, 303 U.S. 1, 82 
L.Ed 607. 

Cal—Davies v. Beach, 168 P.2d 452. 
74 Cal App.2d 304. 

Ind—Lutz v. Arnold. 193 NR 840. 
208 Ind. 480. rehearing overruled 
196 NE 702. 208 Ind 480 
La—Succession of Tanner, App., 24 
So 2d 642. 

Minn.—Connell v. Bauer, 61 N.W 2d 
177. 

Neb—In re Hendricksen’s Estate. 56 
NW.2d 711, 156 Neb. 463, certio¬ 
rari denied Kelly v. Rohn, 74 S Ct 
68, 346 US 854, 98 LEd 368 
Nev.—Stephens v. First Nat. Bank of 
Nev.. 196 P 2d 756. 65 Nev 352. 
N.J.—Franklin Washington Trust Co. 
v. Beltram. 29 A.2d 854, 133 N.J. 
Eq. 11. 

NY—In re Deyo's Estate, 42 N.Y.S. 

2d 379, 180 Misc. 32. 

Tenn.—Nashville Trust Co. v. Evans, 
258 S.W.2d 761, 258 Tenn. 211. 

38 . U S—Perry v. U. S., CtCl, 65 S. 
Ct 432, 294 U.S. 830, 79 LEd 912, 
95 A L.R. 1335—Legal Tender Cas¬ 
es, N.Y., 4 S.Ct 122, 128, 110 US. 
421, 28 L.Ed. 204. 

La.—Succession of Tanner, App, 24 
So.2d 642. 

N.J.—Franklin Washington Trust Co. 
v. Beltram, 29 A.2d 854, 133 N.J 
Eq. 11. 

N.Y.—In re Deyo's Estate, 42 N.Y S. 
2d 379, 180 Misc. 82. 

39. U.8.—Legal Tender Cases, N.Y., 
4 S.Ct. 122, 128, 110 U.a 421, 28 L. 
Ed. 204. 

4a Ind.—Thayer v. Hedges, 23 Ind. 
141. 

65 C.J. p 1266 note 69. 

Issuance of obligations see infra ff 
126-128. 
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and the terms of payment. 41 The power to borrow 
is without restrictions other than that the purpose 
of the borrowing must be in furtherance of gen¬ 
eral or national as distinguished from local pur¬ 
poses. 42 Since the power of public officers to in¬ 
cur indebtedness is by statute limited to the ap¬ 
propriation made by congress for that fiscal year, 
no officer may, by evasion or indirection, create a 
greater liability. 43 

Obligations and duties of government in doing 
business. When the federal government does busi¬ 
ness in the market or m the business place, as with 
a bank, similar to the transactions between individ¬ 
uals and a bank, then the obligations, liabilities, and 
duties of the government in the eyes of the law 
are to be measured by the methods and rules of the 
market place and not by the laws and rules applica¬ 
ble to sovereign powers. 4 ' 4 Accordingly, where the 
United States has constitutionally and lawfully un¬ 
dertaken a fiscal obligation, congress may not there¬ 
after alter or destroy such obligation. 45 

§ 121. Collection and Custody of Funds 

Congress has the control and custody of funds col¬ 
lected, as by taxes. 

Under Article 1, § 8, clause 1 of the constitution, 
congress is empowered to lay taxes, under require¬ 
ments of uniformity and apportionment, in order 
to pay the debts and provide for the common de¬ 
fense and general welfare of the United States, as 
discussed m Internal Revenue §§ 2-8, and has the 
control and custody of funds so collected. 44 Con¬ 
gress has the power to change the use and disposi- 
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tion of a fund if it should consider that course nec¬ 
essary and proper, 4 ? and can rescind its former 
action and decline to recognize the obligation. 44 
However, when congress directs a fund to be placed 
in the treasury for the payment of specific obliga¬ 
tions, the government is a trustee, 44 and is bound 
at its peril to see to the proper application of the 
fund. 54 

As long as money remains in the hands of a fiscal 
or disbursing officer of the United States, it is as 
much the money of the United States as though it 
had not been drawn from the treasury. 51 An ac¬ 
tion by a third person to recover possession of such 
money or property may not be maintained against 
such officer in his individual capacity; 52 nor may he 
be sued in assumpsit therefor; 53 and the money is 
exempt from the claims of the custodian. 54 When 
money of the United States is received by one pub¬ 
lic agent from another, whether received in an offi¬ 
cial or private capacity, it is received to the use of 
the United States, which may recover it against 
the receiver. 55 

Postal savings depositories see Post Office §§ 68, 
69. 

§ 122. Disbursement of Funds 

Congress has the power to pay debts and provide for 
the common defense; and federal officers entrusted with 
federal funds may make disbursements thereof only In 
conformity with the law. 

Under article 1, § 8, clause 1 of the constitution, 
congress has the power to pay debts and provide 
for the common defense in connection with its 


41. US—Perry v U S.. CtCl, 55 
S Ct. 432. 294 U.S 330. 79 L Ed 912. 
95 A.LR 1335—U. S v. Dauphin 
Deposit Trust Co, D.C Pa., 50 F. 
Supp 73 

Cal—Davies v Beach, 168 P.2d 452, 
74 Cal App 2d 304 

La—Succession of Tanner, App, 24 
So 2d 642. 

Minn—Connell v. Bauer, €1 N.W2d 
177. 

Neb.—In re Hendricksen's Estate, 56 
N.W.2d 711, 156 Neb. 463. certiorari 
denied Kelly v. Rohn. 74 SCt. 68, 
346 US 854. 98 L Ed. 368. 

N J.—Franklin Washington Trust Co. 
v. Bel tram, 29 A.2d 854, 133 N.J. 
Eq. 11. 

Ohio—Laufersweiler v. Richmond. 8 
Ohio Supp 76. 

48. U.S —U. S. v. Kay. C.C.A.N.Y., 
89 F.2d 19, vacated on other 
grounds 58 S.Ct 468, 303 U.S. 1, 82 
L.Ed. 607. 

Eornt Owners' Loan Act hold valid 

US.—U. 8. v Kay, supra—Prato v. 
Homo Owners* Loan Corp., D.C. 


Mass., 24 F.Supp. 844, reversed on 
other grounds, C C.A., 106 F.2d 128. 
43. US —Hooe v. U S , 43 Ct.Cl 245. 
affirmed 31 SCt. 85, 218 U.S 322, 54 
L« Ed. 1055. 

65 C.J. p 1364 note 37. 

4ft. N.Y—Maryland Cas. Co. v. Cen¬ 
tral Trust Co., 39 N Y S 2d 293, 265 
AppDiv. 416, appeal denied 42 N 
YS 2d 913, 266 AppDiv. 821, mo¬ 
tion dismissed 50 N.E.2d 1022, 291 
N.Y. 641. 

45. US—Perry v United States. Ct. 
Cl.. 55 S.Ct. 432—The Pietro Camp- 
anella. D.C.Md., 73 F.Supp 18. 

48. U.S.—U. S. v. Realty Co., La. 
16 S.Ct. 1120, 163 US. 427, 41 L. 
Ed. 215. 

47. D C —Haskins Bros. & Co. ▼. 
Morgenth&u, 85 F.2d 677. 66 App. 
DC. 178, certiorari denied 57 S.Ct. 
118, 299 US 588. 81 LEd. 433 

48. D.C —Haskins Bros. & Co. ▼. 
Morgenthau, supra. 

49. U.S.—Burnell v. U. S., 44 Ct Cl. 
535. 


50. U.S.—Burnell v. U. S.. supra. 

65 C J. p 1365 note 55. 

51. U S —Buchanan v. Alexander, 
Va.. 4 How. 20, 11 L Ed. 857—Banco 
de Espana v. Federal Reserve Bank 
of New York, DC.N.Y., 28 F.Supp. 
958, affirmed. C.C.A., 114 F.2d 438. 

“Disbursing offloer” defined 

The term has been defined by stat¬ 
ute as “any officer of the United 
States ‘having any public money In¬ 
trusted to him for disbursement.* *'— 
U. S. Rev. St. 8f 8620. 5488 [quot 
Dig. Op. Judge Adv. Gen. p 889]. 

52. U.S.—Banco de Espana ▼. Fed¬ 
eral Reserve Bank of New York, 
D.C.N.Y., 28 F.Supp. 958, affirmed. 
C.C.A., 114 F.2d 438. 

53. U.S.—Morgan v. Van Dyck. CC. 
N.Y., 17 F.Caa.No.9,810, 7 Blatchf. 
147. 

65 C.J. p 1364 note 40. ^ 

54. 2 Op.Atty.Gen. 679. 

56. U.S.—U. S. v. Buford. Ky„ 8 
Pet. 12, 7 L.Bd. 685. 
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power to lay taxes. 66 Accordingly, congress has 
the authority to impose new debts or obligations and 
create a new cause of action against the United 
States. 67 The debts for the payment of which con¬ 
gress may provide are not limited to those evi¬ 
denced by some written obligation, or otherwise of 
a strictly legal character, but include those of mere¬ 
ly moral obligation. 68 However, a grant of public 
funds may not be made to an individual where there 
is no legal, equitable, or moral right to such funds 69 
The terms on which funds are to be paid out by 
the United States depend on the terms of the bill 
providing for the payment of such funds; 60 and 
whether states or state agencies are entitled to re¬ 
ceive funds as provided by a statute depends on 
whether such states or agencies come within the 
terms of the statute. 61 Private acts authorizing 
payment out of moneys of the United States are 
to be strictly construed when rights against the 
United States under them are asserted. 62 In any 
event, the rules regulating the disbursement of pub¬ 
lic funds do not apply to funds which do not belong 
or are not within the control of the United States. 63 

Federal officers entrusted with federal funds are 
in effect mandatories of limited and defined com¬ 


mission, 64 and may disburse such funds only in con¬ 
formity with the law, 66 and have no other right 
in the money; 66 and generally the government is 
not bound by its officers* action in making unau¬ 
thorized payments of government moneys, 67 even 
though they do so because of a misconstruction of 
the law under which they assume to act. 68 Where 
the disbursement of funds on behalf of the United 
States is placed in the hands of a federal agency 
the rules governing public administrative bodies and 
procedure generally, discussed in Public Adminis¬ 
trative Bodies and Procedure, apply as to the pro¬ 
ceedings of such agency and proceedings for re¬ 
view of its determinations. 69 Under the Budget 
and Accounting Act, 31 U.S.C.A. § 1 et seq, the 
comptroller general has the authority and the duty 
to control and direct the General Accounting Of¬ 
fice; 70 and it is the duty of disbursing officers to 
submit to him, and his corresponding duty to an¬ 
swer, questions involving the paying out of federal 
funds. 71 An act of congress prohibiting the ad¬ 
vance of public money, in any case whatsoever, to 
the disbursing officers of the government, except un¬ 
der the special direction of the president, does not 
require the personal and ministerial performance of 


56. US—Hart Coal Corporation v. 
Sparks. DC.Ky., 7 F.Supp. 16. va¬ 
cated on other grounds, CCA., 
Sparks v. Hart Coal Corporation, 74 
F 2d 697. 

Power held not separable from tax¬ 
ing power 

U.S —Hart Coal Corporation v. 
Sparks, DCKy, 7 FSupp. 16, va¬ 
cated on other grounds, CCA, 
Sparks v. Hart Coal Corporation, 
74 F.2d 697. 

57. U S —Pope v. United States. Ct. 
Cl, 66 S Ct. 16. 323 U.S. 1. 89 L Ed. 
3—Burkhardt v. U. S. t 84 F.Supp. 
653. 113 Ct.Cl. 658. 

58. US —Pope v. United States. Ct. 
Cl, 65 S Ct 16, 323 U S. 1, 89 L.Ed. 
3—Burkhardt v U. S„ 84 F.Supp. 
553, 113 Ct.Cl. 668. 

65 C J p 1266 note 75. 

The payment of a gratuity is with¬ 
in the discretion of the congress.— 
Waring v. U. S.. 127 Ct.Cl. 336. 

59. Pa—Harbold v. City of Reading, 
49 A 2d 817, 355 Pa. 253. 

60 . Nev.—Clark County v. State, 199 
P.2d 137, 66 Nev. 490. 

61 . Okl.—State ex rel. Public Wel¬ 

fare Commission v. Malheur Coun¬ 
ty Court, 203 P.2d 305. 166 Okl. 
392. | 

Social Security Act 
Or.—State ex rel. Public Welfare 
Commission v. Malheur County 
Court, 203 P.2d 305, 185 Or. 392. 

68 . U.S.—Maryland Cas. Co. v. U. S. v 


D.C Md.. 63 F Supp. 629. affirmed, 
C C.A. 155 F 2d 823. 

63. D.C.—Laughlin v. Clephane, D 
C., 77 F.Supp. 103 

Fund controlled by Committee on 
Admissions and Grievances, accumu¬ 
lated to make effective the rules 
promulgated by district court, did 
not belong to United States but to 
the court and was to be administered 
as outlined by court.—Laughlin v. 
Clephane, supra. 

State funds on deposit 

State unemployment funds deposit¬ 
ed in federal unemployment trust 
fund are a continuing appropriation 
for specific purpose, and federal gov¬ 
ernment does not obtain title to mon¬ 
ey but holds it m trust for state Un¬ 
employment Reserves Commission 
which is bound to administer money 
m accordance with Unemployment 
Reserves Act.—Gillum v. Johnson, 62 
P 2d 1037, 7 Cal.2d 744, 108 A L.R. 
595, rehearing denied 63 P.2d 810, 
7 Cal 2d 744, 108 A.L.R 595. 

64. D C —-Haskin Bros. & Co. v. Mor¬ 
gen thau, 85 F 2d 677, 66 AppD.C. 
178, certiorari denied 67 S.Ct. 118, 
299 US. 588, 81 L.Ed 433 

65. DC —Haskin Bros. St Co. v. Mor- 
genthau, supra. 

Direction of congress or submission 
to suit 

Tax collected and deposited in 
treasury may not be withdrawn and 
disbursed by custodian thereof until 
directed to do so by act of congress 
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or until the United States shall sub¬ 
mit to be sued to determine its dis¬ 
position, whether act under which 
tax was collected is constitutional or 
unconstitutional —Haskins Bros & 
Co. v Morgenthau. supra. 

66. DC—Haskins Bros. & Co. V. 
Morgenthau, supra 

67. US —IT S v Hagan. Cushing 
Co, D C Idaho, 29 F Supp. 564 

68. US —U. S. v. Hagan, Cushing 
Co., supra. 

69. U S —City of Dallas, Tex v 
Rentzel, CAS. 172 F 2d 122, certio¬ 
rari denied 70 S Ct. 99, 338 U.S. 858, 
94 L Ed. 525 

70. D.C.—Brunswick v Elliott, 103 
F.2d 746, 70 App.D.C 45 

Intention behind legislation 

The Budget and Accounting Act 
was intended to effect as independent 
a supervision of the accounts of the 
government as possible.—Brunswick 
v. Elliott, supra. 

71. D.C.—Brunswick v. Elliott, su¬ 
pra. 

Particular questions 
Under statute, the comptroller 
general was required to make inquiry 
' and answer question presented by 
president of Civil Service Commis¬ 
sion whether a retired foreign service 
officer is entitled to receive concur¬ 
rently an annuity for disability and 
compensation for services rendered 
as a civilian employee —Brunswick ▼. 
Elliott, supra. 
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this duty to be exercised in every instance by the 
president under his own hand; 72 and as the presi¬ 
dent speaks and acts through the heads of depart¬ 
ments in reference to the business committed to 
them, if money is advanced by the direction of the 
head of the proper department the direction of the 
president will be presumed. 73 However, the act 
does not authorize submission of a question as to 
payment of a salary fixed by law, and for which 
an appropriation has been made. 74 

Interest on loans. Where the government has 
made a loan it may take a note in return, and under 
provisions to that effect the borrower may be re¬ 
quired to pay interest on the indebtedness, 75 the 
amount of interest depending on the statutory pro¬ 
vision authorizing the loan and the construction 
thereof. 75 

§ 123. -Appropriations 

a. In general 

b. Restrictions or conditions on use of 

funds 

a. In General 

No money may be drawn from the treasury, but In 
consequence of an appropriation, and only congress has 


the power to make appropriations, which It may do for 
general or national purposes. 

Under the Constitution Art. l f § 9, clause 7, no 
money may be drawn from the treasury, but in con¬ 
sequence of appropriations made by law. 77 This 
provision was intended as a restriction on the dis¬ 
bursing authority of the executive department, 7,3 
and means simply that no money may be paid out 
of the treasury unless it has been appropriated by 
an act of congress; 79 and congress, and only con¬ 
gress, has the power to make appropriations, 30 
as a power incidental to the power to lay taxes 
and provide for the general welfare. 31 Thus, an 
appropriation of funds is described as the legis¬ 
lative authorization prescribed by the constitution 
that money may be paid out at the treasury, 32 the 
setting aside by congress of a designated amount of 
public money for a designated purpose. 83 Accord¬ 
ingly, disbursing officers of the treasury are not au¬ 
thorized to draw, or the treasurer to pay, from the 
specific appropriations any sums other than those 
authorized by law on account of the appropriations, 
respectively. 34 However, the constitutional re¬ 
quirement relates only to public funds, such as 
funds arising from taxes and customs, which are 
required by law to be deposited in the treasury; 85 


72. US—Williams v. U S, Dist 
Col.. I How 290. llLEd 135. 

65 C J. p 1365 note 44. 

73. US—U S v Cutter, CCNH, 
25 F Cas No.14,911. 2 Curt. 617. 

74. U S —Smith v. Jackson, Canal 
Zone. 241 F 747. 154 CCA. 449. 
affirmed 38 S Ct. 353. 246 US. 388, 
62 L Ed. 788 

75. U S —Baltimore Mail S S Co. v. 
U. S.. DCMd, 7 FSupp 631, re¬ 
versed on other grounds, CCA, 76 
F 2d 582, certiorari denied 56 S.Ct. 
Ill, 296 U.S. 595, 80 L Ed. 421. 

Sate of loan 

Date of notes representing govern¬ 
ment loan for reconstruction of ves¬ 
sel. and when mortgage securing 
loan was executed, was held date 
when loan was made as basis for de¬ 
termining interest payable.—Balti¬ 
more Mail S. S. Co. v. U. S., supra. 

76. US—Baltimore Mail S. S. Co. v. 
U. S, supra. 

Provisions construed 

Statute providing for interest on 
government loans for construction 
of vessels was held to contemplate 
rate of interest not lower than two 
and one-half per cent, the rate on 
postal savings bonds, and to make 
applicable next highest yield to orig¬ 
inal subscriber on other government 
obligations issued subsequent to 
April 6,1917, and outstanding at time 


government loan was made.—Balti¬ 
more Mail S. S Co. v U. S., supra. 

77. U S —Cincinnati Soap Co. v. U. 
S , Neb . 57 S Ct 764. 301 U S. 308, 
81 L Ed 1122—Stewart v U S. 
Civil Service Commission, D C Ga , 
45 F Supp 697 

N J —Brown v Honiss, 68 A. 150, 
158, 74 N.J Law 501 

78. U S.—Cincinnati Soap Co v. U. 

S., Neb. 67 S.Ct. 764, 301 US 308, 
81 L Ed 1122 

79. U.S—Cincinnati Soap Co. v. U. 

S., supra. 

DC—Cummings v. Hardee, 102 F.2d 
622, 70 App D C 18, certiorari de¬ 
nied Hardee v. Murphy, 59 S Ct. 
1033, 307 US. 637, 83 LEd. 1518— 
Haskins Bros. & Co v. Morgen- 
thau, 85 F 2d 677, 66 App D C 178, 
certiorari denied 57 S Ct. 118, 299 
U.S. 588, 81 L Ed 433 
Limitation on authority of disbursing 
offioers 

An officer of the United States may 
not pay claims against the United 
States or debts of the United States 
until an appropriation has been made 
by congress for that express pur¬ 
pose—Maryland Cas. Co. v. U. S. f C. 
C.A Mi, 155 F.2d 823. 

80. U.S.—•State of Ohio v. U. S. Civ¬ 
il Service Commission, D C.Ohio, 
65 F.Supp. 776—Burkhardt v. U. 

S., 84 F Supp. 553, 113 Ct Cl. 658. 

65 C.J. P 1266 note 66. 
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Ho suit may be brought to enforce 
the making of an appropriation — 
Haskins Bros. & Co. v. Morgenthau, 
85 F 2d 677, 66 App.D.C. 178. certio¬ 
rari denied 57 S Ct. 118, 299 U S. 588, 
81 L Ed 433. 

81. U.S —U. S v. Realty Co, La, 16 
S.Ct. 1120, 163 US. 427, 443, 41 
LEd. 215—U. S. v. Kay. C C.A.N. 
Y, 89 F 2d 19, certiorari granted 
Kay v. U. S, 57 S Ct 943, 301 U.S. 
679, 81 LEd. 1338, vacated on oth¬ 
er grounds 58 S Ct. 468, 303 U.S. 1, 
82 L Ed. 607. 

82. U.S.—Campagna v. U. S., 26 Ct. 
CL 316, 317. 

83. US—Geddes v. U. S-, 38 Ct.Cl. 
428, 444. 

84. D.C —Cloutier v. Morgenthau, 88 
F 2d 846, 67 App D.C. 3. 

65 C J. p 1365 note 46. 

85. US—Varney v. Warehime, CC. 
AOhio, 147 F.2d 238, certiorari de¬ 
nied 65 S.Ct. 1575, 325 US. 882, 89 
L.Ed 1997, rehearing denied 66 
S Ct. 15, 326 U.S. 805, 90 L Ed. 490. 

Social security funds 
Proceeds of excise imposed on em¬ 
ployer by Social Security Act, when 
collected and paid intfjj&reasury, are 
subject to appropriation like public 
moneys generally.—Chas. CfetSteward 
Mach. Co. ▼. Davis, Ala., W«i 883, 
301 U.S. 548. 81 LfclScL 1279, Iff AX.. 
R. 1293. 
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and the requirement has no application to money 
received and held by the United States in trust for a 
particular use; 86 nor does the mere fact that mon¬ 
eys are received by federal agencies m the law¬ 
ful exercise of their public function, standing alone, 
make them public funds within the requirement. 87 
The appropriation by congress of funds for the use 
of new agencies created by the president stands as 
confirmation and ratification of the president’s ac¬ 
tion. 88 

Sufficiency of appropriation biU. In passing an 
appropriation act, congress is not required to set out 
with particularity each item in an appropriation 
as a requisite of validity, 89 and it is enough that 
the appropriation is identifiable sufficiently to make 
clear the intent of congress. 90 If a tax is good as 
a tax, and the specified purpose to which it is to 
be devoted is one which would sustain a subse¬ 


quent and separate appropriation made out of the 
general funds of the treasury, neither the tax nor 
the appropriation is made invalid by being bound 
to the other in the same act of legislation. 91 

Appropriations for general or national purposes. 
The power of congress to authorize expenditures, 
impliedly conferred by the general welfare clause, 
is not limited by the direct grants of legislative 
power found in other clauses of the constitution, 92 
but is limited in that congress is required to act 
merely in furtherance of general or national pur¬ 
poses as distinguished from particular or local pur¬ 
poses. 93 The line of demarcation between general 
welfare and a particular welfare is to be determined 
largely by a solution of the question as to whether 
the problem presented is national in scope or mere¬ 
ly local, 94 and is in the first instance a matter for 


OS. U S.—-Varney v Warehime, C C 
AOhio, 147 P 2d 238. certiorari de¬ 
nied 65 S Ct 1575, 325 U S. 882, 89 
LEd. 1997, rehearing denied 66 S 
Ct. 15. 326 U.S. 805, 90 L Ed. 490 
Particular funds held In trust 

(1) The government’s payment to 
tenants of amounts directed by dis¬ 
trict court judgment to be paid by 
landlords to United States treasurer 
for disbursement to tenants as rental 
overcharges would not be unlawful 
appropriation In violation of consti¬ 
tution, as money is held by govern¬ 
ment in trust for such tenants — 
Emery v. U. S.. C.A Cal, 186 F 2d 900, 
certiorari denied 71 S.Ct. 796, 341 U. 
S. 925. 95 L Ed. 1357. 

(2) Funds accumulated by assess¬ 
ment on milk handlers pursuant to 
order promulgated by War Food Ad¬ 
ministrator directing assessment of 
costs of supervision against milk 
handlers were not “public funds." 
within constitutional provision that 
no moneys shall be drawn from 
treasury, but in consauence of appro¬ 
priations made by law, but were 
“trust funds’* to be retained and 
disbursed by market agent appointed 
by Food Administrator without de¬ 
posit into treasury of United States. 
—Varney v. Warehime, C.C AOhio, 
147 F 2d 238, certiorari denied 65 S. 
Ct. 1575, 325 U.S 882, 89 L.Ed. 1997, 
rehearing denied 66 S.Ct. 15, 326 U.S. 
805, 90 L Ed. 490. 

87. U.S.-—Varney v. Warehime, su¬ 
pra. 

88 . U.S.—Fleming v. Mohawk 
Wrecking & Lumber Co., AppDC., 
67 S.Ct. 1129, 831 U.S. Ill, 91 LEd 
1375. 

89. US.—U. 3. v. Stat^Bridge Com¬ 
mission of Mich., D.C Mich., 109 
F.Supp. $90. 

90. U.S—U. S. ▼. State Bridge Com¬ 
mission of Mich., supra. 


91. U S —Cincinnati Soap Co. v. U 
S.. Neb , 57 S Ct 764, 301 U.S. 308, 
81 L.Ed. 1122. 

Tax receipts as valid measure of ap¬ 
propriation 

That congress, in taxing processing 
of cocoanut oil and providing that 
all such taxes collected with respect 
to cocoanut oil wholly of Philippine 
production shall be held as a separate 
fund and paid into the treasury of 
the Philippine Islands, chose to adopt 
the quantum of receipts from the 
particular tax as a measure of the 
appropriation to the Philippine 
Treasury, is not a valid basis for 
challenging its power to make the 
appropriation —Cincinnati Soap Co 
v. U. S , supra. 

92. U.S.—U. S. v Butler, Mass, 56 
SCt 312, 297 US. 1, 80 LEd. 477, 
102 AL R 914—U S. v. Kay, C.C A. 
NT., 89 F.2d 19, vacated on other 
grounds 58 S.Ct 468, 303 U S. 1, 82 
L Ed. 607—Greenwood County v. 
Duke Power Co, CCAS.C, 81 F. 
2d 986, reversed on other grounds 
57 S.Ct. 202, 299 U.S. 259, 81 L Ed. 
173—Walker v. Home Owners' 
Loan Corporation, DC.Cal, 25 F. 
Supp 589. 

S.C.—McNulty v. Owens, 199 S.E. 425, 
188 S.C. 377. 

93. U.S.—U. S. v. Kay. C.C.A.N.T., 

89 F.2d 19, vacated on other 
grounds 58 SCt. 468, 308 U.S. 1, 82 
L Ed 607—U. S. v. Cain. D.C.Miss , 
113 F.Supp. 304, affirmed, C.A, Cain 
v. U. 8., 211 F 2d 375, certiorari 
denied 74 S Ct. 868—U. S. v. Boyle, 
D.C Ohio, 52 F Supp. 906, affirmed 
City of Cleveland v. U. S., 65 S Ct 
280, 323 U.S. 329, 89 LEd. 274— 
U. S. v. Brooks, DC.Wash, 28 F. 
Supp. 712—Walker v. Home Own¬ 
ers' Loan Corp., D.C.CaL, 25 F 
Supp. 589—Washington Water 

Power Co. v. City of Coeur d'Alene, 
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DC Idaho. 9 F.Supp. 263—Missouri 
Utilities Co. v. City of California. 
D.C Mo., 8 F.Supp 454, appeal dis¬ 
missed. CCA, 79 F2d 1003 
Ala—Beeland Wholesale Co v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 
Municipal, county, state, or federal 
purpose 

(1) Fact that a governmental proj¬ 
ect may respond to a municipal, coun¬ 
ty, state, or federal purpose, or all 
may coalesce in the same project, 
does not inhibit the federal govern¬ 
ment from contributing to the proj¬ 
ect—State ex rel. Gibbs v. Gordon, 
189 So 437, 138 Fla. 312. 

(2) Federal government through 
agencies provided by it may make 
loans to a county or municipality 
to construct or aid in the construc¬ 
tion of municipal or county projects. 
—State ex rel Cole v. Keller, 176 So. 
176, 129 Fla. 276. 

94. U.S.—First Federal Sav. 8b Loan 
Ass'n of Wisconsin v. Loomis. C.C. 
AWis, 97 F.2d 831, 121 A.LR 99, 
certiorari dismissed Martin v. First 
Federal Sav. & Loan Ass'n, 59 8. 
Ct. 363, 305 U.S. 666, 83 L.Ed. 432. 
"Public purpose" 

Congress' power to appropriate 
! money for general welfare is not 
limited to appropriations for public 
purposes in narrow sense.—Missouri 
Utilities Co. v. City of California, D. 
C Mo, 8 F.Supp. 454, appeal dismiss¬ 
ed, C C.A, 79 F 2d 1003. 

Belief of general eoonomio distress 
(1) Purpose and Intent of congress 
in enacting the Federal Emergency 
Farm Mortgage Act was to aid dis¬ 
tressed farm owners, and it was in¬ 
tended to preserve farm homes by 
avoiding foreclosure, gathering in¬ 
debtedness into one obligation held 
by the federal government, reducing 
interest rates, and providing for 
long-term liquidation.—Johnstown 
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the discretion of congress, 96 whose determination 
will be respected by the courts unless it is clearly 
wrong, or palpably without reasonable foundation, 
or is shown to involve an impossibility. 96 How¬ 
ever, the congressional power is limited by the con¬ 
stitutional provision reserving to the states all pow¬ 


ers not expressly granted to the United States, 97 
and by provisions as to due process. 96 

Construction and operation . An appropriation act 
will be reasonably construed, 99 in view of the situa¬ 
tion and the purpose of the legislation. 1 Effect 


Bank v. Runnels. SO N.E.2d 709, €5 
Ohio App. S04. 

(2) Home Owners* Loan Act de¬ 
signed to relieve distress of mort¬ 
gage foreclosures was held to embody 
national public purpose within scope 
of constitutional powers of congress 
to tax. borrow, and make appropri¬ 
ations for general welfare.—U. S. v. 
Kay. C.C.A.N.Y.. 89 F.2d 19. vacated 
on other grounds 58 8 Ct. 468. 303 
U.S. 1, 82 LEI 607—Walker v. Home 
Owners' Loan Corp., DC Cal. 25 F. 
Supp. 689—Prato v. Home Owners' 
Loan Corp, D.C Mass, 24 F.Supp. 
844. reversed on other grounds. C.C 
A.. 106 F.2d 128. 

N.Y.—Home Owners* Loan Corp. v. 
Barone. 298 N.Y.S. 531, 164 Misc 
187. 

Relief of unemployment 

(1) In general 

U.S—-Missouri Utilities Co v. City 
of California. D C Mo.. 8 F.Supp 
454. appeal dismissed, CC.A., 79 F. 
2d 1003 

Mass—Benoit v. Hathaway, 38 NE 
2d 829, 310 Mass. 362. 

(2) Unemployment compensation 
provisions have been held to be val¬ 
id.—Howes Bros Co v Massachu¬ 
setts Unemployment Compensation 
Commission, 5 N E.2d 720. 296 Mass. 
276, certiorari denied 67 S.Ct. 434. 
300 U S 657, 81 L Ed. 867 

(3) Provisions of the National In¬ 
dustrial Recovery Act authorizing 
federal loans and grants to munici¬ 
palities for construction of public 
works projects to relieve nation-wide 
unemployment is a valid exercise by 
congress of power to spend for the 
general welfare. 

U 8 —School Dist. No 37, Clark 
County v. Isackson, CCA Wash., 92 
F.2d 768, certiorari denied Isack¬ 
son v. School Dist. No. 37. Clark 
County. Wash. 68 S Ct 521, 303 
U.S. 636. 82 LEd. 1096—Duke 

Power Co v. Greenwood County, C. 
CA.S.C, 91 F 2d 665. affirmed 58 
S.C. 806. 802 U.S. 485. 82 LEd 381 
—Greenwood County v Duke Pow¬ 
er Co.. C.C.A.S.C., 81 F.2d 986, re¬ 
versed on other grounds 67 S.Ct. 
202, £99 U.S. 259, 81 LEd 178— 
Kansas Gas A Electric Co v. City 
of Independence. Kan., C.C. A Kan, 
79 F 2d 32. 100 A.L.R. 1479. re¬ 
hearing denied 79 F.2d 638—Caro¬ 
lina Power A Light Co. v. South 
Carolina Public Service Authority, 
D.C.SC., 20 F.Supp. 854, affirmed 
94 F.2d 620. certiorari denied 68 S. 
Ct 1048. 304 U.S. 578, 82 L.Ed. 1541, 

91 C. J.S.—20 


South Carolina Power Co. v. South 
Carolina Public Service Authority, 
68 SCt 1048, 304 US 378. 82 LEd. 
1541, and South Carolina Electric 
A Gas Co. v. South Carolina Public 
Service Authority. 58 S Ct. 1049. 
304 U.S. 578. 82 LEd 1541—Ash- 
wander v. Tennessee Valley Au¬ 
thority, D.C Ala, 9 F Supp 800— 
Missouri Utilities Co. v. City of 
California. DC Mo, 8 F.Supp. 454. 
appeal dismissed, C.C.A., 79 F.2d 
1003. 

Alaska—Graff v. Town of Seward, 9 
Alaska 205 

Ohio—Ohio Power Co v. Craig, 197 
N.E. 820, 50 Ohio App. 239 
(4) Act was held beyond power of 
congress under general welfare 
clause, especially in view of Tenth 
Amendment, as applied to proposed 
federal grant and loan to municipal¬ 
ity for electric plant, where it was 
alleged that construction of plant 
would give employment to only one 
hundred sixty men for six months, 
and where it appeared that purpose 
of federal aid was not so much un¬ 
employment relief as lowering of 
rates for electricity.—Washington 
Water Power Co. v City of Coeur 
d’Alene, DC.Idaho, 9 F.Supp. 263. 

(5) Loans and grants for grade 
crossings have been held valid.— 
Warm v City of Cincinnati, 1 Ohio 
Supp 273, affirmed 11 N E.2d 281, 57 
Ohio App 43. 

(6) Appropriations for Civilian 
Conservation Corps were held valid. 
—U S. v. Query, D C S C., 21 F.Supp 
784. 

Other appropriation acta held valid 

(1) In general—Greenwood Coun¬ 
ty v Duke Power Co., C.C A.S C, 81 
F2d 986, reversed on other grounds 
57 SCt 202, 299 U.S. 259, 81 LEd 
178—Stickney v. U. S.. 76 CtCl 
503 

(2) National Industrial Recovery 
Act and the Emergency Relief Appro¬ 
priation Act of 1935 to provide for 
reforestation and forestation of 
lands, to prevent soil erosion, to aid 
in flood control, to prevent forest 
fires, and to provide for relief of un¬ 
employment are constitutional —U 
S v. Eighty Acres of Land in Wil¬ 
liamson County, DC.I11, 26 F.Supp. 
315. 

95. US —Kansas Gas A Electric Co. 
v. City of Independence, C.C A 
Kan.. 79 F.2d 32. 100 A L.R. 1479, 
rehearing denied 79 F.2d 638—U 
S. ▼. Boyle, DC Ohio, 52 F.Supp. 
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906, affirmed City of Cleveland v. 
U. S., 65 S.Ct. 280. 223 U.S. 229, 
89 L.Ed. 274—In re U. S.. D.C.N.Y., 
28 F.Supp. 758. 

96. U.S.—Kansas Gas A Electric Co. 
v. City of Independence, C.C.A. 
Kan., 79 F2d 32, 100 ALB. 1479. 
rehearing denied 79 F2d 638—U. 
S v. Boyle, DC Ohio, 52 F.Supp. 
906, affirmed City of Cleveland v 
U. S, 65 S Ct. 280, 323 U.S. 329. 89 
LEd. 274—In re U. S.. D.CN.Y., 28 
F.Supp. 758. 

97. Ala—Beeland Wholesale Co. ▼. 
Kaufman, 174 So. 516, 234 Ala. 249. 

Act held Invalid exercise of spending 
power 

Agricultural Adjustment Act pass¬ 
ed as emergency measure, authoris¬ 
ing secretary of agriculture to enter 
into adjustment agreements with 
farmers for reduction of acreage or 
production of basic agricultural com¬ 
modities, imposing so-called process¬ 
ing taxes and floor stock taxes, and 
making proceeds thereof available 
for payment of benefits under such 
agreements, was held invalid on one 
ground, among others, as not a valid 
exercise of federal spending power 
under general welfare clause, since 
act, although providing for agree¬ 
ments voluntary in form, was at¬ 
tempt to coerce through economic 
pressure, and. even if noncoercive. 
was at best a scheme for purchasing 
with federal funds submission to fed¬ 
eral regulation of a subject reserved 
to states—U. S v. Butler, Mass., 56 
SCt 312, 297 U.S. 1. 80 L.Ed. 477. 
102 AL R. 914. 

Acts held not invalid 
U.S—Bastian v. U. S. # C C.A.Ohio, 
118 F.2d 777. 

98. Ala—Beeland Wholesale Co. v. 
Kaufman, 174 So. 516. 234 Ala. 249. 

99. U.S—Great Lakes Const. Co. v 
U. S , 96 Ct Cl. 378. 

1. U.S —Stockbridge Tribe of In¬ 
dians v U S., 61 Ct.CL 472. 

65 C J. p 1365 note 47. 

Particular acts construed 

(1) Permanent Appropriation Re¬ 
peal Act of 1934, providing for dis¬ 
tribution of trust funds In the United 
States Treasury under terms of trust, 
contemplated that terms of trust 
would afford clear direction for dis¬ 
bursement of the fund.—Stitzell 
Weller Distillery v. Wallace. DC., 30 
F Supp. 1010, affirmed Stitzel-Wellei 
Distillery v. Wickard, X18 F.2d 19, 

73 App.D.a 220. 
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must be given to the purpose and provisions of the 
legislation appropriating and authorizing the ex¬ 
penditure of federal funds; 2 and the officers or 
agencies making the authorized expenditure, loan, 
or grant, must do so in accordance with the pur¬ 


poses of the appropriation,* and in accordance with 
applicable rules, statutes, or constitutional provi¬ 
sions which may affect its validity. 4 The acts of 
members of the executive department in the ex¬ 
ecution of an appropriation call for the exercise 


(2) United States Housing: Act 
does not require that low cost hous¬ 
ing provided for therein shall be 
constructed on the same ground 
where slum units have been cleared. 
—Chapman v. Huntington. W Va., 
Housing Authority. S S.E.2d 502. 121 
W.Va. SIS. 

(3) Other acts.—Dunwoody v. U. 
S.. 22 Ct.Cl. 269. affirmed 12 S Ct 465. 
143 U.S. 578. 36 L.Ed. 269—13 C.J. p 
115 note 22 [c]. 

Construction, of contract 

Curative effect of provision insert¬ 
ed in contract for federal loan to 
county for construction of electric 
plant to remedy original vice in con¬ 
tract was required to be liberally in¬ 
terpreted.—-Duke Power Co v. Green¬ 
wood County. D.C.S.C. 19 F.Supp. 932. 
affirmed 91 F.2d 665. affirmed 58 S.Ct. 
SOS. 302 U.S. 485. 82 L.Ed. 381. 

Mm U.S.—-Duke Power Co. v. Green¬ 
wood County, supra. 

Mo.—Vrooman v. City of St. Louis, 
88 S.W.2d 189. 337 Mo. 933. 

Wyo.—State ex rel. R R. Crow & 
Co. v. Copenhaver. 184 P.2d 594. 64 
Wyo. 1. 

Purpose and operation of particular 

acts 

(1) Rural Electrification Act. 7 
US.C.A S 901 et seq, contemplates 
that law should be so administered 
that aid will not be given a loan ap¬ 
plicant whose project plan is primari¬ 
ly to compete with a central service 
station already occupying area and 
adequately furnishing electric cur¬ 
rent to all in that area who sought it. 
but where some central station is 
serving only one or more isolated 
homes of its own choosing in a giv¬ 
en area, the law does not prohibit 
a loan to a co-operative association 
in that area and the furnishing of 
electric current by the association to 
any one who had been receiving cen¬ 
tral station service and desired to 
make a change; and the act will not 
permit an applicant for a loan to 
qualify by counting in its project 
plan persons already receiving serv¬ 
ice or to count such persons as po¬ 
tential patrons, and if the applicant's 
express or ostensible purpose is com¬ 
petitive. the loan must be refused, 
but the law does not prohibit legiti¬ 
mate competition between applicant 
and an existing central station after 
the loan is made.—Missouri Power 6 
Light Go. ▼. Lewis County Rural 
Elec. Co-op. Ass'n. 149 S.W.2d 881. 
235 Mo.App. 1066. 

(2) Purpose of the Emergency Re¬ 
lief and Construction Act of 1982 was 


to relieve unemployment by financing 
self-liquidating projects during a pe¬ 
riod of depression when municipal 
corporations and other public bodies 
were hard put to find tax moneys suf¬ 
ficient to meet even the ordinary ex¬ 
penses of government—Public Mar¬ 
ket Co. of Portland v. City of Port¬ 
land, 130 P.2d 624, 171 Or. 522, opin¬ 
ion amplified on other grounds 138 
P 2d 916, 171 Or. 522. 

3. US—Duke Power Co. ▼. Green¬ 
wood County, C.C.A S C. ( 91 F.2d 
665. affirmed 58 S.Ct. 306, 302 US. 
485, 82 L Ed 381—Spaulding v. 

Douglas Aircraft Co., D.C.Cal, 60 
F.Supp 985, affirmed, CC.A, 154 F. 
2d 419—California Water Service 
Co. v. City of Redding, D.C.Cal.. 22 
F.Supp. 910—Iowa Southern Utili¬ 
ties Co. v. Town of Lamoni, DC. 
Iowa, 11 F.Supp. 581. appeal dis¬ 
missed, C.C.A, Iowa Southern Util¬ 
ities Co. v. Town of Lamoni. Iowa, 
79 F.2d 1000—Missouri Utilities 
Co. v City of California, D.CMo, 
8 F.Supp. 454, appeal dismissed, C. 
C A. 79 F.2d 1003. 

Purposes of particular appropria¬ 
tions 

(1) The sole and primary purpose 
of the various emergency relief ap¬ 
propriation acts and executive orders 
made in connection therewith was to 
give employment to persons requir¬ 
ing relief, and to create a '‘work re¬ 
lief program "—Block v. Sassaman, 
D.C.Minn., 26 F.Supp. 105. 

(2) Emergency Relief Appropria¬ 
tion Act, pursuant to which the 
Works Progress Administration op¬ 
erated and made its expenditures, 
was intended to provide public works 
for use and benefit of the public and 
not of private individuals.—Allen v. 
Hussey, 225 P.2d 674, 101 Cal.App.2d 
457. 

Motive actuating administrator as 
immaterial 

(1) Statute authorizing federal 
loans and grants to municipalities 
for public works projects being val¬ 
id, making of loan and grant by pub¬ 
lic works administrator is valid, if 
within terms of act, regardless of his 
motive.—Greenwood County v. Duke 
Power Co., C.C A S C, 81 F 2d 986, re¬ 
versed on other grounds 57 S.Ct. 202, 
299 U.S. 259, 81 L Ed 178. 

(2) Loan and grant by federal pub¬ 
lic works administrator to county for 
construction of electric power plant, 
as authorized by federal statute, were 
not invalid on ground that adminis¬ 
trator was actuated by motive to re¬ 
duce power rates, in view of findings 
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of district court, supported by evi¬ 
dence, that administrator was not 
actuated by such motive and would 
have no power to control county's ac¬ 
tion concerning rates; and because 
administrator need not Ignore public 
interests or social desirability of 
projects among which fib must 
choose; and in any event because the 
exercise of a granted power is not 
rendered unlawful by its incidental 
effects.—Duke Power Co v. Green¬ 
wood County, C.C.A.S.C.. 91 F.2d 665, 
affirmed 68 S.Ct. 306, 302 U.S. 485, 82 
L-Ed. 381. 

Completed project after transfer to 
municipality 

Emergency Relief Appropriation 
Act of 1937 does not require that 
WPA projects authorized thereunder 
be used only for purposes contem¬ 
plated in act after their completion, 
and completed project turned over to 
municipality is not Impressed with 
easement, right, or restriction con¬ 
trolled by the United States, but may 
be used by municipality in any man¬ 
ner allowed by laws governing it — 
U. S. v. City of Columbus, D.C.N.D., 
54 F.Supp. 37. 

Corporation's acknowledgment of 
debt to be compromised 

Where a corporation organized to 
acquire and maintain a building in 
Paris, France, as a memorial to 
American forces in World War I was 
in serious financial difficulty and con¬ 
gress assigned money to secretary 
of treasury for effecting a settlement 
of any indebtedness connected with 
the memorial, the corporation's ac¬ 
knowledgment of indebtedness was 
not binding on the United States.— 
Thomas v. Vinson, 153 F.2d 636, 80 
U.SApp.D.C. 346. 

4. US —U. S. v. 40 75 Acres of Land. 

More or Less, Situate in Du Page 

County, Ill., D.C.I1L, 76 F Supp. 

239. 

Statutes setting officers’ standards 

Statutes prohibiting the payment 
of money for public building sites in 
excess of the amount specifically ap¬ 
propriated therefor, and declaring 
that no act shall be construed to ap¬ 
propriate money or to authorize the 
execution of a contract for the pay¬ 
ment of money in excess of appro¬ 
priations, without a specific declara¬ 
tion to that effect, provide standards 
of conduct binding on executive offi¬ 
cers in making of contracts and 
spending of money.—U. 8. v. 40.75 
Acres of Land, More or Less, 8ituate 
in Du Page County, I1L, D.C.X1L, 70 F. 
Supp. 23fL 
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of administrative discretion,* and are not subject 
to judicial review unless arbitrary and unreasona¬ 
ble. 6 The reasonable cost of superintendence may 
be charged against an appropriation for an im¬ 
provement, 7 but not the cost of superintendence of 
work done after the appropriation is exhausted. 8 
When a lump sum is appropriated for the contin¬ 
gent expenses of all land offices the secretary of the 
interior may not deny any allowance for rent to a 
particular land office.* Acts making appropriations 
for the payment of specified claims do not delegate 
power to the head of the department to determine 
the persons entitled to share m the distribution of 
the fund, 10 but, like any other trustee, he may seek 
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the aid of the court to determine the parties entitled 
to participate. 11 

b. Restrictions or Conditions on Use of Funds 

Congress may place restrictions or conditions on the 
use of money appropriated, germane to the purpose for 
which the appropriation is made. Under the Hatch Po¬ 
litical Activity Act It is a condition of loans and orants 
to states and local agencies that Its officers or employees 
do not engage in improper political activity. 

Congress has wide discretion in the matter of 
prescribing the details of expenditures for which 
it makes appropriations, 12 and may place restric¬ 
tions or conditions on the use of the money appro¬ 
priated. 1 * Thus, in appropriating funds for a par- 


& U.S.—Duke Power Co. ▼. Green¬ 
wood County. D.C.S.C. 19 FSupp. 
932. affirmed. CCA.. 91 F 2d 665. 
affirmed 58 SCt. 306. 302 U.S. 485. 
82 LEd 381—Duke Power Co. v. 
Greenwood County. D C S.C, 10 F. 
Supp. 854. supplemented 12 F.Supp. 
70. cause remanded. C.C.A., Green¬ 
wood County v. Duke Power Co, 
79 F 2d 995. and reversed on other 
grounds 81 F 2d 986. reversed on 
other grounds Duke Power Co. v. 
Greenwood County. 67 S.Ct. 202, 
299 US 269, 81 LEd. 178. 

DC —Thomas v. Vinson, 153 F.2d 
636. 80 US AppDC 346. 

Scatters within administrator’s dis¬ 
cretion 

Alaska—Graff v. Town of Seward, 9 
Alaska 205. 

Executive department to 1111 in de¬ 
tails 

In passing: the Emergency Relief 
Appropriation Act of 1935 expressly 
conferring on the president exten¬ 
sive authority to prescribe whatever 
rules and regulations were necessary 
to carry into effect the purpose which 
prompted congress to make the ap¬ 
propriation, congress intended that 
the executive department of the gov¬ 
ernment should fill in the details — 
State ex rel. Kaser v. Leonard. 102 
P.2d 197, 164 Or 679. 129 A.L R 1125. 
Particular expenditures hold author¬ 
ised 

(1) In general.—Graff v. Town of 
Seward, 9 Alaska 205. 

(2) A government agency desiring 
for official use a vehicle seized by. 
or forfeited to. the United States has 
authority under statute to pay costs 
incurred for storage of such vehicle 
from appropriation available to agen¬ 
cy for purchase, hire, operation, 
maintenance, and repair of property. 
—U. S. v. One 1949 G. M. C. Truck. 
D.C.V*., 104 F.Supp. 34. 

(8) Where congress had made 
lump-sum appropriation for atomic 
service, the Atomic Energy Commis¬ 
sion was authorised to spend money 
to obtain site for. and to construct 
atomic research laboratory from, the | 


lump-sum appropriation and no spe¬ 
cific appropriation for the particular 
project was necessary —U S. v 40 75 
Acres of Land. More or Less, Situate 
in Du Page County, D.C.I11., 76 F. 
Supp. 239. 

(4) Commissioners of the customs 
and immigration services had author¬ 
ity, under congressional act making 
provisions for better facilities for en¬ 
forcement of the customs and immi¬ 
gration laws, to expend a reasonable 
portion of the general funds appro¬ 
priated for their use in payment of 
building space used by the services 
at international toll bridge—Buffalo 
& Fort Erie Public Bridge Authority 
v U. S.. 65 FSupp. 476. 106 CtCl. 
731. 

(5) Loans and grants by federal 
public works administrator to county 
for construction of electric power 
plant, as authorized by federal stat¬ 
ute, was held not invalid, because 
they would enable county to establish 
enterprise charging lower rates than 
private power companies, thus con¬ 
stituting “yardstick" affecting lat- 
ters* rates; county having right to 
engage in such enterprise, notwith¬ 
standing effect of its competition on 
such companies.—Greenwood County 
v Duke Power Co.. C C A S C , 81 F 
2d 986, reversed on other grounds 
57 SCt. 202, 299 US. 259, 81 LEd. 
178. 

6. U.S.—Duke Power Co. v. Green¬ 
wood County. D C S.C.. 19 F.Supp 
932. affirmed, CCA., 91 F 2d 665, 
affirmed 58 SCt 306, 302 US 485, 
82 L Ed. 381—Duke Power Co. v 
Greenwood County, D.C.S C., 10 F. 
Supp. 854, supplemented 12 F.Supp 
70, cause remanded, C.CA., Green¬ 
wood County v Duke Power Co., 
79 F2d 995, and reversed on other, 
grounds 81 F.2d 986, reversed on 
other grounds Duke Power Co. v. 
Greenwood County, 57 S.Ct. 202, 299 
U.S. 259, 81 L Ed. 178. 

Treasury secretary's acts held mot 
Improper 

D.C.—Thomas v. Vinson. 158 F.2d 
636, 80 U.S.App.DC. 846. 
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AOnlMtUUtr of <nrtd.no. 

In determining validity of contract 
between public works administrator 
and county for federal loan and grant 
for construction of hydroelectric 
plant, testimony with respect to man¬ 
ner in which administrator and his 
chief assistant acted with respect to 
other projects was admissible for 
purpose of indicating whether un¬ 
constitutional regulation of intra¬ 
state matter was being attempted — 
Duke Power Co. v Greenwood Coun¬ 
ty. D.C.SC. 19 FSupp. 932. affirmed, 
C.C.A, 91 F 2d 665. affirmed 68 S.Ct. 
306, 302 U S. 485, 82 L Ed. 381. 

7. US—Sutton v. U. S.. CtCl, 41 
SCt. 563. 256 US 575, 65 LEd. 
1099. 19 A L R 403. 

8. US.—Sutton v. U. S, supra. 

9. US —U. S v. Swiggett, Mont., 88 
F. 97. 27 C.C A 465. 

10. US —Oneida Indians v. U, S-, 39 
CtCl 116. 

65 C J. p 1365 note 56. 

11. U S —Oneida Indians v. U. S., 
supra. 

11 U.S.—Cincinnati Soap Co. v. U. 
S.. Neb. 57 S Ct 764, 301 U.S. 308, 

81 L Ed 1122—Duke Power Co. v. 
Greenwood County, C.C.A S.C., 91 
F2d 665, affirming 19 FSupp. 932, 
affirmed 58 SCt. 306, 302 U.S. 485, 

82 L.Ed. 381. 

13. U S.—State of Ohio v. U. 8. Civil 
Service Commission, D.C.Ohio, 65 
F.Supp 776—Neustein v. Mitchell, 
D.CN.T., 62 FSupp. 581—Stewart 
v. U S. Civil Service Commission, 
D.C.Ga.. 45 F Supp. 697. 

D C.—Metropolitan Bridge Co. v. 
Federal Emergency Administration 
of Public Works, 92 F.2d 475. 67 
App D C. 324—State of Ind. ex rel. 
Ind State Bd. of Public Welfare v. 
Ewing, D.C., 99 F.Supp. 734, cause 
remanded as moot 195 F.2d 556, 90 
U.S.AppJ>.Q 420. 
yXJLB . Appropriation EDI 

(1) Provision of the National La¬ 
bor Relations Board Appropriation 
Act of 1944 prohibiting the use of 
funds In a “complaint case** arising 
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dollar purpose congress may put such restrictions 
on their use as will prevent the purpose from being 
nullified; 14 but the condition or restriction must 
be germane to the purpose for which the appro¬ 
priation or grant is made. 15 

A simple limitation in an appropriation bill on 
the use of funds appropriated therein does not sus¬ 
pend a statutory obligation; 16 and a statutory pro¬ 
vision that no part of the money appropriated for 
a department shall be used for certain purposes does 
not limit the power of a court to render judgment, 17 
especially when it will not be paid out of such ap¬ 
propriation. 16 Money appropriated to carry out the 
obligations imposed by Indian treaties, although to 
be expended under the direction of a government 
officer, is not thereafter public money or subject to 
the limitations and restrictions on the expenditure 
of public money. 19 Where a grant of funds to a 
municipality is conditioned on the municipality’s pay¬ 
ing a certain sum into the federal treasury, the mu¬ 
nicipality’s action in making such payment consti¬ 


tutes an acceptance of the offer embodied in the con¬ 
ditional grant and results in a contract 20 

Hatch Act; avoidance of political activity by offi¬ 
cers. Under the provisions to that effect of the 
Hatch Political Activity Act, S U.S.C.A. § 118 k 
and related sections, congress has established, as a 
condition of loans and grants to states or local agen¬ 
cies, that officers or employees of the state or agency, 
whose principal employment is in connection with 
any activity which is financed in whole or in part 
by loans or grants made by the United States or 
by any federal agency, not engage in improper 
political activity. 21 In accordance with the provi¬ 
sions of the act, if an officer or employee should 
be engaged in improper political activity within the 
meaning of that term and related terms as used in 
the act, 22 the United States Civil Service Commis¬ 
sion, or, under the Reorganization Plan No. 5 of 
1949 transferring all executive and administra¬ 
tive functions of the civil service commission to 
the chairman, the Chairman of the United States 


over an agreement between manage¬ 
ment and labor for at least three 
months without a complaint being 
filed was held valid.—S. H Camp & 
Co. v. N.L.RB., C.C.A6, 160 F.2d 519 
—National Labor Relations Board v. 
Thompson Products, C.C.A.9, 141 F.2d 
794. 

(2) Operation of provision see 
Master and Servant f 28 (76). 

Who mar invoke conditions or re¬ 
strictions 

Section of Department of Justice 
Appropriation Act, providing that no 
funds appropriated thereby may be 
used in preparation or prosecution 
of a designated suit against & named 
public service corporation and others, 
confers no right on named corpora¬ 
tion as would enable it to question 
attorney general's appointment of 
member of staff of judge advocate 
general of navy as a special assistant 
to continue prosecution of action, to 
serve without compensation other 
than that received as an attorney of 
the navy department.—Fallbrook 
Public Utility Dist. v. U. S. Dist 
Court. Southern Dist Cal. v Southern 
Division, C.A.9, 202 F.2d 942. 

14. U.S.—Greenwood County v. Duke 
Power Co.. CCA.SC., 81 F.2d 986, 
reversed on other grounds 57 S.Ct 
202, 299 U.S. 259, 81 L.Ed. 178. 

Wyo.—State ex rel. R R. Crow ft Co. 
v. Copenhaver, 184 P.2d 594, 64 
Wyo. 1. 

Conditions of appropriation of tax 

Statute imposing tax on first do¬ 
mestic processing of cocoanut oil, and 
providing that all such taxes collect¬ 
ed with respect to cocoanut oil of 


Philippine production shall be held as 
a separate fund and paid to the Phil¬ 
ippine Treasury, is not invalidated 
by the provision that, if the Philip¬ 
pine government provides any sub¬ 
sidy to producers of cocoa, cocoanut 
oil, or allied products, no further 
payment to the Philippine Treasury 
shall be made—Cincinnati Soap Co. 
v. U. S.. Neb., 67 S.Ct. 764, 801 U.S 
308, 81 L-Ed. 1122. 

16. Ohio.—Warm v. City of Cincin¬ 
nati. 1 Ohio Supp. 273, affirmed 11 
N.E.2d *281, 57 Ohio App. 43. 
Provisions held proper 

In emergency relief appropriations 
aot, it was within power of federal 
government not to make all provi¬ 
sions for construction projects sub¬ 
ject to competitive bidding.—Warm 
v. City of Cincinnati, supra. 

16. U.S.—Gibney v. U. S.. 114 CtCl. 
28. 

17. U.S.—Geddes v. U. S., 38 CtCl. 
428. 

65 C J. p 1365 note 51. 

18. U.S.—Geddes v. U. S., supra. 

19. D.C.—Quick Bear v. Leupp, 80 
App DC. 151, affirmed 28 S.OL 690, 
210 U.S. 50, 52 L.Ed. 954. 

20. D C.—Balter v. Ickes, 99 F.2d #56, 
67 App.DC 112, certiorari denied 
57 S.Ct. 941, 301 U.a 709, 81 L.Ed 
1363. 

21. U.S.—State of Oklahoma v. U. S 
Civil Service Commission, Okl., 67 
S.Ct #44. 330 U.S. 127. 91 L.Ed. 794. 

Aot hold valid 

U.S.—Neustein v. Mitchell, D.C.N.Y., 
52 F.Supp. 531—Stewart v. U. S. 
Civil Service Commission, D.G.G&., 
45 F.Supp. 697. 
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Agencies within scope of provision 

(1) Manager of Cincinnati office 
of State Bureau of Unemployment 
Compensation, his employment being 
In connection with an activity financ¬ 
ed in whole or in part by loans or 
grants made by the United States or 
a federal agency, was prohibited by 
the Hatch Act from engaging In po¬ 
litical activity.—State cf Ohio v. U 
S. Civil Service Commission, D.COhio, 
65 F.Supp. 776. 

(2) The Council of Defense of the 
State of Ohio was a “state or local 
agency" within act defining such 
an agency as the executive branch of 
state or any agency or department 
thereof.—State of Ohio v. U. & Civil 
Service Commission, supra. 

Federal funds within provision 

Funds granted by Social Security 
Board of the Federal Security Agen¬ 
cy to State Bureau of Unemployment 
Compensation were federal funds in 
which state had neither right nor 
interest until congress by appro¬ 
priation made such funds available 
—State of Ohio v. U. a Civil Service 
Commission, supra. 

22. U.S.—State of Oklahoma v. U. S 

Civil Service Commission. Okl., 67 S. 

Ct 544. 280 U. a 127, 91 L.Ed. 794. 
Conduct hold to violate aot 

State Highway Commission mem¬ 
ber's acting as chairman of Demo¬ 
cratic State Central Committee and 
ex officio as member of "Victory Din¬ 
ner" committee for purpose of rais¬ 
ing funds for the Democractio party 
and for selling war bonds constituted 
taking an "active part in political 
management" in violation of act.— 
State of Oklahoma v. U. 6. Civil Serv¬ 
ice Commission, supra. 
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Civil Service Commission, must make a determina¬ 
tion thereof in the exercise of a sound adminis¬ 
trative discretion, 2,3 on proper notice to the officer 
or employee and the state or agency of the hearing 
on the charges. 24 Insofar as rules of procedure 
are concerned, the proceeding before the civil serv¬ 
ice commission or its chairman under the act is a 
civil and not a criminal proceeding. 26 Only a full 
and fair hearing is required; 26 and the application 
of the strict rules of evidence is not necessary 27 
After the hearing the commission or the chair¬ 
man must notify the officer or employee and the 
proper authorities of the determination that the 
statute has been violated and that the officer or em¬ 
ployee must be removed. 28 

Within a specified period after the mailing of such 
notice, a petition for review must be filed or the 
officer or employee must be removed;’ 29 and if nei¬ 
ther of those steps are taken, the chairman or the 
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commission will certify to the appropriate federal 
agency an order requiring it to withhold from its 
loans or grants to the state or agency a sum equal 
to two years’ compensation of the charged officer 
or employee. 30 The same penalty is imposed where 
the officer or employee found guilty of improper po¬ 
litical activity, although removed, is subsequently 
within a specified period appointed to some other 
office or employment by a state or local agency. 31 
Since such a proceeding is against the state as 
well as against the employee, and since the em¬ 
ployee's removal prevents his re-employment for 
the specified period, the employee’s resignation does 
not oust the civil service commission from its ju¬ 
risdiction to pass on the charges. 32 Under the pro¬ 
visions of the act to that effect, the state or local 
agency has the right to challenge the determination 
of the civil service commission or its chairman by 
seeking a judicial review 33 However, since the 


23. 17 S —State of Oklahoma ▼ U S 
Civil Service Commission, supra 
Discretion held not abased 

An order of United States Civil 
Service Commission requiring state 
of Oklahoma to remov e member of 
Oklahoma Highway Commission or 
sufTer withholding of federal highway 
funds because such member, by act¬ 
ing as chairman of Democratic State 
Central Committee and ex officio as 
member of “Victory Dinner" commit¬ 
tee for purpose of raising funds for 
Democratic party and for selling war 
bonds, was taking an active part in 
political management, was not an 
abuse of discretion under the Hatch 
Aot, where, under commission's rule, 
the taking of “any active part in po¬ 
litical management or political cam¬ 
paigns" had been determined to in¬ 
clude service on a political commit¬ 
tee. —State of Oklahoma ▼. U. S. Civil 
Service Commission, supra. 

Purpose of proceeding 

Such proceeding 1 b in no sense a 
mere adjudication of private rights, 
but has a broader purpose in the en¬ 
forcement of the act in the public in¬ 
terest—Neusteln v. Mitchell, D.C.N. 
Y, 62 F Supp. €31. 

21 U.S —State of Ohio ▼. U. S. Civil 
Service Commission, D.C.Ohio, 65 F. 
Supp. 776. 

25. U.S.—Stewart v. U. & Civil Serv¬ 
ice Commission, D.C.G&., 45 F Supp 
697. 

Criminal laws and roles of proce¬ 
dure are not mandatory. 

U.S.—Stewart v. U. S. Civil Service 
Commission, D.C.Ga., 45 F.Supp. 
697. 

28. U.S.—-Stewart v. U. S. Civil Serv¬ 
ice Commission, supra. 

In proceeding against officer of 


state bureau financed in part by the 
United States for Improper political 
activities, taking evidence before an 
examiner was not improper as unau¬ 
thorized delegation of authority or 
denial of “day In court.”—Stewart v. 
U. S. Civil Service Commission, su¬ 
pra. 

27. U.S.—Stewart v. TJ. S. Civil Serv¬ 
ice Commission, supra. 

Evidence held properly admitted 
In proceeding against officer of 
state bureau financed in part by the 
United States, for Improper political 
activities, evidence of transactions 
occurring before effective date of Po¬ 
litical Activities Act or subsequent to 
general election was properly admit¬ 
ted when limited to showing officer’s 
motive and character of the fund Im¬ 
properly collected by officer.—Stewart 
v. U. S. Civil Service Commission, su¬ 
pra. 

28. U S.—State of Ohio v. U S Civil 
Service Commission, D.C.Ohio, 65 F. 
Supp. 776 

29. U.S.—State of Ohio v. U. S. Civil 
Service Commission, supra. 

Order becomes final on expiration 

of time for review without filing of 
petition for review—State of Ohio v. 
U. S. Civil Service Commission, su¬ 
pra. 

30. IT S —State of Oklahoma v. U. S 
Civil Service Commission, Qkl, 
67 S.Ct 544, 3S0 U S 127, 91 UEd. 
794—State of Ohio v. U. S Civil 
Service Commission. D.C.Ohio, 65 
F.Supp. 776. 

Discharge aot required 

A state is not required to discharge 
an employee of an agency financed 
by federal funds who has violated the 
Hatch Act, the only penalty for re¬ 
taining such employee being the 
withholding of federal loans or 
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grants equal to two years* compensa¬ 
tion of offending employee —Neusteln 
v. Mitchell, D.CN.Y, 62 FSupp. 631. 

31. U S —State of Ohio v. U S. Civil 
Service Commission, DC Ohio, 65 
F.Supp 776. 

Original agency no longer receiving 
federal aid 

United States Civil Service Com¬ 
mission could properly order with¬ 
holding from grants to State Bu¬ 
reau of Unemployment Compensation 
of an amount equivalent to two years* 
salary of an employee of bureau re¬ 
employed by another state or lo¬ 
cal agency within eighteen months 
after his removal because of viola¬ 
tion of Hatch Act, although bureau 
no longer received federal grants in 
connection with activities in which 
offender was engaged and regard¬ 
less of whether his position had in 
the meantime been abolished.—State 
of Ohio v. U. S. Civil Service Com¬ 
mission, supra. 

32. U.S.—Neusteln v. Mitchell, D.CL 
N.Y., 52 F.Supp. 631. 

33. U.S.—State of Oklahoma v. TJ. 8. 
Civil Service Commission, OkL, 67 
S Ct. 644, 330 TJ.S. 127. 9CL L*.Ed. 794. 

State as “party agg riev ed" with re¬ 
spect to agency 

(1) The state of Oklahoma was t 
“party aggrieved'* by order of United 
States Civil Service Commission di¬ 
recting suspension from office of 
member of Oklahoma Highway Com¬ 
mission, or in lieu thereof, that fed¬ 
eral highway funds be withheld from 
the state on its refusal to order such 
suspension under Hatch Act. and 
hence was entitled to Judicial deter¬ 
mination as to whether order was in 
accordance with law, which Included 
issue of constitutionality of section 
of the act which was basis of the 
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determination is a matter of administrative discre¬ 
tion, as stated above, the federal district court may 
not substitute its judgment for that of the commis¬ 
sion or chairman, 34 but may merely remand when 
it determines that the action of the commission or 
chairman is not in accordance with law, 35 in that it 
has abused its discretion. 36 

§ 124. — Warrants for Payment 

Definitions of “warrant” as an order for pay¬ 
ment generally are considered in “Warrant,” also 
67 C.J. p 604 notes 49-56. 

Examine Pocket Parts for later cases. 
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| 125. Mints, Assay Offices, and Coining of 
Money 

Congress hss the power to coin money end regulate 
Its value, and to establish, regulate, and control the na¬ 
tional currency. It has authorized the regulation of the 
hoarding of gold and forbidden the payment of obliga¬ 
tion In gold. 

Congress has the power, under Article 1, § 8, 
clause 5, of the constitution, to coin money and reg¬ 
ulate the value thereof; 37 and it has broad, com¬ 
prehensive national authority over the subjects of 
revenue, finance, and currency, derived from the 
aggregate of powers granted under other consti¬ 
tutional provisions ; 33 and pursuant to these powers 
congress is authorized to establish, regulate, and 
control the national currency and to make that cur¬ 
rency legal tender for all purposes. 33 Thus, con- 


order.—State of Oklahoma v U. S 
Civil Service Commission, supra. 

('2) The State of Ohio had sufficient 
Interest in subject matter to main¬ 
tain proceeding to review order of 
United States Civil Service Com¬ 
mission directing Social Security 
Board of Federal Security Agency 
to withhold stated amount from 
grants to Ohio Bureau of Employ¬ 
ment Compensation because of re¬ 
employment by another state or lo¬ 
cal agency of an employee of bureau 
within eighteen months after his re¬ 
moval from employment in the bu¬ 
reau because of violations of Hatch 
Act.—State of Ohio v. U. S. Civil 
Service Commission, DC Ohio, 65 F 
Supp. 776. 

Consideration of legislative history 

Lack of extended discussion of 
scope of judicial review of orders, un¬ 
der Hatch Act, did not by implication 
deny to a litigant the right to attack 
constitutionality of the act.—State of 
Oklahoma v. U. S Civil Service Com¬ 
mission, Okl, 67 S.Ct. 644, 330 U.S 
127, 91 LEd. 794. 

Preliminary or interlocutory orders 
held sot appealable 

An order of Civil Service Commis¬ 
sion finding that, subject to introduc¬ 
tion of evidence at future hearings on 
whether principal employment of pe¬ 
titioner, an elective official, warn In 
connection with any activities financ¬ 
ed with federal funds, commission 
had jurisdiction under Hatch Political 
Activity Act to proceed with investi¬ 
gation and hearing on charges against 
petitioner, but not determining 
whether petitioner had violated the 
act, was not reviewable by district 
court—Wagner v. Mitchell, D.C.Pa., 
61 F.Supp. 666. 

3 i U.S.—State of Oklahoma v. U. S. 

Civil Service Commission, Okl., 67 

S.Ct 544, 330 U.S. 127. 91 L.Ed. 794. 

38. U.S.—State of Oklahoma ▼. U. 

& Civil Service Commission, supra. 


36. U S—State of Oklahoma v U S 
Civil Service Commission, supra 
Evidence supported determination 

of Civil Service Commission that of¬ 
ficer of state bureau was guilty of 
improper political activities —Stew¬ 
art v. U S. Civil Service Commis¬ 
sion, DC Ga, 45 F.Supp. 697. 

37. US —Guaranty Trust Co. of New 
York v. Henwood, Mo, 59 S Ct 847. 
307 US 2*47, 83 LEd. 1266—Chem¬ 
ical Bank & Trust Co v Henwood, 
Mo, 69 SCt. 847. 307 US 247. 83 
L.Ed. 1266—Emery Bird Thayer 
Dry Goods Co v. Williams, CCA 
Mo, 107 F 2d 965, certiorari denied 
Williams v. Emery Bird Thayer 
Dry Goods Co. 60 SCt 468, 309 U. 
S. 655, 84 LEd 1004—Bake we 11 v. 
U S, DC Mo.. 28 F Supp 304. af¬ 
firmed, CCA. 110 F 2d 564, cer¬ 
tiorari denied 60 S Ct. 1081, 310 U. 
S. 633. 84 L Ed 1407. 

Construction of terms 
The term “coin money" in consti¬ 
tutional provision empowering con¬ 
gress to coin money means to put an 
imprint on that which is adopted as 
money and designates the act of im¬ 
pressing symbols on bullion that has 
already been adopted as the money 
of a government; and the words “val¬ 
ue thereof," in constitutional provi¬ 
sion empowering congress to coin 
money and regulate the value thereof, 
meant the value of money.—Emery 
Bird Thayer Dry Goods Co. v. Wil¬ 
liams. C.C.A.MO., 98 F 2d 166, set 
aside on other grounds 107 F.2d 965. 
certiorari denied Williams v. Emery 
Bird Thayer Dry Goods Co., 60 S.Ct 
468, 309 U.S. 655, 84 L Ed. 1004. 

Control of wages and hours not in¬ 
cluded 

National Industrial Recovery Act, 
construed as authorizing orders regu¬ 
lating coal miners' wages and hours, 
was held unconstitutional as against 
contention that congress, under pow¬ 
er to coin money and regulate value 
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thereof, could relate value of money 
to wages and thereby control wages 
and hours—Hart Coal Corporation v. 
Sparks, DCKy, 7 F Supp 16, va¬ 
cated on other grounds, CCA, Sparks 
v Hart Coal Corporation, 74 F.2d 697. 

38. US —Guaranty Trust Co of New 
York v. Henwood, Mo, 59 S Ct 847. 
307 U S 247, -83 L Ed 1266—Chemi¬ 
cal Bank & Trust Co v. Henwood. 
Mo. 69 SCt. 847. 307 US 247, 83 
L Ed 1266—Norman v. Baltimore 
& O. R Co.. NY. 55 SCt 407, 294 
US 240, 79 LEd 885, 95 A L R. 
1352—IT. S. v Bankers' Trust Co. 
NY. 65 SCt. 407, 294 U.S. 240. 
79 LEd. 885, 95 ALR 1352 

Banking system; fiscal agencies 
Constitutional pow'er of congress to 
protect currency gives congress pow¬ 
er to protect banking system and cre¬ 
ate fiscal agencies.—U. S. v. Doherty, 
D.C Neb.. 18 F.Supp 793. 

39. U.S.—Guaranty Trust Co. of New 
York v. Henwood, Mo, 59 S Ct 847, 
307 US 247, 83 LEd 1266—Chemi¬ 
cal Bank & Trust Co v Henwood. 
Mo. 69 S.Ct 847, 307 U.S. 247, S3 
LEd 1266—Bakewell v. U. S, D. 
C.Mo. f 28 F.Supp 504, affirmed, C. 
C.A., 110 F.2d 564, certiorari denied 
60 SCt 1081. 319 U.& 638. 84 Lu 
Ed. 1407. 

Tower in ooagress, mot In states 

U.S. —Norman v. Baltimore 4k O. R. 
Co, NY.. 55 S.Ot 407, 294 U.S. 240. 
79 L.E<L 885, 95 ALE. 1352—U. S. 
v. Bankers' Trust Co., N.Y., 55 S.Ct 
407, 294 U.S, 240, 79 L.E& 885, 85 
ALR. 1852. 

Uniformity in all states 
Constitution was designed to pro¬ 
vide same currency having uniform 
legal value in all states—Norman v. 
Baltimore 4k O. R. Co.. N.Y., 55 S.Ct 
407, 294 U.S. 240, 79 L.Ed. 886. 95 A.L. 
R. 1352 —U. S. v. Bankers' Trust Co., 
N.Y., 55 S.Ct 407, 294 U.S. 240, 70 L. 
Ed. 885, 95 AJLR. 1258. 
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gress has the power to issue obligations, such as 
treasury notes, and make them legal tender for the 
payment of debts and obligations, 40 which notes, 
by being made a legal tender in the payment of 
debts, are made the equivalent of coin, as a means 
of payment in all but the cases excepted by law. 41 
Since United States treasury notes possess the high¬ 
est character of negotiability, as discussed in Bills 
and Notes § 23 a, an assignment of an interest in 
money consisting of treasury notes, which have 
become mingled with other funds, amounts only to 
an assignment of an interest in the entire fund 
rather than in particular treasury notes. 42 

The taxation by states and local agencies of 
money on hand as tangible property or of solvent 
credits as intangible property does not interfere 
with the power of congress to regulate the value of 
money; 43 nor does a tax imposed on the privilege 
of doing a mining business in the state, measured 
by receipts from gold and silver delivered to the 
mint, constitute a burden on, or an interference 
with, the federal authority to coin money and regu- 
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late its value. 44 A state statute authorizing the 
use of tokens for special purposes, as for the pay¬ 
ment of sales taxes on small purchases, or for use 
by transportation companies or facilities, has been 
held not unconstitutional as constituting the im¬ 
proper coining of money. 4 ® 

Control over gold and silver; delegation to execu¬ 
tive . By virtue of the power of congress over mon¬ 
ey and currency, there attach to the ownership of 
gold and silver those limitations which public policy 
may require by reason of their quality as legal tender 
and as a medium of exchange; 46 and congress may 
prohibit its export and regulate its use. 47 Congress 
may properly delegate to the executive department 
legislative power for the purpose of implementing 
its legislation with respect to gold coin and bullion, 
such as the Gold Reserve Act of 1934, 31 U.S.C.A. 
§§ 440-446 ; 4 8 and regulations issued pursuant to 
this authority with respect to the acquisition, own¬ 
ership, and possession of gold must be complied 
with. 49 Pursuant to the authority granted by con¬ 
gress, the president has the power to regulate the 


40. U.S—Norman v. Baltimore & O I 
R Co.. NY. 55 SCt 407, 294 U S 
240, 73 L Ed 885. 95 ALH 1352— 
U. S v Bankers Trust Co. N Y . 55 
SCt 407. 294 US 240, 79 LEd 885, 
95ALR 1352. 

65 C.J. p 1266 note 81. 

41. Ind.—Brown v. Welch, 26 Ind. 
116 

42. Cal—Stiller v. Rogers, 159 P.2d 
457, 69 Cal App 2d Supp 805 

43. Cal.—Beery v. Los Angeles Coun¬ 
ty. 253 P.2d 1005, 116 Cal App 2d 
290. 

44. N.M.—Black Hawk Consol. Mines 
Co v. Gallegos, 191 P.2d 996. 52 
N.M. 74. 

45. Wash —Morrow v. Henneford, 47 
P.2d 1016, 182 Wash. 625. 

46. US.—Perry v. U. S. CtCl., 55 
S.Ct. 432. 294 U.S 330, 79 LEd. 
•912, <95 ALR 1335—Nortz v. U 
S.. Ct.Cl.. 65 S Ct. 428. 2-94 U.S. 317, 
79 LEd. 907, 95 ALR. 1346—Nor¬ 
man v. Baltimore & O. R. Co, N.Y., 
55 S.Ct. 407, 294 U S. 240, 73 L Ed. 
885, 95 A.L R. 1352—U. S. v Bank¬ 
ers Trust Co. NY., 55 SCt 407. 
294 U.S. 240, 79 L.EcL 885, 95 A.L.R. 
1352. 

47. U.S.—Nortz ▼. U. S., CtCl., 55 S 
Ct 428. 294 US. 317, 79 L.Ed. 907, 
95 A.L.R. 1346. 

Power as to hullftom as well as oolms 

U.S.—British-American Tobacco Co. 
v. Federal Reserve Bank of New 
York. C.C.A.N.Y., 104 F.2d 652, af¬ 
firmed 105 F.2d 935, certiorari de¬ 
nied 60 SCt 131. 308 U.a 600, 84 
L.Ed. 502—Emery Bird Thayer Dry 
Goods Co. v. Williams, C.C.A.MO* 


107 F 2d 965, certiorari denied Wil-. 
liams v Emery Bird Thayer Dry 
Goods Co. 60 SCt 46-8, 309 US 
655, 84 LEd 1004—Campbell v i 

Chase Nat Bank of City of New 
York, DC NY., 5 F Supp. 156, ap¬ 
peal dismissed U. S v Campbell, 
54 SCt 455, 291 US 686, 78 LEd 
1073, motion denied 54 SCt 459, 291 
US 648, 78 LEd 1043. and affirm¬ 
ed. CCA. 71 F.2d 669, 94 ALR 
708, certiorari denied 55 SCt 108, 
293 U.S 592, 79 LEd 686. affirmed. 
C C.A.. Campbell v. Medalie, 71 F 
2d 671, certiorari denied 55 S Ct 
108, 293 US 592, 79 L.Ed. 686— 
Alaska Juneau Gold Mining Co. v. 
U. S. 94 Ct CL 15. 

Statutes held not invalid 

Statutes authorizing prohibition, by 
executive order, of exportation of 
gold coin and placing of restrictions 
on transactions in foreign exchange 
were held not invalid as being arbi¬ 
trary or capricious.—Perry v. U. S.. 
Ct CL, 55 SCt 432. 294 U.S. 330, 79 
L.Ed. 9T2, 95 AL.R. 1335. 

Replevin of withdrawn coinage 

A twenty dollar “double eagle” gold 
piece bearing date of year 1933 which 
was purchased by defendant in good 
faith for nine hundred dollars from 
collector of rare coins was not issued 
as money or currency but was a chat¬ 
tel or article of virtue which could 
be replevied by the United States, 
where all gold coins minted in 1933, 
except those sent to Smithsonian In¬ 
stitute and destroyed by Assay Com¬ 
mission were carefully weighed be¬ 
fore and after they were melted into 
bullion and the weight remained the 
samet indicating that coin involved 
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was stolen from mint or was obtained 
by substitution of another coin—U. 

S v. Barnard, D.C.Tenn., 72 F.Supp. 
531. 

48. US—U. S. v. O’Toole, D.C.R.L, 
101 F Supp. 123—Campbell v. Chase 
Nat. Bank of City of New York, 
D.C.N.Y., 5 F.Supp 156. appeal dis¬ 
missed U. S v„ Campbell, 54 S.CL 
455, 291 U S 686, 78 L.Ed 1073, mo¬ 
tion denied 54 SCt. 459, 291 U.a 
648, 78 LEd 1043, and affirmed. C. 
C A.. 71 F 2d 669. 94 AL.R. 708. cer¬ 
tiorari denied 55 SCt. 108, 293 U.S. 
'592, 79 LEd. 686. affirmed, C.C.A, 
Campbell v. Medalie, 71 F 2d 671, 
certiorari denied 55 S.Ct. 108, 293 
U S 592. 79 L Ed. 686—Alaska Ju¬ 
neau Gold Mining Co. v. U. SL, 94 
CtCl 15. 

Fixing weight of gold dollar 
Presidential proclamation Issued 
pursuant to authority conferred on 
the president by congress, fixing the 
weight of the gold dollar, is valid.— 
Bake well v. U. S.. D.C.Mo., 28 F.Supp. 
504. affirmed, C.CLA. 110 F.2d 564, 
certiorari denied 60 act. 1081, 310 U. 
S. 638, 84 L.Ed. 1407. 

49. U.S.—Alaska Juneau Gold Min¬ 
ing Co. v. U. a, 94 CLCl. 15. 

Affidavit as prerequisite of purchase 
Under a regulation requiring an af¬ 
fidavit to be filed with each delivery 
of gold by persons who have recov¬ 
ered such gold by mfriimy or panning, 
there must be a sufficient statement 
of all relevant facts, even though the 
regulation does not particularise the 
information to be included in the affi¬ 
davit.—Fuller v. U. a. C.C.ACaL, 
110 F.2d 815, certiorari denied 61 a 
Ct. *9. 311 UA 669. 65 LJBd. 434 
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hoarding of gold and require licenses,* 0 and to re¬ 
quire the delivery of gold coins or gold certificates 
to government representatives; 51 and under his 


regulations the possession of gold without a license 
is forbidden and constitutes a crime, 5 * and the 
failure to deliver it to the government agency may 


60. US.-U. S. ▼. Chabot, C.AN.T., 
193 F.2d 287—Campbell v. Chase 
Nat. Bank of City of New York, D 
C.N Y. t 5 F.Supp. 156, appeal dis¬ 
missed U. S. v Campbell, 64 S.Ct 
455, 291 U.S 686, 79 LEd. 1073, mo¬ 
tion denied 64 SCt. 469. 291 U.S. 
648, 78 L.Ed. 1043, and affirmed, C. 
C.A., 71 F.2d 669, 94 ALR. 708. cer¬ 
tiorari denied 66 S.Ct 108, 293 U. 
6. 692, 79 L.Ed 686, affirmed, CCA., 
Campbell ▼. Medalie, 71 F 2d 671, 
certiorari denied 65 SCt. 108, 293 
U S. 692. 79 L.Ed. 686. 

Statnte held valid 

U.S —Uebersee Finanz-Korporation 

Aktien Gesellschaft v. Rosen, C.C 
A.NT, 83 F.2d 226, certiorari de¬ 
nied 66 S.Ct. 946. 298 U.S. 679, 80 
L.Ed. 1400—U S. v. Catamore Jew¬ 
elry Co., DCRI, 124 FSupp. 846. 

Validity of particular executive or¬ 
ders 

(1) The executive order issued by 
the president on Aug. 28, 1933. pursu¬ 
ant to statute concerning emergency 
limitations and restrictions on busi¬ 
ness of members of the Federal Re¬ 
serve System, and which order pro¬ 
vides that no person other than a 
Federal Reserve Bank shall, after 
date of order, acquire In the United 
States any gold coin, gold bullion, or 
gold certificates except under license 
therefor issued pursuant to executive 
order, remains extant and is valid 
and effective—Rufflno v. U. S., C.C.A 
Cal., 114 F 2d 696. 

(2) Provision of executive order 
prohibiting every person, after thirty 
days from date thereof, from pos¬ 
sessing or retaining any interest in 
any gold bullion in the United States, 
was held not within mandate of stat¬ 
ute authorizing president to investi¬ 
gate, "regulate," or “prohibit” hoard¬ 
ing of gold—Campbell v. Chase Nat. 
Bank of City of New York, D.C.N.Y., 
5 F.Supp. 156, appeal dismissed U 
S. v. Campbell, 5'4 S Ct. 455, 291 U.S. 
686, 79 L.Ed 1073. motion denied 54 
S Ct 469. 291 U.S. 648, 78 L Ed 1043. 
and affirmed, C.C.A., 71 F 2d 669, 94 
A.L.R 708, certiorari denied 55 S.Ct 
108, 293 US. 692, 79 L.Ed. 686, af¬ 
firmed, C.C A., Campbell v. Medalie, 
71 F.2d 671, certiorari denied 55 S. 
Ct 108. 293 U.S. 692, 79 L.E<L 686. 

What constitutes “bullion” 

(1) Emergency Banking Relief Act 
of 1933, authorizing the president to 
prohibit hoarding of gold bullion, and 
executive orders issued thereunder, 
contemplated that “gold bullion" 
should include melted scrap gold, 
and In prosecution for willful posses¬ 
sion and retention of an Interest in 
gold bullion without a license, wheth¬ 
er bars of melted scrap jewelry of 


solid gold, gold plate, and gold filled 
constituted gold bullion within act. 
and executive orders issued thereun¬ 
der, was for jury under conflicting 
evidence—U. S. v. Levy, C.CA.N.Y., 
137 F 2d 778. 

(2) The term “gold bullion" as it 
has been consistently understood, in¬ 
terpreted and applied over many 
years includes newly mined gold 
melted and cast into gold bars con¬ 
taining as much as eighty-three per¬ 
cent pure gold.—Alaska Juneau Gold 
Mining Co. v. U. S, 94 Ct Cl 16. 
Exception as to rare coins of special 

value to collectors 

US—Farber v. U. S., C.C. A Cal., 114 

F 2d 5, certiorari denied 61 S Ct j 

173. 311 U.S. 706, 85 L.Ed 458. 

Statute and presidential order applic¬ 
able to aliens 

Cl) In general.—British-American 
Tobacco Co v. Federal Reserve Bank 
of New York, CC A.N.Y., 104 F.2d 652. 
affirmed 105 F.2d 935, certiorari de¬ 
nied 60 S Ct. 131, 308 U S. 600, 84 L. 
Ed 502. 

(2) Denial of export license to for¬ 
eign owner of gold was justified un¬ 
der act authorizing president to pro¬ 
hibit export by any person within the 
United States, since owner must ei¬ 
ther come to the United States to ob¬ 
tain delivery or act through agent 
within jurisdiction, who could not un¬ 
der executive order obtain export li¬ 
cense.—Uebersee Finanz-Korporation 
Aktien Gesellschaft v. Rosen. C C.A. 
N.Y., 83 F.2d 225, certiorari denied 56 
S.Ct. 946, 298 U.S. 679, 80 L Ed. 1400. 
Remedies of persons denied lloenses 

(1) Owner of gold coin could not 
recover at law from bailee which had 
been directed by secretary of treas¬ 
ury to deliver to Federal Reserve 
Bank under Gold Reserve Act; and 
bill by owner of gold coin to compel 
delivery by bailee was held not main¬ 
tainable, where act permitting hold¬ 
ing and exporting only pursuant to 
regulations was constitutional and 
secretary provided for payment for 
gold at dollar face amount as provid¬ 
ed in act, since there was adequate 
remedy at law to recover value In 
legal tender.—Uebersee Finanz-Kor¬ 
poration Aktien Gesellschaft v. Ros¬ 
en, supra. 

(2) Bill by foreign owner of gold, 
which had been denied permission to 
export It by treasury department, 
against bailee and federal reserve 
bank, to which treasury department 
had directed bailee to deliver gold, 
to compel them to deliver to owner 
or Its designee, was properly dismiss¬ 
ed as against bank, where complaint 
failed to allege that bank was In 
possession; but if foreign owner had 
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right to export gold, equity court 
would properly assume jurisdiction of 
suit to compel delivery to owner by 
bailee which had been directed by 
treasury department to deliver to fed¬ 
eral reserve bank, since replevin 
would be inadequate under circum¬ 
stances—Uebersee Fln&nz-Korpora- 
tion Aktien Gesellschaft v. Rosen, su¬ 
pra. 

5L U.S.—British-American Tobacco 
Co., Limited, v Federal Reserve 
Bank of New York, CC.A.N.Y., 10 i 
F.2d 652, affirmed 105 F.2d 935, cer¬ 
tiorari denied 60 S.Ct. 131, 308 U S. 
600, 84 L.Ed. 502—U. S v. 98 $20 
U. S. Cold Coins, D.C.Pa., 20 F. 
Supp. 354—Alaska Juneau Gold 
Mining Co. v. U. a, 94 CtCl. 15. 
Consistency of provisions of not 
Construction of Emergency Bank¬ 
ing Relief Act of 1933, authorizing 
the president to prohibit hoarding of 
gold as empowering him to requisi¬ 
tion gold, was not inconsistent with 
separate provision of same act au¬ 
thorizing such requisitioning of gold 
by secretary of the treasury, where 
provision for president's authority 
was designed to operate against 
greater emergencies and hence im¬ 
posed criminal penalties which, how¬ 
ever. were applicable only to willful 
violators.—U. S. v. Levy, C.C.A.N.Y, 
137 F.2d 778. 

Government’s breach of agreement 

Where plaintiff delivered gold coins 
to the government, in accordance 
with an alleged agreement with the 
United States district attorney to 
discontinue a prosecution for gold 
hoarding, and without publicity to 
ship the gold coins to the Federal Re¬ 
serve Bank, and where said gold 
coins were Instead delivered to a lo¬ 
cal bank, resulting in publicity. It 
was held that even though the alleged 
agreement was made and was valid, 
its breach was immaterial and the 
plaintiff is not entitled to recover any 
greater amount than was paid to him 
—Blanchard v. U. S., 86 Ct.Cl. 585. 

62. U.S.—U. S. v. Chabot CLA.N.Y., 
193 F.2d 287. 

Xadlctansat* 

(1) Indictment charging that de¬ 
fendant willfully, unlawfully, and 
j knowingly acquired certain gold coins 
not having a license was not objec¬ 
tionable as falling to state a public 
offense because it did not disclose 
whether the coins alleged to have 
been acquired were coins having a 
recognized special value to collectors 
of rare and unusual coin.—Farber v. 
U. S., C C.A.Cal., 114 F.2d 5, certio¬ 
rari denied 61 S.Ct 173, 811 U.S. 706, 
85 L.Ed. 458. 



91 C.J.S. 

result in forfeiture of the gold. 59 Under other 
statutes the secretary of the treasury may prescribe 
under what conditions gold may be held or ex¬ 
ported, 54 and his regulations are enforceable by civil 
penalties. 65 The latter statutes are not inconsist¬ 
ent with and do not impliedly repeal the former 
one, but supplement it. 66 

Under the Silver Purchase Act, 31 U.S.C.A. §§ 
448-448 e, and the presidential proclamations there¬ 
under, the United States coinage mints will accept 
for coinage only silver which has been identified by 
affidavits as having been mined from natural de¬ 
posits in, or subject to, the jurisdiction of the United 
States, or silver which is a mixture of such newly- 
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mined silver and other silver in the proportions pre¬ 
scribed by the regulations. 57 Under a provision of 
a statute to that effect, the regulations and actions 
taken by the treasury may be approved, ratified, 
and confirmed by congress, so that even doubtful 
regulations or actions are thereby validated. 58 

Gold Clause Resolution. Under the Gold Gause 
Resolution of 1933, 31 U.S.C.A. § 463, so providing, 
any contractual provision requiring payment in 
gold, or in a particular kind of coin or currency of 
the United States, or in an amount of United States 
money measured by gold, or by a particular kind of 
United States coin or currency, is prohibited and 
unenforceable; 69 and, under a sweeping provi- 


(2) Count of indictment charging 
accused with owning or possession of 
gold coin after thirty days from date 
of executive order prohibiting hoard¬ 
ing of gold was held demurrable t but 
count charging violation of section of 
executive order requiring possessors 
Or owners of gold coin to return 
under oath within fifteen days from 
date of order complete information 
relative to gold was held not demur¬ 
rable on ground that alleged Invalid 
provision that returns by owners of 
gold shall be deemed an application 
for license nullified section in entire¬ 
ty. since, if licenses were unauthor¬ 
ized, provision therefor became mere¬ 
ly surplusage—U. S. v. Driscoll, D.C. 
Mass, 9 F.Supp. 454. 

Evidence 

Evidence sustained conviction for 
willfully possessing gold without a 
license—U. S. v. Chabot CANY, 
193 F.2d 287—Farber v U S, CCA 
Cal., 114 F.2d 5, certiorari denied 61 
SCt. 173, 311 U. S 706, 85 LEd 458 
Existence of license held defensive 
matter 

U.S.—Rufflno v. U. S., C.C.A.Cal. # 114 
F.2d 096. 

83. US.—U S. v. 98 $20 U. S Gold 
Coins, D.C.Pa, 20 FSupp 354 
Intent to violate the act; excuse for 
violation 

(1) Since the provision for forfei¬ 
ture of improperly held gold coins 
or certificates is highly penal, gov¬ 
ernment must show intent to violate 
the act. 

U S—U. S. v. 98 $20 U. S. Gold Coins, 
supra. 

Md—Takoma Park Bank v. Abbott, 
19 A 2d 169, 179 Md. 249, certiorari 
denied 62 SCt. 134, 314 U.S. 672, 
86 L.Ed. 538. 

(2) That owner of gold coins in¬ 
tended to deliver gold to Federal Re¬ 
serve Bank In accordance with law, 
but fearing incrimination, delayed 
while seeking safe and legal method 
of delivery did not excuse owner's 
withholding and transporting gold, 
and hence such gold would he con- 


I demned.—U S v. 9* $20 U. S. Gold 
Coins, D C Ta., 20 F Supp 354 

Eioense; melted and unmelted scrap 
gold 

While the government was not en¬ 
titled to forfeiture of unmelted scrap 
gold lawfully held by one licensed to 
acquire and hold such gold, it was en¬ 
titled to forfeiture of melted scrap 
gold under licensee's testimony that 
gold was melted in unauthorized ex¬ 
perimental work.—U. S. v. 64 02 Troy 
Ounces (Gross Weight) of Unmelted 
and Melted Scrap Gold, D.C.N.Y., 8 
FSupp. 841. 

Evldsnos as to ownership of gold 
held inadmissible 

In action by renter of safety box 
against depositary bank for loss of 
gold coins and currency, where rent¬ 
er had made no report to federal gov¬ 
ernment concerning gold and had re¬ 
ceived no permission from govern¬ 
ment to hold gold coins, evidence per¬ 
taining to gold coins was properly 
excluded, since title and interest in 
and to the gold coins had been for¬ 
feited to the United States.—Schmidt 
v Twin City State Bank, 100 P 2d 
652, 151 Kan. 667. 

54. U.S —U. S. v. Chabot, C.A.N.Y., 
193 F 2d 287—British-American To¬ 
bacco Co v. Federal Reserve Bank 
of New York, C.C.ANY., 104 F.2d 
652, affirmed 105 F.2d 935, certio¬ 
rari denied 60 S.Ct 131, 308 U.S 
600, 84 L Ed. 502 

Statutes held valid 
U S —Campbell v. Chase Nat. Bank 
of City of New York, DCN.Y., 5 F. 
Supp. 156, appeal dismissed U. S. 
v. Campbell, 64 S.Ct 455, 291 US 
686, 78 L.Ed. 1073, motion denied 

54 SCt 469, 291 US. 648, 78 LEd 
1043, and affirmed, C.CA, 71 F.2d 
669, 94 ALR. 708, certiorari denied 

55 S.Ct. 108, 293 U.S. 592, 79 L Ed 
686, affirmed, C C A., Campbell v. 
Medalie, 71 F.2d 671, certiorari de¬ 
nied 55 SCt. 108, 293 U.S. 592, 79 
L.Ed. 686. 

55. U.S —U. S. v. Chabot, CANY, 
193 F.2d 287—U. S. v. Catamore 
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Jewelry Co., DC.R.I., 124 FSupp. 
846. 

56. U.S—U S v. Chabot. C.A.N.Y, 
193 F.2d 287—Farber v. U. S.. C.C. 
A.Cal, 114 F 2d 5, certiorari denied 
61 SCt 173, 3*11 US. 706, 86 LEd. 
458—U S. v. Catamore Jewelry Co., 
D.C R.1, 124 F Supp. 846. 

57. U.S—Swisher v. U. S. CCA. 
Colo., 109 F.2d 1000 

Eight to sell as conditional 

The right to sell was conditional 
and it was essential that the amount 
of silver tendered for purchase by 
mint as newly mined silver from a 
mixture together with the amount 
that had theretofore been sold from 
the mixture as newly mined Silver 
should not exceed the total amount 
of newly mined silver in the mixture 
and that the silver tendered for pur¬ 
chase should be accompanied by 
truthful supporting affidavits cover¬ 
ing sales from miners of newly mined 
silver equal to the amount of silver 
tendered to the mint for purchase. 
—Swisher v. U. S., supra. 

58. U.S.—U. S v. Catamore Jewelry 
Co., DC.RI, 124 FSupp 846— 
Alaska Juneau Gold Mining Co. v. 
U. S.. 94 Ct.Cl. 15. 

59. U.S.—Holyoke Water Power Co. 
v. American Writing Paper Co., 
Mass, 57 S Ct 485, 300 U.S. 324, 81 
Li.Ed. 678—Holyoke Water Power 
Co. v American Writing Paper Co., 
D.C Mass., 9 F Supp. 451. 

NY.—Levy v Asbestos, Limited, 273 
N Y S. 911, 153 Misc. 125. 

Besolution. held valid 
U S —Norman v. Baltimore & O. R. 
Co, N.Y., 55 S.Ct 407, 294 U.S. 240, 
79 L.E<L 885, 95 A.L.R. 1352—U. 8. 
v. Bankers' Trust Co., N.Y., 55 S Ct. 
407, 294 U.S. 240, 79 L.Ed. 885, 95 
A L.R. 1352—Emery Bird Thayer 
Dry Goods Co. v. Williams, C.C.A. 
Mo., 107 F.2d 965, certiorari denied 
Williams v. Emery Bird Thayer 
Dry Goods Co., 60 SCt 468, 309 U 
S. 655, 84 LEd. 1004. 

Ga—Smith v. Bukofzer, 180 S.E. 35'8, 

180 Ga. 585, 
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sion to that effect, every obligation, existing or fu¬ 
ture, payable in money of the United States, is 
dischargeable on payment, dollar for dollar, in any 
coin or currency of the United States which at the 
time of payment is legal tender for public and pri¬ 
vate debts. 60 The fact that an instrument or ob¬ 
ligation provides for payment in gold does not ren¬ 


der the instrument or obligation unenforceable under 
the statute, but the obligation is subject to discharge 
by payment in any legal tender. 61 Accordingly, 
where obligations are within the operation of, and 
governed by, the laws of the United States, 62 and 
are payable in money of the United States, 63 they 
are dischargeable on the payment of current legal 


btoitloA of eoagress was to out¬ 
law all contractual provisions requir¬ 
ing debtors, who had bound them¬ 
selves to pay United States dollars, 
to pay a greater number of dollars 
than promised and to prevent tying 
of debts payable in dollars to any 
fixed value of particular money.— 
Guaranty Trust Co. of New Tork v. 
Henwood. Mo. f 5*9 S.CL 847, 307 U.S. 
947, 83 L.Ed. 1266—Chemical Bank 
& Trust Co. v. Henwood, Mo, 69 S Ct 
847, 307 U.S. 247, 83 L.Ed. 1266. 
Exception as to gold for industrial 
purposes 

(1) Contracts for sale or delivery 
of gold for industrial or similar pur¬ 
poses are not within resolution.— 
Holyoke Water Power Co. v. Ameri¬ 
can Writing Paper Co, Mass., 67 S. 
Ct. 495. 300 U.S. 324, 81 L.Ed. 678- 
Emery Bird Thayer Dry Goods Co. 
v. Williams, C.C.AMO., 107 F.2d 965, 
certiorari denied Williams v. Emery 
Bird Thayer Dry Goods Co., 60 S 
Ct 468, 309 U.S. 665, 84 I. Ed. 1004. 

(2) Whether parties to contract for 
delivery of gold bullion intended to 
use bullion to stabilize value of dol¬ 
lar, so as to render resolution ap¬ 
plicable to contract, or to obtain gold 
for uses in manufacture, arts, or the 
like, must be determined from in¬ 
strument itself and such enlightening 
circumstances as attended making of 
contract.—Emery Bird Thayer Dry 
Goods Co. v. Williams, C.C.AM 0 ., 107 
F.2d 966, certiorari denied Williams 
v. Emery Bird Thayer Dry Goods Co, 
60 S.Ct. 468, 309 U.& 655, 84 LEd 
1004. 

(3) A provision in ninety-nine-year 
lease of realty from trustees of com¬ 
mon-law trust for quarterly pay¬ 
ments of rental in gold bullion after 
first seven years, dunng which rent 
was payable in gold coin, was held 
intended solely for purpose of sta¬ 
bilizing money value of dollar rental, 
so as to render resolution applicable 
to lease.—Emery Bird Thayer Dry 
Goods Co. v. Williams, C.C.A Mo., 
<107 F.2d 965, certiorari denied Wil¬ 
liams v. Emery Bird Thayer Dry 
Goods Co.. 60 S.CL 463, 309 U.S. 655, 
84 L.Ed. 1004. 

Prior to resolution, gold certificate, 
stating that certain amount of dollars 
had been deposited in treasury of the 
United States in gold coin payable to 
bearer on demand, and that certificate 
was legal tender in amount thereof 
in payment of all debts and dues, 
public and private, was held "curren¬ 


cy” and not <( warehouse receipt” or 
contract for certain quantity of gold 
as commodity —-Notts v. U. S., CtCl, 
55 S.Ct. 428, 294 U.S. 317, 79 UHd. 
907, 95 AL.R 1346. 

60. U.S.—Guaranty Trust Co. of 
New York v. Henwood, Mo, 59 S. 
Ct. 847, 307 U.S 247, 83 LEd 1266 
—Chemical Bank & Trust Co. v. 
Henwood, Mo, 59 SCt 847, 307 U. 
S. 247, 83 L Ed. 1266. 

N.Y.—Compania De Inversiones In- 
ternaclonales v. Industrial Mort¬ 
gage Bank of Finland. 198 N.E. 617, 
269 NY. 22, 101 A.L.R. 1313, certio¬ 
rari denied 56 S.Ct 443, 297 US 
705, 80 L.Ed. 993, amended on other 
grounds 199 NE 691, 269 NY. 602. 
Ohio.—Nye v. Schwab, 16 NE.2d 783, 
58 Ohio App. 422. 

Form and medium of payment gen¬ 
erally see Payment SS 13-37. 
Resolution held valid 
U S —Norman v. Baltimore & O. R. 
Co. N.Y., 55 S.Ct. 407, 29*4 U.S. 240, 
79 L.Ed. 885, 95 ALR. 1352—U. S 
v. Bankers' Trust Co., NY, 55 S 
Ct 407, 294 U S. 240, 79 L.Ed. 885, 
95 ALR. 1352. 

Ga.—Smith v. Bukofzer, 180 SR 358, 
180 Ga. 585. 

61. Idaho.—Anderson v. Ruberg, 160 
P.2d 456, 66 Idaho 417. 

Xiease obligation to pay as rent 
quantity of gold equal in amount to 
one thousand five hundred dollars of 
gold coin of the United States of 
standard of weight and fineness of 
the year 1894, or the equivalent of 
such commodity in United States cur¬ 
rency, may be discharged dollar for 
dollar in money of the standard es¬ 
tablished by law. 

U S —Holyoke Water Power Co. v. 
American Writing Paper Co., Mass., 
57 S.Ct. 485, 300 US. 324, 81 LEd. 
678—Holyoke Water Power Co. v. 
American Writing Paper Co., D.C. 
Mass., 9 F.Supp. 451. 

Minn.—E. E. Atkinson & Co. v. Neis- 
ner Bros., 259 N.W. 185, 193 Minn. 
175. 

Trust deed providing for payment 
in gold is not rendered void, or un¬ 
enforceable, or enforceable only in 
equity, because of the prohibition 
against payment in gold, since pay¬ 
ment in any legal tender is sufficient. 
—St. George v. Meyer, 69 P.2d 993, 
9 Cal. 2d 161—-Durst v. Battson, 69 P. 
2d 992, 9 Cal.2d 156—Pacific States 
Sav. & Loan Co. v. O’Neill, 61 P.2d 
1160. 7 Cal.2d 596—Security-First 
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Nat. Bank of Los Angeles v. CueSta, 
59 P.2d 542, 15 Cal.App.2d 302. 

62. N.Y —Compania De Inversiones 
Internacionales v. Industrial Mort¬ 
gage Bank of Finland, 198 N.E. 617, 
269 N.Y. 22. 101 ALR 1313, cer¬ 
tiorari denied 56 SCt 443, 2*97 U. 
S. 705, 80 L.Ed. 993, amended on 
other grounds 199 N E. 691, 269 
NY. 602. 

Obligations held governed by United 
States laws 

(1) Where property covered by 

trust mortgage securing bonds was 
located in the United States, trus¬ 
tee was required to be a New York 
trust company, and enforcement of 
obligations was responsibility of trus¬ 
tee, mortgage and bonds were do¬ 
mestic obligations, and law of the 
United States governed in deter¬ 
mining whether bonds were within 
Joint Resolution of Congress making 
obligations payable in money of the 
United States dischargeable on pay¬ 
ment of current legal tender dollars 
—Guaranty Trust Co. of New York 
v. Henwood, Mo., 59 S.Ct. 847, 307 
U.S 247, 83 LEd. 1266—Chemical 

Bank & Trust Co v. Henwood, Mo, 
59 S.Ct. 847, 307 U.S. 247, 83 L.EdL 
1266. 

(2) Congressional joint resolution 
was held to apply to bearer bonds 
sold by foreign corporation to an¬ 
other foreign corporation in New 
York with promise to pay in gold 
coin of United States of standard of 
weight and fineness as it existed on 
July 1, 1924 —Compania De Inver¬ 
siones Internacionales v. Industrial 
Mortgage Bank of Finland, 198 NE 
617, 269 N.Y. 22. 161 A.L.R. 1313, 
certiorari denied 56 S Ct. 443, 297 U S. 
705, 80 L.Ed. 993, amended on other 
grounds 199 N.E. 691, 269 N.Y. 602. 

63. N.Y.—Compania De Inversiones 
Internacionales v. Industrial Mort¬ 
gage Bank of Finland, supra. 

Obligations held payable in United 
States money 

Alternative promises In bonds giv¬ 
ing bondholders option to elect pay¬ 
ment in dollars, guilders, pounds, 
marks or francs were not separate 
and independent contracts or obliga¬ 
tions, but were parts of a single mon¬ 
etary obligation, with respect to 
whether bonds were "obligations pay¬ 
able in money of the United States” 
within joint resolution of congress 
making such obligations discharge- 
able on payment of current legal tea- 
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tender dollars; but the Gold Clause Resolution is 
inapplicable to obligations payable entirely in foreign 
currencies, 64 and in places outside of the United 
States. 66 However, the fact that an obligation 
grants the holders an option to elect payment in 
dollars or one of various foreign currencies does not 
remove it from the operation of the resolution, as 
an obligation not payable in money of the United 
States, where the option was never exercised. 66 
Moreover, where an obligation contains a multiple 
currency provision, providing for payment in dol¬ 
lars or, at the holder’s option, in one of various 
foreign currencies, and the obligation is a single 
monetary obligation, the obligation is one payable 
in money of the United States and within the op¬ 
eration of the resolution, 67 even though the obliga¬ 
tion, originally sold in the United States, has been 
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resold in foreign countries, 68 and even though the 
holder of the obligation, seeking to enforce it, is 
a foreign person or corporation. 66 

The invalidity of the Gold Clause Resolution as 
applied to pre-existing Liberty Loan gold bonds is 
discussed infra § 126 a. 

False statements . Where affidavits are required 
in connection with the sale or possession of gold 
or silver under the various acts and regulations, the 
making of false, fictitious, or fraudulent statements 
or representations therein as to a material fact con¬ 
stitutes a criminal offense under a general statute 
as to false statements, for which affiant will be 
prosecuted. 70 In such prosecutions, the rules govern¬ 
ing such matters in criminal proceedings generally 
have been applied to the indictments, 71 and to other 


der dollars—Guaranty Trust Co of 
New York v. Henwood, Mo. 59 SCt 
847. 307 US. 247. 83 L.Ed 1266- 
Chemical Bank & Trust Co. v Hen- 
wood. Mo. 59 SCt 847, 307 U.S 247, 
83 L Ed 1266 

64. N.Y.—English Transcontinental 
v Puebla Tramwav, Light & Pow¬ 
er Co. 61 NTS 2d 356, 186 Misc 
481 

65. NY —English Transcontinental 
v. Puebla Tramway, Light & Power 
Co., supra. 

66. U.S —Guaranty Trust Co. of New 
York v. Henwood, Mo, 59 SCt. 847, 
307 U.S. 247, 83 LEd. 12*6—Chem¬ 
ical Bank & Trust Co. v. Henwood, 
Mo, 6'9 SCt. 847, 307 U.S. 247, 83 
LEd 1266. 

67. U.S —Bethlehem Steel Co v. 
Zurich General Acc. & Liability 
Ins. Co, N Y., 59 S Ct 856, 307 U.S 
265, 83 LEd. 1280, rehearing de¬ 
nied 60 S.Ct. 65. 308 U.S. 631, 84 
L.Ed. 5*26—Bethlehem Steel Co. v. 
Anglo-Continentale Treuhand, A G, 
NY., 59 SCt 856, 307 US. 265, 83 
L.Ed. 1280, rehearing denied 59 S 
Ct. 1040, 307 U.S. 650, 83 LEd. 
1529—Guaranty Trust Oo. of New 
York v. Henwood, Mo., 59 S Ct. 
*47, 807 U.S. 247, 83 L.Ed. 1*266— 
Chemical Bank & Trust Co. ▼. Hen¬ 
wood, Mo, 59 S.Ct. 847, 307 US. 
247, 83 L Ed. 1266. 

Contra McAdoo v. Southern Pac. Co, 
D.CCal., 10 F Supp. 953, reversed on 
other grounds, C.C A., Southern 
Pac. Co., v. McAdoo, 82 F.2d 121. 

68. U.S.—Bethlehem Steel Co. v. 
Zurich General Acc. & Liability 
Ins. Co., N.Y., 59 S.Ct. 856, 307 U 
S 265, 83 L.Ed. 1280, rehearing de¬ 
nied 60 S.CL 65. 308 U.S. 631, 84 
L.Ed. 62*—(Bethlehem Steel Co. v. 
Anglo-Continentale Treuhand, A 
G.. N.Y., 59 S.Ct. 856, 307 U.a 265, 
83 L.Ed. 1280, rehearing denied 59 


set 1040. 307 U.S. 650, 83 L.Ed. 
'1529 

69. U S—Bethlehem Steel Co. v. 
Zurich General Acc. & Liability Ins. 
Co . N.Y., 69 S Ct 856. 307 U S 265, 
83 LEd 1280, rehearing denied 60 
SCt 65, 308 U.S. 631, 84 LEd 
626—Bethlehem Steel Co v Anglo- 
Continentale Treuhand, A. G., NY. 
59 S Ct 856, 307 U S. 265, 83 L Ed 
1280, rehearing denied 59 S.Ct. 1040, 
307 U.S. 650, 83 L.Ed. 1529. 

70. U.S.—Swisher v. U. S„ C.C.A 
Colo., 109 F.2d 1000. 

71. U.S.—Swisher v. U. S, supra. 
Indictments held sufficient 

(1) An indictment for making 
false affidavits to induce purchase of 
gold by the United States was suffi¬ 
cient although alleging misrepresen¬ 
tation of “material matter'* rather 
than using statutory words “material 
facts,” where indictment specifically 
alleged material facts misrepresent¬ 
ed—Boat v. U. S., C.C.ACaL, 103 F. 
2d 717. 

(2) In prosecution for knowingly 
and wilfully making, causing to be 
made, usmg or causing to be used, 
false affidavits in a matter within 
the jurisdiction of the United States 
Mint, an agency of the United States, 
indictments based on owner's prin¬ 
cipal affidavits affirming that silver 
delivered to mint had been newly 
mined from natural deposits in the 
United States or a place subject to 
the jurisdiction thereof were good.— 
Swisher v. U. S., C.CJLC 0 I 0 ., 109 F. 
2d 1000. 

(3) Where regulation Issued pursu¬ 
ant to the Gold Reserve Act author¬ 
ized purchase of gold accompanied 
by an affidavit on a specified form, 
and, although regulation did not par¬ 
ticularize the information to be in¬ 
cluded in the affidavit, the form re¬ 
quired a statement concerning the 
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source of the gold and the time of 
its production, an indictment charg¬ 
ing that false* information was giv¬ 
en by accused concerning the source 
of gold and time of its production 
was not subject to attack on ground 
that regulation did not require a 
statement of such facts—Fuller v. 
U S, CCA Gal., 110 F.2d 815, cer¬ 
tiorari denied 61 S.Ct. 29, 311 U.S. 
669, 85 LEd. 430. 

Indictments held insufficient 

(1) In prosecution for knowingly 
and willfully making, causing to be 
made, using or causing to be used, 
false affidavits in a matter within 
the jurisdiction of the United States 
Mint, an agency of the United States, 
convictions on counts based on prin¬ 
cipal affidavit of owner of mined sil¬ 
ver affirming that the silver tendered 
for purchase was newly mined silver 
and also that the silver was a mix¬ 
ture of domestic and secondary or 
domestic and foreign silver and did 
not. together with mixture previously 
delivered or transferred to the mint, 
exceed the amount of such mixture 
which had been newly mined, were 
reversed.—^Swisher v. U, 8* C.C.A. 
Cal., 199 F.2d 1000. 

(2) In prosecution for falsifying 
facts in connection with sale of gold 
to United States Mint, count of in¬ 
dictment charging falsification of ma¬ 
terial matter in signing with ficti¬ 
tious names printed forms required 
by California law for use by pur¬ 
chasers of gold, and in delivering 
them to other defendant to enable 
such defendant to incorporate ficti¬ 
tious names in affidavit required in 
connection with sale of gold to mint, 
was insufficient to charge an offense 
on theory that first defendant was an 
accessary principal, in absence of 
any allegation that fictitious names 
were actually used in an affidavit.— 
Hills v. U. &, CGJLCaL, 97 F.2d 710. 
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procedural matters. 71 

§ 126. Bonds and Other Evidences of In¬ 
debtedness 

a. In general 

b. Negotiability; effect of transfer 

c. Rights of surviving co-owners and 

beneficiaries 

a. In General 

Congress has the power to issue bonds, and promul¬ 
gate regulations governing rights therein, and may dele¬ 
gate such powers to the secretary of the treasury. The 
Gold Clause Resolution is invalid as to preexisting gold- 
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payable bonds, but does not Invalidate provisions for 
acceleration of maturity. 

In connection with the power to borrow money, 
as discussed supra § 120, congress has the power 
to issue obligations of the United States in any 
appropriate form. 73 Thus, congress has the power 
to issue United States savings bonds or certificates, 74 
and to promulgate regulations governing their own¬ 
ership, transfer, and payment; 75 and these powers 
may properly be delegated to the secretaiy of the 
treasury, 76 whose regulations have the force of 
federal law. 77 Moreover, a United States saving 
bond is a federal contract which is controlled by 
federal law; 73 and the ownership and title and the 


72. U.S.—Swisher v. U. S., C.C.A. 
Colo v 109 F.2d 1000. 

|vU«ne« 

Cl) In prosecution for presenting 
false claims concerning the source 
of gold and time of its production in 
connection with sale gf gold to the 
mint at San Francisco, evidence sus¬ 
tained conviction.—Fuller v. U. S, C. 
C A.Cal., 110 F.2d 815, certiorari de¬ 
nied 61 S.Ct 29. 311 U.S. 669, 85 L 
Ed. 430. 

(2) In prosecution for making false 
affidavits to induce purchase of gold 
by the United States, evidence indi¬ 
cating that there was no mining 
claim at the place described by de¬ 
fendant as the source of the gold 
was held to authorize conviction.— 
Boat v. U. S.. C.C.A.Cal., 103 F.2d 717. 
Xastructtoas 

In prosecutlbn for knowingly and 
wilfully making, causing to be made, 
using or causing to be used, false af¬ 
fidavits in matter within jurisdiction 
of the United States Mint, an agency 
of the United States, with respect to 
newly mined silver, requested in¬ 
struction that defendants had a right 
to sell a mixture containing newly 
mined, domestic, secondary, or for¬ 
eign silver to an extent equal to the 
silver contained in ore newly mined 
and that the percentage of such do¬ 
mestic secondary or foreign silver 
was immaterial, was properly refused 
as not correctly stating the law — 
Swisher v. U. S.„ C C.A.Colo., 109 F. 
2d 1000. 

73. U.S.—Legal Tender Cases, N.T., 
4 SCt. 122, 128, 110 US. 421, 28 
L.Ed. 204 

Nev.—Stephens v. First Nat. Bank of 
Nev.. 196 P.2d 756, 65 Nev. 852. 

74. U.S.—U. S v. Dauphin Deposit 
Trust Co., DC Pa., 50 FSupp. 73. 

CaL—Davies v. Beach, 168 P.2d 452, 
74 Cal.App.2d 304 

La.—Succession of Tanner, App., 24 
So.2d 642. 

Neb.—In re Hendricksen*s Estate, 56 
N.W.2d 711, 166 Neb. 463, certiorari 
denied Kelly v. Rohn, 74 S.CL 68, 
346 U.S. 854, 98 L.Ed. 268. 


Nev—Stephens v. First Nat. Bank of 
Nev., 196 P.2d 756, 65 Nev. 35*2 
N.J.—Franklin Washington Trust Co 
v. Beltram, 29 A.2d 854, 133 N.J Eq 
11 . 

Purpose of imuuioe 

(1) The issuance of United StateB 
savings bonds and similar securities 
is designed to provide a patriotic op¬ 
portunity for people of small means 
to invest their savings with the gov¬ 
ernment, and to participate in the 
Second World War.—In re Deyo's Es¬ 
tate, 42 N.T S 2d 373, 180 Misc. 32. 

(2) The Second Liberty Bond Act 
was enacted for the dual purpose of 
obtaining money for the government 
and to encourage thrift and savings 
by small investors.—-Moore's Adm'r v 
Marshall, 196 S.W.2d 369, 302 Ky. 729, 
168 A L.R. 241. 

75. Ark.—Myers v. Hardin, 186 S.W. 

2d 925, 208 Ark. 505. 

N.Y.—In re Borchardt's Estate, 88 N. 
Y.S 2d 987, 179 Misc. 456. 

76- US.—In re Bartlett, D.C.N.Y, 
71 F.Supp 614 

Arlz—Lee v Anderson, 218 P.2d 732, 

70 Ariz. 208. 

Ark.—Myers v. Hardin, 186 S.W.2d 
925, 208 Ark. 505. 

Ga—Knight v. Wingate, 62 SE.2d 
604, 205 Ga. 133 

Ky—Moore's Adm'r v. Marshall, 196 
S.W.2d 363. 302 Ky. 729, 168 ALR 
241. 

Nev.—Stephens v. First Nat Bank of 
Nevada, 196 P.2d 756, 65 Nev. 352. 
N.J.—Franklin Washington Trust Co 
v. Beltram, 29 A.2d 854, 133 N J Eq. 
11 . 

N.Y.—In re Karlinskl's Estate, 43 N. 

Y.S.2d 40, 180 Misc. 44. 

N.C.—Ervin v. Conn, 84 S.E 2d 402, 
225 N.C. 267. 

77. U.S.—In re Bartlett, D.C.N.Y., 

71 F.Supp. 514. 

Ariz—Lee v. Anderson, 218 P.2d 732, 
70 Ariz. 208. 

Cal.—-Katz v. Driscoll, 194 P.2d 822, 
86 Cal.App 2d 313—Davies v. Beach, 
168 P.2d 452, 74 CalApp.2d 804— 
Conrad v. Conrad, 152 P.2d 221, 
66 Cal.App.2d 280. 

316 


Fla —In re Briley's Estate, 21 So 2d 
595, 155 Fla. 798. 

Ga.—Knight v. Wingate, 52 S.E.2d 
604, 205 Ga 13*3. 

Iowa—In re Murray's Estate, 20 N. 
W.2d 49, 236 Iowa 607 

Ky.—Moore’s Adm'r v Marshall, 196 
S.W.2d 369, 302 Ky. 723, 168 A.LR 
241. 

La—-Succession of Tanner, App, 24 
So 2d 642. 

Mont—Nelson v. Wheeler, 256 P.2d 
1080. 127 Mont 56 

Neb—In re Hendricksen's Estate, 56 
N W 2d 711. 156 Neb 463, certiorari 
denied Kelly v. Rohn, 74 SCt 68, 
346 US 854, 98 LHd 368. 

Nev.—Stephens v First Nat. Bank of 
Nevada, 196 P 2d 756, 65 Nev. 362. 

N.J.—Fidelity Union Trust Co. v. 
Tezyk, 55 A 2d 26, 140 N.J Eq. 474, 
173 ALR. 646—Franklin Washing¬ 
ton Trust Co. v. Beltram, 29 A.2d 
854, 133 N J.Eq. 11. 

N.Y—Hatfield v. Buck, 8*5 N.Y.S.2d 
613, 193 Misc 1041—Hart v. Hart, 
81 N.Y S 2d 764, 134 Misc 162, af¬ 
firmed 85 N.Y.S 2d 917, 274 App. 
Div. 1035—In re Deyo’s Estate, 42 
N.Y.S.2d 379, 1-80 Misc 32. 

N.C.—Ervin v. Conn, 34 S.E 2d 402, 
225 N.C 267. 

Ohio—Laufersweiler v. Richmond, 8 
Ohio Supp. 76. 

Pa.—Ruben v. Ruben, Gom.PL, 95 
Pittsb.Leg.J. 65. 

65 C.J. p 1367 note 98. 

78. U.S.—U. S. v. Dauphin Deposit 
Trust Co., D.CPa, 50 FSupp. 73 

Ala.—Ex parte Little, 67 So.2d 818, 
259 Ala. 532. 

Fla.—In re Briley's Estate, 21 So 2d 
595, 155 Fla. 798. 

La—Succession of Tanner, App, 24 
So.2d 642. 

Minn —Connell v. Bauer, 61 N W 2d 
177. 

Mo—Union Nat. Bank v. Jessell, 215 
S.W 2d 474, 358 Mo 467. 

Mont—Nelson v Wheeler, 256 P.2d 
1080, 127 Mont 56. 

NC.—Ervin v. Conn, 34 S.E.2d 402, 
225 N.C. 267. 

Pa.—Dowd v. Lynch, 81 Pa.Dist & 
Co. 413, 2 Fiduciary 242, 42 Luz. 



91 C.J.S. 

rights of parties with respect to such bonds are 
controlled by federal law and not state law; 79 and 
the federal act and the regulations pursuant there¬ 
to are as much a part of the contract between the 
purchaser of the bond and the United States as if 
they had been incorporated in the bond. 80 The sec¬ 
retary of the treasury has authority to provide, 
by regulation, for the registration of the certificates, 
that they shall be nontransferable, and that the 
United States shall not be liable to the rightful own¬ 
er of an unregistered certificate, if payment is made 
to another;® 1 and, under such regulations, the gov¬ 
ernment is not required to pay or reissue lost un¬ 
registered certificates. 82 

Where the United States has lawfully and con¬ 
stitutionally borrowed money and pledged its cred¬ 
it therefor, the binding quality of the promise is 
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of the essence of the credit so pledged, 88 and con¬ 
gress cannot thereafter alter or destroy such obliga¬ 
tion, 84 as by the application of the Gold Cause Res¬ 
olution, as appears below; and while congress need 
not provide a remedy through the courts, 88 and the 
United States may not be sued without its con¬ 
sent, as discussed infra § 176, the essential obliga¬ 
tion still exists and remains binding on the con¬ 
science of the sovereign. 86 Bonds issued by an 
agency authorized under federal statute are not 
necessarily obligations of the United States for 
which the United States is liable. 87 

Title or ownership generally . Title to govern¬ 
ment bonds depends on the facts and circumstances 
surrounding their purchase, 88 such as the intention 
of the parties and whose money was used for the 
purchase. 80 United States savings bonds, which. 


Leg Ref? 84—In re Prifer’s Estate. 
53 FaDist ft Co. 103. 7 Monroe L 
R. 19. 10 Sch Res 170. 

Validity under state law as immateri¬ 
al 

United States Savings Bonds are 
federal contracts and their meaning 
and the rights of parties thereto 
must be determined by federal law, 
t fleet being given to all provisions 
which are valid under the federal 
law, regardless of whether such pro¬ 
visions, if contained in a state con¬ 
tract, would be valid under state law. 
—Knight v. Wingate. 52 S E 2d 604, 
205 Ga. 133. 

79. U S —U. S. v. Dauphin Deposit 
Trust Co, DC Pa, 50 F.Supp. 73 
Ala—Ex parte Little, 67 So 2d 818, 
259 Ala. 532 

Anz—Lee v. Anderson, 218 P 2d 732, 
70 Ariz. 208 

Fla—In re Briley's Estate, 21 So.2d 
595, 155 Fla 798 

Iowa—In re Murray's Estate, 20 N. 

W 2d 49, 236 Iowa 807. 

La—Succession of Tanner, App, 24 
So 2d 642. 

N J —In re Haas* Estate. 77 A 2d 
523, 10 N J Super. 581—Link v. 

Link. 65 A 2d 89. 8 NJ Super 295. 
NY.—In re Tividar's Will. 135 N.Y. 
S 2d 351. 206 Misc 854—In re Lar- 
et's Will, 86 N Y S 2d 330, 194 Misc. 
721—Hart v Hart. 81 N Y S.2d 764. 
194 Misc. 162. affirmed 85 N.Y S 2d 
917, 274 App.Div. 1036 
N C —Watkins v. Shaw, 65 S E 2d 881, 
234 N.C. 96—Ervin v. Conn, 34 S.E 
2d 402, 225 N.C. 267. 

Ohio—In re Di Santo's Estate, 51 N. 
E 2d 639, 142 Ohio St. 223—In re 
Reiner's Estate, Prob., 106 N.E2d 
94—Laufersweiler v. Richmond, 8 
Ohio Supp. 76. 

Pa—Dowd y. Lynch, 81 Pa.Dist ft 
Co 418, 2 Fiduciary 242, 42 Luz. 
Leg Reg. 84—Thomas v. McGroar- 
ty, 69 Pa.Diet, ft Co. 108, 40 Luz. 
Leg.Reg. 835—In re Evan's Estate, 


57 Pa.Dist ft Co. 55, 57 Dauph Co. 
185—In re Prifer's Estate, 53 Pa 
Dist & Co. 103, 7 Monroe LH. 19, 
10 Sch Reg 170—In re Moyer’s Es¬ 
tate, Orph , 43 Sch Leg Rec. 229. 

8a Ala.—Ex parte Little. 67 So.2d 
818, 259 Ala. 532. 

Fla.—In re Briley’s Estate, 21 So.2d 
595. 155 Fla. 798. 

Iowa—Hill v. Havens, 48 N.W.2d 870, 
242 Iowa 920 

Ky—Moore's Adm’r v. Marshall, 196 
SW.2d 369, 302 Ky. 729, 168 ALR 
241 

La—Succession of Tanner, App, 24 
So.2d 642. 

Me.—Paulsen v. Paulsen, 66 A.2d 420, 
144 Me 165. 

Minn—Connell v. Bauer, 61 N.W.2d 
177 

Mo—Union Nat Bank v. Jessell, 215 
S W 2d 474, 358 Mo. 467. 

Mont—Nelson v. Wheeler, 256 P.2d 
1080. 127 Mont 56. 

Nev.—Stephens v First Nat. Bank of 
Nev, 196 P.2d 756, 65 Nev 352 

N.Y—Hart v. Hart, 81 NYS.2d 764, 
194 Misc. 162. affirmed 85 N.Y.S 2d 
917. 274 App Div. 1036—In re Karl- 
inski's Estate, 43 N.YS.2d 40, 180 
Misc 44—In re Christie's Estate, 
130 N YS 2d 650. 

N.C—Ervin v. Conn, 34 S E.2d 402, 
225 N.C 267. 

Ohio —In re Chittock's Estate, Prob , 
106 N E 2d 320—Laufersweiler v. 
Richmond, 8 Ohio Supp. 76. 

81. U S.—U. S. v. Janowitz, N.Y., 42 
S Ct. 40. 257 U.S. 42, 66 L Ed 120 
—Brown v. White, C.C.A Kan., 24 
F.2d 392 

82. U.S.—Mandelbaum v. U. S, 
Iowa. 46 S.Ct. 185, 270 U.S. 7, 71 
L.Ed 448. 

83. U.S —Perry v. U. S.. Ct Cl, 55 S. 
Ct. 432, 294 U.S. 330, 79 L Ed 912. 
95 A L.R. 1335. 

84. U.S.—Perry v. U. S., supra. 

88. U.S.—Perry v. U. S., supra. 
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88. US.—Perry v. U. S.. supra. 

87. U S —Bankers Farm Mortg. Co. 
v. U. S, 69 F.Supp. 197, 107 Ct.Gl. 
540, certiorari denied 67 S Ct. 1610, 
331 U.S. 831. 91 LEd 1846. 

Joint Stock Land *°" v bonds are 
not "obligations of United States’* 
for which United States is liable, 
notwithstanding statute declaring 
them to be instrumentalities of Unit¬ 
ed States —Bankers Farm Mortg. 
Co. v. U. S.. supra. 

8ft Ga.—Berry v. Berry, 66 S.E.2d 
336, 208 Ga. 285. 

89. Cal.—Baskett v. Crook. 195 P.2d 
39. 86 Cal App 2d 313. 

Separate ownership of bonds 

(1) In action for damages for con¬ 
version by defendant of five United 
States Treasury Bonds alleged to 
have been the property of defendant's 
deceased wife, evidence justified 
judgment for plaintiff executor of es¬ 
tate of deceased on ground that when 
defendant and deceased, on same day, 
separately instructed bank to buy 
five United States Treasury Bonds, 
and paid for bonds with money in 
joint bank account, defendant and de¬ 
ceased assented to dissolution of 
joint estate, and that each owned 
five of the ten bonds, so that at death 
of deceased, defendant had title to 
only five bonds rather than to ten 
bonds—Rader v. First Nat. Bank in 
Palm Beach, Fla., 42 So.2d L 

(2) Both parties being alive, judg¬ 
ment decreeing that plaintiff was 
entitled to possession of one-half of 
United States Series E war bonds 
which named defendant as registered 
owner and plaintiff as beneficiary was 
not in contravention of statute de¬ 
claring that beneficiary named in 
United States savings bonds is sole 
owner thereof on death of registered 
owner.—Tobola v. Wholey, 178 P.2d 
952, 75 Cal.App 2d 35L 
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under the treasury regulations, may be registered 
only in the names of individuals in their own 
rights, 90 are payable only to the owner or owners 
named therein; 91 and where bonds are registered 
in the name of one person as owner, and payable on 
such owner’s death to another named person, the 
registered owner is, during his lifetime, the sole 
owner of the bonds. 92 Certainly, the fact that bonds 
are in a person’s possession and that such person 
is designated in the bonds as the owner raises a 
presumption of ownership. 93 The contract between 
the United States and a purchaser of government 
bonds fixes legal title to the bonds for the purpose 
of protecting the government against suits involving 
title, 94 but does not and should not affect other le¬ 
gal rights of third parties or change settled rules of 
law not necessary to effectuate its purpose. 96 
Where the purchaser, his coowner, and a third party 
were all guilty of inequitable conduct, equity, in a 


proceeding to determine the ownership of the bonds, 
will leave the parties where it finds them. 96 Where 
government bonds are purchased with the money of 
another, the owner of the money is entitled to fol¬ 
low such money and establish his right to the 
bonds; 97 and where bonds are registered in the 
name of a deceased person and are in the possession 
of another, who claims them as a gift from decedent, 
the court may direct delivery of the bonds to dece¬ 
dent’s representative for cashing, reserving to claim¬ 
ant the right to claim the proceeds at the repre¬ 
sentative’s audit. 93 

Coownership; nature of estate or tenancy. The 
nature of the estate, title, or tenancy created by a 
coownership of government savings bonds depends 
on the terms of the bonds and federal law; 99 and 
the treasury regulation pertaining to the coowner¬ 
ship of United States savings bonds creates a joint 
tenancy with the right of survivorship. 1 Under 


90. N.Y.—Gans v. Gans, 98 N.Y.S.2d 
466. 277 App Div. 903 

91. N.J—In re Haas’ Estate. 77 A. 
2d 523. 10 N.J.Super. 581 

N.Y.—In re Christie’s Estate. 130 N 
Y.S.2d 650—Bergman v. Greenwich 
Sav. Bank. 74 N.YS.2d 638. 
Compelling delivery hy third party 
Where a husband purchases United 
States savings bonds and has them 
registered in his own name "or” in 
that of a minor child, equity will 
compel his wife to deliver the bonds 
to him. following a separation, but 
while the husband has the power to 
convert the bonds into cash, he must 
exercise that power in good faith for 
the mutual benefit of himself and the 
named child.— Beery v. Beery ; 72 Pa. 
Dist. & Co. 224. 

Presumption of gift from purchaser 
Where a husband purchases United 
States savings bonds and has them 
issued jointly in the name of his wife 
and minor children, or m the name of 
one of them, there is a presumption 
of a gift to them and the husband 
cannot compel the wife to return the 
bonds to him after their separation. 
—Seery v. Seery, supra. 

92. N.J.—Reynolds v. Danko. 36 A. 
2d 420. 134 N.J.Bq. 560. 

Fa.—Seery v. Seery. 72 Pa.Dist. 4k Co. 
224. 

63. Cal.—Watwood v. Steur, 201 P. 
2d 460. 89 Cal.App.2d 620. 

94. U.S.—Moore v. Brodrlck, D.C. 

Kan., 123 F.Supp. 108. 

Neb.—In re Hendrlcksen's Estate, 56 
N.W.2d 711, 156 Neb. 463, certio¬ 
rari denied Kelly v. Bohn, 74 S.Ct. 
68, 346 U.S. 854, 98 L.Ed. 368. 

94. U.S.—Moore v. Brodrlck, D.G. 

Kan., 123 F.Supp. 108. 

Neb—In re Hendrlcksen's Estate, 56 
N.W.2d 711, 156 Neb. 463, certiorari 


denied Kelly v. Bohn, 74 S.Ct. 68, 
346 US. 854, 98 L Ed. 368 
98. Mich—Cook v. Marks, 4 N.W.2d 
465, 302 Mich. 55, 140 A L.R. 1429. 
All parties at fault 

Where United States savings bonds 
which under federal regulation could 
not be transferred by way of security 
were issued in name of husband and 
wife, but were placed in possession 
of wife for safe-keeping and wife 
thereafter signed a request for pay¬ 
ment and turned the bonds over to 
defendants as security for a loan, the 
doctrine that one coming into equi¬ 
ty must come with ’’clean hands” 
precluded either defendants or plain¬ 
tiff from successfully asserting any 
claim to bonds in chancery suit by 
husband to establish his ownership 
thereof, since although wife's pledge 
was void the husband who had per¬ 
mitted wife to have possession of 
bonds for safe-keeping was not enti¬ 
tled to recover bonds from defend¬ 
ants to whom they had been pledged, 
since his act enabled wife to make 
the transfer.—Cook v. Marks, supra. 
97. Minn.—Petersen v. Swan, 57 N. 

W.2d 842, 239 Minn. 98. 

Evidence 

In replevin action by mother of de¬ 
ceased against deceased's husband to 
recover bonds in which mother was 
named beneficiary, in which action 
husband alleged that the bonds had 
wrongfully been purchased by de¬ 
ceased from Joint funds of deceased 
and husband, mother had burden of 
showing that the bonds were in fact 
purchased with funds belonging to 
deceased, as distinguished from those 
belonging to deceased’s husband.— 
Petersen v. Swan, supra. 

Question for jury 

Where husband alleged that the 
bonds had wrongfully been purchased 
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by deceased from joint funds of de¬ 
ceased and husband, evidence was 
sufficient to raise question for jury 
as to whether agreement existed be¬ 
tween deceased and husband that 
they pool their earnings for purpose 
of purchasing apartment house to be 
jointly owned, and, if so, whether de¬ 
ceased used joint funds for purchas¬ 
ing bonds contrary to husband’s in¬ 
tention—Petersen v. Swan, supra 
96. Pa.—In re Janusiki’s Estate. 80 
Pa.Dist. & Co. 373, 1 Fiduciary 671. 
68 MontgCo. 68. 

99. Ga.—Berry v. Berry, 66 S E 2d 
336, 208 Ga. 285 

Me.—Paulsen v. Paulsen, 66 A.2d 420, 
144 Me. 155. 

1. Mo.—Valentine v. St Louis Union 
Trust Co. 250 S.W.2d 167. 

Pa—In re Myers* Estate, 60 A.2d 50, 
359 Pa. 677. 

Not tenancy In entirety 

(1) Since the characteristic that 
distinguishes tenancy by entirety 
from other cotenancies is that nei¬ 
ther cotenant alone can terminate 
tenancy or sever estate, and since 
either cotenant may sell government 
bonds, upon surrender of bonds, and 
receive full accrued value therefor, 
government bonds can never be held 
in tenancy by entirety. 

Mont.—In re Marsh's Estate, 234 P. 

2d 459, 125 Mont. 239. 

Pa.—Ruben v. Ruben, Com PL, 95 
Pittsb.Leg.J. 65—See Christner v. 
Christner, Com.PL, 15 Som.Leg.J. 
312. 

(2) Series ’’E" Government Bonds 
registered in co-ownership form to 
a husband ''or*' his wife, did not cre¬ 
ate an estate by the entireties under 
Michigan law, since the estate was 
not one that came into existence un¬ 
der the laws of Michigan, but was 
created by federal contract and was 
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treasury regulations to that effect, savings bonds 
issued to coowners can be cashed by either coowner 
without consulting the other, 2 or paid to both co¬ 
owners on their joint request. 3 A coowner has 
a property interest in the bonds of which he cannot 
be divested except in the manner provided by the 
treasury regulations; 4 and one owner is not en¬ 
titled to recover the bonds from his coowner. 5 
However, where each of the coowners has an in¬ 
terest in the bonds in question, the courts may en¬ 
force a claim for such interest by one coowner 
against the coowner who redeemed the bonds in a 
proper proceeding. 6 The guardian of an incom¬ 
petent coowner cannot cash the bonds, except for 
reinvestment in the same manner as the original 
bonds, unless the proceeds are needed in the care 
and support of the incompetent. 7 

While a coowned United States bond may be made 
the subject of a gift between the owners provided 
that the donor intended to and did make a completed 
gift, as discussed infra subdivision b of this section, 
the relationship of the coowners ordinarily is the 
result of contract,' 8 which contract, being executed, 
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requires no consideration moving between the co¬ 
owners. 9 

Proceedings to determine ownership of bonds . 
General rules of pleading and evidence apply m pro¬ 
ceedings to determine the ownership of government 
bonds. 10 

Application of Gold Clause Resolution . The Gold 
Clause Resolution, and related legislation and ex¬ 
ecutive orders pursuant thereto, discussed supra § 
125, have been held to be invalid insofar as they 
may be applied to preexisting Liberty Loan gold 
bonds issued by the government, 11 since congress 
does not have the power to alter or repudiate the 
substance of its own engagements when it has bor¬ 
rowed money under the constitutional authority. 12 
Accordingly, the provision in the Liberty Loan gold 
bond that principal and interest were payable in 
United States gold com of the “present standard 
of value,” which was intended to afford protection 
against loss by setting up a standard or measure of 
the government’s obligation and to assure the obligee 
he would not lose by depreciation in the medium of 
payment, 13 cannot be invalidated by the Gold Clause 


subject to federal law—Guldager v 
U S, C A Mich, 204 F.2d 487. 

8. Ark—Taylor v Schlotfelt, 237 
S W2d 890. 218 Ark 689 
Ill —In re Johnson’s Estate, 113 N 
E 2d 590, 351 Ill App 111 
Me—Paulsen v Paulsen, 66 A.2d 420, 
144 Me 155 

Mont —In re Marsh's Estate, 234 P.2d 
459, 126 Mont 239 

Neb—In re Hendncksen's Estate, 56 
N W 2d 711, 166 Neb. 463. certiorari 
denied Kelly v Rohn. 74 S Ct. 68, 
346 US. 854. 98 LEd. 368. 

NY—In re Laret's Will, 86 N Y.S 2d 
330. 194 Misc 721. 

N.D—Littlejohn v. County Judge, 
Pembina County, 68 NW2d 278 
Pa—Ruben v Ruben, Com PI., 95 
Plttsb Leg.J. 65—Yocum v Yocum, 
Com PI., 46 SchLegRec. 164. 

3. Ark—Taylor v. Schlotfelt, 237 S. 
W 2d 890, 218 Ark. 689. 

4. Nev.—Stephens v First Nat 
Bank of Nevada, 196 P.2d 756, 65 
Nev. 362 

Pa—In re Moyer's Estate, Orph, 43 
Sch Leg Rec 229. 

Bights held not lost 

Direction by one of two renters of 
safety-deposit box to manager of 
bank in which box was located not 
to let any one enter box did not dis¬ 
close Intent of such renter to deprive 
other renter of property right in 
United States savings bonds of which 
both renters were co-owners, in ab¬ 
sence of any effort to remove bonds 
from box and cash them.—Stephens 
v. First Nat. Bank of Nevada, 196 
P.2d 756, 65 Nev. 352. 


5. NJ.—Link v. Link, 65 A 2d 89, 3 
N J Super. 295 

8. Me—Thibeault v. Thibeault, 85 
A 2d 177, 147 Me 213. 

Nonjoinder of party plaintiff 

Where United States War Savings 
Bonds were registered In names of 
mother and minor daughter as co¬ 
owners and bonds were cashed by 
father of minor, who was one of par¬ 
ties designated by treasury regula¬ 
tions to whom payment could be 
made on behalf of minor, and under 
treasury regulations, on payment to 
minor without signature of her moth¬ 
er, mother ceased to have any inter¬ 
est m bonds, mother had no right to 
maintain action of assumpsit against 
father to recover proceeds of bonds 
without joining daughter as a par¬ 
ty plaintiff m the absence of a show¬ 
ing of some excuse for nonjoinder.— 
Paulsen v. Paulsen, 66 A.2d 420, 144 
Me. 155. 

7. Ark.—Taylor v. Schlotfelt, 237 S. 
W 2d 890, 218 Ark 598. 

8 . Ohio.—Lambert v. Lambert, 118 
NE 2d 545, 95 Ohio App. 187. 

9. Ohio.—Lambert ▼. Lambert, su¬ 
pra. 

19. Colo—In re Stanley's Estate, 80 
P.2d 332, 102 Colo. 422. 

Admissibility of treasury regulations 
Admission of governmental regula¬ 
tions as to rights of holders which 
were specifically incorporated by ref¬ 
erence in the bonds was proper.—In 
re Stanley's Estate, supra. 
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Bvidence held to show gift causa 
mortis 

In discovery proceedings evidence 
established a valid gift causa mortis 
by decedent to respondent of certain 
United States Savings Bonds—In re 
Presender’s Estate. 125 N.Y S.2d 83, 
affirmed 135 N.Y S 2d 418. 

Bvidenoe held to show competency of 
parties 

In proceeding in the matter of the 
judicial settlement of the final ac¬ 
count of decedent's executor, evi¬ 
dence showed that at time of the 
purchase of United States savings 
bond by the decedent's brother and 
the subsequent reissue thereof in the 
name of decedent or the brother the 
latter was competent and capable of 
managing his affairs—In re Laret's 
Will, 86 N.Y S 2d 330, 194 Misc. 721. 

11. US—Perry v. U S. Ct.Cl.. 55 S. 
Ct 432, 294 US 330, 79 LEd. 912, 
95 A.LR 1335—Machen v. U. S, 
C.CAMd, 87 F 2d 594, reversed on 
other grounds U. S. v Machen, 58 
SCt. 248, 302 U.S. 329. 82 LEd. 
294, 114 ALR. 807, followed in 
Collins v. U. S., C.C.A Ohio, 93 F.2d 
1001 

12. US.—Pe~ry v. U. S., CtCL. 55 
SCt. 432, 294 US 330, 79 LEd. 
912, 95 ALR 1335—Machen v. U. 
S., C.C.A Md., 87 F.2d 594, reversed 
on other grounds U. S v. Machen, 
58 S.Ct 248, 302 U.S. 329, 82 L.Ed. 
294, 114 A.L.R. 807, followed in 
Collins v. U. S., C C.A.Ohio, 93 F. 
2d 1001. 

13. U.S.—Perry v. U. S„ Ct CL, 55 S. 
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Resolution. 14 However, the right of a bondholder 
to recover damages in an action for breach of con¬ 
tract for the government’s alteration or repudiation 
of its obligations is limited to the loss he has ac¬ 
tually suffered, if any; 16 and he is not entitled to 
receive from the United States an amount in legal 
tender currency in excess of the face amount of 
the bond or equivalent in value to the actual amount 
of gold promised in the bond, 16 since that would 
constitute an unjustified enrichment. 17 The reason 
for this is that the value of the gold provided for 
in the bond is, by virtue of the restrictive statutes 
as to gold, no greater than the face amount in le¬ 
gal tender currency, 18 since the bondholder is not, 
under such statutes, entitled to payment in gold 
coin or gold in any form. 16 The government is 
not subject to a duty to keep the content of the dol¬ 
lar constant during the period intervening between 
promise and performance. 20 

Acceleration of maturity; effect of Gold Clause 
Resolution . Under a provision of government bonds 
to that effect, the maturity date of the bonds may 


be accelerated at the pleasure of the government, 91 
on the publication, for the period stated in the 
bonds, of a notice of call for redemption, 2,8 where¬ 
upon the new date of maturity becomes substituted 
for the old one as if it were there from the be¬ 
ginning; 23 and, in accordance with the rule that 
interest does not run on claims against the gov¬ 
ernment even though there has been a default by 
the government in the payment of the principal, 
as discussed infra § 154, a bondholder is not en¬ 
titled to interest after the accelerated maturity date, 
notwithstanding default in payment, if any. 24 The 
fact that the due date of a government bond may 
be accelerated by the government does not render 
the bond not negotiable. 25 The Gold Clause Res¬ 
olution, discussed supra § 125 and m the preceding 
paragraph, prohibiting the payment of bonds and 
other obligations in gold or on the basis of gold 
values, does not invalidate the acceleration provi¬ 
sions of bonds payable m gold or the notice of call 
published thereunder; 26 nor does it amount to an 
anticipatory breach so as to invalidate the notice 
of call for redemption from its inception. 27 Even 


Ct 432. 294 U.8. 330. 79 L.Ed. 912. 
95 A.L.R 1335. 

14. US.—Perry v. U. S.. supra. 
Provision of PoortMath Amend¬ 
ment, that validity of public debt of 
United States authorized by law shall 
not be Questioned, was held to apply 
to government bonds issued after, as 
well as those before the amendment, 
and phrase '‘validity of public debt** 
embraces whatever concerns the in¬ 
tegrity of the public obligations.— 
Perry v. U. S., supra. 

15. U.S.—Perry v. U. S. f supra. 

18. U.S.—Bakewell v. U. S., C.C.A. 
Mo.. 110 F.2d 564. certiorari denied 
60 S Ct. 1001, 310 U S. 638. 84 L Ed. 
1407—Machen v. U S. CCAMd, 
87 F.2d 594. reversed on other 
grounds U. S. v. Machen. 58 S Ct. 
248. 302 U.S. 329. 82 LEd. 294. 114 
ALR. 807, followed in Collins v. 
U S, C.C.A.Ohio, 93 F.2d 1001. 
Reason for rule 

“Plaintiff demands the 'equivalent' 
in currency of the gold coin prom¬ 
ised. But 'equivalent* cannot mean 
more than the amount of money 
which the promised gold coin would 
be worth to the bondholder for the 
purposes for which it could legally 
be used.*'—Perry v. U. S.. Ct.C!., 55 S. 
Ct 432. 438, 294 U.S. 330, 79 LEd 
912, 95 ALR. 1335. 

Role applies to nonresident alien 
bondholder 

U.S.—Hartmann v. U. S.. 65 F.Supp. 
397. 106 Ct.Cl. 686, certiorari denied 
67 S.Ct 1080, 330 U S. 842, 91 L.Ed. 
1288. 

17. U.S.—Perry v. U. S., Ct.Cl., 55 S. 


Ct 432. 294 U.S. 330, 79 L.Ed. 912, 
95 ALR 1335—Bakewell v U. S., 
D C.Mo, 28 F.Supp. 504, affirmed 
CC.A, 110 F.2d 664, certiorari de¬ 
nied 60 SCt. 1081, 310 U.S. 638, 84 
LEd. 1407. 

18. U.S.—Perry v. U. S.. Ct.Cl., 55 
S.Ct 432, 294 US 330, 79 LEd 912, 
95 A.L.R. 1335—Bakewell v. U. S.. 
D C.Mo., 28 F.Supp. 604, affirmed 
CCA., 110 F.2d 564, certiorari de¬ 
nied 60 S Ct. 1081, 310 U.S. 638, 84 
L.Ed. 1407. 

19. U.S.—Perry v. U. S, Ct CL. 55 S. 
Ct 432, 294 U.S. 830, 79 LEd 912, 
95 ALR. 1335—Bakewell v. U. S., 
DC Mo., 28 F.Supp 504, affirmed, 
C.C A., 110 F.2d 564, certiorari de¬ 
nied 60 SCt 1081, 310 U.S. 638, 84 
L.Ed. 1407. 

20. US—Smyth v. U S.. CtCl., 58 
S Ct 248, 302 U.S. 329. 82 L.Ed 294, 
114 A.LR. 807, followed in Col¬ 
lins v. U. S., C.C A.Ohio, 93 F.2d 
1001—U S. v. Machen, Md , 68 S Ct 
248, 302 U S. 329, 82 L.Ed. 294, 114 
A.L.R. 807, followed in Collins v. 
U. S, C.C.A Ohio, 93 F 2d 1001. 

21. US—Smyth v. U. S.. CtCl, 58 
S.Ct 248. 302 U.S. 329, 82 LEd 
294, 114 A.L.R. 807. followed in 
Collins v. U. S., C.C.A.Ohio, 93 F. 
2d 1001—U. S. v. Machen, Md.. 68 S 
Ct. 248, 302 U.S 329, 82 L.Ed. 294, 
114 A.L R. 807, followed in Collins 
v. U. S., C.C A.Ohio, 93 F.2d 1001. 

Authority of secretary of treasury 

U.S.—Smyth v. U. S.. Ct.Cl., 68 S.Ct. 
248, 302 US. 329, 82 L.Ed 294, 114 
A.L.R. 807, followed in Collins v. 
U. S., C.C.A Ohio, 93 F.2d 1001— 
U. S. v. Machen, Md. ( 68 S.Ct 248, 
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S02 U.S 329, 82 L.Ed 294, 114 A L 

R. 807, followed in Collins v. U. S, 
C.C.A Ohio. 93 F.2d 1001. 

22. U.S—Smyth v. U. S. CtCl, 58 
S Ct 248, 302 U S 329, 82 L Ed 294, 
114 ALR. 807, followed in Collins 
v. U. S, C.C.A Ohio. 93 F 2d 1001— 
U. S v. Machen. Md, 58 SCt 248. 
302 US. 329. 82 LEd. 294. 114 A. 
LR. 807, followed in Collins v U. 

S. . CCA.Ohio, 93 F.2d 1001 

23. U.S—Smyth v. U. S. CtCl. 58 
S.Ct. 248. 302 U S. 329. 82 L Ed 294. 
114 A L.R. 807. followed in Collins 
v. U. S. f C.C A.Ohio, 93 F.2d 1001— 
U S. v. Machen, Md, 58 S Ct 248, 
802 US 329, 82 LEd 294, 114 A. 
L.R 807, followed in Collins v. U. 
S., C.C A.Ohio. 93 F2d 1001. 

24. US—Smyth v. U. S.. CtCl. 58 
SCt 248. 302 U.S. 329, 82 LEd. 
294, 114 ALR. 807, followed in 
Collins v. U. S., CCA Ohio, 93 F 2d 
1001—U. S. v. Machen. Md.. 68 S 
Ct 248, 302 US. 329. 82 LEd 294, 
114 A.L.R. 807. followed in Collins 
v. U. S.. C.C.A.Ohio. 93 F.2d 1001. 

NY.—U S. Fidelity & Guaranty Co. 
v. Leon, 800 N.Y.S. 331, 165 Misc. 
549. 

25. N.Y —U. S. Fidelity A Guaranty 
Co. v. Leon, supra. 

26. U.S.—Smyth v. U. S., CtCl., 58 
S Ct 248, 302 U.S. 329. 82 L Ed. 294, 
114 A.L.R. 807. followed in Collins 
v. U. S.. C C.A.Ohio, 93 F2d 1001— 
U. S. v. Machen, Md, 58 S.Ct 248, 
302 U.S. 329, 82 L.Ed. 294, 114 A. 
L.R. 807, followed in Collins v. U. 
S., C C.A.Ohio, 93 F.2d 1001. 

27. US.—Smyth v. U. S.. CtCL, 58 
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if the existence of the resolution constituted an an¬ 
ticipatory breach, it could not give the bondholders 
the right to postpone the time of payment to the 
date of natural maturity, but the sole effect, if any, 
would be to clothe the bondholders with the priv¬ 
ilege of declaring the payment overdue. 28 Once 
the notice calling for redemption is published, the 
bondholders become entitled to a measure and me¬ 
dium of payment sufficient to discharge the debts. 29 

b. Negotiability; Effect of Transfer 

The negotiability of government bonds depends on 
their terms and the applicable treasury regulations. 
Registered bonds and savings bonds are not transferable. 
The effect of a transfer of negotiable bonds is the same 
as in the case of negotiable instruments generally. 

Whether government bonds are negotiable or not 
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depends on the particular bonds and the terms of 
the treasury regulations applicable thereto. 30 Thus, 
a government bond payable to bearer is negotiable, 31 
and its negotiability cannot be restrained so as to 
affect the rights of a bona fide purchaser by a state 
law. 32 Similarly, coupon liberty bonds issued pur¬ 
suant to statute are negotiable instruments. 33 How¬ 
ever, registered bonds are not negotiable. 34 So also, 
under United States treasury regulations, savings 
bonds are not negotiable or transferable, 35 and can¬ 
not be pledged or assigned in payment of a debt, 36 
or made the subject of an inter vivos gift, 37 except 
under certain circumstances in the case of coown¬ 
ership of a bond, as discussed below; nor may a 
lien be established on a government savings bond in 
favor of some individual. 38 However, the regula- 


SCt 248. 302 U.S 329. 82 LEd 
294. 114 A L.R. 807. followed in Col¬ 
lins v. U. S.. C.C A Ohio. 93 F 2d 
1001—U. S. v. Machen. Md , 58 S Ct. 
248. 302 U.S. 329. 82 L Ed 294. 114 
ALR 807. followed in Collins v. 
U. S. C.CAOhio, 93 F.2d 1001. 

28. U.S —Smyth v U S., Ct Cl . 58 S 
Ct. 248. 302 US. 329. 82 L Ed 294. 
114 A L R 807. followed in Collins 
v U S. C C A. Ohio, 93 F.2d 1001— 
U. S. v Machen. Md. 58 S Ct 248, 
302 US. 329. 82 LEd 294, 114 AL 

R. 807, followed in Collins v. U 

S. C C.A.Ohio. 93 F.2d 1001. 

29. U.S.—Smyth v. U. S.. CtCl., 68 
S Ct 248, 302 U S. 329, 82 L Ed. 294, 
114 ALR 807, followed in Collins 
v U. S , C C A Ohio, 93 F 2d 1001— 
U. S. v Machen, Md.. 68 S Ct 248, 
302 US 329. 82 L.Ed. 294. 114 A. 
LR. 807, followed in Collins v. U. 
S , C C.A Ohio. 93 F.2d 1001. 

30. Mass —McDonald v. Hanahan, 
105 N E 2d 240. 328 Mass. 539. 

31. U.S—Morgan v. U. S.. Ct Cl, 5 
SCt. 588, 113 US. 476, 28 LEd 
1044. 

N Y.—U. S. Fidelity & Guaranty Co 
v. Leon, 800 N.Y.S. 331, 165 Misc 
549. 

32. US —Morgan v. U. S.. Ct Cl., 5 S 
Ct. 688, 113 U.S. 476, 28 L Ed 1044 

33. Mont —Grosfleld v. First Nat 
Bank. 236 P. 250, 73 Mont. 219. 

65 C.J. p 1365 notes 63, 64. 

34. Mont.—Grosfleld v. First Nat. 
Bank, supra. 

35. Me—Harvey v. Rackliffe, 41 A. 
2d 455. 141 Me 169, 161 ALR. 296 

Mass—McDonald v. Hanahan, 105 N 
E 2d 240. 328 Mass. 639. 

NY—Lieberman v. Chance, 108 N.Y. 
S 2d 214, 279 App.Div. 105, affirmed 
112 N.E.2d 780, 305 N.Y. 701—Gans 
v. Gans, 98 N.Y.S.2d 466, 277 App. 
Div. 903—In re Karlinski’s Estate, 
43 N.Y.S.2d 40. 180 Misc. 44—In 
re Owens’ Estate, 82 N.Y.S.2d 747, 
177 Misc. 1006—In re Hackett’s I 
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Estate. 113 N.Y.S.2d 688—In re 
Nettle's Estate. 91 N.Y.S.2d 265, 
affirmed 94 N Y S 2d 704, 276 App. 
Div. 929—Bergman v. Greenwich 
Sav. Bank, 74 N.Y.S 2d 638. 

Tenn—Brown v. Vinson, 216 S.W.2d 
748, 188 Tenn. 120 

Purpose of restriction against 
transferability is to encourage thrift 
and savings by small investors. 

Ky—Moore’s Adm’r v. Marshall, 196 
S W.2d 369, 302 Ky. 729, 168 ALR 
241. 

Minn—Connell v. Bauer, 61 N.W.2d 
177. 

Security for owner Md government 
Treasury regulations providing for 
non-transferability of government 
bonds, constitute a security for both 
the registered owner and the Federal 
government, and a State court has no 
power to waive any requirement or to 
rewrite the contract so made between 
the Federal government and the reg¬ 
istered owner.—Nelson v. Wheeler, 
256 P 2d 1080, 127 Mont. 66. 
Irrevocable trust held forbidden 
The Treasury Department regula¬ 
tions prohibiting a voluntary transfer 
inter vivos of United States Savings 
Bonds prohibit an irrevocable trust 
by holder of bonds for the benefit of 
another.—-Hatfield v. Buck, 85 N.Y.S. 
2d 613, 193 Misc 1041. 

36. Mass —McDonald v. Hanahan, 
105 N E 2d 240, 328 Mass. 539. 

N.Y.—Gans v. Gans, 98 N.Y S 2d 466, 
277 App.Div. 903—In re Owens’ Es¬ 
tate, 32 NY.S.2d 747, 177 Misc. 
1006. 

Tenn.—Brown v. Vinson, 216 S.W.2d 
748, 188 Tenn. 120. 

37. Ky—Bunch v. Hulsey, 196 S. 
W.2d 373. 302 Ky. 763. 

Me—Weeks v. Johnson, 82 A 2d 416, 
146 Me 371. 

Minn—Connell v. Bauer, 61 N.W.2d 
177. 

NY—Gans v. Gans, 98 NY.S2d 
466. 277 App.Div. 903—In re Net¬ 
tle’s Estate, 94 N.Y.S.2d 704. 276 
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App Div 929—In re Deyo’s Estate, 
42 N Y S 2d 379, 180 Misc. 32—In 
re Owens' Estate. 32 N Y S.2d 747, 
177 Misc. 1006—In re Tonkin's Es¬ 
tate, 65 N Y.S 2d 484. 

Ohio —Collins v. Jordan, Com PL, 110 
N E 2d 825. 

Tenn—Brown v. Vinson, 216 SW2d 
748, 188 Tenn. 120 

Recovery of ineffective gift by re¬ 
plevin 

Where the rules and regulations 
of the Federal Treasury Department 
prohibited the transfer by way of 
gift, sale or pledge of a United States 
bond, owner's attempt to transfer 
the bond was ineffective and bond 
was subject to replevy by the own¬ 
er's trustee irr bankruptcy.—Saper v. 
Sussman, 56 N Y.S 2d 377, 185 Misc. 
277. 

Purpose of provision as to gift tan 

The reference to gift taxes in 
Treasury regulation concerning Unit¬ 
ed States savings bonds is intended 
to cover a case where purchaser of 
bonds has them registered in name 
of another and delivers them to such 
other, and such reference does not in¬ 
dicate that bonds once issued are to 
be made subject to a gift inter vivos. 
—Moore's Adm’r v. Marshall, 196 S. 
W.2d 369, 302 Ky. 729. 168 A.L.R. 241. 
Administrator's recovery from donee 
Where owner attempted such gift, 
his administrator, after owner’s 
death, was entitled to recover bonds 
from donee —Moore's Adm'r v. 

Marshall, supra. 

38. Pa—Dowd v. Lynch, 81 Pa.Dist. 
& Co 413, 2 Fiduciary 242, 42 Luz 
Leg Reg. 84. 

Inheritance tan paid by eo&wner’s 
executrix 

Where the executrix of a deceased 
co-owner of U. S. Savings Bonds, is¬ 
sued in the name of the decedent and 
another and in the possession of the 
decedent at the time of his death, is 
surcharged for the amount paid as 
inheritance taxes on the bonds, which 
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tions as to nontransferability are limited to at¬ 
tempted voluntary transfers by living owners to 
take effect during their lives; 39 and, except in¬ 
sofar as bond provisions as to survivorship may be 
involved, as discussed infra subdivision c of this 
section, they do not preclude recognition of such 
local rules as may exist with respect to the devolu¬ 
tion of property, 40 including those relating to gifts 
causa mortis, 41 although there is some authority to 
the contrary. 42 

Under treasury regulations and state statutes to 
that effect, a judgment creditor, trustee in bank¬ 
ruptcy, or receiver of an insolvent's estate has the 
right to payment of the bonds during the lifetime of 
the owner. 42 However, while it has been held that 
when the purchaser of a beneficiary form bond dies 
insolvent, the beneficiary of the bond can be required 
to surrender it for payment and remit the proceeds 
to the administrator of the estate, 44 it has also been 
held that these regulations and statutes do not mod¬ 
ify the regulation prohibiting the impairment of the 
rights of survivorship, 45 and that the rights of the 
beneficiary are acquired and become fixed in accord- 
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ance with treasury regulations at the time of the 
purchase of the bonds. 46 Indeed, under the treasury 
regulations the bond owner can surrender the 
bonds for redemption but he is powerless to 
eliminate the name of the beneficiary during the 
latter's lifetime. 47 Moreover, even though the treas¬ 
ury regulations prohibit inter vivos transfers of sav¬ 
ings bonds, the regulations cannot be used to per¬ 
petrate a fraud; 48 and a constructive trust can be 
declared to protect a defrauded person 49 Thus, 
while the fact that bonds were purchased with the 
intention of defrauding the buyer’s wife by naming 
a third party as beneficiary will not affect the gov¬ 
ernment’s obligation to pay the proceeds at ma¬ 
turity to the party designated as beneficiary, 50 the 
court may declare a resulting trust m the proceeds 
of the bonds m order to prevent the perpetration of 
a fraud. 51 

Manner of effecting transfer . A transfer or 
change of ownership of government bonds can only 
be effected by compliance with provisions, if any, 
in the act authorizing their issuance, as to how 
they may be transferred, 52 or in conformity with 


were not included in the inventory 
or accounting, the Orphans' Court 
has no power to establish a lien on 
the bonds in favor of the executrix 
and order her to hold them until the 
amount paid by her for inheritance 
taxes is repaid to her by the surviv¬ 
ing co-owner, although it would only 
be just for the co-owner of U. S Sav¬ 
ings Bonds to reimburse the execu¬ 
trix for the amount of inheritance 
taxes, properly due, which she paid 
—Dowd v. Lynch, supra. 

89. Cal —Hausfelder v. Security- 
First Nat. Bank of Los Angeles, 
176 P.2d 84, 77 Cal.App.2d 478 
NT.—In re Presender’s Estate, 135 
N Y S 2d 418. 

40. N.Y.—In re Presender’s Estate, 
supra 

Joint tenant of safe deposit box 

Plaintiff who, with decedent, rented 
safety deposit box as “joint tenants” 
with right of survivorship was not 
precluded from obtaining title to gov¬ 
ernment savings bonds deposited by 
decedent and payable to decedent on 
ground of treasury regulations pro¬ 
hibiting transfer, etc, where plain¬ 
tiff’s ownership was established by 
judicial proceeding and plaintiff's 
sole ownership was not acquired by 
“voluntary transfer inter vivos” pro¬ 
hibited by the regulation but only by 
virtue of decedent’s death —Haus¬ 
felder v. Security-First Nat Bank of 
Los Angeles, 176 P 2d 84, 77 Cal App. 
2d 478. 

41. N.Y.—In re Presender’s Estate, 
135 N.Y.S 2d 418—In re Borchardt’s i 


Estate, 38 N Y S 2d 987, 179 Misc. 
456. 

Transaction held not gift causa mor¬ 
tis 

Where there was no showing that 
when alleged donor delivered gov¬ 
ernment bonds to alleged donee al¬ 
most a year before death of alleged 
donor that alleged donor was under 
an apprehension of death, and after 
delivery alleged donor continued to 
receive interest on bonds, there was 
no gift causa mortis—Collins v Jor¬ 
dan. Ohio Com PI.. 110 N E 2d 825. 

42. Mont.—Nelson v Wheeler, 256 
P 2d 1080, 127 Mont 56 

N J —Fidelity Union Trust Co. v. 
Tezyk, 55 A 2d 26. 140 N.J Eq 474, 
173 A LR 546. 

Federal law as controlling 

Although gifts causa mortis of se¬ 
curities and property are recognized 
as valid in many instances under 
proper proof under State law, the dis¬ 
position of United States savings 
bonds must be administered under 
Federal law, including statute mak¬ 
ing registration of savings bonds the 
sole evidence of ownership, except 
that upon death of owner, bonds are 
to be considered as belonging to his 
estate—Nelson v Wheeler, 256 P.2d 
1080, 127 Mont. 56. 

43. Ala —Ex parte Little, 67 So 2d 
818, 259 Ala. 532. 

Cal.—Katz v. Driscoll, 194 P.2d 822, 
86 Cal.App 2d 313. 

44. Ala—Ex parte Little, 67 So. 2d 
818, 259 Ala. 532. 

45. Cal.—Katz v Driscoll, 194 P.2d j 

822, 86 CalApp.2d 313. I 
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46. N Y —Application of Laundree, 
100 NTS 2d 146. 277 App Div 994 
—Application of Laundree, 100 N 
Y S 2d 145, 277 App Div. 994—Su- 
perat v Dylawski. 93 N.Y.S 2d 40. 
196 Misc 707. affirmed 99 N Y S 2d 
930, 277 App Div 969—In re Deyo’s 
Estate, 42 N Y S 2d 379, 180 Misc. 
32—In re Staheli’s Will, 67 NTS. 
2d 185, affirmed 66 N.Y.S 2d 271, 271 
App Div 788. 

Right not defeated by transfer 

Where United States Savings 
Bonds were issued in name of dece¬ 
dent payable on death to named ben¬ 
eficiary, and under Treasury Regula¬ 
tions bonds were not transferable and 
were payable only to persons there¬ 
in named, beneficiary acquired a 
prfsent interest at time bonds were 
purchased and mere delivery of bonds 
by decedent to the administratrix, 
even if for valuable consideration, 
could not confer title m administra¬ 
trix—In re Hager’s Estate, 45 N Y S. 
2d 468, 181 Misc 431. 

47. N.Y.—In re Deyo’s Estate. 42 N. 
YS 2d 379, 180 Misc 32. 

48. Cal—Chase v Letter, 215 P.2d 
756, 96 Cal App 2d 439 

49. Ky—Henderson's Adm’r v. Bew- 
ley, 264 S W 2d 680. 

50. US —Anderson v. Benson, D C. 
Neb , 117 F Supp. 765. 

51. U S —Anderson v. Benson, su¬ 
pra. 

52. Pa—In re Rigard's Estate, 
Orph, 32 Erie Co. 219—In re Moy¬ 
er’s Estate, Orph., 43 Sch.LegRec. 
229. 
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the rulings of the federal attorney general and the 
treasury department ; 53 but an assignment of a bond 
not witnessed as required by the treasury depart¬ 
ment is valid as against the assignor’s heirs; 54 
and an irregularity m the acknowledgment of the 
signature of the owner of a bond will not affect 
the validity of the transfer where acknowledgment 
was not necessary for the assignment. 55 Ordinari¬ 
ly, a negotiable United States bearer bond passes 
by delivery. 56 Mere possession of government 
bonds does not constitute a gift from the registered 
owner or vest title in the possessor in the absence 
of evidence of an intention to make a gift or vest 
title; 67 but a coowned United States bond may be 
made the subject of a gift between the owners 
where there is evidence to show that the donor in¬ 
tended to and did make a completed gift 58 It has 
been held that the purchase of bonds in the names 
of the purchaser and another as alternative payee 
does not constitute a gift of the bonds to such payee, 
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at least in the absence of actual or constructive de¬ 
livery. 5 ^ 

Effect of transfer; infirmities . The general rules 
applicable to negotiable instruments apply in deter¬ 
mining the rights of individuals, as between them¬ 
selves, with respect to negotiable bonds and notes 
issued by the government. 60 Thus, a bona fide 
purchaser of lost, stolen, or converted bonds ne¬ 
gotiable m form acquires a good title, 6,1 and is 
not charged with notice or put on inquiry by knowl¬ 
edge that the seller is a broker selling for another, 62 
or by a mere suspicion of an infirmity or defect in 
the title, 63 and to defeat his title it is generally 
essential that there must have been bad faith on 
his part 64 On the other hand, one who acquires 
the instrument in an irregular way without negotia¬ 
tion, 65 or who had notice of the theft when the 
instrument was negotiated to him, 66 or notice of 
such facts as would cause a person of ordinary dis- 


Va—Myers v. Friend, 1 Rand. 12, 22 
Va 12. 

65 C J p 1365 note 66. 

53. Tenn —Griffiths v Hamblen Nat 
Bank. 86 S W 2d 1099, 19 Tenn App 
331 

Pull faith and credit 

Tennessee courts have duty to give 
full faith and credit to rulings of At¬ 
torney General and Treasury Depart¬ 
ment in respect to method of assign¬ 
ing Liberty bonds —Griffiths v. 
Hamblen Nat Bank, supra. 

54. Iowa—In re Stockham's Estate, 
186 NW. 650. 193 Iowa 823. 22 A L. 
R 765 

55. Tenn —Griffiths v. Hamblen Nat 
Bank. 86 S W 2d 1099, 19 Tenn App. 
331 

56. Okl—Mays v. Board of Com’rs 
of Creek County. 23 P.2d 664. 164 
Okl 231. 

57. U S —Barrett v. Barrett, D C 
Ohio, 91 F Supp 660 

Deposit for safekeeping; unauthor¬ 
ised removal 

Possession of government bonds by 
former wife of plaintiff for safekeep¬ 
ing did not constitute a gift from 
plaintiff to wife nor did present phys¬ 
ical possession obtained through an 
unauthorized removal from the safe¬ 
ty deposit box invest wife with ti¬ 
tle —Barrett v. Barrett, supra. 
Sufficiency of evidence 

(1) Evidence established that gov¬ 
ernment bonds issued to bearer were 
placed by plaintiff with his former 
wife for safekeeping and not by way 
of a gift.—Barrett v. Barrett, supra. 

(2) Evidence established a valid 
gift inter vivos of United States sav¬ 
ings bonds to deceased donor's step¬ 
daughter who had been treated as a 


member of donor’s family as his own 
daughter, though bonds had been 
kept in family lock box and proceeds 
thereof reinvested by donor m school 
district bearer bonds found after 
donor’s death in a safe-keeping box 
at hotel where donor resided—Ari¬ 
zona Title Guarantee & Trust Co. v. 
Wagner, 251 P.2d 897, 75 Anz 82. 

58. Ohio—Lambert v. Lambert, 118 
N E 2d 645, 95 Ohio App. 187. 
Transaction held gift inter vivos 
Where father purchased United 
States Savings Bonds, Series E and 
G. payable to himself and daughter, 
and more than three years prior to 
his death, father delivered bonds vol¬ 
untarily and unconditionally to 
daughter who retained them in her 
exclusive possession until father’s 
death, a completed “gift inter vivos" 
to daughter was effected and no in¬ 
terest remained m the father, on 
which a levy of estate tax could 
be imposed—Littlejohn v. County 
Judge, Pembina County, N.D, 58 N. 
W 2d 278. 

Clift as not affecting government’s 
obligations 

ND—Littlejohn v. County Judge, 
Pembina County, supra. 

Sufficiency of evidence 

(1) Evidence established that gov¬ 
ernment bonds issued in name of 
husband "or” wife were the joint 
property of plaintiff and defendant 
and not the property of wife by gift 
and the mere conversion of the bonds 
into cash did not change the joint 
ownership of the parties in the in¬ 
vestment or its proceeds—Barrett v. 
Barrett, D C.Ohio. 91 F.Supp. 680. 

(2) Evidence established that cer¬ 
tain government bonds issued in the 
name of husband "or" wife were the 
property of the wife by reason of a 
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gift of the entire interest therein to 
the wife —Barrett v. Barrett, supra. 

59. Ky —Henderson's Adm'r v. Bew- 
ley, 264 S W 2d 680 

Mont—In re Brown’s Estate, 206 P. 

2d 816, 122 Mont 451 
6a Okl —Mays v Board of Com’rs 
of Creek County. 23 P 2d 664, 164 
Okl 231 

66 C J p 1366 note 72. 

61. Okl—Crews v. Garber, 73 P.2d 
855, 181 Okl. 373. 

65 C.J. p 1366 note 73—9 C.J. p 62 
note 80 [a], p 66 note 46 [a]. 
Taking bond as collateral security 
County taking negotiable United 
States bearer bond before maturity 
as collateral security for county de¬ 
posit was held “purchaser for value,'* 
unaffected by unknown fact that 
bank giving bonds as collateral mere¬ 
ly held them for owner’s safe-keep¬ 
ing —Mays v. Board of Com’rs of 
Creek County, 23 P2d 664. 164 Okl. 
231. 

62. US.—Murray v. Wagner, CC.A. 
N.T., 277 F. 32. 

65 C.J. p 1366 note 74. 

63. Mo.—American Ry. Express Co. 
v. Gallant Loan & Mercantile Co. v 
App., 259 S W 828. 

64. US —Connecticut Fire Ins. Co. 
v. Commercial Nat. Bank of San 
Antonio, C.C.A.Tex. v 87 F 2d 968. 

65. U.S—C. F Childs & Co. v. Har¬ 
ris Trust & Savings Bank, for Use 
of American Surety Co., CC.AI11., 
27 F.2d 633, certiorari denied 49 
SCt. 179, 278 U.S. 653. 73 L.Ed. 
663. 

65 C.J. p 1366 note 76. 

6a U S.—C. F. Childs ft Co. v. Har¬ 
ris Trust ft Savings Bank, for Use 
of American Surety Co., supra. 

65 C.J. p 1366 note 77. 
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crimination to make further inquiry,® 7 is not a 
holder in due course; but a bona fide pledgee is a 
holder in due course. 68 Notice to an agent of a 
state other than the agent who acted for it in ac¬ 
cepting bonds as collateral security does not charge 
it with notice of an infirmity in the title. 69 A hold¬ 
er of stolen bonds has the burden of proving that 
he is a holder in due course for value and without 
notice, 70 and whether he has done so is ordinarily 
a question for the jury; 71 but when he has met 
such burden and no evidence of notice is produced, 
a verdict for the holder is properly directed. 72 

A pledgee of a nonnegotiable bond acquires no 
better title than the pledgor had. 73 A party having 
no title to bonds acquires none by his wrongful act 
in having them registered in his name. 74 A seller 
of registered bonds who should know that the bonds 
have been lost or stolen is liable to the buyer for the 
purchase price. 75 When a bank takes subscriptions 
for government bonds providing for payment on 
notice, title does not pass until payment is made 
although the bonds are registered m the subscrib¬ 
er’s name. 76 A judgment in replevin determining 
that person to whom bonds were delivered acquired 
title does not bar an action for breach of the con¬ 


tract under which they were delivered. 77 Where 
a loss is suffered as the result of an impropriety in 
the transfer and hypothecation of government bonds, 
that person should suffer the loss whose act oc¬ 
casioned it. 78 

Transfer after maturity. Although a purchaser of 
United States bonds or treasury notes after ma¬ 
turity takes them subject to all the equities at¬ 
taching to them in the hands of the original holder, 
such equities must attach to the instruments them¬ 
selves and not arise from any collateral transac¬ 
tion 79 However, such bonds do not become overdue 
until the date fixed for ultimate payment, notwith¬ 
standing the maturity of a call for redemption, 80 
since there is a distinction between redeemability 
and payability with respect to the question whether 
bonds arc past due, and the fact that a United States 
bond, which by its terms, or by the terms of its gov¬ 
erning statute, is redeemable within a prescribed 
period, is not redeemed within such period, does 
not dishonor it so as to make it subject to equities in 
the hands of a purchaser. 81 

Forged endorsement The government may re¬ 
cover for any amount paid or obligation issued on 
the basis of a forged endorsement of a bond, 82 even 


67. NT—Morns v. Muir. 181 N.T. 
S 913. Ill Misc 739. 

65 C.J. p 1366 note 78. 

Acquisition, by bank from Its oflU 
osr 

Where bank’s president knew that 
owner had deposited Liberty bonds 
with bank for safekeeping and that 
bank’s vice president was heavily in¬ 
debted to owner of bonds, if vice 
president sold bonds to bank, bank 
did not acquire good title as against 
owner, since if vice president dealt 
with other officers, circumstances 
were such as to put them on inquiry, 
while if vice president acted as sole 
representative of bank, bank could 
not retain fruits of vice president's 
act without being charged with his 
knowledge.—Queenan v. Mays, C.CA. 
Okl., 90 F.2d 525, certiorari denied 
Board of Com'rs of Creek County, 
Okl. v Mays. 58 S Ct. 45, 302 U S 724, 
82 L Ed 559. 

68 . Mo—Eggimann v. Houck, 255 S. 
W. 951, 213 Mo App 510. 

65 C.J. p 1366 note 79. 

69. Anz —Bashf ord-Burmister Co 

▼. Hammons, 283 P. 926, 36 Ariz 
173. 

65 C.J. p 1366 note 80. 

70. U.S —Kean v. National City 
Bank, CCATenn, 294 F. 214, cer¬ 
tiorari dismissed 44 S.Ct 179, 263 
U.8 729, 68 L.Ed 528. 

Ill—Mitchell v. Swesnik, 58 NE 2d 
186, 324 IlLApp. 314. 

65 C.J. p I860 note 81. 


Bonds deposited for safekeeping 

Where owner deposited Liberty 
bonds with bank merely for safekeep¬ 
ing, but bank’s records showed that 
it purchased bonds from officer of 
bank before pledging them to county, 
burden was on bank to establish that 
it acquired title to bonds for value 
without knowledge of any defect in 
officer's title or want of authority in 
him —Queenan v. Mays, CCA Okl, 
90 F 2d 525, certiorari denied Board 
of Com'rs of Creek County, Okl. v 
Mays, 58 S Ct 45, 302 U.S. 724. 82 L. 
Ed. 559. 

Sufficiency of evidence 

(1) In general.—Connecticut Fire 
Ins. Co. v. Commercial Nat. Bank of 
San Antonio, C.C.A.Tex., 87 F.2d 968 
—65 C J p 1366 note 81 [a]. 

(2) Where owner deposited Liberty 
bonds with bank merely for safekeep¬ 
ing, but bank's records showed that 
bank purchased bonds from bank's 
vice president and paid him there¬ 
for, and circumstances of claimed 
purchase were not shown, bank's rec¬ 
ords were not sufficient to establish 
substantive facts of purchase and 
payment.—Queenan v. Mays, CCA. 
Okl., 90 F.2d 525, certiorari denied 
Board of Com'rs of Creek County, 
Okl v. Mays, 68 S.Ct 45, 302 U.S. 724, 
82 L.Ed. 659. 

71. US—Connecticut Fire Ins. Co. 
v. Commercial Nat Bank of San 
Antonio, C.C A.Tex , 87 F.2d 968. 
Ill—Mitchell v. Swesnik, 58 N.E.2d 
186, 324 IlLApp. 314. 
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Mont—Grosfleld v. First Nat Bank, 
236 P. 250. 73 Mont 219 

72. Mo—American Ry. Express Co 
v. Friedman Loan & Mercantile 
Co, App, 260 SW. 1008. 

73. Mont —Grosfleld v First Nat 
Bank, 236 P. 250, 73 Mont. 219. 

74. Mo—Feil v. Wells, App., 268 S. 
W. 893. 

75. NT —Barrett v. Greenhouse, 191 
N.T S. 304. 

76. Mo —Broughton v. Hunter's 
Bank, App , 264 S W 469 

65 C.J. p 1366 note 87. 

77. Wis —Moller v. Moller, 200 N W. 
362, 184 Wis 535. 

65 C.J. p 1366 note 88. 

78. Tenn —Griffiths v Hamblen Nat. 
Bank, 86 S.W 2d 1099, 19 Tenn App. 
331. 

79. U.S—Vermilye v Adams Ex¬ 
press Co. NT., 21 Wall 138, 22 L. 
Ed. 609. 

9 C J. p 67 note 54. 

80. US—Morgan v. U S, Ct Cl. 
5 SCt. 588, 113 US. 476, 28 LEd. 
1044 

9 C.J. p 67 note 55. 

81. U S —Morgan v. U. S, supra. 

14A C J p 640 note 7. 

82. U.S.—U S. v City Sav. Bank A 
Trust Co. of Alliance, Ohio, C.C.A. 
Ohio, 73 F.2d 486 

Recovery by government for forged 
endorsement of bills and notes see 
infra f 127 . 
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though the registered owner has not yet been reim¬ 
bursed, 88 since the cause of action accrues when the 
government becomes bound to compensate the regis¬ 
tered owner. 84 

c. Bights of Surviving Codwners and Benefici¬ 
aries 

Where a bond is registered in the name of two per¬ 
sons as coOwners, or In the name of the purchaser as 
owner and payable to a named person as beneficiary, on 
the death of the owner or coSwner the bond becomes the 
absolute property of the surviving beneficiary or cottwner. 
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With some exceptions, discussed below, under 
treasury regulations to that effect, where a United 
States savings bond is registered in the name of two 
persons as coowners, payable to one or the other, the 
bond, on the death of one of the coowners, becomes 
the absolute property of the surviving coowner; 85 
and in the case of a bond which is registered in the 
name of the owner but payable on death to a named 
beneficiary, where the owner predeceases the bene¬ 
ficiary, the surviving beneficiary becomes the ab¬ 
solute owner of the bond. 88 In either case, the 


83. U.S—U. S. v. City Sav. Bank & 
Trust Co of Alliance, Ohio, supra. 

84. U.S.—U. S. v City Sav. Bank & 
Trust Co. of Alliance, Ohio, supra 

85. US—Hinson v. Plowden, DCS. 
C , 91 F Supp 836. 

Ala —Ex p&rte Little. 67 So 2d 818, 
259 Ala 532—Chambless v. Black, 
35 So 2d 348. 250 Ala 604 

Arlz—Lee v. Anderson, 218 P2d 732, 
70 Ariz. 208. 

Ark —Umberger v. Westmoreland, 
238 S.W.2d 495, 218 Ark 632. 

Cal—Katz V. Driscoll. 194 P2d 822, 
86 Cal App 2d 313—Davies v. 

Beach. 168 P.2d 452. 74 Cal App.2d 
304—Conrad v. Conrad, 152 P.2d 
221. 66 Cal App.2d 280. 

Ga—Berry v Berry. 66 S E 2d 336, 
208 Ga. 285—Knight v Wingate, 52 
S E 2d 604, 205 Ga 133—Franklin 
v. Pope. 59 S E 2d 726, 81 Ga App 
729. 

Hawaii —In re Henry’s Estate, 39 
Hawaii 76. 

Iowa—In re Clemmons’ Estate, 49 N. 
W 2d 883, 242 Iowa 1248—Hill v. 
Havens, 48 N.W 2d 870. 242 Iowa 
920—In re Murray's Estate, 20 N. 
W 2d 49, 236 Iowa 807. 

Kan—Lemon v. Foulston, 219 P.2d 
388, 169 Kan. 372 

N J—In re Haas’ Estate. 77 A 2d 523, 
10 N J.Super 581 

N.T—In re Sturmer’s Estate, 101 N. 
T S 2d 26, 277 App.Div. 503, re¬ 
versed on other grounds 100 NE 
2d 165, 303 NT. 98—In re Grutz’ 
Will, 114 N T.S.2d 206, 203 Misc 
110—In re Cook’s Estate, 82 N.T.S 
2d 755, 193 Misc 261—In re Flieg- 
elman's Will, 55 N.T.S 2d 139, 184 
Misc. 792—In re Tividar’s Will, 135 
N.T S 2d 351—In re Nettle’s Es¬ 
tate. 91 N.T.S.2d 255. affirmed. 94 
NTS 2d 704, 276 AppDlv. 929 

—In re Schubert’s Estate, 63 N.T 
S.2d 27—In re Huhn’s Will. 58 N T. 
S 2d 287—In re Willoughby's Will, 
45 N.T.S.2d 177. affirmed 52 N.T.S. 
2d 793. 268 App.Div. 1046. 

N.C—Watkins v. Shaw, 65 SE2d 
881, 234 N.C. 96. 

N D.—Littlejohn ▼. County Judge, 
Pembina County, 68 N.W.2d 278. 

Ohio—Waltenberger v. Pearson, 77 
NE 2d 491, 81 Ohio App. 51—In re 
Chittock’s Estate, Prob., 106 NE 
2d 820—In re Reiner's Estate. 


Prob, 106 N E 2d 94—In re Taylor's 
Estate, 13 Ohio Supp. 62. 

Pa—Thomas v McGroarty, 69 Pa. 
Dist & Co. 108, 40 LuzLegReg 
335—In re Schablien's Estate. 68 
PaDist. & Co 634, 45 Sch Leg Rec 
21—In re Pnfer’s Estate, 53 Pa 
Dist & Co. 103, 7 Monroe LR. 19. 
10 Sch Reg. 170—In re Moyer’s 
Estate, Orph, 43 Sch Leg Rec. 229 
—In re Haire’s Estate, Orph, 28 
West L J 1 

Tex —McFarland v. Phillips, Civ. 
App., 253 S.W.2d 953, error refused 
no reversible error. 

Survivor as not mere agent 

Treasury Regulations conferring 
absolute right of ownership on sur- 
! vivor of named beneficiaries of Unit¬ 
ed States savings bonds were not 
construable as merely constituting 
designated person as agent to make 
collection or receive payment of the 
bonds, where character of bonds, cir¬ 
cumstances under which they were 
issued and sold, and phraseology em¬ 
ployed with reference to final pay¬ 
ment negatived such contention.— 
Ervin v. Conn, 34 S.E 2d 402, 225 N 
C. 267. 

Death of husband and wife by same 
accident 

Where husband and wife were 
struck by automobile while crossing 
street, and husband died within a few 
minutes, and wife died about three 
weeks later as result of injuries sus¬ 
tained m the accident, and both died 
intestate, statutes respecting passing 
of estates where decedents die from 
common accident was not applicable 
to U. S. Government E Bonds pay¬ 
able to husband “or" wife, and bonds 
were payable to estate of wife —In re 
Gilger’s Estate, Ohio Prob., 109 N.E 
2d 333. 

Death as completing gift 

Stipulation that one co-owner of 
United States Savings Bonds fur¬ 
nished all the money to purchase 
bonds, and other evidence, in action 
to determine manner of reinvesting j 
funds of matured bonds, showed that 
he intended to make gift of bonds to 
other co-owners and that they should , 
receive the proceeds at his death, j 
unless he had elected to cash them j 
during his life time and use the pro- ' 
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ceeds, the death operating to com¬ 
plete the gift—Taylor v. Schlotfelt, 
237 S.W.2d 890, 218 Ark. 589. 

86 . U.S—U. S. v Dauphin Deposit 
Trust Co, DCPa, 50 FSupp 73 
Ariz—Lee v. Anderson, 218 P.2d 732, 
70 Ariz 208. 

Ark—Myers v. Hardin, 186 S W.2d 
925. 208 Ark 505 

Cal—Katz v. Driscoll. 194 P.2d 822. 
86 Cal App 2d 313—Conrad v. Con¬ 
rad. 152 I* 2d 221, 66 Cal App.2d 
280. 

Fla—In re Brock’s Estate. 63 So.2d 
510—In re Briley’s Estate, 21 So 2d 
595. 155 Fla 798 

Ga —Franklin v Pope, 59 S.E 2d 726, 
81 Ga App. 729 

Hawaii —In re Henry's Estate, 39 
Hawaii 76 

Iowa—Hill v. Havens, 48 NW.2d 
870, 242 Iowa 920 

Me —Harvey v. Rackliffe, 41 A.2d 
455, 141 Me. 169. 161 ALR. 296 
Mass.—Reynolds v Reynolds, 90 N. 

E 2d 338, 325 Mass 257. 

Mo—Union Nat Bank v. Jessell. 215 
S W 2d 474, 358 Mo 467 
N.J —Reynolds v Danko. 36 A 2d 
420, 134 N J Eq. 560—Franklin 

Washington Trust Co v Bel tram, 
29 A 2d 854, 133 N.J.Eq 11. 

N.T.—Application of Laundree, 100 
NTS 2d 146, 277 AppDiv. 994— 
In re Herz’ Estate, 119 N.T.S.2d 
129, 203 Misc 1077—Superat v. Dy- 
lawski, 93 N.T S 2d 40. 196 Misc. 
707, affirmed 99 N.T.S.2d 930, 277 
App.Div. 969—In re Laundree’s Es¬ 
tate, 91 N TS 2d 482, 195 Misc. 754, 
leversed on other grounds 100 N. 
T S.2d 145, 277 App.Div. 994—In re 
Amols* Will, 47 N.T.S.2d 636, 184 
Misc. 364—In re Deyo's Estate, 42 
N.T.S.2d 379, 180 Misc. 32—In re 
Cloran's Estate, 128 N.T.S.2d 870 
—In re Nettle's Estate, 91 N.T.S. 
2d 255, affirmed, 94 N.T.S.2d 704. 
276 AppDiv. 929—In re St&heli's 
Will, 57 N.T.S.2d 185, affirmed 66 
N.T.S.2d 271, 271 App.Div. 786. 
Ohio—In re Di Santo's Estate, 51 
N E 2d 639, 142 Ohio St 223—Lauf- 
ersweiler v. Richmond, 8 Ohio 
Supp. 76. 

Pa—In re Prifer's Estate, 53 Pa. 
Dist 4k Co. 103, 7 Monroe L.R. 19, 
10 Sch.Reg. 170. 
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bond does not become part of the estate of the 
deceased owner; 87 and the surviving coowner or 
beneficiary is not bound by deceased’s instructions 
as to the manner of disposition of the proceeds. 88 
In some jurisdictions it is the rule under statute so 
providing that the right of a beneficiary or surviv¬ 
ing coowner to receive payment of a government 
savings bond cannot be defeated or impaired by any 


statute or rule of law governing the transfer of 
property by will, gift, or intestacy. 89 The theory 
behind the rule recognizing the absolute right of 
the beneficiary or surviving coowner is that the 
bonds, in the light of the treasury regulations, con¬ 
stitute valid contracts for the benefit of a third 
party; 90 and it is the purpose of the regulations 
to protect and hold the government immune from 


Valid regulation 

The regulation of the Secretary of 
the Treasury, which regulation is 
contained in United States war sav¬ 
ings bonds, permitting designation 
of a beneficiary to receive the bond or 
its proceeds on death of the regis¬ 
tered owner, is a constitutional exer¬ 
cise by the United States of the pow¬ 
er to raise money to prosecute the 
Second World War.—In re Karlin- 
ski's Estate, 43 N.T S 2d 40. 180 Misc. 
44. 

State statute in accord with treasury 
regulation 

Cal —Davies v. Beach, 168 P 2d 452, 
74 Cal.App.2d 304. 

87. US—U S. \ Dauphin Deposit 
Trust Co, DCPa, 50 PSupp. 73. 
Ala —Ex parte Little, 67 So 2d 818, 
259 Ala 532 

Cal —Davies v Beach, 168 P.2d 452, 
74 Cal App 2d 304 

Fla —In re Brock’s Estate, 63 So 2d 
510—In re Briley’s Estate, 21 So 2d 
595, 155 Fla 798. 

Ga —Knight v Wingate, 52 S E 2d 
604, 205 Ga 133 

Hawaii.—In re Henry’s Estate, 39 
Hawaii 76 

Nev—Stephens v. First Nat Bank 
of Nev., 196 P 2d 756. 65 Nev. 352. 
N.J.—In re Haas* Estate, 77 A 2d 
523, 10 N J Super. 581—Franklin 
Washington Trust Co v Beltram, 
29 A.2d 854, 133 NJEq 11. 

NT—In re Herz’ Estate. 119 N.T S 
2d 129, 203 Misc. 1077—In re Grutz* 
Will, 114 N.T S 2d 206. 203 Misc. 
110—Superat v. Dylawski, 93 N.T. ! 
S.2d 40, 196 Misc 707, affirmed 99 
N.T S 2d 930, 277 App Div. 969- 
In re Amols' Will, 47 N T S.2d 636, 
184 Misc. 364—In re Cloran's Es¬ 
tate. 128 N.T.S 2d 870—In re 
Huhn*s Will, 58 N.TS.2d 287—In 
re Staheli’s Will, 57 N.T.S 2d 185, 
affirmed 66 N.T.S.2d 271, 271 App 
Div 788 

Ohio—In re Chittock’s Estate, Prob, 
106 NE.2d 320—In re Reiner's Es¬ 
tate, Prob., 106 N E 2d 94. 

Pa.—In re Haire's Estate, Orph., 28 
West.L.J. 1. 

Tex.—McFarland v. Phillips, Civ. 
App., 253 S W 2d 953, error refused 
no reversible error. 

Beneficiary's sight superior to that 
of surviving spouse 
The right of beneficiary to enforce 
payment of nontransferable United 
States bonds upon registered owner's 
death is superior to any expectant 


rights of registered owner's surviv¬ 
ing spouse—In re Kalina’s Will, 53 
N.T.S 2d 775, 184 Misc. 367, appeal 
dismissed 59 N T S 2d 525. 270 App. 
Div. 761. 

Legacies as additional 

Any legacy under will to benefi¬ 
ciaries was in addition to such bonds. 
—Myers v. Hardin, 186 S.W.2d 925, 
208 Ark 505 

Action by designated survivor 

In agent's action against adminis¬ 
tratrix of deceased's principal's es¬ 
tate to quiet title to and recover pos¬ 
session of United States savings 
bonds purchased by plaintiff with de¬ 
ceased’s funds, evidence was suffi¬ 
cient to overcome presumption of 
fraud arising from plaintiff's and de¬ 
ceased's confidential relations and to 
support trial court’s findings that 
bonds were purchased and issued in 
names of plaintiff and deceased as 
co-owners at deceased's direction and 
that plaintiff did not take advantage 
of deceased nor exercise undue in¬ 
fluence over her in purchasing bonds. 
—Conrad v. Conrad, 152 P 2d 221, 66 
Cal App 2d 280 
Under state statute 

The New Tork statute providing 
that, where any nontransferable 
United States savings bond is pay¬ 
able to a designated person, the right 
of such person to receive payment 
of such bond, according to its terms, 
shall not be impaired by any statute 
or rule of law governing transfer of 
property, is applicable to such bonds 
issued before and after its effective 
date, and does not manifest an intent 
to effect a change m existing law, but 
only to eliminate any doubt of the 
registered title of such bonds —In 
re Deyo’s Estate, 42 N.T.S 2d 379, 
180 Misc 32. 

88. Mass.—Reynolds v. Reynolds, 90 
N.E.2d 338, 325 Mass. 257. 

89. N.T—In re Kalina's Will, 53 N 
T.S.2d 775, 184 Misc. 367, appeal 
dismissed 59 N T.S 2d 525, 270 App. 
Div. 761. 

Purpose of statute was not to 
change existing law, but to eliminate 
doubts of purchasers of such bonds 
as to rights thereunder—In re Kali¬ 
na’s Will, supra—In re Amols' Will, 
47 N.T.S.2d 636, 184 Misc. 364. 
Owner's death before statute’s effec¬ 
tive date 

State statute providing that the 
right of a beneficiary to receive pay¬ 
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ment of United States bond according 
to its terms shall not be impaired by 
any statute or rule of law governing 
transfer of property was applicable 
to question of right to such bond as 
between beneficiaries named and reg¬ 
istered owner's widow, notwithstand¬ 
ing owner's death antedated the effec¬ 
tive date of statute*—In re Kalina’s 
Will, 53 N.T.S.2d 775, 184 Misc 367, 
appeal dismissed 59 N.T.S.2d 525, 270 
App.Div. 761. 

No exception as to owner’s surviving 
spouse 

The court cannot further impair 
the right of beneficiaries by reading 
into state statute a legislative in¬ 
tent to make a further exception m 
favor of registered owner's surviv¬ 
ing spouse.—In re Kalina's Will, su¬ 
pra. 

90. N H.—Ibey v. Ibey, 43 A 2d 157, 
93 N.H. 434. 

Contract, not gift 

Ohio—Lambert v. Lambert, 118 NE. 
2d 645, 95 Ohio App. 187. 

Delivery or possession as immateri¬ 
al 

(1) The purchase and registration 
of United States savings bonds, 
where a co-owner is named thereon, 
creates a contract for benefit of a 
third party, regardless of whether 
such co-owner knows or knew of 
transaction until after death of pur¬ 
chaser or whether such co-owner 
ever had possession of such bonds 
or whether any delivery thereof was 
made to him or her, and third party 
contract is enforcible by co-owner 
as third party beneficiary—Stephens 
v First Nat. Bank of Nevada, 196 P. 
2d 756, 65 Nev. 352. 

(2) A fortiori, in the case of bene¬ 
ficiary bonds, there is no requirement 
that the bonds be delivered to the 
beneficiary. 

N.H—Ibey v. Ibey, 43 A 2d 157, 93 
N.H. 434. 

N.T.—In re Tividar’s Will, 135 NT. 
S.2d 351, 206 Misc. 854. 

Termination of marital relationship 
The fact that the marital relation¬ 
ship between the parties has ter¬ 
minated does not affect the rule, 
since the basis of the right to the 
proceeds is simply the contractual 
relationship between the purchaser 
and the federal government—Frank¬ 
lin v. Pope, 59 S.K2d 726, 81 GaApp. 
729. 
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any attack on its performance of the contract as 
made in the bonds . 91 However, where the bene¬ 
ficiary or coowner predeceases the purchaser of the 
bond, the bond, on the death of the purchaser, re¬ 
verts to his estate . 92 

Agreements between coowners as to the disposi¬ 
tion of the proceeds when received by the survivor 
may be enforced without violating the federal treas¬ 
ury regulations . 93 Thus, where the owner of gov¬ 
ernment savings bonds was obligated by joint and 
mutual will with his predeceased spouse to bequeath 
his property in a certain manner, the beneficiary of 
his bonds will, on the owner’s decease, be required 
to deliver the proceeds to the owner’s estate to pass 
in accordance with the will provisions 94 The right 
of survivorship of a third party as beneficiary or 
coowner cannot be divested by the agreement of 
the owner in possession with his wife transmuting 
his interest in the bonds into community property . 95 
However, bonds in the names of husband and wife 
as joint tenants may be transmuted into community 
property by an agreement between the husband and 
wife, so as to defeat the right of survivorship of the 
surviving spouse as to all of the bonds , 96 and even 
though treasury regulations prevented a holding 
that title could be so changed, the suniving spouse 
could be ordered to act so as to carry out the 
agreement 97 

While provisions for survivorship create a joint 
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tenancy which is immune from attack except for 
fraud, deceit, duress, or mistake , 98 the right of sur¬ 
vivorship applies as between the government and 
the bond purchaser even in the case of fraud , 99 al¬ 
though the person profiting by such fraud may be 
required to disgorge the proceeds thereof under 
principles of equity . 1 The appropriate court may 
inquire into the existence of a confidential relation¬ 
ship between the purchaser of the bond and his sur¬ 
viving beneficiary without thereby interfering with 
the contract evidenced by the bond . 2 Where it ap¬ 
pears that the party named as beneficiary or coown- 
er held the dominant position in a confidential rela¬ 
tionship with the purchaser of the bonds, which must 
be shown by substantial evidence , 3 the burden of 
proof shifts to the beneficiary or coowner to estab¬ 
lish that no advantage was taken of the purchaser 
and that he acted voluntarily with freedom, intelli¬ 
gence, and full knowledge of all the facts . 4 

Nullification of treasury regulations. In at least 
one jurisdiction it has been held that the designa¬ 
tion, by the purchaser of a government bond, of his 
beneficiary or coowner constitutes a donatio mortis 
causa , 5 that such gift has no standing under the 
state law where it does not comply with the forms 
prescribed for testaments , 6 and that while the fed¬ 
eral contract is enforceable between the parties 
thereto, and the state law cannot change the bene¬ 
ficiary thereunder or require payment of the bond 


91. Cal—Katz v. Driscoll. 194 P.2d 
822. 86 Cal App.2d 313 

La —Slater v. Culpepper. 64 So 2d 
234. 222 La 962. 

Provision* a* not relating only to 
form of payment 

United States savings bonds reg¬ 
istered in the beneficiary form are 
payable to the surviving beneficiary, 
as against contention that Treasury 
Regulations regarding registration of 
such bonds relate only to the form of 
payment to protect the federal gov¬ 
ernment from litigation and have no 
relation to enjoyment of the proceeds 
of such bonds after collection, where 
such result was not contemplated by 
the treasury or the purchasers of 
bonds—In re Deyo’s Estate, 42 N.Y. 
S 2d 379, 180 Misc 32. 

92. Ark—Myers v. Hardin. 186 S.W. 
2d 925. 208 Ark 505. 

Ohio—In re Taylor’s Estate, 13 Ohio 
Supp. 62 

93 . Neb —In re Hendricksen's Es¬ 
tate. 56 N.W 2d 711, 156 Neb 4b3. 
certiorari denied Kelly v Rohn, 
74 SCt. 68. 346 US. 854. 98 LEd. 
368. 

94 . Mo.—Union Nat Bank v Jessell, 
215 S.W.2d 474, 358 Mo. 467. 


95. Cal —In re Raphael's Estate, 
252 P 2d 979, 115 Cal App 2d 525 

96. Cal —Chase v Leiter, 215 P 2d 
756, 96 Cal App 2d 439 

97. Cal —Chase v Leiter, 215 P 2d 
756. 96 Cal App.2d 439. 

98. Iowa—Hill v. Havens, 48 N.W. 
2d 870, 242 Iowa 920. 

Registration, held not illusory trans¬ 
action 

The purchase of United States 
bonds by decedent and their registra¬ 
tion m his name payable on death to 
designated beneficiaries was not 
shown to be illusory so as to result 
in an unlawful invasion of wife's 
right to share in estate of deceased 
—In re Kalina's Will, 53 N.Y S 2d 
775. 184 Misc 367, appeal dismissed 
59 N.Y.S 2d 525, 270 App Div. 761. 

99. Cal —Katz v Driscoll, 194 P 2d 
822, 86 Cal.App.2d 313. 

Injunction against beneficiary dis¬ 
solved 

In action by administrator to re¬ 
cover property con\e>ed by deceased 
m fraud of creditors, where admin¬ 
istrator was entitled to proceeds of 
United States Savings Bonds made 
payable to beneficiary by decedent in 
fraud of creditors, but not to the 
bonds themselves, order dissolving 

327 


injunction restraining beneficiaries 
from taking possession of the bonds 
was proper—Katz v. Driscoll, supra. 

1. Cal—Katz v. Driscoll, supra. 

2. Iowa —In re Lundvall's Estate, 
46 NW2d 535, 242 Iowa 430. 

3. Iowa—In re Lundvall's Estate, 
supra 

Evidence held insufileieitt 

In proceeding m the matter of the 
judicial settlement of the final ac¬ 
count of proceedings of decedent’s 
executor which involved ownership 
of proceeds of United States savings 
bond issued in the name of the de¬ 
cedent’s brother or the decedent who 
| had presented it for redemption and 
died before receiving payment, evi¬ 
dence was insufficient to show that 
the decedent breached any confidence 
reposed m her by her brother, who 
was subsequently adjudged incompe¬ 
tent, with respect to the bond in 
question —In re Laret’s Will, 86 N Y. 
S 2d 330, 194 Misc. 721. 

4b Iowa—In re Lundvall’s Estate, 
46 N.W.2d 535, 242 Iowa 430. 

5. La.—Wlnsberg v. Wmsberg, 66 
So.2d 730, 220 La. 398. 

6. La.—Wlnsberg v. Wlnsberg, su¬ 
pra. 
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'to anyone else , 7 the state does have the power re¬ 
served to it by the Tenth Amendment to decree that 
the beneficiary or payee is indebted to the estate of 
the former owner, or his heir or heirs, in an amount 
equal to the value of the gift , 8 or, where community 
property funds were used for the purchase, that 
the beneficiaiy is indebted to the surviving spouse 
in the amount of one half of the value of the bonds 
on the date of decedent's death . 8 Where community 
property funds were used for the purchase of bonds 
in the joint names of the husband and wife, but the 
contract of purchase did not evidence a gift from 
one spouse to the other in contemplation of death, 
the surviving coowner, to whom the entire sum 
would be paid by the government, would be required 
to pay over half of such sum to the estate of the 
spouse who had died . 10 

Registration in name of one person “and” an¬ 
other . Where a government bond is registered in 
the name of one person “and” another, rather than 
in the alternative, it is jointly owned by the named 
persons and on the death of one his share passes to 
his estate and the surviving registrant retains his 
half interest , 11 at least in the absence of proof of 
state or federal regulations providing for survivor¬ 


ship or of an intention between the parties to create 
between themselves a survivorship agreement 11 

§ 127. —— Bills and Notes 

The United States may become a party to negotiable 
paper and Is, with some exceptions, governed by the same 
rules as private persons In similar circumstances. The 
government may generally recover from a guarantor of 
prior indorsements where the payee's signature Is forged. 

The United States may become a party to negoti¬ 
able paper . 18 Subject to some exceptions, discussed 
below, when the United States issues, or becomes a 
party to, commercial paper it stands in the same 
light and is governed by the same rules as private 
persons under the same circumstances . 14 Thus, the 
United States has the same rights as , 15 and no 
greater rights than , 10 and has the same responsibili¬ 
ties as , 17 private individuals who are parties to such 
instruments. Similarly, the rights of the holder 
of a check drawn on the United States are the same 
as those accorded by commercial practice to holders 
of the checks of private individuals . 18 However, 
the United States can be bound by commercial 
paper only by an authorized government agent or 
officer . 19 


7. La.—Succession of Gladney, 67 
So.2d 647, 223 La. 949—Winsberg 
v. Winsberg, 66 So.2d 730, 220 La. 
398—Succession of Geagan, 33 So. 
2d 118, 212 La. 674. 

& La.—Succession of Gladney, 67 
So.2d 647. 223 La. 949—Winsberg 
v. Winsberg, 56 So.2d 730, 220 La. 
398. 

Am between two hairs 

United States War Savings Bonds 
purchased by wife after husband's 
death and issued to wife or daughter 
as co-owners were properly recog¬ 
nized as the property of daughter 
after wife's death, with right of son 
reserved to claim his full legitime 
and to claim collations because of 
such gifts—Succession of Land, 31 
So 2d 609, 212 La. 103. 

9. La —Succession of Geagan, 33 So. 
2d 118, 212 La. 674. 

lft. La—Slater v. Culpepper, 64 So. 
2d 234, 222 La. 962. 

Bond held property of surviving 
spouse 

La.—Succession of Tanner, App. v 24 
So.2d 642. 

1L Ohio—Waltenberger v. Pearson, 
77 N.E.24 491, 81 Ohio App. 61. 

Beplevln by deoeased owner’s ad¬ 
ministrator to recover possession of 
United States savings bonds register¬ 
ed in the name of the deceased and 
another would not lie where such 
bonds were jointly owned in equal 


shares since the administrator has 
no right to possession to the exclu¬ 
sion of the surviving registrant — 
Waltenberger v. Pearson, supra. 

18. Ohio—Gladieux v Parney, 106 
N.E 2d 317, 93 Ohio App 117. 

Bonds held by one person “and/or” 
another 

Ohio.—Gladieux v. Parney, supra. 

13. U S —Continental - American 
Bank & Trust Co v. U S. f C.C.A. 
La , 161 F 2d 935. 

65 C.J. p 1362 note 91. 

14. U.S.—Clearfield Trust Co. v. U. 
S, Pa., 63 S.Ct. 673, 318 U.S. 363, 
87 L.Ed 838—Continental-Ameri¬ 
can Bank & Trust Co v. U. S, C. 
CALa. 161 F.2d 936—U. S. v. 
Bank of America Nat Trust & Sav. 
Ass’n, D C Cal., 47 F Supp 279, new 
trial granted on other grounds 51 
F.Supp. 751. 

Implied consent 

When United States becomes a 
party to a commercial paper, it im¬ 
pliedly consents to be bound by same 
rules governing private persons un¬ 
der same circumstances.—U. S. v. 
First Nat. Bank, Albuquerque, C.C. 
A.N M., 131 F 2d 986, certiorari denied 
63 S.Ct. 830, 318 U.S. 774. 87 L.Ed. 
1144. 

16 . U.S.— U. S. v. First Nat Bank & 
Trust Co. of Oklahoma City, D.C. 
Okl.. 17 F.Supp. 61L 
65 C.J. p 1362 note 92. 
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16. US—Wells Fargo & Co. v. U 
S . C.C Cal. 46 F 337. 

65 C.J. p 1362 note 93. 

17. US.—U. S. v. First Nat Bank 
of Chicago. CCA Ill., 138 F 2d 681 

65 C J p 1362 note 94 
Pleading fraud of agent 

In action by Agricultural Credit 
Corporation on notes executed in 
connection with loans for production 
of a peanut crop, where defendant 
alleged fraud of plaintiff’s agent in 
procuring the notes and sought to 
show that agent had original author¬ 
ity to bind principal, plea merely al¬ 
leging that the agent was acting in 
furtherance of principal's business 
was insufficient.—-Regional Agr. 
Credit Corp. of Washington, D. C, v. 
Hendley, 37 So 2d 97, 251 Ala. 261 

18. U S.—U. S. v. Guaranty Trust 
Co.. N Y., 65 S.Ct. 221, 293 U.S. 340, 
79 L Ed 416—U. S. v. First Nat. 
Bank of Prague, Okl, CCAOkl., 
124 F.2d 484—Security-First Nat. 
Bank of Los Angeles v. U. S., CC. 
ACal, 103 F.2d 188—U. S. v. Na¬ 
tional Rockland Bank, D C Mass., 
35 F Supp 912—U. S. v. Northwest¬ 
ern Nat. Bank & Trust Co. of Min¬ 
neapolis, D.C.Minn, 35 F.Supp. 484 

19. U.S.—Pierce v. U. S., Ct.Cl. f 7 
Wall. 666, 19 LEd. 169. 

65 C.J. p 1362 note 1. 

Government may accept hill by Its 
agent 

U.S.—U. S. ▼. Metropolis Bank, Dlst. 

Col., 16 Pet. 377, 10 UEd. 774. 

8 C.J. p 299 note 49. 
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The rights and liabilities of parties negotiating 
commercial paper issued by the United States as 
among themselves are the same as those of parties 
to commercial paper generally ,20 and general pro¬ 
cedural rules apply in actions among them. 21 

In accordance with the rule that federal law 
governs as to federal questions, as discussed in Fed¬ 
eral Courts § 169, legal questions involved in con¬ 
troversies over commercial paper issued and cir¬ 
culated by the United States must be resolved by 
the application of federal rather than local law; 22 
and in the absence of an applicable act of congress 
the federal courts must fashion the governing 
rules. 23 

Exceptions to ftde. The rule that the United 
States is governed by the same rules as to com¬ 
mercial paper to which it is a party as are private 
individuals, discussed above, is subject to some ex¬ 
ceptions, 24 such as that the United States cannot 
be sued without its consent, 25 and that the statute 
of limitations is in general no defense to an action 
by the United States on a promissory note, 26 al- 


UNITED STATES <§ 127 

though it acquired the note by transfer from an¬ 
other. 27 

Negotiable obligations as legal tender . Pursuant 
to its power to borrow money, as discussed supra $ 
120, and its power to issue obligations of the United 
States in any appropriate form, considered supra 
§ 126 a, congress may issue negotiable obligations, 2 * 
having the quality of legal tender for payment of 
debts. 29 

Genuineness of indorsement; forgery . The pres¬ 
entation of a government check or note to the United 
States for payment with an express guaranty of 
prior indorsements amounts to a warranty that the 
signature of the payee was not forged, but genu¬ 
ine, 30 and m the case of a general unqualified in¬ 
dorsement there is an implied warranty. 31 Accord¬ 
ingly, breach of that warranty, by presenting a note 
or check on which the payee's signature is a forgery, 
gives the government a right to recover from the 
guarantor when payment is made, 32 provided the 
action is brought within the period of limitation 
expressly prescribed by statute, 33 and provided the 


SO. Ark —McCollum v. Graber. 184 
S W.2d 264. 207 Ark 1053 

21. Ark—McCollum v. Graber, su¬ 
pra. 

22. U.S.—National Metropolitan 
Bank v. U S. AppDC, 65 S.Ct. 
354, 323 US. 454, 89 LEd 383— 
Clearfield Trust Co. v U. S.. Pa, 
63 S.Ct. 573. 318 US 363, 87 LEd 
838—Fulton Nat Bank v U. S, 
C A.Ga.. 197 F 2d 763. 

23 . U.S —National Metropolitan 
Bank v. U. S.. AppDC. 65 S Ct 
354, 323 US. 454. 89 L Ed 383— 
Clearfield Trust Co v U. S, Pa, 
63 S.Ct. 673, 318 U.S. 363. 87 L« Ed. 
838. 

24 . U.S.—Dresser v. U. S , C.A Okl, 
180 F.2d 410 

Gheok to deceased person 

(1) A check issued to a deceased 
person by the Treasury of the Unit¬ 
ed States is not void in view of regu¬ 
lations providing for payment of 
checks when the payee is deceased — 
Dresser v. U S., supra. 

(2) Instrument payable to dead 
person as void generally see Bills 
and Notes fi 122. 

Indorsement requirements; waiver 

A Treasury Department require¬ 
ment that check be Indorsed by the 
payee or his attorney in fact if ac¬ 
companied by special power of attor¬ 
ney on Treasury Department form 
was made for protection of the 
Treasury and could be waived by 
payment of the check without com¬ 
pliance being exacted.—Oquendo v. 
Federal Reserve Bank of New York, 
C.C.A.N.Y., 98 F.2d 708, certiorari 


denied 59 S.Ct. 251. 305 U.S. 656, 83 
LEd 425. 

25. U.S—Beers v. U S. f Dev.Ct.Cl. 
113 5 454. 

Necessity of consent to be sued gen¬ 
erally see infra S 176. 

26. N.Y —U. S. v. White, 2 Hill 59, 
37 Am D. 374. 

Limitations against United States 
generally see infra 5 192. 

27. U.S.—U. S. v White, supra. 

65 C.J p 1362 note 99 

28. Mo—Security Nat. Bank of Ok¬ 
lahoma City v. People's Bank of 
Sullivan, 230 S.W. 87, 287 Mo 464. 

65 C J. p 1266 note 71. 

Stocks, bonds, bills or notes 
Nev —Stephens v First Nat. Bank 
of Nevada, 196 P.2d 756, 65 Nev. 
352. 

29 . Mo — Security Nat Bank of Ok¬ 
lahoma City v People's Bank of 
Sullivan, 230 S W. 87, 287 Mo. 464. 

30. US —National Metropolitan 
Bank v U S, AppDC., 65 S Ct. 
354, 323 US. 454. 89 LEd. 383— 
Clearfield Trust Co. v. U. S., Pa, 
63 SCt. 573, 318 U.S. 363, 87 LEd 
838—Fulton Nat. Bank v U. S, C 
A.Ga, 197 F.2d 763—U. S. v. Con- 
tinental-American Bank & Trust 
Co., C.A La.. 175 F.2d 271, certiorari 
denied, 70 SCt. 146. 338 US. 870, 
94 L Ed 534. 

Brsao!' of duty by bank 
A bank to which a government 
check was presented for payment had 
duty of ascertaining the true individ¬ 
ual for whom it was intended and to 
pay no one else, and having failed in 
such duty was liable as indorser to 
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the United States —Fulton Nat. Bank 

of Atlanta v. U. S., C.C A Ga.. 107 F. 

2d 86. 

31. U S —U S. v. Bank of America 
Nat Trust & Sav Ass’n, D.CCaL. 
47 FSupp 279, new trial granted 
on other grounds 51 FSupp. 751. 

DC—U. S. v. Washington Loan it 
Trust Co, DC, 47 FSupp 25, af¬ 
firmed Washington Loan & Trust 
Co. v. U S , 134 F 2d 59. 77 U S App. 
D.C. 284. 

32. U S —National Metropolitan 

Bank v U S, AppDC., 65 SCt 
354, 323 US 454, 89 LEd. 383— 
Clearfield Trust Co. v. U. S, Pa., 63 
S Ct 573, 318 U.S. 363, 87 L Ed. 838 
—U. S v. Continental-American 
Bank & Trust Co., C.A La, 175 F.2d 
271, certiorari denied 70 S Ct. 146, 
338 U.S. 870. 94 L.Ed. 534—U. S. v. 
First Nat. Bank, Albuquerque, C C. 
A.N M., 131 F.2d 985, certiorari de¬ 
nied 63 SCt. 830, 318 US. 774, 87 
LEd 1144—Fulton Nat. Bank of 
Atlanta v. U. S., C.C.A.Ga. v 107 F 2d 
86—Ladd & Tilton Bank v. U. S., 
C C.A Or., 30 F 2d 334—U. S. v. 
Bank of America Nat. Trust 4b Sav. 
Ass'n, D.C. Cal., 47 F.Supp. 279, 
new trial granted on other grounds 
51 F.Supp. 751. 

DC—U. S. v. Washington Loan & 
Trust Co., D.C., 47 F.Supp 26, af¬ 
firmed Washington Loan & Trust 
Co. v. U. S. t 134 F.2d 59, 77 U.S.App. 
DC. 284. 

Recovery back of payment made on 
forged indorsement of negotiable 
instrument generally see Bills and 
Notes 9 467 h (2) (c). 

33. U.S.—U. S. v. Union Planters 
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United States is not precluded from setting up the 
forgery, 34 as where it is chargeable with notice of 
the forgery. 35 The United States is not chargeable 
with knowledge of the signature of the payee. 35 
Generally, prompt notice of the discovery of the 
forgery is not a condition precedent to the suit to 
recover and does not bar recovery, 37 at least in the 
absence of evidence showing that the delay caused 
damage to the indorsers; 38 but it is otherwise in¬ 
sofar as there has been such delay in giving notice 
or making demand as prejudices or causes injury 
to the party receiving the payment 39 However, it 
has also been held that the treasury department, as 
drawer and drawee, is bound to know its own 
checks, 40 and that a long delay, such as three years, 
in discovering a forgery and seeking repayment 
would be fatal to a recovery. 41 
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Where the issuance of a government check was 
procured by fraud, the fact that the government 
was negligent in not sooner detecting the fraud does 
not preclude the government’s recovery from the 
guarantor of a forged indorsement, 42 notwithstand¬ 
ing the guarantor acted innocently. 43 However, in 
some cases a different rule, known as the “impostor 
rule,” applies whereby the government cannot re¬ 
cover from the indorser on his guaranty where the 
instrument is drawn and delivered to an impostor 
under the mistaken belief that he is the person whose 
name he has assumed and to whose order the in¬ 
strument is made payable, 44 on the ground that it 
is the intent of the drawer to make the instrument 
payable to the person with whom he deals, even 
though he is mistaken as to that person’s identity, 
so that such person’s signature is not a forgery, 45 


Nat Bank & Trust Co., C.AMiss. 
175 F.2d 684. 

34. US.—U. S. v. First Nat Bank 
of Chicago, C C.A Ill., 138 F 2d 681 
—U. S. v Bank of America Nat 
Trust & Sav. Ass'n, D.C.Cal, 47 F. 
Supp. 279, new trial granted on 
other grounds 51 F.Supp. 751. 

35. U.S.—U. S v. First Nat Bank of 
Chicago. CCA.I11, 138 F 2d 681. 

Knowledge of payee’s death 

<1) Where government had actual! 
knowledge of death of payee when it 
issued checks, government could not 
recover from indorser amounts dis¬ 
bursed In payment of checks bearing 
forged indorsement of payee—-U. S 
▼. First Nat. Bank of Chicago, su¬ 
pra—Security-First Nat. Bank of Los 
Angeles v. U. S., C.C.ACal f 103 F. 
2d 188. 

(2) The state Statute defining 
•'bearer'* instruments as including in¬ 
strument payable to order of ficti¬ 
tious or nonexisting person, to the 
knowledge of person making it so 
payable was inapplicable—Security- 
First Nat. Bank of Los Angeles v. U. 
S, supra. 

36. U S —Clearfield Trust Co v. U 
S, Pa, 63 S.Ct. 573, 318 US. 363, 
87 LEd 838. 

37. U.S—Clearfield Trust Co v. U 

S., supra—Fulton Nat. Bank v. U. 
S, CA.Ga., 197 F.2d 763—Fulton 
Nat Bank of Atlanta v. U. S., C.C. 
A Ga., 107 F 2d 86. 

38. U.S—Clearfield Trust Co v. U. 

5., ra, 63 set 573, 31-8 U.S 363, 87 
LJEd. 838—Fulton Nat Bank v. U 

5.. C.A Ga, 197 F.2d 763—U. S. v 
Bank of America Nat. Trust & Sav. 
Ass'n, DC Cal., 51 F.Supp 761. 

39. U.S—Fulton Nat. Bank v U. S.. 
CAGa, 197 F 2d 763—U S. v. First 
Nat Bank of Chicago. CCAI1L, 138 
F.2d 681. 

DC—U. S v. Washington Loan & 
Trust Co., D.C., 47 F.Supp. 25, af¬ 


firmed Washington Loan & Trust 
Co v. U. S. 134 F 2d 59. 77 U S 
App D C 264. 

65 C J. p 1366 note 70 

When forgery discovered; notice of 
payee’s death 

Where Veterans' Bureau paid burial 
charges of veteran m December, 1927. 
but Pension Bureau issued checks 
payable to veteran until files of the 
Bureaus were combined in August, 
1934, the forged indorsements of the 
checks were not “discovered" in Au¬ 
gust, 1934, for purpose of determin¬ 
ing whether government gave prompt 
notice of forgery —U S v First Nat 
Bank of Chicago, C.C A Ill, 138 F 2d 
681. 

40. Pa.—Bryant v McGowan, 30 A. 
2d 667. 151 Pa Super 529 

41. Pa.—Bryant v. McGowan, supra 

42. U.S —N a t i o n a 1 Metropolitan 
Bank v U S, App DC. 65 S Ct 
354, 323 US 4'54, 89 LEd 383 

D.C—Washington Loan & Trust Co. 
v. U. S, 134 F.2d 59. 77 U S.App.D. 

C. 284 

43. US —-N a t i o n a 1 Metropolitan 
Bank v U S, App DC., 65 SCt 
354, 323 U S 454, 89 L.Ed 383. 

44. US —-U S v Continental-Amer- 
ican Bank & Trust Co , C A La , 175 
F 2d 271, certiorari denied 70 S.Ct. 
146, 338 US. 870, 94 LEd. 534— 
Continental-American Bank & Trust 
Co v U S. C C.A La, 161 F.2d 935 
—IT. S. v. First Nat. Bank, Albu¬ 
querque, CCA.N.M, 1*31 F 2d 985, 
certiorari denied 63 SCt 830, 318 U 
S 74, 87 LEd. 1144—U. S. v First j 
Nat. Bank of Prague, CCA Okl, | 
124 F 2d 484—Security-First Nat j 
Bank of Los Angeles v.U. S, CCA 
Cal, 103 F.2d 188—U S v First 
Nat. Bank & Trust Co of Asheville, 

D. C.N.C., 92 F Supp. 356—U S v 
Liberty Insurance Bank, D C.Ky., 
26 F.2d 493. 


Bank’s duty under "Impostor rule” 

The endorsement "previous en¬ 
dorsements guaranteed" on the back 
of a government check by a paying 
bank merely means that paying bank 
is satisfied and through wrlth inquiry 
when the physical person being paid 
is the person the government thinks 
should be paid, and the endorsement 
does not signifv that inquiry was 
made by the paying bank as to wheth¬ 
er or not the phvsical person being 
paid is actually the person named as 
payee on the check—U. S v. Conti¬ 
nental-American Bank & Trust Co, 
DC La, 79 F Supp. 450. affirmed, C. 
A, 176 F'2d 271, certiorari denied 70 
SCt. 146, 338 US 870, 94 LEd 531 
Evidence held to support bank’s de¬ 
fense 

U S —IT S. v. Continental-American 
Bank & Trust Co , supra. 

Impostor rule held inapplicable 

A bank which cashed a go\ em¬ 
inent check indorsed by one other 
than the veteran for whom it was 
intended, although his name was the 
same except that he had no middle 
initial, without having attempted by 
use of serial number appearing on the 
check to ascertain whether indorse¬ 
ment of pa>ce was made by the one 
for whom it was intended, was liable 
to the United States.—Fulton Nat. 
Bank of Atlanta v. U S., CCA Ga., 
107 F.2d 86. 

45. U S —U S. v Continental-Amer¬ 
ican Bank & Trust Co , C A La, 175 
F 2d 271, certiorari denied 70 S. 
Ct 146, 338 US. 870, 94 LEd 534 
—U S v First Nat. Bank, Albu¬ 
querque. CCA.NM. 131 F 2d 985, 
certiorari denied 63 SCt. 830, 318 
US 774, 87 LEd 1144—U. S. v. 
First Nat. Bank of Prague, Okl, C. 
C A Okl, 124 F 2d 484—Security- 
First Nat Bank of Los Angeles v. 
IT S, C C.A Cal., 103 F.2d 186— 
U S v First Nat Bank & Trust 
Co. of Asheville, D.C.N.CL, 92 F. 
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and even though the payee was never seen by a 
government official at any time dunng the imposi¬ 
tion ; 40 and the guarantor’s rights are even strong¬ 
er where the only mistake as to the payee was with 
respect to his right to payment. 47 The rule against 
the guarantor’s liability m such cases is especially 
applicable where the gross negligence of the agents 
of the government facilitated the fraud; 48 but the 
government’s negligence is not available as a de¬ 
fense to the guarantor where the negligence was 
a remote and not a proximate cause of the cashing 
of the checks. 49 However, the rule is otherwise 
where the guarantor bank paying the check facili¬ 
tated the fraud and primarily made possible the 
loss, by contributing, although unwittingly, to the 
deception of the government in the matter of the 
payee’s identity. 50 

§ 128. - Interim Certificates and Receipts 

The secretary of the treasury has the statutory 
power to issue interim certificates and make them 
negotiable. 

A statute providing for an issue of government 
bonds in such form and subject to such terms and 
conditions as the secretary of the treasury may pre¬ 
scribe gives the secretary power to issue interim 
certificates, 51 and make them negotiable 52 or non- 
negotiable 53 In order to render them negotiable, 
it is sufficient to use language convening that idea, 54 
and it is not necessary that the instruments comply 


UNITED STATES §§ 127>130 

with state statutes specifying the requisites of 
negotiability. 55 A purchaser of stolen certificates 
has the burden of proving that he was a purchaser 
for value in due course without notice. 50 The in¬ 
dorsement of a nonnegotiable interim receipt creates 
no liability on the part of the endorser. 57 

§ 129. War Savings Stamps 

War savings stamps are within the scope of statutes 
relating to government obligations generally. 

War savings stamps, the issuance of which by 
the secretary of the treasury m connection with sav¬ 
ings bonds is authorized by statute, 31 U.S.CA. $ 
757 c (c), arc within the scope of statutes relating 
to government obligations generally 58 Thus, un¬ 
der the statute penalizing the alteration of obliga¬ 
tions of the United States, 18 U S C A. § 471, the 
fraudulent alteration of savings certificates or the 
stamps attached thereto is an offense, 59 whether 
registered or unregistered 60 

Government savings bonds are considered supra 
§ 126. 

§ 130. Rights and Remedies of Taxpayers 

A private citizen or taxpayer, corporate or otherwise, 
cannot sue to enjoin a federal appropriation as invalid in 
the absence of a showing of peculiar injury to him. 

A private citizen or taxpayer, corporate or other¬ 
wise, cannot sue to enjoin the execution of a federal 


Supp 356—-U S v Bank of Amer¬ 
ica Nat Tru««t & Sav Ass’n. DC 
Cal, 47 F Supp 279, new trial 

granted on other grounds 51 F 
Supp 751— 17 S v liberty Insur¬ 
ance Bank. DCKy,26F 2d 493 

46. U S —IT S v Oont'inental-Amer- 
ican Bank & Trust Co f PCLa, 79 
FSupp 450. affirmed, CA, 175 F 
2d 271, certiorari denied 70 S Ct 
146, 338 U.S. 870, 94 L Ed 534. 

47. Pa —Bryant v McGowan. 30 A 
2d 667, 151 Pa Super 529. 

Descriptive words as not condition 
Where compensation check was 
made payable to order of veteran's 
widow “as unremarried’* the quoted 
words did not create a condition or 
contingency but were merely descrip¬ 
tive or explanatory and did not af¬ 
fect the negotiability of the check 
and Treasury Department could as¬ 
sert no rights against indorsers m 
good faith merely because payee had 
remarried nor could one such indoi ser 
assert any rights against another by 
reason of such fact.—Bryant v. Mc¬ 
Gowan, supra. 

48. US —-U. S. v Bank of America 
Nat Trust & Sav. Ass’n, DC Cal., 
47 F Supp. 279, new trial granted on 
other grounds 51 F.'Supp. 751. 


49. DC—IT S v Washington Loan 
& Trust Co , D C . 47 F Supp 25, af¬ 
firmed Washington Loan & Trust 
Co v U S. 131 F 2d 59, 77 US 
AppDC 281. 

50. US —IT S v First Nat Bank of 
Frague, C.CAOkl, 124 F.2d 484 

Identifying impostor as war veteran 

Where an impostor established con¬ 
tact with national bank which became 
satisfied that the impostor was a war 
veteran as he claimed, and aided him 
in securing loan from the United 
States on an adjusted service certifi¬ 
cate which was in possession of the 
impostor, and the bank's president 
acting as notary public signed cer¬ 
tificate of identification required by 
the United States, in which the pres¬ 
ident certified that the impostor was 
known to the president to be the veL- 
cran named in adjusted service cer¬ 
tificate, the bank was liable on its 
indorsement of check issued to the 
impostor by the United States, for 
the loss sustained thereon by the 
United States which paid the check — 
U. S. v. First Nat. Bank of Prague, 
supra. 


iahoma Citv v People’s Bank of 
Sullivan, 230 S W. 87, 287 Mo. 464 

52. Mo—Security Nat Bank of Ok¬ 
lahoma City v People’s Bank of 
Sullivan, supra 

65 C J. p 1266 note 71 [a]. 

53. Ill —In re Wallace’s Estate, 266 
Ill App 500 

54. Mo—Security Nat Bank of Ok¬ 
lahoma City v. People’s Bank of 
Sullivan, 230 SIV 87, 287 Mo. 46*4. 

55. Mo—Security Nat. Bank of Ok¬ 
lahoma City v. People's Bank of 
Sullivan, supra. 

65 C J. p 1367 note 93. 

56. Mo.—Security Nat. Bank of Ok¬ 
lahoma City v. People’s Bank of 
Sullivan, supra. 

65 C J p 1367 note 94. 

57. Wash—Bowie v. National City 
Bank of Seattle, 210 P. 498, 122 
Wash 269. 

65 C J p 1367 note 95. 

58. U.S.—U. S. v. Sacks, NT., 42 
S.Ct. 38. 257 U.S. 87, 66 L.Ed. 118. 

59. U.S.—U. S. v. Sacks, supra— 
Brown v. White, C.OA.Kan. # 24 F 
2d 392. 

60. U.S —Rossi v. U. a, C.C.A.Or. 
278 F. 349. 


51. Mo—Security Nat. Bank of Ok- 
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appropriation on the ground that it is invalid and 
will result in taxation for illegal purposes, 61 in the 
absence of a showing that he is suffering or will 
suffer injuiy or damage peculiar to him. 62 A pri¬ 
vately owned business, such as a utility, which does 
not have an exclusive franchise, has no ground of 
complaint because it will be adversely affected by 
municipal or county competition made possible by a 
federal grant; 63 nor does a contractor whose low 
bid for material to be supplied or services to be 
rendered to a federally financed project have the 
right to enjoin such project, 64 particularly where 
the discretion of the officer making the award is not 
subject to judicial review. 65 


§ 131. Frauds on Government 

It It An offense to falsify or conceal a material fact, 
or make or use false or fraudulent statements or docu¬ 
ments, with the Intent of cheating or defrauding the gov¬ 
ernment. 

While the statute, 18 U.S.C.A. § 1001, making it 
an offense to falsify or conceal a material fact, or 
make false or fraudulent statements or representa¬ 
tions, or make or use false documents, with the in¬ 
tent of cheating or defrauding the government, 
originally applied only to offenses in connection with 
claims against the government, it is not so limited 
in its present form, but includes all who cause 
pecuniary loss to the government 66 or a govern¬ 
ment agency. 67 Obtaining possession of nondurable 
merchandise by withholding facts is not, however, a 
defrauding of the government within the statute. 68 


VII. CLAIMS BY UNITED STATES 


§ 132. In General 

Except as otherwise provided by statute, the status 
of the United States as a creditor is the same as that of 
other creditors. 

Ordinarily the status of the United States as a 
creditor is the same as that of other creditors, 69 
and it is bound by laws relating to the remedies of 
creditors. 70 However, the United States may be 


given a special status by statute, 71 and, as discussed 
in Insolvency § 14, the United States has a statutory 
right to priority of payment where its debtor is in¬ 
solvent. The United States is free to pursue the 
whole of the debtor’s property, wherever situated. 72 
The United States has the right common to any 
creditor to apply unappropriated money of the 
debtor in its hands to the satisfaction or partial 


61. U.S.—Alabama Power Co. v. 
Ickes, AppDC., 58 S.Ct. 300, 302 
US. 464. 82 LEd. 374—Railway 
Exp. Agency v. Kennedy, C A Ill, 
189 F 2d 801, certiorari denied 72 S. 
CL 54. 342 U.S. 830, 96 L Ed 628- 
Central Ill. Public Service Co. v 
City of Bushnell, CCA.I11, 109 F 
*2d 26—Duke Power Co. v. Green¬ 
wood County, C C.A.S.C., 91 F 2d 
665. affirmed 58 S CL 306, 302 U S 
485, 82 L.Ed. 381—Greenwood Coun¬ 
ty v. Duke Power Co, CC.A.SC, 
81 F.2d 986, reversed on other 
grounds 57 S CL 202. 299 U S. 259, 
81 L.Ed. 178—U. S. v. 40 75 Acres 
of Land, More or Less, Situate In 
Du Page County, D.C.I1L, 76 F.Supp. 
239—California Water Service Co. 
v City of Redding. DC.Cal. v 22 
F.Supp. 641, affirmed 58 SCL 865, 
304 U.S 252. 82 L.Ed. 1323—O'Brien 
▼. Carney, D.C.Mass., 6 F.Supp. 
76L 

Ala.—Beeland Wholesale Co. v Kauf¬ 
man, 174 So 516, 234 Ala. 249. 

Ga.—Barber v. Housing Authority of 
City of Rome, 5 S E.2d 425, 189 
Ga. 155. 

Ohio.—Warm v. City of Cincinnati, 
11 N.E.2d 281, 57 Ohio App. 43 

Tex.—Powell v. City of Baird, Civ. 
App., 132 S W.2d 464. 

65 CLJ. p 1367 note 4. 

Right of taxpayer to bring suit to 
restrain territorial officer from do¬ 


ing illegal act see Territories 8 
36. 

62. Tex.—Powell v. City of Baird, 
supra. 

63. U.S.—Alabama Power Co. v 
Ickes, AppDC, 58 S Ct 300, 302 
US. 464, 82 L.Ed. 374—Central Illi¬ 
nois Public Service Co. v. City of 
Bushnell. C.C.A.I11., 109 F.2d 26- 
Greenwood County v. Duke Power 
Co., C.CASC, 81 F.2d 986, re¬ 
versed on other grounds 67 SCL 
■202, 299 US. 259, 81 LEd. 178— 
California Water Service Co v. City 
of Redding, D.C.Cal., 22 F.Supp. 641, 
affirmed 58 S CL 865, 304 U.S. 252. 
82 L Ed. 1323. 

64. US —Clement Martin, Inc v. 
Dick Corp, D.C.Pa., 97 F.Supp. 961 
—O’Brien v. Carney, D.C.Mass. ( 6 
F.Supp. 76L 

65. U S.—O'Brien v. Carney, supra. 

66. U.S.—Spivey v. U. S, C C A.Ala., 
109 F.2d 181, certiorari denied 60 
SCt. 1079. 310 U.S 631, 84 L.Ed. 
1401—Capone v. U. S., C.C.A.I1L, 
51 F.2d 609, 76 A.L.R. 1584, certio¬ 
rari denied 52 S.CL 44, 284 U.S. 
669, 76 L.Ed. 566—U. S. v. Schnei¬ 
der, D.C.WIs., 45 F.Supp. 848. 

Frauds in connection with claims see 
infra 88 168-174. 

67. U.S.—Spivey v. U. S., CC.AAla., 
109 F.2d 181, certiorari denied 60 
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set. 1079, 310 US. 631, 84 LEd. 
1401 

Commodity credit corporation 

Proof of altering of Commodity 
Credit Corporation cotton producer's 
notes authorized conviction of ac¬ 
cused under statute relating to pre¬ 
sentment of false claims against gov¬ 
ernment even though actual present¬ 
ment of such a claim was not in¬ 
volved—Spivey v. U. S, supra. 

68. US—U. S. v. Cohn. Ill., 46 S 
Ct. 251. 270 U.S. 339, 70 L.Ed. 616 

69. US—R. F. C. v. Breeding, C.A. 
OkL. 211 F.2d 385 

65 C.J. p 1368 note 10. 

7a U.S.—U S. v. Tetlow, D.C.Mass.. 

28 FCas No 16.456, 2 Lowell 159. 
65 C.J. p 1368 note 11. 

71. Moratorium law 

Loan to hospital. If granted by 
federal government in return for hos¬ 
pital bonds secured by certain tax 
revenues dedicated to hospital by 
state statute, held not uncollectable 
under moratorium act, since act ex¬ 
cepted debts due United States.— 
State ex rel. Porterle v. Charity Hos¬ 
pital of Louisiana at New Orleans, 
161 So. 606, 182 La. 268. 

72. U.S.—U. 8. v. City of New Bri¬ 
tain. Conn., 74 S.CL 367 v 847 U.a 81, 
98 L.Ed. 520. 
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satisfaction of a debt due it. 78 A fund which will 
become absolutely due the United States as stock¬ 
holder on liquidation of a government owned cor¬ 
poration may be the subject of an equitable assign¬ 
ment. 74 The United States has no lien rights other 
than those created by statute 75 and the scope and 
effect of its liens are to be determined by a proper 
interpretation of the statute. 76 A state cannot im¬ 
pair the standing of a federal lien without the con¬ 
sent of congress. 77 Congress cannot create dam¬ 
ages to be recovered by the United States by suit, 78 
or cause acts to be wrongs to the United States 
which are in their nature wrongs to another. 79 The 
release of a debtor from imprisonment for a debt 
due the United States does not discharge a surety 
from liability for the debt. 80 

Interest . Interest may be recovered on money due 
the United States. 81 In ordinary suits where the 
federal government seeks to enforce a money claim 
derived from a federal law against a private litigant, 
the rule as to interest which comports best with 
general notions of equity is adopted. 82 It is not 
entitled to interest on an item in its favor in an un¬ 
settled mutual account where there was no expecta¬ 
tion of payment before settlement of the whole ac¬ 
count 83 


UNITED STATES §§ 132-134 

§ 133. Priority of Government as Creditor 

Except at provided by statute, the United States is 
not entitled to priority or preference as a creditor. 

In the absence of statutory provision the United 
States is not entitled to priority or preference as a 
creditor. 84 However, the United States has power 
to give its debts priority over other debts, 85 includ¬ 
ing debts due to a state. 86 The right of the United 
States to priority of payment where its debtor is 
insolvent is discussed in Insolvency § 14, and its 
right of priority where its debtor has made an as¬ 
signment for the benefit of creditors is considered 
in Assignments for Benefit of Creditors § 328. 

§ 134. Recovery of Money Paid under Mis¬ 
take, through Fraud, or in Violation 
of Law 

The United States can recover funds which its aoents 
have wrongfully, erroneously, or illegally paid. 

The United States can recover funds which its 
agents have wrongfully, erroneously, or illegally 
paid 87 and no statute is necessary to authorize the 
government to sue in such a case. 88 The United 
States may recover a payment made by mistake 


73. IT S.—U. S. v. Munsey Trust Co. 
of Washington, D C, CtCl.. 67 S 
Ct 1599. 332 U S 234. 91 L Ed. 2022 
—Meredith v. U S., Ct.Cl., 121 F. 
Supp. 622 

74. U S —P De Ronde & Co. v. U S 
Sugar Equalization Board, D C Del., 
299 F. 659. affirmed. C.C.A., 7 F.2d 
981, certiorari granted 44 S.CL 107, 
269 US 548. 70 L Ed. 406. 

65 C J p 1368 note 13. 

76. Conn.—Brown v. General Laun¬ 
dry Service, 94 A.2d 10. 139 Conn 
363. 

76. Conn.—Brown v. General Laun¬ 
dry Service, supra 

77. U.S.—U. S. v. City of New Bri¬ 
tain, Conn., 74 SCL 367, 347 US. 
81. 98 L Ed 520. 

Pa.—Littlestown Nat. Bank v. Penn 
Tile Works Co., 42 A.2d 606, 362 
Pa. 238. 

7a U S—U. S. v. Union Pac R. Co., 
C C Conn., 28 F.Cas No.16,698, 11 

Bl&tchf. 885, affirmed 98 U.S. 669, 
25 L.Ed. 143. 

85 C J. p 1368 note 14. 

79. U.S.—U. S. v. Union Pac. R. Co, 
supra. 

so. U.S—U. S. v. Stansbury, Md.. 
1 Pet. 573, 7 L.Ed. 267. 

31. U.S.—U. S v. Abrams, C.A.Ohio, 
197 F.2d 803, certiorari denied 73 
S.Ct. 93, 344 U.S 855, 97 LEd 664. 

Interest on claims against United 
States see infra § 154. 


8a US —Board of Com'rs of Jack- 
eon County v. U. S, Kan, 60 S.Ct 
285. 308 US. 343, 84 LEd. 313— 
U. S. v Abrams, CA.Ohio. 197 F 
2d 803, certiorari denied 73 S CL 93. 
344 U.S. 855. 97 L.Ed. 664. 

D.C.—U. S. v. United Drill & Tool 
Corp, DC.. 81 FSupp. 171, affirmed 
183 F.2d 998, 87 U.SAppDC. 236 

Local rales 

(1) The United States is not bound 
by local rules with respect to interest 
when the United States is the credi¬ 
tor, and court is free to make its own 
determination in response to con¬ 
siderations of fairness, and interest 
should be denied when Its exaction 
would be inequitable —-U. S. v. Marina 
Realty Co, DC.Puerto Rico, 82 F 
Supp. 640. 

(2) Where defendant was owner of 
perpetual usufruct of land subject to 
an annuity in favor of the United 
States and subject to an annual rent 
in action by United States to recover 
annual rent plus compound interest. 
In absence of explanation of long de¬ 
lay of government in making claim, 
court would adopt local rule with 
respect to interest and allow simple 
interest only from date of judicial 
demand.—U. S. v. Marina Realty Co., 
supra. 

83. U.S—Standard Steel Car Co. v. 
U. S.. 67 Ct.Cl. 445. 

84 . U.S.—U. S. v. City of New Bri¬ 
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tain. Conn., 74 SCt. 367, 347 U.S. 
81, 98 LEd. 520 

Cal.—People v. Biscailuz, App., 213 
P.2d 753 

Pa.—Figowitt v National Union Fire 
Ins. Co, Pittsburgh, Com.PI, 67 
DauphCo. 406 

Wash—In re Dickson's Estate, 84 P. 
2d 661 

65 C.J. p 1368 note 18. 

85. US—U. S. v. City of New Bri¬ 
tain, Conn, 74 S.CL 367, 347 U.S. 
81, 98 L.Ed. 520—Barrett v. Amer¬ 
ican Surety Co of New York, C.C.A. 
Okl., 77 F.2d 225 

Wash— In re Dickson’s Estate, 84 P. 
2d 661. 

65 C J p 1368 note 19. 

86. U.S.—Spokane County v. U. 8., 
Wash, 49 S.CL 321, 379 U.S. 80, 
72 L.Ed. 631. 

Wash— In re Dickson's Estate, 84 P. 
2d 661. 

87. US —U. S. v. Wurts, Pa., 58 8. 
Ct 637, 393 U.S. 414, 83 L-Ed. 132 
—Cabel v. U. S., C.C.A.Maas.. 118 
F.2d 998—U. S. v. City of Philadel¬ 
phia, D.C.Pa., 60 F.Supp. 170—U. S. 
v Gudewics, D.C.N.Y.. 46 F.Supp. 
787. 

Officer c a nno t bind united States 

in making payments contrary to law, 
as respects right to recover such pay¬ 
ments —Gr&nsow v. Village of Lyons, 
C C.A IlL, 89 F.2d 83. 

88. U.S.— U. S. v. Wurts, Pa., 58 S 
CL 987, 303 U.S. 414, 82 L.Ed. 972 
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whether the mistake was one of law or fact, 89 pro¬ 
vided only the moneys belong to the United States 
ex aequo et bono. 90 The United States may recover 
money paid in violation of law 911 or obtained through 
fraud; 92 and long continuance of illegal payments 
does not prevent recovery. 92 However, money paid 
by authority of a specific appropriation of con¬ 
gress, 94 or paid with full knowledge of the facts, 96 
cannot be recovered. The equitable rules govern¬ 
ing others seeking to recover back money paid under 
a mistake apply to the United States, 96 and it can¬ 
not recover if through its failure to give notice of 
the discovery of the mistake defendant has lost his 
remedy over. 97 It has been held that the right of 
the federal government to recover an overpayment 
is not defeated by its failure to comply with state 


laws with respect to procedural requirements for 
judgments against municipalities or by state laws 
preventing liability from arising on the ground that 
the receipt of excessive payments was not author¬ 
ized. 98 The right of the United States to recover 
where it has made payment on a forged instrument 
is no greater than the right of a private person 
in the same situation. 99 

§ 135. Compromise and Release of Claims 

The United States may compromise claims it holds 
against its debtors. 

Like other creditors, the government may compro¬ 
mise claims it holds against its debtors, and is bound 
by a compromise entered into by the proper officer, 1 


—Anderson v. U. S. # CCA Wash. 
123 F 2d 13—Redfleld Independent 
'School, Dist No 20 v Schnetzer, 
C.CASD, 94 F2d 257—Granzow 
v. Village of Lyons, C C A Ill. 89 
F 2d 83—U S v City of Philadel¬ 
phia, D.C.Pa,, 50 FSupp 170. 

89. U.S.—Brooklyn & Richmond Fer¬ 
ry Co. V. U S, CCAN.Y. 167 F 
2d 330—U. S. v Bently, CC.AN 
Y, 107 F 2d 382—U S v Gudewicz, 
DCN.Y, 45 FSupp. 787—Lough- 
man v. Town of Pelham, Westches¬ 
ter County, DCNY, 41 F Supp 
584, reversed on other ground**, CC 
A, 126 F 2d 714—U S v Hagan, 
Cushing Co. D C.Idaho, 29 FSupp 
564—Downey v. City of Yonkers. 
DCNY, 23 FSupp 1018, affirmed, 
C C.A., 106 F 2d 69. affirmed 60 S. 
Ct. 796, 309 US 590, 84 LEd 964, 
rehearing denied 60 S Ct 1071, 310 
U.'S. 656, 84 LEd 1420, and Con¬ 
don v. Downey, 60 S Ct 1071, two 
cases, 310 U.S 656, 84 LEd 1420— 
IT. S v Hart, DC Pa, 12 FSupp 
596. affirmed. CCA. 90 F.2d 987— 
U. S. v. Standard Silk Co., D.C.N.Y, 
12 FSupp 54 

65 C J p 1371 notes 69, 70. 

90. U.S.—-U. S. v Saunders, Me, 79 
F 407, 24 C C.A. 649 

9L U.S—Heidt v. U. S, CCA.Tex, 
'56 F.2d 559, certiorari denied 53 S 
Ct. 8. 287 U.S. 601, 77 LEd 523 

65 C.J. p 1371 note 72. 

92. U.S.—U. S. v. Waterhorough, D 
C Me., 28 F.Cas.No.16,6‘4'8, 2 Ware 
158. 

93 . U.S.—Heidt v. U. S., C.C.ATex. f 
56 F.2d 559, certiorari denied 53 S 
Ct. 8, 287 U.S 601 f 77 LEd. 523. 

65 C.J. p 1371 note 74. 

94. U.S.—Missouri Utilities Co. v. 
City of California, D.CMo., 8 F. 
Supp. 454, appeal dismissed, C.C A, 
79 F.2d 1003—Louisville v. U. S, 31 
Ct.CL 1. affirmed 18 S.Ct. 868, 169 
U.S. 249, 42 L.Ed. 785, 33 CtCl. 506. 


| 95. U S —Sperry Gyroscope Co. v 
U S, 61 Ct Cl. 823 
65 C J. p 1371 note 76. 

96. US—U S v Union Nat Bank. 
DCNY, 28 FCas No 16,597, 10 

Ben 408. 

I 97. US—U S v. Union Nat Bank 
j supra. 

98. U S —U S v Independent School 
Dist No 1 of Okmulgee County, C. 
AOkl, 209 F2d 578 

99. U S —U S. v Guaranty Trust Co 
of New York. NY. 55 S Ct 221. 
293 U S. 340, 79 L Ed 415. 95 A L R 
651 

Recovery of payment on forged in¬ 
strument generally see Bills and 
Notes S 467. 

Raised check 

United States, as drawer and 
drawee of check, paying raised check, 
held not entitled to recover overpay¬ 
ment to holder for value—U S v 
National Exchange Bank of Balti¬ 
more, Md, 46 SCt 388, 270 U.S. 527, 
70 L.Ed. 717. 

Forged indorsement 

(1) Where government mailed ad¬ 
justed compensation certificate to 
veteran by registered letter delivera¬ 
ble only to addressee and letter was 
inadvertently delivered to wrong per¬ 
son who represented himself as being 
addressee-veteran and who later ap¬ 
plied for loan thereon in veteran's 
name and, having received check 
from government's disbursing agent, 
indorsed veteran's name thereon and 
negotiated check to merchant who in¬ 
dorsed check to bank which received 
proceeds from government, govern¬ 
ment was not entitled to recover from 
merchant, especially after almost 
thirteen months’ delay in making de¬ 
mand.—U. S. v First Nat. Bank & 
Trust Co., of Oklahoma City, D.C. 
Okl., 17 F Supp. 611. 

(2) Where checks were drawn by 
a government disbursing agent with¬ 
out authority, the government was 
not chargeable with knowledge of the 
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signatures of the payees of the 
checks, so as to charge it with notice 
that they were forgeries —U S v 
National Bank of Commerce, Wash.. 
203 F 433. 123 CCA 501 

Payments on forged treasury notes 
may be recovered by government — 
Cooke v U S, CCNY, 6 FCas No 
3.178, 12 Blatchf 43 
Forged draft or check 

(1) United States cannot recover 
payment to holder for value of check 
to whic h signature of one of its of¬ 
ficers authorized to sign for it has 
been forged—U S v National Ex¬ 
change Bank of Baltimore, CCA Md , 
1 F2d 888. affirmed 46 S.Ct 388. 270 
U S 527, 70 LEd 717. 

(2) Where the United States paid 
a forged draft purporting to have 
been drawn on the United States 
Treasurer bv an acting quartermas¬ 
ter In the armv to his own order to 
a bank to which it had been indorsed, 
it could not recover the amount as 
paid under a mistake of fact, as the 
drawee Is bound to know the drawer's 
signature, and the fact that the act¬ 
ing quartermaster’s indorsement of 
the draft w r as also forged did not 
change the rule—U. S v Chase Nat. 
Bank. N.Y., 40 S Ct 361, 252 U S. 485, 
64 L Ed. 675, 10 A L R. 1401. 

(3) The secretary of the treasury 
is bound to know the signatures of 
those officers of the United States 
who are authorized to draw on him, 
and hence, where he has paid a draft 
purporting to have been drawn by a 
foreign consul but in fact bearing 
the consul’s forged signature, the 
United States cannot recover the 
money so paid, without regard to 
whether the draft was a negotiable 
one.—U S v Bank of New York 
Nat. Banking Assoc., N Y., 219 F. 648, 
134 CCA. 379, LRA1915D 797. 

L U.S—Wells v. Nickles, Utah, 104 

U S. 444, 26 L.Ed 825. 

War frauds 

Where war fraud action was pend- 
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and the government may compromise a suit, and 
receive real and personal property in discharge of 
the debt, in trust, and sell such property; 2 but the 
government is not bound by a compromise made 
without authority of law. 3 It has been held that 
the United States district attorney has no power 
to compromise a claim of the United States in 
suit. 4 Where a release is given to a debtor of the 


UNITED STATES §§ 135-136 

United States by the head of a department under 
statutory provision, it has the same effect, and is 
subject to the same legal consequences, as an ordi¬ 
nary release from a debtor to a creditor. 6 When 
propositions for a compromise are made to the 
government and accepted by it, the courts apply 
the same rules of construction as govern in constru¬ 
ing like contracts between individuals. 6 


vm. CLAIMS AGAINST UNITED STATES 


A. IN GENERAL 


§ 136. Nature and Grounds 

The United States Is not liable for its general acts 
as a sovereign. 

The United States is not liable for its general 


acts as a sovereign. 7 Neither damage nor loss of 
income in consequence of the action of the govern¬ 
ment, which is not an invasion of recognized legal 
rights, is in itself a source of legal rights in the 
absence of constitutional legislation recognizing it 


ing against defendant munitions man¬ 
ufacturer at time government and 
defendant entered into supplemental 
contract terminating prime contract, 
and supplemental contract made no 
mention of pending action, supple¬ 
mental contract did not show a set¬ 
tlement or attempted settlement of 
war fraud claims, supplementary 
contract could not be relied on as a 
defense, where it specifically exempt¬ 
ed settlement of liability concerning 
defects in. and guarantees or warran¬ 
ties relating to, any completed arti¬ 
cles or component parts furnished to 
government by defendant —U S v 
TT. S Cartridge Co.. DC Mo. 7'8 F. 
Supp 81. 

Discharge of surety 

An act of congress which ratified 
and directed the carrying into effect 
of a compromise and settlement made 
between the secretary of the treasury 
and persons interested in a number 
of judgments and pending suits in 
which the United States was plain¬ 
tiff and the bondsmen of certain pub¬ 
lic officers were defendants, and di¬ 
rected the satisfaction of all judg¬ 
ments and the dismissal of all suits, 
held to discharge from liability sure¬ 
ties on a bond given by the defendant 
In one of such suits who was de¬ 
ceased to pay a judgment for rents 
obtained therein, although such sure¬ 
ties were not parties to the settle¬ 
ment. on the ground that the judg¬ 
ment was one of those embraced in 
the settlement and directed to be dis¬ 
charged—U. S. v. Knabe, C.C Ala., 147 
F. 802. 

2. TJ.S —U. S. v. Lane, C.C.Ind. 26 F 

CasNo.15,559, 3 McLean 365. 

3. U.S—U. S v. U. S. Cartridge Co. 

D C Mo , 78 F Supp. 8L 

65 C.J. p 1371 note 82. 

Cashing oheck 

Where the attorney general never 
made any recommendation under 


statute that a claim of the govern¬ 
ment on a note be compromised on 
terms offered, the cashing of maker’s 
check and retention of proceeds for 
six months was not a manifestation 
of "assent” by the government to 
maker's offer of compromise, even 
though the cashing of the check and 
retention of the proceeds for that pe¬ 
riod would operate as a manifestation 
of “assent” as between two individ¬ 
uals —U. S. v. Wittmeyer, D C N.Y., 
35 F Supp 541. 

The general accounting office has 

statutory authority to settle claims 
for money due on contracts, though 
exact amount is not fixed, but not to 
settle claims founded on tort or 
breach of obligations contrary to 
terms of contract —U. S. ex rel 
Coates v. St Louis Clay Products 
Co , D C Mo.. 68 F.Supp. 902. 

War frauds 

(1) A contracting officer has no au¬ 
thority to determine or settle liabil¬ 
ity to government of a contractor un¬ 
der war frauds act, but his authority 
is limited to administrative settle¬ 
ment of disputes of fact arising in 
execution of contract, not crimes in 
nature of frauds of fact resulting 
from its execution —U. S. v. U. S 
Cartridge Co, D.C.Mo., 78 F.Supp. 81. 

(2) Contractor, dealing with gov¬ 
ernment contracting officer, both dur¬ 
ing execution of prime war contract 
and during and at time of signing 
supplemental contract covering set¬ 
tlement of claims arising under ter¬ 
mination of prime contract, was 
chargeable with notice of extent pf 
authority of contracting officer and, 
hence, could not rely upon settle¬ 
ment as also settling claims of gov¬ 
ernment against contractor for war 
fraud arising out of prime contract, 
such settlement being beyond author¬ 
ity of contracting officer—U. S. v 
U. S. Cartridge Co, supra. 
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4. TJ.S —TJ. S v. Beebe, Ala, 21 S Ct. 
371. 180 U.S. 343. 351. 45 LEd. 563 
—Holker v. Parker, Mass., 7 Cranch 
436, 3 L Ed 396 

Regulation governing district attor¬ 
ney 

It is specifically provided in regular 
tions established by the solicitor of 
the treasury, and approved by the 
attorney-general, that no district at¬ 
torney shall agree to take a judgment 
or decree for a less amount than is 
claimed by the United States, with¬ 
out express instructions from the so¬ 
licitor of the treasury, unless special 
circumstances exist—U S v Beebe, 
Ala, 21 S.Ct. 371, 180 U.S. 343. 45 L. 
Ed. 563. 

5. US —U. S. v. Thompson, DC.Pa., 
28 F.Cas No 16,487, 1 Gilp. 614. 

6. US —Mosby v. U. S. # Tenn., 194 
F 346, 116 C C.A. 74. 

12 C.J. p 336 note 1. 

7- U S —Horowitz v. U. S., Ct.Cl., 45 
SCt. 344, 267 U.S 458, 69 L.Ed. 
736—E. & F. Const. Co. v. U. S., 
89 F.Supp 541, 116 Ct.Cl. 512. 
Injury resulting from exercise of 
governmental power 
If the federal government in exer¬ 
cise of a governmental power Injures 
an individual, individual has no re¬ 
dress—Bailey v. Richardson, 182 F. 
2d 46, 86 USAppD.C. 248, affirmed 
71 SCt. 669, 341 U.S. 918, 95 L.Ed. 
1352 

Obstruction to navigation 

The United States is not liable to 
those urho suffer loss by shipwreck 
or damage caused by obstructions to 
navigation because the Government 
had not sufficiently or adequately 
marked such obstructions, since the 
United States marks such wrecks and 
obstructions, not in the performance 
of a private shipowner’s duty, but in 
its general public duty—Baltimore, 
Crisfleld & Onancock Line v. U. S., 
C.C.A.Va. f 140 F.2d 230. 
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as such. 8 Although the United States because of 
its sovereignty cannot be sued without its consent, 
as discussed infra § 176, which unless that consent 
is given leaves the claimant remediless, 9 still claims 
against the United States are held to be not less 
legal or equitable on that account. 10 

The power of congress to provide for the payment 
of debts is not restricted to the payment of those 
obligations which are legally binding on the United 
States. 11 The power extends to the creation of 
legal obligations in recognition of claims which are 
merely moral or honorary: 12 Thus, the terms of a 
private act conferring jurisdiction on the court 
of claims to adjudicate a claim may create a cause 
of action in plaintiff where there is no cause of ac¬ 
tion from a strictly legal or equitable standpoint. 13 
There is no authority, either in the executive or 
judicial department of the government, to allow a 
claim against the United States, which is prohibited 
by law. 14 

Unjust conviction . The safeguarding of society 
by the prosecution of crime is a sovereign attribute. 


and there is no liability for mistakes in the exercise 
of that power unless created by the government 16 
However, the United States has by statute made 
provision for a claim against it by one unjustly 
convicted and imprisoned for an offense against 
the United States. 16 In order to be entitled to re¬ 
covery under such statute, the requirements of the 
statute must be fully met.' 17 The most important 
of these requirements is that it must appear that 
the claimant was not guilty of the crime for which 
he was convicted and imprisoned, 16 and the statute 
provides that the only evidence admissible on the 
question of his innocence is a pardon or a certificate 
of innocence issued by a court. 19 Whether such 
a certificate shall issue is a matter committed to 
the discretion of the court 20 A proceeding to ob¬ 
tain a certificate of innocence is not a criminal 
trial 21 and the burden of proof is on petitioner. 22 
Innocence must be affirmatively established 23 and 
the right to a certificate of innocence is not estab¬ 
lished by a reversal of his conviction for procedural 
error, 24 a dismissal or judgment of not guilty, 25 


CSC.. 73 F.Supp 775—TJ. S v Kee¬ 
gan, D.C.N.Y., 71 F Supp 623 

Court martial 

(1) Convictions and Imprisonments 
by courts martial are within purview 
of the unjust conviction statute — 
McLean v. U. S., D.C.SC, 73 F.Supp. 
775—Roberson v. U. S, CtCl.. 124 F 
Supp. 857. 

(2) A navy court martial which 
convicted one of manslaughter and 
the judge advocate general who re¬ 
versed such conviction were "courts" 
within statute authorizing suits 
against the United States for errone¬ 
ous conviction.—McLean v. U. S. t su¬ 
pra. 

C3) Where a plaintiff was convict¬ 
ed of desertion by an army court 
martial, and conviction was disap¬ 
proved by reviewing officer who re¬ 
manded for new trial, and such new 
trial never took place, plaintiff was 
not "convicted” of offense against 
United States so as to allow plaintiff 
to seek relief under statute author¬ 
izing rendition of judgment upon a 
claim for damages by a person un¬ 
justly convicted of offense against 
United States.—Cox v. U. S., D.C.Cal., 
112 F.Supp. 494. 

Amount of dama ges 

U.S—Roberson v. U. S., Ct.Cl., 124 
F.Supp. 857. 

17. U.S.—Cox v. U. S. f D.C Cal., 112 
F.Supp. 494. 


Power to modify order 

Where district court, two years aft¬ 
er entering order pursuant to man¬ 
date reversing conviction, refused 
to modify such order by striking out 
recitals that defendant's conduct did 
not constitute an offense and that 
defendant did not contribute to his 
arrest and conviction, on ground that 
court had lost jurisdiction to modify 
final order, fact that district court 
considered such recitals erroneous 
did not affect defendant's right to 
sue United States for erroneous con¬ 
viction.—Andolschek v. U. S., 77 F 
Supp. 950, I'll Ct.Cl. 567. 

Habeas corpus 

Where the federal district court 
found in habeas coipus proceeding 
that court martial had no jurisdic¬ 
tion to try sailor such district court's 
certificate of Innocence was sufficient 
to authorize sailor to pursue his rem¬ 
edy under unjust conviction statute 
—Roberson v. U. S., CLCL, 124 F 
Supp. 857. 

20. U.S.—-TJ. S. v. Keegan, DC.N.Y.. 
71 F.Supp. 623. 

D.C.—Rigsbee v. U. S., 204 F.2d 70. 
92 U.S App D.C. 244. 

21. U S.—U. S. ▼. Brunner, C.A.Ky, 
200 F.2d 276. 

22. U S.—U. S v. Brunner, supra— 
U. S. v. Keegan # D.C.N.Y., 71 F 
Supp. 623. 

23. U.S.—U. S. v. Brunner, CAKy, 
200 F.2d 276. 


8. US —-Perkins v. Lukens Steel Co, 
App DC., 60 SCt 869, 310 US 113, 
84 L.Ed. 1108 

D.C—Atlantic Freight Lines v. Sum- 
merfleld, 2CM F.2d 64, 92 U S App D 
C 195, certiorari denied 74 SCt. 4'8, 
346 U.S 828, 98 L.Ed. 352. 

N.Y.—Long v. Somervell, 22 N.Y.S. 
2d 931. 175 Mlsc. 119, affirmed 27 
N.Y S 2d 445, 261 App Div. 946. 
Hardships resulting from funda¬ 
mental changes of law or government 
policy cannot be regarded as creating 
claims against government —Eisner 
v. U. S. CLCl., 117 F.Supp 197. 

9. US—U. S. v. Tillou, 6 Wall. 484, 
18 LEd. 920. 3 CLCl. 454. 7 CLCL 

18. 

65 C.J. p 1372 note 89. 

10. US —Emerson's Heirs v. Hall, 
La, 13 Pet 409, 10 L.Ed. 223. 

65 C J p 1372 note 90. 

11. US.—Pope v. U. S.. Ct.Cl., 66 
S.Ct. 16, 323 U.S. 1, 89 LEd. 3. 

12. U.S.—Pope v. U. S, supra. 

65 C J p 1372 note 92 [a]. 

Gratuity 

Where plaintiff admits it is not en¬ 
titled to recover either legally or 
equitably, whether a gratuity should 
be granted rests solely in the discre¬ 
tion of congress—Trent Trust Co. ▼. 
U. S.. 92 Ct Cl. 601. 

13. U.S.—Lambora A Co. v. U. S., 
65 F.Supp. 569, 106 CLCL 703. 

14. U.S.—'U S. v. Smith, DC Ohio. 27 
F.GasJto 16,321, 1 Bond 68 

15. U.S.—U. S. ▼. Keegan, D.C.N.Y., 
71 F.Supp. 623. 

10. U.S.—Cratty v. U. S, D.C.Ohio, 
63 F.Supp. 897—McLean v. U. S., D. 


18. US —Ekberg v. U. S, 76 F.Supp 
99, 110 CLCL 267. 

19. U.S.—U. S. v. Brunner, C.A.Ky, 
1200 F.2d 276. 


24. U S.—TJ. 8. ▼. Brunner, supra. 

25. U S.—TJ. S. v. Brunner, supra— 
Cratty v. U. S., D.C.Ohio, 88 F. 
Supp. 897* 
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or by the fact that the evidence at petitioner’s trial 
did not establish his guilt beyond a reasonable 
doubt. 26 While the court in passing on such an 
application will rely primarily on the record of 
petitioner’s trial, it may consider other evidence. 27 
In issuing a certificate of innocence the court must 
find that petitioner did not commit any of the acts 
with which he was charged or that his conduct in 
connection with the charge did not constitute a 
crime or offense against the United States, 28 and 
that petitioner did not by misconduct or neglect 
cause or bring about his prosecution. 29 

§ 137. -Statutory Provisions in General 

The broad contents to suit which the United States 
has given by various statutes in substance subject the 
United States to liability on almost all legal and equi¬ 
table claims against it. 

The broad consents to suit which the United 
States has given by various statutes in substance 
subject the United States to liability on almost all 
legal and equitable claims against it, 30 but a lia¬ 
bility is not imposed on the government by statute 
without clear words to that effect. 31 Recovery on 
a claim against the United States will be allowed 
only where there is strict compliance with the stat¬ 
ute 32 There is no liability when a statute expressly 
excludes liability. 33 The claims which may be al¬ 
lowed under statute depend, of course, on the lan¬ 
guage of the act and the construction placed there- 


UNITED STATES §§ 136-138 

on, 34 and they should receive a construction in 
harmony with their purpose, 26 and the intent of 
the statute is controlling in determining what dam¬ 
ages should be allowed. 36 An act conferring juris¬ 
diction on a court to adjudicate a particular claim 
against the United States is normally construed as 
merely waiving the sovereign's immunity from suit 
and not as admitting liability, 27 but its proper con¬ 
struction may be such as to permit recovery on a 
claim which would not be recognized under com¬ 
mon-law principles. 38 Ordinarily statutes under 
which those having claims against the govern¬ 
ment may obtain payment are strictly construed, 29 
but a statute providing for reimbursement of per¬ 
sons making expenditures in preparing to produce 
war supplies in response to requests or demands of 
government agencies is remedial and should be 
liberally construed to carry out its purposes. 40 The 
substantial rights of claimants against the United 
States are to be governed alike whether suit is 
brought in the court of claims or in the district 
court 41 

§ 138. -Claims Founded on Contract in 

General 

The United States is liable on its express or implied 
contracts. 

The United States is liable on its express or im¬ 
plied contracts 42 and, as discussed infra § 177, has 


D.C.—Rig’s bee v U. S t 204 F.2d 70. 

92 U S.App D C 244. 

2ft. U S.—IT. S. v Brunner. C A Ky., 
200 F2d 276—Weiss v. U. S.. DC. 
NY, 95 FSupp. 176. 

27. U.S —U S v Brunner. CAKy, 
200 F 2d 276—U. S. v. Keegan. D. 
C N Y . 71 F.Supp. 623. 

88 . U S.—Welee v. U. S . D C.N.Y.. 95 
F.Supp. 176—U. S. v. Keegan, DC. 
NY., 71 F.Supp. 623. 
Contemporaneous, unrelated crime 
The statute requiring that a cer¬ 
tificate of innocence contain recital 
or finding, as one of alternatives, that 
conduct of claimants in connection 
with the matter charged did not con¬ 
stitute a crime or offense does not 
preclude granting of a certificate be¬ 
cause of some contemporaneous but 
unrelated crime.—U. S. v. Keegan, su¬ 
pra 

29. U S —Weiss v. U. S.. DCN.Y., 
95 F.Supp. 176—U. S v. Keegan, D. 
C.N.Y., 71 FSupp. 623. 

D C —Rigsbee v. U. S., 204 F.2d 70. 
92 U.S.App D.C. 244. 

30. DC.—Union Trust Co. of Dis¬ 
trict of Columbia v. U. S. f D C. ( 113 
FSupp. 80. 

Immunity of United States from suit 
without Its consent in general see 
infra S 176 et seq. 

91 C.J.S.—23 


Particular claims against the United 
States under various statutes are 
discussed infra 8 138 et seq. 

31. U S —Pine Hill Coal Co v U. S., 
CtCl, 42 S.Ct. 482. 259 US. 191. 
66 UEd 894. 

65 C J p 1372 note 2. 

32. U S —Nemours Corp. v. U. S., C 
A Del. 188 F.2d 746, certiorari de¬ 
nied 72 S.Ct 50, 342 US. 834, 96 
LEd 631. 

33. US— Schmalz v. U. S., 5 Ct-Cl. 
294. 

65 C J p 1372 note 3. 

34. U.S—Price v. U. S. D.C.Tex., 34 
FSupp. 49—F Mansfield & Sons 
Co v U. S, 94 Ct Cl 397. 

65 C J p 1373 note 7. 

35. US.—U. S. v. Peterson, CC.A. 
Cal., 28 F.2d 669. 

30. US —American Trading Co. v. 
Chinese Indemnity Fund, 47 CtCl 
663 

65 C.J. p 1373 note 9. 

37. US —Grant v. U. S. C A.N.C., 
192 F 2d 482—Breinig Bros. v. U. 
S.. 110 F.Supp. 269, 124 Ct Cl 645. 
Effect of congressional recognition 
of claim generally see infra 8 133. 
Not aa appropriation measure 

The act authorizing landowner to 
bring suit against United States to 
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recover damages resulting from es¬ 
tablishment, construction, or mainte¬ 
nance of permanent military post of 
Fort Knox on contiguous land was 
not an “appropriation measure’* to 
pay but to landowners a certain sum 
of money, but was an “enabling act,** 
which waived the immunity of the 
United States from suit.—Wise v. U. 
S, DCKy, 38 F.Supp. 130—Carr v. 
U. S., DCKy, 28 F.Supp. 236. 

38. US—Wise V. U. S., D.C.Ky. f 38 
F.Supp. 130. 

39. N.Y —U. S. v. Interocean Oil 
Co, 204 N.Y.S. 136, 122 Misc. 368. 

40. DC—Work v. U. S. ex rel. Ches- 
tatee Pyrites & Chemical Corpora¬ 
tion. 298 F. 839, 64 App.D.C. 380, 
reversed on other grounds 45 SCt. 
256, 267 U.S. 185, 69 UEd. 566. 

41. U.S—Bates Mfg. Co. v. U. S.. 
Mass, 58 S.Ct. 694. 303 U.S. 667, 82 
D.Ed. 1020, reversing 98 F.2d 721. 

42. U.S.—U. S. v. Cain. D.C.Mich, 72 
F.Supp 897—U. S. v. Anderson Cot¬ 
tonwood Irr. Dist., D.C.Cal., 19 F. 
Supp. 740. 

65 C J. p 1372 note 94. 

Rights and remedies of contractor 
generally aee supra 5 101. 
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consented to be sued on such claims. The govern¬ 
ment has been held liable for disregarding the rights 
of citizens m arbitrating claims against a foreign 
nation; 43 but the obligation of the government to 
protect a citizen against injuries by foreign states 
and to procure indemnity for him m case of such 
injuries contains none of the elements of an ordi¬ 
nary contract, nor does such indemnity, when ob¬ 
tained by the state for the benefit of an injured 
citizen, become at once the property of that citizen, 
or property held for his use, in such a legal sense 
that his right may be enforced by legal remedies. 44 
Deposits in postal savings banks are not liabilities 
of the United States as long as there are sufficient 
funds on deposit to meet the depositor's claim. 46 
One furnishing information to the United States 
does not have a claim against the government where 
there is no contract and the case is not within a 
reward statute. 46 

§ 139. - Claims Founded on Tort in Gen¬ 

eral 

Tort claims may be asserted against the United 
States for damages to, or loss of, the plaintiff's property, 
and for personal injuries. 


With respect to the nature and grounds of tort 
claims against the United States, claims may be 
asserted for damages to, or loss of, plaintiff’s prop¬ 
erty, 47 and for personal injuries. 48 A claim may 
be based on the failure of the government to keep 
its premises in a reasonably safe condition, 49 or on 
acquiescing in dangerous activities, 60 or on a failure 
to warn 51 or keep a proper lookout. 62 A claim may 
also be based on negligence in the operation of an 
aircraft 63 or a vehicle, 64 and on negligence in 
regulating the flow of traffic at a public airport, 56 
the operation of a swimming pool constructed, main¬ 
tained, and operated by the government, 56 and on 
negligence in the management and control of wa¬ 
ter. 57 Where the action is based on a breach of 
contract, which the facts show does not exist, no 
relief can be granted plaintiff under the Tort Claims 
Act, 58 and under the act, the maintenance of any 
action not sounding in tort, whether or not based 
on sound morals and equitable ground, is pro¬ 
hibited. 59 The act does not extend to the tort of 
nuisance. 60 

Claims founded on the federal Constitution may 
be asserted against the United States, 01 and such 


43. U S.—The Brig Armstrong: v. U 
S f Dev.CtCl. 22. § 19; 23. S 24. 
24. S§ 28. 30, 31, 32. 33; 38, $5 87. 
88. 89; 39, §§ 92. 93. 94; 40. $$ 
98. 101; 41 §§ 103, 104. 105; 114, 5 
465. 115, S5 466, 467, 468, 469 

44. DC.-U S v Bayard, 16 DC. 
310, affirmed 8 S Ct 1156, 127 US. 
251, 32 L Ed 159. 

45. US.—Leka v. U. S. 69 CtCl. 
79. 

46. U S.—Landley v. U. S , 100 Ct Cl. 
372. 

47. U S — U S. v Gaidys, C.A Colo., 
194 P 2d 762—U. S v. Kesmger, c. 
A Kan. 190 F 2d 529—U. S v State 
Hoad Dept, of Fla, CAFla, 189 
F2d 691, certiorari denied 72 S Ct. 
291. 342 U.S 903. 96 LEd 676— 
Oman v. U S . C A Utah, 179 F 2d 
738—Parcell v. U. S, DCWVa. 
104 FSupp 110—North v. U. S, D 
C Utah. 94 F Supp 824—State Road 
Dept, of State of Fla v. U. S, D.C. 
Fla, 78 FSupp. 278 

Liability under Tort Claims Act see 
supra S3 117, 118. 

Xmplleatton of property rights 
A recovery for injury or loss of 
property implies that claimant has 
some property rights in the chattel 
involved.—DeBonis v. U. S, D.C Pa., 
103 FSupp. 123. 

Ml single destructive act without a 
deliberate intent to assert or acquire 
& proprietary interest or dominion 
Is tortious —Harris v. U. S., C A OkL, 
205 F.2d 766. 

43. U.S.—U. S. v. Acord, C.A.Okl., 


209 F 2d 709, certiorari denied 
Acord v. U. S. 74 S Ct 786, 347 
US 975, 98 LEd 1115—U. S v. 
Gaidys, C A Colo, 194 F 2d 762— 
Porto Rico Gas & Coke Co v. Frank 
Rullan Sc Associates. C A Puerto 
Rico. 189 F 2d 397—Worley v U 
S. DC Or. 119 FSupp 719—Brew¬ 
er v. U. S , D C Ga . 108 FSupp. 889 
—Toth v U S, DC Ohio, 107 F 
Supp 37—Brown v U S., DCW. 
Va, 99 F Supp. 685—Claypool v. 
U S, D C.Cal f 98 FSupp. 702— 
Dishman v U. S, D C Md, 93 F. 
Supp. 567—Beasley v U. S , D C S. 
C, 81 FSupp 518—Cerri v. U. S, 
DC.Cal, 80 FSupp. 831—White v 
U S, DCNJ, 77 FSupp 316— 
Jefferson v. U. S.. DCMd. 74 F. 
Supp. 209 
49. U S —U S v. Trubow, CACal, 
214 F 2d 102—Jackson v U. S, C 
A N J , 196 F 2d 725—State of Md , 
for Use of Pumphrey v Manor 
Real Estate & Trust Co, C.A Md, 
176 F 2d 414—Brewer v. U S , D.C. 
Ga. 108 F.Supp. 889—Phillips v. 
U S, DCTenn, 102 FSupp 943— 
Blaine v. U S, DC Tenn, 102 F. 
Supp. 161—Brooks v U S.DCK 
C, 98 FSupp. 679, affirmed, CA., 
194 F 2d 185 

D.C.—Lem v. U. S., D.C., 89 F.Supp. 
915. 

5a US.—Beasley v. U. S., DC SC, 
81 F.Supp. 518. 

51- U.S —Claypool v. U. S.. D C Cal., 
98 F Supp. 702. 

52. U.S.—Brouse v. U. S„ D.C Ohio, 
83 F.Supp. 373. 
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53. US—U S. v. Prajlou, CASC, 
208 F 2d 291. certiorari denied 74 
SCt. 628, 347 US 934. 98 LEd. 
1085—U S v Kesinger, C A Kan , 
190 F 2d 529—Parcell v. U S . D C. 
WVa., 104 FSupp 110—Brouse v. 
U S, DC Ohio. 83 FSupp 373 

54. U S —Roger v. Elrod. D C Alas¬ 
ka, 125 FSupp 62—Brunei! v. U. 
S., DC NY.. 77 FSupp 68 

55. DC—Union Trust Co of Dis¬ 
trict of Columbia v. U S , D C , 113 
FSupp 80 

56. US—Brewer v. U. S, DCGa, 
108 F Supp 889—Brown v U S., 
DCWVa, 99 FSupp 685 

57- U S —Harris v. U S, DC Minn , 
112 FSupp 699—North v U S. D 
C Utah. 94 F Supp. 824—Ure v. IT. 
S. DC Or., 93 FSupp. 779, affirmed, 
CA, White v U. S, 193 F2d 505 
The United States does not guar¬ 
antee safety of every person who 

may lawfully be in a public building 

in an area liable to flood — Clark v. U. 

S, DC Or, 109 FSupp 213 

58. US—Fulimr v. U S, DC Ala., 
83 FSupp 137. 

59. US—Jones v. U. S., DCIowa, 
89 F Supp. 980 

6a US —Dalehite v. U. 8, Tex , 73 
SCt. 956, 346 US. 15. 97 LEd 1427, 
rehearing denied 74 SCt 13. 346 
US 841, 98 LEd 362, 74 S.Ct. 117, 
346 US 880. 98 LEd. 386, and 74 
SCt 511, 347 U.S. 924. 98 LEd 
1078. 

81. U S —U. S. v. Dickinson, W. Va , 
67 S.Ct. 1382, 331 U.S. 745, 91 L.Ed. 
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claims are independent of circumstances giving rise 
to a contract implied in fact. 62 If the government 
claims a property right, which claim is unfounded, 
a cause of action against it for the violation of a 
property right is one sounding in tort. 63 

Injury to serviceman. Generally an action can¬ 


not be maintained against the government for in¬ 
juries to a serviceman, where the injuries arise out 
of, or are in the course of, activity incident to serv¬ 
ice 64 On the other hand, a serviceman may sue 
for a tort not incident to military service, 66 as where 
the injury occurs while he is on furlough, leave, or 
liberty, 66 or immediately after his discharge. 67 The 


1789—U. S. v. Causby, CtCl f 66 
SCt 1062 v 328 US. 256 t 90 L.Ed 
1206. 

Tucker Act 

The right of recovery against Unit¬ 
ed States under the Tucker Act is 
not limited to such a taking as 
would give rise to a contract, ex¬ 
press or implied in fact, to pay com¬ 
pensation. but act includes all claims 
founded on the Constitution or any 
law of congress —St Regis Paper 
Co v. U S. 76 FSupp 831. 110 Ct 
Cl 271, certiorari denied 69 S Ct 32, 
335 U S. 815. 93 L Ed 370 

62. US—U S v Causbv. CtCl, 66 
SCt 1062. 328 US 256, 90 L Ed 
1206 

Taking under claim of right 

Letter of pi«Midt*nt of United 
States to li*«.«5ee of property convert'd 
to citv by UmUd States under dt«d 
authorizing r< taking l»j government 
in (\tnt of national tmerpno, ex¬ 
pressing intent to retake property, 
but without reference to compensa¬ 
tion if an>. to be paid did not 
amount to a taking bv government 
under claim *that it had a right to j 
take property m\ol\«d without cora- 
p* nsation which would preclude gov- 
ernnn nt from !•* ing judo lallv requir¬ 
ed to compensate less* t—West Vir¬ 
ginia Pulp & Paper Co v U. S. 109 
FSupp 724. 124 Ct Cl 292 

63. US—Tempi! v. U S. Ill . 39 
SCt 66. 2 IS US 121. 63 L Ed 162 

64. US — U S v. Brown. N Y . 75 S 
Ct 111—O’Brien v U S.CAMinn. 
192 F 2d 948—Archer v U S. I>C 
Cal, 112 FSupp 651—Herring v 
U S. DC Colo. 98 FSupp 69 

Intent of statute 

Federal Tort Claims Act was not 
intended to subject every injury sus¬ 
tained by a member of the armed 
forces in the execution of military 
orders to the examination of a court 
of justice if injured person should 
make claim that his injury was caus¬ 
ed by negligence of a superior officer 
—Jefferson v U S . C A Md . 178 F 2d 
518. affirmed 71 S.CL 153. 340 U.S 
135. 95 L Ed 152. 

Matters considered 

(1) A soldier's disadvantage in liti¬ 
gation because of lack of time and 
money and difficulty of procuring 
witnesses was a matter to consider 
in determining wrhether servicemen 
could recover under act for injuries 
incident to military service.—Feres v. 


U. S, NY., 71 SCt 153. 340 U.S. 135, 

95 L Ed. 152—Jefferson v U S., NY, 

71 SCt 153, 340 US 135, 95 L Ed. 
152—U. S v. Griggs, NY., 71 SCt 
153. 340 US. 135, 95 L Ed. 152. 

(2) The fact that states generally 
do not permit numbers of militia to 
maintain tort actions for injuries 
suffered in the service was a parallel 
situation to be considered in deter¬ 
mining whether act covered injuries 
to servicemen incident to their mili¬ 
tary service—Feres v U. S. NY, 71 
SCt 153, 340 US 135. 95 L Ed 152— 
Jefferson v U S, NY, 71 S Ct. 153, 

340 US 135, 95 L Ed 152 —V S v 
Griggs. N Y . 71 S Ct. 153. 340 U S 
135. 95 LEd 152 

l3) The absence of precedent for 
reco\ery by a soldier for negligence 
against his superior offlceis> or the 
government was some indication that 
act did not co\ er injuries to ser\ ice¬ 
men incident to military service— 
Feres v U S. NY. 71 SCt 153. 340 
US 133. 95 LEd 152—Jefft r son \ 
Griggs, NY. 71 SCt 153. 340 US 
135. 95 L Ed 132—U S v Griggs N. 

Y. 71 SCt 153, 340 US 135. 95 LEd 
152 

(4) The fact that Tort Claims Act 
makes law of the place where act 
or omission occuired go\ern any con¬ 
sequent liability and that soldo rs are 
not free to choose their locations was 
a matter to be considered m det*r- 
mining whether servicemen could re¬ 
cover under Tort Claims Act for in¬ 
juries incident to military service — 
Feres v U S. NY. 71 SCt 153, 340 
rs 135, 95 LEd 152—Jefferson v 
U S. NY. 71 SCt 153, 340 US 135, 

95 LEd 152—U S v Griggs, NY, 

71 SCt 153, 340 US 135, 95 LEd. 

132 

Military Personnel Claims Act 

(1) Where air force personnel 
whose automobiles were damaged by 
crash and explosion of air force bom¬ 
ber wrere reimbursed for non-insured 
losses under “public disasters’* regu¬ 
lation promulgated pursuant to Mill- j 55 . 
tary Personnel Claims Act, serv ice¬ 
men’s insurers, who, by other regu¬ 
lations, were prohibited from recov¬ 
ery under such act of any payment to 
an insured for personal property loss 
sustained as an incident to service, 
were not entitled to pursue right of 
subrogation under Federal Tort 
Claims Act —Fidelity-Phenix Fire 
Ins. Co of N. Y. v. U. S. f DC.Cal., Ill 
F.Supp 899. 


( 2 ) Suits against the government 
under Federal Tort Claims Act by in¬ 
surers to recover for the service-con¬ 
nected property losses of military 
personnel are not authorized, in view 
of the Military Personnel Claims Act 
and regulations promulgated thereun¬ 
der—Fidel ity-Phemx Fire Ins. Co. of 
N Y v. U S, supra. 

The Military Claims Act which au¬ 
thorized secretary of army to deter¬ 
mine, settle and pay any claim for 
damages not in excess of $ 1,000 caus¬ 
ed by military personnel or civilian 
employees of Department of Army 
indicated general congressional pol¬ 
icy not to recognize claims of mili¬ 
tary personnel for service-connected 
disabilities otherwise then through 
general statutory provisions The 
repeal of the act did not indicate that 
claim by member of armed forces for 
service-connected injuries could be 
prosecuted under Federal Tort 
Claims Act—JcffVrson v U S , D C. 
Md. 77 FSupp 70b, affirmed, CA, 
178 F 2d 518, affumed 71 S CL 153, 
340 U S 135. 95 L Ed 152. 

On way to discharge 

An action could be maintained 
against United States under Federal 
Tort Claims Act for death of officer 
m military forces of United States 
killed in an airplane crash while be¬ 
ing transported to place of discharge 
—Alansky v Northwest Airlines, D. 
CMont, 77 FSupp 556 

65. US—U S. v Brown, N.Y, 75 S 

Ct 141—Brown v U S. DCW. 

Va, 99 FSupp 6S5—Herring v. U. 

S , D C Colo, 98 F Supp 69. 

“Any claim ” 

Federal Tort Claims Act, giving 
district court jurisdiction over “any 
claim’’ against United States founded 
on negligence, includes claims for m- 
juiy or death of members of armed 
forces not incident to military serv¬ 
ice, in view of language, framework, 
and legislative history of the act — 
Brooks v. U S , N C , 69 S Ct 918, 337 
U S. 49, 93 L Ed. 1200. 

U S —Brooks v. U S., supra. 

The words on “furlough” on 
“leave” are synonymous in that in 
both instances soldier is not on active 
duty, and is not under compulsion of 
any orders or duty or on any military 
mission, but is free to go and do as 
he wishes.—Brown v. U. S. t DCW. 
Va., 99 F.Supp. 685. 

67. US—Stoddard v U. S. f DC. 

Mass., 75 F.Supp. 839. 
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factor determining whether the injury arises out 
of, or is incidental to, military service is the status 
of the injured person. 68 An injured dependent of 
a serviceman may assert a claim, 66 and the service¬ 
man may thereby be entitled to consequential dam¬ 
ages. 70 Since there is nothing in the Tort Claims 
Act or the veterans' laws which provides for ex¬ 
clusiveness of remedy, provisions in other statutes 
for disability payments to servicemen and gratuity 
payments to their survivors indicate no purpose to 
forbid tort actions under the Tort Claims Act, 71 
even where the injury is the result of treatment 
given a veteran for an injury incurred while in 
active service, 72 although it has been held that 
where an adequate compensation system exists for 
a serviceman or veteran, such compensation system 
is the exclusive remedy for the plaintiff. 73 

A prisoner confined in a federal penal institution 
may not avail himself of the Tort Claims Act. 74 

§ 140. - Claims Arising under Revenue 

Laws 

Claims arising under the revenue laws are dis¬ 
cussed in Internal Revenue § 858 et seq. 

Examine Pocket Parts for later cases. 

§ 141. —— Claims by Subjects of Foreign 
Governments 

The right of an alien to sue the United States in 
the court of claims is discussed infra § 180. 

Examine Pocket Parts for later cases. 
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§ 142. -Claims under Treaties in Gen¬ 

eral 

The United States hat by treaty accepted liability 
for certa^i claims. 

The United States has by treaty accepted lia¬ 
bility for certain claims. 75 Claims under Indian 
treaties are discussed infra § 143. 

§ 143. -Claims under Indian Treaties or 

Statutes for Relief of Indians 

Under the Indian Claims Commission Act, the United 
States has accepted liability for substantially all claims 
which Indian tribes have against the United States. 

The liability of the United States for its acts in 
the conduct of Indian affairs arises only from acts 
of congress or treaties with the Indian tribes. 76 
Under the Indian Claims Commission Act, 25 U.S. 
C.A. § 70 et seq, the United States has accepted 
liability for claims against the United States by 
any Indian tribe or identifiable group for: (1) 
Claims arising under the constitution, laws, and 
treaties of the United States and executive orders 
of the president. (2) All other claims, including 
tort claims which would be maintainable m a court 
of law if the United States were subject to suit. 
(3) Claims which would result in favor of the 
Indian tribe if its treaties and agreements with the 
United States were revised on any ground recog¬ 
nized by equity. (4) Claims arising from the tak¬ 
ing by the United States of lands Owned or oc¬ 
cupied by the claimant without the payment of 
compensation agreed to by claimant (5) Claims 
based on fair and honorable dealings although not 
recognized by any existing rule of law or equity. 77 


68 . U.S.—Herring v. U. S , D.C.C 0 I 0 ., 

98 F Supp. 69. 

Passenger on War Department bus 

Action could be brought to recover 
for injuries sustained by, and death 
of, a private in United States Army, 
where injuries were sustained while 
a passenger on a bus operated by 
War Department, and were not Inci¬ 
dent to military service—Samson v. 
U. S, D C.N.Y., 79 F Supp. 406. 

68 . U.S.—Costley v. U. S., C.A.6, 181 
F.2d 723—Grigalauskas v. U. &., D. 
C.Mass., 103 F.Supp. 543—Herring 
v. U. S. t D.C Colo, 98 F.Supp. 69— 
Messer v. U. S, DC Fla., 95 F. 
Supp. 512. 

70. U.S.—Grigalauskas ▼. U. S., D. 
C.Mass., 103 F Supp 543 

71 . U.S —U. S. v. Brown, N.Y., 75 
S.Ct 141—Brooks v. U. S., N.C., 69 
S.Ct 918, 337 U.S. 49, 93 L.Ed. 1200. 

72. US.—Brown v. U. S., C.A.N.Y., 
209 F.2d 463, affirmed U. S. V. 
Brown, 75 S.Ct. 141, 348 U.S. 110, 

99 Li.lSd.-Santana v. U. S. f C. 


A.Puerto Rico, 175 F 2d 320—Bandy 
v. U. S. DCNev., 92 FSupp 360 

73. U.S.—Archer v. U. S., D C.Cal, 
112 F Supp. 651—Pettis v. U. S , D. 
C.Cal, 108 F Supp. 500 

D C.—O’Neil v U. S., 202 F 2d 366. 
92 U.S.App D.C. 96 

74. US—Shew v. U. S, DCN.Y., 
116 F.Supp. 1 

Asserting sovereign powers 

In view of fact that United States, 
when dealing with offenders against 
its laws and confining them in pri¬ 
son, is asserting its powers as a 
sovereign, thus precluding circum¬ 
stances and liability parallel to those 
of a private individual, the Federal 
Tort Claims Act gives a prisoner in a 
federal prison no right to sue the 
United States for personal Injuries 
allegedly sustained through negli¬ 
gence of government employees In 
the course of an activity incident to 
prisoner's confinement.—Van Zuch v. 
U. S., D.C.N.Y., 118 F.Supp. 468. 
Unreasonable conclusion 

In view of policy of United States < 
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that entire system of federal penal 
institutions should be operated uni¬ 
formly. a conclusion that Congress 
in passing Federal Tort Claims Act. 
intended to give prisoners right of 
action in accordance with law of 
place where the act or omission oc¬ 
curred. and to open district courts to 
every federal prisoner who wished 
to assert injury by negligence of 
some government employee charged 
with his detention or supervision, 
would be unreasonable.—Sigmon ▼. 
U. S., D.CVa., 110 F.Supp. 906. 

78 . U.S —Meade v. U. 8.. 9 Wall. 691, 
19 L,Ed 687, 7 Ct Cl. 161. 

66 C.J. p 1372 note 99. 

76. U S.—McCftlib v. U. 8., 83 Ct.Cl. 
79 . 

77 . U.S—Snake or Piute Indians of 
Former Malheur Reservation in 
Or. v. U. S. v 112 F.Supp. 643. 125 
Ct.Cl. 241. 

Administrative proceedings under In¬ 
dian Claims Commission Act see 
infra f 160 et seq. 
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The United States is not liable for claims arising 
under treaties between it and Indian tribes unless 
congress has assumed such liability. 78 However, 
prior to the Indian Claims Commission Act, congress 
authorized the court of claims to adjudicate the lia¬ 
bility of the United States under particular treaties 
with Indian tribes. 79 Where a treaty was not 
ratified by congress, but was recognized by appro- 
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priations, claims under the treaty may be given a 
similarly limited recognition. 80 The propriety of a 
particular claim under a treaty between the United 
States and an Indian tribe depends on the terms of 
the treaty and the terms of the statute conferring 
jurisdiction on the court of claims to adjudicate 
claims under the treaty. 81 An act authorizing an 
Indian tribe to sue in the court of claims on a claim 


Fair and honorable 

(1) Determination of whether or 
not a course of dealing by the United 
States with and in relation to Indian 
tribe was in the last analysis fair 
and honorable within meaning of the 
Indian Claims Commission Act. can 
be made only after a very thorough 
and careful consideration not only 
of what was actually done, but also 
of that which was not done and of 
the motives and circumstances sur¬ 
rounding and underlying overt acts 
of the parties, and their intentions 
—Snake or Piute Indians of Former 
Malheur Reservation in Or. v. U. S.. 
supra 

(2) Indian Claims Commission Act 

provision for allowance of claims 
based upon fair and honorable deal¬ 
ings has reference to moral claims 
which are not recognized by any rule 
of law or equity; but if claim is rec¬ 
ognized by rule of law or equity, 
then such provision has no applica¬ 
tion —Blackfeet and Gros Ventre 
Tribes of Indians v U. S, 119 F 
Supp 161, 127 CtCl 807. certiorari 
denied 75 S Ct 58. 348 US 835. 99 
L Ed - 

(3) The word '■recognize*' m Indian 
Claims Commission Act authorizing 
-Commission to hear Indian claims 
against United States based upon fair 
and honorable dealings that are not 
"recognized” by any existing rule of 
law or equity was used in the sense 
of "triable.” and means that if at the 
outset a claim is not cognizable or if 
at trial it is not proved and there¬ 
fore decided favorably to the Indians 
under rules of law and equity, then 
the Indians are entitled to have it 
considered under the fair and honor¬ 
able dealings clause of the Act — 
Osage Nation of Indians v U S, 97 
F.Supp. 381, 119 CtCl. 592, certiorari 
denied U S. v. Osage Nation of In¬ 
dians, 72 S.Ct 230. 342 U.S. 896, 96 
LEd. 672. 

Identifiable group 

U.S.—Thompson v. U. S., 122 Ct.Cl. 
348. 

78 . U.S.—Chickasaw Nation v. U S , 
103 CtCl. 1 , reversed on other 
grounds 66 S.Ct. 84. 326 US 217, 
90 L.Ed. 25—Winnebago Tribe of 
Indians v. U. S.. 100 CtCl. 1. 

79. U.S.—Seminole Nation v. U. S., 
CtCl., 62 S.Ct 1049, 316 U.S. 286, 
651, 86 IkSd. 1480—Chickasaw Na¬ 
tion v. U. 8 ., 103 CtCl. 1, reversed 


on other grounds 66 S Ct 84, 326 
US 217, 90 LEd. 25—Chippewa 
Indians of Minnesota v U. S., 91 
CtCl 97. 

Jurisdiction of court of claims aris¬ 
ing under treaties generally see 
Federal Courts S 334. 

80i US —Chickasaw Nation v. U. 
S., 103 Ct Cl. 1, reversed on other 
grounds 66 S Ct 84, 326 U.S. 217, 90 
LEd. 25. 

81. US—Northwestern Bands of 
Shoshone Indians v. U. S.. Ct Cl. 
65 SCt. 690. 324 U.S. 335, 89 LEd 
985, rehearing denied 65 S Ct 1010, 
motion denied 65 S Ct 1552, 325 
U.S 840. 89 LEd 1966—Seminole 
Kacion v U. S. Ct CL. 63 S Ct 784, 
318 US. 629, 87 LEd 1046. rehear¬ 
ing denied 63 SCt 1154, 319 US 
780, 87 LEd 1725—Chickasaw Na¬ 
tion v. U. S. 103 CtCl 1. reversed 
on other grounds 66 S Ct 84, 326 
US. 217, 90 LEd. 25—Sioux Tribe 
of Indians v U. S. 95 Ct CL 603— 
Menominee Tribe of Indians v U. 
S, 95 Ct Cl. 232—Chickasaw Na¬ 
tion v. U S, 95 CtCl. 192—Sioux 
Tribe of Indians v U S, 95 Ct.Cl. 
72—Nez Perce Tribe of Indians v. 
U. S, 95 Ct Cl. 1, certiorari denied 
62 SCt 1274. 316 US. 686. 86 L. 
Eld. 1758—Seminole Nation v. U S . 
93 CtCl. 500, certiorari granted 62 
SCt. 105. 314 US. 597. 86 LEd 
481—Creek Nation v. U. S, 93 Ct. 
Cl 1—Choctaw Nation v. U. S.. 83 
Ct Cl 49—Creek Nation v. U. S , 77 
Ct.Cl. 226—Creek Nation v. U. S., 
77 CtCl 159, certiorari granted U. 
S v. Creek Nation. 54 S Ct. 640, 292 
US. 616, 78 LEd 1474 
31 C.J. p 496 note 5, p 497 note 7. 

Claims declared forfeited by con¬ 
gress may not be recovered.—Sioux 
Tribe of Indians v. U. S, 95 CtCl. 
592. 

Teohnloal language 

Neither the Indians nor the United 
States are to be held strictly to tech¬ 
nical terms used in Indian treaties, 
it is the intent of the parties which 
governs—Seminole Nation v. U. S., 
78 CtCl. 455. 

Guaranty of quiet poaaeaaloa 

(1) The treaty guaranteeing In¬ 
dians quiet possession of their coun¬ 
try and protection against hostilities 
by other tribes, did not make United 
States liable to indemnify tribes for 
value of land allegedly wrongfully 
taken by railroads, for rents and 
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profits to railroads from use of such 
lands, and statutory mileage charge. 
—Creek Nation v. U. S., CtCl., 63 S. 
Ct. 784, 318 U.S. 629, 87 LEd. 1046, 
rehearing denied 63 S.Ct. 1154, 319 
U.S. 780, 87 L Ed 1725—Seminole Na¬ 
tion v U. S , Ct Cl, 63 S Ct 784, 318 
U S. 629. 87 L.Ed 1046, rehearing de¬ 
nied 63 SCt 1154, 319 US. 780, 87 
L.Ed 1725. 

42 ) Independent of treaty, the de¬ 
fendant as the sovereign power was 
under the duty of protecting the 
plaintiff in the peaceful occupation 
and possession of its property but 
this duty goes no further than to 
use its forces to endeavor to pre¬ 
vent a threatened wrong and to af¬ 
ford plaintiff redress in its courts 
against the wrongdoer if such wrong 
is committed —Nez Perce Tribe of 
Indians v U. S., 95 Ct Cl. 1, certiorari 
denied 62 SCt 1274, 316 US. 686 , 86 
LEd 1758 

Failure to collect funds due 

(1) The 1902 Act providing for 
compensation to Indians by railroads 
for lands taken for right of way does 
not render United States liable to 
indemnify Indians for amounts due 
thereunder.—Creek Nation v. U. S.. 
Ct.Cl, 63 SCt. 784. 318 U.S. 629. 87 
LEd 1046, rehearing denied 63 S.Ct. 
1154, 319 US. 78C, 87 LEd. 1725— 
Seminole Nation v. U. S, Ct.Cl., 63 
S Ct. 784, 318 U.S. 629. 87 L.Ed. 1046, 
rehearing denied 63 S.Ct. 1164, 319 
U.S. 780. 87 L Ed. 1725. 

( 2 ) The 1906 Act providing that 
all revenues accruing to Creek and 
Seminole tribes should be collected 
by an officer appointed by Secretary 
of Interior did not make the govern¬ 
ment a guarantor that sums owing 
to tribes would be paid, and did not 
render government liable for rents 
and profits on station reservations 

'allegedly wrongfully taken and used 
by railroads.—Creek Nation v. U. S., 
CtCl. 63 S.Ct 784, 318 U.S. 629. 87 
LEd. 1046, rehearing denied 63 S.Ct 
1154, 319 U.S. 780. 87 LEd 1725— 
Seminole Nation v. U. S., CtCl., 63 
S Ct. 784, 318 U.S. 629, 87 L.Ed. 1046. 
rehearing denied 63 S.Ct 1154, 319 
U S. 780, 87 L EH. 1725. 

(3) The statutes giving Creek and 
Seminole Indians an independent 
remedy for wrongs done them by rail¬ 
roads using Indian lands negative in¬ 
tent by government to assume re¬ 
sponsibility of insurer for payment 
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arising out of its original title to land does not 
establish the liability of the United States, but 
simply removes the impediments to suit. 82 How¬ 
ever, on general principles of law, original Indian 
title to property taken by the United States subjects 
the United States to liability for such taking. 83 Un¬ 
der statute, and by the terms of some jurisdictional 
acts, gratuities paid by the United States to or for 
the benefit of the Indian tribe are to be offset 
against its claims against the United States. 84 
Where the government pays out treaty funds with¬ 
out authority, it may be held responsible for repay¬ 


ment, 85 but where payment is made to legally con¬ 
stituted representatives of the tribe, the United 
States is not liable for their misappropriation of 
the funds. 86 While the relationship of the United 
States to tribal Indians is held to resemble that of 
a guardian to his ward, in the absence of treaty or 
statutory obligation, the United States is not liable 
on the contracts of Indians. 87 The statute govern¬ 
ing contracts with the Indians, and authorizing suit 
in the name of the United States where a contract 
not in compliance with the statute is made imposes 
no liability on the United States. 88 An agreement to 


of sums claimed by Indians from 
railroads.—Creek Nation v. U S. Ct 
Cl, 63 SCt 784, 318 U.S. 629, 87 L 
Ed. 1046, rehearing denied 63 SCt 
1164, 319 US 780. 87 LEd 1725— 
Seminole Nation v. U. S, Ct Cl, 63 
S Ct. 784, 318 U S. 629, 87 L.Ed 1046. 
rehearing denied 63 S.Ct. 1164, 319 
U.S. 780. 87 L Ed 1725. 

Taking of land 

U.S —Northwestern Bands of Sho¬ 
shone Indians v. U. S, Ct Cl, 65 S 
Ct 690, 324 US 335, 89 LEd 985. 
rehearing denied 65 S Ct 1010, mo¬ 
tion denied 65 SCt 1552. 325 US 
840. 89 LEd 1966—Nez Terce Tribe 
of Indians v U S, 95 Ct Cl. 1, cer¬ 
tiorari denied 62 SCt 1274, 316 U 
S 686 , 86 L Ed 1758. 

Destruction of game 

Where damages for destruction of 
wild game were damages not to the 
plaintiff tribe but to individual In¬ 
dians and the amount and mone\ val¬ 
ue thereof are wholly conjectural, 
there can be no allowance or recov¬ 
ery for such damages—Assimboine 
Indian Tribe v U S. 77 Ct Cl 317, 
appeal dism*ssed 54 S Ct. 772, 292 U. 
S. 606, 78 L Ed 1467 
Praud 

Where payments were made to In¬ 
dians for or on account of the pur¬ 
chase price of lands under supervi¬ 
sion of the government and the pur¬ 
chaser subsequently by fraud, de¬ 
ception, or duress recovered back the 
money so paid, the United States was 
not liable to the Indians for the mon¬ 
ey so lost by them—Creek Nation v. 
U S , 77 Ct Cl 226 
Trustees of mining property 
U.S—Chickasaw Nation v U. S , 103 
Ct.Cl 1, reversed on other grounds 
66 SCt 84, 326 US 217, 90 LEd 
25. 

Erroneous survey 

U.S—Creek Nation v. U. S, 77 Ct.Cl 
159. certiorari granted U S v 
Creek Nation. 54 S Ct 640, 292 U.S. 
616. 78 L Ed. 1474 

88 . U.S — U. S. v. Alcea Band of 
Tillamooks, Ct.Cl, 67 S Ct. 167. 329 
U.S. 40, 91 L.Ed 29. 

83. US—Alcea Band of Tillamooks 
▼. U. S. v supra—Confederated 


Bands of Ute Indians v U. S, 100 
CtCl 413 
Texas reservation, 

All public lands within the borders 
of Texas remained, upon the admis¬ 
sion of Texas as a State, the property 
of the State, and the United States 
has ne\er at any time had title to 
or claimed any public lands m that 
State, when the Indians were re¬ 
moved by the United States from 
Texas, the reservation in that State 
formerly occupied by them betame 
the property of the State and the 
lands were added by Texas to its 
public domain; and m thrse circum¬ 
stances the United States cannot be 
held liable to compensate these In¬ 
dians for the loss of their lands in 
Texas, in and to which the Unit* d 
States had no right, title, or interest 
before or after the Indians were 
i compelled to abandon them—Wuhita 
| and Affiliated Bands of Indians in Ok¬ 
lahoma v. U. S , 89 Ct Cl. 378 

X*ck of protest or objection by a 
tribe against action by the go\ em¬ 
inent adverse to a claim of title in 
the tribe is strong e\ idence against 
such claim—Assimboine Indian 
Tribe v U. S. 77 Ct Cl. 347, appeal 
dismissed 54 S Ct. 772, 292 U.S. 6<H», | 
78 LEd. 1467. 

Exclusive possession not established 

U S—Wichita and Afllliated Bands of 
Indians in Oklahoma v U. S, 69 
CtCl. 378—Assimboine Indian 

Tribe v U S , 77 Ct Cl 317. appeal 
dismissed 54 S Ct. 772, 292 U.S. 606, 
78 LEd 1467. 

84. US —Seminole Nation v U. S , 
CtCl. 62 SCt 1049, 316 US 286, 
651, 86 LEd 1480—Quinaielt Tribe 
of Indians v. U S, 118 Ct.Cl. 220 
—Chickasaw Nation v U. S. 103 
Ct Cl 1, reversed on other grounds 
66 SCt. 84, 326 US. 217, 90 LEd 
25—Northwestern Bands of Sho¬ 
shone Indians v U S, 100 Ct Cl 
455—Northwestern Bands of Sho¬ 
shone Indians v. U S., 95 Ct Cl 
642—Seminole Nation v U S, 93 
CtCl 500, certiorari granted 62 S 
Ct 105, 314 US. 597, 86 LEd. 481 
—Choctaw Nation v. U. S.. 91 Ct Cl. 
320—Assiniboine Indian Tribe v 
U. S„ 77 CtCl. 347, appeal dismisa- 
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ed 64 SCt 772, 292 US 606, 78 
LEd. 1467—Creek Nation v U. S, 
77 CtCl. 159, certiorari granted U. 
S. v. Creek Nation. 64 SCt. 640, 
292 US 616. 78 LEd 1474 
Statute held valid 
Plaintiff had no vested right, to 
sue the United States, and the act 
authorizing the defendant to plead 
gratuities as offsets was simply the 
exercise by Congress of its authority 
to charge plaintiff with such sums 
expended for its bemflt as would 
constitute a charge on public funds, 
and said act is not unconstitutional, 
as Congress could at any time mod¬ 
ify the remedy gi\en—Choctaw Na¬ 
tion v U S . 91 Ct Cl 320 

Gratuity offsets resemble a fund 
in a bank to be draw n on b\ the gi>\ - 
eminent as needed —S» mmole Nation 
v U S. 62 SCt 1061 31 h US 310, 
617 86 LEd 1497—S* miiioh Nation 
V U S. 62 SPt 1019, J16 US 286. 
651, 86 L Ed 1180 
Burden of proof 

The Go\ernment has the burden of 
proving the piopriety of the off its 
which it asseits—Menominee Tribe 
of Indians v. U S, 11S CtCl 290 
85. US—Creek Nation v U S , 78 
CtCl. 474—Oneida Indians v. U 
S, 39 Ct.Cl. 116 
Vo appropriation 

Expenditures of tribal funds, even 
w'here made without specific appro¬ 
priation by Congress, which on their 
face were for the benefit of the plain¬ 
tiff, are not recoverable—Chickasaw 
Nation v U. S., 103 Ct Cl 1 , reversed 
on other grounds 66 S Ct 84, 326 U S 
217, 90 L Ed 25 
Expenditures for schools 
U S —Chickasaw Nation v. U. S. su¬ 
pra. 

88 . U S —U. S. v. Blackfeather, Ct 
Cl., 15 S Ct. 64, 155 U S 180, 39 L. 
Ed 114. 

87. US.—McCallb v. U. S., 83 CtCl 
79. 

Government not liable for indebted¬ 
ness incurred by the tribe or by its 
members 

U S —McCalib v, U. S., supra. 

88. U.S—Creek Nation v. U. 8., 93 
CtCl. L 
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reimburse the members of a tribe for depredations 
committed on “stock, timber, or other property” does 
not extend to losses caused by swindling through 
false representations. 89 Under a treaty with cer¬ 
tain Indians, providing that the consideration for 
lands thereby ceded might be expended by the gov¬ 
ernment for goods and cattle, for the benefit of the 
Indians, the tribe is entitled to payment for the value 
of cattle purchased in such bad condition, or so bad¬ 
ly cared for on the way to the reservation, that they 
died. 90 Under a treaty with certain Indians, pro¬ 
viding that the United States would protect such 
Indians from hostile tribes as long as the president 
might deem such protection necessary, no liability 
rests on the government because of the killing of 
members of the tribe and the stealing of their horses 
by hostile tribes, where there is no finding of a 
failure to provide protection deemed necessary by 
the president. 91 Where a treaty provides for an 
advance to the Indians for building purposes, they 
are to be charged with the advance, although the 
United States ultimately received a benefit from the 
improvements made with the funds. 92 Where the 
parties to a treaty agree on an arbitrator of claims 
arsing under it, the courts will not review his deci¬ 
sions 93 

Settlement or release of claim . A provision of a 
treaty that the stipulations of the treaty shall be a 
settlement of certain claims of the Indians is given 
effect according to its terms duly construed 94 A 
release of claims or demands against the United 
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States, duly executed by an Indian tribe as a con¬ 
dition precedent to the receipt of an amount ap¬ 
propriated by congress, in settlement of such claims 
or demand or for the benefit of such Indians, as 
required by the appropriation act, is binding on the 
tribe with respect to claims or demands within the 
purview of such appropriation act 95 Congress may 
provide for the judicial determination of an Indian 
claim without regard to a release executed by the 
Indian tribe. 96 

§ 144. -Use or Infringement of Patent 

Where the United States uses a patented invention 
without license from the owner of the patent, it is liable 
to him for compensation. 

When the United States government grants a 
patent, the grantee is entitled to it as a matter of 
right, and does not receive it as was originally sup¬ 
posed to be the case m England as a matter of grace 
and favor; 97 and inventions which the government 
may desire to use are not excluded from the opera¬ 
tion of the patent laws, 98 and although the consent 
of the owner of a patented device is not positively 
necessary in order to enable the United States gov¬ 
ernment to use the invention described in the letters 
patent, particularly in cases where it relates to the 
mode of construction of implements of warfare 
needed by the government, 99 if the government 
makes use of the inv ention covered thereby, without 
license from the inventor it must pay compensation 
to him. 1 


89. US—Navarre v. U S. 33 Ct Cl 
235. affirmed 19 S Ct 326. 173 US 
77. 43 L Ed 620. 

90. U S —U. S v Omaha Tribe. Ct 
Cl. 40 S Ct 522. 253 U S 275. 64 L 
Ed 901. 

91. U S.—U S. v. Omaha Tribe, su¬ 
pra 

92. U S —Blnckfeather v. U. S. 28 
Ct Cl. 417, reversed on other 
grounds 15 S Ct. 64, 155 U S 180. 
39 L Ed 114. 

93. US—U S v. Old Settlers. Ct 
Cl. 13 SCt 650, 148 US 427, 37 
LEd 609—Chickasaw Nation v. U. 
S . 22 Ct Cl 222. 

94 . U.S.—Seminole Nation v U S. 
CtCl.. 62 SCt. 1049. 316 US. 286, 
651, 86 LEd 1480 

Whose claims included 
A provision in a treaty that the 
stipulations of the treaty are to be m 
full settlement of all claims of an 
Indian nation "for damages and loss¬ 
es of every kind growing out of the 
late rebellion** applies to Individual 
and personal as well as national de¬ 
mands. — Connor v. U. S., 19 Ct.Cl. 
.676. 


Claims based on diversion of annui¬ 
ties 

U S —Seminole Nation v. U S , Ct 
Cl. 62 SCt 1049, 316 US 286, 651, 
86 LEd 1480 

95. U S —-Kansas or Kaw Tribe of 
Indians v U S , 80 Ct Cl. 264. cer¬ 
tiorari denied 56 SCt. 88 . 296 U.S 
577. 80 LEd 408. 

Method of making and validity of re¬ 
lease 

U S —Klamath and Moadoc Tribes v 
U S . 56 S Ct 212, 296 U S 244, 80 
LEd 202. 

96. US —U. S v. Klamath and Moa¬ 
doc Tribes, Ct Cl . 5f S Ct 799, 304 
U S 119, 82 L Ed 1219. 

97. US—James v Campbell, N.T., 
104 US 356, 26 LEd 786. 

65 C J p 1374 note 24. 

98. U S —Firth-Sterling Steel Co v 
Bethlehem Steel Co., D C Pa , 216 
F 755, reversed on other ground^ 
224 F. 937, 140 C.CA. 427. 

99. US —Firth-Sterling Steel Co. v. 
Bethlehem Steel Co, supra. 

1 . US—Fauber v U. S . 81 F.Supp. 
218, 112 Ct Cl 302, certiorari denied 
69 S.Ct 1048, 337 U.S 906, 93 L. 
Ed. 1719—Air-Track Mfg. Corp. v. 
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I U S. 40 FSupp 988. 94 CtCl. S46 
—Olsson v U. S , Ct Cl. 25 F Supp. 
493—Fanes v. U. S . 118 CtCl 694 
—Pollen v. U. S, 100 CtCl. 73— 
Marconi Wireless TeL Co. of Amer¬ 
ica v U S, 99 Ct Cl. 1, certiorari 
granted 63 SCt 263, 317 US. 620, 
87 LEd 503—Barlow v U. S., 87 
Ct Cl 287—Esnault-Peltene v. U. 
S. 84 CtCl 625. affirmed 58 SCt. 
412, 303 US 26, 82 LEd. 625— 
Carley Life Float Co. v. U. S., 74 
CtCl 682 

65 C J p 1374 note 27. 

Assignment of claims against the 
United States see infra | 157 et 
seq 

Measure of compensation generally 
see infra 8 153. 

Use 

(1) The •‘use” contemplated by 
statute authorizing owner of inven¬ 
tion to sue the United States for 
compensation for unlicensed use of 
invention is an appropriation by the 
United States or some official acting 
in its behalf of a right or license 
secured to a patentee and the em¬ 
ployment of the invention to a pub¬ 
lic purpose or the embodiment of the 
invention in articles designed and 
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While the United States may not be sued for 
patent infringement without its consent, 2 a statute 
provides for the recovery of compensation in the 
court of claims in such a case, 2 whether the use by 
the government is tortious or under the power of 
eminent domain. 4 A suit cannot be maintained 
against the government for damages for infringe¬ 
ment of a patent, since in the absence of consent 
by the United States, it is not liable to suits founded 
in tort, 5 but compensation can be obtained by suit 
on an express or implied contract. 6 No injunction 


can be obtained against the government or against 
an official acting for the government, 7 unless ex¬ 
pressly permitted by act of congress, 8 and an in¬ 
junction against an infringer may properly except 
from its operation the performance of a contract 
with the government, leaving the owner of the 
patent to his remedy by an accounting. 2 

The statute does not authorize any recovery for 
the use of an unpatented invention or for a use 
before the patent was granted, 10 or after the patent 


intended for the promotion of a pub¬ 
lic purpose or undertaking—Olsson 
v. U. S., Ct.CL, 26 F.Supp. 495. 

(2) Where the United States 
bought infringing guns from France 
and assembled them in the United 
States and thereafter partly disas¬ 
sembled them for convenience in 
storing for use when and as needed, 
it was not necessary to constitute an 
unlicensed “use" for which compen¬ 
sation could be recovered by owner of 
invention under statute for barrels 
to be placed on carriages and guns 
to be actually used in firing practice 
m peace time or used in the United 
States in time of war—Olsson v. U. 
S, supra. 

(3) Use by United States army of 
a large quantity of patented articles 
for “huge experiment" is infringe¬ 
ment —Palmer v. U. S, 20 Ct.Cl 432, 
affirmed 9 S.Ct. 104, 128 U.S. 262, 32 
L-Ed. 442. 

Utility 

The United States having adopted 
and used plaintiff's patented inven¬ 
tion and having obtained the benefits 
of its advantages could not deny its 
utility when plaintiff sought to re¬ 
cover reasonable and entire compen¬ 
sation under statute for appropria¬ 
tion of right or license to use inven¬ 
tion—Olsson v, U. S., Ct.Cl. f 25 F. 
Supp 495. 

Use in foreign country 

(1) Where & special jurisdictional 
act provides for compensation for 
infringement by the United States in 
its sale of alleged infringing tele¬ 
phone devices for use outside of the 
United States, the question of in¬ 
fringement is confined to patents of 
the country or countries where the 
telephone system embodying such de¬ 
vices was located and they were to 
be used—Grissinger v. U. S., 77 Ct 
CL 106, certiorari denied 64 S.Ct. 101, 
290U.S. 676, 78 L Ed 583. 

(2) Where receivers held to in¬ 
fringe patent were located and used 
at the United States Naval Radio 
Station at the United States Lega¬ 
tion in Peking, China, within the le¬ 
gation grounds, the use of a United 
States patent on the grounds of the 
said legation constitutes infringe¬ 
ment thereof —Marconi Wireless 


Tel. Co. of America v. U. S, 99 Ct Cl. 

1 . certiorari granted 63 S Ct. 263, 317 
U.S 620, 87 LEd. 60S. 

Spars parts 

The general theory relating to 
spare parts is in substance that the 
user of a patented machine or device, 
having once paid the patentee a roy¬ 
alty or other consideration for the 
right to the free use and enjoyment 
of such machine or device, is there¬ 
after entitled to keep the machine 
or device in repair and to replace 
broken or wornout unpatented parts 
of its mechanism with a correspond¬ 
ing part not necessarily purchased 
from the patentee.—Marconi Wire¬ 
less Tel Co. of America v. U. S, su¬ 
pra. 

2 . US—U. S. v. Esnault-Pel terie, 
58 SCL 412, 303 U.S. 26, 82 LEd 
625. 

DC—Identification Devices v. U. S., 
121 F 2d 896, 74 App D C. 26. cer¬ 
tiorari denied 62 S.Ct. 63, 314 US 
615, 86 LEd. 495, rehearing denied 
62 S.Ct. 174, 314 U S. 710, 86 L Ed. 
566, rehearing denied 62 S.Ct. 357, 
314 U S. 714, 86 L Ed 669. certiorari 
denied 62 S.Ct. 477, 314 U.S. 687, 86 
LEd. 474. 

3. U S.—Western Electric Co. v. 
Hammond, D.C Mass , 135 F 2d 283 
—Drexler v. Koza, D C.Pa., 88 F. 
Supp. 298—Olsson v. U. S. t Ct.Cl., 
25 FSupp. 495. 

Baiant domain statute 

The statute giving patent owner 
right to sue the government for rea¬ 
sonable and entire compensation for 
manufacture or use of patented de¬ 
vice without a license Is, in effect, 
an eminent domain statute, which en¬ 
titles government to manufacture or 
use patented article, becoming liable 
to pay compensation to owner of the 
patent—Irving Air Chute Co. v. U. 
S, 93 F.Supp. 633, 117 CtCl. 799. 

The Radio-Control Act did not es¬ 
tablish an exception to the provi¬ 
sions of the statute for payment by 
the United States of compensation 
for unauthorized use of patented in¬ 
ventions.—National Electric Signal¬ 
ing Co. v. U. S., 77 Ct.Cl. 87. 

Lend-Lease Act 

If article infringing United States 
patents is manufactured by or for the 
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United States in the United States 
for disposition under the Lend-Lease 
Act, the United States would be lia¬ 
ble for payment of compensation; 
whatever rights patentee had under 
existing law to sue the United States 
for infringement of United States 
patent and whatever right he had 
to sue Great Britain in courts of that 
government for infringement of Brit¬ 
ish patent, remained unimpaired by 
the Lend-Lease Act, provision of 
Lend-Lease Act authorizing Secre¬ 
tary of War and Secretary of Navy 
to make provision for safeguarding 
rights of United States citizens who 
have patent rights in article author¬ 
ized to be disposed of by the Act, re¬ 
quired that full protection specified 
be provided by and enforced through 
international contracts—Yassin v U 
S., 76 F.Supp. 609, 110 Ct Cl 211 
4. US—Gage v. U. S. 101 FSupp 
765, 122 Ct.Cl. 160. rehearing denied 
103 FSupp. 1022, 122 Ct.Cl. 160. 
certiorari denied 73 S Ct. 32, 344 
US 829, 97 LEd. 645, rehearing 
denied 73 S Ct 210, 344 US. 894. 
97 L Ed. 691, motion overruled 109 
F Supp 535, 124 Ct Cl. 322. 

8 . US—Belknap v. Schild, Cal, 16 
SCt. 443. 161 US 10, 40 LEd. 599 
65 C.J. p 1376 note 41. 

Wrongful patenting to others 

The cause of action of plaintiffs 
who demanded damages from the 
government for wrongful patenting 
to others sounded in tort, and hence 
could not be maintained under the 
Tucker Act which la limited to ac¬ 
tions “not sounding in tort."— Ed¬ 
wards v. U. S., CCA Cal, 163 F.2d 
268. 

A U S.—International Postal Supply 
Co v. Bruce, 24 SCt. 8 20, 194 US 
601, 48 LEd. 1134 
65 C.J. p 1375 note 43 
7- U.S—International Postal Supply 
Co. v. Bruce, supra—Belknap v. 
Schild, Cal, 16 S.Ct. 443, 161 U.S. 
10. 40 L Ed. 699. 

8 . US —Belknap ▼. Schild, supra. 

9 . U.S.—Firth Sterling Steel Co. v. 
Bethlehem Steel Co, C.C.APa, 216 
F. 766, reversed on other grounds 
224 F 937, 140 C.CA. 427. 

10 . US.—Fulmer v. U. S.. D.C Ala., 
83 F.Supp. 137—Gearon v. U. S., Ct. 
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expired, 11 and there can be no recovery against the 
United States for the loss of the right to an injunc¬ 
tion against the manufacturer. 12 Where an officer 
uses a patented invention, acknowledging the nght 
of the patentee, an implied obligation arises; 13 but 
to give rise to an implied contract the owner of the 
patent must have consented to its use, 14 and where 
the government at no time recognized a right m 
the patentee or acknowledged a responsibility, no 
contract exists, 15 particularly where the government 
denied the alleged patentee’s claim to be the inven¬ 
tor 16 

As in the case of individuals, in order to hold 
the government liable it must appear that there 
really was an infringement 17 of a valid patent. 18 
When a patent is used by the agents of the United 
States, with an understanding with the owner that 
no charge is to be made, he cannot repudiate the 
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contract arising from such an understanding and 
recover compensation for the use of the patent. 19 

General contract rules apply in determining the 
liability of the United States for breach of a con¬ 
tract with respect to an invention. 20 

Inventions by government employees. Under an 
amendment to the statute governing the liability 
of the United States for the use of a patent, a gov¬ 
ernment employee can recover from the United 
States for the use of his invention unless, at the 
time of its use, he was in a position to induce its 
use, or unless he was employed by the government 
to make the invention or used government time, 
materials, or facilities in making it. 21 The amend¬ 
ment of the statute, although phrased as permit¬ 
ting suit against the United States, created a new 
right of action, 22 and is not available to support 
a claim which accrued before its enactment. 23 


Cl, 115 P Supp 910—Oerlikon 
Mach Tool Works Buehrle & Co v 
U S. 118 CtCl. 614—Rodman 
Chemical Co. v. U. S, 65 Ct Cl. 39. 
certiorari denied 48 SCt 528. 277 
U S 592. 72 L Ed 1004. 

Xa the absence of a contract there 
is no statutory obligation upon the 
government to pay compensation for 
manufacture or use of an invention 
prior to the granting of a patent 
therefor—Fulmer v. U. S., D.C.Ala., 
83 F Supp. 137. 

ITolaa Act 

The provisions of the Nolan Act 
35 U.SC.A. 19 80-87. that the ex¬ 
tension by that Act of certain priori¬ 
ty rights for filing of applications for 
patents “shall in no way furnish a 
basis of claim against the Govern¬ 
ment of the United States" precludes 
suit by the plaintiff a British subject, 
against the Government for alleged 
Infringement by it of patent rights 
obtained by the plaintiff under said 
Act —Mackenzie-Kennedy v. U S , 85 
CtCl. 405, certiorari denied 58 SCt 
645. 303 U.S. 646. 82 D.Ed. 1108. 

11 . U.S —Orsolmo v. U. S, 86 F 
Supp. 882. 114 CtCl 601. 

12 . U S —Richmond Screw Anchor 
Co. v. U. S, 67 CtCl. 63. certiorari 
denied 50 S Ct 27, 280 U.S. 569. 74 
L.Ed. 622. 

13 . U.S.—Manufacturers Aircraft 
Ass'n v. U. S., 77 CtCl. 481, certio¬ 
rari denied U. S v Manufacturers' 
Aircraft Ass'n, 54 SCt 442, 291 
U.S 667, 78 t« Ed. 1057. 

05 C.J. p 1374 note 29. 

Expired patent 

Where post office Inspector request¬ 
ed formula from inventor after pat¬ 
ent had expired, and inventor replied 
giving formula and directions and 
stating that discovery was patented, 
hut that bureau could use formula 


with his permission during the emer¬ 
gency. and use was made of formula 
by and on behalf of the United States 
Army, no promise to pay on behalf 
of the United States could be implied 
—Orsolino v. U. S. f 86 F Supp. 882, 
114 CtCl 691. 

14. U.S.—Brothers v. U. S., 52 CL 
Cl. 462. affirmed 39 S CL 426. 250 
U.S. 98, 63 L. Ed. 859. 

15. U.S.—Haupt v. U. S., CLC1., 41 
S.CL 66, 254 U.S. 272, 66 L.Ed 
266. 

65 C.J. p 1375 note 31. 

18. U.S.—Kirk v. U. S., 28 CtCl 
41, affirmed 16 S.CL 911, 163 U.S 
49, 41 LEd. 66. 31 Ct.Cl. 451. 

17. U.S—Pratt v. U. S. 43 FSupp 
461. 95 Ct.Cl. 608—Farles v. U. S. 
118 Ct.Cl. 594—Pedersen v. U. S. 
109 CtCl. 226, certiorari denied 68 
SCt. 730, 333 US. 864, 92 l«.Ed. 
1135 

65 C J. p 1375 note 33. 

18. US —Pedersen v. U. S., supra. 

65 C J. p 1375 note 34. 

19. U.S—Sprague v. U. S, 37 CLC1. 
447. 

20 . US.—E W. Bliss Co. v. U. S. 
74 CtCl. 14, certiorari denied 53 
SCt 84, 287 US 634. 77 D.Ed. 549 
For damages by reason of idle 

plants, arising out of absence of gov¬ 
ernment orders, plaintiff held not en¬ 
titled to recover—E. W. Bliss Co v 
U. S, supra. 

21 . U.S—Strategical Demolition 
Torpedo Co. v. U. S., 110 FSupp 
264, 124 CtCl 492. 

Prior to the amendment 

(1) Under statute confernng right 
on owner of & patented invention to 
bring action against the United 
States for infringement except as to 
any device invented by employee of 
United States during time of employ- 
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memt, strategical demolition torpedo 
invented and patented by four men. 
one of whom was in employ of Unit¬ 
ed States at time device was invent¬ 
ed, was “invented by an employee," 
and statutory disqualification would 
apply, since an invention is indivisi¬ 
ble in the strictest sense.—Strategi¬ 
cal Demolition Torpedo Co. v. U S., 
96 F.Supp 315, 119 CtCl 291, cer¬ 
tiorari denied 72 SCt. 46. 342 U.S. 
825, 96 L Ed 624. 

( 2 ) Where patentee had no actual 
reduction to practice and accordingly 
was required to rely on filing date of 
his application as completion of his 
invention and that date was within 
period of patentee's employment by 
the government, patentee could not 
recover from United States for unli¬ 
censed use of invention under statute 
giving nght of recovery but provid¬ 
ing that it should not apply to any 
device invented by employee during 
time of his employment by govern¬ 
ment—Stub v. U. S, 63 F.Supp. 748, 
105 Ct Cl. 397, certiorari denied 67 
SCt. 81, 329 U.S 751, 91 UEd. 647, 
rehearing denied 67 S.CL 120, 329 U. 
S. 825, 91 L. Ed 701. 

Date of completion of invention 

In suit against United States for 
alleged unauthorized use of plaintiff’s 
patent, which suit was instituted aft¬ 
er enactment of provision of Patent 
Jurisdictional Act depriving inventor 
of device discovered or invented dur¬ 
ing time of inventor's government 
employment from benefits of the act, 
date of completion of invention was 
immaterial.—Stub v. U. S., CLC1., 119 
F Supp. 206. 

22 . U.S.—Strategical Demolition 

Torpedo Co. v. U. S., 110 FSupp. 

•264, 124 CLC1. 492. 

83. U.S.—Strategical Demolition 

Torpedo Co. v. U. S^ supra. 
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Where the inventor, being an employee of the gov¬ 
ernment, says nothing, and allows the officers of 
the government to suppose that the invention may 
be used without royalty, and it is so used for a 
number of years, he cannot subsequently set up an 
implied contract; 24 and where a government offi¬ 
cer receiving a salary is assigned to the task of de¬ 
vising, preparing, or making an instrument for the 
public service at the government’s expense, there 
is no implied contract to pay him for the patent, 25 
but while the government may have an implied 
license to use an invention of an employee it has 
no title to the patent except by express agreement. 26 
It had previously been held that the statute entitling 
the patentee to compensation where his invention 
was used by the government did not apply to a de¬ 
vice discovered or invented by a government em¬ 
ployee during the time of his employment, 27 even 
though his work thereon was outside his hours of 
duty. 28 

Secrecy statute . Under a statute which provides 
that, when the United States is at war, the com¬ 
missioner of patents may withhold a patent and 
order the invention kept secret, and that if the in¬ 
vention is tendered to the government, the owner, 
after receiving a patent, may sue for compensation 
for its use by the government, the right to com¬ 
pensation is dependent on the issuance of a secrecy 


order, 2 ® its observance by the inventor, 30 the tender 
of the invention to the government, 31 and the 
subsequent grant of a patent. 32 When the statute 
is applicable compensation may be recovered for 
the use of the invention before the grant of the 
patent, 33 and for its unauthorized use before the 
tender, 34 but not for prior infringement of an en¬ 
larged claim made after revocation of the secrecy 
order. 35 

Use of invention by contractor or subcontractor. 
Under statute, it is provided that the use of a 
patented invention by a contractor, subcontractor, 
or other person with the consent of the United 
States shall be construed as use for the United 
States. 36 It had previously been held that the 
mere fact of the use of a patented process by a 
contractor with the government docs not justify a 
claim that the government, by accepting and using 
the completed work, has appropriated any property 
of the patentee, 37 but where the government has 
authorized the use of the patented article by a con¬ 
tractor with the consent of the inventor, it cannot 
maintain that the using was an infringement by 
the contractor and not a taking by the government 3S 

License to government. Like other licenses, when 
the government obtains a license to manufacture, 
use, and sell a patented device it cannot question 
the validity of the patent. 39 A statement of one au- 


24. U.S —Harley v U. S., 25 S Ct 
634. 198 U.S. 229, 49 L.Ed 1029, 40 
CtCl. 525. 

25. TJ.S.—Knapp v. U. S, 46 Ct.Cl 
601. 

96. US.—Gill v. U S.. 16 S Ct 322, 
160 U.S. 4*26, 40 LEd 480, 31 Ct 
Cl 456. 

65 C J. p 1376 note 61. 

27. U S—Moore v U S. CtCl, 39 S 
Ct. 322, 249 US. 487, 63 LEd. 721 

28. U S —Moore v. U. S , supra. 

29. U S.—Rodman Chemical Co v. 
U S, 65 CtCl. 39, certiorari denied 
48 SCt 528, 277 US. 692, 72 LEd. 
11004. 

30. U.S—Zeldler v. U. S, 61 CtCl 
537. 

31. US—Barlow v. U. S., 82 CtCl 
360—Ordnance Engineering: Corpo¬ 
ration v. U. S., 68 CtCl. 301. 

32. US—Patton v U S. f 75 F.Supp. 
<470, 110 Ct Cl. 195. 

Failure to secure patent 

If an inventor's application for pat¬ 
ent was placed under a secrecy order 
and was allowed, he could avail him¬ 
self of the provisions of the act for 
compensation for use of the inven¬ 
tion by obeying the order, paying: the 
Anal fee and receiving: the letters 
patent; but if this was not done, his 
rights and remedies for use of the 


invention reverted to and were gov¬ 
erned by other applicable statutorv 
provisions —Martin v U. S, 84 Ct Cl 
41. 

33. U S —Allgrunn v. U. S . 67 Ct 
Cl 1 

34. T T S —Allgrunn v. U. S . supra 

35. IT S —Gathmann v. U. S. 71 

CtCl 680. 

36. US —Drexler v Koza, DCPa, 
88 FSupp 298—Yassin v. U. S. 76 
FSupp 509. 110 CtCl. 211 

The effect of the statute as relieving 
the contractor from liability for 
patent infringement is discussed in 
Patents 8 315 

Beal party in Interest licensed 

Where as part of a reservoir proj¬ 
ect, the government agreed to relo¬ 
cate railroad hnes, and employed con¬ 
tractor to do so; contractor’s use of 
patented Invention was within scope 
of railroad’s license to use the pat¬ 
ent, and was not an infringing use 
by the United States —Paries v. U. S, 
118 CtCl. 594. 

Lend-Lease Act; foreign country 

Provision of Royalty Adjustment 
Act that the use or manufacture of 
an invention covered by patent of 
United States by a contractor, sub¬ 
contractor, or any person, Arm or 
corporation for the government and 
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with authorization or consent of the 
government, shall be construed as use 
or manufacture for the United Stales, 
did not include the government of the 
Kingdom of Great Britain and its 
contractors within the category of 
persons for whose a< ts of infringr- 
ment the United States was made 
liable and did not extend jurisdu tinn 
of Court of Claims to hear and de¬ 
termine a claim based in part on In¬ 
fringement of a United States pat¬ 
ent by Great Britain—Yassin v. U 
S. 76 FSupp. 509. 110 CtCl. 211. 

37. U S —St hill mger v U S, 15 S. 
Ct. 85, 155 US. 163, 39 LEd 168. 
30 CtCl 480 

Invention of contractor^ employee 

An employee of a government con¬ 
tractor assenting to the use of his 
invention by the employer cannot re¬ 
cover from the government for its 
use.—Tarn v U. S. C.CAPa, 16 
F 2d 272, certiorari denied 47 S.Ct 
472, 273 US 758, 71 LEd 877—All¬ 
grunn v. U. S. t 67 Ct Cl 1 

38. U.S.—Brooks v. U. S.. 39 CtCl. 
494. 

65 C.J. p 137o note 36 

39. U.S.—Pedersen v. TT S, 109 Ct 
Cl. 226, certiorari denied 68 SCt 
730, 333 U.S. 854, 92 LEd 1135- 
Barlow V. U S, 82 Ct Cl. 360— 
Semple V. U. S. v 59 CtCl. 664. 
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thorized to grant licenses that it will do nothing 
to interfere with the making of the patented article 
for the United States followed by assistance to 
the United States m the way of information, draw¬ 
ings, and blue prints, amounts to a license. 40 Gen¬ 
eral rules apply in the construction of a license 41 
A shop license to the United States will not be so 
liberally construed as to prevent it from showing 
the difference between the device used and that 
covered by the patent. 42 When the licensor knows 
the government is also dealing with a rival concern, 
a license to manufacture a device, the exact nature 
of which is not disclosed, gives the licensor no rights 
as to well-known elements successfully applied by 
such rival. 43 When the government, on the invita¬ 
tion of an inventor, manufactures a patented mili¬ 
tary device having no market value, the royalty 
payable is measured by the number used, and not 
by the number manufactured 44 A license to use 
a designated process under which the owner is re¬ 
quired to and does disclose secret processes and 
improvements is not confined to the method dis¬ 
closed in a patent subsequently obtained, 45 and ren¬ 
ders the United States liable for the agreed roy¬ 
alty if it uses the process in wdiole or in part, 46 
and for its use by government contractors although 
its use was not obligatory under the contract. 47 
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The Air Corps Act , 10 U.S.C.A. § 310 et seq, 
providing for the recovery of compensation from 
the United States for the use by the United States 
of unpatented designs or devices relating to air¬ 
craft or any component thereof is limited to air¬ 
craft proper, including constituent or essential ele¬ 
ments or parts thereof, 48 and does not extend to 
accessories. 49 

Under the Atomic Energy Act , 42 U.S.C.A. § 
1801 et seq, which provides for the condemnation 
or use of patents and inventions useful m the pro¬ 
duction or utilization of fissionable material or 
atomic energy, the patentee or inventor is entitled to 
compensation or an award 50 

§ 145. - War Claims in General 

The liability of the government for the destruction 
or confiscation of property during war is a question de¬ 
pending on the time, circumstances, and necessity of the 
act complained of. 

The liability of the government for the destruc¬ 
tion or confiscation of property during war is a 
question depending on the time, circumstances, and 
necessity of the act complained of, 51 any liability 
arising being held to exist as on an implied contract 
to repay, 52 and since it is the nation that carries 
on the war, and not the individual officer, it fol- 


40. US —Do Foro*Radio Telephone 
& Telegraph Co v. U S t Ct Cl, 47 
SCt 366. 273 US 236, 71 L. Ed 
625—TV Forest Radio Telephone 
& Telegraph Co v U. S. 59 Ct CL 
914 

41. U S -Air-Track Mfg Corp v. U 
S, 40 FSlipp 988. 94 Ct Cl 546. 

42. US—Electric Boat Co v U S. 
57 CtCl 497, affirmed 44 SCt. 224. 
263 US 621. 68 L* Ed 478 

43. US —Electric Boat Co v U S, 
CtCl.. 44 SCt 224, 263 US 621, 
68 L..Ed 478. 

44. U.S.—ralmer v. U. S. f 19 CtCl 
669 

45. XT S —U. S v Harvey Steel Co , 
CtCl., 33 SCt 258, 227 US 165, 
57L.Ed 464. 

46. US.—U. S. v. Harvey Steel Co, 
supra. 

65 C J. p 1376 note 73. 

47. U S — U. S. v. Harvey Steel Co, 
supra. 

65 C.J. p 1376 note 74. 

4& US—Estoppey ▼. U. S., Ct.Cl.. 
83 FSupp. 840—Mam 1 in v. U S, 
77 FSupp. 930. I’ll CtCl. 596. cer¬ 
tiorari denied 96 S.CL 245, 335 U.S 
891, 98 L.Ed. 428. 

Purpose of plane 

Under provision of Air Corps Act 
authorising action in court of claims 
to recover compensation for use by 
government of designs relating to 


aircraft or any components thereof, 
what might be deemed an accessory 
or a “component" part of any partic¬ 
ular type of plane depends upon pur¬ 
pose for which aircraft mas primari¬ 
ly designed—Estoppey v. U. S, 83 
FSupp 840, 113 CtCl. 294. 

Bombsiglit 

Drawings and designs of bombsight 
were “designs relating to aircraft” 
or “components” thereof within pro¬ 
vision of Air Corps Act authorizing 
action in court of claims to recover 
compensation for use by government 
of designs relating to aircraft or any 
components thereof—Estoppey v. U. 
S, supra. 

49. X T S —Mamlin v U. S., 77 F.Supp. 
930, 111 Ct Cl. 596, certiorari denied 
96 S Ct. 245, 335 U S. 891, 93 L. Ed 
42$ 

M An accessory” to an airplane is an 
article or device which may accompa¬ 
ny a complete airplane and contrib¬ 
ute in a secondary way to the conven¬ 
ience or effective use of the aircraft, 
but which is not essential.—Mamlin 
v. U. S.. supra. 

Transparent face protector 
The alleged use by the United 
States of an invention for a trans¬ 
parent face protector for use by fire¬ 
fighters did not entitle owners of 
patent to recover against the United 
States under the Air Corps Act, since 
the patent did not cover an essential 
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element or part of an aircraft.—Mam¬ 
lin v. U. S., supra. 

50. DC—Fletcher v. U. S Atomic 
Energy Commission, 192 F2d 29. 
8*9 USApp.DC 218, certiorari de¬ 
nied 72 S.Ct 361, 342 U.S. 914, 96 
L.Ed. 684. 

When entitled to aa award 

In order to justify or require the 
granting of an award by the Atomic 
Energy Commission to inventor for 
use of inventions in atomic energy 
field under the Atomic Energy Act, 
inventor must have made an inven¬ 
tion or discovery useful in production 
of fissionable material or in utiliza¬ 
tion of fissionable material or atomic 
energy for a military weapon, inven¬ 
tor must be unable to claim just com¬ 
pensation under the act because he 
had and has no patent covering his 
invention or discovery, inventor must 
have complied with the Act by com¬ 
pletely disclosing his invention or 
discovery to the Commission or the 
Patent Office, and the Commission 
must have made use of the invention 
or discovery.—Fletcher v. U. S. Atom¬ 
ic Energy Commission, supra. 

si. u.s.—wiggin ▼. u. a, i con. 

182. 

6o C.J. p 1377 note 86. 

52. U.S.—Reed v. U. S.. 4 Ct Cl. 132. 
affirmed 11 Wall. 591, 20 L.Ed. 220, 
7 CtCl. 195. 

65 C.J. p 1377 note 07. 
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lows that the nation, if any one, is liable for the 
acts of such agents as it sees fit to employ in the 
prosecution of its object; 53 and although the gov¬ 
ernment is not liable, but the officer is, in his in¬ 
dividual capacity, for acts of an officer done with¬ 
out just cause or lawful authority, in taking or 
destroying the property of a citizen, yet where an 
officer is obliged, in carrying out his general in¬ 
structions, to exercise a discretion as to how far 
he will interfere with indivdual property, and does 
so fairly and faithfully, and the government after¬ 
ward expressly adopts his acts, the government 
and not the officer is liable for the damage done. 54 
The government is not, however, in any event lia¬ 
ble for goods confiscated or destroyed by the ene¬ 
my, 55 or for expenditures necessitated by depreda¬ 
tions of the enemy; 55 and the lawless destruction 
of property by soldiers acting without authority cre¬ 
ates no liability. 57 The fact that the government, 
during the war, adopted and executed a certain mil¬ 
itary movement, does not entitle to compensation a 
person claiming to have suggested to the govern¬ 
ment the advisability of the movement. 58 Congress 
has from time to time passed acts for the allowance 
of war claims, covering Revolutionary war claims, 
as discussed infra § 147, French spoliation claims, 
as considered infra § 150, and Civil War claims, 
as discussed infra § 146, and for the allowance of 
direct tax claims,* 53 and claims by land grant rail¬ 
roads for the transportation of United States troops 
and supplies. 60 

§ 146. -Civil War Claims 

Under statute, provision was made for the collection 
by the owner of the property of the proceeds of the sale 


of captured or abandoned property provided the claimant 
had been loyal and had not aided the insurrection. 

With respect to claims for the loss, destruction, 
or confiscation of property during the civil war, 
congress has passed several acts, all with approxi¬ 
mately the same object in view, that is the reim¬ 
bursement of the loss of sufferers loyal to the Un¬ 
ion. 61 By far the most important of these was the 
abandoned and captured property act which pro¬ 
vided for the collection and summary sale of all 
captured or abandoned property found within the 
territory of the insurrection, and for the collection 
by the owner of the property of the proceeds of 
the sale, 62 providing the claimant had been loyal 
and had not given aid or comfort to the enemy. 63 
Claimant could not recover if he had engaged in 
unlawful traffic with the enemy, 64 and was required 
to show that he was a bona fide owner thereof 
and that the ownership was not collusive or color¬ 
able, and not m fraud of the act or with a view 
of speculating on the justice of the governmcnt. 6: ' 
It was not, however, necessary that the claimant 
be a citizen of the United States, claims being al¬ 
lowed m favor of foreigners on the same basis. 66 
The government was not liable on an implied con¬ 
tract to any person, loyal or disloyal, for property 
taken by its agents, civil or military, dunng the re¬ 
bellion, within the insurrectionary district; and 
the only redress given to any person for property 
captured or seized was that provided by the aban¬ 
doned or captured property act, and the acts amend¬ 
atory thereof. 67 The special statute authorizing the 
court of claims to adjudicate the claims of a state 
for expenditures made in aid of the United States 
in the civil war merely conferred jurisdiction and 
did not confess liability for the expenditures made. 68 


53. TJ.S.—Porte v. U. S., Dev.Ct.Cl 
•114. 

65 C.J. p 1377 note 83. 

54. U S.—Wiggins v. U. S, 3 CtCl. 
412. 

55. TJ.S.—Clay ▼. U. a. Dev.CtCl. 
172, 9 734. 

65 C.J. p 1377 note 90. 

56. NT—Taft v. Morally, 24 N.E. 
926, 120 N.Y. 474, error dismissed 
12 SCt. 988, 146 U.S. 655, 36 L.Ed. 
847. 

65 C.J. p 1377 note 91. 

57. U.S.—Garber v. U. S., 46 CtCl. 
603. 

5& U.S.—Carroll v. U. S., 20 CtCl. 
426. 

59. TJ.S—TJ. a v. Elliott. 17 S.Ct 
140, 164 Ua 373, 41 LEd. 474, 
32 CtCl. 616. 

65 C.J. p 1377 note 07. 


00. TJ S —Atchison, etc., It. Co. v. TJ 
S. 15 CtCl 126. 

65 C J. p 1377 note 98. 

61. US—Hart v. U. S., 6 S Ct 961, 
118 U.S. 62. 30 L.Ed. 96, 21 CtCl 
505. 

65 C.J. p 1378 note 2. 

62. U S —U. S. v. Weil, 29 CtCl. 523. 
65 C.J. p 1378 note 3. 

63. US— Pargoud v. U. S.. 13 Wall. 
156, 20 L.Ed. 646, 7 CtCl. 289. 

65 C.J. p 1376 note 4. 

64. U.S.—Desmare v. U. S., 93 U.S. 
605, 23 L.Ed. 959. 

65. U.S.—Mangan v. U. S., CtCl., 41 
SCt 157, 264 U.S. 494, 65 L.Ed. 
370. 

65 C.J. p 1379 note 6. 

66 . U.S.—Burthe ▼. Denis, La., 10 S. 
Ct 335, 133 U.S. 514, 33 L.Ed. 768. 

65 C.J. p 1379 note 7. 

67. U.S. —Brandon v. U. 8 , 46 CtCl. 
559—Green v. U. S., 10 CtCl. 466. 
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6& U.S—State of California v. XT 
S, CtCl, 119 FSupp 174, certio¬ 
rari denied 74 SCt 864, 347 U.S 
1016, 98 L.Ed. 1189. 

Chase regulations governing dis¬ 
bursement by Treasury Department 
to states of funds to reimburse them 
for expenses incurred in supplying 
troops for the War Between the 
States, promulgated pursuant to stat¬ 
ute authorizing reimbursement, were 
reasonably designed to carry out the 
statute and have force and effect of 
law.—State of California v. U. S., su¬ 
pra. 

Expenses of supplying troops 

Under statute authorizing reim¬ 
bursement of states for expenses in 
supplying troops for the War Be¬ 
tween the States and treasury regula¬ 
tions requiring that troops must have 
been mustered into service of the 
United States, stats of California was 
not entitled to reimbursement for 
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§ 147. -Revolutionary War Claims 

Congress has made provision for the allowance of 
Revolutionary War claims. 

Congress has made provision for the allowance of 
Revolutionary War claims. 69 

§ 148. — World War Claims 

Congress has made provision for the allowance of 
claims for losses sustained by persons producing or pre¬ 
paring to produce war material during the first world war. 

Congress has made provision for the allowance of 
claims for losses by persons producing or preparing 
to produce war material during the First World 
War, 70 and claims for losses by government con¬ 
tractors during such war from acts of governmental 
agencies. 71 

Mixed claims commission . It has been held that 
holders of awards of the mixed claims commission, 
established pursuant to the treaty with Germany 
at the conclusion of the first world war, to pass on 
claims against Germany are entitled to sue to pro¬ 
tect whatever rights they may have under the stat¬ 
ute creating a special fund m the treasury to pay 
the awards 72 Under the statute, the secretary of 
state is authorized to pass on the regularity and 
validity of the awards of the commission, and has 
complete power to decide what payments shall be 
made from the special fund established to pay the 
awards and to attach such conditions as he sees fit. 73 


UNITED STATES §§ 147-151 

Congress has enacted some private acts allowing 
claims arising out of military operations. 76 

§ 149. -Other War Claims 

Examine pocket parts for later cases. 

§ 150. -French Spoliation Claims 

The United States assumed as part of the Louisiana 
purchase, the claims of its citizens against France. 

The United States assumed as part of the consid¬ 
eration for the Louisiana purchase treaty the claims 
of its citizens against the French government. 75 
The theoiy of the French spoliation claims is that, 
since this government relinquished to France the 
claims of our citizens in consideration of the re¬ 
linquishment by France of her national claims 
against the United States, this government thereby 
took from her citizens private property for public 
use, for which just compensation should be made 70 

§ 151. -Indian Depredation Claims 

Congress has at times recognized a liability on the 
part of the United States for Indian depredations. 

Liability for Indian depredations rests pnmarilj 
on the Indian tribes, but congress has by statute, at 
times, recognized a liability on the part of the 
United States 77 There have been adjudications 
with respect to the construction of this statute, 76 


militia expenses where militia was 
not mustered into service of United 
States and was not used to tight the 
Confederacy—State of California v. 
U. S. supra. 

69. US—Williams v U. S. Ct Cl. 
14 SCt. 1188, 154 U.S 648, 25 L Ed. 
309 

65 C J. p 1377 note 94. 

70. IT S—Wilbur v. U S. ex rel Vin¬ 
dicator Consol. Gold Mining Co., 
App DC, 52 S.Ct 113, 284 US 231, 
76 L Ed 261. 

65 C J p 1377 note 99 

71. D C.-Wilbur v. U. S ex rel. C. L. 
Wold Co., 30 F.*2d 871. 68 App.D.C. 
347 

65 C.J. p 1378 note 1. 

72. U S.—Z A F. Assets Realization 
Corp. v. Hull. App D.C., 61 S CL 
351, 311 US. 470, 85 L.Ed. 288. 

Ownership of funds 

The United States owns absolutely 
the funds in the German special de¬ 
posit account created under the Set¬ 
tlement of War Claims Act and con¬ 
gress has the right to determine the 
disposition of funds as it sees fit— 
Drier v. U. S.. 70 F.Supp. 888, 106 
CLC1. 487. 

Mature of award 

Award of Mixed Claims Commis¬ 


sion, established under treaty with 
Germany to adjust reparation claims, 
was compensation for loss of proper¬ 
ty. and not a “gratuity" or “gift," 
award is not a “gift'* from the United 
States, but satisfaction of a right 
against foreign government.—Stand¬ 
ard Marine Ins Co. v. Westchester 
Fire Ins. Co, D.CN.Y., 19 F.Supp 
334. 

Bight of insurer to share in awards 
to others 

U.S —Standard Marine Ins. Co. v. 
Westchester Fire Ins. Co, CCA 
N.Y, 93 F 2d 286, certiorari denied 
58 SCt 830, 303 U.S. 661, 82 L.Ed 
1120, rehearing denied 68 SCt 1037, 
304 U.S. 588, 82 LEd 1549-^Stand- 
ard Marine Ins Co v. Westchester 
Fire Ins. Co., D.C.N.Y., 19 F Supp 
334. 

SC—Townsend v. South Carolina 
Ins. Co. 167 SE. 5, 168 SC 302, 
certiorari denied 53 S.CL 220, 287 
US. 661. 77 LEd 571. 

73. US —Z. A F. Assets Realization 
Corp. v. Hull, App P C, 61 S CL 351, 
811 U.S. 470, 85 LEd. 288 

74. U S —U. S. v. Marks, C A Ha¬ 
waii, 187 F.2d 724, certiorari denied 
Marks v. U. S.. 72 S.CL 42, 342 
U.S. 82 3. 96 LEd. 622, rehearing 
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denied 72 SCt 164, 342 US. 879, 96 
LEd 661 

"Combat activities** 

In private law authorizing federal 
court to hear plaintiffs* claim for 
losses allegedly caused by military 
personnel but providing that judg¬ 
ment should not be rendered for loss¬ 
es arising out of “combat activities" 
of military personnel, quoted term 
was synonymous with term "combat¬ 
ant actiwties" as employed in Tort 
Claims Act, and would include not 
only physical violence but activities 
both necessary to and in direct con¬ 
nection with actual hostilities, and 
rational test would lie In degree of 
connectivity—U. S. v. Marks, C.A. 
Hawaii, 187 F.2d 724, certiorari de¬ 
nied Marks v. U. S, 72 S.CL 42. 342 
U S 823, 96 LEd. 622, rehearing de¬ 
nied 72 S.CL 164. 342 US. 879 96 
L.Ed. 661. 

75. U S.—Buchanan v. Patterson, 
Md., 23 S.CL 764, 190 U.S. 363, 47 
L.Ed. 1093. 

65 C.J. p 1379 note 11. 

76. U.S.—The Betsey. 44 Ct.Cl. 506 

77. U.S.—Love v. U. S. f 29 CLC1 
332. 

65 C.J. p 1379 note 14. 

78. U.S.—Marks v. U. S., 16 S.CL 476, 
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the nature of claims thereunder, 79 the basis of liabil¬ 
ity, 80 the nature and extent of the liability of the 
United States^ 1 and of the Indian tribes, 82 the effect 
of a general amnesty declared in a treaty as bar¬ 
ring the prosecution of a claim for a prior depreda¬ 
tion, 83 the nature and kinds of depredations 84 and 
losses 85 covered by the statute, the place where 
the depredation must have been committed, 86 the 
persons against whose property, 87 and by whom, 88 
the depredation must have been committed, the 
existence 80 and effect 00 of just cause or provocation 
for committing the depredation, the bar of claims 
by limitation, 01 the persons by 02 and against 03 whom 
the claim may be prosecuted, the necessity 04 and 
effect 9 ' 5 of amity and what constitutes amity, 06 or 
of war, 07 the filing, 08 investigation, 00 allowance, 1 
and payment 2 of claims, and attorneys’ fees, in suits 
on such claims. 3 

§ 152, — Transportation Claims 

A railroad which transports persons or property for 
the United States has a claim against the United States. 

A railroad company which transports persons or 
property for the government has a claim against the 


government, for the amount fixed by statute, 4 or, 
in the absence of any statute, by the company’s tar¬ 
iffs; 5 and where, after payment of the correct 
amount by disbursing officers, the accounting offi¬ 
cer makes erroneous deductions from subsequent 
bills for alleged overpayments, the amounts deduct¬ 
ed may be recovered. 6 By issuing tickets and pre¬ 
senting bills, a railroad waives the requirement 
for cash in advance to entitle the government to 
the benefit of rates specified m the tariff. 7 

Federal control of railroads . There have been ad¬ 
judications as to claims of railroad companies for 
transportation which were paid but afterwards dis¬ 
allowed and deducted from bills of the director gen¬ 
eral of railroads 8 The government's wartime con¬ 
trol of railroads is discussed generally in Railroads 
§31. 

§ 153. Amount in General 

The claimant on a claim against the United States 
Is entitled to recover reasonable and entire compensation. 

The claimant on a claim against the United States 
is entitled to recover reasonable and entire com¬ 
pensation. 9 In an action on a claim against the 


161 U.S 297. 40 LEd. 706. 31 Ct 
Cl. 453 

65 C.J. p 1380 note 18. 

79. US—McKinzie v. U. S, 34 Ct 
CL 278. 

65 C J. p 1380 note 19. 

80l U.S—Corralitos Co. v U. S.. 20 
SCt. 941. 178 US 280. 44 LEd 
1069. 35 Ct Cl 629—Welch v. U S. 
32 Ct Cl. 106 
65 C J. P 1380 note 20 

8 L US—U S v. Martinez. 25 SCt 
80. 195 U.S 469. 49 LEd 282. 40 
CtCl 512 

65 C J. p 1380 note 21. 

82. U.S.—Bell v. U. S.. 39 Ct Cl. 
350 

65 C.J. p 1380 note 22. 

83. U S —Garrison v. U S, SO Ct.Cl. 
272. 

8 L U S —Davidson v U S, 34 CtCl. 
169—Jaeger v U. S. 33 CtCl. 214, 
29 CtCl. 172 
65 C J. p 1380 note 24 

85 . U.S—Davidson v. U. S. ( 34 Ct 
CL 169. 

65 C.J. p 1380 note 25. 

88 . U.S—Corralttos Co v. U. S., 20 
S.Ct 941. 178 U.S. 280, 44 LEd. 
1069, 35 Ct Cl. 629. 

65 C.J. P 1381 note 26. 

87. U.S.—Thomison v. U. S., 35 CtCl. 
395. 

65 C.J. p 1381 note 27. 

88 . U.S.—Pino v. U. S., 38 CtCl. 64 
65 C.J. p 1*81 note 28. 


89. US—Sanchez v. U. S., 48 CtCl 
224 

65 C J. p 1381 note 29. 

9a U.S—French v. U. S.. 49 CtCl 
337 

65 CJ p 1381 note 30 

91. US—Nesbitt v. U. S. 22 SCt. 
805. 186 US 153. 46 LEd 1100. 
37 Ct Cl. 558 

65 C J. p 1381 note 31 

92. US —Genobia Aragon De Jara- 
millo v. U S, 37 CtCl 208. 

65 C J. p 1381 note 32. 

93. US—U. S. v. Martinez. 25 S Ct 
80. 195 US 469, 49 LEd 282. 40 
CtCl. 51*2. 

65 C J. p 1382 note 33. 

94. U.S—Valk v. U. S, 29 CtCl. 62. 
affirmed 18 SCt. 949. 168 US. 703, 

! 42 LEd 1211, 33 CtCl. 501. 

65 C.J. p 1382 note 34. 

95. US—Conners v. U. S. 21 SCt 
362. 180 U.S. 271. 45 LEd. 525. 36 
CtCl. 678. 

65 C.J. p 1382 note 35. 

9a U.S—Marks v. U. S., 16 SCt 
476, 161 U.S. 297, 40 L.Ed. 706, 31 
CtCl. 453. 

65 C.J. p 1382 note 36. 

97. U.S.--Allred v. U. S.. 36 CtCl. 
280. 

65 C.J. p 1382 note 37. 

98. U S.—Barrow, Porter & Co. v. U. 
S., 30 CtCl. 54. 

65 C.J. p 1383 note 38. 

9a U S.—Campbell v. U. a, 44 Ct 
Cl. 4*88. 

65 C.J. p 1383 note 39. 
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1 . US —Hegwer v. U. S, 30 Ct Cl 
405 

65 C J p 1383 note 40 

2 . US—Brice v U S, 32 CtCl. 23 
65 C J. p 1381 note 41 

3. US—Tanner v. U. S. 32 CtCl 
192 

65 C.J. p 1384 note 50. 

4. its—U nion Pac. R. Co v U S. 
6 SCt 772. 117 US 355, 29 LEd 
920, 21 Ct Cl 502 

65 C J p 1384 note 52. 

a US —Louisville & N. R Co. v 
U. S, 59 CtCl. 886 . affirmed 47 S 
Ct. 365. 273 US 321, 71 LEd. 661 
65 C.J. p 1384 note 53. 

a US—Houston. E & W T Ry 
Co. v. U S , 63 Ct Ci 576—Chicago 
Great Western R. Co. v. U S, 59 
CtCl 218. 

7. U.S —Louisville Sc N. R. Co. v. U. 
S, CtCl., 47 SCt 365, 273 U.S. 321, 
70 LEd 991. 

a U.S.—U S. v. Reading Co., CtCl. 
4'6 SCt. 267, 270 U.S. 320, 70 L.Ed. 
906. 

95 C.J. p 13-84 note 57. 

9. U.S—Maryland Cas. Co. v. U. 8 ., 
100 CtCl. 513. 

Kmmbn of compenaatioa. 

(1) Plaintiff was entitled to com¬ 
pensation for unauthorized manufac¬ 
ture and use by the United Statez of 
patent—Fauber v. U. S, 81 FSupp. 
218, 1T2 CtCl. 302, certiorari denied 
69 S.Ct 1048, 337 U.S. 906. 93 UEd. 
1719. 
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United States the evidence must be sufficient to 
warrant the recovery. 1 ® 

§ 154. Interest 

Interest is not allowed on claims against the govern¬ 


ment, except where the government consents to such an 
allowance, as In cases of express agreements or statutory 
provisions, or where Interest is required as part of Just 
compensation for property taken for public use. 

Interest is not allowed on claims against the gov¬ 
ernment, 11 including judgments against the United 


(2) Where government used at its 
wireless telegraph station, without 
owner's consent, patents covering in¬ 
ventions relating to structure and 
method of transmitting and receiving 
electric signals. & proper measure 
of reasonable and entire compensa¬ 
tion to which owner of patent was en¬ 
titled was a reasonable royalty based 
on cost to government of radio re¬ 
ceivers embodying patented Inven¬ 
tion—National Elec. Signaling Co. v 
U. S. 49 FSupp. 768. 99 CtCl. 646. 

(3) Compensation to which owner 
of patents was entitled could not be 
measured by percentage of cost to 
government of wireless telegraph 
transmitting facilities and of govern¬ 
ment's capital investment in Its wire¬ 
less telegraph communication net¬ 
work. in view of fact that transmit¬ 
ters such as were used by govern¬ 
ment were old in art at time of is¬ 
suance of patents, and novel features 
covered b> patents aero limited to 
apparatus for, and methods of, receiv¬ 
ing wireless communications—Na¬ 
tional Elec Signaling Co v. U S, 
49 FSupp. 754. 99 CtCl 621. 

(4) Under special act giving court 
of claims jurisdiction to hear claim 
of plaintiff arising out of transac¬ 
tions involving purchase and importa¬ 
tion of «*ugar in 1920 pursuant to re¬ 
quests of department of justice and 
to enter Judgment against the United 
States for such loss as equity and 
justice required, plaintiff importing 
sugar only at urgent request of gov¬ 
ernment to aid the government to 
overcome serious sugar shortage was 
entitled on principles of equity and 
justice to recover his net loss—Lam- 
born & Co v. U. S.» 65 F Supp 569, 
106 Ct Cl. 703. 

10. U S —Beacon Oyster Co. v. U. S, 
63 FSupp 761. 103 CtCl 227. 

Evldenoe hold to warrant recovery 

U.S —Beacon Oyster Co v. U. S. su¬ 
pra. 

11. U S —U. S v. Alcea Band of Til- 
laniooks, Ct Cl., 71 SCt 552 341 U 
S. 48. 95 L Ed 738—Albrecht v. U 
S. Mo. 67 SCt 606. 329 US 599, 
91 L Ed 532—U. S. v. Thayer-West 
Point Hotel Co. CtCl., 67 SCt 398, 
329 US 5*5, 91 L*Ed. 521—Rosen- 
man v. U. S. CtCl. 65 SCt. 536, 
323 US. 658. 89 LEd. 335—U S v 
Goltra. CtCl., 61 SCt. 4-87, 312 US. 
203. 85 LEd. 776—Smyth v. U S, 
CtCl & Md.. 5’8 SCt. 248, 302 U.S 
329. 82 LEd. 294, 114 A.LR 807— 
U. S. v. Machen, Ot.Cl. & Md, 58 S 
Ct. 248, 802 U.S. 329, 82 L.Ed. 294, 
114 A.L.R. 807—Gray v. Dukedom 


Bank, C A Tenn , 216 F 2d 108—Riv- 
erview Packing Co v R F C. C 
A.NJ, 207 F 2d 361—U S v Jor¬ 
dan, C A Tenn . 186 F 2d 803, affirm¬ 
ed 72 SCt. 305. 342 US 911, 96 L 
Ed. 682—C F Harms Co v Erie 
R Co, CANY, 180 F 2d 830- 
Dresser v U S. CAOkl, 180 F. 
2d 410—Anglin & Stevenson v U 
S., CCAOkl, 160 F 2d 670, certio¬ 
rari denied 67 SCt 1514, 331 US 
834, 91 L.Ed 1847—U S v. Savan¬ 
nah Shipyards, CC.AGa., 139 F 
2d 953, rehearing denied 140 F 2d 
863—Busser v. U. S , C C A Pa. 130 
F 2 d 537—U. S. v U S Fidelity & 
Guaranty Co, CCAOkl., 106 F 2 d 
804. reversed on other grounds 60 
S Ct 653. 309 U S 506, 84 L.Ed 894 
—Huntley v Southern Oregon 
Sales, C C.A Or, 104 F 2d 153—U 
S. v Botany Worsted Mills, CCA 
NJ, 98 F 2d 880—U. S. v. Nez 
Perce County, CCA Idaho. 95 F 2d 
232. rehearing denied 95 F 2d 238— 
Admiral Oriental Line v Atlantic 
Gulf & Oriental S S Co., CCA.2, 
88 F 2d 26—U S. v. Jacobs, CCA 
Ala. 63 F 2d 326, certiorari granted 
Jacobs v U S. 53 SCt 688 , 289 
US. 719, 77 LEd. 1471, reversed on 
other grounds 54 SCt 26. 290 US 
13. 78 LEd 142, 96 A L R 1—Tay¬ 
lor v U S. DC Ark, 113 FSupp 
143—In re William J. Riddle, DC 
NY.. Ill FSupp. 657—Southern 
Pac. Co v. U S. DC Del, 93 F 
Supp 411, affirmed. C A., 192 F.2d 
438—U S v Nelson, DC Ill.. 91 F. 
Supp 557—W erf el v U. S, DCN 
Y . 83 F Supp 507—The Virginia, D. 
C Del. 73 F Supp. 622, affirmed. C A , 
National Bulk Carriers v. U. S, 169 
F 2d 943—U S. v. Cathcard, DC 
Neb . 70 F Supp 653—U. S v. 17,280 
Acres of Land. More or Less Situ¬ 
ate in Saunders County, Neb, D C 
Neb., 57 F Supp 745—Los Angeles 
Soap Co. v. U. S, DC.Cal„ 56 F. 
Supp 260, reversed on other 
grounds, C C.A., 153 F.2d 320, cer¬ 
tiorari denied 66 S Ct 1120, 328 U.S. 
848, 90 L.Ed. 1621—Pugh v. Ladner, 
DC Pa., 52 F.Supp 604—U. S. v. 
Certain Land in City of St. Louis, 
DC.Mo, 41 FSupp. 809, affirmed, C 
C.A, O’Donnell v. U. S.. 131 F. 2 d 
882—Kemp v. U. S., D C Md., 38 F 
Supp. 568—Consolidated Engineer¬ 
ing Co. v. U. S.. DC Wash., 35 F. 
Supp 980, appeal dismissed 123 F. 
2d 1015—Consolidated Engineering 
Co v. U. S, D.C Wash., 35 F Supp. 
980, appeal dismissed 123 F.2d 1015 
—Carr v. U. S., D.C Ky, 28 F.Supp 
236—Burris v. U. S., D.C.Del., 7 F. 
Supp. 636—The Ada O, D.CLTex., 1 
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FSupp 922—City of New York v. 
V S. 113 FSupp 645, 125 CtCl 
576—Ramsey v U. S, 101 F.Supp 
373. 121 CtCl 426. certiorari de¬ 
nied 72 SCt 1072. 343 US. 977, 96 
L Ed 1369—Loyal Band or Group 
of Creek Indians ex rel. Bruner v. 
U S, *97 F Supp 426, 118 Ct.Cl. 373, 
certiorari denied U S. v. Loyal 
Band or Group of Creek Indians, 
72 SCt 27. 342 US. 813. 96 L.Ed 
615—Osage Nation of Indians v. U. 
S. 97 F.Supp 381, 119 CtCl. 592, 
certiorari denied U S v. Osage 
Nation of Indians, 72 SCt 230. 342 
U S. 896, 96 L Ed 672—Todd Ship¬ 
yards Corp v. U S, 93 F.Supp 
807. 117 CtCl. 766—J. B. McCrary 
Co v U. S. 84 FSupp. 368, 114 
CtCl. T2—Piggly Wiggly Corp. v. 
U S., 81 FSupp 819, 112 CtCl. 
391—Griffin v. U S , 77 F.Supp. 197, 
110 CtCl 330. reversed on other 
grounds U S. v Jones. 69 SCt 
787. 336 L T S 641. 93 LEd. 938. 
rehearing denied 69 S Ct 1150. 337 
U S 920. 93 L Ed 1729, and 69 S.Ct 
1151. 337 US 920, 93 LEd. 1729— 
Stebel v U S, 69 FSupp. 221, 108 
Ct Cl. 35—Menominee Tribe of In¬ 
dians v. U S, 97 CtCl. 158—Rich¬ 
mond. F. & P. R Co v. U S, 95 Ct. 
Cl 244—F Mansfield & Sons Co. v 
U S , 94 Ct Cl 397—Choctaw Na¬ 
tion v U. S, 91 CtCl. 320—Ordi¬ 
nance Engineering Corp. v. U. S., 84 
Ct Cl. 1, certiorari denied 58 S.Ct 
28, 302 U S 708, 82 L Ed 547—Dixie 
Terminal Co v. U S. 83 CtCl 656. 
certiorari granted 57 SCt. 942, 301 
US 680. 81 LEd. 1339—Shoshone 
Tribe of Indians of Wind River 
Reservation in Wyoming v. U. S.. 82 
Ct Cl 23, reversed on other grounds 
57 SCt 244. 299 U.S. 476, 81 L.Ed 
360. 

NY—Lehigh Valley R. Co. v. Jo¬ 
seph, 117 N Y.S 2d 170, 281 App Div. 
57, affirmed 114 N E 2d 209, 305 N.Y. 
853. motion denied 115 N.E.2d 681, 
306 NY. 571 
6 o C J. p 1385 note 61* 

Policy arguments 

The immunity of the United States 
from liability for Interest on unpaid 
claims Is not to be waived by policy 
arguments, and courts may not award 
interest against the United States on 
basis of what they think is or is not 
sound policy.—U. S v. N. Y. Rayon 
Importing Co., CtCl, 67 SCt 601, 329 
U.S. 654, 91 L.Ed. 577. 

Default in payment of principal 

Interest does not run on olahna 
against the United States, although 
there has been default in payment 
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States, 1 * except when the government consents to I ments 14 or statutory provisions 1 * providing for 
such an allowance, 1 * as in cases of express agree- | interest, or where the government submits itself 


of principal.—Oliver v. IT. S., CCA 
Mo., 155 F 2d 73, affirmed 67 S.Ct. 606, 
329 U.S 699. 91 LEd. 532. 

trader Federal Tort Claims Aot, 28 
U S.C.A. § 2674, the government Is 
not liable for interest prior to judg¬ 
ment—Cascade County. Mont, v. U. 
S, D C.Mont, 75 F.Supp. 850. 

12. U.S.—U. S v Goltra, CtCl, 61 
8.Ct 487, <312 TJ.S. 203, 85 L Ed. 
776—Riverview Packing Co v. H. F 
C, CANJ, 207 F2d 361—U S. v. 
Jordan, CATenn., 138 F.2d 803, af¬ 
firmed 72 SCt. 306, 342 US 911, 
96 L Ed. 6*82—C. F. Harms Co. v. 
Erie R. Co. C.AN.T, 180 F.2d 850 
—U. S v. Savannah Shipyards, C C 
A.Ga, 139 F 2d 953, rehearing de¬ 
nied 140 F 2d 863—U. S. v. U. S. Fi¬ 
delity & Guaranty Co., CC.A.Okl., 
106 F 2d 804, reversed on other 
grounds 60 SCt 653, 309 TJS. 606, 
84 L Ed. 894—Huntley v. Southern 
Oregon Sales, CCA.Or., 104 F.2d 
163—U S. v. Nez Perce County, 
C.C A Idaho, 9*5 F 2d 282. rehear¬ 
ing denied 95 F.2d 238—Taylor v. 
U. S., DC Ark, 113 F.Supp 143— 
Consolidated Vultee Aircraft Corp. 
v. U S, DC.Del., 97 F.Supp. 948— 
U. S. v. Nelson, D C.I11, 91 F.Supp 
557—U. S v 17,280 Acres of Land, 
More or Less, Situate in Saunders 
County, Neb, D.CNeb, 67 F.Supp. 
745—Pugh v. Ladner. DC Pa. 62 
F.Supp. 604—Kemp v. U. S, DC 
Md., 38 FSupp 568—Carr v. U. 
S., D.CKy., 28 F.Supp. 236—Ram¬ 
sey v. U S. 101 F.Supp. 353, 121 
CtCl. 426, certiorari denied 72 S. 
Ct. 1072. 343 US. 977, 96 LEd. 1369 
—Todd Shipyards Corp v. U. S., Ct 
Cl, 93 F.Supp. 807, 117 CtCl. 766 
—Moorman ▼. U. S, 82 FSupp 
1010, 113 CtCl. 159, certiorari 

granted 70 SCt 58. 338 U.S. 810, 94 
LEd. 490—Stebel ▼. U. S., 69 F. 
Supp. 221, 108 CtCl. 36—Dixie Ter¬ 
minal Co. v. U. S., 83 CtCL 656, 
certiorari granted 57 S.Ct 942, 301 
U S. 680, 81 LEd. 1339. 

65 C J. p 1385 note 62. 

Mule of circuit court of appeals aot 
applicable 

The rule of Circuit court of appeals 
governing allowance of interest has 
no application to judgments or de¬ 
crees against the United States un¬ 
less it has expressly waived immuni¬ 
ty therefrom.—Anglin & Stevenson v. 
U. S., C.A Okl., 160 F.2d 670. certio¬ 
rari denied 37 S.Ct 1614, 831 U.S. 
834, 91 LEd 1847. 

13. U.S.—Smyth ▼. U. 8., CtCL & 
Md., 68 S.Ct 248, 302 U.S. 329, 82 
LEd. 294, 114 A.L.R 807—U. S. 
v. Machen. CtCl. & Md. 58 S.Ct 
248, 302 U.S. 329, 82 LEd. 294, 114 
A.L.R. 807—C. F. Harms Co. v. 
Erie R. Co„ CANT., 180 F.2d 850 


—Burris v. U. 8 , D.C.Del., 7 F. 
Supp. 636—Richmond, F. & P. R 
Co. v. U. S, 95 CtCl. 244. 

65 C.J. p 1385 note 63. 

Consent strictly construed 

The consent necessary to waive 
traditional immunity of the United 
States from liability for Interest on 
unpaid accounts or claims must be 
express, and it must be strictly con¬ 
strued.—U. S. v. N. Y. Rayon Im¬ 
porting Co., CtCl., 67 S.Ct 601, 329 
U.S. 664, 9*1 L Ed. 677—Anglin & 
Stevenson v. U. S., CCA Okl., 160 F. 
2d 670, certiorari denied 67 S.CL 1614, 
331 U.S. 834, 91 L.Ed. 1847. 

14. U.S—U. S. v. Goltra, Ct.Cl., 61 
S.Ct 487, 312 U.S. 203. 86 L.Ed. 776 
—Smyth v. U. S., Ct CL & Md , 5*8 S. 
Ct 248. 302 U.S. 329, 82 LEd. 294, 
114 A L.R. 807—U. S. v. Machen, Ct 
Cl. & Md., 58 SCt 248, 302 U S. 329. 
82 LEd 294, 114 A.L.R. 807—C F 
Harms Co. v. Erie R. Co., C.A.N.Y, 
180 F.2d 850—Werfel v. U. S., D.C. 
N.Y., 83 F.Supp. 507—Todd Ship¬ 
yards Corp. v. U S. CtCl., 93 F. 
Supp. 807, 117 Ct CL 746—J. B. Mc¬ 
Crary Co. v. U. S, 84 F.Supp. 368. 
114 Ct Cl. 12—Menominee Tribe of 
Indians v. U. S., 97 CtCl. 168— 
Richmond, F. A P. R. Co. v. U. S., 
96 CtCl 244. 

65 C.J. p 1385 note 64. 

Affirmative, clear-cut, and unambigu¬ 
ous agreement 

(1) A provision in a government 
contract for payment of interest must 
be affirmative, clear-cut and unam¬ 
biguous—Ramsey v. U. S. f 101 F. 
Supp. 353, 121 CtCl. 426, certiorari 
denied 72 SCt 1072, 343 U.S. 977. 96 
LEd. 1369. 

02) In order to authorize award 
under government contract of Interest 
against the United States provision 
in contract for Interest must be af¬ 
firmative, clear-cut, and unambigu¬ 
ous —U. S. v. Thayer-West Point Ho¬ 
tel Co.. CtCl.. 67 S.Ct 398, 329 U.S. 
585, 91 L Ed. 521. 

15. US—Albrecht U. Mo., 67 
SCt 606. 329 U.S. 599, 91 LEd. 532 
—Rosenman v. U. 8., CtCl., 65 S 
Ct 536, 323 U.S. 658. 89 LEd. 535 
—Smyth v U. S. f CtCl. & Md., 68 
S.Ct 248. 302 U.S. 329, 62 LEd. 294, 
114 A.L.R. 807—U. S. v Machen, 
CtCl. & Md., 69 S.Ct 248. 302 U.S. 
329, *812 LEd. 294, 114 A.LR. 807— 
Riverview Packing Co. v. R. F. C., 
C.A.N.J., 207 F.'2d 361—Anglin A 
Stevenson v. U. S., C.C.A.Okl. f 160 
F.2d 670, certiorari denied 67 S. 
Ct 1514, 831 U.S. 834, 9*1 LEd. 1847 
—U. S. v. Savannah Shipyards, C 
C.A.Ga>, 139 F.2d 953, rehearing de¬ 
nied 140 F.2d 863—U. S. v. Jacobs, 
C.C.A.Ala., 63 F.2d 326, certiorari 
granted Jacobs v. U. &, 53 S.Ct 688, 

352 


289 U.S. 719, 77 L.Bd 1471, reversed 
on other grounds 54 S.Ct 26, 290 U. 
S 13. 7*8 LEd. 142. 96 ALR 1— 
Werfel v. U. S, D.C N.Y., 83 F Supp. 
607—Burris v. U. S.. D.C Del.. 7 F 
Supp. 636—Ramsey v. U. S.. CtCl. 
101 F.Supp 353, 121 CtCl. 426, cer* 
tiorari denied 72 SCt 1072, 341 
US. 977, 96 LEd. 1369—J. B. Mc¬ 
Crary Co. v. U. S, 84 FSupp. 368. 
114 CtCl. 12—Piggly Wiggly Corp 
v. U. 8., 21 F.Supp. 819, 112 Ct Cl 
391—American Potash Co v. U. S, 
Ct.Cl.. 8 F.Supp. 717—Shearer v 
U S., 101 CtCl. 198. appeal dismiss¬ 
ed U. S. v. Shearer. 65 SCt 187, 
323 US. 678, 89 LEd 549. and cer¬ 
tiorari denied 66 SCt 189, 323 U. 
S. 676, 89 L Ed. 549. 

N.Y.—Lehigh Valley R. Co. v. Joseph. 
117 N Y S 2d 170. 281 App.Div. 67. 
affirmed 114 N.E 2d 209, 305 NY. 
853. motion denied 116 N.E.2d 681. 
806 N.Y. 671. 

65 C.J. p 1386 note 65. 

Statutes held not applicable 

(1) Statute providing for Interest 
on judgment in federal district court 
held intended to apply only to ordi¬ 
nary litigants In federal courts and 
not to the United States, since jus¬ 
ticiable controversies may not be im¬ 
posed on sovereign without its con¬ 
sent—Reed v. Howbert, CCA Colo, 
77 F 2d 227—U. S. v. 126 71 Acres of 
Land in Loyalhanna Tp., Westmore¬ 
land County, Pa., D.CPa, 54 F.Supp. 
193. 

(2) Neither the federal statute nor 
a state statute relating generally to 
Interest on judgments is applicable to 
the United States.—Huntley v. South¬ 
ern Oregon Sales, CC-ACr., 104 F.2d 
153. 

Interest allowed 

U.S.—Menominee Tribe of Indians v. 
U. S. 118 CtCl. 290—Preload Cor¬ 
poration ▼. U. S, 116 CtCl. 696. 

Interest accruing after date specified 

Statute providing for reduced rate 
of Interest after specified date on 
judgments against the United States 
affected only interest accruing after 
[date specified as far as judgment en- 
r tered prior to passage of act was con¬ 
cerned.—Safe Deposit A Trust Co. of 
Baltimore v. Talt, D.C.M4L, 8 F.Supp. 
562. 

“ Just compensation” 

Where a statute Is retted on as au¬ 
thorization of award of Interest 
against the United States, congres¬ 
sional intention to permit recovery of 
interest must be expressly and spe¬ 
cifically set forth In the statute, and 
mere use of the term “just compen¬ 
sation" without more is insufficient.— 
U. S. v. Thayer-West Point Hotel Co., 
CtCl., 57 SCt. 898, 329 U.S. 585, 91 
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to the jurisdiction of the court or places itself in 
the position of a private party , 16 or where interest 
is required as part of just compensation for prop¬ 
erty taken for public use . 17 The fact that there are 
mutual claims does not render the statute denying 
interest inapplicable . 16 

The rule denying interest does not apply to a re- 
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covery against a fund held by the government in 
trust , 16 and the immunity of the government from 
liability for interest, it has been held, does not 
apply to a suit against an officer of the United 
States, even though the judgment will in fact be 
paid out of the treasury , 20 but the government is 
not liable for interest on the judgment 21 Certain 


LEd 521—U. S v. Goltra, CtCl. 61 
S.Ct. 487, 312 U.S. 203, 85 L Ed. 776 

“Wet losses” 

Interest accruing after March 2, 
1919, on money borrowed and lost 
prior thereto in preparing to produce 
pyrites for war purposes, was not 
recoverable from government as part 
of "net losses" within statute; "net 
losses" consisting of any deficit from 
operations plus any shrinkage in val¬ 
ue of plant investment—Ickes v IT. 
S. ex rel. Chestatee Pyrites & Chemi¬ 
cal Corporation, AppDC. 53 SCt 
700. 280 US. BIO. 77 LEd. 1352. 
“Creek general fund” 

Interest Is recoverable only on such 
part of unauthorized disbursements 
by the secretary of the interior of 
Creek tribal funds in the custody of 
the government as constituted a part 
of the "Creek general fund."—Creek 
Nation v. U. S.. 78 CtCl. 474. 

16. U.S—Standard Oil Company of 
New Jersey v. United States, N J, 
45 S.Ct *11, 267 U.S. 76, 69 L Ed. 
CIO. 

Pa.—Borough of Homestead v. De¬ 
fense Plant Corp., 52 A 2d 581, 356 
Pa. 600 

65 C.J. p 1386 note 66 

U&lted States agreed to be sued as 
“Insurer” 

Under the National Housing Act 
authorising suit against the Federal 
Housing Administrator in his official 
capacity, the United States has 
agreed to be sued as an “insurer," 
and the district court properly allow¬ 
ed interest on a national bank's claim 
against the administrator on a con¬ 
tract Insuring a loan as an incidental 
item of damages for failure to pay 
claim promptly when due, since re¬ 
covery of Interest for delay in pay¬ 
ment is an ordinary Incident of an 
action on an insurance contract.— 
Ferguson v. Union Nat. Bank of 
Clarksburg. W. Va., C.C.A.W. Va. 126 
F.2d 753. 

17. U.S.—Jacobs v. U. R, Ala., 54 a 
Ct 26. 290 US. 13, 78 LEd. 142, 
96 A.L.R. 1—U. S. v. Playa De Flor 
Land A Imp. Co., C.C.A.Canal Zone, 
160 F.2d 131—Huntley v. Southern 
Oregon Sales, CC.A.Or. ( 104 F2d 
163—U. S. v. 17,280 Acres of Land, 
More or Less, Situate in Saunders 
County, Neb., DC.Neb., 67 F.Supp. 
746—Fauber ▼. U. S., 81 F.Supp. 
218, 112 CtCl. 302, certiorari denied 
69 S.CL 1048. 337 U.S. 906, 93 L Ed. 
1719—National Elec. Signaling Co. 
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v. U. a, 49 F.Supp. 768, 99 CtCl 
646—National Elec. Signaling Co. 
v. U. S, 49 FSupp. 754, 99 Ct.Cl. 
621—Olsson v. U. S, Ct Cl., 25 F. 
Supp 495—Copper River Packing 
Co v. U. S.. 118 CtCl. 561—Com- 
panhia Uniao Fabril, Ltda. v. U. S.. 
118 CtCl. 451—Nicholson Transit 
Co. v. U S.. 118 CtCl 344—Jacob¬ 
son v. U. S.. 118 Ct.Cl. 327—Chicka¬ 
saw Nation v U S . 94 Ct Cl. 215- 
Alum mum Cooking Utensil Co. v. 
U S.. 90 Ct Cl. 187—Virginia Engi¬ 
neering Co. v. U. S, 89 Ct.Cl. 457— 
Barlow v. U. S, 87 CtCl. 287— 
Klamath and Moadoc Tribes and 
Tahooskin Band of Snake Indians 
v. U. S., 85 Ct Cl. 451. affirmed U. S 
v. Klamath A Moadoc Tribes. 58 
SCt. 799, 304 U.S. 119, 82 L.Ed. 
1219. 

65 C.J. p 1386 note 67. 

Taking 

(1) Interest on amount of compen¬ 
sation awarded will not be allowed 
where there is no taking within the 
meaning of the Fifth Amendment — 
Osage Nation of Indians v. U S., 
97 FSupp 381. 119 CtCl. 592. certio¬ 
rari denied U. S. v. Osage Nation of 
Indians. 72 S.Ct 230. 342 U.S. 896. 
96 L.Ed. 672—Northwestern Bands 
of Shoshone Indians v. U. S., 95 Ct 
Cl. 642—Choctaw Nation ▼. United 
States. 91 CtCl. 320—Squaw Island 
Freight Terminal Co. v. U. S., 89 Ct 
Cl. 269. 

(2) Where recovery sought is not 
grounded on a taking under the Fifth 
Amendment interest will not be al¬ 
lowed—U. S. v. Alcea Band of Til- 
lamooks, CtCl., 71 S.CL 552, 341 U. 
S. 48. 95 L.Ed. 738. 

(3) With respect to liability for 
interest, construction of dam by gov- j 
eminent creating servitude by reason 
of intermittent overflows which im¬ 
paired use of land for agricultural 
purposes constituted partial "taking" 
of lands for which government was 
bound to make just compensation.— 
Jacobs v. U. S., Ala., 54 S.Ct 96, 
290 U.S. IS, 78 L.Ed. 142, 96 A.L.R. 1. 

Option eontracts 

Where the United States, after en¬ 
tering into option contracts for pur¬ 
chase of land, sought to repudiate 
contracts and to acquire land by con¬ 
demnation proceedings, but supreme 
court sustained validity of option 
contracts, landowners' rights were 
thereafter dependent on contracts, 
and they could not rely on Declara- 
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tion of Taking Act as basis for claim 
for interest on undeposited amount of 
contract price.—U. S. ▼. Certain 
Lands in St. Charles County, Mo., 
Known as Weldon Spring Area, D.C. 
Mo., 60 F.Supp. 741, affirmed Albrecht 
v. U. S, 155 F.2d 73. affirmed 67 S. 
Ct. 606. 329 U.S 599. 91 LEd. 532 
Particular matters held immaterial 
With respect to whether the Unit¬ 
ed States was liable for interest or 
fair equivalent on award of damages 
to Indian tribe for breach of treaty 
stipulations, in permanently exclud¬ 
ing tribe from possession and enjoy¬ 
ment of undivided half interest in 
tribal lands, fact that taking was 
tortious in its origin, was immaterial, 
if it was made lawful by relation. 
Likewise, the facts that the taking 
was only partial and that eviction 
was not complete were immaterial — 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming v. U. 
S.. Wyo.. 67 S.Ct. 244. 299 U S. 476, 81 
L.Ed. 360. 

Tw^iaw claims C ommission Act 
Claims of Blackfeet and Gros Ven¬ 
tre Indian Tribes for Interest as part 
of just compensation for alleged tak¬ 
ing of lands or hunting rights grant¬ 
ed by treaty were not claims of a 
class recognizable under Indian 
Claims Commission Act provision for 
allowance of claims not recognized 
by any existing rule of law or equity 
—Blackfeet and Gros Ventre Tribes 
of Indians v. U. S., 119 F.Supp. 161, 
127 CtCl. 807, certiorari denied 75 S. 
Ct. 58, 348 U.S. 835, 99 L.E(L —. 

18. U.S.—U. & v. Verdier, 17 S.Ct. 
42, 164 U.S. 213, 41 L-Ed. 407, 32 
CtCl. 611. 

65 C.J. p 1386 note 68. 

19. U S.—Menominee Tribe of In¬ 
dians v. U S.. 97 CtCl 158. 

65 C.J p 1386 note 69. 

Statutory provision 

Statute held to provide for the pay¬ 
ment of Interest on money held in 
trust fund accounts.—Menominee 
Tribe of Indians v. U. S., 97 CtCl. 
158. 

20. U.S.—Kinney v. Conant, R. I.. 
166 F. 720, 92 G.G.A. 410, certiorari 
denied 29 S.Ct 703, 214 U.S. 526, 
53 L.EWL 1068. 

65 C.J. p 1387 note 70. 

SL U.S.—White v. Arthur, C.C.N.Y., 
10 F. 80, 20 Blatchf. 237. 

65 OJ. p 1387 note TL 
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special acts have been held not to change the gen¬ 
eral rule denying interest. 22 A special act refer¬ 
ring a claim to the court of claims does not au¬ 
thorize a recovery of interest unless expressly au¬ 
thorized by the act or the contract; 23 but where 
congress directs the court of claims to adjust and 
settle a claim according to the rules and regula¬ 
tions heretofore adopted by the United States in 
the settlement of like cases, and it appears that 
congress has generally given interest in such cases, 
interest will be allowed by the court.' 24 Where an 
allowance of interest on a claim for infringement 
is proper and where the infringing period is of 
short duration, it is proper to figure interest on 
compensation for infnngement from the end of 
such period. 2 ® 

When payment of claim withheld . The statute, 
31 U.S.C.A. § 227, providing for the withholding 
of debts due from the claimant to the government, 
when claims allowed are presented for payment, 
also provides for the payment of interest on the 
sums withheld, and this includes sums withheld by 
the comptroller-general. 26 The statute applies to 


an action on a judgment previously recovered and 
payment of which has been withheld, 27 and the gen¬ 
eral statute prohibiting the allowance of interest, 
does not apply to such a suit. 28 An undisputed 
claim, payment of which is refused because of a set¬ 
off, is an allowed claim within the statute. 28 

Where claimant's judgment affirmed in supreme 
court . It was formerly provided by statute that on 
judgments in favor of claimants which had been 
appealed by the United States, and affirmed by the 
supreme court, interest at the rate of four per cent 
per annum should be allowed and paid from the 
date of filing the transcript of judgment m the 
treasury department up to, and including the date 
of, the mandate of affirmance. 30 The statute did 
not apply to an action for tort permitted by a special 
act, 31 and did not control the rate of interest on a 
judgment fixing a different rate. 32 The fact that 
claimant also appealed did not prevent the right 
to interest, 33 but when claimant accepted a sum ap¬ 
propriated in full satisfaction of the judgment he 
could not thereafter recover the statutory interest. 34 


81 TT.S —U. S v. Goltra, CtCl., 61 
SCt. 487, 312 TJ.S. 203. 85 LEd. 776 
—U. S. v. Playa De Flor Land & 
Imp. Co, CC.ACanal Zone, 160 F. 
2d 131—TJ. S. v. Jacobs, CC.A.Ala, 
63 F.2d 326, certiorari granted Ja¬ 
cobs v. TJ. S., 53 SCt. 688, 289 TJ 
S. 7T9, 77 L Ed. 1471, reversed on 
other grounds 54 S Ct. 26, 290 TJ S. 
IS. 78 LEd 142, 96 A.LR. 1— 
Shoshone Tribe of Indians of Wind 
Kiver Reservation in Wyoming v. 
TJ. S, 8*2 CtCl 23, reversed on other 
grounds 67 S.Ct. 244, 299 U.S. 476, 
81 L.Ed. 360. 

65 C.J. p 1387 note 72. 

23. TJ.S.—U. S. v Goltra, CtCl., 61 
S.Ct 487, 312 TJ.S 203, 85 LEd 776 
•—Shoshone Tribe of Indians of 
Wind River Reservation in Wyo¬ 
ming v. TJ. S., 82 Ct Cl. 23, reversed 
on other grounds 57 SCt. 244, 299 
U.S. 476, 81 LEd 360. 

65 C.J. p 1387 note 73. 

84. TJ.S.—McKee v. U. S. t 10 CtCl. 
231, affirmed 91 U.S. 442, 23 L.Ed. 
326, 11 CtCl. 54. 

Bats of interest 

Where special Jurisdictional act 
provided for allowance of interest on 
amount of loss determined but did 
not specify the rate of Interest, an 
average interest rate of five per cent 
per year on amount of loss from date 
when loss was sustained until paid, 
was proper.—Lamborn St Co. v. U. S., 
CtCl.. 65 F.Supp. 569, 106 CtCl. 703. 
PS. U.S.—Carley Life Float Co. ▼. U. 
a, 74 CtCl. 682. 

B U.S.—U. S. v. N T. Rayon Im¬ 
porting Co., CtCL, 67 S.Ct 601, 329 


US 654, 91 LEd 677—R. J. Reyn¬ 
olds Tobacco Co v U. S, CtCl. 13 
F Supp. 425—Richmond, F & P. R 
Co. v. U. S, 95 CtCl. 244—Alumi¬ 
num Co. of America v. U S., 87 Ct 
Cl. 96—Edwards v. U. S. 84 CtCl 
615—AlHs-Chalmers Mfg Co. v. U 
S., 79 CtCl. 453. 

65 C J. p 1287 note 76. 

Purpose of statute providing for in¬ 
terest payable by the United States 
on claim duly allowed by legal au¬ 
thority, if amount is wrongfully 
withheld because of alleged offset, 
was to compensate claimant by way 
of interest if it is ultimately deter¬ 
mined that he was not indebted to 
government.—American Potash Co. v 
U. S., Ct Cl., 8 F.Supp. 717. 

i 

interest under former act 

Under the Act of March 3, 1875, 

1 18 Stat. 481, as amended. 31 U.S.C.A. 

I 8 227, Interest on an allowed claim 
against the government, other than 
a judgment, payment of which has 
been withheld by the comptroller 
general as a set-off against an er¬ 
roneous claim by the government, is 
allowable only up to March 3, 1933 
—Detroit, T. & L R. Co. v. U. S., 79 
CtJCl. 227—Chicago, I. & L Ry. Co 
v. U. S., 78 CtCl 96, certiorari denied 
U. S. v. Chicago, I. & L. Ry. Co., 54 
S.Ct. 90. 290 U.S 671, 78 L.Ed. 680— 
Whitbeck v. U. S., 77 CtCl 309, cer¬ 
tiorari denied U. S. v. Whitbeck, 54 
S.Ct. 90, 290 U.S. 671, 78 L.Ed. 579. 

Armed Toroes Jbeave Act 

Where, in action by army officer 
against the United States for with¬ 
held pay and allowances, it was found 
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that leave-settlement bonds were 
wrongfully withheld, money Judg¬ 
ment would be rendered for officer, 
equi\alent in value to bonds wrong¬ 
fully withheld by government, plus 
interest on amount of bonds at rate 
of two and one-half per cent per an¬ 
num —Terry v U. S., 101 F.Supp. 165, 
120 CtCl 315 

27. U 8 —‘Whitbeck v. U. S . 77 Ct Cl 
309, certiorari denied U. S v. Whit¬ 
beck. 54 SCt. 90, 290 U.S. 671, 78 
LEd. 679—James Stewart St Co. v. 
U. S. 71 Ct.Cl. 126. 

Hold not a judgment against United 
States 

U.S—Richmond. F. St P. R. Co. v 
U. S, 96 CtCl. 244. 

28. US —U. S. v. N. Y. Rayon Im¬ 
porting Co, CtCl., 67 S.Ct. 601. 
329 U.S. 654, 91 L Ed. 577. 

65 C.J. p 1387 note 79 

29. U.S.—U. S. v New York, C. A 
St. L. R. Co., C A Ohio, 32 F.2d 887 

30. US—Cherokee Nation v. U. S, 
CtCl., 46 SCt. 428, 270 U.S. 476, 
70 L Ed. 694. 

65 C.J. p 1387 note 31. 

3L US.—Walton v. U. S., CCPa., 
61 F. 486. 

65 C.J. p 1387 note 82 

32. U.S.—Cherokee Nation v. U. S, 
CtCl., 46 SCt. 428. 270 U.S 476, 
70 L.Ed. 694. 

33. U.S.—New York v U S, 31 Ct 
CL 276—Hobbs v. U. S., 19 Ct.Cl. 
220 . 

34. U.S.—Pacific R. Co. v. U. S., Ct. 
Cl., 16 SCt. 766, 158 U.& 118, 39 
L.Ed. 913, 
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What law governs. The right to interest depends 
on the law at the time when the claim is allowed 
or when it is heard by the court. 36 

Compound interest . When the government is 
liable for interest, only simple, and not compound, 
interest is recoverable. 36 

Interest charge in nature of penalty may not be 
enforced against the United States or its corporate 
agencies. 37 

§ 155. Attorneys* Fees and Expenses 

Congress, in providing for the payment of claims 
against the United States, may limit the amount to be 
paid attorneys for their services in connection with such 
claims, and contracts for greater compensation are illegal 
and void. 

Congress, in providing for the payment of claims 
against the United States, may limit the amount 
to be paid attorneys for their services in connection 
with such claims, 38 and may invalidate contracts 
with attorneys theretofore made, 39 and a statute pro¬ 
hibiting attorneys from withholding or receiving 
any sum in excess of the specified percentage limits 
the amount recoverable from the claimant, and not 
merely the amount payable from the specific fund, 40 
and renders contracts for greater compensation ille- 


UNITED STATES i§§ 154-155 

gal and void. 41 When the government pays fees 
which a claimant has agreed to pay, from a fund 
due the claimant, it is not liable to the claimant. 42 
Where a statute authorizes the court to fix the fees 
for services both before congress and before the 
courts, the court will take into consideration all mat¬ 
ters affecting the value of the services. 43 The secre¬ 
tary of the treasury has no authority to award the 
payment of an attorney's fee out of moneys re¬ 
maining in the treasury, and due such attorney's cli¬ 
ent on a claim prosecuted by such attorney, 44 and 
a treasury regulation allowing a percentage to at¬ 
torneys for preparing and prosecuting claims and 
collecting and remitting the amount paid does not 
require the United States to allow such percentage 
when a balance is found due the United States and 
the claim prosecuted is not paid but credited on the 
debt due the government. 45 Where an Indian na¬ 
tion, by contract, gives a delegation appointed to 
prosecute rights under treaties a percentage of the 
amount recovered, the individual members of the 
delegation have a right to the specified percentage, 46 
and a subsequent delegation is the agent of the na¬ 
tion, and for its failure to pay the preceding delega¬ 
tion, the nation is liable. 47 The Indian Claims Com¬ 
mission does not have jurisdiction to apportion fees 
among disputing attorneys or to make an allowance 


35. T T S—Bertelsen St Petersen En¬ 
gineering Co. v. U. S., CCA Mass. 
60 F.2d 745. 

36. U.S.—Menominee Tribe of In¬ 
dians v V S. f 97 Ct CL 158. 

65 C.J. p 1387 note 88. 

37. US—IT. S. v. Nelson. D.C.U1. 
91 F Supp. 557. 

38. US —Sutherland v. New York & 
Baltimore Transp Lines, DCNY, 
43 FSupp. 94, affirmed 125 F 2d 
651—Alcea Band of Tillamooks v. 
U. S.. 121 Ct.Cl. 173 

Ark.—Howell v. Shores. 215 S W.2d 
730. 214 Ark. 301. 

D.C —Nesbit v. Frederick Snare Corp, 
96 F 2d 635, 68 AppD.C. 263, cer¬ 
tiorari denied 59 8.Ct 67. 305 U S 
608. 83 L.Ed. 387. 

Ga—Owen v. Galt, 195 S.E. 233, 57 
GaJWp. 259. 

65 C. J. p 1397 note 34. 

Attorney and agent eould be reim¬ 
bursed out of the fund for reason¬ 
able cash disbursements made for ad¬ 
ministrator In connection with the 
claim.—In re Bylow’s Estate, 277 N. 
Y.S. 298, 153 Misc. 890. 

Attorney and investigator 
‘Where act appropriating $5,000 to 
settle claim against federal govern¬ 
ment for negligent death of infant 
provided that no attorney or agent 
dhould receive any sum in excess of 


ten per cent of appropriation for 
services in connection with such 
claim, notwithstanding any contract 
to contrary, combined amounts allow¬ 
ed attorney and investigator for serv¬ 
ices in connection with claim could 
not exceed $500.—In re Bylow’s Es¬ 
tate, supra. 

39. U.S.—Sutherland v. New York & 
Baltimore Transp. Lines, D.ONY, 
43 F Supp 94. affirmed 1-25 F 2d 551. 

Ark.—Howell v. Shores. 215 S.W.2d 
730, 214 Ark. 301 

N Y —In re Bylow’s Estate, 277 N. 

Y.S. 298, 153 Misc. 890. 

65 C J. p 1397 note 35. 

Legal obligation 

In absence of statutory prohibition, 
agreement of corporation to pay at¬ 
torney fifty per cent of additional 
amount recovered on claim against 
government created a legal obliga¬ 
tion.—Nesbit v. Frederick Snare 
Corp, 96 F.2d 535, 68 App.D.C. 263, 
certiorari denied 59 act 67, 805 U 
S. 608, 83 L.Ed. 387. 

40 . TJ S.—Sutherland v. New York St 
Baltimore Transp. Lines, D.C.N.Y.,* 
43 F.Supp. 94, affirmed, C.C.A, 125 
F 2d 551. 

Ark.—Howell v. Shores, 215 S.W.2d 
730. 21*4 Ark. 301. 

D.C —Nesbit v. Frederick Snare Corp., 
96 F.2d 536, 6*8 App.D.C. 263, cer¬ 
tiorari denied 59 S.Ct 67, 805 U. 
& 608. 83 L.Ed. 387. 
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N.Y—In re Bylow's Estate, 277 N. 

Y.S. 298. 153 Misc. 890. 

65 C J. p 1397 note 36. 

41. U.S —Sutherland v. New York 
St Baltimore Transp Lines. D.CN 
Y., 43 F.Supp. 94, affirmed, C.C.A., 
125 F 2d 550. 

Ark—Howell v. Shores, 215 S.W.*2d 
730, 214 Ark. 301 

D.C —Nesbit v. Frederick Snare Corp. 
96 F.2d 535. 68 App D C. 263, cer¬ 
tiorari denied 59 S.Ct. 67, 305 U.S. 
608, 83 L Ed. 387. 

N.Y.—In re Bylow’s Estate, 277 N.Y. 

a 298, 153 Misc. 890. 

65 C.J. p 1398 note 37. 

42. U.S —Slsseton and Wahpeton 
Bands of Sioux Indians v. U. S^ 58 
Ct Cl. 302, certiorari denied 48 S 
Ct. 20, 275 U.S. 526, 72 L.Ed. 408. 
and affirmed 48 act 53*6, 277 U.S. 
*4*24. 72 L.Ed. 939. 

43. U.S.—Ute Indians v. U. 8* 46 
Ct.Cl. 225. 

65 G.J. p 1398 note 39. 

44. U.S.—Benjamin v. U. a, 29 Ct. 
Cl. 417. 

45. U.a— Pennebaker v. U. a. 29 Ct 
CL 85. 

4A U. S.—Garland’s Heirs v. Choctaw 
Nation, CtCl., 41 act 579. 255 U. 
a 439, 66 L.BNL 1038. 

47. U. S.—Garland’s Heirs v. Choctaw 
Nation, supra. 

65 C.J. p 1398 nota 6a 
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§§ 155-157 UNITED STATES 


for fees for anyone except the attorneys of rec¬ 
ord. 48 

American Claims Commissioner . Under statutory 
provisions the American Claims Commissioner is 
authorized to fix attorney's fees. 4,9 

§ 156. Loyalty of Claimant 

A statute providing that a petition In the court of 
claims shall allege that the claimant had at all times 
borne true allegiance to the government and had not vol¬ 
untarily aided, abetted, or given encouragement to re¬ 
bellion against the government was held to be a perma¬ 
nent statute. 

A statute providing that a petition in the court 
of claims shall allege that the claimant has at all 
times borne true allegiance to the government and 
had not voluntarily aided, abetted, or given encour¬ 
agement to rebellion against the government was 
held to be a permanent statute. 50 Although con¬ 
gress might require proof of loyalty in fact as dis¬ 
tinguished from innocence in law,® 1 loyalty with¬ 
in the statute was established by a pardon, 52 or 
general amnesty, 53 granted by the president. An¬ 
other statute made it unlawful to pay claims accru¬ 
ing or existing prior to April 13, 1861, in favor of 
any person who promoted, encouraged, or assisted 
the rebellion. 54 

§ 157. Assignment of Claims 

The United States from time to time hat passed 
statutes either forbidding or regulating the assignment of 
claims against It. 

The United States from time to time has passed 
statutes either forbidding or regulating the assign¬ 
ment of claims against it. 56 Thus it is provided by 
statute, 31 U.S.C.A. § 203, that all transfers and as¬ 
signments made of any claim on the United States, 
or of any part or share thereof, or interest therein, 
whether absolute or conditional, and whatever may 
be the consideration therefor, and all powers of at¬ 


torney, orders, or authorities for receiving pay¬ 
ment of any such claim, or of any part or share 
thereof are absolutely null and void unless they are 
freely made and executed in the presence of at 
least two attesting witnesses, after the allowance of 
such a claim, the ascertainment of the amount due, 
and the issuing of a warrant for the payment 
thereof; and such transfers, assignments, and pow¬ 
ers of attorney must recite the warrant for payment 
and must be acknowledged by the person making 
them before an officer having authority to take ac¬ 
knowledgments of deeds, and must be certified by 
the officer; and it must appear by the certificate that 
the officer, at the time of the acknowledgment, read 
and fully explained the transfer assignment or 
warrant of attorney to the person acknowledging 
it. 136 The statutes by the very act of prohibiting 
assignments executed under the conditions therein 
set forth by necessary implication permit the as¬ 
signment of claims if m conformance with the stat¬ 
utes and the validity of those is recognized by the 
courts, and the United States held liable thereon, 57 
and assignments specifically describing a claim 
against the United States may pass it, or portions 
of it, to those who pay a value for it, and the first 
in order of time is first in right. 58 Although assign¬ 
ments of contracts with the government are pro¬ 
hibited, as discussed supra § 95, there is a distinc¬ 
tion between the assignment of a government con¬ 
tract and an assignment of a claim for money due 
under a contract m that while the former is void, 
and passes no title, legal or equitable, the latter 
passes title to the money due as though it were the 
sale of a chattel, 59 unless too vague or indefinite to 
do so. 60 Where an assignment of a claim by a cor¬ 
poration is not to operate until collection of the claim 
and before collection it ceases to be a going concern 
and its assets are impressed with a trust for its 
general creditors, so that it is no longer capable 


48. TJ.S —Chickasaw Nation v. U. S. 
121 Ct.Cl. 41. 

Jurisdiction, may not be conferred by 
oonsent of parties 

U.S—Chickasaw Nation v. U. S., su¬ 
pra. 

Motion to Intervene denied 

On an appeal from an order of the 
Indian Claims Commission denying 
appellants' right to intervene and 
claim a portion of the attorneys' fees 
allowed the attorneys of record by 
the Indian Claims Commission, the 
motions of appellees and defendant 
are allowed and the appeal dismissed. 
—Chickasaw Nation v. U. S., supra. 

49. TJ.S.—Lehigh Val. R. Co. v. Peas- 
lee, D.C. Pa., 47 F.Supp. 55. 


Decision construed 

U.S—Lehigh Val. R. Co. ▼. Peaslee, 
supra. 

50. U.S.—Lincoln v. U. S. f 49 CtCl. 
300. 

65 C.J. p 1388 note 90. 

51. TJ.S—Lincoln v. U. S., supra. 
5ft. U.S.—Houston v. U. 8., 49 Ct.Cl. 

318—Lincoln v. U. 8., 49 CtCL 300. 
58. TJ.S.—Lincoln v. U. S., supra. 

54. TJ.S.—Chesapeake, etc., R. Co. v. 
TJ. S., 20 CtCl. 49. 

65 C.J. p 1388 note 94. 

55. Bight to pr ese n t olalm held not 
barred 

U.S.—Wells Fargo Bank & Union 
Trust Co. v. U. S., D.C.Cal., 115 F. 
iSupp. 655—Kawneer Co. v. U. 8., 
100 CtCl. 523. 


56b TJ.S —Doyle v. C. L R, CCA.4. 

147 F.2d 769. 

65 C.J. p 1388 note 96. 

Statutory purpose 

The statute is for the protection of 
the United States—Bank of Califor¬ 
nia, National Ass'n v. C. L R., CC. 
A.9, 133 F.2d 428. 

57. U.S—Cavender v. U S, 6 CtCl. 
281—Lawrence v. U. S, 8 Ct Cl. 
•252. 

58L Pa.—In re Sibhald's Estate, 18 
Pa. 249. 

09. US.—In re McCord, 9 Ct.Cl 155, 
affirmed 95 U.S. 61, 24 L Ed. 371, 13 
CtCl. 515. 

90 . U.S.—Raines v. U. S.. 11 CtCl. 
648, 
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of preferring creditors, as considered in corpora¬ 
tions § 1385, the assignment is of no effect; 61 and 
where an assignment is ineffective, an attempted 
ratification after the corporation has ceased to 
exercise its functions is futile. 62 

§ 158 . -Assignments Prohibited 

Subject to some exceptions, the anti-assignment stat¬ 
ute prohibits the assignment of all claims against the 
United States whatever their nature. 


UNITED STATES §§ 157-158 

The prohibition against assignment before allow¬ 
ance, ascertainment, and warrant, unless controlled 
by some other statutory provision, 62 applies to 
claims generally against the United States whatever 
their nature, 64 and not merely to claims pending be¬ 
fore the executive departments. 65 In order to 
come within the prohibition there must be an exist¬ 
ing claim 66 which is made, but not yet allowed or 


•1. Tenn.—Mechanics* Bank A Trust 
Co. v. Knoxville. S. A E. Ry. Co, 
261 S.W. 906. 148 Tenn. 113. 

02. Tenn.—Mechanics’ Bank A Trust 
Co. v. Knoxville, 8. it E. Ry. Co., 
supra. 

63. U.S.—SStna Css. A Sur Co v. 
U. a. P. O. Dept.. C.A.N.Y.. 170 F. 
2d 409, affirmed 70 S.Ct. 207, 338 
U.S. 366. 94 L.Ed. 171. 

65 C.J. p 1398 note 8. 

Congressional Intent 
Congressional intent that anti-as¬ 
signment statute shall retain its op¬ 
erative effect in spite of the enact¬ 
ment of statutes such as the Suits in 
Admiralty Act and the Federal Tort 
Claims Act is evidenced by failure of 
congress to establish any general 
procedure for giving notice of assign¬ 
ment of claims against the govern¬ 
ment.—Ozanic v. U. 8, DC.4, 83 F. 
Supp. 4, affirmed. C.A. 138 F 2d 228. 
Federal Mules of Civil Procedure 
The Rules of Civil Procedure by 
their general provisions for all claims 
presented in the district court against 
any person have neither the intention 
nor the effect of setting aside the 
Anti-Assignment Act prohibiting as¬ 
signment of claims on the United 
States.—XJ. a v. Hill, C A Tex. 171 F 
2d 404. reheard 174 F 2d 61. 
Infringement of patent 
U.&—National Electric Signaling Co. 

v. U. 8.. 76 CLC1 54*5 
65 C.J. p 1388 note 8 [a]. 

Mexican Claim Act 
D.C.—Barber v. Vinson, 153 F2d 130, 
80 U.SApp.D.C. 325. 

Public Vessels Act 

(1) Suits pursuant to the Public 
Vessels Act have not been judicially 
exempted from the anti-assignment 
statute, but since they are to be con¬ 
ducted in accordance with the Suits 
in Admiralty Act, It may be assumed 
that If the anti-assignment statute is 
Inapplicable to the latter it is equal¬ 
ly inapplicable to the former.—Ozanic 
v. U. 8.. D.C.N.Y., 98 F.Supp. 4. af¬ 
firmed, a A., l m F.dd 228. 

(2) Where Yugoslav government 
nationalised a Yugoslav corporation 
owning vessel and thereafter assign¬ 
ed to English corporation the claim 
growing out of vessel's collision with 
Uhited States owned tanker and sub¬ 
sequently released claim In the lend- 


lease settlement with United States, 
the assignment would not be avoided 
on ground that lend-lease claims 
against Yugoslavia were in existence 
at time of assignment—Ozanic v. U. 
8.. C.A.N.Y., 188 F 2d 228 
Salts In Admiralty Act 

Under the Suits in Admiralty Act, 
assignees of claims may proceed in 
admiralty against the United States, 
notwithstanding provisions of statute 
relating to assignments of claims — 
Seaboard Fruit Co. v. U. S., D.C.N.Y., 
73 F.Supp 732 

Workmen’s Compensation lav 

Federal Assignment Act. prescrib¬ 
ing method by which claims on the 
United States may be assigned, did 
not apply to compensation insurer 
who became subrogee of employee 
Injured as result of negligence of 
post office department employee under 
New York Workmen’s Compensation 
Law, providing that failure of em¬ 
ployee to commence action against 
the United States within one year 
after accident operates as assignment 
of cause to insurer.—^Jtna Cas & 
Sur. Co. v. U. S.. P O Dept., C.AN 
Y, 170 F.2d 469, affirmed 70 S.Ct 
207. 338 U.S. 366, 94 L.Ed. 171. 

84. U.S.—U. S. v. Shannon, SC, 72 
SCt. 281, 296, 342 U.S 288, 96 L. 
Ed. 221—TJ. S. v. JBtna. Cas & Sur. 
Co. N.Y., 70 SCt. 207. 338 U.S 
366. 94 LEd 171. 12 A.L.R 2d 444— 
U S. v. Munsey Trust Co. of Wash¬ 
ington. D. C.. CtCI, 67 S.Ct 1599. 
322 U.S. 234. 91 L.Ed 2022—Nevens 
v. U. S. C.A Or, 212 F.2d 670— 
U. S. v. Hill, C.A.Tex., 171 F.2d 
404, reheard 174 F.2d 61—Ansorge 
v. C. I. R., C.CA2, 147 F.2d 489 
—U S. v. Burnette, D.CN.C., 103 
F Supp. ©45—Ozanic v. U. S., D.C.4, 
83 F Supp. 4, affirmed, C.A., 198 F 2d 
228—Niagara Fire Ins. Co. v. U. i 
S, D.C NY., 76 F.Supp. 950—Cas-! 
cade County, Mont., v. U. S, DC I 
Mont, 75 F. Supp. 850—National 
Campaign Committee v. Rogan, D.C. 
Cal., 6*9 F.Supp 679—B. F. Good¬ 
rich Co. v. U. S.. D.C.Oal., 48 F. 
Supp 453, affirmed, C.C.A., 135 F. 
2d 456. affirmed 64 S.Ct. 471, 321 
U.S. 126, 88 L.Ed 602, rehearing 
denied 64 SCt. 614, 321 U.S 803, 
98 L.Ed 1089—U. S. v. Certain 
Lands in Town of Highlands, 
Orange County. N. Y., D.C.N.Y., 46 
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F.Supp. 386—People of State of 
New York v. Hanley Milling Co.. 
D.C.Ohio, 41 FSupp. 844, affirmed. 
C.C.A., 123 F.2d 819—Maryland Cas. 
Co. v. Lincoln Bank A Trust Co., D. 
C.Ky., 18 F.Supp. 375—Pittman v. 
U. S.. 1T6 FSupp 676, 127 CtCI. 
173, certiorari denied 76 S.Ct 23, 

348 U.S 815. 99 LEd.-Royal 

Indem Co v. U S, 93 F.Supp 891. 
117 CtCI. 736—Wooton v. U. S., 86 
FSupp. 143, 114 CtCI 608. certio¬ 
rari denied 70 SCt 517. 339 U.S 
903, 94 LEd 1333—Hodes v. U. S. 
76 FSupp. 1021. Ill CtCI 370— 
Muir v. U. S, Ct.Cl., 3 F Supp. 619 
—Severin v. U. S., 99 CtCI. 435— 
Bolivar Cotton Oil Co. v. U. S.. 
95 Ct Cl. 192 

DC—Morgenthau v. Fidelity A De¬ 
posit Co of Maryland, 94 F.2d 632, 
68 AppDC 163—Conlon v. A dam- 
ski, 77 F.2d 397. 64 App.D.C. 274 
X Y —Rodd v. Kamen Products Co, 
89 N.Y.S.2d 406, 275 App Div. 855. 
Or.—Weyerhaeuser Timber Co. v. 
First Nat. Bank, 43 P.2d 1078, 150 
Or. 172. 

Tex—United Hay Co. v. Ford, 76 S. 
W 2d 480, 124 Tex 213, answers 
conformed to. CivApp, 81 S.W.2d 
776, error refused 
65 C J p 1388 note 9. 

Burden of proof 

A corporate payee suing indorsers 
of note executed by postal employee 
whose loan application provided that 
employee’s pay checks were to be 
held by treasurer of corporate payee 
had burden of proving that such pro¬ 
vision in application was invalid un¬ 
der federal statute providing that 
transfers and assignments of claims 
against the United States were Inval¬ 
id.—Richmond Postal Credit Union 
v. Booker, 195 S.E. 993, 170 Va. 129. 

65. U.S.—Martin v. U. S- 9 CtCI. 
64. 

68. U.S.—Martin v. National Surety 
Co, Mo.. 57 S.Ct. 581. 300 U.S. 588, 
81 L Ed. 822—National Refining Co 
v. U. S.. C.CJLMO., 160 F.2d 951— 
Pittman v. U. S., 116 F.Supp. 576, 
127 CtCI. 173, certiorari denied 75 
S.Ct. 23, 348 U.S. 815, 99 L.Ed. — 
—Town of Amherst ▼. U. 8.. D.C.N. 
Y.. 77 F.Supp. 80—U. S. v. Certain 
Lands In Town of Highlands, N. 
Y„ D.C.N.Y., 40 F.Supp. 962—Muir 
▼. U. S* CtCL, 8 F.Supp. 619. 
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ascertained, against the United States 67 and not 
against an officer thereof personally, 68 and the 
claim or a portion thereof must have been as¬ 
signed, 66 before the issuing of the warrant, 70 or 


allowance of the claim. 71 

The act applies moreover only to voluntary as¬ 
signments, 72 and not to assignments by operation 


D.C—Wardman v Leopold. 85 F.2d 
277, 66 AppDC. 111. 106 AL.R 
1487, certiorari denied 57 S.Ct. 33, 
299 U.S. 570. 81 L.Ed 420. 

Tex—United Hay Co. v. Ford, 76 S. 
W.2d 480, 124 Tex. 213, answers 
conformed to, Civ.App., 81 SW.2d 
776, error refused 

Vt.—Button's Estate v. Anderson, 28 
A.2d 404, 112 Vt. 531, 143 A.L.R 
195. 

65 C.J. p 1389 note 11. 

A “claim against the United 
States** within statute making void 
all transfers and assignments of any 
claim on the United States is a right 
to demand money or property from 
the United States which may be pre¬ 
sented by the claimant to some de¬ 
partment or officer of the United 
States or may be prosecuted in the 
court of claims. 

U.S —Rosecrans v. William S Lozier, 
Inc. CCAMo, 142 F.2d 118. 

Va.—Richmond Postal Credit Union 
v Booker. 195 S E 663, 170 Va. 129. 
65 C.J. p 1389 note 11 £b]. 

07. U.S.—Martin v. National Surety 
Co, Mo., 57 SCt. 531, 300 U.S 588, 
81 L Ed. 822—National Refining Co. 
v. U. S., C.C.A.MO., 160 F 2d 951— 
Wardman v. Leopold, 85 F.2d 277, 
66 App D.C. Ill, 106 A.LR. 1487, 
certiorari denied 57 S.Ct. 33, 299 
U.S. 570, 81 LEd 420—Town of 
Amherst v. U. S.. DC.N.T, 77 F. 
Supp. 80—U. S. v. Certain Lands 
in Town of Highlands. N. T., D.C. 
N.T., 49 F.Supp. 962—Pittman ▼. U. 

5., 116 F.Supp. 576, 127 Ct.Cl. 173, 

certiorari denied 75 SCt. 23, 348 
U.S. 815, 99 LEd.-—Muir v. U 

8., Ct.Cl. 3 F Supp 619. 

D.C.—American-Mexican Claims Bu¬ 
reau v. Morgenthau, D.C., 26 F. 
Supp. 904. 

Okl —Correll v. Holt, 132 P.2d 953, 
191 Okl. 622 

Tex.—United Hay Co. v. Ford, 76 S. 
W.2d 480, 124 Tex. 213, answers 
conformed to, Civ.App., 81 S.W.2d 
776, error refused. 

Vt.—Button's Estate v. Anderson, 28 
A.2d 404, 112 Vt. 531, 143 A.L.R. 
195. 

65 C.J. p 1389 note 12. 

laid mot “claims against the UfcftM 

(1) The rights of claimants to dis¬ 
tributive portion of money paid into 
the United States Treasury by Mexi¬ 
can government under Special Claims 
Convention are not “claims against 
the United States" within statute re¬ 
lating to transfer and assignment of 
any “claim upon the United States." 
—American-Mexican Claims Bureau 


v. Morgenthau, D.C.D.C., 26 F.Supp. 
904 

(2) Where attorneys agreed to 
prosecute claim before American- 
Mexican Claims Commission against 
the Republic of Mexico for death of 
client's husband for a percentage of 
the recovery and Mexico paid to 
United States Treasury for the ben¬ 
efit of client as sum in satisfaction 
of her claim, contingent fee contract 
was not invalidated by statute mak¬ 
ing void all assignments of claims 
on the United States, since the Unit¬ 
ed States had no interest in funds 
held as trustee for client—Correll v. 
Holt, 132 P 2d 953, 191 Okl. 622. 

6ft. U.S —Douglas v. Wallace, N C, 

16 S.Ct. 485, 161 U.S. 346, 40 L Ed 

727. 

65 C.J. p 1389 note 13. 

08. U.S.—Tracts of Land, etc. v. U. 

S, C.A.Ohio, 177 F 2d 967. 

65 C.J. p 1389 note 14. 

BEftld mot assignment 

<1) Where at time government 
took possession of property under j 
order of possession, legal title was 
in landlord with a lease and option to 
purchase in tenant, option of pur¬ 
chase became an interest which In¬ 
hered in the land, and doctrine of 
equitable conversion applied, and, 
when tenant subsequently exercised 
option to purchase, claim for com¬ 
pensation from government ran to 
tenant, and there was no assignment 
barred by the Anti-Assignment Stat¬ 
ute—Tracts of Land, etc., v. U. S, 
supra. 

(2) Where contractor entered into 
a unit-price contract with the gov¬ 
ernment for the construction of a 
lock and dam across the Allegheny 
River, and on appointment of receiv¬ 
ers for the contractor, during prog¬ 
ress of the work, plaintiff, as surety 
on contractor's performance bond, 
entered into a supplemental contract 
with the government and the receiv¬ 
ers to take over and complete the 
work in accordance with the original 
contract; supplemental contract did 
not amount to an assignment by the 
receivers of a claim against the gov¬ 
ernment—Fidelity 4b Deposit Co. of 
Md. v. U. S. f 103 Ct.Cl. 340. 

(3) A postal employee's agreement 
that his monthly checks were to be 
held by treasurer of corporate payee 
of note executed by employee for 
monthly payments on note was not a 
"transfer" or "assignment" of a 
"claim" against the United States 
within statute providing that trans¬ 
fers and assignments of claims 
against the United States were void, 
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notwithstanding treasurer knew 
when loan was made that an assign¬ 
ment of a claim against the United 
States was invalid unless certain 
formalities were complied with.— 
Richmond Postal Credit Union v. 
Booker. 196 S E. 663, 170 Va. 129. 

(4) Where obligation of the United 
States, as lessee, to make repairs of 
leased dwelling as required by lease 
was not finally violated by the Unit¬ 
ed States until after transfer of lease 
to third person, who bought dwelling 
from lessor, right of action against 
the United States accrued directly 
to the third person, and therefore 
there was no violation of the anti¬ 
assignment statute dealing with 
claims on the United States—Singer 
v. U S. CtCl, 116 F.Supp. 166. 

(6) Other transactions see 65 C.J. 
p 1389 note 14 [a], [b]. 

70. Kan —Farmers' Nat. Bank v. 
Robinson, 53 P. 762. 59 Kan 777, 
affirmed 20 S Ct. 1027, 176 U.S. 681. 
44 LEd 637. 

65 C.J p 1389 note 15. 

71. U.S.—U. S. v. Shannon, SC, 72 
SCt. 281, 286, 342 U.S. 288, 96 L 
Ed. 321 

65 C J. p 1389 note 16. 

72. U.S—U S. v. Shannon, S.C, 72 
S Ct 281. 286. 342 U S. 288, 96 LEd. 
321—U. S v. AEtna Cas. 4b Sur Co. 
NT. 70 SCt 207. 338 U.S. 366. 94 
LEd. 171. 12 ALR.2d 444—State 
Farm Mut. Liability Ins. Co v U. 
S. C. A Maas. 172 F.2d 737—U S. 
v South Carolina State Highway 
Dept.. C.A.S.C, 171 F.2d 893—U. S. 
v. Hill, CJLTex., 171 F.2d 404. re¬ 
heard 174 F 2d 61—Employers* Fire 
Ins. Co. v. U. S, C.C.ACal., 167 F. 
2d 665—Sherwood v. U. S.. C.CA 
N T., 112 F 2d 587, certiorari grant¬ 
ed U S. v. Sherwood, 61 S.Ct. 171. 
311 U S. 640, 85 L.Ed. 408, reversed 
on other grounds 61 S.Ct. 767, 312 
U.S. 584, 85 L Ed. 1068—-Town of 
Amherst v. U. S., DCN.T., 77 F. 
Supp. 80—Niagara Fire Ins. Co. 
v. U. S., D.CN.Y.. 76 F.Supp. 850 
—Grace, to Use of Grangers Mut 
Ins. Co., v. U. S., D.C.Md , 76 F. 
Supp. 174—Wojcluk v. U. S.. D.C, 
Wis., 74 F Supp. 914—New Rawson 
Corp. v. U. S., D.C.Mass., 65 F. 
Supp. 291—Bolivar Cotton Oil Co. 
v. U. S. 95 Ct.Cl. 182—National 
Electric Signaling Co. v. U. S, 76 
Ct.Cl. 645—Davis Sewing Machine 
Co. v. U. S. 60 CtCl 201. 

66 C.J. p 1389 note 17. 

Keld sot “involuntary” assignment 
U.S.—Ozanio V. U. fi* CJLN.T„ 168 
F.2d 221. 
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of law 73 and the passing of claims to heirs, devisees, 
or assignees in bankruptcy, 74 or assignees for the 
benefit of creditors, 76 or to assignees in insolven¬ 
cy; 76 and a purchase of a claim at a sale of the 
assets of a bankrupt, 77 or a transfer in conjunction 
with a change of corporate structure, 73 is not within 
the statute. An assignment of claims to a corpora¬ 
tion by its subsidiaries is within the statute, 79 and a 
voluntary mortgage for the security of a debt, finally 


completed and made absolute by judicial sale, comes 
within the prohibition of the statute. 30 The stat¬ 
ute does not interfere with the equitable doctrine 
of subrogation, 31 although it has been held that 
subrogation is of the same nature as assignment, 
and is not permitted. 32 

Assignment to attorney. The statute applies to 
an assignment of a portion of the claim to an at¬ 
torney for his services in prosecuting the daim, 33 


73. U.S.—-U. S. v. Shannon. S.C., 72 
set. 281. 286. 342 US 288. 96 L 
Ed 321—U. S. v. JEtna Cas & Sur 
Co. N.T. 70 SCt. 207, 338 US 
366. 94 LEd. 171, 12 ALR2d 444 
—Malman v. U S. CANY. 202 
F 2d 483. rehearing- denied 207 F 
2d 897—Tracts of Land, etc. v U 
S. C A Ohio. 177 F 2d 967—State 
Farm Mut. Liability Ins Co. v U 
S. C A Mass.. 172 F.2d 737—U S. 
v. South Carolina State Highway 
Dept. CASC.. 171 F 2d 893—U. S 
v Hill. C A.Tex.. 171 F2d 404. re¬ 
heard 174 F 2d 61—Employers’ Fire 
Ins. Co. v. U. S.. C.C A.Cal., 167 F 
2d 656—Sherwood v. U. S., CC.A. 
N.Y., 112 F 2d 587, reversed on 
other grounds 61 S Ct. 767. 312 
U S 584. 85 L Ed 1058—In re Pot- 
tasch Bros. Co.. C.CA.N.Y, 79 F. 
2d 613—Wells Fargo Bank A Union 
Trust Co v. U. S.. D C.CaL, 115 F. 
Supp. 655—Town of Amherst v. U. 
S. DCN.Y. 77 F Supp. 80—Niag¬ 
ara Fire Ins. Co . v. U. S.. D C N. Y , 
76 F Supp. 850—Grace, to Use of 
Grangers Mut. Ins. Co., v U. S, 
D.C Md„ 76 F.Supp. 174—Wojciuk 
v. U S. D.CWis., 74 F Supp 914 
—New Rawson Corp v. U. S . D.C. 
Mass, 55 FSupp. 291—B F. Good¬ 
rich Co. v. U S. DC Cal. 48 F. 
Supp 453, affirmed 135 F 2d 456. 
affirmed. CCA, 64 S.Ct. 471. 321 
US 126, 88 LEd. 602, rehearing 
denied 64 SCt 614, 321 U.S 803. 88 
LEd. 1089—Roomberg v. U. S, D. 
C Pa.. 40 F.Supp. 621—Singer v. 
U. S.. CtCl., 115 FSupp. 166— 
Mitchell Canneries v. U. S, 77 F. 
Supp. 498. Ill Ct Cl. 228—Pantex 
Pressing Mach. v. U. S, 71 F Supp 
859, 108 Ct.Cl. 724—Bolivar Cotton 
Oil Co v. U. S, 95 CtCl 182—Na¬ 
tional Electric Signaling Co. v. U 
S.. 76 Ct Cl. 645—Davis Sewing 
Machine Co. v. U. S . 60 Ct Cl. 201. 

DC—Morgenthau v. Fidelity A De¬ 
posit Co of Maryland, 94 F.2d 632, 
68 App D C. 163. 

Tex—United Hay Co. v. Ford, 76 S 
W 2d 480, 124 Tex. 213, answers 
conformed to, Civ.App., 81 S.W.2d 
776. error refused 

65 C.J. p 1389 note 18. 

TOM transfer hr operation of law 
Nationalisation of vessel's corpo¬ 
rate owner by Yugoslav government 

must be accorded respect, since Yu¬ 
goslav government la recognised by 


the United States, and such nationali¬ 
zation must be considered as a trans¬ 
fer by operation of law within ex¬ 
ception to statute declaring void all 
assignments of claims against the 
United States.—Ozanic v. U. S., DC 
NY. 83 FSupp. 4 , affirmed, CJL, 188 
F 2d 228 
Attorney's lien 

Attorney’s lien on funds allegedly 
due client from the United States 
was in nature of an assignment by 
operation of law, and thus, was not 
such an assignment as is contemplat¬ 
ed by Federal Anti-Assignment Stat¬ 
ute—Malman v U. S. C.A.NY., 202 
F.2d 483, rehearing denied 207 F.2d 
897. 

65 C.J. p 1389 note 18 [d]. 

74L U.S.—U. S. v Shannon, SC. 72 

set. 281, 286, 342 US 288. 96 LEd 
321—U. S. v. Hill. C.A Tex. 171 F. 
2d 404. reheard 174 F 2d 61—In re 
Pottasch Bros. Co.. C.C.A.N Y., 79 
F 2d 613—Roomberg v U. S. DC. 
Pa, 40 F.Supp. 621—Singer v. U. 
S . Ct Cl. 115 F Supp. 166—Bolivar 
Cotton Oil Co. v. U. S.. 95 Ct.Cl. 
182—Davis Sewing Machine Co. v. 
U. S , 60 Ct Cl 201. 

65 C J p 1390 note 19. 

75. US—U. S. v. Shannon. S.C., 72 
SCt 281, 286, 342 US. 288. 96 L Ed 
321—Ozanic v. U. S.. DC.NY., 83 
F Supp. 4. affirmed, C A., 188 F.2d 
228—Singer v. U. S.. Ct.Cl., 115 F. 
Supp 166 

65 C.J p 1390 note 20. 

76. U S —Roomberg v U. S , D C Pa., 
40 FSupp. 621—Bolivar Cotton Oil 
Co v U S. 95 CtCl. 182. 

65 C J. p 1390 note 21. 

77. US.—McKay v. U. S., 27 CtCl. 
422. 

78. US—Ozanic v U. S. DCNY., 
83 F Supp 4, affirmed, C A.. 188 F. 
2d 228—Pantex Pressing Mach v 
U. S., 71 F.Supp 859, 108 CtCl. 724 
—Kawneer Co. v. U. S„ 100 CtCl. 
523 

65 C J p 1390 note 23. 

Transfer from corporation to part¬ 
ners 

Where claim against the United 
States was transferred from corpora¬ 
tion to partners who were the sole 
and only stockholders of the corpora¬ 
tion, and claim together with a claim 
of the partnership Itself passed to 
corporation when business of part¬ 
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nership was reincorporated, the 
transfers were not invalid under 
statute prohibiting assignment of 
claims on the United States—Mitch¬ 
ell Canneries v. U. S., 77 F.Supp. 498, 
111 Ct.CL 228. 

79. U S —Packard Motor Car Co. ▼. 
U. S., 59 CtCl 354 

80. U S.—Flint, etc, R Co v U. S.. 
CtCl, 5 S.Ct 368. 112 US 737. 28 
LEd 862—St Paul, etc. R. Co. v. 
U. S. 6 SCt 366. 112 U.S. 733, 
28 L Ed 861. 20 Ct Cl 523 

81. U S —U S v. A2tna Cas. A Sur 
Co, NY. 70 SCt. 207. 338 US. 366, 
94 LEd. 171. 12 ALR.2d 444— 
American Fidelity A Cas. Co v. 
All Am Bus Lines. CAOkl, 179 
F 2d 7—State Farm Mut. Liability 
Ins Co. v. U S, C A Mass.. 172 
F 2d 737—U S. v. South Carolina 
State Highway Dept. CASC., 171 
F.2d 893—National Am. Fire Ins. 
Co of Omaha v. U. S.. C.A.Cal. 171 
F.2d 206—Old Colony Ins Co. v. U- 
S, C A Ohio. 168 F 2d 931—In re 
Cummins Const Corp., DC.Md.. 81 
FSupp 193—Town of Amherst v. 
U S., D.CNY. 77 FSupp. 80— 
Insurance Co of North America v. 
U S.. DCVa, 76 FSupp. 951—Ni¬ 
agara Fire Ins. Co v. U. S., D.C.N. 
Y, 76 FSupp 850—Grace, to Use 
of Grangers Mut Ins Co, v. U. 
S, DCMd, 76 FSupp. 174—Woj¬ 
ciuk v U S, DCWis. 74 F.Supp. 
914—American Tobacco Co v. U. 
S, 32 CtCl 207, affirmed 17 S.Ct. 
619, 166 U S. 468, 41 L Ed 1081, 32 
Ct.Cl. 624. 

82. US—Beuick v. U. S., DC.Tex. f 
74 F Supp 730 

83. US —Martin v National Surety 

Co, Mo, 57 S Ct 531, 300 U.S. 588, 
81 LEd. 822—Ansorge v. C. I. R., 
CCA 2, 147 F 2d 459—Pittman v. 
U S, 116 FSupp. 576, 127 Ct.CI. 
173, certiorari denied 75 S.Ct. 28, 
348 U.S. 815, 99 LEd. -. 

D.C —Conlon v. Adamski, 77 F.2d 397, 
64 APP.D.C. 274. 

65 C.J. p 1390 note 17. 

Private act 

Contingent ffee contract under 
which attorneys were to prosecute 
claim against the United States was 
not invalid because violative of stat¬ 
ute prohibiting assignment of any 
claim against the United States 
where private get ordering payment 
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and to a contract whereby the attorney is given a 
lien on the claim or warrant for his compensation, 84 
but not to a mere personal contract for a contingent 
fee, 85 or fof compensation. 86 

Federal control of railroads . Under the provi¬ 
sion of the Federal Control Act, authorizing suits 
and providing that no defense should be made on 
the ground that the carrier was an instrumentality 
of the federal government, claims against the United 
States railroad administration were not within the 
statute relative to the assignment of claims against 
the United States, 8 ^ even though prosecuted after 


the termination of federal control. 88 

Bank, trust company, or other financing institu¬ 
tion. Under the statute, 31 U.S.CA. § 203, claims 
against the United States or any agency or depart¬ 
ment thereof for money which is due or is to be¬ 
come due, under a contract providing for payments 
aggregating one thousand dollars or more, may be 
assigned to a bank, trust company, or other financ¬ 
ing institution, including any federal lending agen¬ 
cy. 89 An assignment of claims against the United 
States made to a contractor’s surety does not consti¬ 
tute a valid assignment. 90 The assignment by gov- 


of claims specifically authorized a 
ten per cent fee as provided by con¬ 
tract—Hollister v. Ulvi, 271 N.W. 
493, 199 Minn. 269. 

84. U.S—Pittman v. U. S, 116 F 

Supp. 576, 127 Ct Cl. 173. certiorari 
denied 75 S Ct. 23. 348 U.S. 816, 99 
L.Ed. - 

65 C J p 1390 note 28. 

85. U.S—Nutt v. Knut, Miss., 26 S. 
Ct 216. 200 U S. 13, 50 D.Ed. 348. 

65 C.J. p 1390 note 29. 

88. Fla.—King v. Pons, 81 So. 619, 
77 Fla. 383. 

87. U S.—Pullen v. Morgenthau, C.A. 
N.Y., 73 F.2d 281. 

Kan.—Stephens v. Davis, 36 P.2d 
316, 140 Kan. 220, certiorari denied 
Morganthau v. Stephens, 55 S Ct 
542, 294 U.S 720. 79 DEd. 1252. 
time extended for hearing 55 S.Ct 
652. 

65 C.J. p 1390 note 33. 

88. U.S.—Empire Refining Co. ▼. 
Davis. DCOkl, 6 F.2d 305. 

Kan.—Stephens v. Davis, 36 P.2d 316, 
140 Kan. 220, certiorari denied 
Morganthau v. Stephens, 55 S Ct 
542, 294 U.S. 720, 79 I. Ed. 1252, 
time extended for rehearing 55 S. 
Ct 652. 

89. U.S—General Cas. Co. of Amer¬ 
ica v. Second Nat. Bank of Hous¬ 
ton. C.A.Tex.. 178 F.2d 679. 

Construction 

The Assignment of Claims Act of 
1940 should be construed so as to 
carry out purpose of congress, which 
was to encourage private financing 
of government contracts.—Central 
Bank v. U. S.. CtCl., 73 S.Ct. 917, 345 
U.S. 639, 97 L Ed. 1312. 

Purpose 

(1) The purpose of 1940 amend¬ 
ment to Assignment of Claims Act 
was to facilitate financing of war 
contracts.—U S v. Hadden, C.A Ohio, 
192 F.2d 327—General Cas. Co. of 
America v. Second Nat. Bank of 
Houston, C.ATex., 178 F.2d 679— 
Waxman v. U. S. t 112 F.Supp. 570, 
125 Ct.CL 464—Royal Indem. Co. v. 
U. S., 93 F.Supp. 891. 117 Ct.Cl. 736. 

<2) A primary purpose of statute 
regulating assignments of moneys 


due from government was to keep 
government from being embroiled in 
controversies between contractors, 
assignees, and creditors, but it also 
has incidental effect of protecting as¬ 
signee bank or other financing insti¬ 
tution which complies with statute.— 
Coconut Grove Exchange Bank v. 
New Amsterdam Cas. Co., C.C.A. 
Wash., 149 F.2d 73. 

Conditions 

(1) The right to assign a debt or 
claim arising under a contract with 
the United States may be granted or 
withheld by congress, and congress 
has the power to attach such condi¬ 
tions as it sees fit to the grant of a 
right to assign—McKenzie v. Irving 
Trust Co. 55 N.E.2d 192. 292 N.Y. 347, 
affirmed 65 S.Ct. 405, 323 U.S. 365. 89 
Li Ed 305. 

(2) Congress, in attaching condi¬ 
tions to contractor’s right to assign 
claims against the United States, 
had no intention to dictate to con¬ 
tractor what he should do with mon¬ 
eys received on his contract and aft¬ 
er contractor has fully complied with 
conditions, the purpose of imposing 
any limitation on contractor's free¬ 
dom to assign claims is fulfilled and 
government has no interest in any 
controversy between successive as¬ 
signees of fund or claim or between 
persons asserting conflicting liens in 
the fund.—McKenzie v. Irving Trust 
Co., supra. 

(3) Under statute permitting as¬ 
signment of contractor's claims 
against the United States on compli¬ 
ance with certain conditions, an as¬ 
signment, at least as between parties 
thereto, effects an Inchoate transfer 
of the assigned rights or property, 
even though there must thereafter 
be compliance with the statutory con¬ 
ditions before the assignment be¬ 
comes enforceable.—McKenzie v. Irv¬ 
ing Trust Co., supra. 

Beoovery of erroneous payments 

Where financial institution made 
loans to manufacturer, and the gov¬ 
ernment made payments to the finan¬ 
cial Institution on the assigned con¬ 
tract by mistake when nothing was 
owing thereunder, the government 
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could not recover such payment—U. 
S. v. Hadden. C.A.Ohio, 192 F.2d 827. 
Assignments held valid 
U.S.—General Cas. Co. of America 
v. Second Nat. Bank of Houston, C 
A.Tex., 178 F.2d 679—Coconut 
Grove Exchange Bank v. New Am¬ 
sterdam Cas. Co., C.C.A.Fla. f 149 
F.2d 73. 

Bank's assigns# held entitled to re¬ 
cover 

Where government contractor as¬ 
signed to bank ninety per cent of 
amounts to be received by contractor 
from the government as payment of 
amounts lent to contractor by bank to 
enable contractor to perform the con¬ 
tract, and thereafter the contractor 
defaulted and the government pro¬ 
cured others to finish the work, and 
contractor's surety was required to 
pay certain sums of money, assignee 
of bank, rather than surety, was en¬ 
titled to money which represented 
what was owing by the government 
on final settlement.—General Cas. Co. 
of America v. Second Nat Bank of 
Houston, C.ATex., 178 F.2d 679. 

90. U.S.—General Cas. Co. of Amer¬ 
ica v. Second Nat. Bank of Hous¬ 
ton, supra. 

Assignments held void 

Assignment by government con¬ 
tractor to surety of all moneys that 
might be due under contract at time 
of default was not within permissive 
terms of Assignment of Claims Stat¬ 
ute of 1940. because not made to a 
bank or other financing institution, 
and assignment was void as against 
the United States under original anti¬ 
assignment statute —Royal Indem. 
Co. v. U. K, 93 F.Supp. 891, 117 Ct. 
Cl. 786. 

Payments to subcontractors 
Assignments by contractor to its 
surety on performance bond and bond 
to pay for labor and materials, of 
any funds due from the United States 
when surety should be compelled to 
fulfill bond obligations, was void 
where surety never attempted to as¬ 
sert any rights under assignment, 
and therefore allowance of surety's 
claim for amount which it was re¬ 
quired to pay to subcontractors on 
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eminent contractors to a surety of moneys that 
might be due under a contract at the time of default 
creates in the surety an equity in any proceeds of 
the contract, which can be dissolved only when the 
contractor has met all obligations secured by the 
bonds. 91 It has been held that where a claim 
against the United States is assigned, under an ex¬ 
ception to the anti-assignment statute, the assignee 
acquires the rights possessed by the assignor, 92 but 
the assignee acquires no greater rights with respect 
to the payment of claims arising under the assigned 
contract than its assignor. 99 


UNITED STATES §§ 158-159 

§ 159 . -Effect of Assignment 

The anti-assignmerit statute renders an assignment 
of a claim inoperative whether it Is sought to enforce 
the claim against the United States by presentation to 
the accounting officers or otherwise, and the assignee may 
not maintain an action against the government thereon. 

The anti-assignment statute renders an assign¬ 
ment of a claim inoperative whether it is sought 
to enforce the claim against the United States by 
presentation to the accounting officers or other¬ 
wise, 94 and the assignee may not maintain an action 
against the government thereon." While some cas- 


default of contractor, out of fund 
awarded to contractor from the Unit¬ 
ed States after contractor was ad¬ 
judged a bankrupt, was not void on 
ground that it violated provision of 
Assignment of Claims Act declaring 
void all assignments of claims 
against the government prior to al¬ 
lowance.—In re Cummins Const. 
Corp , DCMd., 81 F.Supp. 193. 

91. U.S.—Royal Indem. Co. v. U. 8.. 

93 F.Supp 891, 117 CtCl. 736. 
Bqultalde rights of surety 

(1) Where surety on government 
contractor's bond did not perfect the 
assignment of money to become due 
to contractor from the government by 
giving notices and procuring the con¬ 
sent as required by the Federal As¬ 
signment of Claims Act, and surety 
did not receive proceeds of contract 
which were paid to contractor’s credi¬ 
tor which had no notice of the prior 
assignment of the surety, the credi¬ 
tor was entitled to retain the as¬ 
signed money which he received 
without notice of the prior assign¬ 
ment to the surety.—McKenzie v. 
Irving Trust Co.. 66 S.Ct 405. 323 
U.S. 366. 89 L Ed. 306. 

(2) A surety, in writing govern¬ 
ment contractor's bond, does so in 
light of statute permitting assign¬ 
ment to bank or other financing in¬ 
stitution of amounts payable under 
contract, and will be held to have 
accepted Its applicable provisions — 
Coconut Grove Exchange Bank v. 
New Amsterdam Cas. Co., C C A.Fla., 
149 F.2d 73. 

(3) The surety of a defaulting 
government contractor showed no 
equity superior to right of bank to 
which government, pursuant to con¬ 
tractor's assignments, paid funds 
due under construction contract, un¬ 
less surety showed that money lent 
by bank was not used to pay for la¬ 
bor or material, constituting obliga¬ 
tions for which surety would have 
been liable.—Coconut Grove Ex¬ 
change Bank v. New Amsterdam Cas. 
Co., supra. 

(4) Bank which financed govern¬ 
ment contractor was charged with 
knowledge of law requiring payment 
and performance bonds of all govern¬ 


ment contractors, and when it took 
its assignment and advanced its 
money after contract had been enter¬ 
ed into, it was put on notice as to 
possibility of an equity possessed by 
surety in proceeds of contract —Roy¬ 
al Indem. Co. v. U S, 93 F Supp 891, 
117 Ct Cl 736. 

Statute held to contemplate only one 
assignment 

Fact that government, under con¬ 
struction contractor's assignments to 
bank, paid bank more than amount 
due bank was not ground for com¬ 
plaint by contractor's surety, since 
statute contemplates assignment to 
only one party, covering all amounts 
payable under contract.—Coconut 
Grove Exchange Bank v. New Am¬ 
sterdam Cas. Co., C.C.AFla., 149 F. 
2d 73. 

90 . U.S.—Central Nat Bank of 
Richmond, Va. v. U. S.. 91 F.Supp. 
738, 117 CtCl. 389. 

Eights of assignee 

(1) Effect of enactment of Assign¬ 
ment of Claims Act of 1940 was to 
place government in same position as 
that of any ordinary debtor, and 
therefore when question with respect 
to assignments as they affect gov¬ 
ernment arise, general law of assign¬ 
ments mnst govern.—Central Nat. 
Bank of Richmond, Va. v. U. S., su¬ 
pra. 

(2) Where claim under public con¬ 
tract was assigned and government 
received timely notice of such as¬ 
signment, ministerial officers such as 
central disbursing officer could not 
thereafter arbitrarily and without 
notice to assignee pay money over 
to assignor.—Central Nat. Bank of 
Richmond, Va. v. U. S., supra. 

93. U S.—Rhode Island Discount Co. 
v. U. S. f CtCl., 94 F.Supp. 669- 
Royal Indem. Co. v. U. S., 93 F. 
Supp 891, 117 CtCl. 736—Wooton 
v. U. S., 86 F Supp. 143, 114 Ct.Cl. 
608. certiorari denied 70 S.Ct 517, 
339 U S. 903, 94 L Ed. 1333—Hardin 
County Sav Bank v. U. S., 65 F. 
Supp. 1017, 106 CtCl. 577—Modern 
Indus. Bank v. U. S., 101 CtCl. 
808. 

94. U.S—U. S. v. Shannon, S.C M 72 
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S Ct. 281. 288, 342 U.S. 288, 86 UBd. 
321—U. S v. -/Etna Cas. 4k Sur. Co., 
N Y., 70 S Ct 207, 338 U S. 366, 94 
L.Ed. 171, 12 A.L R 2d 444—U. 8. 
v Munsey Trust Co of Washing¬ 
ton. D C., CtCl, 67 SCt 1599. 332 
U.S. 234, 91 L. Ed. 2022—Ansorge v. 
C. I. R.. C.C.A2. 147 F.2d 459— 
Rosecrans v. William S. Lozier, 
Inc. C.C A Mo, 142 F.2d 118—Cali¬ 
fornia Bank v. U. S. Fidelity 4k 
Guaranty Co., C.C.ACal, 129 F.2d 
751—Cascade County, Mont, v. 
U. S.. DC Mont. 75 F.Supp. 850- 
National Campaign Committee 
Rogan, DC.Cal., 69 F.Supp. 679— 
Maryland Cas Co. v. Lincoln Bank 
4k Trust Co., D.C.Ky., 18 F.Supp. 
376—Royal Indem. Co. v. U. 8., 98 
F.Supp. 891, 117 CtCl. 736—Sever- 
in v. U. S. f 99 Ct Cl. 435—Bolivar 
Cotton Oil Co. v. U. S., 95 CtCl. 
182. 

D.C.—Conlon v. Adamski, 77 F.2d 397, 
64 App D C. 274. 

Or.—Weyerhaeuser Timber Co. v 
First Nat Bank, 43 P 2d 1078, 156 
Or. 172. 

Va.—Richmond Postal Credit Union 
v. Booker. 195 S.E. 663, 170 Va. 129. 

65 CJT. p 1390 note 36. 

95w U.S.—U. S. v. Shannon. S.C., 72 
S.Ct 281. 286, 342 U.S. 288. 96 I* 
Ed. 321—U. 8. v. ADtna Cas. 4k Sur. 
Co.. N.Y., 70 S.Ct 207, 338 U.S. 
366, 94 L.Ed. 171. 12 A.L.R.24 444 
—U. S. v. Munsey Trust Co. of 
Washington, D. C, CtCl., 67 S.Ct 
1599, 332 U.S. 234. 91 I*Ed. 2022— 
Ansorge v. C. X. It, C.CLA.2, 147 F. 
2d 459—California Bank v. Fidel¬ 
ity 4k Guaranty Co., C.CLA.CaL, 129 
F.2d 751—Cascade County, Mont., 
v. U. S., D.CMont, 76 F.Supp. 860 
—National Campaign Committee v. 
Rogan, D.QCaL, 69 F.Supp. 679— 
Royal Indem. Co. ▼. U. 8.. 93 F. 
Supp. 891. 117 CtCL 736—Severizs 
▼. U. S„ 99 CtCL 436—Bolivar Cot¬ 
ton Oil Co. v. U. 8., 95 CtCL 182. 

D.C.—Conlon ▼. Adamski, 77 F.2d 
397, 64 APP.D.C. 274. 

Or—Weyerhaeuser Timber Co. ?. 
First Nat Bank, 43 P.2d 1078, 160 
Or. 172. 

Va—Richmond Postal Credit Union 
v. Booker, 105 8.E. 668. 170 Va. 129. 

65 C.J. p 1390 note 86. 
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es lean toward the conclusion that such assign¬ 
ments being in contravention of the statutes are 
void as against others as well as the United States, 96 
and that the assignor may repudiate the assignment 
at any time before actual payment and bring an ac¬ 
tion in his own name, 97 the statute was passed to 
protect the government and to prevent frauds on 


the treasury, 98 and not to protect the parties to the 
assignment," and the courts have recognized in 
many instances assignments of claims not yet al¬ 
lowed, when to do so would not be subversive of 
public policy or within the evil which the statute was 
passed to prevent. 1 Thus, it has been held that 
the statute does not affect the rights of an assignee 


90. U.S.—U. S. v. JEtnn. Cas & Sur. 
Co. N.Y., 70 S.Ct. 207, 338 US 
366, 94 L.Ed. 171. 12 A L R.2d 444 
—Cascade County, Mont., v. U. S., 
D.C.Mont, 75 F.Supp. 850. 

Or.—Weyerhaeuser Timber Co. v. 
First Nat. Bank. 43 P.2d 1078, 150 
Or 172. 

65 C.J. p 1390 note 37. 

97. U.S.—Belt's Ex’x V. U. S., 15 Ct 
CL 92. 

98. U.S.—TJ. S. v. Shannon. S.C., 72 
S.Ct. 281, 286. 342 U.S. 288. 96 L Ed 
821—U. S. v. jEtn& Cas & Sur. Co., 
N.Y.. 70 S.Ct. 207, 338 U.S. 366, 94 
LEd. 171, 12 A.LR2d 444—Mc¬ 
Kenzie v. Irving Trust Co, N.Y., 
66 S.Ct. 405, 323 U S. 365. 89 L Ed. 
305—Martin v. National Surety 
Co., Mo, 67 S.Ct 531, 300 US. 588, 
81 LEd. 822—U S. v. HilL CA. 
Tex, 171 F2d 404, reheard 174 F. 
2d 61—National Refining Co v. U. 
S., CCA Mo.. 160 F.2d 951—U. S. v. 
Crain. C C A.Ark, 151 F 2d 606, cer¬ 
tiorari denied 66 S Ct. 817, 327 U.S. 
792. 90 LEd 1019—Rosecrans v. 
William S Lozier. Inc.. CCAMo., 
142 F.2d 118—Bank of California, 
National Ass*n v. C. I. R, C.C.A.9, 
133 F 2d 428—California Bank v. 

U. S. Fidelity & Guaranty Co., C.C. 
A Cal., 129 F 2d 751—Sherwood v. 
U. S. C.C.A.NY, 112 F 2d 687, re¬ 
versed on other grounds 61 S.Ct. 
767, 312 US. 584. 85 LEd. 1058— 
Ozamc v. U. S, DC.N.Y, 83 F. 
Supp. 4, affirmed. C.A., 188 F.2d 
228—Town of Amherst v. U. S., D. 
CNY., 77 F.Supp. 80—Grace, to 
Use of Grangers Mut. Ins. Co, v. 
U. S.. D.CMd.. 76 F.Supp. 174—In 
re Webber Motor Co., D.C.N J, 52 
F Supp. 742—U. S v. Certain Lands 
in Town of Highlands, N. Y, D.C. 
N.Y, 49 F.Supp. 962—U. S. v. Cer¬ 
tain Lands in Town of Highlands. 
Orange County, N. Y„ D.C.N.Y, 46 
F.Supp. 386—Roomberg v. U. S., 
I> C Pa., 40 F Supp 621—Pittman v. 

U. S., 116 F Supp. 676, 127 Ct.Cl. 

173. certiorari denied 75 8 CL 23, 
848 U S. 815, 99 L Ed.-Singer 

V. U. S., Ct.Cl, 116 F Supp. 166- 
Royal Indem. Co. v. U. S., 93 F. 
Supp. 891, 117 CtCl. 736—Muir v. 
U. S. f Ct CL, 3 F.Supp. 619—Davis 
Sewing Machine Co. v. U. S., 60 Ct. 
CL 201. 

Cal.—First Nat. Bank of Stockton v. 
Pomona Tile Mfg. Co., 186 P.2d 
693, 82 Cal.App.2d 592. 

Text—United Hay Co. v. Ford, 76 S. 

W. 2d 480, 124 Tex. 213, answers 


conformed to, Civ.App. f 81 S.W 2d 
776, error refused. 

Vt.—Button’s Estate v Anderson. 28 
A.2d 404, 112 Vt. 631, 143 ALR. 
195 

Va.—Richmond Postal Credit Union 
v. Booker, 195 S.E. 663, 170 Va 
129 

65 C.J p 1391 note 39. 

99. U.S.—U. S. v. Munsey Trust Co 
of Washington, D C.. CtCl, 67 S. 
Ct. 1599, 332 U.S. 234, 91 LEd. 
2022—McKenzie v. Irving Trust 
Co. N Y.. 65 S Ct. 405, 323 U.S. 365, 
89 LEd. 305—Martin v. National 
Surety Co, Mo., 57 S Ct 531. 300 
US. 588, 81 LEd 822—National 
Refining Co. v. U. S., C C.A Mo . 160 
F.2d 951—U. S. v. Crain, CCA. 
Ark, 151 F 2d 606, certiorari denied 
66 SCt. 817. 327 US. 792. 90 LEd. 
1019—Rosecrans v. William S 
Lozier, Inc., CCAMo. 142 F2d 
118—Bank of California, National 
Ass’n v. C I. R, CC.A.9. 133 F.2d 
428—California Bank v. U. S Fi¬ 
delity & Guaranty Co.. CCA Cal, 
129 F 2d 751—In re Webber Motor 
Co.. D.C.N.J.. 62 F Supp 742—U S. 
v. Certain Lands in Town of High¬ 
lands. N. Y. DC NY., 49 F.Supp 
962—Royal Indem. Co. v. U. S, 93 
F Supp. 891, 117 Ct CL 736—Davis 
Sewing Machine Co v. U. S„ 60 Ct. 
Cl. 201. 

Tex—United Hay Co v. Ford, 76 S. 
W 2d 480. 124 Tex. 213. answers 
conformed to, Civ.App., 81 S.W.2d 
776, error refused. 

Va—Richmond Postal Credit Union 
v. Booker. 195 S.E. 663, 170 Va. 
129. 

65 C.J. p 1391 note 40. 

L US.—U. S. v. Hill, C.A.Tex., 174 
F 2d 61—U. S. v. Crain, C C.A.Ark, 
151 F 2d 606, certiorari denied 66 
SCt. 817, 327 U.S. 792, 90 LEd. 
1019—Rosecrans v. William S. 
Lozier, Inc, C.C.A.M 0 .. 142 F.2d 
118—Bank of California, National 
Ass’n v. C. I. R., C.C.A.9, 133 F.2d 
428—California Bank v. U. S. Fi¬ 
delity & Guaranty Co., C.C A Cal, 
129 F.2d 751—Forrester v. U. S, D 
C.Wis, 75 F.Supp. 272—In re Web¬ 
ber Motor Co , D C N. J., 52 F.Supp 
742—U. S. v. Certain Lands in 
Town of Highlands. N. Y.. D.C N.Y.. 
49 F.Supp. 962—Pittman v. U. S., 
116 F Supp. 576, 127 Ct.Cl. 173, cer¬ 
tiorari denied 75 S.Ct. 23, 348 U.S. 

815, 99 L Ed. - —Royal Indem 

Co. v. U. S. f 93 F.Supp. 891, 117 Ct. 
CL 786. 


Cal.—First Nat. Bank of Stockton 

v. Pomona Tile Mfg. Co., 186 P.2d 

693, 82 Cal App 2d 592—Long v. 

Thompson, 113 P.2d 698, 45 CaLApp. 

2d 161 

NY—Bingham & Co. v. Bie, 133 N. 

Y.S.2d 453. 

Vt—Button's Estate v. Anderson, 28 

A 2d 404, 112 Vt. 631, 143 ALR. 

195. 

65 C J. p 1391 note 41. 

Time of waiver 

While anti-assignment statute re¬ 
lating to claims against the United 
States may be waived by proper 
agents of the United States after 
claim has been allowed it may not 
be waived in advance of allowance — 
U. S. v. Shannon. CASC., 186 F.2d 
430, reversed on other grounds 72 S. 
Ct. 281, 286. 342 U.S. 288. 96 L.Ed 
321. 

Statute held not applicable 

(1) Where lease of land to gov¬ 
ernment for air to ground gunnery 
range entitled owner and assigns to 
recover damages to standing timber 
in addition to rental value paid and 
after termination of the leases the 
owner sold land to purchasers with¬ 
out knowledge of value of timber 
destroyed, o« ner's subsequent as¬ 
signment to purchasers of claims 
against government arising out of 
the covenants of the lease were not 
violative of provisions of the anti¬ 
assignment statute—U S v. Jordan. 
CA.Tenn, 186 F 2d 803, affirmed 72 
S.Ct. 305, 342 U.S. 911, 96 LEd 682 

(2) Where assignment of claim 
against the United States only pass¬ 
ed legal title to parties who already 
owned entire beneficial interest in 
claim, assignment was not rendered 
void by statute concerning assign¬ 
ment of claims against the United 
States—Novo Trading Corp. v. C. L 
R.. C.C A 2, 113 F 2d 320 

(3) Act does not prohibit assign¬ 
ment of corporation’s claim against 
the United States to shareholders of 
corporation in liquidation thereof — 
C. L R. v. Henry Hess Co., C.A.9, 210 
F.2d 563. 

(4) Act has no application to 
transfers in complete liquidation.— 
Wells Fargo Bank & Union Trust 
Co. v. U. S., D.C.Cal., 115 F.Supp. 
655. 

(5) Where sole stockholder, prior 
to the filing by corporation of appli¬ 
cation for refund of floor stock taxes 
on cotton articles* which warn filed 
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of a fund due, and to become due, a government 
contractor, as against one who subsequently receives 
such fund with notice of the prior assignment, 2 and 
an assignment which the government has recognized 
by a special appropriation act is valid as between the 
parties, 8 and in any event, the invalidity of the as¬ 
signment will not enable the assignor to recover 
from the United States after it has paid the claim 
to the assignee. 4 The statute does not prevent any 
court of competent jurisdiction, as to the subject 
matter and the parties, from making such orders 

B. PRESENTATION, AUDIT, ALLOWS 
§ 160. In General 

The United States may adopt such procedure as It 
sees tit as a condition of recognizing claims, and statu¬ 
tory conditions precedent to the allowance of claims must 
be compiled with. 

The United States may adopt such procedure, and 
require such evidence, as it sees fit as a condition 
of recognizing claims against it, 9 and statutory con- 


UNITED STATES §§ 159-160 

not inconsistent therewith as may be necessary to 
prevent a creditor of the government from with¬ 
drawing the proceeds of his claim from the reach 
of his creditors. 5 The anti-assignment act will not 
be held inapplicable merely because all possible 
claimants are before the court, 6 and the statute will 
not be held inapplicable because an assignment has 
been executed under a "mutual mistake of law.” 2 
A balancing of the equities does not determine 
whether the anti-assignment act applies. 8 

CE, AND PAYMENT OR ADJUSTMENT 

ditions precedent to the allowance of claims, such 
as presentation to a particular officer,' 10 or presenta¬ 
tion in writing, 11 must be complied with ; 12 but the 
court of claims has no power to impose conditions 
not imposed by statute. 13 

Congress may not delegate the power to determine 
whether moral or honorary claims shall be paid, 14 


prior to formal dissolution of corpo¬ 
ration. acquired assets and assumed 
liabilities of corporation, acquisition 
of corporate assets operated as an 
assignment to stockholder of corpora¬ 
tion's rights, if any. to refund, which 
assignment was not rendered void by 
failure to comply with statute — 
Roomberg v. U. S. DC Pa., 40 F. 
Supp 621. 

2. N Y—York v. Conde. 42 NE. 193. 
147 N.T. 486 

3. Mass—Thayer v. Pressey, 56 N. 
E. 5. 175 Mass 225. 

1 US —Buffalo Bayou, etc.. R. Co. 

v. U. S.. 16 Ct Cl 238. 

Tenn—Mechanics' Bank & Trust Co 
v. Knoxville. S. & E Ry. Co. 251 
S.W 906. 148 Tenn 113. 
ft. US.—Price v. Forrest, N.J.. 19 
SCt. 434, 173 U.S 410, 43 L.Ed 
749. 

65 C.J. p 1391 note 45. 
ft. U.S.—U. S. v. Shannon, S.C., 72 
SCt. 281. 286, 842 US. 288, 96 L 
Ed 321. 

Joinder 

An assignee of damage claim 
against government cannot avoid the 
Anti-Assignment Act by joining his 
assignor as a party defendant or as 
an unwilling party plaintiff—U. S. ▼. 
Shannon, supra. 

7. U.S.—U. S. v. Shannon, supra. 

8 . US.—U. S. v. Shannon, supra. 

ft. U.S—United Fruit Co. v. U. S., 
C.C A.La., 33 F.>2d 664. 

Special remedy as exclusive 

Where special remedy is created by 
the United States in connection with 
creation of a claim against It, the 
remedy is usually exclusive at least 


if congress so intends —Veader v 
Bay State Dredging & Contracting 
Co , D C Mass , 79 F Supp 837. 

Claim for death of seaman held to 
give sufficient information —Walker 
v. U. S, DCNY., 102 F Supp 618. 
affirmed, CA., 194 F 2d 288. 

BUI of particulars 

Under treasury regulation govern¬ 
ing reimbursement to states of ex¬ 
penditures made in supplying troops 
for the War Between the States and 
requiring that a bill of particulars be 
furnished, state was entitled to re¬ 
cover for recruiting expenses only to 
the extent that proof showed that 
amounts claimed were properly ex¬ 
pended —State of California v U. S, 
Ct Cl, 119 F Supp. 174, certiorari de¬ 
nied 74 SCt. 864, 347 U.S. 1016, 98 
LEd 1139 

10. US —American Rolling Mill Co. 

v. U S, 61 CtCl. 882. 

65 C.J. p 1392 note 56. 

11. Batter held sufficient as written 
claim to federal agency owning or 
operating \essel causing damage — 
Clark Terminals of Boston v. U. S., 
D C.Mass, 100 F.Supp. 59. 

A letter of acknowledgment of no¬ 
tice of damage, signed by person in 
claims department under the typed 
words "United States of America. 
United States Maritime Commission, 
Isthmian Steamship Company, 
Agents," sufficiently disclosed notifi¬ 
cation of claim against government 
and intention to bring suit —Portland 
Tug & Barge Co. v. U. S., D.C.Or., 90 
FSupp 593. 

War Shipping Administration; delay 
in considering 

Where statute required, as a condi¬ 
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tion of suit for maintenance and cure 
against the United States, that a 
claim in writing be filed for consider¬ 
ation by the War Shipping Adminis¬ 
tration, the failure so to file a claim 
precluded maintenance of suit, what 
delay in considering claim should be 
taken as a disallowance thereof was 
a proper matter for regulation by 
Administrator, and sixty-day period 
fixed therefor uras not unreasonable. 
—Fox v. Alcoa S. S Co , CCA La., 
143 F 2d 667, certiorari denied 65 S. 
Ct 313, 323 US 788, 89 LEd. 628. 

12. US.—Singles v. U. S.. 61 Ct.Cl. 
433. 

Increase in amount of claim 
Under provision of Federal Tort 
Claims Act, 2-8 U.S.C.A. 5 2676 (b), 
that action shall not be instituted 
for any sum in excess of amount of 
claim presented to federal agency, 
except where increased amount la 
based on newly discovered evidence 
not reasonably discoverable at time 
of presenting claim to agency, or on 
allegation and proof of intervening 
facts relating to amount of claim, the 
claimant may not, of his own voli¬ 
tion, attach conditions to a claim pre¬ 
sented to a federal agency which 
would vary expressed language of 
statute.—Carlson ▼. U. a, D.C.I11., 98 
F.Supp. 337. 

13. U S.—TJ. a v. Clyde, CLCL, 13 
Wall. 38, 20 L.Ed. 473. 

65 C.J. p 1332 note 68. 

14. U.S.—P. De Ronde A Co. v. TJ. 
S Sugar Equalization Board, D.C. 
Del, 299 F. 669. affirmed 7 F.2d 981, 
dismissed 46 S/Ct. 631, 231 U.S. 631, 
30 L.Ed. 1154. 
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and an enactment will not be construed as so doing 
if any other construction is possible; 16 but it may 
prescribe the principle by which claims must be 
treated and leave to a tribunal or officer the deter¬ 
mination of the claims falling within the rule. 16 

An auditing officer of the government may not 
hold an account for examination beyond a reason¬ 
able time. 17 

When the government is both debtor and creditor 
to the same party, it is the duty of accounting officers 
to set off one demand against the other. 18 

The judgment roll in the court of claims is 
record evidence to identify the claim paid by pay¬ 
ment of a judgment. 19 

A provision in a lease to the government that the 
lease shall not operate against the lessor’s submis¬ 
sion of a claim for damages to the timber or land 
during the term of the lease does not constitute a 
concrete promise to pay such damages, 20 but is a 
recognition that they may be awarded, if proved. 21 

The doctrine against splitting claims is applicable 
to claims against the United States; 22 and the 
Tucker Act does not permit of the splitting of a 
claim. 23 

Failure to make appropriation . The failure of 
congress to make an appropriation to pay compensa¬ 
tion provided for by statute does not affect the right 
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to recover the compensation so provided. 24 
§ 161. Time for Presentment 

Statutory provisions as to ths time for presenting 
claims must be complied with; and even apart from 
statute a claim may be disallowed as stale. 

Under Act of Oct. 9, 1940, c 788, §§ 1, 2, 54 Stat. 
at L. 1061, 31 U.S.C.A. §§ 71 a, 237, eveiy claim or 
demand (except one by any state, territory, or pos¬ 
session, or the District of Columbia) cognizable by 
the General Accounting Office under §§ 71 and 236 
shall be forever barred, unless it is received in that 
office within ten full years after the date it first ac¬ 
crued. 25 In addition, congress may pass, and has 
from time to time passed, acts in the nature of stat¬ 
utes of limitation providing that particular claims 
must be presented within a specified time, and claims 
not so presented are accordingly barred, 26 unless 
they do not come within the designation of the 
claims in the statute; 27 and an informal discussion 
with a government officer within the ..me limited 
may not be considered a presentation of the claim. 28 

Even in the absence of express statutory limita¬ 
tion, a claim must be presented before it becomes 
stale, otherwise it will be disallowed. 29 However, a 
claim will not be disallowed for lateness in presenta¬ 
tion where the accounting officers practically pre¬ 
vent the presentation of the claim and the govern¬ 
ment loses no rights by the delay, 30 and in other 


15. U.S.—P. De Ronde A Co. v U. S. 

•Sugar Equalization Board, supra. 

65 C.J. p 1392 note 60. 

10. TJ.S.—P. De Ronde A Co. v. U. 
B. Sugar Equalization Board, supra. 

17. U.S—Smith Courtney Co. ▼. U. 
S.. 46 Ct.Cl. 262. 

18. TJ.S—The Henry and Gustavus, 
65 CtCl. 393. 

Retaining out of claims amount due 
United States see infra f 165. 

19. U S —Roberts v. U S.. App.D.C., 
20 SCt. 376, 176 US. 221, 44 LEd. 

443. 

65 C.J. p 13*92 note 64. 

20. U S —Fuselier v. U. S., D.C.La., 
Ill F.Supp 471. 

2L U.S.—Fuselier v. U. S., supra. 

32 . U.S.—Thompson v. U. S., C.A. 
Or, 215 F.2d 744—Sutcliffe Storage 
A Warehouse Co. v. U. S., C.C.A. 
Mass, 162 F.2d 949. 

S3. U.S.—Thompson v. U. S., C.A.Or. t 
215 F.2d 744. 

34. U.S.—Leonard v. U. S, 30 CtCl. 
147. 

Appropriation or provision for pay* 
ment as prerequisite to validity of 
contract see supra 9 88. 

35 . Time to sue, limitations, and 
laches in actions and proceedings 


by and against United States see 
infra 9 192. 

Prior to the enactment of this 
provision, there was no express stat¬ 
utory limitation of the time within 
which all claims must be presented 
to the accounting officers of the 
treasury—Waddell v. U. S., 25 Ct.Cl. 
323, 7 L.R.A. 861—65 C.J. p 1392 note 
65. 

26. U.S—Dyer v. U. S. 23 CtCl. 418. 
65 C.J. p 1392 note 67. 

Claim for compensation for per* 
forming military drills held barred.— 
Ach v. U. S, 91 CtCl. 5*2. 

Claim for increased oosts under I. X. 

B. A. 

(1) Claim for increased labor costs 
alleged to have been incurred as re¬ 
sult of enactment of National Indus¬ 
trial Recovery Act, June 16, 1933, 
48 Stat at L. 19*5, under 41 U.S.C.A. 
28-33, held not barred for lateness of 
presentation where the comptroller 
general, in effect extended the time 
for presentation of the claim, and in 
any event, having authority so to 
extend the time, by considering and 
deciding the claim waived any ob¬ 
jection to late filing thereof which 
might be urged In the court of 
claims; under the statute, the comp¬ 
troller general was given absolute 
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discretion, where he considered there 
was a good cause for late presenta¬ 
tion, to consider and decide a claim 
filed more than six months after the 
completion of the contract, and what 
constituted good cause was solely for 
him to decide —Kawneer Co. v. U. S.. 
100 CtCl. 623. 

(2) Where plalntifT failed to file 
formal, itemized claim for increased 
cost of labor and material in the per¬ 
formance of subcontract as result of 
compliance with National Industrial 
Recovery Act, within time required 
by statute, but comptroller general 
considered claim on its merits al¬ 
though filed late, comptroller gener¬ 
al’s consideration of claim amounted 
to an extension of time for filing of 
claim under authority granted him by 
statute.—Hardie-Tynes Mfg. Co. v 
U. S.. 59 F.Supp. 142, 103 CtCl. 274. 

27. US—Baird v. U. a. Dev.Ct.Cl. 
90, | 337. 

28. U.S.—Fred G. Clark Co. v. U. 
S.. 71 CtCl. 662. 

29. U.S.—Waddell v. U. &, 25 CtCl. 
323, 7 L.R.A. 861. 

65 C.J. p 1893 note 70. 

30. U S.—New Hampshire v. U. &, 86 
CtCl. 563. 

65 C.J. p 1393 note 71* 
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circumstances also, including the absence of objec¬ 
tion to the lateness on the part of the government’s 
representatives, lateness of presentation has been 
held not to foredosc the claimant. 31 

§ 162. Auditing Boards, Commissioners, and 
Officers 

The authority of boards, commissions, or officers as 
to the presentation, audit, allowance, payment, or ad¬ 
justment of claims against the United States must be 
exercised In accordance with the provisions of the stat¬ 
utes creating such authority. 

Under the Budget and Accounting Act of June 
10, 1921, c 18, Title III, § 305, 42 Stat. at L. 24, 
R.S. § 236, 31 U.S.C.A. § 71, all claims against the 
government of the United States must be settled and 
adjusted in the General Accounting Office, 32 al¬ 
though under the facts of a particular case the 
General Accounting Office may be without juris¬ 
diction to consider the claim, 33 as where the con¬ 
tract itself determines the rights of the parties. 34 
The transfer of authority to process a claim to an 
agency of the United States has been held not to 
make a particular claim a suit brought by the 
United States, so as to require presentation to the 
General Accounting Office under 28 U.S.C.A. § 
2406. 35 


UNITED STATES §§ 161-162 

The administrative examination of claims by an 
executive department is not conclusive on the ac¬ 
counting officers. 36 

While congress can confine a claimant’s remedy 
to the forum of an administrative tribunal or 
officer, 37 courts are loath to ascribe to congress an 
intention to clothe an administrative officer with un¬ 
controlled authority to adjudicate a claim. 36 Where 
congress appoints the head of a department to settle 
or adjust any claim against the government, and 
the head of such department, in making such ad¬ 
justment, exceeds his powers, congress may repeal 
such resolution and revoke the authority conferred 
on him, 39 and where a claim is submitted to a 
judge pursuant to an act of congress, which makes 
his decision subject to a revision by the secretary 
of a department, the secretary’s approval is neces¬ 
sary to perfect it. 40 Similarly, where executive of¬ 
ficers are authorized by law to examine certain 
classes of claims and report on them, but their re¬ 
ports are to be submitted to congress for considera¬ 
tion, the officers do not act as arbitrators, or in a 
quasi-judicial character, but simply as accounting 
officers, and the final determination of liability is 
with congress. 41 Where an act of congress refers 


31. U S —Consolidated Engineering 
Co, for Use of Fulton Nat Bank 
of Atlanta v. U. S, 98 Ct.Cl. 256 

32. The offset of this provision was 
to transfer to the General Accounting 
Office the authority theretofore in¬ 
vested in the department of the 
treasury to adjust and settle claims 
for and against the United States — 
Converse v. U. S. # 76 Ct-Cl. 542. 
Scope of powers 

Statute empowers General Ac¬ 
counting Office to make all settle¬ 
ments and to render decisions on any 
question involving payment to be 
made by disbursing officer or head of 
any executive department of the 
United States.—U. S., to Use of Stea- 
cy-Schmidt Mfg. Co. v. Globe Indem¬ 
nity Co., C.C.A.PS., 66 F 2d 302, re¬ 
versed on other grounds Globe Indem¬ 
nity Co. v. U. 8. to Use of Steacy- 
Schmidt Mfg. Co.. BA S.CL 499. *91 
U.S. 476, 78 LJEDd. 9*4. 

Thm chief Change effected by the 
Budget and Accounting Act was that 
it transferred powers lodged with 
officers of the treasury department 
and made his office independent of 
the executive branch of the govern¬ 
ment.—Globe Indemnity Co. v. U. S.. 
Fa., 64 S.CL 499, 291 U.S. 476, 78 L. 
Ed. 924. 

Settlement and adjustment of ao- 
oounts 

Under this provision and related 
provisions, the General Accounting 


Office has authority to make settle¬ 
ment and adjustment of all accounts 
for and against the United States — 
U. S v. American Sur. Co. of N. Y. f 
CCA Fla., 158 F.2d 12. 

Former procedure see 65 C.J. p 1393 
note 72 [a]. 

33. U.S.—Rumsey v. U. S., 88 Ct-Cl. 
254. 

A disputed claim for damages for 
breach of eontraot with the govern¬ 
ment may not be considered a stated 
account, and is not subject to control 
and decision of the accounting offi¬ 
cers of the United States.—Climatic 
Rainwear Co. v. U. S. t 88 F.Supp. 415, 
115 CtCl. 520. 

34. U.S.—Rumsey v. U. S., 88 Ct-Cl. 
254. 

35. U.S —U. S. ▼. Paddock, CJLTex, 
187 F.2d 271. 

Claim of bankrupt for perform¬ 
ance costs and credits under contract 
for sale of war-surplus materials on 
commission basiB.—U. S. v. Paddock, 
supra. 

36. U.S.—Byrd v. U. a, 44 CtCl. 
498. 

66 C.J. p 1393 note 73. 

37. U.S.—Swift * Co. ▼. U. a. CtCL. 
38 F.Supp. 435. 

38 . U.a —Swift ft Co. v. U. a, su¬ 
pra. 

Comptroller general's deeftsiom subject 
to review 

Where Private Act which granted 
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' to each claimant who had sustained a 
loss on account of Are the right to 
a payment of the difference between 
his loss as determined in a court pro¬ 
ceeding and amount actually paid to 
him. merely provided a formula for 
auditing the claims and did not en¬ 
trust the determination of any ques¬ 
tion of fact to the comptroller gen¬ 
eral, and where there was no dispute 
with respect to the facts, decision of 
comptroller general was not conclu¬ 
sive. but was subject to review by 
court.—Bang v. U. S., D.C.Minn.. S3 
FSupp. 635, affirmed, G.CJL, U. SL v. 
Bang, 117 F.2d 515. 

Administrative interpre ta tion of 
“loss” 

The statute authorising payment of 
claims for *"1obs >v on account of Are 
originating from certain operation of 
railroads was Intended for isllef of 
all who suffered “loss 0 growing out 
of the Are, of whatsoever nature, and 
not only of those who suffered prop¬ 
erty "loss." irrespective of contrary 
administrative interpretation.—U. & 
v. City Nat. Bank of Duluth, D.CL 
Minn., 21 F.Supp. 520. 

39- U.S.—De Groot ?. U. &, Ct-CL, 
5 Wall. 419, 18 L.EML 700. 

4a U.S.—4Lavnletto v. U. S., 1 CtCL 
147. 

41. U.S.—Leighton v. U. S., 29 CLCL 
288, affirmed 18 8.CL 495. 161 U.S. 
291, 40 L.E4. 708—Ludington v. U. 
a. 10 CtCL 402. 



91 C.J.S. 


§ 162 UNITED STATES 

a claim to the head of a department for adjustment 
and payment, it is his duty alone to adjust it; and, 
if he refers the matter to one of his subordinates, 
he is not bound by his report, but may disapprove 
it** 

In the absence of special appointment, the officers 
of the executive departments of the United States 
have no authority to settle and pay claims for un¬ 
liquidated damages, 45 but can pass only on accounts 
which can be adjusted and liquidated by an arith¬ 
metical calculation; 44 and thus they have no juris¬ 
diction of claims founded on neglect or breach of 
obligation of contracts. 45 

The comptroller general does not, absent fraud 
or overreaching, have authority to determine the 
propriety of contract payments when the contracts 
themselves vest the final power of determination in 
the contracting executive department. 46 

The approval of a claim by the secretary of war 
under a statute which is not applicable, instead of 
under the one which is, is immaterial, since his 
decision as to such applicability is a conclusion of 
law, not binding on the court of claims. 47 

Revision of account Where a claim has actually 
been paid, the action of the comptroller general in 
determining that it was paid by mistake and m de¬ 


manding repayment, more than one year thereafter, 
is in direct contravention of 31 U.S.C.A. § 74, limit¬ 
ing to one year his authority to revise an account. 48 

Atomic Energy Commission . The court of ap¬ 
peals for the District of Columbia has power to re¬ 
view a finding of the Atomic Energy Commission 
that the owners of patents and inventions are not 
entitled to awards under the Atomic Energy Act 
of Aug. 1, 1946, 60 Stat. at L. 755, c 724, § 1 et seq, 
42 U.S.C.A. § 1801 et seq, for the alleged use of 
inventions in the field of atomic energy. 49 

Indian Claims Commission . In view of the obvi¬ 
ous purposes which congress intended to accomplish 
by the passage of the Indian Claims Commission, 
Act of Aug. 13, 1946, c 959, 60 Stat. at L. 1049, 25 
U.S.C.A. §§ 70-70 w, as disclosed by its history, 60 
the provisions relating to the jurisdiction and au¬ 
thority of the commission to hear and determine 
claims presented should be liberally construed. 61 
In general, the jurisdiction of the commission does 
not embrace matters of a technical or highly spe¬ 
cialized character, 62 and it is vested with no rate- 
making or regulatory functions. 53 The commis¬ 
sion has jurisdiction to determine which group of 
Indians is entitled to prosecute claims on behalf of 
the tribe, 54 or which group of attorneys is entitled 
to represent the tribe; 55 and an interpretation of 


48. D.C.—-U. S. v. Cortelyou, 30 App 
D C 45, reversed on other grounds 
29 SCt. 556, 214 U.S. 124. 53 LEd 
936 

43. U.S—William Cramp & Sons 
Ship & Engine Building Co. v. U. 

5., Ct.Cl., 30 S.Ct. 392, 216 U.S. 494, 
64 L.Bd. 587. 

65 C.J. p 1393 note 78. 

44. U.S.—Power v. U. S.. 18 CtCL 
•263. 

45. U.S.—Brannen v. U. S, 20 CtCl 
218. 

65 C.J. p 1393 note 80 

46. U.S—Consolidated Vultee Air¬ 
craft Corp. v U S, DC Del, 97 F. 
Supp. 948—James Graham Mfg. Co. 
V. U. S.. D.C Cal., 91 F.SUpp. 7IS. 

47. U.S.—Hill v. U. S* 108 CtCl 
597. 

48. U.S —Kruszewski v. U. S, C.C A. 

111., 163 F.2d 884, certiorari denied 
68 S.Ct. 909. 333 U.S. 880, 92 L.Ed. 
1155, petition denied 72 S.Ct. 288, 
342 US. 907, 96 L.Ed. 679, rehear¬ 
ing denied 72 S.CL 289. 842 U.& 
907. 96 L.Ed. 679. 

Claimant's request for refund pre¬ 
viously disallowed held not to have 
reopened entire matter, so as to en¬ 
able government to escape limitation 
period.—Kruszewski v. U. S., supra. 

48. D.C.—Fletcher v. U. S. Atomic 
SDneigy Commission. 192 F.2d 39. 


89 USAppD.C 218, certiorari de¬ 
nied 72 SCt. 361. 342 US 914, 96 
L Ed. 684. 

50. U.S—Risling v. U S. 123 CtCl 
419. certiorari denied 73 SCt. 91, 
344 U.S. 856. 97 LEd. 665—Thomp¬ 
son v. U. S. 122 Ct-Cl. 348. 

51. U.S—Risling v. U S., 122 CtCl 
419, certiorari denied 73 SCt 91, 
344 U.S. 856, 97 LEd. 66-5—Thomp¬ 
son v. U. S., 123 Ct.Cl. 248. 

52. U.S.—Osage Nation of Indians v. 
U. S, 97 FSupp. 381. 119 CtCl. 
692, certiorari denied U. S. v. Osage 
Nation of Indians, 72 S Ct. 230, 342 
U.S. 896, 96 L Ed 672. 

53. U.S —Osage Nation of Indians 
v. U. S, 97 FSupp. 381, 119 CtCl. 
592, certiorari denied U. S. v. Osage 
Nation of Indians, 72 S.CL 230, 
342 U.S. 896, 96 L.Ed. 672. 

54. U.S.—McCauley ex reL Kaw 
Tribe of Indians v. U. S., 113 F. 
Supp. 689, 125 Ct.Cl. 628. 

Vo decision by oourt la drat instanoe 
oa appeal 

The court of claims was not in a 
position and would not undertake, in 
case on appeal, to decide in first in¬ 
stance this question or question in 
next succeeding text. In absence of 
findings, opinion, and judgment of 
commission on the matter; Rules of 
Practice and Procedure of oourt re¬ 
lating to Intervention has reference 
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only to cases over which it has orig¬ 
inal jurisdiction, and has no applica¬ 
tion to filing of intervening petition 
or motion to intervene in cases 
brought by appeal from commission 
—McCauley ex rel. Kaw Tribe of In¬ 
dians v. U. S., supra. 

Individual member's petition prop¬ 
erly dismissed, where attorneys chos¬ 
en by Nation of Indians to represent 
it also filed timely petition embodying 
claim filed by individual petitioner.— 
Seneca Nation of Indians v. U. &, 
122 Ct CL 163. 

Motion to intervene 

On the basis of the facts before 
the commission, on which the com¬ 
mission held that the petitioner-ap¬ 
pellee has the exclusive right to pros¬ 
ecute the claim in suit, and on consid¬ 
eration of the applicable treaties and 
statutes, it is held that it was within 
the power of the commission to allow 
the motion to intervene and that un¬ 
der the circumstances of this case, 
the motion should have been allowed, 
the commission having been in error 
in holding that the petitioner-appel¬ 
lee has the exclusive right to prose¬ 
cute the claim in suit—McGhee v. 
Creek Nation. 122 CtCl. 380, certio¬ 
rari denied U. 8. v. McGhee, 73 8. 
Ct. 91, 344 U.S. 856, 97 LEd. 665. 

55. U.S.—McCauley ex rel. Kaw 

Tribe of Indians v. U. S„ 111 F. 

Supp. 689, 125 CtCl. 628. 



91 C.J.S. 


UNITED STATES g 162 


the jurisdictional provisions of the act has been held 
too restrictive, 66 where it resulted in a determination 
that petitioning Indians could not be considered an 
identifiable group of American Indians within the 
intent and meaning of the act, so that the petition 
was dismissed for lack of jurisdiction. 67 For juris¬ 
dictional purposes which relate only to the authority 
to entertain the petition and to hear and determine 
claims, the merits and the nature of the proof re¬ 
quired to establish the claims are not involved. 58 
The commission’s rule-making power is not so broad 
as to allow it to refuse to consider a matter prop¬ 
erly presented to it, by the pleadings, on a technical¬ 
ity of common-law pleading long since discarded by 
the federal courts. 69 

Determinations of the commission must be based 
on basic or evidentiary findings of fact 60 which 
adequately reflect the whole record and provide an 


adequate basis for ultimate findings and final deter¬ 
mination.® 1 If the whole record contains sub¬ 
stantial evidence as a basis for a finding of the 
commission, the finding must be upheld by the court 
of claims; 62 the congressional intent was to afford 
as much finality as possible to the determinations, 
orders, and decisions of the commission, in order to 
insure orderly and efficient administration of the 
statute, 63 and the court of claims should not whittle 
away from that purpose, or m any way undermine 
the effectiveness of the commission, by introducing 
an unduly broad concept of what constitutes sub¬ 
stantial evidence to support the findings of the com¬ 
mission 64 or by seeming to treat each appeal as a 
trial de novo. 66 On appeal by Indians from a final 
determination by the commission, it is not the func¬ 
tion of the court of claims to make findings of 
fact, 66 but its function is merely to review the find¬ 
ings and decisions of the commission. 67 


5 & U.S—Risling v. U. S. 122 Ct.Cl 
419. certiorari denied 73 S Ct. 91. 
344 U S 856. 97 L. Ed. 665—Thomp¬ 
son v. U. S. 122 Ct Cl. 348. 

57 . U.S—Risling v. U S. 122 CtCl 
419, certiorari denied 73 S Ct. 91. 
344 U.S 856. 97 L Ed. 663—Thomp¬ 
son v U S. 122 CtCl. 348 

58. IIS—Risling v U. S , 122 Ct.Ci. 
419, certiorari denied 73 S Ct 91, 
344 U.S. 856. 97 L. Ed. 665—Thomp¬ 
son v. U. S. 122 CtCl. 348. 

68 . U.S.—Osage Nation of Indians 
v. U. S. 97 F.Supp 381, 119 CtCl. 
592. certiorari denied U. S. v Osage 
Nation of Indians. 72 S.Ct. 230. 
342 U.S 896, 96 L. Ed. 672 

60. US—Snake or Piute Indians of 
Former Malheur Reservation in Or. 
v. U. 8 ., 112 F.Supp. 543. 125 CtCl. 
241. 

Nature and grounds of claims under 
Indian treaties or statutes for re¬ 
lief of Indians see supra 9 143. 

•1. U.S.—Snake or Piute Indians of 
Fonner Malheur Reservation in Or 
v. U. 8 ., supra 

Kefereaoe to Investigation. Division 

Where evidence presented to com¬ 
mission with respect to claims was 
entirely inadequate to form basis for 
Just, equitable, and final disposition, 
commission should have referred the 
case to its Investigation Division for 
Inquiry and report—Pawnee Indian 
Tribe of Oklahoma v. U. S.. 109 F. 
Supp. 860. 124 CtCl. 324. 

66 , U.S.-—Osage Nation of Indians v. 
U. 8 ., 97 F.Supp. 381. 119 CtCl. 
592. certiorari denied U. S. v. Osage 
Nation of Indians. 72 S.Ct 230. 342 
U.S. 896, 96 LuTML 672. 

Findings hold supported by evldenoe 
(1) In proceedings on petition by 
tribe tor refund of funds allegedly 


; illegally disbursed by government as 
cost of administration of agreements, 
findings that there was no duress or 
coercion on part of commissioners 
who negotiated agreements, and no 
mutual mistake of law or fact and 
that language used in agreements 
was intended to impose on nation the 
expenses for which suit was brought, 
were sustained by the evidence.— 
Choctaw Nation v. U. S„ CtCl, 121 F. 
Supp. 206. 

(2) In class action on behalf of 
tribe, involving claim on ground that 
consideration provided in treaty and 
paid by the United States to Quapaw 
Tribe for land embraced in general 
cession to the United States was 
grossly inadequate and unconsciona¬ 
ble, evidence sustained determination 
of commission that tribe had not ex¬ 
clusively possessed and occupied from 
time immemorial, and at the time 
of cession, all or any definable part 
of the area Included in the general 
cession, and determination by com¬ 
mission that true value of land, for 
which 2 4 cents per acre had been 
paid, was 85 cents per acre and that 
compensation paid was grossly inade¬ 
quate.—Quapaw Tnbe of Indians v. 
U. S. t CtCl., 120 F.Supp. 283. 

63. U.S.—Osage Nation of Indians v. 
U. S., 97 F.Supp. 381. 119 CtCl. 592, 
certiorari denied U. S. v. Osage Na¬ 
tion of Indians, 72 S.Ct 230. 342 
U.S. 896. 96 LuEd. 672. 

64. U.S —Osage Nation of Indians v. 
U S., 97 F.Supp. 881, 119 Ct Cl. 502, 
certiorari denied U. S. v. Osage Na¬ 
tion of Indians, 72 S.Ct 230, 342 
U.S 806, 9*6 L.Ed. 672. 

Nature of substantial evidence re¬ 
quired 

Congress Intended court of claims, 
in determining whether findings of 
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commission are supported by sub¬ 
stantial evidence, to follow a course 
somewhere between the extremes of 
judicial construction of the expres¬ 
sion “substantial evidence.”—Osage 
Nation of Indians v. U. S., 97 F.Supp. 
381. 119 CLC 1 . 592, certiorari denied 
U. S. v. Osage Nation of Indians. 72 
SCL 230, 342 U.S. 896. 96 Li. Ed. 672. 

65. U.S.—Osage Nation of Indians v. 
U. S, 97 FSupp. 981, 119 CtCl 592, 
certiorari denied U. S v. Osage Na¬ 
tion of Indians, 72 S.Ct. 230, 342 U. 
S. 896, 96 L.Ed. 672. 

66 . U.S.—Snake or Piute Indians of 
Former Malheur Reservation In 
Oregon v. U. 11*2 F Supp. 5*48, 
125 CtCl. 241. 

67. U.S.—Snake or Piute Indians of 
Former Malheur Reservation in 
Oregon v. U. S., supra. 

Evidence largely documentary 
Where issues to be decided by com¬ 
mission involved only factual and le¬ 
gal matters concerning which the 
court of claims was as expert as 
the commission, and the evidence be¬ 
fore commission was largely docu¬ 
mentary and was not conflicting, and 
opportunity of court to evaluate evi¬ 
dence was equal to that of commis¬ 
sion, and the problem was one of 
carefully examining a vast amount 
of material and from it drawing the 
soundest inferences, court must de¬ 
termine the substantiality of evi¬ 
dence to support commission's find¬ 
ings in the light of all that the rec¬ 
ord relevantly presents and Is re¬ 
sponsible for reasonableness and 
fairness of commission's decision.— 
Osage Nation of Indians v. U. S.. 97 
F.Supp. 881, 119 CtJCl. 592, certiorari 
denied U. 8 . v. Osage Nation of In¬ 
dians, 72 S.CL 230, 842 U.& 896, 96 
l«.S«d. 672 . 
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An award or recovery based on injury to an 
Indian nation should be for the benefit of all the 
descendants of that nation, 68 and not for the ex¬ 
clusive benefit of the organized tribe or nation 
in a particular state. 69 

Mixed Claims Commission . Congress has the con¬ 
stitutional authority to lodge with the secretary of 
state the authority to consider and pass on the 
regularity and validity of the awards made by the 
Mixed Claims Commission for the statutory pur¬ 
pose of qualifying them for payment out of the 
account created by congress in the treasury; 70 and 
congress has complete power to decide what pay¬ 
ments should be made from that account 71 and to 
attach such conditions as it sees fit. 72 Under a 
statute providing for certification by the secretary 
of state of awards made by the Mixed Claims Com¬ 
mission, United States, and Germany, and directing 
the secretary of the treasuiy to pay the awards so 
certified, certification is not a mere ministerial act, 73 
and the certificate of the secretary of state is con¬ 


clusive for the purpose of payment 74 Adjudica¬ 
tions have been made with respect to the rehearing 
of claims before the commission. 76 Congress has 
been held authorized to grant jurisdiction to the 
federal district court to take unlimited testimony in 
aid of the commission. 76 

War Minerals Relief Act Under the War Min¬ 
erals Relief Act of March 2, 1919, 40 Stat at L. 
1272, 50 U.S.C.A. § 80 note, as amended by Act of 
Nov. 23, 1921, 42 Stat. at L. 322, where the deter¬ 
mination of the secretary of the interior allowing 
in part and rejecting in part a claim filed under the 
act, the secretary's finding of fact as to lack of 
merit in part of the claim denied was held conclu¬ 
sive. 77 The amending act of Feb. 13, 1929, 45 Stat 
at L. 1166, 50 U.S.C.A. § 80 note, providing for 
judicial review, previously lacking, of decisions of 
the secretary on questions of law in defined in¬ 
stances, was required to be strictly construed in the 
light of its terms and purpose, 78 and could not be 
extended by doubtful implication to include situa- 


Bnunlnitlfln of facts In official boots- 
mi 

Whether or not commission in 
passing on claims of tribe, took ju¬ 
dicial notice of historical facts and 
official government documents as it 
was authorized to do, court, on ap¬ 
peal, was at liberty to examine and 
consider facts contained in such 
sources in determining whether com¬ 
mission's final disposition of claims 
was warranted by all available facts 
present in official government rec¬ 
ords.—Pawnee Indian Tribe of Okla¬ 
homa v. U. S., 109 F.Supp. 860, 124 
Ct-CL 324. 

CUalsa remanded to commission 

(1) Decision denying motion for 
leave to Intervene as parties plaintiff 
in suit pending before commission 
reversed and case remanded to the 
commission for further proceedings 
in accordance with the opinion of 
the court.—McGhee v. Creek Nation, 
122 Ct Cl. 380, certiorari denied U. 
& v. McGhee. 73 RCt. 91, 344 U.S. 866, 
97 L.Ed. 665. 

C2) Record presented to commis¬ 
sion with respect to claims of tribe 
for just compensation for various 
lands was entirely inadequate to form 
basis for a just, equitable, and final 
disposition, and court would set aside 
commission's determination adverse 
to tribe and remand claim to commis¬ 
sion for further proceedings.—Paw¬ 
nee Indian Tribe of Oklahoma v. U. 
a, 109 F^Supp. 860, 124 CtCL 994. 

(3) On appeal by Indians from a 
Utiiii determination of commission ad¬ 
verse to claim for alleged taking of 
Indian land by the government, and 
for unfairness and dishonorableness 
of government in Its dealings with 


Indians, findings of commission were 
insufficient to warrant court in ei¬ 
ther affirming or reversing commis¬ 
sion's final determination, when view¬ 
ed in light of evidence not made the 
subject of findings of fact by commis¬ 
sion, and cause would be remanded to 
commission for further consideration 
and making of basic findings—Snake 
or Piute Indians of Former Malheur 
Reservation in Oregon v. U. S. ( 112 F. 
Supp. 543. 125 Ct.Oi. 241. 

68 . U.S.—McGhee v. Creek Nation, 
122 Ct.Cl. 380, certiorari denied U. 
R v. McGhee. 73 S.Ct. 91. 344 U. 
6 . 856. 97 L*.Ed. 665. 

Determining Identity of descendants 
Method of determining the identi¬ 
ty of such descendants to be provid¬ 
ed for by congress in making an ap¬ 
propriation to pay the award.—Mc¬ 
Ghee v. Creek Nation, 122 Ct.Cl. 380, 
certiorari denied U. S. v. McGehee, 
73 act 91, 344 U.S. 856, 97 L.Ed. 
665. 

89. U.S.—McGhee v. Creek Nation, 
1*92 CLC1. 380, certiorari denied U. 
S. v. McGhee, 73 S.Ct 91, 344 U.S. 
856. 97 L.Ed. 965. 

70. U.S.—Z. St F. Assets Realization 
Coip. v. Hull, App D.C., 61 S.Ct. 381. 
311 U.S. 470, 95 L.Ed. 283. 

71. US —Z. St F. Assets Realization 
Corp. v. Hull, supra. 

72. U.S.—Z. St F. Assets Realization 
Oorp. v. Hull, supra. 

73. U.S.—Z. St F. Assets Realization 
Corp. v. Hull, supra. 

Oertifloatloa on day following rendi¬ 
tion 

Fact that awards were certified on 
the day following their rendition did 
not show that the secretary acted 
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ministerially or without due delibera¬ 
tion, where the commission's proceed¬ 
ings. culminating in the awards had 
extended over a period of years, and 
had been the subject of diplomatic 
representations—Z. Sc. F Assets Re¬ 
alization Corp. v. Hull, supra. 

74. US —Z St F. Assets Realization 
Corp v. U. S.. supra. 

75. U.S.—U. S. on behalf of Lehigh 
Valley R. Co. v. Government of 
Germany, D.C.N.Y.. 5 FSupp. 97. 
Grant of rehearing held matter for 

commission, not court, to determine 
—U. 8. on behalf of Lehigh Valle> 
R. Co. v. Government of Germany, eu- 
pra. 

Wit nesses held not empowered to 
raise question as to power of com¬ 
mission to grant rehearing.—U. 8 
on behalf of Lehigh Valley R. Co. v. 
Government of Germany, supra. 

Petition for rehearing held pending 
and not jurisdictionally defective — 
U. S. on behalf of Lehigh Valley R. 
Co. v. Government of Germany, su¬ 
pra. 

Examinati on of witnesses! right to 
refuse to testify 

U.S.—U. S. on behalf of Lehigh Val¬ 
ley R. Co. v. Government of Ger¬ 
many, supra. 

76. U.S.—U. S. on behalf of Lehigh 
Valley R. Co. v. Government of 
Germany, supra. 

77. U.S —Grover v. Merritt Develop¬ 
ment Co., D.C.Minn., 47 F.Supp. 309 

War claims in general see supra 8 
145. 

7a DC—Nelson v. Ickes, 113 F.2d 
■616. 72 AppJD.C. 217. 

Previous prohibition on judicial re¬ 
view repealed to extent that such 
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tions not within its letter and obvious end; 79 it 
was not a general creation of judicial authority, and 
could not be construed as though that were its 
purpose. 80 The amending act was also construed 
so as to determine to what questions it applied 81 
A court was held to have no jurisdiction to review 
a decision of the secretary, on a claim under the act, 
other than the jurisdiction given by such amend¬ 
ing act. 88 

§ 163. Effect of Recognition of Claim by 
Executive Officer or by Congress 

Publfe officers may not refxamine cases decided by 
their predecessors except for fraud, mistake of fact 
arising from errors in calculation, or newly discovered 
evidence. The action of congress on a claim is con¬ 
clusive on the Judiciary and accounting officers. 

An order issued by the head of one of the de¬ 
partments of the government, for the payment of 
an account authorized by him, may not be controlled 
by the subordinates of another department, but is 
binding on all the officers by whom the account is 
to be audited; 83 and public officers may not open 
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and reexamine cases decided by their predecessors, 
except for fraud, mistake of fact arising from er¬ 
rors of calculation, or newly discovered evidence. 84 
Where the minds of the contractor and the govern¬ 
ment agent, with respect to a change in construction, 
did not meet in the form of an actual offer and ac¬ 
ceptance, the final allowance of the claim in dispute, 
with respect to such change, at a low figure, acquires 
finality. 85 The comptroller general's statement, in 
a letter to a claimant, that the sum allowed him by 
that officer will be paid when money is appropriated 
for that purpose by congress does not make the of¬ 
ficer’s accord with the claimant, by agreed settle¬ 
ment for such sum, conditional. 88 

Where congress has acted on a claim, its action 
is conclusive on the judiciary 87 and on the account¬ 
ing officers. 88 However, the fact that congress 
has passed special acts allowing specified claims does 
not make the United States liable for all similar 
claims, 89 unless the statute so provides expressly or 
by necessary implication, 90 and the same applies to 
a statute referring a specific claim for reexamina- 


prohibition was Inconsistent with 
terms of amending: act.—Nelson v 
I ekes, supra. 

■acratary's Jurisdiction not anlargad 

Amendment held not to enlarge Ju¬ 
risdiction of secretary In disposing 
of cases arising under War Minerals 
Relief Act, but merely provided rem¬ 
edy by appeal to court for review of 
his flndings on questions of law.— 
XT. S. ex rel Chestatee Pyrites ft 
Chemical Corporation v Wilbur, 62 
F 2d 863, 61 App D C. 324, reversed on 
other grounds Chestatee Pyrites ft 
Chemical Corporation. 63 S.CL 700, 
289 U. 8 . 510. 77 L.Ed. 1352. 

79. D.C.—Nelson v. Ickes, 113 F.2d 

515, 7* App D.C. 217. 

80. D.C.—Nelson v. Ickes, supra. 

81. D.C.—Nelson v. Ickes, supra. 
Claim for Interest 

(1) Ruling of secretary that inter¬ 
est paid after Mtardh 2, 1919, on obli¬ 
gations incurred before that date in 
producing war minerals for govern¬ 
ment could not be recovered as loss, 
held conclusion of law reviewable 
by court; second action to require 
secretary to make allowance for in¬ 
terest paid on borrowed money ex¬ 
pended in producing war minerals for 
government held within jurisdiction 
of the court.—U. S. ex rel. Chestatee 
Pyrites ft Chemical Corporation v. 
Wilbur, 62 F.2d 868 , 61 App.DC. 324, 
reversed on other grounds Ickes v. 
U. S. ex rel. Chestatee Pyrites ft 
Chemical Corporation, 53 S.Ct 700, 
269 U.S. 510. 77 LJSd. 1952. 

( 2 ) Claim for interest generally see 
supra § 154. 

91 C.J.8.—84 


Claim for loss from operations 

Under act. decision of the secretary 
concerning items of & claim for loss 
suffered during World War as result 
of mining operations carried on un¬ 
der government stimulation was sub¬ 
ject to review if it rested on an er- 
! roneous conclusion of law, but not if 
it was based on a determination of 
fact and was consistent with the law 
governing the question.—Crowley v. 
Ickes. 107 F.2d 256. 71 App.D.C. 67. 
certiorari denied 60 SCt 682, 309 U. 
S. 662, 84 L Ed. 1010. 

SSL D C.—XJ. S. ex rel. Tungsten Reef 
Mines Co. v. Ickes. 84 F.2d 257, 
66 App D.C. 3. 

Mo error of law reviawahla by court 
held committed by secretary in fail¬ 
ing to consider claim, not brought to 
his attention, for money spent by 
claimant in purchase of property and 
equipment, and fact of such expendi¬ 
ture was irrelevant in proceeding for 
review of his decision.—U. 8 . ex rel. 
Tungsten Reef Mines Co. ▼. Ickes, 
supra. 

Consent order for entry of manda- 
mus judgment against secretary held 
nullity aa beyond jurisdiction of the 
court—U. 8 . ex rel. Tungsten Reef! 
Mines Co. v. Ickes, supra. 

83. XJ.S —U. S. v. Jones, C.C N.Y., 26 
F.C&s.No 15,493, Brunn.Col.Cas. 462, 
2 Wheel.Cr. 451. 

65 C.J. p 1393 note 81. 

84. U.S.—Maine v. U. S., 86 CtCl. 
931. 

65 C J. p 1394 note 82. 

85. U.S —Consolidated Engineering 
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Co v U. S, D.C.Wash, 35 FSupp. 
980. 

86 . US—Marr v. U. S, 106 F.Supp 
204, 123 CtCl. 474. certiorari denied 
U. S v Marr, 73 SCt 937, 345 
U.S 956. 97 L Ed 1377. 

iMuran for rnle 

Inability to pay money unless ap¬ 
propriation was available was conse¬ 
quence of law, and not of such state¬ 
ment.—Marr v. U. S.. 106 F.Supp. 
204. 123 CtCl. 474, certiorari denied 
U. S v. Marr. 73 S.Ct. 937, 345 U.S. 
956, 97 L.Ed. 1377. 

87. U.S.—U. S. v. Williams, aa 
Mich., 28 F.Cas No. 16,720, 4 Mc¬ 
Lean 567, 28 F.Cas.No. 16,721, 5 Mc¬ 
Lean 133. 

66 aj. p 1394 note 93. 

88 . U.S.—Riley v. U. S., 1 CtCl. 299. 
Appropriation of money ns final ad¬ 
judication 

Claim held immune from further 
revision or disallowance by comptrol¬ 
ler general or any agency, or execu¬ 
tive department after appropriation 
by congress of money for payment of 
claim, such appropriation amounting 
to Anal adjudication.—Kruazewski v. 
U. 8.. C.C.AI1L, 163 P.2d 884. certio¬ 
rari denied 68 S.CL 909, 833 U.S. 880, 
92 L.Ed. 1155, petition denied 72 a 
Ct 289. 342 U.S. 907, 96 LJSd. 679. 
rehearing denied 72 S.CL 289. 342 
U.S. 907, 96 L.BSA. 679. 

89. U.S.—U. a v. Jones, CtCl., 7 
S.CL 650, 131 U.a 80. 80 L.Ed. 861 
—Fulford ▼. U. 8., 88 CtCL 548. 

80. U.8. —M a ssachu setts r. U. a, 37 
CtCL 534. 

65 aj. p 1394 note 86. 
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§§ 163-164 UNITED STATES 

tkm and adjustment; 91 and a special private act 
referring a particular claim should be presumed to 
be intended to supply a defect of jurisdiction, rather 
than to reopen claims already extinguished by a 
previous judgment. 92 

A special act conferring jurisdiction on the court 
of claims to hear, determine, and render judgment 
on certain claims is not in itself an admission of 
negligence on the part of the government, 93 but 
simply gives the plaintiffs the rights which they 
would have if bringing suit against a private in¬ 
dividual or corporation. 94 Such an act has been 
held to show the intention of congress to create 
a liability, or cause of action, in a situation in which 
the government was immune from liability to plain¬ 
tiff.^ 

The passage of an act authorizing the reexamina¬ 
tion of certain international claims raises the pre¬ 
sumption that congress regarded them as valid ac¬ 
cording to the principles of international law ; 96 but 
the mere recital that claimant has a lien claim, con¬ 
tained in a statute empowering the court of claims 
to hear and determine a claim against the govern¬ 
ment, is not an admission of that fact where it is 
manifest that congress intended that the claim was 
to be judicially investigated, and determined ac¬ 


cording to all the facts as disclosed by the evidence 
adduced. 97 Under a special act waiving the stat¬ 
ute of limitations and referring a claim to the court 
of claims for adjudication, the claim is to be deter¬ 
mined on its merits according to applicable legal 
principles. 93 

§ 164. To Whom Payment Made 

A claim against the United States must be paid to 
the legal holder or his duly qualified attorney. 

A claim against the United States may be paid to 
the legal holder of the claim, 99 or to his duly quali¬ 
fied attorney; 1 and the United States may, m its 
discretion, exercised through the proper officers, pay 
a debt due to the estate of a decedent either to the 
administrator appointed in the state of his domicile 
or to the ancillary administrator duly appointed in 
the District of Columbia. 2 

However, a ministerial officer having no judicial 
or statutory powers in the premises in a case 
wherein the government is the debtor may not 
arbitrarily, and without notice to the legal holder 
of the claim, pay the money m dispute to such 
creditor, and such payment may not be successfully 
pleaded in the court of claims as a lawful discharge 
of the United States, 3 and if the United States 


91. U.S.—IT. S. v Louisville Sinking 
Fund Com'rs, CtCl. 18 S.Ct. 358, 
169 U.S. 24*9, 42 LEd. 735. 

92. TJ.S.—Harvey v. U. S., 12 CtCl 
a 4i. 

93. TJ.S.—F. Mansfield & Sons Co. v. 
U. S. t 94 OtCl 397. 

HegUge nee and proximate cause 

(1) Under such act, it is necessary 
for the respective plaintiffs to prove 
their case by showing that the man¬ 
ner and method pursued by the gov¬ 
ernment were negligent and the prox¬ 
imate cause of damages suffered by 
plaintiffs.—F. Mansfield & Sons Co. v. 
U. S, supra. 

(2) Where congress adopted pri¬ 
vate law conferring jurisdiction on 
court to determine claim for injury 
and death of cattle by reason of al¬ 
leged neglect of Inspector of Bureau 
of Animal Industry, congress intend¬ 
ed that, if negligence of inspector 
was established and was proximate 
cause of the loss, judgment should be 
awarded against the United States 
for damages.—U. S. v. Sanders, C.C.A. 
QkL, 145 F.2d 498. 

94 . TJ.S.—F. Mansfield 4b Sons Co. ▼. 
U. S* 94 Ct-CL 397. 

99 . U.S.—Hawkins v. U. S., 96 CtCl. 
857. 

Act for relief of railroad company 
with respect to removal and replace¬ 
ment of bridge; company held enti¬ 


tled to recover.—Hawkins v. U. S., 
supra. 

96. US.—Hubbell v. U. S., 15 CtCl. 
546. 

97. US—Blacklock v U. S, Ct.Cl., 
28 S.Ct. 228, 298 U.S. 75, 62 L.Ed 
’396. 

98. TJ.S.—Irby v. U. S, 67 CtCl. 60 

99. U.S.—People's Trust Co. v. U. 
S, 38 CtCl 359 

War claim; private law 

Private Law directing secretary 
of treasury “notwithstanding the 
provisions of section 4 (c) of the 
Settlement of War Claims Act of 
1928" to pay out of German special 
deposit account a specified sum to 
plaintiff as though an additional 
award in such sum had been entered 
by the Mixed Claims Commission 
could not be construed so as to leave 
without meaning the pro virion rela¬ 
tive to commission award and to 
give undue effect to the “notwith¬ 
standing 1 * clause; such Private Law 
was construed as authorizing secre¬ 
tary to pay plaintiff out of German 
special deposit account, on account 
of her claims against German gov¬ 
ernment which were settled pursu¬ 
ant to an agreement between German 
government and the United States 
notwithstanding that Settlement of 
War Claims Act contained no provi¬ 
sion for payment to plaintiff as a 
nonholder of an award from commla- 
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sion—Drier v. U. S., 70 F Supp. 888 , 
108 CtCl 4-87. 

1 . U S.—Taylor v Bemiss, Dist Col, 
3 SCt. 441, 110 US 42, 28 LEd. 04. 
65 C.J. p 1394 note 95 
“Payment” under Mexican Claim Act 
Where 1924 contract employing at¬ 
torney to prosecute claim included 
power of attorney to receive moneys 
on claim and give acquittance there¬ 
for. but Mexican Claim Act of 194*2 
provided that payment should be 
made only to person on behalf of 
whom award was made, except that 
in case of assignment of award after 
award is certified to secretary of 
treasury, payment may. in his dis¬ 
cretion, be made to assignee, the act 
precluded him from making payment 
to attorney who could not enforce his 
claim by way of injunction against 
treasury officials or avoid the act 
through appointment of a receiver; 
the word “payment,” as used in the 
act, could not be construed to permit 
attorney to acquire custody of checks 
drawn to claimant.—Barber v. Vin¬ 
son, 163 F. 2 d 130, 80 U.S.App.D.C 
325. 

2i TJ.S.—Wyman v. U. S., Dist.Col., 3 
S.Ct. 417, 109 U.S. 654, 27 L.Ed. 
1068. 

65 C.J. p 1394 note 96. 

3. U.S.—People's Trust Co. v» U. &• 
38 CLCL 359. 

65 C.J. p 1394 note 97. 
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should pay away ihe fund which was the subject 
of adjudication in a previous case, an ultimate 
responsibility may rest on them for the diversion 
of a part of the fund from persons having a legal 
vested right therein. 4 

Where congress makes an appropriation for pay¬ 
ment to a specified person, it is the duty of the 
treasury officials to make payment on demand to the 
person designated.* 

Under proper circumstances, the court may deter¬ 
mine the parties entitled to a fund in the hands of 
the secretary of the treasury for distribution. 4 

Erroneous payment . Where an erroneous pay¬ 
ment is made by the government, it is no bar to the 
rightful claimant. 6 7 

§ 165. Retaining Out of Claims Amount Due 
United States 

The comptroller general | B required by statute, on 
presentation, for payment, of a claim allowed against 
the United States, to withhold the amount of any debt 
due the government from the claimant. 

Under Act of March 3, 1933, c 212, Title II, § 13, 
47 Stat at L. 1516, 31 U.S C.A. § 227, the comptrol¬ 
ler general (formerly the secretary of the treasury), 
when any claim allowed against the United States 
is presented for payment, is required to withhold 
therefrom the amount of any debt due from the 
claimant to the government. 8 * The authority thus to 
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settle claims due to and from the United States by 
setting one off against the other is thereby con¬ 
ferred exclusively on the officer named; and a 
claim allowed in the treasury department cannot be 
set off against the judgment against the claimant in 
an action by the government, 8 nor does the statute 
create a lien on the money due to a claimant in 
favor of the government 10 Claims of the govern¬ 
ment for which the claimant is not liable may not, of 
course, be deducted. 11 

While the statute relates to offsetting judgments, 
the General Accounting Office has also the right to 
make set-off of opposing claims before judgment 1 * 

The statutory power given to the court of claims 
to strike a balance between the debts and credits of 
the government gives power to the comptroller gen¬ 
eral, by logical implication, to do the same, subject 
to review by that court. 13 

The failure of the treasury department to with¬ 
hold payment due a government contractor on ac¬ 
count of a claim against the contractor does not re¬ 
lease the sureties on the contractor’s bond. 14 

Settled and unsettled contracts . Where a sum is 
due and owing to a contractor under the terms of 
a settled contract, the comptroller general may not 
equitably apply against such sum an account under 
another contract which is m dispute between the 
parties and is thus unsettled. 15 


4b US—Oneida Indians v. U. S. 39 
Ct.Cl. 116. 

& U S.—Houston v. Ormes, App D C . 
40 SCL 369, 252 U.S. 469. 64 L Ed 
667. 

6 . DC—Smith v Harrah, 61 F 2d 
314. 60 App DC 258. 

65 C.J. p 1394 note 1. 

7. US —Central Nat Bank of Rich¬ 
mond, Va. v. U. S.. 91 F.Supp. 738, 
117 CtCl. 389. 

Recovery of money paid under mis¬ 
take or in violation of law see su¬ 
pra | 134. 

a Omni policy of act 

It is the general policy of the act 

that claims against the United States 

are always to be subject to set-off — 

Mai man v. U. S., C.A.N.Y., 207 F.2d 
897—Ozanic v. U. a, C.A.N.Y.. 188 F. 

2 d 228. 

Presentation to ©omptronor general 
under former statute 
Under the former statute naming 
the secretary of the treasury, pres¬ 
entation of a claim to the comptroller 
general amounted to presentation to 
the secretary within the meaning of 
the statute.—Converse v. U. S., 75 
CLCL 542—65 C.J. p 1375 note 8. 


9 . US—U S. v. Griswold, C.COr. 
30 F 604 

65 C J. p 1395 note 4. 

10 . T T S —U S. v. Ennis. CC.N.J.. 
132 F 133. 

11 . U S —Oregon Short Line R. Co 
v. U. S., 61 CtCl 647. 

65 C J p 1395 note 6 
Administrative findings insufficient 

(1) The requirement of a further 
provision of the statute that, when¬ 
ever a plaintiff denies his indebted¬ 
ness to the United States or refuses 
to consent to set-off. suit must be in¬ 
stituted to recover the claimed set¬ 
off in a judgment of a court, is not 
met by administrative findings of in¬ 
debtedness.—Hines v. U. S. ex rel 
Marsh, 105 F.2d 85, 70 App DC. 206 

(2) This principle applies to Inter¬ 
state Commerce Commission’s order 
finding amount due from carrier as 
excess profits under statutory recap¬ 
ture provisions.—Richmond, F. & P. 
R. Co v. McCarl, 62 F2d 203, 61 App 
D C. 290, certiorari denied 63 S.Ct 
506, 288 U.S. 615, 77 L.Ed. 988. 

(3) The right which the govern¬ 
ment has, under 31 U.SC.A. | 71, 
providing that all claims and de¬ 
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mands by the government shall be 
settled and adjusted in the General 
Accounting Office to offset amounts 
owed to it by debtor against amounts 
owed by the government to debtor 
and in hands of government, does not 
give the government a superior legal 
or equitable claim to the funds in its 
hands, and does not give the admin¬ 
istrative settlement finality; and 
whether the amount so administra¬ 
tively fixed is due, in law and in fact, 
is a question to be adjudicated in ju¬ 
dicial proceedings—Seaboard Surety 
Co. v. U. S., 67 FSupp. 969, 107 CL 
Cl. 34, certiorari denied 67 S.CL 863, 
330 U.S. 826, 91 L.Ed. 1276. 

12 . U.S.—U. S Vb American Sur. Co. 
of N. Y., C/C. A.Fla, 158 F.2d 12. 

13. U.S.—U. S. v. Munsey Trust Co. 
of Washington, D. C., CtCl., 67 S. 
CL 1599, 332 U.S. 234, 91 L.EcL 2022. 

14. U.S.—U. & v. Ennis, C.C.N.J., 
132 F. 133. 

Rights and remedies of sureties In 
general see supra § 111 . 

15. U.S.—Climatic Rainwear Co. v. 
TJ. a. 88 F.Supp. 415. 115 CtCl. 
620. 
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§ 166 . Effect of Audit, Allowance or Disal¬ 
lowance, and Payment 

Accounts and balances stated and certified by ac¬ 
counting officers are not conclusive or prlma facie evi¬ 
dence of the government’s Indebtedness. Except as a 
contract or statute may provide otherwise, an award by 
such officer on a contract, or a rejection of a claim in 
whole or in part, is not conclusive on the claimant. 

Accounts and balances stated and certified by the 
accounting officers of the government are neither 
conclusive nor prima facie evidence of the indebted¬ 
ness of the government, nor can an action be 
brought on them; 16 and the government is not 
thereby precluded from recovering back illegal or 
unauthorized payments. 17 However, when a claim 
has been audited and the fund to satisfy it has been 
appropriated, the voucher therefor becomes tangible 
evidence of the government’s indebtedness, 18 and is 
property even though it has not been delivered. 19 A 
direction by congress to an accounting officer to 
state or restate an account is no submission to his 
arbitrament, there being no mutuality of obligation, 
which must always exist in matters of arbitra¬ 
tion, 26 and the officer’s report is not an award 
pursuant to arbitration on which an action will lie, 21 
and does not authorize a judgment. 22 Similarly, an 
award by an accounting officer on a contract is not 
final or conclusive on the claimant, although he ac¬ 
cepts it; 23 nor, on the other hand, is a rejection of 


a claim in whole or in part conclusive on fhe claim¬ 
ant, 24 especially where an item is rejected, without 
considering its merits, on the ground of want of 
authority to allow it; 25 but such rejection leaves 
him free to pursue his remedy in the court of claims, 
although he may have accepted the portion al¬ 
lowed. 26 However, denial, by the secretary of the 
treasury, of a particular claim may, under the terms 
of the contract, be held conclusive 27 or final ; 28 and 
where a statute gives exclusive and final jurisdic¬ 
tion to the comptroller general to adjust and settle 
particular claims, claims rejected by him are not 
within the jurisdiction of the district court. 29 

An appropriation act directing payment of such 
claims as may be certified to be due by the account¬ 
ing officers does not vest in them exclusive juris¬ 
diction; 30 but under a statute providing that the 
decision of the secretary of war on certain claims 
shall constitute a final determination thereof and 
that they shall not thereafter be reopened or re¬ 
considered, the court of claims has no authority to 
review the secretary’s conclusion on such a claim 31 

An award by a government officer in pursuance 
of an express submission by congress, which award 
is paid by the government and accepted by the 
claimant, is conclusive and final on the claimant, 32 
as is also an award by a public officer, who has 
been required by congress to adjust and settle a 


16. TJ S.—Mississippi Cent R. Co. v 
U. S. f 23 CtCl. 27—McKnight ▼ 
U. S., 13 Ct.Cl 292. affirmed 98 U. 
S. 179, 25 L Ed. 115. 

Auditing: of claim as not effecting ac¬ 
count stated see Account Stated 9 
13. 

Settlement and release under con¬ 
tracts see supra | 104. 

X7. U.S.—J. M. Ceballos v. U. S., 42 
CtCI. 318, reversed on other 
grounds 29 S.CL 583, 214 U.S. 47. 
63LEA 904. 

Recovery of payments see supra | 
134. 

18. DC.—Morgenthau v. Fidelity 4b 
Deposit Co. of Md., 94 F.2d 032, 
68 AppD.C. 163. 

18. DC.—Morgenthau v. Fidelity 4b 
Deposit Co. of Md., supra. 

»s uo n for rule 

The disbursing officer has no power 
to do anything with the voucher ex¬ 
cept to deliver it to payee or to a 
receiver for benefit of person equita¬ 
bly entitled to fund —Morgenthau 
v. Fidelity 4b Deposit Co. of Md., su¬ 
pra. 

8 a TJ.S.—Gordon ▼. U. S., 1 Ct.O. 
1, affirmed 7 Wall. 188, 19 L.Ed. 
85 . 

81. U.&—Nutt v* TJ. S. v CtCL, 8 S. 
CL 997, 125 U.& 650, 31 L.Ed. 821 


—Gordon v. U. S., 1 CtCl 1. af¬ 
firmed 7 Wall. 188, 19 LEd. 35 

32. U.S—Bruce v. U S.. 1 CtCl 
343. 

23. U.S—Bogert v. U. S., 2 CtCl. 
159. 

65 C J. p 1395 note 14. 

24 . U.S—Southern Fac. Co v. U. S.. 
62 Ct.Cl. 649. 

65 C.J. p 1395 note IS. 

25. D.C.—Work v. U. S ex rel. Rives, 
295 F. 225, 64 AppDC. 84, motion 
denied 44 S Ct. 469, and reversed on 
other grounds 45 S.Ct 252, 267 U 
8 . 175, 69 L.Ed. 561. 

26. U.S—U. S v. Fitch, 70 F. 678, 
17 C.C A. 233—Longwill v. U. S., 17 
Ct.Cl. 288. 

27. U.S.—Consolidated Engineering 
Co. v. U. S., D.C.Wash., 35 F.Supp 
980, appeal dismissed, C.C.A., 123 
F.2d 1015. 

Oomstrnctioa contract 

U.S.—Consolidated Engineering Ca v. 
U. S., supra. 

2 & U.S.—Consolidated Engineering 
Co. v. U. S., supra. 

2a U.S.—Breen Stone 4b Marble Co. 
v. U. a, D.C.Minn., 21 F.Supp. 982. 

Costs from compliaacc with codes of 
fair competition 

U.S—Breen Stone 4b Marble Co. y. 
U. S., supra. 


30. U.S.—Sowle ▼. U. 8., 38 CtCl 
525 

65 C J p 1396 note 22. 

31. US—Jackson v. U. S, 90 CtCl 
526—Flecha v. U. S.. 79 CtCl 180 
Claim of ofioor for loos of private 

property in military service.—Flecha 
v. U. S, supra. 

32. U S.—C&rmick 4b Ramsey v. U. 
S. 2 Ct Cl. 126—Gilbert v. U. S. f 1 
CtCl. 108. 

Presentation through secretary of 
war; accord and satisfaction 
Where plaintiffs, under statute, pre¬ 
sented through the secretary of war a 
claim, which in substance and effect 
is the same as that in the Instant 
case, and were paid and accepted a 
certain sum In full payment and 
discharge. It io Immaterial what the 
secretary of war had in mind when 
he made the award, and any irregu¬ 
larity in the proceedings does not 
change the result that the claim 
was satisfied; the special act pro¬ 
viding that the court shall determine 
whether the claim was "satisfied by 
the subsequent payment by the secre¬ 
tary of war as an accord and satis¬ 
faction" leaves this matter to be de¬ 
termined by the court, which holds 
that there was an accord and satis¬ 
faction.—Carden r. U. a. 87 CLC1. 
189. 
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•claim, as shown by certain affidavits and proofs, 
which involves the exercise of a judicial discre¬ 
tion, 33 or an award under a statute providing that 
no claim presented and acted on thereunder shall be 
reopened or considered. 34 On the other hand, an 
award of a gross sum which embraces an allowance 
for matters not within the submission is not bind¬ 
ing; 35 and receipt of payment under the Military 
Claims Act, Act of July 3,1943, 57 Stat. at L. 372, 31 
U S.C A. §§ 223b, 223c, for certain items of damage 
has been held not to bar an action under the sub¬ 
sequently enacted Federal Tort Gaims Act, 60 Stat. 
at L. 842, 28 U.S.C.A. §§ 1291 et seq, 2671 et seq, 
for other items of damage, 36 although other author¬ 
ity is to a different effect. 37 

Where the claim of a contractor against the gov¬ 
ernment has been referred to a commission consti¬ 
tuted by proper authority which has audited the 
claim, and the contractor has received the sum 
found due, without objection, he may not afterward 
maintain a suit m the court of claims for a further 
sum, 38 and the same applies to the decision of a 
hoard of commissioners appointed to adjust claims 
against foreign nations; 33 and when a statute di¬ 
rects payment of a claim, and provides that payment 
shall be in full discharge thereof, the effect of the 
statute may not be obviated by accepting the pay¬ 
ment under protest. 40 A fortiori, where a claim is 
paid expressly 4< m full accord and satisfaction,” with 
a release of all further demands on account of the 
subject-matter of the claim, nothing further can 
be recovered, 41 and a claim once settled by the ac¬ 
counting officers may not be reviewed because of a 
subsequent adjudication by the supreme court or the 
court of claims adverse to their ruling; 42 but if a 
claim is reopened by the action of the accounting 


UNITED STATES §§ 166-167 

officers, then the decision of cither court must be 
followed in the final disposition of the claim. 43 

Where the accounting officers of the treasury have 
once passed on and rejected a claim, it may not 
be reexamined by their successors, except for fraud, 
errors of calculation, or newly discovered evi¬ 
dence; 44 the refusal of the treasury department to 
reopen a claim once determined by it is a final 
disposition of the claim, 45 and where the secretary 
of war makes a requisition for a balance certified 
by the proper accounting officer and the amount 
so certified is paid to the claimant, the claim is 
finally disposed of, as far as the war department is 
concerned. 46 

A valuation by the Board of Appraisal of the 
Navy Department of vessels requisitioned by the 
government has been upheld by the court of claims 
as fair. 47 

Acceptance of less than due. Acquiescence in the 
payment of less than is due, to operate as a dis¬ 
charge, must include conduct akin to abandonment 
or waiver or from which an estoppel may arise, 48 
and acceptance of the payment without protest is 
not sufficient; 49 but when a claim is presented for 
less than is due and is allowed, and payment is ac¬ 
cepted without protest, claimant may not thereafter 
secure an additional allowance 50 without a valid ex¬ 
cuse for not presenting the whole account 51 

§ 167. Arbitration, Compromise, and Settle¬ 
ment 

The government and the claimant are bound by an 
authorized compromise or settlement of a disputed claim. 
Such a dispute may be submitted to arbitration. 

Gaims against the United States which are dis¬ 
puted by the officers authorized to adjust such ac- 


33. U S —Chorpenning v U S., S 
CtCl. 140 

34. US—U. S. v. Olmstead, CC. 
Iowa. 106 F. 286, affirmed 118 F. 
433. 55 C.C.A. 249. 

35. U.S—De Groot v U. S. # CtCl., 5 
Wall. 419. 18 DEd. 700. 

38b U.S.—U. a v. Wade. C. A. Mass., 
170 F.2d 298. 

Rea s on for role 

There Is no duplication of pay¬ 
ments—Wade v. U. a. D.C Mass, 75 
F.Supp. 729, affirmed, C.A.. 170 F.2d 
298. 

37. U.S.—Jordan v. U. a. C.A.Ga, 
170 F.2d 211. 

38 . U.S.—U. S. v. Justice, Ct.Cl f 14 
Wall. 525. 20 D.Ed. 758—U. S. v. 
Adams, CLCL, 7 Wall. 462, 19 D. 
Ed. 248, 


39- U S —Thomas v. U. S., Dev.Ct OL 
165. fi 694 

65 C.J. p 1397 note 28 

40. U S.—Dowdy v. U. S. f 23 CtCl 
•97. 

4U. U.S—White v. U. S.. 28 CtCl 
57. 

65 C.J. p 1397 note 30. 

48. U.S—Blazek v. U. S.. 44 CtCl 
188. 

43. U.S —Blazek v. U. S , supra. 

44. U.S.—Waddell v. U. S., 25 CtCl. 
323. 7 L R A. 861. 

65 C J p 1397 note 31 

45. U.S.—Cotton v. U. S.. 29 CtCl. 
207. 

48. U S.—Baltimore, etc., R. Co. v. 
U. S.. 34 CtCl. 484—Cotton v. U. 
S., 29 CtCL 207. 

47. U.S.—Luckenbach a S. Co. v. j 
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U. S.. 59 CtCL 628, affirmed 47 a 
Ct 186. 272 U.S. 532, 71 DJBd. 294. 
4a U.S—Dollar S. S. Dine v. U. a, 
C.C A.Cal., 75 F.2d 444. 

65 C.J. p 1395 note 18. 

Compromise and settlement nee infra 
8 167. 

a oqul esc enoe held shown 

U S —Dollar a a Dine v. U. a, su¬ 
pra. 

65 C.J. p 1395 note 18. 

49. U S.—St Douis, B. & 1C. Ry. Co. 
v. U. S., CtCl„ 45 act 472, 268 
U.S. 169, 69 DJEBd. 472. 

65 C.J. p 1396 note 19. 

50. U.S.—U. a v. Reading Co., CtCl., 
46 SCt 267, 279 U.a 220, 70 D.EH. 
606. 

65 a J. p 1296 note 20. 

5D U.a—Baltimore 4 a fi. Co r. 

U. a, 52 CtCl. 468. 

65 G.J. p 1390 note 2D 
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counts may be compromised. 62 If a claimant vol¬ 
untarily enters into such a compromise and accepts 
a smaller sum than the claim, and executes a dis¬ 
charge in full for the whole claim, he is bound 
by the adjustment and cannot sue for what he 
voluntarily relinquished; 63 and an authorized com¬ 
promise or settlement is likewise binding on the 
United States, 64 but only if made in a manner bind¬ 
ing on individuals. 66 

A final settlement made under the Military Gaims 
Act, Act of July 3, 1943, 57 Stat. at L. 372, 31 U.S. 
C.A. §§ 223 b, 223 c, has been held not to be affected 
by the subsequently enacted Federal Tort Claims 
Act, 60 Stat. at L. 842, 28 U.S.C.A. §§ 1291 et seq, 
2671 et seq; 66 but under other authority a settle¬ 
ment, or accord and satisfaction, as to particular 
items of damage under the earlier act is not a bar 
to recovery under the later act for other items of 
damage. 67 The statute 28 U.S.C.A. § 2677, provid¬ 


ing that the attorney general, with the approval of 
the court, may arbitrate, compromise, or settle any 
claim cognizable under § 1346(b) of the Federal 
Tort Gaims Act, imposes on the federal district 
court the authority and responsibility for passing on 
proposed compromises, 66 notwithstanding the judg¬ 
ments of the court of appeals affirming the judg¬ 
ments of the district court theretofore entered. 69 

Arbitration . A dispute between the United States 
and a claimant may be submitted to arbitration, 60 
and a claimant can recover his claim for an award 
thereunder. 61 However, executive officers have no 
authority to bind the United States by the arbitra¬ 
tion of claims over which they themselves have no 
jurisdiction, 62 and thus executive officers of the 
government have no authority to submit to arbitra¬ 
tion claims for unliquidated damages founded on 
breach of contract. 63 


C. FALSE CLAIMS AND OFFENSES RELATING TO CLAIMS 


§ 168. In General 

a. General rules 

b. Nature of claim 

c. To whom claim presented 

d. Who may commit offense 

a. General Rules 

Federal statutes creating offenses in connection with 
the making of false claims against the United States have 
been held valid, and are to be construed so as to effectu¬ 
ate the intent of congress. 


It is within the province of congress to enact 
legislation for the protection of moneys in the 
United States Treasury from fraudulent claims 64 
It is provided by Act of June 25, 1948, c 645, 62 
Stat. at L. 698, 18 U.S.C.A. § 287, that whoever 
makes or presents to any person or officer m the 
civil, military, or naval service of the United 
States, or to any department or agency thereof, any 
claim on or against the United States, or any de¬ 
partment or agency thereof, knowing such claim to 


52. TJ S —Sweeny v. U. S. t Ct Cl. t 17 
Wall. 76. 21 LEd. 675. 

66 C.J. p 1391 note 47. 

Settlement under contracts see supra 
* 104. 

53. U.S.—Mason v. U. S* Ct.Cl., 17 
Wall. 67, 21 LEd. 564. 

65 C.J. p 1392 note 48. 

Acquiescence in payment of less than , 
amount due as discharge Bee supra 
f 166. 

54 . U.S.—*Wells v. Nlckles, Utah, 104 
U.S. <44«4 f 26 LEd. 225—Slanders v. 
Andrews, D.COkl., 121 FSupp 684 
—Oregon-Wash. Bridge Co. v. U. 

6 ., 62 F.Supp. 689, 104 Ct.Cl. 430. 

lifiiloi of aittM aooonats within, 
your 

Under Statute authorizing comp¬ 
troller general to revise settled ac¬ 
counts within one year, instructions 
within department within a year that 
communications should be sent noti¬ 
fying claimant of revision, which no¬ 
tification was not sent until year 
had expired, was not a revision with¬ 
in a year; statute did not authorize 
purported cancellation of certificates 
of settlement for overtime pay for 


service as employees of Alaska Hoad 
Commission which had been accepted 
by employees.—Albin v. U. S., Ct.Cl, 
120 F.Supp 763. 

55. U.S.—Wilcox v. U. S., 6 Ct.Cl. 
386. 

I 56. US —Jordan v„ U. 6 ., C.A.G&., 

! 170 F 2d 211. 

57. U S —U. S. ▼. Wade, C.A.Mass. f 
170 F.2d 298. 

58L U.S—Hubsch v U. S.. Fla., 70 S. 

Ct. 225, 338 U.S. 440, 94 L.Ed. 244. 
Taking proof and making findings 
Federal district court. In View of 
such authority and responsibility, 
would not “rubber-stamp” judgment 
of attorney general by approving 
without trial compromise reached be¬ 
tween him and claimant, but would 
take proof satisfactory to court and 
make findings of fact and conclusions 
of 'law on all basic Issues, especially 
those relating to jurisdiction and lia¬ 
bility.—Automobile Ins. Co. v. U. S., 
D.C.Or, 10 FK.D. 489. 

59. U.S.—Hubsch v. U. S., Fla., 70 S. 
Ct 225, 338 U.S. 440, 94 L.Ed. 244. 

90 . U.S.—Great Falls Mfg. Co. v. U. 
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5.. 16 CtOl 160, affirmed 6 S Ct. 
306, 112 US 645, 28 L.Ed. 846. 
“Where the parties made the con¬ 
tract . . agreeing to submit 
their differences growing out of some 
feature of the contract to the judg¬ 
ment of a bureau, . . . the au¬ 
thorities . . . sustain us in up¬ 
holding the stipulation as made.”— 
Pacific Hardware & Steel Co. v. U. 8 ., 
49 Ct.CL 827, 837. 

61. U.S.—Great Falls Mfg Co. v. U. 

5., 16 Ct.CJL 1*60, affirmed 6 SCt 
306, 112 U.S. 645, 28 L.Ed. 846. 
Award by senate as arbitrator of 

Indians* claim cannot be subsequent¬ 
ly modified so as to destroy vested 
rights of Indians thereunder.—Loyal 
Band or Group of Creek Indians ex 
rel. Bruner v. U. S., 97 FSupp. 426, 
118 Ct.Cl. 376, certiorari denied U. S. 
v. Loyal Band or Group of Creek In¬ 
dians, 72 S.CL 27, 242 U.S. 813, 96 L. 
Ed. 615. 

62. U.S.—Brannen v. U. S., 20 CtCL 
219. 

62. U.S.—Brannen v. U. 6., supra. 

64. U.S. — U. EL v. Brogren, D.C. 
Mass., 68 F.Supp. 708. 
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be false, fictitious, or fraudulent, shall be guilty of 
a crime; 66 and by Act of June 25, 1948, c 645, 62 
Stat. at L. 749, 18 U.S.C.A. § 1001, that whoever, in 
any matter within the jurisdiction of any depart¬ 
ment or agency of the United States knowingly and 
willfully falsifies, conceals, or covers up by any 
trick, scheme, or device a material fact, or makes 
any false, fictitious, or fraudulent statements or 
representations, or makes or uses any false writing 
or document knowing the same to contain any false, 
fictitious, or fraudulent statement or entry, shall 
be guilty of a crime. The former statute on this 
subject, 18 U.S.C.A. § 80, on which some of the 
following holdings are based, is summarized in the 
note 66 

The statute is aimed at cheating the government, 
regardless of questions of constitutional authority 
as to the operations being conducted by the govern¬ 
ment 67 and such questions may not be raised by per¬ 
sons charged with making false claims against the 
government. 68 Insofar as it relates to income tax 
evasion, the statute is not unconstitutional because 
it imposes a more onerous penalty than the provi¬ 
sions of the Revenue Code defining the offenses of 
income tax evasion. 68 


UNITED STATES § 168 

The object of the statute is to prohibit the draw¬ 
ing of money from the treasury of the United States 
by false, fraudulent, and fictitious claims. 70 In this 
connection, the making of a claim consists of ask¬ 
ing or demanding payment. 71 The making and the 
presenting of false claims are distinct offenses, 72 
as is each presentation of the same false claim. 72 

Fraud, under the statute, includes any conduct 
calculated to obstruct or impair the efficiency of the 
United States and destroy the value of its operations 
and reports. 74 Criminal intent is a necessary pre¬ 
requisite to criminal liability under the statute; 76 
knowledge and intent are essential elements of the 
crime of aiding and abetting the presentation of 
false claims to an agency of the United States. 76 

Construction of statute generally . A construction 
of the statute should be adopted to accord with the 
intent of congress 77 and the language it used to ef¬ 
fectuate that intent. 78 The statute has been re¬ 
quired to be strictly construed. 79 Under other au¬ 
thority, however, the force and effect of statutes 
of this kind, designed to prevent frauds on the gov¬ 
ernment, may not be frittered away by a mere 
literal construction; 80 while the statute may not, by 


65. Conspiracv to defraud United 
States see Conspiracy 5 56. 

Frauds on government see supra 8 
131. 

Recovery of money paid through 
fraud see supra 8 134. 

66. Provisions of former statute; 
repeal 

(1) It is a crime against the Unit¬ 
ed States to make or present or cause 
to be made or presented any claim 
against the United 'States knowing it 
to be false, fictitious or fraudulent, 
or to make any false or fraudulent 
statements or representations, or 
make or use any false bill, certificate, 
affidavit, deposition, etc., for the pur¬ 
pose of obtaining payment of & claim. 

(2) Statute held not repealed by U 
S Rev St. 8 4736. providing a pen¬ 
alty for knowingly procuring the 
making or presentation of any false 
or fraudulent affidavit pertaining to 
any pension claim or other matter 
within the jurisdiction of the com¬ 
missioner of pensions.—Edgington v. 
U. S., Iowa, 17 S.CL 72, 164 U.S. 361, 
41 Li Ed. 467. 

67. U.S—U. S. ▼. Kapp. Okl., 5* S 
CL 182, 602 U.S. 214, 82 LE<L 205 

68 . U.S.—U. S. v. Kapp, supra. 

lizoluaion of Communists from bene¬ 
fits 

Congress had the right to demand 
that Information be obtained as to 
whether employees under Emergency 
Relief Appropriation Act were Com¬ 
munists, and the fact that such infor¬ 


mation could not constitutionally be 
used as a basis for exclusion from 
benefits under the act did not pre¬ 
clude prosecution of one who alleged¬ 
ly submitted false statements that he 
was not a Communist in order to 
continue in the employ of the W. P. A. 
—U S v. Schneider, D.C.Wis., 45 F. 
Supp 848. 

69. US —Ex parte Berkoff, DC. 
Minn , 65 F.Supp 9T6, affirmed, C C 
A., Berkoff v. Humphrey, 159 F. 
2d 6. 

70. U.S—U. 8. v. Brogren, D.C. 
Mass . 63 F Supp. 702. 

Other statements of purpose 

(1) The statute has for fts purpose 
the protection of federal government 
from fraudulent, fictitious, or false 
claims.—U. S. v. MacEvoy, D.C.N J., 
58 F.Supp. 83. 

(2) The purpose of statute is to 
protect the government, and its de¬ 
partments and agencies from perver¬ 
sions which might result from decep¬ 
tive practices described in the stat¬ 
ute—Berenbeim v. U. S„ C.C.AC 0 I 0 ., 
164 F.2d 679, certiorari denied 68 S 
Ct. 454, 333 U.S. 827, 92 L.Ed. 1113. 

(3) Amendment to statute held to 
show congressional intent to accom¬ 
plish latter purpose.—>U. S v. Gilli¬ 
land, Tex. 61 S.Ct 518, 312 U.S. 86, 
85 L Ed. 598—Boushea v. U. S., C.A. 
Minn., 173 F.2d 131. 

71. U.S —U. S. v. Bittinger, D.CJfio., 
24 F.Cas.No.14,699. 
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72. U.S—Ex parte Shaffenburg. CC. 
Colo., 21 F Cas.No.12,696, 4 Dill. 271. 

73. US—U. S. v. Coggin, C.C.Wis, 

3 F. <492, 9 Biss. 416 

74. U.S.—U. S v. Gottfried, C.C.AJST. 
Y., T65 F '2d 360, certioran denied 68 
S CL 7'38, two cases, 333 U S. 860. 
92 LEd. 1139, rehearing denied 6*8 
S Ct 910. two cases, 933 U S 883, 92 
LEd 1157. 

75. U.S—U. S v. Park Motors, D.C. 
Tenn , 107 F Sulpp. 168. 

Conspiracy as showing intent 

(1) The criminal intent to file false 
claims with a government agency is 
established by the formation of a 
conspiracy to defraud the United 
States in the sale of goods.—Nye A 
Xissen v. U S, CCACal., 168 F2d 
846, affirmed 60 S Ct. 766, 336 U.S. 613, 
93 LEd. 919. 

(2) Conspiracy to defraud United 
States see Conspiracy 8 6*6. 

76. US — McCoy v. U. S, C.A.Mont, 
169 F.2d 776, certiorari denied 69 
SCL 298, 336 U.S. 898, 96 LEd. 
433. 

77. U.S.—U. S. v. MacEvoy, D.C.N.J„ 
58 F.Supp. 83. 

78. U.S.—U. S. ▼. MacEvoy, supra. 

79. U S.—U. S. v. MacEvoy, supra— 
Cahill v. Curtis-Wrigfct Corp., D. 
C.Ky., 57 F.Supp. 614. 

80. U.S.—Spivey v. U. &, C.C.A.Ala., 
109 F.2d 181, certiorari denied 60 8. 
CL 1079, HO UJS. 631. 94 LEd. ViOL 
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process of construction, be extended beyond its 
reasonable and natural meaning, 81 neither may it 
be, by the same process, deprived of its natural 
meaning. 88 The evident intent of congress must 
not be thwarted arbitrarily by forced construction 
of the language, 83 nor must the evident will of 
congress be upset by declaring words used to be 
mere surplusage and without meaning, when an ef¬ 
fective signification can be given to words of plain 
intent and meaning; 84 a court is not justified in 
attempting to legislate either by adding to the words 
of the statute or depriving it of a consistent and 
plain interpretation of words used to carry out the 
evident intent of congress. 85 

In interpreting so much of the statute as it shares 
with the informer statute, discussed infra § 174, the 
court must give it careful scrutiny lest those be 
brought within its reach who are not clearly in¬ 
cluded; 86 but after such scrutiny the court must 
give it the fair meaning of its intendment. 87 

Department or agency . A statutory reference to 
a “department” of the United States applies to the 
United States Maritime Commission 88 and the Fed¬ 
eral Works Agency; 89 a reference to an “agency” 
of the United States applies to the Veterans* Ad¬ 
ministration 90 and the Federal Emergency Admin¬ 
istration of Public Works. 91 

Financial loss . Under the several statutes, a 
showing of financial or pecuniary loss to the United 
States 92 or to any employee on a governmental pro¬ 
ject, 93 has been held not necessary to the commis¬ 
sion of the offense. 

However, where a claim has been paid and an 
action is brought to recover the amount paid, on the 
ground that the claim was fraudulent, it is neces- 
saiy to show a pecuniary loss, 94 and recoveiy can I 

KL U.S.—Spivey v. U. S., supra. 

82. TJ.S.—Spivey v. TJ. S., supra. 

83. U.S—-TJ S. v. MacEvoy. D.C.NT. 

J. f 58 FSupp. 83. 

84 . TJ S —TJ. S. v. MacEvoy, supra. 

85. TJ S —TJ. 6 v. MacEvoy, supra. 

86. TJ.S.—-TJ. S ex rel Marcus v. 

Hess, Pa.. 63 SCt 379. 317 US. 

537. 87 L Ed. 443, rehearing denied 
68 S CL 756. 318 U S. 799, 87 UEd. 

1163. 

87. U.S.—TJ. 6. ex rel. Marcus v. 

Hess, supra. 

88. U.S.—U. S. v Michener, C.C.A.N. 

J., 152 F.2d 880. 

89. U.S.—U. S. v. MacEvoy, D.C.N.J., 

58 F Supp. 83. 

90. U.S—Sanchez v. U. S., C.C.A. 

Puerto Rico, 134 F.2d 279. 

MU U.S.—TJ. S. v. Schor, D.C N.Y., 13 
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be had only to the extent of the pecuniary loss 
sustained. 95 

Actual deception of the government has been held 
not essential to the offense. 96 

Action under Trading with the Enemy Act . In 
an action by the United States for damages for 
fraudulently diverting property from the Alien 
Property Custodian by means of a false claim, in 
violation of Trading with the Enemy Act §§ 2,9, 17, 
SO U.S.C.A. §§ 2, 9, 17, the fact that the government 
relies in part on information gained through in¬ 
dependent investigation does not suffice to deprive 
it of its right of redress against defendant; 97 and 
the fact that defendant is the claimant’s attorney 
does not bar the recovery from him of alleged 
fraudulent gains or constitute a bar against an ac¬ 
tion by the government to recover for losses due 
to defendant’s fraudulent acts, no matter who was 
the pecuniary beneficiary thereof. 98 In such an ac¬ 
tion, the United States has been held to be the real 
party-in interest; 99 and the defense of the statute 
of limitations 1 or of laches 2 has been held not 
available. A particular complaint, m such an ac¬ 
tion, has .been held to state a cause of action. 8 

Penalties provided under Servicemen's Readjust¬ 
ment Act of 1944, § 1 et seq, 38 U.S.C.A. § 693 et 
seq, 38 U.S.C.A. § 715, for making, or conspiring 
to make, false statements concerning claims arising 
under it are not exclusive, 4 but are to be imposed 
“in addition to any and all other penalties imposed 
by law;” 5 hence, the offense can properly be 
charged under either that act or the False Claims 
Act 6 

The Gold Reserve Act of 1934, § 4, 31 U.S.C.A. 
§ 443, does not purport to provide punishment as for 

off for fraud committed in connection 
with a prior claim, it la necessary 
to show a pecuniary lose was sustain¬ 
ed by the commission of the fraud.— 
Crovo v. U. S, supra. 

96. U.S.—U. S. v. Presser, CC.A.N. 
Y.. 99 F.2d 819. 

97. U.S.—U. S v. Silllman. D.C.N.J., 
65 F.Supp. 665. 

US—-U. S. v. Silllman, supra. 

99. U.S.—U. S. v. Silllman, supra. 

1. U.S.—U. S. v. Silllman, supra. 

2. U S.—U. S. v. Silllman, supra. 

3. U S.—TJ. S. v. Silllman, supra. 

4. U.S—U. S. v. Aderman, C.A.W1S.. 
191 F.2d 980, certiorari denied 842 
U.S. 927, 96 L Ed. 691. rehearing 
denied 72 S.Ct. 552, 342 U.S. 950. 
96 UEd. 706. 

6. U.S.—U. S. v. Aderman, supra. 

6. U S.—U. 8. v. Aderman, supra. 


F.Supp. 3*99, affirmed, C.C.A-, U. 8. 
v. Balkan, 85 F.2d 1020. 

92. U S.—U. S v. J. Greenbaum ft 
Sons, C.O.A.N.Y.. 123 F.2d 770— 
U. S. v. Goldsmith, CC.AN.Y., 108 
F.2d 917—U. S. v. Presser. CC.A. 
N Y, 99 F.2d 819—U. S. v. Mellon, 
C C AN.Y., -96 F.2d 462—U. S. ▼. 
Schneider. D.C.W1S., 45 F.Supp. 848. 
Prior to amendment of 1934, deci¬ 
sions were to the contrary.—U. S. v. 
Cohn, Ill., 46 S/Ct. 251, 270 U.S. 339, 
70 Li Ed. 616—Love v. Mantz, C.C.A. 
Minn, 72 F.2d 631—TJ S ex rel. Starr 
v. Mulligan, C.C.A.N.Y., 59 F.2d 200. 

93. U.S—U. S. v. J. Greenbaum ft 
Sons, C.C.AN.Y, 123 F.2d 770. 

94. U.S—Crovo v. U. S., 100 Ct.Cl. 
368. 

95. U S.—Crovo v. U. S., supra. 

Set-off 

In order to sustain a plea of set- 
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a criminal offense , 7 and deals with an offense en¬ 
tirely distinct from that punishable under the false 
claims statute ; 8 it does not provide an exclusive 
penalty for the violation of its terms, so as to super¬ 
sede the false claims statute ; 9 hence, a prosecution 
may be brought under the false claims statute al¬ 
though it involves the violation of the terms of the 
Gold Reserve Act . 10 

b. Nature of Claim 

Within false claim statutes, a claim Is the demand 
of something from the United States on the ground of 
right. Whether a claim is honest or is false, fictitious, 
or fraudulent must be determined in view of all the facts 
and circumstances surrounding it. 

A claim, within false claim statutes, is the demand 
of something from the United States on the ground 
of right . 11 A false claim, within the meaning of 
the statute, is one which is not true ; 12 a fictitious 
claim is one for supplies said to have been furnished 
or services said to have been rendered, no part 
whereof was in fact rendered or supplied ; 13 and a 
fraudulent claim is a false or fictitious claim gotten 
up to deceive or defraud . 14 

Whether the claim is genuine and honest, or false, 
fictitious, or fraudulent, must be determined in view 
of all the facts and circumstances surrounding it . 15 * 

The offense is committed by presenting for pay¬ 
ment a claim originally valid, but which the person 
presenting it knows has been paid and is no longer 
a subsisting and just demand, or one on which, al¬ 
though valid, he knows he is not authorized to re- 
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ceive payment . 10 One is guilty who presents a 
claim which he believes to be true and just, but 
which he seeks to substantiate by affidavits, certifi¬ 
cates, depositions of persons who, to his knowledge, 
depose or certify to material facts of which they 
knew nothing ,' 17 but presentation of a groundless 
claim in good faith is not an offense . 18 It is no de¬ 
fense that the officer to whom the claim is presented 
certifies that the facts are as stated in the claim . 19 

c. To Whom Claim Presented 

For an offense to be committed, the claim must be 
presented to an officer having power to approve or pay It. 

For an offense to be committed under false claims 
statutes, the claim has been required to be presented 
to an officer having power to approve or pay it , 20 
and presentation of accounts to one whose approval 
is required before audit and payment constitutes 
the presentation of a false claim . 21 However, pres¬ 
entation of a claim for payment or approval to any 
department of the United States has been held with¬ 
in the purview of the act, without the necessity of 
showing the particular person or officer of a depart¬ 
ment to whom the claim was presented, and his au¬ 
thority to approve and pay . 22 The presentation to 
one department of a claim against another depart¬ 
ment is not within the purview of the statute . 23 

Presentation of a United States marshal’s ac¬ 
counts to a federal judge is held to be a presentation 
to an officer in the civil service of the United States 
within the statute , 24 and presentation of an Indian 
agent’s vouchers and accounts to the commissioner 


7. U.S.—Fuller v. TJ S f CO A Cal, 
110 F.2d SIS, certiorari denied €1 
SCt. *29. 311 US. 609, 85 L Ed 430 

a. U.S—Fuller v. U. 6., supra. 

9. U'S—Fulter v. U. S, supra 

10. U.S—Fuller v. U. S. f supra 

11. U.'S.—U. S. v. Byron, D C.Or, 223 
F. 798. 

65 C J p 1308 note 49. 

Income tax returns 

Suppression of material matters in 

income tax returns was not included 

in statute in original form —Olson 

v. Mellon, D.C.Pa. f 4 FSupp. 947, af¬ 
firmed, CC.A., U. S ex rel. Knight 
v. Mellon, 71 F.2d 1021, certiorari de¬ 
nied 53 SCt. 147, 293 U.S. 615, 79 
D.Ed. 704, U. S ex rel. Knight v 

Stone, 55 SCt. 147, 293 U.S 615, 73 

L.Ed 704, U. S ex rel. Knight v. Nut¬ 
ty, 65 S.Ct. 1'47, 303 US 616, 79 L. 

Ed. 704, U. S. ex rel. Knight v. Leovy, 
55 S.Ct. 147, 293 U.S. 615, 79 LEd 

704, U. S. ex rel. Knight v. Guthrie, 

65 SCt. 147, 393 U.S. 615. 79 L. Ed. 

704, and U. S. ex reL Knight v. Davi¬ 

son. 65 S.Ct 148, 291 U.S. 615, 79 U 
Ed. 704. 


12. U.S.—Bridgeman v U. S, Mont, 
140 F. 577, 694, 72 CCA 143 

65 C J. p 1398 note 50. 

13. US —Bridgeman v. XT. S , supra 

14. U.S—Bridgeman v. U. S., supra. 

15. US.—U. S v Downey, DCRI, 
257 F. 366—U. S v. Dimmick. DC 
Cal., 112 F. 350, affirmed 116 F. 8*25. 
64 C.CA. 329, certiorari denied 23 
SCt. 850, 189 US. 509, 47 L.Ed. 923. 

Technical compliance with act or reg¬ 
ulations 

If statements contained In certifi¬ 
cate for reimbursement of deteriora¬ 
tion of potatoes, which defendants 
had Induced potato grower to file, 
were false, they constituted "false 
representations,'* in violation of stat¬ 
ute, regardless of whether statements 
were technically in accord with the 
act or regulations under which certifi¬ 
cate was issued.—Boushea v. U. S.. 
C A.Minn., 173 F.2d 131. 

16. U.S—-U. S. v. Dimmick, D.CCal., 
112 F 350, affirmed 116 F. 825, 54 
C.C.A 329, certiorari denied 23 S. 
Ct '850, 189 U S. 509, 47 LJEd. 923. 
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117. US—U. S v Jones, DC.S.C., 32 
F. 482 

18. U S —U. S v. Route. D.C Mo, 33 
F 246 

Alaska—-U S v. Stubbs, 6 Alaska 
736. 

65 C J. p 1399 note 56. 

19. XT S — U S v. Christopherson, D. 
C Mo , 261 F 226. 

65 C.J. p 1399 note 57. 

20 . US —U. S. v. Christopherson, 
supra. 

21. U.S.—Kurzrok v. U. S., C.C.A. 
Okl, 1 F.2d 209. 

22. US —XJ. S. v. MacEvoy, D.C.N.J., 
58 FSupp. 88. 

23 - US —U. S. v. MacEvoy, D.C.N.J., 
58 FSupp. 83, 86 

"While the statute makes it an of¬ 
fense to present a false voucher to 
any department of the United States 
• . it would seem but reasonable 
that such department must be the 
one which would be authorized to ap¬ 
prove, audit and pay the claim."— 
U. S. v. MacEvoy, supra. 

24. U.S.—U. S. v. Strob&ch, CCAla., 
48 F. 908. 
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of Indian affairs is within the statute, 26 as is pres¬ 
entation to the court of private land claims, 26 but 
presentation to the court of claims was held not to 
be within the statute. 27 It has been both held 28 and 
denied 26 that the presentation of a deputy mar¬ 
shal’s claim to the marshal is within the statute; and 
it has been held that it is not material that he would 
have no authority to approve it were it genuine, 30 
or that the term of office has expired, if he still 
sustains in part official relations with the United 
States. 31 

d. Who May Commit Offense 

The false claime statutes apply to all persons pre¬ 
senting, or causing the presentation of, claims against the 
United 8tates. The claim need not be in favor of the 
person presenting the false claim or document. 

The false claims statutes apply to all persons 
presenting claims against the United States, 32 or 
causing such claims to be presented, 33 even though 
the fraudulent claims are actually presented through 
an intermediary. 34 So, it is not necessary that the 
claim should be one in favor of the person who 
presents the false claim or document, 36 but the 
statute applies as well to such claims presented by 
an attorney, agent, officer, or other person present¬ 
ing or aiding in the collection of a false claim, 
knowing it to be false, 36 and an officer who conspires 
with others to obtain money by false accounts is 
guilty of falsification, although he may be ignorant 
of the items of any particular account. 37 

Corporation . The word “person” in the statute 
has been held not to include corporations, so that 
a corporation may not be convicted thereunder; 38 
but under other authority, the act of an officer of 
a corporation in causing false claims to be filed 
on its behalf is the act of the corporation, 33 his 
guilty intent is imputable to it for the purpose of 
proving its guilt, 40 and the corporation may be 


found guilty under the statute. 4 * 1 

§ 169. Claims against Government-Owned 
Corporation 

The false claime statute. In Its previous version, In¬ 
cluding the phrase “or any corporation in which the 
United States is a stockholder,“ was valid, the phrase 
applying only to such corporations as were instrumental¬ 
ities of the government. 

The phrase “or any corporation in which the 
United States of America is a stockholder,” previ¬ 
ously included in the statute making it an offense 
to present or obtain payment of a claim against the 
United States, but omitted, as unnecessary, from 
subsequent versions of the statute, applied only to 
such corporations as were instrumentalities of the 
government, 42 and, as thus limited, the statute was 
valid. 43 It applied to frauds committed on Ameri¬ 
can vessels on the high seas or in foreign ports by 
American citizens. 44 

Where the United States is the owner and bene¬ 
ficial holder of all the stock, the fact that the stock 
is nominally held by officials of the government and 
not in the name of the United States, is immate¬ 
rial. 46 

§ 170. False Documents 

Statutes creating offenses in the presentation of false 
writings in relation to claims against the United States, 
Including claims for pensions, have been construed in ac¬ 
cordance with their terms. 

Under Act of June 25, 1948, c 645, 62 Stat. at L. 
711, 18 USCA. § 495 (formerly § 73), providing 
that whoever transmits to, or presents at, any office 
or offices of the United States any writing m sup¬ 
port of, or in relation to, any account or claim, 
with intent to defraud the United States, knowing 
the same to be false, altered, forged, or counter¬ 
feited, shall be guilty of a crime, there must be a 


25. TJS —Bridgeman v. U. 6., Mont., 
140 F. 677, 7'2 C C A. 145. 

28. NM.—In re Peraltareavls, 41 P. 
■638, 8 N M 27. 

27. D C.—TJ. S. v. Moore, 10 D.C. 226. 

28. U.S.—TJ. S. v. Strobach. C.C Ala., 
48 F. 902. 

28. U.S.-^U. a v. Wallace, D C S C, 
40 F. 144 

80. TJ.S.—U. S. v. Strobach, C.C.Ala., 
48 F. 902. 

81* TJ.S—TJ. 6. v. Strobach, supra. 

82. TJ.S —TJ. S v. Coggin, C.C.W’is., 
3 F. 492, 9 Biss 416. 

65 C.J. p 1399 note 68. 

88. U.S.—U. 8. v. Brogren, D.C. 
Mass., 63 F.Supp. 703. I 


Causing another innocently to Ills 

false claim—Boushea v. U. S., C.A. 
Minn., 173 F 2d 131. 

34. TJ.S —'U. S. v. Brogren, D C.Mass., 
63 F.Supp. 702. 

35. TJ.S.—Summers v. TJ. 6 , C.C.A. 
Va, 11 F 2d 583, certiorari denied 
46 SCt 632, 271 U.S. 681, 70 LEd. 
1149—TJ S v. Kohnstamm, CCN. 
T, 2*6 FCas No 15,542, 5 Blatchf. 
222 . 

36. U.S—U. S v. Hull, DC Neb., 14 
F. 324, 4 McCrary 272. 

37. U.S—TJ. a v. Russell, DCTex., 
19 F. 591. 

8a U.S—TJ. S. ▼. Kansas Pac. R. Co., 
CC.Kan., 26 F.Cas.No.15,506. 
Liability of corporation for penalty 
see infra | 174 a. 
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39. U.S—TJ. S v Empire Packing 
Co, C.A 111., 174 F 2d 16, certiorari 
denied 69 SCt. 1534, 337 US. 959, 
93 LEd 1758. 

4a US —TJ. S. v. Empire Packing 
Co, supra. 

41. U.S—TJ. S. v. Empire Packing 
Co., supra. 

4a U.S.—TJ. S v. Walter, Fla., 44 S. 
Ct 10, 263 US. 15, 68 L.Ed. 187. 

Government-owned corporations gen¬ 
erally see supra SS 65-70. 

43. U S.—TJ. S. v. Walter, supra. 

44. U.S.—U. S. Bowman, N.Y., 43 
S.CL 39, 260 U.S. 9*4, 67 LEd. 149. 

4a U.S.—Spivey v. U S, C.C A Ala, 
109 F.2d 161, certiorari denied 60 
SCt. 1079, 810 U.S. 661, 64 L.Ed. 
1401. 
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claim, 46 which is false, 47 a false document, 46 and an 
intent to use the document in obtaining, or aiding 
to obtain, the payment or approval of the claim; 49 
and it must appear that the document was trans¬ 
mitted with relation to, or in support of, a claim 
against the United States. 60 It is not necessary 
that the claim be one already presented and pending 
before the government or some officer thereof. 61 

The word "affidavit,” as used in the statute, re¬ 
lates to the form of the false paper, and not its 
legal character. 62 A felonious intent is not an es¬ 
sential ingredient of the offense 53 It is no defense 
that the use of fictitious receipts was to avoid a 
rule which has been disregarded in practice 64 

Under former statute, 18 U.S.CA. § 80, relating 
to the use of various documents for the purpose of 
obtaining payment of a claim, the sole element of 
the offense was the intentional presentation of a 
false statement to an agency of the United States. 66 
This statute has been held to cover false statements 
made in an application for a loan insured under a 
federal statute, notwithstanding the application was 
made to a bank which might not have complied 
strictly with the rules with respect to insurance of 
the loan. 66 

Pension; insurance . Act of June 25, 1948, 62 
Stat. at L. 699, c 645, 18 U.S.C.A. § 289 (formerly 
§ 81), making it an offense to make or present a 
false affidavit or other paper concerning any claim 
for a pension, docs not apply to an affidavit relat- 
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ing to a claim under a policy of government insur¬ 
ance. 67 

Defrauding government of money . The statute 
with respect to the presentation of false writings in 
support of a claim with intent to defraud relates 
only to defrauding the government of money. 66 

§ 171. False Statements 

A provision of a national defense appropriation act 
making it an offense knowingly to furnish a falae state¬ 
ment of the actual costs of production must be reason¬ 
ably construed. The word “furnish’* therein is one of 
broad and general denotation. 

It is not essential that false statements in support 
of a claim should be under oath. 69 

§ 403 (e) of the Sixth Supplemental National De¬ 
fense Appropriation Act of 1942, 56 Stat. at L. 246, 
50 U.S.CA.Appendix § 1191 (e), making it an 
offense for any person knowingly to furnish, to the 
secretary of a department, a false or misleading 
statement as to the actual costs of production and 
such other financial statements as the secretary may 
require, must have a reasonable construction, 60 and 
if ambiguous or uncertain should not be extended 
in a criminal case beyond its reasonably clear im¬ 
port. 61 As used in the statute, the word “furnish” 
is not a term of art, 62 but is, rather, one of very 
broad and general denotation. 63 Since the statute 
did not prescribe or require any particular type of 
records to be kept by contractors, 64 or demand any 
specific method of accounting, either as to form or 


46. UJS —!U. S. ▼. Byron, D.C Or, 223 
F. 798. 

47. U.S —U. S. v. Miskell, C.C.N.Y, 
15 F. 369. 

05 C.J P 1399 note 75. 

4a US.—TJ. S v. Rhodes. CC Mo., 
30 F. 431—U. S. v. Miskell. CC.N. 
Y., 15 F. 369 

49. US—U. S. v. Rhodes, CO Mo., 
30 F 4*31. 

50. U.S—U S. v. Kessel, DCJowa, 
■62 F. 5*9. 

Bl. U.S—U S. v. Rhodes, C.C.Mo, 
•30 F. 431 

58. U.S.—U. S. v. Ingraham, C.C R.I, 
49 F r&5, affirmed 15 S.Ct. 148, 155 
U.S. 434. 39 L, Ed. 213. 

65 C.J. P 1399 note 80. 

53. U.S.—U. S. v. Staats, N.Y., 8 
How. 41, 12 L.Ed. 979. 

54. U.S.—Fain v. U. &, C.C.A.Ariz., 
265 F. 473. 

65 C.J. p 1999 note 82. 

55. U.S.—TJ. S. v. J. Oreenbaum ft 
Sons, C.C.A.N.Y., 128 F.2d 770. 

False statements generally see Infra 
| 171. 


“Kick back” statute does not cover 
same subject matter—U. ®. v. J. 
Greenbaum ft Sons, supra. 

58. U.S —U. S. v Mellon, C.C.A.N.Y., 
96 F 2d 462. 

57. U S —Sanchez v. U. S, O C. A. 
Puerto Rico, 134 F.2d 279, certiorari 
denied Sanchez Tapia v. U. S. ( 63 
SCt. 1325, 319 U.S. 768, 87 L.Ed. 
1717. 

58. U.S.—TJ. S. v. Myler, D.C.Md., 27 
F.Cas.No 15,849. 

65 C J. p 1400 note 84. 

59. U S —U. S. v. Dumas, D.C.N.Y., 
288 F. 247. 

60. US.—U. S. v. Decker, DC.Md., 
51 F.Supp. 20, affirmed, C.C.A., 
Decker v. U. S., 140 F2d 875, cer¬ 
tiorari denied 64 SCt. 791, 321 
US. 792, 88 L.Ed. 10-02. 

Meaning of “actual” cost of produc¬ 
tion 

“Actual” cost of production, within 
statute, does not mean only costs 
after eliminating unreasonable and 
improper charges which can only 
be obtained from an audit of the con¬ 
tractor's books under statute relat¬ 
ing to renegotiation of contract pric¬ 
es to the federal government.—U. S. 
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v. Decker, DCMd, 51 FSupp. 20, af¬ 
firmed, C C.A, Decker v U. S, 140 F. 
2d 375. certiorari denied 64 SCt. 791, 
321 U.S. 792, 88 LEd 1082. 

81. US—U S v. Decker, D.C.Md, 
51 FSupp. 20, affirmed, CC.A., 
Decker v. U. S, 140 F.*2d -375. cer¬ 
tiorari denied 64 S Ct 791, 321 U.S. 
792, 88 L.Ed. 1082. 

82. U.S—Decker v. U. S., C.CAMA, 

140 F.2d 376, certiorari denied 64 
SCt. 791, 321 U.S. 79*2, 88 L.Ed. 

1082. 

83. U S.—Decker v. U. 8., C.C A.Md.. 

140 F 2d 375, certiorari denied 64 
SCt 791, 321 U.S. 792, 88 L.Ed. 

1082. 

84. U.S.—Decker ▼. U. S., C.CA.Md., 

140 F.2d 375, -certiorari denied 64 
S.Ct. 791, 321 U.S. 732, 88 Li.Ed. 

1082. 

Best available reoords 
Congress must have intended that 
statements of actual costs were to 
be gleaned from the best available 
records kept by the contractor in the 
regular course of business—Decker 
v. U. S., C.C.A.M&., 140 F.2d 375, cer¬ 
tiorari denied 94 S.Ct. 791, 821 U.S. 
792. 88 UEd. 1988. 
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content, 65 the fact that a war contractor's books did 
not segregate the cost of production on navy con¬ 
tracts which comprised most of his business does 
not prevent the books from constituting a statement 
of “actual costs of production” on navy contracts, 66 
nor does the fact that the books are badly kept 67 and 
do not with precise accuracy reflect the costs of 
production. 66 This section has been held applicable 
in particular circumstances, and the activities in¬ 
volved did not fall solely within the section merely 
making the contractor's books open to government 
inspection and providing no penalty for false entries 
therein. 66 

The phrase “any person,” as used in the statute, 
has been held to include the president and the vice- 
president of a corporate contractor; 70 but an execu¬ 
tive officer of a corporation has been held not re¬ 
sponsible for data on a navy contractor’s books, to 
which he referred a representative of the Price Ad¬ 
justment Bureau of the Navy Department, except 
to the extent to which he knew the entries were 
false and concealed that fact. 71 

§ 172. Other Offenses 

Under a statute making it an offense for an officer 
or employee of the United States to act as agent or 
attorney for, or to aid in, the prosecution of any claim 
against it otherwise than in discharge of his duties, the 
rights of landowners in a condemnation proceeding do not 
constitute claims. A statute making it an offense for a 
former employee to prosecute against the United States, 
within two years after his employment ceases, a claim 
involving subject matter directly connected with his em¬ 
ployment is limited to demands against the government 
for money or property. 

The statute 63 Stat. at L. 280, c 268, § 2 (b), as 
amended June 28, 1949, 18 U.S.C.A. § 283, in sub¬ 
stance making it an offense for an officer or em¬ 
ployee of the United States, or any department or 
agency thereof, to act as agent or attorney for 
prosecuting any claim against the United States, or 
to aid or assist in the prosecution or support of any 


such claim, otherwise than In the proper discharge 
of his official duties, was passed for the purpose of 
preventing government employees from making use 
of private government information to assist persons 
having claims against the United States, 76 and of 
prohibiting government employees having access to 
government files from obtaining therefrom informa¬ 
tion with respect to persons who might possibly 
have claims against the government and then solicit¬ 
ing the representation of the owners of such claims, 
or assisting them in some way, thereby earning 
fees. 73 The rights of landowners in a condemnation 
proceeding do not constitute “claims” against the 
government within the purview of the statute. 74 

The statute 63 Stat. at L. 90, c 139, § 7, 18 U.S. 
GA. § 284, as amended May 24, 1949, making it 
an offense for a former government employee to 
prosecute against the United States, within two 
years after his employment has ceased, a claim in¬ 
volving subject matter directly connected with his 
former employment or performance of duty, is to 
be construed in accordance with the general prin¬ 
ciples of statutory construction. 75 The statute is 
limited to demands against the government for 
money or for property. 76 

§ 173. Criminal Prosecutions 

a. In general 

b. Indictment 

c. Evidence; variance 

a. In General 

In criminal prosecutions for the violation of false 
claim statutes, general rules governing criminal prose¬ 
cutions have been applied to venue, questions of law and 
fact, instructions, and verdict. 

The making and the presenting of a false claim 
being separate offenses, as discussed supra § 168 a, 
the offense of making a false bill or account may 
be prosecuted in the judicial district in which the 
false claim was made. 77 


65. TJ S.—Decker v. U. S.. CCAMd., 
140 F 2d 376, certiorari denied 64 S. 
Ct. 791, 321 U S. 792, 88 L.E*. 1082. 

66 . U.S.—Decker v. U. S., C.C.A.Md., 
140 F.2d 375, certiorari denied 64 
SCt. 791, 321 U.S. 792, 88 L.Bd. 
1082. 

67. TJ.S.—Decker v. U. S, C.CA.Md., 
140 F.2d 376, certiorari denied 64 
&Ct 791, 821 U.S. 792, 88 L.Ed. 
1082. 

68 . U.S.—Decker v. U. S, C.C A.M<L, 
140 F.'2d 876, certiorari denied 64 
S.Ct. 791, m U.S. 792, 8*8 L.E<L 
1082. 

69. U.S.—Decker v. U. 8., CCAMd., 
140 F.2d 376, certiorari denied 64 


SCt. 791, 321 US. 792, 88 L.Ed. 
1082. 

7a US.—U. S. v. Decker, D.CMd., 
61 FSupp. 20, affirmed, CCA., 
Decker v. U. S.. 140 F.2d 376, cer¬ 
tiorari denied 64 S.Ct 791, 321 U. 
S. 792, 88 L.Ed. 1082. 

71. U S.—U. S. v Decker, D.CMd., 61 
F.Supp. 20, affirmed, C.CA., Decker 
v. U. S., 140 F.2d 376, certiorari 
denied 64 S.Ct. 791, 321 U.S. 79*2. 88 
l*Ed. 1082. 

72. U.S.—U. S. ▼. 679.19 Acres of 
Land, More or Less, in McLean 
County, D.C.N.D., 113 F.Supp. 690. 

73. U.S.—U. S. v. 679.19 Acres of 
Land, More or Less, in McLean 
County, supra. 


74. US.-U. S v 67919 Acres of 
Land, More or Less, in McLean 
County, supra. 

Reason for rule 

Landowners are not claimants, but 
are defendants, in a condemnation 
case.—U. S. v. 679.19 Acres of Land, 
More or Less, in McLean County, su¬ 
pra. 

75. DC.—TJ S. v. Bergson, D.C., 119 
F.Supp. 469. 

7a D.C.—-U. S. Tn Bergson, supra. 

77. U.S.—Ex parte Sh&ffenburg, C.C. 
Colo., 21 F.Cas No.12,696. 4 DilL 
271. 

65 C.J. p 1400 note 92. 
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Questions of law and fact. In a prosecution un¬ 
der the statute, where there is substantial evidence 
in support of a verdict of guilty, the case is properly 
submitted to the jury. 78 Whether a defendant knew 
that papers signed by him were false has been held, 
on the evidence, a jury question, 79 as has the ques¬ 
tion of intent to deceive by a false voucher. 80 

Instructions. The instructions must not be such 
as to confuse the jury. 81 A charge that it is a 
violation of law to pay out government funds as tips 
is not error ; 82 but a charge that the fact that a co¬ 
defendant pleaded guilty is not evidence against 
defendant, but that the jury can take into considera¬ 
tion the fact that one of two coconspirators did 
plead guilty and make such use of that fact as it 
sees fit, is reversible error. 83 

Other charges 84 or refusals to charge 85 have been 
held not erroneous, or, if erroneous, harmlessly so. 86 

Verdict. A verdict of guilt of filing false claims 
with an agency of the government does not disre- 
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gard, or go beyond the scope of, instructions that 
one who aids, abets, counsels, commands, induces, or 
procures the commission of an act is as responsible 
for that act as if he committed it directly. 87 

b. Indictment 

An indictment for presenting false claims against 
the government must clearly state the elements of the 
offense charged. 

An indictment for an offense in relation to the 
presentment of false claims against the government 
must state the specific violation of the statute 
charged, 88 and must state the elements or ingredi¬ 
ents of such charge 89 with certainty and precision, 98 
and with such particularity as will enable the court 
to know the particular offense charged 91 and de¬ 
fendant to know the nature and cause of the accusa¬ 
tion, 92 and enable defendant to prepare his de¬ 
fense, 93 and plead the judgment in bar of a further 
or subsequent prosecution for the same offense; 94 
and when it does so it is sufficient. 95 


78. ITS.—TJ S. v. Breen, CO ANT, 
96 F 2d 782, certiorari denied Breen 
v. U. S. 58 SCt 1061, 804 US. 685, 
82 L Ed. 1546. 

Evidence held Insufficient to take 
case to jury as against one defendant 
—U S. v. Mellon, C C A.N.T., 96 F 
2d 462. 

79. U.S.—U. a v. Breen, CCA.N.Y., 
96 F.*2d 7'82, certiorari denied Breen 
v State. 58 S.Ct. 1061, 804 U.S. 
585. 82 L.Ed 154*6. 

00. US—U. S. v. Presscr, C.CAN 
Y. 99 F.2d 819. 

81. U.S —U. S v. Breen, CCAN.Y., 
96 F.2d 782, certiorari denied Breen 
v State, 58 SCt 1061, 304 US. 
585, 82 L Ed. 1546. 

Attempted definition of “reasons- 
hie doubt” by trial judge held not 
prejudicial as confusing—U S. v. 
Breen, C C.A.N.Y, 96 F*2d 78*2, certio¬ 
rari denied Breen v. State. 58 SCt. 
106fl, 304 US 585. 82 LEd 1546. 

82. US—U. S. v Toner, DCPa., 77 
F Supp. 908, reversed on other 
grounds, C.A., 173 F.2d 140. 

83. U S.—U. & v. Toner, C.A.Pa., 173 
F 2d 140. 

84. U.S—U. S. v. Presser, C.C.A.N. 
Y., 99 F2d 819. 

85. U.S.—U. S. v. Presser, supra. 

86. "Intent” as element of crime 
charged 

In prosecution for presenting false 
payroll reports to an agency of the 
United States an instruction that '•in¬ 
tent” was not an element of the 
crime charged was erroneous as an 
abstract proposition, but the error 
was harmless where the charge re¬ 
peatedly emphasized that to find any 
defendant guilty the Jury must deter- 


| mine that he knew the falsity of the 
payrolls and knowingly used the pa¬ 
pers which the indictment charged to 
have been used —U S v. J. Green- 
baum & Sons, C.CA.NY., 123 F 2d 
770. 

87. U S —Nye & Nisfsen v. U S, C C. 
A.Cal., 168 F.2d 846, affirmed 69 S 
Ct 7$6, 336 U.S 613. 93 Li Ed. 919. 

88 . U.S—Robinson v U S.CACal, 
176 F.2d 4, certiorari denied 70 S 
Ct. 75, 338 U.S. 832, 94 LEd. 506, 
rehearing denied 70 S Ct. 156. 338 
U.S. 881, 94 LEd. 541, certiorari 
denied Bleker v U. S, 70 SCt. 76, 
338 US. 832, 94 LEd. 606, rehear¬ 
ing denied 70 SCt. 156. 338 US 881, 
94 LEd. 541—U. S. v. Goldsmith, 
C.C A N Y , 108 F.2d 917. 

89. US —Robinson v. U. S, CA.Cal., 
175 F.2d 4, certiorari denied 70 S. 
Ct. 76, 338 U.S. 832. 94 LEd. 606. 
rehearing denied 70 S.Ct 156, 338 
U.S 881, 94 LEd. 541, certiorari 
denied Bleker v. U. S., 70 S Ct. 
76. 338 US. 832, 94 LEd. 506, re¬ 
hearing denied 70 S.Ct 156, 338 U 
S. 881, 94 L.Ed 541. 

65 C.J. p 1400 note 94. 

90. US —U S v. Michener, C.CA. 
NJ. 152 F'2d 880—U. S. v. Corbin, 
C C.N.H., 11 F. 238. 

91. U.S—U. S. v. Corbin, supra. 

65 C.J. P 1400 note 96. 

92. U S.—Robinson v. U. S, C A.CaL, 
175 F.*2d 4, certiorari denied 70 S 
Ct 76. 338 U.S. 83*2, 94 L.Ed 606, 
rehearing denied 70 S.Ct. 156, 338 
U S. 881, 94 L.Ed 541, certiorari 
denied Bleker v. U. S, 70 SCt 7<6, 
838 U.S. 832, 94 LEd. 506, rehear¬ 
ing denied 70 SCt. 156, 338 U.S. 
881, 94 L.Ed 541 

381 


93. US—U S v. Michener. CC.A.N. 
J. 152 F 2d 880—U S v Goldsmith. 
C.C.A N Y, 108 F 2d 917—U. S. v. 
Goggln, C C Wis , 1 F. 49 

94. US —Robinson v. U. S , C.A.C&L, 
175 F.2d 4, certiorari denied 70 S. 
Ct. 75, 338 US 832, 94 L.Ed. 506, 
rehearing denied 70 SCt. 166, 

US. 881 t 94 LEd. 641, certiorari 
denied Bleker v. U S. 70 S.Ct. 
76, 338 US. 832, 94 LEd. 606, re¬ 
hearing denied 70 S Ct 156, 338 
•US. 881, 94 L.Ed 641—U. S. v. 
Michener, CCA.NJ. 162 F.2d 889 
—U S v. Goldsmith, C.C.A.N.Y, 
108 F 2d 917—U. S. v. Goggln, C.C. 
Wis, 1 F 49. 

95. US—U S. v. Goldsmith. GXLA. 
NY, 108 F2d 917 

65 C J p 1400 note 98. 

Indictments held sufficient 

(1) Indictments charging presenta¬ 
tion to Federal Works Agency of 
false claims for rentals of equipment 
under contract with Agency.—U. S. r. 
MacEvoy. D.CN.J., 58 F.Supp. 83. 

(2) Indictment supplemented by 
bill of particulars.—Roberts v. U. S, 
CCAVa., 137 F2d 412, certiorari 
denied 64 SCt 80, 320 U.S. 768, 88 
LEd. 459. 

(3) As against contention that stat¬ 
ute does not cover defrauding of a 
private corporation which con¬ 
tracted with United States for con¬ 
struction on "cost plus” baste, where 
indictments were based on that part 
of statute which makes It a crime to 
cause to be presented for payment 
or approval by officer in naval serv¬ 
ice any fraudulent claim upon the 
government, knowtog It to be fraudu- 
ent.—U. a v. Brogren. D.G.Mass., 83 

F.Supp. 702* 
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Thus, under the statute in its successive forms, it 
has been held that the indictment must charge that 
the claim was a claim against the United States, 96 
that it was made or presented for payment or ap¬ 
proval, 97 or for the purpose, and with the intent, of 
cheating and swindling or defrauding the United 
States, 98 and that the act was done feloniously or 
with a felonious intent, when such intent is an ele¬ 
ment of the offense, 99 and must show that the of¬ 
ficer to whom a false claim and voucher were pre¬ 
sented had authority to examine and approve them. 1 

While it has been held that the indictment must 
allege the name of the person to whom the claim 
was to be presented, 2 and that an indictment is in¬ 
sufficient on demurrer for failure to allege that de¬ 
fendant made any claim against the government, 
or any department or officer thereof, or any corpora¬ 
tion in which the United States was a stockholder, 3 
it has also been held that it is unnecessary to allege 
to whom a false voucher was presented, 4 or in what 
manner it was used. 6 

An indictment for transmitting a false document 
must aver that it was transmitted with relation to, 
or in support of, a claim against the United States, 
or facts from which the court can find that the 
United States could be prejudiced in some way 
thereby, 6 but it need not allege that a false deposi¬ 
tion was ever used, or attempted to be used, or set 
out in full the commission or authority of the notary 
to administer to the deponent, or aver that the claim 
had been presented and was pending before the 
government at the time the deposition was made. 7 
An indictment based on one provision of the statute 
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is not defective for failure to conform to the re¬ 
quirements of another provision. 8 

An indictment may include different false items 
of an account in one count ; 9 but an indictment un¬ 
der a statute covering three offenses is demurrable 
where two offenses are alleged m each of two of 
its counts. 10 

An indictment for furnishing to the government 
a false statement of the actual cost of production 
on a government contract has been held not defec¬ 
tive because not charging the individual defendant 
with aiding or abetting the corporate contractor to 
furnish the false statements, in view of 18 U.S.C.A. 
§ 550, in effect making those aiding, abetting, assist¬ 
ing, etc., liable as principals. 11 

Failure to refer to any statute does not render an 
indictment demurrable, where it follows the lan¬ 
guage of the statute and sufficiently states when, 
where, and by whom the offense charged was com¬ 
mitted. 12 

Reference to an inapplicable statute does not pre¬ 
vent an indictment from being valid and effective, 
where it sufficiently alleges an offense under another 
statute. 13 

c. Evidence; Variance 

In criminal prosecutions involving false claims, the 
offense charged must be proved beyond a reasonable 
doubt. A variance between the indictment and the proof 
is fatal if material, otherwise not. 

All of the elements of the offense charged must 
be proved, 14 the difficulty of proving any essential 
fact will not preclude prosecution. 16 It will be pre- 


(4) Indictment charging the pre¬ 
senting of a false claim by knowing¬ 
ly and falsely covering up a material 
fact was not invalid for failure to 
allege that concealment was by a 
trick, scheme, or device, since knowl¬ 
edge of falsity of statement is the 
material part of offense, not the ve¬ 
hicle of its perpetration.—U. S. v. 
Uram, C.C.A.N.Y., 148 F.2d 187. 

05) Other indictments.—-TJ. S. v. 
Gilliland, Tex., 6T1 S.Ct 51*8, 312 US. 
86, 85 L.EKL 5*98—Robinson v. U. S., C. 
A.C&L, 175 F.2d 4, certiorari denied 
70 S.Ct 75. 338 US. 832, 94 L.Ed. 
006, rehearing denied 70 S.Ct. 156, 33*8 
TJ.S. 881, 94 L.Ed. 541, certiorari de¬ 
nied Bleker v. U. S., 70 S.Ct. 76. 836 
TLS. 832, 94 LEd. 506, rehearing de¬ 
nied 70 S.Ct. 166, 338 U.S. 881, 94 L*. 
Ed. 641—Nye & NTiersen v. U. S., C.C.A. 
Cal., 168 F.2d 846, affirmed 69 SOL 
TOO, 936 U.S 613, 93 L.Bd. 919—U. S 
T. Michener, CC.AN.J., 1512 F.2d 880 
—*05 C.J. p 1400 note 98 [d]. 

ML Alaska.—U. S. v. Stubbs, 6 Alas¬ 
ka 736. 


97. U.S.—U. S. v. Morrison, D.C.N.Y., 
16 F.Supp. 934 
65 C.J. p 1400 note 99. 

98L US—U. S. v. Morrison, supra. 

99. U.S.—U. S. v. Staats, NY.. 8 
How. 41, 12 L.Ed 979. 

1 . *U S —U. S. v. Christopherson, D.C. 
Mo., 261 F. 225. 

2. U.S.—U. S. v. Wallace. D.C.S.C., 
40 F. 144. 

65 C.J. p 1401 note 4. 

3. U.S—Mookinl v. U. S., CC.A.Ha- 
waii, 95 F.2d 960. 

4. U.S.—Bridgeman v. U. S., Mont, 
140 F. 577. 72 C.C.A. 145. 

5. U.S.—Bridgeman v. U. S„ supra. 

6m U.S.—U. S. v. Van Leuven, D.C. 
Iowa, 62 F. 69—U. S. v. Kessel, D. 
C.Iowa, 62 F 59. 

7. U.S.—U. S. v. Rhodes, C.C.Mo., 30 
F. 431. 

8l U.S.—Smith v. U. S., C.A.Arlz., 
188 F.2d 969. I 


9. U.S.—U. S. v. Ambrose, C.C.Ohio, 
2 F. 764. 

10. U S —U. S v Morrison, D C N. Y.. 
16 F Supp. 934. 

1L U S.—U. S v. Decker, D C Md., 61 
FSupp. 20, affirmed, CCA, Decker 
v. U. S., 140 F 2d 375. certiorari de¬ 
nied 64 S.Ct. 791, 321 U.S. 792, 88 
L.Hd. 1082. 

12. U.S.—U. S. v. Brogren, D C Mass, 
63 F.Supp. 702. 

13. U.S —Sanchez v. U. S., C.C.A. 
Puerto Rico, 134 F.2d 279. 

14. U.S—U. S. v. Schneider, D.C. 
Wis., 45 F Supp. 848. 

65 C.J. p 1401 note 15. 
Nonperformance of work 
In prosecution for presenting false 
claims for work, government has bur¬ 
den of showing that work for which 
charges were made has not been per¬ 
formed—U. S. v. Toner, DC.Pa., 77 F. 
Supp. 908, reversed on other grounds, 
C.A.. 173 FJ2d 140. 

15. U.S.—TJ. 8. v. Schneider, D.C. 
Wis., 45 F.Supp. 648. 
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sumed that an agency of the government acted law¬ 
fully. 16 

Incompetent, irrelevant, or immaterial evidence 
is properly excluded; or improperly admitted, 17 and 
admitted evidence may be used only to the extent 
that it is relevant. 18 Other particular evidence has 
been held properly admitted. 19 

The offense charged must be proved beyond a 
reasonable doubt. 29 

The mere fact that false vouchers, other than 
those involved in the prosecution, were paid is not 
evidence that the government agency knew they 
were false at the time of payment. 21 

Variance between the indictment and the proof 
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with respect to a matter which is not an essential 
part of the description of the offense, 22 or a variance 
which does not prejudice defendant, 22 is not fatal; 
and there is no variance as to the amount of the 
claim when the amount alleged is the sum of the 
items, although the total was incorrectly stated m 
the claim, 24 but a material vanance is fatal. 25 

§ 174. Penalties and Forfeitures 

a. In general 

b. Construction and character of statute 

generally 

c. Fraud and deceit 

d. Multiple penalties or forfeitures 

e. Payment of claims; damages 


Definition or infieflnitonees of “Com¬ 
munist” 

TJ.S—U. S. v. Schneider, supra. 

IS. TJ.S.—IT. S. v. Presser, CCAN 
Y., 99 F 2d m. 

17. TJ.S—Fain v. U. S.. C.C.A.Artz. 
265 F. 473 

65 C J p 1401 note 17. 

Particular evidence 

(1) Testimony of auditors as to 
conclusions based, not on hat rec¬ 
ords revealed, but on matters dehors 
the documents, and on statements 
allegedly made to them by persons 
not on the witness stand and who. in 
some instances, were wholly uniden¬ 
tified—U. S v. Michener, CCANJ, 
1-52 F.2d 880 

(2) Admission of files en masse 
held reversible error.—U. S. v. Miche¬ 
ner, supra 

(3) In prosecution for presenting 
false claims and aiding in obtaining 
payment thereof, rejecting an exhibit 
showing defendant's \uirmgness to 
remain in the Marine Corps or as be¬ 
ing in line for promotion was not an 
abuse of discretion, since it did not 
show lack of intent to commit the of¬ 
fense charged —Robinson v. U S, C. 
A.Cal., 17'5 F2d 4, certiorari denied 
70 SCt. 75. 338 US. 83*2. 94 LEd 506. 
rehearing denied 70 SCt 1*56, 338 IJ 
6. 88*1, 94 L.Ed. 541, certiorari denied 
Bleker ▼. U. S., 70 SCt. 76. 388 U 
S. 83'2, 94 L.Ed. 506. rehearing denied 
70 S.Ct. 15*6, 338 U.S. Ml, 94 LEd. 
541. 

(4) Other evidence—TJ. S. v Toner, 
CAPa. 173 F.2d 140—*65 C.J. p 1401 
note 17 [a]. 

18. US-U. S. ▼. Ward, C.C.APa., 
168 F 2d 226. 

Circumstance showing guilty knowl¬ 
edge 

In prosecution for defrauding the 
United States by means of pay-roll 
padding on named ships, testimony 
with regard to operations of defend¬ 
ants through their business name, if 
admissible, could be used only to pre¬ 


sent circumstance from which Jury 
could find guilty knowledge —TJ. S v. 
Ward, supra. 

19. Evidence showing collateral cir¬ 
cumstances, prior and subsequent, 
not too remote in time—Roberts v 
U. S, C.C A.Va, 137 F 2d 41'2, certio¬ 
rari denied 64 SCt. 80, 320 U.S. 768, 
88 L.Ed. 4'5'9. 

Evidence showing pattern of con¬ 
duct held admissible as highly rele¬ 
vant to issue of intent. 

Cl) In general—Nye & Nissen v 
U. S, Cal. 69 S Ct. 766, 336 U.S. 613, 
93 L.Ed 919 

(2) Evidence concerning prior 
transaction of similar nature—TJ S. 
v. Uram, CCA.N.Y., 148 F.2d 187. 

90. US—U S. v. Houghton, DC.N. 

J.. 14 F. 644. 

Evidence held sufllcient 

(1) To connect defendant with of¬ 
fense charged—U. S. v. Uram, C.C.A. 
NY., 148 F 2d 187. 

(2) To support or sustain convic¬ 
tion generally. 

US—Smith v. U. S„ C A.Tenn , 214 
F 2d 305—Humes v. U. S , C.A Colo , 
186 F 2d 875—Robinson v. U. S, C 
A Cal, 175 F.2d 4, certiorari denied 
70 SCt. 75, 338 U.S. 832, 94 LEd. 
506, rehearing denied 70 S.Ct. 156, 
338 U.S 811, 94 LEd 541, certiorari 
denied Bleker v U S., 70 S.Ct 76, 
338 U.S. 832, 94 L Ed 506, rehear¬ 
ing denied 70 S.Ct. 156, 338 U.S 
881, 94 LEd. 641—U. S. v. Empire 
Packing Co, C.A.I11, 174 F.2d 16. 
certiorari denied 69 SCt 1534, 337 
US. 959. 93 LEd. 1758—U. S. v 
Toner, C.A.Pa, 173 F.2d 140—Bou- 
shea v U. S„ C.A.Minn, 173 F 2d 
131—Roberts v. U. S, C.CAVa. 
137 F 2d 412, certiorari denied 64 
SCt 80, 320 U.S. 768, 88 LEd 459 
—TJ. S. v. J. Greenbaum & Sons, 
C.C A N.Y., 123 F.2d 770—Fuller 

v. U S., C.C A.Cal., 110 F 2d 815, 
certiorari denied 61 S Ct. 29, 311 U 
S. 669, 85 LEd. 430—TJ. S. v. Mel¬ 
lon. C.C.A.N.Y., 96 F.2d 462—U. S 
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v. Decker, D C Md, 51 F Supp. 20, 
affirmed. CCA, Decker v. U S, 140 
F 2d 375, certiorari denied 64 SCt. 
791, 321 US 792, 88 LEd 1082. 
D.C—Romney v. U. S , 167 F2d 621, 
83 U S App D C 150, certiorari de¬ 
nied 68 S Ct 1512, 334 U.S. 847, 92 
L.Ed. 1771 

65 C.J. p 1401 note 16 [a]. 

(3) To warrant conviction for aid¬ 
ing and abetting—Nye & Nissen v. 
U. S.. Cal., 69 S.Ct. 766, 336 U S. 613. 
93 L Ed. 919 

(4) To sustain conviction for 
knowingly and falsely covering up 
a material fact in respect to a loan. 
—U S. v. Uram, C.CAN.Y., 148 F.2d 
187. 

Evidence held insufficient 

(1) To establish a violation of 63 
Stat at L 90. c 139, § 7. 18 U.S C A. 
9 284, as amended May 24, 1949, mak¬ 
ing it an ofTense for a former govern¬ 
ment employee to prosecute against 
the United States, within two years 
after his employment has ceased, a 
claim involving subject matter di¬ 
rectly connected with his former em¬ 
ployment or performance of duty — 
U. S. v. Bergson, DC., 119 FSupp. 
459. 

(2) Other evidence—U. S. v. 
Stubbs, 6 Alaska 730—65 C J. p 1401 
note 16 [b] 

21. U.S.—Smith v. U. S., C.A.Ariz., 
188 F 2d 969. 

22. US—Bridgeman v U. S„ Mont., 
140 F 577. 72 C C A 145. 

65 C.J. p 1401 note 10. 

23. US—Fain v. U. S„ C.C.AAriz, 
265 F 47S. 

65 C J. p 1401 note 11. 

24. U S.—Summers v. U. S.. CCA. 
Va, 11 F 2d 583, certiorari denied 
46 SCt. 632. 271 U.S 681, 70 LEd 
1149 

25. U S.—TJ. S. v. Lakeman, C.C. 
Mass, 26 F.Cas.No 15,552. 2 Mason 
229. 

65 C.J. p 1401 note 13. 
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f. Amendments limiting informer’s rights 

g. Proceedings 

h. Forfeiture of claim 

a. In General 

Under the statute Imposing a monetary penalty, or 
forfeiture, and damages for knowingly presenting false 
claims against the United 6tates f and permitting suit by 
any person, the basic cause of action is in the United 
States and not in the informer. 

It is provided by 31 U.S.C.A. § 231, R.S. §§ 3490, 
5438, that any person, with some exceptions, who 
makes or presents, or causes to be made or present¬ 
ed, any claim against the Umted States, knowing 
it to be false, fictitious, or fraudulent, or who, for 
the purpose of aiding to obtain payment of such 
claim, uses any false bill, voucher, etc., knowing it 


to contain any false statement or entry, or who 
enters into any agreement or conspiracy to defraud 
the United States by obtaining payment of any 
false or fraudulent claim, shall forfeit and pay to 
the United States the sum of two thousand dollars, 
and, in addition, double the amount of damages 
which the United States has sustained by reason 
of the wrongful act, 26 recoverable, under 63 Stat. 
at L. 107, 31 U.S.C.A. § 232, R.S. § 3491, in the 
courts therein specified in a suit which may be car¬ 
ried on by any person as well for himself as for 
the United States, but which shall not be withdrawn 
or discontinued without the previous authority or 
consent of the judge or district attorney. 27 The 
statute, 31 U.S.C.A. § 235, R.S. § 3494 requires, 
however, that every such suit shall be commenced 
within six years from the commission of the act. 28 


28. Statute m of time of other ml- 
aotmsnt 

(1) An informer’s action under 
statutes regarding actions to recov¬ 
er damages sustained by United 
States through the presentation of 
false claims against it must rest on 
violations of statute providing pun¬ 
ishment for presenting false claims 
against United States as such stat¬ 
ute read at time of enactment of 
statute regarding liability of persons 
making false claims.—U. S. ex rel. 
Marcus v. Hess. D.C.Pa., 41 FSupp. 
197, reversed. C.C.A., 127 F2d 233. 
reversed 63 S Ct. 379. 317 U.S. 637, 
87 L Ed. 443, rehearing denied 63 S.Ct. 
766, 318 U.S. 799, 87 L.Ed. 1163. 

(2) A statutory informer's action 
for forfeiture and damages for mak¬ 
ing false claims against the govern¬ 
ment or department or officer there¬ 
of may be maintained where defend¬ 
ant has violated false claims statute 
as it read when adopted by reference 
into subsequent statute —U. S. ex rel. 
Salzman v. Salant & Salant, D.C.N.T., 
41 F.Supp. 196. 

Amendment of incorporated statute 

(1) Amendments to section thirty- 
live of the Criminal Code not incor¬ 
porated into the provision creating 
liability in informer actions may not 
be invoked in qui tarn suits—U. S 
ex rel. Marcus v Hess, C.C.A.Pa., 127 
F.2d 233, reversed on other grounds 
63 S.Ct. 379. 317 U.S. 537, 87 L.Ed. 
443, rehearing denied 63 S.Ct. 766, 
318 U.S. 799. 87 LEd. 1163. 

(2) The informer statute incorpo¬ 
rating the statute regarding the pres¬ 
entation of false claims against the 
United States incorporated the latter 
statute as it stood when the infor¬ 
mer statute was adopted, notwith¬ 
standing that the false claims statute 
was later amended and that only the 
amended false claims statute appear¬ 
ed in the United States Code—U. S. 


ex reL Kessler v. Mercur Corp., C.C. 
A.N.Y, 88 F.2d 178, certiorari denied 
57 S.Ct 40, 299 U.S. 576, 81 LEd 
424. 

(3) Subsequent amendment of 
statute making it an offense to make 
false claims against United States, 
so as to include suppression of ma¬ 
terial facts with Intent to defraud, 
held no part of statute providing for 
penalty and payment of double dam¬ 
ages sustained by United States by 
reason of violation of false claims 
statute, where the two statutes had 
been separated since their origin as 
parts of same act.—Olson v. Mellon, 
D.C.Pa., 4 F.Supp. 947, affirmed. C.C. 
A., U. S. ex rel. Knight ▼. Mellon, 71 
F.2d 1021, certiorari denied 55 S Ct. 
147, 293 U.S. 615, 79 L.Ed. 704, U. S. 
ex rel. Knight v. Stone. 65 S.Ct. 147. 
293 US. 615, 79 L.Ed. 704, U. 8. ex 
rel. Knight v. Nutty, 65 S.Ct. 147, 293 
U.S. 616, 79 L.Ed. 704, U. S. ex rel. 
Knight v. Leovy, 55 S.Ct. 147, 293 
US. 615, 79 LEd. 704, U. S. ex rel. 
Knight v. Guthrie, 55 S Ct 147, 293 
U.S. 615, 79 L.Ed. 704. and U. S. ex 
rel. Knight v. Davison, 55 S.Ct. 148, 
293 U S. 616, 79 L Ed. 704. 

Bxoeptloa as to military service 

Under language in the statute mak¬ 
ing it inapplicable to a person in the 
military or naval forces of the Unit¬ 
ed States, or in the militia called into 
or actually employed in the service 
of the United States, the fact that a 
defendant held a commission as a re- | 
serve officer in United States military 
service did not relieve him of liabil¬ 
ity, where there was no evidence 
that he was on active duty in mili¬ 
tary service at time of commission 
of acts complained of.—U. S. ex rel. 
Marcus v. Hess, D.CJ’a., 41 F.Supp. 
197, reversed, C.C.A., 127 F.2d 233, re¬ 
versed 63 S.Ct. 379, 317 U.S. 637, 87 
LEd. 443, rehearing denied 63 S.Ct. 
766, 318 U.S. 799. 87 L.E<L 1163. 
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27. Notice to government and per- 
mission of court 

U.S.—U. S. ex rel. Marcus v. Lord 
Elec. Co., DC.Pa., 43 F.Supp. 12. 

Voluntary dismissals; purpose of 
provision 

This provision refers to voluntary 
dismissals and is intended to dis¬ 
courage repeated bringing of suits 
which are without merit but which 
might be brought merely to satisfy 
complainant’s personal spleen and 
desire for revenge and to discourage 
private compromise settlements—U 
S. ex rel. Laughlin v. Eicher, D.C., 66 
F.Supp. 972. 

Motion to dismiss; refusal to enter 
suit 

(1) Motion to dismiss for failure 
to state a cause of action held prop¬ 
erly granted notwithstanding this 
provision, since provision is intend¬ 
ed to apply to a different situation — 
U. S ex rel. Fletcher v. Fahey. 121 
F.2d 28. 73 App D.C. 257, certiorari 
denied 62 S.Ct. 84, 314 U.S. 624, 86 
LEd. 501. 

(2) The provision was complied 
with where acting attorney general 
refused to enter the suit, which was 
tantamount to the district attorney's 
consent to dismiss the suit, and the 
consent of the court was obtained if 
the motion to dismiss was sustained 
—U. S. ex rel. Laughlin v. Eicher, D. 
C., 56 F Supp. 972. 

28. Requirement held Jurisdictional 
The requirement as to time for 

commencing suit is more than a mere 
statute of limitations; it is jurisdic¬ 
tional and strictly limits the power 
of court to assume jurisdiction.—U. 
S. ex rel. Nltkey v. Dawes, C C.A Ill., 
151 F.2d 639, certiorari denied 66 S.Ct. 
808, 327 U.S. 788, 90 LEd. 1015. 
Strict construction.; tolling period 
Provision should be strictly con¬ 
strued and the statutory period Is not 
to be tolled or extended on account of 
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The statute was intended to correct substantial abus¬ 
es which congress clearly had in mind. 29 Its chief 
purpose was to provide for the restitution to the 
government of money taken from it by fraud; 30 
the purpose is to prohibit the drawing of money 
from the treasury of the United States by false or 
fictitious claims. 31 The purpose of the informer 
statute has also been said to be to permit citizens 
to prosecute this class of action when the govern¬ 
ment has failed to do so by failure either to initiate 
or to take over, 32 and to insure vigorous prosecu¬ 
tion of suits to recover damages for frauds per¬ 
petrated against the government, and to guard 
against the possibility of laxity, or worse, on the 
part of the enforcement officers of the govern¬ 
ment. 33 

In order to bring a case under the informer stat¬ 
ute, it has been held necessary to show that a 
claim is presented against the United States or in 
rem against its property; 34 but a claim, within 
the statute, has been held not limited to those for 
money or property. 35 An informer's action has 
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been held maintainable only if the allegedly false 
claims were claims against the government or a 
department or officer thereof. 33 

The person who sues represents the United States 
in the suit, 37 and also in all suits and proceedings 
brought or taken in aid of an execution, or to en¬ 
force the judgment therein, and is entitled to con¬ 
trol them, and the action is a qui tarn action, and 
is under the exclusive control of said prosecutor, 
subject to the restriction on his right to discon¬ 
tinue it, contained in the statute; 33 but the United 
States Attorney is required by statute to supervise 
the procedure in the action, 39 although given no 
control over it 40 The basic cause of action is m 
the United States, 41 and not in the informer. 42 

Counsel retained to argue a cause pending in the 
court of claims is not within the purview of the 
statute providing for civil actions against persons 
making false claims against the United States. 43 

Claimants relation to government; mode of mak¬ 
ing claim . The provisions of the statute, construed 


fraud —U. S ex rel. Nitkey v Dawes, 
supra. 

29. U S.—U S ex rel. Bayarsky v 
Brooks. CCANJ., 154 F 2d 344. 
certiorari denied 67 S.Ct. 47, 329 
U.S. 716, 91 L Ed. 621. 

30. US —U. S. ex rel. Marcus v 
Hess. Pa.. 63 S Ct 379, 317 U S 537. 
87 LEd 443, rehearing denied 63 
SCt 756, 318 US 799, 87 LEd. 
1163—Murray & Sorenson v. U. S, 
C A R.1, 207 F.2d 119. 

Qui tam action by informer for pen¬ 
alty and damages by reason of 
false income tax returns see Inter¬ 
nal Revenue | 977. 

The devioe of double damages plus 
a specified sum was chosen to make 
sure that government would be made 
completely whole.—U S ex rel. Mar¬ 
cus v Hess, Pa.. 63 SCt 379. 317 
U.S. 537, 87 LEd 443, rehearing de¬ 
nied 63 S.Ct. 766, 318 U S. 799, 87 L 
Ed. 1163—Murray & Sorenson v. U. 
S., C.A R L. 207 F 2d 119. 

31. U.S—U S ex reL Rodriguez v 
Weekly Publications, DC.N.Y., 68 
F.Supp. 767. 

32. U.S.—U. S. ex rel. Coates v. St 
Louis Clay Products Co, DC Mo, 
68 F.Supp 902 

Oouclusion of government agents not 

Conclusion by government agents 
that recovery cannot be made on 
ground of fraudulent claims does not 
preclude a citizen from maintaining 
Informer suit if he can meet the 
statutory test on revealing informa¬ 
tion, and Is not binding on the court 
—U. S. ex rel. Coates v. St. Louis 
Clay Products Co., supra. 
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133. US —U S v. Baker-Lockwood 
Mfg Co., C.C.AMO, 138 F.2d 48. 
Investigation, and preparation of ac¬ 
tion by government 
Diligence in enforcement of stat¬ 
ute requires of the Department of 
Justice the careful and orderly inves¬ 
tigation and preparation of the action 
to be brought in order that the gov¬ 
ernment may be able, when suit is 
filed, to prosecute it with fairness to 
defendants charged as well as to the 
public —U. S. v. Baker-Lockwood 
Mfg. Co., C.C.A.MO, 138 F.2d 48. 

34. US —U S. ex rel. Kessler v. 
Mercur Corp, C C.A.N.Y., 83 F 2d 
178, certiorari denied 57 S.CL 40, 
299 U.S. 676. 81 L.Ed 424. 

(Halm based on government's liabili¬ 
ty to claimant 

Informer's action will lie only in 
case where defendant has made false, 
fictitious, or fraudulent claim for 
money or property against govern¬ 
ment based on government's own lia¬ 
bility to defendant.—U. S. ex rel. 
Kessler v Mercur Corp, D.C N.Y., 13 
FSupp 742, affirmed, C.CA., 83 F.2d 
178, certiorari denied 57 S.Ct. 40, 299 
U S 576, 81 L.Ed. 424. 

Agreement giving United States no 
property interest 

Agreement by which defendant was 
to use army supply base and pay per¬ 
centage of net receipts for repair 
and improvement of base under su¬ 
pervision of Quartermaster General 
did not give United States property 
interest in moneys derived by de¬ 
fendant from operation of base, and 
hence defendant’s false account of 
revenues and expenses was not false 
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claim on which informer's action 
could be based; even if agreement 
was executed without proper author¬ 
ity, so that defendant was a trespass¬ 
er, United States had no property 
right in profits arising out of tres¬ 
passer's use of army base—U. S. ex 
rel Kessler v. Mercur Corp., C.C.A. 
NY., 83 F2d 178, certiorari denied 
57 S.Ct. 40, 299 U.S. 576, 81 LEd 424. 

35. U.S—U. S. ex rel. Rodriguez v. 
Weekly Publications. DCN.Y.. 68 
F.Supp. 767. 

36. U.S.—U S. ex rel. Salzman v. 
Salant & Salant. D.C.N.Y., 41 F. 
Supp. 196 

The Red Gross is not part of the 
government nor a department or offi¬ 
cer thereof, and its funds are not 
property of the government, and 
hence statutory informer's action 
could not be maintained against one 
making false claims against the Red 
Cross—U S ex rel. Salzman v. Sal¬ 
ant & Salant, supra. 

37. US—Bush v. U. S.. C.C.Or., 18 
F. 625, 8 Sawy. 322. 

65 C J. p 1402 note 26. 

38. US —U S. v. Griswold, D.C.Or, 
24 F. 361, affirmed 30 F. 762. 

39. US —U. S. ex reL Marcus v. 

Lord Elec Co., D.C.Pa., 43 FSupp. 

12 . 

40. U.S.—U. S. ex rel. Marcus v. 

Lord Elec. Co., supra. 

41. U S —U. S. ex rel. Marcus v. 

Lord Elec. Co., supra. 

42. U.S —U. S. ex rel. Marcus v. 

Lord Elec. Co., supra. 

43. D.C.—U. S. ▼. Moore, 10 DC. 
126. 
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together, indicate a purpose to reach any person who 
knowingly assists in causing the government to pay 
claims which were grounded in fraud, without re¬ 
gard to whether that person had direct contractual 
relations with the government, 44 as well as those 
who received money from the government as a re¬ 
sult of their fraud; 46 the statute applies to frauds 
even though there be an independent agency through 
which the money is handled. 46 

The fact that a false claim is not presented direct¬ 
ly to the government, but is made indirectly to it 
through government contractors does not prevent 
recovery by the United States under the statute. 47 
Likewise, where contracts are made with local 
governmental units, but a substantial portion of the 
contractors’ pay comes from the United States, the 
contractors’ conduct in conspiring to rig the bidding 
is within the statute; 48 federal funds distributed in 
aid of states are as mudi in need of protection from 
fraudulent claims as any other federal money, 49 and 
the statute does not make the extent of their safe¬ 
guard dependent on the bookkeeping devices used 
for their distribution. 60 

Test of right to share in recovery. The statute 
makes the successful prosecution of the suit, rather 
than the discovery of fraudulent conduct, the test of 
the right to share in any recovery. 51 The claim to 
an informer’s fee made by one who set the in¬ 


vestigation in motion and collaborated with the in¬ 
vestigators, but who was not “the person who 
brought such suit,” as required by the statute, is 
not within the jurisdiction of the court. 52 

Liability of corporation or officer thereof . The 
statute, referring to “any person not in the military 
or naval forces,” applies to corporations. 52 

It has been held that an officer of a corporation 
can be held liable under the statute only if he shall 
have been party to a “conspiracy to defraud the 
Government of the United States ... by ob¬ 
taining or aiding to obtain the payment or allowance 
of any false or fraudulent claim;” 54 but other au¬ 
thority applies the general rule that an officer of a 
corporation is liable for its tort where he partici¬ 
pated in it, or authorized or directed it, or acquiesced 
in it when he either knew, or by the exercise of 
reasonable care should have known, of it. 56 

Set-off against assignee. Where the government’s 
demand for damages under the statute ripens before 
an assignment of the contract involved, the assignee 
takes the contract, and the right to the proceeds 
thereof, subject to the then existing set-off based 
on wrongful action under the statute , 56 and where 
the amount of the set-off exceeds the amount al¬ 
legedly due from the government, the assignee’s ac¬ 
tion for that amount will be dismissed with preju¬ 
dice. 57 


44. U S.—U. S. ex rel. Marcus v. 
Hess, Pa, 63 S.Ct 379, 317 US. 637, 
87 L.Ed. 443, rehearing: denied 63 
SCt. 756, 318 US. 799, 87 LEd. 
1163—U. S. v. Samuel Dunkel & Co., 
D.C.N.Y., 61 F.Supp. 697. 

46. U.S—U. S. T. Samuel Dunkel A 
Co., supra. 

46. U.S.—U. S. ex rel. Marcus v. 

Hess, Pa., 41 F.Supp. 197, reversed. 
CCA., 127 F.2d 233. reversed 63 
SCt 379, 317 U.S. 637, 87 LEd 
443, rehearing: denied 63 S Ct 756, 
318 US. 799, 87 LEd. 1163. 

47. U.S.—Murray & Sorenson v. U. 
S., CARL, 207 F.2d 119. 

48. US—U. S. ex rel. Marcus v. 

Hess, Pa, 63 S.Ct 379, 317 US. 637, 
87 LEd 443, rehearing: denied 63 
SCt. 756. 318 U.S. 799, 87 L.Ed. 
1163. 

49. U.S.—U. S. ex rel. Marcus v. 

Hess, Pa, 63 SCt. 379, 317 US 
537, 87 L.Ed. 443, rehearing: denied 
63 S.Ct. 756, 318 U.S 799, 87 L Ed 
1163. 

60. U.S.—U. S. ex rel. Marcus ▼. 

Hess, Pa.. 63 S.Ct. 379, 317 U.S. 537, 
87 L.Ed 443, rehearing: denied 63 
S.Ct. 756, 818 U.S. 799, 87 L.Ed. 
1163. 


Fluids as federal funds until paid out 

Where United States made grants 
of federal funds to be expended in 
public work projects by local munici¬ 
palities under supervision of Federal 
Public Works Administrator, and 
funds were placed in special con¬ 
struction accounts in banks approved 
by him, the funds in such accounts 
continued to be federal funds until 
paid out to contractors, within stat¬ 
ute.—U. S. ex rel. Marcus v. Hess, 
Pa., 41 F.Supp. 197, reversed, C.C A, 
127 F 2d 233, reversed 63 SCt 379, 
317 US. 637, 87 LEd 443, rehearing 
denied 63 S.Ct. 756, 318 U.S. 799, 87 
LEd 1163. 

51. U.S.—U. S. ex rel. Rodriguez v. 
Weekly Publications, C.C A NY., 
144 F.2d 186—U. S ex rel. Bayar- 
sky v. Brooks, 110 F.Supp. 175, af¬ 
firmed. C.A., 210 F.2d 257. 

52. U.S—U. S. ex reL Bayarsky v. 
Brooks, supra. 

53. U.S —U. S. ex rel. Marcus v. 
Hess, Pa, 41 FSupp 197, 213, re¬ 
versed, C C.A., 127 F.2d 233, revers¬ 
ed 63 S.Ct. 379, 317 U.S. 537, 87 L. 
Ed. 443, rehearing denied 63 S.Ct. 
756, 318 US. 799, 87 LEd. 1163. 

Corporation as capable of committing 
offense see supra | 168 d. 

corporations • • . 
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Just as much within the mischief 
aimed at by the statute, as individu¬ 
als "—U S ex rtl Marcus v Hess, 
Pa, 41 FSupp 197, 213, reversed, C. 
CA, 127 F2d 233, reversed 63 SCt. 
379, 317 US 637. 87 LEd. 443, re¬ 
hearing denied 63 S Ct. 756, 318 U.S 
799, 87 LEd 1163. 

54. US —U. S. v. American Preci¬ 
sion Products Corp., D.C.N.J., 115 
F Supp 823, 826. 

Criminal responsibility for conspira¬ 
cy to defraud the United States 
see Conspiracy § 56. 
aromfnal ofiloer was not liable 
merely because he knew that corpo¬ 
ration was attempting to get the gov¬ 
ernment to advance more moneys to 
corporation than corporation was en¬ 
titled to under contract with the 
United States —U. S. v. American 
Precision Products Corp., supra. 

55. US —U. S. ex rel. Marcus ▼. 
Hess, DC.Pa.. 41 FSupp 197, re¬ 
versed, C.C A., 127 F 2d 233, re¬ 
versed 63 S Ct. 379, 317 U.S. 637, 87 
L Ed. 443, rehearing denied 63 S Ct. 
756, 318 U.S. 799, 87 LEd. 1163. 

59. U.S.—First Nat. Bank of Bir¬ 

mingham v. U. S., D.C.Ala., 117 F. 

Supp. 486. 

57. U.S.—First Nat. Bank of Bir¬ 
mingham ▼. U. S., supra. 


• • • 


are 
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The occurrence of the bankruptcy of defendant 
does not defeat the claim of the United States for 
its loss due to defendant’s fraud. 68 

Double jeopardy; res judicata . An action under 
the statute is not barred, on the theory of double 
jeopardy, by the fact that defendant has previously 
been convicted in a criminal action arising out of 
the same transaction. 59 Likewise, the prior acquit¬ 
tal of defendant in a prosecution for filing fraud¬ 
ulent claims with respect to amounts claimed to be 
payable by the United States has been held not to 
bar a civil action by the United States because of 
the same fraudulent claims, under Contract Settle¬ 
ment Act of 1944, § 19 c, 41 U.S.C.A. § 119 (1-3), 
on the ground of double jeopardy 60 or res judicata. 61 

Inapplicable statutes . The statute, 26 U S.C.A. 
IntRev. Code §§ 3740, 3745 (d), R.S. § 3214, pro¬ 
viding that no suit for the recovery of taxes or of 
any fine, penalty, or forfeiture shall be commenced 
unless the Commissioner of Internal Revenue au¬ 
thorizes or sanctions such proceedings, relates to 
taxes, fines, and penalties relating to taxes, and does 
not apply to actions for penalties and damages 
brought under the false claims statute. 6 * 
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The provision of the Contract Settlement Act re¬ 
lating to fraudulent claims, 41 U.S.C.A. § 119, ap¬ 
plies to suits by the United States, not suits by in¬ 
formers. 63 

b. Construction and Character of Statute Gen¬ 
erally 

The statute is to be sensibly construed. Authori¬ 
ties differ as to whether it is penal. 

The interpretation of the statute is aided by its 
legislative history. 64 It is to be given a sensible 
construction ; 65 and a literal application of its lan¬ 
guage, leading to absurd consequences, should be 
avoided whenever a reasonable application can be 
given consistent with the legislative purpose. 66 

It has been held that the statute is not only 
penal, 67 but drastically penal, 66 and should, there¬ 
fore, be strictly construed 69 and not be enlarged by 
implication ; 70 and it has also been held that, so far 
as it perpetuates the odious and nearly obsolete qui 
tarn action, it should be regarded with particular 
jealousy. 71 Under other authority, however, suits 
under the statute have been held not penal; 72 and 
the supreme court has held that the statute need 
not be construed with the utmost strictness, 73 par- 


68. US—U S. v. American Preci¬ 
sion Products Corp. t D.C N J., 115 
FSupp 823. 

69. U S —U. S ex rel. Marcus v. 
Hess. Pa. 63 S Ct 379. 317 US 
637, 87 LEd 443—U S ex rel. Os- 
trager v New Orleans Chapter, 
Associated General Contractors of 
America, La., 63 S.Ct 393, 317 U.S. 
662. 87 L Ed 458 

Actions for recovery of statutory 
penalties as affecting double jeop¬ 
ardy generally see Criminal Law S 
240 

Proceedings as civil see infra sub¬ 
division g of this section 

00. US—U S. v. Leyde A Leyde, 
DCMd.89 F.Supp. 256. 

61. US.—U. S. v. Leyde & Leyde. 
supra. 

62. US—U. S. ex rel. Marcus v. 
Hess. DC Pa., 41 FSupp. 197, re¬ 
versed. C C.A, 127 F 2d 233, revers¬ 
ed 63 SCt 379. 317 U.S 637. 87 
L Ed. 443, rehearing denied 63 S.Ct. 
756. 318 U.S. 799, 87 L.Ed. 1163. 

63. U.S.—U S. V. Rippetoe, C.A.S.C., 
178 F.2d 735. 

64. U.S.—U S. v. Rippetoe. C A.S.C., 
178 F.2d 736—U S ex rel. Bayar- 
sky v. Brooks, CCA N.J., 154 F.2d 
344, certiorari denied 67 SCt. 47, 
329 U.S. 716, 91 LEd. 621. 

History of statute summarised 

U.S.—U. S. ex rel. Bayarsky v. 
Brooks, supra. 

66. U.S.—U. S. v. Rippetoe. GLA.S.C., 
178 F.2d 735. 


66. US —U. S. ▼. Rippetoe. supra. 
Bxoepttons are read into the gen¬ 
eral language when necessary to 
avoid absurd consequences and carry 
out the purpose of the legislature.— 
U S. v. Rippetoe, supra. 

67. U S —U. S. ex rel. Brensilber v. 
Bausch & Lomb Optical Co, C.C.A. 
N.Y., 131 F 2d 545, affirmed 64 S. 
Ct. 187, 320 U S. 711, 88 L.Ed 417. 
rehearing denied 64 SCt. 256. 320 
US. 814. 88 LEd. 492—Olson v. 
Mellon, DC.Pa., 4 FSupp. 947, af¬ 
firmed. CCA, U S. ex rel. Knight 
v Mellon. 71 F.2d 1021, certiorari 
denied 55 S.Ct. 147, 293 U.S. 615, 79 
LEd. 704, U. S. ex rel. Knight v. 
Stone. 65 S.Ct 147, 293 U.S. 615, 79 
LEd. 704, U S. ex reL Knight v. 
Nutty. 65 S.Ct 147, 293 U.S. 615, 
79 L Ed 704, U. S. ex rel. Knight v. 
Leovy, 55 SCt 147. 293 US. 615, 
79 L Ed. 704, U. S. ex rel. Knight v. 
Guthrie, 55 S Ct 147, 293 U S. 615, 
79 LEd. 704, and U. S. ex rel 
Knight v. Davison. 55 S.Ct 148, 293 
U S. 615, 79 L Ed. 704. 

Nature of proceedings see infra sub¬ 
division g of this section. 

68. U.S—U. S. ex rel. Brensilber v. 
Bausch A Lomb Optical Co., N.Y., 
64 SCt. 187, 320 U.S. 711, 88 LEd. 
417, rehearing denied 64 SCt 256, 
320 U.S. 814, 88 L.Ed. 492—-Cahill 
v. Curtiss-Wright Corp., D.C.Ky., 57 
FSupp. 614. 

69. US—U. S. ex rel. Brensilber v. 
Bausch & Lomb Optical Co., C.C.A 
N.Y., 131 F.2d 545, affirmed 64 S.CL 
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187, 320 U.S. 711. 88 L.Ed 417, re¬ 
hearing denied 64 S Ct 256, 320 U. 
S. 814, 88 LEd 492—U. S. ex reL 
Ostrager v. New Orleans Chapter, 
Associated General Contractors of 
America. C.C.A.La., 127 F.2d 649, 
reversed on other grounds 63 S.Ct 
393. 317 U.S. 562. 87 L.Ed. 458— 
Cahill v. Curtiss-Wright Corp., D.C. 
Ky.. 57 F.Supp. 614. 

70. US —Olson v. Mellon, D.C Pa.. 
4 FSupp. 947, affirmed, C.C.A, U. 
S. ex rel. Knight v. Mellon, 71 F.2d 
1021, certiorari denied 55 S.Ct 147, 
2S3 U.S. 615, 79 LEd. 704. U. S. ex 
rel. Knight v. Stone. 55 S.Ct 147, 
293 U.S. 615, 79 L.Ed. 704. U. S. ex 
rel. Knight v. Nutty, 55 SCt 147, 
293 U.S. 615, 79 LEd. 704. U. S. ex 
rel. Knight v. Leovy, 55 S.Ct 147, 
293 US. 615, 79 LEd. 704. U. S. ex 
rel. Knight v. Guthrie, 55 S Ct 147, 
293 U.S. 615, 79 L-Ed. 704 and U. 
S. ex rel. Knight v. Davison, 55 8. 
Ct 148, 293 U.S. 616, 79 L.Ed. 704. 

71. U.S—U. 8. ex rel. Brensilber v. 
Bausch A Lomb Optical Co., CC.A 
N.Y.. 131 F.2d 545, affirmed 64 S.Ct 
187, 320 U.S. 711, 88 L.Ed. 417. re¬ 
hearing denied 64 S.Ct 256, 820 U.S. 
814, 88 L.Ed. 492. 

72. U.S.—Murray A Sorenson v. U. 
8., CLARA, 207 F.2d 119. 

73. U.S.—U. S. ex rel. Marcus v. 
Hess, Pa., 63 8.Ct 379, 317 U.S. 537, 
87 LEd. 443, rehearing denied 63 
S.Ct 756b 313 U.S. 799. 37 L.Ed. 
1163. 
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ticularly where doing so would detract from the 
meaning of the criminal statute governing fraud¬ 
ulent claims. 74 

The statute has been held not intended to apply 
where there is no collusive bidding in obtaining gov¬ 
ernment contracts, no conspiracy between the suc¬ 
cessful bidder and a government official, and no 
failure of performance. 75 

c. Fraud and Deceit 

The gravamen of an action under the statute Is fraud, 
which must be in connection with the making of a claim 
against the government. 

The gravamen of an action under the statute is 
fraud, 76 and the gist of the action is fraud and 


deceit 77 Fraud or deceit is a sine qua non of lia¬ 
bility, 78 and intent to defraud the United States is 
requisite to liability. 78 So, a fraudulent claim 
against the government, under the statute, is a false 
or fictitious claim, gotten up or contrived by some 
person or persons with the intent to present it for 
approval and thus to defraud the government. 80 

Any kind of fraud or deceit in dealings with the 
government is not enough, 81 but the fraud must be 
used in connection with the making of a claim 
against the government. 82 So, mere evidence of 
irregular acts, standing alone, even if fraudulent, 
does not meet the test to make a case under the 
statute. 83 


74. U.S.—U. S. ©x rel. Marcus v. 
Hess, supra. 

75. U.S.—U. S. ex rel. Edelstein v. 
Brussell Sewing Mach. Co. D.C 
N.Y., 51 F.Supp. 760 

78. U.S.—United States ex rel Rod¬ 
riguez v. Weekly Publications. D.C 
N.Y., 9 F R D 179. 

"To prevail, the United States 
must prove fraud of some sort. 
. . . Fraud implies a misrepre¬ 

sentation of material fact, either ex¬ 
press or implied.”—U S. ex rel. 
Weinstein v Bressler, C.C A.N.Y., 160 
F 2d 403. 406—U. S. v. U. S. Cart¬ 
ridge Co, DC Mo.. 96 F.Supp. 384. af¬ 
firmed. C.A, 198 F.2d 456. certiorari 
denied 73 SCL 645. 345 U.S. 910, 97 
LEd 1345 

". . . the statute certainly 
makes fraud of some sort the basis 
of the liability, and uses the word in 
its accepted sense of deceit . . . 

deceipt is a sine qua non; it will not 
serve that ... [a claimant] se¬ 
cured . . . [his contract] by any 

other kind of wrong.”—U. S ex rel 
Brensilber v. Bausch & Lomb Optical 
Co.. C.CJLN.Y., 131 F 2d 545. 546, af¬ 
firmed 64 S.CL 187, 320 US 711, 88 
L Ed 417, rehearing denied 64 S Ct. 
256, 320 U S. 814, 88 L Ed 492—U. S. 
ex rel. Weinstein v. Bressler, DC.N. 
Y„ 60 FSupp 676. 680, affirmed, C.C. 
A., ICO F.2d 403. 

The suppression of the truth may 
in itself be a fraud on the govern¬ 
ment—U. S. v. Grannie, C.A.N C., 172 
F.2d 507. certiorari denied 69 S.Ct. 
1160, 337 U.S. 918, 93 L.Ed. 1727. 
Bids 

(1) No fraud or misrepresentation 
held shown in connection with bids. 
—U S ex rel. Weinstein v. Bressler, 
C.CAN.Y., 160 F.2d 403—U. S. ex rel 
Brensilber ▼. Bausch & Lomb Optical 
Co. C.C.A.NY, 131 F.2d 645. affirmed 
64 S.CL 187, 320 US. 711, 88 LEd. 
417, rehearing denied 64 S.CL 256, 
320 U.S. 814, 88 L Ed 492. 

(2) The decision as to whether 
the government has a claim, under 


the statute, on the ground of collu¬ 
sive bidding must not be based on 
whether or not defendants’ conduct 
was a violation of the Sherman Anti- 
Trust Act.—U. S ex rel Weinstein 
v Bressler, DC.NY., 60 F.Supp. 676, 
affirmed 160 F.2d 403. 

(3) In action to recover forfeitures 
for submitting false claims for ma¬ 
terials supplied by defendant as sub¬ 
contractor on a shipbuilding project, 
defendant could not escape liability 
on ground that he had no knowledge 
that the bids being submitted for ap¬ 
proval were not bona fide, where bids 
were procured by his agents for his 
sole benefit; Navy requirement of 
competitive bids held a reasonable 
practice, and defendant's desire to 
get the Job accomplished quickly, and 
his completion of the job to satisfac¬ 
tion of all concerned at three-fifths 
of the average overhead, did not 
condone his disregard of competitive 
bidding requirement—U. S. v. Roh- 
leder, C.C.APa., 157 F.2d 126. 

Claims under Dent Act 
Plaintiff held not to have commit¬ 
ted fraud in the presentation and 
proof of its claims, growing out of 
contracts, before the claims board 
and the War Department, under the 
Dent Act 40 Stat. at L. 1272, 50 U.S. 
CA. § 80 note.—International Arms 
& Fuze Co. v. U. S., 101 Ct.Cl. 297. 

Action of bar committee on admis¬ 
sions and grievances 

Court had no jurisdiction of action 
under statutes against Committee on 
Admissions and Grievances, based on 
alleged misconduct, where committee 
did what it was authorized, and had a 
right, to do; there can be no fraud 
in doing a legitimate act in a lawful 
way.—Laughlin v. Clephane, D.C., 77 
FSupp. 103. 

77. U.S.—U. S. ex rel. Marcus ▼. 
Hess, 41 F.Supp. 197, reversed, C. 
C.A., 127 F.2d 233, reversed 63 8 
Ct. 379, 317 U.S. 537, 87 LEd. 443. 
rehearing denied 63 S.Ct. 756, 318 
U.S. 799, 87 LEd 1163. 
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78. US —Cahill v. Curtiss-Wright 
Corp., D C.Ky., 57 FSupp. 614. 

79. U S —U. S v Park Motors. D.C. 
Tenn, 107 FSupp. 168—U. S. v. U. 
S Cartridge Co. D C Mo.. 95 F 
Supp 384, afflimed. CA. 198 F 2d 
456. certiorari denied 73 S CL 645, 
345 U.S 910. 97 LEd 1345. 

80. U S —Mandel v. Cooper Corp., D. 
C.N.Y. 42 F Supp 317. 

Brand held not shown in connection 
with purchase of automobile for vet¬ 
eran—U S v. Beaty Chevrolet Co. 
D C.Tenn , 116 F.Supp. 810. 

81. US—Cahill v. Curtiss-Wright 
Corp., D C Ky, 57 F.Supp. 614. 

82. US—U. S v. U. S. Cartridge 
Co.. DC Mo. 95 F.Supp. 384, af¬ 
firmed, C.A., 198 F 2d 456. certiorari 
denied 73 SCt. 645. 345 U.S 910. 
97 LEd. 1345—Cahill v. Curtiss- 
Wright Corp., D C Ky., 57 F.Supp 
614. 

Xmpntatlon of knowledge 

If knowledge of manufacturer’s 
employees involved in acts depriving 
government of inspection of ammuni¬ 
tion could be imputed to manufactur¬ 
er and those who presented vouchers 
on his behalf for payment of the am¬ 
munition, the presentation of pay 
vouchers therefor represented a false 
claim, within statute —U S v. U. S. 
Cartridge Co., D.C Mo, 95 F.Supp 
384, affirmed, CA, 198 F.2d 456. cer¬ 
tiorari denied 73 S CL 645, 345 U S 
910, 97 L Ed. 1345. 

83. U.S —U. S. v* U. S. Cartridge 
Co. f supra. 

Irregular acts In process of manu¬ 
facturing ammunition 

U.S—U. S. v. U. S. Cartridge Co.. D. 
C.Mo., 95 F.Supp. 384, affirmed, C 
A, 198 F.2d 456, certiorari denied 
73 S.Ct. 645, 845 U.S. 910, 97 L.Ed 
1345. 

Willful making of defective war ma¬ 
terial 

U.S.—Hillgrove v. Wright Aeronauti¬ 
cal Corp, C.CA.Ohla, 146 F.2d 62L 
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Excessive profit cannot be made the foundation 
of a claim of fraud, in view of the Renegotiation 
Act. 84 

d. Multiple Penalties or Forfeitures 

In varying circumstances, a defendant may or may 
not be held to have committed more than one violation 
of the statute, each calling for a penalty or damages, as 
where he submits several reports, vouchers, or purchase 
orders. 

Each of several reports submitted by defendants 
and containing overcharges has been held to con¬ 
stitute a separate violation of the statute, 85 and 
each requires the imposition of the statutory pen¬ 
alty. 88 Likewise, each of a number of fraudulent 
vouchers has been held a separate and distinct 
claim, 87 or violation of the statute, 88 for which a 
forfeiture, or penalty, may be recovered by the 
government; 89 but recovery has not been allowed 
for each of the articles referred to in the schedules 
attached to the vouchers. 30 

Where false bids are submitted in connection with 
a number of purchase orders under a smaller num¬ 
ber of subcontracts, and the fraud is with respect 
to the subcontracts, the purchase orders being mere¬ 
ly part of the subcontracts, the government can re¬ 
cover the statutory forfeiture on each of the subcon¬ 
tracts, but not on each of the purchase orders 91 
Where defendants conspired to rig the bidding in 
connection with several projects, and the incidence 
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of the fraud on each additional project is dearly 
individualized, damages should be assessed for each 
separate project ; 92 but a liability for the statutory 
penalty is not created for each false affidavit or 
certificate presented in connection with the proj¬ 
ects. 93 

Forfeiture may be assessed in each of a number 
of counts of the complaint if in each individual 
count the government properly proves that defend¬ 
ants have violated any or all of the classes of in¬ 
fractions of the statute as set forth in the com¬ 
plaint 94 

e. Payment of Claims; Damages 

A statutory penalty may be recovered without proof 
of actual damage. The damages suffered by the United 
States are the difference between what It advanced in 
reliance on the false claims and what it would have ad¬ 
vanced had the false items not been included. 

The United States is entitled to recover on false 
claims even though no payments were made there¬ 
on ; 95 so, the statute permits the recovery of a for¬ 
feiture 96 or the penalty 97 without actual damage 
being proved. 

The damages suffered by the United States from 
the falsity or fraud of defendants are, irrespective 
of mitigation, the difference between what the Unit¬ 
ed States advanced in reliance on the false claims 
and what it would have advanced if the false items 
had not been included m the claims. 98 


Tailvt to notify 'Veterans’ Admin, 
lstration of change of price of auto¬ 
mobile purchased for veteran, or to 
get Its approval of adjustment ob¬ 
tained.—U. S. v Beaty Chevrolet Co, 
D C Tenn., 116 F Supp 810 

84. US.-U. S. ex rel. Edelstein v. 
Brussel 1 Sewing Mach. Co , D C N. 
Y.. 61 F Supp. 760 

85. US —U S v. Gardner, DCAla.. 
73 F.Supp 644. 

88. U.S—U S. v. Gardner, supra 

87. U.S—U. S v. Grannis, CA.NC, 
172 F.2d 607, certiorari denied 69 
SCt 1160, 337 US 918, 93 LEd 
1727—U. S. v Collyer Insulated 
Wire Co.. D.C.R.I., 94 F.Supp. 493. 

88. US —First Nat. Bank of Bir¬ 
mingham v. U. S, DC Ala., 117 F. 
Supp. 486. 

89. U.S.—U. S. v. Grannis. CAN.C., 
172 F.2d 607, certiorari denied 69 
S.Ct. 1160, 337 US. 918, 93 LEd. 
1727—First Nat. Bank of Birming¬ 
ham v. U. S., D.CAIa.. 117 F.Supp 
486—U. S. v. Collyer Insulated 
Wire Co., D.C.R.I., 94 F.Supp. 493. 

90. U.S.—U. 8 v. Grannis. CAN.C, 
172 F 2d 507, certiorari denied 69 
S.Ct. 1160, S37 U.a 915. 93 L.Ed. 
1727. 


91. U.S.—U. S. v Rohleder. C C.A. 
Fa., 157 F.2d 126. 

92. US —U. S. ex rel Marcus v. 
Hess, Pa. 63 SCt. 379, 317 U.S 
637, 87 LEd. 443, rehearing denied 
63 S Ct 756, 318 U.S. 799, 87 L Ed 
1163 

93. U.S.—U. S. ex rel Marcus v. 
Hess. D C.Pa., 41 F Supp 197, re¬ 
versed. C.C A, 127 F 2d 233. re¬ 
versed 63 SCt 379, 317 US 637, 87 
L Ed 443. rehearing denied 63 S.Ct 
756. 318 US 799. 87 LEd. 1163. 

94. U S.—U S. v. American Packing 
Corp.. DCNJ., 113 F Supp. 223 

95. U.S—U S. v. American Preci¬ 
sion Products Corp., D.CN.J., 115 
FSupp. 823—U. S. ex ret Marcus 
v. Hess, DC Pa., 41 F.Supp 197, 
reversed. CCA, 127 F.2d 233, re¬ 
versed 63 S Ct. 379. 317 U.S. 637, 87 
L Ed. 443. rehearing denied 63 S.CL 
766, 318 U.S. 799, 87 LEd. 1163. 

98. U.S.—-U. S. v Rohleder, C.C-A. 

Pa., 167 F.2d 126. 

“Since they were false, forfeitures 
go regardless of damages.**—U. a v 
American Precision Products Co., D. 
C.N.J., 115 F.Supp. 823, 828. 

97. US—U. S. ex rel. Marcus v. 
Hess, D.C.Pa. f 41 F.Supp. 197, re¬ 
versed, C.C.A., 127 F.2d 233. re¬ 
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versed 63 SCt. 379, 317 U.S. 837. 
87 LEd 443, rehearing denied 63 
SCt 756, 318 U.S. 799. 87 LJDd. 
1163 

9a U S.— U. S. v. American Preci¬ 
sion Products Corp., DC.N.J., 115 
FSupp. 823. 

Defective or inferior goods delivered 

(1) Under the double damages pro¬ 
vision, the government is entitled to 
& judgment in an amount reflecting 
only the actually defective or inferior 
goods delivered to the government by 
persons making false claims.—U. 8. 
v. Collyer Insulated Wire Co., D.C.R. 
I., 94 F.Supp. 493. 

(2) Where dairyman delivered re¬ 
combined milk In violation of his 
contract for delivery of fresh milk 
and presented claims for payment 
for delivery of fresh milk, damages 
would not be limited to difference be¬ 
tween value of milk delivered and 
value of that contracted to be deliv¬ 
ered, but would be based on percen¬ 
tage of milk unused; fact that gov¬ 
ernment was unable to prove with 
absolute mathematical accuracy the 
amount of milk unconsumed did not 
preclude recovery of double damages. 
—Faulk v. U. &, CJLTex* 198 F.2d 
169. 
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Where any assessment of substantial damages, on 
the evidence before the court, would be speculation 
and guesswork, double nominal damages may be 
assessed." 

In determining the damage in an action for mak¬ 
ing false claims for goods sold, the sum total of all 
the improper material furnished in fulfilling the 
contracts may be used in measuring the amount of 
loss to the government, rather than any individual 
indications of inferior material furnished (losses 
suffered by the government) in each contract. 1 

Conspiracy in bidding . Where there was a con¬ 
spiracy with respect to the bidding on public works 
projects, the damage to be recovered is the money 
which the government contributed to each project 
in excess of what it would have paid had there been 
open and fair competition in bidding. 2 The liability 
of each defendant is not limited to damages on the 
projects on which he bid. 3 

Mitigation of damages . The damages of the Unit¬ 
ed States are not mitigated by goods which it never 
received; 4 nor is it required to accept, in mitiga¬ 
tion of damages, articles which do not comply with 
all the requirements of the contract. 5 A bankruptcy 


dividend received by the United States is not to be 
credited in mitigation of damages. 6 

Where the action is based on a conspiracy with 
respect to bidding, the actual cost to defendants of 
doing the work called for by the contracts involved 
cannot be considered in mitigation of damages. 7 

f. Amendments Limiting Informer’s Bights 

Amendments to the act, which have been held valid, 
were for the purpose, and have the effect, of preventing 
suit by an informer whose only contribution thereto would 
be the filing of the complaint. 

Prior to the amending act of December 23, 1943, 
c 377 § 1, 57 Stat at L. 608, 31 U.S.C.A. § 232, one 
who contributed nothing to the discovery of the 
crime could bring an action under the statute. 8 The 
purpose of the amendments was to stamp out the 
practice of would-be informers basing civil suits on 
information taken from pending federal criminal 
prosecutions, 9 and to end the "race to the court¬ 
house” antics by abolishing all qui tam actions, in¬ 
cluding those pending at the effective date of the act, 
wherein it is shown that the qui tam plaintiffs only 
contribution is the filing of the complaint.’ 10 So, the 
amendment to the statute granting the attorney gen- 


99. U.S.—U. S. v. Collyer Insulated 
Wire Co.. D.C.R.I., 94 F.Supp. 493. 

X. U.S.—U. S. v. American Packing 
Corp. D.CN.J. 113 F.Supp. 223. 

B«uob for rule 

The damage flowed from one con¬ 
spiracy. and not ninety-nine conspira¬ 
cies.—U. S. v. American Packing Co, 
supra. 

SL U.S —U S. ex rel Marcus v. 
Hess, D.C.Pa., 41 F.Supp. 197, re¬ 
versed, C.C.A, 127 F.2d 233, re¬ 
versed 63 SCt. 379. 317 US. 637, 
87 L.Ed. 443, rehearing denied 63 
S.Ct 766, 318 U.S. 799, 87 LEd. 
1163. 

Total costs of projects Imma terial 
As regards proof of damages, the 
fact that grant of government funds 
for use on projects placed a limit on 
government's share of cost of proj¬ 
ects did not prevent determination of 
what loss, if any, the government 
suffered by fraudulent bidding with¬ 
out first showing total cost of entire 
projects.—U. S. ex rel. Marcus v. 
Hess, D.QPa., 41 F.Supp. 197, revers¬ 
ed, C.C.A., 127 F.2d 233, reversed 63 
S.Ct 379, 217 US. 637, 87 LEd. 443, 
rehearing denied 63 S.CL 766, 318 U. 
8. 799, 87 L.Ed. 1163. 

Si U.S.—U. S. ex rel. Marcus v. 
Hess, D.CPa., 41 F.Supp. 197, re¬ 
versed. C.C.A., 127 F.2d 283, revers¬ 
ed 63 S.Ct 879. 817 U.S. 537. 87 L. 
Ed 448, rehearing denied 63 S.Ct 
758. 218 UJSL 799. 87 L.Bd. 1163. 


Season for rule 

This is a conspiracy case, where 
the rule applies that each conspirator 
is liable for all the acts of his co- 
conspirators done in pursuance of the 
conspiracy—-U S. ex rel. Marcus v. 
Hess, DC.Pa., 41 F.Supp. 197, revers¬ 
ed. C.C A, 127 F 2d 233, reversed 63 
SCt 379, 317 US 637, 87 LEd 443, 
rehearing denied 63 S Ct. 756, 318 US 
799, 87 L.Ed. 1163. 

4. U.S.—U. S. v. American Preci¬ 
sion Products Corp, DC.N.J., 115 
F.Supp. 823. 

A. U.S—U. S v. American Precision 
Products Corp., supra 
Uncompleted articles 
U.S.—U. S. v. American Precision 
Preducts Corp., supra. 

9L U.S —U. S. v. American Preci¬ 
sion Products Corp., supra. 

7. U.S.—U S. ex rel. Marcus v 
Hess, DC.Pa, 41 FSupp. 197, re¬ 
versed, CCA, 127 F2d 233, re¬ 
versed 63 SCt. 379, 317 U.S. 637, 
87 LEd. 443, rehearing denied 63 
S.Ct. 756. 318 U.S. 799, 37 L.Bd. 
1168. 

8. U.S.—U. S ex reL Marcus v. 
Hess, Pa., 63 S.Ct. 879, 385, 817 
U S. 537, 87 L Ed. 443, rehearing de¬ 
nied 63 S.Ct. 766, 318 U.S. 799, 87 
LEd. 1163. 

“ 'Suit may be brought and carried 
on by any person,' says the Act and 
there are no words of exception or 
qualification."—U. S. ex rel. Marcus 
v. Hess, supra. 


Prior oonviction 

This was true even though the 
same defendant had been indicted 
and fined on a plea of nolo conten¬ 
dere—U S. ex rel Marcus v. Hess, 
supra. 

9- U.S.—U. S. ex rel. Bayarsky v. 
Brooks, CA.NJ, 210 F2d 257— 
U. S. ex rel Sherr v. Anaconda 
Wire 3b Cable Co, DCN.T.. 67 F 
Supp. 106, affirmed. C.C A, 149 F.2d 
680, certiorari denied 66 S.Ct 143, 
326 U.S. 762, 90 LEd 458. 
Legislative history of *ct 

U.S —U. S v. Pittman. CCA Ala.. 161 
F 2d 851, certiorari denied 66 SCt. 
1022, 328 US. 843, 90 LEd. 1617 
Action controlled by amended stat¬ 
ute where complaint was filed on 
February 11, 1943 —U. S. ex rel. Mc¬ 
Laughlin v. American Chain A Cable 
Co, DC.NY., 62 F.Supp. 302. 

10. U.S —U. S. ex rel. Bayarsky v. 
Brooks, D.CN.J., 110 F.Supp. 175, 
affirmed, C.A., 210 F.2d 267. 

Legislative Intent; disclosure of 
facts 

The legislative intent in amending 
statute was to restrict and limit in¬ 
former suits to cases in which facts 
are voluntarily disclosed to the Jus¬ 
tice Department which are not then 
in its possession, are of a substan¬ 
tial nature, credible and trustworthy, 
and are material to matter under in¬ 
vestigation.—U. 8. ex rel. Coates v. 
St Louis Clay Products Co., D.C.Mo. 
65 RSupp, 645. 
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cral the power to appear and take over the conduct 
of the litigation, as applied to one who had insti¬ 
tuted an informer’s action prior to the amendment, is 
not unconstitutional as depriving him of any vested 
right, 11 since his privilege of conducting the suit 
was created by statute which, prior to final judg¬ 
ment, is wholly within the control of congress; 12 
the statute can be repealed or modified before final 
judgment without depriving him of any vested 
right. 18 By such amendment, no additional burden 
is imposed on him ; 14 and the fact that his possible 
recovery has been cut down does not interfere with, 
or abrogate, a vested right. 15 Under the amend¬ 
ment, in order to recover after intervention by the 
United States, the informer must rely on informa¬ 
tion or evidence supplied by him and on which he 
based his own suit, 16 the giving of information 
after intervention is not sufficient 17 Where an in¬ 
former’s suit is based on information and evidence 
m the possession of the United States at the time 
the suit was prosecuted, and the United States, after 
notice, fails to enter the suit, the court is without 
jurisdiction to proceed with the suit; 18 but where 
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the United States has timely filed an appearance in 
the action, the court is not deprived of jurisdic¬ 
tion. 19 

Likewise, the amendment providing that the court 
shall have no jurisdiction to proceed with a suit 
brought by an informer, under the statute, where it 
is made to appear that the suit is based on evidence 
or information in the possession of the United 
States, or any agency, officer, or employee thereof, 
at the time the suit was brought, is constitutional 
as against the contention that it deprives the in¬ 
former of a vested right. 20 Under this provision, 
it is not incumbent on the plaintiff informer, in his 
pleadings or otherwise, to negative knowledge on 
the part of government officials of the evidence on 
which his action is based, 21 but the provision 
means that the court shall lose jurisdiction when¬ 
ever that fact is established in the case 22 Knowl¬ 
edge on the part of a government official who is 
implicated in the fraud does not preclude suit by 
the informer. 23 This provision, as to absence of 
jurisdiction, applies only to suits earned through 
by an informer, 24 and does not deprive the court 


11. US—U. S ex rel. Rodriguez v. 
Weekly Publications. C C A N Y. 
144 F 2d 186—U S ex rel. Bay- 
arsky v Brooks. DC.N.J, 110 F 
Supp. 175, affirmed. C.A., 210 F.2d 
257 

12. U S.—U. S ex rel Rodriguez v 
Weekly Publications. C C A X Y , 
144 F 2d 186—U. S. ex rel Bayar¬ 
sky v Brooks. D C N J, 110 F. 
Supp. 175, affirmed, C.A., 210 F. 
Supp 257 

13. U S —U. S. ex rel. Rodriguez v 
Weekly Publications, DCNY, 54 
F Supp. 476. appeal dismissed. CC. 
A. 144 F 2d 186. 

14. US—U S ex rel Rodriguez v. 
Weekly Publications, supra 

15. U S —U S. ex rel. Rodriguez v. 
Weekly Publications, supra. 

18. US —U S ex rel Bavarsky v. 
Brooks. C.A.N.J., 210 F 2d 257. 

17. US—U. S. ex rel Bayarsky v. 
Brooks. C.ANJ. 210 F 2d 257. 

18. D C.—U S. ex rel. Leslie v. Poto¬ 
mac Flee. Power Co., 208 F 2d 39, 
93 U S App D C 108. 

19. US.—U. S. ex rel. Bayarsky v. 
Brooks. C.CANJ, 154 F.2d 344. 
certiorari denied 67 S.Ct. 47, 329 
U.S. 716, 91 L Ed. 621. 

20. U.S—U. S ex rel. McLaughlin 
v. American Chain A Cable Co., I) 
C.N.Y., 62 F Supp. 302. 

Contract not arising 1 

The statute is not an offer of which 
the mere filing of the complaint is an 
acceptance, so as to give rise to a 
contract constituting property vest¬ 
ed In informer.—U. S. ex ret Bay- 


i arsky v Brooks. D C N J.. 110 F.Supp 
175. affirmed. CA, 210 F 2d 257— 
Sherr v. Anaconda Wire & Cable Co, 
CCA NY.. 149 F.2d 680, certiorari 
denied 66 S Ct 143, 326 U.S. 762. 90 
LEd. 458. 

21. U S —U. S. v. Rippetee, C.A S.C., 

178 F 2d 735 

22. U S —U. S. v. Rippetoe, supra. 
All material information not from 

informer 

Where, before aui tarn suit was 
filed, all material information for suit 
was elicited by government from 
hearings held by congressional com¬ 
mittee. action was dismissed for 
want of jurisdiction, notwithstand¬ 
ing that relator furnished at least 
some information to Department of 
Justice which it had not previously 
possessed.—U S. ex rel. McLaughlin 
v American Chain A Cable Co., DC. 
N.Y., 62 F Supp 302 
Admission by informer; order as to 

basis of action 

Where informer admitted that suit 
was based upon information in pos¬ 
session of the United States at the 
time suit was brought and that he 
had not in his possession, and had 
not voluntarily disclosed to Attor¬ 
ney General, substantial evidence and 
information which was not theretb- 
fore in possession of Department of 
Justice, governments motion for an 
order determining that action was 
based upon evidence or ihformation 
in possession of the United States 
was granted.—U. S. ex rel. Sherr v. 
Anaconda Wire A Cable Co., D.C.N.Y., 
57 F.Supp. 106, affirmed, C.C.A, 149 
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F.2d 680, certiorari denied 66 S.CL 
143, 326 US. 762, 90 L.Ed. 458. 

23. US —U. S. v. Rippetoe, C.A.S.C., 

178 F 2d 735. 

Season for role 

The whole history of the provi¬ 
sion shows that its purpose was, not 
to bar bona fide suits by informers 
merely because corrupt officials of the 
government might have participated 
in the fraud or refused to prosecute 
ft, but to prevent the bringing of 
parasitical actions by those who 
sought to profit from governmental 
investigations or prosecutions by us¬ 
ing the evidence which these had de¬ 
veloped.—U. S. v. Rippetoe, supra. 

24. U S —U. S. v. Pittman, C C.A. 

Ala., 151 F 2d 851, certiorari denied 

66 S.Ct. 1022, 3*28 U S. 843, 90 L.EO. 

1617. 

“Any such suit” 

(1) The word "such.** in phrase 
“any such suit” in statute providing 
that court shall have no jurisdiction 
to proceed with any such suit by in¬ 
former, under circumstances specified, 
is a descriptive and limiting word 
referring always to a class just be¬ 
fore pointed out.—-U. S. v. Pittman, 
supra. 

(2) The words “any such salt” 
means a suit brought by an informer 
as well for himself as for the United 
States to recover the penalties and 
damages for which a person who 
knowingly makes false claims agalhtft 
the government is liable.—U. S. ex 
rel. Sherr v. Anaconda Wire A C£ble 
Co., DC.N.Y., 67 F.Supp. 106, affirm¬ 
ed, C.C.A_, 149 F.2d 680, certiorari 
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of jurisdiction of such a suit adopted and prosecuted 
by the United States after being instituted by an in¬ 
former; 26 it is only when the Umted States fails 
to adopt or prosecute an informer’s suit that defend¬ 
ant may raise an issue as to the merit of the in¬ 
former’s activity in bringing suit. 26 

Prima facie case . Congress did not intend to 
provide by the amendment to the act that the proof 
on the jurisdictional issue must go to the extent of 
showing that relator can make a prima facie case. 27 

Notice . In the absence of statutory provision as 
to the time within which a qui tarn plaintiff must 
give to the United States the notice of the pendency 
of the suit, and make the disclosure of material evi¬ 
dence and information in his possession, as required 
by the statute, notice and disclosure should be 
simultaneous, or nearly simultaneous, with the filing 
of the complaint 26 The statute contemplates dili¬ 
gence as a condition to the maintenance of standing 
as a litigant. 26 

The written notice by registered mail which the 
court is required by clause (D) of 31 U.S.C.A. § 232 
to cause to be given the attorney general that a 
suit by an informer is pending is the only notice 
necessary of a suit pending on December 23, 1943, 
the date of the amendment; 30 and the general ap¬ 
pearance of the United States within the statutory 
period waives any defect in the required statutory 


notice of such pendency.* 1 

Abatement; substantial evidence and information. 
Under a provision of the amending statute that no 
abatement shall be had as to a suit pending on 
December 23, 1943, if, before such suit was filed, 
the person who brought the suit had in his pos¬ 
session, and voluntarily disclosed to the attorney 
general, “substantial evidence and information” not 
theretofore m the possession of the department of 
justice, the quoted words mean evidence and in¬ 
formation that is real, not imaginary, and that, on 
the trial, if accepted by the jury as true, might have 
an actual and material bearing on the charges made 
in the complaint. 32 The statute does not require 
that the informer personally possess all of the in¬ 
formation and evidence on which the suit is based, 
and convey such information and evidence to the 
department of justice, before suit is filed. 33 

g. Proceedings 

An action under the statute fs a civil action, and not 
a criminal prosecution, and the rules governmo criminal 
prosecutions do not apply. 

An action under the statute is a civil action, 34 
although penal in character; 35 so, it has been held 
to be a civil action to recover a penalty and dam¬ 
age, 36 but it has also been held to be a civil action 
for an award of damages of a compensatory nature, 
payable to the United States for injuries to its 


denied if act 143, 326 U.S. 762, 90 
L.EHL 468. 

(3) Quoted words are to be given 
their literal meaning, and have refer¬ 
ence to any suit instituted under stat¬ 
ute, including suits begun as private 
suits in which the United States en-, 
tered an appearance and carried them 
on, as well as purely private suits.— 
U. 8. ex rel. Bayarsky v. Brooke, D.C. 
N.J., 6*8 F.Supp. 714. 

25. US.—U. S. v. Pittman, CCA. 

Ala., 191 F.2d 851 f certiorari denied 

£6 SCt. 102*2, 328 U.S. 843, 99 LEd. 

1617. 

Bntry of appearance by United States 

(1) However, it has been held that 
court was without jurisdiction to pro¬ 
ceed after amendment in a qui tarn 
action, instituted prior to amendment 
by the United States on the relation 
of an individual and by the individual 
In his own behalf, in which the Unit¬ 
ed States entered an appearance.—U. 
S. ex rel. Bayarsky v. Brooks, D.C 
N.J., 58 F.Supp. 714. 

(2) It has also been held that 
where admissions of relator estab¬ 
lished that action was based upon 
evidence or information in possession 
of government at time suit was 
brought, court had no Jurisdiction to 


proceed with suit notwithstanding 
that Attorney General had filed a no¬ 
tice of appearance, and hence suit 
would be abated; the right of Attor¬ 
ney General to appear does not have 
effect of conferring jurisdiction on 
court—U. S. ex rel. Sherr v. Anacon¬ 
da Wire & Cable Co., DC.N.Y.. 67 F. 
Supp. 106, affirmed, C.C.A., 149 F.2d ] 
680. certiorari denied 66 S.CL 143, 
326 U.S. 762. 90 L.Ed. 458. 

28. U.S.—U. S. v. Pittman, CC.A. 
Ala, 191 F2d 851, certiorari denied 
66 SCt 1022, 328 U.S. 843, 99 L.Ed. 
1*17. 

27. U.S.—U. S. ex rel. Coates v. St 
Louis Clay Products Co., D.C Mo., 

65 F.Supp. 645. 

28. US —U S. ex rel. Shinn v. State 
of Tenn., D C Tenn, 74 F Supp. 635. 
Plaintiff not allowed more than the 

sixty-day period given to the United 
States In which to intervene.—U. S. 
ex ret Shinn v. State of Tennessee, 
supra. 

29. U.S.—U. S. ex rel. Shinn v. State 
of Tennessee, supra. 

30. U.S.—U. S. v. Pittman, C.C.A 
Ala., 151 F.2d 851, certiorari denied 

66 S.Ct 1022, 828 U.& 848, 80 L.Ed. 
1617. 


31. U.S—U. S. ▼. Pittman, supra. 

32. U.S—U. S. ex rel. Coates v. St 
Louis Clay Products Co., D.C.Mo. 
65 FSupp. 645. 

Conveyance of substantial evidence 
and information by Informer, prior to 
institution of informer suit, held 
shown, so as to justify refusal to 
dismiss suit—U. 8 ex rel. Coates v 
St Louis Clay Products Co, supra. 

33. U.S.—U. a ex rel. Coates v. St. 
Louis Clay Product* Co., supra. 

34. U.S.—U. a ex rel. Marcus v. 
Hess, D.C.Pa., 41 FSupp. 197, re¬ 
versed, C.C A., 127 F 2d 233, revers¬ 
ed 63 S.Ct 379. 317 U.S. 537. 87 
L Ed. 443, rehearing denied 63 S Ct 
756, 318 U.S. 799, 87 L.Ed. 1163— 
U. S ex rel. Coates v. St. Louis 
Clay Products Co., D.C.Mo„ 8 F R.D 
289. 

35. U S.—«U. S. ex rel. Coates v. St. 
Louis Clay Products Co., suprA 

Statute as or as not penal see supra 
subdivision b of this section. 

38. U S.—U. a ex rel. Marcus ▼. 
Hess, DC Pa., 41 FSupp. 197, re¬ 
versed, C.C.A, 127 F.2d 233, re¬ 
versed 68 SCt 379, 817 U.S. 637, 
87 LEd. 448, rehearing denied 63 
act 756, 118 U.a 799, 87 LdCd. 
1163, 
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property rights,* 7 and not a civil action for a 
penalty. 88 It is not a criminal prosecution, 89 and the 
rules governing criminal prosecutions do not ap¬ 
ply ; 40 the proceedings under the statute are reme¬ 
dial 41 and impose a civil sanction. 42 The remedy 
does not lose the quality of a civil action because 
more than the precise amount of so-called damage 
is recovered; 43 and the use of the words “forfeit 
and pay” do not force the conclusion that the pro¬ 
vision is a criminal one, 44 but the words are wholly 
consistent with a civil action for damages. 48 Nor 
is the fact that punishment, in a certain and very 
limited sense, may be the result of the statute as 
far as the wrongdoer is concerned enough to label 
it as a criminal statute. 46 However, it has been held 
that the proceeding, while civil in form, is criminal 
in its nature and effect. 47 

An action under the act is not a derivative action 
in the same sense as one brought by a stockholder 
for the benefit of a corporation; 48 hence, there can 
be but one action and one division of money col- 
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lected 49 and subsequent attempts by other persons 
can have no standing and cannot be consolidated 
with the original action. 80 

Parties . The United States is a real party in 
interest in an action by it on the relation of an in¬ 
former under the statute, 81 and as such has the right 
to appear and be heard in the protection of its 
interests. 82 

If there is a misjoinder of parties defendant, in 
that all of such parties are charged to have par¬ 
ticipated in a joint conspiracy and that there has 
been no sufficient proof to bind some of them, the 
effect is not to defeat the entire action, but recovery 
is prevented only against the defendants as to whom 
there is insufficient evidence. 58 

Pleading . In a suit under the statute, greater de¬ 
tail in the allegation of facts has been required than 
in many other suits. 64 A petition not alleging that 
a claim has been presented to the government is in¬ 
sufficient. 55 A cause of action under the statute 


37. TJ.S.—First Nat. Bank of Bir¬ 
mingham v. U. 8., D.C.Ala., 117 F 
•Supp. 486. 

38. U.S.—First Nat. Bank of Bir¬ 
mingham ▼. U. S., supra. 

39. U.S.—First Nat Bank of Bir¬ 
mingham v. U 8, supra. 

40. U.S—U. S. ex rel. Marcus v. 
Hess, D.C.Pa., 41 F.Supp. 197, re¬ 
versed, C.C.A., 127 F.2d 233, re¬ 
versed 63 S.CL 879, 317 US 637, 
87 L.Ed. 443, rehearing denied 63 
SCt. 766. 318 U.S 799, 87 L Ed 
1163. 

41. U.a —U. 8. ex reL Marcus v 
Hess. Pa.. 63 SCt 379. 317 U.S. 
437. 87 L.Ed. 443. rehearing denied 
63 8.Ct 766, 318 U.a 799, 87 L.Ed 
1163. 

Reading 0480 

U.S.—U. 8. ex rel. Marcus v. Hess. 
Pa.. 63 S.Ct 379. 317 US. 537. 87 
L.EA. 443, rehearing denied 63 8. 
Ct 756. 318 U.a 799, 87 L.Ed. 1163 

42. U.S.—U. a ex ret Marcus v 
Hess, Pa., 63 &Ct 379. 317 U.S. 637, 
87 L.Ed. 448. rehearing denied 63 
act 766. 818 U.a 799, 87 L.Ed. 
1163—Murray St Sorenson v. U. 8., 
C.A.R.L, 207 F.2d 119. 

43. U.S —U. 8. ex rel. Marcus v. 
Hess. Pa.. 63 SCt 379. 317 US 
537, 87 L.Ed. 443, rehearing denied 
63 S.Ct 766, 818 U.a 799, 87 L.Ed. 
1163. 

44. U.a —U. S. ex rel. Marcus v. 

Hess. Pa., 63 SCt 379, 817 U.S. 537, 
87 L.Ed. 443, rehearing denied 63 
S.Ct 756, 318 U.S. 799, 87 L.E<L 
1163. • 

44. U.8 —U. a ex rel. Marcus v 
Hess, Pa* 68 act 879, 317 U.S 


637. 87 LEd 443, rehearing denied 
63 SCt. 756, 318 US 799, 87 LEd 
1163 

46. U.S.—U. S. ex rel Marcus v. 
Hess. Pa.. 63 S.Ct 379, 317 US. 
537, 87 LEd. 4*43, rehearing denied 
63 S.Ct 756, 318 U.S 799, 87 L.Ed 
1163. 

47. U.S—U S. v. Shaplelgh, Ark., 54 
F. 126, 4 C C.A. 237. 

65 C.J. p 1402 note 25. 

4& U.S.— U. S. v. B. F. Goodrich 
Co, D.C.N.Y., 41 F.Supp. 674. 
Reason for rule 

Recovery is solely for the benefit 
of the United States and the inform¬ 
er —U. S. v. B. F. Goodrich Co, su¬ 
pra. 

49. U S.—U. S. v. B. F. Goodrich Co., 
supra. 

50. U.S.—CJ. a v. B. F. Goodrich Co., 
supra. 

5L U.S —U. S. v. Baker-Lockwood 
Mfg. Co.. C.C.A.MO., 138 F.2d 48. 

52. U.S.—U. S. v. Baker-Lockwood 
Mfg. Co., supra. 

53. U a—U. S. ex rel. Marcus v. 
Hess, D.C.Pa., 41 F.Supp. 197, re¬ 
versed, C C.A., 127 F.2d 233, re¬ 
versed 63 S.Ct 379, 317 U.S. 587, 87 
LEd 443, rehearing denied 63 S 
Ct 756, 318 U.S. 799, 87 L.Bd. 1163. 

54. U S.—U. S. ex ret Coates v. St 
Louis Clay Products Co., D.C.Mo., 
3 F.R.D. 289. 

Possession of rooords by defendants 

A complaint alleging that govern¬ 
ment was defrauded by defendants 
in obtaining the payment of claims 
of exorbitant amounts for certain 
materials should be made more spe¬ 
cific, even though defendants were in 
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possession of records involved. Since 
they should be advised as to which 
of the books and papers concerned 
the fraud alleged—U. S. ex ret 
Coates v. St Louis Clay Products 
Co, supra. 

Complaint required to be more spe¬ 
cific 

Complaint alleging that lower bids 
were made on tile to be furnished 
in construction of government plant 
than bid of successful bidder should 
be more specific in stating upon what 
tile such lower prices were bid; com¬ 
plaint alleging that government was 
defrauded by corporate defendants 
should be made more specific in stat¬ 
ing the representatives of corporate 
defendants which took part in unlaw¬ 
ful enterprise; complaint alleging 
that defendant contractors asked for 
bids on certain type of tile for use In 
construction of a government plant, 
knowing that major portion to be 
used would be of another type, should 
be made more specific in stating how 
the government was thereby defraud¬ 
ed; and complaint alleging that gov¬ 
ernment was defrauded in connection 
with construction of plant should be 
specific in stating that bid of suc¬ 
cessful bidder on material furnished 
was higher than the bid of unsuccess¬ 
ful bidder, if such is the claim.—U. 
S. ex rel. Coates v. St Louis Clay 
Products Co., supra. 

55- U.S.—U. 8. ex rel. Odtrager v% 
New Orleans Chapter, Associa ted 
General Contractors of America, C. 
C.A.La., 1*27 F.2d 649, reversed on 
other grounds 63 S.CL 393, 317 U.a 
562, 67 UEd. 4*98—Cahill v. Cuitlas- 
Wright Corp* D.CJCy* 57 F.Supp. 
•14. 
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is not stated unless the facts constituting the false 
claim or fraud are set forth ; 66 so, allegations of 
fraud in general terms are conclusions, 67 and the 
mere allegation of evidence as to circumstances out 
of which a false claim or representation covered by 
the statute might arise is insufficient 58 Allegations 
may be permitted to remain in the complaint sub¬ 
ject to the determination of the admissibility of the 
evidence involved, instead of being stricken from 
the complaint 68 Conclusions of law, in the form 
of allegations in the complaint, are not admitted 
to be true on demurrer or motion to dismiss the 
complaint for insufficiency. 80 

A plea may be stricken as insufficient. 01 


The burden of proof rests on plaintiff 08 So, 
plaintiff has the burden of proving the allegations of 
the complaint, 68 the intent to present, 64 and the 
presentation of, 66 a false claim, and the intent to 
defraud the government. 66 

The rules as to the burden of proof applicable 
to criminal cases do not apply in actions under 
this statute. 67 

Evidence . Where the action is based on an al¬ 
leged conspiracy with respect to bidding, the rejec¬ 
tion of defendants* offer to prove the actual cost 
to them of doing the work called for by the con¬ 
tracts involved is not error, since such cost can 
have no evidential bearing on the amount of dam- 


Aliiffttkn that toon—d costs bars 
1 mob. tooumd for the purpose of In¬ 
creasing’ defendant's profits, presum¬ 
ably when the claims are later pre¬ 
sented. is Insufficient.—Cahill v. Cur- 
tfes-Wrigbt Corp., supra. 

66. TJ.S.—Hillgrove v. Wright Aero¬ 
nautical Corp. v C.C.A Ohio, 146 F. 

2d 621—Cahill v. Curtiss-Wnght 

Corp., D C.Ky., 67 F.Supp. 614. 

Bsadtosss and ability of lowest bid¬ 
der 

Complaint alleging that govern¬ 
ment was defrauded under contract 
for construction of plant, in that low¬ 
est bidder on tile to be used was 
not successful bidder, was defective 
in failing to state that lowest bidder 
was ready and able to make delivery 
in accordance with its bid.—U. S. ex 
rel. Coates v. STL Louis Clay Prod¬ 
ucts Co, D.C.Mo., 3 FED. 239. 

Complaint held to state claim, with 
respect to representation of publi¬ 
cation as second-class matter, under 
which relief can be granted.—U. S. 
ex rel. Rodriguez v. Weekly Publica¬ 
tions, D.C.N.T., 68 F.Supp. 767. 

Complaints wars not subject to dis¬ 
missal as failing to show that de¬ 
fendants made to a person or officer 
in government's service a claim upon 
or against government or department 
or officer thereof.—TJ. S. v. Samuel 
Dunkel & Co., D.C.N.Y., 61 F.Supp. 
097. 

Complaint held not to state cause of 
action 

(1) For fraud or fraudulent rep¬ 
resentations m obtaining government 
contracts.—TJ. S ex rel. Edelstein v. 
Brussell Sewing Mach. Co., D.CN.Y., 
61 F.Supp. 760—Mandel v. Cooper 
Gorp. v D.C.N.Y., 42 F.Supp. 317. 

(2) Against taxpayer's attorney, in 
connection with settlement of taxpay¬ 
er’s action against collector of infer¬ 
nal revenue.—Love v. Mantz, C.C.A. 
Minn., 72 F.2d 631. 

(S) Against members and executive 
officers of the Federal Home Loan 


Bank Board to recover on behalf of 
the United States double the amount 
of money paid for stock of the Home 
Owners’ Loon Corporation.—TJ. S. ex 
reL Fletcher v. Fahey, 121 F.2d 28. 
73 AppDC 257, certiorari denied 62 
S.Ct 84, 314 U.S. 624, 86 L.Ed. 501. 
57. U.S.—Cahill v. Curtiss-Wrfght 
Corp., DCKy.. 67 F.Supp. 614. 

58L U S.—HillgTove v. Wright Aero¬ 
nautical Corp., C.C.A.Ohio, 146 F. 
2d 621. 

50. U.S.—TJ. S. ex reL Coates v. St 
Louis Clay Products Co., D C Mo., 
3 F.RD 289. 

60. U.S.—TJ. S. ex rel. Salzman v. 
Salant & Salant, D.C.N.Y., 41 F. 
Supp. 196. 

Allegations that Bed Cross was 
arm or department of government, 
and that defendant, in presenting 
statements and vouchers to Red 
Cross, presented them to a depart¬ 
ment of the government—U. S. ex 
reL Salzman v. Salant & Salant, su¬ 
pra. i 

61. Flea of settlement 

Plea that United States, with full 
knowledge of filing of the suit and of 
matters involved therein, entered Into 
settlement of defendants' claims un¬ 
der contract, by attached instrument 
which recited settlement of specified 
I claims under contract, was insuffi¬ 
cient to allege a settlement and would 
be stricken out.—U. S. ex reL Coates 
v. St. Louis Clay Products Co., I>.C. 
Mo., 68 F Supp. 902. 

62. U.S.—U. S. v. U. S. Cartridge Co., 
DC Mo., 95 F.Supp. 384, affirmed, C 
A., r9*8 F.2d 466, certiorari denied 
73 S.Ct 645, 345 U.S. 910, 97 LEd 
1346. 

Proof of defendant’s guilt of ac¬ 
tions prohibited by statute.—U S. 
v. U. S Cartridge Co., supra. 

Belief in, and rellanoe on, false rep¬ 
resentation 

Plaintiff must present a record con¬ 
taining substantial evidence on which 
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to base finding that defendant, in pre¬ 
senting false claim, did so with 
knowledge of its fahsrity and with in¬ 
tent that plaintiff would rely and 
act on such representation, and that 
plaintiff did believe and rely on such 
false representation—TJ. S. v. U. S. 
Cartridge Co, supra. 

Effect of pleading guilty to prior 
criminal action 

In action for statutory forfeitures 
and double damages for making false 
claims, although defendants had 
pleaded guilty m prior criminal ac¬ 
tion to conspiring to defraud govern¬ 
ment by presenting such claims, gov¬ 
ernment had burden of proving that 
specific transactions affecting such 
contracts were fruitful result of such 
combination —U 8 v. American 
Packing Corp, D.CNJ., 113 FSupp 
223. 

63. US—TJ. S v. Gardner, DC.Ala. 
73 FSupp 044 

Payment of unreasonably high 
price for articles sold need not be 
proved.—Murray & Sorenson v. U. S., 
CAR.I, 207 F 2d 119 

64 U.S.—U. S. v. Park Motors, D.C. 
Tenn., 107 F Supp. 168. 

65. U.S.—TJ. S. ex rel. Ostrager v 
New Orleans Chapter, Associated 
General Contractors of America, C. 
C A.La, 127 F 2d 649, reversed on 
other grounds 63 SCt 393. 317 U. 
S. 602. 87 LEd. 4«58—U. S. v. Park 
Motors, D.C Tenn., 107 FSupp. 168. 

66. U.S.—tJ. S. v. Park Motors, su¬ 
pra. 

Intention held not shown in connec¬ 
tion with presentation of claim to 
Veterans Administration incorrectly 
stating purchase price of automobile 
for veteran.—U. S. v. Park Motors, 
supra. 

67. U.S.—U S. ex rel. Marcus v. 
Hess. DC.Pa, 41 F.Supp. 197, re¬ 
versed, C.C A. 127 F.2d 233, revers¬ 
ed 63 S.Ct 379, 317 U.S. 637, 87 L. 
Ed. 443, rehearing denied 63 S.CL 
766, 318 U.S. 799, 07 LEd. 1163. 
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age plaintiff would be entitled to recover, 68 and evi¬ 
dence of this nature cannot be admitted for the 
purpose of mitigating damages. 69 In such action, 
evidence of defendants' reputations for honesty, 
fair dealing, and integrity is not competent; 70 but 
other evidence has been held admissible. 71 

The case has been variously required to be proved 
by a preponderance of the evidence or proof 72 or 
beyond a reasonable doubt. 78 

Questions for jury . Where the action is based on 
an alleged conspiracy a6 to bidding, the connection 
of individual defendants, who are officers of certain 
companies, with the conspiracy is for the jury, 74 
as is the question whether any damage was suffered 
by the United States, on the several projects in- 
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volved, as the result of defendants' acts. 75 In such 
action, where defendants offer evidence that the 
bids actually submitted were fair and reasonable, an 
issue of fact is presented for the jury. 76 

Instructions . Particular instructions have been 
held to state correctly the measure of damages to 
be applied by the jury, 77 and the verdict to be 
returned according to the finding as to conspiracy. 78 
The refusal of particular points for charge has been 
held not error. 79 t] 

Verdict . Where defendants’ liability is joint and 
several, those defendants against whom a verdict 
was rendered are not harmed by, and cannot com¬ 
plain of, the fact that the verdict absolves one de¬ 
fendant from liability. 80 


68. US—U. S. ex rel. Marcus v. 
Hess. DC Pa, 41 F.Supp 197, re¬ 
versed. CCA. 127 F 2d 233. re¬ 
versed 63 S Ct 379, 317 U S 637. 87 
L< Ed 443. rehearing denied 63 S Ct. 
756. 318 U S. 799, 87 L Ed. 1163. 

69. TJ.S —U. S. ex rel. Marcus v. 
Hess, DC.Pa. 41 F.Supp 197, re¬ 
versed, CCA, 127 F 2d 233, re¬ 
versed 63 SCt 379, 317 US 537, 87 
L Ed 443, rehearing denied 63 S Ct. 
756, 318 US. 799. 87 LEd 1163. 

70. U S.—U S ex rel Marcus v 
Hess, DC Pa., 41 F Supp 197, re¬ 
versed, CCA, 127 F 2d 233. revers¬ 
ed 63 SCt 379. 317 US 537, 87 
L.Ed 443, rehearing denied 63 SCt 
756. 318 US 799, 87 LEd. 1163 

71. Partionl&r evidence 

Statement of claim in previous ac¬ 
tion filed in state court agamsrt de¬ 
fendants, and testimony of witness 
as to his estimates of what would 
have been fair and reasonable bids — 
U. S ex rel Marcus v Hess, DC 
Pa., 41 FSupp 197, reversed, C.CA, 
127 F.2d 233. reversed 63 SCt. 379. 
317 U.S. 537, 87 LEd 443, rehearing 
denied 63 S.CL 756, 318 US. 799, 87 
LEd. 1163. 

72. TJ.S.—TJ. S. v. Park Motors, DC 
Tenn, 107 FSupp 168—U S v 
Gardner, DC Ala., 73 FSupp 644 

Evidence held sufficient 

(1) In general—Faulk v. U. S.. C.A 
Tex. 198 F 2d 169—»U S v. Rohleder, 
C.C.A Pa.. 157 F.2d 126—U. S. ex rel 
Marcus v. Hess, D.C.Pa, 41 FSupp 
197, reversed, C.C.A., 127 F 2d 233, 
reversed 63 S.Ct 379, 317 U.S. 537, 
87 LEd. 4*43, rehearing denied 63 S 
Ct 766, 318 US. 799, 87 L.Ed 1163 

(2) To require verdict for govern¬ 
ment—U. S. v. Gr&nnis, CA.NC, 172 
F.2d 607, certiorari denied 69 SCt 
1160, 337 U.S. 918, 96 L.Ed. 1727. 

(3) To sustain allegations of com¬ 
plaint by preponderance of evidence, 
and to show that defendants con¬ 
spired to defraud the United States, 


within statute.—U. S. v. Gardner, D. 
C.Ala, 73 F.Supp 644. 

(4) To support court's finding of 
conspiracy among defendants to de¬ 
fraud United States in violation of 
statute —Murray & Sorenson v. U. S , 
CAR I., 207 F.2d 119. 

Evldenoe held insufficient 

U.S —U. S ex rel. Bayarsky v. 
Brooks, DC.N.J., 110 FSupp 175. 
affirmed, C.A, 210 F 2d 257—U. S 
v U. S. Cartridge Co, D C Mo, 95 
[ FSupp. 384, affirmed. CA., 1*98 F 
2d 456, certiorari denied 73 S.Ct 
645, 345 US 910, 97 LEd. 1346. 

Xu action under Contract Settle¬ 
ment Act of 1944, 9 19 c. 41 U.SCA. 
§ 119 (1-3), proof is required to be 
clear, unequivocal, and convincing, 
and, to the extent that the evidence 
is merely circumstantial, it would be 
required to exclude reasonable hy¬ 
pothesis of good faith; in action for 
fraudulent claims submitted to Mari¬ 
time Commission in behalf of sub¬ 
contractor, evidence established that 
sums represented In claim as having 
been spent for direct labor and indi¬ 
rect factory and administrative ex¬ 
pense, and the percentage of profit 
attributable thereto, were false and 
fictitious in that sums were for work 
done in general improvement of farm 
property and not to manufacture 
rafts; in such action, evidence did 
not establish that claim for indirect 
factory expenses and research and 
development expenses and costs was 
fraudulent, and evidence did not es¬ 
tablish that claim for general ad¬ 
ministrative expenses, and of profit 
on expenses with respect to one of 
the prime contracts, was fraudulent¬ 
ly filed.—U. S. v. Leyde & Leyde,.DC 
Md. 89 F Supp. 256. 

73. U S.—U S v Shapleigh, Ark., 54 
F 126, 4 CCA. 237. 

65 C J. p 1402 note 26. 

Evldenoe held sufficient to sustain 
allegations of complaint beyond rea- 
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sonable doubt—U. S. r. Gardner, D. 
C.Ala, 73 F.Supp 544. 

in action under Contract Settle¬ 
ment Act of 1944, 9 19 c, 41 U.SCA 
9 119 (1-3), United States was not 
obliged to prove the charge of fraud 
beyond a reasonable doubt.—-U S v. 
Leyde & Leyde, DCMd., 89 F.Supp. 
*266. 

74. U.S—U. S. ex rel. Marcus v. 
Hess. DC Pa, 41 FSupp. 197, re¬ 
versed, CC.A., 127 F 2d 233, revers¬ 
ed 63 SCt 379, 317 U.S. 637. 87 L. 
Ed 443, rehearing denied 63 SCt 
756, 313 U.S 799. 87 L.Ed 1163. 

75. U S.—U S. ex rel Marcus v. 

Hess, DC Pa., 41 FSupp 197, re¬ 
versed, C.C A., r27 F.2d 233, re¬ 
versed 63 S.Ct 379, 317 US 537. 
87 LEd 443, rehearing denied 63 
SCt 756, 318 US. 799, 87 L.Ed. 
1163. 

76. US —U. S. ex rel Marcus v 

Hess, DC.Pa., 41 F.Supp 197, re¬ 
versed, CCA, 127 F.2d 233, revers¬ 
ed 63 SCt 279, 317 US. 537, 87 
LEd 443. rehearing denied 63 S 
Ct. 756, 318 U.S. 799, 87 L.Ed. 1168. 

77. US —U. S. ex rel. Marcus v. 

Hess, DCPa., 41 FSupp. 197, re¬ 
versed, CCA, 127 F.2d 283, re¬ 
versed 63 S.Ct. 379. 317 U.S. 637. 
87 LEd. 443, rehearing denied 68 
SCt 766. 318 U.S. 799. 87 L.BML 
•1163. 

78. U.S.—U S. sx rel. Marcus v. 
Hess, DC Pa., 41 F.Supp. 197, re¬ 
versed, C.C.A., 127 F.2d 233. re¬ 
versed 63 S.Ct 379, 317 U.S. 637, 
87 L.Ed 443, rehearing denied 63 
SCt 766, 318 U.S. 799, 87 L.Ed. 
1163. 

79. U.S—U. S. ex rel. Marcus v. 
Hess, D.C.Pa. ( 41 F.Supp. 197, re¬ 
versed, CCA, 127 F.2d 233, re¬ 
versed 68 S.Ct. 379, 317 U.S. 637. 
87 LEd. 443, rehearing denied 63 
SCt 766, 318 U.S. 799, 87 L.Ed. 
1163. 

80. U.S.—U. S. ex reL Marcus v. 
Hess, D.C.Pa., 41 F.Supp. 197, re- 
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Judgment; execution . An informer who has in¬ 
stituted an action under the statute is entitled to 
prosecute it to final judgment; 81 and when he has 
done so he has a property in the judgment 82 which 
cannot be taken from him by any settlement, com¬ 
promise, or pardon on the part of the government, 83 
or by any remission or release by it. 84 

While the judgment is in part for the use of 
the informer by whom the action was instituted, 85 
it is just as certainly for the use of the United 
States. 88 Hence, writs of execution and of attach¬ 
ment issued from a United States district court for 
a particular state, on a judgment obtained in an in¬ 
former’s action under the statute can properly be 
executed in another state. 87 

Costs cannot be taxed against the government, 
in an action under the statute, 88 but only against 
the informer. 89 

h. Forfeiture of Claim 

The statute providing for the forfeiture of fraudu¬ 
lent claims against the United States, which applies only 
to cases in the court of claims, must be rigidly enforced 
to protect the government. Its language Is very broad; 
it contemplates fraud in the prosecution of a claim, and 
not in the performance of a contract. 

Under the Act of June 25, 1948, c 646, 62 Stat at 
L. 978, 28 US.CA. § 2514 (formerly §§ 279, 280), 
a claim against the United States shall be forfeited 
to it by any person who corruptly practices, or at- I 


tempts to practice, any fraud against the United 
States in the proof, statement, establishment, or al¬ 
lowance thereof, and in such cases the court of 
claims shall specifically find such fraud or attempt 
and render judgment of forfeiture. The statute ap¬ 
plies only to cases in the court of claims. 90 It was 
designed to afford the government an effective 
means of defeating, and forever ending, actions 
based on fraudulent claims, 91 and it must be rigidly 
enforced to protect the government against the 
payment of such claims. 92 In effect, it withdraws 
the consent of the United States to be sued on any 
contract or transactions in connection with which 
any claimant has practiced, or attempted to practice, 
fraud, 93 or establishes a condition on which the 
government gives its consent to be sued and waives 
its otherwise sovereign immunity; 94 and it becomes 
a part of every contract with the United States 95 

The section is to be construed in accordance with 
its plain language 96 and with the meaning which 
congress intended that section to have, as indicated 
by its legislative history. 97 The language of the 
section is very broad, 98 and has been construed to 
apply to the whole of any claim arising out of any 
contract or cause of action in connection with 
which any person before the court as a claimant 
therein corruptly practices, or attempts to practice, 
a fraud against the United States in the proof, 
statement, establishment, or allowance of a claim or 
any part thereof. 99 The provision does not apply 


versed, C.C.A., 127 F2d 233, re¬ 
versed 6*3 S.Ct. 379, 317 U.S. 637. 
37 LEd. 443, rehearing denied 63 
S.Ct 736, 318 U.S. 799. 87 LEd 
1163. 

81. US —U. S. ex rel. Marcus v. 
lard Elec. Co, D.C.Pa., 43 F.Supp. 
12 . 

82. U.S.—U. S. ex rel. Marcus v. 
Lord Elec. Oo., supra. 

Absolute property 

U.S—U. S v. Griswold. DC Or, 24 
F. 361, affirmed, C.C., 30 F. 762. 

83. U.S—17. S. ex rel. Marcus v. 

Lord Elec Co., D.CP&, 43 F.Supp 
12—U. S v Griswold, DC Or, 24 F. 
361, affirmed, C.C., 30 F. 762 

34 . U.S—U. S. v. Griswold, supra. 
85 . U.S.—U. S. ex rel. Marcus v 

Lord Elec. Co., DC.Pa., 43 F.Supp 

12 . 

88 . U.S.—-U. S. ex rel. Marcus ▼. 

Lord Elec. Co., supra 
87. U.S.—-U. S. ex rel. Marcus ▼. 

Lord Elec. Co., supra. 

Attachment execution on bank de¬ 
posits held proper, under federaft 
statute and federal rule of proce¬ 
dure. in state having: no statute au¬ 
thorizing such execution.—U. S. ex 
rel. Marcus v. Lord Elec. Co., supra 


88. U.S—U S. ▼. Nordbye, CC.A.8, 
76 F.2d 744, certiorari denied Love 
v. Nordbye, 56 SCt 103, 296 U.S 
572, 80 L.E<L 404. 

88. US—U. S. v. Nordbye, CC.A.8, 
76 F 2d 744, certiorari denied Love 
v. Nordbye, 56 SCt. 103, 296 US 
£72, 80 L Ed. 404. 

9a US —Corkle v. U. S., D.C.S.C., 
94 FSupp. 908. 

Action not within statute 

Statute is not applicable in action 
under Federal Tort Claims Act for 
damages resulting when a United 
States mail truck collided with plain¬ 
tiff** automobile which was parked 
close alongside of curb of sidewalk 
in city.—Corkle v. U. S., supra 

91. U.S —Globe Indem. Co. ▼. U. S. 
34 Ot Cl 5*37, certiorari denied 68 
S.Ct 26, 302 US. 707, 82 L.Ed. 646 
—Blume v. U. S, 81 Ct.Cl. 210, cer¬ 
tiorari denied 56 S.Ct 667, 297 U.S. 
722, 80 L Ed. 1006, rehearing denied 
54 SCt 746, 298 U.S. 691, 80 LEd 
1409. 

The main purposs of the statute is 
to penalize not only the contractor 
for what amounts to a crime against 
the United States, but everyone hold¬ 
ing under him or succeeding to his 
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rights, or basing any claim against 
the United States upon the transac¬ 
tions involved in the claim or upon 
the contract In connection with which 
the fraud was committed—Globe In¬ 
dem Co. v. U. S. 34 Ct.Cl. 687, cer¬ 
tiorari denied 58 S.Ct 26, 802 U.S. 
707, 82 LEd. 646. 

92. U.S.—Blume v. U. S., 81 Ct.Cl 
210 , certiorari denied 56 S.Ct 607. 
297 U.S. 722, 80 LEd. 1006, re¬ 
hearing denied 56 S.Ct 746, 298 

U. S. 691, 80 LEI 1409. 

93. U.S.—Globe Indem Co. v. U. S.. 
84 Ct.Cl. 6'87, certiorari denied 60 
S.Ct. 26, 302 U.S. 707, 82 LEd. 646 

94. U.S.—Kamen Soap Products Co. 

V. U. a, CtCl, 124 F.Supp. 608. 

95. U.S.—Globe Indem. Co. v. U. S., 
34 CtCl. 687, certiorari denied 68 
S.Ct 26, 302 U.S. 707, 82 LEd. 546 

96. U.S.—Branch Banking A Trust 
Co. v. U. S, 87 F.Supp. 777, 116 Ct. 
CL 341. 

97. U.S—Branch Banking A Trust 
Co. v. U. S, supra. 

98. U.S.—Globe Indem. Co. ▼. U. S, 
84 Ct.CL 987, certiorari denied 68 
S.Ct 26, 802 U.S. 707, 32 LEd. 646. 

99. U.S.—Globe Indem. Co. v. U. 8., 
supra. 
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merely to the forfeiture to the government of the 
interest of the particular claimant who practices the 
fraud or his right to prosecute it further j 1 in other 
words, it not only forfeits the entire claim growing 
out of the transactions on which it is founded and 
bars the claimant and those who claim under him, 2 
but it destroys the right of action of the principal 
claimant and every person claiming by right of 
subrogation directly based on the transaction or 
transactions out of which the claim arose. 3 So, 
where it is established that in the evidence presented 
to establish a claim fraud was attempted, any rights 
which claimant might have had in the absence of 
such an attempt become forfeited to the United 
States; 4 and this is true regardless of the theory 
or form in which the claims were asserted 6 The 
amount by which the claim is affected is unimportant 
if the attempted fraud is established. 6 

The fraud contemplated m this provision is not 
fraud m the performance of a contract, but fraud 
in the prosecution of a claim; 7 misstatements not 
made for the purpose of securing the payment of 
the claim in suit do not constitute fraud within the 
contemplation of the statute. 8 

Mere discrepancies 9 or exaggerated statements 10 
are not sufficient to constitute fraud, nor is the fact 
that part of the claim is based on a mistaken 
theory. 11 


The presentation of an account part of which is 
improperly and fraudulently diarged to the United 
States is within this provision of the statute ; 12 that 
is, when one presents a claim some items of which 
are fraudulent and some not, the claim, as a claim, 
is forfeited, as to the person who presents it. 13 
Under the statute, the claimant is precluded from 
recovering on other items of the account. 514 How¬ 
ever, fraud in* a claim not before the court does 
not require forfeiture of a nonfraudulent claim be¬ 
fore the court under the same contract. 16 

The statute does not provide for an action to re¬ 
cover money paid on a false claim; 16 the only 
remedy given the government thereby is the for¬ 
feiture of the claim, and after payment there is no 
claim to be forfeited. 17 

Pecuniary loss. To defeat a fraudulent claim un¬ 
der this statute, it is not necessary to show a 
pecuniary loss. 18 

Rights of assignee of claimant. In an action 
against the United States by an assignee to whom 
rights have been assigned under a statute relating 
to the assignment of claims, it is no defense that 
the assignor has allegedly filed a fraudulent claim, 
so that the assignor’s right to recover from the 
United States is forfeited under this statute. 10 


1. U.S —Globe Indem. Co v. U. S, 
supra 

2. US —Globe Indem. Co. v. U. S, 
supra. 

3. US.—Globe Indent. Co v. U. S., 
supra. 

Surety 

U.S —Globe Indent Co. v U S f supra 
—:Blume v. U. S. 81 Ct Cl. 210. cer¬ 
tiorari denied 56 SCt. 667. 297 U 
•S. 722, 80 Li Ed 1006. rehearing de¬ 
nied 56 SCt 746, 298 US 691, 80 
LEd 1409. 

4. US —Mervin Contracting Corp. v. 
U. &, 94 CLC1. 61. 

B. U.S.—Mervin Contracting Corp. v. 
U. S, supra. 

A cause of action In quantum mer¬ 
uit, where fraud is attempted, is no 
more enforceable than a cause of ac¬ 
tion on an expressed contract.—Mer¬ 
vin Contracting Corp. v. U. S., supra. 

6. US.—Blume v. U. S., 61 Ct.Cl. 
210, certiorari denied 66 S.CL 067, 
297 U.S. 722, 80 LEd. 1006, rehear¬ 
ing denied 06 S.CL 746, 298 U.S. 
691, 80 L.E<L 1409. 

7. U.S.—Baird r. U. a, 7$ CtCl. 
599. 

Mm and spurious document offer¬ 
ed in support of claim.—Morris Dem¬ 


olition Coiporation ▼. U. S., 99 CtCl. 
336. 

Fraudulent change in grade of goods 
shipped 

U.S.—Jerman v U. S., 96 CtCl. 540 
The presentation of an invoice for 
goods sold to the United States con¬ 
stitutes a claim against the United 
States within the meaning of the 
statute.—Jerman v. U. S., 96 CLC1. 
540. 

Fraud by a subcontractor, in the 
performance of a contract, in the ab¬ 
sence of knowledge of or approval by 
the prime contractor or a plaintiff 
representative of the prime contrac¬ 
tor, is not the fraud of such prime 
contractor or plaintiff.—Baird v. U. 

S., 76 CtCl 599. 

8 . U S.—Crovo v. U. S., 100 Ct Cl 
368. 

9. U.S—W. H Harrison Co. v. U 

S., 101 Ct CL 413 

65 C J. p 1402 note 32 

10 . US.—Terrill v. U. S., 35 CtCl 
218. 

65 C.J. p 1402 note 32. 

Exaggeration as to oost of hiring 
automobile 

U.S—Corkle v. U. S., D.C.S.C., 94 
F Supp 906. 

397 


11. U S. —Corkle v. U. S., supra. 

12. U.S.—Furay v. U. S., 64 OtCl. 
171. 

13. US—Arlington Trust Co. v. U. 

S., 100 F.Supp 817, 171 CtCl. 62. 

Claims of contractor and subcontrac¬ 
tor 

Where contractor not only filed an 
allegedly fraudulent claim on behalf 
of subcontractor, but mcluded most 
of the same allegedly fraudulent 
items in its own claim, and court, in 
action by the government declared 
the claim on behalf of the subcon¬ 
tractor forfeited because of alleged 
fraud, contractor had no right to re¬ 
cover on its claim.—Arlington Trust 
Co. v. U. S., supra. 

14. U.S—Furay v. U. a. H Ct.CL 
171. 

15. U S.—Branch Banking A Trust 
Co v. U. S., 67 F.Supp. 777, 115 Ct. 
Cl. 341. 

16. US.—Crovo v. U. S M 100 CLCL 
368. 

17. U.S.—Crovo y. U. S., supra, 
la U.S.—Crovo v. U. a, supra. 

19. U.S. — Arlington Trust Co. v. U. 

S., 100 F Supp. 817, 121 CLCL 62. 
Defenses by government generally 
see infra | 186. 
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§§ 174-175 UNITED STATES 

The receiver of an insolvent claimant, although 
himself innocent of any fraud, takes the claim cum 
onere, and it will be forfeited, under the statute, 
for the fraud of the insolvent claimant. 20 

The government has the burden of proving that 
fraud was practiced or attempted. 21 


Question of fact . Whether a person practiced 
or attempted to practice fraud by changing certain 
entries in his books of account after they had been 
introduced in evidence as a part of his proof in 
support of his claim and while they were in the 
custody of the court is primarily a question of fact 22 


IX. ACTIONS AND PROCEEDINGS BT AND AGAINST UNITED STATES 


§ 175. Capacity of United States to Sue in 
General 

The United States has the power to sue. 

The United States has power to sue. 22 The gov¬ 
ernment’s right to maintain an action is inherent in 
its sovereignty and it is not restricted to maintain¬ 
ing actions through the instrumentality of an agent 
authorized to act for it. 24 Its right to resort to the 
courts is not restricted to any particular form of 
action 25 and, in addition to its right to bring law 
actions, 20 it may sue in equity 27 or intervene in ac¬ 
tions brought by others, 28 or avail itself of the 
remedy of garnishment. 29 It may bring a suit for 
injunction; 30 and, in some cases, may sue on an 


assigned claim. 81 The United States has the same 
right as a private owner to sue to protect its prop¬ 
erty from injuries, 32 and is entitled, for the protec¬ 
tion of its property, and without express legislative 
authonty, to all civil remedies given to individuals, 33 
any nght to sue given by statute being simply cumu¬ 
lative. 34 Where authorized by statute, actions may 
be brought in the name of the United States for 
the use of another, 35 and the United States may sue 
as representative of the Indians. 30 

The government may bring its action either in 
its own courts or m state courts, 37 but it is ordi¬ 
narily subject to the same rules which are applicable 
to other litigants, 38 with the exception of such de- 


SOl TT.S.—Jerman v. U. S, 96 Ct Cl 
6*40. 

21. U.S.—Blume v. U. S, 81 Ct.Cl 
210, certiorari denied 56 SCt. 667, 
'297 U S 7'22. 80 L Ed 1006, rehear¬ 
ing denied 56 SCt. 746, 2*98 U.S 
691, 80 L.Ed 1409—Carroll v. U 
6, 76 CtCl. 103. 

Evidence hold sufficient 

(1) To establish that fraud had 
been practiced in presentation of 
claim—Kamen Soap Products Co. v. 
TJ. S.. CtCl., 12*4 FSupp. 608. 

(2) To support finding- and conclu¬ 
sion that the plaintiff attempted to, 
and did, practice a fraud against the 
United States in the proof and estab¬ 
lishment of his claim by changing 
certain entries in his books of ac¬ 
count after their introduction in evi¬ 
dence by him in support of the claim. 
—Blume v. U. S, 81 CtCl. 210, cer¬ 
tiorari denied 56 S.Ct. 667, 297 U.S 
722, 80 L.Ed 1006, rehearing denied 
66 SCt. 746, 2*96 U.S. 691, 80 LEd. 
1409. 

22 . U.S.—Blume v. U. S., 81 CtCl. 
210, certiorari denied 56 SCt 667, 
(297 U.S. 72(2. 80 L.Ed. 1006, re¬ 
hearing denied 66 S.Ct 746, 29*8 U. 
S. 691, 80 LEd. 1*409. 

28 . U.S.—U. S. v. Fallt>rook Public 
Utility Diet, DC.Cal, 101 F.Supp. 
®9*. 

D.C.—U. S. v. Public Utilities Com¬ 
mission of District of Columbia, 
151 F.*2d 609, 80 U.&App.D.G. 227. 
66 C.J. p 140(2 note 34. 

The United States la a Juristic 
“person** in the sense that it has ca¬ 


pacity to sue upon contracts made 
with it or in vindication of its prop¬ 
erty rights—-U. S. v Cooper Corp , 
NT. 61 SCt 742, 312 U.S. 600, 85 
LEd. 1071 

Contribution from joint tort-feasor 

There is no immunity from suit 
by the government to collect claims 
for contribution due it from its joint 
tort-feasors.—U. S v Yellow Cab 
Co, 71 SCt 399, 340 US 543, 95 L 
Ed. 623—Capital Transit Co v. U 
S, AppDC. & Pa, 71 SCt. 399, 340 
U S 643, 96 L Ed. 523. 

24. U.S —Bowles v. Goldman, D.C. 
Pa.. 7 F.R D. 12. 

25. US —Mahnomen County v. U S , 
C.C.A Minn., 131 F.2d 936, reversed 
on other grounds 63 SCt 1254, 319 
U.S 474. 87 LEd. 1527. 

26. Me.—U. S. v. Bum 11, 7-8 A. 568. 
107 Me 3*8*2, Ann.Cas.l912D 512. 

65 C.J. p 1402 note 3*5. 

27. US.—The Falcon, D.C.Md, 19 F 
2d 1009. 

65 C.J. p 1402 note 36. 

28. Alaska —B&ll&ine V. R. Oo., 5 
Alaska 694. 

29. La.—U. S. v. Murdock, 18 La. 
Ann. 305, 89 Am S R. 651. 

30. U.S—U. S. v. Joint Traffic As¬ 
soc., N.T, 19 S.Ct. 25, 171 U.S. 505, 
43 L.Ed. 259 

65 C.J. p 1402 note 39. 

31. U.S.—U. S. v. Buford, Ky., 8 Pet. 
12, 28 US. 12, 7 LEd. 585. 

6(5 C.J. p 1402 note 40. 

32. U S.—U. S. v. American Ditch 
Ass'll, D.C.Idaho. 2 F.Supp. 867— 
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U S v. Tygh Valley Land, etc., 
Co, C C Or, 76 F 693 
Adjudication of property rights 
The United States, just as any 
other owner of property, is entitled 
to have its rights m that property 
adjudicated by a court of competent 
jurisdiction—U S v Faith rook Pub¬ 
lic Utility Dist., DCCal, 110 F.Supp 
767. 

33. US — U. 8 ex rel. Marcus v 
Hess, Pa, 63 SCt. 379, 317 US 
537, 87 L Ed. 44*3, rehearing denied 
63 S.Ct 756. 318 US 799, 87 LEd 
1163—U. S. v Holmes, CCCal. 105 
F. 4*1. reversed on other grounds 
118 F. 996, 6'6 CCA. 489 

34. U.S—Pooler v. U. S., Me. f 127 F. 
<519, 62 CCA. 317 

65 C.J. p 1403 note 5*5 

35. NJ —Sayre & Fisher Co. v. 
Griefen, 60 A 513, 72 N.J.L&w 1. 

65 C J. p 1402 note 42 

36. U.S.—(Folk v U. S„ Okl., 23*3 F. 
177, 147 CCLA. 1*82. 

37. US—U. S v. Jacobs. DC.Ala., 
100 F Supp. 189—U. S v. Muntzing, 
DCW.Va, 69 FSupp. 563—U. S 
v. American Ditch Ass'n, D.C.Idaho, 
2 FSupp. 867. 

Miss.—Hines v. McCoy, 1(59 So. 806, 
172 Miss 163. 

65 C.J. p 1462 note 44. 

The United States may sue in the 
court of its own choloe 
Idaho.—Pioneer Irr. Dust. v. Ameri¬ 
can Ditch Ass'n, 1 P.2d 196, 50 Ida¬ 
ho 732. 

38. U S.—Jones v. Watts, C.C.ATex., 
142 F.2d 876, 163 A.L.R. 240, cer- 
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fenses as laches and limitations, as discussed infra 
§ 188, and is bound by the decision of the court. 89 
It has been held that the right of the United States 
to maintain an action in respect of a governmental 
matter cannot be affected by a state enactment re¬ 
quiring a notice to be given or demand made as a 
condition precedent to suit. 40 With respect to prac¬ 
tice and procedure, the status of the United States is 
the same as that of any other litigant. 41 Thus, it 
must conform to court rules 42 and is bound by equity 
rules, just as other litigants. 48 Equitable principles 
apply to the United States in an equity proceeding; 44 
when coming into a court of equity, it should do 


UNITED STATES §§ 175-136 

equity 45 and must show equity in its favor; 40 but 
equitable pnnciples will not be applied to frustrate 
the purpose of laws or thwart public policy. 47 

§ 176. Liability and Consent of United States 
to Be Sued 

The United States by reason of Its sovereignty la 
Immune from suit and can only be sued by Its own 
consent. 

The United States by reason of its sovereignty is 
immune from suit 48 and can only be sued by its 
own consent 49 A court has no jurisdiction of a 


tiomri denied 65 SCt 310, 323 U 
S. 787, 89 L.Ed 328—Kehoe v. C I 
R„ CCA.3, 105 F.2d 552, reversed 
on other grounds 60 SCt. 649, 309 
U'S. 277, 84 LEd. T51—U. S v. Na¬ 
tional City Bank of New York, CC 
A.N Y.. 83 F 2d 236. 106 A.L R. 1*235. 
certiorari denied U. S v. National 
City Bank of New York, 57 SCt 
•25, 299 U S. 563, 31 L Ed. 414—Mis¬ 
souri Utilities Co. v. City of Cali¬ 
fornia. D C.Mo f 8 F.Supp. 454, ap¬ 
peal dismissed. CCA., 79 F 2d 1003 
—Porter v Central Chevrolet, CC 
Ohio, 7 FRD 86—Daitz Flying 
Corp. v U. S. DC.N.Y., 4 FRD. 
372 

Cal—In re Werfel's Estate, 253 P.2d 
79. 116 Cal App 2d 167. 

Ky —Allen v Murphy. 255 S W 2d 23. 

N Y.—Moscow Fire Ins Co of Mos¬ 
cow, Russia, v Bank of New York 
A Trust Co. 294 NYS 648, 161 
Misc 903, affirmed 1 NYS 2d 640, 
■233 AppDiv 710, and 1 N Y S.2d 
041, 263 AppDiv 710, appeal dis¬ 
missed 16 N.E '2d 85*4, 27'8 N.Y. 709, 
affirmed 3 N.Y.S 2d 653, 253 App. 
Div 644. affirmed 20 NE 2d 758, 280 
N.Y. 286, reargument denied 21 N 
E 2d 890, 280 NY 848. rehearing 
denied 60 SCt. 706, 309 US. 697, 
84 L Ed. 1036, motion denied 24 N 
E 2d 487, 281 N Y. 818, affirmed 60 

, S.Ct. 725, 309 US 624. 84 LEd. 

’ *986. 

65 C J. p 1403 note 45. 

39. U.S.—U S v. Muntzlhg, DCW. 
Va., 89 F.Supp. 503—Seals v U. S, 
D/C. La., 24 F Supp. 896—-U S v 
American Ditch Ass'n, D.C.Idaho, 2 
F Supp 867. 

N.Y—Johnston v. Stimmel, 89 N.Y 
117, 14 N.Y.Wkly Dig 470. 

4a U/S.—McKnight v U. S., Mont, 
130 F. 859, 65 C.CA. 37. 

41. U.S—U. S v Alexander, DC 
Va., 47 F.Supp. 900—Pollen v. Ford 
Instrument Co, D.CN.Y., 26 F 
Supp. 5‘83—U. S. v. General Motors 
Corp.. D.C.I1L. 2 F.R.D. 528—First 
Nat. Bank v. U. R, D/C.Mo., 2 F. 
Supp. 107. 

Sxoept where congress has author¬ 
ised a special procedure for United 

States in its own courts, the federal 


government proceeds as other liti¬ 
gants.—U. S. v. Alexander, D.C.Va, 
47 F.Supp. 900. 

Demurrer 

Federal government demurring to 
petition in law case is not immune 
from state practice precluding court 
from considering mere exhibits at¬ 
tached to petition.—-First Nat. Bank 
v. U. S., DC Mo. 2 FSupp 107. 

42. IT S —In re Minot Auto Co., C C 
A.ND, 298 F. 853. 

43. U.S —Handle v. U. S., C C.A.N J, 

4 F.2d 1'83 

44. US—U. S. v. Depaoli, DC.Nev.. 
47 F.Supp. 688, reversed on other 
grounds. CC.A, 139 F 2d 225, cer¬ 
tiorari denied 64 SCt 848, 321 U 

5 796. 88 LEd 1084 

N.Y —Moscow Fire Ins. Co of Mos¬ 
cow, Russia, v. Bank of New York 
A Trust Co., 294 N.Y.S 648, 161 
Misc. 903. affirmed 1 N.Y.S 2d 640. 
253 AppDiv. 710, and 1 NYS2d 
641, 253 App Div. 710, appeal dis¬ 
missed 16 N E'2d 854, 278 NY. 709, 
affirmed 3 N.Y S 2d 653, 253 App 
Div. 644, affirmed 20 NE2d 758, 280 
N.Y. 286. reargument denied 21 N.E. 
2d 890. 280 N.Y 848. rehearing de¬ 
nied 60 SCt 706, 309 US. 697, 84 
L.Ed 1036, motion denied 24 NE 
2d 487, 281 N.Y. 818, affirmed 60 
SCt 725, 309 U.S. 624, 84 LEd. 986 

45. US—U S. v White, CCCal., 17 
F. 561, 9 Sawy. 1(25, appeal dis¬ 
missed 122 U.S. 647, 30 L.Ed 1017. 

46. Ind —U. S. v. Fletcher Savings A 
Trust Co., 151 N.E. 420, 197 Ind 
527. 

47. U.S.—Pan-American Petroleum 
A Transport Co. v. U. R, Cal., 47 
SCt. 416, 273 U.S. 456, 71 LEd. 734 

48. U S —IFeres v. U. S., N. Y.. 71 
S.Ct 153. 340 US. 135, 95 L.Ed 152 
-JU. S v. Sherwood, N.Y., 61 SCt 
767, 312 U.S. 584, 85 LEd 1058— 
Turton v. U. S., C.A.Ky., 212 P 2d 
354—Mai man v. U. S., C.A.N.Y., 207 
F.2d 897—-Laser v. McGranery, D.C. 
N.Y, 112 F.Supp. 947—Commission¬ 
er of State Ins. Fund T. U. K, D.C. 
N.Y., 72 F.Supp. 549. 

D.C.—Story v. Snyder, 1*84 FJ2d 454, 
87 U.S.App.D.C. 96, certiorari de- 
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nied 71 SCt 88, 340 U.& 3*6, 95 
L Ed. 632. 

65 C.J. p 1403 note 53 [b]. 

Basis of Immunity 

(1) The government's Immunity 
from unconsented suit is derived by 
implication. 

US.—Keifer A Keifer v R. F. C.. 
Neb, 59 S.Ct 516, 306 U.S. 381, 83 
L.Ed. 794. 

D.C—Domestic A Foreign Commerce 
Corp. v Littlejohn, 165 F.2d 235, 
83 US App.DC 13, reversed on oth¬ 
er grounds Lawson v. Domestic A 
Foreign Commerce Corp., 69 SCt 
1457, 337 US 682. 93 L.Ed. 1*23, 
rehearing denied 70 S.Ct 81, 3*8 
U S. 840, 94 L.Ed. 514. 

(2) The right of the United States 
to sovereign immunity is a common 
law right and exists until it hah been 
surrendered or limited by statute.— 
Manch v. U. S., DC.Cal.. 84 F.Supp. 
829. 

(3) The government of the United 
States is immune from suit on the 
histone principle that no court has 
power to command the King—Ulen 
& Co. v Bank Gospodarstwa Krajow- 
ego (National Economic Bank), 24 N. 
Y S 2d 201, 291 App Div. l t appeal de¬ 
nied 25 N.Y.S.Sd 1002, 261 App.DiV. 
838. 

Immunity f!rom suit is aa attribute 
of sovereignty, and United States can 
be sued only by its own consent 
clearly given by legislative act — 
Chambers v. U. R, D.C.Kan., 167 F. 
Supp. 601. 

Immunity off donwstto sovereign from 
suit is a matter off right 
N.Y.—Ulen A Co. v. Bank Gospodarst¬ 
wa Krajowego (National Economic 
Bank). 24 N.Y.S&d 201. 201 App. 
Div. 1, appeal denied 25 N.Y.S.2d 
1002, 201 App.DiV. 838. 

Fiction off sovereign immunity is 
largely outmoded. 

D.C.—Union Tnuft Oo. of District 
of Columbia v. U. a. D.C., 113 F. 
(Supp. 80. 

49. U.S.—Feres v. U. S., N.Y., 71 
act. 153, 340 U.S. 135, 95 L.Ed. 152 
—Jefferson v. U. a, N.Y., 71 RCt 
153, 640 U.S. 135, 65 L.Ed. 152— 
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U. & T. GhlffgB. N.Y., 71 set. 16s. 
940 U.S. m 96 LEd. 162—Mari- 
OOP* County, Arts., v. Valley Nat 
Bank of Phoenix, Arlz., 63 S Ct. 667 
918 U.S. 367, 87 LEd 884—U. S 

V. Sherwood, N.T., 61 SCt. 767, 31*2 
U.S. 584, 95 LEM. 1058—Federal 
Housing Administration, Region 
No. 4 ▼. Butt, Mich, 60 S.Ct. 488, 
309 UjR 242. 84 LEd. 724—Ickes 
■v. Fox, App.D.C., 57 RCt. 412, 300 
XJ S. 92, 81 LEd. 626, reheanng de¬ 
nied 57 S.Ct 504, 300 US. 640, 81 
LEd. 888—Ickes v. Parks, App.D 
C., 57 S.Ct 412. 300 U.S. 82, 81 

L. Ed. 626, rehearing denied 57 S.Ct 
604. 300 U.S. 640, 81 LEd. 888— 
Ickes v. Ottmuller, AppD.O., 67 S 
Ct 412, 300 U.S. 82, 81 LEd. 526, 
rehearing denied 67 S.Ct 504, 300 
U.S. 640. 81 L.Bd. 988—U. S. v. At¬ 
lantic Mut. Ins. Co., CtCl.. 56 SCt 
889, 298 U.S. 483, 80 LEd. 1296- 
Perry v. u. a, ct cl, 66 set 432 . 
994 U.a 930, 79 LEd. 912, 95 ALR 
1335—Wells v. U. S, C.A.Canal 
Zone, 214 F.2d 380. certiorari de¬ 
nied 76 S.Ct. 80, 348 U.S. 855, 99 

L.E4.-Turton v. U. S.. C.A. 

Ky., 212 F.2d 364—Acheson v. Fujl- 
ko Furusho. CAOal, 212 F.2d 284 
—U. S. v. Acord, C.A-OkL. 209 F. 
2d 709, certiorari denied Acord v. 
XJ. S., 74 SCt 786, 347 US 975. 
98 LEd. 1115—Malman v. U. S.. C. 
A.N.Y.. 207 F.2d 897—U. S. v. Pat¬ 
terson, C.A.Ga., 206 F.2d 345—For- 
gione v. U. S.. C.A. Pa., 202 F.2d 249, 
certiorari denied 73 SCt 960, 345 
TJ.S. 966, 97 LEd. 1384—State of N. 

M. ▼. Backer. C.A.N.M., 199 F.2d 
426—Candell v. U. S., C.A-Colo., 189 
«F.2d 442—MteAvoy ▼. U. S., C.A.N. 
T.. 178 F.2d 253—U. S. v. Geieler, 
C.A.I11., 174 F.2d 092. certiorari de¬ 
nied 70 S.Ct 103. 238 U.a 901, 04 
LEd. 628—Edward v. U. S.. C.C.A. 
Cal., 163 F.2d 268—U. S. v. 634.7 
Acres of Land la Orange County, 
C.C.A.FUL, 157 F.2d 828—XJ. S. v. 
Merchants Transfer 4b Storage Co., 
CC.A.Wash., 144 F.2d 824—Howard 
v. U. S. ex rel. Alexander, C.C.A. 
Kan., 226 F.2d 667, certiorari denied 
62 8.Ct 1297, 816 U.R 690, 66 L 
Ed. 1768, rehearing denied 63 a 
Ct 26. 317 U.S. 706, 87 LEd. 583 
—Cook v. U. S., C.C.A.Tex., 108 F. 
Id 804. certiorari denied 60 S.Ct 
1079, 810 U.a 636, 84 LEd. 1406- 
Metropolitan Life Ins. Co. ▼. U. 8., 
C.C.A.Mlch., 107 F.2d 311, certio¬ 
rari denied 60 SCt 978, 310 U.a 
630, 84 L.Ed. 1400—Toledo Edison 
Co. v. McMaken, CLC.A.Ohlo, 103 
F.2d 72, certiorari denied Toledo 
Railways A Light Oo. ▼. McMaken, 
60 SCt 82, 308 US. 589. 84 L.Ed 
477—U. S. v. Mclntire, C.C.A.Mont, 
101 F 2d 650—-U. S. v. Durrance, C. 
C.A Fla.. 101 F.2d 109—U. S. v. Nu¬ 
gent, C C.A Ky., 100 F.2d 215, cer¬ 
tiorari denied Fidelity 4b Colum¬ 
bia Trust Co. v. U S. ( 69 S.Ct 591, 
806 U.a 648, 83 LEd 1048—Keifer 


4b Kelfer ▼. R. F. C., C.C.A.Neb.. 
97 F 2d 812, reversed on other 
grounds 59 S.Ct. 516, 806 U.S. 381, 
83 L Ed 7*84—Oswald v. U. S., C.C. 
A.Hawaii, 96 F.2d 10—Bates Mfg 
Co. v. U. S., C C.A Mass., 93 F 2d 
721, reversed on other grounds 58 
SCt 694, 303 U.S. 567, 82 L.Ed. 
1020—XJ S. v. Pastell, CCA.N.C. 
91 F.2d 575, 112 A L.R. 1126—U. 

S. v. Preece, C.C.A.Utah, 86 F.2d 
952, certiorari denied Preece v. U. 

S. . 57 SCt 438, 300 U.S. 660, 81 
L.Ed. 869, rehearing denied 67 S 
Ct 513. 800 U.S. 687, 81 LEd 888 
—Ginochio v. U. S., C.C.A Ill, 74 
F.2d 42—Transcontinental A West¬ 
ern Air v. Farley, C.C.AN.Y., 71 F 
2d 288, certiorari denied 55 S.Ct 
119. 293 US. 603, 79 L.Ed. 696— 
Wilson v. U. S., C.C.A.C 0 I 0 . 70 F. 
2d 176—Perry v. Page, C.C.A.R.I, 
67 F 2d 636. certiorari denied 54 
SCt 641. 292 U.S 632, 78 L.Ed. 
1'485—Lynch v. U. S. CCA.Ga., 67 
F.2d 490, reversed on other grounds 
54 SCt. 940, 292 US 671, 78 LEd 
1434—U. S. v. Alberty, C.C.A.Okl., 
93 F.2d 965—U. S. v. John K & 
Catherine S. Mullen Benev. Corpo¬ 
ration, CCA Idaho, 63 F.2d 48. af¬ 
firmed 64 SCt 38. 290 US. 89. 78 
LEd 192—Smale 4b Robinson, Inc. 

T. U. S. D C Cal., 123 F.Supp 467— 

U. S. v. Fail la, D.C N J., 120 F.Supp. 
797—Van Deman v. U. S., D.C.Ind, 
119 F.Supp. 699—U. S. v King, D C. 
Alaska, 119 F Supp. 398—Breen v. 
Housing Authority of City of Pitts¬ 
burgh, D.C.Pa., 119 F.Supp. 320— 
Uth'es v. Brownell, D.C.N.J., 118 F. 
Supp. 563—Levinson v. U. S. DC 
UL, 116 F.Supp. 871—Brown v. 
Devlin, D.C. Mont, 116 F.Supp. 46 
—Williams v. U. S., DC Fla.. 115 
F.Supp. 386—U. S. v. Double Bend 
Mfg. Co.. DC.N.Y., 114 FSupp. 
760—Mid-Central Fish Co. v. U. 

S.. D.C.Mo., 112 F.Supp. 792. af¬ 
firmed National Mfg. Co. v. U. S.. 
210 F.2d 263, certiorari denied 74 
S.Ct 778. 247 U.S. 967. 98 LEd. 1108 
—Pennsylvania R. Co. v. U. 8.. 
D.C.N.J., 111 F.Supp. 80—U. S. v. 
Joseph Behr A Sobs. Inc., D.C.I11.. 
110 FSupp. 288—Williams v. U 
a. D.C.C&1., 106 F.6upp. 208, affirm¬ 
ed. C.A., 216 F.2d 800—XJ. S. v. 
Lakhlee, D.OArk., 105 F.Supp. 184 
—Sebastians v. U. S., D.COhlo. 
108 F.Supp. 278—-U. S. v. Jacobs, 
D.C.Ala., 100 F.Supp. 189—Eastern 
Transp. Co. v. U. S., D.C.N.Y., 98 
F.Supp. 85—Somerset Seafood Co. 
y. U. a, D.C.Md., 96 F.Supp. 298. 
reversed on other grounds, C.A., 
193 F.2d 621—Schmitt v. Kanranagh, 
DC.Mich., 91 F.Supp. 659—Holmes 

V. U. S.. D.C N.Y., 89 F.Supp. 894 
—Stofey ▼. U. 8., D.C.Pa., 87 F. 
Supp. 81—U. S. v. Manna Realty 
Co., D.C Puerto Rico, 82 F.Supp 
640—'Walsh v. U. S., D.C Pa.. 81 
F.Supp. 667—Denahey v. Isbr&ndt- 
sen Co., D.C.N.Y., 80 F.Supp. 180— 
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Veader v. Bay State Dredging A 
Contracting Co, D.C.Mass, 79 F 
Supp. 837—Cascade County. Mont 
v. U. S. t D.C.Mont, 76 F.Supp. 860— 
Rodlnculc v. U. R. D.CLPa., 74 F 
Supp. 284, affirmed, CJL, 175 F 2d 
479. certiorari denied 70 S.Ct 284. 
398 U.S. 895. 94 LEd. 1560-OUi- 
fornla Css. Ihdem. Exchange v. U. 

S., D.C.Cal., 74 F.Supp. 404—Oahu 
Ry. A Land Oo. v. U. S., D.C.Ha- 
wail, 78 F.Supp. 707—U. S. v. Cain. 
D.C.Mich., 72 FSupp. 897—Mission 
Beverage Co. v. Porter, D.C.N.Y., 
72 FSupp. 068—Commissioners of 
State Ins. Fund v. U. S., DC.N.Y.. 
72 F.Supp. 549—State of Md. for 
Use of Burkhardt, v. U. S., D.C 
Md, 70 F.Supp. 982, reversed on 
other grounds, C A., 165 F.2d 869 
—Well* v. Long. DC.Idaho, 68 F 
Supp. 671, affirmed, CCA., 162 F 
2d 842—Atkinson v. U. S, D.C 
Minn., 68 F.Supp. 99—U. S v. Ful- 
lard-Leo, D.CLHawaii, 66 F.Supp 
782. affirmed. CCA.. 156 F2d 756. 
certiorari denied 67 SCt. 100, 329 
US. 697. 91 LEd 609, affirmed 67 
S.Ct. 1287. 831 U.a 266. 91 LEd 
1474—Grant v. U S. War Shipping 
Administration, D.CLPa., 65 F.Supp 
507—Maryland Cas. Co. v. U. S, 
DC.Md., 63 F.Supp. 629, affirmed. 
C.CA, 166 F.2d 823—Herren v. 
Farm Sec Administration Dept of 
Agr., DC Ark., 60 FSupp. 694. 
reversed on other grounds, C.C.A, 
153 F.2d 76—Wyker v. Willingham. 
D C.Ala., 65 F.Supp. 106—E\srd 
Mulhens, Inc., v. Higgins, D.C.N Y. 
55 F Supp. 42—Canadian Aviator v 
U S., D.CNJ, 62 F.Supp 211, af¬ 
firmed, C.C.A., 142 F.2d 709, revers¬ 
ed on other grounds 65 RCt 639, 
824 U.S. 215, 69 LEd. 901—Blu- 
menthal Print Works v. U. 8., DC 
La., 51 F.Supp. 208, affirmed. C.C 
A., 141 F. 211—U. 8. v. 1.820.62 
Acres of Land in Botetourt County, 
D C. Va., 51 F.Supp. 158—Do Van v 

U. 8., D.C.N.J., 50 F.Supp. 992— 
Walling v. McCracken County 
Peach Growers Ass’n, D.C.Ky.. 50 
F.Supp. 900—Baltimore Transit Co 
▼. Flynn, D.C.Md, 50 F.Supp. 882 
—Atlantic Lumber Corp. v. South¬ 
ern Pao. Co., D.C. Or., 47 F.8upp 
514—Thomason v. Works Projects 
Administration, D C.Idaho. 47 F. 
Supp. 51, affirmed, C.C.A., 188 F 
2d 342—U. 8., for Use of Mutual 
Metal Mfg. Co. v. Biggs, D.C.I11., 
46 F.Supp. 8—State of Maine ▼. U. 

S., DC Me., 45 F.Supp. 25, affirmed, 
C.CA., 134 F.2d 674, certiorari de¬ 
nied 63 S.Ct. 1437. $19 U.S. 772, 87 
LEd. 1720—Vaughn v. U. R. DC 
Ark, 43 FSupp. 806—Union Barge 
Line Corp. v. U. S., D.C.Pa., 43 F 
Supp. 251—U. S. v. Henry, D.C.Pa, 
43 F.Supp. 617—State of Oklahoma 
ex rel. Phillips v. Guy F. Atkinson 
Co., D.C.Okl., 37 F.Supp. 93, affirm¬ 
ed 61 S.Ct. 1050, 813 U.S. 608, 85 
LEd. 1487—Bowen T. Baker, D.C. 
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suit against the United States unless the United United States and suits against its property, 51 and 
States has consented to be sued. 5 ® There is no the property of the United States cannot be pro¬ 
distinction in this respect between suits against the ceeded against without its consent 52 


Pa, 35 F.Supp. 852—Barr v 
Rhodes, DC.Ky, 35 FSupp 223— 
U S. v. Phillips, DCOkl, 33 F 
Supp. 261, vacated on other grounds 
Phillips v. U. S, 61 S.Ct. 480, 312 

U. S. 246, 85 L Ed. 800—Simmons 
v. U. S.. DCKy., 29 F.Supp 285 
—Bowling Green Trust Co v. U 
S. f DC.Ky., 27 FSupp. 970—Jewell 

V. U. S.. D C.Ky., 27 F.Supp. 836 
—IT. S. to Use and for Ben. of Fos¬ 
ter Wheeler Corp. v. American 
Surety Co of New York, DC.NY., 
25 F.Supp. 700—Portland Trust & 
Savings Bank v. U. S., D.C.Or., 
24 FSupp 953—Henson v. Eichorn, 
D.C Ill., 24 FSupp. 842—Prato v 
Home Owners' Loan Corp. D C 
Mass., 24 F.Supp. 844, reversed on 
other grounds, CCA, 106 F.2d 128 
—Henson v. Eichorn, D.C.IU, 24 F 
Supp. 842—Stubbs v. U S, DC.N. 

C, 21 FSupp. 1007—Wilhelm v. U 
S. D C.N.C., 18 F.Supp. 600—Butler 
v. Carney, DCMass.. 17 FSupp 
133—Kirk v. Good. DC Mo., 13 F 
Supp. 1020—Jamestown Veneer & 
Plywood Corp. ▼. National Labor 
Relations Board, DC NY., 13 F. 
Supp 405—U. S. v. Various Arti¬ 
cles of Personal Property Seized at 
Premises of Charles L Noble, DC 
N.Y.. 11 FSupp. 193—U S. ex rel 
and for Use of General Iron Works 
Co. v. Maples, DC.La, 6 FSupp. 
354—Harris v. U. S., DC Idaho, 5 
FSupp. 868, reversed on other 
grounds, C.C.A., 76 F.2d 1010. af¬ 
firmed 80 F.2d 612—Integrity Trust 
Co. v. U. S, D C N.J., 3 F Supp. 677 
—New England Furniture A Car¬ 
pet Co v. U. S.. D.C.Minn., 2 F. 
Supp. 650—Werner v. U. 8., DC. 
Cal.. 10 F.R.D. 246. affirmed. C.A.. 
188 F.2d 266—U 8. v. General Mo¬ 
tors Corp., DC Ill., 2 F.RD. 628- 
Dickey v. U. 8, 84 F.Supp. 741, 114 
CtCL 439, certiorari denied 70 S.Ct 
339. 388 U.S 938. 94 L Ed. 578—St 
Regis Paper Co. v. U. 8., 76 F.Supp. 
831, 110 CtCl. 271, certiorari denied 
69 SCt 32. 236 U.S. 815, 93 LEd. 
370. 

DC—Pass v. McGrath, 192 F.2d 415, 
89 U.S App.D C. 371, certiorari de¬ 
nied 72 S.Ct 302, 842 U.S. 910, 96 
L.Ed. 681—Land v. Dollar, 190 F. 
2d 366. 88 U.S.App.DC. 811, cer¬ 
tiorari dismissed In re KJllion, 73 
SCt 7. 844 U.S. 806, 97 L.Ed 628 
—Story v. Snyder, 184 F2d 464, 
87 U.S App D.C. 96, certiorari de¬ 
nied 71 SCt 88, 840 US. 866, 95 
L Ed. 682—Boeing Air Transport v. 
Farley, 75 F.3d 765, 64 App.D.C. 
162, followed in Pennsylvania Air¬ 
lines v. Farley, 75 F.2d 769, 64 App 

D. C. 166, certiorari denied Pacific 
Air Transport v. Farley, 55 SCt 
637, 294 U.S. 728, 79 L.Ed. 1258— 
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Sappington v Prcncipe, DC, 87 F 
Supp 357, affirmed in part and re¬ 
versed in part on other grounds 18? 
F 2d 102, 86 US App DC. 334- 
Mine Safety Appliances Co v 
Knox, DC, 59 FSupp 733, affirm¬ 
ed 66 S.Ct 219, 326 U.S 371. 694. 
90 L Ed. 140. 

Ala—Humphrey v. Poss, 15 So.2d 732, 
245 Ala 11. 

Ill —Sissman v. Chicago Title A 
Trust Co., 32 N.E 2d 132, 375 Ill 
514. 

Md —Cox v. Board of Com'rs of Anne 
Arundel County, 31 A 2d 179 
Mass—Briggs v. Light Boat Upper 
Cedar Point, 11 Allen 157 
Minn—Zlns v. Justus, 299 N.W. 685, 
211 Minn. 1 

NH—Eastern Grain Co. v. Currier, 
103 A 2d 84. 98 NH 495. 

N.Y —Gillen v. Home Owners' Loan 
Corp , 8 N.Y S 2d 945. 255 App Div 
631, reargument denied 10 N Y S 
2d 213. 256 App Div. 828, affirmed 
and certified question answered 21 
N.E.2d 521, 280 N.Y. 755—Von Hen- 
mg v. Clark. 76 N.Y.S 2d 350, 191 
Mi sc. 261, affirmed 80 N.Y S 2d 727, 
274 App Div. 759—Goldstein v 
Sommervell. 10 NY.S2d 747, 170 
Misc. 602. 

65 C.J. p 1403 note 58. 

The United States is not suable as of 
common right 

U.S—Cook v. U. S, CC.A.Ala, 115 
F 2d 463—Seligman's, Inc., v. U. 
S.. D.C.La, 30 FSupp. 895—Conti¬ 
nental Mills v U S.. CtCl. 17 F. 
Supp. 138, certiorari denied 67 S. 
Ct 316, 299 U.S. 614. 81 L.Ed. 453. 
rehearing denied 57 8.Ct 506. 300 
U.S. 687, 81 L.Ed. 888. 

Extent of plaintiff's interest immate¬ 
rial 

If suit is one against United States 
and no consent to its maintenance 
has been given, no one is entitled to 
sue, and extent of plaintiff's inter¬ 
est in matter is immaterial—Seiden 
v Larson, 188 F 2d 661, 88 U.S.App. 
D C. 258. certiorari denied 71 S.Ct 
1017. 341 U.S. 950. 95 L.Ed. 1373. 

Presumption against suability 

The sovereignty of United States 
raises a presumption against its sua¬ 
bility, unless it is clearly shown.— 
Kuhnert v. U. S.. C.C.A.MO., 127 F.2d 
824. 

50. U.S.—U. S. v. State of Alabama. 
61 SCt. 1011, 313 US. 274, 85 L 
Ed 1327—George H. Evans & Co 
v. U S, C.A.Pa., 169 F2d 600— 
Maryland Cas. Co. v U. S., C.C.A 
Md., 155 F 2d 823—Canadian Avia¬ 
tor, Limited, v U. S.. C.CA.N J 
142 F2d 709, reversed on other 
grounds 65 S Ct. 639, 324 U S. 215, 
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89 LEd 901—Cook v. U. 8.. C.CA. 
Ala. 115 F 2d 463. 

DC—Lucas v U. S., 201 F.2d 182, 
91 US App.D.C. 278—Domestic A 
Foreign Commerce Corp. v. Little¬ 
john, 165 F 2d 235, 83 U.S^AppD.C. 
13, reversed on other grounds Law- 
son v. Domestic A Foreign Com¬ 
merce Corp., 69 SCt. 1457, 337 U. 
S. 682, 93 L.Ed. 1628, rehearing de¬ 
nied 70 S.Ct 31, 338 U.S. 840. 94 L. 
Ed. 514 

Mass—Parry v. Delaney. 37 N.E.2d 
249, 310 Mass. 107. 

5L Utah.—In re Bear River Drain¬ 
age Area, 271 P.2d 846, 2 Utah 208. 

52. Ariz.—City of Phoenix v. Superi¬ 
or Court of Maricopa County, 175 
P.2d 811. 65 Ariz. 139 
Mont —Anderson v. Spear-Morgan 
Livestock Co., 79 P 2d 667, 107 
Mont 18. 

Utah—In re Bear River Drainage 
Area, 271 P. 846, 2 Utah 208. 

65 C J. p 1404 note 60. 

Interest in property 

A proceeding against property in 
which the United States has an in¬ 
terest Is a "suit against the United 
States" which cannot be maintained 
U S —Maricopa County, Ariz, v. Val¬ 
ley Nat Bank of Phoenix, Ariz., 63 
S Ct. 587, 318 U.S. 367, 87 L.Ed. 834 
—U. S v. State of Alabama, 61 8 
Ct 1011, 313 U.S 274. 85 LEd. 1327 
—State of Minnesota v. U. S.. 
Minn, 59 S Ct 292. 305 U.S. 382. 83 
L Ed. 235—New Haven Public 
Schools v. General Services Admin¬ 
istration. CA.Ind. 214 F.2d 592— 
Fahey v. O'Mel veny A Myers, C\A. 
Cal.. 200 F.2d 420—In re Escheat of 
Monies Deposited in U. 8- Dtot 
Court for Eastern Dist of Pa., G.A. 
Pa.. 187 F.2d 131—Blondet v. Had¬ 
ley, C.C.A.Puerto Rico. 144 F.2d 370 
—Jones v. Tower Production Co, C. 
C.A Okl, 188 F.2d 675—Jones v. 
Tower Production Co., C.C~A.Okl., 
120 F.2d 779—U. 8. v. Guaranty 
Trust Co. of N. Y., D.C.N.Y., 60 F. 
Supp. 103, modified on other 
grounds, C.C.A., 161 F.2d 571, cer¬ 
tiorari dismissed Guaranty Trust 
Co. of N. Y. v. U. 8.. 68 SCt 81, 
two cases. 332 U.S. 753, 92 L.Ed. 
339. 68 S Ct 89, 332 U S. 753, 92 L 
Ed 340, 68 S.Ct 90, 332 U.8. 753. 92 
L Ed 340, and U. 8. v. Steingut 68 
S Ct 90. 332 U.S. 753, 93 L.Ed 840. 
certiorari denied Tillman v. Mil¬ 
lard, 68 S.Ct 106, 332 U.S 807, 92 L 
Ed. 385, and Steingut ▼. Guaranty 
Trust Co. of N. Y.. 68 S.Ct 106, 332 
U.S. 807. 92 L.Ed. 385. 

Cal—Livermore v. Beal, 64 P.2d 987. 
18 Cal.App.2d 536, certiorari denied 
58 S.Ct 32, 302 U.S. 712, 713, 82 
L.Ed 550, rehearing denied 58 S. 
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§ 176 UNITED STATES 

This immunity from suit exists whatever the 
diaracter of the proceeding 63 or the source of the 
right sought to be enforced . 64 It applies to causes 
of action arising under acts of congress 55 and from 
those arising from some violation of rights con¬ 


ferred by the Constitution . 66 The United States is 
under no obligation to provide a remedy m the 
courts for the enforcement of rights which it has 
created in individuals against itself , 57 but may limit 
the individual to administrative remedies 56 or direct 


Ct. 260, 302 U.S 777, 82 L.Ed. 601, 
and 68 S.Ct 261, 302 U.S. 778. 82 
L.Ed. 601, certiorari denied Boyd 
v. Elliott. 68 S Ct 32. 302 U.S. 712, 
82 L.Hd 560, rehearing denied 68 
S.Ct. 260, 302 U.S. 777, 82 LEd 
601, certiorari denied Kreiss v. El¬ 
liott, 68 S.Ct. 32. 302 U.S. 712, 82 L 
Ed. 550, rehearing denied 68 S.Ct. 
261, 302 U.S. 778, 82 L Ed. 601. 

D.C.—Seiden v. Larson, 188 F2d 661, 
88 U.S.App D.C. 258, certiorari de¬ 
nied 71 S.Ct. 1017, 341 U.S. 950, 95 
LEd. 1373. 

Hawaii—In re McCandless, 34 Ha¬ 
waii 93. 
garnishment 

(1) A judgment creditor cannot 
garnish amount due his debtor by the 
United States without the consent of 
the United States to being sued, ei¬ 
ther directly or indirectly through 
the appointment of a sequestrator or 
receiver, or by contempt order against 
the debtor.—Applegate v. Applegate. 
D.C.Va, 39 F.Supp. 887. 

(2) The salary of an employee of 
trustees under appointment by a fed¬ 
eral court operating a railroad in 
court’s hands is not subject to gar¬ 
nishment, nor can a creditor reach 
salary by enjoining its collection by 
employee and obtaining payment 
through a receiver.—City Bank & 
Trust Co. v. Crawford, 19 S.E 2d 521, 
193 Ga. 543. 

Where the United States acquires 
property from a party to a pending 
salt, its rights in such property are 
subject to the result of the litigation, 
the same as would be those of an in¬ 
dividual—Ward v. Congress Constr. 
Co., Ill. 99 F. 598. 39 C.C.A 669. 
Postal savings 

Formal decree undertaking to sub¬ 
ject postal savings deposit to satis¬ 
faction of judgments is properly re¬ 
fused, since decree would have been 
unenforceable in absence of act of 
Congress authorizing suits against 
postal savings depository system — 
Bell-Dowlen Mills v. Draper, 83 S.W. 
2d 247, 169 Tenn. 112, certiorari de¬ 
nied 66 B.Ct. 156, 296 U.S. 633, 80 L 
Ed. 450. 

68 . U.S.—Lynch v. U. S., Ga., 64 S. 
Ct. 840, 292 U S 571, 78 L.Ed 1434 
—Wilner v. U. S., Ga. 64 SCt. 840, 
292 U.S. 571, 78 L Ed 1434—Cole¬ 
man v. U. S., C.C.ATenn., 100 F.2d 
903. 

D.C.—rPflueger v. U. S. 121 F.2d 732. 
73 App.D.C. 864, certiorari denied 62 
8.CL 98, 314 U.S. 617, 86 LEd 497. 

The rule that the United States 


may not be sued without its con¬ 
sent is all-embracing.—Coleman v. U. 
S., C.C A Tenn, 100 F.2d 903 

Law or equity 

Mont —Anderson ▼. Spear-Morgan 
Livestock Co., 79 P.2d 667, 107 
Mont. 18. 
injunction 

(1) An injunction cannot be grant¬ 
ed against United States, unless ex¬ 
pressly permitted by act of Congress 
—U. S. v. Patterson, C.AGa, 206 F 
2d 345—McAvoy v. U. S.. C AN.Y., 
178 F.2d 353. 

(2) The 1948 Amendment to Tucker 
Act whereunder the government's im¬ 
munity from suit was waived in cer¬ 
tain money claims did not authorize 
maintenance of action to enjoin the 
United States.—Ann Arbor Tp. v. U 
S , D.C Mich , 93 F Supp. 341. 

Cross bills; ancillary suits 
The principle of the immunity of 
the United States from suit recogniz¬ 
es no distinction between cross bills 
and original bills, or between ancil¬ 
lary suits and original suits, but ex¬ 
tends to suits of every class—U. S. 
v. Dry Dock Sav. Inst, CCA NY., 
149 F 2d 917. 

54. U.S—Lynch v. U. S. Ga., 54 S 
Ct 840. 292 U.S. 671, 78 LEd 
1434—Wilner v. U. S, Ga, 54 S Ct. 
840, 292 U.S. 671, 78 L.Ed 1434— 
Coleman v. U. S, C.C.ATenn., 100 
F.2d 903 

DC—Pflueger v. U. S, 121 Fl2d 732, 
73 AppDC ‘364, certiorari denied 
62 S.Ct. 98, 314 U.S. 617, 86 L.Ed 
497. 

Nongovernmental activity 

Government can be sued only with 
its consent, even if suit arose out 
of allegedly private function of gov¬ 
ernment—North Dakota-M o n t a n a 
Wheat Growers* Ass'n v. U. S., CC. 
AMinn.. 66 F.2d 573, 92 A.L.R. 1484, 
certiorari denied 54 S.CL 457, 291 U. 
S. 672, 78 LEd. 1661. 

55. U.S.—Hobby v. Hodges, CA 
Utah, 216 F 2d 754—Lynch v. U. S., 
Ga. 54 S.Ct. 840, 292 U.S. 571, 7*8 
LEd. 1434—Wilner v. U. S. f Ga.. 
64 S.Ct. 840, *292 U.S. 571, 78 L. 
Ed. 1434—Coleman v. U. S., C.C.A 
Tenn., 100 F 2d 903—Moore v. U. S , 
D.C.Iowa, 45 F.Supp. 656—Macken- 
zie-Kennedy v. U. S. f 86 CtCl. 405, 
•certiorari denied 63 S.Ct 645, 303 
U.S. 646, 82 LEd. 1103. 

56 . U.S—Lynch v. U. S. Ga., 54 S. 
Ot 840, 292 U.S. 571, 78 L Ed. 1434 
—Wilner v. U. S., Ga., 54 S.Ct 840, 
292 U.S. 571, 78 L.Ed. 1434—Cole¬ 
man v. U. S., C.C.ATenn^ 100 F.2d 
903. 


D.C.—Pflueger v. U. S., 121 F.2d T32, 
73 App.D C. 364, certiorari denied 62 
S.Ct 98, 314 US. 617. 86 LEd. 497. 

Bights protected by fourth sad fifth 
amendments 

The federal government els sover¬ 
eign has never consented to be sued 
for damages resulting from invasion 
of rights protected by fouTth and 
fifth amendments —(Bell v. Hood, D.C 
Cal, 71 F.Supp. 813. 

57. U.S—Stark v. Wickard, App.D. 
C. 64 SCt 669, 321 U.S. 288. 88 L 
Ed. 733—Dismuke v. U. S., Ga, 56 
S.Ct 400, 297 US 1*67, 80 LEd 
•561. rehearing denied 56 SCt 5*94. 
297 U.S. 728. 80 L Ed. 1011—Lynch 
v. U. S, Ga., 54 S.Ct. 840, 292 U S 
571, 78 L Ed. 1434—Wilner v. U S . 
Qa.. 64 SCt. 840, 292 US 671, 78 
L.Ed. 1434—Marshall v. Crotty, C 
A Mass., 185 F 2d 622—Insular Po¬ 
lice Commission v. Lopez, CCA. 
Puerto Rico, 160 F2d 673, certio¬ 
rari denied 67 SCt 1743, 331 US 
855, 91 LEd 1863—Wilson v. U. S, 
CCANJ. 135 F 2d 1005—Cook v 
U. S, C C.A Ala, 115 F 2d 463— 
Morgan v. U S, CCA Ga, 115 F. 
2d 426—Coleman v. U S, CC.A 
Tenn, 100 F2d 903—Fischer v 
Haeberle, DCN.Y., 80 F Supp. 652 
—Bang v. U. S, DC Minn., 31 F 
Supp. 535, affirmed, CCA, U S v. 
Bang, 117 F 2d 515—Seligman's, 
Inc. v. U. S, D C.La., 30 F Supp 
895—Breen Stone & Marble Co v 
U. S., D.C Minn, 21 FSupp. 982 

DC—Seiden v Larson, 188 F.2d 661. 
88 U'S.AppDC. 258, certiorari de¬ 
nied 71 SCt 1017, 341 US. 950, 95 
LEd. 1373—Campbell v Deviny, D 
C., 81 F.Supp. 657. affirmed 194 F 
2d 881, 90 U S App D.C. 176, certio¬ 
rari denied 73 S.Ct. 27, two cases, 
344 US 826, 97 LEd. 643. 

65 C.J. p 1409 note 35. 

Legal right 

When claims created are against 
United States, no remedy through 
courts need be provided, but to reach 
dignity of a legal right in strict 
sense, it must appear from nature 
and character of legislation that Con¬ 
gress intended to create a statutory 
privilege protected by judicial reme¬ 
dies.—Seiden v. Larson, 188 F.2d 661, 
88 U.S.App.D.C. 268, certiorari denied 
71 S.Ct. 1017, 341 U.& 950, 96 L.Ed. 
1373. 

58. U.S.—Dismuke v. U. S., Ga., 56 S 
Ct. 400, 297 U.S. 167, 80 LEd. 561. 
rehearing denied 56 S.Ct. 594, 297 
U.S. 728, 80 LEd. 1011—Lynch v. 
U. S.. Ga., 64 S.Ct. 840, 292 U.S. 571, 
76 LEd. 1434—Wilner v. U. S.. Ill., 
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the fulfillment of its obligations without the inter¬ 
position of either courts or administrative tribu¬ 
nals. 6 * While the United States has the power to 
withhold its consent to be sued, 60 the withholding 
of consent to suit will not be readily attributed to 
the United States where it has created a claim 
against itself. 61 As discussed infra § 181, the con¬ 
sent of the United States to be sued and the waiver 
of its immunity can only be granted by act of con¬ 
gress. 

Congress may consent to a suit against the United 
States by a general or special act, 62 and the absence 


UNITED STATES § 176 

of an appropriation constitutes no bar to the re¬ 
covery of a judgment in cases where the liability of 
a government has been established. 68 The United 
States can be sued only when the authority to do so 
has been specifically conferred. 64 Consent to sue 
the United States must be dearly given, 66 expressly 
and explicitly, 66 and such consent will not be im¬ 
plied or inferred 67 from an ambiguous statute. 68 
As in the construction of statutes generally, the aim 
in construing an enactment by congress consenting 
to suit against the United States is to ascertain the 
intent of congress and to give it effect. 68 While it 
has been held that statutes consenting to suits 


54 SCt 840. 292 U.S. 571. 78 L.Ed. 
1434—Marshall v. Crotty, C.A 
Mass . 185 F 2d 622—Insular Police 
Commission v Lopez. C.CA.Puerto 
Rico. 160 F 2d 673, certiorari denied 
67 S Ct. 1743, 331 U S. 855. 91 L.Ed. 
1863—Morgan v U. S, CC.A.Ga, 
115 F.2d 426—Aerovox Corp. v. U 
S. D.C Mass . 89 F Supp 873—Vea- 
der v Bay State Dredging & Con¬ 
tracting Co , D C Mass , 79 F Supp 
837—Bang v. TJ. S. DC Minn. 31 
F Supp. 6'35, affirmed, CCA., U. S 
v. Bang, 147 F 2d 515. 

59. US—Distnuke v U. S. Ga, 56 
SCt 400, 297 U S T67, 80 L.Ed 561, 
rehearing denied 56 SCt 694. 297 
US 728. 80 LEd 1011— Lvnch v. 
U S. Ga, 54 SCt. 840. 292 U.S 571. 

78 LEd. 1434—WUner v U S.. Ill. 
54 S Ct 840, 292 U S 571, 78 L Ed 
1434—-Vender v Bay State Dredg¬ 
ing & Contracting Co, D.C Mass , 

79 F Supp 837 

60 . U S—The Western Maid. Md , 42 
SCt. 159. 257 U.S. 419. 66 LEd. 
299 

61. U.S —Moreno v. U S . 93 F Supp 
607, 118 Ct.Cl. 30. certiorari denied 
72 SCt. 29. 342 US 814, 96 LEd 
616. 

62. U S —Cross v. U S. f 81 U S 479, 
14 Wall 479, 20 L Ed 721, 8 Ct Cl 
1—-Watts v. U. S, DCNY, 123 
F. 105. 

63. US—Briggs v. U S, 15 CtCl 
48 

65 C.J. p 1404 note 63. 

64 . US—U. S. v. Griffin, Ga.. 58 S 
Ct. 601, 303 US. 226, 82 L.Ed 764 
—In re Greenstreet. Inc.. C A.I11. 
209 F 2d 660—U. S. v Davidson, C. 
CATex., 139 F.2d 908—Needham v 
U. S , C C A.Ill, 89 F.2d 72—Brewer 
v. U S, DCTenn., 117 FSupp 842 
—U. S. v. Lash lee, D C.Ark.. 105 F. 
Supp. 184—Naus v. Brodrick, DC. 
Kan., 103 F Supp. 233. 

Ballway Mail Fay Act does not 
confer that authority.—U. S. v. Grif¬ 
fin. Ga.. 68 S.Ct. 601, 803 U.S. 226, 82 
LEd 764. 

65. U.S—Lavitt ▼. U. S., C.A.Conn. 
177 F.2d 627—Kuhnert v. U. S., C. 


C.A Mo., 127 F 2d 824—Jones v. 
Tower Production Co, CC.A.Okl., 
120 F.2d 779—Bryan v U. S. C.C 
A Okl, 99 F 2d 649, certiorari de¬ 
nied 59 SCt 364, 305 US. 661, 83 
LEd. 429—Fogarty v. U. S, DC. 
Minn. 80 F Supp 90, affirmed, C.A., 
176 F2d 599, affirmed 71 SCt. 5. 
340 U.S 8, 95 L Ed. 10 

66. U S — Malman v. U S . C A.N Y . 
207 F 2d 897—U S v Dry Dock 
Sav Inst. CCA N.Y., 149 F 2d 917 
—Birge v U. S. DC Okl, 111 F. 
Supp 685—Eastern S. S Lines v. 
U S, DC Mass, 91 F.Supp. 214, 
affirmed, C A , 187 F 2d 956—U S v 
Pittsley, D C Mass , 86 F Supp. 463 
—Donovan v. McKenna, D C Mass., 
80 F.Supp 690—Uarte v. U. S . D C 
Cal, 7 F R D 705 

D C —Sappmgton v Prencipe, D C , 
87 F.Supp 357, affirmed in part and 
reversed in part on other grounds 
102 F 2d 102, 86 U S App D C 334— 
Armstrong v. Land, D.C., 66 F. 
Supp 253. 

Convenience and justice 

United States may be sued only 
when it has expressly consented to be 
sued, and such consent may not be 
implied from convenience and neces¬ 
sity or from considerations of rea¬ 
sonableness and justice.—Wells v. U. 
S, C A Canal Zone, 214 F 2d 380, cer¬ 
tiorari denied 75 S.Ct. 80, 348 U.S. 
855, 99 L Ed.--. 

67. U S.—Leyerly v. U. S., C.C.A. 
Colo, 162 F.2d 79—U. S. v. Lashlee, 
D C.Ark., 105 F.Supp. 184. 

Clear implication 

The governmental immunity from 
suit must be waived in explicit lan¬ 
guage, or at least by implication of 
such reasonable clarity that courts 
need not strain the statutory words 
to reach such a conclusion—Eastern 
Grain Co. v. Currier, 103 A.2d 84, 98* 
NH 495. 

Dam project 

Where congress enacted statute 
modifying dam project in accordance 
with recommendations of district en¬ 
gineers but government did not later 
in fact purchase or ditch and tile as 
engineers had recommended, the stat¬ 
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ute did not constitute a congression¬ 
al waiver of immunity from suit or 
confession of liability for conse¬ 
quences of building dam —Kansas 
City Life Ins. Co. v. U. S, 74 F.Supp. 
653, 109 CtCl. 555. affirmed 70 S.Ct. 
885, 339 US 799. 94 LEd 1277. 

68. U.S.—General Mut Ins Co. V. 

U S.. D.C.NY., 119 FSupp. 352. 

69. US—Cohen v. U. S, C.A.N.Y., 

195 F 2d 1019. 

Private law conferring jurisdic¬ 
tion on Federal District Court to de¬ 
termine claim for injury and death 
of cattle was to be reasonably con¬ 
strued to effectuate intent of Con¬ 
gress —U. S. v. Sanders. C C A.Okl, 
145 F.2d 458. 

Beferenoe to another statute 

Reference in a waiver statute, by 
nhich government waives its sov¬ 
ereign immunity against suit, to an¬ 
other statute as governing procedure 
under it means merely that certain 
formal rules of procedure obtain in 
actions as to whi^h waiver relates, 
but such general reference cannot af¬ 
fect manner and conditions of waiv¬ 
er, which are strictly delineated by 
the waiver statute itself, and no 
change m its conditions or restric¬ 
tions can be read into it inferentfal¬ 
ly by such reference to procedural 
incidences—Uarte v. U. S., D.C.Cal., 
7 FRD. 705. 

Jurisdiction of oourt 

Statutory consent by government 
to be sued must be construed in ac¬ 
cord with the subject matter ex¬ 
pressly committed to the jurisdic¬ 
tion of the court.—Tohulka v. U. S„ 
C.A Ind., 204 F.2d 414. 

The I sland of Okinawa la a -i for- 
eigm country” within statutory provi¬ 
sion excluding any claim arising in 
foreign country from United States* 
waiver of immunity to suit, though 
such island was militarily conquered 
by and is under exclusive military 
domination of United States.—Cobb 
v. U. S„ D.C.C&1., 91 F.Supp. 717, af¬ 
firmed, CA, 191 F.2d 604, certiorari 
denied 72 S.Ct. 860. 342 U.S 913, 96 
L Ed. 683—Brewer v. U. S., D.C.Cal., 
79 F.Supp. 405. 
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against the United States are to be liberally con¬ 
strued, 70 it has also been held that such statutes are 
to be strictly construed in favor of the United 
States 71 and are to be construed narrowly and 
literally 72 and not broadly. 72 It is generally held 
that a suit may not be maintained against the United 


States unless the case is dearly and plainly within 
a statute by which it consents to be sued, 74 and that 
a waiver by congress of the immunity of the United 
States is not to be extended beyond the plain lan¬ 
guage of the statute. 75 However, rules of construc¬ 
tion are not to be so applied as to defeat the con- 


7a U.S.—U S. v. Yellow Cab Co., 
App.D.C & Pa, 71 S.Ct. 399, 340 
US. 643, 95 L Ed. 623—Capital 

Transit Co. ▼. U. S., App.D.C. & Pa., 
71 S Ct. 399, 340 U S 543, 95 L.Ed 
623—U. S. v. Shaw, Mich. CO S Ct. 
659, 309 U.S 495, 84 L.Ed. 888— 
Jentry v. U. S., D.C.Cal., 73 F. 
Supp 899 

Ala.—Breeding: v. Tennessee Val. Au¬ 
thority. 9 So 2d 6. 243 Ala. 240. 
Ga.—Ragan v. Dodge County Chap¬ 
ter Am. Red Cross, 36 S E 2d 831, 
73 Ga.App. 432. 

Authorization to condemn property 
In which the United States has an 
Interest confers by implication per¬ 
mission to sue the United States — 
State of Minnesota v U. S, Minn, 
59 SCt. 292, 305 US 382, 83 L Ed 
235. 

71. U.S—McMahon V. U. S, Fa.. 72 
S.Ct. 17, 342 U S. 25, 96 L Ed. 26, 
rehearing denied 72 SCt. 228, 342 
U.S 899, 96 LEd. 673—Canadian 
Aviator v. U. S. N.J, 65 SCt 639, 
324 U.S. 215, 89 L Ed. 901—Thomp¬ 
son v. U. S., C.A Or, 215 F 2d 744 
—Candell v. U S, CAColo., 189 
F 2d 442—U. S v. Fitch, C.A.NM., 
185 F.2d 471—South Coast Corp v. 

C. L R. CALa, 180 F 2d 878— 
Rambo v. U S., C C.A.Ga., 145 F.2d 
670, certiorari denied 65 S Ct 685, 
324 US. 848. 89 LEd 1408—Wal¬ 
lace v. U. S.. CC.ANY., 142 F 2d 
240, certiorari denied 65 S.Ct. 37, 
323 U S. 712. 89 L Ed. 573—U. S. v. 
Durrance, C C.A.Fla., 101 F.2d 109— 
Bryan v. U. S. C.CAOkl.. 99 F 2d 
549, certiorari denied 59 S.Ct. 364, 
305 U.S. 661, 83 L Ed. 429—Fletch¬ 
er v. U. S, Cust A Pat App., 92 F. 
2d 713—U S v Llndholm, C.C.A 
Cal.. 79 F.2d 784, 103 AL.R. 213, 
followed in U S. v. Stevenson, 79 
F.2d 788—Kemp v. U. S. f C GAUL, 
77 F.2d 213—Broadway Open Air 
Theatre v. U S., DC.Va. t 119 F. 
Supp 950—U. S. v. King, D.GAlas- 
ka, 119 F.Supp. 398—General Mut. 
Ins. Co. v. U S, DCN.Y., 119 F. 
Supp. 352—Chambers v. U. S., D. 
C Kan., 107 F.Supp. 601—Marich v. 
U. S.. D.C.Cal, 84 F.Supp. 829— 
Crutcher v U. S., D.C.Ga., 81 F. 
Supp. 603—Donovan v. McKenna, 

D. GMass., 80 F.Supp. 690—Denahey 
▼. Isbrandtsen Co., D.C.N.Y., 80 
F.Supp. 180—Murphey v. U. S.. D. 
GCal., 79 F Supp. 925, affirmed, G 
A, 179 F.2d 743—Veader v. Bay 
State Dredging & Contracting Co.. 
D.GMass., 79 F.Supp. 837—Long 
v. U. S., DC Cal., 78 F.Supp. 36— 
Insurance Co. of North America v. 


U. S„ D.GVa., 76 F.Supp. 961— 
Turkett v. U. S, D.C.NY, 76 F 
Supp. 769—Bates v. U. S„ D.C Neb.. 
76 F.Supp. 57—Cascade County. 
Mont, v. U. S., D.C.Mont., 75 F 
Supp. 850—Iwazo Yamashita v. 
Clark, D.GHawaii, 75 F.Supp. 51— 
Bewick v. U S.. D C.Tex., 74 F. 
Supp. 730—California Cas. Indem 
Exchange v U. S, D.C Cal, 74 F 
Supp. 404—The Samovar, D C Cal, 
72 F.Supp. 574—U S. v. Keegan, D 

C. N.Y., 71 F.Supp 623—State of 
Md, for Use of Burkhardt, v. U 

S., D C.Md, 70 F.Supp 982, revers¬ 
ed on other grounds, CCA., 165 
F 2d 869—Metaxas v. U S, DC. 
Cal, 68 F.Supp. 667—Me Michael v. 
U. S, DC Ala., 63 F.Supp 698— 
Mejia v U S., DC La.. 67 F Supp 
1015, affirmed, C.C A, 152 F 2d 686. 
certiorari denied 66 S Ct 1366, 328 
U S. 862. 90 L Ed. 1632—The North 
River, DCN.Y., 67 F Supp 80S— 
Olavarria & Co. v. U. S., D C Ala., 
56 F.Supp 758—Wyker v. Willing¬ 
ham, D C Ala., 55 F Supp 105— 
State of Maine v U S , D C Me , 45 
F.Supp. 35, affirmed, CCA. 134 
F.2d 574, certiorari denied 63 S Ct 
1437, 319 US. 772, 87 LEd 1720 
—U. S v. Henry. DC.Pa., 43 F. 
Supp. 617—Portland Trust & Sav¬ 
ings Bank v. U. S. DC Or.. 24 F. 
Supp. 953—Danner v. U S., DC 
Iowa, 21 F Supp 447, reversed on 
other grounds. C.C A, 100 F 2d 43 
—Sponenbarger v. U. S , D C.Ark., 
21 F Supp 28, motion denied 21 F. 
Supp. 895, reversed on other 
grounds, CCA., 101 F.2d 506, re¬ 
versed on other grounds 60 S Ct. 
225, 308 U.S. 256, 84 LEd. 230— 
Uarte v. U. S., D C Cal., 7 F.R.D 
705. 

DC—Story v. Snyder, 184 F-2d 454, 
87 U.S.App.D.C. 96, certiorari de¬ 
nied 71 S.Ct. 88. 340 U.S. 866, 96 
L.Ed. 632—Sappington v. Prencipe, 

D. C., 87 F Supp. 357, affirmed in 
part and reversed in part on other 
grounds 182 F.2d 102, 86 U.S.App 
DC. 334. 

Ill.—Sissman v. Chicago Title & 
Trust Co., 32 N.E 2d 132, 875 Ill. 
514. 

65 C.J. p 1409 note 23. 

Doubts resolved la favor of Halted 

States 

US.—Kuhnert v. U. S„ DC Mo., 36 
F.Supp. 798, affirmed, C.C.A^ 127 
F.2d 824. 

Bzoeptfton to ooaseat 
An exception to a statute which 
preserves a part of immunity should 
be construed liberally in favor of the 
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Government.—Grlgalauskas v. U. S. 
D.C Mass, 103 FSupp. 543—Kendrick 
v. U. S., DC Ala., 82 F.Supp 430. 
Trading with Suomy Act 
Section of the Trading with the 
Enemy Act conferring jurisdiction on 
district courts to entertain a proceed¬ 
ing to Inquire into question whether 
seized property owned by an enemy 
or ally of an enemy, was not a con¬ 
sent by the United States to the 
maintenance against It of an action 
for specific performance of a con¬ 
tract with an enemy alien for sale of 
enemy alien's dairy—Iwazo Yama¬ 
shita v. Clark, D.GHawaii, 75 F 
Supp. 51. 

72. U S —Donovan v. McKenna, D C 
Mass, 80 FSupp 690—-Uarte v. 
U. S.. DCCaL. 7 FRD 705 

73. U.S.—Brewer V. U. S., D.C.Tenn, 
117 F Supp. 842. 

74. U.S.—Hobby v. Hodges, C.A 
Utah, 216 F 2d 754—U. S v. Chris¬ 
tensen, GAOkl., 207 F.2d 757— 
U. S. v. Fitch. C.AN M., 185 F.2d 
471—Maryland Cas Co v. U S, C 
CAMd., 165 F 2d 823—Carter v 
Farmers Underwriters Ass'n, CCA 
Cal, 115 F.2d 302, certiorari denied 
Farmers Underwriters Ass'n v. 
Carter. 61 S.Ct. 613. 312 US. 686. 
85 L.Ed 1124—Bryan v. U. S. GC 
A Okl., 99 F 2d 649, certiorari de¬ 
nied 59 S.Ct. 364, 305 US. 661, 83 
LEd. 429—Rowan v. U. S. DC.Pa., 
115 FSupp. 503, affirmed, CA, 211 
F.2d 237—Chambers v. U. S, D.C 
Kan, 107 FSupp. 601—Bisno v. U 

S., D C Mo., 78 F.Supp. 287—Cas¬ 
cade County, Mont., v. U. S., DC 
Mont., 75 F.Supp. 860—Oahu Ry. & 
Land Co V. U. S., D.GHawaii, 73 
FSupp. 707—U. S. v. Great North¬ 
ern Ry. Co, D.C.Mont, 32 F.Supp 
651, affirmed, C.C.A, MacDonald v. 
U. S.. 119 F.2d 821, modified on oth¬ 
er grounds 62 S Ct. 629. 315 U S. 
262, 86 L Ed. 836—Caramagno v. U 

S., D.C.Mass., 37 F.Supp. 741—Kuh¬ 
nert v. U S., DC.Mo., 86 FSupp 
798. affirmed. GGA, 127 F.2d 824 
—Schevitzky v. Home Owners* 
Corp, D.C.Mo., 26 FSupp. 311— 
Butler v. Carney, D.GMass., 17 F. 
Supp 133. 

DC.—Mine Safety Appliances Co. v. 
Knox, D.C., 59 F.Supp. 733, affirmed 
66 SCt 219, 326 U.S. 871, 694, 90 
LEd. 140. 

65 C.J. p 1404 note 64. 

75. U.S.—Hobby v. Hodges, C.A 
Utah, 216 F.2d 764—U. S. v. Chris¬ 
tensen, GAOkl., 207 F.2d 757— 
U. a v. Fitch, GAN.M* 165 F.2d 
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gressional aim and purpose; 76 the adoption by con¬ 
gress of broad statutory language in authorizing 
suits against the United States is not to be thwarted 
by an unduly restrictive interpretation. 77 A statute 
conferring jurisdiction on a court to hear and deter¬ 
mine claims against the United States is a waiver of 
the sovereign immunity from suit. 78 A statute giv¬ 
ing a court jurisdiction of actions ansing under the 


patent, copyright, and trade-mark laws is not a con¬ 
sent by the United States to be sued m such an 
action. 79 

Congress may impose such conditions and restric¬ 
tions on the privilege of suing the United States as 
it deems proper, 80 it may prescribe how, when, and 
where the United States shall be sued, 81 and the 


471—Leyerly v U S. CCA Colo.. 
162 F 2d 79—Herren v. Farm Sec. 
Administration. Dept, of Agr, U. 
S. A.. C.C. A. Ark, 153 F.2d 76- 
Defense Supplies Corp. v. U. S 
Lines Co. CCA.NT., 148 F 2d 311. 
certiorari denied 66 S Ct. 43. 326 
U S 746, 90 L Ed. 446—Okin v. Se¬ 
curities and Exchange Commission, 
CCANY.. 130 F 2d 903—Kuhnert 
v U S. C.C A Mo , 127 F.2d 824— 
Chambers v U. S, DC Kan, 107 
FSupp 601—Vender v Bay State 
Dredging & Contracting Co.. DC 
Mass, 79 FSupp 837—Wells v 
Long. D C Idaho, G8 F Supp 671, 
affirmed. C.C A. 162 F 2d 842— 
Canadian Aviator v. U. S.. D C N J , 
52 FSupp. 211, affirmed, CCA, 142 
F 2d 709. reversed on other 
grounds 65 S Ct 639, 324 U S 215. 
89 LEd 901—U S.. for Use of 
Mutual Metal Mfg. Co. v Biggs, D 
C.I11., 46 F.Supp 8—Integrity Trust 
Co v. U. S, DCNJ. 3 FSupp 
577. 

Statute strictly applied 

Statutes waiving immunity of sov¬ 
ereign to be sued must be strictly 
applied —Hubsch v IT S, C A Fla, 
174 F 2d 7. cause remanded 70 S Ct. 
225, 338 US 440, 94 LEd 244— 
Sweitzer v. U. S., 174 F.2d 7. 

7®. U.S—Herren v. Farm Sec Ad¬ 
ministration, Dept of Agr.. U. S. 
A., C.C A Ark. 153 F 2d 76—Marich 
▼. U. S, DC Cal., 84 FSupp 829 
—Insurance Co of North America 
v. U. S. DCVa.. 76 FSupp 951 
—Portland Trust A Savings Bank 
v. U. S, DC Or.. 24 F.Supp 953. 
Court should not add to rigor of 
exemption of the sovereign from suit 
by refinement of construction, where 
consent to suit has been announced. 
—U S. v Yellow Cab Co.. App D.C. A 
Pa., 71 S.Ct. 399, 340 US. 543, 95 L. 
Ed. 623— Capital Transit Co v. U. S., 
App.D.C. A Pa., 71 S Ct. 399, 340 U S 
543, 95 LEd. 623 —Niagara Fire Ins. 
2o. v. U. S., D.C.N Y., 76 F Supp 850 

77. U.S —Canadian Aviator v. U. S , 
NJ.. 65 S.Ct. 639, 324 U.S. 215, 89 
LEd. 901. 

■nlargemant of exceptions 
Where a statute contains a clear 
ind sweeping waiver of immunity of 
Jnited States from suit on all claims 
vith certain well defined exceptions, 
to resort can be had to rule that 
tatutes in derogation to sovereign 
mmunity must be strictly construed. 


in order to enlarge exceptions—Em¬ 
ployers' Fire Ins Co v. U S, C.C A 

Cal., 167 F.2d 655. 

78, U S —Kamen Soap Products Co. 
v. U. S., 110 F Supp 430, 124 CtCl. 
619. 

79. U.S—Turton v. U. S., C.AKy., 
212 F 2d 354 

80k US —Williams v U. S , C A Cal., 
215 F 2d 800—Broadway Open Air 
Theatre v U. S. C A Va. 208 F.2d 
257—U S v. Fitch, CANM, 185 
F.2d 471—South Coast Corp v. C. 
I R. CALa, 180 F 2d 878—Up¬ 
church Packing Co. v. U S, CCA. 
Ga, 151 F 2d 983, certiorari denied 
66 SCt 960, 327 US 803. 90 LEd 
1028—U. S v. Nugent, CCA Ky, 
100 F 2d 215, certiorari denied Fi¬ 
delity A Columbia Trust Co v. U. 
S. 59 SCt. 591, 306 US. 648, 83 
LEd 1046—Bryan v U. S, C.C.A. 
Okl, 99 F 2d 549. certiorari denied 
59 SCt 364, 305 US. 661. 83 L Ed 
429—Hiram Walker A Sons v. U. 
S, 99 F 2d 337, 25 CCP.A, Cus¬ 
toms. 189, certiorari denied 59 S Ct. 
91. 305 U.S. 627. 83 L.Ed. 402- 
Bates Mfg. Co. v. U. S. C.C A 
Mass, 93 F 2d 721, reversed on oth¬ 
er grounds, 58 S Ct. 694, 303 U S 
567, 82 L Ed. 1020—U S. v. Pastell, 
C.C.ANC.. 91 F.2d 575. 112 A L R. 
1125—Munro v. U S, CCANY, 
89 F 2d 614, affirmed 58 SCt 421. 
303 U.S. 36, 82 LEd. 633—Jenkins 
v. U. S, C C.A Ga., 86 F.2d 123. 
certiorari denied 57 S.Ct. 673. 300 
US. 675, 81 L.Ed 880, rehearing 
denied 67 S Ct 789, 301 U S. 713. 81 
LEd. 1365—U. S. v. Chicago Golf 
Club, CCA Ill, 84 F 2d 914, 106 
A.LR 209—Lynch v. U. S.. C.C.A. 
Ga, 80 F 2d 418, certiorari denied 
56 S Ct. 683, 298 U.S 658, 80 L Ed. 
1384, rehearing denied 56 S Ct. 937, 
298 US 692, 80 LEd. 1409—Bur- 
gett v U. S., C C A.111., 80 F.2d 151, 
104 A.L.R. 167 — U. S. v. Jones, C.C. 
A.Okl., 78 F.2d 1005—U. S v. Bibb 
Mfg Co.. C C.A Ga., 73 F 2d 367— 
Fouts v U. S., C C A.G&., 67 F,2d 
249—Roberts v. U. S., C.C.AC 0 I 0 ., 
66 F 2d 273—Chambers v. U. S, D. 
C.Kan., 107 F Supp. 601—Marich 
v. U. S., D C Cal, 84 F.Supp. 829 — J 
Cascade County, Mont., v. U S.. D 
C Mont., 75 F Supp. 850—Rodin- 
cluc v. U. S., D.C.Pa., 74 F.Supp. 
284, affirmed, C.A., 176 F.2d 479, 
certiorari denied 70 S.Ct. 234, 338 
U S. 895, 94 L.Ed. 550—Bowling 
Green Trust Co. v. U. S.» D.C.Ky. t 

405 


27 F.Supp. 970—Henry v. U. S.. D. 

C. Pa, 15 F.Supp 651—Frye A Co. 
v Vierhus, DC.Wash, 12 F.Supp. 
697—Kaufman v. U. S., 93 F.Supp. 
1019, 118 CtCl. 91—Dickey v. U. S., 
84 FSupp. 741. 114 CtCl. 439, cer¬ 
tiorari denied 70 S Ct 339, 338 U.S. 
938. 94 LEd. 578—Edwards v. U. 
S , 79 Ct Cl 436. 

DC—Rigsbee v. U. S, 204 F2d 70, 
92 U.S App DC 244—U S v. Sei- 
gel. 168 F.2d 143, 83 US App D.C 
88—Stradley v. Capital Transit Co., 

D. C., 87 F Supp. 94 

Ky.—Chilcutt v. Watts. Inc., 180 S. 

W 2d 84, 297 Ky 335 
Ohio —Swedock v. Home Owners' 
Loan Corp, 1 Ohio Supp. 22. 

65 C J. p 1409 note 34. 

Congress has an unqualified discre¬ 
tion to specify the cases and contin¬ 
gencies in which the liability of the 
government is submitted to the 
courts for judicial determination — 
Prato v. Home Owners’ Loan Corp, 
D.C.Mass, 24 FSupp. 844, reversed 
on other grounds. C.C A., 106 F.2d 
128—Butler v. Carney, DC.Mass., 17 
FSupp 133. 

Limitation of remedy as limitation 
of right 

Under a statute waiving sovereign 
immunity from suit, because statute 
creates both the right and the reme¬ 
dy, any limitation of remedy is also 
a limitation of right —Uarte v. U. S., 
D.C.Cal., 7 F.R.D. 705. 

8L U.S —U. S. v. Alberty, C.C.A. 
Okl., 63 F.2d 965—United Mer¬ 
chants A Mfrs, Inc. v U. S., D.C. 
Ga., 123 F.Supp. 435—Jentry v. U. 
S., D.C Cal., 73 F.Supp. 899—Rieder 
v. Rog&n, DC.CaL, 12 F.Supp. 307. 
DC—Pelkey v. U. S-, 71 F.2d 221, 
63 App.D.C. 211. 

Designation of oonrt 

Congress has the power, not only to 
say in what kind of cases the United 
States may be sued, but m what court 
the suit may be brought. 

U S —U S. v. Hosteen Tse-Kesi, C.A. 
Utah. 191 F.2d 518—Howard v. U. 
S ex rel. Alexander, C.C.A.Kan., 
126 F.2d 667, certiorari denied 62 
S.Ct. 1297, 316 U.S. 699. 86 L.Ed. 
1768, rehearing denied 63 S.Ct. 25, 
317 US. 705, 87 L.Ed. 563—Mc- 
Michael v. U. S.. D.C.Ala., 63 F. 
Supp. 598. 

D.C.—Armstrong v. Land, D.C* 66 F. 
Supp. 253. 

65 C. J p 1404 note 59 £cj. 
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conditions imposed by congress in authorizing the 
action must be strictly followed, 82 and cannot be 
waived. 83 The United States is not suable except 
in the manner prescribed and subject to the restric¬ 
tions imposed, 84 and the terms and conditions on 
which consent to sue the United States is given 
define the jurisdiction of the court to entertain such 
an action. 88 It has been held that a waiver of 
sovereign immunity from suit creates a new cause 
of action and has no retroactive effect unless spe¬ 


cifically granted. 88 Consent to be sued in admiralty 
does not give consent to be sued in a law action. 87 
The United States ordinarily does not consent to 
be sued in the court of a state. 88 Where an action 
against it is authorized, the United States is in no 
different position from any other litigant. 89 

The rule that the United States cannot be sued 
unless it consents, and then only on the terms and 
conditions specified, has been applied in numerous 
cases involving a variety of subject matter, 90 includ- 


Pl—ding and practice 

The federal government can de¬ 
clare in wh&t court it may be sued 
and prescribe the forms of pleading 
and rules of practice to be observed 
in such a suit and may restrict the 
jurisdiction of the court to a consid¬ 
eration of only certain classes of 
claims against the United States — 
Simmons v. U. S. f D C.Ky., 29 F.Supp 
285. 

82. US—Munro v. U S. NT.. 68 S. 
Ct. 421. 303 US. 36. 82 L.Ed 633— 
Anderegg v. U S # CA.Va., 171 F.2d 
127, certiorari denied 69 S.Ct. 937, 
336 U.S 967, 93 L Ed. 1118—Schnell 
V. U. S., CC.A.NY, 160 F 2d 479, 
certiorari denied 68 S.Ct. 1346, 334 
U.S. 833, 92 LEd 1760—Fox v. 
Alcoa S. S Co, CCA.U, 143 F2d 
667, certiorari denied 65 S Ct. 313, 
323 U.S. 788. 89 LEd 628—Alex¬ 
ander Smith ft Sons Carpet Co v. 
C. I R., CCA.2. 117 F 2d 974—Os¬ 
wald Jaeger Baking Co v C. I R, 
C.C.A.7, 108 F2d 375. certiorari de¬ 
nied 60 SCt 723, 309 U.S. 683, 84 
L.Ed. 1027—U. S. v. Nugent, C.C.A. 
Ky., 100 F.2d 216, certiorari denied 
Fidelity ft Columbia Trust Co v. 
U. S., 59 S.Ct. 591. 306 US 648, 
83 LEd. 1046—U S v. Chicago 
Golf Club. CC.AI11, 84 F2d 914, 
106 AL R. 209—Walton v. U. S., C. 
C A.S D.. 73 F.2d 15—National Cat¬ 
tle Loan Co v. U. S, 62 F.2d 168. 
followed in National Stock Yards 
Nat Bank v. U. S.. CC.A.I11., 65 F. 
2d 1020—Borough of Kenilworth 
v. Corwine, D C.N J, 96 F.Supp. 
68—paschal v North Atlantic ft 
Gulf S S. Co, D.C.N.Y., 96 F.Supp 
293—Fulmer v. U. S., D.C.Ala., 83 
F Supp. 137—Keil v. U. S.. D.C Md., 
65 F.Supp 431—Uarte v. U. S.. D.C. 
Cal., 7 F.R.D. 705 

D.C.—Goldsborough v. U. S. f D.C., 31 
F.Supp. 93. 

65 C.J. p 1405 note 65. 

Ths formal requirements of statute 
waiving sovereign immunity of the 
United States must be strictly com¬ 
plied with.—Glover v. U. S., DCN. 
Y., 109 F.Supp. 701—California Cas. 
Indem. Exchange v. U. S., D.C.Cal., 
74 F.Supp. 404. 

Statute should he oonstrnad la fa¬ 
vor of claimant on question whether 
statute has been complied with when¬ 


ever possible in borderline cases — 
Blanton v. U. S., D.C.Ala., 17 F.Supp 
327. 

The statute regulating procedure 

for actions on claims against the 
United States requiring that petition 
be filed with clerk of district court 
and that copies thereof be served on 
federal district attorney and mailed 
to attorney general must be com¬ 
plied with strictly, and all its re¬ 
quirements must be met before com¬ 
mencement of action can be effected 
—Bachman, Emmerich ft Co, Inc., v. 
U. S. D.C.N.Y, 21 F.Supp. 682. 

83. US—Kruhmin v U S.. CAPa., 
177 F 2d 906—Rodinciuc v. U, S . 
C A Pa., 175 F 2d 479, certiorari de¬ 
nied 70 S.Ct. 234, 338 U.S. 895, 94 
LEd 550. 

84. US—Edwards v. U. S. f C.C.A. 
Cal, 163 F.2d 268—Jones v Tower 
Production Co.. C.C A Okl. 120 F 2d 
779—Stofey v U S , D C Pa . 87 F 
Supp. 81—U. S. v. Wissahickon 
Tool Works, DCN.Y, 84 F Supp 
896—Lazier v. U S , D C.N D . 77 
F Supp 241, affirmed, C A , 170 F 2d 
521, 9 AL R 2d 324—Fred Mulhens, 
Inc. v. Higgins, D C.N Y, 55 F. 
Supp. 42—Union Barge Line Corp 
v. U. S. f D C Pa , 43 F.Supp 251— 
Jewell v. U S , D.C Ky , 27 F.Supp. 
836—Stubbs v. U. S, DC.NC. 21 
F Supp. 1007—Bryan v. U. S.. D.C. 
Okl, 20 FSupp. 878, affirmed, C. 
CA, 99 F.2d 549, certiorari denied 
59 SCt 364, 305 US 6Q1, 83 LEd 
429—Wilhelm v. U. S., D C.N.C., 18 
FSupp 600—Werner v. U. S, DC. 
Cal., 10 F.R.D. 245, affirmed, C.A., 
188 F.2d 266. 

D.C —Armstrong v. Land, D.C., 66 F 
Supp. 253. 

85. US.—U. S ▼. Acord, C.A Okl. 
209 F.2d 709, certiorari denied 
Acord v. U. S, 74 S.Ct. 786, 847 
US 975, 98 LEd 1115—Stofey v. 
U S., D.C.Pa., 87 F Supp. 81—Mc- 
Michael v. U S., DC.Ala, 63 F. 
Supp 698—Herren v. Farm Sec. 
Administration, Dept, of Agr, D C. 
Ark, 60 FSupp. 694, reversed on 
other grounds, C C.A, 153 F.2d 76 
—Wyker v. Willingham, DC Ala, 
55 F.Supp 105—DeVan v. U. S., D 
CNJ., 50 F.Supp. 992—Miller v. 
U. S, D.C.N.Y, 11 F.Supp. 924. 

D.C.—Story v. Snyder, 184 F.2d 454, 
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87 U.S.App D C. 96, certiorari de¬ 
nied 71 S.Ct. 88, 340 U S. 866, 95 L. 
Ed. 632. 

65 C J. p 1372 note 92. 

Question, of fact 

Courts have no jurisdiction over 
the sovereign without its consent, 
and. where United States consents 
to be sued upon certain condition, ac¬ 
tion must be brought within terms of 
condition to confer jurisdiction, but 
whether condition has been complied 
with is a question of fact—U S v. 
Wilson, C C.A Kan , 78 F 2d 465. 

86 . U.S.—U. S v. Matson Nav. Co, 
C A Or., 201 F 2d 610 

87. U.S—Independent Casing ft 

Supply Co. v. Roosevelt S. S. Co. 
DCN Y, 44 F 2d 858. 

8a US —Stanley v Schwalby, Tex . 
16 S Ct. 754, 162 U S 255, 40 L Ed 
960 

65 C J. p 1405 note 67 

89. US —Smale ft Robinson, Inc v 
U. S. DC Cal. 123 F Supp. 457— 
Henz v. U. S. DC Cal. 9 F.R D 
291. 

9a U S —Trueman Fertilizer Co v 
Larson, C A.Fla, 196 F 2d 910— 
Matveychuk v. U. S, CANY, 195 
F 2d 613, certiorari denied 73 S Ct 
61, 344 US. 845. 97 LEd 657- 
Grant v. U. S.. CANC., 192 F.2d 
482—Breen v. Housing Authority 
of City of Pittsburgh, D.C.Pa., 119 
F.Supp. 320—Pergament v. Frazer, 
DC Mich., 93 FSupp 9—U. S. v. 
Cain, DC Mich., 72 FSupp. 897— 
Goodman v. U. S., D.C.Iowa, 28 F. 
Supp. 497, affirmed, C.C.A, 113 F 
2d 914—Abeken v. U. S., D.C.Mo., 
26 F.Supp. 170. 

D.C.— Selden v. Larson, 188 F.2fl 661, 

88 U.SAppD.C. 258, certiorari de¬ 
nied 71 S.Ct. 1017, 341 US. 950, 95 
L.Ed 1373—StiUell Weller Dis¬ 
tillery v. Wallace, D.C., 30 F.Supp. 
1010, affirmed Stitzel-Weller Distil¬ 
lery v. Wickard, 118 F.2d 19. 73 
App.D C. 220* 

66 C J. p 1406 note 71. 

Conscription as taking property with¬ 
out compensation 

An action could not be maintained 
against the United States by one who 
had been inducted into the armed 
forces as a result of which he sus¬ 
tained injuries la combat which to- 
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mg railroads, 91 shipping, 92 Indian affairs, 92 inter¬ 
state commerce, 94 taxation, 95 war risk insurance, 96 
and injunctions against the United States. 97 

§ 177. -Actions Not Sounding in Tort 

The United States may be sued on its express or im¬ 
plied contracts. 

Contracts between the United States and an in¬ 
dividual are binding only on the conscience of the 
sovereign and confer no right of action independent 
of the sovereign will. 98 As discussed in Federal 
Courts § 328 et seq, the court of claims is given gen¬ 
eral jurisdiction under 28 U S.C.A. § 1491 to render 
judgment against the United States on claims found¬ 
ed on the Constitution, claims founded on an act 
of congress, claims founded on a regulation of an 
executive department, claims founded on an express 


or implied contract with the United States, and 
claims for liquidated or unliquidated damages in 
cases not sounding m tort. The federal district 
courts by 28 U.S.C.A. § 1346 are given concurrent 
jurisdiction of such actions where the amount in¬ 
volved does not exceed a specified sum, as discussed 
in Federal Courts § 309. Under these statutes, suits 
may be brought against the government on con¬ 
tracts express or implied; 99 suits on claims not 
based on contract, 1 or based on unauthorized con¬ 
tracts, 2 are not authorized by a statute permitting 
suits against the United States on contracts express 
or implied; and if the action is in fact tort, the stat¬ 
ute cannot be avoided by framing the action in 
contract 3 An implied contract on which a suit may 
be maintained under the statute, must be one implied 
in fact rather than in law. 4 The common-law fiction 


tally disabled him. for a declaratory 
judgment that plaintiff's private 
property was taken for a public use 
for which he was entitled to just 
compensation to be determined by a 
jury, since the United States had 
not consented to the maintenance of 
such action —Commers ▼. U S , D 
C Mont, 66 F Supp 943. affirmed 159 
F 2d 248. certiorari denied 67 S Ct 
1189. 331 U S 867. 91 L Ed 1828 

91. DC—Thorne v Washington 

Terminal Co, DC, 55 F Supp 139 

Mass—Sack v. Daws, 139 N.E. 819, 
245 Mas* 114 
65 C J p 1405 note 72. 

92. US—Baltimore, Crisfield & On- 
ancock Line v. U. S, CCA Va., 140 
F.2d 230 

65 C.J. p 1405 note 73 

93. U S —Tee-Hit-Ton Tribe of T1 in- 
git Indians of Alaska v. Olson. C 
C A Alaska, 160 F 2d 525—Town of 
Okemah. Okl, v U. S., C C A Okl, 
140 F 2d 963—U S V Eastman, 
CCA Wash. 118 F 2d 421. certio¬ 
rari denied 62 S Ct 68. 314 US 
635, 86 L Ed. 510—Grand River 
Dam Authority v Parker. D C Okl, 
40 F Supp 82 

D.C.—George v. Humphrey, 208 F.2d 
844. 93 U.S App D C. 215. 

55 C.J. p 1406 note 74 

The statutory right of Indian ward 
to sue in United States District Court 
to protect interest in trust land is 
broad enough to include permission 
to sue the United States—Gerard v. 
U. S.. C C.A Mont. 167 F.2d 951. 

The statutes authorising partition 
o it restricted Indian lands in Okla¬ 
homa state courts under the laws of 
that state confer by implication per¬ 
mission to sue the United States — 
U. S. v. He Hard, Okl., 64 S Ct 985. 
S22 US. 363, 88 LEM 1326, rehearing 
denied 65 S.CL 27. 323 U.S. 811. 89 
L.Ed. 646. 

Condemnation 

The District Court had no jurisdic¬ 


tion of Minnesota’s suit against the 
United States to condemn and take 
allotted Indian lands held by United 
States in trust for Indians and to 
open up a highway right of way 
across Indian reservation, in absence 
of consent by United States to main¬ 
tenance of suit.—U. S v. State of 
Minnesota, CCA Minn, 95 F.2d 468. 
affirmed State of Minnesota v. U. S, 
59 SCt 292, 305 US. 382, 83 L Ed 
235. 

94. US —Mutual Chemical Co. of 
America v. Mayor and City Council 
of Baltimore, D C Md , 33 F Supp 
881, modified on other grounds, C 
C A, Mayor and City Council of 
Baltimore v. Crown Cork & Seal 
Co. 122 F.2d 385. 

65 C.J p 1406 note 75. 

95. U.S.—Johnson v. Thomas, D.C. 
Tex , 16 F Supp 1013. 

N.Y— In re Smathers’ Will. 293 N.T. 

S 314, 249 App Div 523. 

65 C.J p 1406 note 76. 

96. US —Morgan v U. S , CC A Ga, 
115 F 2d 426—Dobbins v U. S., C. 
CANM, 91 F.2d 78—Eidam v. U 
S, CCA Neb , 74 F2d 350—Wilson 
v. U. S.. C.CAC 0 I 0 . 70 F.2d 176- 
Standard Oil Co. of N. J. v. U. S, 
DC NY., 121 F Supp. 770—Unger 
v U S, DC Ill, 79 F Supp. 281— 
Jewell v. U. S., D.C Ky., 27 F.Supp 
836—Anderson v. U S., D.CKy., 5 
FSupp 269. 

DC—Skovgaard v. U S, 202 F 2d 
363, 92 U.SApp.DC. 70, certiorari 
denied 73 S Ct. 1134, 345 US 994, 
97 LEd. 1401, rehearing denied 74 
S Ct 15, 346 U S 842, 98 L Ed 362. 
65 C.J. p 1406 note 77. | 

97. US—Buckley v. U. 8„ D.C. 
Wash, 196 F. 429 

65 C.J. p 1406 note 78. 

98. U.S—Lynch v. U. S., Ga, 54 S. 
Ct. 840. 292 U.S. 571, 78 L Ed 1434 
—Wilner v. U. S, Ga., 54 S Ct 840, | 
292 U.& 571. 78 LEM. 1434. 
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Contracts of the United States gen¬ 
erally see supra fi 81 et seq. 

99. U.S—Herren v. Farm Sec. Ad¬ 
ministration. Dept of Agr., U. S. 
A., CCA Ark, 153 F.2d 76—The 
Everett Fowler, C.CA.N.Y., 151 F. 
2d 662, motion denied 152 F.2d 657, 
certiorari denied U. S. v. Patter¬ 
son Lighterage & Towing Corp., 
two cases, 66 S.Ct 963, 327 U.S. 804. 
90 L.Ed 1029, and certiorari denied 
66 SCt 963, 327 US. 804. 90 L.EM. 
1029—Fusilier v. U. S., D.C.La., 
Ill F Supp 471—U. S. v Fallbrook 
Public Utility Dist.. D C.Cal, 101 
F Supp. 298—Chilcutt v. U S.. D C. 
Ky., 64 FSupp. 38—McMichael v. 
U. S, DC.Ala., 63 F.Supp. 598— 
Moore v. U. S., D.C Iowa. 45 F. 
Supp. 656. 

65 C.J. p 1406 notes 79, 80. 

1 Availability of another remedy 

The statute authorizing secretary 
of war to settle claims for loss or de¬ 
struction of property caused by mili¬ 
tary personnel or civilian employees 
incident to activities of war depart¬ 
ment or army was not exclusive rem¬ 
edy of tenants for loss or destruc¬ 
tion of fences and goats or sheep un¬ 
der lease for army camp requiring 
United States to maintain fences 
after crossing by troops, and such 
tenants could sue United States un¬ 
der Tucker Act —U. S. v. Huff, C.CJL 
Tex., 165 F.2d 720, 1 A.L.R 2d 854. 

L U.S.—New Orleans-Belize Royal 
Mail & Cent. American S. S. Co. v. 
U. S, CtCl., 36 S.Ct. 76. 239 U.S. 
202, 60 L.Ed 227. 

65 C J. p 1372 note 6. 

2. US —Beach v. U. S.. CtCl., 33 & 
Ct. 20, 226 U.S. 243. 57 L.EM. 205. 

65 C J. p 1373 note 6. 

3. U.S —Ribasy Hijo ▼. U. S., Puer¬ 
to Rico. 24 S.Ct 727, 194 U.S. 315, 
48 L.EM. 994. 

Ala—Moon ▼. Hines, 87 So. 603, 205 
Ala. 355. 13 A.LJL 1020. 

4L U.S.—Manufacturers* Aircraft 
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§§ 177-178 UNITED STATES 

of waiving the tort and suing on an implied con¬ 
tract cannot be utilized to bring the action within 
the consent of the United States to suits against 
it on contract, 5 but where the wrong really derives 
from an undertaking, to stand on the undertaking 
and to disregard the tort is not to invoke a Active 
agreement. 6 A tortious breach of contract is not 
a tort independent of the contract so as to exclude 
the action from the scope of the sovereign's con¬ 
sent to suit; 7 the government is liable for breach 
of contract whether or not the damages sound in 
tort 6 Where an officer of the United States makes 
a valid and authorized contract, suit may be main¬ 
tained against the United States, 9 although the of¬ 
ficer has in his possession funds available for the 
payment called for by the contract. 10 A private act 
forgiving an officer’s indebtedness to the United 
States does not authorize the officer’s surety to sue 
the United States to recover the amount he had paid 
in settlement of his liability for the officer’s de¬ 
fault. 11 

As a party litigant, the United States acts either 
as sovereign or contractor, 12 and when sued as a 
contractor it is liable only within the limits that 
any other defendant would be. 13 Where the United 
States government voluntarily submitted its rights 
under a contract to the determination of the state 
courts, the theory that a sovereign cannot be sued 
without its consent has no application. 14 The gov¬ 
ernment, making contracts with individuals and sub¬ 
jecting itself to suits arising thereunder, submits to 
all rules of court procedure prevailing between indi¬ 


viduals. 16 

Claim founded on statute. Since the courts are 
given jurisdiction of suits to enforce a claim against 
the United States founded on an act of congress, the 
statute creating the claim need not contain a consent 
to suit against the United States. 16 

Recovery of money paid. Money paid govern¬ 
ment officers cannot be recovered from the govern¬ 
ment unless it has reached the treasury, or been paid 
to some officer authorized to receive it for the 
United States. 17 It has been held that an action 
will lie where the United States has received money 
which is the property of the plaintiff and which it 
is obliged by natural justice and equity to refund. 18 
Under such circumstances there is an implied con¬ 
tract to make restitution which is within the terms 
of the consent of the United States to be sued 19 
In the absence of duress, a protest at the time of 
making a payment creates no right to recover it. 20 
Money paid under a mutual mistake of fact may 
be recovered when the nght is reserved, and the 
government agrees to hold the money subject to be 
returned if such mistake has occurred. 21 Money 
expended for improvements on public lands to which 
claimant has no title creates neither a legal nor 
equitable claim against the United States. 22 

§ 178. -Actions against Officers and 

Agents 

Whether or not a suit against an officer of the United 
States Is within the immunity against euit without Its 
consent enjoyed by the United States depends on whether 


Ass'n v. U. S-, 77 CtCl. 481, certio¬ 
rari denied U. 8. v. Manufacturers' 
Aircraft Aaa'n, 54 S.Ct 442, 291 
U.S. 667, 78 L Ed. 1067. 

8b U.S.—Keifer ft Keifer v. Recon¬ 
struction Finance Corporation, 
Neb, 69 S.Ct. 516, 306 U.S. 381. 83 
L Ed. 784—Hill v. U. 8.. Md. 13 8 
Ct 1011, 149 U.S. 693. 87 I*Ed. 862 
—U. 8. v. Huff. C.C.A Tex., 165 F.2d 
720, 1 AL R.2d 864. 
ft US —Keifer ft Keifer ▼. Recon¬ 
struction Finance Corporation, 
Neb, 59 SCt. 516, 306 US. 381, 
83 LEd. 784—U S. v. Huff. C.C.A. 
Tex.. 165 F.2d 720. 1 A.L R 2d 854. 

7. U.S —U. 8. ▼ Huff, supra. 

8. US —U 8. ▼. Huff, supra, 
lessee's covenant 

Where government leased floor of 
building for use by one of its agen¬ 
cies under lease requiring govern¬ 
ment to restore premises to same 
condition as that existing at time of 
lease, reasonable wear and tear ex¬ 
cepted, an action to recover for dam¬ 
ages to elevator caused by govern¬ 
ment employee's negligence was an 
"action growing out of contract" 


which could be maintained under the 
Tucker Act, and was not an "action 
ex delicto" which could not be main¬ 
tained without governmental consent 
—Carstens Packing Co. v. U. 8., D.G. 
Wash., 62 F.Supp. 624. 

9. U.S—Walter v. U. 8., 75 Ct-Cl. 
603. 

10. U.S.—Walter v. U. 8., supra. 

11. U.S.—Maryland Cas. Co. v. U. 
8., CCAuMd., 155 F.2d 823. 

12. US—U S. v. Warren Transp. 
Co., DC Mass., 7 F.2d 161. 

13. US —J. B McCrary Co. v. U. S., 
84 F.Supp. 368. 114 CtCl. 12. 

65 C.J. p 1409 note 37. 

14. Va—S. H Hawes & Co. v Wm. 
R. Trigg Co. 65 S.E. 538, 110 Va. 
165, modified on other grounds U. 
S v. Ansonia Brass ft Copper Co., 
31 SCt 49, 218 U.S. 452, 54 L.Ed. 
1107. 

15. U S —Loveland v U. S., D C N. J, 
18 F 2d 585, reversed on other 
grounds, C.C A., 25 F.2d 447 and 
reversed on other grounds 49 S.Ct 
184, 278 U.S. 666, 73 L Ed. 671. I 
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16L U.S.—Aycock-Lindsey Corp. v. 
U S. f C.A Fla, 171 F.2d 618. 

17. US.—Cartas v. U. S. 48 Ct.Cl 
161. affirmed 40 S.Ct 42, 250 US 
645. 63 L Ed 1133. 

18. U.S.—Bull v. U. 8. Cta.. 65 8. 
Ct 695, 295 U.S. 247, 79 L.Ed. 1421 
—Kirkendall v U. 8^ 81 F.Supp 
766, 90 Ct Cl. 606. 

Fraud 

United States cannot as against 
claim of innocent party hold his 
money which has gone into its treas¬ 
ury by means of fraud of their agent. 
—Bull v U. 8, CtCl., 55 S.Ct 695, 
296 U.S 247, 79 LEd. 1421—Kirken¬ 
dall v. U. S.. 31 F.Supp. 766, 90 Ct 
Cl. 606. 

19. US —Kirkendall v. U. 8., supra 
2a U S.—Kingsbury v. U. S. 68 Ct 

Cl. 680—Sposato v. U. 8. 62 Ct Cl 
132 

65 C.J. p 1374 note 8 . 

21. US —St. James Timber Co. v. U. 
S , 62 CtCl. 629. 

65 C.J. p 1374 note 19. 

22. U.S.—Jefferson Lime Co. v. U. 
8., 48 CtCl. 274. 
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the action Is In substance and effect one aoainst the 
United 8tates; an action against an officer Is one against 
the United States where specific relief is sought with 
respect to a matter where the officer acted within the 
scope of authority validly conferred on him by the United 
States or where the Judgment would expend itself on 
the public treasury or domain or interfere with the public 
administration. 

Whether or not a suit against an officer of the 
United States is within the immunity against suit 
without its consent enjoyed by the United States de¬ 
pends on whether the action is in substance and 
effect one against the United States 23 As the 
supreme court itself has stated, it is not "an easy 
matter to reconcile all the decisions of the court in 
this class of cases.” 24 The sovereign immunity of 
the United States from suit without its consent does 
not extend to its officers or agents; 25 an action 
against an official or agency of the United States is 
not necessarily a suit against the United States. 26 
Where defendant’s conduct is such as to create a 
personal liability, the fact that defendant is an of¬ 
ficer of the United States does not forbid a court 


UNITED STATES § 178 

from taking jurisdiction of a suit against him. 27 
The exemption of the United States from suit does 
not protect its officers and agents from injunctive 
process to prohibit a threatened wrongful invasion 
of property rights. 28 

However, the immunity of the federal govern¬ 
ment from suit cannot be evaded by making the ac¬ 
tion nominally against an officer of the United 
States. 28 The question of whether the suit is in sub¬ 
stance and effect one against the United States is 
not determined by the fact that the suit is nominally 
only against the officer; 30 the court will look beyond 
the designation of the parties on the record and de¬ 
termine who are the real parties to the litigation in 
deciding if the suit is one against the United 
States. 21 Whether a suit nominally against one who 
is an officer of the United States is in fact against 
the United States must be determined in each case 
by the essential nature and effect of the proceed¬ 
ing. 32 


23. U.S.—Larson v. Domestic & 
Foreign Commerce Corp, App D C , 
69 S Ct 1457, 337 U.S. 682, 93 L Ed 
1628, rehearing denied 70 SCt 31. 
338 US. 840. 94 L.Ed. 614—Land 
v. Dollar. App.DC., 67 S.Ct. 1009, 
330 U.S 731. 91 LEd. 1209—Mine 
Safety Appliances Co. v Forrestal, 
DC r 66 SCt 219, 326 U S. 371, 694, 
90 L Ed. 140—Barr v. Rhodes, D.C. 
Ky., 35 F.Supp 223. 

meal party la Interest 

Where United States is real party 
in interest, statutory warrant by way 
of consent to be sued is a necessary 
part of any plaintiff's case.—Royal 
Sundries Corp v. U S. D.C.N Y, 111 
FSupp. 136. 

24. U S —Larson v. Domestic & For¬ 
eign Commerce Corp, App DC, 69 
S.Ct 1457, 1465. 337 U.S 682. 93 
L.Ed. 1628. rehearing denied 70 S. 
Ct 31, 338 U.S. 840, 94 L Ed 514- 
Brooks v. Dewar, Nev, 61 S Ct 
979. 981, 313 U.S. 354. 85 LEd. 
1399—Cunningham v. Macon & 
Brunswick R. Co., Ga, 3 SCt 292, 
296, 109 U.S. 446, 27 L Ed. 992 

85. US—Delzell v. Raver. DC Or, 
97 F.Supp. 893 

Minn—Zina v. Justus, 209 N.W. 685, 
211 Minn 1. 

Puerto Rico—Monagas v. Lieberth, 1 
Puerto Rico Fed 315. 

86 . U S.—Smith v. American Asiatic 
Underwriters, Federal, Inc., U. S. 
A., C.C.A.China, 134 F.2d 233—Port¬ 
land Gen. Elec. Co. v. Raver, DC. 
Or., 97 F.Supp. 892—Walling v. 
McCracken County Peach Growers 
Asa'n, D.C.Ky., 50 F.Supp. 900— 
Barr v. Rhodes, D.C.Ky., 35 F.Supp. 


27. US —Larson v. Domestic & For¬ 
eign Commerce Corp., App D.C., 69 
SCt 1457, 337 U.S. 682, 93 LEd 
1628. rehearing denied. 70 S Ct 31, 
338 US. 840, 94 LEd 514. 

28. U.S—Ickes v. Fox, App DC. 57 
SCt. 412, 300 U.S. 82. 81 L.Ed 625. 
rehearing denied 57 SCt. 504, 300 
U S. 640, 81 L Ed. 888—Ickes v 
Parks, App DC, 57 S.Ct 412, 300 
U S. 82, 81 L Ed 525, rehearing de¬ 
nied 57 S.Ct 504, 300 US 640, 81 
L Ed. 888—Ickes v. Ottmuller, App 
DC.. 57 SCt. 412. 300 US. 82, 81 
L Ed 625, rehearing denied 57 S Ct 
504, 300 US. 640. 81 LEd. 888— 
Noce v. Edward E Morgan Co., C. 
CAArk. 106 F 2d 746—Vietzke v. 
Austin Co, DC Wash., 54 FSupp 
265—Jamestown Veneer & Plywood 
Corp v National Labor Relations 
Board, D C N.Y , 13 F Supp. 405. 

Injunctions against federal officers 
generally see Injunctions 8 109. 
Importation of trade-marked goods 
Suit against acting collector of 
customs for judgment declaring mark 
borne by watches plaintiff sought to 
import not to be a copy or simulation 
of a registered trade-mark on similar 
merchandise, was not & non-consen- 
sual suit against United States, since 
court could, if it found plaintiffs 
goods not to be excludable at behest 
of trade-mark owner, enjoin acting 
collector from making any excep¬ 
tion in right of entry secured to 
plaintiff by customs laws and regula¬ 
tions —Croton Watch Co. v. Laughlin, 
C.A.N.Y , 208 F 2d 93. 

29. US —Atlantic Meat Co. v. R. F. 
C., GCAMass.. 166 F 2d 51—Ap¬ 
plegate ▼ Applegate, D.C.Va., 39 
F.Supp. 887. 


Ala—Vaughn ▼. State, 81 So. 417, 17 
Ala App 35, certiorari denied 82 
So. 894, 203 Ala. 700. 

N Y.—Goldstein v. Sommervell, 10 
N Y S 2d 747. 170 Misc. 602. 

30. U.S —Larson v. Domestic ft For¬ 
eign Commerce Corp., App DC., 69 
SCt. 1457. 337 U.S. 682, 93 L.Ed. 
1628, rehearing denied 70 SCt. 31, 
338 US 840, 94 L.Ed. 614—State 
of N. M. v Backer, C A.N.M., 199 
F 2d 426—R. F. C. v. MacArthur 
Min Co, CAMo.. 184 F.2d 913, cer¬ 
tiorari denied 71 S.Ct. 505, 340 U.S. 
943, 95 LEd. 681, rehearing denied 
71 S.Ct. 734, 341 US. 917, 95 LuEd. 
1352—Railway Exp. Agency v. 
Kennedy, D.C Ill. 95 F.Supp. 788. 
affirmed, C A., 189 F2d 801, certio¬ 
rari denied 72 S Ct. 64, 842 U.S. 830, 
96 L Ed 628—Stack v. Strang, D.C. 
N.Y, 94 F.Supp. 54, reversed on 
other grounds, C.A., 191 F 2d 106— 
U. S v. Cathoard, D.C.Neb., 70 F. 
Supp. 653—Schevitzky v. Home 
Owners’ Loan Corp., D.G.MO., 26 F. 
Supp. 311. 

31. U S —Mine Safety Appliances 
Co v. Knox. D.C., 66 S.Ct 219, 326 
U S. 371. 694, 90 L.Ed. 140—U. S. v. 
Golden, C.C.A.N.M., 34 F.2d 267— 
Union Nat Bank of Clarksburg v. 
McDonald, D.C.W.Va. f 36 F.Supp. 
46—Schevitzky v. Home Owners' 
Loan Corp., D.GMo., 26 F.Supp. 
211. 

32. U.S.—Larson ▼. Domestic ft For¬ 
eign Commerce Corp., App.D.C. f 69 
S.Ct 1467, 337 U.S. 682, 92 L.Ed. 
1628, rehearing denied, 70 S.Ct 81, 
338 U.S. 840, 94 L.Ed. 514—Land v. 
Dollar, App.D.G, 67 8.Ct 1009. 330 
U.S 731, 91 L.Ed. 1209—Mine Safe¬ 
ty Appliances Co. v. Forrestal, App. 
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§ 178 UNITED STATES 

Where a suit is instituted against an officer or 
employee of the United States to recover damages, 
the judgment sought will not require action by the 
sovereign or disturb the sovereign's property and 
such a suit is not barred by the fact that the United 
States may not be sued without its consent. 33 The 
fact that the officer sued is within a statute provid¬ 
ing that execution shall not issue on a judgment 
against such officer where the court certifies that 
probable cause existed for his conduct, and that 
such judgment shall be paid from the United States 
treasury, does not make an action against such 


* officer an action against the United States. 34 Sim¬ 
ilarly, the fact that by contract, the United States 
will be liable for any judgment recovered against its 
agent does not mean that a suit for damages against 
the agent for his tort is a suit against the United 
States 35 The area of controversy is entered when 
the suit is not for damages, but for specific relief, 
the recovery of specific property or money, or in¬ 
junction directing or restraining the officer’s acts, 
since such a case presents the question of whether, 
by obtaining relief against the officer sued, relief 


F 2d 838, certiorari granted 46 S.Ct 
102, 269 US. 545, 70 L Ed 404. 

D.C —Washington Steel & Ordnance 
Co. v. Martin, 45 App D.C. 600 

(6) Postmaster-general—Wells v. 
Roper. App D C, 38 S Ct. 317, 246 U.S 
335, 62 L Ed. 755. 

(7) Public printer.—Walker v. 
Ford, 269 F 877, 50 App D.C. 225— 
65 C J p 1407 note 95. 

(8) Internal revenue officers — 
Gouge v. Hart, D C.Va., 250 F. 802, 
appeal dismissed 40 S Ct. 179, 251 
U S. 542, 64 L Ed. 406—65 CJ.p 1407 
note 96. 

(9) United States attorney—Jacob 
Hoffman Brewing Co. v McElligott. 
N.Y, 259 F. 625, 170 CCA. 487—65 
C.J. p 1407 note 97. 

(10) Director-general or other 
agent of railroads—Schroedcr v. Da¬ 
vis, CCA Mo., 32 F 2d 454—65 C.J. p 
1407 note 98. 

Particular suits against offioers held 
not suits against United States 

(1) In general —Houston v Ormes, 
App DC, 40 SCt 369, 252 US 469, 

64 Lt Ed. 667—65 C J. p 1407 note 99. 

(2) Secretary of agriculture and 
other officials of that department.— 
Kuenster v. Meredith, D C.I11., 264 F. 
243—65 C.J. p 1408 notes 1, 2. 

(3) Secretary of the interior — 
Work v. U. S ex rel Rives, 295 F. 
225, 54 App D C. 84, motion denied 
44 S Ct. 459, and reversed on other 
grounds 45 SCt 252, 267 US. 175, 69 
Li Ed. 561—Gilbert v. Ballinger, 36 
App D.C 203—65 C J. p 1408 note 3. 

(4) Agents of the interior depart¬ 
ment—Texas Co v. Central Fuel Oil 
Co., Okl, 194 F. 1, 114 C.C.A. 21— 

65 C J. p 1408 note 4. 

(5) Secretary of war.—Philadel¬ 
phia Co. v. Stimson, App DC, 32 S. 
Ct. 340, 223 US. 605, 56 L.Ed. 570— 
65 C J. p 1408 note 5. 


(8) Federal Reserve Bank—Com¬ 
mercial Union Ins. Co. v. Connolly, 
235 N.W. 634, 183 Minn. 1. 

(9) United States marshal.—Loisel 
v. Mortimer. CCALa, 277 F. 882— 
65 C.J p 1408 note 9. 

33. US —Larson v. Domestic & For¬ 
eign Commerce Corp, AppDC, 69 
SCt. 1457, 337 US 682, 93 L Ed 
1628, rehearing denied 70 S Ct. 31, 
338 U.S. 840. 94 L Ed 514. 

Personal liability of officer, agent, or 
employee generally see supra 8 61 

Action for damages against Federal 
Reserve Bank 

The district court had jurisdiction 
of suit m replevin, m which damages 
were sought, by Bank of Spain 
against Federal Reserve Bank to re¬ 
cover silver purchased from the for¬ 
mer republican government of Spam 
by United States through Federal 
Reserve Bank as its fiscal agent, as 
against contention that suit was in 
effect one against United States — 
Banco de Espana v. Federal Reserve 
Bank of New York, CC.A.NY., 114 
F.2d 438. 

Panama fhnal 

A suit nominally against “the Pan¬ 
ama Canal as a public utility** and 
the Governor of the canal, for dam¬ 
ages sustained by vessels while in 
the canal, is a suit in tort against 
United States m its governmental ca¬ 
pacity, and hence not maintainable 
except as consented to—Compagnie 
Generale Transatlantique v Governor 
of Panama Canal, CCACanal Zone, 
90 F.2d 225, certiorari denied 58 S.Ct. 
41, 302 U.S. 720, 82 L Ed. 556. 

34. U S.—Truth Seeker Co. v. Burn¬ 
ing, C.CANY, 147P2d 54—Naka- 
sheff v. Continental Ins. Co, D.C. 
N.Y, 89 FSupp 87—U S v. Wis- 
sahickon Tool Works, DC.NY., 84 
F.Supp. 896 


D.C, 66 SCt. 219, 326 U.S. 371, 90 
L.Ed. 140—State of N. M. v. Back¬ 
er, CA.NM, 199 F 2d 426—Payne 
v. Fite, C A.Tex., 184 F2d 977— 
R F. C. v. MacArthur Min Co., C 
A.Mo., 184 F.2d 913, rehearing de¬ 
nied 71 SCt 734, 341 U.S. 917, 95 
L.Ed. 1352—Atlantic Meat Co. v. 
R. F. C., C.C A.Mass, 166 F 2d 51— 
Jones v. Tower Production Co., C 
C A Okl, 138 F 2d 675—Transcon¬ 
tinental & Western Air v. Farley, 
C.C.A N Y, 71 F 2d 288, certiorari 
denied 65 S.Ct. 119, 293 U.S. 603, 79 
L.Ed. 695—Lambert v. R. F. C., D.C. 
N.Y., 71 F.Supp. 609—Barr v. 

Rhodes, DCKy., 35 F.Supp 223 
—Schevitzky v. Home Owners’ 
Loan Corp., D.C.Mo., 26 F.Supp. 
311. 

D.C.—Boeing Air Transport v. Far¬ 
ley, 75 F 2d 765, 64 AppDC 162, 
followed in Pennsylvania Airlines 
v. Farley, 76 F2d 769, 64 App.D.C 
166, certiorari denied Pacific Air 
Transport v. Farley. 65 S.Ct. 637, 
294 U S. 728, 79 L.Ed 1258. 

Mont.—Anderson v. Spear-Morgan 
Livestock Co., 79 P.2d 667, 107 
Mont. 18. 

Particular suits against offioers held 
suits against United States 

(1) In general.—New Haven Pub¬ 
lic Schools v. General Services Ad¬ 
ministration, C.A.Ind., 214 F.2d 692 
—Johnstown Coal & Coke Co. v. Wil¬ 
son, D C.N.Y., 60 F.2d 557—Callaway 
County Agr. Stabilization and Con¬ 
servation Committee v. Missouri Agr. 
Stabilization and Conservation Com¬ 
mittee, D.C.Mo., 122 F.Supp. 641—65 
C.J. p 1406 note 88. 

(2) The secretary of the interior — 
State of New Mexico v. Lane, N.M., 
37 S.Ct. 348, 243 U.S 52, 61 L.Ed. 588 
<—65 C.J. p 1407 note 89. 

(8) Secretary of the navy—U. S. 
ex rel Goldberg v. Daniels, App.D.C., 
34 S.Ct 84, 231 U.S. 218, 58 LEd. 
191. 

(4) Secretary of the treasury.— 
State of Louisiana v. McAdoo, La, 34 
RCt. 988, 234 U.S. 627, 68 L Ed. 1506 
—65 C.J. p 1407 note 91. 

(5) Secretary of war. 

U.S.— Weeks v. Goltra. C.CJLM 0 ., 7 


(6) Collector of internal revenue — 
Long v. Rasmussen, D C Mont., 281 
F. 236—65 C.J. p 1408 note 6. 

(7) Director-general of railroads 
—Northern Pac. Ry. Co. v. State of 
North Dakota ex rel. Langer, N D, 39 
S.Ct. 502, 250 U.S. 135, 64 L.Ed. 897. 
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35. U S.—Brady v. Roosevelt S. S. 
Co, N.Y. 63 S Ct 425, 317 U.S. 575, 
87 L Ed. 471, certiorari denied 
Roosevelt S. S. Co. v Brady, 63 S. 
Ct. 1320, 319 US 763, 87 L.Ed. 
1714, rehearing denied 63 S.Ct. 659, 
818 U.S. 799, 87 L.Ed. 1163. 
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will not, in effect, be obtained against the sover- sented and only pursuant to the rules and condi- 

eign. 8 ® tions prescribed by congress. 88 Thus, where an 

officer or agent of the United States is sued with 
In a sense, the test of whether or not the action respect to a matter where he acted within the scope 

is one against the United States is whether defend- of valid authority validly conferred on him by the 

ant is sued individually or as an officer of the United States the suit is one against the United 

United States. 87 Where an officer is sued in his States. 40 An action to compel an officer to take 

official capacity and not individually, the action is governmental action or to direct him in the perform- 

m substance against the United States 38 and an of- ance of his official duties is one against the United 

ficer may be so sued only where congress has con- States; 41 but an action against an officer to compel 


30* X7.S —Larson v. Domestic & For¬ 
eign Commerce Corp , App DC. 69 
SCt. 1457. 337 US. 682, 93 L Ed 
1628. rehearing denied. 70 SCt. 31. 
338 US. 840. 94 LEd. 514. 

Specific relief against the govenu 
xnent is contrary to public policy — 
Larson v. Domestic A Foreign Com¬ 
merce Corp. supra. 

37. US —Larson v Domestic & For¬ 
eign Commerce Corp, App.DC. 69 
SCt 1457, 337 U.S 682, 93 LEd 
1628, rehearing denied 70 SCt 31, 
338 US. 840, 94 LEd. 514. 

38. U S.—Jeffries v Olesen, D.C.Cal. 

121 FSupp 463—Van Deman v. U 
S.. DCInd, 119 FSupp. 599. 

D C —Haskins Bros & Co v Morgen- 
thau. 85 F.2d 677. 66 App DC. 178, 
certiorari denied 57 S Ct 118. 299 
US. 588. 81 LEd. 433—Armstrong 
v Land. DC. 66 FSupp. 253. 

33. U.S —U S. ex rel Tnnler v. Ca- 
rusi. C.C A 3, 168 F 2d 1014—Perez- 
Perez ▼. Westmoreland, D C Cal, 

122 F.Supp 385 

40. US —State of N. M. v. Backer, 
CAN.M. 199 F 2d 426—Harper v 
Jones. CAOkl, 195 F 2d 705. cer¬ 
tiorari denied Jones v. Harper, 73 
S Ct 19. 344 U S 821, 97 L Ed 639 
—Krug v. Fox. CCA.NY. 161 F. 
2d 1013—Ainsworth v Barn Ball¬ 
room Co. CCAVa.. 157 F 2d 97— 
Noce v Edward E Morgan Co, C. 
CAArk. 106 F2d 746—Bell v. 
Hood. DC Cal. 71 FSupp. 813— 
Kennedy v. Public Works Adminis¬ 
tration. DCN.Y. 23 F.Supp. 771- 
Kirk v. Good, D.CMo., 13 F.Supp. 
1020. 

D.C—West Coast Exploration Co. v. 
McKay, C.A D.C., 213 F.2d 682, cer¬ 
tiorari denied 74 S.Ct. 850, 347 U.S. 
989, 98 LEd 1123 

Ariz—City of Phoenix v. Superior 
Court of Maricopa County, 175 P.2d 
811, 65 Ariz 139 

N.Y.—Von Hennig v. Clark, 76 NY. 
S 2d 350. 191 Misc. 261, affirmed 80 
N.Y.S.2d 727, 274 App.Div. 769. 
Order declaring premises off limits 
to military personnel 
Where commanding general was 
acting within scope of his authority 
in promulgating order declaring 
premises to be "off limits" to military 
personnel, action to enjoin enforce¬ 
ment of such order and to obtain an 


order rescinding such order was an 
action against the United States and 
could not be maintained in absence 
of government’s consent—Harper v 
Jones, CAOkl, 195 F 2d 705, certio¬ 
rari denied Jones v Harper. 73 S Ct 
19. 344 US 821, 97 LEd. 639—Ains¬ 
worth v. Barn Ballroom Co., C.C.A. 
Va, 157 F.2d 97. 

Court martial 

In action by air force officer 
against secretary of air force to en¬ 
join execution of court martial sen¬ 
tence that he be dismissed from serv¬ 
ice, where plaintiff contended that 
sentence had not become effective be¬ 
cause confirmed by judicial council 
rather than by president, trial court 
properly dismissed suit on ground 
that it was suit against officer of 
United States acting within scope of 
his authority—Stock v. Department 
of the Air Force, C.A.Va.. 186 F.2d 
968. 

An action against a warden of the 

United States penitentiary is in effect 
an action against the United States. 
—Innes v. Hiatt, DC.Pa., 57 F.Supp 
17. 

Assay Oflloa 

An action by Bank of Spain against 
Superintendent of United States As¬ 
say Office to recover silver which 
had been purchased by the United 
States from former government of 
Spain could not be maintained, since 
the Superintendent was entitled to 
immunity as an agent of the United 
States, especially where his acts were 
lawful —Banco de Espana v. Federal 
Reserve Bank of New York, C.CAN. 
Y.. 114 F 2d 438. 

Enforcement of Fair Labor Standards 
Act 

Action to enjoin conduct by officials 
in charge of enforcement of Fair La¬ 
bor Standards Act, when such con¬ 
duct was not in excess of authority 
conferred upon such officers, was suit | 
against Government, and could not be 
maintained.—Interstate Reclamation 
Bureau v. Rogers, D.C.Tex., 103 F. 
Supp. 205. 

Mine seizure 

Where plaintiff's mine was lawful¬ 
ly seized under War Labor Disputes 
Act and executive order issued pur¬ 
suant thereto, and government offi- j 
cers, in exercising possession over! 
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the mine property and operating it, 
were acting in their official capacity, 
an action to enjoin the officers from 
further interfering with plaintiff's 
operation of his own coal mine and 
to require them to return possession 
thereof was a "suit against the Unit¬ 
ed States'* and would fail, since Unit¬ 
ed States had not consented thereto. 
—Krug v. Fox, C.C AW.Va., 161 F.2d 
1013. 

Officers who ore integral part of gov- 

The immunity from suit on part of 
federal officers extends only to such 
individuals as are strictly public offi¬ 
cers and who are integral part of 
governmental agency in administra¬ 
tion of governmental functions. 

Ill—Sneeden v. Industrial Commis¬ 
sion, 10 N.E 2d 327, 366 111. 552, 
113 ALR. 1447. 

N.J—Mitchell v. Haines, 6 A.2d 680, 
17 N.J.Misc. 123. 

Suit to enjoin condemnation 
U.S—U. S. v. 385 Acres of Land in 
Milwaukee County, Wis, DCWis., 
61 F.Supp 746 

D.C.—Jasper v Sawyer, 205 F.2d 700, 
92 U.S.App.D.C. 94. 

Suit to enjoin payment of money 
D C.—Allen v. U. S., 154 F.2d 329, 81 
U.S App D.C. 63. 

41. US—Payne v. Fite, CATex., 
184 F 2d 977—Appalachian Electric 
Power Co v Smith, C.CA.Va., 67 
F 2d 451, certiorari denied 54 S Ct. 
458, 291 U.S. 674, 78 LEd. 1063— 
Callaway County Agr. Stabilization 
and Conservation Committee ▼. 
Missouri Agr Stabilization and 
Conservation Committee, D C.Mo., 
122 F.Supp. 641—Van Deman v. U. 
S., DC.Ind., 119 F.Supp. 599. 

DC.—Codray v. Brownell, 207 F.2d 
610, 92 U S.App.D.C. 112—Allen ▼. 
U. S., 154 F 2d 329. 81 U.S.App.D.C. 
53—Spriggs v. McKay, D.C., 119 
F.Supp. 232. 

Taxation 

(1) Proceedings in Surrogate's 
Court by accounting testamentary 
trustees to determine whether power 
of appointment given beneficiary by 
her deceased father’s will was valid¬ 
ly exercised must be dismissed for 
want of jurisdiction as against inter¬ 
nal revenue collectors made parties 
for sole purpose of attempting to 
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him to perform a ministerial duty which he is un¬ 
der a statutory obligation to perform is not a suit 
against the United States. 42 A suit against a sub¬ 
ordinate official for the purpose of securing a deter¬ 
mination binding on his superior as to a matter of 
governmental policy is in substance one against the 
United States. 48 

A suit against an officer is not a suit against the 
United States where the suit is with respect to a 
matter where the officer acted as an individual and 
not as an officer of the United States. 44 Where the 


officer’s powers are limited, his actions beyond those 
limitations are considered individual and not sover¬ 
eign actions, and a suit for specific relief with re¬ 
spect to such actions is not necessarily a suit against 
the United States. 45 Similarly, where the officer's 
conduct is authorized by statute, but the statute is 
unconstitutional generally or in connection with the 
specific facts, the officer's conduct is regarded as 
individual, not United States action and a suit 
against him for specific relief is not necessarily one 
against the United States. 46 Thus, where the of- 


control them In discharge of their 
official duties respecting assessment 
and collection of estate taxes —In re 
Slocum’s Estate. 81 N.Y.S.2d 120. 
192 Misc. 1026. 

(2) Declaratory judgment action 
directed against collector and com¬ 
missioner of internal revenue in their 
official capacities seeking to direct 
such defendants as to how they 
should perform their official duties in 
assessment and collection of income 
taxes, was. in effect, a “suit against 
the United States** which could not 
be maintained in absence of consent. 
—Wilson ▼. Wilson. C.C.A.S.C., 141 
F.2d 699. 

41 D C.—Codray v. Brownell, 207 F. 
2d 610, 92 USAppDC. 112—U. S. 
ex rel. Warren v. Ickes, 73 F.2d 
844, 64 App D.C. 27. 

Payment of voucher 
U.S —Miguel v. McCarl, App D.C., 54 
S.Ct. 465, 291 U.S. 442, 78 L Ed 
901. 

43. U.S.—Rogers v. Skinner, C A. 
Tex., 201 F.2d 621—Payne v. Fite, 
C.A.T6X, 184 F.2d 977. 

44. U.S —Larson v. Domestic ft For¬ 
eign Commerce Corp.. App.D.C, 69 
SCt. 1457. 337 U.S. 682. 93 L Ed. 
1628. rehearing denied 70 S.Ct. 31, 
338 U S. 840, 94 L Ed. 514. 

D C.—Thompson v. Deal, 92 F.2d 478, 
67 App.D.C. 327. 

45. U.S.—Larson v. Domestic ft For¬ 
eign Commerce Corp, App DC., 69 
SCt 1457. 337 U.S. 682, 93 L Ed. 
1628, rehearing denied, 70 S.Ct 31, 
338 U.S 840, 94 L Ed. 614—State of 
N. M. v Backer, C A.N M., 199 F.2d 
426—Krug v. Fox, C.C.A.W.Va, 161 
F.2d 1013—Ainsworth v. Barn Ball¬ 
room Co, CC.A.Va.. 157 F.2d 97— 
Jonco Aircraft Corp. v. Franklin, 
DC Tex, 114 F.Supp 392, reversed 
on other grounds Franklin v. Jonco 
Aircraft Corp. 74 S.Ct 126, 346 
U.S. 868, 98 L Ed. 878—Noce v. Ed¬ 
ward E. Morgan Co., C.C A Ark., 106 
F.2d 746—Bell v. Hood, DC Cal., 71 
F.Supp. 818—State of Wyoming v. 
Franks, D.C.Wyo., 58 F.Supp 890 
—State of Oklahoma ex rel. Phil¬ 
lips v. Guy F. Atkinson Co., DC. 
Okl, 87 F.Supp. 93, affirmed 61 S.Ct. 


1060, 313 U S. 508, 85 L.Ed. 1487— 
Spang v. Roper, D.C.Pa., 13 F. 
Supp. 840, vacated on other 
grounds. C.C.A, Gossnell v. Spang, 
84 F 2d 889, certiorari denied Spang 
v Gossnell. 57 S.Ct 233, 299 U.S. 
605, 81 LEd 446 

DC—Township of Franklin, Somer¬ 
set County, N. J, v Tugwell, 85 
F.2d 208, 66 App.D.C 42—Air 

Transport Ass'n of America v. 
Brownell, D.C., 124 F Supp. 909. 
Nev—Brooks v. Dewar, 106 P.2d 755, 

60 Nev. 219. certiorari granted 61 
S.Ct 738, 312 US. 674. 86 LEd. 
1115, reversed on other grounds 

61 SCt. 979, 313 U.S. 354, 85 LEd. 
1399. 

The secretary of agriculture is a 
person, and if by affirmative act he 
exceeds his lawful authority or 
threatens to do so, to injury of es¬ 
tablished rights, he may be enjoined, 
since m such circumstances he is not 
truly representing the government. 
U.S—U. S Dept, of Agriculture v. 

Hunter, C.A Tex . 171 F 2d 793. 

D.C—Publicker Industries v. Ander¬ 
son, D C , 68 F Supp. 532. 

Postmaster 

In action to restrain postmaster, 
in his individual capacity, from do¬ 
ing acts which, allegedly, he had no 
lawful authority to do, postmaster 
was not sued as, or because he was, 
an officer of government, but as an 
individual, and court was not ousted 
of jurisdiction because postmaster 
asserted authority as such officer, and 
to make out his defense, postmaster 
was required to show that his au¬ 
thority was sufficient in law to pro¬ 
tect him.—Jeffries v. Olesen, DC.Cal., 
121 F.Supp. 463. 

Postal rates 

Where complaint alleged that post¬ 
master general had exceeded his stat¬ 
utory authority in promulgating new 
schedule of increased parcel post 
zone rates, action against postmaster 
general. Individually, to enjoin en¬ 
forcement of such Increased rates 
was a suit against the Individual offi¬ 
cial, and not a “suit against the Unit¬ 
ed States" to which the United States 
had not consented.—Doehla Greeting 
Cards, Inc. v. Summerfield, D.C.D.C., 
116 F.Supp. 68. 


Bent control 

Action by landlord for declaratory 
judgment that premises were decon¬ 
trolled and to enjoin area rent direc¬ 
tor from fixing maximum rents, on 
ground that director was acting ultra 
vires, was not subject to dismissal as 
suit against United States—Koepke 
v. Fontecchio, C.ACal. 177 F.2d 125. 
Water righto 

Where complaint by riparian own¬ 
ers whose lands were located on riv¬ 
er below dam constructed under fed¬ 
eral reclamation laws charged that 
officials of the bureau of reclamation, 
in withholding water from plaintiffs' 
use and threatening to do so, were 
exceeding any powers granted to 
them by acts of congress, neither 
United States nor secretary of in¬ 
terior was an indispensible party, and 
action was not a “suit against the 
United States.**—Rank v. Krug, D.C 
Cal, 90 F Supp. 773. 

Removal from office 

A suit against board of governors 
of federal reserve system to enjoin 
an order of the board removing pe¬ 
titioners from office as directors of 
national bank was not a “suit against 
the United States'* which could not 
be maintained m absence of govern¬ 
ment's consent to be sued—Agnew 
v. Board of Governors of Federal Re¬ 
serve System, 153 F 2d 785, 80 U S 
App.DC. 377, reversed on other 
grounds 67 S.Ct 411, 329 U.S. 441, 91 
LEd. 408. 

Change In plans and specifications 

Where levee was to be constructed 
under federal Flood Control Act, if 
revised plans and specifications under 
which contract was to be let were 
materially different from ones on 
which hearing was held, government 
officer in charge of the matter would 
be attempting to act beyond his stat¬ 
utory authority and therefore an ac¬ 
tion for Injunction was one essential¬ 
ly against the officer in charge of the 
matter rather than against the gov- 
ment which had not consented to be 
sued.—Barr v. Rhodes, D.C.Ky„ 85 F 
Supp. 223. 

4a U S.—Larson v. Domestic ft For¬ 
eign Commerce Corp., App.D.C., 69 

S.Ct 1457, 837 U.S. 682, 93 L.Ed. 

1628, rehearing denied 79 S.Ct 81, 
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ficer commits or threatens to commit a tort under 
the command or authority of an unconstitutional 
statute, the United States is not an indispensable 
party. 47 

It has been held that it is only where the officer’s 
conduct is unauthorized or the grant of authority is 
unconstitutional that specific relief may be granted 
against the officer. 48 A claim of error in the exer¬ 
cise of a power does not suffice ; 48 and the fact that 
the officer’s conduct is tortious or unlawful does 
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not mean that it is unauthorized or beyond the scope 
of his authority. 50 Thus, it has been held that the 
fact that the officer’s taking, holding, or interfering, 
or threatening to take, hold, or interfere with plain¬ 
tiff’s property is tortious and wrongful will not pre¬ 
vent his conduct from being that of the sovereign so 
that a suit against him for specific relief is an action 
against the United States, 51 and, in such case, it is 
only where the wrongful holding constitutes an un¬ 
constitutional taking of property without just com- 


S38 U.S. 840. 94 LEd. 614—State 
of N. M. v Backer. CA.N.M. 199 
F.2d 426—-Krug v. Fox. CCAW 
Va.. 161 F 2d 1013—Ainsworth v 
Barn Ballroom Co . C.C A.Va. 157 
F 2d 97—State of Oklahoma ex rel 
Phillips v Guy F Atkinson Co. 
DC.OkI, 37 FSupp. 93. affirmed 61 
S.Ct 1050. 313 U.S. 508. 85 L Ed 
1487—Duke Power Co. v. Green¬ 
wood County, D C S.C, 19 F Supp 
932. affirmed. CCA. 91 F2d 665. 
affirmed 58 SCL 306. 302 US. 485. 
82 LEd 381 

DC—Lincoln Flee. Co v. Knox. D. 
C. 77 F Supp. 444, affirmed 68 S CL 
1510, 334 U.S. 841, 92 LEd. 1765— 
Lincoln Elec. Co. ▼. Knox, D.C, 56 
F.Supp 308. 

Renegotiation of oontrada 

Where electric company brought 
action against secretary and under¬ 
secretary of Navy to enjoin enforce¬ 
ment of Renegotiation of Contracts 
Act on ground that act in such form 
was unconstitutional, the action was 
against the officers, and the United 
States was not a necessary party to 
the action, and hence action would 
not be dismissed on ground that it 
was in legal effect against the Unit¬ 
ed States, which had not consented 
to be sued.—Lincoln Elec. Co. v. 
Knox, supra. 

National Industrial Recovery Act 

Suit to enjoin United States attor¬ 
ney from enforcing penalties under 
National Industrial Recovery Act for 
violating Administrator's unconstitu¬ 
tional orders was not suit against 
United States, since defendant, in 
attempting to enforce penalties, 
would lack constitutional sanction 
as officer and would be acting as in¬ 
dividual.—Hart Coal Corporation v. 
Sparks, DC.Ky., 9 F.Supp 825. 

Change In plans and specifications 

If the Flood Control Act should be 
construed as giving government offi¬ 
cer in charge of construction of 
levee the right to let contracts on 
plans and specifications materially 
different from the one considered on 
the hearing held in court* the act 
would be invalid and therefore an 
action for Injunction was one essen¬ 
tially against the officer in charge 
of the matter rather than against 
the government which had not con¬ 


sented to be sued—Barr v Rhodes, 
D.C Ky.. 35 F Supp 223. 

47* U S.—Mine Safety Appliances 
Co. v. Forrestal. App DC, 66 S Ct 
219, 326 US 371, 90 LEd. 140. 

Trespass 

An officer cannot justify a trespass 
against a person's property by invok¬ 
ing the command of an unconstitu¬ 
tional statute; under such circum¬ 
stances. the tort becomes the officer's 
individual responsibility and the gov¬ 
ernment is not held to have sufficient 
interest m the controversy to be con¬ 
sidered an indispensable party. 

U S —Mine Safetv Appliances Co v. 
Forrestal, App DC. 66 S Ct. 219, 
326 US 371, 90 LEd 140. 

D C —American Dredging Co. v 
Cochrane, 190 F.2d 106, 89 U S App. 
D.C. 88. 

48. U.S —Larson v Domestic & For¬ 
eign Commerce Corp , App D C , 69 
SCt. 1457, 337 US. 682. 93 L.Ed 
1628, rehearing denied 70 S CL 31, 
338 U.S 840. 94 LEd. 514 

DC—Fay v. Miller, 183 F.2d 986. 87 
U S.App D C 168. 

Tort or violation, of state law 

A restraint may be obtained 
against conduct of government offi¬ 
cial without the presence of the 
United States if the officer is acting 
beyond his delegated power or if the 
statute or order conferring power on 
officer to act m sovereign's name is 
unconstitutional or otherwise invalid, 
but not if officer’s acts are merely 
tortious or m violation of state law 
—State of N. M. v Backer, C.A.N.M, 
199 F.2d 426. 

Clear disregard of law or eonstita- 
tional rights 

Arm of court should never be in¬ 
terposed against executive officer of 
national government without evi¬ 
dence of clear disregard of law or 
constitutional rights —Stewart v. 
National Surety Co, DC Pa.. 1 F. 
Supp 972. 

49. US —Larson v. Domestic & For¬ 
eign Commerce Corp., AppD.C., 69 
SCt. 1457, 337 U.S. 682, 93 LEd 
1628, rehearing denied, 70 SCt. 31, 
338 U S. 840, 94 L Ed. 514—Andrews 
v. White, D C.Tenn., 121 F.Supp. 
570. 

D.C.—American Dredging Co. v. 
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Cochrane, 190 F.2d 106, 89 U.S.App. 
D.C. 88. 

50. U S.—Larson v. Domestic & For¬ 

eign Commerce Corp, App.D.C., 69 
SCt. 1457, 337 US 682, 93 L.Ed. 
1628, rehearing denied 70 SCt. 31, 
338 US 840. 94 LEd 514—Hud¬ 
speth County Conservation and 
Reclamation Dist No 1 v. Rob¬ 
bins, C A.Tex, 213 F.2d 425, cer¬ 
tiorari denied 75 S.CL 66. 348 US 
833, 99 L Ed.-- 

Normal rules of agency 

Where actions of an officer of the 
United States do not conflict with 
terms of Ihs valid statutory author¬ 
ity, they are actions of the United 
States, regardless of whether they 
are tortious under general law. If 
they would be regarded as actions of 
a private principal under normal 
rules of agency; and a government 
officer is not thereby necessarily im¬ 
munized from liability, if his action 
is such that a liability would be im¬ 
posed by general law of torts, but 
the action itself cannot be enjoined 
or directed, since it is also the action 
of the sovereign—Larson v. Domes¬ 
tic & Foreign Commerce Corp, App. 
DC, 69 SCL 1457, 337 US. 682, 93 
LEd 1628. rehearing denied, 70 SCt. 
31, 338 US. 840, 94 LEd. 614—An¬ 
drews v. White, D C.Tenn., 121 F. 
Supp. 570 

51. U.S —Larson v. Domestic A For¬ 
eign Commerce Corp., AppD.C., 69 
SCt 1457, 337 US 682, 93 L.Ed. 
1628, rehearing denied 70 S.CL 31, 
338 US 840, 94 LEd. 614—Hud¬ 
speth County Conservation and 
Reclamation Dist No. 1 v. Rob¬ 
bins, C.A.Tex, 213 F.2d 425, cer¬ 
tiorari denied 75 SCL 56, 348 US 

833, 99 LEd. - —Andrews v. 

White, DC.Tenn., 121 F.Supp. 570. 

Possession of property 
As the United States can hold pos¬ 
session of its property only by means 
of its officers or agents, and that as 
to allow them to be dispossessed by 
suit would enable parties always to 
compel It to litigate its rights, there¬ 
fore, when the pleadings or the 
proofs disclose that its possession is 
assailed, the Jurisdiction of the court 
ought to cease.—Carr v. U. S., Col., $s 
U.S. 433, 25 L.Ed. 209. 
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pensation that suit for specific relief may be main¬ 
tained against the officer without joining the United 
States as a party. 62 On the other hand, there is au¬ 
thority that a suit to obtain the possession and 
enjoyment of property or to prevent interference 
therewith against officers of the United States who 
unlawfully obtained or unlawfully hold the property 
or are unlawfully interfering in its possession and 
enjoyment is not a suit against the United States, 63 
although the officers hold the property under the 
claim that it is the property of the United States and 
the record title to the property is in the United 
States. 64 

The fact that the suit against the officer may be 
regarded as one against him as an individual rather 
than as an officer, as where he acted beyond his 
authority or under an unconstitutional grant of au¬ 
thority, does not necessarily mean that the suit is 
not one against the United States or that the United 


States is without such an interest in the suit as to 
be an indispensable party. 66 Such a suit is one 
against the government or at least one in which the 
United States is an indispensable party where the 
relief sought is against the government, 66 as where 
the relief requested cannot be granted by merely 
ordering the cessation of the conduct complained of 
but requires affirmative action by the sovereign or 
the disposition of unquestionably sovereign prop¬ 
erty, 67 or where the judgment would expend itself 
on the public treasury or domain or interfere with 
the public administration. 63 

As a general rule, a suit against an officer of the 
United States is one against the United States or 
one to which the United States is an indispensable 
party where the object of the suit is to compel 
specific performance of a contract with the United 
States 59 or to compel the United States to make a 


51 U.S.—Larson v. Domestic & For¬ 
eign Commerce Corp, App DC. 69 
S.Ct. 1457. 337 US. 682. 93 LEd 
1628. rehearing denied, 70 S.Ct. 31. 
338 U.S. 840. 94 L.Ed. 614. 

53. US—Land v. Dollar, App DC., 
67 S Ct. 1009, 330 U.S 731, 91 L Ed 
1209—Blondet v. Hadley. CCA. 
Puerto Rico, 144 F.2d 370—Berger 
v. Ohlson, C.C AAlaska, 120 F.2d 
56—Correa v. Barbour, CCA Puer¬ 
to Rico, 71 F 2d 9—Lord Mfg Co v. 
Collisson, D C.Pa,, 62 F.Supp. 79. 
D.C—Land v. Dollar, 190 F.2d 623, 
89 U S.App.D C. 38, vacated on oth¬ 
er grounds 73 S Ct 7, 344 U S. 806, 
97 L Ed 628—Ickes v. Fox, 85 F.2d 
294, 66 App.D.C 128, affirmed 57 
S.Ct. 412, 300 U S. 82. 81 L Ed 525, 
rehearing denied 67 S.Ct. 504, 300 
US. 640, 81 LEd 888—Ickes v. 
Parks, 85 F.2d 294, 66 App D C 128, 
affirmed 57 SCt. 412. 300 U.S 82. 
81 L.Ed. 525, rehearing denied 57 
S.Ct. 504, 300 US. 640, 81 L.Ed 
888—Ickes v Ottmuller, 85 F.2d 
294, 66 App.DC. 128, affirmed 57 
S Ct. 412, 300 U S 82, 81 L Ed. 525, 
rehearing denied 57 S.Ct. 504, 300 
U.S. 640, 81 LEd. 888. 

Alaska.—Berger v. Ohlson, 9 Alaska 
389. 

Bights under general law 

A suit involving right to posses¬ 
sion or enjoyment of property under 
general law brought against defend¬ 
ants claiming as officers or agents 
of the sovereign is maintainable over 
objection that it is a suit against the 
United States.—Land v. Dollar, App. 
D.C., 67 S.Ct. 1009, 230 U.S. 731. 91 
L.Ed. 1209. 

Sjeotmsat may be brought against 
an officer or agent of the United 
States who is in possession of the 
demanded premises.—U. S. v. Lee, l 


S.Ct. 240, 106 U.S. 196, 27 L.Ed. 171— 
66 C.J. p 1410 notes 48—50. 

5A US.—Dollar v. Land, App.DC, 
67 S Ct. 1009, 330 U S. 731, 91 L Ed 
1209. 

Alaska.—Berger v. Ohlson, 9 Alaska 
389. 

55. US —Mine Safety Appliances 
Co. v. Forrestal, App.D.C, 66 S Ct 
219, 326 U.S. 371. 90 L.Ed 140 

56. U.S.—Larson v. Domestic & For¬ 
eign Commerce Corp., App D C.. 69 
SCt. 1457, 837 U.S. 682. 93 LEd. 
1628, rehearing denied 70 S Ct 31, 
338 U S. 840, 94 L Ed 614—Kirk v. 
Good. D.C Mo, 13 F.Supp 1020. 

DC—Lincoln Elec. Co. v. Knox. D. 
C, 77 F.Supp. 444, affirmed 68 S. 
Ct. 1510, 334 U.S. 841, 92 L Ed. 1765 
—Lincoln Elec. Co. v. Knox, D.C., 
56 F Supp. 308. 

N.H—Eastern Grain Co. v. Currier, 
103 A.2d 84, 98 N H 495. 

57. US —Larson v Domestic & For¬ 
eign Commerce Corp., App DC, 69 
S.Ct. 1457, 337 US. 682, 93 LEd. 
1628, rehearing denied 70 S.Ct. 31, 
338 US. 840, 94 LEd. 514—Walter 
P Villere Co. v. Blinn, C.C.A.La., 
156 F.2d 914. 

D.C —American Dredging Co. v. 
Cochrane, 190 F.2d 106, 89 U.S. 
App.D.C. 88. 

58. U.S.—Land v. Dollar, App.D.C., 
67 S.Ct. 1009, 330 U.S. 731, 91 L.Ed. 
1209. 

Utah.—In re Bear River Drainage 
Area, 271 P.2d 846, 2 Utah 208. 
Control of government policies 
Court does not have jurisdiction to 
direct or control policies of United 
States by suit against official, and 
such suit, though in form a suit 
against an Individual, is in fact a suit 
against United States and cannot be 
maintained without consent of Unit¬ 
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ed States.—Payne v. Fite, CATex, 
184 F 2d 977. 

59. DC.—U. S. ex rel. Shoshone Irr. 
Dist v. Ickes. 70 F.2d 771, 63 App. 
D C. 167, certiorari denied 55 S Ct 
82. 293 US. 571, 79 LEd. 670— 
Guiberson v. Larson. DC, 103 F. 
Supp. 578—Lincoln Elec. Co v 
Knox. D C., 77 F Supp 444, affirmed 
68 SCt. 1510, 334 U.S 841, 92 LEd 
1766. 

Suit to enjoin cancellation of con¬ 
tract 

In suits to enjoin postmaster gen¬ 
eral individually from enforcing or¬ 
der annulling air mail contracts, 
equity is powerleSs to afford relief, 
since suits were in effect against gov¬ 
ernment 

U S.—Transcontinental A Western 
Air v. Farley. CAN.Y, 71 F 2d 
288, certiorari denied 55 S.Ct. 119, 

293 U.S. 603, 79 L.Ed. 695. 

D.C—Boeing Air Transport v. Far¬ 
ley, 76 F 2d 765, 64 App D C 162, 
followed in Pennsylvania Airlines 
v. Farley. 75 F.2d 769. 64 App DC. 
166, certiorari denied Pacific Air 
Transport v. Farley, 55 SCt. 637, 

294 U.S. 728, 79 LEd. 1258. 

Belli statement in employment 

The United States was the “real 
party in interest*' in suit by discharg¬ 
ed employee of work projects admin¬ 
istration seeking reinstatement and 
assessment of damages against W.P. 
A administrator, on issue whether 
state court had jurisdiction of suit, 
since compliance with a decree order¬ 
ing administrator to rehire employee 
would necessarily require govern¬ 
ment to accept continuance of servic¬ 
es and would impose an obligation to 
pajr for such services out of federal 
funds and would affect the pecuniary 
interests of the United States.—Par- 
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contract,* 0 or to compel the payment of money 
from the United States treasury, 61 or to hand over 
to plaintiff property which the United States claims 


to own, 62 or to prevent the United States from using 
property which it owns or claims to own. 63 Where 
the United States admittedly has title to property, a 


ry t. Delaney. 87 N.K2d 249. 810 
Maas. 107. 

60. D.C.—International Trading 

Corp v. Edison, AppDC., 109 F. 
2d 825 t certiorari denied 60 S Ct 
1099. 310 US. 662. 84 LEd. 1417. 

61. U.S.—R. F. C. v. MacArthur Min. 
Co.. C.A Mo. 184 F.2d 913. certio¬ 
rari denied 71 S.Ct. 605. 340 U.S. 
943. 95 I* Ed 681. rehearing denied 
71 S.Ct. 734. 341 U S. 917. 95 L>.Ed. 
1352—Atlantic Meat Co v. R. F. C.. 
C.C A.Mass . 166 F 2d 61—Fletcher 
v Veterans Administration. D C 
Mich. 103 F.Supp. 664—New York 
Technical Institute of Md. v. Lim¬ 
burg. D.C Md . 87 F.Supp 308. 

DC.—Lincoln Elec. Co v Knox. D 
C. 77 F.Supp. 444. affirmed 68 S Ct. 
1510. 334 US. 841. 92 LEd. 1765. 
Action to enjoin Interference with 
payments 

(1) The United States was an in¬ 
dispensable party to action to enjoin 
secretary of navy or war from di¬ 
recting government disbursing offi¬ 
cers to withhold money due plaintiff 
on contracts with United States in 
order to offset government's loss due 
to excessive profits allegedly received 
by plaintiff on other war contracts 
even though Renegotiation of War 
Contracts Act under which secretary 
proposed to act might be unconsti¬ 
tutional. and, since United States 
has not consented to be sued in dis¬ 
trict court in such proceeding, com¬ 
plaint was properly dismissed 

U S —Mine Safety Appliances Co v 
Forres tal, AppDC. 66 S Ct. 219. 
326 U S 371, 90 L.Ed 140 
DC.—Lord Mfg Co. v. Stimson, D.C., 
73 F Supp. 984. 

(2) Where balances certified by 
general accounting office were made 
conclusive on executive branch by 
statute, and that office allegedly de¬ 
termined that school owner had been 
overpaid on tuition contract with the 
United States under the Servicemen's 
Readjustment Act and veterans' ad¬ 
ministration officers withheld tuition 
on subsequent contract to offset 
claimed overpayment, and owner 
sought to enjoin regional office man¬ 
ager and others from interfering 
with payments under second contract 
and to have court fix surety bond to 
secure any claim government might 
have against school owner, action 
was in effect one against the United 
States rather than against its offi¬ 
cers alone and could not be main¬ 
tained.—Burkley v. U. S.. CA.I11, 
185 F.2d 267. 

Payment or tax under uaooastitutioiu 
al statute 

(1) Suit against secretary of treas¬ 
ury, treasurer, and comptroller gen¬ 


eral in their official capacities to 
compel return to processors of proc¬ 
essing taxes paid pursuant to uncon¬ 
stitutional statute was in effect a 
"suit against the United States." to 
which United States was "necessary 
party," and therefore could not be 
maintained where United States had 
not consented to be sued —Haskins 
Bros & Co. v. Morgenthau, 85 F.2d 
677. 66 App.D.C 178, certiorari denied 
67 S.Ct. 118, 299 US 588. 81 L.Ed. 
433. 

(2) Where payments by cotton pro¬ 
ducers, who exceeded their allotment, 
for tax exempt allotment certificates 
under unconstitutional statute had 
been covered into treasury of United 
States before institution of suit for 
recovery of payments, the suit was a 
"suit against the United States" 
which could not be maintained with¬ 
out the government’s consent—Rob¬ 
inson v. Deal, 145 F.2d 382, 79 U.S. 
AppDC. 241, certiorari denied 65 S. 
Ct. 686, 324 U S. 850, 89 L Ed. 1410 

62. D.C.—Lincoln Elec. Co. v. Knox, 

DC., 77 F.Supp. 444, affirmed 68 S 

Ct 1510, 334 US. 841, 92 LEd 

1765 

Property acquired under unconstitu¬ 
tional statute 

| An action against the secretary of 
agriculture in his official capacity, to 
enjoin the taking of any steps to 
lease certain lands acquired from 
plaintiffs under an alleged unconsti¬ 
tutional statute, and to adjudge that 
plaintiffs are legal owners of the 
land and entitled to an accounting 
from the United States for the use 
thereof, was an “action against the 
United States,” brought without its 
consent, and could not be maintained. 
—Young v Anderson, 160 F 2d 225, 
81 US App.D.C. 379. certiorari denied 
67 SCt. 1316. 331 US. 824, 91 LEd. 
1840, rehearing denied 67 S.Ct. 1531, 
331 U.S. 868, 91 LEd 1871. 

Proprietary or possessory Interest la 
fund 

Where United States has any pro¬ 
prietary or possessory interest in 
fund in possession of United States 
or its officers, any proceeding to es¬ 
tablish rights in such fund is "suit 
against United States," and United 
States is "necessary party" thereto, 
and hence such proceeding cannot be 
maintained unless United States has 
consented to be sued.—Stitzell Weller 
Distillery v. Wallace, D.C.DC., 30 F. 
Supp 1010, affirmed Stitzel-Weller 
Distillery v. Wickard, 118 F.2d 19, 73 
AppDC. 220. 

Silver purchased by United States 

A suit by Bank of Spain against 
superintendent of United States as¬ 
say office to recover silver which had 
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been purchased by United States 
from former republican government 
of Spain, and which was physically 
located at the assay office, was in ef¬ 
fect a suit against United States of 
which district court could not assume 
jurisdiction or grant any relief, 
where United States had not consent¬ 
ed to be sued.—Banco de Espana v. 
Federal Reserve Bank of New York, 
DC NY, 28 F Supp. 958, affirmed 
114 F 2d 438. 

Reservation of mineral rights 

Where it was alleged by farm pur¬ 
chasers that provisions in quitclaim 
deeds from the United States, by the 
secretary of agriculture, through the 
farm security administration reserv¬ 
ing mineral, oil and gas rights were 
unlawful under later statutes, action 
to remove alleged clouds upon title 
could not be maintained without the 
United States as a party, if it had 
consented to be sued, and court could 
not reform deeds or cancel reserva¬ 
tions or direct execution of new quit¬ 
claim deeds by the secretary, in ac¬ 
tion against secretary and depart¬ 
ment alone, if United States had 
not consented to be sued —U. S. Dept 
of Agriculture v. Hunter, C.A.Tex, 
171 F.2d 793. 

Child coin 

Suit against a secret service agent 
individually to recover a gold coin 
allegedly wrongfully taken from 
plaintiff by defendant while acting 
beyond and outside of the scope of 
his statutory authority was a "suit 
against the United States" and could 
not be maintained without its con¬ 
sent, since coin was m the possession 
of United States under claim of own¬ 
ership, and affirmative action by 
United States would be required in 
order to grant the relief requested.— 
Stack v. Strang, DCNY., 94 F.Supp. 
54, reversed on other grounds 191 F. 
2d 106. 

Surplus army post 

An action to enjoin government 
officials from transferring an army 
post which had been declared surplus 
by the war department to certain 
parties and to order the transfer of 
such property to plaintiff was a 
"suit against the United States*' and 
hence was not maintainable without 
waiver of sovereign immunity, since 
to grant relief sought would require 
an order for transfer of properties, 
entire title and interest in which was 
in the United States.—O’Harra v. 
Littlejohn. D.C.D.C., 69 F.Supp. 274. 

63. U.S.—U. S. v. Taylor's Oak 

Ridge Corp., DC.Tenn., 89 F.Supp. 

28. 

D.C.—Lincoln Elec. Co. v. Knox, D 

CL, 77 F.Supp. 444, affirmed 63 S. 
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suit against an officer to compel a conveyance of 
the property or to enjoin its disposition, the adverse 
claims being based on an allegedly superior equity 
or on rights arising under statute, is a suit to which 
the United States is an indispensable party. 64 

On the other hand it has been held that where, 
pursuant to statute or contract, property formerly 
owned by the United States has vested in plaintiff, 
an action to compel an officer to execute a proper 
conveyance 66 or to prevent him from interfering 
with plaintiff’s ownership 66 is not an action against 
the United States, nor is the United States an in¬ 
dispensable party thereto. 67 A proceeding to attach, 
garnish, or otherwise reach funds in an officer’s 


possession or under his control by reason of his 
governmental position has been held to be a suit 
against the United States. 68 A suit to obtain pos¬ 
session of an office has been held to be in substance 
a suit against the United States. 68 A suit against 
the alien property custodian or the attorney gen¬ 
eral as his successor with respect to a transaction 
arising under the Trading with the Enemy Act has 
been held to be in substance a suit against the 
United States. 70 

The mere fact that agents or instrumentalities 
of the United States do its work does not entitle 
them to the government’s immunity from suit. 71 A 
department of the United States government is not 


Ct 1510, 334 U.S. 841, 92 L.Ed 
1765. 

Action, to enjoin rale to another 
An action to enjoin general serv¬ 
ices administrator from selling ma¬ 
chinery owned by United States to 
another than plaintiff, to whom war 
assets administration had contracted 
to sell machinery was a suit against 
United States.—Guiberson v. Larson. 
D C.D.C., 103 F.Supp. 678. 

3*essee of transportation equipment 
owned by government, upon proper 
termination of lease, has no capacity 
to sue in an attempt to control the 
disposition of such property, and. 
even if lessee did have right to sue. 
the suit would, in effect, be one 
against the sovereign which could not 
be maintained without its consent.— 
Phillips Petroleum Co. v. Johnson. D. 
C.D.C., 71 F.Supp. 791. 

A suit brought by former owner 
of barge to compel return of barge 
to him pursuant to statute regard¬ 
ing disposition of such vessels ac¬ 
quired through purchase or requisi¬ 
tion by United States and no longer 
needed in public service was a “suit 
against United States*' and hence a 
suit wherein doctrine of sovereign 
immunity could be invoked, notwith¬ 
standing fact that suit was brought 
against members of maritime board 
and secretary of navy individually 
as well as in their official capacities. 
—American Dredging Co. v. Coch¬ 
rane. 190 F.2d 106. 89 USAppD.C. 
88 . 

61 U.S—Land v. Dollar. AppD.C.. 
67 S.6t 1009. 330 U.S 731, 91 L Ed. 
1209 

DC—Seiden v. Larson. 188 F.2d 661, 
88 U S App.D.C. 258, certiorari de¬ 
nied 71 S Ct. 1017, 341 U.S. 950. 95 
L.Ed. 1373. 

US—Hunter v. U. S. Dept of 
Agriculture, D.C.Tex., 69 F.Supp. 
877. 

68 . U.S.—Ickes v. Fox, AppD.C., 57 
S.Ct 412. 300 U S. 82, 81 L Ed. 525. 
rehearing denied 67 SCt. 504, 300 
U.S. 840, 81 JLEd. 888—Ickes v. 


Parks. App.D.C.. 57 S.Ct. 412, 300 
U.S 82, 81 L Ed 525. rehearing de¬ 
nied 57 S.Ct 504, 300 U.S. 640, 81 
L Ed. 888—Ickes v. Ottmuller. App 
DC, 67 SCt. 412, 300 US. 82. 81 
L Ed 525, rehearing denied 57 S.Ct. 
504, 300 U S. 640, 81 L Ed. 888. 

67. U.S.—Ickes v. Fox. AppDC., 67 
S.Ct. 412. 300 U.S. 82. 81 LEd 525. 
rehearing denied 57 S Ct. 604. 300 
US. 640, 81 LEd. 888—Ickes v 
Parks, AppDC. 57 SCt 412, 300 
U.S. 82. 81 L Ed. 525, rehearing de¬ 
nied 57 S.Ct. 504, 300 U.S. 640, 81 
L Ed. 888—Ickes v. Ottmuller. App 
D.C, 67 SCt. 412, 300 U.S. 82. 81 
L Ed. 525, rehearing denied 57 S.CL 
504, 300 U.S. 640, 81 L Ed. 888. 

68. NH—Eastern Gram Co. v. Cur¬ 
rier. 103 A.2d 84, 98 N.H. 495. 

69. U S.—Curran v. Higgiston, D.C. 
Mass., 18 F.Supp. 969. 

70. U.S —Cummings v. Deutsche 

Bank und Disconto-Gesellschaft, 
AppDC. 67 SCt. 359, 300 US 115, 
81 LEd 545—Uthes v. Brownell. 
D.C.N.J, 118 F.Supp. 563—Panatech 
Corp. v. Carl Zeiss, Inc., D.C N.T, 
110 F.Supp. 664—Heyden Chemical 
Corp. v Clark. D.C NY., 85 F.Supp. 
949—Iwazo Yamashita v. Clark, D 

C. Hawaii, 76 F.Supp 51—Kaname 
Fujino v. Clark. DC Hawaii, 71 F 
Supp 1, affirmed 172 F2d 384, cer¬ 
tiorari denied 69 S.Ct. 1512. 337 U. 
S 937, 93 L Ed 1743, rehearing de¬ 
nied 70 SCt. 34. 338 U.S. 839, 94 
LEd. 613—Standard Oil Co., New 
Jersey, v. Markham, DC.N.Y., 67 F 
Supp, 332—U S v. The San Leon¬ 
ardo, D.C N.Y, 51 F Supp 107, mo¬ 
tion to vacate denied 71 F.Supp 

I 852—The Pietro Campanella. D.C. 
Md, 47 FSupp. 874—Sorenson v. 
Sutherland, D.C.N.Y., 27 F.Supp. 44, 
reversed on other grounds, C.C.A., 
109 F.2d 714, affirmed 61 S.Ct 326, 
311 US. 494, 86 L.Ed. 297—Becker 
Steel Co. of America v. Cummings, 

D. C.N.Y., 16 F.Supp. 601. 

D.C.—Codray v. Brownell, 207 F.2d 
610, 93 U.S.App.D.C. 112, certiorari 
denied 74 S.Ct. 428, 347 US. 903. 
98 L.Ed. 1062—Pflueger v. U. S., 
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121 F 2d 732, 73 App.D.C. 364, cer¬ 
tiorari denied 62 SCt. 98. 314 U.S. 
617, 86 LEd 497—Cummings v. 
Hardee. 102 F.2d 622, 70 AppDC. 
18. certiorari denied Hardee v 
Murphy. 69 S Ct. 1033. 307 U.S. 637, 
83 L Ed. 1518. 

65 C.J. p 1407 note 94. 

Proceeds In treasury 

Where statutory deduction from 
alien property returned to former en¬ 
emy owners were deposited in nation¬ 
al bank which unlawfully pledged 
assets to secure deposits and alien 
property custodian sold pledged as¬ 
sets to satisfy bank's indebtedness 
and deposited proceeds in United 
States treasury, suit against attorney 
general as successor alien property 
custodian to recover proceeds of the 
pledge was a "suit against the United 
States'* which could not be maintain¬ 
ed without the government's consent. 
—Cummings v. Hardee. 102 F.2d 622. 
70 App D C. 18, certiorari denied Har¬ 
dee v Murphy, 59 S.Ct 1033, 307 U S 
637, 83 L Ed. 1518. 

71- US —Keifer & Keifer v. R F. C, 
Neb. 59 SCt. 516, 306 US. 381, 83 
LEd. 784—Prato v. Home Owners' 
Loan Corp., C.C.AMass., 106 F.2d 
128. 

DC.—Domestic A Foreign Commerce 
Corp v. Littlejohn, 166 F 2d 235, 83 
U.S App D.C. 13, reversed on other 
grounds, Larson v. Domestic & 
Foreign Commerce Corp.. 69 SCt. 
1457, 337 US. 682, 93 LEd 1628, 
rehearing denied 70 S.Ct. 31, 338 
U.S 840, 94 LEd. 514—Dollar v. 
Land, 154 F.2d 307, 81 U S.App.D. 
C. 28, affirmed 67 S.Ct 1009, 230 
U.S. 731, 91 L Ed. 1209. 

Wrongful disposition of pg p p s rt y 
Bank of Spain which claimed title 
to silver purchased by United States 
from former government of Spain 
could maintain action against com¬ 
mon carrier which transported the 
silver and against Federal Reserve 
Bank which obtained possession of 
the silver for wrongfully disposing 
of the property of the Bank of Spain, 
as against contention that the Feder- 
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a legal entity and may not be sued. 72 A govern¬ 
mental agency created by the United States, such 
as a board or commission is not a suable entity un¬ 
less congress has constituted it a body corporate or 
authorized it to be sued eo nomine, 73 and a suit 
involving the actions of the board or agency must 
be brought against its individual members. 74 The 
Administrative Procedure Act, 5 U.S.C.A, § 1001 
et seq, authorizing the judicial review of the acts 
of agencies, boards, and commissions does not 
change this rule, even with respect to a proceeding 
for judicial review. 75 Where congress authorizes 
an agency to be sued eo nomine, it does so in ex¬ 
plicit language or impliedly because the agency is 
the offspring of a suable entity. 76 Where the United 
States establishes an agency, board, or commission 
with power to sue and be sued, an action may be 
maintained against it for its acts. 77 The rule that 
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one may not sue oneself has been held not to bar 
an action by the United States to set aside a com¬ 
mission order despite a statutoiy requirement that 
such an action must be brought against the United 
States. 76 

The suability of a corporation owned or controlled 
by the United States and the circumstances under 
which a suit against such a corporation is subject to 
the sovereign immunity from suit without its con¬ 
sent enjoyed by the United States are discussed 
supra §§ 68-70. 

§ 179. -Actions by States 

The United States is not subject to suit by s state 
without its consent. 

The United States may not, without its consent, 
be sued by a state. 76 


al Reserve Bank and the carrier were 
Immune from suit as agents of the 
United States—Banco de Espana v 
Federal Reserve Bank of New York, 

C. C.A.N Y. # 114 F.2d 43S. 

Question for congress 

Whether a particular agency of the 
government is the type of agency 
which requires protection from direct 
Judicial interference which the doc¬ 
trine of sovereign immunity confers 
is a matter for congress, not the 
courts—Larson v Domestic A For¬ 
eign Commerce Corp, App.DC., 69 
S.CL 1467. 

72. U S.—Love v. Royall, C A Minn , 
179 F 2d 5—U. S. Dept, of Agricul¬ 
ture v. Hunter, CA.Tex, 171 F.2d 
793. 

D. C—Warner Const. Co. v. Krug, D 
C, 80 F.Supp. 81. 

73. U.S.—Blackmar ▼. Guerre, La., 
72 S.Ct. 410, 342 U.S. 512, 96 LEd 
534—Belcher Oil Co. v. National 
Enforcement Commission, D C 6a., 
114 FSupp. 377—Ann Arbor Tp. v. 
U. S.. D C Mich., 93 F.Supp. 341. 
A g nol o s of oxooutivo bras oh of the 

United States government are not 
truly juridical persons but are strict¬ 
ly representatives of government, and 
may not be sued in evasion of sov¬ 
ereign Immunity.—New Haven Pub- 
lie Schools v. General Services Ad¬ 
ministration, CJLInd., 214 F.2d 592. 
Barole Board 

Action could not be maintained 
against either the United States or 
the United States Board of Parole 
for dismissal of federal parole vio¬ 
lation warrant without the consent of 
Congress.—Bombacino v. U. S„ C.A. 
111., 185 F.2d 396. 

Sovsnlga immunity 

(1) Tlie United States, as a sov¬ 
ereign, is basically lmmuns from 
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suit, and hence instrumentalities of 
the federal government, such as the 
federal housing administration, are 
likewise immune from suit unless 
Congress has expressly waived that 
immunity.—Riordan v. Ferguson, D. 
C.N.Y., 42 F.Supp. 47. 

(2) An agency of the United States 
is subject to suit only to the extent 
that the United States itself is sub¬ 
ject to suit. 

U.S.—Kennedy v. Public Works Ad¬ 
ministration, D C.N.Y., 23 F.Supp. 
771. 

Canal Zone.—Thull ▼. Panama R. Co., 
2 Canal Zone 204. 

Public housing administration, 

which administers duties of the ad¬ 
ministrator of the United States 
housing authority, a government- 
owned corporation permitted to sue 
and be sued, administers duties of 
the national housing agency In a sep¬ 
arate capacity, and integration of the 
United States housing authority and 
the national housing agency in the 
public housing administration, did 
not waive public housing adminis¬ 
tration's immunity from suit in con¬ 
nection with functions and duties of 
the national housing agency.—Van 
Deman v. U. S., D.C.Ind., 119 F Supp. 
599. 

74. U.S.-—Blackmar v. Guerre, La., 
72 S.Ct 410, 342 U.S. 512, 96 LEd. 
534. 

Suit against agency as suit against 
government 

A suit against the works projects 
administration which was created by 
executive order and Is merely an 
"executive agency" is the equivalent 
of a direct "suit against the govern¬ 
ment" which cannot be maintained in 
absence of congressional waiver of 
governmental immunity.—Thomason 
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v. Works Projects Administration, G. 
C.A.Idaho, 138 F.2d 342. 

75» US —Blackmar v. Guerre, La.. 
72 S.Ct. 410. 342 U S. 512, 96 L.Bd. 
634. 

78. U.S.—Blackmar v. Guerre. La., 
72 S.Ct. 410. 342 U.S. 512, 96 L.Ed. 
534—Belcher Oil Co. v. National 
Enforcement Commission, D.C.Ga., 
114 F.Supp. 377. 

77. U.S.—George H. Evans A Co. ▼. 
U. S.. CJLPa., 169 F.2d 500. 

Improper orders of agency 

Complaint that it was the allegedly 
improper orders of defendant govern¬ 
mental agencies which caused plain¬ 
tiff to incur the additional expense 
sought to be recovered was not dls- 
missible on the ground of sovereign 
immunity on the theory that the 
United States, and not the agency 
defendants was really the defendant. 
—George H. Evans A Co. v. U. S. t 
supra. 

78. U.S —U. S. v. L C. C„ App.D.C., 
69 S Ct 1410. 337 U.S. 426. 93 L.Ed. 
1451. 

79. U.S.—State of Minnesota v. U. 
S.. Minn., 59 S.Ct. 292, 305 U.S. 382, 
83 L Ed. 235—State of Axis. v. 
State of Cal, Ariz, 56 S.Ct. 848, 
298 U.3. 552, 80 LJSd. 1831, rehear¬ 
ing denied »Y S.Ct. 4, 299 U.S. 618, 
81 L.Ed. 456—Principality of Mona¬ 
co v. State of Mississippi, 64 S.Ct. 
745. 292 U.S. 813, 78 LJEd. 1282. 

65 C.J. p 1408 note 13. 

Condemnation of Undo 

Where the United States held In¬ 
dian allotted lands in trust for the 
allottees, proceeding to condemn 
right of way for highway across the 
allotted lands could not be maintain¬ 
ed by state without consent of the 
United States.—State of mi*»w. v U. 
&, 59 S.CL 291, 205 U.S. 882, 02 LJEd. 
236. 
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$ 180. -Actions by Aliens 

Statutes authorizing suits against the United States 
include suits by aliens. 

Statutes authorizing suits against the United 
States includes claims by aliens as well as citizens. 80 
Under a statute which prohibits aliens from suing 
in the court of claims for any act or omission by 
officers or agents engaged in the administration of 
the “abandoned or captured property act,” unless 
the government of which such alien was a subject 
accorded to citizens of the United States the right 
to prosecute claims against such government m its 
courts, if the foreign nation permits our citizens to 
sue the foreign government in its courts, its citizens 
may sue the United States in the court of claims. 81 
It was held that this act did not apply to a claimant 
naturalized after bringing action and before its 
passage, 82 or before the plea of alienage was filed, 83 
nor did it apply to one who had declared his inten¬ 
tions before bringing suit, and was naturalized be¬ 
fore plea of alienage was filed, 84 and although the 


law of the foreign nation requires foreigners before 
bringing suit against the state to give security for 
costs, nevertheless if an American citizen may bring 
such a suit in the courts of that country at any 
time, and have execution against the property of the 
government, it is a sufficient compliance with the 
condition imposed by the act. 85 

Citizenship . An action may not be maintained 
against the United States to establish plaintiff’s 
citizenship. 86 

§ 181. -Waiver of Immunity 

The consent of the United States to be sued and the 
waiver of its Immunity can only be given by act of 
congress. 

The consent of the United States to be sued and 
the waiver of its immunity can only be given by act 
of congress; 87 government officers or agents can¬ 
not waive its privilege in this respect, or lawfully 
consent that such a suit may be prosecuted so as 
to bind it. 88 By pleading to the merits, the gov- 


80. US.-U. S. v. New York & O. S 
S. Co. NY.. 216 F. 61. 132 CCA 
305. dismissed 36 S.Ct 794. 238 U. 
S. 646. 59 L Ed. 1504. 

81. U.S.—Carlisle v. U S.. 16 Wall. 
147. 21 LEd 426, 8 Ct.Cl. 153 

65 C.J p 1409 note 15. 

82. US—Mint* v. U. S. 4 CtCl 471 
—Bulwmkle v. U. S., 4 Ct.Cl. 396. 

83. U.S.—Wagner v. U. S. 6 CtCl. 
637. 

84. U.S.—Scharfer v. U. S, 4 CtCl 
529. 

85. US.—Dauphin v. U S. f 6 CtCl 
221—De Rothschild v. U. S.. 6 Ct 
Cl 204—Brown v. U. S. f 5 Ct.Cl. 
571. 

88 . U.S—Schioler v. U. S. DC.I11. 
75 FSupp. 353. affirmed. C.A., 175 
F.2d 402. 

87. U.S —Dalehite v U. S , Tex., 73 
S.Ct. 956. 346 US 15. 97 LEd 
1427, rehearing denied 74 SCt 13. 
846 US 841, 98 L.Ed. 362. 74 S.Ct. 
117, 346 US. 880, 98 LEd 386. and 
74 S Ct 611. 347 U S. 924, 98 L Ed 
1078—U. S ▼. Shaw, Mich , 60 S Ct. 
659, 309 US. 496, 84 LEd 888— 
lekes v. Fox, App D C., 57 S.Ct. 412, 
800 U.S. 82, 81 LEd. 625—Moffat 
Tunnel League v. U. S., Del., 63 
S.Ct. 643, 289 US. 113, 77 L.Ed. 
1069—In re Greenstreet, Inc., CA. 

111., 209 F 2d 660—U. S. v. Dry 
Dock Sav. Inst, C.C.A.N.Y., 149 
F.2d 917—Maxwell v. U. S., C.CA. 
Ill, 141 F.2d 139—U. S. v. David¬ 
son, C.C.A.Tex., 139 F.2d 908—Cal¬ 
houn County, Fla, v. Roberts, C.C. 
A.Fla>, 137 F.2d 130—Stulce v. U. 

5., CC.A.MO., 128 F.2d 327—Jones 
v. Tower Production Co., C.C.A.Okl., 
120 F.2d 779—Bryan v. U. S. # C.C. 


A Okl, 99 F.2d 549, certiorari de¬ 
nied 59 SCt. 364, 305 US 661, 83 
LEd 429—Needham v. U. S . C.C. 
A Ill., 89 F 2d 72—North Dakota- 
Montana Wheat Growers’ Ass'n v. 
U. S. CCA Minn, 66 F 2d 573. 92 
A L R 1484, certiorari denied 54 
SCt 457, 291 US 672. 78 LEd 
1061—In re American Boiler 
Works. DC Pa.. 123 FSupp 352— 
U. S v King, DC Alaska. 119 F 
Supp. 398—Brewer v. U. S, DC. 
Tenn, 117 FSupp. 842—Williams 
v U. S.. D.C.Fla, 115 FSupp 386 
—Birge v U S, DC Okl. Ill F. 
Supp. 685—U S v. Jacobs, D.C. 
Ala., 100 F.Supp 189—U S v Ring 
Const Corp , D.C Minn , 96 F.Supp 
762—California Cas Indem Ex¬ 
change v. U. S, DC Cal, 74 F 
Supp 404—U. S. v. Cain. D C.Mich . 
72 FSupp. 897—Commissioners of 
State Ins Fund v. U S. D.C.N.Y., 
72 F.Supp. 549—McMichael v. U. S., 
D C Ala., 63 F Supp. 698—Della- 
porta v. U. S., D C.Mass, 27 F. 
Supp 839—Kennedy v. Public 
| Works Administration, D C.N.Y., 

I 23 FSupp. 771—Johnson v. U. S, 
DC Mont, 2 F.Supp 999, reversed 
on other grounds, C.C.A., 68 F.2d 
588—Brown v. U. S., 122 CtCl. 361. 
D.C.—Moody v. Wickard, 136 F.2d 
801, 78 U S App.D.C. 80, certiorari 
denied 64 S.Ct. 89. 320 U.S. 776. 88 
L.Ed. 466. 

N.Y.—Hannes v. Kingdom of Rou- 
mania Monopolies Institute, 20 N.Y. 
S.2d 825, 260 App.Div. 189, reargu¬ 
ment denied 24 N.YS.2d 994. 260 
App.Div. 1006, resettled 26 N.Y.S. 
2d 856, 260 App.Div. 1058. 

Utah.—In re Bear River Drainage 
Area, 271 P.2d 80. 2 Utah 208. 

65 C.J. p 1404 note 59. 
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Sovereign’s Immunity can be waived 
only by sovereign 

U S —Donovan v. McKenna, D C 
Mass., 80 F.Supp 690 

Right to sue the United States Is of 
strict statutory origin 

U S —Byron Jackson Co. v. U. S., D. 
C.Cal, 36 F.Supp 665 

88. US—U S v Shaw. Mich. 60 
S.Ct 659, 309 US 495. 84 LEd. 888 
—U. S v U. S Fidelity & Guaran¬ 
ty Co , Okl, 60 S Ct 653, 309 U S. 
506. 84 L Ed 894—In re Green- 
street. Inc, C A Ill, 209 F.2d 660— 
Fahey v. O’Melveny & Myers, C.A. 
Cal., 200 F 2d 420—Standard Oil 
Co of Cal. v U S. D C.Cal. 69 F. 
Supp 100. affirmed, C C.A, 156 F 2d 
312—U S v. Roll nick, D.C.Pa., 33 
F.Supp 863. 

Utah.—In re Bear River Drainage 
Area, 271 P.2d 846. 2 Utah 208. 

65 C J. p 1409 note 21. 

New federal rules of practice so far 
as they may be applicable In ac¬ 
tions brought in District Courts un¬ 
der the Tucker Act do not authorize 
the maintenance of any action 
against the United States to which it 
has not otherwise consented, since an 
authority conferred on a court to 
make rules of procedure for the ex¬ 
ercise of its jurisdiction is not an 
authority to enlarge that jurisdiction, 
and the act authorizing the supreme 
court to prescribe rules of procedure 
in civil actions gave it no authority 
to modify, abridge or enlarge the 
substantive rights of litigants or to 
enlarge or diminish the jurisdiction 
of federal courts.—U. S. v. Sherwood, 
61 SCt. 767, 312 U.S. 584. 85 LEd 
1058—U. S. v. Dry Dock Sav. Inst., 
C.C.A.N.Y., 149 F 2d 917—Donovan v. 
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emmen* does not waive its exemption from the 
jurisdiction of process of the courts. 89 

§ 182. -Withdrawal of Consent 

The United State* may withdraw ite consent to be 
sued or modify the conditions under which suit may be 
brought. 

It is within the power of the sovereign to with¬ 
draw its consent to be sued 90 or to modify the con- 

P oilur© to answer 


ditions under which suit may be brought. 91 Con¬ 
sent to sue the United States is a privilege accorded, 
not a property right protected by the Fifth Amend¬ 
ment, 92 and may be withdrawn even though it was 
given for a pecuniary consideration. 99 A with¬ 
drawal of consent precludes the entry of judg¬ 
ment 94 even though suit was commenced before the 
withdrawal. 95 However, only compelling language 
will be construed as withdrawing or curtailing the 
privilege of suit against the United States. 96 


McKenna, D C Mass , 80 F.Supp 690 
—i U. S v. Cain. D C.Mich . 72 F Supp 
897—Ferd. Mulhens. Inc, v Higgins, 
DCN.Y., 55 F Supp. 42—Lowe v. U. 
S, D.CNJ, 37 FSupp. 817. 

Meal parties in interest 

While the federal rule relating to 
real parties in Interest may apply to 
the United States, if statutory au¬ 
thority exists to make the United 
States a party, the rules themselves 
were not intended to broaden the 
permission given by statute to sue 
the United States —Dierssen v. Wool- 
ever, DC.Conn, 3 FRD 342. 

United States attorney cannot 
waive sovereign immunity of the 
United States from suit in absence of 
an act of Congress—U S. v. Jacobs, 
DC Ala, 100 F Supp 189. 

Neither the attorney general nor 
his representatives can confer juris¬ 
diction by consent or appearance — 
Sissman v Chicago Title & Trust 
Co. 32 N E 2d 132, 375 I1L 614. 
Misrepresentation 

Sovereign's immunity to suit can¬ 
not be waived by administrative offi¬ 
cers or lost through mere misrepre¬ 
sentation, whether inadvertent or 
designed—Coleman v. U. S.. CC.A. 
Tenn , 100 F.2d 903. 

Railroads 

It has been held that the govern¬ 
ment’s immunity from suit for inju¬ 
ries In the operation of railroads 
might be waived by orders of the di¬ 
rector-general —Davis v. O’Hara, 
Neb. 45 SCt. 104, 266 US. 314, 69 
L Ed. 303—Schroeder v. Davis, C.C.A. 
Mo., 32 F.2d 454. 

89. Or—Goldsmith v. Revenue Cut¬ 
ter, 6 Or. 250. 

Appsaranos 

(1) Where Interests of United 
States are Involved, its attorneys 
may appear for defendant in action in 
which United States is not a party 
without such appearance constitut¬ 
ing a consent by United States to be 
sued or an appearance by it.—Alan- 
sky v. Northwest Airlines, 28 N.W.2d 
181, 224 Minn. 138. 

(2) Appearance by district attor¬ 
ney in suit against United States to 
quiet title to land did not confer 
consent of government to decree — 
U. S. v. Turner, CLC.A.Ind., 47 F.2d 
86 . 


Where government filed reclama¬ 
tion petition asserting title to prop¬ 
erty m hands of bankruptcy trustee, 
fact that no answer to the counter¬ 
claim of the trustee denying jurisdic¬ 
tion was filed, was not a waiver of 
sovereign immunity since immunity 
may not be waived by any act or 
omission of the government agents, 
notwithstanding that property in¬ 
volved was initially in the custody 
of the bankruptcy court —In re 
Greenstreet, Inc, CAI11., 209 F.2d 
660. 

Stipulation by United States attor¬ 
ney did not confer jurisdiction on 
District Court in suit against United 
States, in absence of specific congres¬ 
sional authority—Otis Elevator Co. 
v. U. S , D C.N Y., 18 F Supp 87. 

90. U S —Cummings v. Deutsche 
Bank und Disconto-Gesellschaft 
AppDC, 67 S.Ct. 359. 300 US 115. 
81 L Ed 645—U. S. v. Lindsay. C.A. 
Mass., 202 F.2d 239, affirmed 74 
S.Ct 287, 346 U S 568, 98 L.Ed. 300 
—U. S v Marshall Field & Co.. 94 
F 2d 210, 25 C C P.A., Customs, 308 
—Anniston Mfg. Co. v. Davis, CC. 
A Ala, 87 F 2d 773. affirmed 57 S. 
Ct 816, 301 U.S. 337, 81 LEd 1143, 
rehearing denied 58 S.Ct 3, 302 U.S 
772, 82 LEd. 599—Ginochio v. U. 
S, CCA Ill., 74 F.2d 42—Cudahy 
Packing Co. v. Harrison, D.C.I11., 
18 F Supp 250. 

Ala.—Louisville & N. R. Co. ▼. Shi- 
kle, 90 So 900, 206 Ala. 494. 

No limits on power 

There are no limitations to the 
power to withdraw the privilege of 
suing the United States or its instru¬ 
mentalities 

U S —Maricopa County, Ariz, v. Val¬ 
ley Nat Bank of Phoenix, Ariz., 
63 S.Ct. 587. 318 U.S. 357, 87 LEd 
834. 

D.C —Pass v. McGrath, 192 F.2d 415, 
89 U.S App D.C. 371, certiorari de¬ 
nied 72 SCt 302, 342 U.S. 910, 96 
LEd 681. 

91. U.S —Wilkes Barre Lace Mfg. 
Co. v Mundy, D.C Pa., 18 F.Supp. 
65—Butler v Carney, D.C.Mass , 17 
FSupp. 133—Harris ▼. U. S., D.C. 
Idaho, 5 F.Supp. 368, reversed on 
other grounds, C C.A, 76 F.2d 1010, 
affirmed 80 F.2d 612, 
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Ala—Louisville A N. R. Co. ▼. Shikle, 
90 So. 900, 206 Ala. 494. 

92. US—Lynch v. U. S., Ga, 54 8. 
Ct 840, 292 U.S. 571, 78 LEd. 1434 
—Wllner v. U. S, Ill, 54 S Ct. 840, 
292 U S 571, 78 L Ed. 1434—Bryan 
v. U. S. CCAOkl., 99 F.2d 549, 
certiorari denied 59 S Ct 364, 305 
US 661. 83 LEd. 429—Bates Mfg. 
Co v. U S, C C.A.Mass., 93 F.2d 
721, reversed on other grounds 58 
SCt 694. 303 US 567. 82 LEd. 
1020—Broadway Open Air Theatre 
v. U. S.. DCVa, 119 FSupp. 050 
—Chambers v U S, DC Kan., 107 
FSupp. 601—Duisberg v. U. S., 89 
FSupp 1019, 116 CtCl. 861, cer¬ 
tiorari denied 71 S.Ct 205. 340 U.S. 
890, 95 LEd. 645—Hannevlg v. U. 
S, 84 FSupp. 743, 114 Ct Cl 410. 

D C —Pflueger v U. S., 121 F 2d 732. 
73 App.DC 364, certiorari denied 
62 S.Ct 98, 314 US. 617, 86 LEd. 
497. 

93. US.—Lynch v. U. S, Ga., 54 S 
Ct 840. 292 U S. 571, 78 L.Ed. 1434 
—Coleman v. U S., C.C.A.Tenn., 100 
F.2d 903—Huff v. U. S., D.C.Ky.. 22 
FSupp 309. 

D C —Pflueger v U. S. f 121 F.2d 732, 
73 App D C. 364, certiorari denied 
62 S Ct 98, 314 U.S. 617, 86 L.Ed. 
497. 

I Immunity la attribute of sovereignty 
which cannot be bartered away 

U.S—Lynch v. U. S., Ga., 54 S.Ct 840, 
292 US. 671, 78 LEd. 1434—Wil- 
ner v. U. S.. Ill., 54 SCt 840, 292 
US. 571, 78 LEd. 1434—Coleman 
v. U. S.. C.C A.Tenn., 100 F.2d 903. 

D.C.—Pflueger v. U. S, 121 F.2d 732, 
73 App D.C. 364, certiorari denied 
62 S.Ct 98, 314 U.S. 617, 86 L.Ed. 
497. 

94. U S.—Imhoff-Berg Silk Dyeing 
Co. v. U. S, D.C.N.J., 43 F.2d 836. 

95. U.S.—Imhoff-Berg Silk Dy eing 
Co. v. U. S., supra—Abbott v. U. S., 
112 F.Supp. 801, 125 CtCL 830. 

96. U.S.—Becker Steel Co. of Ameri¬ 
ca v. Cummings, N.Y., 56 S.Ct 15, 
296 U.S. 74, 80 L.Ed. 54. 

Consent not withdrawn by Impliea - 
tton 

U.S.—Cummings v. Deutsche ttawir 
und Disconto-Gesellschaft App.D. 
a. 67 S.Ct 359, 800 UJSL 115. 81 JL. 
Ed. 545. 
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§ 183, Rights of Action by United States or 
its Officers 

The rights of the United States are ordinarily meas¬ 
ured by the same rules as those of a private litigant. 

Although it has been said that restrictions which 
apply to private litigants do not operate against the 
United States unless the words of restriction or 
limitation are expressly included in the applicable 
statute, 97 the rights of the United States are ordi¬ 
narily measured by the same rules as those of a 
private litigant," and those rules, which must be 
assumed to be founded on principles of justice, are 
to be relaxed only in response to some persuasive 
demand of public policy generated by the nature of 


the suitor or of the claim which it asserts .*• Thus,, 
the United States may sue those who commit 
tortious acts which result in pecuniary loss to the 
United States, 1 and may, as plaintiff, recover a loss 
sustained by it from conduct which amounts to the 
tort of deceit, 2 nor does the fact that congress 
passed a statute applicable to those who make false 
claims deprive the United States of remedies which 
it has for violation of a common-law right 2 It may 
maintain suits in its own courts to prevent inter¬ 
ference with the means it adopts to exercise its 
powers of government and to carry into effect its 
policies, 4 even though it has no pecuniary interest 
in the subject matter of such suits ; 6 and it may en- 


87. D.C.—Ridgley v. U. S., Mud. 
App., 45 A 2d 475. 

General rules as to laches and limita¬ 
tions as not applicable to United 
States see infra f 192. 

98. U.S.—Lacy v. U. S. ex reL and 
for Use of Tennessee Val. Author¬ 
ity. CAAla., 216 F.2d 223—U. S. v. 
Paddock. CJLTex.. 187 F.2d 271— 
U. S. v. National Rockland Bank. 
D.C.Mass.. 35 F.Supp. 912. 

N.C.—National Sur. Corp. v. Sharpe. 

72 S.E.2d 109. 236 N.C. 35. 

Pa.—U. S. v. Board of Finance and 
Revenue. 85 A.2d 156. 369 Pa. 886. 
65 C.J. p 1409 note 21. 

Parties plaintiff see infra | 194. 

As creditor 

United States has all the rights 
that any other creditor may enjoy 
under the processes of equity.—U. S. 
v. Canfield. D.C.Cal. v 29 F.Supp. 734. 
Not limited to penal sanction# 
United States is not limited to pe¬ 
nal sanctions in order to protect 
its property rights.—U. S. v. Weaver, 
CJLAla., 207 F.2d 796. 

Foreclosure of mortgage lien 

United States, coming into court 
to foreclose its mortgage lien, ac¬ 
cepted the stature of an ordinary 
suitor.—The Southern Cross, C CAN. 
Y„ 120 F.2d 466. 

Xeoovary on strength of own case 
United States as plaintiff must re¬ 
cover on strength of its own case, 
rather than on weakness of oppo¬ 
nent's.—U. S. v. Smelser, C-C.ATex., 
87 F.2d 799. 

Sights acquired under assignment 

(1) If the Russian Soviet govern¬ 
ment's decrees terminating existence 
of insurance companies in Russia and 
seising their assets had no extrater¬ 
ritorial effect, then the United States 
as assignee of Soviet government's 
claims against American nationals 
could not recover the assets of a New 
York branch of a Russian Insurance 
company, since the United States ac¬ 
quired under the assignment only 
such rights as Russia had.—U. S. v. 


Pink, N.Y., 62 S.CL 552, 816 U.S. 203. 
86 L.Ed. 796. 

(2) A claim against an estate as¬ 
signed to the federal housing admin¬ 
istrator acting on behalf of the Unit¬ 
ed States became the claim of the 
United States, and the United States 
thereupon became entitled to enforce 
it.—U. S. v. Summerlin, Fla., 60 S. 
Ct 1019, 810 U.S. 414, 84 L.Ed. 1283— 
U. S. v. Schaeffer, D C.Md., 33 F.Supp. 
547. 

(3) Right to sue on assigned claim 
generally see supra 8 175. 

Xnvaalon of rights 

The federal government, as other 
plaintiffs, is entitled to relief only 
when its rights are invaded.—U. S. v. 
Appalachian Elec. Power Co., D.C.Va., 
23 F.Supp. 83, affirmed. C.CJL, 107 F. 
2d 769, reversed on other grounds 61 
S.CL 291, 311 U.S. 877. 85 LEd 243, 
rehearing denied 61 S.Ct. 648, 312 U.S. 
712, 85 L.Ed. 1143, petition denied 
63 S.CL 67, 817 U.S. 594, 87 L.Ed. 487. 
Contractual condition precedent 
Time limitation in bill of lading 
providing that, as condition precedent 
to recovery, claims must be filed in 
writing with receiving or delivering 
carrier within stated time after de¬ 
livery of property, was binding on the 
United States with respect to its 
claim for property damaged in car¬ 
riage.—U. S. v. Chicago, R. L A P. 
R. Co.. C.ATex^ 200 F.2d 263—U. 8. 
v. Seaboard Airline Ry. Co., C.C.A. 

! Va., 22 F.2d 113—Delaware. L. A W. 
R. Co. v. U. S., D.C.N.Y., 128 F.Supp. 
579. 

99. U.S.—Guaranty Trust Co. of 
New York v. U. S., N.Y., 68 S.Ct 
785, 304 U.S. 126, 82 L.Ed. 1224, 
mandate conformed to, C.CA., 100 
F.2d 369. 

1. U.S.—U. S. v. Silllman, C.C.AN. 
J., 167 F.2d 607, certiorari denied 
69 S.Ct 48. 335 U.S. 825, 93 L.Ed. 
879. 

Capacity of United States to sue in 
general see supra 8 176. 

Unlawful detention 
United States, entitled to posses- 
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sion of dwelling house was also en¬ 
titled to damages for unlawful de¬ 
tention and use of house.—U. S. v. 
Hodge, D.C.Tenn. 89 FSupp. 25. 

2. U.S.—U. 8. v. Silllman, C.C.AN. 
J., 167 F.2d 607, certiorari denied 
69 S.Ct. 48. 835 U.S. 825, 98 L.Ed. 
879. 

Recovery of money paid under mis¬ 
take, through fraud, or in violation 
of right generally see supra 8 134. 
Held not attempt to obtain judicial 
review of ezerolse of executive 
discretion 

United States was not precluded 
from maintaining action to recover 
damages for deceit practiced in ob¬ 
taining return from United States of 
alien enemy property on ground that 
such action was an attempt to obtain 
judicial review of exercise of execu¬ 
tive discretion.—U. S. v. Silllman, su¬ 
pra. 

3. U.S.—U S. v. Silllman, supra. 
Penalties and forfeitures for making, 

procuring, or presenting false 
claims against the United States 
see supra 8 174. 

4. U.S.—Griffin v. U. 8., C.CAN.D., 
168 F.2d 457—U. S. v. Fitsgerald, 
aC-AUtah, 201 F. 295. 

Bestralat of trade 

The United States may sue to en¬ 
join an unlawful conspiracy in re¬ 
straint of trade.—U. S. v. Railway 
Employees? Department of the Amer¬ 
ican Federation of Labor, D.C.I11., 
283 F. 479—65 C.J. p 1419 note 96. 

5. U.S.—Griffin v. U. S„ C.C.A.N.D., 
168 F.2d 467—U. 8. v. Fitsgerald, 
C.C.AUtah, 201 F. 295. 

"The United States, as a litigant, 
may come into its own courts and 
seek relief against a proceeding to 
which it is not and cannot be made 
a party, but the judgment in which 
might affect acts of its executive 
officers and those acting under them." 
—U. S. v. Western Fruit Growers, D. 
C.Cal., 84 F.Supp. 794, 796, modified 
on other grounds, C.G.A., Western 
Fruit Growers v. U. S. # 124 F.2d 881. 
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force rights for contribution authorized by state 
law. 6 By appropriate action it may assert its rights 
under a contract, 7 its right to recover possession 
of its property, 8 and its right to restrain continuing 
trespass and injury to its lands. 8 It has been held, 
however, that no action may be maintained by the 
United States to recover damages because of what 
is essentially a breach of a trade regulation, in the 
absence of express authorization by congress, 10 and 
that no cause of action exists under federal law in 
favor of the government suing in its sovereign ca¬ 
pacity to recover damages which it claims to have 
sustained while engaged m the exercise of govern¬ 
mental powers, as the result of the violation of a 
contract made between other persons. 11 When it 
bnngs an action on behalf of a private party, it 
has no higher right than such party. 12 

§ 184. Rights of Action against United States 
or its Officers 

The United States may, by statute, permit suit 
against the United States on any claim whatsoever. 

The United States may, by statute, permit suit 
against the government on any claim whatsoever. 13 
The United States has consented to be sued when 
the nature of the claim and the circumstances of suit 
are such as fall within the provisions of the Tucker 


UNITED STATES §§ 183-184 

Act, the Suits in Admiralty Act, die Public Vessels 
Act, the War Shipping Administration Act, the Fed¬ 
eral Tort Claims Act and numerous private acts. 14 
Under statutes authorizing suits against the govern¬ 
ment actions involving a variety of subject matter 
have been held maintainable, 16 while in other cases 
it has been held that certain actions could not be 
maintained. 16 In order to maintain a suit against 
the United States, plaintiff must show that the 
United States has consented to suit and must bring 
himself within the terms of the consent, 17 and it is 
also generally held that he must first exhaust his 
administrative remedies. 18 In addition, the usual 
conditions precedent to a suit of the particular na¬ 
ture, such as a demand for payment, apply. 18 A 
statute authorizing suit against the administrator of 
veterans’ affairs in his official capacity is a waiver 
of the immunity of the United States from suit in 
such actions. 20 The rule that a purchaser of prop¬ 
erty pendente lite is bound by the judgment in the 
pending action is not changed by the fact that the 
United States is the purchaser. 21 A fund paid to 
the United States by a foreign government in 
settlement of claims of American citizens against 
that government may be subjected to a hen ex 
maleficio, 22 or an equitable lien, 23 and equitable 
relief may be granted although the secretary of 
state has refused to recognize the claim. 24 


ft. U.S—IT. 8. v Yellow Cab Co, 
AppDC. & Pa, 71 S.Ct 399. 340 U 
8. 643, 96 L.Ed. 623—Capital Trans¬ 
it Co. v. U. S.. App DC & Pa, 71 
S.Ct 399. 340 US 643. 96 LEd. 523 
—Di Benedictls v. U. S, DC.Pa, 
103 F.Supp 462 

7. US —U S v. Tract of Land In 
City of Chicago, Cook County. D 
C Ill., 110 F Supp. 9 

8. U S.—U. 8. v. Shofner Iron A 
Steel Works. C.C.A.Or., 168 F.2d 
286. 

ft. U.S.—U. 8. v. Holliday. D.GMont, 
24 F.Supp. 112. 

Right to bring suit for injunction 
generally see supra f 175. 

10. U.S—U. 8. v. Guy W. Capps, 
Inc.. C.A.V&.. 204 F.2d 665, affirmed 
75 S.Ct. 826. 

11. US.—U. S. v. Guy W. Capps, 
Inc, supra. 

18. U.S—Folk v. U. S.. Okl., 238 F. 
177, 147 C.C.A. 183—Chase v. U. S. 
Neb. 222 F. 598. 138 C.C.A. 117, re¬ 
versed on other grounds 38 SCt 
24, 245 U.S. 89, 62 L.Bd. 1229. 

18. U.S.—Portland Tug A Barge Co 
v. U. 8.. D.C.Or., 90 F.Supp. 593— 
Monomines Tribe of Indiana v. U. 

8., 101 Ct.CL 10. 

Betaoapsettvs nets 
In assuming obligations on behalf 

of tbs government, congress has the 


power to enact special and even ret¬ 
roactive legislation —M enominee 
Tribe of Indians v. U. S., 101 CtCl 
22 . 

14. U.S—Jentry v. U. S., D C Cal, 
73 F Supp 899 

Federal Tort Claims Act generally 
see supra 8 117. 

Suits in Admiralty Act, Public Ves¬ 
sels Act, and War Shipping Admin¬ 
istration Act generally see infra 8 
185. 

15. U.S.—Payne v. Central Pac. Ry. 
Co.. App.D.C, 41 S.Ct. 314, 255 U. 
S 228, 65 L.Ed. 698. 

65 C.J. p 1410 note 39. 

18. U.S.—Standard OU Co. ▼. U. S., 
C.C.AMd, 1 F 2d 961, certiorari 
denied 46 8 Ct 228, 267 U.S. 691, 69 
L Ed 803—Campbell v. U. S., Ct 
Cl., 116 F.Supp 699. 

65 C. J. p 1410 note 40. 

Proceeds of sale of forfeited vehicle 
Where motor vehicle apprehended 
as a violator of internal revenue laws 
with respect to intoxicating liquor 
had already been sold under judg¬ 
ment of forfeiture, district court had 
no jurisdiction of action against the 
United States for remission of forfei¬ 
ture and restoration of proceeds of 
sale, since the remission or mitiga¬ 
tion of forfeiture is limited by stat¬ 
ute to forfeited vehicle or aircraft 
and the United States has not con- 
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r sented to be sued for funds arising 
from the sale thereof—Universal C. 
I T. Credit Corp. v. U. S., D.C.Tenn., 
86 F Supp. 483. 

17. US—Kirk v. Good, D.C.Mo., 13 
F Supp. 1020. 

18. U S.—Fouts v. U. S., C.C.A-Ga., 
67 F.2d 249—Rahman v. U. S., D.C. 
NY., 119 F.Supp 406—Dixon v. U. 

5.. 122 Ct.Cl. 332—Martilla v. U. 

5., 118 Ct.Cl. 177. 

19. U S —Bakewell v. U. S, D.C.Mo., 
28 F.Supp. 604, affirmed. CCA., 110 
F.2d 664, certiorari denied 60 S.Ct 
1081, 310 U.S. 638, 84 D.Ed. 1407. 

30. N.Y—Whipple v. Fuller, 109 N. 
Y.S 2d 62. 

31. US.—U. 8. v. Mayse, C.C.AOr, 
5 F.2d 885, certiorari denied 46 S. 
Ct 105. 269 U.S. 580, 70 L.Ed. 422. 

32. D.C—Orinoco Co. v. Orinoco 
Iron Co., 296 F. 965, 54 App.D.C. 
218, appeal dismissed 44 S.Ct 461, 
265 U.S. 598, 68 LaJEd. 1199, motion 
denied 44 S.Ct 637, affirmed 45 
S.Ct 63, 266 U.S. 121, 69 L,.Ed. 199, 
mandate granted 45 S.Ct 122. 

66 C.J. p 1374 note 21. 

23. DC.—McCormack ▼. Harrah, 51 
F.2d 316, 60 App.D.C. 260. 

65 C.J. p 1374 note 22. 

24b D.C.-—Orinoco Co. v. Orinoco 
Iron Co^ 296 F. 965, 54 App.D.C. 
SIS, appeal dismissed 44 &Ct 461, 
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Foreclosure of Uen. By statute, the United States 
may be made a party in any action to quiet title to, 
or for the foreclosure of, a mortgage or other lien 
on real or personal property on which the United 
States has or claims a lien. 25 The statute does not 
authorize a quiet title action against the United 
States where the United States claims absolute title 
and the action does not involve mortgages or liens. 26 

Partition . The statute authorizing partition suits 
against the United States by a tenant m common or 
a joint tenant does not authorize a suit to determine 
a dispute as to the title to the property between 
plaintiff and the United States where it is not 
contended that they are joint owners. 27 

The Declaratory Judgment Act, 28 U.S.C.A. § 
2201 et seq, does not constitute a consent by the 
United States to be sued, 28 but where the court is 


otherwise given jurisdiction of an action against 
the United States, the Declaratory Judgment Act 
applies as to the remedies which the court may 
give. 22 

The International Organisations Immunities Act, 
22 U.S.C.A. § 228 et seq, which authorizes the 
United Nations to sue, is not a waiver of the sover¬ 
eign immunity from suit of the United States. 30 

The Administrative Procedure Act, 5 U.S.C.A. § 
1001 et seq authorizing judicial review of admin¬ 
istrative actions but not specifying who shall be 
named as defendants in the action has been held 
to be a consent to suit against the United States, 31 
and the officers or agencies whose action is being 
reviewed are not indispensable parties to the ac¬ 
tion. 82 


265 US. 598. 68 LEd 1199. motion 
denied 44 S.Ct 637, affirmed 45 S.Ct. 
53. 266 U S 121. 69 L Ed. 199. man¬ 
date granted 45 S.Ct. 122. 

25. US.—Adler v Nicholas. CCA. 
Colo., 166 F 2d 674—Fried v. New 
York Life Ins. Co., D.C.N.Y.. 124 
FSupp. 345. 

Fla.—Douglas Properties r. Stix, 159 
So. 1. 118 Fla. 354 

Ill —Sissman v. Chicago Title A 
Trust Co.. 32 N E 2d 132. 375 Ill. 
614. 

N.J—Van Keuren v. U. S. # 46 A 2d 
815, 138 N J Eq. 66. 

The purpose of statute in which 
the United States consents to be 
named a party in an action which 
seeks an adjudication touching any 
mortgage or other lien of the United 
States is merely to waive sovereign 
immunity from suit in certain types 
of cases. 

U S.—Wells v. Long, C.CJLIdaho, 162 
F 2d 842. 

N.Y.—Lavenburg v. Universal Sport- 
wear. 98 N.Y.S.2d 160, 198 Misc. 
318. 

Jurisdiction of court 

Statute in which the United States 
consents to be named a party in any 
suit seeking an adjudication touch¬ 
ing any mortgage or lien of the 
United States presupposes that the 
court in which such suit is pending 
or brought has jurisdiction thereof 
on grounds Independent of the stat¬ 
ute.—Wells v. Long, C.C.A.Idaho, 162 
F.2d 842. 

Attorney's lien 

(1) Proceeding by attorney to de¬ 
termine and “enforce** an attorney's 
lien was one to declare and foreclose 
attorney's lien within federal stat¬ 


ute authorizing the United States to 
be made party in any civil action in 
state courts, having jurisdiction of 
subject matter, to foreclose lien.— 
Lavenburg v. Universal Sportwear. 
98 N.Y.S 2d 160, 198 Misc 318. 

(2) Attorney who sought to en¬ 
force against the United States an 
attorney’s lien on balance owed his 
client under Army contract, would 
have to rely on that explicit con¬ 
sent on part of United States to be 
sued which is contained in the Tuck¬ 
er Act—Malman v. U. S.. C.AN.Y, 
207 F 2d 897. 

Strict foreclosure 

United States could not be sued in 
an action seeking strict foreclosure 
of tax sale certificates—Borough of 
Kenilworth v. Corwine, D.C.N J., 96 
F.Supp. 68. 

Priority agreement 

The statute giving the consent of 
the United States to be named a par¬ 
ty in any suit to foreclose a mort¬ 
gage or other lien on realty could not 
be relied on for jurisdictional pur¬ 
poses as giving the consent of the 
United States to be sued in action to 
terminate a consent agreement pro¬ 
viding that tax liens of the United 
States would be given preference 
over a lien of plaintiff, since that 
statute applies only to actions 
brought to foreclose a mortgage or 
other lien on realty, and it permits 
relief only by the sale of the realty. 
—Ford Bros. A Co. v. Eddington Dis¬ 
tilling Co., D C.Pa., 30 F.Supp 213. 

28. US—Wells v. Long, D.C Idaho. 

68 F.Supp 671, affirmed, C.C.A., 162 

F.2d 842. 

I1L—Sissman v. Chicago Title A 

Trust Co., 22 N.E.2d 182, 375 Ill. 

514. 


Property sold by tax collector 

When property was sold by the 
collector of internal revenue under 
warrants of distraint for nonpayment 
of Income tax. and collector’s deed 
was issued in pursuance thereof and 
delivered, collector's lien against the 
particular property was exhausted 
and the title of the delinquent tax¬ 
payer passed to the United States, 
and the United States was no longer 
a “lien claimant’’ within act giving 
consent to be named a party in a suit 
brought to secure an adjudication 
touching any mortgage or other lien 
the United States may have or claim 
on premises involved —Sissman v. 
Chicago Title & Trust Co., supra. 

27. US.—U S. v. Mclntire, C.C.A. 
Mont, 101 F.2d 650. 

28. U S —Brownell v. Ketcham Wire 

& Mfg. Co. C. A Wash, 211 F 2d 
121—Insurance Co. of North Amer¬ 
ica v. U. S, 121 F.Supp 649, 128 
Ct Cl 757, certiorari denied 75 S Ct. 
88, 348 US. 863, 99 LEd -, re¬ 

hearing denied 75 SCt. 206. 348 U 

S. 890, 99 L Ed-Pennsylvania 

R Co. v. U S„ DCNJ, 111 F. 
Supp 80—Unger v. U. S, DC Ill., 
79 FSupp 281—Western Elec. Co. 
v. Hammond, DC Mass, 44 F.Supp. 
717, vacated on other grounds, C C. 
A, 135 F 2d 283—U. S. v. Rollnick, 
D.C.Pa., 33 F Supp. 863. 

29. US —Brownell v. Ketcham Wire 
A Mfg. Co., C.A.Wash., 211 F.2d 
121 . 

80. US—Balfour Guthrie A Co., 
Limited v. U. S., D.C CaL, 90 F. 
Supp. 831. 

81. U.S.—Claim of McGann Mfg. 
Co., D C.Pa>, 87 F.Supp. 983. 

32. U.S.—Claim of McGann Mfg. 
Co., supra. 
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$ 185. -Vessels Owned or Operated by 

the United States 

a. In general 

b. Vessels in public service in general 

c. Public Vessels Act 

d. Suits in Admiralty Act 

a. In General 

In the absence of statutory authorization, the United 
States is not subject to a suit in admiralty with respect 
to maritime or shipping matters, and no officer or de¬ 
partment of the government may waive the sovereign 
prerogative of the government in this respect. To obtain 
relief under a statute authorizing suit, plaintiff must com¬ 
ply with its provisions. 

In the absence of statutory authorization, 33 the 
United States is not subject to a suit in admiralty 
with respect to maritime or shipping matters, 34 and 
no officer or department of the government may 
waive the sovereign prerogative of the government 
in this respect. 33 By an admiralty rule promulgated 
by the supreme court the United States may not be 
rendered liable to a suit which otherwise would not 
lie. 36 


UNITED STATES § 185 

To obtain relief under a statute authorizing suit, 
plaintiff must comply with its provisions,* 7 such as 
a provision requiring him to present a claim to an 
appropriate federal agency before bringing suit,* 8 
but in the absence of a provision so requiring, ad¬ 
ministrative rejection of the claim is not a condi¬ 
tion precedent to the suit.* 9 Negligence is the 
gravamen of the complaint and the basis on which 
a suit rests against the United States for a colli¬ 
sion. 46 

b. Vessels in Public Service in General 

In the absence of statutory authorization, vessels 
owned by the United States and employed In the public 
service are not subject to proceedings in rem, and nei¬ 
ther the United States nor a vessel owned or chartered 
by it is liable for a so-called tort committed while such 
vessel is engaged in a public service. 

In the absence of statutory authorization ves¬ 
sels owned by the United States and employed in 
the public service are not subject to proceedings in 
rem. 41 Accordingly, in the absence of such au¬ 
thorization, the United States is not liable for a 
so-called tort committed m the operation of a ves- 


33. Proceeding 1 in rem against vessel 
employed as merchant vessel 

(1) Under the Shipping Act of 1916, 
vessels in which the United States 
had an interest and which were em¬ 
ployed as merchant vessels were 
made liable as such to arrest or sei¬ 
zure for enforcement of maritime 
liens—The Lake Monroe. Mass, 39 
SCt 460. 250 US 246. 63 L Ed 962— 
66CJ p 1413 notes 1-4, p 1414 notes 
5-10. 

(2) As shown infra subdivision d 
of this section, however, the right 
to arrest and seize such vessels was 
taken aviay by the subsequently en¬ 
acted Suits in Admiralty Act, the 
purpose and effect of which was to 
substitute a libel in personam for a 
proceeding in rem against the vessel 

(3) Fact that a libeled tug was 
owned and operated by the United 
States when a cause of action alleged 
in the libel arose did not prevent 
the accrual of that cause of action, 
or exempt the tug from libel and sei¬ 
zure after it passed into private own¬ 
ership and operation—The Bascobal, 
D.CTex, 295 F. 299—65 C.J. p 1418 
note 76. 

84. U.S—U. S v. Atlantic Mut. Ins. 
Co. t Ct.Cl.. 56 S.Ct 889. 298 US. 
483. 80 L Ed. 1296—The Wright, C 
C.A N Y., 109 F.2d 699—Simonsen 
v. U. S. D.C Pa.. 22 FSupp 239— 
The Isonomia, C.C.A.NY, 285 F. 
516. 

Government owned corporations gen¬ 
erally see supra S9 65-70 
Liability for salvage see Salvage Si 
62, 68, 67. 


Operation of vessel by director-gen¬ 
eral of railroads see Shipping § 9 f 
Railroad under federal operation see 
Railroads $31 

Seizure of government property in 
suits in admiralty in general see 
Admiralty 8 109 b. 

Vessels in public service see infra 
subdivisions b. c of this section 

35. U S —The Barendrecht, D.C N.Y, 
286 F. 386, modified on other 
grounds, CCA., 9 F.2d 614. 

65 C J p 1411 note 57. 

36. US —The Barendrecht, supra. 

37. U S —Turner Terminals v. U. S , 
C A Ala, 177 F.2d 844—Barnes v. 
U. S. DCNY, 67 FSupp. 571- 
Sawyer v U. a. D.C N.Y. 66 F. 
Supp 271. 

38. U.S—Turner Terminals v U. S, 
C A Ala, 177 F 2d 844—Rodinciuc v. 
U S, C A Pa, 175 F.2d 479, certio¬ 
rari denied 70 S Ct 234. 338 US 
895. 94 LEd. 550—Militano v. U. 
S. CCAN.Y.. 156 F.2d 599, certio¬ 
rari dismissed States Marine Corp 
v. Militano. 67 SCt 193, 329 U.S 
682, 91 L Ed 600—Nunez v. U. S , 
D C.Pa. 84 F Supp 588. 

Administrative disallowance 

(1) Claim disallowed because not 
fully satisfying administration's gen¬ 
eral order specifying contents of a 
claim is "administratively disallow¬ 
ed." within statute, so as to permit 
suit against federal government.— 
Mclnnis v. U. S, C C A.Cal, 152 F.2d 
387. 

(2) Where seaman filed claim for 
injuries with general agent of ship 
operated by United States only fifty- 
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eight days before suit would be bar¬ 
red by statute and fifty-six days later 
filed suit against United States al¬ 
though no administrative determina¬ 
tion of claim had been made within 
the Interval, and no administrative 
action had been taken two years lat¬ 
er, motion to dismiss action on 
ground that court had no jurisdiction 
to entertain libel because commenced 
before claim had been administra¬ 
tively disallowed was denied—Man- 
derscheid v. U. S., D C.Cal, 88 F. 
Supp. 232. 

(3) Where seaman filed claim and 
waited more than sixty days, but 
claim was not allowed or disallowed, 
claim was deemed disallowed so that 
suit could properly be brought — 
North v. U S , D C.Tex., 122 F Supp. 
696 

39. US—Burton v. U. S., D.C.N.Y., 
109 FSupp 139 

40. US—U. S v. St Louis, etc.. 
Transp Co , Ct Cl. 22 S.Ct. 350, 184 
U S. 247. 46 L Ed 520. 

11 C.J. p 1172 note 52. 

41. US—U. S v. Caffey, CCA.NY., 
141 F 2d 69, certiorari denied 65 
S Ct 84, 323 U S 750. 89 L.Ed. 661. 
rehearing denied 65 S.Ct. 115, 323 
U.S. 815, 85 L Ed. 648—The Wright, 
C.CANY., 109 F.2d 699—Simonsen 
v. U S., DC.Pa, 22 FSupp 239— 
The Isonomia, C.CA.NY., 285 F. 
516. 

65 C J p 1404 note 60 [a]. 

Seizure of public property in admir¬ 
alty proceedings see Admiralty $ 
109 b. 

Vessels operated by director general 
of railroads see Shipping | 9 f. 
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sd engaged in a public service, 4 * and neither is a 
vessel which is so engaged while owned by the 
United States 48 or chartered by it; 44 and such 
vessel may not be proceeded against and held liable 
for such tort even after she has ceased to perform 
such service, in the case of a vessel owned by the 
United States, 45 or after she had been returned to 
her owner in the case of a chartered vessel. 46 These 
rules are not affected by statutes with respect to the 
liability of vessels owned by the United States and 
operated solely as merchant vessels. 47 While it has 
been held that the United States may, by bringing 
suit against a vessel for a maritime tort, subject 
itself to a proper set-off with respect to such tort, 48 


it has been held or recognized that a cross libel based 
on matters arising out of the same transaction does 
not constitute a set-off in this respect 48 

c. Public Vessels Act 

The Public Vessels Act subjects the government to 
In personam liability in those cases to which it applies, 
and Imposes on the United States the same liability, 
apart from seizure or arrest under a libel In rem, as is 
imposed by admiralty law on private shipowners. 

The Public Vessels Act, 46 U.S.C.A. §§ 781 et seq, 
which authorizes a libel in personam against the 
United States for damages caused by a public ves¬ 
sel, subjects the government to in personam liability 
in those cases to which it applies, 60 and the remedy 


42. U.S.—U. S. v. Caffey, CCANY.. 
141 F 2d 69, certiorari denied 65 
SCt. 84, 323 US 750, 89 L Ed 601, 
rehearing' denied 65 SCt. 115, 323 
U.S. 816, 89 LEd. 648—The Wright, 
C.C A.N.T., 109 F.2d 699—Standard 
OU Co of N J. v. U S, DC.N.Y., 
82 F.Supp. 738. modified on other 
grounds, CA, Esso Standard Oil 
Co. v. U. S, 174 F.2d 182—Slmon- 
sen v. U. S.. D C Pa.. 22 F Supp. 239. 

65 C J p 1412 note 80, p 1413 note 84 
Liability of United States to be sued 
m respect of mantime matters: 
Generally see supra subdivision a 
of this section. 

Under Public Vessels Act see infra 
subdivision c of this section. 
Under Suits in Admiralty Act see 
infra subdivision d of this sec¬ 
tion. 

43. U.S.—U. S. v. Caffey, C C.A.N.T., 
141 F.2d 69, certiorari denied 65 8. 
Ct 84. 323 U.S. 750, 89 LEd. 601. 
rehearing denied 66 S.Ct 115, 323 
U S. 815, 89 LEd. 648—The Wright. 
C.C.A.N.Y., 109 F.2d 699—Standard 
Oil Co. of N. J. v. U. S.. D.C.N.Y., 
82 FSupp. 738, modified on other 
grounds, C A., Esso Standard Oil Co 
v. U. S, 174 F 2d 182—Simonsen 
v. U. S., DC.Pa, 22 F.Supp. 239. 

65 C.J. p 1412 note 80. 

44. U.S—The Norman Bridge, D.C 
NY. 290 F. 675. 

65 C J. p 1412 note 81. 

45. U.S —The Western Maid, Md., 42 
SCt. 159, 257 U.S. 419, 433, 66 L. 
Ed 299. 

48. U.S.—The Western Maid, supra. 

66 C.J. p 1413 note 83. 

47. US—The Western Maid, supra. 
Buies held not effected hya 

(1) Shipping Act of 1916.—The 
Western Maid, supra—The Jeannette 
Skinner, C.C.A.Md, 281 F. 638. 

(2) Suits in Admiralty Act.—The 
Western Maid, Md., 42 SCt. 159, 257 
U.S. 419, 66 L.Ed. 299—65 C.J. p 1413 
notes 88, 90. 

48. U.S.—The Norman Bridge, D.CN. 
Y., 190 F. 675. 

65 OJ. p 1413 note 91. 


49. U.S —The Barendrecht, DCNY., 
286 F. 386, modified on other 
grounds, C.C.A., 9 F.2d 614. 

S& US —The North River, DCNY., 
67 F.Supp 808—The Zeller No. 8. D 
CN Y.. 45 F.Supp. 859. 

Purpose of statute 

(1) Public Vessels Act was one of 
several statutes manifesting congres¬ 
sional feeling that the United States 
should put aside its sovereign armor 
in cases in which federal employees 
have tortiously caused personal in¬ 
jury or property damage, and such 
enactments were not usually directed 
toward instances in which the United 
States had already put aside its sov¬ 
ereign armor and granted relief in 
other forms.—Johansen v. U. S., N.Y., 
72 SCt. 849, 842 US. 427, 96 LEd 
1051, rehearing denied 73 SCt 5, 344 
U.S. 848, 97 L.Ed. 660—Mandel v. 
U. S, NY., 72 SCt 849, 343 U.S. 427, 
96 LEd 1051, rehearing denied 73 
SCt. 47, 344 US 848, 97 LEd. 660— 
American Stevedores v. Porello, N.Y., 
67 SCt 847, 330 US. 446, 91 LEd 
1011—U. S. v. Lauro, NY, 67 SCt 
847, 330 U.S. 446, 91 L.Ed. 1011, con¬ 
formed to, CCA, 162 F2d 32, motion 
granted in part and denied in part 
163 F 2d 642. 

(2) The purpose of the act was to 
equate the government's liability in 
the operations of its merchant and 
public vessels.—Mandel v. U. S., D.C 
Pa., 74 F.Supp. 754. 

(3) Its purpose is to remove the 
defense of sovereign Immunity.—The 
North River, D.C.N.Y.. 57 F.Supp. 808 
—State of Maine v. U. S , D C Me , 45 
F.Supp. 85, affirmed, CCA, 134 F. 
2d 574, certiorari denied 63 S.CL 1437, 
319 U.S. 772, 87 LEd. 1720. 

Strict construction 

(1) The act must be strictly inter¬ 
preted —Canadian Aviator, Limited, 
v. U. S., C.CA.N J.. 142 F.2d 709, re¬ 
versed on other grounds 65 S.Ct 639, 
324 U.S. 215, 89 L.Ed. 901. 

(2) Any doubt must be resolved in 
favor of the United States.—State of 
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Maine v. U S., D.C Me, 45 F.Supp. 85. 
affirmed, CCA, 134 F.2d 574, certio¬ 
rari denied 63 SCt. 1437, 319 U.S 
772, 87 LEd. 1720—65 C.J. p 1404 
note 64 [a]. 

(3) The statute does not authorize 
a suit against the United States for 
damages caused by a public vessel 
without reference to a specific ves¬ 
sel—Balboa Shipping Co. v. Stand¬ 
ard Fruit & S. S. Co , D C N Y. 85 F 
Supp 312, appeal dismissed, C.A., 181 
F.2d 109. 

Construed as part of entire statutory 
system of remedies 

Public Vessels Act must be con¬ 
strued in such manner as to fit it into 
entire statutory system of remedies 
against government to make a work¬ 
able, consistent, and equitable whole 
—Johansen v. U. S, N Y.. 72 S Ct 849, 
343 U.S. 427. 96 L.Ed 1051, rehear¬ 
ing denied 73 S Ct 5. 344 U S. 848, 97 
LEd. 660—Mandel v. U. S, N.Y., 72 
SCt 849, 843 US 427. 96 LEd. 1051. 
rehearing denied 73 S.Ct 47, 244 U.S. 
848, 97 L.Ed. 660. 

Legislative intent sought In usage of 
term 

Where the phrase "caused by a 
public vessel,'* as used in the act was 
not further defined, it was appropri¬ 
ate to seek legislative intent in its 
usage —Canadian Aviator, Limited, v. 
U. S, CCA.NJ., 142 F.2d 709. re¬ 
versed on other grounds 65 S.Ct 639, 
324 U.S. 215, 89 L.Ed. 90L 

Bold public vessel withla act 

(1) Army transport—Lopez v, U. 
S., D C.N.Y., 102 F.Supp. 870. 

(2) Coast Guard vessels.—Page v. 
U. S., D.C.La., 105 F.Supp. 99. 

(3) Government stakeboat.—Con¬ 
ners Marine Co. v. Petterson Lighter¬ 
age & Towing Corp., D.CN.Y., 60 F 
Supp 960, affirmed in part and revers¬ 
ed in part on other grounds, C.C.A., 
151 F2d 662, motion denied 152 F2d 
657, certiorari denied 66 S.CL 963, 
327 U.S. 804, 90 L.Ed. 1029. 

(4) Navy lighter transporting prod¬ 
uct from customs warehouse to 
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against the United States provided by the act is The statute authorizes the court to apply prind- 
said to be exclusive, 61 but on the other hand, it has pies of in rem as well as in personam liability, 64 
been held in a proceeding for limitation of liability and imposes on the United States the same liability, 
for collision with a public vessel, when the United apart from seizure or arrest under a libel in rem. 
States presents a claim for the loss of the public as is imposed by admiralty law on private shipown- 
vessel, cargo owners may intervene and present ers, 65 but it is not intended to give rights of action 
their claim against the United States for the dam- against public vessels in cases not previously cog¬ 
ages from the collision. 62 The act applies to all nizable in admiralty against private vessels. 66 The 
claims against the United States for damages caused waiver of immunity from suit is not limited to cases 
by public vessels whether by libel or by cross of actual collision, 67 or cases in which the ship is 
libel. 66 the physical instrument creating the harm; 66 the 


steamer.—O. 7. Nelson & Co. v. U S, 
C.C.A. Cal., 149 F.2d 692, followed In 
General Cocoa Co. v. U. S.. 149 F. 
2d 815 and 149 F 2d 816, motion de¬ 
nied 169 F.2d 833. 

(5) Vessel under control of United 
States Navy and used for transporta¬ 
tion of personnel and military sup¬ 
plies.—Roeper v. U S, DCNY., 85 
F.Supp. 864. 

(6) Public vessel chartered to Unit¬ 
ed States navy to carry cargo of spe¬ 
cial grade of oil to United States 
naval station to be used as fuel by 
navy vessels.—Geo. W Rogers Const 
Corp. v. U. S., DC.NT., 118 FSupp 
927. 

(7) Vessel owned absolutely by 
United States through maritime com¬ 
mission and operated by officers who 
are civil service employees of United 
States and by crew paid by United 
States through its general agent, if 
not engaged in transporting cargo 
for hire for private shippers.—Geo. 
W. Rogers Const. Corp. v. U. S.. su¬ 
pra. 

(8) Vessel owned by the United 
States and lent to a state.—Sbarbaro 
v. U. S., D.C.Pa., 112 F.Supp. 93. 

(9) Vessel owned by the United 
States, bound for a port in the United 
States with coal belonging to the 
army where she was to complete her 
cargo by loading munitions of war 
after which she was to sail for the 
European theater of war—Bradey v. 
U. S.. C.C.A.N.T., 151 F.2d 742, cer¬ 
tiorari denied 66 S.CL 484, 326 US 
795, 90 LEd. 483, rehearing denied 
66 &Ct 1348, 828 U.a 880, 90 LEd 
1647. 

M eld not public vessel within mot 

(1) Battleship, which was wrecked 
in target practice on becoming obso¬ 
lete, and which settled to the bottom 
where it remained for period of twen¬ 
ty-nine years with a portion of the 
ship projecting above the water.— 
Baltimore, Crisfleld & Onancock Line 
v. U. S., C.C.A Va., 140 F 2d 230—Som¬ 
erset Seafood Co. v. U S, D.C.Md., 96 
F.Supp. 298, reversed on other 
grounds, C.A., 193 F.2d 631. 

(2) Foreign vessel taken into pro¬ 
tective custody by United States in 
United States port to prevent her loss 


by sabotage —Durant v. U. 8., D C 
! NC, 53 FSupp 1003 

(3) Government's vessel turned 
| over to private engineering company 

to convert it from troop transport 
to hospital ship, such company being 
in complete charge when injury oc¬ 
curred—Frusteri v. U. S-, DCNY, 
76 F Supp. 667 

(4) Vessel, owned by the United 
States but operated by a foreign gov¬ 
ernment under Lease-Lend Act—U 
S. v. Caffey, CCANY. 141 F 2d 69, 
certiorari denied 65 S Ct. 84, 323 U S 
750, 89 LEd 601. rehearing denied 65 
SCt. 115, 323 U.S 815, 89 LEd. 648 
—The Samovar, D.C.Cal., 72 F.Supp. 
574. 

Duty to inspect for seaworthiness 

With respect to government's lia¬ 
bility for loss of cocoa beans on navy 
lighter which overturned while trans¬ 
shipping beans to steamer from cus¬ 
toms warehouse urgently needed for 
incoming military supplies, govern¬ 
ment has duty as private carrier to 
inspect lighter for seaworthiness — 
O. F. Nelson & Co. v. U. S., C.C.A 
Cal., 149 F.2d 692, followed in Gen¬ 
eral Cocoa Co. v. U. S., 149 F.2d 815 
and 149 F.2d 816, motion denied 169 
F 2d 833. | 

Collision with naval patrol vassal 
Under the Public Vessels Act, op¬ 
erator and owner of civilian tug could 
properly bring libel in admiralty 
against the United States for colli¬ 
sion with naval patrol vessel pro¬ 
ceeding at sea to make rendezvous 
with convoy, and incidentally on look¬ 
out for submarines, although not ac¬ 
tively engaged in combat.—Moran j 
Towing & Transp. Co. v. U. S., D.C. 
N Y., 80 F.Supp. 623. j 

Suits by subrogses are permitted 
by the act.—Insurance Co. of North 
America v. U. S., D.C.V&., 76 F.Supp 
951. 

Offending vessel no longer In exist¬ 
ence 

Under statute court had jurisdic¬ 
tion although vessel causing damage 
was no longer in existence when li¬ 
bel was filed.—The North River, D C 
N.Y., 57 F.Supp. 808. 

51. U.S.—Atlantic Coast Line R Co 
v. Agwilines, Inc, C.A Fla., 195 F.2d 
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I 459—Thomason v. U. S, C.AC&L, 
184 F2d 105—Turner Terminal Co. 
v. U. S., DC Ala., 93 FSupp. 441. 

52. U.S—In re U. S Steel Products 
Co., CCA.N.T, 24 F.2d 657. 

53. US—The Wright, C.GA-N.Y.. 
109 F 2d 699. 

54. US —Canadian Aviator ▼. U. S„ 
NJ, 65 SCt. 639, 324 U.S. 215, 89 
L Ed 901. 

Statutory Incorporation of provisions 
of other statutes 

Where Suits in Admiralty Act au¬ 
thorizes a libelant, if he so elects, 
to proceed in accordance with princi¬ 
ples of libel in rem, if it appears that 
had vessel been privately owned a 
libel in rem might be maintained, 
and where Public Vessels Act pro¬ 
vides that suits thereunder shall be 
subject to. and proceed in accordance 
with, provisions of the Suits in Ad¬ 
miralty Act Insofar as the same are 
not Inconsistent with the Public Ves¬ 
sels Act, such provision of the Suits 
in Admiralty Act is applicable to a 
libel under the Public Vessels Act — 
Canadian Aviator v. U. S., supra. 

55. U.S.—Canadian Aviator v U. 8., 
supra—Porello v. U. S. f C.C.A.N.Y., 
153 F.2d 605, affirmed in part and 
reversed in part on other grounds 
American Stevedores v. Porello, 67 
S.Ct. 847, 330 U.S. 446, 01 LEd. 
1011 . 

Site United States stands la the po¬ 
sition of may private litigant 
U S —O. F. Nelson & Co. v. U. 8., 
C.ACaL, 169 F.2d 833. 

56. U.S—Mejia v. U. S., C.C.A.l*a., 
152 F.2d 686, certiorari denied 66 8. 
Ct 1366, 328 U.S. 862, 90 LEd 1632 
—State of Maine v U S, D.C.Me., 
45 F.Supp. 35, affirmed, C.C.A., 134 
F 2d 574, certiorari denied 63 S.Ct 
1437. 319 U.S 772, 87 LEd. 1720. 

57. U.S.—Canadian Aviator v. U. S, 
N.J.. 65 SCt 639, 324 U.S 215, 89 
LEd. 901—Thomason v. U. &, C.A. 
Cal., 184 F.2d 105. 

58. U S.—Thomason v. U. S. # supra— 
Roah Hook Brick Co. v. Erie R. 
Co., D.C.N.Y., 64 F.Supp. 288. 
Mowever, it was held that where 

evidence failed to disclose that gov¬ 
ernment stakeboat, to which scow 
was allegedly tied* physically rai»d 
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consent to suit embodied in the act extends to cases 
where the negligence of the personnel of a public 
vessel in the operation of the vessel causes damages 
to other ships, their cargoes, and personnel, regard¬ 
less of physical contact between the two ships, and 
where principles of admiralty law imposed liability 
on private parties. 69 An action for damage to shore 
structures resulting when a vessel of the United 
States collided therewith is not properly brought un¬ 
der the Public Vessels Act; 60 and the act has no 
application to negligence with reference to appurte¬ 
nances of the dock to which the ship was tied. 61 


Personal injuries and death . The act provides a 
remedy for personal injuries, 62 specifically, injuries 
suffered by an individual not employed by the United 
States, caused by the negligent maintenance or op¬ 
eration of a public vessel of the United States, 63 
including damages to third persons, not of the ship’s 
company, 64 but not including injuries sustained by 
members of the armed forces of the United States ; 66 
and the word “damages” as used in the statute also 
includes damages under the law of a state recover¬ 
able by a personal representative because of the 
death of a human being. 66 


damage to scow, government was 
not liable under the Public Vessels 
Act —Conners Marine Co. v. Petterson 
Lighterage & Towing Corp., D C N T , 
€0 FSupp. 960, affirmed in part and 
reversed in part on other grounds, C. 
C.A., 151 F.2d 662, motion denied 152 
F.2d 657, certiorari denied 66 S.Ct. 
963, 327 US 804. 90 LEd 1029. 

59. U.S.—Canadian Aviator v. U. S. f 
N.J., 65 S.Ct 639, 324 U.S. 215, 89 
LEd 901—Page v. U. S., D.CLa, 
105 F Supp 99—Woodbury v. U S , 
DC.Ma&s., 75 F.Supp 829, set aside 
on other grounds, C A . 175 F 2d 854 
—Roah Hook Brick Co. v. Erie R 
Co., D C N T, 64 F Supp. 288 

Statutory use of phrase, "caused 
by a public vessel,” constitutes an 
adoption by congress of customary le¬ 
gal terminology of admiralty law 
which refers to vessel as causing the 
harm, although the actual cause is 
the negligence of the personnel in 
operation of the ship, and which 
treats the vessel as a juristic per¬ 
son whose acts and omissions, al¬ 
though brought about by her per¬ 
sonnel, are personal acts of the ves¬ 
sel for which, as a juristic person, 
she is legally responsible—Canadian 
Aviator v. U. S, NJ, 65 SCt 639, 
324 U.S. 215, 89 L Ed 901 

Bamqga sustained while following 
public vessel under orders 

A libel alleging that libelant's 
steamship received orders to follow 
directly astern a patrol boat, a public 
vessel of the United States, and that 
while so proceeding the steamship 
struck a submerged wreck and sus¬ 
tained serious damages, stated a 
cause of action for damages caused 
by a public vessel within the act. 
—Canadian Aviator v. U. S, supra 

Bamage to cargo carried on public 
vessel 

Under the act, the United States 
could be sued for damage to cargo 
carried on a public vessel belonging 
to the United States —Prouvost Lefe- 
bvre of R. L v. U. S. f D.C.R L. 64 F. 
Supp. 298. 

09. U.S.—Turner Terminals v. U. S, 
C.A.AUL. 177 F.2d 844. 


Bridge 

U S —U. S v. South Carolina State 
Highway Dept. C.ASC, 171 F 2d 
893—State of Maine v. U. S. CC 
A Me. 134 F 2d 574, certiorari de¬ 
nied 63 S Ct. 1437, 319 U.S. 772, 87 
LEd. 1720. 

Book 

U S —Turner Terminals v. U. S., C.A 
Ala, 177 F 2d 844. 

61. U S —Pedersen v. U. S., D.C N.T., 
14 F Supp. 1008. 

United States held not liable for in¬ 
juries to passenger on its ferryboat 
who tripped because of alleged lurch 
of boat just as he was transferring 
hand truck from boat to bridge ap¬ 
purtenant to dock to which boat had 
been made fast, in absence of proof 
that boat was not securely fastened, 
or that lurch, if any, was due to neg¬ 
ligence of United States—Pedersen 
v. U. S., supra. 

62. U S.—American Stevedores v. 
Porello, N.Y. 67 S.Ct. 847, 330 US 
446, 91 LEd 1011—U. S v Lauro. 
NY, 67 SCt 847. 330 US 446, 91 
L Ed 1011, conformed to, CCA, 
162 F 2d 32, motion granted in 
part and denied in part 163 F.2d 
612. 

63. US—Johansen v. U. S , N.Y., 72 
SCt. 849, 342 US. 427, 96 LEd 
1051, rehearing denied 73 S Ct 5, 
344 US. 848, 97 LEd 660—Mandel 
v. U. S, NY, 72 SCt. 849, 343 U 
S. 427, 96 LEd 1051, rehearing de¬ 
nied 73 SCt 47, 344 US 848, 97 L 
Ed. 660 

64. US—Dobson v. U. S, CCAN Y, 
27 F.2d 807, certiorari denied 49 S 
Ct. 179. 278 US 653, 73 LEd 563 
and motion denied, CCA, 31 F.2d 
288. 

Statute hold to authorize suit by: 

(1) Passenger—Roeper v. U. S, 
DCNY, 85 F Supp. 864. 

(2) Stevedore—Porello v. U. S., C. 
CAN.!., 153 F 2d 605, affirmed In 
part and reversed in part on other 
grounds American Stevedores, Inc. v. 
Porello, 67 SCt. 847, 330 US 446, 
91 LEd. 1011—Lauro v. U S, DC 
NY, 63 FSupp 538, question certi¬ 
fied, C C.A., 157 F.2d 416, certified 
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question answered U S v Lauro, 67 
S Ct 847, 330 U S 446, 91 L Ed 1011. 
conformed to, C C.A., 162 F 2d 32, 
granted in part and denied in part 163 
F.2d 642—Militano v. U S, DCNY, 
56 FSupp. 904. 

Statute held not to authorise suit by: 

(1) Administrator of estate of ci¬ 
vilian crew member, who was killed 
while serving as officer of tug which 
was owned and operated by the Unit¬ 
ed States, when tug was struck by a 
mine.—Mandel v. U S, CAPa, 191 
F 2d 164, affirmed 72 S Ct 849, 343 
US 427, 96 LEd 1051, rehearing de¬ 
nied 73 SCt 47, 344 US 848. 97 L 
Ed 660—Contra Mandel v. U. S., D C 
Pa, 74 F.Supp 754 

(2) Civil Service employee of Unit¬ 
ed States, who was employed as mem¬ 
ber of crew of army transport, to re¬ 
cover for personal injuries received in 
line of duty —Johansen v U S , C A 
NY., 191 F 2d 162, affirmed 72 SCt 
849, 343 US 427, 96 LEd 1051, re¬ 
hearing denied 73 SCt 5, 344 US. 
848, 97 LEd 660—Contra Mandel v 
U. S.. DC Pa, 74 FSi.pp 764. 

(3) Fireman on puKio vessel of 
United States, such fireman being civ¬ 
il service employee of Aimy Engi¬ 
neers Corps —Rodriguez v. U S, C.C 
A Pa., 204 F 2d 508 

(4) Midshipman cadet at Pennsyl¬ 
vania Maritime Academy.—Sbarbaro 
v. U. S. DC Pa. 112 FSupp. 93. 

65. US—Bradey v. U. S, CCAN 
Y., 151 F 2d 742, certiorari denied 
66 SCt 481, 326 US 795, 90 LEd 
483, rehearing denied 66 SCt 1348. 
328 US. 880, 90 LEd 1647—Dobson 
v. U. S . C C A N.Y., 27 F.2d 807, cer¬ 
tiorari denied 49 S.Ct. 179, 278 U S 
653, 73 LEd. 663, and motion de¬ 
nied, CCA, 31 F 2d 288—Mandel v. 
U. S., D.C Pa. 74 F.Supp. 754. 

66. U.S.—American Stevedores v. 
Porello. NY. 67 SCt. 847, 330 U. 
S. 446, 91 LEd. 1011—U. S v. Lau¬ 
ro, NY., 67 S.Ct. 847, 330 US. 446, 
91 L Ed. 1011, conformed to, C.C.A, 
162 F 2d 32, motion granted in part 
and denied in part 163 F.2d 642— 
Mejia v. U. S., C.C. A. La., 152 F.2d 
686, certiorari denied 66 S Ct. 1366, 
328 U.S. 862, 90 LEd. 1632. 
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Contract claims . It has been held that the provi¬ 
sion of the act imposing liability only for damages 
caused by a public vessel does not limit the scope 
of the statute to actions in tort and exclude actions 
in contract, 67 and that such liability and waiver of 
immunity extends to claims arising in contract, 66 
but, on the other hand, it has been held that the act 
has no application to a contract claim to recover the 
cost of converting a vessel for service as a pas¬ 
senger and cargo ship after her use by the United 
States as a troop transport and hospital ship. 69 

d. Suits in Admiralty Act 

By the Suits In Admiralty Act, which Is strictly 
construed in favor of the United States, the United States 
has consented to be sued and to pay damages in cases 
Involving merchant vessels owned, controlled, or operated 
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by the United States or by a government controlled cor¬ 
poration where, If the vessel were privately owned or op¬ 
erated, a proceeding In admiralty could be maintained at 
the time of the commencement of the libel permitted by 
the statute, the purpose and effect of the act being to 
substitute a libel in personam against the United States 
or against such corporation for a proceeding In rem 
against the vessel. | 

The Suits in Admiralty Act, 46 U.S.C.A. §§ 741- 
752, which exempts from arrest and seizure ves¬ 
sels owned, controlled, or operated by the United 
States, or by a government controlled corporation, 
and cargo owned or possessed by the United States 
or by such corporation, and permits a libel in perso¬ 
nam against the United States or against such cor¬ 
poration, as the case may be, applies to such causes 
of action only as are within the purview of the stat¬ 
ute, 70 strictly construed in favor of the United 


67. U.S —Thomason v. TJ. S, C A 
Cal.. 184 F 2d 105. 

Bmioi for rule 

Word “damages" means compensa¬ 
tion in money for any loss or injury, 
and requirement that damages be 
caused by ship means that damage* 
must arise out of possession or oper¬ 
ation of ship; the phrase includes 
damages arising from acts for which 
private ship is legally responsible as 
Juristic person under customary le¬ 
gal terminology of admiralty law — 
Thomason v. U. S, supra 

68 . TJ S —TJ S ▼ Loyola. CCA Cal. 
161 F 2d 126—Thomason v U S , D 
C Cal, 85 FSupp 742. affirmed, C 
A. 184 F 2d 105—Jontry v. U. S , D 
C Cal. 73 F Supp 899 

Damages caused by public vessel 
within Public Vessels Act as in¬ 
cluding unpaid compensation for 
seaman’s service see Seaman S 
124 a 

Liability of United States for mainte¬ 
nance and cure see Seamen § 183 a 
66 . U S.—Eastern S S Lines v U S . 

C.A.Mass., 187 F.2d 956 
70. U.S.— Calmar S. 8. Corp. v. U. S, 
N.Y., 73 SCt. 733. 345 US 446, 97 
LEd. 1140. rehearing denied 73 
SCt. 1110. 345 U.S 971, 97 LEd 
1388, opinion conformed to, C A. 209 
F.2d 852—Forgione v U S, CA. 
Pa.. 202 F2d 249. certiorari denied 
73 S.Ct. 950. 345 US 966, 97 LEd 
1384—Defense Supplies Corp v U 
S Lines Co. D.CNY., 57 FSupp 
291, affirmed, CCA., 148 F 2d 311. 
certiorari denied 66 S Ct 43, 326 U. 
S. 746, 90 L Ed. 446—Palmer & Par¬ 
ker Co. v U. S., D C Mass., 1 F 
Supp 326, vacated on other 
grounds, CCA, U. S v. Palmer & 
Parker Co, 61 F 2d 455. 

Or.—Fink v. Shepard S. S. Co, 192 P 
2d 258, 183 Or. 373, rehearing de¬ 
nied 193 P.2d 637, 183 Or 373, af¬ 
firmed 69 S.Ct 1330, 337 U & 810, 93 
LEd 1709. 

15 C.J. p 1411 note 60. 


Vessel sold by the united States 

Statute was not applicable where 
vessel had been sold by the United 
States to an individual—Campbell v 
Loznicka, C A Fla., 181 F 2d 356— 
Eagle Indem. Co. to Use of Beall v 
U. S Lines Co., D.C.Md., 86 FSupp 
919 

Uniform suit# 

The Suits in Admiralty Act provid¬ 
ed for uniform suits for maritime 
causes of action against the United 
States —Crescitelli v. U S , D C Pa. 
66 F Supp. 894, affirmed, CCA, 159 F 
2d 377. 

Recovery not limited to torts 

Reco\ery under the act is not lim¬ 
ited to torts, but is general —Olavar- 
na & Co v. U. S., DC Ala, 66 F 
Supp 758 

Causes of action held within purview 
of statute 

(1) Action by assignee of claims 
for damages suffered by cargo of 
ship employed by the United States 
as a merchant vessel —Seaboard 
Fruit Co v. U S, D.CN.Y., 73 F 
Supp 730 

(2) Action by employee of inde¬ 
pendent contractor suffering person¬ 
al injury while working on vessel 
owmed and operated by United States 
—Ahbattista V. U. S., D C N J , 95 F 
Supp. 679—Carslund v. U. S, DC. 
Cal ( 88 F Supp 105. 

(3) Action by longshoreman sus¬ 
taining Injuries in the discharge of 
a cargo from a vessel owned, man¬ 
aged, and operated and controlled by 
the United States and registered un¬ 
der the laws of Panama—Caldarola 
v U. S , D C N Y., 98 F Supp. 987. 

(4) Action by United States cus¬ 
toms inspector for injuries sustained 
when, in the discharge of his official 
duties, he was leaving vessel—U. S 
v. Marine, CC.AMd, 155 F.2d 456. 

(5) Action for damage caused by 
negligence of pilot on shipping board 
vessel through collision, although 
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I such pilot was taken under compul¬ 
sion —Standard Oil Co of New Jersey 
v. U. S. f DC Ala, 27 F 2d 370. 

(6) Action for labor and material 
furnished in repairing and recondi¬ 
tioning vessel—Morse Dry Dock & 
Repair Co v U S, 77 Ct Cl. 57. cer¬ 
tiorari denied 54 S.Ct 457, 291 U.S. 
672, 78 LEd. 1061. 

(7) Claim for wharfage—Atlantic 

Coast Line R Co v U S, 120 F 
Supp 917. 128 CtCl. 747, certiorari 
denied 75 SCt 108, 348 US 872, 99 
L.Ed. -. 

(8) Libel by owner of vessel for 
additional charter hire and additional 
compensation for total loss of ves¬ 
sel—A H Bull S. S. Co v. U S. 
DCNY., 105 F.Supp. 474, affirmed, 
C A, 208 F 2d 888. 

(9) Libels to recover in contract 
for certain sums allegedly due from 
United States under charter parties 
covering vessels formerly owned by 
libelant, and under agreement for set¬ 
tlement of certain claims of libelants 
under charter parties —U. S v. 
Adams, C.AMass, 201 F.2d 160. 

(10) Suit on crew life and injury 
policy issued by war shipping admin¬ 
istration —Reinold v. U S, DCNY, 
72 F Supp 92, reversed on other 
grounds, CCA, 167 F2d 556, certio¬ 
rari denied 69 SCt. 48, 335 U.S. 824, 
93 LEd 378. 

(11) Suits by subrogees.—U. S. Fi¬ 
delity & Guaranty Co. v. U. S., C C.A. 
N Y.. 152 F.2d 46—Insurance Co. of 
North America v. U. S., DC.Va, 76 
F Supp. 951—Coal Operators Cas Co. 
v. U. S., D.CJPa, 74 F.Supp 236. mo¬ 
tion denied 76 F.Supp. 681—U. S. Fi¬ 
delity & Guaranty Co, for Use of 
Walsh v. U. S., D.C.N.Y., 56 F.Supp. 
452 

Causes of action held not within pur- 
view of statute 

(1) Action for debts incurred by 
master of foreign vessel for supplies 
furnished vessel which was taken in* 
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States. 71 By this statute the United States has con¬ 
sented to be sued and to pay damages in cases within 
the statute, 72 that is when the vessel is a merchant 
vessel, owned, controlled, or operated by the United 
States or the corporation, 73 and only in cases where, 
if the vessel were privately owned or operated, a 


proceeding in admiralty could be maintained at the 
time of the commencement of the permitted libel in 
personam. 74 

The purpose and effect of the statute is to sub¬ 
stitute a libel in personam for a proceeding in rem 
against the vessel, 76 but otherwise the United States 


to protective custody by the United 
States In a United States port to pre¬ 
vent her destruction and loss by sabo¬ 
tage—Durant v. U. S., D.C N.C., 63 
F.Supp. 1003. 

(2) Suit to recover for damage to 
boat when it struck the wreck of a 
battleship which had been intention¬ 
ally sunk by the United States as re¬ 
sult of target practice —Somerset 
Seafood Co v. U. S.. D.C.Md., 95 F 
Supp. 298. reversed on other grounds. 
CA.. 193 F.2d 631. 

71. US —McMahon v. U. S.. C A Fa.. 
186 F 2d 227. affirmed 72 SCt 17. 
342 US. 26. 96 I.Ed. 26, rehearing 
denied 72 SCt. 228. 342 US 899. 
96 L.Ed. 673—Defense Supplies 
Corp. v. U. S Lines Co.. C C.A N Y , 
148 F 2d 311. certiorari denied 66 S. 
Ct 43. 326 US 746. 90 LEd. 446— 
U. S v Clyde-Mallory Lines. CCA. 
La, 127 F.2d 669, affirmed Clyde- 
Mallory Lines v The Eglantine, 63 
S Ct. 294, 317 U S 395. 87 L.Ed. 355 
—Burton v U S. DCNY., 109 F. 
Supp. 139—Kruhmin v. U. S War 
Shipping Administration, D C Pa., 
81 FSupp. 689, afflrnited, CA., 177 
F 2d 906—Crescitelli v. U. S., D.C 
Pa., 66 FSupp 894, affirmed, C.C. 
A., 159 F.2d 377—Sawyer v. U. & 
D.C.N.Y.. 66 F.Supp. 27L 
66 C.J. p 1411 note 61. 

XsftfMioa to specific vessel 

The statute does not authorize suit 
against the United States without 
reference to a specific vessel —Balboa 
Shipping Co. v. Standard Fruit A S. 
S. Co.. D.C.N.Y., 85 FSupp 312. ap¬ 
peal dismissed. CA., 181 F2d 109. 

72. U.S.—Jensen v. U. S, C.APa., 
184 F.2d 72—Metaxas v. U. S, D C. 
Cal.. 68 F.Supp. 667—The Beaton 
Park, D.C.Wash. 65 FSupp. 211— 
Conlon v. Hammond Shipping Co., 
D.C.CaL, 55 F Supp. 635. 

73. U S.—Calmer S S Corp v. U. S., 
NY, 73 SCt 733, 345 U.S 446, 97 
LEd. 1140, rehearing denied 73 S. 
Ct. 1110, 345 U S 971, 97 LEd. 1388, 
opinion conformed to, CA, 209 F. 
2d 852—Lopez v. U. S., D.C.N.Y., 59 
FSupp. 831. 

65 C.J. p 1411 note 62. 

Fnblio vessel in transport service 
<1) A ship owned by the United 
States and assigned by the war ship¬ 
ping administration to the army and 
carrying army, navy, and lend-lease 
property was a public vessel rather 
than a merchant vessel within the 
Suits in Admiralty Act—Lauro v. U. 
S* CCJLN.Y^ 162 F.2d 32. motion 


granted in part and denied in part 
163 F 2d 642. 

(2) Where combination passenger 
and cargo merchant vessel during 
whole period of her active use by 
federal government under bare boat 
requisition charter was engaged as a 
public vessel in army transport serv¬ 
ice, and not in commercial service, 
fact that maritime commission deliv¬ 
ered vessel into hands of owner as 
custodial agent pending final redeliv¬ 
ery of vessel to owner in termination 
of the requisition charter did not, on 
that date, cause vessel to revert to its 
status as a “merchant vessel,*' so as 
to give district court under Suits In 
Admiralty Act Jurisdiction of claim 
under the requisition charter for cost 
of reconverting ship to its former 
condition—Eastern S. S. Lines v. U. 
S., C.A.Mass., 187 F.2d 956. 

Vessel operated by foreign govern¬ 
ment under lend-lease 
Vessel built for the United States 
maritime commission, delivered to the 
war shipping administration, and, 
pursuant to bare boat charter party 
arrangements under lend-lease, deliv¬ 
ered to a foreign government which 
had possession of vessel at time of 
injury was not employed as a mer¬ 
chant vessel within the act —The 
Samovar, DC Cal., 72 F.Supp. 674. 

74. U.S—Forgione v. U. S , CA.Pa., 
202 F 2d 249, certiorari denied 73 
SCt 950, 345 US 966, 97 L.Ed 1384 
—D. C Andrews & Co. v. U. S., Ct. 
Cl, 124 FSupp 362—Jensen v. U 
S War Shipping Administration, D. 
CPa., 88 FSupp. 542, affirmed, C~A, 
184 F 2d 72. 

65 C.J. p 1411 note 63. 

Teit in determining whether a libel 
in personam may be maintained 
against United States under the act 
is whether a libel could be maintained 
at time of filing of the suit If vessel 
were privately owned.—Olavarria & 
Co. v. U. S., D.C.Ala., 56 F.Supp. 758. 
Indemnity provision of building con¬ 
tract 

Where longshoreman was injured 
because of a defect in vessel built 
for government but delivered pursu¬ 
ant to lend-lease under a bare boat 
charter party agreement to British 
ministry of war transport, there was 
no maritime liability on part of the 
United States to libelant which could 
give maritime character to claim 
over against the United States by 
builder under Indemnity provisions 
of building contract based on long- 
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shoreman's claim against builder.— 
The Samovar, D.C.Cal., 72 F Supp. 
674 

Collision with land s tr u c ture 

(1) Where vessel owned and oper¬ 
ated by United States collided with 
bridge, precipitating bridge tender 
into canal and resulting in tender’s 
death, the tort was a nonmaritime 
tort, not cognizable under act, since 
bridge was a land structure, and libel 
could not be maintained against Unit¬ 
ed States for tender's death.—Oakes 
v. U. S, DCNY. 35 FSupp. 868. 

(2) It has been held, however, that 
the Suits in Admiralty Act furnished 
exclusive remedy against United 
States for damage to shore structure 
where suit was not filed until after 
enactment of Extension of Admiralty 
Jurisdiction Act.—Department of 
Highways, State of Louisiana v. U. 
S, C A La., 204 F.2d 630—Turner Ter¬ 
minal Co. v. U. S, D C.Ala., 93 F Supp. 
441. 

75. U S.—Hust v. Moore-McCormack 
Lines. Or, 66 SCt 1218, 328 US 
707. 90 LEd 1534—Schnell v U S, 
CCANY, 166 F 2d 479, certiorari 
denied 68 SCt 1346, 334 US. 833, 
92 LEd 1760—Balfour Guthrie A 
Co, Limited v U. S, D C CaL, 90 F. 
Supp 831—Burkholder v U. S., D. 
CPa, 60 FSupp 700—Morse Dry 
Dock A Repair Co v U. S, 77 Ct. 
Cl 57, certiorari denied 54 S.Ct 467, 
291 U.S 672, 78 LEd. 106L 
65 C.J. p 1411 note 64. 

Expansion of seaman% righto 

The effect of the Suits in Admiralty 
Act was to expand, not to restrict, 
seamen's rights—Hust v. Moore-Mc- 
Cormack Lines, Or, 66 S Ct 1218, 328 
U S. 707. 90 L.Ed. 1534. 

Purpose to prevent seizure 

(1) A prime purpose of the act was 
to prevent seizure in United States 
ports of vessels owned by the govern¬ 
ment or Its wholly-owned corpora¬ 
tions in actions in rem.—Eastern S. 
S. Lines v. U. S.. CJLMass, 187 F.2d 
956—Ryan Stevedoring Co. v. U. S, 
CL4.N.Y., 175 F.2d 490, certiorari de¬ 
nied 70 S Ct 249, 338 U.S. 899, 94 L 
Ed. 553—Schnell v. U. S.. CCANY., 
166 F 2d 479, certiorari denied 68 S. 
Ct. 1346, 334 U.S. 833. 92 LEd. 1760 
—Brady v. Roosevelt 8. 8. Co., CC. 
A.N Y., 128 F.2d 169, reversed on oth¬ 
er grounds 63 S.Ct 425, 317 U.S. 676, 
87 L.Ed 471, rehearing denied 63 S.Ct 
659, 318 U.S. 799, 87 LEd. 1168, cer¬ 
tiorari denied Roosevelt a S. Co. v. 
Brady* 63 S.Ct 1820. 819 U.& 763, 
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is to be treated on a parity with private shipping does not create new liabilities; 77 it has to do entire- 
companies with respect to liabilities arising out of ly with remedies, 78 but the remedies given by the 
the commercial operation of vessels. 76 The act act are exclusive. 76 The act does not contemplate 


17 L.Ed. 1714—Grant v. U. S. War 
-Shipping Administration, D.C.Pa. f 65 
F Supp. 507—65 CJ. p 1411 note 64 
[a]. 

(2) The law was enacted to relieve 
the United States from obstruction 
•of its commercial traffic by seizure of 
merchant vessels owned by it or un¬ 
der its control —Pineiro v. U. S., D C 
Cal., 65 F Supp. 101—Olavarria & Co 
▼. U. 8., D.C. Ala., 56 F.Supp. 768— 
Burkholder v. U. S., DC.Pa., 56 F 
Supp. 106—65 C J. p 1411 note 64. 
Xibel against ship held not maintain¬ 
able in view of statute 

(1) In general—Myers v. U. a, D. 

C. N.T, 81 F.Supp 747. 

(2) Merchant vessel owned by the 
United States Maritime Commission 
but operated under bare boat charter 
by a private corporation—Alaska S 
S. Co. v. Amerlcan-Hawaiian S. S. Co., 

D. C.Wash, 76 F Supp. 701 

Act held applicable to libels in per- 
sonant, as well as libels in rem — 
Federal Sugar Refining Co v. U S, 

C. C.AN.T, SO F.2d 254, reversed on 
other grounds 60 SCt. 118, 280 U.S. 
320. 74 LEd 451. 

Applicability of principles of in rent 
liability 

<1) The act was intended to permit 
a suitor under the form of a libel in 
personam to maintain a libel basically 
either in personam or in rem—Saw¬ 
yer v. U S, DCNY., 66 F.Supp. 271. 

(2) Where the circumstances of the 
Injury and ownership of vessel per¬ 
mit either an action in rem or an ac¬ 
tion in personam against the United 
States, an action in personam Is, un¬ 
der the act, cognizable by courts of 
the United States—Grant v. U. S. 
War Shipping Administration, D.C. 
Pa., 65 F Supp. 507. 

(3) A suit in personam may be 
maintained against the United States 
under the act, even though the ves¬ 
sel is not liable in an action in rem. 
—Grant v. U. S. War Shipping Ad¬ 
ministration, supra. 

(4) It has been said, however, that 
where there is no remedy in rem 
available to the libelant, the act has 
no application—Burkholder v. U. S., 

D. C.Pa, 56 F.Supp. 106. 

76. U.S.—Eastern S. S. Lines v. U. 
S., C.AMass., 187 F 2d 956—U. S V 
Marine. C.C AMd.. 155 F.2d 456— 
Osanlc V. U. S, D.C.N.Y., 83 F 
Supp. 4, affirmed, CA., 188 F.2d 228 
—Robinson v. U. S., D.C.Ala., 76 
F.Supp. 422, affirmed, C.A., 170 F.2d 
578—The Beaton Park, DC.Wash., 
65 F.Supp. 211—Olavarria & Co. v 
U. a, D.C.Ala., 56 F.Supp. 758. 
Same liability 

The Suita in Admiralty Act waa in¬ 


tended to impose on the United States 
the same liability, apart from seizure 
or arrest under libel in rem, as is 
imposed by admiralty law on private 
shipowners.—U. S. v. The Australia 
Star, CA.N.Y, 172 F.2d 472, certio¬ 
rari denied 70 SCt. 69, 338 U.S. 823, 
94 LEd. 499—Greene v. U. S. f D.C. 
N Y.. 104 F.Supp 667. 

The United States stands in the po¬ 
sition of any private litigant 
US—O. F Nelson & Co. v. U. a, C. 
A Cal., 169 F2d 833—Mosseller v. 
U. S, CCA.N.Y., 158 F.2d 380. 

77. US —Burkholder v. U. S., D.C. 
Pa, 56 FSupp. 106. 

Ho new cause of action created 
The Suits in Admiralty Act creates 
no new cause of action in the usual 
sense but with respect to causes of 
action, existing or arising against 
private owners, It confers & new 
right to assert cause of action 
against the sovereign—Crescltelll v 
U. S , D C.Pa, 66 F Supp. 894, affirm¬ 
ed, C.C A_, 159 F 2d 377. 

Existence of cause of action indepen¬ 
dently of aot 

Under provision giving remedy only 
where admiralty proceedmg could be 
maintained if vessel were privately 
owned or operated or cargo were pri¬ 
vately owned and possessed, “main¬ 
tained" implies that a cause of action 
must exist independently of the act. 
—Burkholder v. U. S-, D.C.Pa., 56 F. 
Supp 106. 

78. US —Burkholder v. U. S., supra. 
Procss ding in accordance with prin¬ 
ciples of libels in rem 

(1) Under provision that if libelant 
so elects the suit may proceed in ac¬ 
cordance with the principles of li¬ 
bels in rem whenever it shall appear 
that had the vessel or cargo been 
privately owned and possessed a li¬ 
bel in rem might have been maintain¬ 
ed, there is no difference between a 
suit in rem under the act and a suit 
in rem Independent of the statute — 
Keystone Tel. Co. v. U. S., D C.N.Y., 
49 F Supp. 608. 

(2) The effect of an election to pro¬ 
ceed as in the case of a libel in rem 
is to substitute the United States in 
place of the vessel, leaving all the 
proceedings just as though the ves¬ 
sel had, in fact, been seized and 
claimed by the United States and re¬ 
leased on bond.—Standard Oil Co. of 
New Jersey v. U. a, D.C. Ala., 27 F. 
2d 370. 

79. U.S.—Hust v. Moore-McCormack 
Lines, Or., 66 S.Ct. 1218, 328 U.S 
707, 90 L.E<L 1534—Department of 
Highways, State of Louisiana v. U. 
S. C.ALa., 204 F.2d 630—Atlantic 
Coast Line R. Co. v. Agwilines, Inc., 
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CJLFla., 195 F.2d 469—Eastern 8. 
8. Lines v. U. S. v C.A Mass., 187 F. 
2d 956—Thomason v. U. S., G.AC&L, 
184 F.2d 105—Untereinger v. U. 8., 
CANT., 172 F.2d 298—U. & v. Ma¬ 
rine. C.C.A.Md., 165 F.2d 456—Car- 
roll v. U. S., C.C.A.N.Y., 133 F.2d 
690—U. a v. Clyde-Mallory Lines, 
CCALa., 127 F.2d 569, affirmed 
Clyde-Mallory Lines v. The Eglan¬ 
tine. 63 SCt 294, 317 U.a 395. 87 
L.Ed. 355—Isbrandtsen Co. v. U. 
a. D.C NY. 123 F.Supp. 819—At¬ 
lantic Coast Line R. Co. ▼. U. a. 
120 F Supp. 917, 128 Ct CL 747, cer¬ 
tiorari denied 75 8 CL 108. 848 U.S. 
872, 99 L.E<L — — — —States Marine 
Corp of Delaware v. U. a, D.C.N.Y., 
120 F.Supp. 685—Joyce v. U. 8., D. 
CNJ., 106 FSupp. 719—Abbattista 
v. U. S., D.CN.J., 95 F.Supp. 679— 
Turner Terminal Co. v. U. S., D.C. 
Ala., 93 FSupp. 441—McKenna v. 
U. S., D.C NY., 91 F.Supp. 556— 
Carslund v U. S.. D.C Cal., 88 F. 
Supp. 105—Hoiness v. U. 8 ., 75 F. 
Supp. 289, appeal dismissed, C.C.A., 
165 F 2d 504, reversed on other 
grounds 69 S.Ct. 70, 335 U.a 297. 
93 L.Ed. 16—American President 
Lines v. U S., D C.N.Y., 75 F.Supp. 
110—Piascik v U. S., D C.N.Y., €5 
F.Supp 430—Morse Dry Dock A Re¬ 
pair Co v U. S., 77 Ct.CL 67, certio¬ 
rari denied 54 S.CL 457, 291 U.a 
672, 78 LEd. 1061. 

Or—Fink v. Shepard a 8. Co., 193 
P 2d 258, 183 Or. 373, rehearing de¬ 
nied 193 P.2d 537, 183 Or. 373, af¬ 
firmed 69 S Ct. 1330, 337 U.a 810, 93 
LEd 1709. 

65 C.J. p 1411 note 59 [a]. 

Claims arising under charters 

Claims by owners of merchant ves¬ 
sels against the United States aris¬ 
ing from obligations of the United 
States under charters of vessels must 
be brought by libel under the Suits 
in Admiralty Act.—Adams v. U. 8., 
DC Mass, 101 F.Supp. 956, affirmed, 
C.A., U. a v. Adams, 201 F.2d 150. 

Remedy against United Staten on 
Maritime Commi ss io n 
The Suits in Admiralty Act pro¬ 
vides the exclusive remedy in admir¬ 
alty against the United States Mari¬ 
time Commission or the United States 
for a maritime tort.—Brady v. Roose¬ 
velt a a Co., n.y., 63 act. 425 , 437 , 

317 U.S. 575, 87 L.Ed. 471, rehearing 
denied 63 SCt. 659, 318 U.a 799, 37 
LEd. 1163. 

Rights against private operator of 
government-owned vessel 

(1) It was held that the act does 
not affect or exclude rights, in admir¬ 
alty or otherwise, against a private 
operator of a government-owned ves¬ 
sel.—Host v. Moore-McCormack 
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or authorize suits by one agency of the United 
States government against another, 80 even though 
marine insurers, under their subrogation rights, are 
the real parties in interest in maintaining the libel. 81 

While the view has been taken that the phrase, 
"employed as a merchant vessel,” relates to the 
time when the act occurred out of which the cause 
of action arose, 82 and that neither employment as 
a merchant vessel nor ownership by the government 
at the time of the filing of the libel under the act 
is necessary to the maintenance of the suit, 88 it has 
also been held that the phrase refers to the time 
when the libel is filed, 84 and does not authorize a 
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libel if the vessel is not so employed when the libel 
is filed. 86 

Subject to rules with respect to vessels employed 
in public service, the phrase, "employed as a mer¬ 
chant vessel,” as used in the statute, has reference to 
the work which she is doing, 88 or for which she is 
proceeding or waiting; 87 and, if the vessel is earn¬ 
ing her living in the merchant service, she is em¬ 
ployed within the meaning of the statute. 88 The act 
does not require active use as a merchant vessel at 
all times, but only that the vessel have a commercial 
character. 89 It refers simply to privately owned 
vessels operated for the United States for hire, 90 


Lines. Or.. 66 SCt 1218, 328 U.S. 707, 
90 LEd. 1684. 

(2) “There is not the slightest in¬ 
timation or suggestion in the history 
of the act that it was designed to 
abolish all remedies which might 
exist against a private company for 
torts committed during the operation 
of government vessels under agency 
agreements."—Brady v. Roosevelt S 
S. Co., supra. 

(3) Thus, where customs Inspector 
was fatally Injured while boarding 
vessel owned by United States Mari¬ 
time Commission and operated for 
commission under contract by private 
corporation, the Suits in Admiralty 
Act did not provide exclusive remedy 
against corporation, but administra¬ 
trix could sue at law.—Brady v. 
Roosevelt S. S Co , supra. 

(4) It was also held that seaman, 
employed on vessels owned by the 
United States and operated for it by 
private companies retained rights un¬ 
der maritime law. including remedy 
under Jones Act, against private com¬ 
pany operating vessel as agent for 
government. 

U S —Hust v. Moore-McCormack 

Lines. Or. 66 SCt. 1218, 328 US. 

707. 90 LEd. 1534—Carroll v. U. 

S., C.C A N Y., 133 F 2d 690—Ledes¬ 
ma v Dichmann, Wright & Pugh, 

D C N Y, 74 F.Supp. 752. 

N Y —Gay v Pope & Talbot, 47 N.Y 

S.2d 16. 183 Misc. 162. 

(5) On the latter point, however, 
the case of Hust v. Moore-McCormack 
Lines, supra, has been expressly over¬ 
ruled—Cosmopolitan Shipping Co. v 
McAllister. N. Y., 69 S Ct. 1317, 1828, 
337 US 783, 93 L.Ed 414. rehearing 
denied 70 S.Ct 32, 338 U.S. 839, 94 
L.Ed 513. 

(6) Right of seamen to recover for 
personal injuries in general see Sea¬ 
men §{ 188-191. 

(7) Right of action for injuries to 
persons on or about vessels in gener¬ 
al see Shipping §6 83-87. 

80i U.S.—Defense Supplies Corp. v. 

U. & Lines Co., C.C.A.N.Y., 148 F. 


2d 311, certiorari denied 66 S Ct. 43. 
326 U.S. 746, 90 LEd. 446 

81. US —Defense Supplies Corp. V. 
U. S. Lines Co., supra. 

82. U.S—U. S. v. Clyde Mallory 
Lines, C C.A La., 127 F 2d 569, af¬ 
firmed Clyde-Mallory Lines v. The 
Eglantine, 63 SCt. 294, 317 US 
395, 87 LEd 355—Atlantic Coast 
Line R Co. v U. S, 120 F Supp 
917, 128 Ct Cl 747, certiorari denied 
75 SCt. 108. 348 US. 872, 99 LEd 
—- —Adams v. U. S., D.C Mass. 
101 FSupp 956, affirmed, CA, U 
S. v Adams, 201 F 2d 150—Jentry 
v. U S. DCCal. 73 FSupp 899— 
Olavarria & Co v U S. DC Ala. 
56 FSupp. 758—Adams v. U. S. 
D.C Mass , 281 F 895—Morse Dry 
Dock & Repair Co v U. S , 77 Ct Cl 
57, certiorari denied 54 SCt. 457, 
291 U.S. 672, 78 L.Ed 1061. 

83. US —Eastern S S. Lines v. U. 
S, C.A Mass, 187 F.2d 956. 

Vessel In idle statns 

A libel for damages resulting when 
respondent’s tanker struck discharge 
pipeline of libelant’s dredge could be 
maintained notwithstanding when 
suit was filed the tanker was in idle 
status, having been allocated for 
sale, where it had been actively em¬ 
ployed as merchant vessel when pipe 
line was struck.—McWilliams Dredg¬ 
ing Co. v. U. S. # D.C.L&., 105 F.Supp 
582. 

84. U.S—Mack Engineering & Sup¬ 
ply Co. v. U. S, D.C NY., 291 F. 
713. 

85. U.S—Zeller Marine Corp. v. U. 
S, D.C.N.Y., 66 F.Supp. 447. 

65 C J. p 1412 note 67. 

88 . US —Adams v. U. S., D.C.Mass., 
281 F. 896 

65 C.J. p 1412 note 68. 

Stake boat 

Liability did not attach to govern¬ 
ment under the Suits in Admiralty 
Act for damage to a scow allegedly 
caused by a government stake boat 
in view of provision of act that gov¬ 
ernment vessel Involved must be a 
merchant vessel or a tugboat, the 
stake boat being neither.—Conners 
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Marine Co. v. Petterson Lighterage 
& Towing Corp., DCNY., 60 FSupp 
960, affirmed in part and reversed in 
part on other grounds. CCA, 151 F 
2d 662. motion denied 152 F 2d 657, 
certiorari denied 66 SCt. 963, 327 U. 
S. 804, 90 LEd. 1029, and certiorari 
denied 66 SCt. 963, 327 U.S 804 90 
LEd. 1029. 

Charter party test for determining 
whether a vessel is a public vessel or 
a merchant vessel is restricted in 
its application to a privately owned 
vessel carrying public cargo, because 
it is by resort to terms of charter 
party that court is able to decide na¬ 
ture of government’s interest in pri¬ 
vately owned vessel and extent of 
control exercised by government over 
such vessel at a given time —Geo W 
Rogers Const Corp v. U. S, D C N 
Y, 118 FSupp 927. 

87. US —Adams v U S, D C Mass . 
281 F 895. 

88. U S —James Shew'an 4b Sons v 
U S.. NY, 45 SCt 45, 266 US 
108, 69 LEd. 192—Adams v. U. S., 
D C Mass , 281 F 895 

65 C J p 1412 note 71 

Public vessel engaged la transport- 
lag cargo for hire for private ship¬ 
pers, is operated as a merchant ves¬ 
sel serving interests of private com¬ 
merce, and tort actions Involving 
such vessel so engaged would come 
under Suits in Admiralty Act—Geo 
W Rogers Const. Corp. v. U. S, DC. 
N.Y., 118 F Supp. 927. 

89. U.S.—Atlantic Coast Line R. Co. 
v. U. S, Ct Cl, 120 F Supp 917, 128 
Ct CL 747, certiorari denied 75 S.Ct. 

108, 348 US. 872, 99 LEd.- 

Adams v. U. S, DC Mass., 101 F 
Supp. 956, affirmed, C.A., U. S v. 
Adams, 201 F.2d 150—Morse Dry 
Dock & Repair Co. v U. S, 77 Ct 
Cl. 57, certiorari denied 54 S Ct. 
457, 291 US. 672, 78 LEd. 1061. 

90. U S —Calmer S. S Corp. v. U S, 
NY., 73 SCt. 733, 345 US 446, 97 
LEd. 1140, rehearing denied 73 S 
Ct. 1110, 345 US 971. 97 LEd 1388, 
opinion conformed to, CA., 209 F. 
2d 852. 



91 C.J.S. 


UNITED STATES §18$ 


and the nature of the cargo is not the criterion for 
determining whether a vessel is so employed. 91 
The mere fact that a United States navy crew is 
aboard does not prevent the operation of the stat¬ 
ute, if the vessel is otherwise within its operation, 92 
although members of the armed forces are excluded 
from the waiver of sovereign immunity. 93 

Libel in personam will lie for repairs to a vessel 
engaged in merchant service, although shortly after 
repairs the vessel was laid up in the custody of 
caretakers employed by the shipping board. 94 Un¬ 
der the statute the United States is under the same 
duty as is imposed on private owners to mark 
wrecks, and is therefore subject to the same lia¬ 
bility for failure to do so; 95 but a libel will not lie 
under the act for damages resulting from a collision 
with an abandoned wreck which retains none of the 
characteristics of a vessel 96 The owner of the 
vessel, as well as other persons injured by its opera¬ 
tion for the government, may maintain an action 
against the United States 97 A vessel under charter 
to the United States is operated “for” the United 
States within the meaning of the act. 98 


Ownership of cargo as basis for proceeding . Un¬ 
der the provision of the act that in cases where if 
such vessel were privately owned or operated or if 
such cargo were privately owned and possessed, a 
proceeding in admiralty could be maintained, a libel 
in personam may be brought against the United 
States, the liability arising from the government's 
ownership of cargo must be one directly connected 
with the government’s ownership and operation of 
a vessel. 99 

Injury or loss of cargo . Where there is negligent 
delay in delivering goods for which the vessel, if 
privately owned, would be liable, the United States 
is liable in personam under the statute. 1 With re¬ 
spect to a claim of the owner of cargo for negligence 
relative to the handling of a cargo on a vessel owned 
by the United States and operated by a private cor¬ 
poration as agent for the shipping board, the lia¬ 
bility of the United States as owner of the vessel 
has been recognized. 2 

Withdrawal of consent to be sued . The statutory 
consent to be sued may be withdrawn or overridden 
by agreement 3 


91. XJ S —Cal mar S S Corp v. TJ. S. 
supra 

▼•>■•1 engaged on war mission 

(1) Ship operated on time or voy¬ 
age charter bv owner to United States 
and on vo\ape in government service, 
was "emplojed as a merchant vessel” 
within meaning of act notwithstand¬ 
ing fact that vessel was engaged on 
a war mission and was carrying car¬ 
go of public stores and munitions — 
Cal mar S S Corp v. XJ. S, supra. 

(2) A vessel bound for port in 
XJnited States with coal belonging to 
army where she was to complete her 
cargo by lading munitions of war, 
after which she was to sail for the 
European theater of war was not a 
merchant vessel within act—Bradey 
V.U.S..CCANT, 151 F 2d 742, cer¬ 
tiorari denied 66 SCt 484. 326 US 
795 f 90 LEd 483, rehearing denied 
66 S.Ct. 1348, 328 U.S. 880. 90 L.Ed 
1647. 

92. U S —Adams v. U. 8., D C Mass . 
281 F. 895 

93. US—Mandel V. U S. DCPa, 74 
FSupp 764. 

94. US—James Shewan & Sons v 
U. S. NY, 48 SCt. 45, 266 U.S 
108, 69 L Ed. 192 

98. US —The Snug Harbor, DC.Va, 
283 F. 1015. 

96. U S —Baltimore, Cristfleld & 

Onancock Line v. U. S, C.C.A.Va, 
140 F 2d 230 

97. US — Matson Nav. Co v U S, 
Ct.Cl , 62 S.Ct. 162, 284 U.a 352, 76 
L.Ed. 336 

65 C.J. p 1412 note 76. j 


98. Time charter 

(1) In general —A H. Bull S S 
Co v U S, DCNY, 105 FSupp 
474, affirmed, CA, 208 F 2d 888— 
Pineiro v. U. S, DC Cal., 65 F.Supp. 
191. 

(2) Vessel time chartered to the 
war shipping administration.—Ep¬ 
stein v US.DCNY, 86 F Supp 740 
—Burkholder v. U. S, DCPa.. 60 F 
Supp. 700 

Actual control and operation 

If the United States actually con¬ 
trolled and operated vessel hired by 
it as time charterer, the fact that, un¬ 
der charter, owner was liable to man, 
equip, and victual vessel and to main¬ 
tain it in seaworthy condition would 
not per se suffice to relieve the Unit¬ 
ed States of liability for seaman's 
damage allegedly caused by unsea¬ 
worthiness of vessel—Pineiro v. U. 
S , D C Cal. 62 F Supp 95. 

Voyage charter 

U S —Calmar S. S Corp v. Scott, 
CANY, 197 F2d 795, vacated on 
other grounds 73 S Ct 733, 345 U S 
446. 97 LEd 1140 and Calmar S 
S. Corp v Scott, 73 S Ct. 739, 345 
US 427, 97 LEd 1125, rehearing 
denied 73 S Ct 1110, 345 U S 971, 97 
L1M 1388, opinion conformed to, 
C A, 209 F 2d 852 

99. U.S.—Prudential S. S Corp. v 
U. S., DCNY. 122 FSupp. 164- 
States Marine Corp of Del v. U. 
S, DC.NY, 120 FSupp. 585— 
American President Lines v. U. S., 
D.C.N Y., 75 F.Supp. 110. 
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Vessel and cargo mere bystanders at 
accident 

Where drums containing highly ex¬ 
plosive and inflammable material 
were on dock for loading on govern¬ 
ment vessel alongside pier and 
through the government’s negligence 
caught fire and damaged derrick 
lighter, owner of which had sued 
stevedoring company employed by 
government, which had indemnified 
such company against liability for 
property damage, no libel m person¬ 
am could be maintained against gov¬ 
ernment under Suits in Admiralty 
Act on its indemnity, since the drums 
remaining to be loaded were not cargo 
directly connected with government’s 
ownership and operation of a vessel, 
and the government steamer tied up 
at the dock, and the drums already 
loaded on it were mere bystanders 
at the accident—Ryan Stevedoring 
Co v. U. S, CAN.Y, 175 F 2d 490. 
certiorari denied 70 S.Ct. 249, 338 U.S. 
899, 94 LEd. 553. 

L US—The Moosabee, D.CVa. p T F. 
2d 501. 

2 . US—The Lake Fabyan, C.C.A. 
Va, 288 F 77L 

3. U.S.—Osanle ▼. U. a, CJLN.Y.. 
188 F.2d 228. 

Withdrawal of consent to be sued 
generally see supra § 182 
Agreement with foreign gov ernment 
An agreement under constitutional 
power of president to come to an ac¬ 
commodation with a foreign govern¬ 
ment on mutual claims between the 
two nations, pursuant to which agree- 
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{ 186. Defenses by Government 

White many defenses are open to the United Statee 
In an aetlon brought against lt y there are also a number 
whloh have been held not available* 

Many defenses are open to the United States 
in an action brought against it; 4 and any defenses 
which the government would have in a suit by the 
injured person is available to the government against 
one who asserts a derivative right. 6 There are, 
however, a number of defenses which have been 
held not available to the government. 6 Thus, it 
is no defense to a lawful claim that no appropria¬ 
tion has been made out of which it can be paid, 7 
or that the appropriation has lapsed ; 8 and an action 
founded entirely on the lawful acts of officers will 
not be defeated by reason of their subsequent 
wrongful acts. 6 Acceptance of a sum allowed by 
the government is not a bar to a claim for a 


balance due where plaintiff did not express satisfac¬ 
tion with the sum allowed and no act or omission of 
plaintiff induced the government action. 10 

Waiver . Although the government's defenses 
may be waived by congress, 11 a government officer 
or counsel without express authority to do so has 
no implied authority to waive defenses in actions 
against the United States; 12 and where a case has 
been reopened, the usual defenses may be made. 12 

§ 187. -Set-Off and Counterclaim 

Although the right of tho United States to set-off 
may be limited by statute, as a general rule, where the 
government Is sued, It may set off any claim It may 
have against the plaintiff, although It constitutes an In¬ 
dependent cause of action, provided It Is consclonable and 
the claims are due mutually between the same parties. 

Although the right of the United States to set¬ 
off may be limited by statute, 14 as a general rule. 


ment the Yugoslav government re¬ 
leased its claim against United States 
arising out of a maritime collision in 
consideration of release of United 
States lend-lease claims against Yu¬ 
goslav government, withdrew consent 
of United States under Public Vessels 
Act to be sued on such claim.—Ozanic 
v. U. S., supra. 

4 Defenses held available 

(1) Fellow-servant rule whereby a 
master may not be held liable for in¬ 
jury to his servant flowing from the 
negligence of a fellow-servant.— 
Brown A Root v. U- S., D.C Tex., 92 
F.Supp. 267, affirmed, C.A., 198 F.2d 
128. 

(2) Insufficiency of notice of claim 
filed for libelant.—Fredrlcksen v. U. 
S., D.CLN.Y., 69 F.Supp. 831—-Siclana 
v. U. a, D.C.N.Y., 66 F.Supp. 444. 

(2) Release.—Oxanic v. U. R, CA 
N.Y., 188 F.2d 228. 

(4) Res judicata.—Bl&ckfeet and 
Gros Ventre Tribes of Indians v. U. 
S, 119 F.Supp. 161, 127 CLCL 807, cer¬ 
tiorari denied 76 RCL 68, 248 U.R 
836. 99 L-Ed.-- 

(6) Other illustrations see 66 CJ. 
p 1414 note 12. 

A. US —Brown ft Root, Inc. v. U. a, 
DC.Tex, 92 F.Supp. 267, affirmed, 

C. A., 198 F.2d 138. 

a U.a— Phillips v. U. a, D.C.Tenn., 
102 F.Supp. 943—State Road Dept, 
of State of Florida v. U. a, D.C. 
Fla., 78 F.Supp. 278—Gray v. U. S., 

D. C.Mass., 77 F.Supp. 869, reversed 
on other grounds, C.A., State Farm 
MuL Liability Ins. Co. v. U. R. 172 
F.2d 737. 

D.C.—Land v. Dollar, 190 F.2d 623, 89 
U.S.App.D.C. 38, vacated on other 
grounds Sawyer v. Dollar, 73 S.CL 
7, 244 U.R 806. 97 LEd. 628 and 
In re Killion, 73 RCt. 8, 244 U.R 
*04, *7 LJSd. 626. 


Held not available as defense 

(1) Contributory negligence of in¬ 
jured ten year old minor—Beasley v 
U. S. D C S C, 81 F.Supp 618. 

(2) Presentation of claim for one 
thousand dollars for husband's death 
in collision with United States Army 
tractor-truck to war department 
which claim was withdrawn before 
institution of action under Federal 
Tort Claims Act for a sum in excess 
of the amount of such claim—Craun 
v. U. S., D.C.Pa., 78 F.Supp. 840. 

(3) Other illustrations see 66 CLJ. p 
1414 note 13 [a]. 

7. U.S —Ralston v. U. R, 91 Ct.Cl. 
91, certiorari denied U. S v. Ral¬ 
ston. 61 S CL 65, 311 U.R 687, 85 L. 
Ed. 444. 

65 C.J. p 1414 note 14. 

& US—Briggs V. U. R, 16 CtCL 
48. 

66 C.J. p 1414 note 16. 

a U.S.—State NaL Bank of Boston 
V. U. R. 10 CLCL 519. 

65 C.J. p 1414 note 16. 

[ 10. U.R—Northern Pac. Ry. Co. v. 
U. R, D.C.Minn., 70 F.Supp. 836, af¬ 
firmed U. R v. Northern Pac. Ry. 
Co., C.A, 188 F.2d 277. 

Acceptance of compensation, under 
Veterans 9 Compensation Act did not 
preclude a veteran from suing United 
States under Tort Claims Act—Ban¬ 
dy v. U. R, D.C.Nev., 92 F.Supp. 360. 
1L U.a —U. 8. v. Cumming, CtCl, 
9 act 683. 130 U.a 452, 32 L.Ed 
1029. 

65 C.J. p 1414 note 17. 

Waiver of Immunity from suit see 
supra § 181. 

18. U.R—Munro v. U. 8., N.Y., 58 R 
CL 421, 303 U.S. 36, 82 L.Ed. 633- 
Tucker v. Alexander, Okl., 48 RCt. 
45, 276 U.R 228, 72 L.EJd. 253—U. 
8. v. Garbutt Oil Co., Cal., 68 S.CL 
220. 802 U.R 628, 82 I+Ed. 406—j 
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Finn v. U. 8. CtCl, 8 SCt 22. 
123 US 227, 31 LEd. 128—Ander- 
egg v. U. R, CAVa.. 171 F.2d 127, 
certiorari denied 69 S Ct 937, 336 
U.S 967, 93 LEd. 1118—Wallace 
v. U R. C.C.AN.Y., 142 F2d 240, 
certiorari denied 65 S.CL 37, 828 
U.S 712, 89 LEd. 573. 

13. U R—Cox v. U. R. 29 CLCL 249. 
66 C J. p 1414 note 18. 

14. U.S.—Central Bank v. U. R, CL 
CL. 73 S CL 917, 346 U.R 639, 97 
LEd. 1312. 

UUder Assignment of Claims Act 

(1) Provision of Assignment of 
Claims Act of 1940. 31 U.S.C.A f 203. 
that contract entered into by war 
or navy department may provide that 
payment to assignee of claim arising 
under such contract shall not be sub¬ 
ject to set-off, and providing that. 
If so provided in contract, such pay¬ 
ments should not be subject to re¬ 
duction or set-off for Indebtedness 
of assignor to United States arising 
Independently of such contract, was 
intended to be Interpreted and applied 
in accordance with ordinary and nat¬ 
ural meaning of language used.—Cen¬ 
tral Bank v. U. R. 106 F.Supp. 992, 
123 CLCL 237, reversed on other 
grounds 72 RCL 917. 845 U.R 639, 97 
L.Ed. 1312. 

(2) Purpose of the set-off clause 
in act was to insure that an assignee 
within the terms of act, would not 
by virtue of the assignment, become 
subject to set-off or reduction by rea¬ 
son of an indebtedness of the as¬ 
signor to the governmenL—Hadden 
v. U. R* 106 F.Supp. 1010, 128 CLCL 
246. 

(3) Indebtedness of contractor to 
United States for withholding taxes 
and federal unemployment taxes 
withheld during performance of con¬ 
tract with navy department arose "in¬ 
dependently" of such contract, with- 
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where the government is sued, it 

In meaning: of Assignment of Claims j 
Act of 1940, and, therefore. United 
States was not entitled to set off its 
liability' to assignee of the proceeds 
of the navy department contract 
against contractor's liability for such 
taxes—Central Bank v. U. S, Ct Cl., 
78 SCt. 917, 845 U.S. 689, 97 LEd 
1812. 

(4) To allow government to set 
off its liability to an assignee of the 
proceeds of such a contract against 
assignor's liability for withholding 
taxes and federal unemployment tax¬ 
es would be to defeat purpose of act 
-—Central Bank v. U. S, Ct.Cl., 73 S. 
Ct. 917, 846 U.S. 689, 97 L.Ed. 1812. 

(5) In action by trustee in bank¬ 
ruptcy of assignee of a claim against 
the government of a war contractor, 
government had the right of set off 
of claims against the assignee itself 
arising independently and not by vir¬ 
tue of the assignment, even though 
the contractor might also be liable 
to the government for the same debt 
—Hadden v U. 8., 105 F.Supp. 1010, 
123 Ct.Cl. 246. 

(6) Where contract involved did 
not contain "no reduction*' clause, 
and was entered into with veterans 
administration, which was not desig¬ 
nated department or agency within 
terms of act and veterans adminis¬ 
tration's claim against assignor of 
contract did not arise independently 
of contract sued on by assignee, act 
did not prevent enforcement of set¬ 
off against assignee —First Nat. 
Bank of Birmingham v. U. S., D.C. 
Ala., 117 F Supp. 486. 

(7) Where contractor assigned all 
amounts payable to it and contract 
assigned provided that assignee 
should not take subject to offsets 
arising independently of contract, 
government could not set off, against 
assignee, any of assignor's debts to 
government except amount owed gov¬ 
ernment for taxes arising out of per¬ 
formance of contract—Rhode Island 
Discount Co. v. U. S., 94 F.Supp. 669, 
118 CtCl. 262. 

(8) Where subsequent to assign¬ 
ment government became obligated 
under supplemental contract to pay 
additional sum for same considera¬ 
tion on part of contractor, right of 
assignee under original contract as¬ 
signed, did not apply to excess pay¬ 
ments required under supplemental 
contract, and it would be highly in¬ 
equitable to require government to 
forego, in favor of assignee, its right 
to collect by set-off part of what as¬ 
signor owed it on other accounts — 
Rhode Island Discount Co. v. U. S, 
supra. 

Wader Public Teasels Act United 
States may interpose only such set¬ 
offs or counterclaims as arose out of 
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the same contract or cause of action 
for which the libel was filed —Ozanlc 
v. U. S., C.A.N.Y., 188 F 2d 228. 

15. U.S—U. S. v. Munsey Trust Co. 
of Washington, D. C, CtCl., 67 
SCt. 1599. 332 US. 234, 91 LEd. 
2022—^Etna Cas & Sur. Co v. U. S.. 
P O Dept., CA.N.Y, 170 F.2d 469, 
affirmed 70 SCt 207, 338 U& 366. 
94 LEd. 171—U. S v. Sllliman, CC. 
A.NJ., 167 F.2d 607, certiorari de¬ 
nied 69 SCt 48, 335 U.S. 825, 93 
LEd. 379—Eastern Transp. Co. v. 
U. S.. C.C A.N.Y., 159 F.2d 349— 
Morton v. U. S.. D.CN.Y., 113 F. 
Supp 496—Square Const Co. v. U. 
S, 69 F Supp 1020, 107 CtCl. 665- 
Seaboard Surety Co. v. U. S, 67 F. 
Supp 969, 107 CtCl. 34, certiorari 
denied 67 SCt 863. 330 US. 826, 
91 LEd. 1275—Wennstrom v. U. S, 
D C N Y , 45 F Supp. 440—France et 
Canada Cie Fr&ncaise de Navigation 
v. U. S, 75 CtCl. 1, certiorari de¬ 
nied 53 SCt 789, 289 U.S. 757, 77 
LEd. 1501. 

65 CJ p 1415 note 27—25 C.J. p 996 
note 28. 

Retaining out of claims amounts due 
United States see supra § 165 
“The United States, as creditor, has 
at least as much right to a set-off 
as an ordinary person."—Malman v. * 
U. S. C.A.N.Y., 202 F 2d 483, 485. re¬ 
hearing denied 207 F.2d 897. 

Claim against predecessor 

(1) By instituting suit in court 
of claims to recover money alleged to 
be due from government under con¬ 
tract. corporate plaintiff subjected it¬ 
self to assertion against it by govern¬ 
ment of counterclaim based on deter¬ 
mination under Renegotiation Act 
that its predecessor had realised ex¬ 
cessive profits under other contracts 
and subcontracts.—-Frantz Equipment 
Co. v. U. a, 105 F.Supp. 490. 122 Ct 
CL 622. 

(2) Fact that United States had in¬ 
stituted civil suit against predecessor 
to recover excessive profits alleged 
to be due United States as result of 
renegotiation determination did not 
preclude United States from assert¬ 
ing counterclaim based on such rene¬ 
gotiation in action by corporation for 
money allegedly due under other con¬ 
tracts.—Frantz Equipment Co. v. U. 
S., supra. 

Claim held proper subject of set-off 

(1) Where an army supplier owed 
taxes to the United States, the Unit¬ 
ed States was entitled to set-off 
against such taxes an amount which 
the supplier had earned under his 
contract with the United States — 
Malman v. U. S., C.A.N.Y., 202 F.2d 
483, rehearing denied 207 F.2d 897. 

(2) Attorney who sought to enforce 
against United States an attorney’s 
lien on balance owed his client under 
army contract, was subject to pre- 
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gr is t in g set-off which government 
had against his client.—Malman v. 
U. a, C.A.N.Y., 207 F.2d 897. 

(8) Where employees of war and 
of navy departments, who sustained 
personal injuries and accepted com¬ 
pensation long before effective date of 
Federal Tort Claims Act, test the 
remedy provided by such act, an 
award of damages thereunder is sub¬ 
ject to set-off for compensation re¬ 
ceived.—White v. U. S n D.C.N.J.. 77 
F.Supp. 318. 

(4) In action to recover money tak¬ 
en from plaintiff at time of his ar¬ 
rest for burglary of post office, gov¬ 
ernment is entitled to set off its own 
loss of money and its expenditures 
for repairing damage to its property 
caused by plaintiff—McDowell v. U. 
S., 104 F.Supp. 1023, 122 Ct.CL 639. 

(5) Where United States paid claim 
of Englishman for money stolen by 
American soldier under statute au¬ 
thorizing payment of claims because 
of loss caused by military forces, in 
action by soldier against United 
States, to recover money taken from 
him at time of arrest. United States 
could set off amount so paid.—Ford 
v. U. S, 88 F Supp 263, 115 CLCL 793 

(6) Where the United States owed 
sums to railroad company for serv¬ 
ices previously rendered, and there¬ 
after certain government property 
was destroyed by Are while being 
transported over the same railroad, 
government had right to set off liabil¬ 
ity of railroad company to itself 
against its own recognized liability to 
railroad company—Atchison, T. A S. 
F. Ry. Co. v. U. S., 94 F.Supp. 677, 118 
CLCL 194. 

(7) In a suit for salary withheld, 
the government may recover an un¬ 
paid fine imposed on plaintiff in a 
criminal suit.—O'Leary v. U. 8* 82 
CLCL 305. 

(8) Other claims see 65 CJ. p 1415 
note 27 [a]. 

Equitable set-off based on failure ho 
pay unconstitutional tax 

Where contracts for sale of certain 
products to the United States pro¬ 
vided that prices Included federal 
taxes, and that if taxes were chang¬ 
ed after bid was made prices would 
be Increased or decreased accordingly, 
and vendor did not pay processing 
taxes imposed by Agricultural Ad¬ 
justment Act which was in effect at 
time contracts were entered into, but 
which was subsequently declared un¬ 
constitutional, vendor received a ben¬ 
efit from government which in justice 
and good conscience should be return¬ 
ed, so that government was entitled 
to set up an equitable set-off for the 
amount of the taxes in an action by 
vendor on a subsequent contract — 
U. a v. Kansas Flour Mills Corp^ Ct 
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constitutes an independent cause of action,* 6 pro¬ 
vided it is conscionable 17 and the claims are due 
mutually between the same parties ; 18 and the 
court has power to render judgment in favor of 
the United States for any balance found due it on a 
set-off. 16 Where the United States voluntarily ap¬ 
pears in a state court as a defendant in an action 
to foreclose a mortgage brought by an assignee, un¬ 
der an assignment claimed by the United States to 
be void, to enforce a claim on the proceeds of the 
foreclosure, it is, while nominally a defendant, in 
fact a plaintiff in the action. 20 

Election between cation and counterclaim . If the 
United States brings a suit in district court, and, 
pending such suit, sets up the same matter by way 
of counterclaim to defendant’s suit m the court of 
claims, the latter court will compel an election. 21 

Effect of state laws. In an action by the United 
States, state laws relative to the right of set-off 
will not control. 22 

Proceedings on cross claims against the United 
States are governed by the same rules as direct 
suits. 23 


§ 188. Defenses by Individuals 

When the United States institutes a suit for redress 
and submits a claim wholly In the nature of a private 
litigant, its adversary is entitled to aet up any defense 
which would be available to him if his opponent were 
another citizen instead of the government, but various 
defenses interposed In actions by the United States have 
been held not available, particularly where the action Is 
brought by the United States in its sovereign capacity. 

When the United States comes into court and 
institutes a suit for redress, not based on any in¬ 
fringement of its sovereignty and not for any viola¬ 
tion of its governmental prerogatives, and submits a 
claim wholly in the nature of a private litigant, it, 
by implication, waives any immunity as a sover¬ 
eign, 24 and its adversary is entitled to set up any 
defense which would be available to him if his 
opponent were another citizen instead of the gov¬ 
ernment. 25 A defendant in an action by the 
United States is entitled to credits given to him 
in the government’s account, 26 and in claiming 
those credits he does not waive any objection to 
the items on the debit side. 27 Under statute, how¬ 
ever, certain claims for credits must have been 
presented to the accounting officers of the treasury 
and disallowed. 28 Various defenses interposed in 


Cl., 62 S Ct. 232, 314 U S 212, 86 L Ed 
169—U S. v. American Packing: & 
Provision Co, CCAUtah, 122 F.2d 
446, certiorari denied American Pack¬ 
ing: & Provision Co v U S, 62 S Ct 
364, 314 U S 694, 86 L Ed. 656—Sun- 
cook Mills v. U. S, DC Mass, 44 F 
Supp. 744. Contra Ismert-Hincke 
Milling: Co. v. U S, 90 Ct Cl. 27. 

trader the Tucker Act which does 
not provide that the United States 
Is to be dealt with as though it were 
a private person, the consent to suit 
is coupled with the government's 
right of set-off and counterclaim — 
Ma i man v. U. S., C.A N Y. t 207 F 2d 
897. 

Am a gains t surety for debtor of malt¬ 
ed States 

(1) Where the United States had 
retained certain percentages from the 
payments made to a contractor in 
the progress of the work before its 
default, the completing surety's right 
to the retained percentages was not 
superior to the right of the govern¬ 
ment to apply them in partial satis¬ 
faction of taxes owed by the contrac¬ 
tor.—Standard Acc. Ins. Co. v. U. S., 
97 F.Supp. 829, 119 CLCL 749. 

(2) A surety satisfying his princi¬ 
pal's obligation on a bond securing 
payment to laborers and materialmen 
does not have a superior right to re¬ 
tained percentages over the right of 
the government to apply them in par¬ 
tial satisfaction of taxes owed by the 
principal.—Standard Acc. Ins. Co. v. 
U. &, supra. 


16. US —Peabody v U. S, 46 Ct Cl 
532—Bonnafon v. U S, 14 Ct.Cl 
484 

17. US—Clark v U. S. CtCl. 96 U. 
S 539, 24 L.Ed. 518. 

Claims held not proper subject of set¬ 
off 

(1) Recovery under the Torts 
Claims Act cannot be offset or dimin¬ 
ished by amounts expended in fur¬ 
nishing hospitalization and treat¬ 
ment for disability in the absence 
of statutory provision therefor —U. 
S. v. Gray, C A Colo , 199 F 2d 239 

(2) In an action for breach of con¬ 
tract, a counterclaim for expendi¬ 
tures not made necessary by any 
breach of duty on plaintiff's part will 
not lie—Continental Ill. Nat. Bank & 
Trust Co. of Chicago v. U. S. t Ct.Cl., 
115 F Supp 892 

(3) Where the government con¬ 
tends that there was no contract with 
plaintiff, and its contention is sus¬ 
tained by the court, there is no basis 
for a counterclaim based on breach of 
the contract which it alleged and 
proved did not exist.—General Gas 
Pipe Line Corp. v. U. S., 115 Ct.CL 1. 

(4) Other illustrations—Yaeger v. 
U. S, 59 F.Supp. 127, 103 Ct Cl. 314- 
White v. U. S., 82 CtCl. 218—25 C. 
J p 996 note 28 [d]—65 CJ. p 1416 
notes 27 [b], 29. 

18. U.S.—Crowley v. U. S., 62 F. 
Supp. 887, 105 CtCl 97, certiorari 
denied 67 S Ct. 43, 329 U.S. 713, 91 
L.Ed. 619 

65 C.J. p 1415 note 30. 

434 


19. US—U S. v. Saunders, Me., 79 
F 407, 24 CCA 649—To\ ar Cotton 
Mills v. U. S.. 59 CtCl 841, affirmed 
46 SCt. 211, 270 US 375, 70 LEd 
639 

20. NY—Johnston v Stimmel, 89 N 
Y 117, 14 N.YWklyPig 470 

21. US—Boehm v. U. S, 20 CtCl. 
142 

22. US—Fisher Flouring Mills Co 
v. U. S, CCA Wash. 17 F 2d 232 

23. US—U S. v. U S Fidelity & 
Guaranty Co. Okl, 60 S Ct 653, 
309 U S 506, 84 L Ed 894. 

24. U.S —U S v Moscow-Idaho Seed 
Co., CCA Idaho, 92 F 2d 170 

Waiver of immunity from suit see 
supra 5 181. 

26. Ill—In re Greenstreet, CAI11, 
209 F.2d 660. 

Defense held available 

(1) Contributory negligence—U. 8 
v. Moscow-Idaho Seed Co, CCA Ida¬ 
ho, 92 F 2d 170—U. S v. Moscow Seed 
Co, D C Idaho, 14 F Supp. 135. 

(2) Estoppel.—Elrod Slug Casting 
Mach Co. v. O'Malley. D.C.Neb., 67 F 
Supp. 915. 

(3) Fraud.—Elrod Slug Casting 
Mach Co. v. O'Malley, supra. 

26. US—U. S. v. Jones. DistCol., 8 
Pet. 375, 8 L.Ed. 979—U. S. v. Pad- 
dock, C.ATex, 187 F.2d 271. 

27. US.—U. 8. v. Jones, DistCol., 8 
Pet. 375, 8 LEd. 979. 

28. US—U. S. v. Patterson, C.C. 
Iowa, 91 F. 854. 

65 CJ. p 1415 note 22. 



91 C.J.S. 


UNITED STATES §§ 188-189 


actions by the United States have been held not 
available, 29 particularly where the action is brought 
by the United States in its sovereign capacity. 30 

Action for benefit of private suitor, brought by 
the United States, is subject to all defenses that 
could be made against the real party in interest. 31 
On the other hand, where the interest of the United 
States in a proceeding is only that of a carrier or 
trustee in behalf of individuals, the immunity of the 
United States as a sovereign government will not be 
extended to the individuals. 32 

§ 189. -Set-Off and Counterclaim 

A claim for credit against the United States cannot 
be maintained in a court except by permission of the 
United States, and then only in the manner, and subject 
to the conditions, provided by law; but statutes have 
been construed to allow cross claims to the amount of 
the government’s claim when the government volunta¬ 
rily sues. A counterclaim cannot be maintained except 
ae a set-off unless It Is predicated on a claim as to which 


the United States has given Its statutory consent to be 
sued by way of counterclaim. 

A claim for credit against the United States, when 
asserted in a court, being in the nature of a suit 
against the United States, may not be maintained 
except by permission of the United States, and then 
only in the manner, and subject to the conditions, 
provided by law. 33 By the act of March 3, 1797, 
and its successor legislation, 28 U.S.C.A. § 2406, as 
interpreted by the courts, cross claims are allowed 
to the amount of the government’s claim when the 
government voluntarily sues, 34 and a defendant is 
ordinarily entitled to the full benefit of any credit 
m his favor, whether arising out of the particular 
transaction for which he was sued, or out of distinct 
and independent transactions, constituting a legal or 
equitable set-off, in whole or in part, of the debt 
sued for by the United States. 35 Merely by bring¬ 
ing the action, the United States does not, however, 
subject itself to the rendition of an affirmative judg¬ 
ment on the claim against it; 36 and by filing a 


29. US—U. S. v. Fail la, DCNJ, 
120 F Supp 797—U. S. v Clark, D C 
Or, 72 FSupp 393—U S. v. City 
of Minneapolis, 68 F Supp 585. 

DtfniM bald not available 

(1) Defenses peculiar to eviction 
under leases, in action by United 
States for possession of Oak Ridge, 
Tennessee dwelling house occupied by 
defendant under license agreement 
providing for termination of occu¬ 
pancy on termination of employment 
—U. S v. Hodge, DCTenn, 89 F 
Supp 25. 

(2) Voluntary payment.—Heidt v 
U. S., CCA Tex, 56 F2d 559, certio¬ 
rari denied 53 S Ct. 8. 287 U S 601. 77 
LEd. 523—U S v City of Philadel¬ 
phia, D C Pa. 50 F Supp 170. 

(3) Other illustrations see 65 C.J 
p 1415 note 23 [a], 

interpleader 

The provision of the Interpleader 
Act permitting a defendant to set up 
by way of equitable defense any mat¬ 
ter which would entitle defendant to 
file an original or ancillary bill of 
interpleader in the same court does 
not make an ancillary bill of inter¬ 
pleader available in an action brought 
by the United States—U. S. v. Dry 
Dock Sav. Inst., C.C.A.N.Y., 149 F.2d 
917. 

30. US—Danforth V. U. S., C.CA. 
Mo, 102 F 2d 5. modified on other 
grounds 105 F 2d 318, modified on 
other grounds 60 S Ct 231, 308 U. 
S. 271, 84 L Ed. 240. 

Defenses held not available 

(1) Estoppel—American Surety 
Co. of New York v. U. S, C C A Okl, 
112 F 2d 903—Elrod Slug Casting 
Mach Co. v. O'Malley, D.ONeb., 57 


i F Supp. 915—U S v. Shubert, D C 
N Y.. 14 F R D 471. 

(2) Failure to comply with state 
statute requiring notice to city of 
claim of damages before bringing 
action against city—U. S. v. City of 
Minneapolis, D.C Minn., 68 F Supp 
585. 

(3) Fraud—Elrod Slug Casting 
Mach. Co. v. O’Malley, DC.Neb, 57 
F Supp 915. 

(4) Ratification.—American Surety 
Co of New York v. U S, CCAOkl, 
112 F2d 903—U. S. v. Shubert, DC 
N.Y., 14 F R D 471. 

(6) Unauthorized conduct on be-| 
half of officers of the United States 
or arrangements or agreements by 
officers not having the sanction of 
law—U S v Stewart, CCA Cal, 121 
F 2d 705, reversed on other grounds 
Stewart v U. S, 62 S.Ct. 1154, 316 
U.S. 354, 86 L Ed 1529. 

(6) Other illustrations see 65 C.J. 
p 1415 note 23 [&]. 

31. U S —U S v. Atlantic Coast Line 
R Co , D C N C , 206 F. 190, affirmed 
215 F. 56, 131 C.C.A. 364, L R.A. 
1915A 374 

32. Colo—City and County of Den¬ 
ver v. Northern Colo Water Con¬ 
servancy Dist, 276 F.2d 992. 

33. U S—U. & v. Heard, D.CVa., *2 
F Supp 39. 

State law not controlling 

In an action by the United States, 
state laws with respect to the right 
of set-off will not control.—Fisher 
Flouring Mills Co. V. U. S., C.C.A 
Wash, 17 F 2d 232. 

34. US—U. S v. Shaw, Mich, 60 S 
Ct 659, 309 US 495, 84 L.Ed S88 
—U. S. v. Boris. D.C Pa., 122 F. 
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Supp. 936—U. S v Wessel, Du¬ 
val & Co. DCNY, 115 FSupp. 
678 

65 C J. p 1416 note 38 
Statute liberally construed 
Mich—In re Me Louth's Estate, 274 
N.W. 759, 281 Mich 191. 

35. US—Bull v U S, CtCl., 55 S 
Ct 695, 295 US 247, 79 LEd 1421 
—In re Greenstreet, Inc, C A Ill, 
209 F 2d 660—U S v Wissahickon 
Tool Works, DCNY., 84 FSupp 
896 

65 C J p 1416 note 38. 

Recoupment in nature of defense 
WThat may be asserted against a 
sovereign is m reality a claimed re¬ 
coupment and is in the nature of a 
defense arising out of some feature 
of the transaction on which the sov¬ 
ereign's action is grounded—Bull v. 
U S . Ct Cl, 55 S Ct 695, 295 U.S 247. 
79 LEd. 1421—In re Monongahela 
Rye Liquors, CCA Pa. 141 F2d 864 
—U. S. v. Wessel, Duval & Co., DC 
N Y , 115 F Supp 678—U. S. v. Joseph 
Behr & Sons. Inc, DC III., 110 F2d 
286—U. S. v. Lashlee, DC Ark., 105 
F.Supp 184—U. S. v. New York Trust 
Co, DC.N.Y., 75 F.Supp. 583—U. S 
for Use of Mutual Metal Mfg. Co. v. 
Biggs, DC Ill., 46 F.Supp. 8—U. S 
v City of New York, DC.N.Y., 45 F 
Supp. 226, affirmed 131 F.2d 909, cer¬ 
tiorari denied 63 S.Ct. 858, 818 U.S. 
781, 87 L.Ed. 1149. 

33. U.S.—U. S. v. Shaw, Mich, 60 
S Ct. 659, 809 U.S. 495, 84 LJ3d. 888 
—Schaumburg v. U. S., Pa., 103 U 
S 667, 23 LEd. 599—In re Green- 
street, Inc, G.A.I1L, 209 F.2d 660 
—U. S. v. Boris, D.C.Pa., 122 F 
Supp. 936—U. S. v F&illa, D.CNJ. 
120 F.Supp. 797—U. & v. Joseph 
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claim against an estate in a state court, the United court against a legal demand on defendant by the 
States does not thereby subject itself, in accordance United States. 40 
with local statutory practice, to a binding ascertain¬ 
ment and allowance by the state court of a cross The United States by joining in a suit accepts 
claim against itself beyond the amount necessary as whatever liabilities the court may decide to be a 
a set-off. 37 Moreover, it has been held that if the reasonable incident of that act 41 When the United 
claimed set-off to the suit by the United States is States comes into court to assert a claim, it so far 
based on matter unrelated to the primary claim, it takes the position of a private suitor as to agree 
is the equivalent of an independent suit against the by implication that justice may be done with respect 
sovereign which may not be sued without its con- to the subject matter, 42 and the absence of legal 
sent. 38 A set-off cannot be allowed where the de- liability in a case, where but for its sovereignty it 
mands are not mutual ; 39 and when the claim which would be liable, does not destroy the justice of the 
is asserted as a set-off in an action by the United claim against it; 43 but this principle may not be 
States depends for its validity on the generosity of pressed to the extent of waiving the sovereign im- 
the government, it may not be enforced by the munity to suit by way of counterclaim. 44 A coun- 


Behr 4b Sons, Inc, D.C.I11., 110 F 
Supp 286—U. S v. State Bridge 
Commission of Mich. f D.C.Mich, 109 
F.Supp. 690—U S. v. Lashlee, DC 
Ark., 105 F Supp 184—U. S., for 
Use of Mutual Metal Mfg. Co. v. 
Biggs, DC Ill. 46 F Supp 8—U. S. 
v. Various Articles of Personal 
Property Seized at Premises of 
Charles L Noble, D.C.N.Y., 11 F. 
Supp 193. 

In junction 

The United States, by seeking to 
enjoin lot owners from trespassing 
on adjoining land condemned by Unit¬ 
ed States, did not open up question 
of Injunction and subject govern¬ 
ment to injunction against trespass 
on lot by its employees —U S. v. Pat¬ 
terson, C.A.Ga., 206 F2d 345. 

37. U.S—U. S. v. Shaw. Mich, 60 
S.Ct 659, 309 U.S. 495, 84 LEd. 
888 . 

38. US—In re Monongahela Rye 
Liquors, C.C.A Pa, 141 F2d 864— 
U. S. v. New York Trust Co., D.C. 
N.Y., 75 F Supp. 683. 

65 C.J. p 1416 note 38 [c]. 

Claims held not to constitute de¬ 
feases 

US—U. S. ▼. Wlssahickon Tool 
Works, D.C.N.Y., 84 F.Supp. 896. 

39. U.S—Meredith v. U. S., Md., 13 
Pet. 486, 10 LEd 268—North Da- 
kota-Montana-Wheat Growers’ 
Ass’n v. U S, CCAMino., 66 F.2d 
573, 92 AL R. 1484, certiorari de¬ 
nied 64 SCt. 457. 291 U.R 672, 78 
LEd. 1061. 

4a US—U. S. v. Wells, Pa., 28 F. 

Cas No 16,663, 2 Wash.CC. 161. 

41. U.S.—Guaranty Trust Co. of New 
York ▼. U S. N.Y., 58 S.Ct. 785, 
304 U.S. 126, 82 LEd 1224, man¬ 
date conformed to, CC.A, U. S. v. 
Guaranty Trust Co. of New York, 
100 F.2d 369. 

43 . U.S.—American Propeller 4b Mfg. 
Co. V. U. S., Ct.Cl., 57 S.Ct. 621, 300 
U.& 476. 81 LEd. 761—Luckenbach 
& a Co. v. The Thekla, N.Y., 45 
act. 112. 266 U.a 328, 69 LEd 


313—Lacy v. U. S. ex rel. and for 
Use of Tennessee Val. Authority, 
C A. Ala., 216 F.2d 223—U. a v. 
Standard Oil Co. of California, D. 
C.Cal, 21 FSupp. 646, affirmed, C. 
CA, Standard Oil Co. of Califor¬ 
nia v. U. S, 107 F.2d 402, certiorari 
denied 60 SCt. 469. 309 US. 654, 
84 LEd. 1003, rehearing denied 60 
SCt. 708. 309 U.S. 697, 84 LEd 
1036, certiorari denied 60 S Ct 715, 
309 US. 673, 84 LEd. 1019—In re J 
Construction Materials Corp, D.C. 
Del. 18 FSupp 609—The Bertie E. 
Tull, DC Del.. 10 F.Supp. 492. 

Mich.—In re McLouth's Estate, 274 
N.W. 759, 281 Mich. 191. 
Condemnation proceedings 

(1) Where United States had com¬ 
menced statutory condemnation pro¬ 
ceeding to acquire use of certain par¬ 
cels of land and judgment had been 
entered by district Judge, defining 
estate taken and term thereof, land- 
owner who filed petition for restora¬ 
tion of possession on ground that 
term of taking had expired, or for 
fair compensation if term had not 
expired, was not attempting to sue 
the United States, but merely sought 
to have its rights determined under 
statutory proceeding brought by gov¬ 
ernment, and district court, even in 
the absence of the consent of the 
United States, was necessarily requir¬ 
ed to retain Its jurisdiction for such 
purpose and should have entertained 
petition.—Stroh Brewery Co. V. U. 8 ., 
OAMich., 196 F.2d 899. 

(2) Petition for Injunction and bill 
of discovery by owner of land against 
which condemnation proceedings had 
been brought by United States was 
not subject to dismissal as suits 
against government.—Fish v. Morgen- 
thau, D.C.N.H., 10 F.Supp. 613. 

Defendant not subject to app l ica t ion 
to congress 

When the United States sues a par¬ 
ty who has a claim on it, the courts 
will not subject him to an applica¬ 
tion to congress.—U. S. ▼. Ringgold, 
Dist-Col., 8 Pet 150, 3 LEd. 899. 
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43. US —American Propeller 4b Mfg 
Co. v U. S, CtCl. 67 SCt 621, 
300 U S 475, 81 L Ed. 751—Lucken¬ 
bach S S Co. v. The Thekla, N.Y, 
46 SCt 112, 266 U.S. 328, 69 LEd. 
313. 

Mich.—In re McLouth's Estate^ 274 
N.W. 759, 281 Mich. 191. 

44 . U.S—U. & v. Shaw, Mich., 60 S. 
Ct 659, 309 U.S. 495, 84 LEd. 888 
—Lacy v. U. S. ex rel. and for Use 
of Tennessee Val Authority, CA. 
Ala., 216 F.2d 223—U. S. v. Patter¬ 
son. CAGa., 206 F 2d 345—U. S 
v. Silverton, CAMass, 200 F 2d 
824—U. S v. Hosteen Tse-Kesi. C. 
AUtah. 191 F.2d 518—U. S. v. Mer¬ 
chants Transfer 4b Storage Co., C C. 
AWash.. 144 F.2d 324—Mitchell v. 
Floyd Pappin 4b Son, Inc., D.C 
Mont. 122 F.Supp. 755—U. S. ▼. 
Fail la, D.C.N.J., 120 FSupp. 797— 
U. S v. State Bridge Commission 
of Michigan, D C Mich, 109 F.Supp. 
690—U. S.. for Use of Mutual Metal 
Mfg. Co. v. Biggs. D aill.. 46 F. 
Supp. 8—U. S. v. Lauer, D.C.Pa., 
45 F.Supp. 670—U. 8. ▼. Various Ar¬ 
ticles of Personal Property Seized 
at Premises of Charles L Noble, D. 
CN.Y, 11 F.Supp. 193. 

Oases discussed and distinguished 

(1) "The language of an opinion 
must be construed in the light of 
the particular facts of the case. As 
was pointed out in United States v. 
Shaw, 309 U.S. 495, 60 S.CL 659. 84 
L.Ed. 888, decision in the Thekla 
case [46 S.Ct. 112, 266 U.8. 828. 69 
LEd. 813] turned upon a relationship 
characteristic of claims for collision 
in admiralty, in which libels and 
cross-libels are one litigation, and 
it is necessary to determine both li¬ 
bels in order to determine the one lia¬ 
bility for the collision. The court 
expressly disavowed any Intention to 
disturb the settled rulings in regard 
to sovereign immunity, namely that 
a claim upon which no original suit 
may be brought against the sov¬ 
ereign may not be asserted as a ooun- 
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terclaim against the United States will not lie in the 
absence of specific statutory authority, 45 and ordi¬ 
narily it is available only to the extent necessary 
to defeat the government’s claim, 46 although it may 
be judicially ascertained that on stating a balance 
of just demands, the government is indebted to de¬ 
fendant in a certain amount. 47 Thus, a counter¬ 
claim cannot be maintained against the sovereign 
in a civil action instituted by the sovereign except 
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as a set-off, unless it is predicated on a claim to 
which the United States has given its statutory con¬ 
sent to be sued in the court where the counterclaim 
is interposed and where this consent includes a 
counterclaim as distinguished from an original ac¬ 
tion against the sovereign; 48 and where a special 
procedure for the recovery of a particular type of 
claim is prescribed by statute such a claim cannot 
be made the subject of a counterclaim. 48 A counter- 


terclaim."—U S. v. Davidson, C.C.A. 
Tex.. 139 F.2d 908. 911. 

(2) “The Shaw case . . . also 
shows that the principle of the Thek- 
la case ... is limited to colli¬ 
sion claims in admiralty."—U S. v. 
Dry Dock Sav. Inst, C.CA.NY., 149 
F 2d 917. 919 

4S. U S.—U. S. v Patterson, C A Ga, 
206 F 2d 345—U S v Davidson. C 
CATex. 139 F 2d 908—U S v 
Meyer, CCA Ill, 113 F.2d 387. cer¬ 
tiorari denied Meyer v. U. S., 61 S 
Ct 174. two cases, 311 US 706, 85 
X. Ed. 459—U. S ex rel. and for 
Use of Tennessee Val. Authority v 
Lacy. DC Ala, 116 FSupp 15. re¬ 
versed on other grounds, C A, Lacy 
v. U. S. ex rel and for Use of Ten¬ 
nessee Val Authority, 216 F 2d 223 
—U. S. v State Bridge Commis¬ 
sion of Mich , D C Mich , 109 F 
Supp. 690—U S v Wissahlckon 
Tool Works, DCNY, 81 FSupp. 
896—U. S v Hogansburg Milk Co . 
DCN.Y. 57 FSupp 297—U. S v. 
Lauer, DC Pa., 45 F.Supp 670— 
U. S v. Dugan Bros, DCN.Y, 36 
F.Supp. 109—U S. v Various Arti¬ 
cles of Personal Property Seized 
at Premises of Charles L Noble. 
D.C.N.Y.. 11 FSupp. 193. 

ITadar Housing and Heat Act 

(1) Counterclaim could not be as¬ 
serted against the United States in 
an action by the United States to re¬ 
cover treble damages for failure of 
landlord to refund rent received in 
excess of maximum rent allowed un¬ 
der Housing and Rent Act of 1947 — 
U. S. v. Richards, DC Pa., 102 F. 
Supp. 302. 

(2) Landlord's counterclaim for 
damages caused by tenant could at 
the most be asserted to avoid or lim¬ 
it the claim for restitution to the 
tenant.—U. S. v. Richards, D.C.Pa., 
102 F.Supp. 302. 

Principle held applicable la suit by: 

(1) Office of price administration. 
—Bowles v. Electromatlc Distribu¬ 
tors, D.C.N Y„ 68 F.Supp 977—Port¬ 
er v. Charles R Krimm Lumber Co.. 
D.C.Pa., 65 F Supp. 17—Bowles v. 
Crew, D.C Cal., 59 F Supp. 809. 

(2) Secretary of labor in official 
capacity for the benefit of the United 
States.—Mitchell v. Floyd Pappin & 
-Sou, Inc., D.C.Mont., 122 F.Supp. 755. 


Government held not to have cater¬ 
ed into private business in lending 
money to co-operative association 
through federal farm board subse- 
! quently seeking to foreclose mort¬ 
gage for benefit of national treas¬ 
ury, with respect to authority of de¬ 
fendant to set up counterclaim with¬ 
out government's consent.—North 
Dakota-Montana-Wheat Growere' 
Ass’n v U S, C C.A Minn., 66 F 2d 
573, 92 A L R 1484, certiorari denied 
51 SCt 457. 291 U.S. 672, 78 L.Ed. 
1061. 

46. U S.—Schaumburg v. U S, Pa, 
103 US. 667, 23 LEd. 599—U. S 
v. Joseph Behr & Sons, Inc., DC. 
Ill. 110 F 2d 286—U. S. v. Boris, 
DC Pa, 122 FSu*>. 936—U. S for 
Use of Mutual Metal Mfg. Co v. 
Biggs, DC Ill., 46 FSupp. 8—U S 
v Various Articles of Personal 
Property Seized at Premises of 
Charles L. Noble. D.C.N Y., 11 F. 
Supp 193. 

65 C J. p 1416 note 34. 

47. US—U. S. v. Tlllou, CtCl., 6 
Wall. 484, 18 L.Ed. 920 

4a US.—U. S. v Lashlee, DC Ark., 
105 F Supp. 184—U. S v. Wissa- 
hickon Tool Works, D.C.N.Y, 84 
F.Supp 896. 

Suit on charter party 
Where the United States sues on 
obligation under a charter party, its 
sovereign immunity is not waived 
with respect to all cross claims aris¬ 
ing under the same charter party — 
U. S. v Wessel, Duval A Co., D.C.N. 
Y., 115 F Supp. 678. 

Tucker Act 

(1) It has been held that the Tuck¬ 
er Act, conferring on federal district 
courts jurisdiction over certain suits 
against the United States, does not 
authorize a recovery of demands 
against the United States on counter¬ 
claims.—U. S v. Boris, D C Pa., 122 
F Supp. 936—U. S. v. Double Bend 
Mfg Co, DCN.Y., 114 F.Supp. 750— 
U. S. v. Joseph Behr & Sons, Inc., D 
CI11, 110 F.Supp. 286—U. S.. for Use 
of Mutual Metal Mfg. Co. v. Biggs, 
D.C.I11, 46 F Supp. 8—U. S. v. Nipis- 
sing Mines Co., N.Y., 206 F. 431, 124 
C.C.A. 313, affirmed 34 S.Ct 673, 234 
U.S. 765, 58 L.Ed. 1582. 

(2) There is, however, authority 
to the contrary.—U. S. v. Silver ton. 


C A Mass., 200 F2d 824—U. S. V. 
King, DC Alaska, 119 F.Supp, 29 A 

Federal Tort Claims Aofe 

(1) It has been held that the Fed¬ 
eral Tort Claims Act did not create 
a waiver of immunity to suits by 
counterclaim against United States. 
—U. S. v. Pittsley, D.C Mass., 86 F. 
Supp 463. 

(2) On the other hand, there Is au¬ 
thority to the effect that the act is 
sufficiently broad to permit asser¬ 
tion of tort claims by a counterclaim. 
—U. S. v. Vernon Cab Co., D C.Mass., 
125 F.Supp 335—U S. v. Rosati, D. 
C N J.. 97 F Supp. 747. 

(3) There is also authority to the 
effect that a claim assertable under 
the act may be asserted by a counter¬ 
claim by citizen-defendant when sued 
by the United States for damages, if 
both claims arise from the same 
event and are of the same character. 
—U S. v. Harms, D.C.C 0 I 0 ., 96 F. 
Supp. 1022. 

(4) Thus, it was held that in ac¬ 
tion by United States for damage 
to government-owned motor vehicle 
m collision with vehicle owned and 
operated by defendant, defendant 
was entitled to counterclaim under 
act for damages to his vehicle aris¬ 
ing out of the same collision.—U. S. 
v. Vernon Cab Co.. D.C.Mass., 125 F. 
Supp 335—U. S. v. Rosati. D.C.N.J., 
97 F.Supp. 747—U. S. v. Harms, D.C. 
Colo., 96 F.Supp. 1022—U. S. V. 
Schlitz, D C.Va., 9 F.RJX 269. 

Suits la Admiralty Act 

(1) Under the provision of the 
Suits in Admiralty Act, 46 U.S.CLA. S 
783, authorizing the owner of a ves¬ 
sel to file cross libels in the event 
of the United States filing a libel in 
admiralty for damages caused by a 
privately owned vessel, where the 
federal government filed a libel 
against a vessel for damage to a 
dyke, the claimant of the vessel could 
file a cross libel against the govern¬ 
ment for damage to the vessel.—The 
Bertie K Tull, D.QDeL, 10 F.Supp. 
492. 

(2) Apparently the provision was 
enacted to give statutory authority 
to Luckenbach S. S. Co. v. The Thek- 
la. 45 S.Ct. 112, 266 U.8. 828, 69 L. 
Bid. 818—The Bertie JBL Tull, supra. 

44k Conn.—Davis v. Naugatuck Val- 
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claim on which the United States has not consented 
to be sued is properly dismissed, 50 particularly 
where the United States is not a proper party there¬ 
to 51 and the statutory conditions for the making of 
a counterclaim in any suit brought by the United 
States have not been met. 52 

Where the United States voluntarily submits it¬ 
self to the jurisdiction of a court by instituting a 
civil action therein, it may be subjected to equitable 
proceedings of a summary character with reference 
to the subject matter. 53 

Prior disallowance of claim. Under the require¬ 
ments of the federal statute, in an action by the 
United States, defendant cannot set off a claim for 
a debt due to him from the United States, unless 
such claim shall have been submitted to the general 
accounting office and rejected, unless it is proved 
to the satisfaction of the court that he was prevented 
from submitting the claim by absence from the 
United States, or by some unavoidable accident. 54 
An account which has been presented and disal¬ 
lowed, however, in whole or in part, may yet be 


given in evidence, by way of set-off, in suit brought 
by the United States ; 55 but a claim for unliquidated 
damages, not allowed by the government, cannot be 
pleaded as a set-off in an action brought by the 
government. 50 

§ 190. Jurisdiction 

It rests with congress to determine not only whether 
the United States may be sued, but in what courts the 
suit may be brought; and when a suit is authorized, ft 
can be brought only in the designated court. The terms 
of the consent to be sued In any court define the Juris¬ 
diction of that court to entertain the auit. 

It rests with congress to determine not only 
whether the United States may be sued, but in 
what courts the suit may be brought; 57 jurisdiction 
of suits against the United States, whether by 
counterclaim or by direct action, does not exist 
without specific congressional authority 53 When a 
suit is authorized, it can be brought only in the 
designated court, 59 and the terms of the consent 
to be sued in any court define the jurisdiction of that 
court to entertain the suit. 60 A suit against the 


ley Crucible Co., 130 A. 162, 103 
Conn. 36. 

65 C.J. p 1417 note 45. 

50. U.S —Hawthorne v. U. S. f CCA 
Tex, 115 F.2d 805—U S. v Marina 
Realty Co., D C.Puerto Rico, 82 F. 
Supp 640—U S. v. Dugan Bros , D 
C.N Y. f 36 F Supp. 109. 

51. US—U. S. v. Hawthorne, DC 
Tex., 31 F Supp. 827. affirmed. CC 
A, Hawthorne v. U. S.. 115 F.2d 
805. 

58. U.S—U S. v. Wissahlckon Tool 
Works, DCNT., 84 FSupp. 896— 
U. S. v Hawthorne, D.C.Tex. § 31 F. 
Supp. 827, affirmed, C C.A., Haw¬ 
thorne v. U. S, 115 F.2d 805. 

53. US—U. S. v. American Surety 
Co.. C.C Me . 110 F. 913. 

54L U.S.—North Dakota-M ontana- 
Wheat Growers’ Ass’n v. U. S„ C. 
C A Minn., 66 F.2d 573, 92 A.L R. 
1484, certiorari denied 54 S Ct 457, 
291 US. 672, 78 LEd 1061—U. S. 
v. Boris, DC.Pa., 122 FSupp. 936— 
U. S. v. Lashlee, DC.Ark, 106 F. 
Supp 184—U. S. v. Kelly, D.C. 
Iowa, 69 F.Supp 89—U. S. v. Ho- 
g&nsburg Milk Co, D.CN.Y., 67 F. 
Supp. 297—U S., for Use of Mutu¬ 
al Metal Mfg. Co. ▼. Biggs. D.C.IU., 
46 F.Supp. 8 

Mich—In re McLouth’s Estate, 274 
N.W. 759. 281 Mich. 191. 

65 C.J. p 1416 note 37. 

Purpose of the conditions Imposed 
Is to insure application of the gen¬ 
eral rule of jurisdiction that admin¬ 
istrative remedies must be exhausted 
before appeal is made to the courts. 
—U. 8. v. Heard, D.C.Va* 82 F.Supp. 

si. 


Mules of Civil ^rooedure which fa¬ 
vor the determination of all pending 
issues between parties at one time, 
and make the assertion of certain 
counterclaims compulsory, do not al¬ 
ter the principle with respect to coun¬ 
terclaims against the United States 
—U S v Heard, supra. 

55. U.S.—U S ex rel Skinner & Ed¬ 
dy Corporation v McCarl, App D C , 
48 SCt 12, 275 US 1, 72 L Ed 131. 

65 C.J. p 1416 note 39. 

56. U S.—U. S v Robeson, La., 9 
Pet. 319, 9 L Ed 142 

65 C.J p 1417 note 41. 

57. US—State of Minn. v. U. S., 
Minn, 59 S.Ct 292, 305 US 382, 83 
L Ed. 236—Department of High¬ 
ways, State of La., v. U. S., C A La,, 
204 F 2d 630—F. G Vogt & Sons v 
U. S., DC Pa, 79 FSupp. 929— 
McMichael v. U. S., D.C Ala.. 63 F. 
Supp. 598. 

Jurisdiction of federal courts in con¬ 
troversies to which the United 
States is a party generally see Fed¬ 
eral Courts 9 45. 

Jurisdiction of particular federal 
courts in actions against the 
United States: 

Court of claims see Federal Courts 
99 329-335. 355. 

District court see Federal Courts 
88 309, 355. 

68. US —Nassau Smelting & Refin¬ 
ing Works v. U. S.. N.Y., 45 SCt 
25, 266 US. 101. 69 LEd. 190— 
Fischer v. Haeberle, DTCNY., 80 F. 
Supp. 652. 

Jurisdiction not presumed or inferred 

Jurisdiction over the United States 
cannot be presumed or even inferred. 
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■—Breen v. Housing Authority of City 
of Pittsburgh, DC Pa.. 119 FSupp. 
320 

59. US- U S v. Shaw Mich, 60 S. 
Ct 659. 309 US 495 M L Ed 888— 
Wells v U S. C A Canal Zone, 214 
F 2d 380. certiorari denied 75 S Ct 

80. 348 US 853. 99 LEd- 

U S v. Hosteen Tse-Kesi, C A 
Utah. 191 F 2d 518—Howard v. U 
S ex rel Alexander, C C A Kan . 126 
F 2d 667, certiorari denied 62 S Ct 
1297. 316 US 699, 86 LEd. 1768, 
ri hearing denied 63 SCt 25, 317 
US 705, 87 LEd. 563—McMichael 
v U. S. DC Ala. 63 FSupp 698 

D C —Armstrong v. Land. DC, 66 F. 
Supp 253 

Ky—Chilcutt v. Watts, Inc., 180 S. 
W 2d 84, 297 Ky 335 

Statute held to confer jurisdiction 

U S —Stewart v. U. S , C A Ill., 199 F. 
2d 517—Beal v. U. S . C A Ky . 182 
F.2d 565, certiorari denied 71 SCt. 

81, 340 U.S 852, 95 LEd. 625— 
U. S. v Scrinopskie, C.A.Tex., 179 
F 2d 959—U. S v. Sentinel Fire 
Ins. Co., C.A.Miss. v 178 F.2d 217— 
Levitch v. U. S.. DC.Mo., 114 F. 
Supp 672—Moran v. U. S., DC. 
Conn., 102 F.Supp. 275—Collins v. 
U. S., D.C.Pa., 95 F Supp. 622— 
Creal v. U. S., D C Ky., 84 F Supp. 
249—Bates v. U. S., D.C Neb., 76 
F.Supp. 57. 

60. U.S.—U. S. v. Sherwood, N.Y., 61 
S Ct. 767, 312 U.S. 684, 85 L Ed. 1058 
—Department of Highways, State 
of La., v. U. S., CALa.. 204 F 2d 
630—U. S. v. Fitch, C.A.N.M., 185 
F.2d 47L 
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United States to which it has not consented must 
be dismissed for lack of jurisdiction. 61 Where ju¬ 
risdiction has not been conferred by congress, no 
officer of the United States has power to give to 
any court jurisdiction of such a suit 62 

Procedure set forth in consent legislation must be 
strictly followed in order to secure jurisdiction, 63 
and a court, of its own motion, may and must con¬ 
sider whether the statutory requirements for main¬ 
taining a suit against the United States have been 
complied with. 64 

Cross claims against the United States are justici¬ 
able only m those courts where congress has con¬ 
sented to their consideration, 65 and the sovereignty 
should not be compelled to defend against cross 
actions away from its own territory or in courts 
not of its own choice merely because its debtor was 
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unavailable except outside the jurisdiction of the 
sovereign’s consent. 66 

State courts . While the United States may sue 
in state courts, 67 it cannot ordinarily, in the ab¬ 
sence of a permissory statute, be sued in a state 
court directly 68 or indirectly, 69 as by seizing its 
property, 70 or by bringing trespass to try title 
against officers holding property on behalf of the 
government. 71 Such exemption is not a personal 
privilege which must be pleaded in abatement, but 
an attribute of sovereignty, and goes to the juris¬ 
diction ; 72 and the objection is not waived by plead¬ 
ing to the merits. 73 Where, however, the United 
States has become the owner of the equity of re¬ 
demption in lands, but has taken title to secure a 
debt, or otherwise as a private owner merely, and 
not for any purpose of government, the rule that an 
action cannot lie against the government does not 


DC—Story v Snjder, 184 F.2d 454, 
87 IT S.App D C 96 

Pa—Department of Public Assist¬ 
ance v Osak, 57 Pa.Dist. & Co 479, 
94 Fittsb Leg J 397 
€5 C J p 1418 note 63. 

Jurisdiction of libel far damage 
caused by a publio vessel must be 
found in the Public Vessels Act, 46 
USC A § 781 et seq. since the gov¬ 
ernment enjoys an immunity from 
suit unh it has consented to be 
sued—The North River. DCNY., 57 
F Supp 608 

61. US—Norton v U S, 85 CtCl 
306—Re\enue Oil Co v U S, 75 
Ot.Cl 692. certiorari denied 53 S 
Ct 525. 279 US 728. 77 L Ed 1477 
DC—Riley \ Dipartment of Air 
Force, 201 F 2d 203, 91 U S App D C 
343. 

63. U.S—State of Mmn. v. U S. 
Minn, 59 S Ct 292, 305 US 382. 83 
LEd 235—U S v Fitch, CAN M. 
185 F 2d 471—U S v. Phillips. D C 
Okl, 33 F Supp 261, vacated on 
other grounds Phillips v U. S. 61 
SCt. 480, 312 US. 246, 85 LEd 
800 

65 C J. p 1418 note 64. 

63. U S.—Department of Highways. 
State of La . v U. S, C A La. 204 
F2d 630—Walton v U S, CCA. 
SD, 73 F2d 15—Bay State Crab- 
meat Co v. U. S., D C Mass., 78 F 
Supp 131—Crescitelli v. U S., D. 
C Pa, 66 F Supp. 894, affirmed, C C. 
A., 159 F.2d 377—Bates Mfg Co v. 
U S. DC Mass. 19 FSupp 526. 
affirmed 93 F2d 721, reversed on 
other grounds 58 S Ct. 694, 303 U S. 
567, 82 L Ed. 1020. 

DC.—Armstrong v. Land, D.G., 66 F 
Supp. 253. 

65 C.J. p 1406 note 65. 

Necessity of strict compliance with 
conditions imposed by congress in, 


authorizing action generally see 

supra § 176. 

Piling of petition and service of oopy 

Under the statute providing that 
plaintiff in a suit against the United 
States shall file a petition with the 
clerk of the court and cause a copy 
of the petition to be served upon the 
District Attorney, both requirements 
are mandatory and are conditions 
precedent to the bringing of the suit 
and to conferring jurisdiction on the 
court—Bates Mfg Co v. U. S , C C 
A Mass., 93 F.2d 721, reversed on 
other grounds 58 SCt. 694, 303 U.S 
567, 82 L Ed 1020. 

Suits by nationals of foreign govern- 
meat 

(1) National of foreign govern¬ 
ment who was injured while working 
on public vessel of the United States, 
was required to establish jurisdiction 
of suit against the United States un¬ 
der the Public Vessels Act by show¬ 
ing that his government, under sim¬ 
ilar circumstances, would permit an 
American national to sue that gov¬ 
ernment in its courts—Lopez v. U 
S. DCNY, 102 FSupp. 870. 

(2) Under this rule, the court was 
without jurisdiction of a suit by a 
Cuban national—Lopez v. U. S. f su¬ 
pra. 

(3) An Italian national could not 
maintain such & suit—Maionno v. U. 
S. DCNY., Ill FSupp. 817 

(4) National of the kingdom of 
Norway may sue for damage to his 
ship in collision with an Amenoan 
battleship—Westfal-Larsen & Co. v 
U. S . D C Cal., 41 F.2d 550. 

(5) Similar action by the operator j 
of a Dutch motorship will lie —N. V 
Stoomvaart Mattschaippij Nederland I 
v. U. S., D.C.Cal., 18 F.Supp 667. 


Pa., 175 F2d 479, certiorari denied 
70 S.Ct. 234, 338 US 895, 94 LEd. 
550. 

65. U.S.—U. S v Shaw, Mich., 60 
SCt. 659, 309 US 495. 84 LEd. 
888—U. S v U S. Fidelity & Guar¬ 
anty Co, Okl. 60 S Ct 653, 309 U. 
S. 506, 84 L Ed 894—U S v Lash- 
lee. DC Ark, 105 F.Supp. 184 

Jurisdiction not extended by implica¬ 
tion. 

Statutory jurisdiction of district 
court cannot be extended by implica¬ 
tion to Include counterclaims which 
seek affirmative relief against the 
United States.—U S. v. Failla, D.C. 
N J., 120 F.Supp 797. 

66. US—U. S. v U S. Fidelity & 
Guaranty Co . Okl, 60 S.Ct. 653, 309 
U S 506. 84 L Ed. 894. 

67. Me—U. S. v. Bur nil, 78 A. 568, 
107 Me. 382. Ann Cas 1912D 512. 

65 C J p 1417 note 48. 

68. US—U. S v. Phillips, D.C.Okl., 
33 F.Supp. 261, vacated on other 
grounds Phillips v. U. S, 61 S.Ct. 
480, 312 U.S. 246, 85 LEd. 800. 

La—Orleans Nav. Co v. The Amelia, 
7 Mart. 632, 12 AmD. 516 
Pa —Department of Public Assist¬ 
ance v Osak, 67 Pa.Dlst. & Co. 479, 
94 Pittsb.Leg.J. 397. 

69. Ill.—Clark v. Livingston County, 
24 Ill. 371. 

65 C J. p 1417 note 50. 

70. La.—Orleans Nav. Co. v. The 
Amelia, 7 Mart. 632, 12 AmD. 516. 

71. U.S.—Stanley v. Schwalby, Tex., 
16 S.Ct. 754, 162 U.S. 255, 40 L.Ed. 
960. 

71 Or.—Goldsmith v. The Revenue 
Cutter, € Or. 250. 

73. Or.—Goldsmith v. The Revenue 
Cutter, supra. 


64. U.S.—Rodinciuc v. U. S. f C.A. 
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prevent a state court from decreeing a foreclosure 
sale of such lands; 74 and the United States, by vol¬ 
untarily appearing in a state court as a claimant 
to a fund therein, subjects itself to the jurisdiction 
of the court and will be bound by its decision, 76 ex¬ 
cept, possibly, where the claim raises a federal ques¬ 
tion. 76 It has been held also that a petitory action 
to recover lands illegally taken by officers acting 
under authority of the United States for their use 
will lie in the state court against officers in posses¬ 
sion of such lands, although the real party in inter¬ 
est is the United States* 77 

§ 191. Venue 

An action by the United States, transitory In nature, 
may be brought wherever the defendant can be served 
with process; and the United States, having the right 
to consent whether or not it shall be sued, has the privi¬ 
lege, In the event It consents to suit against it, of say¬ 
ing where such suit may be brought. 

Where the cause of action is transitory and not 
local in its nature, an action may be brought by the 
United States wherever defendant can be served 
with process. 76 The United States, having the right 
to consent whether or not it shall be sued, has the 
privilege, in the event it consents by legislation to 
suit against it, of saying where such suit may be 
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brought 76 Under a statute providing for venue of 
certain suits against the United States, suit may be 
brought in the district designated, 60 and the govern¬ 
ment is suable only in such district; 61 and it can¬ 
not be impleaded except in a district where it might 
be sued. 62 As shown m Federal Courts § 94 b, the 
government may waive objections to venue, just 
as any other litigant may. 

§ 192. Time to Sue, Limitations, and Laches 

a. Time to sue and limitations 

b. Laches 

a. Time to Sue and Limitations 

(1) Actions by United States 

(2) Actions against Umted States 

(1) Actions by United States 

The United States may be barred from suit by limi¬ 
tations expressly made applicable to the United States 
which begin to run at the time a complete cause or right 
of action accrues or arises. 

The United States may be barred from suit by 
limitations expressly made applicable to the United 
States, 83 which begin to run at the time a complete 
cause or right of action accrues or arises, 84 but 


74. U.S.—Elliot v. Van Voorst. CC. 
NJ. f t F.Cas.No 4.390. 3 Wall Jr. 
299. 

75. N.Y.—Johnston t. Stimmel. 89 
N.Y. 117—Moscow Fire Ins. Co of 
Moscow, Russia, v. Bank of New 
York A Trust Co., 294 NY.S 648, 
161 Misc. 903, affirmed 1 N.Y S.2d 
640, 253 App.Div. 710, and 1 N.Y.S. 
2d 641, 253 App.Div. 710, appeal 
dismissed Moscow Fire Ins. Co. v. 
Bank of New York A Trust Co.. 16 
N.E.2d 854, 278 N.Y. 709. affirmed 
3 N.Y.S.2d 663, 253 App.Div. 644, 
affirmed 20 N.E.2d 758, 280 N.Y 
286, reargument denied 21 NE2d 
890, 280 N.Y. 848, rehearing denied 
60 S.Ct. 706, 309 U.S. 697. 84 L.Ed. 
1036, motion denied 24 N.E.2d 487, 
281 N.Y. 818. affirmed U. S. v. 
Moscow Fire Ins. Co., 60 S.Ct. 725, 
369 U.S. 624, 84 L. Ed. 966. 

76. U.S—U. S v. Pink, N.Y., 62 S. 
Ct. 552, 315 U.S. 203, 86 LEd. 796. 

Review by United States supreme 
court of decisions of state courts 
see Federal Courts 81 238-281. 
Claim based on. assignment by t on- 
sign government 
U.S.—U. S v. Pink, supra. 

77- La.—Dreux v. Kennedy, 12 Rob. 

489. 

7& U.S.—Stone v. U. S.. Wash., 17 
S.Ct. 778, 167 U.S. 178. 42 LEd. 
127. 

65 C.X p 1418 note 69. 


79. U.S—Miller v. U. S, DC.Wash. 
76 FSupp. 523—Simonsen v. U. S., 
D.C Pa., 22 F Supp. 239. 

80. U.S.—Spelar v. U. S., CAN.Y., 
171 F.2d 208, reversed on other 
grounds 70 S Ct. 10. 338 U.S. 217, 
94 L.Ed. 3—Seven Oaks v. Federal 
Housing Administration, C A Va., 
171 F 2d 947—Washabaugh v U. S., 
DC Pa., 83 F.Supp. 623—State of 
Maryland, for Use of Pumphrey, v. 
Manor Real Estate A Trust Co., 
D.C.Md., 83 F.Supp. 91, affirmed in 
part and reversed in part on other 
grounds, C.C.A., 176 F.2d 414— 
Craun v. U. S., D.C.Pa., 78 F.Supp. 
840—Potts v. U. S., D.C.Ky., 78 F. 
Supp 833—U. S., for Use of Mutual 
Metal Mfg. Co. v. Biggs. D.C.I11., 
46 F.Supp. 8. 

Provision held to relate to venue 
Statutory provision requiring suits 
to be brought in district in which 
party suing resides or in which ves¬ 
sel or cargo charged with liability Is 
found relates to venue —Brallas v. U. 
S. DCN.Y., 79 F.Supp. 963. 

Suits against officials of the gov¬ 
ernment in their official capacity are 
suits against the United States, with¬ 
in statute providing that suits 
against United States shall be 
brought in district of plaintiff's resi¬ 
dence or, in case of tort claims, where 
act or omission complained of oc¬ 
curred.—Seven Oaks v. Federal Hous¬ 
ing Administration, C.AVa., 171 F.2d 
947. 


Federal houeing administration 

(1) Suit against federal housing 
administration within district in 
which cause of action arose was au¬ 
thorized.—Seven Oaks v. Federal 
Housing Administration, supra. 

(2) Congress did not Intend that 
venue of the Bults be limited to Dis¬ 
trict of Columbia, the official resi¬ 
dence of the Administrator, or that 
Administration should have discre¬ 
tion to say when it might be sued 
elsewhere by waiving venue—Seven 
Oaks v. Federal Housing Admlnlstrar 
tion, supra. 

(3) Fact that one of the causes of 
action sought to impress a trust on 
real estate within district where ac¬ 
tion was brought was sufficient to 
satisfy venue requirements as to that 
cause of action irrespective of other 
considerations.—Seven Oaks t. Fed¬ 
eral Housing Administration, supra. 
8 L U.S —Krug v. Fox, C C.A W.Va.. 

161 F.2d 1013—Saunders v. U. 8., 
D.C.N.H., 59 F.Supp. 689. 

82. U.S.—The Cotati. D.C.N.Y* 2 F. 
2d 394. 

65 C.J p 1418 note 71. 

83. U.S—U. S. v. Weaver, C.A.Ala.. 
207 F.2d 796—U. S. v. MacEvoy. D. 

C. NJ., 10F.R.D. 323. 

8 A U.S.—U. S. v. Sweet Briar, Inc* 

D. C.S C., 92 F.Supp. 777. 
Administrative proceedings 

Where administrative proceedings 
are a prerequisite to an assertion of 
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suit by the United States will not be barred when 
brought within the statutory period. 85 The applica¬ 
tion of general statutes of limitations as barring 
suits by the United States is discussed in Limitations 
of Actions § 15. 

(2) Actions against United States 

Congress may limit the time within which suit may 
be brought against the United States. Such limitation 
Is Jurisdictional, and suits may be brought against the 
United States only within the time limited by statute. 

Congress may limit the time within which suit 
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may be brought against the United States. 88 Thus, 
private laws authorizing suits against the govern¬ 
ment may limit the time within which the action is 
to be brought ; 87 and a statute providing that every 
civil action commenced against the United States 
shall be barred unless the complaint is filed within 
a stated time after the right of action first accrues 
creates a general statute of limitations in so far as 
suits against the United States are concerned. 88 
Such limitation is jurisdictional, 88 and suits may be 
brought against the United States only within the 
time limited by statute. 90 A suit brought by a real 


a claim by the United States, the 
statute of limitations prescribed by 
the act under which the United States 
brings the action begins to run at 
the date of the decision in the pro¬ 
ceedings.—U. S v Harp, D.C Okl, 
180 F.Supp. 236, affirmed. CA, 173 
F.2d 761, certiorari denied 70 S Ct 
66, 338 US 816, 94 LEI 494—U. S. 
v. Sweet Briar, Inc., D C S.C., 92 F. 
Supp. 777—U. S. v. Craddock-Terry 
Shoe Corp., DC.Va., 84 F.Supp. 842. 

85. U.S.—U S v. Paramount Dis¬ 
tillers, DC Ohio, 111 FSupp. 79— 
U. S. v. Bowden. D.C Ga., 105 F. 
Supp. 264—U S. v. Swedlow Engi¬ 
neering Co., DC Cal., 100 F.Supp 
796. reversed in part on other 
grounds, CA, Fireman's Fund In- 
dem Co. v. U. S.. 210 F.2d 472— 
U. S. v. Sweet Briar. Inc., D.C.S. 
C., 92 FSupp. 777—Ship Const. 4b 
Trading Co. v. U. S, 91 Ct.Cl. 419. 

88 . U S.—Anderegg v. U. S., C.A.Va., 
171 F.2d 127, certiorari denied 69 
SCt 937, 336 US 967, 93 L Ed 
1118—Jenkins v. U. S., CCA Ga, 
86 F.2d 123, certiorari denied 57 
SCt 673, 300 U.S. 676. 81 LEd. 880. 
rehearing denied 67 S.Ct 789, 301 
U.S. 713. 81 L Ed 1366—Levltch v. 
U. S.. D C.Mo. 114 F.SUPP. 572. 
Which statute of limitations governs 

(1) The statute of limitations con¬ 
tained in Emergency Price Control 
Act precludes application of general 
time limitation on bringing actions 
against United States to actions un¬ 
der such Act—Borelli v. R F. C, 
Em.App., 196 F 2d 730—Taylor & 
Richards v. R. F. C., Em.App.. 193 
F.2d 877. 

(2) Actions against United States 
under Federal Tort Claims Act for 
wrongful death as result of explosion 
caused when aeiial bomb deposited 
by military aircraft of United States 
became entangled in nets of fishing 
vessel in navigable waters were gov¬ 
erned by limitations provided by Fed¬ 
eral Tort Claims Act and were not 
barred by two-year limitation im¬ 
posed by Death on High Seas Act as 
condition of right of action for 
wrongful death.—Moran v. U. &• D. 
CConn., 102 F.Supp. 176. 


(3) Two-year limitations provision 
m transportation act did not apply to 
claim by railroad against the United 
States, but such claim was subject to 
general six year statute of limita¬ 
tions—Seaboard Air Line R. Co. v. 
U. S., 83 F Supp. 1012, 113 Ct Cl. 437. 
certiorari denied 70 S Ct. 88, 338 US. 
848. 94 L Ed. 619—Southern Pac. Co. 
v.U.S, 62 Ct.Cl. 391. 

(4) Provision of statute that no 
suit against the government should 
be allowed unless it was brought 
within six years after the right ac¬ 
crued for which claim was made 
merely placed an outside limit on the 
period within which ail suits could 
be instituted under the Btatute, and 
did not preclude the application of a 
different and shorter period of limi¬ 
tation to an individual class of ac¬ 
tions, even though brought under 
such statute—U S v. A. S. Kreider 
Co., Pa.. 61 SCt. 1007. 313 US. 443. 
85 LEd. 1447. 

Statute given effect In accordance 
with Its language 

US—Marino v U. S., D.C.N.Y, 82 F. 
Supp 190. 

87. US—Grant v. U. S., C.A.N.C., 
192 F.2d 482. 

88. US —Werner ▼. U. S.„ C.A.C&1., 
188 F 2d 266. 

Limitations in admiralty suits see 
Admiralty § 87 a. 

When statute begins to run 

(1) Claim first accrues against 
United States within statute of lim¬ 
itations when suit may first be 
hi ought on it—Corporation of Royal 
Exchange Assur v. U. S. f DCN.Y, 
6 FSupp. 689, affirmed, C.C.A., 75 F. 
2d 478. 

(2) Right to sue the United States 
for property or its value accrues 
when the property is taken and the 
time for bringing suit under the 
Tucker Act starts to run then.— 
O'Connell v. U. S., D.C.I11, 37 F Supp. 
832. 

(3) Limitation on actions under 
Federal Tort* Claims Act begins to 
run when claim against the United 
States first accrues, regardless of 
whether action thereon is brought by 
original claimant, his insurer, or 
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both.—Insurance Co. of North Ameri¬ 
ca v. U. S., D.C.Va., 76 F.Supp. 951. 
Statute held applicable tos 

(1) Claims under the Tucker Act. 
—Hrceg v. U S. t C.A.Alaska, 179 F.2d 
510—Cleary Bros. v. Christie Scow 
Corp, DCN.Y., 103 F.Supp. 156, re¬ 
versed on other grounds, C.A., 215 F. 
2d 740. 

(2) Suit for reformation.—Werner 
v. U. S., C.A.Cal., 188 F.2d 266. 

89. U.S.—Edwards v. U. S.. C.C.A. 
Cal., 163 F 2d 268—Munro v. U. S., 
C.C.A N.Y., 89 F.2d 614, affirmed 68 
SCt 421, 303 U.S. 36, 82 LEd. 683 
—Compagnie Generate Transat- 
lantique v. U. S., C.C A.N.T., 61 
F.2d 1053—DeBonis v. U. S.. D.C. 
Pa., 103 F.Supp. 123—DeBonis ▼. 
U. S., D C.Pa., 103 F.Supp. 119— 
Johnson v. U. S., D.C.Mass., 102 F. 
Supp. 210—Kruhmin v. U. S. War 
Shipping Administration, D.C.Pa., 
81 F.Supp 689, affirmed, CA., 177 
F.2d 906—McMichael v. U. S.. D.C. 
Ala., 63 F.Supp. 698—O'Connell ▼. 
U. S, D.C Ill., 37 F.Supp. 832. 

Not merely procedural requirement 
Statute providing that a tort claim 
against the United States shall be 
forever barred unless action Is begun 
within two years after claim accrues 
limits the substantive rights created 
by Federal Tort Claims Act and is 
not merely a procedural requirement. 
—Foote ▼. Public Housing Com'r of 
U. S., D.C.Mich., 107 F.Supp. 270. 
Condition of liability 
Where congressional consent speci¬ 
fies time within which action may be 
brought against United 8tates, provi¬ 
sion operates as condition of liability, 
not merely as period of limitation. 
US—Florentine v. London, D.C.C&1., 
114 F.Supp. 452. 

D C.—U. S. ex rel. Rauch v. Davis, 8 
F.2d 907, 56 AppJD.C. 46. 

S.C.—Moss v. Davis, 187 S.EL 442, 
139 S.C. 101. 

Tenn.—Mellon v. American Flour 4b 
Grain Co„ 9 Tenn.App. 383. 

9a U.S.—U. S. ▼. Michel, N.Y„ 51 S. 
Ct 284, 282 U.S. 656, 75 LEd. 698 
—Davis v. L L Cohen 4b Co.. Mass., 
45 S.Ct 688. 268 U.S. 688. <9 L 
Ed. 1129—Erceg v. U. S* CLAAlas- 
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party in interest within the statutory period will not, to participate in the proceeds of the judgment when 
however, be barred, 91 even though a subrogee who recovered; 92 and actions not within the purview 
has not commenced a timely action may be entitled 


ka, 179 F 2d 510—Edwards v. U. S., 
C.C A.Cal., 163 F 2d 268—Mejia v. 
TJ. S, CCA.La. 162 F.2d 686, cer¬ 
tiorari denied 66 S Ct 1366. 328 U S. 
862, 90 L.Ed. 1632—Munro v. U, S., 
C.C.A.N.Y., 89 F.2d 614, affirmed 
68 S.Ct. 421. 303 U.S 86, 82 LEd. 
633—U. S. v. John K. A Catherine 
S. Mullen Benev. Corporation, C.C. 
A.Idaho, 63 F2d 48, affirmed 54 S. 
Ct. 88, 290 U.S. 89, 78 L.Ed 192— 
Hushes Transp., Inc. v. U. S, D.C 
SC, 109 F.Supp. 373—Florida De¬ 
hydration Co. v. U. S., 101 F.Supp 
361, 121 Ct.Cl. 89, certiorari denied 
72 SCt. 759, 343 U.S. 926. 96 LEd 
1337—McKenna v. U. S, DC NT. 
91 F.Supp. 556—Stofey v. U. S, D 
C.Pa., 87 FSupp 81—Thomason v. 
U. S., D.C.Cal., 85 FSupp 742- 
Centaur Const. Co v. U S, 83 F. 
Supp. 351, 113 Ct.Cl. 288, certiorari 
denied 70 S.Ct. 74, 338 US 826. 94 
L Ed 602—Wickman v. Inland Wa¬ 
terways Corp., D.C.Minn, 78 F. 
Supp. 284—Atkinson v. U. S„ D.C. 
Minn., 68 FSupp. 99—Ferd. Mul- 
hens, Inc., v. Higgins. DCNY, 55 
FSupp. 42—Hughes v. U S, C.C. 
Wash, 86 F. 1022—Timmonds v. 

U. S., Ind, 84 F. 933, 28 C.C A 570 
—Yuri Yajima v U. S., D C.N Y.. 6 
FRD 260—Norcutt v U. S., 60 
F.Supp. 226. 103 Ct Cl. 768—Golding 
v. U. S., 121 CtCl. 656—Thomson 

V. U. S., 79 Ct Cl. 224. 

Under Federal Tort Claims Act 

(1) In general—Ryan Stevedoring 
Co. v. U. S. C A N.Y., 176 F 2d 490. 
certiorari denied. 70 S Ct 249, 338 U 
S. 899, 94 LEd. 553—Anderegg v U 
S., C.A.Va, 171 F.2d 127, certiorari 
denied 69 SCt 937, 336 U.S 967, 93 
LEd. 1118—Bizer v. U. S.. D.C.Cal., 
124 F.Supp 949—Levitch v. U. S., D. 
C Mo . 114 F.Supp. 672—Foote v Pub¬ 
lic Housing Com'r of U. S , D C.Mich , 
107 FSupp 270—Whalen v. U. S., D. 
CPa, 107 F.Supp. 112—DeBonis v. 
U. S. DC Pa.. 103 FSupp. 123—De- 
Boms v. U S, D C.Pa., 103 F Supp. 
119—Connor v. U. S.. D.C Pa., 90 F. 
Supp 1005—Henson v. U. S , D C.Mo, 
88 F Supp. 148—Connor v. U. S., D C. 
Pa., 87 FSupp. 847, opinion adhered 
to 90 F Supp. 1005—Franzmo v. U 
S. t D C N J, 83 F.Supp. 10—Turkett 
v. U. S., D C.N.Y., 76 F Supp. 769. 

(2) To avoid effect of statute of 
limitation under act, plaintiff must 
show compliance with act and justify 
prayer of petition—Henson v. U. S., 
D.C.Mo., 88 F.Supp. 148. 

(3) Where action was required to 
be commenced not later than August 
2. and complaint was received by 
clerk of court on July 29, but filing 
fee was not received by clerk until 
August 6, action was not commenced 


in time and was subject to dismissal. 
—Turkett v. U. S.. D.C.N.Y., 76 F 
Supp. 769. 

Action for compensation, for use of 
patented Invention 

U S.—Gage v. U. S., 101 F Supp. 765, 
122 Ct Cl. 160, rehearing denied 103 
FSupp. 1022, 122 CtCl. 160, certio¬ 
rari denied 73 S Ct 32, 344 U.S. 829, 
97 LEd. 645. rehearing denied 73 
S Ct. 210, 344 U S. 894, 97 L Ed 691, 
motion overruled 109 F.Supp 635, 
124 Ct Cl 322—Rodman Chemical 
Co. v. U. S, 65 CtCl. 39, certiorari 
denied 48 SCt. 528, 277 U.S. 592, 
72 L Ed. 1004. 

91. US—U. S. v. State Road Dept, 
of Fla, C A Fla, 189 F 2d 691, cer¬ 
tiorari denied 72 S Ct. 291. 342 U S 
903, 96 L Ed 676—State of Md , to 
Use of Burkhardt, v. U S, C C A 
Md, 165 F 2d 869, 1 A.L R 2d 213 
—Ballance v U. S., D C Kan., 93 
F Supp 681—Seaboard Air Line R 
Co v U. S, 83 F.Supp. 1012, 113 
Ct Cl. 437, certiorari denied 70 S.Ct. 
88, 338 U.S. 848, 94 LEd. 519— 
Alcoa S. S. Co. v. U. S, D.C.N Y., 
80 FSupp 158, reversed on other 
grounds, C A, 175 F.2d 661, affirmed 
70 SCt 190, 338 US. 421, 94 LEd 
225—Kohn v U S.. DC Cal. 75 F. 
Supp 689—Wiltse v U. S . D C.La., 
74 F.Supp 786—Sweet v. U S, D 
C.Cal, 71 F Supp 863—O'Connell 
v. U S. DC.II1, 37 FSupp 832— 
California Nursery Co. v. U. S., 102 
CtCl. 173. 

Statutory requirement held satisfied 

(1) Where within the designated 
time an action on type of claim au¬ 
thorized by act was brought in dis¬ 
trict court in proper district and 
pleading named United States as de¬ 
fendant and gave sufficiently full de¬ 
scription of claim so that government 
attorneys could know what were the 
general circumstances on which claim 
was based—Bay State Crabmeat Co. 
v. U. S, DC Mass, 78 FSupp 131. 

(2) Where writ of summons was 
issued by court and served on United 
States Attorney within statutory pe¬ 
riod, notwithstanding that petition 
was filed thereafter.—Provident Trust 
Co. of Philadelphia v. U. S. f D C Pa., 
17 F.Supp. 849. 

Maw promises 

(1) The government, acting 
through comptroller general, may 
reach accord with one presenting 
claim against it by settlement and 
adjustment thereof, tlum merging out 
original claim and defenses which 
government might otherwise have 
had against claim and setting statute 
of limitations running anew on new 
cause of action.—Marr v. U. 8., 106 
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FSupp 204, 123 CtCl. 474, certiorari 
denied U. S v Marr. 73 S Ct. 937, 345 
US 956, 97 L.Ed. 1377. 

(2) The comptroller general's set¬ 
tlements of claims against United 
States for overtime pay by allowing 
portions thereof for services rendered 
within ten years before submission of 
claims and tacit assent to such set¬ 
tlements by claimants in falling to 
object thereto constituted binding ac¬ 
cords, which merged out claims and 
created new promises to pay amounts 
allowed, so that actions on accounts 
thus stated were not barred by stat¬ 
ute of limitations, though not filed 
within statutory time after last dates 
on which claimants performed serv¬ 
ices —Marr v. U S , supra 

Successive uses of patented device 

(1) Under statute providing that 
whenever a patented in\ ention is used 
by United States the owner may bring 
an action for compensation against 
United States, a patentee may main¬ 
tain suit for use of his invention 
within six years before his petition is 
filed even though the United States 
had previously used the invention 
more than six years before the peti¬ 
tion was filed—Gage v U S, 101 F 
Supp 765, 122 CtCl 160, rehearing 
denied 103 FSupp 1022. 122 CtCl 
160. certiorari denied 73 S Ct 32, 344 
US. 829, 97 LEd 645. rehearing de¬ 
nied 73 SCt. 210. 344 US 894, 97 L 
Ed 691, motion overruled 109 F Supp 
535, 124 CtCl. 322—Irving Air Chute 
Co. v. U. S, 93 FSupp 633. 117 Ct 
Cl. 799. 

(2) The word “whenever" in stat¬ 
ute means “at whatever time" or “no 
matter when”—Gage v U S, 101 F 
Supp. 765, 122 CtCl 160, rehearing 
denied 103 F.Supp 1022. 122 CtCl. 
160, certiorari denied 73 SCt 32, 344 
US 829, 97 LEd 645, rehearing de¬ 
nied 73 S.Ct 210, 344 US 894, 97 L. 
Ed 691, motion overruled 109 F Supp 
535, 124 Ct Cl 322. 

(3) Plaintiff may maintain action 
to recover for manufacture or use 
within six-year period preceding date 
of institution of suit, but may not 
maintain action to recover for manu¬ 
facture or use more than six years 
before such date.—Gage v. U. S. t su¬ 
pra. 

(4) The first use of the patent 
gives rise immediately to the cause 
of action and then later another use 
gives rise to another cause of action 
—Gage v. U. S, supra 

92. US—U. S. v State Road Dept. 

of Florida, C A Fla, 189 F 2d 591, 

certiorari denied 72 S.Ct. 291, 242 

U.S. 903, 96 L.Ed. 676. 
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of a statute will not be barred by limitations con¬ 
tained therein. 93 

Waiver or extension of time . An officer or agent 
of the federal government may not waive the bar 
of limitations in a suit brought against the United 
States; 94 and the time for suit which congress has 
limited may not be extended by action or neglect on 
the part of governmental officers, 95 or by any court 
by implication 96 or m the mold of its practice 
forms. 97 Congress has the constitutional power, 
however, to set aside statutory limitations of time 
in any suit against the United States 98 

Prematurity. An action instituted before required 
administrative proceedings have been had is pre¬ 
mature. 99 

b. Laches 

Laches within the term of the statute of limitations 
Is no defense to an action at law by the United States, 
but persons suing the United States may be barred by 
laches. Congress may, however, waive the defense. 


UNITED STATES §§ 192-193 

The doctrine of laches as applied in equity suits 
against the national government is discussed in 
Equity § 114. Laches within the term of the stat¬ 
ute of limitations is no defense to an action at law 
by the United States. 1 Persons suing the United 
States may be barred by laches; 2 but congress may 
waive the defense of laches by a statute conferring 
jurisdiction on the court of claims to determine 
amounts due former employees. 3 

§ 193. Authority to Sue in Name of United 
States or Officer 

The United States may appear as a litigant only 
when authorized to do so by congress, and may Invoke 
the Jurisdiction of the courts as plaintiff only through 
authorized persons. Whether suing in a federal court 
or In a state court, the United States may sue in Its 
own name, or suit may be brought In the name of a 
duly authorized officer or agent. 

The United States may appear as a litigant only 
when authorized to do so by congress, 4 and may in¬ 
voke the jurisdiction of the courts as plaintiff only 
through authorized persons. 6 The right to direct 


93. TJS —The Ftascobal, D C Tex, 293 
F 299 

D C —Hood v Defense Homes Corp , 
DC. 83 F Supp 365 
Bamages caused by public vessels 
Limitations incorporated into the 
Public Vessels Act do not apply to pe¬ 
titions for damages caused by a pub¬ 
lic vessel ahich were not brought 
pursuant to the Act —In re U S Steel 
Products Co. CCANT, 24 F 2d 657 
—65 C J p 1413 note 96. 

94. US-Munro v U S. NY. 58 S 
Ct 421. 303 US 36. 82 L Ed 633— 
Finn v U S. Ct Cl. 8 S Ct 82. 123 
US 227, 31 LEd 128—Compagnie 
Generate Transatlantique v U S, 
CCA NY. 51 F 2d 1053—Ritter v 
U. S. DC Pa. 19 F2d 251. affirmed. 
CCA., 28 F2d 265—Marino v. U 
S. DCNY, 82 F Supp 190 

96. US —Anderegg v U. S. C.AVa. 
171 F 2d 127, certiorari denied 69 
SCt 937. 336 US 967. 93 LEd 
1118—Marino v. U. S., DCNY, 82 
FSupp. 190. 

96. U.S —Weaver v. U. S. CCAN 
C.. 72 F 2d 20—H&rtness v. U. S. 
D C.Okl. 23 F Supp 171 

97. U.S—Standard Oil Co of N. J. 
v U. S, DCNY., 82 F.Supp 738, 
modified on other grounds, CA, 
Esso Standard Oil Co. v. U. S., 174 
F 2d 182. 

98. U.S—Kuhnert v. U. S., DC Mo.. 
36 FSupp. 798. affirmed, C.C.A., 127 
F 2d 824. 

“The fonauust . . • may ex¬ 
tend or shorten the period within 
which a suit may be brought-"—Per¬ 
ry v. Page, C.GJLRJU 67 F.2d 626. 


636. and certiorari denied 54 S CL 641, ' 
292 US 632, 78 LEd 1485 
Xn private act conferring jurisdic¬ 
tion upon federal district court not¬ 
withstanding "lapse of time or any 
provisions of law to the contrary" to 
render judgment against the United 
States for damages to land of named 
persons, the quoted language refers 
to any limitation as to the time with¬ 
in which action against United States 
must be brought —Kuhnert v. U S . 
D C Mo , 36 F Supp 798, affirmed, C 
C A , 127 F 2d 824. 

99. US—Marino v. U. S, DCNY. 
82 F Supp 190 

D C —Ducker v Butler, 104 F 2d 236, 
70 AppDC. 103 

1 . US —U. S v Mack. N Y , 55 S Ct 
813, 295 US 480, 79 LEd. 1559. 

2 . US —Z&gurski v. U. £L, 60 F.Supp. 
228. 103 Ct.Cl. 755. 

Aachen held not shown 

(1) In suit by stockholders of 
steamship company against members 
of the maritime commission to re¬ 
cover stock delivered to commission 
under contract providing aid for com¬ 
pany.—Dollar v. Land, 184 F2d 245, 
87 U S App.D.C. 214, certiorari denied 
71 SCL 198, 340 US. 884, 95 L.Ed. 
641. rehearing denied 71 S.CL 198, 340 
U S 884, 95 LEd. 641, certiorari de¬ 
nied 71 act 633, 340 U.a 948, 96 L 
Ed. 684. 

(2) In action by slaughterer to set 
aside a determination of the recon¬ 
struction finance corporation that the 
complainant was not entitled to a spe¬ 
cial subsidy payment as a non-proc¬ 
essing slaughterer of beef.—Borelli v. 
R. F. O, Em.App., 196 F.2d 730. 
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(3) In action by employee of the 
Alaska Railroad for overtime compen¬ 
sation—Poggas v U S, 93 F.Supp. 
1009, 118 Ct Cl 385, motion denied 96 
F.Supp. 609, 118 CtCl 385. 

(4) In action based on wrongful 
dismissal from government service — 
Kaufman v. U S, 93 FSupp 1019, 118 
Ct.Cl. 91—Levy v. U. S. 118 CLC1. 106. 

3. US—Poggas v. U. S.. 93 FSupp. 
1009, 118 CtCl. 385, motion denied 
96 FSupp. 609, 118 CtCl 385. 

4. US—U S v. 1.960 Acres of Land 
in Riverside County, CaL, D.C.C&L, 
54 FSupp. 867 

5. U S—U S. v. 1.960 Acres of Land 
in Riverside County, Cal., supra. 

Authority to bring suit in name of 
Urited States on behalf of senders 
of lost mail see Post Office { 81 d 
(2) (a). 

Xn informers* action In the name of 
the United States to recover for al¬ 
leged fraud in connection with termi¬ 
nation claims against the government, 
record failed to establish that the 
plaintiffs had the sole right to con¬ 
trol the litigation because of the al¬ 
leged failure of the government to 
enter an appearance within 60 days 
after service of notice of the com¬ 
mencement of the action.— U. S. v. 
Onan, C. A Minn., 190 F.2d 1, certio¬ 
rari denied 72 S.CL 112, 242 U.S. 869, 
96 LEd. 654. 

Individuals held withont standing to 
nassst claim 2a behalf of Uhfttsd 
States 

U.S.—U. a on Behalf of Federal Ins. 
Co. v. U. a Lines Co., D.C.N.Y., 24 
F.Supp. 427. 

D.C.—Cross v. Pace, D.CL, 106 F.Supp. 
I 484. 
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the institution of the action resides in the office 
charged with the administration of the law out of 
which the action arises. 6 Whether suing in a fed¬ 
eral court or in a state court, the United States may 
sue in its own name, 7 even though the action is on 
a contract made by its agent, 6 or suit may be brought 
in the name of a duly authorized officer or agent. 9 

Actions in behalf of an administrative body of the 
United States, which is a separate unit of govern¬ 
ment, as distinguished from a corporation wholly 
owned by the United States having a separate legal 
existence from the government of the United States, 
may be maintained in the name of the United 
States. 110 Moreover, the United States itself is the 
real party in interest in suits involving contracts and 
property of its wholly owned corporate agencies 
or their wholly owned subsidiaries, 11 and it is not 
necessaiy that such agency bring suit in its own 
name, 12 although as shown infra § 194 a, it may be 
a proper party to a suit brought by the United 
States. The fact that an agent of the United States, 
under an act of congress, might sue and be sued does 
not strip from the United States the right to sue m 
its own name. 13 Thus, where the United States acts 
through the agency of a wholly owned corporation 


the United States may properly sue in its own name 
without the joinder of the corporation. 64 

The United States may bring an action in its name 
on relation of certain individuals, 15 provided such 
individuals are the real parties in interest. 16 Un¬ 
paid laborers and materialmen may sue a public 
contractor in the name of the United States. 17 

§ 194. Parties 

a. In general 

b. Actions involving assignment or sub¬ 

rogation 

&. In General 

In actions by and against the United States, questions 
relating to parties, including questions relating to neces¬ 
sary and proper parties, except as, and to the extent that, 
these matters may be controlled by special statutory pro¬ 
visions, are determined by the general rules applicable In 
other civil actions. 

In actions by and against the United States ques¬ 
tions relating to parties, except as, and to the extent 
that, these matters may be controlled by special stat¬ 
utory provisions, 18 are determined by the general 
rules applicable in other civil actions 69 A court 


A. U.S.—Bowles v. Goldman, D.C.Pa., 
7 P.RD. 12. 

The attorney general may institute 
suit in name of United States to re¬ 
cover for a wrong done to it or its 
property—U. S v. Silliman, CC.A 
NJ., 167 F.2d 607, certiorari denied 
69 S Ct. 48, 835 U.S. 825, 93 L.Ed. 379. 
7. US—U. S. v. Barker. CC.N.T, 24 
F.Cas No.14,517, 1 Paine 156. 

65 C.J. p 1418 note 85. 

& N.C.—-U. S. v. Blount, 4 N.C. 181. 
65 C.J. p 1418 note 86. 

9m U.S.—Benton v. Woolsey, N.Y., 12 
Pet. 27, 9 L.Ed. 987. 

65 C.J. p 1419 note 87. 

Assertion of sovereign prerogatives 
through agent 

The sovereign may appear in court 
and assert its prerogatives through 
a governmental agent acting in his 
official capacity.—Korman v. Federal 
Housing Administrator, 113 F.2d 748, 
72 App D.C. 245. 

Moo administrator 
U.S.—Bowles v. Case, C.C.AWash., 
149 F.2d 777. affirmed 66 S.Ct. 438, 
127 US. 92, 90 LEd. 552—Bowles 
▼. Goldman, D.GPa.. 7 F.R.D. 12. 
la U.S—U. S v. Fontenot, D.C.La., 
33 F.Supp. 629, modified on other 
grounds, C.C.A, Mayor and City 
Council of Baltimore v. Crown Cork 
A Seal Co., 122 F.2d 385. j 

11. U.S.—U. S. v. Shofner Iron ft 
Steel Works, CCAOr^ 168 F.2d 
288. 

85 G.J. p 1419 notes 91-91 I 


United States as proper party in suit 
brought by its agents or Instru¬ 
mentalities see infra 2 194 a. 

united States held entitled to sue on 
claim of: 

(1) Federal housing administrator. 
—U. S. v. Summerlin, Fla., 60 S Ct. 
1019, 310 US. 414, 84 L.Ed. 1283— 
U. S. v. Schaeffer, D.C.Md., 83 F.Supp. 
547. 

(2) Reconstruction finance corpora¬ 
tion.—U. S. v. Shofner Iron A Steel 
Works, C.C.A Or., 168 F.2d 286—U. S 
v. New York Dock Co., D.C.N.Y., 100 
F.Supp. 803. 

(3) Other Illustrations see 65 C.J. 
p 1420 note 18 [a]. 

12 . US—U. S v. Schaeffer, D.C.Md, 
83 F Supp. 547. 

13. U.S—In re Wilson. D.C. Tex., 23 
F.Supp. 236. 

14. U.S.—Insurance Co. of North 
America v. U. S., CCAS.C, 159 
F.2d 699—U. a ▼. Blackburn, D.C 
Mo., 109 F.Supp. 319. 

D.C.—Wittek v. U. S., Mun.App., 54 
A 2d 747, cause remanded on other 
grounds, C.A, 171 F.2d 8, 83 U.S. 
App D.C. 377, reversed on other 
grounds 69 S Ct. 1108, 837 U.S. 846, 
93 LEd 1406. 

65 C.J. p 1420 note 12. 

15. Okl.—U. a v. Choctaw, O. A G. 
R. Co., 41 P. 729, 3 OkL 404. 

65 C J. p 1419 note 88. 

16. Okl.—U a v. Choctaw, O. A G. 
R. Co., supra. 

65 C.J. p 1419 note 89. 


17. US—U. S v. Henderlong, C.CL 
Ind, 102 F. 2 

Parties in action on contractor's bond 
see supra $ 114. 

la US —Dexter A Carpenter v. U. 

S , D C.Del, 275 F. 666 
Parties to action in court of claims 
generally see Federal Courts 2 345. 
United States held defendant oantenu 
plated by Saits In Admiralty Act 
U.S.—Seaboard Fruit Co. v. U a, 
D.C N.Y., 73 F.Supp. 73L 

19. What law governs 

In action under Federal Tort 
Claims Act for death, homicide act of 
state where death occurred is con¬ 
trolling as to capacity of party who 
may maintain suit and on determina¬ 
tion of persons for whose benefit suit 
is brought.—Heath v. U. S., D.C.Ala., 
85 F Supp. 196. 

Capacity to sue 

(1) The fact that a person Is n 
competitor of a party receiving a loan 
or grant from the United States does 
not give him a standing to challenge 
the legality of such action. 

U. S.—Alabama Power Co. v. Ickes, 
App DC., 68 S.Ct. 300, 302 U.& 484. 
82 L.EcL 874. 

D.C —American President Lines v. 
Federal Maritime Board, D.CL, 112 
F.Supp. 346. 

(2) Where war assets and sur¬ 
plus property administrator Issued 
an invitation to bid for sale of real 
property at not less than a fixed min¬ 
imum purchase prices and after bids 
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may look beyond the names of the parties to a suit 
and ascertain the real parties in interest from the 
facts appearing in the record. 20 The mere fact that 
government attorneys have been and are attorneys 
for government officers and employees who have ap¬ 
peared in the case does not bring the United States 
in as a party. 21 Where congress authorizes one of 
its agencies to be sued in the name by which it is 
designated, it does so in explicit language, or im¬ 
pliedly because the agency is the offspring of a 
suable entity. 22 Where congress has not authorized 
one of its agencies to be sued in its own name, a 
suit involving the agency must be brought against 


individuals as members of the agency. 22 

Necessary parties. In an action or proceeding 
by or against the United States, the necessary parties 
are those who have an interest in the subject matter 
of the proceeding and whose rights may be con¬ 
cluded by the judgment; 24 and a person who has 
no interest in the subject matter or who cannot ben¬ 
efit or lose by the outcome of the action is not & 
necessary party. 25 

As a general rule the United States is an in¬ 
dispensable party to certain suits in which the judg¬ 
ment or decree rendered may substantially affect 
its interests. 25 Suits in this category affecting its 


were required to be l&led, administra¬ 
tor without notice to unsuccessful 
bidder arbitrarily raised fixed fair 
value to almost exact amount of 
highest bid, unsuccessful bidder could 
not maintain suit against adminis¬ 
trator for injunctive and other re¬ 
lief because lacking capacity to sue 
—Fulton Iron Co. v. Larson, 171 F 
2d 994, 84 U S.App.D.C 39. certiorari 
denied 69 S Ct 489, 836 U.& 903, 93 
LEd. 1068. 

(3) Mere submission of bid confer¬ 
red no contractual status upon bidder, 
and there was no Invasion of any spe¬ 
cific particular right of unsuccessful 
bidder, differing from any right of the 
public, which would enable bidder to 
maintain action.—Fulton Iron Co. v. 
Larson, supra. 

(4) Lessee of equipment owned by 
government, upon proper termination 
of lease, has no capacity to sue in 
an attempt to control the disposition 
of such property —Phillips Petroleum 
Co. v. Johnson, D.C.D.C., 71 F.Supp. 
791. 

Ml US—U. S. v. Fletcher, DCS 

D. 231 F. 326, affirmed 242 F. 818, 

155 C.C.A. 406. 

Uhlted mates held real party la In¬ 
terest la suits iavolvingi 

(1) Moneys Improperly paid by offi¬ 
cers—U. S. v. Bartron, D.CS.D., 35 
F.2d 765. 

(2) Property acquired under war¬ 
time legislation.—U. S v. Stein, D.C. 
Ohio, 48 F.2d 626—65 C.J. p 1419 note 
98. 

(3) Water rights under a reclama¬ 
tion project.—Pioneer Irr. Diet. v. 
American Ditch Ass*n, 1 P.2d 196, 
60 Idaho 732. 

(4) Contracts and property of its 
wholly owned corporate agencies or 
their wholly owned subsidiaries see 
supra | 103. 

Valtsd States hold aot seal party la 
latsrsst in a foreclosure suit involv¬ 
ing the priority of mortgages given 
the fleet corporation.—Providence En¬ 
gineering Corp. v. Downey Shipbuild¬ 
ing Corp* CLGJLN.T., 294 F. 641, cer¬ 


tiorari denied 44 S.Ct. 334, 264 U.S. 
586, 68 L Ed 862. 

21 . US—U S. v. U. S. Dist. Court 
in and for Southern Dist. of Cal, 
Northern Division, C.A.9, 206 F.2d 
303 

22 . U.S.—Blackmar v. Guerre, La., 72 
SCt. 410, 342 US. 512, 96 L.Ed. 
534. 

Sait held maintainable against feder¬ 
al agency la agency name 

U S —Seven Oaks v. Federal Housing 
Administration, CAVa., 171 F.2d 
947. | 

23. U.S —Blackmar v Guerre, La., I 
72 S Ct. 410, 342 U S. 512, 96 L.Ed 
634 

Civil service commission 

(1) Congress has not authorized 
the United States civil service com¬ 
mission to be sued by its given name. 
—Blackmar v. Guerre, supra. 

(2) The Administrative Procedure, 
Act, 5 U.S.C.A 8 1001 et seq. does not j 
authorize suit against the commission 
as an entity.—Blackmar v. Guerre, 
supra. 

24 U. S —Woolverton v. U. S., 29 Ct 
CL 107. 

65 C.J. p 1420 note 14. 

Neoessary parties 

(1) Where one claims a right in a 
fund held by a government officer, the 
party who has been designated by 
contract or otherwise as person en¬ 
titled to the fund but whose right 
to receive it is denied or disputed 
should be made a party.—Ducker v. 
Butler, 104 F.2d 236, 70 AppJXC. 103 
—65 CJ. p 1421 note 22. 

(2) A suit against the secretary of 
the treasury and others to determine 
rights in money paid into United 
States Treasury by Mexican govern¬ 
ment under Special Claims Conven¬ 
tion, wherein plaintiff alleged that at¬ 
torney, originally employed by it to 
carry out plaintiffs agreements with 
various claimants to prosecute their 
claims had proceeded to represent 
various claimants without respect to 
their agreements with plaintiff was 

[ subject to dismissal for lack of indis¬ 
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pensable parties because of failure 
to join such claimants as parties de¬ 
fendant.—Amencan-Mexican Claims 
Bureau v. Morgenthau, D.CD.C, 26 
F.Supp 904. 

(3) In an action for depredations 
committed by Indians, the nonjoinder 
of Indians known to have committed, 
the depredations is fatal.—Woolver¬ 
ton v. U. S, 29 CtCl 107. 

25. U S.—Ross Packing Co. v. U. 8., 
D C Wash., 42 F.Supp. 932. 

Held not necessary parties 

(1) In an action by the United 
States to foreclose purchasers* rights 
under a contract for the sale of gov¬ 
ernment property to private persons, 
local taxing districts which would 
benefit by the transfer of the proper¬ 
ty are not necessary parties.—U. 8. 
v. City of Philadelphia, C.OA.Pa, 149 
F 2d 406. 

(2) In an action for possession of a 
dwelling house held by defendant un¬ 
der a license agreement with his 
former employer providing for ter¬ 
mination of occupancy on termination 
of employment, and further providing 
that in granting the license the em¬ 
ployer was acting as agent for the 
United States, the employer is not 
a necessary party.—U. 8. v. Hodge, D. 
C.Tenn., 69 7.Supp. 25. 

26. DC.—Lukens Steel Co. v. Per¬ 
kins, 107 F.2d 627, 70 App.D.G. 854, 
reversed on other grounds Perkins 
v. Lukens Steel Co., 60 SCt. 869, 
310 U.S. 113, 84 LEcL 1108—Reyn¬ 
olds Corp. v. Morse, D.C., 81 F. 
Supp. 187, affirmed 174 F.2d 159, 84 
U.S-App.D.C. 420—Lord Mfg. Co. v. 
Stimson, D.C., 78 F.Supp. 984. 

La.—Whitney Nat. Bank of New Or¬ 
leans v. Little Greek Oil Co., S3 S& 
2d 693. 

Test of whether the United States 
was an Indispensable party to action 
was whether the United States had 
such an Interest that mere mainte¬ 
nance of the suit interfered with the 
government “behind its back."—Mine 
Safety Appliances Co. v. Forrestal, 
App-D.O. 66 act. 219, 326 U.S. 871, 
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interests include suits to remove tax liens 27 or 
to cancel tax waivers, 28 and to enforce contracts 
made by government agents, 22 but not all suits 


against public officers or agents fall within the op¬ 
eration of that rule, 20 and it has been held in other 
cases that it was not necessary to make the United 


694, 90 L.Ed. 140—Lambert v. R. F 
C.. D.C.N Y., 71 F Supp 509 

Maes ntial naton ud affect of pro- 
OMdlaff as determinative of qnes- 
tfton 

Whether the United States him such 
an Interest as to be considered an In¬ 
dispensable party to suit against a 
public officer as an individual must 
be determined by the essential nature 
and effect of the proceeding as it 
appears from the entire record —Mine 
Safety Appliances Co v. Forrestal, 66 
SCt. 219, 326 U.S. 371, 694, 90 LEd 
140. 

Whether the United States is a par. 
ty to a controver s y is not determined 
by the merely nominal party on the 
record, but by effect of the judgment 
or decree which can be entered—U 
S. v. Great Northern Ry. Co., D.C. 
Mont., 32 F Supp 651, affirmed, C.C.A., 
MacDonald v. U. S., 119 F.2d 821, 
modified on other grounds Great 
Northern Ry. Co v U S, 62 SCt 
529, 315 U.S. 262, 86 LEd. 836. 

Ufeited States held Indispensable par¬ 
ty 

(1) To any suit where it is sought 
to establish or acquire an interest in 
lands which it owns —O'Harra v Lit¬ 
tlejohn, DCD.C., 69 F Supp 274. 

(2) To action by original owner to 
cancel lease and enforce statutory 
right to repurchase property acquired 
from him by the United States in 
court proceedings, record title to 
which continued thereafter in the 
United States although the property 
was ultimately leased as surplus by 
the war assets administration and re¬ 
construction finance corporation to 
third party by instrument which in¬ 
cluded an option to purchase.—Lam¬ 
bert v. R. F. C., DCN.Y., 71 F.Supp. 
509. 

(3) To actions to quiet title to 
lands to which United States claimed 
title.—Livermore v. Beal, 64 P.2d 987, 
18 CalApp2d 535, certiorari denied 
58 SCt 32, 302 US 712, 713, 82 L. 
Ed 550, rehearing denied 58 S Ct 260, 
302 U.S. 777, 82 LEd. 601 and 58 SCt 
261, 302 US. 778, 82 L.Ed 601, cer¬ 
tiorari denied Boyd v Elliott 58 S. 
Ct 32, 302 U S 712, 82 L.Ed. 650, re¬ 
hearing denied 58 SCt. 260, 802 U.S 
777, 82 LEd 601, certiorari denied 
Kreiss v. Elliott, 58 S Ct 32, 302 U.S. 
712, 82 L.Ed 550, rehearing denied 
58 SCt 261. 302 US. 778, 82 L.Ed. 
601. 

(4) To action to remove cloud on 
title, where it was alleged by farm 
purchasers that provisions in quit¬ 
claim deeds from the United States, 
executed by the secretary of agricul¬ 
ture, through the farm security ad¬ 
ministration reserving mineral, oil 


and gas rights were unlawful—U. S 
Dept, of Agriculture v. Hunter, C.A. 
Tex . 171 F 2d 793 

(5) In representative action by 
war veteran to have sale of govern¬ 
ment housing units declared void, 
and to enjoin consummation of the 
sale—Van Deman v. U. S, DGInd., 
119 FSupp. 599. 

(6) In patent holder’s action 
against licensee which challenged the 
constitutionality of the Royalty Ad¬ 
justment Act and validity of orders 
issued thereunder—Coffman v. Fed¬ 
eral Laboratories, D C N J, 55 F Supp 
501, affirmed 65 S Ct 298, 323 U S 316, 
89 L Ed 264, affirmed 65 8 Ct 303, 323 
U S 325. 89 L Ed 271. 

(7) To suit to establish rights to 
fund in possession of United States 
or its officers, or deposited by them 
in the United States Treasury or 
elsewhere, where United States has 
proprietary or possessory interest 
therein—Stitzell Weller Distillery v. 
Wallace, DC, 30 F.Supp 1010, af¬ 
firmed Stitzel-Weller Distillery v 
Wickard, 118 F 2d 19, 73 App D C. 220 

(8) To action to annul and set 
aside an order of a commission of the 
United States—Harris v Central Ne¬ 
braska Public Power A Irr. Dist, D C. 
Neb , 29 F Supp 425 

(9) In suits for injunction see In¬ 
junctions fi 175 b. 

(10) In other actions see 65 C J. p 
1419 note 5 [a]. 

27. US —Czieslik v Burnet. D C N 
Y. 57 F 2d 716—Stafford Mills v. 
White. D.C Mass, 41 F 2d 58. 

28. U S —Electric Steel Foundry v. 
Huntley, C C A Or, 32 F.2d 892. 

65 C.J. p 1420 note 7. 

29. US.—U. S. v. Gordin, D.C Ohio, 
287 F. 565. 

65 C.J. p 1420 note 9. 

30. DC.—Dollar v. Land, 184 F.2d 
245, 87 U S App D C 214, certiorari 
denied 71 S Ct 198, 340 U.S. 884, 95 
LEd 641, rehearing denied 71 S 
Ct 198, 340 US. 884, 95 LEd 641, 
certiorari denied 71 S.Ct 533, 340 U. 
S. 948, 95 LEd 684—Lukena Steel 
Co. v. Perkins. 107 F.2d 627, 70 App 
D.C. 354, reversed on other grounds 
Perkins v. Lukena Steel Co, 60 8 Ct 
869, 310 U.S. 113, 84 L.Ed. 1108- 
Inland Waterways Corp. v. Hardee, 
100 F.2d 678, 69 App.D.C. 268, fol¬ 
lowed in Woodring v. Warden, 100 
F 2d 690, 69 App.D.C 280, reversed 
on other grounds 60 S.Ct. 652, 309 
U.a 527, 84 LEd. 908, rehearing 
denied 60 S.Ct 884, 309 U.a 698, 84 
L.Ed. 1037, reversed on other 
grounds Inland Waterways Corpo¬ 
ration v. Young, 60 S.Ct 646, 309 U. 
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a 517, 84 L.Ed. 901, rehearing de¬ 
nied 60 act 884, 309 US. 698, 84 

L.Ed. 1037. 

UXitefl States held not Indispensable 
Pnrty 

(1) To suit against agent of the 
United States in their ministerial ca¬ 
pacities particularly where agent is 
attempting to exceed his ministerial 
authority and to Invade rights of a 
third person.—New York Cas. Co. v. 
Z werner, DC Ill., 58 FSupp. 473 

(2) To civil action involving only 
the statutory power of a named offi¬ 
cial to pursue a particular method of 
recovery of sum allegedly due the 
United States.—Lord Mfg Co v. 
Stimson, D.C DC, 73 FSupp 984 

(3) Where statute under which a 
public officer seeks to justify a tres¬ 
pass against a person's property is 
unconstitutional, and tort becomes 
the officer's individual responsibility 
—Mine Safety Appliances Co v For¬ 
restal, 66 SCt 219, 326 US 371, 694, 
90 L Ed. 140 

(4) To suit to correct action or in¬ 
action of a public officer beyond or 
in want of statutory or constitutional 
authority, even though case involves 
disposition of public lands—West 
Coast Exploration Co. v. McKay, C 
A, 213 F 2d 582, certiorari denied 74 
SCt 850, 347 US 989, 98 LEd 1123 

(5) Where complaint by riparian 
owners whose lands were located on 
river below dam constructed under 
federal reclamation laws charged that 
officials of the Bureau of Reclamation 
in withholding water from plaintiffs' 
use and threatening to do so, were ex¬ 
ceeding any powers granted to them 
by acts of congress—Rank v. Krug, 
D C Cal., 90 F Supp 773. 

(6) To suit for recovery of fund in 
United States treasury if fund is one 
in which United States has no pro¬ 
prietary or possessory rights, and the 
only question is as to which of sever¬ 
al private parties are entitled to fund 
—Stitzell Weller Distillery v. Wal¬ 
lace, 30 F Supp 1010, affirmed Stitzel- 
Weller Distillery v. Wickard, 118 F.2d 
19, 73 App D.C. 220. 

(7) To action to recover posses¬ 
sion of land in Puerto Rico from per¬ 
son claiming to have some title or 
claim thereto by virtue of his ap¬ 
pointment as forest supervisor for 
United States.—Correa v. Barbour, C 
C.A.Puerto Rico, 71 F.2d 9. 

(8) To suit to challenge authority 
of comptroller general, to withhold 
money admittedly payable by United 
States—Richmond, F. & P. R. Co. v. 
McCarl, 62 F.2d 208, 61 App D C. 290, 
certiorari denied 63 S.Ct. 606, 288 U. 
a 615, 77 L.BML 988. 
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States a party. 31 The United States is not an in¬ 
dispensable party to a proceeding in which the con¬ 
stitutionality of an act of congress may be in is¬ 
sue, 32 or which passes on the invalidity of an inter¬ 
national cartel agreement. 33 

A suit against an employee of the United States 
in his individual capacity is permitted only when 
personal action on the part of the employee is re¬ 
quired to be restrained or commanded 34 A super¬ 
ior officer of the federal government is an indispen¬ 
sable party where the decree granting relief sought 
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will require him to take action either by exercising 
directly a power lodged in him or by having a sub¬ 
ordinate exercise it for him, 35 and he is not an in¬ 
dispensable party if the decree which is entered will 
effectively grant the relief desired by expending it¬ 
self on the subordinate official who is before the 
court. 36 It has also been held that the superior of¬ 
ficer is an indispensable party where he has acted 
within the authority conferred by a statute which is 
not attacked as unconstitutional or otherwise invalid, 
but it is contended that he has abused the discretion 
vested in him by the statute, 37 and in such case an 


(9) In suits for injunction see In¬ 
junctions 9 175 b 

(10) In other actions see 65 C.J. p 
1420 note 10 [a] 

31. United States held not neoessarjr 
party 

(1) In action in ejectment by those 
claiming 1 under mineral lease from 
the United States—Slstrunk v Gra¬ 
ham. 61 So 2d 335. 215 Miss 552. 

(2) To suit by foreign owner wish¬ 
ing to export gold to compel delivery 
by bailee which had been directed by 
treasury department to deliver to fed¬ 
eral reserve bank—Uebersee Finanz- 
Korporation Aktien Ge sell sc haft v 
Rosen. C C A N Y.. 83 F 2d 226. certio¬ 
rari denied 56 SCt. 946 t 298 U.S. 679. 
80 L Ed 1400 

(3) To action by original owner to 
enforce statutory right to repurchase 
land, if title to the land at time 
of action or at time of owner’s offer 
to repurchase was m the reconstruc¬ 
tion finance corporation—Lambert v. 
R F C.DCNT.71F Supp. 509 

(4) To a proceeding in the Hawai¬ 
ian land court for registration of title 
to island, which was public land, use 
and control of which was vested in 
the territory —U. S v. Fullard-Leo. 
DC Hawaii. 66 FSupp. 782, affirmed 
156 F.2d 756, certiorari denied 67 S 
Ct. 100, 329 U S. 697, 91 LEd. 609, af¬ 
firmed 67 SCt. 1287. 831 U.S. 256. 
91 L.Ed. 1474. 

(6) To proceeding to recover from 
•states of recipients of old age as¬ 
sistance by county old age assistance 
board, although part of funds recov¬ 
ered may be paid to or credited to as¬ 
sistance funds of United States — 
Boone County Old Age Assistance 
Board of Boone County ▼. Myhre, 32 
N.W.2d 262, 140 Neb 669 

(6) In suit by surety company 
which had been given bond to secure 
performance of a contract with the 
government, for specific performance 
of a covenant of third persons to de¬ 
posit collateral with the surety com¬ 
pany.—Standard Surety & Cas Co 
of New Tork v. Caravel Industries 
Corp. t 15 A.2d 258. 128 NJ.Eq. 104. 

(7) In proceeding to adjudicate pe¬ 
titioner’s attorney's lien against fund 


paid in settlement of action in which 
attorney represented client and held 
by original defendants’ attorneys, al¬ 
though United States had filed an in¬ 
ternal revenue tax lien—Lavenburg 
v Universal Sportwear, 98 N Y.S 2d 
160, 198 Misc 318 

(8) To suit by guardian of incom¬ 
petent Indian against former guard¬ 
ian and sureties for defalcation of 
ward's property—Cales v Smith, 69 
P 2d 384, 180 Okl 315, followed in 
69 P 2d 389, 180 Okl 320—Cales v 
Smith, 69 P.2d 390, 180 Okl 320, fol¬ 
lowed in 69 P.2d 391, 180 Okl. 320. 

(9) In actions by employees of the 
United States for injuries sustained 
as a result of negligence of defend¬ 
ants, where plaintiffs had filed claims 
and received government compensa¬ 
tion but had not assigned any part of 
their causes of action against defend¬ 
ant to the United States—Morgan v. 
Woodruff, Tex.Civ.App., 208 S.W.2d 
628 

(10) In assignee's suit alleging 
chose in action was assigned prior to 
date of United States levy for taxes 
allegedly owed by assignor.—Quinn v 
McCurdy, TexCivApp., 187 SW.2d 
595. refused without merit. 

(11) In suits for injunction see In¬ 
junctions 9 175 b. 

(12) Other Illustrations see 65 C 
J. p 1420 note 10 [a]. 

32. US —In re American States Pub¬ 
lic Service Co, D C Md., 12 F.Supp. 
667, modified on other grounds, C 
CA, Burco, Inc. v. Whitworth, 81 
F 2d 721, certiorari denied 56 S Ct 
670, two cases. 297 US. 724, 80 L. 
Ed. 1008. 

Determination of constitutional ques¬ 
tions generally see Constitutional 
Law 98 92-103. 

33. N.Y.—General Aniline A Film 
Corp. v. Bayer Co. 64 N.Y.S.2d 492, 
188 Misc. 929. affirmed 117 N.Y.S.2d 
497, 281 AppDiv. 668, affirmed 113 
N E 2d 844, 305 N.Y. 479. 

34. DC.—Reynolds Corp. ▼. Morse, 
D.C., 81 FSupp. 137 f affirmed 174 
F.2d 159, 84 U.SApp.D.C, 420. 
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35. US—Williams ▼. Fanning, Cal., 
68 SCt 188, 332 U.S 490, 92 LEd. 
95—Money v. Wallin, D C Pa., 89 F. 
Supp 932. 

Administrator of veterans* affairs 

was an Indispensable party, without 
whom relief could not m any event 
be granted in action seeking cancel¬ 
lation of order separating plaintiff 
from government service as a proba¬ 
tions! employee of veterans adminis¬ 
tration—Henry v. Newman, DC Pa, 
110 F.Supp 955. 

38. U S —Williams v Fanning, Cal., 
68 SCt. 188, 332 US 490, 92 L.Ed. 
95. 

Meld not indispensable parties 

(1) Secretary of defense and sec¬ 
retary of department of navy, under 
statute permitting actions to settle 
claims against federal government 
under war contracts.—Claim of Mc- 
Gann Mfg. Co, D.CPa, 87 F.Supp. 
983. 

(2) Secretary of the interior, to 
suit to enjoin enforcement of an or¬ 
der made by secretary of interior al¬ 
legedly pursuant to act of congress 
creating an Indian reservation in 
ocean waters —Hynes v. Grimes 
Packing Co., Alaska, 69 S.Ct. 968, 337 
U S 86, 93 L.Ed. 1231. 

(3) Director of office of defense 
transportation in action for return 
of properties held by his agents or 
subordinates without authority of 
law—Toledo, P & W. R. R. v. Stover, 
D C.I11., 60 F.Supp. 587. 

37. U S —Neher v. Harwood, C.C.A. 
Cal, 128 F 2d 846, 158 A.L.R. 1116, 
certiorari denied 63 SCt. 57, 317 
US. 659, 87 LEd. 529—Peoples 
Loose Leaf Tobacco Warehouse Co. 
v. Cline, D.C.Ky., 58 FSupp. 612. 

Held indispensable parties 

Secretary of interior and coal mines 
administrator to action to enjoin 
government officials from further in¬ 
terfering with plaintiff's operation of 
his own coal mine which had been 
seized by government officials under 
War Labor Disputes Act and execu¬ 
tive order pursuant thereto—Krug v. 
Fox, CCJLW.Va., 161 F.2d 1018. 
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action may not be maintained solely against a sub¬ 
ordinate who merely performed acts committed to 
him by the orders of the superior officer. 38 Where, 
however, the superior officer presumes to act with¬ 
out statutory authority, or under an unconstitutional 
or otherwise invalid statute, his attempt to authorize 
action by a subordinate being of no validity, the 
action will lie against the subordinate without join¬ 
der of the superior officer. 38 The mere fact that a 
subordinate official was vested with a discretion 
under a regulation of his superior was held not to 
permit suit against the subordinate without joining 
the superior. 40 

Proper parties . The United States may be a 
proper party in actions brought by its agents or in¬ 
strumentalities; 41 and such agents or instrumentali¬ 
ties may be proper parties in actions brought by the 
United States. 42 Furthermore the United States 
has been held to be a proper, but not necessary, par¬ 
ty to a suit to determine title to stock in a domestic 
corporation seized by British public trustee. 43 It 
has also been held that vessel owners may sue for 


unlawful interference with a voyage, 44 holding pro¬ 
ceeds in trust for payment of the claims of the 
crew. 45 Where the United States has not consented 
to be sued, it cannot be joined as a party, either 
alone or as a codefendant. 45 Thus, the United 
States is not always a proper party even though it 
may have some interest in the subject matter. 47 
Where a number of claimants allege an undivided 
interest in a common fund, they may unite in one 
petition, 48 and in some cases conflicting claims may 
be settled in one suit by having the claimants joined 
as parties claimant. 48 Persons who are not real 
parties in interest are not proper parties ; 50 and one 
who asserts a claim as to which the United States 
has not consented to be sued is not a proper party 
in a suit brought by another. 51 

It has been held that the Federal Tort Gaims Act 
contemplates that the government shall be the sole 
defendant in suits brought thereunder, 52 and does 
not permit any person to be joined as a defendant 
with the United States, 53 and a similar rule applies 
in other suits. 54 


38. U.S — Neher ▼. Harwood, C.CA 
Cal. 128 F 2d 846, 158 A.LR. 1116, 
certiorari denied 63 S Ct. 57, 317 
US. 659, 87 LEd. 529—Peoples 

Loose Leaf Tobacco Warehouse Co. 
v. Cline, DCKy., 58 F.Supp. 612. 
89. U.S.—Neher v. Harwood. CCA. 
Cal., 128 F 2d 846. 158 A.L R 1116, 
certiorari denied 63 S Ct. 67, 317 U. 
S. 659, 87 LEd. 529—Peoples Loose 
Leaf Tobacco Warehouse Co. v. 
Cline, D.CKy., 58 F.Supp. 612. 

40. U.S.—Viking Press v. Goldman, 
D.C.N.Y., 38 F Supp. 1014. 

41. U.S.—U. S. v. Ascher, D.C.Cal., 
49 F.Supp. 257. 

65 C.J. p 1420 note 18. 

Halted States held proper party In 
suit 

(1) By reconstruction finance cor¬ 
poration —U. S. v. Ascher, supra— 
U. S. v. Arthur, D C.N.Y., 28 FSupp 
637—U. S. v Freeman, DC Mass., 21 
F Supp. 593—R. F. G v. Graydon, 
D C S C, 16 F Supp. 765—Reconstruc¬ 
tion Finance Corporation v. Krauss, 
DC.N.Y, 12 FSupp. 44. 

(2) Other illustrations see 65 CJ. 
p 1420 note 18 [a]. 

42. U.S —U. S v. Ascher, D.CLCal., 
49 F.Supp 257. 

65 GJ. p 1419 note 93 [a]. 

43. U.S.—Direction der Disconto-Ge- 
sellschaft v. U. S Steel Corp., DG 
N.Y., 300 F. 741, affirmed 45 S.Ct. 
207, 267 U.S. 22, 69 LEd. 495. 

65 GJ. P 1421 note 19. 

4ft. U.S.—U. a v. Laflin, GGACaL, 
24 F.2d 682. 

65 GJ. P 1421 note 2A 


45. US—U. S. ▼. Peterson, C.CA 
Cal. 28 F.2d 29. 

46. US—Di Silvestro v. U S Vet¬ 
erans Administration, D.CN.Y., 10 
F.RD 20, affirmed. CA. 181 F 2d 
502, certiorari denied 70 S Ct. 1014, 
339 U.S. 989, 94 L Ed 1390. 

Ill —Sissman v. Chicago Title A 
Trust Co., 25 NE 2d 599, 303 Ill 
App 620, affirmed 32 N.E 2d 132, 375 
Ill. 614 

47. U.S—Kincaid v. U. a. DC.La. t 
35 F.2d 235 

65 C.J. p 1421 note 23. 

4& U.S.—'The Sally. 41 CtCL 431. 

65 C.J. p 1421 note 24. 

49. U.S—Turner v. U. S„ 2 Ct.Cl. 
390 

65 C J. P 1421 note 25. 

50. Okl.—U. S. v. Choctaw, O. A G. 
R. Co, 41 P. 729, 3 Okl. 404. 

65 GJ. p 1421 note 26. 

5L D.C.—International Union, Unit¬ 
ed Auto. Aircraft and Agr. Imple¬ 
ment Workers of America v. Brad¬ 
ley, D.CL, 75 F.Supp. 894. 

6a U.a —Wickman v. Inland Water¬ 
ways Corp., D.GMinn., 78 F.Supp. 
284—Uarte v. U. S., D.GCaL, 7 F.R. 
D. 705. 

D.G—Sapplngton v. Prencipe, D.C., 87 
F.Supp. 857, affirmed in part and re¬ 
versed in part on other grounds 182 
F.2d 102, 86 U.S.App.D.G 834. 

63. U.S.—Drummond v. U. 8., D.C. 
Va., 78 F.Supp. 730. 

D.C.—Sappington ▼. Prencipe, D.G, 87 
F.Supp. 357, affirmed in part and 
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reversed In part on other grounds 
182 F 2d 102, 86 US App DC. 334. 

Employee for whose negllgenoe re¬ 
covery is sought may not be joined 
as defendant with United States.— 
Prechtl v. U. 8, DC NY., 84 FSupp. 
889—Donovan v. McKenna, D.C Mass , 
80 FSupp. 690—Uarte v. U. S.. DC. 
Cal.. 7 F.R.D. 705. 

Provision, of Federal Tort Claims 
Act relating to removal cannot be re¬ 
lied on to justify inclusion of other 
defendants with United States in an 
action under the Act.—Prechtl v. U. 
S. D.CN.Y, 84 F.Supp. 889. 

However 

(1) There is authority to the effect 
that an individual may be Joined with 
the United States as a Joint tort-fea¬ 
sor—State of Maryland, for Use of 
Pumphrey, v. Manor Real Estate A 
Trust Co., DC.Md., 83 F.Supp. 91, af¬ 
firmed in part and reversed in part 
on other grounds 176 F.2d 414—En¬ 
gl ehardt v. U. 8., D.GMd., 69 F.Supp. 
451. 

(2) Inclusion of individual with the 
government as defendant was not ob¬ 
jectionable because in trial of case 
only the individual could demand a 
jury trial.—Englehardt v. U. S* su¬ 
pra. 

64. U.S.—Breen v. Housing Author¬ 
ity of City of Pittsburgh, D.GPa., 
119 F.Supp. 320—Lazier v. U. 8., D. 
GN.D., 77 F.Supp. 241, affirmed, G 
A., 170 F.2d 521. 09 LILA 2d 224. 

Action under Tusker Act 

U.S.—Levinson v. U. &• D.GHL, 116 
F.Supp. 871, 
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b. Actions Involving Assignment or Subroga¬ 
tion 

In actions Involving assignment or subrogation, the 
action may be brought by the assignor or assignee, or by 
the subrogee or the insured, as the Interests of the par¬ 
ties appear In the particular case. 

An action may be brought by an assignee of a 
chose in action in the name of the assignor to the 
use of the assignee, 66 or an assignor may repudiate 
an assignment not complying with the statute and 
bring an action as the owner thereof. 66 In an action 
by the assignee of a contract, the assignor need 
not be named as a nominal plaintiff. 67 Where an 
assignor brings an action for the use of the as¬ 
signee of a claim, the assignor must be connected 
with the case by verifying the petition or filing war¬ 
rant of attorney, or proving the assignment, 58 but 
verification of the petition by the assignor’s execu¬ 
trix sufficiently connects the assignee with the 
case. 59 

An insurer which, by payment of the loss sus¬ 
tained by the insured, has become subrogated to the 
rights of an insured who could have sued the United 
States, is a real party in interest within a rule re¬ 
quiring every action to be prosecuted in the name 
of the real party m interest, 60 and such subrogee 
may bring action against the United States in its 
own name, 61 and must do so. 62 An insured has been 
held to be the real party in interest, however, even 


UNITED STATES §§194-195 

though it gave a loan receipt to its insurer for money 
repayable only to the extent of any recovery for 
the damage ; 63 and the insured is the real party in 
interest entitled to maintain the suit where it has 
received an assignment of the insurer’s interest 
arising out of its payment to the insured of the dam¬ 
ages covered by the insurance. 64 

Where an insurer has become partially subrogated 
to the rights of an insured, both the insured and 
the insurer, as well as other insurers, if any, which 
have paid portions of the loss, are qualified as real 
parties in interest, 66 and are necessary parties, 66 
but not indispensable parties, 67 and although either 
one may sue, 68 the United States may, on timely 
motion, compel their joinder ; 69 and additional par¬ 
ties may be added at any stage of the proceedings 
on motion of the United States on such terms as may 
be just. 70 

§ 195. — Intervention, Substitution, and 
Impleading 

In a proper cate, changes or amendments with re¬ 
spect to the parties to an action involving the United 
States may be effected. 

In a proper case, changes or amendments with 
respect to the parties to an action by or against the 
United States may be effected or permitted. 71 Thus, 
additional parties may be brought in as defend¬ 
ants; 72 and an insurer subrogated to the rights of 


65. US —Federal Mfg ft Printing 
Co v V S, 41 CtCl 318 

56. US—H M O Lumber Co. v. U 
S, DC Mich. 40 F.2d 544 

57. US—Federal Mfg ft Printing 
Co v U. S, 41 CtCl. 318. 

68 . U S —Silverhill v. U. 8, 5 CtCl 
610 

69. U S —Pullen v. U S. 7 Ct Cl. 607 

GO. US —U. S. v. ABtna Caa ft Sur. 
Co. NT.. 70 SCt 207. 338 US 
866 . 94 L Ed. 171. 12 A.L R. 444 
—State Farm Mut Liability Ins 
Co v U S, C A Mass. 172 F 2d 
737—Old Colony Ins Co v U S, 
CC.A.Ohio. 168 F 2d 931—Wojctuk 
V. U. S. DCWis. 74 F.Supp 914 

Subrogee properly joined as equitable 
plaintiff 

U.S —Grace, to Use of Grangers Mut 
Ins. Co. v. U. S., DC.Md., 76 F. 
Supp. 174. 

6 L U.a—U. a v. AStna Caa ft Sur. 
Co., NT.. 70 SCt 207. 338 US 366, 
94 LJEd. 171. 12 A.L.R. 444—U S 
v. Chicago, R. I ft P. Ry. Co, C.A 
Old.. 171 F 2d 377—U. S v. Hill. 
CA-Tex., 174 F2d 61—State Farm 
Mut. Liability Ins. Co. v. U. S.. C 
A.Mass.. 172 F2d 737. 

89. U.a—U. a v. ABtna Can ft Sur. 

91 C. J S.—29 


Co. NT. 70 SCt 207, 338 U.S. 366, 
94 LEd. 171, 12 A.L.R. 444. 

63. US —Augusta Broadcasting Co. 
v. U. S.. CAGa.. 170 F.2d 199. 

64. U.S —Forrester v. U. a, D.C 
Wis , 76 F Supp. 272. 

Effect of assignment of claim gen¬ 
erally see supra fi 159. 

65. US —U. S. v -ffitna Caa ft Sur. 
Co, N T. 70 S Ct 207. 338 U.S 366. 
94 L Ed. 171, 12 A.L.R.2d 444—U. S. 
v. Hill, CATex., 174 F.2d 6L 
Domestic and foreign insuranoe 

companies held properly joined as 
parties plaintiff in action by their 
insured against the United States.— 
South Carolina State Highway Dept 
v U. S, DC SC., 78 F.Supp. 594. 

66. U.S—U. S. v. Afltna Cas. ft Sur. 
Co. NT., 70 SCt 207, S38 US. 366, 
94 LEd 171, 12 ALR. 444. 

67. US—U. a v. -ffitna Cas. ft Sur 
Co., supra. 

6& US —U. a v. .-Etna Cas. ft Sur. 

Co, supra. 

Partial subrogation 

(1) Where there is only partial 
subrogation to insurer. Insured could 
maintain an action under Federal 
Tort Claims Act for entire claim as 
the real party in interest—Van Wie 
v. U. S., D.C.Iowa, 77 F.Supp. 22. 
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<2) Thus, in the case of a claim 
of administratrix of estate of motor¬ 
ist for property damage to which in¬ 
surer was subrogated and for wrong¬ 
ful death, administratrix could main¬ 
tain the action as the real party in 
interest —Van Wle v. U. S., supra. 

69. US—U. S. v .Etna Cas ft Sur. 
Co, NT.. 70 SCt 207, 338 UJ3. 866, 
94 LEd 171, 12 ALR 444—U. a 
v. State Road Dept of Florida, C.A. 
Fla.. 189 F.2d 591, certiorari de¬ 
nied 72 SCt 291, 842 U.S. 902, 96 
L.Ed. 676—State Farm Mut Lia¬ 
bility Ins. Co. v. U. S. CJLMass., 
172 F 2d 737. 

70. U S —U. S. v ACtna Cas. ft Sur. 
Co, NT, 70 SCt 207, 338 US. 366, 
94 L Ed. 171, 12 A.L.R. 444. 

Bringing in additional parties as de¬ 
fendant generally see infra | 195. 

7L U S.—Employers’ Fire Ins. Co. ?. 
U S. ( C C.A.C&L, 167 F.2d 655. 

Under statute relating to Trm soft 
spoliation 

US—The Hiram, 28 CtCL 481. 

65 C J. p 1421 notes 31, 35. 

79. U.a —Schioler v. U. a, D.C.I1L. 
75 F.Supp. 853, affirmed, C.A., 175 
F.2d 492. 

Actions involving assignment or sub¬ 
rogation see supra | 194 h. 
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§ 18® UNITED STATES 


plaintiff is entitled to intervene in an action brought 
against the United States uncter the Federal Tort 
Claims.Act. 78 Where intervention of a third per¬ 
son in a suit brought by the United States would be 
in effect a suit against the United States without 
its consent, however, such intervention will be 
denied; 74 and intervening petitions to recover a part 
of certain funds were properly denied, where peti¬ 
tioners were not owners or possessors of any part 
of the funds and had not shown themselves the 
beneficiaries of a trust in such funds. 75 In other 
cases, parties have been admitted on condition. 76 
Venue is not a barrier to intervention in a spurious 
class action against the United States. 77 

Intervention by United States . The United States 
or its officers may intervene in actions in which it 
has an interest, 78 but where it has not given its con¬ 
sent to be sued, it cannot be forced to intervene, 79 
and it may not, in the absence of congressional au¬ 
thority, intervene in state court proceedings. 80 


Substitution . One for whose benefit a suit is 
brought may be substituted as claimant, 81 although 
the jurisdictional period for bringing such suit has 
expired; 82 but a complete substitution of parties 
has been denied. 83 Since a suit against an ad¬ 
ministrator of a federal agency in his official ca¬ 
pacity is a suit against the agency, and vice versa, 
substitution of the agency for the administrator as 
defendant did not change the real defendant in the 
case. 84 Whether the successor in office of a fed¬ 
eral officer may be substituted as a party plaintiff 
following the death or resignation of the officer 
beginning the action depends on federal statute, and 
not on state statute. 85 

Impleading third party defendant . In actions 
against the United States, the government may im¬ 
plead a third party who is or may be liable to the 
government for all or part of plaintiffs claim 86 
Thus, the go\ emment may enforce its right to con¬ 
tribution from joint tort-feasors by impleading the 


73. US —Employers' Fire Ins. Co. v. 
U. S, CCA.CaL, 167 F.2d 666. 

74. U.S—U S v. Great Northern 
Ry. Co, DC Mont., 32 F.Supp 651, 
affirmed MacDonald v. U. S, 119 F 
2 d 821, modified on other grounds, 
CCA, Great Northern Ry Co. v 
U. S. 62 S Ct 629, 315 U.S. 262, 86 
L.Ed. 836 

75. U.S—U S v. Carter, Ill., 192 F 
311, 112 CCA. 569. 

76. U.S—Burke v. U. S., 13 Ct.Cl 
231. 

65 C J p 1422 note 36. 

77. US.—Hormel v U. S.. D.C.NT, 
123 FSupp 806—Hormel ▼. U. S, 
DC NY., 11 F.RD 376. 

78. US —Lamar v. Granger, D.C.Pa, 
99 F Supp 17—U S v Fullard-Leo, 
DC Hawaii, 66 FSupp. 782, affirm¬ 
ed, CCA, 156 F2d 756, certiorari 
denied 67 SCt. 100, 329 US 697, 
91 L Ed 609, affirmed 67 S Ct 1287, 
331 US. 256, 91 LEd 1474—Mutual 
Chemical Co. of America v. Mayor 
and City Council of Baltimore, D C. 
Md, 33 FSupp. 881. 

NY—In re Karlinski's Estate, 40 N 
Y S 2d 22, 180 Misc 44. 

65 C.J p 1421 note 29. 

United Staten held authorised to In¬ 
tervene: 

(1) In a suit or action by Individ¬ 
uals against officers of United States 
—Lamar v. Granger, D.C.Pa., 99 F. 
Supp 17. 

(2) In slander and libel suit In 
which it was interested by reason of 
contract with defendants upon a cost- 
plus fee basis.—Grimm v. Lockheed 
Aircraft Corp., D C Tex., 3 F.R.D. 198. 

(3) In action instituted by recon¬ 
struction finance corporation.—Recon¬ 


struction Finance Corporation v. 
Krauss, D C.N Y, 12 F.Supp. 44 

(4) In action for specific perform¬ 
ance of patent license agreement, 
wherein defendant asserted Invalidity 
of the agreement under Sherman An¬ 
ti-Trust Act—Crosby Steam Gage & 
Valve Co v. Manning, Maxwell & 
Moore, Inc., D C Mass., 51 F.Supp 972 

(5) Other illustrations see 65 C.J. 
p 1421 note 29 [a] 

Certification, of case to attorney gen¬ 
eral 

(1) Where complaint did not chal¬ 

lenge constitutionality of statute del¬ 
egating to local board for condemna¬ 
tion of insanitary buildings the pow¬ 
er to condemn buildings, but alleged 
merely that board's act in condemn¬ 
ing plaintiff's buildings amounted to 
deprivation of property without due 
process, court was not required to 
certify case to attorney general as 
one involving constitutionality of act 
affecting public interest, with subse¬ 
quent permission to United States to 
intervene—Keyes v. Madsen, 179 F 2d 
40, 86 USApp.D.C 24, certiorari de¬ 
nied 70 S.Ct. 628, 339 U.S. 928, 94 L 
Ed. 1349. | 

(2) Even if constitutionality of 
statute delegating authority to local 
board were drawn in question, statute 
requiring certification of case would 
not be operative, since statute dele¬ 
gating authority to local board con¬ 
cerns a matter of merely local inter¬ 
est.—Keyes v. Madsen, supra. 
Pecuniary loss not requisite 

Where governmental agencies seek 
intervention in an action so that their 
proper administration of congression¬ 
al acts may be made effective, it is 
not necessary to their right of inter¬ 
vention that they shall suffer pe¬ 
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cuniary loss by plaintiff's fraud, 
but only that their legitimate oftlc lal 
action will or is likel\ to be defeated 
thereby—Kniefel v Keller, 290 NW 
218, 207 Minn 109 

79. US—U S v. Phillips. DCOkl. 
33 F Supp 261, vacated on other 
grounds rhillips v U S, 61 SCt 
480, 312 US 246. 85 LEd 800 

80. US—U. S. v. Cain. D.CMich, 72 
FSupp. 897. 

Reason for rule 

No officer of the so\ereign power 
had authority to subject it to juris¬ 
diction of the state court—U S v. 
Cain, supra. 

81. U S—Hall v. U. S, 11 Ct Cl 704 
65 C J p 1421 note 32 

82. US—Hall v. U S. supra 

83. Alaska.—In re Nagao, 4 Alaska, 
678. 

65 C.J. p 1422 note 37. 

84. US—Seven Oaks v. Federal 
Housing Administration, C A Va, 
171 F.2d 947. 

85. Or.—Bowles v. Mittleman, 191 P. 
2d 372, 183 Or 126, followed in 191 
P 2d 379, 183 Or. 143, and Bowles 
v. Lombardi, 191 P.2d 379, 183 Or. 
146, and Bowles v. Sandycrest Ter¬ 
races, 191 P 2d 380. 183 Or. 147. 
Substitution hold not permitted un¬ 
der statute where application there¬ 
for was not made within six months 
after the resignation of plaintiff — 
Bowles v. Mittleman. 191 P 2d 372, 
183 Or. 126, followed in 191 P.2d 379, 
183 Or 143 and Bowles v. Lombardi, 
191 P 2d 379, 183 Or. 145 and Bowles 
v Sandycrest Terraces, 191 P.2d 380, 
183 Or 147. 

88. US—Sullivan V. U. a, D.C.I1L, 
120 F.Supp. 217. 
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joint tort-feasor as a third party defendant, 87 but 
the rule does not permit the impleading of one who 
owes no duty to indemnify defendant for any judg¬ 
ment that may be recovered against him. 88 

Consent of the United States to be sued permits 
impleading the United States as a third party de¬ 
fendant who may be liable for all or any part of 
plaintiff’s claim, 89 as where a joint tort-feasor seeks 
to implead the United States for purposes of con¬ 
tribution; 90 and it is no insuperable obstacle that 
the remedy against the United States may properly 
be sought in admiralty without a jury while that 
against defendants is sought in a forum with a 
jury, 91 or that the action on the third-party claim 
could not be maintained as an original proceeding 
because of lack of proper venue, 92 although if spe¬ 
cial circumstances demonstrate the inadvisability, 
in the first instance, of impleading the United States, 
the leave of court required by the federal rules of 
civil procedure may be denied. 93 Furthermore, a 
petition to implead the United States will be denied 
where it fails to allege a cause of action with re¬ 
spect to which the United States has consented to be 
sued; 94 and under the suits in Admiralty Act, the 
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United States cannot be impleaded by a respondent 
in admiralty, except in a district in which it might 
have been sued. 95 One who has been impleaded in 
an action against the United States cannot implead 
an agent of the United States against whom there 
could be no greater recovery than against the 
United States. 98 The United States, as a claimant 
of an interest in the fund, may be interpleaded in an 
action in a state court to compel payment to plaintiff 
of a fund on deposit with defendant bank. 97 

In actions by the United States, defendants are 
not entitled to join as third party defendants in¬ 
dividuals whose liability to defendant is independent 
of the assertions of the claim of the United States. 98 

§ 196. Process 

Suits against the United States must be commenced 
with the requisite formalities prescribed for such actions, 
and where the mode of service of process is prescribed 
by statute, service cannot be obtained by any other 
method. 

Suits against the United States must be com¬ 
menced with the requisite formalities prescribed for 
such actions. 99 In some suits against the United 


87. US-U S v. Yellow Cab Co, 

AppDC & Pa. 71 SCt 399, 340 
US 543, 95 LEd 523—Capital 

Transit Co v U S , App D.C. & Pa. 
71 SCt 399. 340 US. 543, 95 LEd 
623—U S v State of Aria. CA 
Ariz. 214 F.2d 389, rehearing de¬ 
nied 216 F 2d 248—Russell v U S , 
D.C Pa., 113 FSupp. 353—Showers 
v. U. S, DC Pa., 113 FSupp. 350. 

88 . US—U S v State of Arizona, 
C A.Ariz, 214 F 2d 389, rehearing 
denied 216 F.2d 248. 

Government employe# who drove 

automobile which collided with plain¬ 
tiff's vehicle owed no such duty to 
indemnify government for any judg¬ 
ment entered for plaintiff, in action 
under Federal Tort Claims Act aris¬ 
ing out of such collision, as would 
permit government to file third-party 
complaint against such employee — 
Sullivan v. U. S, D.C.111., 120 F.Supp 
217. 

Whoso mo sight would exist as be- 
tween private Individuals, supreme 
court has created no right in federal 
government to indemnity or contribu¬ 
tion against other tort-feasor—U S. 
v. State of Arizona, C.A.AH*., 216 F. 
2d 248. 

89 . U.S.—U. & V. Yellow Cab Co., 
APP.D.C. 4b Pa., 71 SCt. 399, 340 
U.& 643, 96 L.Ed. 623—Capital 
Transit Co. v. U. S., AppDC & Pa, 
71 act 399, 340 U& 543, 96 LEld. 
523—U. a v. State of Arizona, C A. 
Aria. 214 P.2d 989, rehearing denied 
216 F.2d 248—U. S. V. Acord, CA 
OkL, 898 F.2d 709, certiorari denied 


Acord v. U. S, 74 SCt 786, 347 
US 975, 98 LEd 1115—Skupski v 
Western Nav Corp , D C N.Y , 113 
F Supp 726—Newsura v. Pennsyl¬ 
vania R Co, D.C NY.. 97 FSupp 
500—Leatherman v. Star, D.C Tenn , 
94 F Supp 220—Newsum v Penn¬ 
sylvania R Co.DCNY, 79F Supp 
225—C F Haras Co. v Erie R Co, 
D C N Y , 66 F Supp 449. 

65 C J p 1422 note 40. 

9a US —Capital Transit Co v U 
S . App D.C. & Pa, 71 S Ct 399, 340 
US 543, 95 L.Ed 523—U. S. v. Yel¬ 
low Cab Co, App DC & Pa., 71 
SCt 399, 340 U.S 543, 95 L.Ed 
523—U. S v Acord, CAOkl., 209 
F.2d 709, certiorari denied Acord 
v. U. S, 74 SCt 786, 347 US. 975, 
98 L Ed 1115. 

Contra Stradley v. Capital Transit 
Co, DCDC., 87 F.Supp. 94. 

91. U S.—Skupski v. Western Nav. 
Corp., D.C N.Y., 113 F Supp. 726. 

92. U.S—U. S. v. Acord, CAOkl., 
209 F.2d 709, certiorari denied 
Acord v. U. S, 74 S Ct 786, 347 U. 
S. 975, 98 LEd. 1115. 

93 . US—U. S. v. Yellow Cab Co, 

App.D.C. 6b Pa., 71 S.Ct 399, 340 
U.S. 643, 95 LEd. 623—Capital 

Transit Co. v. U. S, AppDC. & 
Pa. 71 SCt 399. 340 U.S. 543, 95 
L.Ed. 523. 

94. US—Denahey v. Isbrandtsen 
Co., D.C.N.Y., 80 F.Supp. 180. 

95 . US.—The Colati, D.C.N.Y, 8 F. 
2d 394. 


98. US—Benevento v. U. S., C.C.A. 
NY.. 160 F 2d 487. 

97. N.Y —John A. Johnson & Sons. 
Inc, v National City Bank of N. 
Y, 129 N Y S.2d 86. 

Proceeding held not attempt to ne 
United States since United States 
would actually be joined thereby as a 
claimant against the fund and put 
in & position to assert and establish 
such claim—John A Johnson 4b Sons, 
Inc v. National City Bank of N. Y., 
supra. 

Consent to being interpleaded 

By statute providing that the Unit¬ 
ed States may be made a party to any 
action to quiet title to or foreclose a 
mortgage or other lien upon real or 
personal property on which the Unit¬ 
ed States claims a mortgage or other 
lien, the United States consented to 
being interpleaded as a party defend¬ 
ant in action.—John A. Johnson 6b 
Sons, Inc. v. National City Bank of 
N. Y., supra. 

98* US.—U. & v. Dobrowolaki, D.C. 
Md.. 16 F.R.D. 134—U. & v. De- 
Haven, D.C.Mich., 13 F.R.D. 436— 
U. S. v. Jollimore, D.C.Mass., 2 F. 
RD. 148. 

99. U.S.—Phoenix State 4b 

Trust Co. v. Bitgood. D.C.Conn., 28 
F.Supp. 899—U. S. to Use and for 
Ben. of Foster Wheeler Corp. v. 
American Surety Co. of New York, 
D.C.N.Y., 26 F.Supp. 799. 

Waiver 

Failure to send copy of petition In 
suit against the United States by 
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States the mode of service of process is prescribed 
by statute and in such cases service cannot be ob¬ 
tained by any other method , 1 but where no statutory 
method is prescribed for making the United States 
a party, service of process may be had in the usual 
way . 2 Suit against the United States may be begun 
by service of summons and complaint, instead of 
petition , 2 service on the district attorney having 
been held sufficient in some cases . 4 It has also been 
held that the United States may be brought into 
court by the entry of an order that it shall plead, 
etc., within a given time, and the service of a copy 
of such order on the proper representatives of the 
government . 6 Under the construction put on the 
particular statute, in a suit by the United States, 
the court did not acquire jurisdiction of nonresident 
defendants by service in other districts after a cer¬ 
tain date . 6 It has also been held that the United 
States, desiring to retake property levied on by the 
marshal on execution against the Fleet Corporation, 
must file bond as required by state statute . 7 A mul¬ 
tiplicity of suits on the same obligation may be 
avoided by application of procedural rules providing 


for consolidation of suits and adding or dropping: 
parties . 2 

§ 197. Appearance and Representation by 
Attorney 

A voluntary appearance by the United States fn arr 
existing state court action for the purpose of seeking* 
affirmative relief subjects the United States to the Jur¬ 
isdiction of the state court. The United States or Its 
agencies have the right to appear in an action through 
officially designated solicitors or attorneys, and no suit 
can be maintained against the United States unless Ita 
attorney appears for it. 

A voluntary appearance by the United States inr 
an existing state court action for the purpose of 
seeking affirmative relief is equivalent to the bring¬ 
ing of an action and subjects the United States to 
the jurisdiction of the state court.® The United 
States may submit to the jurisdiction of the ad¬ 
miralty court by filing the bond required to prevent 
a stay of proceedings in a libel to which it has been 
admitted as a colibelant . 10 The United States or its 
agencies have the right to appear in an action 
through officially designated solicitors or attor- 


registered mail to attorney general 
and to file the affidavit of service as 
required by statute with respect to 
service in suits against the United 
States held waived when the United 
States Attorney appeared generally 
and pleaded to the merits.—Wilhelm 
v. U. S. f D.C.N.C., 18 F.Supp. 600. 

1. U.S.—Walton v. U. S.. C.CA.SD, 

73 F.2d 15—Barnes v. U. S.. D C N. 

Y, 67 F.Supp. 571—Mount Tivy 

Winery v. Lewis, D.C.Cal., 42 F. 

Supp. 636, affirmed 154 F.2d 120. 

65 C.J. p 1422 notes 43. 44. 

Rules of civil procedure 

(1) In commencing a proceeding 
against the United States, it is suffi¬ 
cient that requirements of Rules of 
Civil Procedure with respect to com¬ 
mencement of action and personal 
service of summons be met. regard¬ 
less whether statutory requirements 
with respect to petition in suit 
against the United States and service 
thereof are met—U. S. to Use and for 
Ben. of Foster Wheeler Corp. v. 
American Surety Co. of New York. 
D.C.N.Y., 25 F.Supp. 700. 

(2) An action against Commission¬ 
er of Immigration and Naturalization 
to compel issuance of new certificate 
of citizenship is not an “action 
against United States" and therefore 
the Federal rule with respect to serv¬ 
ice of summons is inapplicable.— 
Juell v. Commissioner of Immigra¬ 
tion and Naturalization, D.C.N.Y., 37 
F.Supp. 533, modified on other 
grounds, C.CJL, 121 WM 725. 


Claims on Shooks and warrants 

The notice of suit against the 
United States required by statute 
with respect to claims on checks and 
warrants is a notice to defend the 
suit—Hodges v. U. S., Ill F.Supp. 
268, 125 Ct Cl 405. 

Particular service held ineffective 
Kan—Lyman Flood Prevention Ass'n 
v. City of Topeka, 106 P.2d 117, 152 
Kan. 484. 

N’-Y.—Whipple v. Fuller, 109 N.Y.S. 
2d 62. 

2. U S.—U. S. v. Hellard, Okl, 64 S. 
Ct 985. 322 U.S. 863. 88 L.Ed. 1326. 
rehearing denied 65 S.Ct 27, 323 U. 

S. 811, 89 L.Ed. 646. 

Same as primes citizens 

If by statutory consent the United 
States submits to the jurisdiction of 
a court as a suitor. It is amenable to 
the processes of the court In same 
manner as private citizens to the 
extent that it has consented to be 
bound.—U. S. v. Anglin ft Stevenson, 
C.C.AOkl, 145 F.2d 622, certiorari 
denied 65 S.Ct 678, 824 U.S. 844, 89 
L.EML 1405. 

3. U.S.—Bennett Day Importing Co. 

T. U. S., D.C.N.Y., 8 F.2d 88. 

4. U.S.—Mill Creek ft Minehlll Nav. 
ft R. Co. v. U. S., D.C.Pa., 246 F. 
1013, affirmed 40 S.Ct lift 251 U.S. 
539. 540, 64 L.Ed. 404. 

65 C.J. p 1422 note 46. 

Service held defective 
Under Federal Rule providing that 
service on the United States shall be 
made by delivering copy of summons 
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and complaint to United States At¬ 
torney for the district, and by send¬ 
ing copies thereof by registered mail 
to United States attorney general, 
completion of service on the United 
States attorney does not satisfy re¬ 
quirement with respect to serving the 
attorney general—Messenger v. U. 
S., D.C.N.Y., 14 F R D. 515 

ft U.S —Fifth Nat. Bank v. Long, 
C.C.I1L, 9 F.Cas.No 4,780. 7 Biss. 
602. 

ft US—U. S. v. Palmer. DC.Mass. r 
18 F 2d 997. 

7. U.S.—U. S. v. Kinney, D C Pa., 
264 F. 642, error dismissed 41 S.Ct, 
64, 264 U.S. 663, 65 L.Ed. 464. 

65 C.J. p 1422 note 50 

ft U.S.—Yorkshire Ins. Co. ▼. U. S, 
171 F.2d 874, affirmed U. S. v. Aetna 
Cas. ft Sur. Co., 70 S.Ct. 207, 338 
U.S. 366, 94 L Ed. 171. 

ft Colo.—City and County of Denver 
v. Northern Colo. Water Conservan¬ 
cy Dist., 276 P.2d 992. 

Adjudication. of water righto 
Where state court had Jurisdiction 
of proceedings to obtain adjudication 
of water rights for irrigation and 
other purposes, and the United States 
had voluntarily appeared therein, 
state court still retained its jurisdic¬ 
tion.-—City and County of Denver v. 
Northern Colo. Water Conservancy 
Dist, supra. 

lft U.S.—The F. J. Luckenbach, D.CL 
N.Y., 267 F. 931. 

65 OJ.p 1422 note 5ft 
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neys , 11 irrespective of their places of residence , 12 
and a layman may not carry on a suit as an attorney 
for the United States . 13 Furthermore, no suit may 
be maintained against the United States unless the 
attorney general, a subordinate, or a district attorney 
appears for the United States f 14 and when the gov¬ 
ernment is so represented, no counsel may be heard 
in opposition on behalf of any other department of 
the government . 16 

The attorney general 16 or a district attorney 17 
has no power to make the United States a party in 
the absence of a statute conferring such authority, 
and a special appearance by a district attorney as 
amicus curiae has been held not to bind the United 
States . 16 Where the interests of the United States 
are involved, its attorneys may appear for the de¬ 
fendant in an action in which the United States is 
not a party without such appearance constituting a 
consent by the United States to be sued or an ap¬ 
pearance by it . 119 

Congress has power to prescribe conditions on 
which attorneys will be allowed to represent claim- 
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ants before any of the courts of the government , 20 
and under such a statute a retired army officer is an 
'‘officer of the United States" and may not act as 
agent or attorney for prosecuting a claim against 
the government . 21 Where a claimant against the 
United States died, his attorney could not file a 
petition verified by himself in the name of the 
original claimant as though he were still living . 22 
A motion challenging the right of plaintiff to prose¬ 
cute an action on behalf of the United States or to 
serve the summons raises jurisdictional questions 
and is inconsistent with alleged acts of the defend¬ 
ants recognizing the validity of the summons . 23 

§ 198. Pleading 

In an action by or against the government, the peti¬ 
tion must show succinctly the state of facts on which 
the claim is based, and allege a cause of action; and 
compliance with conditions precedent to suit or to a 
right of recovery should be alleged. 

Generally speaking, the rules of pleading applica¬ 
ble m civil actions apply in actions by and against 
the United States . 24 Thus, either in an action 


11. US—Gates v. Council of City 

of Huntington, DCW.Va., 93 F. 

Supp. 757. 

Purpose of appearance 

(1) Under the statute providing 
that attorney general may conduct 
and argue any case in any court in 
which the United States is interest¬ 
ed or direct solicitor general or any 
officer of the department of justice 
to do so, the appearance is in order 
to suggest and protect the interests 
of the United States and not to aid 
or assist either litigant in the case.— 
Calhoun County, Fla, v. Roberts, C C. 
A. FI a., 137 F.2d 130. 

(2) Where action Is against public 
officers because of acta performed in 
the course of their official duty, there 
may be no doubt that the appearance 
of the attorney general was made un¬ 
der statutory authority to protect the 
interests of the United States.— 
Booth v. Fletcher, 101 F.2d €76, 69 
App D C. 351, certiorari denied 
Fletcher v. Booth, 59 S.Ct 836, 307 
U S. 628, 83 L.Ed. 1611. 

(3) Where district attorney was 
allowed to appear in district court to 
suggest the interest of the United 
States which was not a party to the 
action, the district attorney's motion 
for rehearing in circuit court of ap¬ 
peals would be treated as a continua¬ 
tion of the appearance of the attor¬ 
ney general by his subordinate, rath¬ 
er than a new one by the United 
States as a party.—Calhoun County, 
Fla., ▼. Roberts, C.C.AFla., 187 F.2d 
130. 

Pre-trial ooufareaoes 

In action against government. Its 


attorney, directed to appear for pre¬ 
trial conferences, must do so, and if 
he does not, government is subject 
to same sanctions as a private liti¬ 
gant, and is also bound by its attor¬ 
ney's agreements or admissions at 
such a conference to same extent as a 
private litigant—Daitz Flying Corp. 
v. U. S., D C.N T , 4 F R D. 372. 

IS. US —Tobin v. Chambers Const. 
Co, D.CNeb.. 15 F.R.D. 47. 

13. U.S.—U. S v. Onan, CA.Minn., 
190 F.2d 1, certiorari denied 72 S.Ct 
112, 342 U S. 869, 96 L.Ed. 654. 

14. US —Sutherland v. Internation¬ 
al Ins. Co. of New York, C C.A N.Y., 
43 F.2d 969, 972, certiorari denied 
51 S.Ct. 103, 282 U.S. 890, 75 L Ed. 
785. 

Time for entering appearance 

U.S—U. S v Onan, C.A.Minn., 190 
F 2d 1, certiorari denied 72 S.Ct 
112, 342 U.S 869, 96 L. Ed. 664. 

15. U.S.—The Grey Jacket v. U. S., 
La., 5 Wall. 370, 18 L.Ed. €46. 

65 C.J. P 1423 note 57. 

16. Tex.—Stanley v. Schwalby, 19 
SW. 264, 85 Tex. 348. 

65 C.J. P 1423 note 58. 

Consent to be sued 
Consent of the United States to be 
sued must be given by congress, and 
neither the attorney general nor his 
representatives can confer jurisdic¬ 
tion by consent or appearance.—Siss- 
man v. Chicago Title & Trust Co., 32 
N E 2d 132, 375 I1L 514. 

Intervention 

In action between private litigants 
concerning the ownership of certain 
United States Savings Bonds, the 

453 


United States would neither gain nor 
lose in a pecuniary sense as the di¬ 
rect result of the litigation with re¬ 
spect to right of attorney general of 
United States to intervene —Stephens 
v. First Nat. Bank of Nev., 182 P.2d 
146, 64 Nev. 292. 

17. NY.—In re Zietz* Estates, 121 
N.Y.S 2d 864. 

18. U.S—Reinecke v. Peacock, C.C. 
A.I11., 3 F.2d 583, certiorari denied 
Peacock v. Reinecke, 45 S.Ct. 635* 
268 U.S 699, 69 L Ed. 1164, appeal 
dismissed 46 S.Ct. 481, 271 U.S. 648. 
70 L.Ed. 1128. 

65 C J. p 1423 note 60. 

19. Minn.—Alansky v. Northwest 
Airlines. 28 N.W.2d 181, 224 Minn. 
138. 

SO. Tenn.—Moyers v. City of 
Memphis, 186 SW. 105. 135 Tenn. 
263. 

65 C.J. p 1422 note 53. 

21. U.S.—In re Tyler, 18 CtCl. 25. 

22. U.S.—Moore v. U. S., 26 CtCL 
254. 

65 C J. p 1423 note 61. 

23. U.S.—U. S. v. Onan, CJLMinn., 
190 F.2d 1, certiorari denied 72 S. 
Ct 112, 842 U.S. 869, 96 L Ed. 654. 

3*. U.S.—Merlino v. U. S„ D.C.N.Y., 
104 F.Supp. 817—U. S. v. Contlnen- 
tal-Americ&n Bank 9b Trust Co., D. 
C-La., 79 F.Supp. 450. affirmed, C. 
A., 175 F.2d 271, certiorari denied, 
70 S.Ct 146, 228 U.S. 870, 94 L.Ed. 
534. 

OottstraettaA of pleadings 

US.—Blaine v. U. S.. D.QTenn.. 102 
F.Supp. 161—U. $. v. K&uffm&nn, D. 
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brought by the government of the United States 26 or 
against 26 the government, the petition must show 
succinctly the state of facts on which the claim is 
based, and allege a cause of action. Tort claims 
against the United States under the provisions of the 
Federal Tort Claims Act may be asserted either by 
complaint or by a counterclaim , 27 but in either event, 
the necessary elements of the cause of action must 
be pleaded . 28 Where it appears from the pleading 
that the court lacks jurisdiction, the suit will be dis¬ 
missed . 26 


Compliance with conditions precedent to suit or to 
a right of recovery should be alleged ; 30 and if the 
suit is on an assigned claim the validity of the as¬ 
signment must appear from the petition . 81 In an 
action for specific relief against an officer of the 
United States, plaintiff must set out in his complaint 
violation of the statutory limitation on the powers 
of the officer on which he relies for relief, in order 
to avoid dismissal of the action as one against the 
United States within its sovereign immunity . 32 In 


C.Mo., 84 F.Supp. 550—Fulmer v. 
U. S.. 77 F.Supp. 927, 111 Ct Cl. 691 

U.S—The Pan America, DC.N.Y., 24 
F.Supp. 673 

86. U.S.—U. S. v. City of Columbus, 
DCN.D, 64 FSupp. 37. 

Pleidlmr ii*M sufficient 
U.S.—U S. v. Newbury Mfg. Co., D. 
C.Mass.. 36 F.Supp. 602, motion 
denied 123 F 2d 453. 

N.Y.—XT. S. v. President and Direc¬ 
tors of Manhattan Co., 12 N.E 2d 
518. 276 NY. 396, reargument and 
motion denied 14 N.E 2d 383, 277 
N.Y. 671. 

Pleading 1 held insufficient 

U.S—U. S. v City of Columbus, DC. 
N.D., 54 FSupp. 37. 

88 . U.S —Fulmer v U. S , 77 F Supp. 
927, 111 CtCl 691—Martilla v. U. 
S., 118 CtCL 177. 

65 C.J. p 1423 note 66. 

Veoessity of particular allegations 

(1) In general. 

U.S.—Siclana v. U. S., D.C.N.Y., 56 F 
Supp 442. 

D.C—Rigsbee v. U. S., 204 F.2d 70. 

92 U S App.D.C. 244 
65 C.J. p 1423 note 66 [c]. 

(2) Exhaustion of administrative 
remedies—Watson v. U. S, C.C.A. 
La., 107 F.2d 1. 

Sufficiency of particular averment 

(1) In general.—Fulmer v. U. S., 
CtCl., 77 FSupp. 927—65 C.J. p 1423 
note 66 [b]. 

(2) In suit to foreclose mortgage 
wherein United States was joined as 
defendant, complaint alleging that 
United States claimed some interest 
in the premises for tax liens was not 
sufficient allegation to satisfy statu¬ 
tory requirement that nature of in¬ 
terest or lien of United States be set 
forth with particularity.—City Bank 
of Anchorage v. Eagleston, D.C.Alas- 
ka. 110 F.Supp. 429. 

(8) However, an allegation that 
tbs United States of America was 
muds a party defendant because it 
was believed that certain named par¬ 
ties had died leaving property by 
reason of which there may be due 
inheritance or estate taxes, and no 
information was available as to last 


residence or heirs of these parties, 
sufficiently set forth nature of inter¬ 
est or lien of United States so as to 
comply with statute.—Blinn v. Bow- 
dren, 97 NTS 2d 146, 198 Misc. 254 
Pleading held sufficient 
U S —The Everett Fowler, C.C.A N. 
Y., 151 F 2d 662, motion denied 152 
F 2d 657, certiorari denied U. S. v. 
Petterson Lighterage & Towing 
Corp., 66 S Ct 963, 327 U.S 804, 90 
L EM. 1029, certiorari denied 66 S 
Ct 963, 327 U.S. 804, 90 L Ed 1029 
—Cohen v. U. S., CCA Minn., 129 
F.2d 733—Ushakoff v U S. D.C. 
Mass., 120 FSupp. 673—Osage Na¬ 
tion of Indians v. U. S, 97 F.Supp. 
381, 119 CtCl 692. certiorari de¬ 
nied U. S. v. Osage Nation of In¬ 
dians, 72 S Ct. 230, 342 U S. 896, 96 
L Ed. 672—Estoppey v U S.. 83 F. 
Supp. 840, 113 Ct.Cl. 294—Levy v. 
U. S, 118 Ct.Cl 106. 

Pleading held insufficient 
U.S —Clement Martin, Inc. v. Dick 
Corp, D.C Pa, 97 F Supp. 961— 
Hank v Krug. D.C Cal., 90 F Supp. 
773—Gibson v. Reynolds, D.C.Ark, 
77 FSupp. 629, affirmed. C.A., 172 
F.2d 95, certiorari denied 69 S Ct. 
1170, 337 U.S. 925. 93 L Ed. 1733— 
Lopez v. U. S., D.C.N.Y., 59 F.Supp. 
831—Becker Steel Co of America 
v. Cummings, D.C.N.Y., 10 F.Supp. 
343, affirmed, C.C.A., 75 F 2d 1005. 
affirmed 56 S.Ct. 15, 296 U S. 74, 80 
L Ed 54—Weiss v. U. S., 91 F.Supp 
742, 120 Ct.CL 1—Price v. U. S.. 80 
FSupp. 642, 112 Ct.Cl. 198—Mamlin 
v. U. S, 77 FSupp. 930, 111 Ct.Cl. 
596, certiorari denied 69 S.Ct. 245, 
835 US. 891, 93 L*.Ed. 428—Fulmer 
v. U. S, 77 F.Supp. 927, 111 Ct.Cl. 
591—Ekberg v. U. S, 76 F.Supp 99, 
110 Ct CL 267—Martilla v. U. S.. 
118 Ct Cl. 177. 

65 C.J. p 1423 note 66 [a]. 

87. U.S.—U. S. v. Rosatl, D.C.N.J., 
97 F.Supp. 747. 

88 . U.S.—Mid-Central Fish Co. v. U. 
a, D.C.Mo., 112 F.Supp. 792. af¬ 
firmed, C.A., National Mfg. Co. v. 
U. S., 210 F.2d 263, certiorari de¬ 
nied 74 S.Ct 778, 847 U.S. 967. 98 
L.Ed. 1108. 

XrfMUl laW 

Under Federal Tort Claims Act, 
permitting suit only where United 
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States would be liable under law of 
place where act or omission occurred, 
local law must be pleaded In action 
for death occurring in Newfoundland 
—U. S. v. Spelar, N.Y., 70 S.Ct 10, 338 
U.S. 217, 94 L Ed. 3. 

Subrogation 

Where an insurer has become par¬ 
tially subrogated to the rights of an 
insured under the Federal Tort 
Claims Act the pleadings of party 
thereafter suing the United States 
should reveal and assert actual inter¬ 
est of the party and indicate the In¬ 
terests of any others in the claim — 
U. S. v. ^Etna Cas & Sur Co, NY., 
70 S.Ct 207, 338 U.S. 366, 94 L Ed. 
171, 12 A L.R.2d 444. 

Pleading held sufficient 
U S —St. Louis-San Francisco Ry. 
Co. v. U S . C A Miss , 187 F.2d 925 
—Oman v. U. S, C.A.Utah, 179 F 2d 
738—Augusta Broadcasting Co v. 
U. S, CAGa, 170 F.2d 199—Old 
Colony Ins. Co v. U. S., C.C A.Ohio. 
168 F 2d 931—Ellison v. U. S . D C. 
Nev., 98 F.Supp 18—Somerset Sea¬ 
food Co. v. U. S.. DCMd. 95 F. 
Supp. 298, reversed on other 
grounds, CA., 193 F.2d 631—Hen¬ 
son v. U. S. ( DC Mo., 88 F.Supp. 
148—State Road Dept, of State of 
Fla. v. U S, D.C.Fla, 78 FSupp 
278—Peruckl v. U. S., DC Pa, 76 
F.Supp. 34—Skeels v. U. S.. DC. 
La., 72 F.Supp 372. 

Pleading held insufficient 
U.S.—Avina v. U. S, D.C.Tex., 115 F. 
Supp. 579—Mid-Central Fish Co v. 
U. S.. D.C Mo, 112 F.Supp 792, 
affirmed, C.A., National Mfg. Co. v. 
U. S., 210 F.2d 263, certiorari de¬ 
nied 74 SCt 778, 847 U.S. 967, 98 
LEd. 1108. 

89. U.S.—Bisno v. U. 8., D.C.Mo., 
78 F Supp. 287. 

SO. U.S.—Macinnes v. U. 8, D.C. 
Mass, 96 F.Supp. 69—Riggens v. U. 
8 , D.C.Ohio, 87 F Supp. 128—Vead- 
er v. Bay State Dredging & Con¬ 
tracting Co., D.C.Mass., 79 F.Supp. 
837. 

65 C.J. p 1424 note 68. 

SL U.S.—Martin v. U. S., 8 Ct Cl. 64. 

38. U.S. — Larsdn v. Domestic & For¬ 
eign Commerce Corp., App.D.C., 69 
8*Ct 1457. 337 U.S. 682, 99 L.Ed. 
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an action for damages allowed by statute under 
specified circumstances the petition should fully and 
specifically show that the damages sought to be re¬ 
covered were sufficient under those circumstances, 
and it should allege the damage . 33 

Answer. As a general rule, matters of defense 
must be aptly pleaded and proved , 34 but where it 
appears that plaintiff has not complied with con¬ 
ditions laid down by statute for suits against the 
United States, the court may dismiss the suit al¬ 
though the defense was not pleaded by the United 
States . 36 It has been held that the defense of lim¬ 
itations is ever present in actions against the United 
States, whether pleaded in defense or not , 36 and 
the limitation bar contained in a bill of lading need 
not be pleaded . 37 The United States may be bound 
by the formal admission of a fact in its answer in 
the same manner as any other party to an action . 38 
Although not specifically named therein, the United 
States is within the spirit and reason of a statute 
providing that certain political bodies or corpora- 
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tions shall not be required to file affidavits of de¬ 
fense . 39 

Amendment. While the pleading in an action 
by or against the United States may, in a proper 
case, be amended to supply deficiencies , 40 new 
causes of action may not be introduced into the peti¬ 
tion by amendment, where a new suit on such caus¬ 
es of action would be barred by the limitation of the 
statute . 41 

§ 199. -Issues, Proof, and Variance 

The plaintiff must prove the necessary elements off 
his cause of action, as alleged, and there is a fatal vari¬ 
ance where the allegation and proof as to a material fact 
differ substantially. 

The general rules as to issues, proof, and variance, 
are ordinarily applicable in actions by or against 
the United States . 42 Thus, plaintiff must prove the 
necessary elements of his cause of action, as al¬ 
leged , 43 and a condition precedent must be pleaded 
and proved . 44 An averment, untraversed, is pre- 


1628. rehearing denied, 70 SCt. 31. 

338 U S. 840. 94 L Ed. 514. 

33. US —Merchants' Exch. Co. v. U. 

S . 1 Ct Cl 332 

34. US—Stewart v. U. S, CAI11., 

199 F.2d 517 

Answer held not defective 

(1) In general—Lopez v. U. S.. D 
C.N.Y.. 59 F Supp 831. 

(2) Failure of defendant, in suit by 
United States, to allege that claim 
against United States has been pre¬ 
sented to. and disallowed in whole or 
in part by. General Accounting Of¬ 
fice is not fatal, as compliance with 
requirements of statute is a matter 
of evidence and may be shown at 
the trial—U S v. Boris. DC Pa, 
122 F Supp 936—U. S. v Maguire In¬ 
dustries, DCNY, 99 FSupp. 326— 
U S. v. Heard. DCVa. 32 FSupp. 39 
—U. S v. U. S. Fidelity & Guaranty 
Co. D C.Okl., 24 F.Supp 961, modified 
on other grounds 106 F.2d 804, revers¬ 
ed on other grounds 60 S.Ct. 653, 309 
U S. 506. 84 L.Ed. 894. 

(3) So, an answer setting up cross 
Items and counterclaims against the 
United States is not defective for 
failure to aver presentment and re¬ 
jection by the treasury department — 
U. S. v. Standard Air-Craft Corpora¬ 
tion. D C.N.Y., 16 F.2d 307 

Bolt under Federal Tort Claims Ant 

(1) In general—Stewart v. U. S, 
C.A.I11., 199 F.2d 517. 

(2) Unless pleadings in actions 
against the United States under the 
Federal Tort Claims Act for damages 
caused by dynamite blasting opera¬ 
tion. showed on their face the appli¬ 
cability of provision of the act that 


the act shall not apply to any claim 
based on an act or omission of an 
employee of the government exercis¬ 
ing due care m execution of a stat¬ 
ute or regulation, or based on exer¬ 
cise or performance, or failure to 
exercise or perform a discretionary 
function or duty, such exception must 
be raised by the United States by 
way of an affirmative defense, and 
burden therefore devolves on the 
United States to establish applicabil¬ 
ity of the exception—Boyce v. U. S., 
D C Iowa, 93 F.Supp. 866. 

(3) Where plaintiff reduced claim 
filed with Post Office Department for 
damages, so that plaintiff was pre¬ 
cluded by statute from recovering 
more than amount claimed in reduced 
claim in action for such damages, 
statute would be applied notwith¬ 
standing failure of government to 
set up such statute in its pleading 
and to attempt to invoke statute.— 
Corkle v. U. S., D C S.C., 94 F Supp. 
908. 

35. U.S.—Rodinciuc v. U. S. t C A Pa., 
175 F.2d 479, certiorari denied 70 
S.Ct. 234, 338 U.S. 895, 94 LEd 
650. 

36. U.S —Corkle v. U S..DC S.C., 94 
FSupp 908—Peysert v. U. S. t 41 
Ct.Cl. 311 

Statutory suit 

Statutory time limit of six years 
need not be pleaded as defense to 
statutory suit against the United 
States—Carpenter v. U. S., C.C.A.N. 
Y., 56 F.2d 828. 

37. U.S.—Schnell v. U. S.. C.C.A.N. 
Y, 30 F.2d 676, certiorari denied 
49 S.Ct 352, 279 U S. 858, 73 UEd. 
999. 


38. US —Henry Kaelin & Son v. U. 
S., DCNY, 290 F 242. 

65 C J. p 1424 note 73. 

39. Pa—Atlantic Refining Co. V. U. 
S, 28 PaDist 686 

40. U.S —U. S. v. Boris. D.CPa., 122 
F.Supp 936—Merlino v. U. S., DC. 
NY., 104 FSupp 817—Bay Stats 
Crabmeat Co. v. U S, DC Mass., 
78 FSupp 131—Petnzzo v. U. 8* 
D C.Conn , 8 F.R D 367. 

Claim of excessive amount 

(1) Under provision in Federal 
Tort Claims Act providing that no 
suit can be instituted for an amount 
in excess of claim filed with a federal 
agency, suit on amount greater than 
claim filed with federal agency will 
not be dismissed but an amendment 
to the petition will be allowed to re¬ 
duce the amount claimed —Mencle- 
wics ▼. U. S., D.CNY., 116 F.Supp. 
847—Reardon v, U. S., DC.Mass., 87 
F.Supp 35. 

(2) There 1 b, however, authority 
to the contrary—Franzmo v. U. S., 
D.C.N.J., 83 F.Supp. 10. 

41. US—Lamar v. U. S„ 7 CtCL 
603. 

65 C J. p 1424 note 70. 

42. U.S.—Caramagno v. U. S., D.G» 
Mass , 37 F.Supp. 741. 

43. US—Cox v. U. S., DC.Cal„ 112 
F.Supp. 494—Smith v. U. S.. D.C. 
N.Y., 94 F.Supp. 681—Dishm&n v. 
U. S., D CMd., 93 F.Supp. 567-* 
Hadley v. U. S., 66 F.Supp. 140. 106 
Ct.Cl. 819, certiorari denied 67 S. 
Ct 635, 829 U.S. 815, 91 LEd. 695. 

44. U.S.—McIntyre v. U. S* 44 CtCL 
448. 
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sumptively true . 46 There is a fatal variance where 
the allegation and proof as to a material fact differ 
substantially , 46 but if a variance is merely as to 
a matter of form not going to the merits, judgment 
may be rendered in accordance with the proved 
facts. 4 * 

§ 200. Evidence 

The general rules of evidence ordinarily govern actions 
by or against the United States. 

The general rules of evidence, govern actions by 
or against the United States where congress has 
not provided, or special reasons demand, a different 
rule . 48 Following this general rule, the courts have 
held that the government is not exempt from the 
rules of evidence applicable to other litigants . 46 
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§ 201. -Presumptions and Burden of 

Proof 

The burden is on a claimant against the government 
to establish every fact necessary to his cause of action, 
and in an action by the United States It has the burden 
of proving all facts material to Its recovery. 

The general rules as to presumptions 56 and bur¬ 
den of proof 51 apply in actions by or against the 
United States. So the burden is on a claimant 
against the government to establish every fact neces¬ 
sary to his cause of action , 52 such as that he has 
presented his claim to the proper department of the 
government and that it has been disallowed , 56 and 
the extent of his loss , 54 or that an agreement has 
been ratified . 55 However, in an action under the 
abandoned property act there is presumption of loy¬ 
alty in favor of claimant , 56 and also that the prop¬ 
erty was regularly sold , 57 and the burden of show- 


45. U.S.—Gearon v. U. S., Ct.Cl., 121 
F Supp. 652—Hill v. U. S., 8 Ct Cl. 
470. 

40L U S.—Solois v U. S, 32 Ct Cl. 68. 


50. US.—U. S. v. Fullard-Leo. DC 
Hawaii. 66 F.Supp. 774, reversed on 
other grounds, C.C.A., 133 F 2d 743, 
certiorari denied 63 S Ct 1157, 319 
U S 748, 87 L Ed. 1703. 


Puerto Rico, 119 FSupp. 432—Mai- 
orino v. U. S. f DC.N.Y„ 111 F. 
Supp 817. 

65 C.J. p 1424 note 89. 

Deduction, of penalty 

Where the statute specifically pro¬ 
vided that a penalty should be as¬ 
sessed against a contractor for work¬ 
ing men in excess of eight hours per 
day, and where the amount of said 
penalty was deducted from the pay¬ 
ment made in final settlement; It is 
held that the presumption is that the 
public officials assessing said penalty 
acted in accordance with the statute 
in making such assessment and It 
was for plaintiff to show by evidence 
that the deduction so made was not 
authorized—Fireman's Fund Indem. 
Co. v. U. S., 93 Ct.Cl. 138. 

Actions under Federal Tort Claims 
Act 

U.S.—U. S. ▼. Inmon. C.A.Tex., 205 
F.2d 681—In re Texas City Dis¬ 
aster Litigation, C.A.Tex., 197 F2d 
771, affirmed 73 S.Ct. 956, 346 US. 
15, 97 L.Ed. 1427, rehearing denied 
74 S.Ct 13, 846 US. 841, 98 L.Ed. 
862, 74 S.Ct 117, 346 U.S. 880, 98 
L.Ed. 386 and 74 S.Ct 611, 347 U S. 
924, 98 LEd. 1078—Flores v. U. S. v 
DCNM, 105 F.Supp. 640. 

53. US—U. S. v. Martin, CCN.T, 
26 F.Cas No.15,732, 2 Paine 68. 

54k. U.S—The Schooner Dolphin, 27 
CtCl. 276. 

65 C.J. p 1425 note 91. 

55. U.S.—Danolds v. U. S., 6 CtCL 
65. 

65 C.J. p 1425 note 92. 

55. U.S.—In re Fordham. 4 CtCL 
469. 

65 C.J. p 1425 note 93. 


47. U.S.—Molina v. U. S. v 6 CtCL 
269. 

48. U.S—U. S. v. Fullard-Leo, DC. 
Hawaii, 66 F.Supp. 782, affirmed, 
C.C.A., 156 F.2d 756 Certiorari de¬ 
nied 67 SCt. 100, 329 US 697, 91 
LEd 609. affirmed 67 S.Ct 1287, 
831 U.S. 256. 91 LEd. 1474. 

65 C.J. p 1424 note 85. 

Presentation at trial 

The federal government will be 
treated like any private litigant in 
applying the rule that available evi¬ 
dence, if it is to be UBed, must be 
brought forward at trial—American- 
Hawaiian S. S. Co. v. U. S.. C.A.2, 191 
F.2d 26, certiorari denied U. 8. v. 
American-Hawaiian S. S. Co., 72 S Ct 
553, 842 U.S. 941, 96 L Ed. 700. 

Conoluslveness of sales document 

The conclusiveness with which 
congress endowed memorials of sales 
of surplus property covers any non- 
compliance by the agents of the gov¬ 
ernment with the provisions of the 
Surplus Property Act and embraces 
such acts of lack of authority or mis¬ 
take.—U S. v. Jones, C.A.Or., 176 F. 
2d 278—Turney v. U. S.. CtCL. 115 
F Supp. 457. 

49. U.S.—U. 8. v. Moscow-Idaho 
Seed Co., CCA Idaho, 92 F 2d 170 
—U. S. v. Fullard-Leo, D.C.Hawail, 
66 F.Supp. 774, reversed on other 
grounds, C.C.A., 133 F.2d 743, cer¬ 
tiorari denied 63 SCt 1157, 319 
U.S. 748, 87 L Ed. 1703. 

Kan.—U. S v. Jungels* Estate, 207 
P.2d 402, 167 Kan. 482. 

65 CLJ. p 1424 note 86. 


Reversal of oonviotiou 

It would be presumed from fact 
that United States Supreme Court re¬ 
versed conviction for having mailed 
an obscene letter that defendant did 
commit the acts with which he was 
charged, in view of fact that supreme 
court rarely reverses on question of 
fact.—Sinclair v. U. S., 109 F Supp 
629, 124 CtCl. 182, certiorari denied 
73 S.Ct 1123, 245 U.S. 974, 97 L.Ed. 
1390. 

Doctrine of res Ipsa loquitur held 
applicable in action under Federal 
Tort Claims Act—D*Anna v. U. S., 
C.A Md„ 181 F.2d 335—Parcell v. U. 
S., D.C.W.Va, 104 F.Supp. 110. 

Presumption held oonclnsive 

U.S.—Hele v. U. 8., 100 CtCL 289. 

Valuations of property 

Under lease of land for housing by 
United States providing that taxes 
should be paid by lessee in an amount 
based on property values to be estab¬ 
lished by the United States, valua¬ 
tions so determined would be accept¬ 
ed as prima facie correct and burden 
of going forward with evidence to 
prove bad faith in valuation was on 
lessee.—U. S. v. Parkbelt Homes, D. 
C.Me., 76 F.Supp. 297. 

51. U.S—U. S. v. Fullard-Leo, D.C. 
Hawaii, 66 F.Supp. 774, reversed on 
other grounds, C.C.A., 183 F.2d 743, 
certiorari denied 63 S.Ct 1157, 819 
U.S. 748, 87 L.Ed. 1703. 

58. U.S—U. S. v. Williams, C.C.A 
Ga., 164 F 2d 989—Lauro v. U. S., 
C.C.A.N.Y., 162 F.2d 32, motion 
granted in part and denied in part 
163 F.2d 642—Rolon ▼. U. &, D.C. 
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57. U.S.—Silvey v. U. S., 4 CtCL 490. 
65 C.J. p 1425 note 94. 
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ing the contrary rests in the government The bur¬ 
den of establishing affirmative defenses 58 and claims 
by way of set-off 68 is on the government. 

In an action by the United States it has the bur¬ 
den of proving all facts material to its recovery 
as a general rule . 60 Thus, it is held that the rule 
that evidence is required to repel the presumption 
of payment from lapse of time is applicable to an 
action by the United States to recover a debt ; 61 
but it will be presumed that money to be recovered 
will be paid into the national treasury as public 
money . 62 The government has the burden of prov¬ 
ing fraud for which it seeks relief . 63 

Evidence peculiarly within knowledge of party . 
Even where the burden is on the United States if 
the facts are peculiarly within the knowledge of 
the claimant, his failure to produce any evidence 
with respect thereto warrants an inference against 
him ; 64 and conversely the burden of proving a 
fact is on the government, when the facts arc pe¬ 
culiarly within its power, and the creditor is not in 
circumstances to ascertain them . 65 

§ 202. - Admissibility 

The general rules are ordinarily followed In deter¬ 
mining the admissibility of evidence in actions by and 
against the United States, and, as in other cases, the 
evidence must be relevant. 

The rules governing the admissibility of evidence 
in civil actions ordinarily apply to actions by and 
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against the United States . 66 Thus, the general rules 
are ordinarily followed in determining the admis¬ 
sibility of documentary evidence 67 and, as in other 
cases, the evidence must be relevant . 68 Where, 
however, congress has passed acts with respect to 
the admissibility of evidence to prove certain facts, 
the admissibility of evidence adduced in support 
thereof must be decided in the light of the acts ap¬ 
plicable . 68 The requirements of a statute that 
“vouchers, papers, proofs, and documents” be trans¬ 
mitted to the court of claims with the claim referred 
were not designed to change the rules of evidence, 
as to their admissibility ; 70 nor does the fact that a 
claimant manufactures irrelevant testimony, and pre¬ 
sents it to congress, and congress transmits it as 
a part of the case to the court of claims, thereby 
make irrelevant matter relevant . 71 A statute pro¬ 
viding that, in actions by the United States against 
individuals, no credits shall be allowed except such 
as have been presented to, and disallowed by, the 
accounting officers of the treasury, requires that 
the claim only shall have been presented, and not 
the evidence to support it, and hence such evidence 
will not be excluded merely because it was never 
so presented . 72 

The official contemporaneous reports and com¬ 
munications of public officers made m the line of 
their duty before the controversy between the par¬ 
ties began are admissible , 73 but not a report after 
the writer has left the government service , 74 nor 


58. US—Boyce v. U S. P D.C.Iowa, 
93 F Supp 866—Marino v. U. S.. D. 
C N.Y . 84 F Supp. 721. 

59. US—Atchison. T. ft S F Ry. 
Co. v. U S, 94 F Supp 677. 118 Ct 
Cl. 194. 

00. U.S—U S v. Fullard-Leo, C C.A. 
Hawaii. 133 F 2d 743, certiorari de¬ 
nied Fullard-Leo v. U S, 63 S Ct. 
1167, 319 U.S. 748. 87 LEd 1703— 
U. S. v. Appalachian Elec Power 
Co., D C.Va, 23 F Supp. 83. affirmed, 
C.CA., 107 F.2d 769. reversed on 
other grounds 61 S.Ct. 291, 311 U.S 
377, 85 LEd. 243, rehearing: denied 
61 S Ct 648, 312 U S. 712, 85 L Ed 
1143. petition denied 63 S Ct 67, 
817 US. 594. 87 LEd. 487. 

N.Y—Moscow Fire Ins Co. of Mos¬ 
cow. Russia, v. Bank of New York 
ft Trust Co.. 294 N.Y S 648. 161 
Misc. 903, affirmed 1 N.Y S 2d 640. 
253 App Div. 710 and 1 N.Y.S 2d 641. 
253 App Div. 710, appeal dismissed 
Moscow Fire Ins. Co. ▼. Bank of 
New York ft Trust Co., 16 N E 2d 
864, 278 N.Y 709, affirmed Moscow 
Fire Ins. Co. of Moscow, Russia v 
Bank of New York ft Trust Co., 3 
N.Y.S 2d 653, 253 App.Div 644, af¬ 
firmed Moscow Fire Ins Co. v. 
Bank of New York ft Trust Co., 20 


NE.2d 758, 280 N.Y. 286. reargu- 
ment denied 21 N.E 2d 890, 280 NY. 
848, rehearing: denied 60 S Ct. 706, 
309 U.S. 697, 84 L Ed 1036, motion 
denied Moscow Fire Ins. Co. v 
Bank of New York ft Trust Co.. 24 
N E 2d 487. 281 N.Y. 818. affirmed 
U. S. v Moscow Fire Ins. Co.. 60 
S.Ct. 725, 309 US 624, 84 LEd. 
986, motion denied 56 N.E.2d 745, 
293 NY 749. 

65 C J. p 1425 note 95. 

61. U S.—Chesapeake ft Delaware 
Canal Co v. U S, Del.. 223 F 926, 
139 CCA. 406, LR.A1916B 734. 

62. US—U S. v Chesapeake & D. 
Canal Co. DC.Del, 206 F. 964. 

65 C J p 1425 note 97 

63. US—Columbia Supply Co. v. U. 
S., 54 Ct.Cl. 10. 

64. U S.—Selma, etc., R. Co. v. U S, 
11 S.Ct. 638, 139 U.S. 560, 35 LEd 
266, 26 Ct.Cl. 624. 

65. U.S—Leavitt v. U. S., DCN.Y.. 
34 F. 623. 

66. U.S—U. S. v. Moscow-Idaho 
Seed Co. C.CA.Idaho. 92 F2d 170 

Evidence held admissible 
U S.—U. S. v. Kauffmann, D.C.Mo, 
84 F.Supp. 550. 

457 


Evidence held not admissible 

U S —Ferguson v Union Nat Bank 
of Clarksburg. W. Va. DCWVa.. 
126 F 2d 753—Cabel v U S. C.C.A. 
Mass , 113 F 2d 998. 

67. US—Hart's Adm'r v. U. S., 15 
CtCl. 414. 

65 C. J. p 1425 note 6. 

68. US—U S. v. Gray, C.A.C 0 I 0 .. 
199 F.2d 239. 

65 C J. p 1425 note 7. 

69. U S—Mills v. U. S.. 6 CtCl. 258. 
65 C.J. p 1426 note 9. 

7a U.S.—Allen v. U. S , 28 Ct Cl. 141 
—Brannen v. U. S., 20 Ct.Cl. 219. 

71. US —McKee v. U. S , 1 Ct.CL 336 
—Clark v. U S., 1 Ct.Cl. 246, re¬ 
versed on other grounds 6 Wall. 
543, 18 L.Ed. 916, 3 Ct.CL 451. 7 Ct. 
Cl. 24. 

72. US.—U. S. v. Patrick. Kan, 73 
F 800, 20 C.C.A. 11, error dismiss¬ 
ed 18 S.Ct. 949, 42 LEd 1216. 

73. U.S.—Gordon v. U. S., 6 Ct.CI. 
292. 

74. U.S.—Brandeis v. U. S., 2 OLGL 
99. 
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the report of a board of state officers . 75 Where 
evidence cannot be procured by defendant, the 
court must exercise an unusual degree of circum¬ 
spection and care m weighing such evidence as the 
claimant may offer . 76 In proving fraud a wide 
latitude is permissible in the introduction of testi¬ 
mony . 77 

§ 203. -Weight and Sufficiency 

The party having the burden of proof In an action 
in which the United States is a party must prove the 
Issues of fact by a preponderance of the evidence. 

The general rules as to weight and sufficiency 
of evidence, except as modified by statute, apply 


in actions by or against the United States . 78 So 
the party having the burden of proof in an action 
in which the United States is a party must prove 
the issues of fact by a preponderance of the evi¬ 
dence , 79 and if the evidence is equally balanced he 
fails as to that issue . 80 The weight and sufficiency 
of the evidence to establish particular matters, is¬ 
sues, or findings has been adjudicated in cases in¬ 
volving a variety of subject matter , 81 including 
the abandoned property act 82 and French Spoliation 
Act , 83 sealing voyages , 84 demurrage , 86 and inter¬ 
est ; 86 and such adjudications have also been had 
in cases involving damages generally , 87 claims un¬ 
der the Federal Tort Claims Act , 88 and claims for 


75. U.S—State of West Virginia v 
U. S.. 45 Ct.Cl 576. 

65 C.J p 1426 note 16. 

76. U.S—American Trading Co. v. 
Chinese Indemnity Co, 47 Ct.Cl. 
563. 

65 C.J. p 1426 note 17. 

77. U.S.—Columbia Supply Co. v. U. 
S , 54 Ct.Cl. 10. 

65 C.J p 1426 note 19. 

7a US—U. S v Jones, CAOr, 176 
F 2d 278—Fuselier v. U S.DCLa, 
111 FSupp 471—U S. Parkbelt 
Homes, DCMd, 76 F.Supp 297. 

Weight to be given, particular evi¬ 
dence 

U.S.—Snake or Piute Indians of For¬ 
mer Malheur Reservation in Or. v. 
U. S., 112 F.Supp. 543. 125 Ct.Cl. 
241. 

failure to make defense 

Statute controlling suit to recover 
debts or liquidated demands under 
World War veterans' legislation held 
to require that, in case of district 
attorney’s failure to make any de¬ 
fense as required, obligation of Unit¬ 
ed States on plaintiffs claim must be 
determined on proof satisfactory to 
court —U S. v. Liindholm, CCA Cal., 
79 F.2d 784, followed in U. S. v. Ste¬ 
venson, 79 F 2d 788. 

79. US—U. S. v. Fullard-Leo, C.C 
A.Hawaii, 133 F.2d 743, certiorari 
denied Fullard-Leo v U. S., 63 S.Ct. 
1157, 319 U S. 748, 87 L.Ed. 1703. 

65 C J. p 1426 note 22. 
dlear showing 

Authority to appear in litigation 
and to subject United States to juris¬ 
diction of the court must be clearly 
shown.—Playa De Flor Land & Imp. 
Co. v. U. S, DC.Canal Zone, 70 F. 
Supp. 281, modified on other grounds, 
C.A., 160 F 2d 131. 

Tederal Tort Claims Act 

In action under Federal Tort 
Claims Act, plaintiff is not obliged to 
prove facts beyond a reasonable 
doubt but only by preponderance of 
evidence.—Jefferson v. U. S , D.C Md, 
77 F.Supp. 706, affirmed. C A., 178 F. 


2d 518, affirmed 71 S Ct 153, 340 U S. 

135, 95 L Ed 152 

8a U S.—Uncas Nat. Bank v. U. S., 
18 Ct Cl 349. 

81. U.S.—Benolken v. U. S, D.C. 

Neb., 99 F Supp. 723. 

65 C J. p 1426 note 24. 

Contract actions by and against Unit¬ 
ed States see supra Sfi 101, 103. 

Bvidenoe held sufficient 

U S.—U. S v. Fullard-Leo, Hawaii. 67 
S.Ct. 1287, 331 US 256, 91 L Ed 
1474—U. S v. Jones, CAOr, 176 
F 2d 278—Cohen v. U. S, CCA. 
Minn, 142 F 2d 861—Ferguson v 
Union Nat Bank of Clarksburg. W. 
Va, C.C A.W.Va., 126 F 2d 753- 
Brewer v. U. S.. D.CGa., 108 F. 
Supp. 889—Benolken v. U. S, DC. 
Neb, 99 F.Supp. 723—Pineiro v. U 

S., D C.Cal., 65 F Supp 191—Nuss 
v U S, CtCI, 117 FSupp. 413— 
Wright v U S, 95 F.Supp 943. 118 
Ct.Cl. 576—Fauber v. U. S. 81 F 
Supp. 218. 112 Ct Cl. 302. certiorari 
denied 69 S Ct. 1048. 337 U.S 906, 
93 L Ed 1719—Burke v. U. S . 67 F 
Supp. 827, 107 Ct.Cl 106—Waring 
v U. S . 127 Ct.Cl. 336. 

DC—Fletcher v. U S. Atomic Ener¬ 
gy Commission, 192 F.2d 29, 89 U S 
App D.C 218, certiorari denied 72 S. 
Ct 361, 342 US. 914, 96 L Ed 684 
—Dollar v. Land, 184 F 2d 245, 87 
U S App D C 214, certiorari denied 
71 S Ct 198, 340 U S. 884, 95 L.Ed 
641, rehearing denied 71 S.Ct. 198, 
340 U.S. 884, 95 LEd 641, certio¬ 
rari denied 71 S Ct. 533, 340 U.S. 
948. 95 LEd 684—O’Harra v. Lit¬ 
tlejohn, D.C. 69 F.Supp. 274. 

65 C.J. p 1426 note 24 [b]. 

IvidcBM hold insufficient 

U S —Cleary Bros v Christie Scow 
Corp , C A.N.Y., 215 F.2d 740—Cabel 
v. U S. C C.A Mass., 113 F.2d 998 
—Benolken v. U. S., D.C Neb, 99 
F.Supp 723—Fulmer v. U. S., D.C. 
Ala, 83 FSupp. 137—Ozanic v. U 
S, DCN.Y., 83 F.Supp. 4, affirmed, 
C.A., 188 F.2d 228—Rhode Island 
Discount Co. v. U. S., 94 F.Supp. 
669, 118 Ct,Cl 26 2—Levine v. U. S., 
76 F.Supp. 716, 110 Ct.CL 501— 
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Elchlbeeolt v. U. S.. 123 Ct Cl. 709. 
certiorari denied 73 SCt 836. 345 
US. 943, 97 LEd. 1369—Dixon v. 
U S, 122 CtCI 332—Handler Mo¬ 
tor Co. v U. S . 121 Ct Cl 845—Si¬ 
mon v U S.. 113 CtCI 182—City 
of Perth Amboy v. U. S, 94 CtCI 
441. 

65 C J. p 1426 note 24 [c]. 

82. U.S —Bond v U S., 2 Ct Cl 529 
65 C J. p 1427 note 25 

83. US —The Ship Betsey. 23 Ct Cl 
277 

65 C J. p 1427 note 26 

84. US—Whitelaw v. U. S. t DC 
Cal., 9 F 2d 103. 

65 C.J. p 1427 note 27. 

85. U S —Union Pac. R Co v. U 

S., 61 Ct Cl 767. 

65 C.J. p 1427 note 28 

86. US—U S. v. Geise, CCANY., 
56 F.2d 583 

65 C J. p 1427 note 29. 

87. Bvidenoe held sufficient 

U S.—-Caramagno v. U S , D.C Mass.. 

37 FSupp 741. 

Bvidenoe held insufficient 
US—U. S v. Marks. 187 F.2d 724. 
certiorari denied Marks v. U S, 
72 SCt 42, 342 US. 823, 96 LEd 
622, rehearing denied 72 S.Ct. 164, 
342 U.S. 879, 96 L Ed. 661—U. S v 
Huff. C.A Tex., 175 F.2d 678—Ben¬ 
olken v. U S , D.C Neb, 99 F.Supp 
723—Surplus Properties Corp v. U. 

S., 100 F.Supp. 939, 120 CtCI 709. 

88. Bvldenoe held sufficient 

(1) To sustain findings or recovery 
for plaintiff—U. S. v. Adams, C.A 
Ga., 212 F.2d 912. 

(2) To establish negligence for 
which United States was responsible. 
—U. S. v. Kesinger, C.A.Kan., 190 F. 
2d 529—U S. ▼. Chicago, R. I. & P. 
Ry. Co., CAOkl.. 171 F 2d 377—Waj- 
dak v. U. S., C.A.Tex„ 170 F.2d 908— 
Chicago, R. I & P. R Co v. U. S., 
D.C.Ill., 122 F.Supp. 368—Brewer v. 
U. S., D.C.Ga, 108 F.Supp. 889^~Lund 
v. U. S., DC.Mass., 104 F.Supp. 756 
—Marino v. U S., DC.N.Y.. 84 F. 
Supp. 721—Potts v. U. S„ D.C.Ky., 
78 F.Supp. 833—Jefferson v. U. EU D. 
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wrongful conviction and imprisonment. 89 An award 
of the senate prima facie establishes the validity of 
the claim thereby adjudged, 90 and a voucher given 
by the proper officer of the government in the or¬ 
dinary course of his duty is prima facie evidence 
of the facts therein stated. 91 An allegation that a 
claim was disallowed and remained unpaid was 
sufficiently established pnma facie by proof that 
the claim was presented and payment refused. 92 
Where an officer’s approval of a contract is not re¬ 
quired to be in writing, it may be shown substan¬ 
tially. 98 Legislation permitting the president to dis¬ 
pose of property acquired by the Emergency Fleet 
Corporation is an assertion that the property be¬ 
longed to the United States. 94 

Nonproduction of document. The nonproduction 
of a treasury draft in favor of claimant’s testator 


UNITED STATES §§203-204 

was sufficiently accounted for by proof of its theft 
seventeen years prior and the fact of never since 
hearing of it. 95 

§ 204. Trial 

General rulee ae to trial apply In actions In which 
the United States is a party, and a statute which lays 
down general rules of procedure in civil actions applies 
to actions In which the government Is a party» although 
it is not expressly named therein. 

The general rules as to trial, apply in actions in 
which the United States is a party, 96 as with respect 
to dismissal of the suit, 97 and instructions to the 
jury, 98 and an act which lays down general rules 
of procedure in civil actions applies to actions in 
which the government is a party, although it is not 
expressly named therein. 99 Thus, questions of fact 
are for the jury and questions of law for the court, 1 


C Md . 77 F.Supp 706. affirmed, C A, 
178 F.2d 618. affirmed. 71 S.Ct. 163, 
340 U.S 135, 96 LEd 162—Norton v 
United States, DC Tex. 74 FSupp 
278—Spell v. U. S. DC Fla, 72 F 
Supp. 731. 

(3) To show absence of negligence 
by United States or its agents.— 
Strangi v. U S, CATex, 211 F 2d 
306—Harris v. U. S . D C Okl., 106 F 
Supp. 298, affirmed, CA, 205 F.2d 7b5 

(4) To show contributory negli¬ 
gence barring recovery—Cobb v. U 
S , D C La, 81 F Supp 9. 

(6) To establish other particular 
matters.—Stepp v U S, CAVa, 207 
F 2d 909, certiorari denied 74 S Ct 
627, 347 US. 933. 98 LEd 1084— 
O’Brien v U. S , C A Minn, 192 F 2d 
948—State of Md , for Use of Pumph- 
rey, v. Manor Real Estate & Trust 
Co. C.A Md, 176 F 2d 414—Curtis v 
U S.. D.CNY, 117 FSupp 912— 
Blaine v. U. S. DCTenn, 102 F 
Supp 161—Campbell v U. S.. DC 
La, 76 FSupp 181, reversed on oth¬ 
er grounds, C A, 172 F 2d 500. certio¬ 
rari denied 69 S Ct. 1532, 337 US 
967, 93 LEd 1767—Wright v. U. S. 
95 F.Supp. 943. 118 Ct Cl. 576. 

Iridanoe held Insufficient 

(1) To sustain a right of recovery 
under the statute—In re Texas City 
Disaster Litigation. C.ATex, 197 F 
2d 771, affirmed 73 S Ct. 956, 346 U S 
16, 97 LEd. 1427, rehearing denied 
74 SCt 13. 346 U.S 841, 98 LEd 
362, 74 SCt 117, 346 US. 880, 98 
LEd. 386. and 74 S.CL 511. 347 US 
924, 98 UEd. 1078. 

(2) To establish negligence of 
agent of government—Chapman v. 
U. S, C.A.Tex., 194 F 2d 974, certio¬ 
rari denied 73 S.Ct 19. 344 U.S. 821. 

97 L.Ed. 639. 

(3) To show contributory negli¬ 
gence.—Claypool ▼. U. S., DC.Oal. 

98 F.Supp. 702—Marino V. U. S* D.C. 
N.Y., 84 F.Supp. 72L 


(4) To establish other particular 

matters —D'Anna v U. S., 6.A.Md , 

181 F 2d 336—Wilscam v. U. S.. D.C 

Hawaii, 76 FSupp 581—Wright v. 

U S, 95 FSupp 943, 118 CtCL 576 

89. Evidence held nffi riant 

U S —Brunner v. U S , 102 F.Supp. 
909. 122 Ct Cl. 48, vacated on oth¬ 
er grounds 110 F Supp. 479. 124 Ct 
Cl 643—Andolschek v U S., 77 
FSupp 950. Ill CtCl 567. 

Evidence held insufficient 

US—Sinclair v U S, 109 FSupp 
529. 124 CtCl 182. certiorari denied 
73 SCt 1123, 345 US 974. 97 LEd 
1390—Hadley v. U S, 66 FSupp. 
140, 106 CtCl 819. certiorari de¬ 
nied 67 SCt. 635, 329 US. 815, 91 i 
LEd 695 

90. US —Choctaw Nation v U. S., 7 
SCt 75. 119 U.S 1, 30 LEd. 306, 22 
CtCl 476 

65 C J p 1427 note 3L 

91. U S —Solomon v. U S., 19 Wall 
17. 9 CtCl 54 

65 C.J. p 1427 note 32. 

92. U.S—Weed v. U. S , DC Mont., 
82 F. 414. 

93. US—Tenney v. U. S., 10 CtCL 
269 

65 C J p 1427 note 34 

94. US—U. S. v. Skinner A Eddy 
Corp, DC Wash, 5 F 2d 708. 

95. US—Wayne v. U. S., 26 CtCL 
274. 

90. U S.—Cabel v. U S , C.C.A Mass. 
113 F.2d 998—In re Costs in U. S. 
Cases, D C Mont, 4 F.Supp. 743. 

Determination of right of set-off 

US—Shaw v. U. S., C.CAMich.. 75 
F.2d 175. 

97. U S.—Zook Palm Nurseries v. U. 
S, CCA Fla., 128 F 2d 668—John¬ 
son v U S. p D.CNY., 75 FSupp. 
134, affirmed 168 F.2d 886—Pollen 
v. U S. CtCl., 58 F.Supp. 653. 

D C —Sappington v. Barrett, 182 F.2d 
102, 86 U.S App D.C. 334. 
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Dismissal as to all parties 

Where libel against United States 
under Suits in Admiralty Act was 
dismissed on ground that libellant 
was not a resident of the Southern 
District of New York and that the 
ship was not within such district, the 
libel against the War Shipping Ad¬ 
ministration would also be dismissed. 
—Barnes v. U. S. D.CN.J., 67 F. 
Supp. 571. 

Excessive amount demanded 

Where plaintiff filed complaint 
against the United States demanding 
judgment in a certain sum although 
a previous claim had been presented 
to the department of government in¬ 
volved for a lesser sum, court would 
not dismiss action because plaintiff 
could recover no more than amount 
demanded of federal agency under 
the Federal Tort Claims Act, but 
would permit amendment to reduce 
amount demanded.—Menclewics v. U. 
S, DCNY., 116 F.Supp 847—Rear¬ 
don v. U S„ DC Mass., 87 F.Supp. 85. 
Setting aside dismissal 
Judicial Code does not vest district 
courts with jurisdiction to set aside 
dismissal of case against United 
States where new action is barred by 
limitations.—New England Furniture 
& Carpet Co. v. U. S., D.C.Minn* 3 F. 
Supp. 650. 

98. US—Ferguson v. Union Nat. 
Bank of Clarksburg. W. Va., C C.A. 
W.Va., 126 F.2d 753—Cabel v. U. 
S., C C.A.Mass., 113 F.2d 998. 

99. U.S.—Green v. U. S., Ohio, f 
Wall. 656, 19 L.Ed. 806. 

1. Minn —Gill v. Northwest Air¬ 
lines, 36 NW.2d 785, 228 Minn. 164. 
65 C.J. p 1428 note 41. 

Held questions of fast 
U.S—U. S. v. Blair, C.A.C 0 I 0 -, 193 
F 2d 567—National Elec. Signaling 
Co. v. U. a. 49 F.Supp. 754, 99 Ct. 
GL 62L 
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unless by statute the judge is made the trier of 
fact as well as law. 2 

In all cases where a discretion is confided to the 
head of a department of the government, to allow 
or disallow a charge of a public officer, a court and 
jury have the same discretion over the charge, 
when it comes before them for revision and exami¬ 
nation; 3 but a case which has had the approval of 
the head of a department, and which has been sub¬ 
mitted to the court of claims on a written stipulation 
of the facts agreed on by both parties, may not be 
reopened for the purpose of argument on the same 
evidence that was before them, without showing 
fraud, collusion, or manifest mistake apparent on 
the record. 4 , 

§ 205. -Findings 

Where so provided by statute, the court In an action 
to which the United States Is a party, must make written 
findings of the facts and set forth the conclusions of the 
court on all questions of law involved in the case. 

Under some statutes, such as the Tucker Act, it 
is the duty of the court in an action to which the 
United States is a party, to cause a written opin¬ 
ion to be filed m the case, setting forth the specific 


findings by the court of the facts therein and the 
conclusions of the court on all questions of law in¬ 
volved in the case, and to render judgment there¬ 
on. 6 

§ 206. -Judgment 

Generally, when the United States voluntarily be¬ 
comes a suitor, It stands on the same footing as a private 
Individual, with respect to the Judgment In the pro¬ 
ceeding, and it may be bound by the decision of the court; 
but the United States Is not bound by a Judgment ren¬ 
dered In an action to which it is not a party. 

As a general rule, when the United States vol¬ 
untarily becomes a suitor, it stands on the same 
footing as pnvate individuals with respect to the 
judgment in the proceeding, 6 and it may be bound 
by the decision of the court. 7 Thus, a judgment 
may be rendered against the government, where it 
is a proper party to the action, 8 and it cannot have 
relief which it would be inequitable to grant against 
an individual. 9 However, the United States is not 
bound by a judgment rendered m an action to 
which it is not a party, 10 and where the United 
States has not consented to be sued, a judgment en¬ 
tered against it is a nullity and may not be en¬ 
forced. 11 Although cases may arise in the court 


Minn—Gill v Northwest Airlines, 36 
N.W.2d 785. 228 Minn. 164. 

X«ld question* of law 
U.S.—Mid-Central Fish Co. v. U. S. 
D.C.Mo., 112 FSupp. 792, affirmed 
C.A., National Mfg. Co. v. U. S., 210 
F.2d 263, certiorari denied 74 S Ct. 
778, 847 US. 967, 98 LEd. 1108- 
General Steel Products Corp. v. U. 
S., D.C.N.Y., 36 F Supp. 498 
Mined questions of law and fact 
U.S.—Ushakoff v. U. S., D.C.Mass., 
120 F.Supp. 673. 

1 US —Torrey v. U. S. t C.C.Mo m 42 
F. 207. 

66 C.J. p 1428 note 43. 

Srroneons conviction. 

Where district court, pursuant to 
mandate reversing conviction, enter¬ 
ed order containing recitals and find¬ 
ings that defendant's conduct did 
not constitute an offense against 
United States er state, and that he 
had not contributed to bring about 
arrest or conviction, court of claims 
must accept such findings as ground 
for recovery for erroneous convic¬ 
tion, and could not go behind such 
findings or inquire into record of dis¬ 
trict court or reviewing court to de¬ 
termine that reversal was on ground 
not relating to defendant's guilt or 
innocence—Andolschek v. U. 8., 77 
JTJSupp. 950, 111 Ct.Cl. 667. 

3. U.S.—U. S. v. Duval. D.C.Pa., 25 
F.Cas.No.15,015, Gilp. 356. 

fi. U.S.—Wynn v. U. S., 29 Ct-Cl. 

li. 


5. U.S—Girard Trust Co V. U. S, 
CCA Pa, 149 F.2d 872. 

65 C.J p 1428 note 48. 

6. US —R. F. C. v. Breeding, C.A 
Okl., 211 F.2d 385. 

Judgment held not final 
U.S—Eastern Transp. Co. ▼. U. S., 
C.CA.N.Y., 159 F 2d 349 

7. U.S.—U. S. v. Muntzing, D.C.W. 
Va, 69 F.Supp. 603. 

Exoneration from lien 

If judgment in favor of the United 
States is determined to be a lien on, 
and prior to. complainants' title, the 
amount due thereon may be ascer¬ 
tained in suit to quiet title in which 
United States is joined as a defend¬ 
ant, and on tender of payment by 
complainants of amount adjudged 
due, the complainants' land may be 
decreed exonerated from lien of such 
judgment—Van Keuren v. U. S., 46 
A.2d 815. 138 N.J.Eq. 66. 

8. U.S.—U. S. v. Wooten, C.C.A.N.M., 
40 F.2d 882. 

65 C.J. p 1429 note 69. 

9. U.S—U. S. v. Debell, SJ>., 227 F. 
775, 142 C.C.A. 299. 

65 C J. p 1429 note 70. 

10. US.—U. S. v. U. S. Dist Court 
in and for Southern Dist. of Cal., 
Northern Division, C.A.9, 206 F.2d 
303—Bowen v. Baker, D.C.Pa., 35 F. 
Supp. 852. 

Cal.—South v. Wishard, 267 P.2d 827, 
123 Cal.App.2d 642. 

Declaratory judgment 
Federal courts are without power 
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to render declaratory judgment or 
judgment affecting interests of Unit¬ 
ed States, where it has not been made 
party to controversy.—Appalachian 
Electric Power Co. v. Smith, C.CA. 
Va., 67 F 2d 451, certiorari denied 64 
S Ct. 468, 291 U S 674, 78 L Ed. 1063. 
Eater suit on same issues 

(1) The issues determined in liti¬ 
gation between private parties, in 
which the United States had inter¬ 
vened and was represented by coun¬ 
sel, to determine ownership of stock 
of steamship line was not res judi¬ 
cata as to the United States in later 
suit brought by it against a party to 
former suit on same issues.—U. S. v. 
Dollar, C.A.Cal., 193 F.2d 114, certio¬ 
rari denied Dollar v. U. S. 72 S.Ct. 
304, 342 U.S. 910, 96 L Ed. 681. 

(2) Under rules with respect to 
forms of legal proceedings. United 
States would have right, by denying 
its consent to be sued, to stand aloof 
throughout judicial proceedings 
brought to determine its agents' 
rights to possession of property and 
subsequently, after determination ad¬ 
verse to its agents, to reassert same 
issues in proceeding brought in its 
own name, even though rights subse¬ 
quently asserted involved nothing of 
undetermined substance.—Land v. 
Dollar, 190 F.2d 366, 88 U.S.App.D.C. 
311, certiorari dismissed In re ICil- 
lion. 73 S.Ct. 7. 844 U.S. 806, 97 L.Ed. 
628. 

1L U.S.—U. S. v. Cain, D.CMIcIl, 72 
F.Supp. 897. 
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of claims where the mistake, error, or negligence 
of an officer charged with the defense of the gov- 
-emment is so serious and palpable that it would 
be an injustice to allow the judgment to stand, where 
a case has been carefully prepared, argued, and con¬ 
sidered, the resulting judgment will be set aside 
only where the fraud, wrong, or injustice com¬ 
plained of is established beyond a reasonable doubt. 12 

Where an action to recover possession of property 
is brought against an officer or agent of the United 
States, a judgment against the United States di¬ 
rectly, and not merely against their officers or agents, 
is erroneous. 12 Even a judgment against the officer 
will not conclude the United States, since the latter 
is not a party, and may not be made one without its 
own consent, 14 and such a judgment will not fix 
the compensation to be paid for the property. 15 It 
has been held that recovery against the United 
States under the Federal Tort Claims Act may 
properly go to an insurer, to the extent that the 
insurer has reimbursed the injured party, rather 
than to the injured party, 16 but it has also been held 
that a judgment given against the United States 
in part to the original claimant and in part to the 
insurer is erroneous, and that judgment should be 
in favor of the injured party for the full amount, 
with recognition given by the court of the insurer’s 
right m the recovery when paid. 17 A person su¬ 
ing the government under the Federal Tort Claims 
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Act may be precluded, by obtaining judgment against 
the United States, from obtaining judgment against 
an employee of the government impleaded by the 
United States as a third-party defendant 18 

Interest on damages or decree . Since interest 
may not be claimed as against the United States in 
the absence of a statute or contract providing for 
interest, as discussed supra § 154, no judgment may 
be rendered against the United States for interest 18 
except by congressional warrant 20 So, in determin¬ 
ing the amount of recovery on a judgment under the 
Federal Tort Claims Act, the United States is not 
liable for interest on the claim prior to judgment 21 
Under a provision of the Suits in Admiralty Act 
that a decree for a money judgment may include 
interest at a specified rate, the court may, in its dis¬ 
cretion, 22 allow interest on the judgment, to run as 
ordered by the court, 23 but in no event to run prior 
to the commencement of the suit. 24 A rate of inter¬ 
est in excess of the rate so prescribed may not prop¬ 
erly be awarded, 25 but the limitation on the rate of 
interest does not apply to an action at law against a 
government owned corporation, 26 or to the interest 
recoverable by the United States. 27 Recovery of 
interest by the government rests m the equitable 
discretion of the court. 28 

Overpayments on judgment . The government 
may not recover overpayments on a judgment re¬ 
sulting from errors embodied m legislation, since 


judgments against offlotrs 

Judgments permanently enjoining 
•customs collectors and their succes¬ 
sors from closing bridges were not 
void on theory that actions were 
against the United States without its 
consent —International Ry. Co. v. Da¬ 
vidson. DCNT, 6$ F.Supp. 58. 

12. US—Gorham v U S. 29 CtCl 
97. affirmed 17 S Ct 382. 165 U.S. 
316, 41 L Ed 729. 32 Ct.Cl. 621. 

65 C J. p 1429 note 72 

13. U.S —Stanley v Schwalby. Tex, 
16 S.Ct. 754. 162 U S. 255, 40 L Ed 
960. 

14. U S.—Scranton v. Wheeler, 

Mich. 57 F 803, 6 C.C.A. 585, re¬ 
versed without opinion 16 S.Ct. 
1206, 163 US. 703, 41 LEd 318. 

16. U.S.—Johnson v. U. S., 31 Ct Cl. 
262. 

16. US.—U S. v. South Carolina 
State Highway Dept., CA.S.C.. 171 
F.2d 893. 

17. U.S.—U a v. Hill, C.A.Tex., 174 
F.2d 61. 

lft U.S.—U. 8. v. Lushbough, C.A.S. 
D., 200 F.2d 717. 

19. U S.—Eastern S. S. Lines Inc. v. 
U 8. DC.M&SS. 77 F Supp. 161, 
affirmed, C.A.. 171 F.2d 589. 


U.S.—Andrew Radel Oyster Co. v. U. 

S . 78 Ct Cl. 816. 

65 C.J. p 1429 note 77. 

20l U.S.—Lauro v. U. S. f C.CAN.Y., 
168 F2d 714—Eastern S. S. Lines 
Inc. v U. S, D.CMass, 77 F Supp. 
181. affirmed. C.A., 171 F.2d 689. 

65 C J. p 1429 note 78. 

Public Vessels Act 

(1) Under the Public Vessels Act, 
interest cannot be awarded against 
the United States on any claim for 
public vessel damage prior to final 
decree, regardless of whether the 
claim against the United States is 
asserted by libel or by cross libel — 
The Wright, C.C.A.N.T., 109 F.2d 699. 

<2) Award against United States 
under Public Vessels Act for wrong¬ 
ful death of longshoreman should 
not carry interest from date of death 
—Lauro v. U. S., C.C.AN Y., 163 F 2d 
642—Lauro v. U. S.. D.CN.Y., 76 F. 
Supp. 497, modified on other grounds, 
C A., 168 F.2d 714. 

SUL. U.S.—Cascade County, Mont. v. 
U. S., D.CMont., 75 F.Supp. 850. 

2ft U.S.—Eastern S. S. Lines, Inc. v. 
U. S., DC Mass., 77 F.Supp. 181, 
affirmed, C.A, 171 F 2d 589. 

65 C.J. p 1430 note 80. 
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23. US —Eastern S. S. Lines, Inc. ▼. 
U S , supra—The Lt—233. D C N Y., 
65 F Supp. 279—The Ada O, D.C. 
Tex, 1 F.Supp 922. 

65 C J. p 1430 note 81. 

24. U S.—O’Brien Bros. v. The Helen 

B. Moran. CCAN.Y., 160 F.2d 502 
—Eastern S. S Lines, Inc. v. U. S„ 
DC.Mass., 77 FSupp. 181, affirmed, 

C. A., 171 F.2d 689. 

Prior to amendment of the statute 
it was held that interest ran from 
the date as of which liability for 
damages accrued.—The Ada O, D.C. 
Tex., 1 F.Supp. 922—65 C.J. p 1430 
note 82. 

25. U.S.—The Bascobal, C.GJLTeft» 
295 F. 299. 

65 C.J. p 1430 note 83. 

36. U.S —U. 8. Shipping Board 
Emergency Fleet Corporation v. 
Texas Star Flour Hills, C.C.A.Tex., 
12 F.2d 9. 

27. U.S.—The Comus, C.CJLN.Y„ 19 
F.2d 774. 

65 C.J. p 1430 note 85. 

2ft U.S.—U. S. v. Barowsky, £4CL 
Maes., 91 F.Supp. 149. 
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the overpayments have been made by direction of 
congress. 2 * 

§ 207. Execution and Enforcement of Judg¬ 
ment 

A Judgment against the United States does not have 
the full force and effect of an ordinary Judgment in per- 
sonam f and there is no implied contract that it will be 
appropriated for and paid, but under a statute permitting 
a specified officer or agent to sue and be sued, execution 
on the Judgment against the officer or agent is not barred. 

A judgment against the United States does not 
have the full force and effect of an ordinary judg¬ 
ment in personam, and there is no implied contract 
that it will be appropriated for and paid. 30 How¬ 
ever, under a statute permitting a specified officer 
or agent of the government to sue and be sued in 
any court of competent jurisdiction, execution on 
the judgment against the officer or agent is not 
barred; 31 and where it is provided that all claims 
against a government agency shall be paid out of 
funds made available by the statute, those funds, 
and only those funds, are subject to execution un¬ 
der judgment against the agency, and other funds 
or property of the United States may not be held 
responsible for such judgment. 32 A judgment 
against a federal department or agency as gar¬ 
nishee, for money due an employee, is not a judg¬ 
ment against the United States and does not en¬ 
title plaintiff to subject funds or property of the 
United States to the satisfaction of such judg¬ 
ment. 33 A judgment against an officer of the gov¬ 
ernment acting in his official capacity commanding 
him to perform certain acts may be enforced against 
him by contempt proceedings. 34 Under some stat¬ 


utory provisions, the United States may be entitled 
to set off amounts owing to it against a judgment ob¬ 
tained against it 35 

Where so provided by statute, a judgment in 
favor of the United States may be made the basis 
of an execution running in a state and district other 
than that in which the judgment was rendered. 36 
According to the later rule, a state statute limiting 
the time for the issuance of execution is binding, 
with respect to judgments recovered by the United 
States, 37 although an earlier case held that federal 
statutes controlled in the matter of satisfying pure¬ 
ly governmental judgments. 38 The principle of 
the common law, that a man’s property shall not 
be taken twice m execution for the same cause is 
as applicable to the United States as to other credi¬ 
tors. 39 The United States, in seeking to enforce a 
judgment, is subject to a motion to quash for insuffi¬ 
cient service, like any other litigant. 40 'Where a 
judgment for the United States was entered with¬ 
out jurisdiction, the invalidity of the process to 
enforce it may be determined without the govern¬ 
ment as a party, 41 but where the court had juris¬ 
diction, the government was a necessary party to 
a suit to restrain the enforcement of its judgment. 42 

§ 208. Appeal and Error 

The United States is not a favored litigant, with re¬ 
spect to appeals, but ordinarily stands on the same plane 
as other parties. 

The United States is not a favored litigant, with 
respect to appeals, but ordinarily stands on the same 
plane as other parties. 43 It has the right to appeal 


29. US—Cherokee Nation v. U. S, 
CtCl.. 46 SCt. 428, 270 U.S. 476, 
70 L Ed 694. 

3a US —Hetfleld v. U. S. # 78 Ct.Cl. 
419. 

31. U S.—Federal Housing Adminis¬ 
tration, Region No. 4 v. Burr, 
Mich. 60 SCt. 488, 309 U.S. 242, 
84 L Ed 724. 

32. U.S.—Federal Housing Adminis¬ 
tration, Region No. 4 v. Burr, su¬ 
pra 

33. US —U. S. v. Winkle Terra Cot¬ 
ta, C.C.A.MO, 110 F.2d 919. 

34. DC—Land ▼. Dollar, 190 F2d 
623, 89 USAppDC 38, vacated 
as moot Sawyer v. Dollar, 73 S Ct. 
7, 344 US. 806. 97 LEd. 628 and 
In re Killion, 73 S.Ct. 8, 344 U.S. 
806, 97 L Ed 628. 

OWBftMhlp of Attil 

Individual plaintiffs would be enti¬ 
tled to rule requiring defendant-offi¬ 
cers to show cause why they should 
not be held in contempt of federal 
district court order directing govern¬ 


ment officers to transfer possession 
of corporate shares to individuals as¬ 
serting ownership thereof after de¬ 
fendant officers failed to comply with 
that order, notwithstanding fact that, 
because government had not given 
consent to be sued, district court’s 
order was not res judicata as to gov¬ 
ernment’s ownership of shares, where 
defendant officers, and not United 
States, were record owners of shares 
and it had been adjudicated that offi¬ 
cers could not, within scope of their 
authority, hold shares as agents of 
the United States—Land v. Dollar, 
190 F.2d 366, 88 U.S.AppD.C 311, cer¬ 
tiorari dismissed In re Killion, 73 S. 
Ct. 7, 344 U.S. 806, 97 L Ed 628. 

35. D.C.—National Bulk Carriers, 
Inc. v. Warren, D.C., 82 F.Supp. 
611. 

36. U S.—Pierce v. U. S., Mo., 41 S. 
Ct. 365, 256 U.S. 898. 65 LEd. 697. 

37. U.S.—Custer v. McCutcheon, 
Idaho, 61 S.Ct. 530, 283 U.S. 514, 75 
L Ed. 1239. 


38. Ariz — Villescas v Arizona Cop¬ 
per Co.. 179 P 963, 20 Ariz 268. 

65 C.J. p 1430 note 90 

39. US—U. S. v. Watkins, DC.. 28 
F Cas No.16,650, 4 Cranch C.C. 271 

65 C J. p 1430 note 91 
4a U S —Jones v. Watts, C.C A Tex , 
142 F 2d 675. 163 ALR 240. cer¬ 
tiorari denied 65 S Ct. 310, 323 U.S 
787, 89 L Ed. 628 

41. US—Buckley v U. a, D.C. 
Wash., 196 F. 429. 

42. US—Buckley v. U. S. t supra. 

4a Miss—Davis v. Wilkins, 90 So. 

180, 127 Miss. 490. 

Mottos of appeal 

Since United States was necessar¬ 
ily a party in district court in action 
to enjoin enforcement of Interstate 
Commerce Commission's order, re¬ 
quiring the commission to serve no¬ 
tice of appeal on United States was 
not error and, if error, was not prej¬ 
udicial to the commission—I. C C. 
v. Mechling, Ill., 67 S.Ct. 894, 830 U.S. 
567, 91 L.Ed. 1102. 
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from judgments against it, 44 and where, pending 
an appeal by a private individual, his claim was as¬ 
signed to the United States, the latter has the right 
to be substituted as a party and proceed in the ap¬ 
pellate court. 45 The opposing party ordinarily may 
prosecute an appeal from an adverse judgment, 46 
unless, by statute, he is deprived of such right. 47 
A bill in the nature of a bill of review constitutes 
new and independent litigation and may not be 
brought against the United States without its per¬ 
mission. 48 

§ 209. Costs 

Generally, in catee to which the United States Is a 
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party, the power of tfie court In the matter’of assessing 
costs is limited to that fixed by statute, end costs may 
be imposed against the United States to the extent, and 
only to the extent, expressly permitted by law. 

As a general rule, in cases to which the United 
States is a party, the power of the court in the 
matter of assessing costs is limited to that fixed 
by statute. 49 Ordinarily, the courts will not give 
judgment against the United States for costs or 
expenses, 60 in view, of its sovereign powers, 61 in 
the absence of a statutory provision directly au¬ 
thorizing it. 62 In other words, costs may be im¬ 
posed against the United States to the extent, and 
only to the extent, expressly permitted by law, 63 or 


44 US—Schaumburg v. U. S., Pa., 
103 U.S 667, 26 L.Ed. 599. 

65 C J p 1430 note 98. 

45. U S —State of Russia v. Nation¬ 
al City Bank of New York, C.C.A., 
69 F.2d 44. 

46. US —Zook Palm Nurseries v. U. 
S.. C.C A.Fla., 128 F.2d 668. 

47. U.S.—Appeal of Pargoud, 4 Ct Cl 
349. 

65 C J. p 1430 note 1 

48. U S —U S. v. Haas, D.C.N.Y., 58 
F.Supp. 179 

A bill to reopen and readjudicate 

for error apparent on the record a 
cause in which petitioner's naturali¬ 
zation certificate had been cancelled, 
brought many years after decree in 
cause had become final, was a “bill of 
re vie w'* rather than a “bill in the 
nature of a bill of review." and suit 
was as to the United States, a new 
suit in which it could not be sued 
without its consent, so that bill was 
properly dismissed for want of juris¬ 
diction—Zegura v U S., CC.A.La., 
104 F 2d 34, certiorari denied 60 S.Ct 
109. 308 US 586. 84 LEd. 490 

49. US —U. S. v One 1949 G M. C. 
Truck, DC.Va. 104 FSupp. 34. ‘ 

50. U.S.—U S. v. Poling Russell, 
Inc. C.AN.Y., 212 F 2d 184—North 
Atlantic & Gulf S. S. Co. v. U. S., 
CANY., 209 F 2d 487—U. S. v 
Patterson, C.A.Ga.. 206 F.2d 345— 
C. F. Harms Co v. Erie R Co, C.A. 
N.Y., 180 F 2d 850—Walling v. Nor¬ 
folk Southern Ry Co, CC.AN.C, 
162 F 2d 95—Admiral Oriental Line 
v. Atlantic Gulf A Oriental S S. 
Co., C.CA2, 88 F.2d 26—National 
Home for Disabled Volunteer Sol¬ 
diers, Danville v. Wood, CCA.I11., 
91 F.2d 963, affirmed 57 SCt. 137, 
899 U.S. 211, 81 LEd. 130—U. S v. 
Jardlne, C.C.A F*la.. 81 F.2d 747- 
Reed v. Howbert, CCA Colo., 77 
F 2d 227—The Glymont, CC.A.NY., 
66 F.2d 617—Aycrigg v. U. S.. D C. 
Cal, 124 F Supp. 416—U. S. v. Dal- 
zell, DC.N.Y., 68 F.Supp. 173—U. 
S. v. Bethlehem Steel Corp., DC. 
Pa, 26 F.Supp. 259—U. S. v. Na¬ 


tional Biscuit Co, DCN.Y.. 25 F. 
Supp 329—Bastrop State Bank & 
Trust Co v. U. S, D C La., 7 F. 
Supp 1006—In re Hastings Lock 
and Dam. D.C.Minn., 2 F.Supp 324 
*—U S. v Mortensen, D.C.Neb, 11 
FRD. 616. 

65 C.J. p 1430 note 8. 

Costs oa appeal 

(1) In general—U S. v. Jacobs, C. 
C A Ala., 63 F 2d 326, certiorari grant¬ 
ed Jacobs v. U S. 53 SCt 688, 289 
US. 719, 77 LEd. 1471, reversed 54 
SCt 26, 290 US. 13. 78 LEd. 142, 96 
ALR 1—65 C J p 1430 note 3 [d] 

(2) Under court rule barring allow¬ 
ance of costs for or against the Unit¬ 
ed States, where the United States 
and two others were appellees and 
judgment was reversed, one-third of 
costs was taxed against each of such 
other appellees, and one-third was 
not taxed.—New Orleans Coal & BIs- 
so Towboat Co. v. U. S., C.C A La, 89 

[ F 2d 967. certiorari denied St Paul 
Fire A Marine Ins. Co. v. New Or- 
[ leans Coal & Bisso Towboat Co, 57 S. 
Ct 669, 300 U.S. 676, 81 L Ed 881, 
arid Louisiana Nat. Bank of Baton 
Rouge v. New Orleans Coal A Bisso 
Towboat Co, 57 S*Ct. 669. 300 U.S. 
676.* 81 LEd 881. 

Condemnation proceeding 

Costs are not recoverable against 
United States in condetnhatiofi pro¬ 
ceedings—C. M Patten A Co. V. U 
S, C.C A Cal, 61 F.2d 970, reversed 
on other grounds C. M. Patten A Co 
v. U. S., 53 S.Ct. 687, 289 US. 705, 
77 L.Ed 1462—U. S. v. Knowles' Es¬ 
tate, C.C. A Wash, 68 F.2d 718, fol¬ 
lowed in U. S. v. Ward, 58 F.2d 1086. 
Bight to dismiss action. 

The district court could Hot condi¬ 
tion right of United States to dis¬ 
miss its action for accounting with¬ 
out prejudice on payment of certain 
sum as reimbursement to defendant 
for expenses incurred in preparation 
of defense, since the United States 
is immune from costs in absence of 
statute to the contrary—U. S. v. Pa¬ 
cific Fruit & Produce Co., C.C.A. 
Wash., 188 F.2d 367. 
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51. U.S.—U. S. v. Poling Russell, 
Inc., CANY., 212 F2d 184—Wal¬ 
ling v. McCracken County Peach 
Growers Ass’n, D.C.Ky., 50 F.Supp. 
900—U. S v. 251.81 Acres of Land 
in Meade County, Ky., D.CKy., 50 

F. Supp. 81—U. S. v 254.35 Acres 
of Land in Caddo Parish* La., D.C. 
La., 46 F.Supp. 913. 

52. U S.—Ewing v. Gardner, Ohio, 
71 S Ct. 684, 341 U S. 321, 95 L.Ed. 
968—U. S. v. Patterson, C.A.Ga^ 
206 F 2d 345—Walling v. Frank 
Adam Elec Co., C.C.A.M 0 , 163 F.2d 
277—Walling v. Norfolk Southern 
Ry. Co.. C.CANC, 162 F.2d 95— 
Girard Trust Co v. U. S., C.C.A. 
Pa., 161 F.2d 159—Conners Marine 
Co. v. Petterson Lighterage A Tow¬ 
ing Corp, C C.A.2, 152 F 2d 667, cer¬ 
tiorari denied 66 S.Ct. 963, 327 U.S. 
804, 90 LEd. 1029—R F. C. v. J. 

G. Menihan Corp., C.CA.NY., Ill 
F.2d 940, affirmed $1 S.Ct. 485, 312 
U S. 81, 85 L Ed. 595, conformed 
to. DC., 42 FSupp. 244—U. S. v. 
Jacobs, C.C A.Ala., 63 F.2d 326. re¬ 
versed on other grounds 54 S.Ct. 
26, 290 U.S. 13, 78 LEd. 142, 96 
ALR. 1-r-Aycngg v. U. S., DC.GaL* 
124 FSupp. 416—Bastrop State 
Bank & Trust Co. v. U. D C.La., 
7 F.Supp 1006—In re Hastings 
Lock and Dam, D C.Minn* 2 F,Supp. 
324—U. S. v. E. L du Pont de Ne- 

. moura A Co., D.C.I1L, IS F.RD. 
490. 

Tenn.—Standard Oil Co. of La. v. 
Apex Oil Corp., 244 S.W 2d 176, 85 
Tenn.App. 225, 31 A.L.R.2d 869. 
Tex—U S v. Branson, Clv.App., 147 
S W 2d 286, error refused. 

65 C.J. p 1431 note 4. 

She Federal Bole providing that 
costs against the United States, its 
officers, and agencies shall be im¬ 
posed only to the extent permitted by 
law, is merely declaratory and effect¬ 
ed no change of principle.—R. F. C. v. 
J. G. Menihan Corp., N.Y., 61 &CL 
485, 312 U.S. 81. 85 L.Ed. 595. 

53. U.S.—Coyle Lines v. U. S., C.A. 
5. 198 F.2d 195—Daitx Flying Corp. 
▼. U. CL, C.CJLN.Y„ 157 F.2d 869— 
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permitted by an agreement of the government, 64 
and doubt as to whether a statute authorizes the 
allowance of costs against the government must 
be resolved in favor of the government. 66 Under 
certain statutes concerning actions to which the 
United States is a party, the court may tax costs 
in favor of plaintiff for actual witnesses’ and clerk’s 
fees; 66 and the costs are limited to the amount 
provided regardless of whether the prevailing par¬ 
ty is a private litigant or the United States, the 
provisions being applicable with equal force to ei¬ 
ther party to suits brought under the statute. 67 

While the general rule that the United States may 
not be held liable for costs has been applied in ac¬ 
tions involving an officer or agency of the United 
States other than the United States itself, 68 it has 
been held that the general rule is not necessarily 
applicable to such actions, 69 as where special govern¬ 
mental activities are conducted through the medium 
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of a corporate instrumentality endowed with many 
of the attributes of a private corporation, including 
the power to sue and liability to be sued. 60 In man¬ 
damus proceedings against an officer of the United 
States in his official capacity, the fact of his being 
a public officer will not preclude costs being award¬ 
ed against him personally, if he is the unsuccessful 
party. 61 

Recovery of costs by United States against ad¬ 
verse party . An unsuccessful plaintiff in an ac¬ 
tion against the United States may be liable for 
costs, 62 the amount thereof being subject to such 
limitation as is imposed by statute. 68 Likewise, an 
unsuccessful defendant in a civil suit brought by 
the United States may be liable for costs, 64 although 
the court may have discretion, under the rules of 
civil procedure, to relieve defendant of such liabil¬ 
ity. 65 Where defendant successfully resists the suit, 


U. S. ▼. Jardine, C.C.A.Fla., 81 F. 
2d 747—Byrns v. U. S. f 121 Ct.Cl. 
266. 

66 C.J. p 1431 note 5 [a]. 

Tucker Act 

Costs m district court in proceed¬ 
ing under the Tucker Act are taxable 
against the United States to the ex¬ 
tent allowed by the Act —Conners 
Marine Co. ▼. Petterson Lighterage 
A Towing Corp.. C.C.A.2, 152 F.2d 
667, certiorari denied 66 S.Ct. 963, 
827 U.S. 804, 90 L.Ed. 1029. 

Stability for damages unaffected 
A private act. conferring jurisdic¬ 
tion on federal district court to ren¬ 
der judgment “with costs under and 
in accordance with the same provi¬ 
sions of law, as if the United States 
were a private party" on claims of 
named persons, for damages to land 
resulting from construction of dikes 
and revetments, intended only to put 
United States in position of private 
party with respect to jurisdiction or 
costs, and did not Intend that United 
States was to be treated as a private 
Individual with respect to its liabil¬ 
ity for damages—Kuhnert v. U. S., 
C.C.A.Mo., 127 F.2d 824. 

64. U.S.—U. 8. v. Carter, Ill., 30 S. 
Ct. 616, 217 U S. 286, 64 L.Ed. 769, 
19 Ann Cas. 694. 

66 C.J. p 1431 note 6. 

58. U.S.—U. S. v. French Sardine 
Co., C C.A.Wash., 80 F.2d 826. 
OHsar autho risat i o n 
In order to subject the sovereign 
to liability for court costs, there 
must be clear and unequivocal stat¬ 
utory authorization, and such author¬ 
ization may not be Inferred —Aycrigg 
v. U. S., D.C.Cal., 124 F.Supp. 416. 

66 . U.S.—U. S. v. Harmon, Me., 13 
«.Ct. 827, 147 U.S. 268, 87 L.Ed. 


164—Werfel v. U. S. f D.C.N.Y., 83 
F Supp 507. 

Tucker Act 

(1) Under provisions of the Tucker 
Act, while witnesses' expenses, actu¬ 
ally incurred, may be taxable as 
"costs," only fees paid to the clerk 
may be so taxed.—Asher v. U. S.. D. 
C Cal. 28 F Supp. 893. 

(2) The statute authorizing in a 
proceeding under Tucker Act taxa¬ 
tion against the United States of 
costs actually incurred for witnesses, 
and summoning them, and fees paid 
to clerk of court did not authorize 
taxation against the United States of 
costs on appeal from interlocutory 
decree holding the United States lia¬ 
ble under Tucker Act—Conners Ma¬ 
rine Co. v. Petterson Lighterage & 
Towing Corp., CC.A.2, 162 F 2d 667. 
certiorari denied 66 S.Ct. 963, 827 U. 
S. 804, 90 L.Bd. 1029. 

87. U.S.—Asher v. U. 8.. D.C.CaL f 28 
F.Supp. 893. 

68. U.S.—Ewing v. Gardner, Ohio, 71 
S.CL 684, 841 U.S. 321, 96 L-Ed. 
968. 

Wage sad Sour Administrator 

(1) In suit to enforce provisions 
of Fair Labor Standards Act brought 
by Wage and Hour Administrator in 
his official capacity as authorized by 
the statute, he is not liable for costs. 
—Walling v. Frank Adam Elec. Co., 
C.C.A Mo., 163 F.2d 277—Walling v. 
Norfolk Southern By. Co., C.C.A.N.C., 
162 F.2d 95—Fleming v. Arsenal 
Bldg. Corp. D.CN.Y., 88 F.Supp. 207, 
reversed on other grounds, C.C A., 
125 F.2d 278, affirmed Arsenal Bldg. 
Corp. v. Walling, 62 S.Ct 1116, 316 
U.S. 517, 86 L Ed. 1638. 

(2) According to some decisions, 
however, the administrator Is not im¬ 
mune from liability for costs in such 
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an action.—Walling v. Crown Overall 
Mfg Co. CCA Ohio, 149 F 2d 162- 
Walling v. McCracken County Peach 
Growers Ass'n, D.CNI, 50 F.Supp. 
900. 

69. U S.—Walling v. McCracken 

County Peach Growers Ass’n, D.C. 
Ky . 60 F.Supp. 900. 

Waiver of sovereign, immunity 

Where sovereign Immunity from 
suit is waived with respect to a gov¬ 
ernmental instrumentality, all of the 
ordinary Incidents of suit attach, 
such as liability for interest, costs, 
and allowances.—Borough of Home¬ 
stead v. Defense Plant Corp., 52 A.2d 
581, 856 Pa. 600. 

60. U.S—Billings County, N. D, v. 
Federal Deposit Ins Corp., C.C.A.8, 
168 F 2d 462—R. F. C. v. J. G. Men- 
ihan Corp., C.C.A.N.Y, 111 F.2d 
940, affirmed 61 S.Ct 485. 312 U.S. 
81, 85 L.Ed. 595, conformed to, D. 

C. , 42 F Supp. 244. 

N.J —Federal Deposit Ins Corp. v. 
Corson Realty Co., 32 A.2d 174, 21 
N.J.Misc. 146. 

61. D.C.—Roberts v. U. S., 13 App. 

D. C. 38. affirmed 20 S.Ct. 376, 176 
U.S. 321, 44 L.Ed. 443 

62. US.—Love v. Royal 1. C.A.Minn., 
179 F.2d 5. 

63. US.—Asher v. U. S., DC.Cal., 
28 F.Supp. 893. 

64. U.S —U. S. v. Jardine, C.C.A.FUL, 
81 F.2d 747. 

65 C.J. p 1431 note 8. 

66. U.S.—Locke V. U. 8* D.C.Mich., 
1 F.RD. 4SL 
Equitable ooazidaratloms 
Under civil procedure rule author¬ 
izing court to direct that United 
States not recover costs even though 
it is prevailing party in a law action, 
such a direction should be made only 
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costs will not be assessed against him, 6 ® and a stat¬ 
ute allowing fees for an attorney does not entitle 
the government losing the case to attorney's fees. 67 
Ordinarily the United States may not recover costs 
of appeal. 66 

Actions under Federal Tort Claims Act . In suits 
under the Federal Tort Claims Act, costs may be 
recovered against the United States by the success¬ 
ful claimant, in accordance with the provisions of 
the statute, 66 but such costs may not include at¬ 
torneys* fees. 70 The court is authorized, however, 
to fix and allow attorneys 9 fees to claimant’s at¬ 
torneys not to exceed a specified amount, to be paid 
out of the judgment. 71 

§ 210. Damages 

Actions by and against the United States are gov¬ 
erned by the same general rules as actions between in¬ 
dividuals with respect to the amount of recovery and 
damages, but where congress by statute prescribes the 
measure of recovery on certain claims or classes of 
claims, recovery must be according to the statute. 
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Actions by and against the United States are gov¬ 
erned by the same general rules as actions between 
individuals, with respect to the amount of recovery 
and damages, 72 as for example actions on claims 
under the abandoned or captured property act 72 
or for the recovery for French spoliation; 74 but 
where congress by statute prescribes the measure 
of recovery on certain claims or classes of claims, 
recovery must be according to the statute. 76 If 
the government authorizes suit against it to recover 
damages caused by its acts, and subsequently but 
after suit brought, repeals the statute authorizing 
suit against it, the recovery in such suit is limited 
to the time during which the consent to sue existed, 
and cannot include damages sustained after the 
enactment of the repealing statute. 76 

The rule for the measure of damages for the 
temporary occupation of land by the United States 
government is the value of such temporary occu¬ 
pancy at the time of entry, as though the claimant 
had leased and the government had rented the prem¬ 
ises, 77 and the damages which may be recovered in 


where there are equitable considera¬ 
tions sufficiently strong: to overcome 
the general rule, which prevailed pri¬ 
or to adoption of civil procedure 
rules, that United States may recover 
costs when it is prevailing party in a 
law action, notwithstanding costs 
could not be recovered against the 
United States in the reverse situa¬ 
tion—Locke v. U. S., supra. 

66. U.S—U. S. v. Bethlehem Steel 
Corp., DC Pa, 26 FSupp 269. 

67. US —Bastrop State Bank A 
Trust Co v. U. S, DC La.. 7 F. 
Supp. 1006. 

68. US—U. S. v. Jardine, C.C.A. 
Fla. 81 F.2d 747. 

Oosts to neither party 

Where United States was success¬ 
ful on appeal from a decree award¬ 
ing damages for breach of contract 
to furnish maintenance and cure, the 
parties would be required to bear 
their respective costs on appeal—U. 
S. v. Loyola, CC.A.Cal., 161 F.2d 126 

69. US.—North Atlantic A Gulf S 
S Co. v. U. S., CANT.. 209 F.2d 
487. 

70. Attorney’s docket fee was not 
taxable as costs in action under Fed¬ 
eral Tort Claims Act—North Atlan¬ 
tic A Gulf S. S. Co. v. U. S., supra. 

7L U.S.—Van Wle v. U. S., D.C. 

Iowa. 77 F.Supp. 22. 

Matters considered In fixing fees 
U.S—vEtna Cas. & Sur. Co v. U. S., 
P. O. Dept., CJLNY.. 170 F.2d 469. 
affirmed 70 S.Ct. 207, 338 U.S 366. 
94 LEd. 171. 

Particular amounts held proper 

U.S.—Hampton ▼. U. S. # D.C.Nev., 121 

91 C J.S.—30 


FSupp 303—Cotant v U S., DC 
Idaho. 103 F.Supp 770—Folk v. U 
S. DCSC. 102 FSupp 736. re¬ 
versed on other grounds. C.A, U. 
S. v Folk. 199 F 2d 889—Hicks v. 
U. S, D.C.Fla. 98 FSupp 982- 
Bandy v. U. S , D.C Nev , 92 F Supp 
360—Burton v U S, D.C.Ala. t 90 
F.Supp 957—Lowe v. U. S. D C. 
Mo, 83 F.Supp. 128—Cerri v. U. 
S. f D C Cal., 80 F.Supp. 831—Bar¬ 
nett v U. S, DC Fla, 78 FSupp 
186—Van Wle v. U. S., DC Iowa, 
77 FSupp 22—Norton v. U. S.. D 
C.Tex, 74 F.Supp 278—Spell v. U. 

S., DC Fla., 72 F.Supp. 731. 

Docket fee 

Where judgment in action under 
Federal Tort Claims Act Included the 
allowable twenty per cent attorney’s 
fee and also a twenty dollar item 
as statutory docket fee, such docket 
fee was an attorney’s fee and would 
be excluded from taxation of allowa¬ 
ble costs.—McConville v. U. S., C.A. 
N.Y., 197 F2d 680, certiorari denied 
73 S.Ct 172, 344 U.S. 877, 97 L.Ed. 
679. 

Agreement of party 

In action under Federal Tort 
Claims Act, agreement of plaintiff 
and attorneys that plaintiff's attor¬ 
neys should receive ten per cent of 
recovery, except that in case of an 
appeal the maximum amount allowa¬ 
ble would be twenty per cent, with 
an attorney fee between the two if 
appeal were had without submission 
was proper—MacHale v. U S. f D.C. 
Wash , 81 F.Supp. 372. 

72. U S —U. S. ex rel. Marcus v. 
Hess, Pa.. 63 S.Ct. 379, 317 U.S. 
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637. 87 LEd 443, rehearing denied 
63 SCt. 756, 318 US 799, 87 L.Ed. 
1163—Deterding v U. S.. 69 F. 
Supp 214, 107 Ct Cl 656. 

65 C J p 1428 note 50. 

Interest as part of judgment see su¬ 
pra § 206. 

Damages in actions for breach of 
contract see supra §§ 101, 103. 

Attorney’s fees 

When attorney’s fees are made by 
agreement an element of damages, 
the United States which has waived 
immunity from suit may be liable 
therefor to same extent as a private 
party.—Standard Oil Co. of Cal v. U. 

S., DC.C&1, 69 F.Supp. 100, affirmed. 
CCA., 156 F.2d 312. 

Exemplary damages may be recov¬ 
ered by the federal government.— 
U. S. v. Taylor, CCA Ala., 35 F. 484. 

73. U.S.—Boyd v. U. S.. 9 Ct.Cl. 419. 
65 C.J. p 1428 note 51. 

74. U.S.—Hooper v. U. S, 22 Ct.Cl. 
408. 

65 C J. p 1428 note 52. 

75. US.—Forbes v. U. S. f 10 CtCl. 
248. 

65 C J. p 1428 note 55. 

76. U S.—Paine Lumber Co. v. U. 

S., C.CWis, 55 F. 854. 

77. U.S.—Waters v. U. S. t 4 CtCl. 
389 

65 C J. p 1429 note 61. 

Reasonable rental valve 

Under a lease of property to the 
government for one year and at its 
election thereafter for additional 
yearly periods “during the present 
states of war and during three years 
thereafter” where the government 
continued to occupy the property, a 
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an action of trespass ordinarily do not measure the 
compensation for such use and occupation. 78 The 
United States can be held liable for a penalty only 
where a statute expressly so provides. 78 Where 
the government’s agents illegally sold a person’s 
property and applied all the proceeds to the pay¬ 
ment of a fine illegally imposed on him, the measure 
of damages was not the value of the property but 
the money paid over to and held by the govern¬ 
ment. 80 

In a suit brought under the Federal Tort Claims 
Act, recovery may be had of all general and spe¬ 
cial damages incurred, 81 less the amount of gov¬ 


ernmental benefits otherwise received for the in¬ 
jury, 82 but punitive damages are not recoverable. 83 
A person damaged through negligence of the gov¬ 
ernment or its agents may in an action under the 
Federal Tort Claims Act recover no more than 
the amount previously demanded of the federal 
agency to which the claim was initially presented, 84 
except where the claim is based on newly discovered 
evidence, 85 but such limitation does not apply with 
respect to an independent claim not previously pre¬ 
sented to the federal agency, 80 or to a claim which 
was not susceptible of administrative adjustment 
and should not have been presented to the federal 
agency. 87 


reasonable rental value should be 
fixed and paid to the present holder 
of the title for the use and occupan¬ 
cy by the government from and after 
Dec. 31, 1949, as long as the govern¬ 
ment saw fit to continue use and oc¬ 
cupancy for the general welfare of 
the public.—U S. v. Seventy-Seven 
Acres of Land, More or Less. Located 
in Mobile County, Ala., DC.Ala., 88 
FSupp. 349. 

78. U S.—Pope v. U. S, 26 Ct.Cl 11. 
79 l U.S—Dasher v U. S.. DCN.Y, 
59 F.Supp 742. 

80. US.—Devlin v. U. S, 12 Ct.Cl. 
266. 

81. U S —State Road Dept of State 
of Fla. v. U. S, D.CFla.. 78 F 
Supp. 278. 

Beoovery for insurer 

Where insurer of motor truck, 
damaged by negligent operation of 


government vehicle, paid part of 
damage under subrogation agreement, 
government's liability under Federal 
Tort Claims Act was not limited to 
balance of monetary damage to own¬ 
ers of truck, but owners could main¬ 
tain action against United States for 
their own benefit and for benefit of 
the subrogated insurer for the entire 
damage.—Grace, to Use of Grangers 
Mut. Ins. Co. v. U. S., D C Md., 76 F. 
Supp 174. 

82. US—U S v. Gray, C A Colo., 
199 F 2d 239. 

Disability benefits 

In decreasing damage award under 
Federal Tort Claims Act to an injured 
serviceman by amount of governmen¬ 
tal disability benefits, court must 
treat the uncertainty of prospective 
disability payments, which results 
from government’s power to with¬ 
draw or decrease them, in same man¬ 


ner as it deals with other uncertain¬ 
ties in personal injury cases by using 
its best judgment after considering 
all circumstances—U. S. v. Brooks, 
C A N C , 176 F.2d 482. 

83. US —Wilscam v. U. S., D.CHa¬ 
waii, 76 F Supp. 581—Cascade 
County, Mont. v. U. S., DC.Mont, 
75 F.Supp 850 

96. US—Morgan v. U. S. D C.N Y. 
123 FSupp 794—Menclewicz v U 
S.. DCNT, 116 FSupp 847— 
Corkle v. U. S., DC SC., 94 FSupp 
908—Reardon v U S , D.C.Mass . 
87 F Supp 35—Siciliano v. U S . D 
C N.J . 85 F Supp. 726. 

85. Bxoeption held not applicable 
US—Morgan v. U. S., DC NY., 123 

F.Supp. 794 

86. US—Siciliano v. U. S, D C.N. 
J, 85 FSupp 726 

87. U.S.—Siciliano v. U. S. t supra 


466 



91 C.J.S. 


UNITED STATES COMMISSIONERS 

This Title includes commissioners of the circuit and district courts of the United States; appoint¬ 
ment, qualification, tenure, and removal of such commissioners; their jurisdiction and powers, and pro¬ 
ceedings before them in general, and their rights, duties, and liabilities. 

Hatton not to this TUI©, treated elsewhere to this work, see De©crtptlv©-W«rd Index 

Analysts 

§ 1. Origin, history, and nature—p 467 

2. Appointment, qualification, and tenure—p 468 

3. Powers, functions, and jurisdiction—p 468 

4. Fees and compensation—p 471 

See also descriptive word index in the back of this Volume 


§ 1. Origin, History, and Nature 

The office of United States Commissioner is a crea¬ 
ture of statute, and a commissioner is a judicial, or 
quasi-Judicial, officer exercising within narrow limits the 
functions of a United States Judge. 

The office of United States Commissioner, under 
that name, has existed only since 1896, but the stat¬ 
ute creating it did little more than change, in cer¬ 
tain particulars, an office previously existing under 
the name of commissioner of the circuit court, which 
had its origin in 1793, when the United States cir¬ 
cuit courts were authorized by statute to appoint 
persons learned in the law to take bail, and the 
persons so appointed assumed the title of “com¬ 
missioner.”* 1 

A United States commissioner is a judicial, 2 or 
quasi-judicial, 3 officer, and exercises within very 


narrow limits the functions of a United States 
judge. 4 He is an officer of the federal courts 5 to 
whom is committed some of the duties which must 
otherwise be performed by the court itself or the 
judge thereof, 6 and is, in short, an adjunct of the 
court, possessing independent, although subordi¬ 
nate, judicial powers of his own 7 In a narrower 
sense. United States commissioners are neither judg¬ 
es 8 nor courts, as discussed in Courts § 1; nor, 
it has been said, do they hold courts, 9 although at 
times acting m a judicial, 10 or quasi-judicial, 11 ca¬ 
pacity; nor do they possess the power of courts, 
except m so far as the acts of congress conferring 
certain authority and imposing certain duties on 
them specially confer it. 12 It has been said that 
they are, for many purposes, justices of the peace 
of the United States, 13 and that they are “inferior” 
officers, 14 and in Alaska they are federal, as dis- 


X. US—U S. V. Maresca, DCNT, 
266 F. 713. 

2. US—In re Wong Fock, DC Cal., 
81 F 558. 561. 

Hot quite a Judicial odloer 
US—U S. v. Harbin, D.C Miss , 27 
F.2d 892 

3. US.—Freeman v. U. S. t C.CA 
Wash. 160 F.2d 69—U. S v Har¬ 
bin, D C Miss., 27 F 2d 892—U S v. 
Zerbst. DCS.C., Ill FSupp. 807. 

4. U.S—In re Won* Fock. D.C.Cai, 
81 F. 558, 561. 

ft. U.S.—U. S. ▼. Goodhues. D.C.Md., 
53 F.2d 696. 

66 C.J. p 2 note 18. 

Oommissloasr of circuit oourt was 
an officer appointed by the court, and 
authorized by law to exercise im¬ 


portant judicial and ministerial func¬ 
tions in aid of the circuit and district 
courts m the administration of jus¬ 
tice.—In re Eaves, C C.N.C., 30 F. 21 
—12 C J. p 147 note 30. 

6. U S.—U. S. v. Berry, D C.Colo., 4 
F 779, 780, 2 McCrary 58. 

7. Alaska.—Ex parte Nelson, 8 Alas¬ 
ka 8 

66 C.J. p 2 note 15. 

8. US—In re Sing Tuck, C.C.N Y.. 
126 F. 386, reversed on other 
grounds 128 F 592, 63 CCA 199, 
reversed on other grounds 24 S.Ct. 
621, 194 US. 161, 48 L.Ed. 917. 

66 C J. p 2 note 16. 

ft. US —U. S. v. Tom Wah, DCN.Y., 
160 F. 207, affirmed 163 F. 1008, 90 
C.C A. 178. 

66 C.J p 2 note 17. 
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10. US.—Moreno v U S., 70 CtCl. 
758. 

66 C.J. p 2 note 18 

11. US —Freeman v. U. S., C.C.A. 
Wash, 160 F 2d 69 

Alaska.—Ex parte Nelson, 8 Alaska 

8 . 

66 C.J p 2 note 19. 

12. U.S—U S v Tom Wah, DC.N. 
Y„ 160 F. 207, affirmed 163 F. 1008, 
90 C C.A. 178. 

Inferior oourx 

In Alaska, court of commissioner 
and ex officio Justice of the peace is 
an inferior court.—Ex parte Oates, 8 
Alaska, 319. 

lft. U S.—U. S. t. Maresca, D.C.N.Y., 
266 F. 713. 

14. U.S—In re Sing Tuck, G.CN.Y., 
126 F. 886, reversed on other 
grounds, 128 F. 592, 63 C.C.A. 199, 
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tinguished from territorial, officers. 1 * 

§ 2. Appointment, Qualification, and Tenure 

United States commissioners may be appointed or 
removed by the federal district court. 

Under the statute, 28 U.S.C.A. § 631, the fed¬ 
eral district court has power to appoint commis¬ 
sioners, 16 and, under a statute so providing, no per¬ 
son who is related by affinity or consanguinity, 
within the degree of first cousin, to the judge may 
be appointed. 17 Commissioners, like other officers 
of the United States, must qualify by taking the 
prescribed oath of office; but a commissioner prop¬ 
erly appointed and discharging the duties of his 
office will be presumed to have been sworn. 18 

Removal. United States Commissioners are re¬ 
movable by the district court, 16 but no causes for 
removal have been affirmatively specified by con¬ 
gress. 20 As no special mode of procedure for re¬ 
moval is prescribed by statute, the precedents of 
the common law may properly be followed and any 
mode of procedure which gives the commissioner 
reasonable notice of the charges and full opportunity 
for explanation and defense is sufficient. 21 The 
power of removal must not be exercised capri¬ 
ciously or arbitrarily, 22 and every presumption of 
innocence allowed in a criminal case should be in¬ 
dulged. 23 The commissioner should have notice 


of the hearing to remove him and should have an 
opportunity to be heard and to present evidence in 
his defense. 24 An application for the removal of 
all the commissioners within the district on grounds 
of abuses existing among them may be denied with¬ 
out prejudice to applications to remove particular 
commissioners on charges. 26 

§ 3. Powers, Functions, and Jurisdiction 

a. In general 

b. Arresting, imprisoning, and bailing 

c. As examining magistrate 

d. Supervision and control 

a. In General 

United States commissioners may exercise the pow¬ 
ers and jurisdiction conferred on them. 

United States commissioners may exercise the 
powers conferred on them by law, 26 but, particularly 
where they are acting in a judicial or quasi-judicial 
capacity, they have no powers except those con¬ 
ferred on them by law. 27 When the plain language 
of the statute confers no authority to do a particular 
act such authority cannot be implied because it 
would aid m the exercise of the commissioner’s 
quasi-judicial function. 28 The commissioner’s func¬ 
tions are ordinarily confined to the preliminary stag¬ 
es of a case. 26 As to offenses against the United 


reversed on other grounds 24 S Ct. 
621, 194 US 161. 48 LEd. 917. 
Alaska—-Ex parte Nelson. 8 Alaska 
8 . 

66 C J. p 2 note 22. 

15. Alaska.—Wickersham v. Smith. 
7 Alaska 622. 

16. Domestic relations commissioner 

D.C.—Bussius v. Bussius. D.C.. 38 F. 
Supp. 871. 

Wader former statutes, "commis¬ 
sioners of the circuit courts” were 
appointed by the circuit courts, and 
commissioners appointed by a dis¬ 
trict court having circuit court pow¬ 
ers and continued in office by a cir¬ 
cuit court subsequently created, al¬ 
though without reappointment, were 
commissioners de facto of the cir¬ 
cuit court.—Starr v. U. S., AppDC., 
17 S.Ct. 223, 164 U.S. 627. 41 L.Ed. 
577. 

17. Judge’s nephew held Ineligible 

U.S.—Austin v. U. S., 58 CtCl. 232. 
Voiding of two offioee 

Prior to a statute prohibiting it, 
there was no legal objection to the 
same person holding the offices of 
clerk and commissioner of a federal 
court—U. S. v. McCandless, Ct.Cl., 
13 S.Ct. 465, 147 US. 692, 37 LEd. 
334—66 C.J. p 2 note 24. 

18. U.S.—Hoyt v. Hammekin, Tex., 
14 How. 346. 14 L.Ed 449. 


19. Consolidation of precincts 
Where the judge abolished a pre¬ 
cinct and ordered that the territory 
embraced therein should become a 
part of another precinct, and where 
the judge accepted the resignation of 
the commissioner of the former pre¬ 
cinct, the effect of the order was to 
extend the limits of the remaining 
precinct, to constitute the commis¬ 
sioner thereof the successor in office 
of the former commissioner, and to 
transfer to him all the pending pro¬ 
bate cases, with power to proceed 
therein —Cheney v. Alaska Treadwell 
Gold Min. Co.. Alaska, 148 F. 808, 
78 C C.A 498, certiorari denied 27 
SCt. 795. 206 U.S. 563, 51 LEd. 1189. 
80. U S.—Reagan v. U. S., Ct.Cl, 21 
SCt. 842, 182 US. 419. 45 LEd. 
1162. 

2L US —In re Eaves, C.CN.C* 30 
F. 21. 

66 C.J. p 3 note 37. 

22. U.S.—In re Eaves, supra. 

22. U.S.—In re Eaves, supra. 

24. U.S.—In re Commissioners of 
Circuit Court, C.C.N.C., 65 F. 314. 

66 C.J. p 3 note 40. 

25. US —In re Commissioners of 
Circuit Court, supra. 

26. U S —Castner v. Pocahontas Col¬ 
lieries Co. C.C.Va., 117 F. 184. 
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p Powers enumerated 

U S —Go-Bart Importing Co. v. U. S. 
N.T., 51 S.Ct. 153, 282 US 344. 75 
LEd 374. 

66 C.J. p 3 note 46. 

27. Alaska.—Schofield v. Powell, 6 
Alaska 373. 

No power to vacate Judgments 

Alaska.—Schofield v. Powell, supra. 

28. Subpoena 

Commissioner was without author¬ 
ity to subpoena a witness on an ap¬ 
plication for a search warrant —In re 
Pacific Telephone & Telegraph Co, 
D.C.Cal., 38 F 2d 833. 

29. U.S.—U. S. v. Napela, D.C.N.Y., 
28 F.2d 898. 

Pretrial praetioe 

Federal District Court for District 
of Columbia has authority to appoint 
domestic relations commissioner with 
duty of making a pretrial effort, in 
cases involving question of tempora¬ 
ry custody of child or of amount of 
temporary maintenance, to eliminate 
questions on which there is no neces¬ 
sity of taking evidence, without pre¬ 
cluding any party from having ques¬ 
tion determined by court upon sworn 
evidence when such party wishes to 
offer such evidence or to cross-exam¬ 
ine witnesses offered by adverse par¬ 
ty.—Bussius v. Bussius, D.C.D.G* 38 
F.Supp. 87L 
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States he has the same authority as justices of the 
peace in state cases. 30 His powers and duties are 
coextensive with the limits of the judicial district 
in which he is appointed; 31 and when the com¬ 
missioner of a precinct is absent from his pre¬ 
cinct, or through other cause he is prevented from 
acting, or is under a disability which prevents 
him from acting, the judge of the district court 
may assign or direct a commissioner from another 
or adjoining precinct to act in his place. 32 

Affidavits. The power to take affidavits required 
in any civil case includes the verification of a 
pleading. 33 

Arrest on civil process. United States commis¬ 
sioners have jurisdiction of proceedings for the 
arrest of a judgment debtor on an execution of a 
federal court. 34 

Discharge of poor convicts. In the District of 
Columbia it has been held that the power to dis¬ 
charge poor convicts from imprisonment for nonpay¬ 
ment of a fine cannot be exercised with respect to 
offenses under the local penal law or sentences of 
the police court. 35 

Elective franchise and ciznl rights. All United 
States commissioners have been held to have power 
to appoint persons to execute process under the 
laws relating to crimes against the elective fran¬ 
chise and the civil rights of citizens 36 

Process against vessels. Under the federal stat¬ 
ute, 46 U.S.C.A. § 603, providing for summoning 
of masters to show cause why process should not 
issue against their vessels, this power may be ex¬ 
ercised by a commissioner although the vessel is 
moored within three miles of the district judge’s 
residence if the judge is absent therefrom. 37 

Public lands. It has been held to be the duty of 
United States commissioners to receive fees and 


commissions on applications by land entrymen and 
transmit them to the register and receiver. 33 A 
commissioner has no authority to administer an 
oath to a deputy surveyor and to take and certify 
his affidavits with respect to the manner in which 
he has fulfilled a contract for surveying, to be used 
in procuring pay for such services. 39 

Search warrants. The ascertainment of probable 
cause for the issuance of a search warrant should 
be exercised by United States commissioners in 
conformity with state statutes in the absence of a 
federal statute in conflict therewith. 40 A United 
States commissioner has no authority to subpoena 
witnesses m aid of an application for a search war¬ 
rant when a state committing magistrate has no 
such authority. 41 

Special powers in certain territories. Under the 
federal statute, 48 U.S.C.A. § 108, commissioners 
in Alaska have the powers and duties of justices 
of the peace, 42 and have jurisdiction, m the first 
instance, subject to the supervision of the district 
judge, in all testamentary and probate matters; 43 
but such jurisdiction is wholly statutory, and it 
must affirmatively appear that there has been a 
compliance with the provisions of the statute. 44 
In the former Indian Territory, United States com¬ 
missioners had the same jurisdiction as justices of 
the peace in Arkansas. 45 In Oklahoma prior to 
statehood a commissioner could hold a preliminary 
examination of a person charged with an offense 
under the local laws. 46 

b. Arresting, Imprisoning, and Bailing 

In exercising their powers with respect to arresting, 
imprisoning, and bailing offenders against the United 
States, commissioners follow the usual legal methods 
of the states m which they sit. 

United States commissioners have the power to 
arrest, imprison, or bail for an offense against the 


30. Puerto Rico—Bigelow v. Porto 
Rico Planters Co, 7 Puerto Rico 
Fed. 386. 

31. US—U S. ▼. Harden, DC.N.C. 
10 F. 802. 

Alaska.—Ex parte Nelson, I Alaska 
8 

32 . Alaska —Ex parte Nelson, supra 

33. Puerto Rico —Bigelow ▼. Porto 
Rico Planters Co, 7 Puerto Rico 
Fed 386 

3t U.S.—Hays v. Canada, A. & P 
S. S. Co.. Mass.. 184 F. 821, 108 C. 
C.A. 175. 

36 C.J. p 5 note 88. 

38. D.C.—U. & ▼. Mills, 11 AppD.C. 
500. 


36. US—In re Upchurch, C.C.N.C., 
38 F 25. 

66 C J. p 5 note 90. 

37. U S —The Jefferson Borden, D C. 
Del, 6 F. 301. 

38. U S.—Stallings v. Splaln, App D 
C. 40 S Ct 537. 253 U.S. 339, 64 L. 
Ed. 940. 

66 C J. p 5 note 94. 

30. U S —U. S. v Reilly, Cal, 9 S.Ct. 
664, 131 U.S. 58. 33 L, Ed 75. 

40. US—U S ▼. Maresca, D.C.N. 
y. f 266 F. 713 

66 C.J. p 5 note 97. 

41. U S.—In re Pacific Telephone & 
Telegraph Co., D.C.Cal., 38 F.2d 
833. 


42. U.S.—Bennett v. Forrest, D.C. 
Alaska, 69 F. 421. 

66 C.J p 5 note 1. 

43. US —Ex parte Emma, D.C.Alae- 
ka, 43 F. 211. 

4i US —Tuppela ▼. Chichagoff Min¬ 
ing Co, CC.A.Alaska. 267 F. 7B3, 
certiorari denied Chicagoff Mining 
Co. v. Tuppela, 41 S.Ct. 61, 254 U.S. 
648. 65 L Ed 456. 

66 C.J p 5 note 3. 

45. US.—American Express Co. v. 
Lankford, Ind.T., 93 F. 380, 35 C.CL 
A. 353. 

66 C.J. p 5 note 4. 

46. US-U. S. v. Nix, Ct.Cl, 23 S. 
Ct. 495, 180 U.S. 199. 47 LEd. 776. 

Okl.—Ex parte v. Haly. 35 P. 514, 1 
Okl 12. 
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United States, 47 and in exercising these powers 
United States commissioners follow the usual legal 
methods of the states in which they sit. 48 A com¬ 
missioner may issue a warrant for the arrest of a 
person charged with the commission of an extradita¬ 
ble offense in a foreign country. 49 The commis¬ 
sioner has the authority given by state statutes to 
commit defendants to county jails. 50 In exercising 
such power, the mittimus should be directed to the 
marshal commanding him to convey the prisoner 
into the custody of the jailer and commanding the 
jailer to receive the prisoner and keep him in cus¬ 
tody until discharged, 51 and the marshal should 
deliver a copy of the mittimus to the jailer and re¬ 
turn the original warrant with due entry of service 
to the proper officer. 52 It is not necessary that 
defendants arrested under the same warrant should 
be committed jointly, 53 and when the accused per¬ 
son is committed pending a hearing and the hearing 
is continued another temporary commitment is 
unnecessary. 54 Irregularities in the signature to 
a warrant and in its recitals as to the commission¬ 
er’s official character have been held not to in¬ 
validate it. 55 

C. As Examining Magistrate 

United States Commissioners are Invested with the 
powers of an examining magistrate. 

A United States commissioner is invested with 
the powers of an examining magistrate. 56 The 
powers exercised by a commissioner in the ex¬ 
amination of a person charged with an offense are 
those common to all examining magistrates. 57 His 


duties relate only to the detention of accused for 
further trial and he does not finally determine any 
question as to guilt or innocence. 58 His only power 
is to determine whether there is probable cause to 
believe that an offense was committed, 59 and to au¬ 
thorize him to commit, he need not be convinced 
of the guilt of the accused; but the proof should 
be such as to afford good reason to believe that the 
offense was committed and that it was committed 
by the accused; otherwise he should discharge. 60 
His jurisdiction is that of a committing officer 
and does not extend to anything done before the 
district court. 61 The powers of a commissioner 
as an examining magistrate are to be exercised in 
conformity with the usual mode of process in the 
particular state. 62 The commissioner has power to 
issue subpoenas for witnesses when state magistrates 
have that power. 63 The functions of a United 
States commissioner on a hearing following the 
arrest of one indicted in another district are prac¬ 
tically those of an examining magistrate, 64 and 
the legal sufficiency of the indictment cannot be 
questioned. 65 

d. Supervision and Control 

While the commissioners* duties are prescribed by 
law f and while they are, to a certain extent, independent 
in the exercise of their statutory and Judicial action, they 
are subject to the supervisory control of the appointing 
court, and their decisions are subject to review by the 
appointing court. 

While commissioners’ duties arc prescribed by law, 
and while they are, to a certain extent, independent 
in their statutory and judicial action, there is no law 
providing how their duties shall be performed, 66 


47- U S.—Castner v. Pocahontas Col¬ 
lieries Co. CC.Va, 117 F 184. 

Power of United States commission¬ 
ers to admit to bail see Bail 8 39 b 
(4). 

Contempt 

(1) Contempt of federal court was 
an offense against the United States. 
—Castner v. Pocahontas Collieries, 
supra—13 CJ. p 50 note 80 

(2) Power of commissioner to pun¬ 
ish for contempt see Contempt 8 50. 
Similarity to Jnsttoes 

Commissioners have powers in the 
United States cases similar to those 
of Justices of the peace in state cas¬ 
es.—U. S. v. Harden, D.C.N.C., 10 F. 
802. 4 Hughes 455 

48- U.S.—U. S. v. Maresca, D.C.N.T., 
266 F. 713. 

66 C.J. p 4 note 62. 

49. US.—In re Mlneau, C.C.Vt., 45 
F. 188. 

66 C.J. P 4 note 65. 

60. U.S.—U. S. v. Harden, D.C.N.C., 
10 F. 802, 4 Hughes 455. 


51. U S —U. S. v. Harden, supra. 

52. US —U. S. v. Harden, supra 

53. US—McGourin v. U. S, D C 
Fla, 102 F 553, modified on other 
grounds 106 F. 288, 45 C C.A 291. 

54. US —McGourin v. U S , supra. 

55. U.S.—Starr v. U. S.. Ark., 17 S. 
Ct. 223, 164 U S 627, 41 L.Ed. 577. 

66 C J. p 4 note 75 

56. Puerto Rico —U S. v. Cutler, 1 
Puerto Rico Fed 407. 

12 C.J. p 147 note 30 [a]. 

Power to hold preliminary exam¬ 
inations may be exercised by United 
States Commissioners —Pereles v 
Weil, DCWis, 157 F. 419. appeal dis¬ 
missed 179 F 1022, 102 C.C.A. 667— 
16 C.J. p 320 note 34. 

57. U S —Ex parte Jones, C.C.Ala, 
96 F. 200. 

66 C.J. p 4 note 77. 

5a U.S—U S. v. Cutler, 1 Puerto 
Rico Fed 407. 

59. U.S.—U. S. v. Zerbst, DC.SC, 
111 F Supp. 807—U. S. v. Hughes, 
D.C.S.C., 70 F. 972. I 
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Bxhanstion of jurisdiction 

After commissioner has issued his 
order for arrest and commitment of 
person complained of. proceeding be¬ 
fore him is ended and his jurisdic¬ 
tion is exhausted —Freeman v. U S., 
C C.A Wash , 160 F 2d 69 
6a US—Ex parte Jones, CCAla., 
96 F. 200. 

61. Puerto Rico —U S. v. Bosch, 10 
Puerto Rico Fed 434. 

66 C J p 4 note 81 

6a US-U. S. v. Beavers, DC.N.Y., 
125 F. 778 

63. U S —U. S. v. Beavers, supra 
Requirement that commissioner pro¬ 
ceed according to state law see 
Federal Courts 8 110. 

64. US—U. S. v. Mathues, D.CPa., 
284 F. 368. 

65. U.S.—U. S. v. Mathues, supra. 

66. U.S.—U. S. v. Allred, Ct.Cl.. 15 
SCt. 231, 115 U.S. 591, 39 LEd. 
273—U. S. v. Harden, D.C.N.C., 10 
F. 802. 
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and they arc, to a degree, subject to the supervisory 
control of the court appointing them. 67 It has 
been held that, as far as relates to their administra¬ 
tive action, they are subject to the orders and di¬ 
rections of the court; 66 that in issuing a warrant 
and holding defendants to bail 69 or when acting as 
an examining magistrate, 70 a commissioner is sub¬ 
ject to the control of the court and the court can 
assume control of the proceedings; and that, to 
protect persons from oppressive or unlawful treat¬ 
ment the court may, by summary rule, exercise con¬ 
trol over search warrant proceedings. 71 The com¬ 
missioner may be compelled by order of the court 
which appointed him to keep a docket, 72 but when 
the order is silent as to inspection, and the com¬ 
missioner has been denied compensation for keep¬ 
ing the docket, he is not bound to permit inspection 
thereof. 73 The district attorney cannot control the 
actions of the commissioner to prevent preliminary 
consideration of a case. 74 

§ 4. Fees and Compensation 
a. In general 
b Audit and accounting 

a. In General 

United States Commissioners are compensated in the 
form of fees. 

Under the federal statute, 28 U.S.C.A. § 633, 
United States commissioners receive their compen¬ 
sation in the form of prescribed fees, 75 and a leg¬ 
islative intent that they be permitted to retain fees 
other than those named cannot be inferred either 
from an express retention of certain provisions re¬ 
lating to the payment of such fees by the secretary 


of state or from subsequent appropriations by con¬ 
gress for the payment for such services. 76 A per¬ 
son whose appointment as commissioner is void be¬ 
cause prohibited by statute is not entitled to com¬ 
pensation as a de facto officer. 77 Commissioners 
who render services to individuals outside the line 
of their official duty are not precluded from making 
a charge therefor, if kept separate and distinct from 
their charges for official services. 78 

Fees for particular services . A United States 
commissioner is entitled to the fees prescribed by 
statute for the performance of particular serv¬ 
ice. 79 A commissioner is entitled to his statutory 
fee for taking and certifying depositions to file in 
civil cases, 80 and for performing such service he is 
not entitled to the per diem compensation prescribed 
for attending a reference. 81 He is not entitled to 
compensation for reports of testimony in examina¬ 
tions before him, made in response to a circular let¬ 
ter of request from a district attorney, where there 
is no law requiring such reports, 82 or to fees for 
making a report of testimony of witnesses in cases 
to the district attorney, 83 or to fees for the prepara¬ 
tion of affidavits to facilitate the discharge of the 
duties of the district attorney, that being no part 
of the commissioner's duties, 84 and a United States 
commissioner will not be allowed charges for serv¬ 
ices which clerks may perform, but which commis¬ 
sioners are not required to perform. 85 A commis¬ 
sioner is entitled to a per diem for services per¬ 
formed as such, although he performed services 
as clerk, and received compensation therefor, on 
the same day. 86 


67. US—U S. v. Zerbst, D.C.S.C., 
111 F Supp 807. 

66 C.J. P 6 note 7. 

Mifllng of probable oatue 

District court had Jurisdiction and 
would, on basis of the extraordinary 
circumstances presented, review find¬ 
ing: of commissioner that there was 
probable cause for holding 1 a county 
police officer for grand jury on charge 
of aiding and abetting the unlawful 
removal or concealment of spirits in 
violation of Internal Revenue Code 
—U. S. v. Zerbst. supra. 

< 68 . US—U S ▼. Allred, Ct.Cl, 16 
SCt. 231, 156 U.S. 591. 39 L Ed. 
273. 

« 9 . u.S—Go-Bart Importing Co. v. 
U. S.. NY. 61 S.Ct 153. 282 U.S 
344. 75 L.Ed 374. 

66 C.J. p 6 note 9. 

■TO. US.—U. S ▼. Berry, D.C.C 0 I 0 .. 
4 F. 779, 2 McCrary 58. 

• 71 . U.S.—In re Film and Pictorial 


Representation of Dempsey-Tunney 
Fight, DCGa, 22 F 2d 837. 

72. US—In re Rand, C.C Me., 18 F. 
99 

73. US—In re Rand, supra. 

74. Puerto Rico.—U. S. v. Cutler, 1 
Puerto Rico Fed 407. 

66 C J. p 6 note 14. 

75. Operation, of statute 

The set of fees prescribed by the 
act of 1896 applied only to the new 
set of commissioners appointed July 
1, 1897, or thereafter; and the old 
fee bill applied to commissioners up 
to that time —McGourin v. U. S., D C. 
Fla., 102 F. 553, modified on other 
grounds 106 F 288, 45 CCA. 291 

76. US—Howe ▼. U. S., 42 Ct Cl 
35. 

66 C.J p 6 note 17. 

77. U.S.—Austill v. U. S., 68 CtCl. 
232. 

78. U S.—In re James, D.GMont., 
195 F. 981. 


79. U.S.—McCafferty v U S, 26 Ct. 
Cl 1—Stafford v. U. S. 25 CtCl. 
280 

66 C.J p 7 note 29, note 33—p 10 note 

2 . 

8a U.S—U. S. y. Julian, CtCl., 16 
SCt 801, 162 US 324, 40 LEd 
984. 

66 C J. p 6 note 23. 

81. Hawaii—Pacific Mail Steamship 
Co. v. The Pacific, 3 Hawaii Fed. 
64. 

82. US—Gilbert v. U. S., 23 Ct.CL 
218. 

66 C.J. p 7 note 25. 

83. US —Faucett v. U. S., 26 Ct Cl. 
154—Gilbert v. U S., 23 Ct Cl. 218. 

84. U.S.—Ravesies v. U. S., 23 Ct.Cl. 
299. 

85. U.S —Davies v. U. S., 23 Ct-Cl. 
468. 

86 . US —Marvin v. U. S, C.C.Conn , 
44 F 405, appeal dismissed 13 S Ct. 
1053, 149 U.S. 789, 37 L*.Ed. 961. 
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Actions for fees or compensation. The six years’ 
statute of limitations, barring the right of a cir¬ 
cuit court commissioner to bring suit in the court 
of claims for docket fees, begins to run from the 
time when the right to the fees accrued, not from 
the end of the fiscal year. 87 The United States 
district court formerly had jurisdiction of an ac¬ 
tion on a commissioner’s claim for fees, subject to 
an exception of claims which had been rejected 
by any department authorized to hear and determine 
them. 88 

b. Audit and Accounting 

The statute does not require that the commlssloner’e 
account be approved by the court, but, in order to main¬ 
tain a suit for fees, the commissioner must present, to 
be acted on v an account to the general accounting office. 

Under the federal statute, 28 U.S.C.A. § 636, the 
court is not required to approve the accounts of a 
commissioner. 89 The earlier statute provided for 
such approval, and the approval of the account by 
the court was prima facie evidence of its correct¬ 


ness. 90 Formerly a commissioner’s right to sue for 
fees was not dependent on his having presented 
his claim to the treasury department; 91 but now, 
under the statute, 28 U.S.C.A. § 2501, no suit can 
be maintained for fees until an account therefor 
has been presented to, and acted on, in the general 
accounting office; 92 and under the former statute 
the appropriate accounting officer at Washington 
had the nght to revise the account after it had 
been approved by the judges of the United States 
courts, and to decide on its validity, the judges 
having acted on such accounts only in a ministerial 
capacity, and congress having by express statute 
given this power to the accounting officers of the 
treasury. 93 The accounting officer, now the comp¬ 
troller general, before passing the account for fees 
of a commissioner of the district court, cannot re¬ 
quire of him reasons for acts which involve the ex¬ 
ercise of the commissioner’s judicial discretion. 94 
The commissioner may be estopped by his accept¬ 
ance of payment without objection to demand a 
larger amount. 95 


87. U.S—Patterson v. U. S.. 21 Ct 
Cl. 322. 

88. US—U S v. Hand, Me. 53 F 
348. 3 C.C A 656 

66 C.J. p 10 note 14. 

89. U.S.—Moreno v. U. S, 88 Ct Cl 
268. 

9a U.S.—U. S v Jones. Ct Cl. 10 S 
Ct. 615, 134 U.S 483. 33 L, Ed 1007. 
66 C. J. p 10 note 5. 


91. US-U. S v Knox, Ct Cl. 9 S. 
Ct 63. 128 U S 230, 32 L. Ed. 465 

66 C J p 10 note 6 

92. U 8 —Marvin v. U. S.. D C Conn . 
114 F 225 

93. US-U. 8. v. Ralston. CCVa.. 
17 F 895. 

Where commissioner’* aoootmt was 
suspended at the treasury for explan¬ 
ation, and none was given, the court 


would not exercise jurisdiction —Al¬ 
len v U S. 40 Ct Cl 170 al rmed 27 
SCt. 321. 204 US 5S1, 51 L, Ed 634 

94. US.—Moreno v. U. S.. 70 Ct Cl. 
758 

66 C J p 10 note 11. 

95. US—Howe v. U. S, 43 CtCl. 
175 

66 C.J. p 10 note 12. 
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UNITED STATES MARSHALS 

This Title includes the marshals of the United States; their appointment, qualification, and tenure 
of office; and rights, powers, duties, and liabilities of United States marshals, their deputies and as- 
sistants m general. 

Matter* not la this Title, treated elsewhere la this work, see Descriptive-Word Mss 

Analysts 

{ 1. Definition—p 473 

2. Appointment, qualification, and tenure—p 473 

3. - Marshals—p 473 

4. -Deputies and assistants—p 474 

5. Compensation, fees, and reimbursement for expenditures—p 475 

6* - Right and rate in general—p 475 

7. - Service or execution of writs and process—p 476 

8. - Services m criminal proceedings—p 477 

- Distributing and serving venires and selecting and summoning jurors— 

p 479 

10. - Commissions on money collected or paid—p 479 

11* - Attendance at court or before commissioner—p479 

12. -Mileage and traveling expenses—p 480 

13. - Reimbursement for expenses and disbursements—p 481 

14. -Auditing and accounting—p 482 

15. -Liability for compensation and recovery thereof—p 482 

16. Powers—p 482 

17. Duties—p 483 

18. Liabilities—p 484 

19. -For official acts or misconduct in general—p 484 

20. - Enforcement of liability—p 486 

21. - On official bonds—p 487 

22. Indemnity to marshal—p 489 

23. Criminal responsibility—p 489 

See also descriptive word index in the back of this Volume 


§ 1. Definition 

A United States marshal is a ministerial officer whose 
duties are similar to those of a sheriff. 

A United States marshal is a ministerial officer, 1 
whose duties are similar to those of a sheriff. 2 

§ 2. Appointment, Qualification, and Tenure 

The appointment, qualification, and tenure of 
United States marshals and their deputies and as¬ 
sistants are discussed infra §§ 3,4. 

Examine Pocket Parts for later cases. 


§ 3. -Marshals 

a. Appointment and qualification 

b. Removal and filling vacancies 

a. Appointment and Qualification 

United States marshals are appointed by the presi¬ 
dent with the advice and oonsent of the senate for the 
term of years provided by law; they are required to take 
the statutory oath of office, and to give a bond. 

United States marshals are appointed by the pres¬ 
ident with the advice and consent of the senate, 
for the term of years provided by law. The ap¬ 
pointee must take the oath prescribed by statute 
before he enters on the duties of his office, 8 and 

1 3. TJ.S.—U. S. v. Arkansas Bank, C.C. 
Ark., 24 F.Caa.No.14.515, Hnmpst. 
460, 


2. Dak.—U. S. v. Beebe, 11 N.W. 606, , 2. Dak—U. S. v. Beebe, supra. 
S07, 2 Dak. 292. ~6 C.J. p 13 note 3. 
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must give bond as required by statute for the faith¬ 
ful performance of the duties of the office by him¬ 
self and his deputies 4 A bond which does not cor¬ 
rectly describe the office, or comply with the stat¬ 
ute, is insufficient. 6 The district court judge of 
the district for which a marshal is appointed must 
approve the bond as required by law, but the func¬ 
tion of the district judge in this respect is not a ju¬ 
dicial one and he cannot pass on the validity of the 
appointment. 6 So, too, on a collateral attack on 
the appointment, the court will not consider the 
question whether the president appointing him was 
properly elected. 7 A marshal having shown his 
commission, and also his recognition by the fed¬ 
eral courts, as marshal, a state court will presume 
that he has in all other respects conformed to the 
law, as far as conformity is essential to the offering 
of his commission in evidence. 8 

b. Removal and Filling Vacancies 

A marshal may be removed by the president, who 
may also fill vacancies In the office which happen during 
the recess of the senate. 

A marshal may be removed by the president, 9 
who may, under the Constitution, also fill vacancies 
in the office, which happen during the recess of the 
senate, and it seems that he may do so, even though 
the vacancy happens during a session of the senate, 
if it continues to exist during the subsequent re¬ 
cess. 10 Where the president has removed a mar¬ 
shal the court will presume that the executive acted 
within the constitutional power and will recognize 
the new appointee. 11 

The removal of a marshal from office may be ei¬ 
ther express, that is, by a notification by order of 
the president that he is removed, or implied, by 
the appointment of another person to the same of¬ 
fice 12 In the former case the removal is complete 


on the reception of the notice; 18 but in the latter 
the removal of the old marshal does not take effect 
immediately on the appointment of his successor, 
although it has been held that as soon as the lat¬ 
ter has received his commission from the president 
and taken the oath of office and given the required 
bond the former incumbent is superseded and his 
removal complete, 14 and that notice to the former 
incumbent is not necessary to effect such removal. 16 

§ 4. -Deputies and Assistants 

Under statutory provisions, the marshal may appoint 
deputy marshals and clerical assistants; where, under 
the laws of the state, a sheriff may appoint a person to 
perform a special service, the marshal has the same 
authority. 

Under the statute so providing, the attorney gen¬ 
eral may authonze the marshal to appoint deputies 
and clerical assistants, who are subject to removal 
by the marshal pursuant to civil service regulations, 
but under prior statutes deputy marshals and field 
deputy marshals were employees of the marshal and 
not of the United States, 16 and he could remove his 
deputies, 17 in his individual discretion, 18 without 
notice or hearing. 19 In accordance with the gen¬ 
eral rule, as discussed m Officers § 139, appointment 
and service as deputy marshal make one an officer 
de facto, although he did not take the oath of of¬ 
fice, 20 or although the clerk who administered the 
oath was not empowered to do so. 21 

Appointment to perform special service. Where, 
under the laws of the state, a sheriff may appoint 
a person to perform a special service, a marshal 
has the same authority under a provision that 
marshals shall have the same power m executing the 
laws of the United States as sheriffs in such states 
may have m executing the laws thereof. 22 A fed¬ 
eral statute authorizing appointment of deputy mar¬ 
shals has been held not to disable the marshal from 


4t U.S.—U. 8. v. Arkansas Bank, su¬ 
pra. 

5- U.S.—Jackson v. Simon ton, D C, 
13 FCas No 7,147, 4 Cranch C.C. 
255. 

66 C.J. p 13 note 11 

8. US —In re Yancey. C.C.Tenn., 28 
F. 445. 

7. US—Peyton v Brent. D.C., 19 F 
Cas No 11,056, 3 Cranch C C. 424. 

66 C J p 13 note 16. 

8. Pa.—Killatrick v. Frost, 2 Grant 
168. 

8. U.S —U. S. v. Arkansas Bank, C C 
Ark, 24 F.CasNo.14,515, Hempst 
460. 

66 C.J. p 14 note 18. 

10. US —In re Yancey, C.C.Tenn., 28 
F. 445. 

66 C.J. p 14 note 20. 


111. US—In re O’Neal, CCAla, 67 
F 293—In re Yancey, C.C.Tenn, 28 

I F 445. 

12. U S.—Bowerbank v. Morris, C.C 
Pa, 3 FCas No 1,726. Wall Sr 118 
—U S v Arkansas Bank, C.C Ark., 
24 FCas No 14,515, Hempst 460 

13. U S.—U. S. v. Arkansas Bank, 
supra. 

14. U S.—U. S. v. Arkansas Bank, 
supra 

15. U S —U. S v. Arkansas Bank, 
supra 

66 C J. p 14 note 25. 

18. US —Dismuke v. U. S., Ga, 66 
SCt. 400, 297 US. 167, 80 L Ed 
561, rehearing denied 56 S Ct 594, 
297 US 728, 80 L Ed. 1011—Doug¬ 
las v. Wallace, NC, 16 S.Ct. 485, 
161 U.S. 346, 40 L Ed. 727. 
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Validity of appointment of special 
deputy marshal for elections of mem¬ 
bers of congress —Hawkins v Thom¬ 
as. 29 NE. 157, 3 Ind App. 399—66 
C J. p 14 note 26 [a] (1). 

17. U.S —Flemming v. Stahl, C.C. 
Ark., 83 F. 940 

66 C J p 14 note 29 

18. U S —U. S v Lapp. Ohio, 244 F. 
377, 157 CCA. 3 

66 C.J p 14 note 30 

19. U S —U. S v. Lapp, supra. 

20. U.S—De Jan v I)e Jan, C.C.A. 
Canal Zone. IK F 2d 690 

21. US—Wright v U. S, Tex., 15 
SCt 819, 168 US 232. 39 L Ed 
963. 

22. US—The E W. Gorgas, D.C.N. 
Y, 8 FCas No 4.585, 10 Ben. 460. 

66 C.J. p 14 note 36. 
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employing a private citizen to perform services 
for him in aid of his official duties. 23 It has also 
been held that a marshal may appoint a person to 
serve process even though the sheriff has no such 
power under the laws of the state, 24 and that he is 
not deprived of such power by an admiralty rule 
providing for service of process by the marshal or 
a deputy, or by a person appointed by the court. 25 

A marshal of the district in which a criminal is 
arrested may deputize the marshal of the district 
where the crime was committed to execute a war¬ 
rant of removal. 26 A person appointed by a United 
States marshal for a special service is an officer de 
facto, although he may not have taken the oath 
of office as required by statute 27 

In the Canal Zone, the marshal is given no power 
to appoint deputies, 28 but by statute providing for 
appointments in the Canal Zone by the president, or 
by his authority, and an executive order authorizing 
the governor to make appointments, with certain 
exceptions, the Governor of the Canal Zone may ap¬ 
point deputy marshals, 29 and may discharge them 
for cause, 30 even though the deputy is in the classi¬ 
fied civil service of the Canal Zone. 31 Failure or 
refusal to obey orders of the court is sufficient cause 
for removal, 32 even though the marshal forbade 
compliance with such orders. 33 When the removed 
deputy excludes his successor from the quarters 
assigned for official use, an action to oust him is 
maintainable, 34 under statutes authorizing an ac¬ 
tion against a person who usurps or unlawfully holds 
a public office, by the person claiming to be entitled 
thereto. 

§ 5. Compensation, Fees, and Reimburse¬ 
ment for Expenditures 

The compensation and fees of United States 
marshals for particular functions, as well as their 


right to reimbursement for expenses, are discussed 
infra §§ 6-15. 

Examine Pocket Parts for later cases. 

§ 6. -Right and Rate in General 

The fees of the marshal, which are regulated by 
statute, are paid over to the treasury of the United States; 
he receives a salary, the amount of which Is determined 
by the attorney general. 

The fees of United States marshals are regulated 
by statutory provisions, and their compensation was 
formerly collected by the marshal retaining the 
amount thereof out of fees collected by him, 36 but 
under current statutory provisions all fees collected 
are to be paid over to the treasury of the United 
States and the marshals and their deputies paid 
regular salaries determined by the attorney gen¬ 
eral, the government thus taking what was before 
collectible by the marshal or his deputy as com¬ 
pensation for their official services. 36 

Under specific statutory provisions it has been 
held that the marshal must pay over all fees received 
whether for services for the government or for 
those rendered to private litigants. 37 The marshal’s 
expenses m employing unofficial persons to perform 
services have been held not such as are required 
to be accounted for or covered into the treasury. 38 
In the absence of express statutory regulation of 
compensation for particular acts, a marshal has been 
held entitled to the compensation allowed to state 
officers for similar services, 39 although the serv¬ 
ices are not performed in the state by a like officer; 40 
but not entitled to an allowance for a service not 
authorized by statute or court order. 41 

Even when entitled to fees under the statute the 
marshal has been held not entitled to fees for serv¬ 
ices rendered outside of his own district, 42 although 
he may be entitled to the fee where the statute 


33. N.J.—Murray v. Pfeiffer, 59 A. 

147, 70 N J Law 768 
84. US—The E W. Gorgas. DCN. 

Y., 8 F Cas No 4,585, 10 Ben. 460. 

66 C.J. P 14 note 40. 

25. U.S.—The E W. Gorgas, supra. 

86. U.S—U. S. v. Fletcher, Ark, 13 
S.Ct. 434, 147 U.S. 664. 37 L Ed 
322. 

87. US—Hyman v Chales. CC. 
Colo.. 12 F. 865. 4 McCrary 246. 

66 C.J. p 15 note 43. 

88. U.S.—Hamlin v. Government of 
Canal Zone ex rel. Parker, C.C.A 
Canal Zone, 26 F 2d 161. 

88. U.S.—Hamlin v. Government of 
Canal Zone ex rel. Parker, supra— 
De Jan v. De Jan, C.C.A.Canal Zone, 
18 F.2d 690. 


30 . US —Hamlin v. Government of , 
Canal Zone ex rel. Parker, C.C.A. | 
Canal Zone, 26 F 2d 161. 

31. U.S—Hamlin v. Government of 
Canal Zone ex rel. Parker, supra. 

32. US —Hamlin v. Government of 
Canal Zone ex rel. Parker, supra. 

66 C J p 15 note 49. 

33. US —Hamlin v. Government of 
Canal Zone ex rel. Parker, supra. 

34. U.S—Hamlin v. Government of 
Canal Zone ex rel. Parker, supra. 

Remedies in the case of officers gen¬ 
erally see Officers § 79. 

35 . U.S—McCaffrey v. The Vander- 
cook, D.C N.Y., 77 F. 865. 

36. U.S—McCaffrey v. The Vander- 
cook, supra. 


37. U.S—U. S. v. Hillyer, Alaska, 58 
F. 678, 7 C.C.A. 428. 

38. US—McCaffrey v. The Vander- 
cook, DCN.Y. 77 F. 865. 

66 C.J. p 15 note 59. 

39. U.S —Lovering v. U. S., D.G. 
Mass.. 117 F 565. 

66 C.J p 15 note 62. 

40. US.—The Trial. D.C.NY.. 24 F. 
Cas.No. 14,170, Blatchf. Sc H. 94. 

41. U.S.—U. S. v. Smith. CCMe, 27 
F.Cas No.16,346, 1 Woodb. St M. 
184. 

66 CJT. p 15 note €4. 

42. U.S.—Dubois v. U. £L, 25 CLGL 
196. 
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provides for services outside his district, 48 or where 
he is deputized by the marshal of the other dis¬ 
trict, who relinquishes the fee. 44 

Amount of expenses in admiralty proceedings . 
The current statute allows the marshal for the 
expense of keeping vessels or other property such 
amount as the court may allow. 45 

Deputy marshals . Under statutory provisions al¬ 
lowing fees to a marshal, fees for services of a 
deputy marshal belonged legally to the marshal, and 
he controlled them, 46 the deputy marshal not being 
entitled to the fees earned in individual cases, 47 and 
he could not bring action therefor against the 
government; 48 but being regarded as employed by 
the marshal he was required to look to the latter for 
his pay. 48 A deputy appointed according to the 
practice adopted by law in the state was, however, 
entitled to fees earned, although he had not taken 
the oath prescribed by the statute. 50 A person ac¬ 
cepting the appointment of office deputy marshal 
is charged with a constructive knowledge of the 
conditions attached to the appointment by the at¬ 
torney general when authorizing the appointment 
and fixing the compensation. 51 

Right as between officer and successor . While it 
is currently provided that all unserved process re¬ 
maining in the hands of a marshal or his deputies 
shall be delivered to his successor, earlier provi¬ 
sions of the statute allowed a United States marshal 
to execute all such writs as might be in his hands 


at the time of the expiration of his term, and the 
fees for executing such writs belonged to him. 58 

Effect of settlement or compromise between par¬ 
ties. Under statutory provisions allowing him cer¬ 
tain fees, the right of a marshal to compensation 
has been held not affected by a compromise, 53 or 
settlement between the parties. 54 

§ 7. — Service or Execution of Writs and 
Process 

Marshal's fees which are collectible for the service 
or execution of writs and process are specified by stat¬ 
ute; In some instances the fees are governed by those 
which the sheriff in the state where the service is ren¬ 
dered is allowed for similar service. 

The fees which United States marshals may col¬ 
lect for service or execution of writs or processes 
are fixed and limited by statute, and only such 
fees may be collected. 55 The provision for fees 
for service of process does not cover service of 
copies of plaintiff’s pleadings served with the proc¬ 
ess under the state practice, 56 and it has been held 
that the marshal is entitled to no additional com¬ 
pensation for such service, 57 but it has also been 
held that, even though not entitled to the statutory 
fee, he should be allowed some compensation. 58 The 
statutory fee is to be collected for serving subpoenas 
on witnesses, and since a marshal is not bound to 
take notice that cases are to be tried on the same 
day and is bound to serve subpoenas duly issued by 
the commissioner, he is entitled to his fees therefor. 


48. U.S.—The Adula, D.C.Ga., 127 F. 
849. 

€6 C.J. P 15 note <6. 

44. U.S—U. S. v. Fletcher. Ark.. 13 
SCt. 434, 147 U.S. 564, 37 LEd. 322. 

45. Under former statute 

U.S—The Neptune, N.T., 252 F. 129. 

164 C.C.A. 241. 

66 C.J. p 19 notes 69-66. 

48. U.S—Wintermute v. Smith, CC. 
Ohio, 30 F.Cas.No.17,897, 1 Bond 
210 . 

47. U.S.—U. S. v. Fitzsimmons, C.C. 
Oa. 50 F. 381. 

48. US—Powell v. U. S., C.C.Ala., 
60 F. 687. 

48. U.S —Powell v. U. S., supra. 

66 C.J. p 15 note 71. 

GO. U.S—Puleston v. U. S., C.C.Fla., 
85 F. 570. 

51. U.S—Allen v. U. S„ 41 CtCl. 
235. 

66 C.J. p 16 note 73. 

52. U.S.—U S. v. Fletcher, Ark., 18 
S.Ct. 434, 147 U.S. 664, 37 L.Ed. 
822. 

Meet of rellngufshment of fee* 


Allowance as compensation for cus¬ 
tody of property 

N.Y.—Waddell v. Morris. 14 Wend 
76. 

53. US—U. S. v. Haas. DC.N.Y., 5 
F. 29. 

Amount paid by way of compromise 

Is the amount on which the commis¬ 
sion is based, not the claim set forth 
in the libel —Robinson v. Fifteen 
Thousand Five Hundred and Sixteen 
Bags of Sugar, DCNY., 35 F. 603. 

54. U.S—Pomroy v Harter, CC 
Ind., 19 F.Cas No.11,263, 1 McLean 
448. 

66 C.J. p 16 note 79. 

Amount of commission 

US.—Hanson v. The Scottish Dale, 
D C.Wash, 65 F. 810. 

What constitutes settlement 

US—The Russia, D.C.N.Y., 21 FCas. 
No.12,170, 5 Ben. 84, disapproving 
—Bone v. The Norma, D C La., 3 F. 
Cas.No.1,626, Newb.Adm. 533. 

Honey or personal demand not nec¬ 
essary 

US—Stark v. The Mary H. Brock¬ 
way, D.C N.Y., 49 F. 161. 

66 C.J. p 16 note 87. 
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Payment after property discharged 
from custody 

US—The Eros, DCNY, 246 F. 814, 
affirmed 251 F 45. 163 CCA. 295. 
certiorari denied 38 S Ct 678, 247 
U.S. 509, 62 LEd. 1242—The Rus¬ 
sia, D C.N.Y., 21 F.Cas No.12,170. 5 
Ben. 84. 

Release oa stipulation not settlement 

U S —The Acadia, DCNY, 1 F.Cas 
No 23, 10 Ben. 482. 

Applicable statutory provisions 

u S.—The City of St. Ignace, D C. 
Ohio, 19 F 2d 952 

55. US—In re Burnell, DCWis, 
4 F Cas No 2,171, 7 Biss. 276, 14 Nat. 
BankrReg 498 

66 C J p 16 note 92. 

Services as custodian of property in 
bankruptcy case see Bankruptcy | 
626. 

56. U.S.—Burroughs Bros. Mfg. Co. 
v. Dulaney, DCMd, 238 F. 25F— 
Swancoat v. Remsen, C.C.N.Y., 76 
F 950. 

57. U S —Burroughs Bros. Mfg Co. 
v. Dulaney, DCMd., 238 F. 255. 

58. US —Swancoat v. Remsen, C.C. 
NY. 78 F. 950. 

66 C.J. p 16 note 96. 


U.S.—U. S. v. Fletcher, supra. 
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although the same witness is examined in two caus¬ 
es on the same day . 69 

For making the service, seizing or levying on 
property, advertising and disposing of it by sale 
or otherwise according to law and receiving and 
paying over the money the marshal is allowed the 
same fees and poundage as are allowed sheriffs in 
the state in which the service is rendered, for similar 
service, and he is not entitled to poundage where 
the sheriff is not so entitled under state laws ; 60 
but this provision conforming his fees to those of 
state sheriffs does not apply to fees and poundage 
in admiralty suits . 61 

No allowance can be made a marshal for serv¬ 
ices not performed and he will not be allowed a 
charge in his account for executions which were 
never served, but were returned nulla bona . 62 The 
marshal is not entitled to fees for serving a rule 
to plead, which could have been served by mail , 63 
or for a return of an injunction when no return 
is necessary , 64 but the marshal’s right to compensa¬ 
tion for the service of writs which have been duly 
issued by the court or a commissioner, in accordance 
with established usage, is not affected by the fact 
that the issue of such writs was unnecessary , 66 
nor does the fact that no return was made by a 
United States marshal to the district j'udge of the 
appointment of a deputy, if the deputy was duly 
appointed and sworn, affect the legality of the serv¬ 
ice of subpoenas by such deputy, so as to deprive 
him of the right to fees . 66 

Sendees in admiralty proceedings. The marshal 
is entitled to specified fees for serving attachments 
in rem and libels m admiralty, together with such 


amount as the court may allow for expenses of 
keeping the property , 67 and it seems that he may 
be allowed such expenses under a further provision 
of the statute for such compensation as the court 
may allow for the keeping of personal property 
attached on mesne process . 68 

§ 8. -Services in Criminal Proceedings 

a. In general 

b. Arrests 

a. In General 

The fees of the marshal for services In criminal pro¬ 
ceedings are governed by statute. 

The fees which may be collected by United 
States marshals for services in criminal cases are 
provided by statute, and only such fees as are au¬ 
thorized thereby may be collected . 69 For serving 
a warrant of seizure, monition, and warrant of de¬ 
struction in respect of several distinct lots of ar¬ 
ticles alleged to have been illegally imported, which 
are grouped in a single libel in rem, marshals may 
collect only one fee, and not a separate fee for 
each separate lot . 70 

Service on persons in custody . The marshal is 
entitled to charge for service of subpoenas and war¬ 
rants duly issued and regularly placed in his hands 
for service, and served, although the persons served 
were at the time prisoners awaiting trial or serving 
sentence , 71 and also for service of bench warrants 
on persons then in his own custody . 72 A provision 
that no fees shall be charged for bringing into 
court any person in custody has been held to apply 
only to prisoners confined at the place where the 
court is in session , 73 but there is also authority to 


69. US —Puleston ▼. U. a, C.C.Fla., 
85 F 670 

60. US —Amato v. Jacobus, N.Y, 68 
F. 855, 7 C.C A. 645. 

66 C J p 17 note 99. 

61. U S.—The City of St Ignace, D 
C Ohio, 19 F 2d 952. 

62. U.S.—Dubois v. U. S, 25 CtCl. 
195. 

63. US.—Parker v. Bigler, C.CLPa.. 
18 F.Cas No.10,726, 1 Fish PatCas. 
285. 

66 C J. p 17 note 8. 

64. N.H.—Bryant v. Abbot, 22 N.H 
216. 

66. U.S.—Covering v. U. &, D.C. 
Mass., 117 F. 565. 

66 C.J. p 17 note 5. 

661. U.S.—Wintermute v. Smith, CC. 
Ohio, 80 F.Cas No 17,897, 1 Bond 
210 . 

67. U.a— The Robert R. Kirkland, N. 
J* 168 F. 868, 88 CCA. 45. 


Fees due United States marshals for 
services in admiralty proceedings 
as items taxable as costs in ad¬ 
miralty see Admiralty 5 200. 

Decision under prior statute 

US—The Free Trader, DC Ohio, 9 
F.Cas.No.5,091, 1 Brown Adm. 72. 

66 C.J. p 19 note 48 [a]. 

68. Hawaii—Pacific Mail Steamship 
Co. v. The Pacific, 3 Hawaii Fed 
64. 

69. U.S.—U. S v McMahon, N.Y., 17 
SCt. 28, 164 US 81, 41 L.Ed. 367. 

Compensation held authorised 

(1) The marshal may collect the 
specified fee for the service of a war¬ 
rant of pardon, pursuant to direc¬ 
tions of the department of justice.— 
Saunders v. U. S, CCMe, 73 F. 782. 

(2) The fee for executing a war¬ 
rant of removal from another district 
the marshal of which deputizes him 
and relinquishes the fee may be col¬ 
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lected.—U. S. v. Fletcher, Ark, 13 S, 
Ct 434, 147 U.S. 664, 37 LEd. 322. 

Compensation held unauthorized 

The marshal is not entitled to com¬ 
pensation for service of a certificate 
of sentence for contempt and order 
modifying the sentence, issued by the 
district court, upon a person who 
was in court when the sentence was 
pronounced and when it was modified. 
—Donahower v. U. S., Minn* 85 F. 
545, 29 C.C.A. 339. 

70. U.S.—Jacobus ▼. U. S., C.CN.Y., 
87 F. 99, motion denied 96 F. 260, 37 
C.C.A. 466. 

71. U S.—U. S. ▼. Donahower, Minn,, 
85 F. 547, 29 C.C.A. 342. 

66 C.J. p 17 note 13. 

72. U.S.—-U. S. ▼. Donahower, supra. 
66 C.J. p 17 note 14. 

73. U.S.—U. S. v. Donahower, supra 
66 C.J. p 17 note 16. 



§ 8 UNITED STATES MARSHALS 

the contrary . 74 The marshal is entitled to a spec¬ 
ified fee for the service of a mandate to bring in 
a poor convict for examination on his application 
for release pursuant to statute . 76 

Commitments . A marshal who has transported 
a prisoner is not entitled to collect, in addition to 
his other fees, a fee for the delivery of warrants 
of commitment to the warden of the penitentiary, 
as it is not a “service,” within the meaning of the 
statute ; 76 nor is the mittimus a “warrant” within 
the meaning of the statutes . 77 However, a marshal 
may charge for a commitment where defendant is 
already under arrest on another warrant , 76 and a 
marshal executing a warrant of removal of a pris¬ 
oner from his district to another district is enti¬ 
tled to a fee for committing the prisoner in the dis¬ 
trict to which he has been removed . 79 A marshal 
having prisoners in custody before a commis¬ 
sioner is prohibited by statute from charging a 
fee when they are remanded; and, should the com¬ 
missioner needlessly issue warrants of commit¬ 
ment, the prohibition of the statute will still apply . 80 

Discharge . Under a statute providing for a fee 
for each discharge of a prisoner, the marshal is en¬ 
titled to such fee although such release involves the 
taking of a bail-bond, for which a fee is also given , 81 
and to a fee for discharging witnesses taken under a 
warrant to remove and turn them over to another 
marshal , 82 and he could charge for a discharge 
where defendants were committed for nonpayment 
of a fine and it was paid the same day ; 83 but m order 
to be entitled to a fee for a discharge the prisoner 
must have been released entirely from custody . 84 

b. Arrests 

Under a statute allowing fees and expenses for 
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arrests, such fees and expenses are allowed only where 
the warrant is actually executed. 

Where the statute provides therefor, a fee for an 
arrest is allowed only where the warrant is actually 
executed ; 85 and a marshal who has a warrant for 
arrest is bound to be prepared at all times to ex¬ 
ecute it, if he comes into the presence of accused, 
and where he does not arrest accused because the 
warrant was left at home, he is not entitled to fees 
for time subsequently spent m making the arrest . 86 
No fees are allowed for an illegal arrest , 87 or for 
an arrest on a superseded warrant . 88 Where a 
marshal arrests a person, but not the one charged 
with the crime mentioned in the warrant , 89 the 
marshal is entitled to no fees, although he acts in 
good faith, but where the Christian name of the 
person arrested is wrongly given by the person mak¬ 
ing the affidavit, and the marshal arrests the person 
actually accused, he is entitled to his usual fees . 90 

For expenses while employed in endeavoring to 
arrest, under process, any person charged with, or 
convicted of, a crime, the marshal is entitled to the 
amount provided by statute, in addition to such com¬ 
pensation for service and travel as the statute al¬ 
lows . 91 Expenses actually and necessarily incurred 
in endeavoring to make an arrest are allowable, 
although the warrant was issued and served at the 
place where the court was sitting , 92 but a marshal 
is not entitled to expenses incurred in endeavoring 
to make an arrest when he had no warrant , 93 or 
to expenses in connection with bench warrants for 
prisoners in custody . 94 The marshal has been al¬ 
lowed a per diem paid his deputy for the time spent 
in making an arrest as part of the expenses . 95 It 
has been held that the marshal is entitled to actual 


74. US—Saunders v. U. S., C.C.Me. 
73 F. 782. 

66 C J. p 17 note 17. 

75. US —Saunders v. U. S, supra— 
Hitch v. U. S, DC Ill, 66 F. 937. 

76- US-U S v McMahon, NY, 
17 S.Ct 28, 164 U S. 81, 41 L Ed. 
357. 

66 C J. p 17 note 19. 

77. U.S.—U. S. v. McMahon, NY, 65 
F. 976, 13 C.C A. 257, reversed on 
other grounds 17 S.Ct. 28, 164 U.S. 
81, 41 L.Ed. 357. 

66 C.J. p 18 note 20. 

78. U.S.—Lovering v. U. S., D.C 
Mass., 117 F 565. 

79. U.S.—Puleston ▼. U. S., C.C.Fla., 
85 F. 570. 

66 C.J. p 18 note 22. 

80l U.S.—Turner v. U. &, 19 Ct.Cl. 
629. 


81. U.S —Kinney v, U. S., C.C Conn., 
54 F 313. 

82. US—Lovering v. U. S., D.C. 
Mass., 117 F. 565. 

83. U.S —Lovering v. U. S, supra. 

84. US —Ex parte Paris, CCMe , 
18 F.Cas No 10,714, 3 Woodb. & M 
227. 

Prisoner brought into eourt 

U S —Ex parte Paris, supra. 

Discharge of poor oonviot after ex- 
aminatio n 

U.S—Saunders v. U. S., C.C.Me., 73 
F. 782—Hitch v. U. S., D.C.I1L, 66 
F. 937. 

85. U S —U S v Ebbs, D.C.N.O, 10 
F 369, 49 F. 149. 

66 C.J. p 18 note 33. 

86. U.S.—U. S. v. Ebbs, supra. 

87. US —In re Crittenden, C.CKy., 
6 F Cas No. 3,393, 2 Flipp. 212. 

66 C.J. p 18 note 35. j 
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88. US—U S v Ebbs. D.CNC, 
10 F. 369, 49 F. 149. 

66 C J. p 18 note 36 

89. US —In re Crittenden, CCKy, 
6 F.Cas No 3,393, 2 Flipp 212 

96. U S —In re Crittenden, supra. 

91. Expense of attempt to arrest 
US.—U. S. v. Tisdale, Ala., 114 F. 

883, 52 C.C.A. 503. 

Where arrest was made by differ. 

ent deputy as a result of information 
obtained by the deputy incurring the 
expense.—Kinney v. U. S., C.C.Conn., 
54 F. 313. 

92. U.S.—Saunders v. U. S., CCMe., 
73 F. 782. 

93. U.S—Kinney v. U. S., C.C.Conn., 
54 F. 313. 

94. U.S—Hitch v. U. &. D.C Ill., 66 
F. 937. 

95. U.S.—U. S. v. Harker, DC Or, 
26 F.Cas.No.15,307, % Sawy. 237. 
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expenses incurred under direction of the district 
attorney, 96 but the allowance is ordinarily limited 
to the statutory maximum although the actual ex¬ 
penses are greater. 97 

§ 9. - Distributing and Serving Venires 

and Selecting and Summoning Jurors 

Under the former statute the marshal was entitled 
to specified fees for serving venires and summoning 
every twelve men as jurors. 

Under statutes so providing, the marshal was 
entitled to a fee for serving venires and summon¬ 
ing every twelve men as jurors and in states where 
jurors were drawn by constables or corporate offi¬ 
cers the marshal received a specified amount for 
the use of the officers drawing and summoning the 
jurors and a similar sum for his own services in 
distributing the venires. 98 The statute provided a 
maximum amount for fees for such service at any 
court, but an adjourned term of court was held not 
the same court as the original term, within the lim¬ 
itation. 99 

§ 10. - Commissions on Money Collected 

or Paid 

The marshal is entitled to commissions on money 
paid or collected only as provided by statute. 

Under the former statute a marshal was entitled 
to a commission of two per cent for disbursing mon¬ 
ey for jurors and witnesses and for other expenses, 
the allowance not being limited to his disbursements 
for court expenses. 1 However, a marshal is not 
entitled to commissions on money paid to his depu¬ 
ties for taking the census, this being a part of his 
official duty, and not a separate and independent 
service performed for the United States; 2 and on 
similar grounds a United States marshal in charge 
of a territorial penitentiary, and receiving a salary 


therefor under a statute, is not entitled to any com¬ 
missions on disbursements made m connection there¬ 
with. 3 When the proceeds of a sale of a vessel 
are paid into court and the marshal is paid his fees 
and commissions on the sale, he is not entitled to 
further commissions when the proceeds are paid by 
the clerk to one entitled thereto. 4 A marshal, who, 
as messenger, collected moneys of a bankrupt's es¬ 
tate under a warrant, was entitled to charge a com¬ 
mission on the amount collected. 5 It has been held 
that the marshal can charge no commissions on a 
forfeited delivery bond. 6 

Fees on sale of property. For sales of property 
and for receiving and paying over the money, the 
statute gives the marshal specified fees, and he is 
entitled to such fees on the full selling price al¬ 
though paid m part by a credit on a debt due the 
purchaser. 7 Under statutory provisions relative to 
prize cases the marshal wras entitled to a commis¬ 
sion of a specified per cent of the gross proceeds 
of sales of vessels, but it was held that the statute 
applied only to sales after final condemnation, 8 
that the marshal was entitled to commissions on 
prize property removed by consent of the parties to 
another district and there sold, 9 but that the sur¬ 
render of a prize vessel to the secretary of the navy 
for the use of the navy was not a sale. 10 

§11. -Attendance at Court or before 

Commissioner 

Under the former statute the marshal was allowed 
a daily fee for attending court while in session, and for 
attending examinations before a commissioner. 

Under the former statute, U. S. Revised Statutes 
§ 829, the marshal was allowed a specific sum per 
diem for attending court while m session and for 
attending examinations before a commissioner. 11 


96. US—Kinney v. U. S., CCConn, 
64 F. 313. 

97. US—Dill v. U. S., DCPa, 78 
F. 614, modified on other grounds 
86 F. 79, 29 CC.A. 586 

98. U.S.—U. S v. Harmon, Me, 13 S 
Ct. 327, 147 US 268. 37 LEd. 164. 

66 C J. p 19 notes 68-71. 

99. US —Campbell v. U. S, Minn , 65 
F 777, 13 CC.A 128. 

1. US—In re Burnell, DC.Wis. f 4 
F Cas No 2,171, 7 Biss. 275. 

2. US—U S. v. Smith. CCMe. 27 
F Cas No 16,346, 1 Woodb & M 184 

3. U.S.—U. S. v. Baird, CtCl. 14 S 
Ct. 17. 150 US. 64, 37 LEd. 995, 
29 CtCl. 551. 

4. US.—The Colorado. D.C.N.Y., 21 
F. 592 

6§ C.J. p 20 note 79. 


5. US—In re Pfaff, DCN.Y., 19 
F Cas No 11,060, 7 Ben 61. 

6. US —Anonymous, CCArk., 1 F 
Cas No 448, Hempst 450 

7. US —The City of St. Ignace, D.C. 
Ohio, 19 F 2d 952. 

66 C J p 19 note 54. 

Receipt of lienholder 

Where lienholder, who became suc¬ 
cessful bidder at maritime foreclo¬ 
sure sale, was permitted to deliver to 
the marshal his receipt for the 
amount of his bid in lieu of money, 
the marshal had right to collect fees, 
under statute, the same as if payment 
had been made in money.—The Cesare 
Augusto, D C Cal., 39 F.Supp 751. 

8. US —The Avery, CCMass., 2 F. 
Cas No 671, 2 Gall 308. 

66 C.J. P 19 note 56 
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9. U S.—The San Jose Indiano, C.C 
Mass, 21 F.Cas No 12,323, 2 Gall. 
311. 

10l US—The Victory. D.CLMass., 28 
F Cas No 16,938, 2 Sprague 226. 

IX- US—McMullen v. U. S, CtCl, 
13 S.Ct 127, 146 U S. 360, 36 L.Ed 
1007, 28 Ct Cl. 646. 

Special marshals, appointed to aid 
supervisors of election, were not en¬ 
titled, while on duty, to extra com¬ 
pensation for attendance before com¬ 
missioners—U. S. v McMahon. NY, 
17 SCt 28, 164 U.S 81, 41 LEd. 357 
—66 C.J. p 14 note 26 [a] (2). 

Court must ho 1In session 
U.S—U. S. v. Nix. Okl. 23 SCt. 495, 
189 U.S. 199, 47 LEd. 775, 38 CtCl. 
744. 

66 C.J. p 20 note 84. 
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He was not entitled to the fee for attendance when 
he did not actually attend. 12 

Separate allowances for same day . The marshal 
was entitled to separate per diem allowances for 
separate and distinct services on the same day, 
for each of which a per diem allowance was au¬ 
thorized. 12 

Witness fees . It has been held that a deputy 
marshal was not entitled to charge for service or 
mileage for himself as a witness. 14 

Guards . In addition to the per diem compensa¬ 
tion for attendance, a marshal was entitled to an al¬ 
lowance for the services of such guards as were 
necessary, 15 the number of officers necessary, not 
exceeding the marshal and two deputies, being a 
matter to be decided by the commissioner in the 
honest exercise of his discretion. 12 

§ 12. -Mileage and Traveling Expenses 

A marshal Is allowed a specified fee for each mile 
of travel In serving any process In a civil or criminal 
case, and such other mileage and travel expense as the 
statute may authorize. 

United States marshals are entitled to such 
amounts per mile for travel, and such other travel 
expenses, as may be allowed by statutory provi¬ 
sions. 17 A marshal is not entitled to an allowance 
for travel where he did not actually travel. 18 It 
has been held that a marshal making an arrest in 


an adjoining district is entitled to mileage for the 
distance traveled in his own district, and for that 
traveled in the adjoining district if he has a war¬ 
rant and is deputized by the marshal of such dis¬ 
trict, and such marshal disclaims the fee, 12 and 
that a marshal is entitled to fees for travel in pro¬ 
curing witnesses from outside the district by di¬ 
rection of the district attorney. 20 

Several writs served on one trip . Formerly the 
marshal was entitled to mileage for each writ he 
served when on different persons, although he only 
made one trip; 21 and this was not precluded by a 
statute prohibiting an allowance for mileage or trav¬ 
el not actually and necessarily performed, 22 but 
where on the same trip the marshal served several 
subpoenas for the government, in different cases, 
on the same person he was allowed mileage on only 
two. 23 Under a statute so providing, where several 
writs are to be served on the same person m behalf 
of the same party the marshal is entitled to com¬ 
pensation on only one such writ, if they may be 
served at the same time; and where several people 
are to be served at different places, mileage is com¬ 
puted to the most remote place, and then to the 
other places of service. 24 

Transporting prisoners and guards. Where so 
provided by statute the marshal is allowed the ex¬ 
penses of transporting prisoners, including the cost 
of necessary guards and the travel and subsistence 
expense of prisoners and guards. 25 Neither a gen- 


Attsndanoe on Sundays and holidays 

US—U. S. v Fletcher, Ark, 13 SCt. 

434, 147 US. 664, 37 LEd. 322. 

66 C J. p 20 notes 98-1. 

Marshal hold sntitlsd to par diem 
U.S—U. S. v. Pitman, HI, 13 SCt 
425, 147 U.S. 669, 37 LEd 324. 

66 C.J. p 20 notes 85-87, 90, 91. 

12. U S —U. S. v. Cogswell. C C N H, 
25 F.Cas No.14,825, 3 Sumn 204 

13. US—U S v McMahon, NT., 65 
F. 976, 13 CCA 257, reversed on 
other grounds 17 S Ct 28, 164 U 
S 81, 41 L Ed 357. 

66 C.J. p 20 notes 94, 95. 

Attendance 1 b separata oases before 
same commissioner on same day did 
not authorize separate fees.—U. S 
v. McMahon, N.T, 17 SCt 28. 164 
U.S. 81, 41 LkEd. 857—Nixon ▼. U. S, 
82 F. 23. 

14. US —Wintermute v. Smith, CC 
Ohio. 30 F Cas.No.17,897, 1 Bond 
210 . 

15. U.S.—Saunders ▼. U. S., C.C.Me., 
78 F. 782—U. S. ▼. Ebbs, 10 F. 869, 
4 Hughes 473. 

Parson verbally committed to cus¬ 
tody of marshal.—U. S. v. Ebbs, J> 
C.N.CL, 49 F. 149. 


10. US —Saunders ▼. U. S, C.C.Me.. 
73 F. 782. 

66 C J. p 21 note 4. 

17. U S —Kinney v. U. S., C C Conn., 
54 F. 313. 

66 C J. p 21 notes 8-11. 

Travel on adjournment of court or 
postponement of hearings 

U.S.—U. S v. Shields. 14 SCt. 735, 
153 US. 88, 38 L.Ed. 645, 29 CtCl. 
551. 

66 C.J. p 21 notes 12-14. 

Travel to special term of court 

U S —U S. v. Shields, supra. 

66 C J p 21 note 15. 

Expenses in lieu of mileage 

U.S—Kinney v. U. S., C.C.Conn., 54 
F. 313. 

66 C.J. p 21 notes 26-81. 

1& U.S —U S. v. Cogswell, C.C.N H, 
25 F.Cas.No 14,825, 8 Sumn. 204. 

66 C.J. p 21 note 16. 

19. U.S.—U. S. v. Tisdale, Ala., 114 
F. 883, 52 C.C.A 503. 

2a U.S.—Kinney v. U. 8., C.C.Conn, 
64 F. 813. 

21. U.S.—U. S. v. Fletcher, Ark., 13 
SCt 434, 147 U.S. 664, 37 LEd 
322. 

66 C.J. p 21 note 21. | 
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22. US—U. S. v. Fletcher, supra. 

66 C J. p 21 note 22. 

23. U.S.—Campbell v. U. S., Minn., 
65 F. 777, 13 C C.A. 128. 

24. Under prior provisions no mar¬ 
shal or deputy was allowed more than 
one mileage for each mile actually 
and necessarily traveled, irrespective 
of the number of writs he might ex¬ 
ecute in making such travel, regard¬ 
less of whether the case was a civil 
or a criminal one —National Bank of 
Commerce v. Cleveland, D.C.N.D., 156 
F 251. 

25. Expenses held allowable 

U S —Kinney v. U. S.. C.C.Conn., 54 F. 
313. 

66 C.J. p 22 note 34. 

Expenses held not allowable 
US.—Saunders v. U. S., CCMe., 73 
F. 782—Allen v. U. 8, 36 CtCL 44. 

Esoaped prisoner 

U S.—U S v. Nix, Okl., 23 S.Ct 495, 
189 US. 199, 47 LEd. 775, 38 Ct 
Cl. 744. 

66 C J. p 22 note 38. 

Transportation of guards 

U S —In re Crittenden, C.C Ky* 4 F. 
Cas No.3,393, 2 Flipp. 213. 
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era! provision for mileage nor a provision as to 
transporting prisoners covers the transportation to 
the frontier or seaboard of aliens unlawfully in 
the United States, and only actual expenses are al¬ 
lowable under appropriations for the expenses of 
returning such aliens to their country of origin. 26 

Route and distance . A marshal has been held 
entitled to mileage only on the shortest practicable 
route by the ordinaiy mode of travel, although he 
actually traveled by a longer route, which, because 
of better railroad facilities, could be traveled m less 
time, 27 and where the marshal, in transporting a 
prisoner, does not travel by the usual route, he 
should be allowed mileage only for the route usually 
traveled, 28 but where it appears that the railroad 
route traveled was the nearest practicable, at the 
time, he is entitled to mileage based thereon. 26 

A marshal is entitled to mileage for the dis¬ 
tance proved to have been charged for by the rail¬ 
road company, although the actual distance was a 
little less, 80 and for the distance from the railway 
terminus to the destination; 81 and it has been held 
that he is entitled to a mileage fee from the place 
where the process is issued to the place of service, 
although the commissioner who issues the process 
directs that it shall be returned before another com¬ 
missioner, 82 but the present statute provides that 
the mileage shall be computed from the place where 
the process is returned to the place of service; 
and a deputy marshal is not entitled to mileage, 
after serving and returning a writ, from the place 
of return to the place of his residence. 33 


§ 13. -Reimbursement for Expenses and 

Disbursements 

Under statutory provisions, the marshal Is allowed 
the actual and necessary expenses of his office, as well as 
other necessary expenditures In the line of duty. 

Under the provisions of the statute, the marshal, 
under regulations promulgated by the attorney gen¬ 
eral, is allowed his actual and necessary office ex¬ 
penses, the necessary travel expense incurred in 
serving process and orders of court within his dis¬ 
trict, his expense of travel and subsistence and that 
of his deputies away from their respective official 
stations on official business, as well as other neces¬ 
sary expenditures in line of duty, when approved by 
the attorney general ; 84 but a United States marshal 
is not entitled to credit for disbursements, unless 
he has actually paid them, 35 or unless they were 
reasonably necessary 36 and sanctioned by law. 37 
It has been held that the court has the inherent 
power to provide for, and direct the payment of, 
necessary and proper expenses, and when such pay¬ 
ments are made by the marshal, under the order 
or with the approval of the court, they should be 
allowed him in his accounts. 38 A marshal, who 
has advanced money on account of the United 
States, has been held entitled to reimbursement al¬ 
though the parties to whom such money was ad¬ 
vanced have been paid a second time, after notice 
to the government that they had been once paid. 39 
The marshal has been held entitled to interest on 
items of legitimate expense on accounts with the 
government, 40 but not on fees. 41 Attachment of 
property in a customs warehouse, when permitted 
by the collector of the port, is sufficient to entitle 
the marshal to charge for services of a keeper. 42 
The marshal is not entitled to an allowance for the 


Exclusion of other foes 

TJ.S—U S v. Dill, Pa, 86 P 79. 29 
CCA. 686. 

66 C.J. p 22 notes 42. 48. 

Taking* prisoner before nearest officer 

US—U. S v Puleston. Fla., 106 F 
294. 45 C.C A 297 

66 C.J. p 22 notes 44-46. 

Transportation to prison outside dis¬ 
trict 

US—U. S. v. McMahon, N.T., 17 S Ct 
28, 164 U.S. 81, 41 X*Ed. 357—Ja¬ 
cobus v. U. S. CC.N.Y, 87 F 99. 
motion denied 96 F. 260, 37 C.C.A 
466. 

66 C.J. p 22 notes 47-49. 

36. U.S—Jacobus v. U. S., supra. 

87. U.S.—Hitch v. U. S, D.C.I1L, 66 
F. 987. 

Sfc U.S.—-U. S. ▼. Nix, Okl., 23 S.Ct. 
495, 189 U.S. 199, 47 UJtML 775, 88 

91 C.J.S.—31 


Ct Cl 744—In re Crittenden, CC 
Ky, 6 FCas No 3,393, 2 Flipp 212 

29. US —Kinney v. U. S., C.CConn , 
54 F. 313. 

3a US —Kinney v. U S, supra. 

31. US —Kinney v. U. S., supra. 

32. US —In re Crittenden, C C.Ky , 
6 FCas No 3,393, 2 Flipp. 212 

33. US.—Dubois v. U. S., 25 Ct Cl 
195 

34. Particular items recoverable 
U.S.—U. S. v. Harmon, Me., 13 S.Ct. 

327. 147 US 268, 37 LEd. 164. 

66 C J p 23 notes 69-86. 

Particular items not recoverable 
US—U. S. v. Fitzsimmons, C.C.Ga., 
50 F. 381. 

66 C.J. p 23 notes 88-90. 

35. US—Fitzsimmons v. U. S., 6a., 
54 F. 812, 4 C.C A. 589. 
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36. US —Ex parte Paris, G.CMe., 18 
F Cas No 10,714, 3 Woodb & M. 227. 

66 C J. p 23 note 67. 

37. US—U S v. Fitzsimmons, C.C. 
Ga., 50 F 381 

38. US—Swift v. U. S., CC.Maas., 
128 F 763, affirmed 139 F. 235. 71 
CCA 351 

66 C J p 23 note 64. 

39. U.S.—U. S v. Ten Eyk, C.QMtch., 
28 F.Cas No 16,449, 4 McLean 119. 

4a US —U. S. v. Cogswell, C.C.N.H, 
25 F Cas No.l4,825 ( 3 Sumn. 204— 
U. S v. Smith, C.C.Me, 27 F.Cas No. 
16,346. 1 Woodb. & M. 184. 

41. U.S.—In re Donahoe, D.CMich., 
7 F.Cas.No.3,979. 

42. U S.—Jorgensen v. Three Thou¬ 
sand One Hundred and Seventy- 
three Casks of Cement, D.C.N.Y., 40 
F. 606. 

66 CLJ. p 19 note 56L 
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custody of property by way of commissions on its 
value. 45 

§ 14. -Auditing and Accounting 

The attorney general auperviaes and directs marshals 
In the accounting for public moneys. 

Under statutory provisions, the attorney general 
supervises and directs marshals in their account¬ 
ing for public moneys. 44 The fact that a marshal 
in making up his accounts has entered charges for 
services in the wrong fiscal year is not a sufficient 
reason for disallowing such charges. 45 Where a 
marshal’s account has been rendered, audited, al¬ 
lowed, and paid by the proper officers, the govern¬ 
ment may not, after a long lapse of time, recover 
the payments if to do so would result in irreparable 
injustice to the marshal. 46 On appeal from a judg¬ 
ment for fees due a United States marshal, it cannot 
be contended that there was no finding that the 
payment of such a sum would not exceed the max¬ 
imum compensation of plaintiff, as this is a mat¬ 
ter which still remains open for adjustment at the 
treasury department. 47 

Witness or juror fees. The accounting officers of 
the government are prohibited by statute from re¬ 
examining the marshal’s accounts of fees or costs 
paid witnesses or jurors on a certificate of attend¬ 
ance so as to charge the marshal with an erroneous 
payment thereof; 48 hence, his accounts of fees and 
costs so paid cannot be reexamined by the account¬ 
ing officers of the government, and the allowance 
thereof is not reviewable, in an action by the gov¬ 
ernment against the marshal and the sureties on his 
official bond to recover the same as paid contrary 
to law. 46 
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§ 15. ■-Liability for Compensation and 

Recovery Thereof 

Where the marshal la required to serve process In 
suits other than those in which the United States re¬ 
quires the service, he has a right to demand the fees 
in advance of the service to be performed. 

Where the marshal is required to serve process 
in suits other than where the United States requires 
the service, he has a right to demand the fees in ad¬ 
vance of the service to be performed. 50 He may 
recover his fees in assumpsit from the party liable 
therefor. 51 He may also have a lien therefor, 52 
and an attachment to enforce the payment. 52 The 
district court, as discussed in Federal Courts § 309, 
has no jurisdiction of suits against the United States 
to recover compensation for official services of offi¬ 
cers of the United States. 54 In a suit to recover 
fees and disbursements, the district attorney’s writ¬ 
ten admission of the rendition of the services and 
making of the disbursements charged m the peti¬ 
tion dispenses with proof of the amount of ex¬ 
penses. 55 

§16. Powers 

By statute, marshals and their deputies have In each 
state the same powers in executing the laws of the United 
States as the sheriffs have by law in executing the laws 
of the state. 

As has been noted in § 1 supra, marshals are the 
ministerial officers of the federal judiciary, and by 
statute marshals and their deputies have in each 
state the same powers in executing the laws of the 
United States as the sheriffs have by law in execut¬ 
ing the laws of the state, 56 the statutes referring, 
however, only to the districts for which the mar¬ 
shals are appointed. 57 On the other hand, it has 
been held that an order of the district court which 
is effective beyond the confines of the district may 
be executed by the marshal, either for the district 


43. US—In re Burnell, DCWis, 4 
FCaa No 2,171, 7 Biss. 275. 

44. Approval by court 

US-U S. v. Nix, Okl, 23 SCt 495, 
189 US. 199, 47 L.Ed. 775, 38 Ct 
Cl 744 

66 C J. p 24 notes 2-7. 

46. US—Saunders ▼. U. S, CCMe, 
73 F 782. 

Claims against United States gener¬ 
ally see United States §§ 160-166. 

Proof of aooouuts 

U.S —In re Crittenden, C C Ky., 6 
F.Cas No 3.393, 2 Flipp. 212. 

40. US.—U S v Walker, Ala., 148 
F. 1022, 79 C C.A. 392. 

47. U.S.—U. S. v. Harmon, Me., 13 S. 
Ct 327, 147 U S. 268, 37 LJBd. 164. 

48. Alaska.—U. S. v. Hillyer, 1 Alas¬ 
ka 47. I 


49. U.S—U S v Hillyer, Alaska, 58 
F 678, 7 CCA 428. 

50. US —Brewer v. Hunter, CC.A. 
Kan, 163 F.2d 341—Duy v Knowl- 
ton, CCInd., 14 F. 107, 11 Biss 
360 

Pees from tbs United States 

US—U. S V. Ringgold, DistCol., 8 
Pet 150, 8 L Ed 899 

66 C.J. p 24 notes 12-14. 

Claims for compensation by deputy 
marshals 

U S —Douglas v. Wallace. N.C., 16 S 
Ct 485, 161 U.S. 346, 40 L.Ed. 727. 

66 C.J. p 26 notes 20-22. 

51. U.S.—Ringgold v. Glover, DC., 
20 F.Cas.No.11,845, 2 Cranch C.C 
427. 

66 C.J. p 24 note 9. 
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52. NY.—Jones v. Moore, 1 Edw. 
632 

53- US —Anonymous, C C Mass, 1 
F Cas No 445, 2 Gall. 101. 

66 C J p 24 note 11 

54. Former circuit and district 
courts 

US.—U. S. v. Harmon, Me, 13 S.Ct 
327, 147 U.S 268, 37 LEd 164. 

66 C J. p 24 notes 16-18. 

55. US —U. S v. Harmon, supra. 

66 C J. p 24 note 19 

56. U.S—Agnello v. U. S., CCAN 
Y, 290 F 671, modified on other 
grounds 46 SCt. 4, 269 US 20. 70 
L Ed 146—Nola Elec Co v Reilly, 
D.C.N.Y., 93 F.Supp. 164—Allen v. 
Clark, D.C.Cal, 22 F Supp. 898. 

57. U S —In re Anderson, C C.N.C.. 
94 F. 487. 

66 C.J. p 25 note 25. 
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in which it was issued, or for the district in which 
it is to be executed. 68 Among his other powers 
the marshal is authorized to serve process, 59 to 
make arrests without warrant, 60 and make sales 
of land outside the county in which it is located, 61 
where the sheriff may do so; and to hold in custody 
a prisoner held to the grand jury for a crime in 
a territory, and in default of bail to confine him in 
a penitentiary. 62 

Also, it has been said that when he arrests a 
defendant on a capias of a court of record, he may 
take a recognizance of bail, when the sheriff may 
do so, commit the prisoner to jail if he does not 
give bail, and take him from the custody of the 
jailer when necessary to produce the prisoner m 
court to complete the service of the capias. 63 The 
marshal has by law the custody of vessels seized 
by revenue officers, 64 and the exclusive control of 
boats under libels m admiralty, which is not af¬ 
fected by the filing of a cross libel by the owner. 66 
A marshal, however, has no right to receive money 
on a forfeited recognizance, without execution; and 
if he does so it may be recovered back at any time 
while it remains in his hands. 66 

After removal or expiration of term . Under stat¬ 
utory provisions, unserved process in the hands of 
a marshal or his deputies when the marshal ceases 
to be such shall be delivered to the succeeding mar¬ 
shal. 67 

Deputy marshals . A deputy marshal is an officer 
authonzed to serve process of the federal courts 68 
and, in Alaska, process issued by the United States 
commissioners exercising the powers of justices of 
the peace, 69 and may return as deputy the process 
served by him, 70 but a state statute authorizing sub¬ 


stituted service outside the state by certain officers, 
including a United States marshal, has been held 
not to authorize service by a deputy marshal. 71 

§ 17. Duties 

Under the statute, the marshal has the duty to 
execute all lawful writs, process, and orders issued under 
the authority of the United States. 

The governing statute provides that the marshal 
of each district shall be the marshal of the district 
court, of the court of appeals when sitting in his 
district, and of the customs court and court of cus¬ 
toms and patent appeals holding sessions in his dis¬ 
trict, and that he may, in the discretion of the 
respective courts, be required to attend any ses¬ 
sion of court, and he also has the duty, under the 
statute, to execute all lawful writs, process, and 
orders issued under the authority of the United 
States. 72 Aside from the duties specifically de¬ 
fined by statute, it has been said that their duties 
are those of sheriffs at common law. 73 Thus, when 
he is given a warrant duly issued according to law 
he is bound to return his doings thereunder, 74 and 
under the provision of the constitution article II 
§ 3, declaring that the president of the United States 
shall take care that the laws be faithfully executed, 
the president has power, through the attorney-gen¬ 
eral, to direct a United States marshal to accom¬ 
pany and prevent from a threatened assault a jus¬ 
tice of the supreme court while in the discharge 
of his official duties ; 76 and after the president has 
established such regulations as he deems necessary 
with respect to the arrest of alien enemies, a mar¬ 
shal can act thereon without further judicial au¬ 
thority. 76 It is the duty of the marshal and his 
deputies to guard against any outside influences 
which might pervade the minds of the jury in ar- 


58. DC.—Graber v. Graber, DC, 93 
FSupp. 281 

59 . US —Hussey v. Smith, Utah, 99 
U S 20, 26 L Ed. 314 

60. S C —State v. Dill. 26 SE 567. 
48 S.C. 249 

66 C J. p 25 note 27. 

61. Ky—Winslow v. Austin, 6 J.J. 
Marsh. 408 

66 C.J. p 26 note 28. 

82. Utah.—Ex parte Kelson, 36 P. 
634. 9 Utah 365. 

63. US.—U. S. ▼. Harden, D.CNC., 
10 F. 802, 4 Hughes 455. 

64. Conn.—Holt v Bacon, 80 Conn. 

21 . 

66 C J. p 25 note 31. 

65. D.C.—Palmer v. Costello, 41 App 
D.C. 165, L.R.A.1915A 193. 

66. N.Y.—Corlies v. Waddell, 1 Barb 
355. 


67. trader prior provisions 

U S —McFarland v Gwin, Miss , 3 
How 717, 11 L Ed 799. 

66 C J. p 25 note 34-39. 

68. U.S.—U. S v Tinklep&ugh, C.C. 
N.Y., 28 F.Cas No. 16,526, 3 Blatchf 
425. 

69. U.S.—Holden v. Williams, D.C. 
Alaska, 75 F. 798. 

70. US —Spafford v. Goodell, CC. 
Mich., 22 F.Cas.No.13,197, 3 McLean 
97. 

7L NY—Sexton v. Bernheimer, 171 
N.Y.S. 696. 

66 C.J. p 25 note 44. 

72. Duty of marshal to execute war¬ 
rant for arrest 

U.S.—U. S. v. Scroggins, CC.Ga., 27 
F.Cas.No.16.244, 3 Woods 529. 

5 C.J. p 391 note 78. 
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Duty of deputy marshals under prior 
law 

Ky.—Heflin v. Auxier, 9 Ky L. 535. 

73. US—In re Neagle, CCCal., 89 
F. 833, 5 LRA. 78, affirmed 10 S. 
Ct 658, 135 US. 1, 34 L.Ed. 55. 

Duty of marshal to take possession 
of property on warrant of arrest 
in proceeding in rem in admiralty 
see Admiralty 4 108. 

Powers and duties of sheriffs see 
Sheriffs and Constables || 35-51. 

74. US—U. a ▼. Sarchet, D.C.Pa., 
27 F Cas.No.16,224, Gilp. 273. 

75. U.a —Cunningham v. Neagle, 
Cal.. 10 act. 658, 135 U.a 1. 34 L. 
Ed. 56. 

76. U.S.—Locklngton v. Smith, C.C. 
Pa., 15 F.CasJf0.8,443, Pet.C.C. 466. 
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riving at a just verdict. 77 ’ It is also the duty of 
the marshal to keep property seized by him under 
legal warrant in a safe and secure manner. 78 

He may refuse to execute a vague and indefinite 
writ. 79 It has been held that it is the duty of a 
United States marshal to hold a prisoner pending 
his examination, without an additional warrant 
for that purpose. 80 The former controller of the 
treasury had a right to direct a marshal to whom 
he should pay money due the United States col¬ 
lected by him on execution. 81 

§ 18. Liabilities 

A marshal Is personally liable on a contract made In 
excess of his authority, although in contracting he was 
acting in his official capacity and for the benefit of the 
government. 

A marshal is personally liable on a contract made 
in excess of his authority, although in contracting 
he was acting in his official capacity and for the 
benefit of the government; 82 and he is liable for 
storage of property attached by him, 83 and for la¬ 
bor by one whom he has employed as keeper of 
goods attached, on mesne process. 84 

§ 19. —— For Official Acts or Misconduct 
in General 

a. Nature and extent of liability 

b. Deputies 

c. Process, judgment, or order as pro¬ 

tection 


a. Nature and Extant of Liability 

(1) In general 

(2) Acts or omissions of deputies or em¬ 

ployees 

(1) In General 

The marshal la personally liable for lose or Injury 
resulting from breaches of hie official duties. 

The marshal, like any other public officer, dis¬ 
cussed in Officers §§ 125-129, and a sheriff in par¬ 
ticular, as considered in Sheriffs and Constables $ 
52, is personally liable for loss or injury resulting 
from breaches of his official duties. 85 Accordingly, 
the marshal has been held liable for disbursing mon¬ 
eys 86 or disposing of property levied on, 87 in a man¬ 
ner not authorized by law, for taking insufficient se¬ 
curity in a replevin bond, 88 and for an escape. 89 
Likewise, he has been held liable for loss of, or 
damage to, property in his custody due to negli¬ 
gence, 90 or to an act in excess of his authority, 91 
for not levying an execution, 92 for failing to re¬ 
turn an execution, 93 for seizing property under a 
void warrant, 94 and for seizing property which his 
writ or process does not authorize him to levy on, 95 
but it seems that he is not liable to a penalty imposed 
by a state statute on sheriffs for failure or neglect 
to execute process. 98 When money collected un¬ 
der a decree, other than his fees, has been deposited 
pursuant to instructions from proper authority, he 


77. TJ.S.—Baker v. Hudspeth, C.C A. 
Kan., 129 F.2d 779, certiorari de¬ 
nied Baker v. Hunter, 63 S.Ct. 201, 
S17 U.S. 681, 87 L.Ed 546, rehear¬ 
ing denied 63 S Ct. 264, 317 U 8 711, 
87 LEd. 666, rehearing denied 63 
S.Ct. 767, 318 U.S 800, 87 L.Ed. 
1164. 

78. US —Matoil Service A Transport 
Co. v. Schneider, CCA.N.J., 129 F. 
2d 392 

78. Alaska.—Ashby v. Faulkner, 4 
Alaska 743. 

66 C.J. p 26 note 5}. 

SOu U.S—Gilbert v. U. S., 23 CtCL 
218. 

81. U.R—U. S. ▼. Giles, N.Y., 9 
Cranch 212, 3 L.Ed. 708. 

88. Conn.—Holt v. Bacon, 30 Conn. 

21 . 



United States marshal's use of tank 
barge, seized by him under monition 
of the district court issued on liber 
filed by United States government for 
storage of alcohol cargo, seised by 
him at same time under another such 
monition, did not give rise to "im¬ 
plied contract" by marshal to pay 


owner of barge for such use thereof; 
nor did it give rise to “quasi-con¬ 
tract" to compensate barge owner for 
such use, from which marshal re¬ 
ceived no benefit for which he should 
be personally accountable.—Matoil 
Service A Transport Co v. Schneider, 
C.C.AN.J., 129 F.2d 392. 

83. Mass.—Fitchburg R. Co. v. Free¬ 
man, 12 Gray 401, 74 Am.D. 600. 

84. Mass—Searles v. Andrews, 111 
Mass. 529. 

88. U.S.—Perrin v. Epping, C.C.S.G, 
19 FCfts.No.10,996, Chase 430. 

66 GJ. p 26 note 60. 

96. U.S—Keane v. The Gloucester, 
Pa, 14 F.Cas.No.7.632, Bee 399, 2 
Dali 36, 1 LEd. 278. 

66 GJ. p 26 note 61. 

87. U.S—Corning v. Burdick, GC. 
Mich., 6 F.Cas.No.3,246, 4 McLean 
133. 

88. U.S.—Blspham v. Taylor GC. 
Ind., 2 F.Cas.NO.1.444, 2 McLean 
408. 

66 C.J. p 26 note 68. 

88. U.S.—Servis v. Marsh, GGI1L, 38 
F. 794. 

66 C.J. p 26 note 64. 
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9a U.S.—Matoil Service A Transport 
Co. v. Schneider, C.C AN.J., 129 F. 
2d 392. 

66 GJ. p 26 note 65. 

Removal at property under writ 
United States marshal executing 
writ of restitution by removing ten¬ 
ant's household goods is liable for 
damage caused by rain or other nat¬ 
ural causes as result of his negligent 
conduct or undue exposure reasona¬ 
bly foreseeable.—Snyder v. Hart, 78 
F.2d 237, 64 App.D.G 353. 

9L U.S.—Perrin v. Epping, GC8.G, 
19 F.Cas.No.10,996, Chase 480. 

66 C.J. p 26 note 66. 

98. U.S.—U. & v. Morris, N.Y., 10 
Wheat.. U.S., 246, 6 L.Ed. 314. 

9a Ind.T.—Grubbs v. Needles* 82 S. 
W. 873, 5 Ind.T. 468. 

94. Conn.—Bowler v. Eldredge, 18 
Conn. L 

9a Tex.—Carmichael v. Page, Civ. 

App., 32 S.W.2d 674. 

66 GJ. p 26 note 70. 

9a U.S.—Lowry v. Story, * GC.N.G, 
81 F. 769. 

66 C.J. p 27 note 71. 
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is not liable therefor when the decree is reversed 
and restitution ordered. 97 

Excuses and matters affecting liability . A remis¬ 
sion by the secretary of the treasury of the forfei¬ 
ture or penalty on which a judgment was obtained 
constitutes justification for failure to levy an execu¬ 
tion, 98 and defendant’s discharge under insolvent 
laws relieves the marshal from liability for failure 
to bring him in on the return of a writ. 99 However, 
it is no defense to an action for an escape that the 
prisoner voluntarily surrendered, 1 or that plaintiff 
thereafter, without knowledge of the escape, paid 
for his keeping 2 and when property is seized under 
a void warrant, the subsequent appearance of per¬ 
sons claiming an interest, 8 or the final order made 
in the case does not excuse the trespass. 4 Plaintiffs 
neglect for five years to call on the marshal for bail 
exonerates the marshal. 6 It has been held that the 
marshal is not liable for failure to pay for the use 
of facilities where the owner thereof did not present 
his bill until after the goods liable for the expense 
had been sold and the proceeds distributed. 6 

To whom liable . The marshal is not liable to a 
surety of the judgment debtor for omitting to levy 
on property of the principal and making a false re¬ 
turn of no property. 7 It has been held that the 
marshal is not liable to the owner of a boat seized 
under admiralty process and destroyed while in his 
custody when there were claims against the boat 
exceeding its value. 8 

Extent of liability . When the marshal levies on 
property of a third person pursuant to instructions 
without any abuse of authority he is liable only for 
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the actual injury, 9 and die return of property of a 
third person may be pleaded in mitigation of dam¬ 
ages for the illegal levy. 19 The measure of damage 
for injury to property in his custody is its differ¬ 
ence m value just before and after the injury. 11 
Only nominal damages may be recovered for a false 
return which causes plaintiff no actual injury. 12 
Under an early Arkansas statute, in force in the 
former Indian territory, the marshal’s liability for 
failure to return an execution was measured by 
the amount of the execution, 13 but when the mar¬ 
shal failed to return either of two executions on 
the same judgment he was not liable for the amount 
of both. 14 

(2) Acts or Omissions of Deputies or Em¬ 
ployees 

The marshal Is liable for the acts of his deputy, when 
discharging official duties imposed by his office, but not 
for his unofficial acts. 

The marshal is liable for the acts of his deputy, 
when discharging official duties imposed by his 
office. 16 However, the marshal is liable only for 
his deputy’s official and not for his unofficial acts, 18 
or, as the rule has been otherwise stated, only for 
acts done within the scope of his office 17 and in 
the line of his duty; 18 and when plaintiff gives 
instructions to the deputy, the marshal is not liable 
for the deputy’s disobedience thereof. 19 The mar¬ 
shal is liable for loss of property in his charge 
due to the negligence of a custodian employed by 
him, 20 but the keeper of a state jail to which a 
debtor is committed under process from a United 
States court is not the marshal’s deputy, and the 
marshal is not liable for the debtor’s escape, 21 and a 


97. U.8—Ex parte Morris, Ala., 9 
Wall. €06. 19 LEd 799. 

99. TJ.S.—U. a v Morris, NY. 10 
Wheat. 240. 6 L Ed 314. 

99. U.S.—Trundle v. Helse, D.C., 24 
F.Cas.No.14,207. 2 Cranch C.C. 44 
1. TJ.a— Servls ▼. Marsh, C.C.I1U 38 
F. 794. 

9. U.S.—Servls v. Marsh, supra. 

9. Conn —Bowler ▼. Eldredge, 18 
Conn. 1. 

4. Conn.—Bowler v. Eldredge, supra. 
9. TJ.a— Gill v. Stebblna, C.C.N.Y., 10 
F.Cas.No.5.432, 2 Paine 454. 

d TJ.a —Edge water Basin Co. ▼. 
Schneider, D.CN.J., 27 F.Supp. 881. 

V. Ala.—Gregg v. Crawford, 4 Ala. 

180. 87 AdlD. 789. 

68 G J. p 27 note 80. 

a TJ.a— The Flavllla, D.GLa.. 17 
F. 899, 4 Woods 270. 

€€ GJ. p 27 note 81. 

a TJ.a —Pacific Ins. Co. ▼. Conard, 


C C Pa.. 18 FCas No 10,647, Baldw. 
138, affirmed 6 Pet. 262, 8 LEA 892. 
10. Mo—Lloyd v. Tracy, 63 MoApp. 
176. 

1L Ky.—Sharp y. Layne, 117 S.W. 
292. 

12. US—Pelham v. Way. Ind, 16 
Wall 196, 21 LEd. 65. 

66 C J p 27 note 85. 

13. Okl.—A F Shaplelgh Hardware 
Co. v. Pritchard, 140 P. 1136, 42 
Okl 262 

14. Ind—Grubbs v. Needles, 82 S. 
W. 873, 6 Ind.T. 468. 

18. U S.—Holden v. Williams, D.C 
Alaska, 75 F. 798. 

66 C J. P 27 note 89. 

Forcible entry and assault 
Where deputies of United States 
marshal, late at night, forced en¬ 
trance Into plaintiff's dwelling in or¬ 
der to serve warrant for arrest and 
commitment of plaintiff's brother-in- 
law, who had been adjudged in con¬ 
tempt for failing to comply with or¬ 
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der requiring him to pay alimony, a 
civil proceeding, and afterward struck 
and arrested plaintiff, marshal was 
liable to plaintiff not only for wrong¬ 
ful entry the deputies committed but 
also for personal injuries they Inflict¬ 
ed —Colpoys v. Foreman, 163 F.2d 
908, 82 U S App.D.C. 349 

16. US—McVey v. Gross, D.GTex., 
11 F 2d 379. 

66 C J. p 27 note 90. 

17. Alaska—Barlow v. Kuchenbach- 
er, 7 Alaska 619. 

18. U.S —Bagley v. Yates, GGMich., 
2 FCas.No.725, 3 McLean 466. 

19. U.S.—Gwinn v. Bu chanan, Miss., 
4 How. 1,11 LEd 848. 

66 C.J. p 27 note 93. 

99. Ky.—Sharp v. Layne, 117 S.W. 
292. 

66 GJ. p 27 note 94. 

2L US.—Randolph v. Donaldson, 
Va., 9 Cranch 76, 3 LEd 662—Opt- 
ner ▼. Bolger, GGA-Mich., 95 F.2d 
24L 
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marshal who exercised due care in the selection 
of special deputies to serve at elections is not re¬ 
sponsible for their misconduct, since such deputies 
are special peace officers, whose duties are wholly 
public. 22 

b. Deputies 

A deputy marshal, as an officer of the court, may be 
held responsible as such for misconduct. 

The deputy is an officer of the court and may be 
held responsible as such for misconduct, 23 such as 
the voluntary escape of a prisoner; 24 but in the 
absence of statute it has been held that the proper 
remedy for neglect of official duty by a deputy mar¬ 
shal is against the marshal, and not the deputy, 25 
and that when a deputy acted under specific instruc¬ 
tions from the marshal, who promised to indemnify 
the deputy, a bill in equity may be maintained to 
compel him to protect the deputy's estate. 26 A 
deputy is liable for personal torts not committed by 
virtue of his office. 27 

e. Process, Judgment, or Order as Protection 

A writ or process of a court having Jurisdiction of 
the parties and process and regular on its face is a suffi¬ 
cient protection to a marshal who levies or does other 
acts under it, and to his deputies and aides; but, no 
protection is afforded by a writ irregular on its face. 

A writ or process from a court having jurisdiction 
of the parties and process and regular on its face is 
a sufficient protection to a marshal who levies or 
does other acts under it, 28 and to his deputies and 
aides. 2 ® Thus, a writ regular on its face protects 
the marshal although issued on an insufficient affi¬ 
davit, 30 or although the signature was affixed by 
an unauthorized person; 31 and although the ac¬ 
tion or suit is not maintainable the marshal is pro¬ 
tected by the writ 32 or by the decrees and orders of 


the court. 33 So, too, a judgment for plaintiff is 
conclusive against the parties and their privies that 
the marshal's seizure under a writ of replevin was 
valid. 34 However, the marshal is not protected by 
a writ or warrant irregular on its face; 36 and 
if a marshal in the execution of process goes be¬ 
yond its mandate and takes property from the pos¬ 
session of a stranger, or otherwise seizes property 
which his writ does not authorize him to seize, he 
will not be protected, 36 and the marshal may be 
sued in the state courts by the injured party, in 
trespass or trover, for the damages sustained. 37 

§ 20. -Enforcement of Liability 

A summary remedy of Judgment by motion allowed 
by a state statute against sheriffs may be enforced in 
like manner against marshals; liability may also be en¬ 
forced by means of an action. 

A summary remedy of judgment by motion al¬ 
lowed by a state statute against sheriffs may be en¬ 
forced m like manner against marshals, 38 and in ac¬ 
cordance with the general rule as to jurisdiction 
of ancillary proceedings, as discussed in Federal 
Courts § 13, it is not necessary that the parties 
should be residents of different states to give the 
court jurisdiction of the motion, 39 but the sureties 
of a marshal cannot be joined with him in such 
proceeding, since they must be proceeded against 
by action on the bond. 40 Similarly, a deputy mar¬ 
shal being an officer of the district court is sum¬ 
marily punishable by it for malfeasance in office; 41 
and where a deputy marshal receives money on a 
judgment after he has returned the execution, he 
may be attached on neglect to pay over the amount 
in pursuance of the order of the court, 42 and ju¬ 
risdiction to proceed against him by attachment for 
misconduct while in office is not ousted by his res- 


22. Ind—Hawkins v Thomas, 29 N 
E. 167, 3 Ind App. 399 

28. U.S.—The Laurens, DCNY, 14 
FCas No 8,122, Abb.Adm. 508, 7 N. 
YLegObs. 174 
66 C J p 28 note 97. 

24L U S —Servls v. Marsh, C C Ill, 
38 F 794 

66 C.J. p 28 note 98. 

28. Ga.—Elyea v. Williamson, 69 Ga. 
432. 

22. Mich.—Robinson v. Bennett, 16 
N.W. 904, 60 Mich. 560. 

66 C.J. p 28 note 1. 

2T. U.S.—McVey v. Gross, D.C.Tex, 
11 F.2d 379. 

66 C.J. p 28 note 2. 

Battery sad false arrest 
U.S.—Swanson v. Willis, D.CLAlaska, 
114 F.Supp. 434. 

28. D.G.—Spruill v. O'Toole, 74 V.2d, 


! 559, 64 App D C 85, certiorari de- 

[ nied 55 S Ct 406, 294 US 707. 79 
LEd. 1242, rehearing denied 55 S 
Ct. 610, 294 U S 732, 79 L Ed. 1261. 
66 C.J. p 28 note 3. 

29. U.S.—Swanson v. Willis, D.C. 
Alaska, 114 F.Supp. 434. 

66 C J. p 28 note 4. 

30. U S.—Matthews ▼. Densmore, 
Mich., 3 SCt. 126, 109 U.S. 216, 27 
L.E<L 912. 

66 C.J. p 28 note 6. 

3L US —Bryan v. Ker, SC, 82 8.CL 
26, 222 U S. 107, 56 L.Ed. 114. 

66 C.J. p 28 note 6. 

32. U.S—Bryan v. Ker, supra. 

66 C.J. p 28 note 7. 

33. U.S—Maryland Casualty Co. v. 
Gates, C.C A.MdL, 290 F. 65, cer¬ 
tiorari denied 44 S.Ct 86, 263 U.S. 
708, 68 L Ed. 617. 

66 CJ. p 28 note 8. 
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34. US—Maryland Casualty Co. ▼. 
Gates, supra. 

38. Conn—Bowler v. Eldredge, 18 
Conn. 1. 

66 C J. p 28 note 10. 

36. Mich—Weber v Henry, 16 Mich. 
399. 

66 C J. p 28 note 11. 

37. Ind —Hanna v. Steinberger, 6 
Blackf. 520. 

38. U.S.—Gwin v. Breedlove. Miss., 
2 How. 29, 11 L Ed. 167. 

66 GJ. p 28 note 13. 

89. U.S.—Gwin v. Breedlove, supra. 
66 C.J. p 28 note 15. 

40. U.S.—Gwin v. Barton, Miss., 6 
How. 7, 12 L.Ed. 321. 

4L U.S.—The Laurens, D.C.N.Y., 14 
F.Cas.No.8,122, Abb.Adm. 508. 

42. U.S.—Bagley v. Yates, C.C.Mich., 
2 F.Cas.Np.726, 3 McLean 465. 
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ignation. 43 However, on a motion in behalf of the 
United States to commit a deputy United States 
marshal for failure to pay over money collected 
by him, it has been held that he may show, as good 
cause why he should not be attached, that the Unit¬ 
ed States is indebted to him for fees of office in a 
sum greater than the amount of the money so col¬ 
lected. 44 

Actions . The remedy for a false return is by 
action. 45 In an action against a marshal for wrong¬ 
fully taking plaintiffs goods it is not necessary to 
allege that they were taken by defendant as mar¬ 
shal, 45 and in an action against the marshal for a 
trespass committed by a deputy it is not necessary 
to allege defendant’s official character or that the 
trespass was committed through a deputy. 47 When 
defendant pleads remission of a forfeiture or pen¬ 
alty as justification for failure to levy an execution 
on a judgment thereon, it is unnecessary to al¬ 
lege the facts on which the remission was founded. 48 

§ 21. -On Official Bonds 

a. Nature and extent of liability 

b. Actions on bonds 

a. Nature and Extent of Liability 

The rules generally applicable to liability of sureties 
on official bonds are applicable to sureties on the mar¬ 
shal's bond. 

Marshals are required to give bond for the 
faithful performance of their duties, as discussed 
supra § 3, and the rules of liability of sureties on 
official bonds generally, considered m Officers §§ 
155-177, and, m particular, sureties on the bonds of 
sheriffs, as discussed in Sheriffs and Constables §§ 
177-208, are applicable to the sureties on the mar¬ 
shal’s bond. 49 Thus, the bond is to receive a strict 


interpretation, 59 and, in order to render the sure¬ 
ty liable, there must be a violation of the condi¬ 
tion of the bond. 51 The sureties are liable for 
wrongful attachment by the marshal, 52 for an as¬ 
sault in executing a writ, 53 for failure of the mar¬ 
shal to take sufficient security on a replevin bond, 54 
for failure to pay witness certificates for fees 
earned by attendance on a federal court, 55 for fail¬ 
ure to produce the proceeds of the sale of a vessel 
subject to the order of a court, 55 and for failure to 
pay over money collected to the person entitled 
thereto. 57 

The sureties, however, are not liable for failure 
to pay over to plaintiff the proceeds of a sale un¬ 
der execution of property of a third person, 55 
or for default of the marshal occurring prior to the 
execution of the bond. 59 The sureties are not 
released by mere delay in enforcing the claim when 
there was no agreement to extend time to the mar¬ 
shal, 60 and the failure of the United States to pre¬ 
sent its claim against the estate of a deceased Unit¬ 
ed States marshal constitutes no defense to an ac¬ 
tion against the sureties on his official bond. 51 
Where a bond of a United States marshal is signed 
by several sureties, and the name of one is erased 
before the bond is approved by the court, such al¬ 
teration avoids the instrument as to a surety not 
consenting to the alteration. 62 

Acts of deputies . The sureties are liable for the 
official acts or misconduct of the marshal's depu¬ 
ties, such as the wrongful death of a prisoner 
through the deputy’s unfitness, 63 or the failure of 
the deputy to serve original process, 64 but not for 
personal wrongs not committed by the deputy under 
color of his office, 65 or for the acts of a deputy 
who seizes goods without writ or process, without 
his principal's knowledge or consent, and when not 


43. ITS—The Laurens. DC NT., 14 
PCas No 8,122, AbbAdm 508 

44. US-U S. v. Mann, CCVa, 26 
F Cas No 15.716, 2 Brock 9 

45. U S —Segourney v. Ingraham. 
Pa . 21 F.Cas.No.12,634, 2 Wash C C 
336. 

66 C.J. p 29 note 21. 

46. US—Drake v. Paulhamus, 

Wash, 66 F. 895. 14 C C A 162, re¬ 
hearing denied 69 F. 328, 15 CCA 
698. 

47. Cal.—Hirsch v. Rand, 39 Cal 315. 

48. US—U. S. v. Morris, N.Y, 10 
Wheat 246, 6 L.Ed 314. 

49. U.S.—McVey v. Gross, DC Tex, 
11 F.2d 379. 

50. U.S.—McVey v. Gross. DC Tex. 
11 F.2d 379—Bollin v. Blythe, C.C. 
S.C., 46 F. 181. 


51. U S —McVey ▼. Gross, D C.Tex , 
11 F 2d 379 

52. U S —Lammon v Feusler, Nev, 
4 SCt. 286, 111 US. 17. 28 LEd 
337. 

66 C J. p 29 note 34. 

53. DC —Palmer v. King, 41 AppD. 
C. 419. 1 A Li R.1916D 278, Ann Cas 
1915C 1139 

66 C J. p 29 note 35. 

54. US—Bispham v Taylor, CC 
Ind, 3 F Cas No.1,443, 2 McLean 
355 

55. US—Bollin v. Blythe, CCSC, 
46 F 181. 

56. La—Hernandez v. Montgomery, 
2 Mart ,N S , 422, affirmed 12 Wheat. 
129, 6 L Ed. 575. 

57. U S —Hagood v. Blythe. C.C.S.C., 
37 F. 249 

66 C.J. p 29 note 39. 
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58. Mo—Heath v. Daggett 21 Mo. 
69. 

66 C J. p 29 note 40 

59. US-U. S v. Giles. N.Y., 9 
Cranch 212. 3 L Ed. 708 

66 C J p 29 note 41 

60. US —Hagood v. Blythe, CCS.C., 
37 F 249. 

61. US-U. S. v. Adams, CC.Nev., 
54 F. 114. 

62. US —Smith v. U. S., Ill., 2 Wall. 
219, 17 LEd. 788. 

63. U S —Asher v. Cabell, Tex, 50 F. 
818, 1 CCA 693. 

66 C J. p 29 note 44. 

64. US—U. a v. Moore, C.C.Va., 
26 F.Cas.No.15,802, 2 Brock. 317. 

65. U.S.—McVey v. Gross, D.CTex., 
11 F.2d 879. 

66 C.J. p 29 note 44. 
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in the discharge of any official duty; 68 or for the 
-act of a deputy in discharging sureties on a re¬ 
plevin bond, where plaintiff’s attorney misled the 
-deputy and induced his erroneous act. 67 

Fees of deputies . It has been held that there is 
no liability on the bond for fees earned by deputies, 
and not paid to them, even though the marshal has 
received them from the government, 68 but it seems 
to have been assumed in some cases that there could 
be a recovery of such fees on the bond, 69 and it 
has been held that the sureties were not released 
from liability because the deputy permitted the 
marshal to return executions without payment of 
the deputy’s costs, and to enter satisfactions. 70 

b. Actions on Bonds 

An action lies on the official bond of a marshal for 
breach of its conditions; the rules with respect to the 
enforcement of official bonds, and In particular to sher¬ 
iff’s bonds, are applicable, in general, to actions on mar¬ 
shal’s bonds. 

An action lies on the official bond of a United 
States marshal for breach of its conditions, 71 
the rules relating to the enforcement of official 
bonds, considered in Officers §§ 167-177, and in par¬ 
ticular to sheriffs’ official bonds, as discussed in 
Sheriffs and Constables §§ 192-208, being applica¬ 
ble, in general, to actions on marshals’ bonds. 72 
While a deputy marshal is personally liable for his 
acts, as discussed supra § 19, his liability for acts 
which also constitute breaches of the marshal’s bond, 
considered supra § 21, is not on the bond, and there 
can be no recovery against him in an action ex con¬ 
tractu on the bond. 73 

Parties . The action may be brought by anyone 
injured by the breach, 74 or by an assignee of the 


claim, 76 in his own name 76 or in the name of. the 
United States, at his option, 77 but the United States 
is not substantially a party to the record. 78 In ac¬ 
cordance with the general rule, considered in Cor¬ 
porations § 559, an action for the wrongful seizure 
of property of a corporation should be brought by 
it, and not by a stockholder. 76 In an action for 
wrongful levy of an attachment, it has been held 
that the sureties on the marshal’s bond, and the 
sureties on an indemnity bond given him in the at¬ 
tachment suit may be joined as defendants. 80 

Pleadings. As in actions generally, the complaint 
must state facts sufficient to constitute a cause of 
action. 81 Thus, it must be alleged that the wrong 
complained of was a violation of the marshal’s offi¬ 
cial duty. 82 It has been held that in an action for 
neglecting to make money under an execution, it 
should be alleged that the execution had not been 
suspended by a replevy bond, as might have been 
done, 83 but that it is not necessary to aver that the 
penalty of the bond has not been paid. 84 In an 
action on a deputy’s bond to indemnify the mar¬ 
shal, an allegation that he failed to return specified 
executions is a good assignment of a breach. 85 A 
replication must be responsive to the plea. 86 A 
claim of a credit which has not been presented to 
the accounting officers of the government for their 
examination and been by them disallowed, as pro¬ 
vided by statute, cannot be pleaded as a set-off, 87 
nor can a set-off be pleaded when the marshal has 
used it as a set-off to another claim. 88 

Evidence. In accordance with the general rule 
that every fact necessary to constitute a cause of 
action must be proved, as considered m Pleading 
§ 520, it must be proved that the wrong complained 


M. Okl.—Dysart v. Lurty, 41 P. 724, 
3 Okl. 601. 

87. U.S—-Rogers v. Marshal, Wis., 1 
Wall. 644, 17 LEd. 714. 

68. US—Bollin v. Blythe, C.C.S.C., 
46 F. 181. 

66 C J p 30 note 49. 

89. U S —Hagood v. Blythe, C.C.S.C., 
38 F. 76 

66 C.J. p 30 note 50. 

70. Tenn—McNairy v. Marshall, 7 
Humphr 229. 

66 C.J. p 30 note 51. 

71. U.S—Bollin v. Blythe, D.C.Tex.. 
46 F. 181. 

La.—D ick v. Reynolds, 4 Mart,N.&, 
525. 

78. U.S.—Maryland Casualty Co. v. 
Oates, C.C.A Md , 290 F. 65, certio¬ 
rari denied 44 S.CL 36, 262 U.& 706. 
68 L.Ed. 517. 

78. Ind.—Hawkins v. Thomas, 29 N. 
m 157, 8 In (LApp. 399. 


74. U S.—Bollin ▼. Blythe, D.C.Tex.. 
46 F 181. 

La.—Dick v. Reynolds, 4 Mart.,NS, 
525. 

75. US—Bollin v. Blythe, D.CTex, 
46 F. 181. 

76. US—U S. v. Davidson, CC.I11, 
25 F Cas No.14,921, 1 Biss. 433. 

66 C.J. p 30 note 61. 

77. U.S^—U. S. r. Davidson, supra. 

78. U.S.—U. 8. v. Davidson, supra. 

79. U.S.—Maryland Casualty Co. v. 
Gates, CC.A.Md., 290 F. 65, certio¬ 
rari denied 44 S.Ct 36, 263 U.S 
708, 68 LEd 517. 

66 C.J. p 30 note 65. 

80l Tex.—Cabell v. Hamilton-Brown 
Shoe Co., 16 S.W. 811, 81 Tex. 104. 

8L U.S.—Blspham v. Taylor, C.G. 
Ind., 8 F.Cas.No.1,443. 2 McLean 
365 . . 


Ind —Hawkins v. Thomas, 29 N.E 
157, 3 Ind App. 399. 

82. Ind.—Hawkins v. Thomas, supra. 

66 C.J. p 30 note 69. 

88. US—Blspham v. Taylor, C.C. 
Ind., 3 F Cas No.1,443, 2 McLean 
355. 

84. U.S.—Sperring v. Taylor. C C. 
Ind., 22 F.Cas No. 13,235, 2 McLean 
362. 

86. Ky.—Lewis v. Crockett, 8 Bibb 
196. 

88. US.—Sedam v. Taylor, CCInd, 
21 F.Cas No.12,608, 8 McLean 547. 

87. U.S.—Halliburton v. U. 8., Ark., 
13 Wall. 63. 20 LEd. 533—Fits- 
simmons v. U. S., Ga., 54 F. 812, 4 
C.C.A. 689. 

88. U.S.—U. a v. Prentice, C.C.I11., 
27 F.Caa.No.16,082, 6 McLean 65. 

66 C.J. p 30 note 76. 
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of was a violation of the marshal’s official duty. 89 
In an action for wrongful seizure of property pur¬ 
chased by plaintiff for value from the defendant in 
an attachment, the burden is on defendants to prove 
that plaintiff had notice or was put on inquiry as 
to the seller’s insolvency and intent to defraud 
creditors. 90 Court dockets and records showing 
the receipt of money under executions by the mar¬ 
shal or his deputies are admissible, 91 as is an ac¬ 
count, signed by a United States marshal, of the 
sale of a vessel and cargo, found among his papers 
after his decease. 92 The mere failure to serve 
process does not imply the loss of the debt by the 
officer’s negligence. 99 

Judgment and amount of recovery . Where a suit 
is instituted by an individual on a marshal’s bond, 
the petition should ask for the actual damages sus¬ 
tained, and not for the whole penalty of the bond, 
and judgment should be not for the penalty but 
for the actual damage, 94 but when judgment is 
entered for the penalty of the bond, it remains as 
security for all persons injured by default of the 
marshal. 95 If the loss of a debt is the direct legal 
consequence of a failure to serve process, the 
amount of the debt is the measure of damages, 96 
and, when a statute so provides, the amount of an 
execution is recoverable for failure to return an 


execution in time. 97 In a suit by the United States 
for sums due on the marshal’s accounts, interest 
should be allowed from the date when a balance 
was stated by the treasury officials. 98 

§ 22. Indemnity to Marshal 

When authorized by statute, the marshal may de¬ 
mand, or take, a bond to indemnify him from liability in 
executing a writ. 

When authorized by statute, the marshal may de¬ 
mand," or take, 1 a bond to indemnify him from 
liability in executing a writ, and independent of 
statute, such a contract will be enforced, 2 and it 
has been held that when such bond has been fur¬ 
nished the marshal has no discretion but to exe¬ 
cute the writ. 3 It has been held that an attaching 
creditor who has indemnified the marshal may de¬ 
fend an action against the marshal, m the name of 
the marshal, 4 but that he has no right to intervene 
and be made a party. 6 

§ 23. Criminal Responsibility 

The criminal responsibility of a United States 
marshal, his deputy, or other employee is gener¬ 
ally determined by statutory provisions. 

Examine Pocket Parts for later cases. 


UNITIZED. The term "unitized,” as used with 
reference to oil and gas leases, is defined in Mines 
and Minerals § 213 b. 

UNITY. The state, property, or product, of being 
united, physically, socially, or morally. 1 The four 
unities which must coexist, unity of interest, unity 
of title, unity of time, and unity of possession, in 


order that a joint tenancy may exist, are treated in 
Joint Tenancy § 3 c. 

UNTUS; UN 1USOUJUSQUE. As the first words of 
maxims of which there have been no recent applica¬ 
tions see 66 C. J. p 31 notes 10,11. 

UNIVERSAL. That which pertains to all without 
exception. 2 


80. Ind.—Hawkins v Thomas, 29 N. 
EL 157, S IndApp. 899. 

90. U.S.—Hinds v. Keith, Ala., 67 F 
10, f CCA. 231. 

91. US.—Williams v U S, Diet Col., 

1 How. 290, 11 L Ed 135. 

92. La.—Hernandez v. Montgomery. 

2 Mart ,N.S, 422, affirmed 12 Wheat 
129, 6 L.Ed. 575 

93. U.S—U. S. v. Moore, C.CVa., 26 
F.Cas No 15,802, 2 Brock. 317. 

M. U.S.—Hagood v. Blythe, CCSC., 
87 F. 249—Adler v. Newcomb. CC 
Mo.. 1 F.Cas.No.83, 2 DHL 45. 

90. U.S.—Wetmore v. Klee, C C 
Mich., 29 F.Cas.No.17.468, 1 Biss. 
237. 

98. U.S.—U. R v Moore. CCVa., 26 
F.Cas.No.15,802, 9 Brock. 81T. 


97. U.S.—Grubbs v. Needles, Ind.T., 
70 F. 199, 17 C C A. 60. 

66 C.J. p 31 note 86 

98. US—U. S. v. Fitzsimmons, CC. 
Ga. 50 F. 381. 

66 C.J. p 31 note 87. 

99. Alaska —Ashby v. Faulkner, 4 
Alaska 743. 

1. Alaska —Powell ▼. Sickinger. 4 
Alaska 279 

66 C.J. p 31 note 90. 

2 Alaska.—Powell v. Sickinger, su¬ 
pra. 

2 Alaska.—Ashby r. Faulkner, 4 
Alaska 743 

66 C.J. p 31 note 92. 

4. Tex —McKee v. Coffin, 1 S.W. 276, 
66 Tex. 304. 


2 Tex.—McKee v. Coffin, supra. 

L New Standard D. 

2 Neb —Koen v. State, 63 N.W. 596, 
596, 35 Neb. 676, 17 LJEI.A. 821. 


(1) “Universal agent*' see Agency | 
3 e. 

(2) “Universal joint** see 48 C.J.S. 
p 797 note 87. 

(3) “Universal legacy** and “uni¬ 
versal legatee*’ see the CJ.S. title 
Wills i 1125, also 69 C.J. p 915 note 
61, p 926 notes 82-86. 

(4) “Universal malice" see Homi¬ 
cide | 14. 

(5) ‘'Universal partnership" see 
Partnership f 1 a (3) (b). 

(6) "Universal succession" see 89 
CJA p 789 note 96. 
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“Universal” has been compared with or distin¬ 
guished from “general” see 38 G.J.S. p 763 note 16, 
and “uniform” see 90 C.J.S. p 1043 note 58. 

UNIVER8ALIA SUNT NOTIORA SINGULABI- 
BUS. See 66 O.J. p 32 note 16. 

UNIVERSALITY. As an attribute of a residuary 
clause, it has “universality 1 ’ if it is so framed as 
to sweep in by its terms the whole of the property to 
which it applies. 8 

TJNIVEBSITAS. A Latin word, used to style as¬ 
sociated bodies, or communities of individuals, with 
certain rights and privileges belonging to them by 
law in their aggregative capacity. 4 

As the first word of a maxim of which there have 
been no recent applications see 66 C. J. p 32 note 19. 

UNIVEBSITY. Defined see Colleges and Universi¬ 
ties § 1. University lands are treated in Public 
Lands §§ 87-112. 

UNTVERSUS TERMINUS IN LEGE DIES UNUS. 

See 66 C. J. p 32 note 24. 


UNJUST. The word has a well-known signification. 5 
It means contrary to what is just; 5 contrary to 
justice and right; 7 not conforming to the standard 
of just and right; 8 inequitable or iniquitous; 8 not 
legitimate; 10 not legitimate, fair or just; 11 un¬ 
fair; 12 unmerited; 18 unrighteous; 14 wrongful; 15 
that which is against the established law; 15 that' 
which is opposed to a law which is the test of right 
and wrong. 17 A law, in order to be “unjust,” must 
be contraiy to right or justice. 18 

“Unjust” has been distinguished from “confisca¬ 
tory” see 15 C.J.S. p 828 note 9. 

Unjust enrichment . A doctrine 18 or principle 20 
which is that one shall not be allowed to profit or 
enrich himself at the expense of another contrary to 
equity. 21 There must be some specific legal prin¬ 
ciple or situation which equity has established or 
recognized to bring a case within the scope of the 
doctrine. 22 

The phrase was much used by Prof. James Barr 
Ames to designate a principle which lies at the 
foundation of the great bulk of quasi contracts— 
that one shall not unjustly enrich himself at the 
expense of another, 23 and “unjust enrichment” is the 


3. Eng—Mason v. Ogden, [1903] A 
C. 1. 6. 

4. N.Y.—Warner v. Beers, 23 Wend. 
103, 122. 

TTnlversltas faoti means a number 
of things of the same kind which 
are regarded as a whole, a herd, a 
stock of wares —Williams v McGow¬ 
an, CCANY, 162 F.2d 570. 572 

а. Tex—State v. St. Louis, etc., R 
Co, Civ.App, 197 SW 1006, 1011 

б. Tex.—State v. St JJouis, etc, R 
Co, supra. 

‘‘Unjust discrimination" see 27 C.J.S. 
p 141 note 61. 

7. US—U. S v. Oglesby Grocery 
Co, DCGa, 264 F. 691, 695. 

8. Tex—State v St. Louis, etc, R 
Co. CivApp, 197 SW 1006, 1011. 

9. N Y.—McGrath v. Woods, 158 N.Y 
S 564, 565, 93 Misc. 671. 

10. Tex—State ▼ St Louis, etc, R 
Co. CivApp., 197 SW. 1006, 1011 

1L N.Y.—McGrath v. Woods, 158 N 
Y.S. 564, 565, 93 Misc 671. 

12. NY —McGrath v. Woods, supra 
Tex—State v St Louis, etc., R. Co., 

Civ.App, 197 SW. 1006, 1011. 

13. NY.—McGrath v. Woods, 168 N. 
Y.S 664, 665, 93 Misc. 671. 

14. NY.—McGrath v. Woods, supra. 

15. U S.—U. S. v. Oglesby Grocery 
Co., D.C.Ga., 264 F 691, 695 

N.Y—McGrath v. Woods, 158 N.Y.S. 
564, 565, 93 Misc. 671. 

16. Tex.—McTeer v. Young, Civ.App., 


44 S W 2d 194, 196—Riggins v. 

Ford, 1 TexAppCivCas 8 1286 

17. Tex —St Louis Southwestern 

Ry. Co of Texas v State, 261 S W 
996, 998, 113 Tex 670, 33 A L R 
367 

66 C.J. p 32 note 38 

18. Mo —Komen v. City of St. Louis. 
289 SW 838, 841, 316 Mo 9 

19. U.S —Huszar v Cincinnati Chem¬ 
ical Works, C A Ohio. 172 F 2d 6. 10 
—Herrmann v. Gleason, CCA 
Mich., 126 F.2d 936, 940 

Ariz.—State v. Martin, 130 P.2d 48, 
52, 59 Ariz. 438 

Ark —Cook v. Sears-Roehuck & Co , 
206 S W 2d 20, 23, 212 Ark 308. 

Kan.—Anderson v Anderson, 123 P 
2d 315, 317, 155 Kan 69 

Mich—McCreary v. Shields, 62 N.W 
2d 853, 855, 333 Mich 290. 

N H —American University v. Forbes, 
183 A. 860, 862, 88 NK 17. 

Ohio.—Alburn v Union Trust Co., 
Com PL. 80 N.E.2d 721, 729. 

R.I—Seekins v. King, 17 A.2d 869, 
871, 66 HI. 105, 184 ALR. 1060. 

Wash—Lloyd v. Ridgefield Lumber 
Ass'n, 231 P.2d 613, 620, 88 Wash 
2d 723. 

99. U.S—Shanks v. Wilson, D.C.W. 
Va.. 86 F.Supp. 789, 794 

Pa—Third Nat Bank & Trust Co. of 
Scranton v. Lehigh Val. Coal Co, 44 
A.2d 571, 674, 353 Pa. 185. 

91. Kan.—Anderson v. Anderson, 123 
P 2d 315, 317, 166 Kan. 69 

Mich.'—McCreary v. Shields, 52 N.W. 
2d 853, 855, 333 Mich. 290. 
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N H —American University v. Forbes. 

183 A 860. 862, 88 N H. 17. 

Ohio—Hummel v Hummel. 14 NE 2d 
923, 927, 133 Ohio St 520—Alburn 
v Union Trust Co, Com PI, 80 N 
E 2d 721, 729 

Wash —Lloyd v Ridgefield Lumber 
Ass’n, Wash, 231 P 2d 613, 620, 38 
Wash 2d 723. 

Similarly expressed 

(1) The substance of unjust en¬ 
richment is that one is unjustly en¬ 
riched if retention of benefit would 
be unjust, and one should not be al¬ 
lowed to profit or enrich himself in¬ 
equitably at another’s expense—Mc- 
Clanahan v McClanahan, 72 N E 2d 
798, 800, 79 Ohio App 231. 

(2) Unjust enrichment of a person 
occurs when he has and retains mon¬ 
ey or benefits which in justice and 
equity belong to another—Baugh v. 
Darley, 184 P 2d 335, 337, 338. 112 
Utah 1. 

(3) The phrase "unjust enrich¬ 
ment" is used in law to characterize 
the result or effect of a failure to 
make restitution of or for property or 
benefits received under such circum¬ 
stances as to give rise to a legal or 
equitable obligation to account there¬ 
for—Buell v. Orion State Bank, 41 
N.W 2d 472, 478, 327 Mich. 43. 

99. Kan —Anderson v. Anderson 123 
P.2d 315, 317, 155 Kan 69. 

N H.—American University v, Forbes, 
183 A. 860, 862, 88 N.H. 17. 

98. Bouvier L.D. 

Ohio.— Corpus Forts died la McClana- 
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modern designation for the older doctrine of "quasi 
contracts.” 24 

"Unjust enrichment” is discussed in Contracts § 6 
and Money Received § 1, and the equitable maxims 
dealing with unjust enrichment are set out in 
Equity § 89. 

UNJUSTIFIABLE. Not justifiable; not defensible 
or right. 25 

Statutes sometimes make it an offense to inflict 
on any child unjustifiable physical pain or mental 
suffering, and such statutes are treated in Assault 
and Battery § 97 d. 

UNJUSTLY. The ordinary meaning of the word 
is contrary to justice or that which is right; 26 that 
which is against the established law; that which is 
opposed to a law which is the test of right and 
wrong; 27 and as used in the maxim that no one 
shall be allowed to enrich himself unjustly at the 
expense of another "unjustly” means unlawfully. 28 

"Unjustly” has been distinguished from "illegally” 
see 42 C.J.S. p 383 note 30, and "surreptitiously” see 
83 C.J.S. p 919 note 73. 


UNKNOWN. The negative of “known.” 22 The 
word usually has reference to existing matters or 
conditions. 30 

The disposition of a legacy or distributive share 
of a legatee or distributee who is unknown is treated 
in Executors and Administrators § 497 e. 

UNLAWFUL. The converse of "lawful”. 31 "Un¬ 
lawful” is defined as meaning contrary to, 32 or in 
defiance of, 33 the law; that which is contrary to 
law; 34 prohibited by the law; 36 disobey ing or dis¬ 
regarding the law; 36 not according to law; 37 not 
authorized by law; 38 not justified or warranted by 
law; 30 not permitted by law; 40 without authority 
of law; 41 without legal excuse or justification; 42 
illegal; 43 not lawful; 44 not lawful or contrary to 
some express provision of the law. 45 

In its ordinary connotation, the word "unlawful” 
applies to the commission of an act prohibited by 
law, 46 but it does not denote a crime in every in¬ 
stance, 47 and it does not necessarily imply the ele¬ 
ment of criminality, 48 and does not in itself em- 


han ▼. McCIanahan. 72 N E 2d 798, 

800. 79 Ohio App 231 

Wash—Corpus Juris cited in Bill v 
Gattavara, 209 P 2d 457, 460, 34 
Wash 2d 645 

24. Wash—Bill v Gattavara. 209 P 
2d 457, 460, 34 Wash 2d 645. 

25. Cal—People v. Curtiss, 300 P 

801. 804, 116 Cal App Supp 771. 

Phrase 

“Unjustifiable deviation.”—The 

Turret Crown, CCAVa., 284 F. 439. 
444. 

28- D C —Tates V. Huson, 8 App D C 
93, 99. 

<6 C J. p 33 note 52. 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 66 C.J. p 
33 notes 53-58. 

87. Tex — McTeer v. Young, Civ.App, 
44 SW. 194, 196. 

28. Minn —Sheas green Holding Co 
v. Dworsky, 231 NW 395. 396. 181 
Minn 79 

29. N T —Thomson v. Hayes, 111 N 
T S 495. 496, 59 Misc. 425. 

66 C.J. p 33 note 60. 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 66 C.J. p 33 
notes 63-80. 

30. NT—Thomson ▼. Hayes, 111 N 
T.S 495. 496, 59 Misc. 425. 

66 C J. p 33 note 61. 

31. Ala—Wheeler ▼. State, 19 So. 
993, 995, 109 Ala. 56. 


32. Cal—People v. Schmitz, 94 P. 
407, 419, 7 Cal App 330 

Ind—State v Dorsey, 20 NE 777, 
778, 118 Ind 167, 10 Am S R 111 
Iowa—State v Campbell, 251 NW 
717, 718, 217 Iowa 848, 12 ALR 
1176 

Neh—Sturgeon v Crosby Mortuary. 

299 NW 378, 383, 140 Neb 82. 

Tex —Punchard v. State. 54 S W 2d 
110, 112, 122 TexCr. 134 

33. Neb —Sturgeon v Crosby Mor¬ 
tuary, 299 N.W. 378, 383, 140 Neb. 
82. 

34. Ind—Mlnardo v State, 183 NR 
548, 550, 204 Ind 422 

Iowa—State v. Campbell, 251 NW 
717, 718, 217 Iowa 848, 92 A.LR 
1176 

Tex—Punchard v. State. 54 SW.2d 

110, 112, 122 Tex.Cr. 134. 

35. Ind—State v. Dorsey, 20 NE 
777, 778, 118 Ind. 167, 10 Am SR 

111 . 

38. Neb—Sturgeon ▼. Crosby Mortu¬ 
ary, 299 NW 378, 383, 140 Neb. 82 

37. Wis —Wisconsin Telephone Co 
v. Public Service Commission, 287 
N W. 122, 131. 232 Wis. 274. 

38. La—Baton Rouge Bldg. Trades 
Council v T L James & Co., 10 So 
2d 606, 624, 201 La. 749. 

66 C J p 34 notes 89, 94. 

39. Me —Galvin v. Bacon, 11 Me 
28. 30 

Or—Surles v Sweeney, 4 P. 469, 470, 
11 Or. 21. 
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4a Tex —Punchard v. State, 54 S.W. 

2d 110, 112, 122 Tex Cr 134. 

66 C J p 34 note 91. 

41. Fla— Finder v. State, 8 So. 837, 
840, 27 Fla 370. 26 Am S R. 75. 

Hawaii—Territory v. Palai, 23 Ha¬ 
waii 133, 135. 

42. Ala—Williams v State, 175 So. 
335. 336, 27 Ala.App 504. 

Similarly defined 

Without legal excuse or just cause. 
—Jabich v People, 143 P 1092, 1095, 
58 Colo 175. 

43. Tex —Punchard v. State, 54 S W. 
2d 110, 112, 122 TexCr. 134. 

66 C J. p 34 note 87. 

44. Iowa—State ▼. Campbell. 251 
NW. 717, 718. 217 Iowa 848, 92 A. 
L R. 1176 

Tex.—Punchard ▼. State, 54 8W.2d 
110, 112, 122 TexCr. 184. 

66 C.J. p 34 note 87. 

45. La.—State v. Bulot, 142 So. 787, 
788, 175 La. 2L 

4a Ark —Lion Oil Co. y. Marsh, 249 
S.W 2d 569. 572, 220 Ark. 678. 

47. Ind.—Jones ▼. Cary, 81 N.B.2d 
74, 78, 108 IndLApp. 681. 

Hot subject to ortmlaal pro—mitliis 
While “unlawful” signifies contrary 
to law, there are many things con¬ 
trary to law which do not subject 
the doer to criminal prosecution. 

Ind—State ▼. Dorsey, 20 NE 777, 
778, 118 Ind. 167, 10 Am.S.R 111. 
Tex—Punchard v . State, 54 8.W.2* 
110, 112, 122 7ex.Gr. 184. 

68. U.S.—Cortelyou v. Charles fiSneo 
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brace the dements of either a statutory or common- 
law crime, 49 and the word does not necessarily 
mean contrary to law. 60 

The term may mean the violation of a contract 
or agreement, 61 or it may imply that the act is not 
done as the law allows or requires, 62 or it may mean 
the infringement of the moral law, and not neces¬ 
sarily of the civil law. 63 However, the term is 
sufficiently broad to include the element of crim¬ 
inality, 64 and in criminal jurisprudence “unlawful” 
meaps the violation of some prohibitory law. 66 

As used in pleading, “unlawful” assigns no specific 
legal character to the acts alleged, 66 and as used 
with reference to the acts of a corporation “unlaw¬ 
ful” may mean acts which are only ultra vires. 67 

“Unlawful” has been held to be equivalent to, or 
synonymous with, “illegal” sec 42 C.J.S. p 382 note 
15, “illicit” see 42 C.J.S. p 383 note 43, and “wrong¬ 
ful.” 63 It has been held to be convertible with 
“tortious” see 86 C.J.S. p 919 note 51. 


“Unlawful” has been compared with or distin¬ 
guished from “confiscatory” see 15 C.J.S. p 828 
note 9, “criminal” see 21 C.J.S. p 1153 note 85, 
“fraudulent” see 37 C.J.S. p 836 note 15, “irregular¬ 
ity” see 48 C.J.S. p 772 note 85, “willful,” 69 and 
“wrongful.” 60 

The word “unlawful” is frequently used in stat¬ 
utes defining crimes, as the crime of injuring or 
killing domestic animals, see Animals § 237, or the 
crime of malicious mischief, see Malicious Mischief 
§ 3 c. 

Unlawful act The term is not always regarded 
as technical, 61 and it is generally defined as mean¬ 
ing an act done unlawfully; 62 an act expressly for¬ 
bidden by law; 63 an act prohibited by law; 64 an 
act condemned by statute or by municipal ordi¬ 
nance; 66 one contrary to law; 66 and hence without 
authority of law. 67 “Unlawful,” of an act, means 
that the act was not done by authority of law or 


Johnson A Co.. C C.N.Y., 138 F 110, 
118. 

Cal.—Pepple v R&nney, 1 P.2d 423, 
426, 213 Cal 70 

Neb.—Sturgeon v Crosby Mortuary, 
299 N.W. 378, 383, 140 Neb. 82. 

SO. Md.—Lano v. State, 77 A 2d 125, 
127, 195 Md. 363. 

50l La.—Baton Rouge Bldg. Trades 
Council v. T. L. James & Co, 10 
So.2d 606, 624, 201 La. 749. 

66 C.J. p 34 note 93. 

SL U.S.—Cortelyou v Charles Eneu 
Johnson & Co., C.C.N.T., 138 F. 110, 
118. 

Cal.—People v. Ranney, Cal., 1 P.2d 
423, 426, 213 Cal. 70. 

62. Ind.—Mmardo ▼. State, 183 N.E. 
548, 550, 204 Ind 422—Jones ▼. 
Cary. 31 N.E.2d 74, 78. 108 Ind.App 
581. 

Iowa.—State v. Campbell, 251 NW. 
717, 718, 217 Iowa 848, 92 A.LR 
1176. 

Tex.—Punchard ▼. State, 64 S.W.2d 
110, 112 v 122 Tex.Cr. 134. 

63. La—Baton Rouge Bldg. Trades 
Council v. T. L. James A Co., 10 So. 
2d 606. 624, 201 La. 749. 

SHmllarly expressed 

A thing may be unlawful without 
being contrary to good morals or to 
natural justice—Howard County ▼. 
Armstrong, 91 Ind 528, 536. 

64. Neb —Sturgeon v. Crosby Mortu¬ 
ary, 299 NW. 378, 383, 140 Neb. 
82 . 

65. Ohio.—Johnson v. State, 63 N.E. 
607, 609, 66 Ohio St. 59, 90 Am.S.R. 
664, 61 L.R A 277. 

M. S.C.—Crosby v Seaboard Air 
Line Ry„ 61 S.E. 1064, 1067, 81 S.C. 

K 


Legal term 

Word “unlawful” is a legal term, 
which adds nothing to statement of 
cause of action in petition—Patrick 
v. Employers Mut. Liability Ins Co, 
118 S W.2d 116, 126, 233 MoApp. 251. 
67. Cal.—People v. Ranney, 1 P.2d 
423, 426, 213 Cal. 70. 

Similarly expressed 

“The word 'unlawful,' as applied to 
a corporation, is not used exclusively 
in the sense of malum in se or malum 
prohibitum. It is also used to desig- 
[ nate powers which corporations are 
not authorized to exercise, or con¬ 
tracts which they are not authorized 
to make, or acts which they are not 
authorized to do, or, in other words, 
such acts, powers, and contracts as 
are ultra vires.”—Dunbar v. American 
Telephone & Telegraph Co., 87 NE 
521. 533, 238 I1L 456—National Home 
Building A Loan Ass'n v. Home Sav. 
Bank, 54 NE 619, 620, 181 Ill. 35. 
72 Am S.R. 245, 64 L.R.A. 399—People 
v. Chicago Gas Trust Co., 22 N E 798, 
803, 130 I1L 268, 17 Am S.R. 319, 8 L. 
R.A. 497. 

Wsed with reference to municipality 
The word “unlawful,” as used with 
reference to the acts of a municipal 
corporation, frequently refers to a 
lack of corporate authority, and de¬ 
notes acts which are ultra vires and 
void in the sense that they are in¬ 
effectual to create legal rights and 
obligations.—Donovan v. Kansas City, 
175 S.W.2d 874, 879, 852 Mo. 430. 

58 . N.Y.—Wells v. Sibley, 9 N.Y.S. 
343, 345. 

Tex.—Peerless Oil A Gas Co. v. Teas. 
Civ.App., 138 S.W.2d 627, 641. 

59. Mo.—State v. Stringer, 211 S.W. 
2d 925. 929, 357 Mo. 978—State V. 
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Holliday, 182 S.W.2d 653, 654, 353 
Mo. 397. 

68 C J. p 278 note 78. 

60. Colo.—Jabich v. People, 143 P. 
1092. 1095, 58 Colo. 175. 

Ind.—Board of Com'rs of Howard 
County v. Armstrong, 91 Ind. 628, 
636. 

61. Ind.—State v. Dorsey, 20 N E. 
777, 778. 118 Ind 167, 10 Am.SR. 
111 . 

Tex.—Punchard v. State. 54 8W2d 
110, 112, 122 Tex Cr. 134. 

62. Okl —Fooshee v. State, 108 P. 
654, 659, 3 Okl.Cr 666. 

66 C.J. p 35 note 89. 

Phrases employing the term “un¬ 
lawful act” and of which more recent 
adjudications have not been found 
see 66 C.J. p 36 notes 57-59. 

63. Cal.—People v. Wilson, 177 P. 
2d 567, 670, 78 CaLApp 2d 108. 

64. Ga—Perry v. State, 50 8E2d 
709, 714, 78 GaApp. 273—Hayes v. 
State, 75 S.B. 523, 526, 11 GaApp. 
371. 

66. Ga—Perry v. State, 50 S.£L2d 
709, 714, 78 GaApp. 273—Hayes v. 
State, 75 S.E. 523, 625, 11 OaApp. 
371. 

66. La—State v. Holland, 45 So. 380, 
381, 120 La 429, 14 AnaCaa 692. 

Presupposes au existing law 
It is apparent from the definitions 
of the word “unlawful” that an act 
to be unlawful, must be contrary to 
law, and this definition presupposes 
that there must be an existing law, 
or else the act could not be contrary 
to law.—State v. Campbell, 261 N.W. 
717, 718, 217 Iowa 848, 92 A.L.R. 1176. 

67. La—State v. Holland, 45 So. 880, 
281, 120 La 429, 14 AnaCaa 692. 
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that it was an act which the law prohibits,** and it 
implies that an act is done or not done as the law 
allows or requires.** 

The commission of a crime is an unlawful act, 70 
and it has been said that in criminal jurisprudence 
an unlawful act is a violation of some prohibitory 
law, and nothing less; 71 a crime or a misdemean¬ 
or; 72 an act that is malum in se and not merely 
malum prohibitum. 73 

There are, however, many acts which are unlawful 
in a civil sense which are not so in a criminal 
sense, 74 and thus an unlawful act is not necessarily 
a criminal act, 75 and an act to be unlawful need 
not be punishable as a crime, 76 and an act may be 
unlawful although it is not attended with any moral 
turpitude, 77 and, although prohibited by law, no 
penalty is imposed. 78 

It is an unlawful act for a person to do a thing 
which he has no right to do, 79 and an unlawful act 
may include conduct involving wanton recklessness, 
as well as acts prohibited by statute, 80 and it has 
been held that a lawful act done in an unlawful or 
negligent manner is in law an unlawful act, 81 but, in 
order for an act to be unlawful, it must be done 
m such a manner as to constitute more than a mere 


thoughtless omission or a slight deviation from the 
norm of prudent conduct; 82 it must be reckless or 
in marked disregard for the safety of others, 83 and 
when it is that it passes the stage of mere malum 
prohibitum and approaches the unsocial aspects of 
malum in se. 84 Thus an act is unlawful if it is 
either malum in se, malum prohibitum, or shch an 
act as would enable any person to maintain a civil 
action for the doing of it, 85 and an unlawful act in¬ 
cludes all willful, actionable violations of civil 
rights. 86 To bring a given act within the inhibition 
of a statute, and render the act “unlawful,” it is 
not always necessary that it should be particularly 
described and expressly prohibited. 87 A statute 
often speaks as plainly by inference and by means 
of the purpose which underlies the enactment. 88 

Under the common law and statutes declaratory 
thereof, an unintentional killing in the commission 
of an unlawful act not amounting to a felony or 
naturally dangerous to life is involuntary man¬ 
slaughter, and what constitutes an unlawful act 
within this rule is treated in Homicide §§ 57-61. 

A c riminal conspiracy frequently involves an un¬ 
lawful act, and what is an unlawful act within this 
rule is treated in Conspiracy § 42. 


68. Ala—Wheeler v State, 19 So. 

993, 995. 109 Ala 56 
66 CJ p 35 note 42 

09. Ind—State v. Dorsey, 20 NE. 
777, 778, 118 Ind 167, 10 Am.S.R 
111 . 

TO. Okl —Johnson v Harris, 102 P 
2d 940. 187 Okl. 239 

71. Ind—Mlnardo v State. 183 N.EL 
548, 550. 204 Ind 422 
Mo—Corpus Juris quoted la State v. 
Hailey. 165 S W 2d 422, 427, 350 
Mo 300 

66 C J. p 35 note 49 

78. Miss—Cutrer v. State, 43 So.2d 
385, 388, 207 Miss 806. 

73. NM—State v. Seward. 121 P. 
2d 145, 146, 46 N M. 84—State v. 
Rogers, 247 P 828, 838, 31 NM. 485. 

74. Can —Ex parte O'Shaughnessy, 
8 Can.CrCas 136, 139. 

66 CJ. p 36 note 53. 

70. La.—Hartman v. Greene, 190 So. 

390, 391, 193 La 234. 

66 CJ. p 36 note 51. 

70- Cal.—People v. Wilson, 177 P.2d 
667. 670, 78 Cal.App 2d 108. 

77. Me.—Galvin v. Bacon, 11 Me 
28, 80. 

Or.—Surles v. Sweeney, 4 P. 469, 470, 
11 Or. 21. 


7U U S —U. S. ▼. O'Connor, D C Mo., 
31 F. 449, 451. 

66 C J. p 35 note 45. 

79. Del —State v. Woods, 77 A. 490, 
491. 7 Pennewill, 499. 

8a Ind—Minardo v. State, 183 NE. 
548. 550, 204 Ind. 422—Dunville v. 
State. 123 N.EL 689, 188 Ind. 373. 

81. Cal—People v. Wilson, 177 P.2d 
567. 670. 78 CalApp2d 108. 

Ind.—State v. Dorsey, 20 N.EL 777, 
778, 118 Ind. 167, 10 Am S.R. 111. 
Tex—Punch&rd v. State, 54 S.W.2d 
110, 112, 122 Tex.Cr. 134. 

Two el em e nts 

An act may be unlawful either be¬ 
cause of the unlawfulness Itself or 
because of the manner of doing the 
act, and on occasion both elements 
may be present; thus an act pro¬ 
hibited by law and made illegal re¬ 
gardless of the way in which it is 
performed is an unlawful act, and an 
act which Is not in itself illegal, but 
may be lawful, but which in a given 
case becomes illegal because of the 
manner or way in which it is per¬ 
formed, is a lawful act done in an 
unlawful manner and therefore be¬ 
comes unlawful.—State v. Anderson, 
116 P 2d 398, 401. 100 Utah 468. 

88. Utah.—State v. Thatcher, 157 P. 
2d 258, 261, 108 Utah 63—State 
v. Newton, 144 P.2d 290. 293. 105 
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Utah 661—State v. Lingman, 91 P. 
2d 457, 466. 467, 97 Utah 180. 

83. Utah—State ▼. Peterson. 210 P. 
2d 229, 230, 231. 116 Utah 362- 
State v. Thatcher, 157 P.2d 258, 261, 
108 Utah 63—State v. Newton, 144 
P.2d 290. 293, 105 Utah 561—State 
v. Lingman, 91 P.2d 457, 467, 97 
Utah 180. 

84. Utah—State v. Newton. 144 P. 
2d 290. 293. 105 Utah 561—State 
v. Lingman, 91 P.2d 457, 467, 97 
Utah 180. 

85. US —U. S. ▼. O’Connor, D.CMo., 
31 F. 449. 451. 

86. Mo — Carpus Juris quoted ta 
State v. Hailey, 165 S.W.2d 422, 427, 
350 Mo 300. 

Wis —Martens ▼. Reilly, 84 N.W. 
840, 843, 109 Wis. 464. 

Similarly expressed 

The term "unlawful act" me ans a 
wrongful act, or a tort—any wrong¬ 
ful act (not involving a breach of 
contract) for which a civil action will 
lie—Hartman v. Greene, 190 So. 390 
391, 193 La. 234. 

87. U.S—U. & v. O'Connor, DXLMo., 
21 F. 449, 451. 

88. U.S.—U. S. ▼. O'Connor, supra. 
Hawaii—Territory v. Palai, 23 Ha¬ 
waii 133, 135. 
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Other phrases employing the word "unlawful” are | aet out in the note. 8 * 


(1) “Unlawful cohabitation'* sec 
Liewdness | 2 b (2). 

(2) “Unlawful communications'* see 
Threats and Unlawful Communica¬ 
tions | 1 et seq. 


(3) "Unlawful contract" see Con¬ 
tracts S 191. 

(4) “Unlawful detainer" defined see 
Forcible Entry and Detainer f 2. 

(6) “Unlawful speed" distinguished 


from “excessive speed" see 32 C.J.8. p 
1154 note 26. 

(6) Other phrases employing the 
word “unlawful" and of which more 
recent adjudications have not been 
found see 66 C.J. p 35 notes 14-37. 
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UNLAWFUL ASSEMBLY 

This Title includes the meeting 1 of a number of persons with intent mutually to assist one another 
in the execution of a common purpose by the use of force or other unlawful intent, and attempting or 
threatening such use of force, but without actually putting their unlawful design into execution; nature 
and extent of criminal responsibility therefor, and grounds of defense; and prosecuti on and punish¬ 
ment of such acts as public offenses. 

Mattel* not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 


§ 1. Definitions—p 495 

2. Nature and elements of unlawful assembly and similar offenses—p 496 

3. Persons responsible—p 498 

4. Indictment or information—p 499 

5. Evidence—p 499 

6. Trial and review—p 500 

7. Dispersal of unlawful assembly—p 501 

See also descriptive word index in the back of this Volume 


§ 1. Definitions 

At common law an unlawful assembly Is defined as 
an assembly of three or more persons to commit a crime 
or carry out a lawful or unlawful purpose in such a 
manner as is likely to produce danger to the tranquillity 
and peace of the neighborhood. In ascertaining what 
constitutes unlawful assembly under statutes, reference 
must be had primarily to the statutes defining it. 

An unlawful assembly at common law is defined 
to be an assembly of three or more persons with 
intent to commit a crime by open force, 1 and with 
intent to carry out a common purpose, lawful or un¬ 
lawful, in such a manner as to give firm and 


courageous persons in the neighborhood of such 
assembly reasonable grounds to apprehend a breach 
of the peace in consequence of it. 2 3 As discussed 
in Riot § 1, if they take steps toward the perform¬ 
ance of their purpose, it becomes a rout; and if they 
put their design into actual execution, it is a riot. 

Under statutory provisions. In some jurisdictions 
statutes either define the offense of unlawful as¬ 
sembly, or provide a specific penalty therefor, 8 and 
since they are in derogation of the common law, 
they must be strictly construed and applied. 4 * * * In 
ascertaining in what an unlawful assembly con- 


1. Ky—City of Louisville v Lough- 
er. 272 SW 748. 209 Ky. 299 

66 C J. p 37 note 1 

2. Ky—City of Louisville v. Lough- 
er, supra 

66 C J p 37 note 2. 

Other definitions 

N J— State v. Lustig. 80 A 2d 309, 13 
NJ Super 149. 

66 C J. p 37 note 2 [a]. 

3. Neb —Floor v. State. 261 NW 
840, 129 Neb 407 

Utah —State v Woolman, 33 P 2d 
640, 84 Utah 23. 93 A L R 723 

Wis—Koss v. State. 258 N.W. 860, 
217 Wia. 325 

66 C J. p 38 note 5. 

Statutes held not Invalid 

U S —Cole v State of Arkansas, 70 S 
Ct. 172, 338 US 345. 94 LEd 155 

Hawaii.—Territory v. Kaholokula, 37 
Hawaii 625. 


4. NJ.—State v Algor, 98 A 2d 340, 
26 N.J Super 527. 
rectors considered 

In construing statute providing 
that one who participates in a mob 
with intent to inflict damage or in¬ 
jury to person or property of an in¬ 
dividual charged with a crime, or un¬ 
der pretense of exercising correction¬ 
al powers over such person by vio¬ 
lence. and without authority of law, 
is guilty of misdemeanor, the origin 
and history of the law, prior condi¬ 
tion of the law, general policy and 
force of legislation, and the mischief 
intended to be removed or suppressed 
or the cause or necessity of any kind 
which induced enactment of the law, 
were factors to be considered.—State 
v. Algor, supra. 

Peaceful picketing 

The statute making it a felony for 
any person to promote, encourage or 
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aid in unlawful assemblage Ia not 
intended to prevent peaceful picket¬ 
ing, and if it did, that part would be 
struck down by the courts—Cole v. 
State, 202 SW2d 770, 211 Ark. 836, 
reversed on other grounds 68 S.Ct 
514, 333 U.S. 196, 92 LEd. 644. 

Violenoe to person charged with 
crime 

The words “such person,*' In sec¬ 
tion of act to suppress mob violence 
providing that any persona compos¬ 
ing & mob with intent to injure a per¬ 
son charged with a crime or pretend¬ 
ing to exercise correctional powers 
over such person by violence and 
without authority of law shall be 
guilty of an offense, refer to a per¬ 
son charged with a crime. 

Ill.—Anderson ▼. City of Chicago, 40 
N.B.2d 601, Sit Ill.App. €16. 

N.J.—State v. Algor, 98 A 2d 340, 26 
N.J.Super. 527, 
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sists, if defined by statute, reference must be had 
primarily to the statute defining it, although the 
common-law definitions are a material aid in many 
cases in interpretation of statutory definitions of 
common-law offenses. 6 In a prosecution based on 
a statute defining “unlawful assembly,” it will be 
sufficient if the facts established constitute an of¬ 
fense within the statutory definition. It is not nec¬ 
essary that the facts established constitute an of¬ 
fense within the common-law definition. 6 A provi¬ 
sion for punishment of an unlawful assembly to 
effect any illegal object, other than those mentioned 
in preceding specific provisions, has been held not 
intended to affect any of the prior specific provi¬ 
sions. 7 

§ 2. Nature and Elements of Unlawful As¬ 
sembly and Similar Offenses 

a. In general 

b. Intent 

c. Lawfulness or unlawfulness of object 

d. Overt act 

e. Similar offenses 

a. In General 

The main purpose of the common law and of stat¬ 
utes pertaining to unlawful assemblies is the protection 
of the public peace. 

The mam purpose of the common law and of 
statutes relating to unlawful assemblies is the pro¬ 
tection of the public peace. 8 An unlawful assembly 
is a misdemeanor both at common law 9 and under 
statutes defining the offense and prescribing the 
punishment therefor. 10 The statute must not be too 
vague, 11 or uncertain and indefinite, 12 and, inasmuch 


as people have the constitutional right peaceably to 
assemble, a statute authorizing designated officers 
to go to the place of “unlawful assemblies” and sup¬ 
press them has been held void because in effect it 
empowers these officers to suppress or disperse an 
assembly of people notwithstanding it is peaceable 
and for a lawful purpose on the mere pretext that 
its purpose is unlawful. 18 

The arrest of a person charged with having par¬ 
ticipated in an unlawful assembly before the as¬ 
sembly is dispersed has been held not an essential 
element of the crime. 14 

Number of persons required . At common law 
and generally under statutes defining the offense of 
unlawful assembly, at least three persons are neces¬ 
sary to constitute an unlawful assembly. 16 A threat 
made by one or by two persons, only, m which no 
one else participated, would not be an offense, al¬ 
though made in an assembly of many persons. 16 

b. Intent 

The essence of the offense of unlawful assembly la 
the intent with which the persons assemble. 

The intent with which the persons assemble, it has 
been said, is the essence of the offense of unlawful 
assembly 17 In order to constitute the offense there 
must be in the minds of the persons making up the 
assemblage a fixed purpose to do an unlawful act. 18 
It has been said that at common law there need not 
be a common purpose of such assembly except such 
as might be implied by assembling in such manner as 
tended to endanger the public peace and excite fear 
and alarm among the people. 10 However, under a 
statute providing that, in order to constitute an un¬ 
lawful assembly, three or more persons must be so 


8. NT.—People v. Most, 27 NE, 970, 
128 N.T. 108, 113, 26 Am S.R. 458 

8. N.T.—People v. Most, supra. 

66 C.J. p 38 note 7. 

7. Tex.—Ex parte Brachey, 152 & 
W.2d 763, 142 TexCr.R 332. 

8. Cal —People v. Kerrick, 261 P. 
756, 760, 86 CaLApp. 642. 

66 C.J. p 38 note 8 

9. N.T—People v. Most, 27 N.E. 970, 
128 N.T. 108, 26 Am S.R. 458. 

ia N J.—State v. Algor, 98 A.2d 340, 
26 N.J.Super. 527. 

66 C.J. p 40 note 33. 

Punishment held excessive 

U.S.—International Longshoremen’s 
A Warehousemen's Union v. Acker¬ 
man, D.C.Hawaii, 82 F.Supp. 65, re¬ 
versed on other grounds, C.A., Ack¬ 
erman v. International Longshore¬ 
men's A Warehousemen’s Union, 
187 F.2d 860, certiorari denied In¬ 
ternational Longshoremen’s A 
Warehousemen’s Union 7, Acker¬ 


man, 72 SCt 85. 342 US. 859, 96 
L Ed. 646 

1L U S.—International Longshore¬ 
men's A Warehousemen’s Union v 
Ackerman, DC Hawaii, 82 FSupp. 
65, reversed on other grounds. C.A, 
Ackerman ▼. International Long¬ 
shoremen's A Warehousemen's Un¬ 
ion, 187 F.2d 860, certiorari denied 
International Longshoremen's A 
Warehousemen's Union v. Acker¬ 
man, 72 S.CL 85. 342 U.S. 859, 96 L. 
Ed. 646. 

Statute held not Invalid 

U.S.—Cole v. State of Arkansas, 70 S 
Ct 172, 388 U.S. 345, 94 L.Ed. 155. 

IS. Statutes held not invalid 

Ark.—Cole v. State, 216 S.W.2d 402, 
214 Ark. 387, affirmed 70 SCt 172, 
838 U S. 345, 94 L.E<L 155. 

CaL—Ex parte Garrison, 64 P.2d 1007, 
18 CaLApp.2d 495. 

13. La—State v. Billot 142 So. 787, j 
789, 175 La. 2L 

66 GJ. p 88 note 9. I 
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14. NT —People ex rel. Mertig v. 
Johnston, 62 N.T.S.2d 429, 186 Misc. 
1041. 

15. Neb—Bloor v. State, 261 N.W. 
840, 129 Neb. 407. 

Utah —State v. Woolman, 33 P.2d 
640. 84 Utah 23. 93 A.L R. 723. 

66 C.J. p 40 note 80. 

16. N.T.—People v. Most, 27 NE. 
970, 128 N.T. 108, 26 Am S.R 458. 

17. Neb—Dutcher v. State, 19 N.W. 
612, 16 Neb. 30. 

Statutes construed as to intent 
U S —Cole v State of Arkansas, 70 S. 
Ct 172, 338 U.S. 845, 94 L.Ed. 155. 

18. N J.—State v Algor, 98 A2d 340, 
26 N.J Super. 527. 

Ohio —Mitchell v. Champaign County, 
9 Ohio S A G P. 821 

19L N.J.—State ▼. Lustig, 89 A 2d 
309, 13 N.J.Super. 149. 

66 C.J. p 39 note 13. 
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assembled to do an unlawful act, or, being so as¬ 
sembled, shall attempt to do a lawful or unlawful 
act, in a violent, unlawful, or tumultuous manner, 
to the terror or disturbance of others, three or more 
persons must have a common purpose to do the act 
complained of in order to constitute an unlawful as¬ 
sembly. 20 

Time of forming intent . The intent or purpose 
such as is necessary to render an assembly an un¬ 
lawful one need not exist at the outset, but may be 
formed either before, at, or after the time of the 
assembly. 21 It is immaterial at what time the in¬ 
tent to do a lawful act in an unlawful manner is 
formed. 22 

Intent to carry out purpose by force. Wherever 
the intent or purpose of the meeting is such as, if 
carried into effect, would make the participators 
rioters, it is an unlawful assembly. 23 

c. Lawfulness or Unlawfulness of Object 

If the intent to effect the object of the assembly 
le carried on in such manner as to give firm and coura¬ 
geous people ground to apprehend a breach of the peace, 
It la immaterial whether such object is lawful or unlawful. 

It is immaterial whether the object which persons 
composing the assembly have in view is lawful or un¬ 
lawful if the intent is to effect this object in such 
a manner as to give firm and courageous persons m 
the neighborhood of such assembly ground to ap¬ 
prehend a breach of the peace in consequence of 
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it. 24 Nevertheless, where the object of the assembly 
is not unlawful, it is essential, in order to constitute 
it an unlawful assembly, that the meeting be held 
and conducted in such a manner as reasonably to 
create in the minds of firm and courageous persons 
a well founded fear of threatened danger to the 
public peace. 26 

Particular assemblies considered . An assembly of 
persons intended to carry on their ordinary business 
is not unlawful; 26 and this is true even though 
it should occur on a day and in a manner not au¬ 
thorized by law, 27 unless their action will in some 
way disturb the rights of others or the public 
rights. 28 A congregation of several striking em¬ 
ployees in the vicinity of a factory to intercept per¬ 
sons who might be going to take the places aban¬ 
doned by the strikers, if conducted in a quiet, order¬ 
ly manner, and by mere appeals to the understand¬ 
ing and judgment of men whom they might try to 
influence, 20 or a meeting in public by industrial 
strikers publicly to protest against the actions of 
police authorities in preventing them from holding 
meetings to vent grievances in a public hall, 30 is not 
an unlawful assembly. So, also, not every meeting 
where violent, boisterous, and tumultuous conduct 
occurs is an unlawful assembly, even though that 
be the wording of the statute. 31 On the other hand, 
where three or more persons assemble and acting 
in concert commit an assault and battery, 32 or gather 


90. N M —State v Martinez, 210 P.2d 
620. 63 N M. 432. 

66 C J p 39 note 14 

21. Ky.—City of Louisville ▼. Lough- 
er. 272 SW. 748, 209 Ky 299. 

66 C.J. p 39 note 16 

22. Cal.—People v. Kerrick, 261 P 
766, 86 C&l App 642 

23. N.Y —People v. Most. 27 NE 
070. 128 N.Y. 108, 26 Am S R. 468. 

66 C.J. p 39 note 18. 

24. Wis.—Aron v City of Wausau, 
74 N.W. 364. 98 Wis. 692, 40 LRA 
733. 

28. NJ.—State v. Butterworth, 142 
A. 67. 104 N.J.Law 679. 68 A.LR. 
744. 

96. Tex.—Ez parte Jacobson, 116 8. 

W. 1103, 66 Tex.Cr. 237. 

66 C.J. p 40 note 34. 

27. Tex.—Ex parte Jacobson, supra. 

28. Tex.—Ex parte Jacobson, supra 
Assembly held lawful 

(1) An assembly of persons to wit¬ 
ness a picture show on Sunday.— 
Commonwealth v. Phoenix Amuse¬ 
ment Co., 44 &W.2d 830, 241 Ky. 678. 

(2) An assembly of persons to hear 
a speech, unless the speech proposed 
to be delivered was of a character 
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to pave the way for a breach of the 
peace —City of Louisville v Lougher, 
272 S W 748, 209 Ky 299. 

(3) An assembly by people in a 
quiet and peaceable manner, for the 
purpose of assisting officers in the 
enforcement of the law, and the tak¬ 
ing of necessary steps to carry out 
the objects of such organization, ab¬ 
staining at all times from any illegal 
act or conduct.—Crawford v. Fergu¬ 
son, 116 P. 278, 6 OklCr. 377, 45 L. 
RA.N.S., 619. 

(4) A parade by the Ku Klux 
Klan, the members of which conduct¬ 
ed themselves in an orderly and 
peaceful manner —Shields v. State, 
204 N.W. 486, 187 Wis. 448, 40 A.LR. 
946. 

Assembly held unlawful 

(1) An attempt to take a prisoner 
from the custody of officers for the 
announced purpose of whipping him. 
—Holcomb v. State, 252 S.W. 612, 
95 TexCr. 8. 

(2) An attempt to load a group of 
union workers in a violent attack 
upon an assembly of members of a 
rival union, causing confusion and 
terror among such assembly.—Com¬ 
monwealth v. Rasefske. 17 Pa.Dist. ft 
Co. 204. 


(3) The illegal purpose of group 
assembling to view a “hot rod” race 
renders the action of the group know¬ 
ingly participating therein an “un¬ 
lawful assembly.”—Coverstone v. Da¬ 
vies, 239 P.2d 876, 38 Cal 2d 316. 

(4) Where persons assemble for 
the nurpose of pitting cock fights, an 
act made unlawful by statute, the 
assembly is unlawful, although the 
persons assembled separate without 
committing the act.—People v. Fern¬ 
andez, 24 Puerto Rico 587. 

29. Ohio.—Standard Tube, etc., Co. 
v. International Union of Bicycle 
Workers, etc., 0 Ohio S. ft G.P. 692, 
7 Ohio N.P. 67. 

Picketing 

Picketing when lawfully exercised, 
does not come within the definition 
of riot or unlawful assembly as de¬ 
fined by statute.—Territory v. Kaho- 
lokula, 37 Hawaii 625. 

30. N.J.—State v. Butterworth, 142 
A. 67, 104 N.J.Law 570. 581, 58 A. 
L.R. 744. 

66 C. J. p 40 note 40. 

3L Cal.—People v. Kerrick, 261 P. 

766, 86 Cal.App. 642, 651. 

66 C.J. p 40 note 43. 

32. N.M.—State v. Hawks, 314 P. 
763, 38 N.M. 488. 
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to prevent the sitting of a court, 83 or where an as¬ 
sembly of strikers agree to go on the premises of 
a company to prevent its employees from perform¬ 
ing their duties and carrying out such purpose, or 
attempt to do so, 34 the assembly is unlawful. So, 
also, if the owner of a dwelling, with other persons, 
being three or more in all, by force and violence 
enter the dwelling and remove the furniture or 
disturb the person lawfully in possession thereof, 
they may be convicted of unlawful assembly. 35 The 
unlawful act of blockading traffic may be deemed an 
unlawful assembly, if the act was violent and 
tumultuous and caused terror to others. 36 

d. Overt Act 

At common law an overt act waa not required to 
constitute the offense of unlawful assembly. Under some 
statutes, both the assembly and the commission of one 
of the acts forbidden by the statute are needed to con¬ 
stitute unlawful assembly. 

At common law, when three or more persons as¬ 
sembled for an unlawful purpose, the offense was 
complete without the commission of any additional 
overt act. 37 Under some statutes defining the of¬ 
fense both the assembly and the commission of one 
of the acts forbidden by the statutes are neces¬ 
sary, 38 but it is not essential that the purpose of 
the assembly should be consummated. 39 If parties 
assemble together for a purpose which, if executed, 
would make them violators of the law, but, having 
assembled, they do nothing, and separate without 
carrying their purpose into effect, this is an unlaw¬ 
ful assembly. 40 

e. Similar Offenses 

Acts of a character similar to unlawful assembly 
have been made offenses by some statutes. 


Acts of a character similar to unlawful as¬ 
semblies have been made offenses by some stat¬ 
utes. 41 It has been provided by statute that it 
shall be a punishable offense for any person or per¬ 
sons unlawfully or riotously assembled to injure any 
dwelling house or other building. It has been held 
that an assembly of persons who injure the depot 
of a railroad company, although its purpose was 
primarily to frighten and drive off the railroad 
employees, and not to injure the building, is in 
violation of the statute. 42 

Remaining at the place of unlawful assembly after 
being commanded to disperse has been made an of¬ 
fense by statute. 43 This offense, it has been held, 
does not necessarily involve participation m the un¬ 
lawful assembly. 44 It is not an element of the of¬ 
fense that the purpose of the assembly be con¬ 
summated. 45 In order to authorize a conviction, 
however, it must appear that there was an assembly 
of two or more persons for the purpose of disturb¬ 
ing the public peace or committing an unlawful act; 
that such persons be desired or commanded by a 
public officer to disperse, and that they failed to do 
so; 46 and the offense cannot occur until the com¬ 
mand to disperse has been given. 47 Where one 
speaking to people in a street refuses to move on 
request although hearers are blocking traffic, he be¬ 
comes at least an aider and abettor, and a principal 
in the offense. 48 

§ 3. Persons Responsible 

All who join in unlawful assemblies are responsible 
criminally for the acts of their associates done in further¬ 
ance and pursuance of their common object. 

All who join in unlawful assemblies are respon¬ 


ds. Tenn—Edwards v. State ex rel. 
Kimbrough, 250 S.W 2d 19, 194 
Tenn. 64. 

34. Ohio —New York, L E & W R 
Co v. Wenger, 9 Ohio Dec, Re¬ 
print, 815 

35. Neb—Meese v. State, 20 NW. 
33, 15 Neb 558. 

36. Wls—Koss v. State, 258 NW. 
860. 217 Wis 325 

3T. DC—Hunter v. District of Co¬ 
lumbia, 47 App D C. 406. 

38. DC—Hunter v. District of Co¬ 
lumbia, supra. 

N^T.—State v. Lustig, 80 A.2d 309, 
13 N.J.Super. 149. 

39w Utah.—State v. Woolman, 33 P. 

2d 640, 84 Utah 23, 93 A.L.R. 723. 

66 C.J. P 39 note 28. 

40. Cal.—Cover stone v. Davies, 239 
P.2d 876, 38 Cal 2d 315, certiorari 
denied Mock v. Davies, 73 S.CL 50, 
844 U.S. 840, 07 LuEd. 653. 


41. Unlawful assembly of slaves 

(1) For reasons of policy, it was 
formerly found necessary in slave- 
holding communities to prevent the 
assemblage of slaves without the 
permission of their masters.—State 
v Boozer, 36 S.CL. 21—66 C.J. p 44 
note 9. 

(2) These statutes were not con¬ 
sidered to be violated by assemblages 
of slaves for ordinary lawful purpos¬ 
es with the permission of their mas¬ 
ters. 

S C.—State v. Boozer, 36 S.C.L#. 21. 
Tenn—Leetch v. State, 2 Head 140. 
66 C J. p 44 note 10. 

42. Iowa.—State v. Johnson, 87 N. 
W. 802, 89 Iowa 594. 

43. Cal—People v. Anderson, 1 P.2d 

64, 117 Cal.App. 763—People v. 

Sklar. 292 P. 1068, 111 Cal.App. 
776. 

44. Cal.—People v. Sklar, supra. 

45. Cal.—People v. Anderson, 1 P. 
2d 64, 117 Cal App 763. 
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46. Wis—Koss v. State, 258 N.W. 
860, 217 Wis 325. 

66 C.J. p 44 note 6. 

47. Cal.—People v. Sklar, 292 P. 
1068. Ill Cal.App 776. 

Fla—Lezama v. State, 148 So. 304, 
110 Fla. 304 
66 C J. p 44 note 7. 

Authority needed 

Offense of disobeying officers* com¬ 
mands to leave place of unlawful 
assembly can be committed only 
when assembly has been ordered to 
disperse by officers named in statute. 
—Lezama v. State, 148 So. 304, 110 
Fla. 304. 

Command obeyed 

Under statutes, a person who en¬ 
gages in unlawful assemblage can be 
indicted and punished notwithstand¬ 
ing upon command to disperse he has 
obeyed the command.—State v. Wool¬ 
dridge, 40 SE2d 899, 129 WVa. 448. 

48. Cal.—People v. Anderson, 1 P.2d 
64, 117 Cal.App. 763. 
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sible criminally for the acts of their associates done 
in furtherance and pursuance of their common ob¬ 
ject. 4 * A person's presence at a meeting is suffi¬ 
cient to charge him with participation in an unlaw¬ 
ful assembly U in fact and law the assembly was 
unlawful. 50 

§ 4. Indictment or Information 

Indictments or informations for unlawful assembly 
must specifically allege all the facts and circumstances 
necessary to constitute the offense. 

In accordance with general principles governing 
indictments and informations, indictments or in¬ 
formations for unlawful assembly must allege spe¬ 
cifically all the facts and circumstances necessary 
to constitute the offense whether the indictment or 
information charges the common-law offense or one 
defined by statute 51 Indictments or informations 
are sufficient if these requirements are complied 
with, 52 and ordinarily they will be sufficient if 
drafted in accordance with approved precedent 53 or 
in the language of the statute defining the offense 54 

Specifying unlawful act. A general averment that 
defendants assembled to do an unlawful act is suf¬ 
ficient. It is not necessary to specify the act 55 It 
has been held, however, that an information, al¬ 
though drawn in the language of the statute on 
which it is based, is insufficient if it fails to set out 
the facts constituting the offense with sufficient 
clearness to apprise defendant of the charge which 
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he is expected to meet, and to inform the court of 
their sufficiency to sustain the conviction. 50 

Joinder of parties . While it has been held that, 
when an offense can only be committed by a certain 
number of persons, the number required to consti¬ 
tute it must be indicted, 57 a conviction was sustained 
in another case where only one person was indicted, 
although it was stated, in accordance with a gen¬ 
eral principle, as discussed supra § 2 b (4), that in 
order to convict defendant it must be shown that 
three or more persons participated in the offense 
charged. 58 

§ 5. Evidence 

The general rules governing evidence In criminal 
prosecutions apply in a prosecution for the offense of un¬ 
lawful assembly. 

In accordance with the rules governing burden of 
proof and presumptions, admissibility, and weight 
and sufficiency in criminal prosecutions generally, 
the burden is on the prosecution to establish the 
elements of unlawful assembly. 59 

Evidence showing defendants to be guilty of some 
other offense, such as resisting an officer or violat¬ 
ing an ordinance regulating public speaking, is ad¬ 
missible for the purpose of ascertaining their pur¬ 
pose in the assembly. 00 Where defendant is charged 
with threatening acts tending toward a breach of the 
peace in a speech made before a gathering of several 
persons, proof that they were anarchists is com- 


49. Pa—Commonwealth v Rasef- 
ske. 17 Pa Dist St Co 204, 12 Wash. 
Co 4. 

66 C J p 41 note 54. 

50. N Y —People ex rel. Mertig v. 
Johnston, 62 N.Y.S.2d 429, 186 Misc. 
1041 

51. Tex —Cole v. State. 194 S.W 
830, 81 Tex Cr 202 

66 C J p 41 note 56. 

52. N.J—State v. Butterworth, 142 
A 57. 104 N J Law 579, 58 ALR. 
744 

66 C J p 41 note 57. 

53. Tex.—Reynolds v. State, 199 S. 
W 1092, 82 TexCr. 605. 

66 C.J. p 42 note 58. 

54. Wis —Bonneville v. State, 11 N. 
W. 427, 53 Wis. 680. 

65. Wl8 —Bonneville v. State, su¬ 
pra. 

56. DC.—Hunter v. District of Co¬ 
lumbia, 47 App.D.C. 406. 

66 C J. p 42 note 60. 
indictment or information held In¬ 
ti) Under statute providing that 
one who participates In a mob with 
intent to inflict damage or ill jury to 
person or property of an Individual 


charged with crime, or under pre¬ 
tense of exercising correctional po*- 
trs over such person by violence, and 
without authority of law, is guilty of 
a misdemeanor, count of indictment 
which charged defendants with con¬ 
spiracy to assemble, and with assem¬ 
bly, for purpose of offering violence 
to another under pretense of exer¬ 
cising correctional power, but which 
failed to state that such other was 
a person charged with crime was 
fatally defective —State v. Algor, 98 
A 2d 340. 26 N J Super 527. 

(2) Information charging that ac¬ 
cused and others, acting together and 
concertedly, committed various acts 
was insufficient to charge “unlawful 
assembly" because not alleging that 
defendants assembled together and 
not alleging that defendants intended 
doing particular unlawful act or par¬ 
ticular act lawful of Itself in vio¬ 
lent, boisterous, or tumultuous man¬ 
ner.— state v. Woolman. 33 P.2d 640, 
84 Utah 23, 93 A.L.R. 723. 

(3) Information alleging that po¬ 
lice lieutenant issued certain com¬ 
mands at scene of riotous assembly 
was insufficient to charge offense of 
disobeying certain officers* commands 
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to leave place of such assembly.— 
Lezama v. State, 148 So 304, 110 Fla. 
304. 

Specification of particular act 

To sustain con\iction for unlawful 
assembly, complaint must not only 
allege that certain named persons as¬ 
sembled together to do “unlawful 
act" or to do “lawful act** in violent, 
boisterous, or tumultuous manner, 
but must specify particular act alleg¬ 
ed to be unlawful or particular law¬ 
ful act characterizing violent, bois¬ 
terous, or tumultuous act intended to 
be done by persons so assembling to¬ 
gether—State v. Woolman. 33 P.2d 
640, 84 Utah 23. 93 A.L..R. 723. 

57. Ind.—State v. Bailey, 8 Blackf. 
209. 

58. N.Y.—People v. Most. 7 N E 970, 
128 N.Y. 108. 26 Am SR. 458. 

59. H am- it i to bo established 

(1) Number of persons 

N.Y.—:People v. Most. 7NR 970, 128 
N.Y. 108, 26 Am S R 458. 

(2) Unlawful purpose. 

Ohio.—Mitchell v. Champaign Coun¬ 
ty, 9 Ohio S. & C.P. 821 

OIL Cal—People v. Anderson, 1 P.2d 
64, 117 CaLApp. 763. 
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petent, in connection with other circumstances, to 
aid the jury in determining the point as to whether 
the meeting joined in the threats made by defend¬ 
ant 61 Evidence which is immaterial, 62 or which is 
not relevant to any element of the offense charged 
and which would not have tended to rebut any 
legitimate inference to be drawn from such evi¬ 
dence, 63 should be excluded. 

In particular cases the evidence has been held 
sufficient, 64 or insufficient, 66 to sustain a conviction 
for unlawful assembly to commit an unlawful act. 
A prosecution for unlawful assembly being penal 
in nature, the guilt of accused must be proved be¬ 
yond a reasonable doubt. 66 Intent can generally be 
proved only by a consideration of the time, place, 
and circumstances of the assembly and the acts and 
speech of the persons so assembled. 67 On a prose¬ 
cution for unlawful assembly, in determining wheth¬ 
er others participated with defendant in a threat 
alleged, it is sufficient to show the adoption by them 
of his language, exhibited by their conduct. 63 

§ 6. Trial and Review 

A conviction cannot bo sustained where less than 
the number essential to constitute the offense are found 
guilty. 

If, on a trial for the offense of unlawful assembly, 


81 C» J.& 

• * * -4 

less than the number essential to constitute the of¬ 
fense be found guilty, and the others charged be 
acquitted, the conviction cannot be sustained, since 
the specific offense would not appear to have been 
committed. 69 Where several are indicted, five only 
of whom appear and plead not guilty, and two of 
them are found guilty and three not guilty, the 
conviction will be sustained, as the jury may well 
have found that the two convicted were guilty with 
the other persons accused who were not tried. 70 It 
has been held that, where the evidence identified only 
three persons, including accused, as having engaged 
in the unlawful assembly, the fact that one of these 
three persons had previously been tried and acquit¬ 
ted for the same offense will not invalidate a con¬ 
viction of accused, 71 the view being taken that such 
an acquittal would not prevent the state from show¬ 
ing in the trial against accused that the person ac¬ 
quitted was in fact one of three or more who par¬ 
ticipated in the unlawful assembly. 72 A judg¬ 
ment of guilty is void if the court rendering it was 
without jurisdiction. 73 

Instructions . Instructions given or requested on 
the tnal must be pertinent to the issues 74 and state 
the law correctly. 76 

Questions for jury . The existence of the neces¬ 
sary intent, and the time of its formation, are ques- 


«L N.Y.—People v. Most. 7 NE. 970. 
128 N.Y. 108. 26 Am S.R. 458. 

§2. Cal.—People v. Anderson, 1 P.2d 
64. 117 Cal.App. 763. 

66 C J. p 42 note 72. 

03. Md.—Kaefer v. State, 122 A. 80. 
143 Md. 151. 

04. Ark —Cole v. State, 216 S.W 2d 
402, 214 Ark. 387. affirmed 70 S.Ct. 
172, 838 U.S. 345. 94 L..Ed. 155. 

N.M—State v. Gennis, 70 P.2d 902, 
41NM. 453. 

Neb.—Bloor v. State. 261 N.W. 840. 
Wia—Koss v. State, 258 N.W. 860, 
217 Wia. 326. 

06 C.J. p 42 note 74. 

05. N.Y.—People v. Wilkins, 122 N. 
Y S 2d 219, 282 App.Div. 723—Peo¬ 
ple v. Wilson, 122 N.Y.S.2d 202, 282 
App.Div. 723. 

W.Va.—State v. Wooldridge, 40 S.E. 

2d 899, 129 W.Va. 448. 

•6 C.J. p 42 note 74 [c]. 

Conduct 

Evidence was Insufficient to show 
that any three or more of ten de¬ 
fendants conducted themselves on 
sidewalk or street in manner annoy¬ 
ing to persons passing by or to oc¬ 
cupants of adjacent buildings or in¬ 
terfered with travel on or free use of 
any sidewalk or street in violation 
of city ordinance.—City of Olathe v. 
£*uek, 185 P.2d 548. 156 Kan. 637. 


86. Svldenoe held lusuIBciemt 

To establish guilt of accused be¬ 
yond a reasonable doubt—People v. 
Doheny, 122 N.Y.S.2d 223. 282 App 
Div. 722. 

07. Neb—Butcher v. State. 19 N.W. 
612. 16 Neb. 30. 

68. N.Y.—People v. Most, 7 N E. 970. 

128 N.Y. 108, 26 Am.S.R. 458. 

09. Ind.—State ▼. Bailey, 8 Blackf. 
209. 

70l Ind.—State v. Bailey, supra. 

71. Tex.—Reynolds v. State, 199 S. 
W. 1092, 82 Tex.Cr. 505. 

72. Tex—Reynolds v. State, supra. 

73. Tex.—Ex parte Brachey, 152 S. 
W.2d 763, 142 Tex.Cr. 832. 

74. Me.—State v. Yeaton, 53 Me. 
125. 

Instructions held proper 
A charge that to constitute unlaw¬ 
ful assembly there must be a gather¬ 
ing of three or more persons with 
common intent to attain a purpose 
lawful or unlawful by committing 
disorderly act In such manner as to 
cause courageous persons in neigh¬ 
borhood to apprehend breach of the 
peace and that refusal to disperse 
when lawfully commanded is a cir¬ 
cumstance to be considered in evi¬ 
dence but is not in itself the crime 
for which defendants were Indicted 

500 


was proper.—State v. Wooldridge. 40 
S E.2d 899, 129 W.Va. 448. 

75. Me.—State v. Yeaton. 53 Me. 125. 

Xastmotlons held snlBdeut or not er¬ 
roneous 

(1) In prosecution for unlawful as¬ 
sembly, instruction that no one of de¬ 
fendants could be convicted unless 
orally commanded to disperse by Jus¬ 
tice of the peace and failed to do so 
and that the justice could not dele¬ 
gate to another his power to make 
command to disperse which it was 
alleged defendants refused to obey 
was properly refused, where under 
circumstances one proclamation and 
command to disperse were sufficient 
—State v. Wooldridge, 40 S.B.2d 899, 
129 W.Va. 448. 

(2) In proceeding against defend¬ 
ants charged with engaging in unlaw¬ 
ful assembly and riots, instruction, in 
immediate connection with charge 
that mere peaceable assembling of 
large number of people on public 
highway with no unlawful purpose 
is not itself unlawful, that, if such 
assembly becomes of such nature or 
such number that it results in un¬ 
reasonably obstructing use of high¬ 
way for publie travel or results in 
trespass to private property. It be¬ 
comes unlawful, held not error.— 
Koss v. State, 858 N.W. 860, 317 Wia. 
325. 
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tions of fact for the jury. 78 If an assembly is 
claimed to be unlawful by reason of the circum¬ 
stances under which it met, and the manner in 
which the persons composing it were conducting 
themselves, the question whether these* circum¬ 
stances and this conduct were such as would f nghten 
and alarm persons of reasonable firmness and cour¬ 
age is one for the jury to decide. 77 They should 
take into consideration the hour at which the parties 
met 78 and the language used by them, 79 and then 
consider whether firm and rational men having 
their families and property there would have rea¬ 
sonable ground to fear a breach of the peace. 80 

§ 7. Dispersal of Unlawful Assembly 

A magistrate may disperse an assembly whenever he 
finds some interference Is needed to preserve the public 
peace. 

An unlawful assembly may be dispersed by a 
magistrate whenever he finds a state of things 


existing calling for interference in order to pre¬ 
serve the public peace. 81 He is not required to 
postpone his action until die unlawful assembly 
ripens into an actual not, 82 but he is entitled, and in 
fact bound, to intervene the moment he has reason¬ 
able apprehensions of a breach of the peace being 
imminent. 83 The magistrate has not only the power 
to arrest the offenders and bind them to their good 
behavior, or imprison them if they do not offer ade¬ 
quate bail, 84 but he may authorize others to arrest 
them by a bare verbal command, without any other 
warrant; 85 and all citizens present, whom he may 
invoke to his aid, are bound promptly to respond to 
his requisition, and support him in maintaining the 
peace. 86 * A magistrate either present or called on 
such an occasion, who neglects or refuses to do his 
utmost for the suppression of such unlawful as¬ 
semblies, subjects himself to an indictment and con¬ 
viction for a criminal misdemeanor. 87 


UNLAWFULLY. The word “unlawful" is an ad¬ 
verb, 1 and it is sometimes referred to as a general¬ 
ity. 2 It is defined as meaning without authority of 
law; 2 without legal excuse; 4 without legal justifica¬ 
tion; 5 contrary to law; 6 in an unlawful manner; 7 
in violation of law; 8 in violation of, or contrary to, 
law; 9 in violation of law and right; 10 not permitted 
bylaw; 11 illegally. 12 

“Unlawfully” imports an exercise of the will, 12 


and implies that an act is done 6t not done &6 the 
law allows or requires. 14 Although “unlawfully,” 
where the context or object of a statute requires, 
may be given a restricted meaning and construed as 
having reference only to acts expressly prohibited by 
statute, 15 the word is used in a wider sense as in¬ 
clusive of actionable violations of civil rights 
whether or not they may be punished criminally as 
well. 16 


76. Ohio —Mitchell v. Champaign 
County. 9 Ohio S. & C.P. 821. 

■77. NY.—Slater v. Wood. 22 N.Y 
Super. 15. 

€6 C.J. p 43 note 84. 

TU. Cal.—People v. Kerrick, 261 P. 
756. 86 Cal.App. 542. 

79t Cal.—People v. Kerrick. supra. 

66 C.J. p 43 note 86. 

80. Cal—People v. Kerrick. supra. 

66 C J. p 43 note 88. 

81. Pa.—In re Charge to Grand Ju¬ 
ry. 4 P&UJ. 29. 2 Pa.LuJ.R. 275. 

82. Pa.—In re Charge to Grand Ju¬ 
ry, supra. 

83. Pa.—In re Charge to Grand Ju¬ 
ry. supra. 

66 C. J p 43 note 94. 

8i Pa.—In re Charge to Grand Jury, 
supra. 

88. Pa.—In re Charge to Grand Ju¬ 
ry. supra. 

88. Pa.—In re Charge to Grand Ju¬ 
ry, supra. 

87. Pa.—In re Charge to Grand Ju¬ 
ry, supra. 


1. Cal—Going v. Dinwiddle. 25 P. 
129. 86 Cal. 633 

SD—State v. Taylor. 64 NW. 548. 
552, 7 S.D. 533. 

2. W Va —State v Sprague, 161 S E. 
24. 25, 111 W Va. 132. 

3. Kan—State v. Tinkler, 83 P. 830. 
831, 72 Kan. 262 

66 C J. p 45 note 15 
Phrases employing the word •■un¬ 
lawfully" and of which more recent 
adjudications have not been found see 
66 C.J p 46 note 41-p 47 note 15 

4. U.S.—Roberts v. U. S., Tex., 126 
F. 897, 902. 903. 61 C.C.A. 427. 

66 C.J. p 45 note 17. 

5. Wash.—State v. Vanderveer, 196 
P. 650. 651, 115 Wash. 184. 

66 C.J. p 45 note 18. 

6. NM—Anderson v. Territory, 13 
P. 21, 24, 4 N M. 108. 

Similarly expressed 

The word “unlawfully” signifies 
contrary to law—to any law, crim¬ 
inal or civil.—Middlebrooks v. U. S., 
C.C.A Ga., 23 F.2d 244, 245. 

7. Neb—Whitman v State, 22 N.W. 

459. 460, 17 Neb. 224. < 
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a Mo.—State v. Conrad. 14 S.W.2d 
608. 609, 322 Mo. 246. 

66 C.J p 45 note 10. 
a Ala.—Tatum v. State. 66 Ala. 465, 
467. 

10. Neb.—Whitman v. State, 22 N. 
W. 459. 460, 17 Neb. 224. 

11. Hawaii—Territory v. P&lat, 22 
Hawaii 133, 135. 

Kan —State v. Tinkler, 83 P. 830, 
831, 72 Kan. 262. 

12. Neb.—Whitman ▼. State, 22 N. 
W. 459, 460, 17 Neb. 224. 

66 C.J. p 44 note 8. 

13. U.S —Howenstine v. U. 8., GCA 
Cal, 263 F. 1, 4. 

14. Iowa.—State ▼. Llghtfoot, 78 N. 
W. 41, 42. 107 Io%& 344. 

N.C—In re Hege. 172 S.E. 245. 847, 
205 N.C. 625—State v. F&lkner, 108 
S E. 756, 768. 182 N.C. 793. 17 A.L*. 
R. 986—State v. Massey, 2 S.E. 445, 
446. 97 N.C. 465. 

15. Hawaii.—Territory t. Pal&l. 28 
Hawaii 188, 185. 

16. Hawaii.—Territory v. Pal&l, su¬ 
pra. 

66 C.J. p 45 note 21. 
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“Unlawfully” has been held to be equivalent to, 
or synonymous with, “feloniously” see 36 C.J.S. p 
634 note 12, “illegally” see 42 C.J.S. p 383 note 27, 
and “without authority of law.” 17 

It has been compared with, or distinguished from, 
“feloniously” see 36 C.J.6. p 634 note 13, “fraudu¬ 
lently” see 37 C.J.S. p 1368 note 10, “knowingly” see 
61 C.J.S. p 464 note 41, “maliciously” see 54 C.J.S. 
p 932 note 67, “wantonly,” 18 “willfully,” 19 and 
“wrongfully.” 20 

UNLEAVENED. There is no common, uniform, or 
general trade understanding which includes “un¬ 
leavened.” 21 

UNLESS. A conjunction, the primary meaning of 
which is unloosed from. 22 The word means the same 
as, or has the force of, “except.” 23 Accordingly, 
what follows in a sentence after “unless” is excepted 
or unloosed from what went before it; 24 and it 
may imply merely an exception to the first clause. 25 
Thus, “unless” implies a condition, the nonhappening 
of which prevents a right from arising, 26 or it im¬ 
plies a condition, without the occurrence of which 
a right does not come into being. 27 

“Unless” has also been defined as upon any less 
condition than (the fact or thing stated in the sen¬ 


tence or clause which follows) ; 28 upon any less con¬ 
dition (than that) or in any other case (than 
that) ; 29 if not; 30 if it be not; 21 if it be not that, 
or if it be not the case that; 22 were it not that, or 
supposing that not ; 23 supposing not. 34 

“Unless” has been held to be equivalent to, or 
synonymous with, “except” see 32 C.J.S. p 1150 note 
68, and “until,” 36 but “until” also has been distin¬ 
guished. 26 

UNLIMITED. Without confines, unrestricted, or 
boundless. 37 

UNLIQUIDATED. Few terms used in the law are 
used with as many variant meanings as this one, and 
its proper construction must be determined by the 
particular context in which it appears. 38 The es¬ 
sence of the term is uncertainty, 39 and it is defined 
as meaning unascertained as to amount, or undeter¬ 
mined. 40 

UNLIVERY. A term used in maritime law to mean 
unloading, 41 and also to designate the unloading of 
cargo of a vessel at the place where it is properly 
to be delivered. 42 

UNLOAD. A simple ivord, 43 defined as meaning 


17. Fla—Schley v. State, 37 So 
518. 519. 48 Fla 53 

La.—State v Holland, 45 So 380, 381, 
120 La. 429, 14 Ann Cas 692. 

18. N.C.—State v Massey, 2 S.E 
445, 446, 97 N.C 465 

66 CJ p 45 note 33—67 CJ p 324 
note 4. 

19. Mo—State v. Waters, App , 189 
S W 624. 

66 C.J. p 45 note 34—68 C.J. p 295 
note 31. 

20 . Ind.—Louisville, B & St L Ry 
Co v. Payne. 2 NE 682, 584, 103 
Ind. 188 

71 C.J p 1644 note 31. 

21 . US—F. H Leggett & Co. v. U. 
S, CCNY. 131 F 817, 818 

‘'Leaven'* defined see 52 C.J.S. p 1037 
notes 54, 55. 

"Unleavened bread" see 11 C.J S. p 
833 note 1. 

22. Colo.—Alexander v. People, 2 P 
894. 899, 7 Colo 155. 

66 C J p 47 note 20 

23. U.S —-U. S. v. Winnicki. C.C.A. 
Ind., 151 F.2d 56, 68—In re Wie- 
gand. D C Cal. 27 F Supp. 725, 729. 

66 C.J p 47 note 21. 

24. Iowa—Ward v. Interstate, etc., 
Ass'n, 169 N.W. 451, 452, 185 Iowa 
674. 

66 C.J. P 48 note 22. 

28. Cal.—In re Smith's Estate, 63 P. I 


729. 730, 131 Cal 433. 82 Am S R 
358. 

28. U.S.—In re Wiegand, D C.Cal, 

27 F Supp 725. 729. 

27. US —In re Wiegand. supra. 

28. N C —City of Hickory v South¬ 
ern Rv Co, 49 SE 202, 205, 137 
NC. 189 

66 C J. p 48 note 24 

Phrases 

(1) "Unless lease’* see Mines and 
Minerals fi 203 b. 

(2) Other phrases employing the 
word "unless" and of which more re¬ 
cent adjudications have not been 
found see 66 CJ. p 48 notes 35-46. 

29. U S.—In re Wiegand, D.C.Cal., 
27 F Supp 725, 729 

30. US —In re Wiegand, supra. 

66 C J p 48 note 25. 

31. Tex—West Lumber Co v. Keen, 
Com.App, 237 S.W. 236, 237. 

66 C.J. p 48 note 26. 

32. Iowa—Ward v. Interstate Busi¬ 
ness Men’s Acc. Ass'n, 169 N.W. 
451. 452, 185 Iowa 674. 

66 C.J. p 48 note 27. 

33. Iowa.—Ward ▼. Interstate, etc., 
Ass'n, supra. 

N.C.—Hickory v. Southern R. Co., 49 
S E 202, 205, 137 N.C. 189. 

34. Tex—West Lumber Co. v. Keen, 
Com.App, 237 SW. 236, 237. 

35. U.S.—Bank of America Nat. 
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Trust & Savings Ass'n v Sampsell, 
C C A Cal. 114 F 2d 211. 213 
Ill —Stramaglia v Conservative Life 
Ins Co of Wheeling. W Va, 48 N. 
E 2d 719, 723. 319 111 App 20 
“Until after” equivalent 
Ark —Teutonia Ins Co v Johnson, 
82 S W 840. 842, 72 Ark 484. 

66 C J p 48 note 30 

36. La —Federal Sign System v 
Amavet. 7 La App 680. 682 

66 C J p 48 note 31 

37. Mass—Flynn v. Caplan. 126 N. 
E. 776, 777, 234 Mass 516 

38. U.S.—Fisher v. Snyder, D C Tex . 
27 F.2d 538. 541. 

39. Tex—American Refining Co v 
Sims Oil Co., Civ.App, 282 S W. 
894, 897. 

40. Ga —Davies v. Turner, 6 S E 2d 
356, 358, 61 Ga.App. 531. 

(1) "Unliquidated claim" see 14 C. 
J.S p 1186 notes 9-12. 

(2) "Unliquidated damages'* see 
Damages 5 2. 

(3) "Unliquidated debt" see 26 G. 
J.S. p 13 note 97. 

41. US.—The Nathaniel Hooper, C. 
C.Mass., 17 F.Cas No.10,032. 

48. U S.—The Two Catherines, C.C. 

RI, 24 FCas.No 14,288. 

43. U S.—Star Steel Supply Co. v. 
Bowles, C.C.A.Mlch. ( 159 F.2d 812, 
816. 
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to remove the burden, cargo, or freight from; to 
take off (something carried or conveyed); to dis¬ 
charge (a cargo); 44 to take the load from; to dis¬ 
charge of a load or cargo; to disburden; 45 hence, 
to relieve anything onerous; 46 to discharge or re¬ 
move, as a load or a burden; as, to unload the cargo 
of a vessel; 47 the act of unloading anything. 48 

Unloading . The act of discharging a cargo; tak¬ 
ing the load from; to disburden; to remove from. 49 
As used with reference to a truck, “unloading” 
would embrace the contmuous act of placing com¬ 
modities where they were intended to be actually 
delivered by the use of the truck. 60 

“Unloading’ 1 has been distinguished from “de¬ 
livery” see 26 C.J.S. p 697 note 59.1. 

What constitutes “unloading” as the term is used 
in policies of insurance covering liability arising out 
of the ownership, maintenance, or use of trucks is 
treated in Insurance § 829 b. 

UNMANUFACTURED. The term “unmanufac¬ 
tured” is used m certain provisions of the tariff 
law, and what constitutes an “unmanufactured ar¬ 


ticle” within the meaning of the tariff law is treated 
in Customs Duties § 48. 

UNMARRIED. “Unmarried” is a word of flexible 
meaning, 51 and it has no fixed meaning, 62 no fixed 
technical meaning in law, 63 with the result that the 
authorities do not always agree as to the significance 
of the term. 54 

“Unmarried” means single; 56 having no husband 
or no wife; 56 not married; 57 and the last is the 
literal sense of the word. 68 

Those who are not married may be properly 
separated into two classes: Those who have never 
been married and those who have been married, but 
whose marriages have been dissolved by death or 
by divorce; 59 and the word “unmarried” may prop¬ 
erly, 60 and in its literal sense, 61 be applied to either 
class. Which class is meant by the use of the word 
in a particular case must be determined by the con¬ 
nection in which it is used, 62 and, if in an instru¬ 
ment, by the language of the instrument as a whole, 
and the purposes to be effected thereby. 63 

The primary 64 meaning which in most instances 


44. U S.—Star Steel Supply Co. v 
Bowles, supra. 

Complete and permanent di s cha r ge 

The word "unload" may be used to 
signify a complete and permanent 
discharge and severance of freight 
from the car which contained it. and 
not a temporary removal for the pur¬ 
pose of rearrangement—C. E Lut- 
trell & Co v Southern Ry. Co.. 8 S. 
E 2d 753. 755. 193 SC 438 

46. U S —Star Steel Supply Co v 
Bowles. CCA Mich., 159 K 2d 812, 
816. 

40. U S.—Star Steel Supply Co. v 
Bowles, supra. 

47. U S —Star Steel Supply Co. v 
Bowles, supra 

48. US —Star Steel Supply Co v 
Bowles, supra. 

49. N J —-American Oil 8b Supply Co 
v. United States Casualty Co.. IS 
A 2d 257. 259. 19 NJMisc 7 

50. Mont —State ex rel Butte Bi sw¬ 
ing Co. v District Court of Second 
Judicial Dist in and for Silver 
Bow County, 100 P 2d 932, 934. 110 
Mont. 250 

Similarly expressed 

The term "unloading” refers to the 
whole process of unloading the truck 
until the goods have been deposited 
off the truck In a place of at least 
semi-permanence, as required by the 
contract of carriage or the custom of 
the carrier—Connecticut Indem Co. 
v. Lee, D C Mass, 74 F.Supp 353, 
359. 

Unloading continue* until deliv¬ 
ery Is effected. —B A D Motor Lines 


| v. Citizens Casualty Co of New York, 
j 43 NTS 2d 486, 487, 488, 181 Misc 
985 

Unloading ceases when the article 
is taken from the truck and as part 
of a continuing operation is deliv¬ 
ered to the customer or to the place 
designated for delivery.—Bobier \ 
National Casualty Co., 54 N E.2d 798, 
801, 143 Ohio St 215 

51. N Y —In re Lyman’s Estate. 36 
N.Y S 2d 921, 924. 178 Misc 1066 

Ohio—Cleveland Trust Co. v. Mans¬ 
field. Com PI, 71 NE2d 287, 291. 

66 C J p 50 note 85. 

52. Or.—State v Wallace, 154 P. 
430. 79 Or. 129, LRA1916D 467. 

53. Colo—Myers v Denver & R G. 
R. Co. 157 P. 196, 197, 61 Colo 
302, LR A1917D 287. 

G6 C J p 50 note 87. 

54. Ill—Peters v. Balke, 48 NE 
1012, 1014, 170 Ill. 304. 

66 C J. p 50 note 89 
“The courts of Ohio have not es¬ 
tablished a general rule of construc¬ 
tion ”—Cleveland Trust Co v. Mans¬ 
field. Ohio Com PI., 71 N E 2d 287, 
291. 

55. NY.—People v. Weinstock, 140 
NTS. 463. 458, 27 N.Y.Cr. 53. 

66 C.J. P 60 note 90. 

Phrases employing the word "un¬ 
married” and of which more recent 
adjudications have not been found 
see 66 C.J. p 52 notes 18-30 

58. N.Y—In re Burton’s Will, 25 N. 

YS. 824. 826, 4 Misc. 512. 

66 C.J. p 50 note 91. 
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57. Colo.—Myers v Denver A R Q. 
R Co. 157 P 196, 197, 61 Colo. 302. 
LR A 1917D 287. 

66 C.J. p 50 note 92 

58. Tex —Smith v. Grand High 
Court of Jericho, Civ.App. t 31 S. 
W 2d 192. 195. 

59. Ohio —Cleveland Trust Co. v. 
Mansfield. Com.PL, 71 N E 2d 287, 
291. 

66 C J p 50 note 94. 

60. Ohio —Cleveland Trust Co. v. 
Mansfield, Com PI, 71 NE 2d 287, 
291. 

6L Tex.—Smith v. Grand High 
Court of Jericho, CivApp., 31 S.W. 
2d 192, 195. 

62. NY—In re Lyman’s Estate, 36 
N YS 2d 921, 924, 178 Hi sc. 1066. 

66 C.J. p 50 note 96 
Wot applicable to divorced woman. 
NY—In re Marshall’s Estate, 252 
N.Y.S. 683, 685, 141 Misc. 457. 

63. Tex —Smith v. Grand High 
Court of Jericho, Civ.App., 31 S.W. 
2d 192, 196. 

66 C.J p 51 note 97. 

64. N J — Corpus Juris dted fta 

Pennsylvania Co. for requiring & 
Trusts v. Clarkson, 65 A.2d 98, 101, 
3 N.J.Super 308. 

Ohio—Cleveland Trust Co. v. Mans¬ 
field, Com PI, 71 N.E.2d 287, 291. 
Wyo—Myuskovich v. State ex rel. 
Osborn, 141 P.2d 540, 545, 59 Wyo. 
406. 

66 C J. p 51 notes 4. 6, 9. 

Wot primary 

“It cannot be said that the primary 
meaning of ’unmarried’ is ’never haw* 
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is also the ordinary 15 meaning 55 of the word “un¬ 
married” is never having been married, or, with¬ 
out having been married; 57 but the word is not 
always used in this sense, 55 and it may be used 
in its secondary or less accustomed sense, 59 and in 
this sense it means not being married at the time in 
question; 70 not having a spouse at the time in 
question; 71 not having a husband or wife at the 
time in question. 72 Accordingly, “unmarried,” in this 
sense, may be used of a widow 72 or widower, 74 and 
of a divorced person. 76 

It has been said that numerous cases may be cited 
in support of the two meanings of the word, 75 and 
that courts as well as lexicographers have held ei¬ 
ther use to be correct and justified. 77 While it has 
been said that the word is more frequently employed 
to refer to people who have never been married than 
it is to refer to widows, widowers, or divorced per¬ 
sons, 75 and in the absence of context showing a con¬ 
trary intention, “unmarried” is to be construed ac¬ 
cording to its ordinary or primary meaning, that is, 
never having been married, 79 only slight circum¬ 
stances will be sufficient to give “unmarried” the 
meaning of not having a husband or wife at the time 
in question. 80 


“Unmarried” has been compared with “discovert” 
see 27 C. J.S. p 2 note 97. 

In some states it is necessary that the mother of 
an illegitimate child be unmarried in order to bring 
a bastardy proceeding, as discussed in Bastards § 
51. 

The offense of seduction can be committed only 
against an unmarried woman, and whether a di¬ 
vorcee or widow is considered to be “unmarried” is 
treated in Seduction § 33. 

UNMATUBED. As used with reference to an ob¬ 
ligation, the word “unmatured” means a debt which 
is contingent and one in which the amount has yet 
to be ascertained. 81 

UNNATURAL. Contrary to the laws of nature; 
opposed to what is natural. 82 

UNNECESSARILY. A comprehensive term, 83 
meaning without necessity, needlessly, or useless¬ 
ly; 84 outside the usual course of business pertaining 
to the subject. 85 “Unnecessarily” has also been de¬ 
fined as heedlessly. 86 


Ing been married *"—In re Union 
Trust Co.. 72 N E. 107. 109. 179 NY. 
261—66 C.J. p 52 note 15. 

65. Mo.—Hegberg v. St. Louis, etc, 
R. Co.. 147 S.W. 192. 210. 164 Mo. 
App. 614. 

66 C.J. p 51 notes 5, 6. 9. 

Original and ordinary meaning 

Va.—Keister's Adm'r v. Keister's 
Ex’rs, 96 S E. 315, 317. 123 Va. 157, 
1 A.L.R. 439. 

Original and usual meaning 

Hi—Frail v Carstairs, 58 N.E. 401, 
403. 187 Ill. 310, 814. 

66 C.J. p 51 note 8. 

NY.—People v. Weinstock, 140 N.Y. 
8. 453, 458. 

66. N.Y.—In re Lyman’s Estate. 36 
N.Y.S 2d 921, 924. 925, 178 Misc. 
1066. 

Ohio.—Cleveland Trust Co. v. Mans¬ 
field. Com.Pl., 71 N E.2d 287, 291. 
Wyo.—Myuskovich v. State ex rel 
Osborn. 141 P.2d 540, 545, 59 Wyo. 
406. 

66 C.J. p 51 notes 4-1L 

67. Wyo.—Myuskovich v. State ex 
rel. Osborn, supra 

66 C.J. p 51 notes 4-11. 

68. N.Y.—In re Lyman's Estate, 36 
N.Y:S2d 921, 925, 178 Misc. 1066. 

Wyo—Myuskovich v. State ex rel. 
Osborn, 141 P.2d 540, 545. 59 Wyo. 
406. 


I posit Co. v. Armstrong, 62 A 456, 
457, 70 N J Eq 572. 

66 C.J. p 51 note 12. 

Popular meaning of ''unmarried" is 
not limited to one who has never 
been married, but It broadly includes 
one who is not married at the time 
in question—Myers v. Denver & R. 
G. R Co, 157 P. 196, 197. 61 Colo. 302, 
L R A 1917D 287—66 C J. p 52 note 17. 

70. N.J —Trenton Trust & Safe De¬ 
posit Co. v. Armstrong, 62 A 456, 
457, 70 N.J Eq. 672. 

66 C.J. p 51 note 12. 

71. N.Y.—In re Lyman's Estate. 86 
N.Y.S.2d 921, 924, 926, 178 Mlsc. 
1066 

72. Ohio —Cleveland Trust Co. v. 
Mansfield, Com.PL, 71 N.E 2d 287, 
291. 

66 C.J. p 51 note 13. 

173. Ohio —Cleveland Trust Co. ▼. 

Mansfield, supra. 

66 C.J. p 51 note 98. 

74. Ohio —Cleveland Trust Co. v. 
Mansfield, supra. 

66 C.J. p 51 note 99. 

75. Mo.—Hegberg v. St. Louis, etc., 
R. Co., 147 SW. 192, 210, 164 Mo. 
App. 514. 

66 C.J. p 51 note 1. 

78. Ohio —Cleveland Trust Co. v. 
Mansfield, Com.PL, 71 N.E.2d 287. 
291. 

77. Ohio.—Cleveland Trust Co. v. 
Mansfield, supra. 

66 C.J. p 52 note 16. | 
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78. N.Y.—In re Union Trust Co., 72 
N.E 107. 109, 179 NY. 261. 

66 C.J. p 52 note 16. 

79. N.J —Douglass v Board of For¬ 
eign Missions of Presbyterian 
Church in U. S of America, 160 
A 37. 39. 110 N J Eq. 331. 

66 C J. p 52 note 14. 

80. N.J.—Douglass v Board of For¬ 
eign Missions of Presbyterian 
Church, supra. 

66 C J p 51 note 13. 

81. US —Safety Car Heating 4k 
Lighting Co. v U S Light 4k Heat¬ 
ing Co , D.C.N Y, 2 F 2d 384, 388 

"Unmatured claim" distinguished 
from "contingent claim" see 14 C. 
J.S p 1186 note 2 1. 

82. New Standard D 
"Unnatural will” see the C.J.S. title 

Wills | 1, also 68 C.J. p 411 notes 
18-22. 

83. NY—Tanner v. Buffalo R. Co., 
25 N.Y.S. 242. 243. 72 Hun 465. 

84. Ill.—Alton 4k S R Co. ▼. Van- 
dalla R. Co., 108 N E 800, 806, 268 
Ill. 68. 

Tex.—St. Louis 4k S. F. R. Co. V 
Franklin. 123 S.W. 1150, 1155, 68 
TexCiv.App. 41. 

Phrases employing the word and of 
which more recent adjudications have 
not been found see 66 C.J. p 52 notes 
42-46. 

85. Tex.—St Louis 4k 8. F. R. Co. v. 
Franklin, supra. 

88. Tex.—St. Louis 4k S. F. R. Co. V. 
Franklin, supra. 


N.J.—Trenton Trust 4k Safe De- 
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UNOPENED 


“Unnecessarily” has been distinguished from 
"carelessly” see 12 G.J.S. p 1147 note 96, and has 
been held not synonymous with “necessarily” see 
65 C.J.S. p 266 note 70, and “negligently” see 
Negligence § 1 e. 

UNNECESSARY. A word of everyday usage and 
common understanding, 87 and defined as meaning 
not required by the circumstances of the case; 88 
that which is not required by the usual circumstanc¬ 
es; 88 not required under the circumstances; need¬ 
less or useless. 90 

“Unnecessary” has been compared with, or distin¬ 
guished from, “obvious” see 67 C.J.S. p 71 note 45, 
“unreasonable,” 91 and “voluntary.” 92 

Municipal boards may vary zoning regulations to 
alleviate cases of unnecessary hardship, and what 
constitutes “unnecessary hardship” in this connec¬ 
tion is treated in Municipal Corporations §§ 227(10), 
227(11). 

Insurance policies frequently contain provisions 
expressly excepting from the risk covered injury or 
death caused by “voluntary exposure to unnecessary 
danger,” and other provisions similarly expressed, 
and what constitutes “voluntary exposure to unnec¬ 
essary danger” within the meaning of such provi¬ 
sions, is treated in Insurance § 774. 

UNO ABSURDO DATO, INFINITA SEQUUNTUR. 

See 66 C.J.S. p 53 note 65. 

UNOBSTRUCTED. Free from obstacles or im¬ 
pediments which check, hinder, or retard passage. 93 


“Unobstructed” has been compared with, or distin¬ 
guished from, “clear” see 14 C.J.S. p 1199 note 43, 
and “open” see 67 C.J.S. p 601 note 6. 

UNOCCUPIED. That status where no one has the 
actual use or possession of the thing or property in 
question. 94 Applied to a dwelling house, “unoc¬ 
cupied” means without an occupant, without any 
person living in it. 95 

“Unoccupied” has been held to be equivalent to, or 
synonymous with, “untenanted,” 96 and has been 
compared with or distinguished from “empty” see 
30 C.J.S. p 236 note 2. It has been said that “un¬ 
occupied” and “vacant” are not synonymous, 97 and 
it also has been said that the two terms are inter¬ 
changeable and equivalent in meaning. 98 

Insurance policies frequently contain provisions 
exempting the insurer from liability if the property 
becomes unoccupied, and the word “unoccupied,” as 
used in such provisions, is construed in Insurance 
§ 556. 

The right to locate and acquire public mineral 
lands is limited to land which is unoccupied, and the 
word “unoccupied” is construed in this connection 
in Mines and Minerals § 12. 

UNOPENED. As used with reference to a road, the 
word “unopened” means a road authorized but in 
fact never opened, 99 but “unopened” does not apply 
to a road used as a public highway in fact, 1 or to 
a road which, since it was a traveled way at the 
time it was authorized, does not require a formal 
opening; 2 nor can a road be regarded as “unopened” 


07. Mo —Santa v. Union Pac R Co , 
242 S.W 2d 34. 40. 362 Mo. 421. 

88. Ohio —Hickman v Ohio State 
Life Ins. Co. 110 N.B 642. 644. 92 
Ohio St. 87. 

Phrases 

(1) “Unnecessary act” see 1 CJS 
p 925 note 31.3. 

(2) Other phrases employing the 
word and of which more recent ad¬ 
judications have not been found see 
66 C.J. p 63 notes 64-64. 

88. Mo.—Santa v. Union P&c. R. Co.. 

242 S W.2d 34. 40. 362 Mo. 421. 

90 l S.C —Miller ▼. Atlantic Coast 
Line R. Co.. 138 S1L 675. 707. 140 
8.C. 128. 

91. Tex—Rogers v. Texas, etc., R. 

Co. Civ.App. 94 S.W. 168, 162. 

66 C.J. p 58 note 51. 

98. Ind.—Travelers' Protective 
Ass'n v. Jones, 127 N.E. 788, 784, 
786, 75 Ind.App. 29. 

66 C.J. p S3 note 62. 

93. U.S.—Sackett v. Smith. C.C.N.Y., 
48 7 . 848 , 858 . 


94. N.Y —Herrman v. Merchants' 
Ins Co, 44 N Y Super. 444. 453 

Pa—Kmneer v. Southwestern Mut. 
Fire Ass’n. 179 A. 800, 802, 118 Pa. 
Super 312. 

Phrases employing the word “unoc¬ 
cupied” and of which more recent ad¬ 
judications have not been found see 
66 C J. p 63 notes 77-84. 

95. Ind—Baggerly v. Lee, 78 N.E. 
921. 923. 37 IndApp. 139. 

Without animate occupants 
Tex.—Phoenix Assur. Co., Limited, 
of London v. Shepherd, ClvApp., 
115 S W 2d 992, 993, 994. 

98. N.J—Cosset v. Reinhardt, 31 N 
J.L&W 218, 219. 

97. Mo.—Norman v. Missouri Towp 
Mutual Fire Ins. Co., 74 Mo.App. 
466, 459 

Pa.—Kinneer v. Southwestern Mut. 
Fire Ass'n, 179 A. 800, 802, 118 Pa. 
Super 812. 

Tex.—Phoenix Assur. Co., Limited, of 
London v. Shepherd, X87 S.W.2d 
996, 997, 184 Tex. 66ft. 
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XHstlnetioa stated 

In distinguishing between the 
terms “unoccupied” and “vacant” it 
has been stated that “unoccupied” 
means without animate occupants, 
and “vacant” means without inani¬ 
mate objects.—Phoenix Assur. Co., 
Limited, of London v. Shepherd, Civ. 
App., 115 S.W.2d 992. 993. 

98. Ind.—Brasheara v. Perry County 
Farmers' Protective Ins. Co* 98 N. 
E 889. 890, 51 Ind.App. ft. 

Terms equivalent 

Wis.—Dohl&ntry v. Blue Mounds Fire 
& Lightning Ins. Co., 53 N.W. 448, 
449. 83 Wis. 18L 

99. Ohio—McClelland v. Miller, 28 
Ohio St. 488, 503. 

Vacation of unopened highway see 
Highways f 116. 

L Kan.—Wilson v. Janes, 39 
283, 250. 

2. Ohio.—Heddleston v. Hendricks, 
40 NJB. 408. 409, 52 Ohio St. 460 l 
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where the country through which it lies was open 
and unobstructed at the time it was authorized and 
established; 3 likewise, whenever a road is located 
and established, and everything done which either 
the law or necessity requires to be done in order to 
render the road open for public use, it is not an 
“unopened” road. 4 

UNPAID. A word more commonly and properly ap¬ 
plied to a debt due than to a debt undue. 5 

“Unpaid” has been distinguished from “accrued” 
see 1 C.J.S. p 763 note 69, and “unaccrued.” 6 

UNPRECEDENTED. Having no precedent or ex¬ 
ample; 7 novel, new, unexampled. 8 The term is 
commonly applied to an act of God which no one can 
anticipate or guard against. 9 

“Unprecedented” has been compared with, or 
distinguished from, “extraordinary” see 35 C.J.S. p 
376 note 28. 

Unprecedented flood or rainfall. A flood is “un¬ 
precedented” if it is somewhat higher or somewhat 
more destructive than any preceding flood. 10 The 
term “unprecedented flood” 11 and the term “un¬ 
precedented rainfall” 12 have both been defined as 
meaning such an unusual and extraordinary rainfall 
as has no example or parallel in the history of rain¬ 
fall in the vicinity affected, or as affords no reason¬ 
able warning or expectation that it will likely occur 
again. The term “unprecedented rainfall” is also 
defined as meaning such a rainfall as never, as far 
as known, definitely occurred before and so is not 
reasonably to be expected even at long intervals, 
although not impossible. 13 


UNPRODUCTIVE. Producing little or nothing; 
barren, literally or figuratively; especially, not hav¬ 
ing a specified, normal, or expected result. 14 

One of the recognized grounds for ordering a sale 
of trust property is that the property is largely or 
wholly unproductive, as discussed in Trusts § 291. 

UNPROFESSIONAL. It has been said that “un¬ 
professional” is a relative term without technical 
signification 15 or arbitrary connotation. 16 It is de¬ 
fined as meaning not professional; especially, desig¬ 
nating language, action, or method not befitting one’s 
profession. 17 

“Unprofessional” has been held to be equivalent 
to, or synonymous with, “dishonorable” see 27 C.J.S. 
p 148 note 15, and “immoral” see 42 C.J.S. p 396 
note 61. 

Unprofessional conduct . That which violates the 
rules or ethical code of a profession or such con¬ 
duct which is unbecoming a member of a profession 
in good standing. 18 The term may signify activity 
quite unlike fraud in the customary sense. 19 

An attorney engaged in the practice of law may 
be disbarred, suspended, or otherwise punished for 
unprofessional conduct, as discussed in Attorney 
and Client § 23; and unprofessional conduct is 
ground for the suspension or revocation of the 
license of a physician, dentist, chiropractor, and 
others engaged in allied professions, as treated in 
Physicians and Surgeons § 17 b. The license of 
a funeral director, barber, and other persons re¬ 
quired to have a license to carry on an occupation 
may also be suspended or revoked for unprofessional 
conduct, as discussed in Licenses § 44 b. 


3. Kan.—Kiehl ▼. Jamison, 101 P. 
632. 633. 79 Kan. 788. 

4. Kan—Kiehl v. Jamison, 101 P. 
632, 633, 79 Kan. 788—Topeka v. 
Hussam, 2 P. 669, 677, 30 Kan. 650. 

5. Ohio—-Magnolia Bldg. & Inv. Co 
v. Sulzman. 14 N.E 2d 623, 624, 57 
Ohio App 431 

66 C.J. p 64 note 94. 

Phrases employing the word “un¬ 
paid" and of which more recent ad¬ 
judications have not been found see 
66 C.J. p 54 note 4—p 55 note 22. 

6. Ind—-Nadmg v. Elliott, 36 N.E. 
695, 700, 137 Ind. 261 

7. Tex—State v. Malone, Civ.App., 

168 S.W 2d 292, 300. 

& Mont.—Heckaman v. Northern 

Pac. Ry. Co.. 20 P.2d 258, 263, 93 

Mont 363. 

Tex.—State v. Malone, Clv.App., 168 

S.W.2d 292, 300. 

ft, Mont.—Heckaman v. Northern 

Pac. R. Co.. 20 P.2d 258. 263, 93 

Mont. 368. 


10. Ind—Zollman v Baltimore & O 
S W. R. Co.. 121 NE 135, 141, 70 
Ind App. 395. 

11. Ala—Nashville. C. & St. L Ry 
v. Yarbrough, 69 So. 682, 684, 194 
Ala. 162. 

Wis—Trout Brook Co. v. Willow 
River Power Co, 267 NW. 302, 305, 
221 Wis 616. 

13. Ala — Corpus Juris cited In 

City of Birmingham v. Jackson, 
155 So. 527, 628. 229 Ala. 133. 

Tex—State v. Malone, Civ App, 168 
S.W 2d 292, 300 

13. Wis —Trout Brook Co. v Willow 
River Power Co, 267 N.W. 302, 305, 
221 Wis. 616. 

14. New Standard ID. 

1ft. Cal.—Board of Education of Citv 
of Los Angeles v. Swan, 261 P.2d 
261, 266, 41 Cal.2d 546—Board of 
Education of City of Los Angeles 
v. Swan, App., 250 P.2d 306, 810. 

16> Cal.—Board of Education of City 
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of Los Angeles v. Swan, 261 P 2d 
261, 266, 41 Cal 2d 546. 

17. Cal —Board of Education of City 
of Los Angeles v. Swan, App., 250 
P 2d 306. 310. 

18. Cal — Corpus Juris quoted la 
Board of Education of City of Los 
Angeles v. Swan. 261 P.2d 261, 266, 
41 Cal 2d 546— Corpus Juris quoted 
In Board of Education of City of 
Los Angeles v. Swan, App., 250 P. 
2d 306, 310. 

Ohio— Corpus Juris quoted la Pier- 
storff v. Board of Embalmers and 
Funeral Directors, 41 N.E.2d 889, 
891, 68 Ohio App. 453. 

66 C J. p 65 note 39. 

Phrases employing the term “un¬ 
professional conduct" and of which 
more recent adjudications have not 
been found see 66 C J. p 55 notes 40- 
43. 

18. N.Y.—Tompkins v. Board of Re¬ 
gents of University of State, 87 N. 
E.2d 517, 521, 299 N Y. 469. 
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UJfSEAWORTHY 


UNREASONABLE. An adjective, 2 ® which has no 
fixed content. 21 It is defined as meaning not rea¬ 
sonable; 22 not based upon reason ;23 beyond the 
limits of reason or moderation, or immoderate; 24 
without reason or basis; 25 not having any sound 
basis or justification in reason; 26 arbitrary; 27 ca¬ 
pricious; 28 confiscatory; 29 absurd; 30 irrational; 31 
immoderate; 32 exorbitant; 33 and extortionate. 34 

It conveys the same idea as irrational, foolish, un¬ 
wise, silly, preposterous, senseless, stupid, 35 inju¬ 
dicious, nonsensical, unphilosophical, ill-judged, ex¬ 
orbitant, extravagant, unfair, unjust, extortionate, 
and excessive, 36 and it means more than incon¬ 
venient and undesirable. 37 

"Unreasonable" is most commonly used by lawyers 
and judges as a qualifying adjective in such ex¬ 
pressions as "unreasonable delay," "unreasonable 
force,” "unreasonable time,” and the like, in which 
sense it means more than fair or proper under the 
circumstances. 3 8 

"Unreasonable” has been held to be equivalent to, 
or synonymous with, "appreciable” see 6 C.J.S. p 
93 note 90, and it has been compared with or distin¬ 


guished from "confiscatory” see 15 C.J.S. p 828 
note 9, and "insufficient” see 44 GJ.S. p 424 note 69. 

Under constitutional provisions unreasonable 
searches and seizures are prohibited, and what con¬ 
stitutes an "unreasonable” search or seizure is dis¬ 
cussed in Searches and Seizures § 8. 

Unreasonably . The adverbial form of "unreason¬ 
able” is "unreasonably.” 39 

UNSAFE. The opposite of "safe.” 49 

UNSEATED. When used to denote a condition of 
real property, "unseated” means that class of lands 
which is neither in the possession of, nor cultivated 
by, any person. 41 

UNSEAWORTHY; UNSEAWORTHINESS. The 

meanings of the words "unseaworthy” and “unsea¬ 
worthiness” must be considered in connection with 
the meanings of the words "seaworthy” and "sea¬ 
worthiness” which are set out in 79 C.J.S. p 931 note 
38-p 933 note 75. 

“Unseaworthiness” is a comparative term, 42 and 
in its ordinary sense it means a deficiency of a ves- 


20. Mo —Komon v City of St Louis, 
289 S W 838, 316 Mo 9, 15 

66 C J p 56 note 58 

21. US—Swift & Co v Wallace, C 
CAT. 105 F 2d 848. 854 

22. Tex—Cass v State, 61 SW.2d 
500, 124 Tex Cr 208 

Phrases 

(1) "Unreasonable act” see 1 CJ 
8. p 925 note 31 3 

(2) "Unreasonable conduct” see 15 
CJS. p 815 note 42 1. 

(3) "Unreasonable delay” see 26 C 
J S p 687 note 99 1 

(4) "Unreasonable law” see 52 C 
JS p 1000 note 12. 

(5) Other phrases employing the 
word and of which more recent adju¬ 
dications have not been found see 66 
C J p 56 note 75—p 57 note 86. 

23. Wis.—Wisconsin Telephone Co 
v. Public Service Commission, 287 
N.W. 122, 131, 232 Wis. 274. 

2i U.S—U S. v. Oglesby Grocery 
Co. DCGa. 264 F 691, 695. 

SC—Miller v Atlantic Coast Line 
R. Co., 138 SE 675, 707, 140 S.C. 
123. 

28. US—In re Doyle Mfg. Co., D.C. 
N.Y., 77 F Supp. 116, 119. 

28. Tex —Houston Chamber of Com¬ 
merce v. Railroad Commission of 
Texas, Civ.App, 19 S.W.2d 583, 586 

27. NIL —Harris v. State Corpora¬ 
tion Commission, 129 P.2d 323, 328, 
46 N.M. 362. 

Wis.—Wisconsin Telephone Co. v. 


Public Service Commission, 287 N 
W 122, 131, 232 Wis 274 

28. N M —Harris v State Corpora¬ 
tion Commission, 129 P.2d 323, 328, 
46 NM 352 

Wis—Wisconsin Telephone Co. v 
Public Service Commission, 287 
N.W. 122, 131, 232 Wis. 274. 

29. NM—Harris v State Corpora¬ 
tion Commission, 129 P 2d 323. 328, 
46 N M. 352. 

30. Wis —Wisconsin Telephone Co 
v Public Service Commission, 287 
NW. 122, 131, 232 Wis. 274. 

31. SC—Miller v. Atlantic Coast 
Line R. Co., 138 S E. 675, 707, 140 S. 
C. 123 

Tex—Cass v State. 01 &W.2d 500. 
504, 124 Tex Cr. 208. 

32. S.C.—Miller v. Atlantic Coast 
Line R Co., 138 S.E. 675, 707, 140 
SC 123 

Tex—Cass v. State, 61 S.W.2d 600, 
504, 124 Tex Cr. 208. 

Wis —Wisconsin Telephone Co. v. 
Public Service Commission, 287 N. 
W. 122. 131. 232 Wis. 274. 

33. SC—Miller v. Atlantic Coast 
Line R. Co., 138 S.E. 675. 707, 140 
S C. 123. 

Tex—Cass v. State, 01 &W.2d 500. 
504, 124 Tex Cr. 208. 

34 Wis —Wisconsin Telephone Co 
v. Public Service Commission, 287 
N.W. 122. 131, 232 Wis. 274. 

38. NM.—Harris v. State Corpora¬ 
tion Commission, 129 P.2d 323, 328, 
46 NM 352. 

66 C.J. p 56 note 63. 
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36. Kan —Southern Kansas Stage 
Lines Co v Public Service Comm’n, 
11 P 2d 985. 987, 135 Kan. 657. 

66 C J p 56 note 63. 

37. US —Levine v. Berman, CCLA. 
Ill., 161 F.2d 386, 389—Kay v. Gen¬ 
eral Cable Corporation, CCAN.J., 
144 F.2d 653. 655—Bozar v. Central 
Pa. Quarry, Stripping & Const. Co., 
DCPa., 73 F.Supp. 803, 811. 

38. Kan —Southern Kansas Stage 
Lines Co. v. Public Service Comm'n, 
11 P.2d 985, 987, 135 Kan. 657. 

39. New Standard D. 

Phrases employing the word “un¬ 
reasonably" and of which more recent 
adjudications have not been found 
see 66 C J p 57 notes 90-94. 

40. Iowa.—Hanson v. City of Ana- 
mosa, 158 N.W. 591, 595, 177 Iowa 
101 . 

Phrases employing the word and of 
which more recent adjudications have 
not been found see 60 C.J. p 57 note 
17—p 53 note 27. 

41. Or. —McLeod v. Lloyd, T1 P. 795, 
799, 74 P. 491. 43 Or. 200. 

Taxation of unseated lands see the 
index to the title Taxation. 

48. U.S.— 1 The Sagamore, C.CJLN.Y., 
300 F. 701, 704. 

Conditions different fhai on land 
"Unseaworthy conditions" may be 
found under circumstances which 
might not be considered unsafe on 
land.—Krey v. U. &, CCA.N.Y, 123 
F.2d 1008, 1010, 



UNSEA WORTHY 

set in equipment, 4 * but unseaworthmesB is not eon- 
fined to faults or Omissions in the construction of the 
vessel, 44 and it may arise ont of fault of the owner 
or crew in relation to the vessel and its equipment, 45 
and if a vessel lacks reasonable fitness, staunchness, 
and sufficiency it is nnseaworthy. 45 

A vessel may be regarded as unseaworthy if it 
is not manned by a competent crew, 47 and a ship 
will be considered to be unseaworthy if it cannot 
reasonably be expected to make the voyage on which 
it embarks, 48 or if it cannot carry the full cargo 
which the measurements and tonnage entitle the ves¬ 
sel to carry, 49 and inability to withstand the ordi- 


91 C.J.S. 

nary strains of loading or discharge is unseaworthi¬ 
ness. 50 

A vessel is unseaworthy if it is overloaded, 61 or if 
it is overcrowded with passengers, 52 and if the 
places in which the seamen must work are unsafe 
the vessel will be considered unseaworthy; 5 * but 
there is a distinction between an inherently unsea¬ 
worthy condition of a ship and a transitorily unsafe 
condition existing on a ship. 54 

An unexplained sinking of a vessel in calm water 
imports unseaworthiness, 55 and proof of the pres¬ 
ence of sea water in a vessel raises a presumption of 
unseaworthiness. 5 6 


43. U.S.—The Fred EL Hasler, CC 
A.N.Y., 66 F.2d 919. 921— Henry Gil¬ 
len's Sons Lighterage ▼. Fernald, C 
CA.NT., 294 F. 620. 622—-The Asu- 
arca, D.C.N.Y., 291 F. 73. 74—Moran 
v. U. S.. D.C.Mass.. 82 F.Supp. 625. 
626—The Commerce. D.C.N.Y., 46 
F.Supp. 360. 363—Mente & Co. v. 
Isthmian S. & Co.. D.C.N.Y.. 36 F. 
Supp. 278, 283—Spencer Kellogg ft 
Sons v. Great Lakes Transit Cor¬ 
poration, X) GMich., 32 F.Supp. 620, 
630, 631, 632—The Empress of Rus¬ 
sia, D.C N.Y., 1 F.Supp 978. 979— 
Tweedie Trading Co. v. Western As- 
sur. Co., DCN.Y.. 168 F. 962, 967. 
La.—Boat Service Co. v. National Un¬ 
ion Fire Ins. Co, App., 191 So. 707. 
710. 

N.Y.—Marra v. Hamburg-Amerikan- 
ische Packetfahrt Actien Gesell- 
Bchaft, 167 N.Y.S. 74, 76, 180 App 
Div. 76. 

Defective rope 

U.S.—Mahnlch v. Southern S. S. Co.. 
Pa., 64 S.Ct. 466. 459, 821 U.S. 96. 
88 L-Bd. 661. 

Old-fashioned and antiquated gear 
That tug was old-fashioned and 
that its hand gear was antiquated and 
outmoded did not make tug unsea¬ 
worthy.—The Hattie, D.C.N.Y., 88 F. 
Supp. 746, 748. 

Latest charts and Bailing directions 
The fact that a vessel does not 
have the latest charts and sailing 
directions does not establish that it 
is unseaworthy.—The Temple Bar, D. 

C. Md>, 45 F Supp. 608, 616—The Irlsto, 

D. C.N.Y., 43 F.Supp. 29, 37, 38. 
Failure to provide hatohway oovers 
Or.—Mars taller v. Albina Dock Co., 

228 P.2d 269, 274, 191 Or. 146. 

Easily remedied defect 

(1) Ship is not unseaworthy where 
defect in ship is such that defect 
can be remedied on the spot In a short 
time by materials available.—Middle- 
ton ft Co. (Canada) Limited, v. Ocean 
Dominion Steamship Corporation, CO 
A.N.Y., 127 F.2d 619, 622. , 

(t) That vessel's engine valves 
needed grinding did not constitute un¬ 


seaworthiness.—Mitsubishi Shojl K&l- 
sha. Limited v. Societe Purflna Mari¬ 
time, C C.A.Cal., 133 F 2d 652 v 559. 

44. Minn.—Cargill Grain Co. v 
Cleveland-Cliffs S. S. Co., 226 NW. 
268. 273, 182 Minn. 616. 

46. U.S —Royal Ins. Co v. U. S . C.C. 
A.N.Y., 87 F.2d 714, 716—Cargo Car¬ 
riers v. Brown S S. Co.. D.C.N.Y., 
95 F Supp. 288, 293. 

Minn.—Cargill Grain Co v. Cleve- 
land-Cliffa & S. Co., 235 N.W. 268, 
273, 182 Minn 616. 

If stowage made a lire likely, ship 
was unseaworthy —Consumers Im¬ 
port Co. v. Kawasaki Kisen Kabushiki 
Kaisha, CCAN.Y, 128 F.2d 781, 786. 
Ordering cesmsn to do dangerous 
thing 

The mere fact that a seaman has 
been ordered to do a dangerous thing 
does not establish unseaworthiness of 
the vessel.—The Josephine ft Mary, 
C C A.M&SS., 120 F.2d 459, 463. 

46. US.—The Linseed King. D.C.N. 
Y.. 24 F 2d 967, 970. 

Leaky steam lias la cargo spaee con¬ 
stitutes unseaworthlness 

U.S —Sanib Corp. v. United Fruit Co , 
D.C NY., 74 F Supp 64, 67. 

47. U.S«—■!Peninsular & Occidental S. 
8. Co. v. National Labor Relations 
Board, CC.A.5, 98 F.2d 411, 414, 415 
—Yates v. Dann. D.C Del., 11 F.R D. 
#84, m. 

Incompetent or unsuitable offloers 
U.S.—Earle ft Stoddart v. Ellerm&n's 
Wilson Line, C.C.A.N.Y., 64 F.2d 
918, 914—The Vale Royal, D.C.Md. 
51 F Supp. 412, 426—The Rolph, C 
| C.A.Cal., 299 F. 62, 55. 

Master's lack of prior knowledge of 
local conditions will not cause the 
ship to be unseaworthy.—The Tem¬ 
ple Bar, C.C.A.M6., 187 F.2d 293, 297. 

46. U.S.—Interlake Iron Corporation 
v. Gartland 8. S. Co., CCJLMich, 
121 F.2d 267, 269. 270. 

(1) Any vessel unable to withstand 
perils of ordinary voyage at sea is 
unseaworthy.—Fireman's Fuad * Ins. 
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Co v. Companla de Navegaclon, Inte¬ 
rior, S. A., C C.A.L&., 19 F 2d 493. 495. 

(2) A steamship, even though sea¬ 
worthy for ordinary weather, was un¬ 
seaworthy when she left her home 
port when her master and manager 
knew or should have known that a 
tropical hurricane was approaching, 
which she was not adapted to live 
out—Texas ft Gulf S. S Co. v. Par¬ 
ker. CCATex. 263 F 864. 868. 
Leaving port with insuitloient fuel 
A vessel which leaves port with 
Insufficient fuel for the voyage that 
is contemplated is considered to be 
unsea worthy—The C&ledonler, CCA. 
N.Y., 31 F 2d 267. 259—The Wllldom- 
ino. C C.A.N.J.. 300 F. 6. 12. 

49. US —The Sagamore, C.C.A.N.Y., 
300 F. 701, 704. 

trnflt to carry cargo mentioned In 
oharter party 

A vessel unfit to carry the cargo 
mentioned in the charter party is un¬ 
seaworthy —The Lawrence J. Tomlin¬ 
son, D.C.N.Y., 29 F 2d 797. 

60. U.S—The Cary Brick Co. No. 9. 
D.CN.Y., 34 F.2d 981, 983. 

6L U.S.—Petition of Howard, DC. 
NY., 63 FSupp 556, 562, 663— 
Brown v. Jerome, CCA Cal., 298 F. 
It 8* 

69. U.S.—The Linseed King, D.CN. 
Y., 24 F.2d 967, 973. 

53. U.S.—The Seeandbee, CCA Ohio. 
102 F.2d 577, 581—Rederll v. Jarka 
Corp, D.C.Me , 82 F Supp. 285, 291. 

54. U.S —Holliday v. Pacific Atlantic 
S. S. Co., DC Del, 99 F.Supp. 173, 
178. 

55. U.S.—The Doyle, C.C A.Pa* 105 
F.2d 113, 114, 116. 

Similarly expressed 
When a barge leaked so that she 
careened and dumped her cargo, the 
inference is, in the absence of other 
cause, that she was unseaworthy.— 
The Cary Brick Co. No. 8. D.C.N.Y., 
84 F.2d 981, 983. 

66. U.S—Weasels v. The Asturias, 
C.CLA.N.Y„ 196 F.2d 999, 1000. 
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UNTIL 


The various places throughout this work where 
the terms “unseaworthy” and “unseaworthiness” are 
treated are set out in the definitions of the terms 
“seaworthy” and “seaworthiness” in 79 C.J.S. p 933. 

UNSKILFULNESS. “Unskilfulness” is related to 
“inexperience.” 5 7 

UNSOUND. In its plain, ordinary, and usual 
sense, 58 the word “unsound” means not sound; not 
whole; not solid; defective; infirm; diseased; 59 
and it is sometimes used as meaning the condition of 
being rotten. 60 

UNTENANTABLE. Not fit to be rented or oc¬ 
cupied by a tenant. 61 

If leased premises become untenantable the lease 


may be terminated, and the word “untenantable” is 
treated in this connection in Landlord and Tenant 
§ 99. 

UNTIL. The word “until” may be used as a con¬ 
junction 62 or it may be used as an adverb of time. 68 
It is a restrictive word, 64 and a word of limita¬ 
tion, 65 and is defined as meaning up to the time 
of, 66 (an action, occurrence, etc.), 67 implying cessa¬ 
tion or reversal at that time; 68 up to a certain 
time, place, or event; 69 up to the time when; 70 up 
to a specified time; 71 during the whole time be¬ 
fore; 72 and it is used ordinarily to restrict what 
immediately precedes it to what immediately fol¬ 
lows it. 73 The office of the word is to fix some point 
of time or some event upon the arrival or occurrence 
of which what precedes will cease to exist, 74 or have 


67. Mo.—Ellis v. Metropolitan St 
Ry. Co.. 138 S.W. 23. 33. 234 Mo 657 
58. Ind—Plough v. Parry. 43 NE 
560. 663. 144 Ind. 463 
69. Ind.—Blough v. Parry, supra. 
“Unsound mind*' and “unsoundness of 
mind** defined generally see Insane 
Persons | 2 d; and as used with 
reference to capacity to make a 
testamentary disposition of proper¬ 
ty see the C J S title Wills | 16. al¬ 
so 68 G.J. p 432 notes 79-81. 

60. Wis—Van Frachen v Ft. How¬ 
ard. 60 N.W. 1062, 1063, 88 Wis. 670. 

66 C J p 69 note 71. 

61. NY—Reischm&nn ▼. L N Har- 
tog Candy Co. 132 N.YR 435. 437. 
Phrases employing the word and of 

which more recent adjudications have 
not been found see 66 C J. p 69 notes 
89-92. 

62. N.Y —In re Staats* Will, 69 N.Y. 
S 2d 894, 897, 272 App Dlv. 139. 

63. NY.—In re Purdy's Will. 231 
N Y S. 611, 612, 133 Misc. 217. 

64. US— Corpus jails cited fta In 
re Wiegand, D C Cal. 27 F.Supp. 

725. 729 

Cal—Tolle v. Superior Court in and 
for Los Angeles County, 73 P.2d 
607. 609. 10 Cal 2d 05—Faust v. 
Faust, 230 P.2d 408. 410. 103 Cal. 
App 2d 755. 

Ga.— Corpus Juris cited la Stanley v 
films, 196 am 439. 442. 185 Ga. 
618. 

Mont—Harrington v. Deloraine Re¬ 
fining Co.. 48 P.2d 660. 661. 99 Mont 
78. 

66 C.J. p 60 note 96. 

65. U.S.— Corpus Juris cited fta In 
re Wiegand. D.CLCal.. 27 F.Supp. 

726. 729. 

CaL—Tolle v. Superior Court in and 
for Xj6s Angeles County. 78 P.2d 
607. 609. 10 Cal.2d 95—FUust v. 
Faust. 230 P.2d 408, 409, 103 Cal. 
App. 2d 766. 


D C —Pearson v. Washingtonian Pub 
Co. 98 F.2d 245. 247, 68 App.D.C 
373. 

Ga—Charles Broadway Rouss, Inc, 
v. First Nat. Bank, 178 S E. 732, 180 
Ga 244 

Mont.—Harrington v Deloraine Refin¬ 
ing Co.. 43 P.2d 660, 661, 99 Mont. 
78. 

N.Y.—Irwin v. Irwin, 167 N.Y.S. 76, 
78. 179 App.Div. 871. 

Okl.—Empire Oil A Refining Co v. 
Babson, 77 P.2d 682, 684, 182 Okl. 
336 

66 C J. p 60 note 97. 

66. U.S—In re Wiegand, D.C.Cal., 27 
FSupp. 725, 729. 

Cal—Fauat v Faust, 230 P2d 408, 
409, 103 Cal.App 2d 755. 

D C.—Pearson v. Washingtonian Pub. 
Co. 98 F.2d 245, 247, 68 App D.C 
373. 

Ill—Board of Education of School 
Dist No 41 v. Morgan. 147 NE. 34. 
37. 316 Ill. 143. 

Phrases 

(1) “Until further notice" as dis¬ 
tinguished from “temporarily" see 86 
C J.S. p 354 note 53. 

(2) “Until otherwise provided by 
law" means up to the time that, till 
the point or degree that—Holcomb 
v. Chicago. R. L & P. Ry. Co.. 112 P. 
1023. 1024, 27 Okl. 667. 

(3) Other phrases employing the 
word “until" and of which more re¬ 
cent adjudications have not been 
found see 66 C.J. p 60 note 11-p 61 
note 44. 

67. U.S.—In re Wiegand, D.C-CaL. 27 
F.Supp. 726, 729. 

68 . US —In re Wiegand, D.C.CaL, 27 
F.Supp. 725, 729. 

Cal—Faust v. Faust 230 P.2d 408, 
409, 103 Cal.App 2d 755. 

D C —Pearson v. Washingtonian Pub. 

Co., 98 F.2d 246. 247, 68 App.D.C. 
i 873. 


indicates cessation. 

Ga.—Charles Broadway Rouss. Inc. v. 
First Nat Bank, 178 SE. 732. 186 
Ga. 244. 

69. Ga. —Corpus Juris cited In 

Stanley v Sims. 195 SE 439. 442, 
185 Ga. 518 

La.—Federal Sign System v. Amavet, 
7 La.App. 680, 682 

Construction not of universal appli¬ 
cation 

"But this construction Is not of 
universal application, and the effect 
to be given such a word depends upon 
the intention with which it is used, 
as manifested by the context and 
considered with reference to the sub¬ 
ject-matter to which it relates."— 
Stanley ▼. Sims. 195 S.E. 439. 442. 186 
Ga. 518. 

70. Iowa.—Hild v. Polk County, 48 
NW.2d 206, 208. 242 Iowa 1354. 

71. N.Y.—In re Staats' Will, 69 N. 
Y.S 2d 894, 897. 272 AppDiv. 139. 

72. U.S —In re Wiegand, D.C.CaL, 27 
F.Supp. 725, 729. 

73. U.S—In re Wiegand, supim. 

66 C.J. p 60 note 99 

74. U.S— Corpus Juris cited In XU 
re Wiegand, DC Cal., 27 F.fiupp. 
725, 729. 

D C.— Pearson v. Washingtonian Pub. 
Co, 98 F.2d 245, 247, 68 AppJXC. 
373. 

Mont.—Harrington t. Deloraine Re¬ 
fining Co., 43 P.2d 660. 661, 29 
Mont. 78. 

Wyo—Herrin v. National Fire Ins. 
Co. of Hartford, Conn., 26 P.td 
637, 46 Wyo. 330. 

66 C.J. p 60 note 99 [a]. 

"" It'fixes ^polnt tt which a prece¬ 
dent status fails.—Empire Oil A Re¬ 
fining Co. v. Babson, 77 P.2d 688, 684, 
132 OkL 884. 
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any further force or effect, 75 and the word presup¬ 
poses that, when the condition following such word 
shall become operative, the precedent condition or 
status shall fall. 75 It is a proper word to be used 
in creating a limitation. 77 

“Until” has been held to be equivalent to, or 
synonymous with, “as long as” see 6 C.J.S. p 781 
note 77, “before” see 10 C.J.S. p 231 note 61, “till” 
see 86 C.J.S. p 823 note 20, “to” see 86 C.J.S. p 910 
note 88, and “up to.” 78 

It has been compared with, or distinguished from 
“before,” see 10 C.J.S. p 231 note 63. 

The word “until” is frequently used in expressing 
a period of time for the performance of an act, and 
whether a period of time so expressed will or will 
not include the day or date to which reference is 
made is treated in Time § 13(4)-§ 13(16). 

UNTO. To; a formal, poetical, or archaic form, 
in all senses except as the sign of the infinitive. 79 

UNTRAMMELED VOLITION. In the alienation 
of property, the term has reference to the voluntary 
act of a grantor or devisor, possessing that mental 
capacity necessary to the validity of the act, in the 
absence of fraud, deceit, or such an influence as to 
overcome or unduly direct the free agency of the 
grantor or devisor. 85 

UNTRUE. In the sense that that only is true which 
is conformable to the actual state of things, a state¬ 
ment is “untrue” which does not express things 


exactly as they are. 81 

“Untrue” and “false” have been held to be 
synonymous, and the terms have also been distin¬ 
guished see 35 G. J.S. p 496 notes 15,17. 

Untrue representations as grounds for avoidance 
of a policy of life insurance are treated in Insurance 
§ 595. 

UNUM; UNUMQUODQUE; UNUSQUISQUE. As 

the first words of maxims of which there have been 
no recent applications see 66 C.J. p 61 note 60-p 62 
note 66. 

UNUSUAL. A vague word, 82 defined as meaning 
not usual; 83 not common; 84 uncommon; 85 rare; 86 
and the word presupposes other like occurrences, 
even though rare or infrequent. 87 “Unusual” may 
be inteipreted as meaning wrong. 88 

The word, in common use, is often an exaggeration 
of speech, 89 and, if inquired into and explained, will 
be found m many cases not to be synonymous with 
“unnatural” and “unexpected.” 95 

“Unusual” has been held to be synonymous with 
“extraordinary,” and the terms have also been 
distinguished, see 35 C.J.S. p 376 notes 24, 29; and 
“unusual” has been held to be the antonym of 
“habitual,” see 39 C.J.S. p 758 note 7L 

UNVALUED POLICY. See Insurance § 35. 

UNWHOLESOME. As used with reference to food 
see Food § 16. 


75. DC.—Pearson v. Washingtonian 
Pub. Co, 98 P 2d 245 t 247, 68 App D 
C 373 

Mont.—Harrington v. Delor&ine Re¬ 
fining Co., 43 P 2d 660, 661, 99 Mont 
78 

66 C J. p 60 note 90 [a]. 

76. US —In re Wiegand, D.C.Cal, 
27 F Supp. 726. 729. 

Cal.—Faust v Faust, 230 P2d 408, 
409, 410, 103 Cal App.2d 755. 

D.C.—Pearson v. Washingtonian Pub 
Co, 98 F.2d 246, 247, 68 AppD.C 
373. 

Okl.—Bud Hoard Co. ▼. F. Berg & Co., 
278 P. 273. 274, 137 Okl. 16. 

77. Mich —Campau v. Chene, 1 Mich., 
Man., 400, 413. 

N.J.—Vanatta v. Brewer, 32 N.J.Eq. 
268, 270. 

78. Ky.—Stark v. Long. 275 S.W. 23, 
J4 V 210 Ky. 68 

71. New Standard D. 

(1) “Unto him and his heirs and 
assigns forever" are words of limi¬ 
tation.—In re Hoermann's Estate, 290 
N.W. 608. 609. 234 Wis. 130. 126 A.L. 
B. 89. 


(2) “Unto a jail or building” is 
not a common form of expression, 
and in no popular sense has it ever 
been used to mean to convey within 
a building. Probably no case can 
be cited where that word has ever 
been construed to be synonymous 
with or to mean “into.”—People v 
Klammer, 100 N.W. 600, 137 Mich. 
399. 

80. Mo—Bushman v. Barlow, 292 S 
W. 1089, 1051, 316 Mo. 916. 

8L U.S —Zolintakis v. Equitable 
Life Assur. Soc. of U. S., C.C.A. 
Utah, 108 F 2d 902, 905. 

66 C.J. p 61 note 52. 

Fhrasss employing the word and 
of which more recent adjudications 
have not been found see 66 C.J. p 61 
notes 67-69. 

82. Kan.—Broadway Mfg. Co. v. 
Leavenworth Terminal Ry. A 
Bridge Co.. 106 P. 1034, 1035, 81 
Kan. 616, 28 L.RJL,N.a, 156. 

83. N.M.—Territory v. Prldemore, 13 
P. 96. 98, 4 N.M. (John) 137. 

Utah.—Thompson v. Anderson, 153 
P.2d 665, 666, 107 Utah 331. 
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i Phrases 

(1) “Cruel and unusual punish¬ 
ments” as prohibited by constitution¬ 
al provisions see Criminal Law { 1978 

(2) “Unusual flood of rain“ see 75 
C.J.S. p 455 note 2. 

(3) Other phrases employing the 
word and of which more recent adju¬ 
dications have not been found see 
66 C.J. p 62 notes 76-83. 

64. N.M—Territory v. Prldemore, 18 
P. 96. 98, 4 N.M. (John) 137. 

85. Utah —Thompson v. Anderson, 
153 P.2d 665, 666, 107 Utah 331. 

06. N.M.—Territory v. Prldemore, 13 
P.2d 96. 98. 4 N.M. (John) 137. 
Utah.—Thompson v. Anderson, 158 
P.2d 666, 666, 107 Utah 331. 

87. Tex.—State v. Malone. Civ.App, 
168 S.W.2d 292, 300. 

88 . Cal.—Hatfield v. Levy Bros., 117 
P.2d 841, 847, 18 Cal 2d 798. 

89. N.C.—Blue ▼. Aberdeen A W. E. 
R. Co.. 21 S.E. 299, 300, 116 N.C 
955. 

90. N.C.—Blue v. Aberdeen A W. EL 
R. Co., supra. 
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UPHOLSTERY 


UNWILLINGNESS. Although Unwillingness" and 
“resistance" have been distinguished, see 77 C.J.S. 
p 313 note 14, it has been said that resistance is 
evidence of unwillingness, 91 and that there is no 
better evidence. 92 

UNWISE. Acting with or showing lack of wisdom, 
especially of practical wisdom; foolish; injudi¬ 
cious. 93 It has been compared with, or distinguished 
from, “prudent" see 73 C.J.S. p 273 note 33. 

UNWONTED. Not according to wont or custom; 
unusual; uncommon. 94 It is the antithesis of 
“customary” sec 25 C.J.S. p 72 note 66 2, and the 
antonym of “habitual" see 39 C.J.S. p 758 note 72. 

UNWORTHY. As used in common parlance, a 
word of well-defined signification, 95 meaning, in 
general, unbecoming, discreditable, not having suit¬ 
able qualities or value, beneath the character of. 96 
To call one “unworthy” is to impute moral delin¬ 
quency to a degree of unfitness for the work in 
hand. 97 

UNWRITTEN LAW. The term “unwritten law" 
is used m one sense to indicate the common law, and 
in an entirely different sense to denote an assumed 
rule or custom that a measure of immunity shall be 
given to those guilty of certain criminal acts of 
revenge, especially in avenging injury to family 
honor arising from seduction or adultery, as stated 
in 52 C.J.S. p 1029. 

UNWROUGHT. Not wrought; not labored; not 
manufactured; not worked up. 98 The ordinary 
meaning of the word “wrought” is worked up, elab¬ 
orated, worked into shape, labored, manufactured, 
not rough or crude, as stated in the definition 


Wrought, post, also 71 C.J. p 1645 notes 57, 58, and 
“unwrought" means the reverse of these condi¬ 
tions. 99 

UP. As a noun, the word “up" is applied to a form 
of indemnity contract employed on the exchange 
in the sale of wheat for future delivery. 1 

As an adjective, the word “up" is defined as mean¬ 
ing moving, slopmg, or directed upward or in a 
direction arbitrarily regarded as upward. 2 

Up to. A colloquial expression, a slang phrase, 3 
an ambiguous expression which may be either ex¬ 
clusive or inclusive, 4 and may be used as meaning 
“until." 5 

Other phrases employing the word “up" are set 
out in the note. 6 

UPBUILDING. The act or process of building up. 
in any sense. 7 

UPCAST. See Mines and Minerals § 3 h. 

UPHOLSTER. To furnish [rooms, carriages, bed¬ 
steads, chairs, etc.] with hangings, coverings, cush¬ 
ions, etc.; to adorn with furnishings m cloth, velvet, 
silk, etc. 8 

UPHOLSTERER. One who provides hangings, 
coverings, cushions, curtains and the like; one who 
upholsters. 9 

UPHOLSTERY. In one sense, the art or trade of 
using textiles, leather, and the like in making furni¬ 
ture, decorating an interior, etc.; 10 textile decora¬ 
tion of an apartment; 11 and in this sense the term 
covers all textile decorations or hangings of a room 
or apartment. 12 


91. Ohio —State v Schwab, 143 N E 
29. 31. 109 Ohio St 532. 

98. Ohio—State v. Schwab, supra. 

93. New Standard D. 

94. New Standard D. 

95. Tex —M&rrs v Matthews. Civ. 
App. 270 S W. 686. 588. 

96. Tex—Alsup v. State. 238 SW 
667. 669. 91 Tex Cr 224 

97. Tex —Marrs v. Matthew's, Civ. 
App. 270 SW. 686, 588. 

98. TJ.S —U. S v Wells, Fargo ft Co., 
1 CtCust App 158. 162 

99. TJ.S—U. S. v Koesseler ft Has- 
slacher Chemical Co. ( 137 F. 770, 
772, 70 C.C.A. 346. 

1. Contract described !m detail 
Ill—Nash-Wright Co. v. Wright, 156 
Ill App. 243, 257. 

8. New Standard IX 


3. Mo—State v. Flutcher, 66 S.W 
429. 430, 166 Mo 582. 

4. Man —Robertson ▼. Brandes, 11 
Man 264, 268. 

5. Ky — Stark v. Long, 275 S.W. 23. 
24. 210 Ky 68. 

6. Phrases 

(1) "Up to and including;** accord¬ 
ing: to the standard meaning of the 
phrase, an amount cannot be "up 
to and including" another unless it 
reaches that sum—In re Jourdan's 
Estate. 128 N.YS. 728. 729, 70 Misc. 
159 

(2) "Winding up" distinguished 
from "termination" see 86 C.J.S. p 
607 note 31. 

(3) Additional phrases employing 
the word "up" and of which more re¬ 
cent adjudications have not been 
found see 66 C.J. p 63 notes 22-33. 

7. Iowa.—Liggett v. Abbott, 185 N 
W. 569, 570, 192 Iowa 742. 

511 


& US—Alfano ▼. U S, 15 CtCust. 
App 228, 229 

N.Y —Stradar \ Stern Bros., 172 N. 

Y S 482. 483. 184 App Div. 700. 

66 C J. p 63 note 38. 

9. NY —Stradar v Stern Bros., 172 
NYS 482, 483. 184 App.Div. 700 

10. U S —Bing ft Co’s Successors v. 
U S., 3 CtCust.App. 115, 116. 

11. U S —Bing ft Co *s Successors v. 
U. S., supra. 

18. U S —Alfano ft Co. v. U. S, 15 CL 
Cust-App 228, 229. 

Upholstery goods 

As used in the wholesale trade 
throughout the country, and accord¬ 
ing to the ordinary meaning of the 
term, "upholstery goods" signifies all 
textile fabrics of that character used 
for interior household decoration.— 
Bing ft Co.'s Successors v. U. S.. 3 Ct 
CustApp. 115, 116—66 C.J. p 64 note 
49. 



UPHOLSTERY 


In another sense, a general term for all such in¬ 
terior decorations and fittings as are made with 
textiles; furniture covered with textile material, 
and hangings, curtains and the like; 13 goods or ma¬ 
terials used in upholstery; 14 and in this sense the 
term covers all goods and materials used in up¬ 
holstering or covering furniture. 16 

UPKEEP. The act of keeping up, or maintaining; 
maintenance, repair. 16 

UPLAND. Ground elevated above meadows and 
valleys; ground elevated above the meadows and 
intervales which lie on the banks of rivers near the 
sea or between hills; slopes of hills, etc. 17 

Uplands . Those bordering on bodies of waters. 13 

UPON. See 67 C.J.S. p 493 note 29-p 497 note 28. 

UPPER. Used with reference to the story of a 
house, “upper,” according to the dictionary and the 
natural meaning of the word, implies a story above 
the ground floor. 13 

When used to describe a part of a survey of land 
made and plotted upon a map, the word, in the ab¬ 
sence of special circumstances modifying or chang¬ 
ing its meaning, would naturally suggest the north 
part of such survey, seeing that surveys and maps 
are made with reference to the points of the com¬ 
pass. 20 

The word “upper,” in a different sense, is defined 
as meaning that part of a boot or shoe above the sole 
and welt; the upper part of a shoe or boot, com- 
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prising the vamp and quarters. 21 It includes all 
the shoe except the sole. 22 

UPSET. To overturn, overthrow, or capsize; as, 
to upset a carriage. 23 

Injuiy to a motor vehicle caused by the upset 
of the vehicle may be compensable under the terms 
of collision insurance, as discussed in Insurance §§ 
797 d(2), 798 b. 

UPSETTING. Among metal workers, the term em¬ 
ployed to describe a process of shortening and thick¬ 
ening. 24 

URANIUM. See Mines and Minerals § 2. 

URBAN. The word “urban” is derived from the 
Latin “urbanis,” 25 and means of, or belonging to, a 
city or town. 26 The statement is made in the defini¬ 
tion Rural, 77 C.J.S. p 547 note 97, that all territory 
is either rural or urban, and, accordingly, a district 
is urban if it is within the limits of a city, although 
it is subjected to horticultural and agricultural pur¬ 
suits in the same manner as are some parts of rural 
territory. 27 However, it has been indicated that 
property will not always be regarded as urban mere¬ 
ly because it lies within the limits of a city, 28 and a 
locality will be considered to be urban if the houses 
and improvements partake of the character of a 
city or town, and are mainly occupied by persons 
engaged in city pursuits. 23 

The antithesis of “urban” is “rural” as stated in 
77 C.J.S. p 547 note 2. 

URBAN A TAX. City tax. 30 


13. U.S—Bing St Co.'s Successors v. 
U. S., supra. 

14. U.S.—Bing St Co.’s Successors v. 
U. S. v supra. 

15. US.—Alfano St Co. v. U. S., 15 
CLCustApp. 228, 229. 

18. Conn—Central Hanover Bank & 
Trust Co v Nisbet, 188 A. 648, 645, 
121 Conn. 682. 

17. N.S.—Guild v. Dodd, 81 N.S. 198. 
194. 

1& Fla—Martin v. Busch, 112 So. 
274, 285, 93 Fla 635. 

19. Ohio—Rose v. King, 30 N.E. 267, 
268, 49 Ohio St 213, 15 L.R.A. 160. 

90L Tex—Lunn v. Scarborough, 24 
aW. 846, 847, 6 Tex.Civ.App. 15. 

81- U.S.—U. S v. Shokai, 14 CtCust 
App. 392, 396. 

88 . U.a—U. a v. Shokai, supra. 

S3- Wash.—Jack v. Standard Marine 
Ins. Co., limited, of Liverpool, 


England, 205 P.2d 351, 353, 33 
Wash 2d 265, 8 A.L R.2d 1426. 

Phrases 

(1) "Upset bid*’ see 10 C.J.S. p 356 
note 22. 

(2) "Upset price" see Judicial 
Sales 9 8 b, and the index to the title 
Mortgages. 

94. U.S.—Jackson v. Birmingham 
Brass Co., C.C.A.Conn* 79 F. 801, 
803, 26 C.C.A. 196. 

66 C.J. p 64 note 62. 

25. Cal.—City of South Pasadena v. 
City of San Gabriel, 25 P.2d 516, 
618, 134 Cal.App 403. 

The Utla word “urbanis" is de¬ 
rived from "urbs," "urbis,” a city.— 
City of South Pasadena v. City of San 
Gabriel, supra. 

28. CaL—City of South Pasadena v. 

City of San Gabriel, supra. ! 

Del.—Philadelphia, B. St W. R. Co. j 
v. Mayor and Council of Wilming¬ 
ton, 67 A.2d 759. 765, 30 DeLCh. 218. 


Phrases 

(1) "Urban homestead* 9 defined see 
Homesteads | 53. 

(2) Other phrases employing the 
word "urban** and of which more re¬ 
cent adjudications have not been 
found see 66 G.J. p 64 note 66-p 65 
note 76. 

87. Cal—City of South Pasadena v. 
City of San Gabriel. 26 P.2d 516, 
518, 134 Cal.App. 403. 

88 . Pa.—City of Philadelphia v. Bra¬ 
dy. 162 A. 173, 176, 308 Pa. 135- 
City of McKeesport v. Soles, 35 A. 
927, 929, 936, 178 Pa. 868—City of 
Philadelphia v. Brady, 157 A. 694, 
695, 696, 104 Pa.6uper. 79. 

89. Pa.—City of Philadelphia v. Bra¬ 
dy. 162 A. 178, 176, 808 Pa. 135- 
City of McKeesport v. Soles, 35 A. 
927, 929. 930, 178 Pa. 368—City of 
Philadelphia v. Brady, 167 A. 694, 
695, 696, 104 Pa.Super. 79. 

80. Philippine.—Campania General 
de Tobacos v. Manila. 12 Philip¬ 
pine 397, 406. 
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URETHRA. A duct leading out of the bladder to 
empty it; 31 that channel through which the urine 
flows from the bladder to the outside. 32 In a female 
the urethra starts at the vagina and leads to the 
bladder. 33 

URGENT. Characterized by urging or importunity; 
pressing; especially, demanding prompt action or 
attention; imperative; forcible. 34 

URINARY EXTRAVASATION. Medically defined 
to mean a condition due either to trauma, where 
there is a rupture, or tear, or to inflammation, as a 
result of which the urine, or a part thereof, leaves 
the channel provided by nature and burrows into the 
tissues, thereby producing a chemical reaction, with 
following extensive infection. 35 

US. The objective case plural of the personal pro¬ 
noun of the first person; used also as a dative case 
and reflexively. In royal, papal, or editorial use it 
means "me." 36 The word “us,” used in an editorial 
sense, is not indicative in any conclusive way either 
of partnership or employment. 37 

U. S. As the abbreviation of United States see 1 
C.J.S. p 276 note 5. 

USABLE. It has been said that the meaning of the 
word “usable” is so clear that it hardly needs defini¬ 


tion, 38 and it is defined as meaning that can be 
used; 39 that is convenient and practicable for use, 40 
and thus a “usable” object is one which can be 
used. 41 

USAGE. The law by which the signification or 
import of words is fixed and settled, and the shades 
of difference in their meaning is marked and de¬ 
fined. 42 As a mode of dealing or course of conduct, 
the word is defined in Customs and Usages § 1. 

Phrases employing the word and as to which more 
recent adjudications have not been found see 66 
C. J. p 65 notes 95-99. 

USANCE. The common period fixed by the usage 
or custom or habit of dealing between the country 
where a bill is drawn and that where it is payable 
for the payment of bills of exchange. 43 

USE. 

As a noun . The word “use” has been the subject 
of frequent judicial decisions, 44 and it is regarded 
as one of the most comprehensive words in the lan¬ 
guage. 45 It is a broad word which may be em¬ 
ployed in many senses, 46 and it has been said that 
it is not a technical word having a peculiar meaning 
in law, but, rather, a word in common use with a 
plain and ordinary meaning. 47 However, it also 


31. Ill.—Clark v. People. 79 N.E. 941, 
943, 224 Ill 554. 

32. La.—Bergeron v. Department of 
Highways, App., 50 So.2d 337, 346. 

Urinary channel 

La—Johnson v. Tregle, App, 8 So 
2d 765, 756. 

33. Ill—Clark v. People, 79 N.E. 
941, 943. 224 I1L 554. 

34. New Standard D. 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 66 C J. p 65 
notes 79-81. 

35. La.—Johnson v. Tregle, App., 8 
So 2d 755, 767. 

36. New Standard D. 

Phrases employing the word "us" 
and of which more recent adjudica¬ 
tions have not been found see 66 C 
J. p 65 notes 85-89. 

37. N.T.—Smith v. Maine, 260 N.T.S 
409. 419, 145 Mine. 621. 

3& Wis.—Blase! v. Cologne, 250 N 
W. 752, 763. 213 Wis. 48. 

39. La.—Woodley Petroleum Co. v 
Arkansas Louisiana Pipeline Co., 
153 So. 639, 542, 179 La. 136—Dixie 
Pine Products Co. ▼. Dyer, 172 So 
145. 147, 178 Miss. 227. 

Usable value 

(1) In the case of rented premises, 
91C. J.S.—33 


the value of the use of the premises 
to the occupant, as distinct from the 
rental of the premises reserved in 
the lease by the owner to the ten¬ 
ant. 

NY.—Bly v. Edison Electric Ilium. 
Co, 97 N.Y.S. 692, 693, 111 App 
Div. 170—Bates v. Holbrook, 85 
NY.S. 673, 677, 89 App.Div. 548. 

(2) In the case of personal prop¬ 
erty, "usable value" ordinarily means 
the amount for which such property 
could be hired. 

Mont—Hammond v. Thompson, 173 
P. 229, 54 Mont. 609. 

N.Y.—Sellari v. Palermo. 70 N.Y.S.2d 
554, 556, 188 Misc. 1057. 

See Replevin 89 277—291. 

Other phrase 

"Usable right" see 77 C.J.& p 895 
note 43 

40 Miss—Dixie Pine Products Co 
v Dyer. 172 So. 145, 147, 178 Misc. 
227. 

41. Wis.—Bl&zei v. Cologne, 250 N. 
W. 762. 753, 213 Wis. 48. 

42. Tenn —Russell v. Colyar, 4 
Heisk. 154, 158. 

43. Black LD. 

44b S.D.—State ▼. Douglas, 10 N.W. 
2d 489, 494, 70 S.D. 203. 

45b DeL—Corpus Juris died la 
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State v. Crane Hook Oil Storage 
Co.. 18 A.2d 427, 429. 2 Terry 194 
NY—Leggett v. Perkins, 2 NY. 297. 
309 

Ohio.— Corpus JUris quoted in Buell 
v. Indian Refining Co.. 23 N.E.2d 
329, 331, 62 Ohio App 108. 

WVa— Corpus JUris died in Duling 
Bros. Co. v. City of Huntington. 
196 S.E 552. 555. 120 W.Va. 25. 

4a Iowa —Lammars v. Chicago 

Great Western R. Co.. 143 N.W. 
1097. 1100. 162 Iowa 211. 52 LEA., 
N.S., 199. 

Ohio.— Corpus JUris quoted In Buell 
v. Indian Refining Co.. 23 N.E.2d 
329, 331, 62 Ohio App. 108. 
Employed in more than one sense 
Ind —Challis v. Commercial Stand¬ 
ard Ins. Co., 69 N.E 2d 178, 179, 
117 Ind.App. 180. 

Usage, as the wear and tear result¬ 
ing from ordinary use.—Berry-Ko- 
fron Dental Laboratory Co. v. Smith, 
137 S W 2d 462, 454. 845 Mo. 922. 

Tan definitions 

"Webster’s International Diction¬ 
ary gives ten definitions of the word 
•use* as a noun.**—Southern Ry. Co. 
v. City of Richmond, 8 SE2d 271, 
274, 175 Va. 308. 127 A.L.R. 1368. 

47. Mo.—Berry-Kofron Dental Lab¬ 
oratory Co. v. Smith, 137 SW.2d 
452, 454. 455. 456. 346 Mo. 922. 
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has been said that the word has a well-defined legal 
meaning. 48 Like all other words, “use” is to be 
interpreted with some reasonable regard for the con¬ 
nection in which it is employed. 48 

Lexicographers give to the word a primary and 
a secondary meaning. 60 In its primary meaning, 
“use” as a noun may signify the act of employing 
anything, or the state of being employed; 61 the act 
of employing anything, or of applying it to one's 
service; 62 the act of employing; 53 the act of us¬ 


ing; 64 the method or way of using; 66 applying to 
one’s service; 56 the state of being used, employed, 
or applied; 57 employment, 68 as of means or ma¬ 
terial for a purpose; 59 the employment of a thing 
for the accomplishment of a particular purpose; 60 
application; 61 application to an end, particularly a 
good or useful end; 62 conversion to some purpose; 63 
conversion to a purpose, especially a profitable pur¬ 
pose; 64 that enjoyment of property which con¬ 
sists in its employment, occupation, exercise or prac¬ 
tice. 66 


Viul and popular meaning 

Ill—Revz&n v. Nudelman, IS N E 2d 
219. 222. 370 Ill. 180. 

Similarly ip rw wfl 

The word “use" is not technical or 
ambiguous, but is commonly used 
and has a well-established meaning 
—McClmtock v. Smith, 29 N.W 2d 
248. 249, 238 Iowa 964. 

48. Ark—Special School Dist No 5 
v State, 213 S.W. 961, 962, 139 Ark. 
263. 

49. Iowa.— Corpus Juris Quoted in 

McJimsey v City of Des Moines, 
2 N.W.2d 66. 68, 231 Iowa 693— 
Ury v. Modern Woodmen of Ameri¬ 
ca. 127 NW. 665, 666. 149 Iowa 
706. 

6a S.D.—State v. Douglas, 16 NW 
2d 489. 495, 70 S.D 203 
66 C J. p 66 note 7. 

51. Ill.—C. & E Marshall Co. v. 
Ames, 26 N.E.2d 483, 484, 373 Ill. 
381—Revzan v. Nudelman, 18 N E 
2d 219, 222, 370 Ill 180—Bradley 
Supply Co. ▼ Ames, 194 N E 272, 
276, 359 Ill. 162—Mannger v. Bank¬ 
ers Indemnity Ins. Co., 6 NE.2d 

307, 310, 288 Ill.App. 335. 

Ky.— Corpus Juris Quoted in Turner 
v. Smith, 108 S.W 2d 1019, 1021, 
269 Ky. 840, 113 A.L R. 468 
Mo—Smith v. Smith. 220 8W.2d 10, 
12, 359 Mo. 44—Berry-Kofron Den¬ 
tal Laboratory Co. v. Smith, 137 S 
W.2d 452. 454, 455, 456, 345 Mo. 922 
Neb.— Corpus Juris Quoted in Lancas¬ 
ter County Bank v. Marshel, 264 N. 
W 470, 475, 130 Neb. 141. 

NC—State v. Keller, 199 SR 620, 
621, 214 N C. 447. 

N.D—Persellin v State Auto. Ins. 
Ass’n, 32 N.W.2d 644. 647. 75 N.D. 
716. 

Ohio.— Corpus Juris Quoted in Buell 
v. Indian Refining Co, 23 N.E.2d 
329, 331, 62 Ohio App. 108. 

S.D —State v Douglas, 16 N.W.2d 
489, 495, 70 S.D. 203. 

66 C J. p 66 note 8. 

first, primary, and popular defini¬ 
tion 

Va —Southern Ry. Co. v. City of 
Richmond, 8 S.E 2d 271, 274, 175 Va. 

308, 127 A L R 1368. 

Act of employing anything 

U.S.—Samuels v. American Automo¬ 


bile Ins. Co.. C.C.A.Okl., 150 F.2d 
221, 223. 

52. Ky.— Corpus Juris Quoted in 

Turner v. Smith. 108 S W 2d 1019, 
1021, 269 Ky 840, 113 A L R. 468 
Neb —Corpus Juris Quoted in Lancas¬ 
ter County Bank v Marshel, 264 
N.W. 470, 475, 130 Neb. 141 
Ohio— Corpus Juris Quoted in Buell 
v Indian Refining Co., 23 N E 2d 
329, 331, 62 Ohio App. 108. 

66 C.J. p 66 note 9. 

53. US —Fay v. U. S., C.C.A Mass . 
204 F 559, 562. 

Del— Corpus Juris cited in State v 
Crane Hook Oil Storage Co., 18 A.2d 
427, 429. 2 Terry 194 
Ky— Corpus Juris Quoted in Turner 
v. Smith. 108 S W 2d 1019, 1021, 
269 Ky. 840, 113 ALR 468 
Act of employment 
Tex.—Panhandle Gravel Co v Wil¬ 
son, Civ.App., 248 S W 2d 779, 782 

54. Ky.—Corpus Juris Quoted in 
Turner v. Smith, 108 S W 2d 1019, 
1021, 269 Ky 840. 113 ALR 468 

Tenn.—Nashville, C. & St L Ry. v 
Nants, 65 SW.2d 189, 191, 167 

Tenn. 1. 

Va.—Southern Ry. Co v City of 
Richmond. 8 S E 2d 271, 274. 275, 
175 Va. 308. 127 A.L R. 1368. 

66 C.J p 66 note 11. 

55. N.C—State v. Keller, 199 SE 

620, 621, 214 NC. 447. 

56. Del — Corpus Juris cited in 

State y. Crane Hook Oil Storage 
Co., 18 A.2d 427. 429. 2 Terry 194. 
Ind—Independent Torpedo Co v. J. 
E Clark Oil Co. 95 N.E 592, 593, 
48 Ind App. 124. 

Ky.— Corpus Juris Quoted in Turner 
v. Smith, 108 S W.2d 1019, 1021, 269 
Ky. 840, 113 A.L R. 468. 

57. Ky.— Corpus Juris Quoted in 

Turner v Smith, 108 S W 2d 1019, 
1021, 269 Ky. 840. 113 ALR. 468. 
Neb — Corpus Juris quoted in Lancas¬ 
ter County Bank y. Marshel, 264 
N.W. 470, 476, 130 Neb. 141. 

66 C.J. p 66 note 13. 

68. Mo.—Smith v. Smith, 220 S.W.2d 
10, 12, 359 Mo. 44—Berry-Kofron 
Dental Laboratory Co. v. Smith, 
137 S.W 2d 452, 454, 345 Mo. 922. 
N.C.—State v. Keller, 199 S.E. 620, 

621, 214 N.G. 447. 
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N.D—Persellin v. State Auto. Ins 
Ass’n, 32 N.W.2d 644. 647, 75 ND 
716. 

SD—State v. Douglas. 16 NW.2d 
489, 495, 70 S D. 203. 

Tenn—Nashville. C & St L. Ry. v. 
Nants. 65 SW2d 189, 191, 167 
Tenn 1. 

Va —Southern Ry Co v. City of 
Richmond. 8 S E 2d 271, 274, 175 
Va 308, 127 A L R 1368. 

66 C J p 66 note 14 

59. N Y —People v Sommer. 106 N. 
YS. 190, 192. 55 Mi*c 55. 21 NY 
Cr 349 

Tenn—Nashville, C & St. L Ry v 
Nants. 65 S W 2d 189, 191, 167 
Tenn 1 

Va—Southern Ry Co v. City of 
Richmond. 8 S E 2d 271, 274, 175 
Va 308, 127 A L R 1368 

60. Okl —William M Graham Oil A 
Gas Co v Oil Well Supply Co., 
264 P 691. 598. 128 Okl. 201. 

61. Mo—Smith v Smith. 220 S.W. 
2d 10. 12. 359 Mo 44—Berry-Kofron 
Denial Laboratory Co v Smith, 137 
S W 2d 432 431 345 Mo 922 

NC—State v Keller. 199 S.E 620, 
621, 214 NC 447. 

ND—Persellin \ State Auto Ins 
Ass'n. 32 N W 2d 644, 647. 76 N.D 
716. 

S D —State v. Douglas, 16 N W 2d 
489. 495. 70 SD 203 

Va—Southern R> Co v. City of 
Richmond. 8 S E 2d 271, 274. 175 
Va. 308, 127 ALR 1368 

66 C.J. p 66 note 17. 

62. N Y —People v Sommer, 106 N 
Y.S 190, 192, 55 Mlsc. 55, 21 N Y 
Cr. 349. 

Tenn.—Nashville, C & St. L. Ry. v. 
Nants. 65 S.W.2d 189, 191, 167 
Tenn 1. 

Va —Southern Ry Co. v. City of 
Richmond. 8 S E 2d 271, 274. 175 
Va 308, 127 ALR 1368 

63. Mich—In re Moor's Estate, 128 
N.W. 198, 199, 163 Mich. 353. 

66 C J. p 66 note 19. 

64. Or.—Smith v. Cameron, 210 P. 
716, 720, 106 Or. 1. 27 AL.R 510 

S.D.—State v. Douglas, 16 N.W. 2d 
489. 496, 70 S.D. 203. 

65. Ark.—St. Louls-San Francisco 
Ry. Co. v. Travis Insulation Co, 
223 SW.2d 765, 767, 215 Ark. 568. 
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In its secondary meaning, “use” as a noun may 
be employed as signifying that property of a thing 
which renders it suitable for a purpose; 66 adapt¬ 
ability to the attainment of an end, availability, 
serviceableness, or service; 67 productive of benefit, 
usefulness, utility, or advantage; 68 benefit; 69 prof¬ 
it; 70 convenience, help, or profit; 71 and is further 
defined as meaning purpose served, a purpose, ob¬ 
ject, or end of useful or advantageous nature. 72 In 
its secondary sense “use” has also been defined as 
position. 73 

The word “use” is sometimes defined as meaning 
a continued or repeated practice, 74 the habitual 
practice or employment; 75 the fact of being used 
or employed habitually; 76 and, as so defined, has 
reference to the habitual or permanent employment 
of the means to the accomplishment of a purpose. 77 
In this sense the word “use” is frequently employed 
to mean long-continued possession and employment 
of a thing to the purpose for which it is adapted, as 


distinguished from a possession and employment 
which is merely temporary or occasional, 78 and in 
this same sense the word “use” implies the doing 
of something customarily or habitually, or m a kin g 
a practice of doing a certain act; 79 and so imports 
not an isolated act, 80 but some measure, even though 
bnef, of continuity and permanence. 81 On the other 
hand, it has been held that “use” is often employed 
without reference to a fixed habit. 83 

As a general rule, the “use” of a thing does not 
mean the thing itself, 83 but means that the user is 
to enjoy, hold, occupy, or have in some manner the 
benefit thereof; 84 and in this sense “use” is the 
nght to enjoy, hold, or occupy, and have the fruits. 85 
Thus, if the thing to be used is in the form or shape 
of real estate, the use thereof is its occupancy or 
cultivation, etc., or the rent which can be obtained 
for its use. 86 If the thing to be used is money or 
its equivalent, generally speaking, its “use” is the 
interest which it will earn. 87 


Mo —Jackson v. Sewell, App, 284 S 
W 197, 198. 

68. SD—State v Douglas, 16 NW 
2d 489. 495. 70 S D. 203. 

66 C J p 67 note 22 

67. S D —State v. Douglas, supra. 

66 C J p 67 note 23. 

68. S D —State v. Douglas, supra. 

66 C J p 67 note 24. 

Om of most common waning! 

Conn—CM m stead v Camp, 33 Conn. 

532. 546. 89 Am D 221 
S D —State v Douglas, 16 N.W.2d 
489. 494, 70 S D. 203. 

69. Iowa—McClintock v. Smith, 29 
N W.2d 248. 249, 238 Iowa 964. 

Honing at law 

The word “use” at law may mean 
service or benefit —Corpus Juris cited 
la Duling Bros Co v. City of Hunt¬ 
ington. 196 SE. 562, 655. 120 W.Va. 
25—66 C J p 66 note 9-p 67 note 25. 
Benefit or advantage 
Del—E I. Du Pont De Nemours v 
Clark, 86 A.2d 721, 723. 32 Del Ch. 
313. 

70. Iowa.—McClintock v. Smith, 29 
KW.2d 248, 249, 238 Iowa 964. 

71. S.D.—State v. Douglas, 16 NW. 
2d 489. 494, 70 S.D. 203. 

66 C. J p 67 note 25. 

72. US.—American Automobile Ins 
Co. v. Taylor. D.C.IU., 52 F.Supp. 
601. 602. 

Ohio.—Brown v. Kennedy, App., 49 N. 
E 2d 417, 419. 

•‘This implies that the person re¬ 
ceives a benefit from the employ¬ 
ment of the factor involved. It is 
this benefit, purpose, or end which 
defines the use. I use a chisel to 
chip out a piece of wood. The remov¬ 
al of the wood is the use to which I 


I put the tool I use a book, for the 
purpose of transmitting the thought 

| of the author to my brain It is used 
as a vehicle for thoughts or ideas 

II use a pen or pencil to draw a sketch 
[ or write a letter The pen or pencil 

is thus an instrument by which I re¬ 
ceive the benefit of having the dia¬ 
gram or thought in my brain im¬ 
pressed upon the paper. I employ 
an automobile for the purpose of 
transportation. I use it for the pur¬ 
pose of going from here to there. It 
is immaterial as far as this use, this 
benefit, this purpose, this end is con¬ 
cerned, whether m so acquiring this 
benefit, I actually operate the driv¬ 
ing mechanism of the vehicle or em¬ 
ploy another to do it ” 

U.S—American Automobile Ins. Co. 
v Taylor, D.C.I11., 52 F.Supp 601, 
602. 

Ohio—Brown v. Kennedy, App., 49 N. 
E 2d 417, 419. 

73. US—Fay v. U. S., CC.A.Masa., 
204 F. 559, 563. 

74* Ohio—Linton v. City of Colum¬ 
bus, 29 Ohio CirCt. 390. 

75. Tex —Panhandle Gravel Co. ▼. 
Wilson. Civ App., 248 S.W.2d 779, 
782 

76. Mo.—Berry-Kofron Dental Lab¬ 
oratory Co. ▼. Smith, 137 S.W.2d 
452. 454, 345 Mo. 922. 

77. Iowa —Beggs v. Duling, 70 N.W. 
732, 734. 102 Iowa 13. 

66 C.J p 67 note 36. 

78. Ill —Material Service Corpora¬ 
tion v. McKibbin, 43 N E 2d 939, 
946, 380 111. 226—C. 4b E. Marshall 
Co. v. Ames, 26 N.R2d 483, 484, 
373 Ill. 881—P. H. M&llen Co. v. De¬ 
partment of Finance, 25 N.E 2d 43, 
44, 372 I1L 598—American Optical 
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Co. v. Nudelman, 19 N.E 2d 582. 
583, 370 Ill 627—Revzan v. Nudel¬ 
man. 18 N E 2d 219, 222, 870 Ill. 
180—Bradley Supply Co. v. Ames, 
194 N.E 272, 276, 359 Ill. 162 
Mo —Berry-Kofron Dental Labora¬ 
tory Co. v. Smith, 137 S.W.2d 452, 
455, 345 Mo. 922. 

79. NY.—Shaft's Estate v. Stein, 14 
N Y.S.2d 117, 118, 171 Misc. 376. 

80. N Y.—Shaft's Estate v. Stein, su¬ 
pra. 

81. N.Y.—Shaft's Estate v. Stein, su¬ 
pra 

82. Iowa—Ury v. Modern Woodmen 
of America, 127 N.W. 665, 666, 149 
Iowa 706. 

66 C.J. p 67 note 37. 

83. Mo.—Smith v. Smith, 220 S.W. 
2d 10. 12, 359 Mo 44. 

Okl—McAllister v. Long, 246 P.2d 
352. 354, 206 Okl. 623. 

66 C.J. p 67 note 27. 
aimiif iy ^ xprsseed 

Giving the use of a thing does not 
give the thing itself, but it implies 
that the thing is to be held and em¬ 
ployed for the benefit or enjoyment 
of the beneficiary.—In re Holmes’ 
Estate, 289 N.W. 638, 640, 233 Wis. 
274. 

84. Okl—McAllister v. Long. 246 
P.2d 352, 364. 206 OkL 623. 

66 C.J. p 67 note 27. 

85. Pa.—City of Philadelphia ▼. 
Merchant 4b Evans Co., 145 A. 706, 
707, 296 Pa. 126. 

88. Okl.—McAllister v. Long, 246 P. 

2d 362, 364. 206 OkL 623. 

66 C.J. p 67 note 27 [a] (1). 

87. Old.—McAllister v. Long; supra 
66 OJ. p 67 note 27 (a] (2). 
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The privilege of use, or, in other words, the 
potentiality of using involved in ownership, is 
purely passive or subjective; 88 “use,” in its primary 
signification, although it arises from ownership, is 
active, objective, that is, it is the outward and 
distinct exercise of a right which ownership confers, 
but which would not necessarily be exerted by the 
mere fact of ownership. 88 The exercise of any right 
of ownership over property is a use of it, 80 but the 
right to use is only an incident of ownership, and 
does not necessarily imply ownership. 81 The word 
"use” is sometimes employed in the sense of putting 
to service, 82 but “use” is not necessarily limited to 
actual service, and may be applicable to possession 
with the right to use. 88 However, mere possession 
of a thing does not establish its use. 84 

The word "use” is frequently employed to mean 
a trust, 85 and is defined in this sense by Lord Coke 
as a confidence reposed in some other, not issuing 
out of the land, but as a thing collateral, annexed in 
privity to the estate of the land, and to the person 
touching the land, for which cestui que use has no 
remedy but by subpoena in chancery. 86 In this sense 
a "use” is where a man has anything to the use of 
another, upon confidence that the other shall take 
the profits; he who has the profits has the use. 87 
The term is also defined as meaning a right in one 
person to have the use or profits or beneficial inter¬ 
est of land, and another person to have the right; 
that is, to be the legal or formal possessor or ten¬ 
ant of it. 88 

The history of the English uses, and the develop¬ 
ment of the use into what is now known as a trust, 
are treated in Trusts § 8. j 


Various kinds of uses are recognized in the law, 
such as the charitable use defined in Charities § 1 d; 
the contingent use defined in Estates § 120 f; the 
executed use defined in 33 C.J.S. p 120 note 34; 
the executory use defined in 34 C.J.S. p 1377 note 4; 
the official use defined in 67 C.J.S. p 486 note 9; 
the passive use defined in 70 C.J.S. p 565 note 1; 
the resulting use defined in 77 C.J.S. p 327 note 
83; and the secondary use defined in 79 C.J.S. p 
934 note 90. 

The shifting use is defined in Estates § 120 d, and 
treated in the C.J.S. titles Deeds § 113, and Wills § 
919, also 69 C.J. p 589 notes 18-22. 

The springing use is defined in Estates § 120 c, and 
treated in Curtesy § 11 e, Deeds § 113, and Perpetui¬ 
ties § 13 a. 

For other references to the treatment throughout 
this work of the various kinds of uses consult the 
Descriptive-Word Index. 

"Use” is the ancient definition for every form of 
beneficial or equitable ownership 99 and there is no 
more all-embracing term for any estate which is 
less than legal. 1 

In its more general and popular acceptation, as 
distinguished from its strictly legal and technical 
meaning, "use” refers to a temporary occupancy of 
land, rather than to an estate in it, coupled with the 
power of alienation; 2 the word is not, ordinarily, 
selected to convey a permanent interest in land, nor 
is such its natural import or meaning. 3 However, 
where a grantor employs the word "use” as indicat¬ 
ing complete dominion, the word has been held suffi¬ 
cient to transfer a fee, as stated in Deeds § 109 a. 


88. U.S.—Billing* ▼. U. S.. N.T.. 34 
S.Ct. 421, 424. 232 U.S. 261, 68 I* 
Ed. 696. 

66 C.J. p 67 note 81. 

89. U.S.—Billing* v. U. 8„ supra. 

90. Del—State v. Crane Hook OH 
Storage Co., 18 A.2d 427. 429, 2 
Terry 194. 

91. Neb.—Lancaster County Bank v. 
Marshel. 264 N.W. 470, 475, 130 
Neb. 141. 

Tex.—Corpus Juris cited la Seaboalt 
v. Vandaveer, Civ.App„ 231 S.W.2d 
665, 667. 

66 C.J. p 67 note 82. 

Bight to use property as an Incident 
to the ownership of property see 
Property 8 13 b (2). 

9ft Ind.—Challis v. Commercial 
Standard Ins. Co., 69 N.E.2d 178, 
179, 117 Ind.App. 180. 

93. Ind.—Independent Torpedo Co. 
v. J, XL Clark Oil Co, 95 N.BL 692, 
698, 48 Ind-App. 124. 

66 OJ. 9 67 note 88. 


94. N.T.—People v. Sommer, 106 N 
T.S. 190, 191, 65 Misc. 55. 

95. S.D—State v. Douglas, 16 N. 
W.2d 489, 494, 70 S.D. 203. 

Trust of real estate 
Iowa.—McClintock v. Smith, 29 N.W. 
2d 248, 249, 238 Iowa 964. 

93 N.T—Farmers* L. 6 T, Co. V. 
Carroll, 6 Barb. 618, 643. 

Similarly expressed 
A use is not an incorporeal heredit¬ 
ament. A use Is said to be neither 
Jus in re nor ad rem, neither right, 
title nor Interest in law, but a species 
of property unknown to the common 
law, and owing its existence to the 
equitable jurisdiction of chancery, 
resting upon confidence in the person 
and privity of estate; a thing col¬ 
lateral to the land, and only annexed 
to a particular estate in it, not to 
the mere possession; so that when 
the estate to which the use Is annex¬ 
ed is destroyed, the ns# itself la de¬ 
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stroyed, as by disseizin, or the entry 
of tenant by the curtesy or in dower. 
It was rather a hold upon the con¬ 
science of the feoffee to uses, than 
a lien upon, or Interest In, the land; 
and the principle upon which it was 
founded was that the feoffee was 
bound in conscience to follow the di¬ 
rection of the feoffor.—McCartee v. 
Orphan Asylum Soc., 9 Cow., N.T., 
437, 518, 18 Am.D. 516. 

97. Ind.—Allen v. McGee, 62 N.B. 
1002, 1003, 168 Ind. 465. 

93 N.T.—Cuyler v. Bradt, 2 Caines, 
Cas. 826. 332. 

93 N.T—In re Scharmann, 118 N. 
T.S. 687, 688, 68 Misc. 640, 7 Mills 
Surr. 230. 

1. N.T.—In re Scharmann, supra. 

& Mass.—Fay v. Fay, 1 Cush. 98, 
104. 

3 Mass.—Fay v. Fay. supra. 

66 OJ. p 68 note 42. 
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Relative to personal pro p erty, “use,” In its ordi¬ 
nary meaning, does not import any power of disposi¬ 
tion, but the contrary; only the right to use and 
enjoy the benefit of the eorpus is implied by the 
word. 4 Relative to a transfer of both realty and 
personalty, “use” has been held not to pass title 5 
or to confer the absolute power of alienation. 6 

“Use,” it has been said, ordinarily is employed 
when the owner contracts to give another person 
under him a right to occupy as a licensee. 7 

Under civil law, a “use” is the right which a per¬ 
son has to use or enjoy the property of another ac¬ 
cording to his necessities. 8 

“Use,” as part of the unwritten law of Spain, has 
been defined to be that which has arisen from those 
things which a man says and does, and is of long 
continuance, and without interruption. 9 

The noun “use” has been held to be synonymous 
with “benefit” see 10 C.J.S. p 339 note 35.1, and 
“employment” see 30 C.J.S. p 234 note 69, and prac¬ 
tically synonymous with “enjoyment” see 30 C.J.S. 
p 255 note 78. 

As a verb . The verb “use” has several mean¬ 
ings, 10 and, while it has been characterized as a very 
indefinite term, 11 it has been said to have a definite, 


fixed, and well-understood meaning, 12 and a legal 
significance. 13 It is an active, 14 transitive 15 verb, 
and it may be employed in a passive form, 16 and it 
must be construed with reference to the context in 
which it appears. 17 

It has been said that the verb “to use” has two 
meanings recognized by all lexicographers and un¬ 
consciously differentiated in common speech. 18 In 
some instances the word is defined as meaning to 
employ as stated infra p 518 note 34, and in this 
sense the word may refer to a single isolated in¬ 
stance of use. 19 In other instances the word is de¬ 
fined as meaning to practice customarily, as stated 
infra p 519 note 52, implying habitual action or 
some degree of continuity or permanence, 20 and in 
this sense a single instance or insignificant occur¬ 
rence does not constitute “use.” 21 

The verb “use,” being defined as meaning to em¬ 
ploy for the attainment of some purpose or end, to 
avail one's self of, as set out infra p 518 notes 36,37, 
may refer to a temporary use, 22 and in a narrow and 
restricted sense, means a use which is merely transi¬ 
tory and without result or effect upon the thing em¬ 
ployed. 23 In this sense the word “use” does not 
import any power of disposition of the corpus, the 
jus disponendi of the thing used; 24 in fact, its 


4b Va—Bristow v. Bristow, 120 S E. 
859. 860. 138 Va 67—Hurt v. Hurt, 
93 SB. 672, 674. 121 Va. 413. 

0. NT.—In re Metcalf. 27 NTS 
879. 880. 6 Misc 524. 1 Gibb Surr 

16. 

66 C.J. p 69 note 45. 

•L Ind—Goudie v Johnston, 10 N. 

XL 296. 297. 109 Ind 427. 

66 C.J. p 69 note 46. 

7. Mass—Roberts v Lynn Ice Co, 
71 NE 523. 524, 187 Mass 402 

8. Cal.—Mulford v. Le Franc, 26 
Cal. 88, 102. 

66 C.J. p 69 note 48. 

9. U.S.—Strother v. Lucas. Mo., 12 
Pet. 410. 445. 9 LEd. 1137. 

10. Mo.—Smith v. Smith. 220 S.W. 
2d 10. 12, 18. 359 Mo. 44. 

11m Mass.—Bill v. Stewart 81 N.B. 

886, 387, 156 Mass. 508. 

Of wide slgnlfloatlom 

Eng.—British Motor Syndicate v. 

Taylor. 1900. 1 Ch. 577. 583. 

18. Cal.—Cypress Lawn Cemetery 
Ass's v. City and County of San 
Francisco. App., 284 P. 506. 507. 
18. Mo.—Atlantic Nat. Bank of 
Jacksonville. Fla, v. St. Louis Un¬ 
ion Trust Co., 211 S.W.2d t 6, 257 
Mo. 770. 

lav lexicographer* define the word 
"use" in substantially the same com¬ 
prehensive language that is used by 
the general dictionaries.—Miller v. 


Franklin County. 195 S.W 2d 315. 318. 
302 Ky. 652. 

14^ U.S.—Buck waiter v Commis¬ 
sioner of Internal Revenue. 61 F. 
2d 571. 572 
66 C J. p 72 note 73. 

15. Mass.—Carr v. Riley. 84 N.E 
426. 427. 198 Mass. 70. 

66 C.J. p 74 note 36. 

18. Mass.—Carr v. Riley. 84 N.E. 
426. 427. 198 Mass 70. 

17. Ga.—Corpus Juris cited In 
Comer v Citizens & Southern Nat. 
Bank. 186 S.B. 77. 82. 182 Ga. 1. 

Mo—Smith v. Smith, 220 S.W.2d 10, 
12. 359 Mo. 44. 

N.J—Cronan v. Travelers Indemnity 
Co., 18 A.2d 13. 14. 126 N.J.Law 
56. 

ND—State v. Stockwell, 134 N.W. 
767, 772. 23 ND. 701. 

18. Colo—Murphy v. Traynor, 135 
P.2d 230. 232, 110 Colo. 466, 145 
A.L R. 1059. 

Me —State v. Gastonguay, 105 A. 402, 
403, 118 Me 31. 

Wash—Smith v. Northern Pac. R. 
Co., 110 P.2d 861, 854, 7 Wash.2d 
662. 

•‘But the verb •use* Is not always 
treated in apposition or In correla¬ 
tion of the noun 'use* as the noun is 
used to express its primary mean¬ 
ing '‘—Smith v. Smith, 220 S.W.2d 
10. 12. 359 Mo. 44. 

19. Colo.—Murphy v. Traynor, 135 
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P 2d 230. 232, 110 Colo. 466. 148 
ALR 1059 

Me—State v Gastonguay, 105 A. 402, 
403. 118 Me. 31. 

Wash —Smith v Northern Pac R. 
Co, 110 P.2d 851. 864. 7 Wash.2d 
652 

66 C J. p 72 note 88. 

ML Ala.—Ex parte Smith, 102 Sol 
122, 125. 212 Ala. 262. 

66 C.J. p 72 note 88. 

Similarly expressed 

The verb “to use’* naturally sug¬ 
gests the idea of employment on 
more than a single occasion, and im¬ 
plies the customary or habitual rath¬ 
er than the accidental or the tem¬ 
porary.—Bouchard v. Dirlgo Mut. 
Fire Ins. Co., 92 A. 899, 900, 113 Me. 
17, L.R.A.1915D 187. 

SL Minn.—W. R. Stephens Co. v. 
Haveland, 53 N.W.2d 220, 224, 286 
Minn. 430. 

88. N.T.—Brown v. McKee, 1 H.Y. 

City Ct. 320. 335. 

66 C.J. p 72 note 87. 

88. N.D.—State v. Stockwell. 134 N. 

W. 767, 784, 23 N.D. 70. 

84. Va.—Roller ▼. Shaver. 17 S.B. 
2d 419. 423, 178 Va. 467—Taylor v. 
Taylor, 11 S.XL2d 587. 500. 176 Va 
413. 

66 C.J. p 68 note 44. 

Word “use,” standing alone Indi¬ 
cates a use without impairment of 
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meaning denotes the contrary. 16 Thus, it has been 
said that only the right to use and enjoy the benefit 
of the corpus is implied by the word “use,” 26 and 
that the word clearly does not, in its ordinary ac¬ 
ceptance, import the power to dissipate, destroy, or 
consume. 27 In this sense “to use” does not mean to 
destroy, 28 and cannot be construed to mean to dis¬ 
pose of. 29 So it has been said that the donation 
of the “use” of a thing, realty or personalty, for life, 
does not confer upon the life tenant the right to con¬ 
sume or expend the thing itself; or as otherwise ex¬ 
pressed, such a donation, in itself, does not import 
the intention of the donor that the donee life tenant 
may anticipate or encroach upon the corpus of the 
gift. 3 ® However, in a more comprehensive sense, 


the word “use” may imply employment to the extent 
of a complete appropriation, expenditure, or con¬ 
sumption of the thing employed, 31 meaning a per¬ 
manent use, 32 and in this sense the word “use” is 
defined as meaning to consume, use up, exhaust, as 
set out infra p 519 notes 54-56, so that with respect 
to both real and personal property, the power to 
use the principal means the power to consume, and 
the power to consume real estate necessarily includes 
the power to convey. 33 

The verb “to use” is variously defined as meaning 
to employ; 34 to employ for any purpose; 36 to em¬ 
ploy for the attainment of some purpose or end; 36 
to avail one's self of; 37 to convert to one's serv- 


corpus.—Mead v. Welch, C.C.ACal. f 
96 F 2d 617, 619. 

SB. Va.—Roller v. Shaver, 17 S E 2d 
419. 423, 178 Va. 467—Taylor v. 
Taylor, 11 S E 2d 687, 690, 176 Va. 
413. 

66 C.J. p 68 note 44. 

US. Va.—Roller v. Shaver, 17 S.E 2d 
419, 423, 178 Va 467—Taylor v 
Taylor, 11 S E 2d 687, 690, 176 Va. 
413. 

66 C.J. p 68 note 44. 

ar. Mich.—In re Moor's Estate, 126 
N.W. 198, 199, 200. 163 Mich. 353 

aa. Colo.—Barker v. Mintz, 216 P. 
634, 636. 73 Colo 262. 

89. Okl.—McAllister v. Long, 246 P. 
2d 362. 364, 206 Okl 623. 

Vo broad power of disposition 

The verb “use,” standing alone, 
does not imply a particular broad 
power of disposition—Comer v. Citi¬ 
zens A Southern Mat Bank, 186 S E 
77. 82. 182 Ga. 1. 

30. Mo.—Smith v. Smith, 220 S.W.2d 
10. 12. 369 Mo. 44. 

81. ND—State v. Stockwell, 134 M. 
W. 767, 786, 23 N.D. 70. 

66 C J. p 73 note 90. 

Use in any form or manner 

The employment of the verb “use,” 
when not modified by words restrict¬ 
ing such use to a particular purpose, 
includes its use in any form or in 
any manner.—Atlantic Mat. Bank of 
Jacksonville, Fla., v. St. Liouis Union 
Trust Co.. 211 S W 2d 2. 6 . 357 Mo. 
770. 

As applied to land 

The word “use” may be employed 
as a comprehensive word to express 
all of the purposes to which land can 
be put. and to indicate complete do¬ 
minion over the land.—Blauvelt v. 
Passaic Water Co., 72 A. 1091, 1093, 
76 MJT.Eq. 351. 

82. M.Y.—Brown v # McKee, 2 N.Y. 
City CL 320, 335. 

66 GJ. p 72 note 67. 


33. Mo —Atlantic Nat. Bank of 
Jacksonville, Fla., v. St Louis Un¬ 
ion Trust Co., 211 S.W.2d 2, 6, 357 
Mo. 770 

Pa.—Kennedy v. Pittsburg & L E R 
Co., 65 A. 1102, 1103, 216 Pa. 675. 

34. US —Swalley v. Addressograph- 
Multigraph Corp, C.C.A.IU., 158 F. 
2d 51. 54. 

Colo—Murphy v Traynor, 135 P.2d 
230, 232, 110 Colo. 466, 145 A.L R. 
1059. 

Ill—C A E. Marshall Co. v. Ames, 
26 ME 2d 483. 484, 373 Ill 381— 
Revzan v. Nudelman. 18 N E 2d 
219, 222, 370 Ill 180—Bradley Sup¬ 
ply Co. v Ames, 194 N E 272, 276, 
359 Ill 162—Mannger v. Bankers 
Indemnity Ins. Co. 6 N E 2d 307, 
311, 288 Ill App 335. 

Kan —Bridgeport Mach Co. v. Mc- 
Knab, 18 P 2d 186, 187, 136 Kan. 
781. 

Ky—Miller v Franklin County, 195 
S W 2d 315, 318, 302 Ky. 652—Hop¬ 
kins v. Howard's Ex'x, 99 S.W.2d 
810, 812, 266 Ky. 685. 

Mo—Smith v. Smith, 220 S.W.2d 10. 
12. 359 Mo. 44. 

S.D.—State v. Douglas. 16 M.W.2d 
489, 494, 70 S D. 203. 

Tex—Panhandle Gravel Co. v. Wil¬ 
son, Civ App., 248 S.W.2d 779, 782. 

Wash.—Smith v. Northern Pac. R. 
Co., 110 P.2d 851, 854. 7 Wash 2d 
652. 

Wyo.—Stanolind Oil A Gas Co. v. 
Bunce, 62 P 2d 1297. 1307, 51 Wyo. 
1 . 

66 C.J p 72 note 76. 

As to use a plow, chair, or book 

Ky.—Hopkins v. Howard’s Ex’x, 99 

j S.W.2d 810, 812, 266 Ky. 685. 

Tex.—Panhandle Gravel Co v. Wil¬ 
son, Civ.App„ 248 S.W.2d 779, 782. 

As to use a plow 

Mo.—Smith v. Smith, 220 S.W.2d 10. 
12. 359 Mo. 44. 

More frequent nee 
The word “use” is more frequent- 
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ly used as meaning ”to employ” than 
it Is as meaning “to expend ”—State 
Savings A Loan Ass'n v. Bryant, 81 
P 2d 116, 126, 159 Or. 601. 

Use for purpose intended 

“In ordinary parlance to use an 
article is to utilize or employ it for 
the purpose for which it was intend¬ 
ed. For instance, to use & plow is to 
cultivate the ground with the plow. 
To use a wagon is to haul with the 
wagon or drive it for the purposes 
for which a wagon is ordinarily used 
To use a refrigerator is to place it in 
one’s home to preserve food and kin¬ 
dred articles.”—Bowles v. Madl, D.C. 
Kan , 60 FSupp. 152, 153. 

35. Mo —Atlantic Nat. Bank of 
Jacksonville, Fla, v St. Louis Un¬ 
ion Trust Co, 211 S.W 2d 2. 6, 357 
Mo 770. 

66 C.J. p 72 note 77. 

Similarly defined 

“Use” means to employ for certain 
end or purpose —First Federal Sav A 
Loan Ass'n v. Williams, Ohio App, 
91 M E.2d 34, 26. 

36. Cal.—Cypress Lawn Cemetery 
Ass'n v. City and County of San 
Francisco, App. 284 P. 506, 507. 

66 C.J. p 72 note 79. 

To employ for some purpose.— 
Samuels v. American Automobile Ine. 
Co., C.C A.Okl., 150 F.2d 221, 223 

37. Ky—Miller v. Franklin County, 
195 S.W.2d 316. 318, 302 Ky. 652— 
Hopkins v. Howard’s Ex'x, 99 S. 
W 2d 810, 812, 266 Ky. 685. 

Mo.—Atlantic Nat Bank of Jackson¬ 
ville, Fla., v. St. Louie Union Trust 
Co., 211 S.W.2d 2, 6, 357 Mo 770 
S.D.—State v. Douglas, 16 N.W.2d 
489, 494, 70 S.D. 203. 

Tex. —Panhandle Gravel Co. v. Wil¬ 
son, Civ.App., 248 S.W.2d 779, 782. 
Wyo—Stanolind Oil A Gas Co. v. 
Bunce, 62 P.2d 1297. 1307, 51 Wyo. 
1. 

66 OJ. p 72 note 89. 
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ice;** to put to one’s use or benefit;** to employ 
for the accomplishment of a purpose; 40 to derive 
service from; 41 to use so as to derive service there¬ 
from; 42 to put into service or make use of; 43 to 
put to a purpose; 44 to turn to account. 46 "To use” 
has also been defined as to hold, occupy, enjoy, or 
take the benefit of. 46 

The word "use” is further defined as meaning to 
put into operation; 47 to cause to function; 48 
to make use of, 49 especially habitually or customari¬ 
ly for a regular custom; 60 and, expressing this lat¬ 
ter shade of meaning, "use” is defined as to practice 
or make a practice of; 61 to practice customarily or 


(in the case of a place or thing) to be the subject 
of customary practice, employment! or occupation; 5 * 
to accustom, to habituate. 5 * 

It has been stated supra p 518 note 31 that the 
word "use,” in a more comprehensive sense, may 
imply employment to the extent of a complete ap¬ 
propriation, expenditure, or consumption of the 
thing employed, and in this sense "use” is defined 
as meaning to consume; 54 to use up; 55 to ex¬ 
haust; 56 to disburse; 57 to expend; 5 * to consume or 
exhaust by using, to leave nothing of; 59 to leave no 
capacity of force or use in. 60 


38. Ill—-C. ft E Marshall Co v 
Ames. 26 N E 2d 483. 484. 373 Ill. 
381—Revzan v Kudelman. 18 X 
E 2d 219, 222, 370 Ill. 180—Bradley 
Supply Co. v. Ames, 194 N E 272, 
276. 359 Ill. 162—Maringer v Bank¬ 
ers Indemnity Ins Co , 6 N E 2d 
307, 310, 288 Ill App. 335 

Ky—Miller v Franklin County, 195 
S W 2d 315, 318. 302 Ky 652—Hop¬ 
kins v. Howard’s Ex’x, 99 S W 2d 
810, 812, 266 Ky. 685 
Mo—Atlantic Nat Bank of Jackson- 
\ Hie. Fla. v St Louis Union Trust 
Co. 211 SW.2d 2. 6. 357 Mo 770 
T< x—Panhandle Gravel Co. v. Wil¬ 
son. Civ App, 248 S.W.2d 779, 782 
66 C J p 72 note 81 
Similarly defined 

To convert to one's own service 
Del—State v Daws. 33 A. 439, 440. 
14 Del 558 

N D—State v Stoekwell, 134 NW 
767, 773. 23 ND 701 
SD—State v Douglas. 16 NW.2d 
489. 495. 70 SD 203. 

39. Wis—In re Holmes* Estate. 289 
NW 638, 640. 641, 233 Wis. 274 

40. Wis—In re Holmes' Estate, su¬ 
pra. 

66 C J p 72 note 78. 

Similarly defined 

To employ to one's service or ben- 
cflt—In re Holmes' Estate, supra 

41. ND—State v. Stoekwell, 134 
NW 767, 773, 23 ND 70 

Okl—Ball v. Houston, 66 P. 858, 359, 
11 Okl. 233. 

ia wis —In re Holmes* Estate, 289 
NW. 638, 640. 233 Wis. 274 

43. U S —Samuels v. American Au¬ 
tomobile Ins Co., C C.A Okl, 150 
F 2d 221, 223. 

44. SD—State v. Douglas, 16 N.W 
2d 489, 495, 70 S.D. 203. 

66 C J p 72 note 84. 

Similarly defined 

To apply to one’s own purposes.— 
Samuels v. American Automobile Ins. 
Co, C.C.A.Okl., 150 F2d 221, 223 

45. Ga—Park v. Candler, 88 S E 
89. 90, 118 Ga. 647. 


Idaho—In re Fleshman's Estate, 5 
P.2d 727, 728, 61 Idaho 312. 

46. N.T —Snow v. Columbian Ins 
Co. 48 NY. 624, 627, 8 Am R 678. 

Tex —Southwestern Telegraph ft Tel¬ 
ephone Co. v. City of Dallas, Civ. 
App, 174 S.W. 636, 640 
Similarly defined 

To enjoy the benefits of.—In re 
Lane's Will, 106 N Y S.2d 987, 990, 
201 Misc. 1005. 

47. U.S —Swalley v. Addressograph- 
Multigraph Corp., C.C.A.I11. 158 F. 
2d 51, 54 

Mo—Atlantic Nat Bank of Jackson¬ 
ville, Fla, v. St Louis Union Trust 
Co, 211 S W 2d 2, 6. 357 Mo 770. 
N J —Cronan v. Travelers Indemni¬ 
ty Co, 18 A 2d 13. 14. 126 N J Law 
56 

ND—Persellm v State Auto. Ins. 
Ass'n. 32 N.W.2d 644, 647, 75 ND. 
716 

Tex—Panhandle Gravel Co v. Wil¬ 
son, Civ App , 248 S W.2d 779, 782. 

48. US —Swalley v. Addressograph- 
Multigraph Corp., CCAI11., 158 F. 
2d 51. 54 

Mo—Atlantic Nat Bank of Jackson- 
\ llle, Fla , v St Louis Union Trust 
Co , 211 S W 2d 2, 6, 357 Mo 770 
Tex—Panhandle Gravel Co. v. Wil¬ 
son, Civ.App, 248 SW.2d 779, 782. 

49. U S —Samuels v. American Auto. 
Ins Co, C.C A Okl, 150 F 2d 221, 
223 

Kan.—Bridgeport Mach Co. v. Mc- 
Knab, 18 P.2d 186, 187, 136 Kan. 
781 

Ky.—Miller v Franklin County, 195 
S W 2d 315, 318, 302 Ky. 652—Hop¬ 
kins v Howard's Ex'x, 99 S.W 2d 
810, 812. 266 Ky 685 
MJ^s—renn Mut Life Ins. Co. v. 
Nunnery, 167 So 416, 418, 176 Miss. 
197 

S D —State v. Douglas, 16 N.W.2d 
489, 495, 70 SD 203 
Tex—Panhandle Gravel Co. v. Wil¬ 
son, Civ App., 248 SW.2d 779, 782. 
Wis —In re Holmes' Estate, 289 N.W. 

638, 640, 233 Wis 274. 

Wyo.—St&nolind Oil ft Gas Co. ▼. 
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Bunce. 62 P 2d 1297, 1307, 51 Wyo. 
1. 

66 C J. p 72 note 83 

50. Miss—Penn Mut. Life Ins. Co. 
v. Nunnery, 167 So. 416. 418, 176 
Miss 197. 

51. Miss—Penn Mut Life Ins. Co. 
v. Nunnery, supra. 

52. Colo—Murphy v. Traynor, 135 
P 2d 230. 232, 110 Colo. 466, 145 
A L.R 1059 

Me.—State v Gaston guay, 105 A. 

402, 403, 118 Me 31. 

Wash —Smith v. Northern Pac R. 
Co.. 110 P 2d 851, 854, 7 Wash 2d 
652. 

53. Del.—State v. Davis. 33 A. 439. 
440. 14 Del 558 

54. Mo—Atlantic Nat Bank of 
Jacksonville. Fla, v St Louis Un¬ 
ion Trust Co, 211 S W 2d- 2, 6, 357 
Mo 770. 

Wis —In re Holmes’ Estate, 289 N.W, 
638. 640, 233 Wis. 274. 

As food 

Mo —Smith v Smith, 220 S W 2d 10, 
12. 359 Mo. 44 
Hot usual significance 

“Possibly the word may have the 
meaning of 'consume,* but such is 
not its usual significance *’—State ▼. 
Crane Hook Oil Storage Co., 18 A.2d 
427, 429, 2 Terry, Del, 194 

55. Wis—In re Holmes’ Estate, 289 
N.W 638, 640, 233 Wis. 274. 

56. Kan —Bridgeport Mach. Co. v. 
McKnab, 18 P 2d 186. 187, 136 Kan. 
781 

57. Or—State Savings ft Loan Ass'n 
v. Bryant, 81 P.2d 116, 126, 159 Or. 
601 

58. Mo.—Atlantic Nat. Bank of 
Jacksonville, Fla, v. St. Louis Un¬ 
ion Trust Co., 211 S.W.2d 2, 6, 357 
Mo. 770. 

Or.—State Savings ft Loan Ass'n v. 
Bryant, 31 P.2d 116, 126, 159 Or. 
601. 

59. N.D—-State v. Stoekwell, 134 N. 
W. 767, 786, 23 N.D. 70. 

60. Kan.—Bridgeport Mach. Co. v. 
McKnab, 18 P.2d 186, 167. 136 Kan. 
78L 
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The verb "to use* baa also been defined as mean¬ 
ing to apply; 61 to behave toward; 62 to act with re¬ 
gard to; 68 and it is farther defined as meaning to 
treat, 64 as to use a beast emelly; 66 and, accordingly, 
the term often denotes misuse or injury of. 66 Where 
a motor vehicle is concerned, the word "use” is 
sometimes employed in the sense of operate. 67 

The verb "to use” has been held to be equivalent 
to, or synonymous with, "consume,” and the terms 
have also been distinguished, see 16 C.J.S. p 1520 
notes 78, 79.1. "Use” has been held to be synony¬ 
mous with "handle” see 39 C.J.S. p 770 note 72, and 
it has been compared with, or distinguished from, 
"construct” see 16 C.J.S. p 1509 note 45, and has 
been held not to be synonymous with "storing’ 7 see 
83 C.J.S. p 104 note 4. 

Phrases employing the word "use” are set out 
in the note, 68 and for other phrases as to which more 
recent adjudications have not been found see 66 
C.J. p 69 note 62-p 72 note 69, p 74 notes 9-35. 

Using . The word "using 77 has been the subject of 
frequent judicial decision, 69 and it has been held to 
be equivalent to "keeping” see 51 C.J.S. p 427 note 
50.1, and it has been compared with, or distinguished 
from, "operating 77 see 67 C.J.S. p 504 note 7L 


Used . Like many other words in the English lan- 
guage, "used” has various significations, dependent 
on the subject matter to which it relates, the idea 
sought to be conveyed, and the explanatory or quali¬ 
fying language which accompanies it, and its exact 
meaning can be gained only from the context of the 
sentence or the paragraph in which it is included. 70 
It may be considered as a past participle, having 
reference to an actual use made of a specific thing, 
or things, in the past; or it may be considered as 
an adjective, having reference to the present nature 
or character of a thing as determined by the cus¬ 
tomary, frequentative use of similar things. The 
first of these two meanings denotes action taken with 
reference to a thing, while the second is merely 
descriptive of the nature or character of the thing. 71 

When referring to a place or thing, the verb 
"used” has two meanings which are recognized by 
all lexicographers, and usually differentiated in 
common speech, 72 and in one sense it means to be em¬ 
ployed or occupied; 78 to employ for a purpose, to 
put to its intended purpose, application to an end, 
the act of using; 74 and in this sense a single 
isolated instance may be sufficient to fulfill the 
meaning of the word. 75 In its other sense "used” 
means to be the subject of customary practice, em¬ 
ployment, or occupation, 76 and in this sense the 


ei. Or.—State Savings & Loan Ass’n 
v. Bryant, SI P.2d 116, 126. 159 Or 
601. 

02. U.S.—The Leme, D.C.Or„ 77 F. 
Supp. 773, 776. 

63. U.S.—The Leme, supra. 

64. U.S.—The Leme, supra. 

Ga.—Park ▼. Candler, 39 S.E 89, 113 
Ga. 647, 655. 

65. U.S—The Leme, D.C.Or,, 77 F. 
Supp. 773, 776. 

68. U.S.—The Leme, supra. 

67. Ind.—Challis v. Commercial 

Standard Ins. Co., 69 N.R2d 178, 
179, 117 IndApp. 180. 

64 Phrases 

(1) “Actual use*' see 1 C.J.S. p 
1445 note 32. 

(2) "In use" see 42 C.J.& P 482 
notes 72-74. 

(8) "Out of use* see 67 C.J.R p 536 
note 64. 

(4) "Public use" see 72 C.J.8. p 
279 note 41—p 284 note 96. 

(5) “Threatened use" means 
threatened act of employing.—-State 
v. Keller. 199 S.B 620. 621, 214 N.C. 
447. 

(6) "Use in the trade" means gen¬ 
eral use.—B. B. Chemical Co. v. Cat¬ 
aract Chemical Co^ D.C.N.Y„ 21 F. 
Supp. 274, 272. 


64 S.D—State v. Douglas. 16 N.W. 

2d 489, 494, 70 S.D 203. 

66 C J. p 77 note 42 
Phrases employing the word "us¬ 
ing" and of which more recent ad¬ 
judications have not been found see 
66 C.J. p 78 notes 48-53. 

70. Wash—Smith v. Northern Pac. 
R. Co.. 110 P 2d 851, 854, 7 Washed 
652. 

Similarly expressed 

"Meaning must be given to the 
word according to the nature of the 
thing to be used and according to 
the subject-matter of the agreement 
for use.”—Reynolds v. McMan Oil & 
Gas Co., Tex.Com.App, 11 S.W.2U 778, 
782. 

Phrases employing the word "used" 
and of which more recent adjudica¬ 
tions have not been found see 66 C. 
J. p 76 note 60-p 77 note 41. 

71. Wash—Smith v. Northern Pac. 
R. Co., 110 P.2d 851, 864, 7 Wash 2d 
652. 

Xn the ooastruetlon. of a statute, 

"used" will not necessarily be con¬ 
strued from the standpoint of past 
tense.—People v. Texas Co., 275 P 
896, 900, 85 Cola 289—66 C.J. p 76 
note 69. 

72. Colo.—Murphy v. Traynor, 135 
P.2d 230. 222. 110 Cola 466, 145 
A.LR. 1059. 

N.CL— Carpus Mf cited la State v. 


Cuthrell, 69 S.E2d 233. 235. 236 
NC 173. 

Wash.—Smith v. Northern Pac. R. 
Co., 110 P.2d 851, 854, 7 Wash 2d 
652 

66 C.J. p 74 note 39. 

73. Colo—Murphy ▼. Traynor, 186 
P 2d 230, 232, 110 Colo. 466, 145 
A.L.R. 1059. 

Wash.—Smith v. Northern Pac. R 
Co.. 110 P 2d 861, 854. 7 Wash.2d 
652. 

66 C J. p 74 note 39. 

Bmployed 

U S —Von Patzoll v. U. S, C.C.A.Okl, 
163 F.2d 221, 222. 

74. N.C.—State v. Cuthrell. 69 S.E 2d 
233, 235, 235 NC. 173. 

75. Colo—Murphy v. Traynor, 135 
P.2d 230. 232, 110 Colo. 466, 145 
ALR 1059. 

Me.—State v. Gastonguay, 105 A. 402, 
408, 118 Me 3L 

N.C—Corpus Juris cited la State v. 
Cuthrell, 69 S.K2d 233, 235, 235 
N.C. 173. 

Wash.—Smith ▼. Northern Pac. R. 
Co. 110 P.2d 851, 854, 7 Wash 2d 
652. 

76 Colo.—Murphy t. Traynor, 135 
P.2d 230, 232, 110 Colo. 466, 145 
A.L.R. 1059. 

N.C.—Corpus Juris cited la State v. 
Cuthrell, 69 S.E2d 233, 235, 285 
N.C. 172. 
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word denotes the idea of habitual use, 77 and implies 
a certain degree of continuity and permanence, 78 
but it may sometimes mean employed for a par¬ 
ticular purpose on a single occasion or on two sev¬ 
eral occasions. 79 

The word “used," when employed in relation to 
materials, has by common consent been considered to 
refer to incorporation into a project or the con¬ 
sumption of the materials in the process, 80 and in 
this sense “used" may mean used up or consumed. 81 
However, although the word “used" may mean to 


make use of, or to employ," it does not necessarily 
mean the immediate destruction or extermination or 
change in form of the article or commodity. 83 As 
used in specific connections, the word “used" has 
been given particular meanings. 84 

“Used" has been held to be equivalent to, or syn¬ 
onymous with, “consumed" see 16 C.J.S. p 1520 note 
81, and has been compared with, or distinguished 
from, “given” see 38 C.J.S. p 928 note 91.1, “kept" 
see 51 C.J.S. p 427 note 62.1, “let" see 52 C.J.S. p 
1052 note 53, and “available for use." 85 


Wash.—Smith v. Northern Pac. R 
Co., 110 P 2d 851, 854, 7 Wash 2d 
652. 

66 C.J. p 75 note 40. 

77. N C — Corpus Juris cited la 

State v. Cuthrell, 69 S E 2d 233. 235. 
235 N.C. 173 
66 C.J. P 75 note 43 

78. NC—Corpus Juris cited la 

State v. Cuthrell, 69 S E 2d 233, 
235. 235 N.C 173 

66 C.J. p 76 note 44. 

79. Me—State v. Stanley, 24 A. 983, 
984, 84 Me. 555 


80. Wls.—Osgood Co. v. Peterson 
Const Co., 286 N.W. 54, 67, 231 
Wis 541 

81. Wis —Osgood Co. v. Peterson 
Const. Co, supra 

82. Utah.—Utah Concrete Products 
Corporation v. State Tax Commis¬ 
sion, 125 P 2d 408, 410, 101 Utah 
513. 

83. Utah —Utah Concrete Products 
Corporation v State Tax Commis¬ 
sion, supra 


84. Burial place 

Word “used" may refer to property 
employed as a burial place for the 
human dead —Pomona Cemetery 
Ass'n v. Board of Sup'rs of Los An¬ 
geles County, 122 P 2d 327, 330, 49 
Cal App 2d 626. 

Other particular uses see 66 C.J. p 
75 note 47. 

85. Or.—Camenzind ▼. Freeland 

Furniture Co. 174 P. 139, 147, 89 
Or. 158 

66 C.J. p 76 note 58. 
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USE AND OCCUPATION 

This Title includes obligations implied or imposed by law to pay for use of real property of an¬ 
other, occupied by his permission, independent of any lease or agreement reserving or fixing a sum to 
be paid as rent; and rights, liabilities, and remedies of the parties in general. 

Mattcu not In this Title, treated else* here in this work, see Descriptlre-Word Into 

Analysis 

§ 1. Nature and form of action—p 522 

2. Elements and grounds of action—p 523 

3. -Relation of landlord and tenant—p 523 

4. -Contract—p 524 

5. - Possession, occupation, and enjoyment of premises—p 526 

6. - Medium of payment affecting right of action—p 535 

7. Persons entitled to remedy—p 535 

8. Defenses and offsets—p 536 

9. Time to sue and limitations—p 538 

10. Jurisdiction and venue—p 538 

11. Parties—p 538 

12. Pleading—p 539 

13. Evidence—p 541 

14. Trial, judgment, and review—p 544 

15. Amount recoverable—p 545 

See also descriptive word index in the back of this Volume 


§ 1. Nature and Form of Action 

a. In general 

b. Debt 

c. Distinguished from other actions 

a. In General 

An action for use and occupation is an action against 
one who has had the enjoyment of an estate under a 
contract to pay therefor which does not amount to a 
formal lease, such as would support an action for rent. 
In such action the plaintiff seeks to recover not rent, but 
the reasonable value of the use and occupation of the 
property. 

The action of assumpsit or an action under the 
codes or practice acts substituted for the common- 
law action of assumpsit, for use and occupation is 
an action by a landlord against one who has had 
the enj'oyment of an estate under a contract to pay 


therefor which does not amount to a formal lease, 
such as would support an action for rent 1 It is 
an action in which plaintiff seeks to recover not 
rent, properly so called, but the reasonable value of 
the alleged use and occupation, 2 and is founded in 
privity of contract and not in privity of estate. 3 

While it has been said that this action was un¬ 
known to the common law 4 and depended on the 
statute of George II c 19, 5 it has been either held or 
said in many decisions that the action was maintain¬ 
able at common law, 6 and was not introduced by 
that statute, 7 and that it was, perhaps, the only com¬ 
mon-law remedy where there had been no formal 
demise. 8 The statute mentioned and statutes of 
similar import enacted in the United States, it has 
been said, regulated the action, 9 and enlarged its 


1- Ky.—Logan v. Lewis, 7 J. J Marsh. 
3. 

66 C.J. p 81 note 8. 

8. Mass —Walker v. Farbush, 11 
Cush. 367. 

66 GJ. p 82 note 9. 

3. Mass. —Rogers ▼. Coy, 41 N.E. 

652, 164 Mass. 391. 

66 GJ. p 82 note 10. 


4L Ark.—Bright v. Bostick, 27 Ark 
65. 

66 C J. p 82 note 11. 

6. N.H.—Alton v. Pickering, 9 NH 
494. 

66 GJ. p 82 note 12. 

6. U.S—Carpenter v. U S, CtCL. 

17 Wall. 489, 29 L.Ed. 680. 

66 C J. p 82 note 14. 
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7. US —Carpenter v. U. S., supra. 

66 C.J. p 82 note 16 

a Ky —Logan v. Lewis, 7 J.J. Marsh. 
3 

66 C J. p 82 note 17. 

9. Ohio—Heidelbach, Seasongood 4c 
Co. v Binder & Wilson, 1 Handy 
456, 12 Ohio Dec., Reprint, 234. 
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sphere 10 by authorizing a recovery although a de¬ 
mise was proved, unless the demise was by deed, 11 
whereas at common law plaintiff was nonsuited if a 
demise was proved, 12 because the evidence would 
not support the declaration. 13 Except in that par¬ 
ticular the statutes did not make the action main¬ 
tainable in cases where it could not have been main¬ 
tained before. 14 The action on the case, given by 
these statutes, has always been considered assumpsit 
on an express or implied contract, and not an ac¬ 
tion on the case ex delicto. 16 

The action, being purely personal in its nature, 16 
is not available for the trial of a disputed title.* 17 
Since the action is legal in its nature, damages or 
compensation for use and occupation may be re¬ 
coverable only at law and not in equity, 18 and the 
action is not available where there are matters of 
account between the parties which are so complicat¬ 
ed that they can be adjusted properly only in a court 
of equity. 10 Where an action for use and occupa¬ 
tion is available, the owner of land entitled to 
maintain such an action may be given a statutory 
right to a lien on crops to the same extent as a 
landlord. 20 

b. Debt 

In some Instances an action of debt may lie for use 
and occupation. 

At common law, in some circumstances, an action 
of debt may lie for use and occupation. 21 This ac¬ 
tion, it has been said has long been recognized and 


US IS AINU UUUUFAT1UIN §§ 1-3 

sanctioned in England and in this country. 22 It lies 
at common law notwithstanding the existence of a 
lease not under seal reserving a specific rent, 22 and 
it has been held to lie in a number of decisions in 
which it did not appear whether or not the lease 
was under seal. 24 

c. Distinguished from Other Actions 

An action for use and occupation differs from an 
action for mesne profits in that the former is founded 
on a contract express or implied, while the latter eprtnga 
from a trespass and a tortious holding. 

An action for mesne profits differs from an action 
for use and occupation in that the latter is founded 
on a promise, express or implied, while the former 
springs from a trespass, an entry vi et armis on 
premises, and a tortious holding. 25 The action for 
mesne profits is now, however, m substance held 
to be an action for use and occupation in some juris¬ 
dictions. 26 

§ 2. Elements and Grounds of Action 

Particular elements and grounds of an action for 
use and occupation are discussed infra §§ 3-6. 

Examine Pocket Parts for later cases. 

§ 3. - Relation of Landlord and Tenant 

Generally, an action for use and occupation lies only 
when the relation of landlord and tenant exists. 

Except where it is otherwise provided by stat¬ 
ute, 27 an action for use and occupation lies only 
when the relation of landlord and tenant exists, 28 


WVa—Goshorn v. Steward, 15 W 
Va. 657. 

10. US— Carpenter v. U S , Ct Cl. 
17 Wall 489, 21 L Ed 680 

11. Md—Swem v. Sharretts, 48 Md 
408 

66 C J. p 82 note 20 

12. Ohio —Heidelbach, Season pood & 
Co v Slader & WiKon, 1 Handy 
456, 12 Ohio Dec, Reprint, 234. 

66 C J. p 82 note 21 

13. Pa.—Henwood v. Cheeseman, 3 
Serg. ft R. 500 

14. Ohio.—Heidelbach, Seasongood & 
Co v. Slader ft Wilson, 1 Handy 
456, 12 Ohio Dec. Reprint, 234. 

66 C J. p 82 note 23. 

lft. Ark—St Louis, etc, R Co v 
Hart, 38 Ark 112—Fitzgerald v 
Beebe. 7 Ark 305, 46 Am D 285. 

10. Ala—Stringfellow ▼. Curry, 76 
Ala. 394. 

17. Ala—Crabtree v. Street, 76 So 
374. 200 Ala 442. 

66 C.J. p 83 note 26. 

18. Md —Paradise Amusement Co. v. 
Hollyday, 57 A 2d 308 ( 190 Md. 48. 


19. Ala—Jackson v King, 3 So 232. 
82 Ala 432 

20. Ala—Connecticut General Life 
Ins Co v Smith, 145 So 651, 226 
Ala 142 

21. Conn—King v Woodruff, 23 
Conn 56, 60 Am D 625 

66 C J p 83 note 29 

For rent see Landlord and Tenant 
S 552 

22. Ohio —Armstrong v. Clark, 17 
Ohio 495 

W Va —Goshorn v. Steward, 15 W.Va. 
657. 

23. Conn —King v. Woodruff, 23 
Conn 56, 60 AmD. 625 

24. Ohio—Armstrong v. Clark, 17 
Ohio 495. 

25. NY—Thompson v. Bower, 60 
Barb. 463 

66 C J p 83 note 40. 

26. Wash—Columbia & P. S R. Co 
v. Histogenetic Medicine Co., 45 
P. 29. 14 Wash 475. 

66 C J. p S3 note 41. 

27. Ala—Alabama Butane Gas Co. 
v Tarrant Land Co., 15 So.2d 105, 
244 Ala. 638. 


N D —Belakjon v Hilstad, 36 N.W. 

2d 637, 76 ND 298 
66 C J p 83 note 42 

in Oklahoma, under a statute mak¬ 
ing the occupant of lands liable for 
rents to any person entitled thereto 
and without special contract, the oc¬ 
cupant of lands is liable for use and 
occupation to the owner, although the 
relation of landlord and tenant does 
not exist—Tulsa Petroleum Corp. v. 
Westmoreland, 70 P.2d 110, 180 OkL 
459—66 C J p 84 note 42 [b]. 

28. Ala—Alabama Butane Gas Co 
v. Tarrant Land Co., 15 So.2d 165, 
244 Ala 638. 

Fla—Wain v. Howard, 196 So. 210, 
142 Fla. 736 

Ky.—Thornton r. Black, 173 £LW.2d 
819, 295 Ky. 72. 

La—Dorkins v. Montgomery, 2 La. 
App 292 

Mass—Gaertner v. Donnelly, 5 N.E. 

2d 419, 296 Mass. 260. 

NJ—Roselle Park Building ft Loan 
Ass'n v. Friedlander, 181 A. 316, 116 
N J Law 32. 

NY—President and Directors of 
Manhattan Co. v. Nieberg, 298 N. 
Y.S. 539, 164 Misc. 618—48 Vesey 
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§§ 3-4 USE AND OCCUPATION 

or, as has sometimes been stated, a relation with 
like rights and duties. 29 

§ 4. — Contract 

a. In general 

b. Express contract 

c. Implied contract 

a. In General 

Generally, an action for uee and occupation Is based 
•n an express or Implied contract, in the absence of which 
no recovery can be had. 

Except where it is otherwise provided by stat¬ 
ute, 30 an action for use and occupation is based on 
a contract, express or implied, in the absence of 
which no recovery can be had. 31 

b. Express Contract 

Common-law assumpsit for use and occupation lies 
on an express promise to pay rent, which promise is not 
by deed. 

An action for use and occupation, 32 at common 
law assumpsit, 33 lies on an express promise to pay 
a specific sum for rent, or to pay as much as it is 
worth, unless there was an express promise by deed, 
in which case assumpsit does not lie. 34 


c. Implied Contract 

(1) In general 

(2) Circumstances from which contract 

implied 

(1) In General 

In most Jurisdictions It has been held that the com¬ 
mon-law action of assumpsit lies on an Implied as well 
as an express promise. 

Diversity of opinion exists as to whether, at com¬ 
mon law, an action of assumpsit could be supported 
by an implied promise. In some decisions it has 
been held, 35 and in others said, 36 that at common 
law the action did not lie on an implied promise, 
but only on an express promise made at the time of 
the demise, and it has been said that this doctrine 
was asserted by most of the elementary writers on 
the subject. 37 On the other hand, it has been held 
by the supreme court of the United States, 33 by 
lower federal courts following it, 39 and by the courts 
of last resort of several states, 40 that an action of 
assumpsit lies at common law on an implied, as well 
as an express, promise; and in other jurisdictions 
an action on an implied promise has been held to lie 
although no statutory authority, if any existed, was 
mentioned in the decisions sustaining the action. 41 


St. Corporation v. Strauss, 262 N. 
Y.S. 607, 146 Mlsc. 666—Ward v. 
Feltman, 76 N.Y.S.2d 473, reversed 
on other grounds 79 NYS2d 376, 
273 App.Div. 1025, appeal denied 
81 N. Y.S. 2d 165, 274 AppDiv. 802. 

N.D.—Belakjon v. Hilstad, 35 N.W. 

2d 637, 76 N.D. 298. 

Pa.—Appeal of Bardsley, 10 A. 39, 4 
Pa.Cos. 584 
66 C.J. p 84 note 43. 

Xdoensee entering on land is under 
no implied obligation to pay rent — 
Maurer v. Carsonia Park, Inc., 73 Pa. 
Diet. A Co. 287, 41 Berks Co. 310— 
66 GJ. p 84 note 43 [bj. 

29. Ala—Alabama Butane Gas Co. 
v. Tarrant Land Co, 15 So.2d 105, 
244 Ala. 638. 

66 GJ. p 85 note 44. 

30. Miss.—Newberg A Anderson v. 
Cowan, 62 Miss. 670. 

66 CUT. p 85 note 45. 

Xn Oklahoma, under a statute mak¬ 
ing the occupant of lands liable for 
vent to any person entitled thereto 
and without special contract, an ac¬ 
tion for use and occupation will lie 
against the occupant of lands, al¬ 
though there Is no contractual rela¬ 
tion. either express or Implied, be¬ 
tween him and the owner.—Tulsa Pe¬ 
troleum Corp. v. Westmoreland, 70 
F.2d 110. 180 OkL 459—66 GJ. p 85 
note 45 £b]. 


3L Ala—Jones v. Scott, 31 So 2d 
361, 249 Ala. 336—Alabama Butane 
Gas Co. v. Tarrant Land Co, 15 So 
2d 105, 244 Ala. 638—Lobman v 
Sawyer, App, 74 So 2d 502, certio¬ 
rari denied. Sup, 74 So 2d 605. 

Conn—Chapel-High Corp. v. Caval- 
laro, 106 A 2d 720 

Ga—Clark v. Green, 35 Ga. 92. 

Hawaii.—Fountain v. Mackenzie, 32 

j Hawaii 45 

Ill—Morris Realty Co. v. Goldberg. 
83 N E 2d 615, 336 Ill.App. 357. 

La—Gumbel v New Orleans Termi¬ 
nal Co., 1 So 2d 686, 197 La. 439. 

Mass—Patch v. Loring, 17 Pick. 336. 

Mich —Cleveland v Detroit Trust Co., 
249 NW. 842, 264 Mich. 253. 

N.J —Roselle Park Building A Loan 
Ass’n v Friedlander, 181 A. 316, 116 
N J Law 32. 

N.Y.—48 Vesey St. Corporation v. 
Strauss, 262 N.Y.S 607, 146 Misc 
666 . 

Pa.—Appeal of Bardsley, 10 A 39, 4 
Pa.Cos. 584—Marlatt v. Marlatt, 4 
Pennyp. 9—Pott v. Lesher, 1 Yeates 
576. 

66 GJ. p 85 note 46. 

Agreement of the parties aeoessary 
and not one by operation of law 

N.Y.—President and Directors of 
Manhattan Co. v. Nieberg, 298 N.Y. 
S. 539, 164 Misc. 618. 

32. Mo.—Starbuck ▼. Avery, 112 S.W. 
83, 132 Mo.App. 542—Edmunds v. 
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Missouri Electric Light, etc., Co., 76 
Mo.App. 610 

33. Conn —Gunn v. Scovil, 4 Day 
228, 4 Am D 208. 

66 C.J. p 86 note 48. 

34. Mass —Codman v. Jenkins. 14 
Mass. 93. 

66 C.J. p 86 note 49. 

36. N.C.—Long v. Bonner, 38 N.C 
27. 

66 C J. p 86 note 50. 

36. NY.—Preston v. Hawley, 34 N. 
E. 906, 139 N Y 296. 

66 C.J. p 86 note 51. 

37. Conn —Gunn v. Scovil, 4 Day 
228, 4 Am.D. 208. 

Ky—Logan v. Lewis, 7 JJ.Marsh. 
3. 

38. U.S—Carpenter v. U. S. f CtCl., 
17 Wall. 489, 21 L.Ed. 680. 

39. U.S.—-Bonffls v. Ledoux, C.CA 
Colo., 266 F. 507—Cobb ▼. Kidd, C. 
CNY., 8 F. 695, 19 Blatchf. 560. 

40. Conn —Clark y. Cox, 66 A.2d 512, 
184 Conn. 226 

Pa.—Everly v. Shannopin Coal Co., 11 
A.2d 700, 139 Pa.Super. 166. 

66 GJ. p 86 note 55. 

41. N.J.—Chambers ▼. Ross, 25 N.J. 
Law 293. 

66 GJ. p 86 note 56. 
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Changes effected by statute . Since the enactment 
of the statute of George II, it has always been held 
in jurisdictions which have adopted this statute as 
a part of the common law, 42 or in which it has been 
reenacted, or in which statutes of similar import 
have been enacted, 43 that the action lies on an im¬ 
plied promise. Nevertheless it is quite essential to 
implied, as well as express, contracts, that there 
should be some act performed, or language used, 
by both parties, from which the conclusion can be 
fairly drawn, that their minds met on the condi¬ 
tions of the agreement 44 

Where express contract exists . In applying the 
rule that the law will not imply a contract where an 
express contract exists, as discussed in Assumpsit, 
Action of § 9, it has been held that there can be no 
implied contract between parties to pay rent on 
which an action for use and occupation may be 
based as long as a valid written contract concerning 
the same premises existed between them, 45 but if 
such contract is invalid and unenforceable, assumpsit 
for use and occupation thereunder will lie on an im¬ 
plied undertaking to pay for the use of the proper¬ 
ty. 46 Assumpsit for use and occupation will lie 
where an express contract of lease has been waived, 
and a promise made to pay for the time occupied. 47 
Under the statute of George II and statutes of 
similar import, which provide for the recovery of 
a reasonable satisfaction for the occupation of 
premises in an action on the case where the agree¬ 
ment is not by deed, and that plaintiff may make 
use of such agreement as evidence of the amount of 
such damage, it is permissible to maintain an ac- 
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tion of assumpsit for use and occupation on an im¬ 
plied promise notwithstanding the existence of a 
written agreement, provided the agreement is not 
by deed. 48 

(2) Circumstances from Which Contract Im¬ 
plied 

Circumstances of a particular case may or may not 
be such as to imply a contract for the use and occupation 
of land. 

An implied obligation to pay rent by an occupant 
of real estate by an alleged tenant must be viewed 
and construed in the light of all the surrounding 
circumstances. 43 The circumstances of the par¬ 
ticular case may be such as to imply a contract to 
pay for use and occupation of land. 50 Where the 
circumstances of the case are inconsistent with the 
existence of a contract to pay rent and are such as 
to rebut an implication of a promise to do so, an ac¬ 
tion for use and occupation will not lie. 51 

Plea of payment in an action for use and occupa¬ 
tion is sufficient to raise an implied promise to pay 
rent as tenant. 62 

Mere occupation. Some decisions hold that an 
agreement to pay rent is not implied from mere oc¬ 
cupation of another's land, 53 the view being taken 
that it is essential that it should further appear that 
the occupant recognized the owner’s title, 54 and 
that the occupation was with the owner’s permis¬ 
sion. 55 Other decisions hold that the law implies a 
contract to pay rent from the mere fact of occupa¬ 
tion of another’s land. 56 It has been similarly held 
that, where one takes possession and occupies for 


42. Cal —Sampson v. Schaeffer, 3 
Cal 196 

66 C J p 86 note 59. 

43. Ala.—Davidson v. Ernest, 7 Ala 
817. 

66 C.J. p 87 note 60. 

44. NY—Preston ▼ Hawley, 6 N.E. 
770, 101 N.Y. 586. 

46. Conn.—Welles v. Cowles, 4 Conn 
182, 10 Am D 115. 

66 C.J. p 87 note 63. 

48. Ky.—Calvert v. Simpson, 1 J.J. 

Marsh 547 
66 C.J. p 87 note 64. 

Contract void due to failure of con¬ 
sideration 

N.C.—Andrews v. Andrews, 29 SE. 
351, 122 N C 352. 

47. U.S.—Wise v Decker, Dist Col, 
30 F.Cas.No.17,907, 1 Cranch CC. 
190. 

48. N.J.—Perrlne r. Hanklnson, 11 N. 
J.Law 181. 

66 C.J. p 87 note 66. 

48. Iowa.—Hodgson v. Keppel t 288 
N.W. 439. 441, 214 Iowa 408. 


50. Conn—Clark v. Cox, 56 A.2d 612, 
134 Conn. 226 

51. Ala —Corpus Juris died in 

Jones v. Scott, 31 So.2d 361, 249 Ala 
336 

66 C J. p 87 note 70. 

Contract not implied 

(1) Generally—Clark v. Clark's 
Adm'r, 3 A 608, 58 Vt 527—66 C.J. 
p 87 note 70 [a] (3). 

(2) Where it was expressly agreed 
that the occupation should be with¬ 
out payment of rent 

N Y.—Northern New York Power Cor¬ 
poration v. State, 298 N.Y.S. 688, 
183 Misc. 306. affirmed 38 N.Y.S 
2d 893, 265 App.Div. 908, affirmed 
67 NE. 837, 293 N.Y. 756—Flarold 
Corporation v. United Electric 
Light & Power Co., 263 NY.S. 501, 
146 Misc. 612. 

Okl—Mingenback v. Howell, 238 P. 
2d 1093, 205 Okl. 475—Exchange 
Bank of Commerce ▼. Meadors, 184 
P.2d 468, 199 Okl. 10. 

62. U.S —Watson v. U. &, CCJLOkl, 
> 263 F. 700. 


53. Ark—Harris v. Eagle Box Co., 
162 S W. 49. 110 Ark 371. 

66 C.J. p 88 note 72. 

54. Fla—Wain v. Howard, 196 So. 
210, 142 Fla. 736 

Me—Eastman v. Howard, 30 Me. 68, 
50 Am.D. 611. 

Pa.—Marlatt v Marlatt, 4 Pennyp. 9L 

55- Fla.—Warn v. Howard, 196 So. 
210, 142 Fla. 736. 

Pa.—Marlatt v. Marlatt, 4 Pennyp. 
91. 

66 G.J. p 88 note 74. 

56. Ill —Cauley ▼. Northern Trust 
Co, 43 N.E.2d 147, 315 IlLApp. 307. 
Mass —Lufkin v. Spiller, 146 N.E. 36, 
250 Mass. 458. 

Pa.—Bryne v King, Com.PL 18 Fay. 
L.J. 139. 

66 C.J. p 88 note 76. 

Ooonpation by trustee 
N.J.—Ricker v. Poltook, 65 A.2d 94, 
1 N.J Super. 499. 

Occupation under mistake 
Me.—Jordon v. Jordon, 4 Me. 176, 
16 Am.D. 249. 
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his own benefit vacant land, admitting that he has 
no title and expressing a willingness to pay rent to 
the rightful owner, he is not a naked trespasser, and 
an implied contract to pay rent arises which will 
support an action for use and occupation 57 In any 
event, where the circumstances clearly show that 
the parties did not contemplate a contractual obli¬ 
gation, no promise to make compensation for the 
occupancy will be implied. 68 

Relation of Parties . While the relationship of the 
parties is a circumstance to be considered in deter¬ 
mining whether there was an implied promise to pay 
for use and occupation, 69 the mere existence of the 
relationship will not rebut the implication of a 
promise to pay for use and occupation arising from 
other facts established which are sufficient to sus¬ 
tain such implication, 60 although it has been said 
that slight evidence in addition to proof of relation¬ 
ship might be sufficient to rebut such implication. 61 

Mutual recognition of relation of landlord and 
tenant between the occupant and the owner of the 
land implies an obligation to pay rent. 62 

Occupation after notification that rent will be re¬ 
quired . According to some decisions, if one con¬ 
tinues to occupy and use the premises of another 
after being notified by the owner that if he does so 
he will be expected to pay rent, the occupant, if he 
is not holding under an adverse title, will there¬ 
upon become liable to the owner for use and occupa¬ 
tion, 63 the continued use and occupancy, without 
manifesting any objection to the payment of rent, 
being held equivalent to assent. 64 Other decisions, 


however, hold that no contract to pay for use and 
occupation can, in these circumstances, be implied, 66 
especially where there is a refusal to pay rent. 66 

Beneficial occupation with assent or permission of 
owner . Where one enters on and occupies the land 
of another for his own benefit, with the acquiescence 
or permission of the owner, without any written or 
verbal agreement for rent, an implied promise arises 
to pay a reasonable compensation for the use and 
occupation of the land which will support an action 
for such use and occupation, 67 unless there is an 
agreement that the occupant need not pay rent, 68 
or unless there is something in the circumstances 
inconsistent with the notion of such promise or ob¬ 
ligation to pay. 69 

Where contract would contravene statute . A 
promise to pay for use and occupation cannot be im¬ 
plied where it would be in contravention of express 
statutory provision. 70 

§ 5. - Possession, Occupation, and En¬ 

joyment of Premises 

a. Subjects of action 

b. Entry and taking possession 

c. Occupancy 

a. Subjects of Action 

An action for use and occupation lies for use and 
enjoyment in respect of incorporeal, as well as corporeal, 
hereditaments. 

While, as shown by the cases, the subject of the 
action is, in the great majority of cases, corporeal 
real property, an action for use and occupation lies 


57. Ala—Smith's Ex’rs v. Houston, 
16 Ala. 111. 

66 C.J. p 88 note 77. 

58. Ill.—McClelland ▼. Holey, 57 N. 
E 2d 529, 324 Ill App 158. 

N.J.—Roselle Park Building A Loan 
Ass’n v Friedlander, 181 A. 816, 
116 N J Law 32. 

NT—Thackray v. Ritz, 223 N.T.S. 
668, 130 Misc 403—Fifth Ave. & 
Sixty-Sixth St Corp. v. Delaney, 
124 N.T.S 2d 89—Ward v. Feltman, 
76 NTS.2d 473, reversed on other 
grounds 79 N.T.S 2d 375, 273 App. 
Div 1025, appeal denied 81 N.T.S. 
2d 155, 274 App.Div. 802. 

66 C.J p 88 note 78. 

58. Iowa—Black v. Miller, 138 N.W. 

535, 158 Iowa 293. 

66 C J. p 89 note 79. 

60. Iowa—Black v. Miller, supra. 

66 C.J. p 89 note 80. 

01. Ill—Oakes v. Oakes, 16 Ill. 106 
Pa—Appeal of Spackman, 4 Pennyp 
171, 16 Wkly.N.C 79. 

68. Pa—Marlatt v. Marlatt, 4 Pen¬ 
nyp. 91* 


,63. NT—Sadler v Riggs, 8 NT.S 
473, 15 Daly 522 
66 C J p 89 note 83 

64. Mo—Lonng v. Taylor, 50 Mo. 
App. 81 

65. Pa—Eisen v. Eisen, 66 PaDist 
&Co 347. 

66 C J p 89 note 85 

66. Pa—Eisen v. Eisen, supra 
66 C J. p 89 note 86. 

87. Ariz—Paar v. City of Prescott, 
130 P 2d 40, 59 Ariz. 497. 

Ark.—Lewis v Webb, 189 S.W.2d 376 
208 Ark. 1084—Bright v. Bostick, 
27 Ark. 55. 

Colo.— Corpus Juris cited in Munro 
v. Eshe, 156 P.2d 700, 704, 113 Colo. 
19. 

Oa—Clark ▼. Green, 35 Ga 92. 

Ill.—Lurie v. Brewer, 248 Ill App. 
525—W. C. Walsh A Co. v. Taylor, 
142 Ill.App. 46. 

N.J.—Conover's Ex'rs v. Conover, 1 
N.J.Eq 403. 

NT.—48 Vesey St. Corporation v. 
Strauss, 262 N.T.S. 607, 146 Misc 
666—Ward v. Feltman, 76 N.T.S.2d 
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473. reversed on other grounds 79 
NTS 2d 375, 273 App Div 1025, 
appeal denied 81 NTS 2d 155, 274 
App Div. 802. 

Fa—Maurer v Carsonia Park, Inc, 
73 Pa Dist & Co. 287, 41 Berks Co. 
310 

66 C J. p 89 note 88. 

Rule as between tenants in common 
see Tenancy in Common § 83 

68. Ill.—Jackson v. Reeter, 201 Ill. 
App 29—W C Walsh A Co. v. 
Taylor, 142 Ill.App 46. 

N J —Conover's Ex’rs v. Conover, 1 
N J Eq. 403. 

69. N J —Karason Co. v. Anglo- 
American Leather Co., 41 A.2d 895, 
136 N J Eq 344. 

66 C J p 90 note 90 
Aeguiesoenoe by owner of property 
has been held to rebut any inference 
as to an implied agreement for pay¬ 
ment—Karason Co. v. Anglo-Ameri¬ 
can Leather Co., supra. 

70. Mass —Glickman v. Common¬ 
wealth, 138 NE 252. 244 Mass. 148 

66 C.J. p 90 note 91. 
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for use and enjoyment in respect of incorporeal, as 
well as corporeal, hereditaments. 71 The action has 
been allowed for tenancy m a building which, being 
on another’s land, was in the nature of personalty. 72 

Riparian rights . An action for use and occupa¬ 
tion is maintainable against one exceeding his 
riparian rights. 73 

b. Entry and Taking Possession 

An action for use and occupation does not lie where 
the defendant never went into possession, either person¬ 
ally or by agent or tenant. 

Entry and taking possession of the premises by 
defendant are indispensable to an action against him 
for the use and occupation thereof, and the action 
does not lie where defendant never went into posses¬ 
sion of the premises, 74 either personally or by agent 
or tenant. 75 In these circumstances the remedy, if 
any, is on the lease or agreement. 76 

Entry by one joint tenant or executor . Where a 
parol demise is made to two parties, the entry of one 
is the entry of both, and an action for use and oc¬ 
cupation may be maintained against both. 77 

c. Occupancy 

(1) In general 

(2) Occupation under lease 

(3) Occupation by servant or subtenant 

(4) Occupation by assignee of lease 

(5) Occupation by lessor after executing 

lease 

(6) Occupation by tenant at sufferance 

(7) Occupation by purchaser 

(8) Vendor remaining in possession after 

conveyance 

(9) Occupation by trespasser 
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(10) Occupation by adverse holder 

(11) Other occupancies 

(1) In General 

Either aetual or constructive occupancy by the de¬ 
fendant is sufficient for the maintenance of an action for 
use and occupation, provided that the occupancy is of a 
beneficial nature. 

Occupancy, either actual or constructive, by de¬ 
fendant is indispensable to a cause of action against 
him for use and occupation. 78 The general rule is 
that either an actual or constructive occupation will 
suffice as a basis for the action. 79 The actual 
physical presence of defendant on the premises is 
not essential to the cause of action. 89 Where there 
has been an actual entry and taking of possession of 
the premises by defendant, he may have the legal 
possession thereof, which is sufficient for the pur¬ 
poses of the action, although he did not occupy the 
premises for the full term of the tenancy, 81 or even 
though he never actually occupied it. 82 By holding 
the right to occupy for his own business or to pre¬ 
vent others from occupying, he exercises use and 
occupation of the premises. 83 Nevertheless, the ac¬ 
tion for use and occupation, being of an equitable 
nature, can only be maintained in respect of a 
beneficial occupation. 84 

(2) Occupation under Lease 

Use and occupation cannot be maintained where there 
is a rental contract or lease covering the period for which 
rent is claimed. 

An action in assumpsit for use and occupation is 
not maintainable where there is a rental contract or 
lease covering the period for which the claim is 
made. 85 

Lease under seal . Except where it is otherwise 
provided by statute, 86 assumpsit for use and oc- 


71. Ky.—Higgins v. Conner, S Dana 
3 

Mich—Ledyard v. Morey, 19 NW. 

754, 54 Mich 77. 

Use of private water system 
Ariz—Paar v City of Prescott, 130 
F.2d 40, 59 Ariz 497. 

72. Vt.—Watson v. Brainard, 33 Vt. 

88 . 

73. NY —City of New York v Third 
Ave Ry. Co, 34 N.YS2d 874, 264 
AppDiv. 193 

74. Ala.—Veazey v. Electrical Re¬ 
search Products, 145 So. 319, 226 
Ala. 60. 

66 C.J. p 90 note 97 

75. N.Y.—Wood v Wilcox, 1 Den. 37 

76. Ala.—Tully v. Dunn, 42 Ala. 262 

77. W.Va—Goshorn v. Steward. 15 
W.Va. 657. 


7a Ark—Lummus Cotton Gin Co v. 
Daggett, 40 SW2d 769, 184 Ark. 
116 

66 C J p 90 note 3. 

79. NY—Westlake v. De Graw, 25 
Wend 669 

66 C J p 91 note 4. 

80. Fla—Wain v. Howard, 196 So. 
210, 142 Fla. 736. 

Ill —Matousek v. Quirici, 195 Ill App. 
391. 

81. Pa—Grant v. Gill, 2 Whart. 42. 
66 C J. p 91 note 8. 

8a Fla—Wain ▼. Howard, 196 So. 

210, 142 Fla 736. 

66 C J. p 91 note 9. 

8a Ill —Matousek v. Quirici, 195 III. 
App. 391. 

84. Del.—Potter v. Truitt, 3 DeL 331. 
66 C.J. p 91 note 11. 

85. Ala.—Jones v. Scott, II So. 2d 
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361, 249 Ala. 336—Simmons v. Mc¬ 
Clendon, 39 So.2d 787, 34 Ala.App. 
369 

Mass—Rainault v. Evarts, 7 N.E.2d 
145, 296 Mass. 590. 

Mo —Moore v. Arkansas-MIssourl 
Power Corp., App., 161 S.W.2d 1003. 
Statute not authorizing recovery 
A statute providing that when a 
thing is let for a particular pur¬ 
pose, the hirer must not use it for 
any other purpose and that if he does 
the letter may hold him responsible 
for its safety during such use or may 
treat the contract as thereby rescind¬ 
ed, does not authorize recovery for 
use and occupation of land.—Speck 
v Cottonwood Coal Co., CLCA.Mont. 
116 F.2d 489. 

86. Mich.—Beecher v. Duffleld, 56 N. 

W. 777, 97 Mich. 421. 

66 C J. p 91 note 14. 
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capation does not lie where there is a lease under 
seal, 87 although there was also an express promise 
made at the same time by writing not under seal to 
pay the rent, 88 since the promise is merged in the 
covenant 89 This is so because at common-law as¬ 
sumpsit does not lie on any contract under seal, as 
is discussed in Assumpsit, Action of, § 8, and be¬ 
cause, as discussed supra § 1, the statute of George 
II, and statutes of a similar character, which ex¬ 
tended the common-law action for use and occupa¬ 
tion and enlarged its sphere, expressly excepted from 
their operation demises by deed. Where there is a 
lease under seal, the action must be on the demise 
to recover the rent reserved. 90 It is necessary to 
declare either in covenant or debt on the lease, 91 
since, where a party has a security of a higher 
nature, he must found his action thereon. 92 

Void lease. Although a lease is void under the 
statute of frauds, or for any other reason, the ten¬ 
ant is nevertheless liable in an action for use and 
occupation for as long a time as the occupation 
continues, 93 but not after he ceases to occupy the 
premises. 94 It has similarly been held that, where 
land is occupied under a void agreement to execute 
a lease thereof, with the assent of the owner, he 
may maintain assumpsit for use and occupation. 95 
The lessor’s right of recovery does not depend on 
the validity of the contract, but on the fact of 
permissive use and occupation by the tenant 96 If 
the owner repudiates the relation of landlord and 
tenant under a parol lease void under the statute of 


frauds and resumes possession, he cannot recover in 
assumpsit for the intermediate use by one who en¬ 
tered under the lease. 97 

Occupancy under a void lease agreement provid¬ 
ing that the occupant shall have use of the premises 
rent free does not give a right to an action for use 
and occupation during the period of occupancy prior 
to the time of abrogating the agreement by demand¬ 
ing surrender of possession. 98 

(3) Occupation by Servant or Subtenant 

Actual occupation by the defendant ie not necessary, 
since constructive possession of an undertenant or serv¬ 
ant is sufficient; and as a general rule the undertenant 
is not liable to the landlord for use and occupation. 

An actual or personal occupation by defendant is 
not required to support an action against him for 
use and occupation, the constructive possession of an 
undertenant or servant being sufficient for this pur¬ 
pose. 99 In these circumstances he may be sued for 
occupation, and occupation in the same manner as 
though he was himself the actual occupant. 1 

Liability of subtenant. While there is some au¬ 
thority to the contrary, 2 it has generally been held 
that a subtenant is not liable to the landlord for use 
and occupation, 3 m the absence of some agreement, 
express or implied, by the subtenant to pay such 
rent, 4 since between the landlord and the subtenant 
there is neither privity of estate nor privity of con¬ 
tract. 5 Where subtenants did not claim to occupy 
under any adverse title, but treated the landlord as 
entitled to possession as against the lessee, before a 


87- N.J —Reporting- Corporation v. 

Deshere, 131 A. 635. 

66 C J p 92 note 15. 

88. Mass—Codman v. Jenkins. 14 
Ml&8S 93 

N.H.—-Hawkes v. Young, 6 N.H. 800 

89. N.H.—Hawkes v. Young, supra. 

90. Conn—North v. Nichols, 87 
Conn 575. 

66 C J. p 92 note 20. 

91. Conn.—North v. Nichols, supra. 
66 CJ. p 92 note 21. 

92. Conn—North v. Nichols, supra. 
Mass—Brewer v. Dyer, 7 Cush. 387. 

93- Miss— Corpus Juris cited in 
Vaughan v. McCool, 191 So. 286, 287, 
186 Miss. 549 

Okl.—Exchange Bank of Commerce 
v. Meadors, 184 P.2d 458, 199 Okl. 
10 . 

00 C.J. p 92 note 25. 

Leaie given in violation of law 
Tenant in possession under lease 
given in violation of law by reason 
of landlord's failure to secure certifi¬ 
cate of occupancy Is liable only for 
use and occupation.—Euclid Holding 
Co. v» Schulte, 274 N.Y.S. 515, 153 


Misc. 465, reversed on other grounds 
276 N Y S. 533, 163 Misc. 832 

94. NY.—Thomas v. Nelson, 69 N. 
Y. 118. 

66 C.J. p 92 note 26. 

95. Md —Anderson v. Critcher, 11 
Gill & J. 450, 37 Am D 72. 

96. Ala.—Crawford v. Jones, 54 Ala 
459. 

97. NY.—Greton v. Smith, 33 N.Y. 
245 

98. Okl —Exchange Bank of Com¬ 
merce v. Meadors, 184 P.2d 458, 199 
OkL 10. 

99. Ark.—Watson v. Arthur, 218 S. 
W. 849, 142 Ark. 431. 

66 C.J. p 92 note 30. 

1. N.Y.—Moffatt v. Smith, 4 N.Y. 
126. 

2. N.Y.—In re Radway's Estate, 268 
N.Y & 783, 144 Misc. 352. 

Sublease of lot as parking plaoe 

and continued use of the lot by the 
sublessee on termination of the lease 
without authority from the lessor 
rendered the sublessee liable to the 
lessor under a quasi contract for the 
use of the lot after the expiration of 
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the lease.—Masera v. Rosedale Inn. 
La App, 1 So 2d 160 
Xa a summary proceeding, a statute 
authorizing the landlord to recover 
from the tenant the reasonable val¬ 
ue of the use and occupation of the 
premises to the time when the war¬ 
rant was issued, for any period of 
time with respect to which the agree¬ 
ment does not make any special pro¬ 
vision for the payment of rent, has 
been held to authorize a recovery for 
use and occupation against the sub¬ 
tenant, during silch period —In re 
Radway's Estate, 258 N.Y.S. 783, 144 
Misc. 352. 

3. Cal— Corpus Juris cited in City 
Inv Co. v. Pringle, 239 P. 302, 304, 
73 Cal.App. 782. 

66 C.J. p 93 note 36—36 CJ. p 379 
note 52. 

4. Cal.— Corpus Juris cited in City 
Inv Co v. Pringle, 239 P. 802, 804, 
73 Cal.App. 782. 

66 C.J. p 93 note 87—36 CJ. p 379 
note 52. 

5. Cal —City Inv. Co. v. Pringle, 289 
P. 302, 73 CaLApp. 782. 

66 C.J. p 93 note 38. 
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new lease of the building was given to plaintiff, 
and later admitted plaintiffs right to possession 
and promised to pay rent for the time they should 
occupy, they were liable to plaintiff for use and 
occupation, whether the lease to their lessor had 
been legally terminated or not, and whether plain¬ 
tiff notified them they would be required to pay rent 
for the time they occupied. 6 Where a lease does 
not prohibit subletting, surrender of the term by the 
lessee does not destroy or affect the rights of his 
subtenant who is liable to the original lessor not in 
an action for the reasonable value of the use and 
occupation, but only for the rental reserved in the 
sublease. 7 

(4) Occupation by Assignee of Lease 

An assignee of a lease will be liable for use and oc¬ 
cupation, which use and occupation will be referred to 
the lease; and if there is no agreement under the lease 
as to the amount of rent, the assignee is liable for what 
the use of the premises are reasonably worth. 

Where the lessee assigns his whole estate in the 
demised premises, use and occupation by the as¬ 
signee will be referred to the lease, 8 and he will be 
liable in an action for use and occupation for rent. 9 
If the lessee is without any agreement as to the 
amount of rent he shall pay, the assignee is liable 
for what the use of the premises are reasonably 
worth 10 Also, it has been held that, although the 
term had expired at the time the lease was assigned, 
if the assignee holds over with the consent of the 
landlord, he is liable in an action for use and oc¬ 
cupation for the stipulated rent. 111 Nevertheless, in 
the absence of actual entry and occupation under 
the assignment by the assignee, an action for use 
and occupation cannot be sustained 12 

Occupation by licensee of tenant . By virtue of 
statutory authority, it has been held that a licensee 
of a tenant taking possession of and using leased 
premises for the purpose for which they were leased 
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is liable to the landlord for use and occupation. 12 

(5) Occupation by Lessor after Executing 

Lease 

A lessor continuing In possession of all or part of the 
premises Is liable to the lessee for use and occupation. 

Where the lessor continues in possession of all 14 
or part of the premises, 15 the lessee is entitled to re¬ 
cover the reasonable value of such use and occupa¬ 
tion for the time it continued. 

(6) Occupation by Tenant at Sufferance 

Under the common law a tenant at sufferance occupy¬ 
ing by permission of the landlord Is liable on an Implied 
contract for use and occupation. Continued occupancy 
of leased premises on termination of the lease gives rise 
to an action for use and occupation on the basis of an 
implied permission to hold over. 

At common law a tenant at sufferance is not liable 
to pay rent as such; 16 but if such tenant occupied 
by permission of the landlord, he is liable on an 
implied contract for use and occupation, 17 and the 
fact that the tenant holds over after notice to quit 
does not tend to destroy this implication, unless the 
landlord has followed up the notice by some act in¬ 
dicative of an intent to treat him as a trespasser. 18 
A tenant at sufferance is not liable if he asserted 
an adverse title. 19 

Effect of special statutory provisions . Where a 
statute provides that tenants at sufferance in pos¬ 
session of land or tenements shall be liable to pay 
rent therefor for such time as they may occupy or 
retain the same, the common-law right of action is 
enlarged by giving an action for use and occupation 
wherever the relation of tenant and landlord had 
existed between defendant and any person with 
whom plaintiff was in privity of estate, even if he 
might not, but for the statute, have been in sufficient 
privity with defendant to maintain the action, 20 but 
this does not make the occupant of the land liable 
to an action for use and occupation by a person 


«. Mass —Pierce v. Kolikof, 122 N E 
558. 232 Mass 479. 

7. Cal —Buttner v. Kasser, 127 P. 

811, 19 Cal App 755. 

8 - Wis—De Pere Co v. Reynen, 22 
NW. 761. 27 N.W 155, 65 Wis. 271. 
280. 

9. Wis—De Pere Co. v. Reynen, su¬ 
pra 

66 C J. p 93 note 44. 

10. N.T —Amalgamated Properties 
▼. Lusher, 297 NT.S 367, 163 Mlsc. 
645. 

Wis —Witt man v Milwaukee, L S A 
W R. Co. 8 N.W. 6, 51 Wis. 89. 
Past that assignment la void under 
statute of fraude does not affect an 
action for use and occupation of the 

91 C.J.S.—84 


assignee —Ling v Richfield Oil Co of 
California. 16 P.2d 643, 141 Or. 128. 

11. Wis—De Pere Co v Reynen, 22 
NW. 761, 27 NW 155, 65 Wis 271 

12. NT—Joumeay v. Brackley, 1 
Hilt. 447. 

13. Ala.—Alabama Butane Gas Co 
v. Tarrant Land Co., 15 So.2d 105, 
244 Ala. 638 

14. US—Bonfils v. Ledoux, C.C.A. 
Colo. 266 P. 507. 

15. Minn—Efron v. Stees, 129 NW. 
374. 113 Minn. 242. 

66 C.J. p 93 note 49. 

16. Mass—Flood v. Flood, 1 Allen 
217 

66 C.J. p 93 note 50. 
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17. Me—McFarland v. Stewart 50 
A 2d 194, 142 Me 265. 

66 C J p 93 note 51 

18. Pa.—Grove v. Barclay, 106 Pa. 
155. 

19. Mass—Burke v. Willard, 137 N 
E 744, 243 Mass 547. 

66 C.J. p 94 note 53. 

2a Mass.—Flood v. Flood, 1 Allen 

217. 

66 C J. p 94 note 65. 

Liability ex delicto 
Under at least one statute ft has 
been held that a tenant by sufferance 
is liable ex delicto for rent of prem¬ 
ises for a sum equal to the value of 
the use of the land occupied.—Power 
Mercantile Co. v. Moore Mercantile 
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whose title he had never admitted, expressly or by 
implication, but had always denied, and whose tenant 
he had never in any sense been. 21 

After termination of lease . It is well settled that 
a tenant is liable in an action for use and occupation 
where he continues to occupy the leased premises 
after the expiration of his term, 22 or after the lease 
has been terminated by forfeiture, 23 by agreement, 24 
by statutory summary proceeding, 25 or by the repu¬ 
diation of the lease by the tenant, 26 or after the lease 
has been abandoned by agreement, and the parties 
have failed to agree on new terms. 27 Even though 
the lease may be under seal it does not affect the 
right to recover in this form of action, 28 since the 
holding is not under the lease. 29 It has been held, 
however, that, even though the original lease may be 
deemed to have terminated, a holding over under a 
provision of the lease providing for an extension of 
time for the identical period as in the original lease 
does not constitute an unlawful possession, and an 
action for use and occupation cannot be main¬ 
tained. 30 The basis of the doctrine is that the con¬ 
tinued possession of the tenant holding over is 
characterized by the previous lease and must be 
deemed a holding by implied permission of the 
original lessor, 31 and that the law will raise an im¬ 
plied promise to pay for a use and occupancy thus 
acquired and continued, 32 even though the tenant 
refuses to renew the lease and gives notice that he 
has rented other premises with the express intention 
to vacate within a short time. 33 It has been held 
that the fact that the tenant holds over after notice 
to quit does not destroy this implication, unless the 
landlord has followed the notice by some act in¬ 


dicative of an intent to treat him as a trespasser. 34 

Although there is authority to the contrary, 35 an 
action for use and occupation does not lie where 
the owner of the premises elects to treat the tenant 
as a trespasser, 36 except for any interval that may 
exist between the termination of the lease and the 
election of the lessor to treat him as a trespasser, 37 
since the action for use and occupation lies only 
where the relation of landlord and tenant exists 
founded on an agreement either express or im¬ 
plied. 38 

If one of two colessees holds over after the ex¬ 
piration of the term without the consent of the 
other, the latter is not liable. 39 

(7) Occupation by Purchaser 

(a) In general 

(b) Where contract not completed be¬ 

cause of vendor’s fault 

(c) Where purchaser fails or refuses to 

perform contract 

(d) Where contract earned into effect 

(e) Special provisions m contract 

(a) In General 

Generally an action for use and occupation cannot 
be maintained against one who enters on land under a 
contract of purchase. 

Although there is authority to the contrary, since 
the existence of the relation of landlord and tenant 
is an essential element of the action, as discussed 
supra § 3, it is broadly held m many decisions that 
an action for use and occupation cannot be main¬ 
tained against one who has entered on land under 


Co. f 177 P. 406. 65 Mont. 401—Leyson 
v. Davenport. 98 P 641. 38 Mont. 62 

21. Mass—Burke v. Willard. 137 N. 
E 744. 243 Mass. 547. 

66 C J. p 94 note 56 

22. US—Lilving-ston v. Indian Ter¬ 
ritory Illuminating Oil Co, CCA 
Okl, 91 F 2d 833 

Cal—Herond v. Bonsall, 140 P.2d 
121, 60 Cal App 2d 152. 

66 CJ p 94 note 57—36 C.J. p 381 
note 90. 

Termination of employment contract 
giving right of occupancy 
La.—Carney v Agurs, App, 197 So. 
288 

Pa.—Webb v Curtis. Com. PI., 64 
MontgCo 180 

28. Mo.—Cote v. Landau, App., 29 S. 
W.2d 224. 

24. La.—Monticello v. Delavisio, 
App., 191 So. 162. 

88. N.T.—In re Radway's Estate, 
258 N.Y.S. 782, 144 Misc. 852. 


The issuance of a warrant dispos¬ 
sessing a tenant, m a statutory sum¬ 
mary proceeding, terminates the lease 
as of the date of the issuance of 
the precept, and the landlord may 
recover for use and occupation from 
that date to the time when the war¬ 
rant was issued —In re Radway's 
Estate, 258 N Y S. 783. 144 Misc. 352— 
Goelet v. Puchs, 202 NYS 263. 

26. U S —Scott v. Hawsman, C C 
Ohio, 21 FCas No 12,532, 2 McLean 
180 

ND—Schwoebel v. Fugina, 104 N.W 
848, 14 ND. 375. 

Tenant at will 

Ala.—Martin v. Carroll, 66 So 2d 69, 
259 Ala. 197. 

27. Me.—Forbes v. Smiley, 66 Me. 
174. 

28. N.Y.—Abeel v. RadclifP, 13 Johns 
297, 7 Am.D. 377. 

Pa—Carter v. Collar, 1 Phila. 339. 

29. N Y.—Abeel v Radcllff, 13 Johns 
297, 7 Am.D. 377. 

30. Mo.—Moore v. Arkansas-Mis-1 
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i souri Power Corp, App., 161 SW. 
2d 1003 

31. NY.—Osgood v. Dewey, 13 
Johns 240 

32. Ala.—Wolffe v. Wolff, 69 Ala 
549, 44 Am R 526 

66 C J p 95 note 64 

33. Ala—Wolffe v Wolff, supra. 

66 C.J. p 95 note 65. 

34. Pa—National Oil Refining Co v. 
Bush, 88 Pa. 335—Mozart Bldg As¬ 
soc. v. Friedjen. 12 Phila 515, 35 
Leg Int 145 

35. R.I.—Fraraccio v. Progress Ice 
Cream Co, 75 A 2d 298, 77 R I 315 

36. N.Y.—Featherstonhaugh v. Brad¬ 
shaw, 1 Wend 134. 

66 C J p 96 note 67. 

37. Pa—Williams v. Ladew, 33 A. 
329, 171 Pa 369—Bush v National 
Oil Refining Co, 5 Wkly.N.C. 143. 

38. NY —Featherstonhaugh v. Brad¬ 
shaw, 1 Wend. 134. 

39. Mo—Cote v. Landau, App., 29 
S.W.2d 224. 
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a contract of purchase, 49 and that this rule is sub¬ 
ject to no exception whatever unless the parties pro¬ 
vide otherwise in the contract itself, or unless the 
rule has been changed by statute, as discussed infra 
this section. The relation of landlord and tenant, 
it is said, cannot exist when possession is held under 
a contract of sale, 41 and an agreement to pay rent 
cannot be implied from an entry pursuant to an 
agreement to purchase, 42 because it is inconsistent 
with the latter agreement, 43 and is of necessity re¬ 
butted thereby. 44 The operation of this rule is not 
affected by the fact that the contract of sale is 
invalid and unenforceable 45 

Purchaser not in default . An action for use and 
occupation does not lie against a purchaser in pos¬ 
session under a contract of sale where he is not m 
default in the performance of the contract. 46 

Entry under person other than plaintiff. The 
doctrine that one who enters on premises, under an 
agreement or understanding that he is to be a pur¬ 
chaser, is not afterward liable in an action for use 
and occupation, has no application where the entry 
is made under the owner, and the agreement of 
sale, which is afterward rescinded, is with a mort¬ 
gagee, whose title is acquired in subsequent fore¬ 
closure proceedings 47 

Where a contract for the sale of land has been 
rescinded by mutual agreement, an action cannot 
be maintained for the use and occupation prior to 
rescission. 48 
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Occupation after contract "goes off* If a party 
is let into possession under a contract of sale which 
“goes off,” he is liable for use and occupation at the 
suit of the vendor for the period during which he 
remained in possession after the contract went off. 49 
When the contract is at an end, he is a tenant at 
will simply, 60 but he would be entitled to have a 
reasonable time after the negotiation failed in which 
to quit possession, dunng which time he would not 
be liable for rent. 61 

(b) Where Contract Not Completed because 
of Vendors Fault 

An action for use and occupation does not lie against 
one entering on land under a contract of purchase, which 
is not completed because of the vendor’s fault. 

An action for use and occupation cannot be main¬ 
tained against one who has entered on land under a 
contract of purchase which is not completed because 
of the vendor’s fault. 52 The vendor cannot by his 
own wrongful act convert the purchaser into a ten¬ 
ant 53 It has accordingly been held 54 or said 66 that 
an action for use and occupation cannot be main¬ 
tained against one who took possession under a 
contract of sale which failed afterward to be con¬ 
summated, m consequence of the vendor’s inability 
to make title, or because of the vendor’s refusal to 
convey, 56 or where the vendor refused to allow the 
purchaser to perform his agreement or accept per¬ 
formance on his part 57 

Where use and occupation not beneficial. Where, 


40. N J.— Roselle Park Building ft 
Loan A^'n v Friedlander, 181 A. 
316. 116 NJLaw 32 

N D —Barnes v Hulet. 159 NW. 25. 

34 ND 576 
66 C J p 95 note 75 

41. Ga —Barnes ▼. Shinholster, 14 
Ga 131 

66 C J p 95 note 78 

42. Ind—Fall v. Hazelrigg, 45 Ind 
576. 15 AmR. 278—Miles v Elkin. 
10 Ind 329 

Ky —Robards v. Robards, 85 SW 
718, 27 KyL. 494. 

Me—Bishop v. Clark, 20 A. 88. 82 
Me. 532—Laph&m v. Norton, 71 Me 
83 

Mass —Little v Pearson, 7 Pick. SOI, 
19 AmD 289 

N.J.—Breiver v. Conover's Adm'rs, 18 
NJLaw 214 

N.T—Thompson v Bower, 60 Barb 
463—Smith v Stewart, 6 Johns. 46. 
5 Am.Dec. 186 

NC—Wellborn v. Simonton, 88 N C. 
266 

RI —Bangs v. Barret, 18 A. 250, 16 R 
I 615. 

SC—Blackwell v Ryan, 21 S.C. 112 
66 C.J. P 96 note 79. 


Oooupattan of additional land by 
mistake 

Where a vendor, by mistake, puts a 
purchaser into possession of more 
land than he sells him, and which 
does not belong to him. the pur¬ 
chaser will not be held to pay rent 
therefor to the vendor for the time 
tthich he remains in possession — 
Nelson v Suddarth, 1 Hen. & M 350, 
11 Va 350. 

43. US —Carpenter v. U S , Ct Cl, 
17 Wall 489, 21 LEd 680. 

44. Ind.—Newby ▼. Vestal, 6 Ind 
412. 

45. U S —Carpenter v U. S, Ct.Cl, 
17 Wall. 489. 21 LEd 680. 

66 C J. p 96 note 82. 

46. Me—Lapham v. Norton, 71 Me. 
83. 

66 C J. p 96 note 84. 

47. Cal —Lynch v. Pearson, 57 P 
676, 125 Cal. 21. 

48. N.C.—Wellborn ▼. Simonton, 88 
NC 266. 

Tex—Brown v. Engel, 2 Tex.App.Civ 
Cas S 103. 

66 C.J. p 97 note 6. 
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49. Kv—Bartlett v. Blanton, 4 J.J. 
Marsh. 426 

66 C.J p 97 note 7 

50. Conn—Michael v. Curtis, 22 A 
949, 60 Conn 3C3 

Mich—-Dwight v Cutler, 3 Mich 666, 
61 Am.D. 105 

51. Conn—Michael v Curtis, 22 A. 
949, 60 Conn 363 

52. Ky—Jones v Tipton, 2 Dana 
295 

La—Succession of Cox, 32 La Ann 
984 

66 C J. p 96 note 85. 

53. Kan.—Garvin v. Jennerson 20 
Kan 371. 

NY—Thompson v. Bower, 60 Barb 
463. 

54. Vt—Way v. Raymond, 16 Vt. 
371. 

66 C J. p 96 note 87. 

55. N.M —Moore v. Western Meat 
Co., 113 P. 827, 16 N ML 107. 

56. N J.—Roselle Park Building ft 
Loan Ass'n v. Friedlander, 181 A. 
316, 116 N.J.Law 32. 

Tex.—Patrick v. Roach, 21 Tex. 251. 

66 C.J. p 06 note 89. 

57. N.Y.—Thompson v. Bower, 60 
I Barb. 462. 
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by reason of the acts of the vendor, the use and oc¬ 
cupation of the purchasers are wholly without ben¬ 
efit to them, an action for use and occupation will 
not lie on their failure to consummate the contract 
of purchase. 68 

(c) Where Purchaser Fails or Refuses to 
Perform Contract 

Unless otherwise provided by statute, according to 
the weight of authority, an action for use and occupation 
does not lie against a purchaser In possession who fails 
or refuses to perform the contract. 

There is a conflict of authority, sometimes even 
in the same jurisdiction, on the question whether, 
where one is put into possession of land on a con¬ 
tract to purchase it, which he afterward fails or 
refuses to comply with, an action for use and oc¬ 
cupation can be maintained against him for the time 
during which he held possession. 69 According to 
the weight of authority, the action does not lie al¬ 
though the purchaser fails or refuses to comply with 
the contract, the view being taken that the absence 
of the relation of landlord and tenant precludes a 
recovery in this form of action. 60 Contrary to the 
view just stated it is held in some decisions that, 
on failure or refusal of the purchaser to perform 
the contract, an action for use and occupation for 
the time during which he held possession will lie, 61 
although the contract was not enforceable under the 
statute of frauds because it was not in writing; 62 
in others it is held that the vendor may maintain 
an action of trespass or assumpsit for use and oc¬ 
cupation at his election, 63 the view being taken that 
the purchaser m these circumstances sustained the 
relation of tenant at will to the owner, 64 and that a 
promise to pay for such occupation might fairly be 
implied. 66 

Effect of special statutory provisions. By express 
statutory provision, an action will lie for use and 


occupation where a purchase has been made and pos¬ 
session given, and the purchaser fails to complete 
the purchase, provided notice was served to demand 
possession, and possession is refused. 66 

(d) Where Contract Carried into Effect 

A person In occupation of land under a contract for 
Its purchase, which Is carried Into effect, cannot be held 
liable for use and occupation. 

Where a person occupies land under a contract 
for the purchase of it, and the contract is ultimately 
carried into effect, he cannot be held liable for use 
and occupation, 67 in the absence of an express 
promise on his part to pay rent, 68 since the law 
will not imply such a promise. 69 

(e) Special Provisions in Contract 

Notwithstanding the relationship of vendor and pur¬ 
chaser created by contract, the parties may, by special 
provisions incorporated in the contract, require the pay¬ 
ment of rent if conditions of the contract are not per¬ 
formed, and on default of the purchaser an action for 
use and occupation will |le. 

There can be no recovery on failure of the pur¬ 
chaser to perform the contract where it expressly 
provides that the purchaser should have the use of 
the premises free from rent. 70 On the other hand, 
notwithstanding the relationship of vendor and pur¬ 
chaser created by the contract, the parties may, by 
provisions incorporated therein, require the payment 
of rent if the conditions of the contract are not per¬ 
formed; and on default of performance by the pur¬ 
chaser, an action for use and occupation will lie. 71 

(8) Vendor Remaining in Possession after 
Conveyance 

It Is generally held that where a vendor remains In 
possession after a conveyance, a tenancy cannot be im¬ 
plied from ouch fact so as to authorize the purchaser 
to recover for use and occupation by an action of as¬ 
sumpsit. 

While there is some authority to the contrary, 72 


58. US—La Cueva Ranch Co. v. 
Brewer, CCA Ill., 23 F 2d 869. 

66 C J p 96 note 92. 

Deprivation of beneficial enjoyment 
of premises through landlord's de¬ 
fault in general see infra S 8. 

59. Wis.—Wright v. Roberts. 22 Wis 
161. 

60l N.J.—Roselle Park Building A 
Loan Ass'n v. Friedlander, 181 A. 
216, 116 N.J.Law 32. 

Tex.—Brown v. Engel, 2 Tex.App.Civ. 

Cas. § 103. 

86 C.J. P 96 note 95. 
aught of possession, until default 
Where the vendor exercised his op¬ 
tion of terminating the contract and 
retaining as liquidated damages pay¬ 
ments made by the purchaser having 


the right to retain possession until 
default, an action would not lie 
against the purchaser for use and oc¬ 
cupation.—Farnsworth v. Gromm, 208 
IlLApp. 339. 

6L Idaho—Graves v. Cuplc, 272 P. 

2d 1020, 75 Idaho 45L 
Tenn.—Guthrie v. Holt, 9 Baxt. 627. 

66 C.J. p 97 note 96. 

62. Ala.—Smith v. Wooding. 20 Ala. 
324—Davidson v. Ernest, 7 Ala. 817. 

63. N.H.—Woodbury v. Woodbury, 
47 N.H. 11. 90 Am.D. 555. 

66 C J p 97 note 98. 

64. Me.—Patterson v. Stoddard, 47 
Me. 355, 74 Am.D. 490. 

65. Or.—Sievers v. Brown, 56 P. 171, 
34 Or. 454, 45 LRA. 642. 

66 C.J. p 97 note 1. i 
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66. Ill—Hadley v. Morrison, 39 Ill 
392—Sheets v. Sheets, 154 lllApp 
285. 

67. U.S—Carpenter v. U. S., Ct.Cl., 
17 Wall. 489, 21 L.Ed. 680. 

Me.—Dennett v. Penobscot Fair 
Ground Co., 67 Me. 426, 426, 2 Am. 
R. 58 

68. Me.—Dennett v. Penobscot Fair 
Ground Co., supra. 

69. Me.—Dennett v. Penobscot Fair 
Ground Co., supra. 

66 C.J. p 98 note 13. 

70. Mass.—Welch v. Andrews, 9 
Mete. 78. 

7L Wis.—Wright v. Roberts. 22 Wis. 
161. 

66 C.J. p 98 note 16. 

72. Ohio.—Jones v. Timmons, II 
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it has generally been held that, where the vendor 
remains in possession after conveyance a tenancy 
cannot be implied from such fact so as to authorize 
the purchaser to recover for use and occupation by 
an action of assumpsit, 7 * the remedy of the pur¬ 
chaser in such case being by an action of eject¬ 
ment, 74 in which action the vendor will be liable 
to respond in damages by way of mesne profits. 75 

(9) Occupation by Trespasser 

In the absence of express statutory authorization, an 
action of assumpsit for use and occupation will not lie 
against one whose entry and possession are tortious and 
make him a trespasser. 

Since the action for use and occupation is based 
on contract, express or implied, and on the existence 
of the relation of landlord and tenant, the well set¬ 
tled rule is that the action generally will not lie 
against one whose entry and possession are tortious 
and make him a trespasser. 76 No contract for the 
payment of rent is implied by law against a mere 
trespasser, 77 and in no sense is a trespasser a tenant 
of the owner of land tortiously entered 78 Like¬ 
wise, the owner may not waive the tortious entry 
and occupation and sue in assumpsit. 79 His remedy 
is trespass to recover damages for the tortious entry 
and holding of the premises. 80 The operation of the 
rule is not affected by the fact that after the tortious 
entry the owner gave the trespasser permission to 
occupy the premises unless he accepted such permis¬ 
sion and held in pursuance of it, since the trespasser 
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cannot be converted into a tenant without his con¬ 
sent 81 

Effect of special statutory provisions . In some 
jurisdictions, by virtue of special statutory provi¬ 
sions, an action will lie against a mere trespasser for 
use and occupation, 82 the purpose of such provisions 
being to provide compensation to the owner for the 
wrongful occupation. 83 In effect, statutes giving the 
right to recover in this form of action make it 
permissible to waive the tort and sue in assumpsit. 84 
It has been said that a local statute might perhaps 
allow a recovery in assumpsit for damages arising 
out of any trespass on land, 86 but that, in order to 
recover in this form of action, it would be neces¬ 
sary to base the declaration on the statute, otherwise 
there could be no recovery in assumpsit. 86 These 
statutes do not require or contemplate that demand 
for possession be made before liability attaches. 87 
A statute allowing recovery for wrongful occupa¬ 
tion has been held not to apply where the land- 
owner’s rights are governed by a statute relating to 
demolition of improvements erected on the land 
of another. 88 

Effect of agreement subsequent to tortious entry . 
Where one goes into possession of another’s land 
wrongfully, it is competent for the parties, by a con¬ 
tract subsequently made, to change the relation from 
that of a trespasser to that of a tenant. 89 Such a 
contract will be implied, and an action for use and 
occupation may be brought thereon, if it be shown 


Ohio St 596—Silverberg v Kramer. 
Mun , 68 N E 2d 835 
Pa.—Sunsen v. Mancuso, Com PI, 33 
Erie Co 213. 

66 C.J. p 98 note 16. 

73. N.Y.—Preston v. Hawley, 34 N. 
E. 906. 139 NY 296, 298. 

66 C J. p 98 note 17. 
might to possession expressly re¬ 
served 

If the contract reserves to the ven¬ 
dor a right to continue in possession 
for a certain period after the convey¬ 
ance, he is not under any obligation 
to pay for such use and occupation 
unless the contract so provides.— 
Becker v. Davis, 87 N.Y S. 422 

74. Ill—Greenup v. Vemor, 16 Ill. 
26. 

N.Y.—Preston v. Hawley, 6 NE 770, 
101 N Y. 586. 

7& NY.—Preston v. Hawley, 34 N. 
E. 906. 139 N.Y. 296—Preston v. 
Hawley, 5 N.E. 770, 101 N.Y. 586. 
78b Hawaii.—Fountain v. Mackenzie, 
32 Hawaii 45. 

66 C.J. p 98 note 22. 

77. Ala.—Weaver v. Jones, 24 Ala 
420. 

66 CtJ. p 99 note 25. 


78. Ga—Allen v Macon, D & S R 
Co.. 33 SE. 696, 107 Ga. 838. 

66 C.J. p 99 note 26. 

79. Minn—Hurley v. Lamoreaux, 12 
NW. 447, 29 Minn. 138 

66 C J p 99 note 27. 

Waiving tort and suing in assumpsit 
generally see Actions 6 60, Assump¬ 
sit, Action of 9 12. 

80. Ala —Burgess v. American 

Mortg Co. of Scotland, 22 So. 282, j 
115 Ala. 468. i 

66 C J p 99 note 28. ! 

81. N.Y.—Thompson v. Fox, 47 N.Y. 
S 176, 178, 21 Misc. 298. 

66 C.J. p 99 note 29. 

82. Ala—Jones v. Scott, 31 So 2d 
361, 249 Ala. 336—Alabama Butane 
Gas Co. v. Tarrant Land Co, 15 So 
2d 105, 244 Ala. 638—Alexander v 
Letson, 7 So.2d 33, 242 Ala 488 

Cal.—Herond v. Bonsall, 140 P 2d 
121, 60 Cal App.2d 152. 

Ill.—Cauley v. Northern Trust Co, 
43 N.E 2d 147, 315 IlLApp. 307—Gul¬ 
let Corporation of America v Ros¬ 
enberg, 28 N.E 2d 351, 306 IlLApp 
267. 


La —Provost v. Romero. App., 177 Bo. 
375. 

Mont —Pritchard Petroleum Co. ▼. 
Farmers Co-op. Oil & Supply Co., 
190 P.2d 55, 121 Mont 1 
N D.—Belakjon v. Hilstad, 35 N.W.2d 
637, 76 N.D. 298. 

66 C J. p 99 note 32-p 100 notes 39, 46. 

83. Mont.—Pritchard Petroleum Co. 
v. Farmers Co-op. Oil & Supply Co., 
190 P.2d 55, 121 Mont L 

84. Mich.—Lockwood v. Thunder 
Bay River Boom Co., 4 N.W. 292, 
42 Mich. 536. 

SD—Baldwin v. Bohl, 122 N.W. 247, 
23 S.D. 395. 

86. Mich.—Lockwood v. Thunder 
Bay River Boom Co., 4 N.W. 292, 
42 Mich. 536, 540. 

66 C J. p 100 note 4L 

86. Mich.—Smith v. Haight 154 N. 
W 563. 188 Mich. 512. 

87. Okl.—Williamson v. Allen, 232 
P. 98, 105 OkL 198. 

88. La.—Elrod v. Hail, App., 146 So. 
797. 

89. Nev.—Dixon v. Ahern, 14 P. 598, 
19 Nev. 422. 

66 C.J. p 100 note 48. 
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that after the tortious entry the tort-feasor consent¬ 
ed to hold under the permission of the owner and 
in recognition of his title. 90 

(10) Occupation by Adverse Holder 

Generally, In the absence of any special statutory 
provisions permitting a recovery, an action for use and 
occupation is not maintainable against one in adverse 
possession under a claim of title. 

Although there is authority to the contrary, 91 an 
action for use and occupation does not lie against 
one who occupies the lands of another adversely, 
either claiming title in himself or in a third person, 92 
regardless of whether plaintiff has reentered either 
by judgment of a court or by some other means 93 
The tort cannot be waived and assumpsit main¬ 
tained. 94 A reason assigned as an insuperable ob¬ 
jection to the maintenance of this action is that 
title to land cannot be tried in an action for use and 
occupation 95 which is a purely personal action. 96 
The operation of the rule is not affected by the fact 
that the owner gave his assent to the occupancy 
unless such assent was accepted and consent given 
by the occupant to hold under the owner and m 
subordination to his title, 97 or by the fact that the 
owner of the premises demanded rent or notified 
the occupant that he would be required to pay rent 
if he continued to occupy the premises, the occupant 
not assenting thereto. 98 The remedy of the owner 
in case of adverse possession is by ejectment 99 or 
trespass. 1 An action of assumpsit for use and oc¬ 
cupation will not lie to recover mesne profits after 
recovery m ejectment. 2 

Effect of statutory provisions. The rule that an 
action for use and occupation does not lie against 
one who occupies the land of another adversely is 
not changed by the practice act abolishing distinc¬ 


tions in the forms of action, 9 or by a statute au¬ 
thorizing an action for use and occupation for lands 
occupied by any person without any special agree¬ 
ment, 4 or by a statute which provides that any land¬ 
lord, when there is no contract, may recover a 
reasonable satisfaction for the lands held or oc¬ 
cupied, 5 or by a statute providing that the action for 
use and occupation will lie when defendant has gone 
into possession of land unlawfully. 6 

In some jurisdictions, by virtue of special statu¬ 
tory provisions, an action for use and occupation is 
maintainable against one in adverse possession un¬ 
der a claim of title. 7 

(11) Other Occupancies 

The placing and retention of personal property on the 
premises of another constitute a use and occupation so 
as to subject the owner of the personalty to liability in 
an action of implied assumpsit. 

Where one in possession of personal property 
places it on certain premises and retains it thereon, 
the use and occupation of the premises are by him 
who had possession of the property . 8 A chattel 
mortgagee, who takes possession of the premises ei¬ 
ther absolutely or to protect his property therein , 9 
or is permitted to retain the chattels upon the 
premises on termination of the lease , 10 is liable to 
the lessor for the use thereof. The retention of fix¬ 
tures on premises by the lessee on expiration of the 
lease constitutes a use and occupation of the realty 
by another, regardless of whether such use is 
tortious or wrongful, since as a tort, if any, it may 
be waived and an action on implied assumpsit main¬ 
tained .' 11 A licensor of personalty placed on prem¬ 
ises leased by the licensee, on termination and sur¬ 
render of both the lease and license, is not liable to 
the landlord for the value of the use of the premises 


90. Nev.—Dixon ▼. Ahern, 14 P. 098, 
19 Nev 422. 

Wis—Ackerman v. Lyman, 20 Wia 
454 

91. Tex—Werner v. Brehm, Civ 
App, 239 S W 2d 825, error refused 
no reversible error. 

Wash—Eckley v Bonded Adjustment 
Co, 190 P 2d 718, 80 Wash 2d 96. 

I A L R 2d 717. 

92. Ala—Jones v. Scott, 31 So 2d 
361, 249 Ala. 336—Alexander v. Let- 
son, 7 So.2d 33, 242 Ala. 488. 

La—Provost v. Romero, App., 177 
So 375 

Mass—Flood v. Flood, 1 Allen 217. 

66 C.J. p 100 note 50. 

93. Ala.—Alexander v. Letson, 7 So 
2d 33, 242 Ala. 488. 

94. Mass — City of Boston v. Binney, 

II Pick. 1. 22 Am D. 353. 

63 C.J. p 101 note 51. 


195. Ala—Crabtree v. Street, 76 So 
374, 200 Ala 374 

66 C J. p 101 note 58. 

96. Ala —Crabtree v Street, supra 

97. Nev—-Dixon v Ahern, 14 P 69R, 
14 Nev. 422 

98. Mich—Smith v. Haight, 154 N 
W 563, 188 Mich 512. 

66 C J p 101 note 53. 

99. Cal —Sampson v. Schaeffer, 3 
Cal. 196 

66 C J. p 101 note 54. 

1. Cal.—Sampson v. Schaeffer, supra 

66 C.J. p 101 note 55. 

2. Ohio—Butler v. Cowles, 4 Ohio 
205, 19 Am D 612. 

66 C J. p 101 note 56 

3. Cal.—Sampson v. Schaeffer, 3 Cal 
196 

66 C.J. p 101 note 60. 
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4. Ill.—Jackson v. Reeter. 201 Ill 
App 29 

66 C J. p 101 note 61. 

5. Miss —Newberg v. Cowan, 62 
Miss 570 

6. Ala—Crabtree v Street, 76 So. 
374. 200 Ala 442 

66 C J. p 101 note 63 

7. ND—BelakJon v Hilstad, 35 N 
W.2d 637, 76 ND 298. 

8. Idaho—Von Padua v American 
Type Founders' Co, 187 P. 793, 32 
Idaho 710. 

9. NT—Talley v. James Everard’s 
Breweries, 116 N Y.S. 657. 

10. Cal.—Meyer v. Parobek, 259 P. 
2d 948, 119 CaLApp2d 509 

11. Cal.—Herond v. Bonsall, 140 P. 
2d 121, 60 Cal.App 2d 152. 



91 C.J.S. 


for the period subsequent to the lease, even though 
the licensor merely reclaims his property and docs 
not cause its removal from the premises. 12 Where 
an attorney for creditors of a tenant took posses¬ 
sion of the leased premises with the acquiescence of 
the landlord, he is liable for use and occupation 
without any agreement as to the rent, 13 and this is 
so although he disclosed the fact that he was an 
agent, if he did not also disclose the name of his 
principal. 14 

The turning over of premises by the lessee to a 
corporation organized by him and the latter’s tak¬ 
ing possession would create such privity between the 
lessors and the corporation as to make the latter 
liable on a quantum meruit for rent while continu¬ 
ing in possession 15 Where, on expiration of a 
contract whereby the contractor’s consideration was, 
in part, that a named company be permitted to con¬ 
struct a wharf on premises where the work was to 
be done and use and occupy the wharf rent free 
during the life of the contractor’s contract, the con¬ 
tractor surrendered the possession he had of the 
land individually, he cannot be charged with the 
occupation of the company, which held over by its 
tenant, since this was not a holding over by the con¬ 
tractor individually. 16 

§ 6. -Medium of Payment Affecting 

Right of Action 

There it a diversity of opinion as to whether an action 
for use and occupation will lie where rent is to be paid 
not In money but in chattels, or work and labor. 

Some difference of opinion exists as to whether 
an action for use and occupation will lie where 
rent is not to be paid m money but in chattels, or 
work and labor. It is held that this action does not 
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lie where there is a special agreement to pay in 
specific articles instead of money and the contract 
itself does not fix their value or furnish a rule by 
which it may be ascertained by mere calculation. 17 
On the other hand, it has been held that the action 
will lie where a part of the crop is the rent agreed 
on, although no money value of the crop reserved 
as rent is specified in the contract, or any liquidated 
damages stipulated to be paid by the lessees in the 
event of nondelivery, 18 and also that, where land 
was rented in consideration of repairs to be made, 
and the tenant failed to perform, the landlord might 
treat the contract as rescinded and maintain an ac¬ 
tion of assumpsit for use and occupation. 18 

§ 7. Persons Entitled to Remedy 

Although an action for use and occupation does not 
depend on the validity of the plaintiff's title, no recovery 
may be had by one having no title to the land, or any 
estate, interest, or right of possession during the period 
of the use and occupation for which a recovery is sought. 

An action for use and occupation, it has been 
said, does not depend on the validity of plaintiff’s 
title, but on a contract, express or implied, between 
the parties, 20 and subject to a few exceptions 21 
plaintiff’s right to recover is independent of the 
comparative strength and validity of his and de¬ 
fendant’s title to the land. 22 Nevertheless, it has 
very generally been held that one who has no title 
to land, 23 or any estate, 24 interest, 25 or right of 
possession 26 therein during the period of the use 
and occupation for which a recovery is sought may 
not maintain an action for use and occupation, and 
especially this is true where the land was claimed 
by the occupant under an adverse title. 27 Likewise, 
the action may not be brought by one between whom 
and the occupant no contract relation exists, 28 un¬ 


iat. Ala —Veazey v. Electrical Re¬ 
search Products, 145 So 319, 226 
Ala 60 

13. Ark —Cooley v Kslr, 151 S W 
254, 105 Ark 307. 43 LRA.NS. 
527. 

14. Ark—Cooley v Kslr, supra 

15. Ill —Griffin v W L Pf effer 
Lumber Co, 120 NE 583, 265 Ill 
19. 

16. Cal—Richmond Wharf & Dock 
Co v. Blake, 185 P. 186, 39 Cal App 
5 . 

17. Ala.—Oswald v Godbold, 20 Ala 
811 

66 C J p 102 note 71. 

1& Ohio.—Butler v. Baker, 6 Ohio 
St 584. 

19. Ark—Tait v. McClure, 25 Ark. 
168. 

90l Mass.—Cobb v. Arnold, 8 Mete. 


398—Codman v Jenkins, 14 Mass 
93 

Necessity of contract see supra $ 4 

21. Mass—Cobb v. Arnold, 8 Mete 
398 

66 C J p 102 note 76. 

22. Mass—Cobb v Arnold, supra 

23. Ala—Smith’s ExTs v Houston, 
16 Ala 111 

66 C J. p 102 note 78. 

24. Ill—Jackson v. Reeter, 201 Ill. 
App 29 

66 C J p 102 note 79. 

25. Mo—Wilson v. Mclnturff, App., 
198 S W 421 

66 C J p 102 note 80 

26. Okl—Cook v. Melton, 176 P. 205. 
73 Okl. 318. 

66 C J. p 102 note 81 

27. Ill—Jackson v. Reeter, 201 Ill 
App 29 

Occupancy under adverse title gen¬ 
erally see supra 8 5. 
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28. US —Adsit v Kaufman, Alaska, 
121 F. 355, 58 CCA 33 
66 C J p 103 note 83 
Privity of contract held to exist 
Where surviving wife permitted 
tenant to enter into occupation of 
homestead property under an alleged 
parol agreement made with husband’s 
agent to take the property for a "sea¬ 
son” and tenant entered into posses¬ 
sion without Questioning validity of 
surviving wife’s title to property or 
her rights under alleged lease, law 
implied that surviving wife consented 
to tenant’s occupation of premises on 
terms which tenant had previously 
agreed to with agent of deceased hus¬ 
band and implied consent put surviv¬ 
ing wife in “privity” with tenant and 
entitled her to maintain an action 
for use and occupation of premises — 
Wain v. Howard, 196 So. 210, 142 
Fla. 736. 
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less, as discussed supra §§ 4, 5, it is otherwise pro¬ 
vided by statute. Where an express contract exists, 
plaintiff’s rights are determined by its terms, not 
merely by consideration of the terms of the govern¬ 
ing statutes. 29 

Assignee of lease who has been recognized as a 
landlord by the lessee by payment of rent to him 
may maintain an action for use and occupation for 
rent accruing subsequent to the assignment, although 
he has no interest m the reversion. 30 Where it is 
so provided by statute, he may maintain such action 
even without attornment by the lessee, if he has been 
notified of the assignment. 31 

Owners of legal or equitable estate. As a general 
rule only the owner of the legal estate, entitled to 
possession thereof, may maintain an action for use 
and occupation in the absence of an express agree¬ 
ment, 22 or of actual possession. 33 In such case the 
law will not imply a promise to pay rent to one 
other than the owner of the legal estate. 34 

Purchasers or mortgagees of leased land. The 
purchaser of leased land may not recover for the 
use and occupation of the premises prior to the time 
of his purchase ; 36 but it has been held that he may 
recover for use and occupation rent accruing after 
the purchase, if the tenant had notice of the sale 
before paying the rent to the landlord, 36 or if the 
sale is with the assent of the tenant and he continues 
to occupy the premises after notice of the sale. 37 
The right to recover m this form of action is the 
same whether the sale is made by the landlord him¬ 
self 38 or by process or order of court. 39 The seller 
of the leased premises may not maintain an action 
for use and occupation against the lessee for rents 
accruing subsequent to the sale. 40 It has been held 
that, where the lessee holds over his term, a pur¬ 
chaser of the land acquires the same right of action 
for use and occupation against the lessee thereof as 
the original owner had, 41 and this right is not im- 
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paired by his refusal to accept rent from the lessee 
or to extend his term. 42 

Where, after condition broken, a mortgagee en¬ 
ters under his mortgage to collect the rents and 
profits and notifies the tenant at will of the mort¬ 
gagor of these facts, the mortgagee may maintain an 
action for use and occupation of the land subse¬ 
quent to the entry. 43 On the other hand, it has been 
held that an action for use and occupation may not 
be maintained by a mortgagee, who buys in the 
mortgaged premises under a decree of foreclosure, 
against a tenant of the mortgagor, the letting being 
had after condition broken, for occupancy after the 
day of sale. 44 

§ 8. Defenses and Offsets 

a. In general 

b. Deprivation of beneficial enjoyment 

c. Offsets 

a. In General 

A defendant occupying land aa a tenant under an 
express or Implied contract Is estopped to dispute the 
plaintiff’s title. It Is proper, however, to assert as a 
defense lack of any contractual relationship between the 
parties. 

Where, in an action for use and occupation, it 
is shown that defendant occupied land as tenant 
of plaintiff, he is estopped to dispute plaintiff’s 
title, 45 irrespective of whether the holding is under 
an express or implied permission; 46 but where 
defendant occupies the land under a lease from one 
who claims an equitable right to it, defendant, al¬ 
though not making a claim to the lands, is entitled to 
assert the equitable right as a defense. 47 Where 
plaintiff fails to prove a demise from himself to 
defendant, the latter may be permitted to prove that 
he held and occupied not under plaintiff, but under 
a third person. 48 One occupying the land of an¬ 
other may not defeat a recovery by the owner by 


29. Ala—Lobman v. Sawyer, App, 
74 So 2d 502, certiorari denied. Sup, 
74 So 2d 505 

30. N.Y.—Moffatt v. Smith, 4 N.Y. 
126. 

31. N.Y.—Morris v. Niles, 12 Abb.Pr 
103. 

32. Ill—Cauley v. Northern Trust 
Co, 43 NE 2d 147 ( 315 Ill App. 307. 

Pa—Everly v Shan nopin Coal Co., 11 
A.2d 700, 139 Pa.Super. 165. 

33. Ala—Grady v Ibach, 10 So. 287, 
94 Ala. 152. 

66 C.J. p 103 note 90. 

34. Ala.—Grady v Ibach, supra. 

35. Okl—Cook v. Melton, 176 P. 205, 
73 OkL 318. 


36. N H —Mussey v. Holt. 24 N.H 
248, 65 Am.D 234. 

66 C J. p 103 note 95. 

37. NY.—Peckham v. Leary, 13 N. 
Y Super. 494 

38. S.C.—Stewart v. Gregg, 20 S.E 
193, 42 S C 392. 

66 C.J. p 103 note 97. 

39. Pa.—Hayden ▼. Patterson, 51 Pa. 
261. 

66 C.J. p 103 note 98. 

4a Conn.—Peck v. Northrop, 17 
Conn. 217. 

41. DC—Selden v. Lee, 3 F.2d 335, 
65 App DC 164. 

Holding over generally see supra § 5. 

42. D.C.—Selden v. Lee, supra. 
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43. Mass—Lucler v. Marsales, 133 
Mass. 464. 

44. Ohio.—Poters v. Elkins, 14 Ohio 
344. 

66 C J. p 104 note 5. 

45. Ala—Jones v. Scott, 81 So 2d 
861, 249 Ala 336. 

66 C J. p 104 note 6. 

Estoppel to deny landlord's title gen¬ 
erally see Landlord and Tenant § 
266. 

48. Ala—Jones v. Scott, supra. 

66 C J p 104 note 7. 

47. Ala—Jones v. Scott, supra. 

48. Conn.—Buell v. Cook, 4 Conn. 
238. 
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proving that, if he had not occupied it, it would have 
remained vacant. 4 * Where buyers of the business 
of a tenant are sued by the tenant’s assignee on a 
claim for the use and occupation of the premises be¬ 
fore the expiration of the lease, and defendants 
testify that the landlord refused to accept them as 
tenants, and that it was agreed that the tenant 
should turn over the store and that they should 
include the rent as a part of the purchase money, 
it is a good defense that they had fully paid the 
consideration agreed on. 5 ® 

In an action to recover from husband and wife the 
rental value of premises occupied by them under a 
statute making both liable for the expenses of the 
family, the only liability is for the actual time 
that the premises were used and occupied by de¬ 
fendants, and therefore any claim that the husband 
had not joined with his wife in any lease presents 
no defense, his liability being created not by con¬ 
tract, but by statute; 51 and as no other recovery 
is possible except for the actual period of occupa¬ 
tion, a claim by the wife that the landlord failed 
to exercise efforts to reduce the claim is no de¬ 
fense. 52 A vendor’s fraudulent representation in 
pointing out an erroneous boundary line is a proper 
defense to the vendor’s claim for rent for the disput¬ 
ed tract occupied by the purchaser, and for the value 
of the timber cut therefrom. 52 

It is no defense in an action for the use and oc¬ 
cupation of premises that a portion of the period 
of such use was neither tortious nor wrongful. 64 
In jurisdictions where an express or implied con¬ 
tract is necessary, it is proper for defendant to assert 
as a defense lack of any such contractual relation¬ 
ship between the parties. 55 

Adverse possession. A defense that entry on land 
is under a bona fide claim of ownership and not by 
force, actual or constructive, is available in an ac¬ 
tion for use and occupation. 5 ® 
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Purchaser in possession . It does not lie in the 
mouth of defendant to assert in one breath that he 
is in possession under a valid contract of sale, and 
therefore not liable to make compensation for his 
occupation of the premises, and in the next breath 
assert successfully that he is under no obligation 
to perform the contract, and is entitled to and does 
repudiate it 57 

Laches in asserting title . Where plaintiff is es¬ 
topped by laches to assert any right, title, or inter¬ 
est in the land, he is not entitled to recover rent from 
defendant for use and occupancy. 58 

A statutory bar against recovery of rent , where 
no certificate of occupancy has been obtained for the 
premises as required by statute, will prevent re¬ 
covery for use and occupation of the premises. 58 

b. Deprivation of Beneficial Enjoyment 

As a complete defense, the defendant may show that 
through fault of the plaintiff he was deprived of all 
beneficial enjoyment of the premises, or as a partial de¬ 
fense that such deprivation occurred after occupancy for 
a certain time. 

It has been said that defendant may show as a 
complete defense to the action that through the 
fault of plaintiff he was deprived of all beneficial 
enjoyment of the premises. 60 It has been held also 
that it may be shown as a partial defense that after 
occupation for a certain time, by reason of the de¬ 
fault of the landlord, he had no beneficial enjoy¬ 
ment of the premises. 61 

Emction. In an action for use and occupation 
defendant may show eviction of part of the premises 
by a third person, whose title is paramount to that 
of the lessor, which will operate as a defense pro 
tanto, 62 the lessor in such case not being so far 
considered in fault as that it should depnve him of a 
return for the part remaining. 63 Where the evic¬ 
tion by the holder of the paramount title is of the 
I whole of the premises, by reason of which the ten- 


49 . Miss —Newberg v. Cowan, 62 
Miss 670 

60. NY.—James Butler v. Deegan, 
116 N.Y.S 60, 130 AppDlv. 544. 

51. Ill—Porter v. Duzeski, 182 Ill 
App 6. 

62. Ill—Porter ▼ Duzeski, supra. 

53. Ark.—Hoyer v. Edwards, 82 6 
W.2d 812, 182 Ark. 624. 

54. Cal—Meyer v. Parobek, 259 P. 
2d 948, 119 Cal.App.2d 509. 

56. Pa.—Gordon ▼. Pennsylvania 

Power Company. 20 Pa.Dist 6b Co. 
674. 


Defense held proper 

A public service company possess¬ 
ing the power of eminent domain, 
which has acquired a right of way 
by private agreement with the owner 
of the land, does not become liable 
to a subsequent purchaser of the 
property at a sheriffs sale, in foreclo¬ 
sure on a prior mortgage, for a rent¬ 
al fixed by notice addressed to the 
company by the purchaser, where, 
promptly on receipt of that notice, it 
declined to pay any rental for the use 
of the right of way.—Gordon v 
Pennsylvania Power Company, su¬ 
pra. 

56. Ala.—Alexander v. Letson, 7 So 

2d S3. 242 Ala. 488. | 
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57. NJ—Wheaton v. Collins, 100 A. 
157, 90 N J Law 29, affirmed 103 
A. 201, 91 N J Law 236. 

58. NC—Hughes v. Oliver, 47 SE 
2d 6, 228 N C. 680. 

59. N.Y —Baum Residence Corp v. 
Van Rosson, 134 N.Y.S.2d 302, 206 
Misc 314. 

60. NY.—Gilhooley v. Washington, 
4 N Y. 217. 

Pa.—Kline v. Jacobs, 68 Pa. 57. 

61. DeL—Potter ▼. Truitt, 3 Del. 331. 

62. NY—Christopher v. Austin, 11 
NY. 216. 

63. N.Y.—Christopher v. Austin, su¬ 
pra. 
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ant derives no benefit at all from his occupation of 
them, this will constitute a complete defense; 64 but 
not so, it seems, if, notwithstanding the eviction, the 
tenant derived some substantial benefit from his oc¬ 
cupation of the premises. 66 An eviction of part by 
the lessor himself operates as a complete defense 
to an action for use and occupation of the residue 
of the demised premises, while such eviction con¬ 
tinued. 66 

c. Offsets 

Taxes paid by the occupant are a proper subject of 
set-off, and by way of recoupment the defendant may 
show damage to his goods caused by the landlord's failure 
to repair the premises as agreed. Improvements volun¬ 
tarily made without request cannot be set-off. 

Taxes paid by the occupant are a proper subject 
of set-off in an action for use and occupation, 67 and 
defendant may, by way of recoupment, show damage 
to his goods caused by the landlord’s failure to re¬ 
pair the premises as agreed. 68 Where the action 
is brought by a purchaser of property subject to an 
unexpired lease against the lessees who continue 
to occupy the premises, with notice of the transfer 
and consenting to occupy as tenants of plaintiff, they 
cannot set off against rent accruing subsequent to 
such consent a debt due to them prior thereto, from 
their lessor. 66 

Improvements . Improvements voluntarily made 
without request cannot ordinarily be set off in this 
action, 70 and where defendant pleads his improve¬ 
ments by way of set-off to plaintiff’s claim for the 
wrongful use and occupation of his land, plaintiff 
may reply by setting up an occupation before the 
period to which his recovery otherwise would be 
limited by statute. 71 

§ 9. Time to Sue and Limitations 

An action for use and occupation must be brought 
within the time provided for by statute. 

An action for use and occupation is governed 
by a statute providing that an action for use and 
occupation of real estate must be brought within 
six years, and not by a statute providing in part 


that an action on a contract or liability, express or 
implied, which is not in writing and does not arise 
out of any written instrument, shall be brought with¬ 
in three years. 72 

§ 10. Jurisdiction and Venue 

An action for use and occupation Is transitory and 
not local in its nature. Under some statutes suit may be 
brought in the county where the premises lie, although 
the defendants reside in another county. 

Since the action for use and occupation is founded 
on privity of contract and not on privity of es¬ 
tate, it is, as discussed in the C.J.S. title Venue, § 41, 
also 67 C.J. p 69 note 78, transitory and not local 
in its nature. Where an action for the value of 
use of property is in effect an action for rent, 
it may be brought in the county where the prem¬ 
ises lie, although defendants reside in another 
county, under a statute so providing for actions 
for rent 73 

§11. Parties 

A trustee of real estate for the payment of the lessor's 
debts is the proper person to bring an action for use 
and occupation of the premises subsequent to the assign¬ 
ment to him. 

Where a lessor, subsequent to the execution of the 
lease, assigns all his real estate to a trustee, m 
trust for the payment of his debts, the trustee is the 
proper person to bring an action against the lessee, 
for the use and occupation of the demised premises, 
subsequent to the assignment to him. 74 A devisee 
of land may maintain the action in his individual 
name for use and occupation of the premises, 75 al¬ 
though he may hold the property as trustee, it being 
shown that defendants both admitted they were ten¬ 
ants of plaintiff, and their liability for rent. 76 The 
several owners of lots composing a block may join 
in an action to recover compensation for the use 
and occupation from a third person who has oc¬ 
cupied the whole block. 77 

"Family expense'* statute . The use and occupa¬ 
tion of a house for a family dwelling is a “family 
expense” within a statute providing that the ex- 


64. Vt.—Wheeler ▼. Shed, 1 D.Chipm. 
208. 

66 C J. p 105 note 21. 

66 . Mass —Fitchburg Cotton Mf g 
Corporation v. Melven, 15 Mass 
268. 

66 . Mass—Irishman v. White, 1 Al¬ 
len 489. 

66 G.J. p 105 note 23. 

67. Ind —Grossman v. Lauber, 29 
Ind. 618. 


68. Mich—Conklin v Tuttle, 18 N 
W 391, 52 Mich 630 

69. N.Y.—Peckham v. Leary, 13 N.Y 
Super. 494. 

70. Ga —Barnes v. Shinholster, 14 
Ga. 131. 

66 C.J. p 105 note 28. 

71. Ind—Hyatt v. Cochran, 85 Ind 
231. 

72. Wash.—Marshall ▼. Nash, 5 P 
2d 978, 165 Wash. 554—Peterson v 
Pantheon Lumber Co. t 113 P. 562, 
62 Wash. 189. 


Prematurity see Actions § 127. 
Abatement and Revival $ 24 

73. Tex.—Heldenhelmer v. Allen, 1 
Tex A Civ Cas § 1281. 

74. N.Y.—Ryerss v. Farwell, 9 Barb 
615. 

75. Ill.—Chapin v. Foss, 75 Ill. 280. 

76. Ill.—Chapin v. Foss, supra. 

77. Tenn.—Memphis v Waite, 52 8. 
W. 161, 102 Tenn 274, 279. 

66 C.J. p 106 note 43. 
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1». Matters Determining Place Where Contract 
la Made 

In determining where the contract was made the 
Intention of the parties Is the decisive factor. A con¬ 
tract is generally deemed to be made in the place where 
the last act necessary to Its validity occurs and, in the 
absence of evidence to the contrary, a contract is pre¬ 
sumed to have been made in the place where it is dated. 

In determining where the contract was made the 
intention of the parties is the decisive factor; 72 the 
entire transaction is to be looked into, 73 and, where 
a consideration of all the facts shows it to be in a 
particular state, neither the date of the instrument 
evidencing the loan, 74 nor the place where it was 
signed, 75 nor the place where the loan is payable 76 
is controlling so as to change the law which governs 
such contract 

Place of delivery. A contract is generally deemed 
to be made in the place where the last act necessary 
to its validity occurs, that is, the place where it is 
delivered 77 Where preliminary negotiations con¬ 
ducted m one state are left incomplete, and the con¬ 
tract is finally consummated m another state, the 
law of the latter state should govern ; 78 also, where 
the loan agreement is made m one state, the fact 
that a formal contract evidencing it, such as a note 
or bond, is executed in another and different state 
will not, where such formal contract is but an in¬ 
cident of the original contract, cause the law of the 
latter state to control the loan agreement 79 

An instrument dated and executed b} r the principal 
in one state and signed by a surety in a different 
state is go\cmcd by the law of the former state 80 

Place of negotiation. A bill or note may be treat¬ 
ed as made at the place where it is negotiated 81 

Place of date In the absence of evidence showing 
delivery in a different place, a contract is presumed 
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to have been made in the {dace where it is dated. 62 
That, however, it has been said is usually one of the 
least controlling circumstances to be attended to 
in ascertaining by what law the contract is gov¬ 
erned. 83 The fact that a note has been dated at a 
certain place will, m the absence of all-other indica¬ 
tions, either in the note or in the extrinsic facts, 
render it a contract of that place governed by the 
law thereof. 84 

The maker of a negotiable instrument will be 
estopped, as against a holder in due course, to show 
that the instrument was not made in the place of 
its date, by the law of which it would be valid, 
but m another state by the laws of which it would 
be usurious and void. 85 

c. Matters Determining Place of Performance 

The place which is to be considered as the place of 
performance depends on the intention of the parties, and 
in the absence of stipulation or other circumstances the 
contract may be presumed to be payable at the place of 
date, or at the residence of the creditor. 

The place which is to be considered as the place 
of performance depends on the intention of the 
parties , 86 ordinarily it is the place of payment . 27 
The fact, however, that a note made in one place is 
made payable m another is by no means conclusive 
evidence that it was the intention of the parties that 
the law of the latter place should apply , 88 and the 
contrary may be inferred from the immediate cir¬ 
cumstances, or shown by extraneous evidence . 89 

Place of date. If the place of payment is not 
expressly stated in the contract it will be presumed 
to be payable at the place where it is dated , 90 and if 
valid by the law of the place of its date it will be 
upheld, even though it may be usurious by the law 
of the state in which it was actually made . 91 


72. NY—Davis v Collin*. 241 NY 
S 76. 137 Misc 396. affirmed 217 
N.Y S 257. 138 Misc 740. 

73. N Y —Hooley v. Talcott. 113 N. 
Y S 820. 129 App Div. 233. 

66 C.J. p 148 note SO 

74. N.Y.—Hooley v. Talcott, supra. 

75. N.Y.—Hooley v. Talcott. supra 
—Davis v. Collins. 241 NYS 76, 
137 Misc. 396. affirmed 247 NYS. 
257, 138 Misc. 740. 

75. N.Y.—Hooley v. Talcott, 113 N. 
Y.S. 820. 129 App Div. 233—Davis 
v. Collins, 241 NYS. 76, 137 Misc 
396. affirmed 247 N.Y.S. 257. 138 
Misc. 740 

77. Pa—Turner v. McDermott Con¬ 
tracting Corp.. 63 Pa.Dist. & Co. 27, 
8 Fay.Li J. 117. 

66 C.J. p 148 note 84. 


78. N C —Davis v. Coleman, 33 N C 
303 

79. Neb—Sand* v Smith, 1 Neb 
108. 93 AmD 331 

66 C J p 119 note 86 

80. N C —-Houston v. Potts. 64 N C 
33 

81. Pa —In re Conrad, 6 F Cas No 
3.126. 8 Phila 147. 

Tex—Connor & Walker v. Donnell, 
Lawson & Co. 55 Tex. 167. 

66 C.J. p 149 note 92. 

82. DC—Holcombe ▼. O’Sullivan, 
Mun.App., 93 A 2d 96. 

66 C.J P 149 note 88. 

83. U S.—Buchanan v. Drovers* Nat 
Bank, Tenn. 55 F. 223, 5 C C A. 83 

84. US —Buchanan ▼. Drovers* Nat. 
Bank, supra 

DC—Holcombe v. O’Sullivan, Mun 

I App.. 93 A 2d 96. 
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85. Mass—Towne v Rice. 122 Mass. 
67. 

86. U.S —New England Mortg. Secu¬ 
rity Co. v. Vader, C.C Or., 28 F. 265. 

87. U S.—Brown v. American Fi¬ 

nance Co, C.C NY, 31 F. 516, 520, 
24 Blatchf 384—New England 

Mortg. Security Co. v. Vader. C.C. 
Or., 28 F. 265. 

88. U S.—New England Mortg. Se¬ 
curity Co. ▼. Vader, supra. 

89. U S.—New England Mortg. Se¬ 
curity Co. v. Vader, supra. 

66 C J. p 149 note 97. 

90. D.C.—Holcombe ▼. O’Sullivan, 
Mun.App., 93 A.2d 96. 

91. Iowa.—Bigelow v. Burnham, 49 
N.W. 104, 83 Iowa 129, 22 Am.S.R 
294 
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Residence of creditor. If there is no stipulation 
as to the place of payment it is presumed to be at 
the residence of the creditor, unless other circum¬ 
stances show a different intent 92 

§ 4(6). —-Law of Place by Which 

Contract May Be Upheld 

a. In general 

b. Contracts valid in place of payment, 

invalid in place of making 

c. Contracts valid in place of making, in¬ 

valid in place of payment 

a. In General 

Every presumption le against an Intention to violate 
the law so that parties will be presumed to have con¬ 
tracted with reference to the law of the place wherein 
the transaction would be valid* 

Every presumption is against an intention to 
violate the law. Therefore where the several ele¬ 
ments of a contract have their situs in different 
states, if by the laws of one of the states the con¬ 
tract would be legal, but illegal by the laws of the 
others, then the parties will be presumed to have 
contracted with reference to the law of the place 
wherein the transaction would be valid rather than 
in view of the law by which the transaction is il¬ 
legal, always providing there is no evidence of bad 
faith, or of any intention to evade the usury laws 
of the latter state, 93 and in the absence of express 
stipulation of the parties or evidence as to what law 
was intended. 94 When law other than that of the 
forum may govern the contract, in the absence of 
proof to the contrary it will be presumed to be valid 
under the foreign law whether it would be usu¬ 
rious 96 or valid 96 by the law of the forum. 

b. Contracts Valid in Place of Payment, In¬ 
valid in Place of Mating 

A contract usurious whore mads but lawful where It 


la to bo paid will bo preoumod to have boon contracted 
with reference to the law of the lattor place. 

When a contract is usurious by the law of the 
place where it was made, but the rate of interest is 
not higher than is lawful in the place where the 
obligation is to be paid, the parties will be presumed 
to have contracted with reference to the latter place, 
and the contract will be upheld, 97 provided always 
that there is no evidence showing bad faith, or an 
intention to evade the usury laws of the place of 
contract, 98 since where the contract is executed in 
one place and made payable in another the parties 
cannot contract for the highest legal rate of interest 
in either state where it is an attempt to evade the 
usury laws of the place of the contract 99 

c. Contracts Valid in Place of Making, Invalid 
in Place of Payment 

A contract usurious where It Is to bo performed but 
lawful where made will be presumed to have been con¬ 
tracted with reference to the law of the place where 
made. 

When the parties have contracted for a rate of 
interest higher than is permitted by the law of the 
place of payment, but lawful in the place where the 
contract was made, it will be inferred that they con¬ 
tracted with reference to the law of the latter place, 
and the contract will be upheld, subject to the same 
condition of reasonableness and good faith noted 
above. 1 Thus, a party who goes into another state 
and there makes an agreement with a citizen of that 
state for the loan or forbearance of money, lawful 
by the laws of that state, cannot render his obliga¬ 
tion void by making it payable in his own state 
according to the laws of which the contract is 
usurious. 2 If, however, the making of the contract 
in one place where a higher rate of interest is al¬ 
lowed, to be performed in another where the rate of 
interest allowed is lower, is a mere device to evade 
the usury laws of the place of performance and such 


91 N.Y.—Chapman v. Robertson. S 
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93 . u.S.—Corpus Juris cited la 
Lubbock Hotel Co. v. Guaranty 
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Credit Co., 211 S.W.2d S31, 307 Ky. 
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Minn.—State v. Rivers. 287 N.W. 790, 
206 Minn. 85, 125 A LR. 476. 

Tenn.—Deaton v. Vise, 210 S.W.2d 
666 , 186 Tenn. 364. 

61 C.J. p 150 note 3. 

H Mo.—J. I. Case Threshing Mach. 
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D.GMo., 17 F.Supp. 985, 986. 
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gon v. Sherk, 84 P.2d 362. 364, 196 
Wash. 690. 

L U.S —Merchants* St Manufactur¬ 
ers* Securities Co. ▼. Johnson, CC 
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Johnson v. Merchants St Mfrs. Se¬ 
curities Co., 55 S.Ct. 80, 293 US 
669. 79 LJCd. 668. 

N.Y.— Corpus Juris cited la Katz ▼. 
Flschel, 21 N.Y.S.2d 672, 174 Mlsc. 
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contract contains a stipulation for the payment of 
a higher rate, it will be usurious. 3 

S 4(7).-Place of Negotiation 

Generally, the law of the place in which a bill, note, 
er draft wae negotiated determine* whether or not it 
la usurious. 

As a general rule the law of the jurisdiction in 
which a bill, note, or draft was negotiated deter¬ 
mines whether or not it is usurious. 4 Where, how¬ 
ever, its negotiation in a foreign state was merely 
incidental, and not within the intent of the parties 
at the time of its execution, it will be governed by 
the law of the place where it was made and pay¬ 
able. 6 The place of payment has been held con¬ 
trolling where the note was usurious in the state of 
negotiation and not usurious in the state of the 
maker’s residence. 6 

§ 4(8).-Situs of Property Mort- 

gaged 

Where s loan Is secured by a mortgage on land In 
one state, but the transaction Is properly referable to 
another state, the existence of usury In the transaction 
may be determined by the law of the latter state. 

i 

Although an obligation may be secured by a mort¬ 
gage on land in one state, if the loan contract is 
properly referable to another state in accordance 
with the general rules already stated, the existence 
of usury m the transaction is determined by the law 
of the latter state. 7 Since, however, the intent of 
the parties largely determines to what law the con¬ 
tract is referable, the situs of the property mort¬ 
gaged to secure the debt, taken in connection with 
other elements of the transaction, may show that 
the parties had in mind the same situs for the loan 
transaction. 8 Usury inheres in the loan and not in 
the property given to secure its payment; 9 ordi- 
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narily the giving of security is but an incident of 
the agreement of the parties 10 and is but a means of 
securing what was agreed to be done, 10 so that the 
law of the state where the loan is made governs as 
to usury. 12 

In some jurisdictions it is provided by statute that 
loans, secured by mortgage or trust deed on prop¬ 
erty situated in another state, may bear interest at 
the rate lawful m the state where the property 
pledged as security is situated, 13 in others it is 
provided that all contracts secured by mortgage of 
real estate situate within the state shall be sub¬ 
ject to the law thereof; 14 and, in still others, stat¬ 
utes authorizing any rate of interest not to exceed 
a specified rate on contracts secured by mortgage 
or trust deed on lands in the state have been con¬ 
strued as applying only to cases where the rate of 
interest that may be charged by the law of the 
state or country where the contract is made is less 
than the rate that may lawfully be charged in the 
state. 16 

Presumption . Where a foreign corporation, 
through local agents, loans money to a resident of 
the state secured by a mortgage on lands in the 
state, it is presumed, nothing appearing to the con¬ 
trary, that the contract is governed by the usury 
law of the state. 16 

Intent to evade usury laws . If a contract of loan, 
secured by a lien on real estate, is made with the 
intent and purpose to evade the usury laws of the 
jurisdiction where the real estate is situated its 
laws will govern. 17 

Place mortgage executed . Where a contract for 
the sale of real or personal property is made in one 
state, and in carrying out the agreement entered 
into a mortgage on the property sold is executed 
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Sumner. 66 N.W.2d 240. 159 Neb. 

67. 

HI.—St. Germain v. Lapp, 48 A.2d 
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Co v. Tomlin, 161 S.W. 286, 174 Mo 
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181, 72 R.L 42, 166 A.LR 450 
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son, 80 N.E. 658, 188 NY. 108, 9 
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18 . R.I.—St Germain v. Lapp, 48 A. 
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in another state to secure the purchase money due, 
that fact alone will not cause the transaction to be 
governed by the law of the place where the mort¬ 
gage was executed. 1 ® 

Collateral security . The fact that a debt lawful 
at its situs is collaterally secured by a note or bond 
taken in another state at a rate of interest the same 
as the principal debt draws, which rate is usurious 
in the state where the collateral security was taken, 
will not make the transaction usurious. 19 The fact 
that a note in a suit was collaterally secured by the 
note of third parties resident m New York and pay¬ 
able there has been considered to have weight in 
showing that the note sued on was governed by the 
law of New York. 20 

Sale of mortgage . A loan transaction has been 
held not usurious where the lender required and 
accepted for one half the loan the absolute assign¬ 
ment of a mortgage on realty out of the state, which 
mortgage carried a rate of interest usurious m the 
state where the loan was made, but lawful in the 
state where the mortgaged land was situated.®- 

§ 4 ( 9 ).-Place of Domicile 

While the residence of the parties to a contract of 
loan is a significant fact In determining the law applica¬ 
ble, It is to be taken into consideration together with other 
facts showing what law the parties had in view. 

The residence of the parties to a contract of loan 
is a significant fact in determining the law appli¬ 
cable. 22 Parties residing in different states may, in 
good faith, contract with reference to the law of 
either state, 23 but they cannot do so for the purpose 
of avoiding the force of the usury law in either one 
of the states. 24 Thus, a citizen of one state may 
go into another state and borrow money to be used 
in the state of his residence, and in good faith con¬ 
tract with reference to the laws of his own state 
independent of where his note is executed, or where 
it is legally presumed to be payable, 25 and a citizen 
of one state to whom a citizen of another state ap¬ 


plies for a loan of money may contract with refer¬ 
ence to the laws of his own state and have the con¬ 
tract governed by the laws thereof. 26 In all cases, 
however, the place of the parties’ residence is but a 
fact to be taken into consideration together with 
other facts in determining what law the parties had 
in view, and will readily yield to a manifest intent 
to contract with reference to the law of some other 
place. 27 

A statute authorizing any rate of interest not to 
exceed a specified rate on contracts between a 
citizen or corporation of the state and a citizen or 
corporation of any other state has been construed as 
applying only to cases where the rate of interest that 
may be charged by the law of the state or countiy 
where the contract is made is less than the rate 
that may lawfully be charged in the state. 28 

§ 4(10). —-Place Where Considera¬ 

tion Given 

Generally, the place where the consideration passed 
for the instrument alleged to be usurious has no other 
significance than as evidence that the parties intended 
to contract with reference to the law of that place. 

Although there is some authority which may be 
construed as holding that the place where the loan 
is actually received by the borrower shall determine 
the law applicable to the whole loan transaction, 29 
by the great weight of authority the place where 
the consideration for the instrument alleged to be 
usurious was given has no other significance than as 
evidence that the parties intended to contract with 
reference to the law of that place, 30 and so, where 
the other circumstances of the transaction show an 
intent that the contract is to be go\crned by the 
laws of a certain state, the fact that the considera¬ 
tion passed in another state is immaterial. 31 In fact 
the consideration is usually given in the place where 
the contract of loan is delivered or first negotiated, 
and therefore falls under the general rules already 
considered. 32 


18. Mo.—J. I. Case Threshing Mach 
Co v. Tomlin, 161 SW. 286, 174 
Mo.App. 512 
66 C.J. p 154 note 29. 

18. Conn —Phelps v. Kent, 4 Day 96. 
N.C—McQueen v Burns, 8 NC 476. 

8 a N.Y.—Jacks v. Nichols, 5 N.Y. 
178. 

21 . N.J.—Stelle v. Andrews, 19 NJ. 
Ea- 409. 

2a N.Y.—Jacks v. Nichols, 6 N.Y. 
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66 C.J. p 165 note 34 
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66 C J. p 155 note 37. 

2a US —Seeman v Philadelphia 
Warehouse Co, N.Y., 47 S Ct. 626, 
274 US. 403, 71 LEd. 1123. 
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$ 4(11). --Place Where Money to 

Be Used 

Generally, the place where the loan waa used is con¬ 
sidered as a significant, although not controlling, cir¬ 
cumstance In determining the applicatory law. 

In some cases the courts have placed much em¬ 
phasis on the place where the money borrowed was 
to be used as showing, in connection with other inci¬ 
dents of the contract, what law the parties had in 
mind as governing their rights; 33 and, in other 
cases, the place where the loan was used is con¬ 
sidered as a significant, although not controlling, 
circumstance in determining the applicatory law. 34 

§ 4(12). —-Contracts Made and Pay¬ 

able in Different States, and Usur¬ 
ious in Both 

Generally, when a contract of loan le usurious both 
by the law of the state where made and of the state in 
which it Is payable, the law of the place of contract gov¬ 
erns, and not the law of the place of performance. 

When a contract of loan is usurious both by the 
law of the state where it was made and by that of 
the state in which it is payable, the majority rule 
is that the law of the place of contract governs, and 
not the law of the place of performance 35 In at 
least one jurisdiction, however, the law of the place 
of performance has been held to control, 36 and in 
at least one other jurisdiction the rule seems to be 
that the contract is governed by the law of the state 
m which the contract is least objectionable 37 

§ 4(13).-Renewal Notes 

The law of the place where the original loan trans¬ 
action was made governs a renewal of the loan in a 
different place. 

The renewal of a note or other obligation for the 
payment of money in a place different from that in 
which the original was made does not change the 
situs of the contract. The law applicable to the 
original obligation governs the renewal also. 33 It 
is manifest, however, that if a note legal in the 
state of its origin is renewed m another state, an 
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additional consideration being cxactecL for the for¬ 
bearance, the contract of forbearance is made wholly 
within the latter state and is subject to its usury 
laws. 39 If usurious securities are wholly sur¬ 
rendered and abandoned, and a new note taken in¬ 
stead, the new note will be governed by the law of 
the place where such new note has its situs, and not 
by the law of the situs of the original debt, and if 
by the former law the new note is valid, it will be 
deemed that the original debt has been purged of 
usury. 40 

§ 4(14).-Liability of Party Sec¬ 

ondarily Liable 

The validity of an indorser's defense of usury. In 
some Juriedictions, is determined by the law of the plaee 
where the instrument was drawn or indorsed. The law 
applicable to the contract of an accommodation party 
or a surety is the same as that which applies to the 
principal contract. 

It has been held that, in an action against an 
indorser for value, the validity of his defense of 
usury will be determined by the law of the place 
where the instrument was drawn or indorsed, even 
though a different law may be applicable to the 
principal contract. 41 There is other authority, how¬ 
ever, which holds that, as against the drawer, a 
bill of exchange is governed by the usury law ap¬ 
plicable to the contract of the acceptor and payee, 
the parties primarily liable. 42 

Accommodation party. The law applicable to the 
contract of an accommodation party is the same as 
that which applies to the principal contract, what¬ 
ever be the place of residence of the accommodat¬ 
ing party, or the place of the actual drawing, in¬ 
dorsing, or accepting of the instrument by him. 4 * 

Surety. When the principal in one state and the 
surety in another execute an instrument that is 
usurious by the law of one state but valid by that 
of the other, the surety’s contract must share the 
fortune of the principal’s, being valid or invalid in 
accordance with the law properly applicable to the 
contract of the principal. 44 


33. Mich —National Mut Bldg:. etc . 
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Heisk. 762, 24 Am.R. 367. 

66 C.J. p 157 note 57. 

44. Ohio.—Findlay v. Hall. 12 Ohio 
St. €10. 

66 C.J. p 158 note 58. 
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§| 4<15)-4(16) USURY 

8 4(15). -As to Operation and Effect of 

Usury 

A contract void because of usury under the law of 
the etate in which made will not be enforced In any other 
state, but if vaNd In the state where made it is valid 
and will be enforced everywhere, at least in the absence 
of any statute requiring the application of a rule to the 
contrary. 

It is now generally agreed that there is no such 
consideration of public policy involved in usury 
laws as to preclude the courts of one state from 
enforcing the usury laws of another. 46 So, in ac¬ 
cordance with the rule relating to contracts general¬ 
ly, discussed in Contracts § 16, if a contract is void 
because of usury under the law of the state in which 
it was made, it will not be enforced m any other 
state, although if made in the latter state it would 
have been valid; 46 but if it is valid in the state 
where it was made, 47 or where it was made and pay¬ 
able, 48 or made and performable, 49 it is valid and 
will be enforced everywhere, at least in the absence 
of any statute requiring the application of a rule 
to the contrary. 60 If, however, the contract, al¬ 
though lawful under the lex loci, is unconscionable 
and deceptive, the courts of the state of the forum 
may refuse to enforce it in so far as it is usurious. 51 
Also, the state of the forum will apply its own 
interest laws where the contract is made in a foreign 
state or country with the intent and purpose to 
evade its usuiy laws. 62 

Where the contract is not absolutely void, there 
is much confusion in the cases as to whether the 
consequences of usury found to exist in a contract 
governed by the law of a foreign state to which it 
is properly referable shall be determined by such 
foreign law, or by the law of the forum. In a few 
states it has been held that, when a foreign usurious 
loan is sought to be enforced, especially by fore¬ 
closure proceedings against land in the state, the 
consequences of usury, as to whether, for instance, 
all interest shall be forfeited, or only a part thereof, 


pertain to the remedy, and are fixed by the law of 
the forum. 63 In other states, however, the question 
of the extent to which the contract is enforceable 
goes to the rights of the parties under the contract 
and is determined by the law governing the validity 
of the contract, and not by the law of the forum as 
such. 64 So, as a general rule, if the foreign statute 
provides that a usurious contract shall be void in 
part only, it will be given effect in whatever forum 
action on the contract may be brought, as where the 
governing law declares that the usurer shall recover 
his principal only without the stipulated interest, 66 
or shall forfeit the excess of the usurious interest 
over legal interest. 66 

A difficult question arises when the foreign statute 
does not declare the usurious contract void in whole 
or in part, but provides that the lender shall for¬ 
feit some multiple of the amount of the usurious 
interest and recover from the debtor only the bal¬ 
ance of the principal in excess of such forfeiture. 
Some courts have declined to enforce such provi¬ 
sions, regarding them as penalties, as discussed in¬ 
fra § 143; but m others such statutes are considered 
in effect to declare the contract invalid m part and 
therefore enforceable just as would be the case if 
the whole debt, both principal and interest, were 
forfeited. 57 Where a contract made in a foreign 
state is to be performed in the state of the forum, 
the question of who can set up the defense of il¬ 
legality is governed by the lex fori. 58 

§ 4(16). —- Penal or Remedial Char¬ 

acter of Statute 

Usury statutes which impose penalties as punishment 
on violators are penal and will not be enforced by other 
states. The rule that rights of whatever origin can be 
secured only in accordance with the remedies provided 
by the law of the forum applies where usury statutes are 
considered remedial. 

There are to be found in the reports many dicta 
making the broad assertion that usury statutes are 


46. Neb— Corpus Juris died in Kin¬ 
ney Loan A Finance Co. v. Sumner, 
65 N W 2d 240, 245, 159 Neb. 57. 

66 C.J. p 158 note 59. 

46. Ala.—McGarry v. Nlcklln. 17 So. 
726, 110 Ala. 559, 55 Am.S R. 40 

66 G.J. P 158 note 61. 

47- Ky.—Big Four Mills v. Commer¬ 
cial Credit Co, 211 S.W 2d 831, 307 
Ky. 612. 

66 C.J. p 158 note 62. 

46. Ala.—Personal Finance Co. of 
Columbus, Ga. v. Gibson, 162 So 
462, 26 AlaJlpp. 18, certiorari de¬ 
nied 152 So. 466, 228 Ala 107. 

N.Y.—Gulllander ▼. Howell, 35 N.Y 
667. J 


46. Ala —Personal Finance Co. of 
Columbus, Ga., v. Gibson, 152 So. 
462, 26 Ala.App. 18, certiorari de¬ 
nied 152 So 466, 228 Ala. 107. 

50. Neb—Kinney Loan A Finance 
Co v Sumner, 65 N.W.2d 240, 159 
Neb 57. 

5L N.C.—Rowland v. Old Dominion 
Bldg, etc.. Assoc., 18 S.E. 965, 116 
NC 825. 

66 C.J. p 158 note 64. 

52. N.C.—Bundy v. Commercial 
Credit Co., 157 S.E. 860, 200 N.C. 
611. 

53. S C.—Carpenter v. Lewis, 88 S E 
244, 60 SC. 23—Meares v. Flnlay- 
son, 32 S.E. 986. 65 S.C. 105. 
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54. Pa—Turner v McDermott Con¬ 
tracting Corp, 63 Pa Diet. A Co. 27, 
8 Fay L J 117. 

66 C J p 158 note 67. 

55. Ark—Crebbin v. Deloney, 69 8. 
W 312, 70 Ark 493. 

66 C J. p 158 note 68. 

56. Ark—-Harrison Bank v. Gibson. 
30 S W 39. 60 Ark 269. 

66 C J. p 159 note 69. 

67. Iowa—Arnold v. Potter, 22 Iowa 
194. 

66 C.J. p 159 note 71. 

58. NJ.—Runkle v. Smith, 102 A. 
382, 89 N.J.Eq. 103. 
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penal, 69 and thus subject to the general rule that 
penal laws will be given no extraterritorial effect. 60 
Such statements, however, are true only in part. 
Usury statutes have two definite and distinct pur¬ 
poses, which are to impose penalties as punishment 
on those who violate the law by contracting for a 
prohibited rate of interest, and to fix regulations 
in accordance with which contracts for the loan or 
forbearance of money shall be made. Such statutory 
regulations become as much terms of loan contracts 
as if expressly incorporated therein. 61 The first 
purpose other states will ignore, for each state must 
vindicate the majesty of its own law; but the second 
purpose, being m aid of justice and fair dealing 
and for the general benefit of business, will be recog¬ 
nized and enforced in all other states. 62 

Where the usury act goes to the validity of the 
contract, it will be everywhere enforced, 63 but the 
courts of one state will decline to enforce the stat¬ 
ute of another providing a forfeiture of usurious 
interest in some cases, and likewise it is held in 
some states that the borrower will not be allowed 
to recover usurious interest paid as a penalty given 
by the usury statute of another state, as discussed 
infra § 143. 

Criminal statute . It has been held that a con¬ 
tract usurious under the foreign law, which made 
usury a crime, but not usurious in the forum where 
was situated the land mortgaged to secure the loan, 
may be enforceable in the latter state 64 

When considered merely remedial . It is well set¬ 
tled that rights of whatever origin can be secured 
only m accordance with the remedies provided by 


USURY §§ 4(16)-5 

the law of the forum. A right of foreign origin 
will be recognized, but foreign remedies for that 
right will not be imported. Therefore, it is clear 
that, when the debtor claims the benefit of a peculiar 
remedy against usury provided by the statute of an¬ 
other state, the court will decline to accord it to 
him, the lex fori governing. 65 

§ 5. Constitutional and Statutory Provisions 

a. Nature 

b. Usury as of purely statutory creation 

c. Purpose of usury statutes 

a. Nature 

Statutes relating to usury may be remedial, penal, or 
both. 

Statutes relating to usury may be remedial, 66 
penal, 67 or both remedial and penal, 68 m their char¬ 
acter, their construction being controlled by the na¬ 
ture of their provisions. Usury laws, constitutional 
and statutory, create only private rights, 69 con¬ 
sequently, they do not create property rights in the 
state as such, or property or civil rights in the 
public at large. 70 

b. Usury as of Purely Statutory Creation 

The subject of usury is entirely one of statutory 
regulation and prohibition, and in the absence of statute 
any rate of interest may be charged. 

The subject of usury is entirely one of statutory 
regulation and prohibition, 71 so that in the absence 
of a statutory restriction parties may contract for 
interest in any amount which they see fit 72 and 
their contracts are valid and enforceable. 72 The 


SSl Va—Ward v Cornett, 22 SE 
494. 91 Va 676. 49 LRA. 650 
66 C.J P 159 note 74 

60. Vt—Blaine v Curtis, 7 A. 708. 

69 Vt 120. 59 Am R 702. 

€6 C.J p 159 note 75 

•1. III.—Barnes v. Whitaker. 22 Ill 
606. 

Miss—Kendrick v. Kyle, 28 So 951. 

78 Miss 278. 

66 C.J. p 159 note 76. 

06. Ark —Farmers Bide, etc, Assoc 
v. Ferguson. 63 S W. 797, 69 Ark 
362 

Ill.—-Barnes v Whitaker, 22 Ill. 606 
66 C.J. p 159 note 77. 

63. N.H.—Houghton v. Page, 2 NR 
42, 9 Am.D 30. 

66 C.J. p 159 note 78 [a]. 

04. Miss.—Kendrick v. Kyle, 28 So. 

961. 78 Miss. 278. 

66 C.J. p 160 note 81. 

65. U.S—Heath v. Griswold. CGVt.. 

6 F. 573. 18 Blatchf. 556. 

66 G.J. p 160 note 62. 


66 . Ala —Law, Clark & Co v Mitch¬ 
ell. 76 So. 923, 200 Ala. 565. 

67. Or—Crisman v. Corbin. 128 P 2d 
959. 169 Or 332 

66 C J. p 160 note 86. 

6 & Mo —Keim v Vette, 67 SW 223, 
167 Mo 389—Tobin v. Neuman. 
App, 271 SW. 842. 

69. Tex—Ex parte Hughes, 129 SW 
2d 270, 133 Tex 505. 

7a Tex—Ex parte Hughes, supra. 

71. Conn —Mechanics’, etc., Mut 
Sav Bank, etc. Assoc, v. Allen, 28 
Conn 97 

Fla.—Sodi, Inc. ▼. Salitan, 68 So 2d 
882—Mat lack Properties v. Citizens 
& Southern Nat. Bank, 162 So. 148, 
120 Fla 77 

Miss —Deposit Guaranty Bank & 
Trust Co v. Williams, 9 So.2d 638, 
193 Miss. 432. 

Mo— Corpus Juris cited In Ruk&vina 
v Accounts Supervision Corp., App., 
237 S W.2d 503, 507. 

Wash.— Corpus Juris cited in Hafcr 
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, V Spaeth. 156 P.2d 408, 410, 22 
| Wash 2d 378. 

Malum prohibitum 

Usury is not wrongful in itself, 
but is merely malum prohibitum — 
Mai mud v Blackman. 295 N.Y.S. 398. 
251 AppDiv 192, affirmed 16 N.E.2d 
C91, 278 NY. 658. 

72. Fla—Sodi, Inc. v. Salitan, 68 So. 
2 d 882 

Ohio—Alston v. American Mortgage 
Co, 157 N E 374, 116 Ohio St. 643. 
Wash— Corpus Juris cited In Hafer 
v. Spaeth, 156 P.2d 408, 410, 22 
Wash.2d 378. 

Wis— McLoughlin v. Malnar, 207 N. 
W. 370, 237 Wis. 492. 

73. Ga —Craven v. Bates, 22 S.E. 
202. 96 Ga. 78. 

66 C.J. p 160 note 89. 
imoonsoioaable sum 

(1) The weight of authority sup¬ 
ports the proposition that the com¬ 
mon law of force In America does not 
prohibit contracts for the payment of 
interest where the sum agreed on is 
not unconscionable. 



§5 USURY 

restriction of the price to be paid for the use of 
money being purely statutory, usury is to be deter¬ 
mined by statutory provisions applicable to the 
transaction, 74 and the statute is the source of power 
of a court in dealing with the evil. 75 Thus, there 
is no usury in the absence of a statutory restric¬ 
tion, 76 and in the absence of unfairness or oppres¬ 
sion, no greater inherent wrong in the taking of a 
large amount for a loan of money than m taking 
a large amount for the use of any other article. 77 
Usury statutes are to be regarded as in derogation 
of the common law and as a restriction on the free¬ 
dom of contract. 76 

c. Purpose of Usury Statutes 

Usury statutes form a part of the public policy of the 
state, and are intended to prevent the charge of an ex¬ 
cessive rate of interest. 
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Usury statutes form a part of the public policy 
of the state, 79 so that contracts which are usurious 
are contrary to the public policy of the state. 80 The 
intent of usury statutes is to prevent the charge of 
an excessive rate of interest, 81 or usurious prac¬ 
tices, 82 on any pretext whatever. 83 The intent or 
purpose of the statute applies to extension and for¬ 
bearance as well as to the original loan. 84 

Such statutes are enacted for the protection of 
the borrower 85 and are for the prevention of extor¬ 
tion and unjust oppression by unscrupulous persons 
who are ready to take undue advantage of the 
necessities of others. 86 They proceed on the theory 
that a usurious loan is attributable to such an in¬ 
equality in the relation of the lender and borrower 
that the borrower’s necessities deprive him of free¬ 
dom m contracting and place him at the mercy of 


Ga—Folsom v. Continental Adjust¬ 
ment Corporation, 172 S.E 833, 4S 
Ga_App. 435 

Wis—McLoughlm v Mainer, 297 N 
W. 370, 237 Wis 492. 

(2) In recognition of this rule most 
of the states have by express stat¬ 
ute passed laws against usury.—Fol¬ 
som v. Continental Adjustment Cor¬ 
poration, supra. 

74. Minn —McGovern ▼. Federal 
Land Bank of St. Paul, 296 NW 
473, 209 Minn 403. 

75. Mo—Gehlert v. Smiley, 114 S.W 
2d 1029. 

Or—Crisman v. Corbin, 128 P.2d 959, 
169 Or 332. 

70. Ga.—Newcomb v. Niskey’s Lake, 
10 SE.2d 51, 190 Ga 565, answers 
to certified questions conformed io 
12 S.E 2d 160, 63 Ga.App. 811. 

66 C J. p 161 note 91. 

77. Conn.—Mechanics’, etc, Mut 
Sav Bank, etc.. Assoc, t. Allen, 28 
Conn. 97. 

78. US —General Motors Acceptance 
Corp v Mid-West Chevrolet Co., C. 
C.A Okl, 66 F.2d 1 

Ohio—Alston v. American Mortgage 
Co., 157 NE 374, 116 Ohio St. 643 

79. Kan —State ex rel. Beck v. Bash¬ 
am, 70 P 2d 24, 146 Kan 181 

Pa—Rlchman v. Watkins, 103 A 2d 
688, 376 Pa. 610—Moll v. Lafferty, 
153 A 557, 302 Pa 354-^Quillen v. 
Haraik, Com PL, 31 Del.Co 603. 
Supervening public policy 
Usury is a question of supervening 
public policy and relates to charges 
which are in themselves prohibited — 
Guerin v. New York Life Ins. Co, 62 
N.Y.S 2d 805, 271 AppDiv. 110. 
Pr ev ention of operation of statute 
The right of court of equity to pre¬ 
vent operation of usury statute un¬ 
der circumstances which will work 
hardship and injustice upon inno¬ 


cent persons, when such hardship 
could have been avoided without im¬ 
pairing debtor's right, is based upon 
public policy, and any effort to evade 
it should be scrutinized by courts, 
but a court of equity should not tie 
its hands, even in face of such stat¬ 
ute, when to do so would open door 
to broad or gross inequities—Kauf¬ 
man v. Plitt, 69 A 2d 634, 191 Md 24 

la nature of regulations In public in¬ 
terest 

Miss—Deposit Guaranty Bank & 
Trust Co v. Williams, 9 So 2d 638. 
193 Miss. 432 

80. Ala—State ex rel Embry v By¬ 
num, 9 So 2d 134, 243 Ala. 138. 

81. US —Simmons v. Stern, CCA 
N.M , 9 F 2d 256 

Cal —Van Noy v. Goldberg. 277 P 
538, 98 Cal.App 604, followed in 
Goldberg v. Van Noy, 277 P. 541, 
98 Cal App 796 

N Y —Krulik v. Confidential Personal 
Loan Co , 26 N Y S 2d 676 f 176 Mlsc. 
138—Feldman v Kings Highway 
Sav. Bank, 102 N Y.S 2d 600, revers¬ 
ed on other grounds 102 N.Y.S.2d 
306 

RI —St. Germain v. Lapp, 48 A.2d 
181. 72 R.L 42, 166 A.L R 450 

82. Mo—Missouri Discount Corp. v. 
Mitchell. 261 SW. 743, 216 Mo App 
100—Central Missouri Trust Co v. 
Smith, 247 SW. 241, 213 Mo.App 
106. 

83. NY—Stuback v. Sussman, 8 N 
Y.S 2d 141, affirmed 10 N Y S 2d 
240, 256 App Div 903, appeal de¬ 
nied 11 N Y S 2d 224, 256 AppDiv 
966, affirmed 23 N E 2d 544, 281 N 
Y 719 

Pa.—Quillen v. Harnik, Com PL, 31 
Del Co. 503. 

Charges for services rendered or ex¬ 
pense Incurred In general see in¬ 
fra | 48. 


84. Cal.—Aitken v. Southwest Fi¬ 
nance Corporation of California, 20 
P 2d 1000. 131 Cal App 95 

85. Fla—Stubblefield v. Dunlap. 4 
So 2d 519, 148 Fla 401 

Kan—State ex rel Beck v. Basham, 
70 P 2d 24, 146 Kan 181 
N Y —Malmud v Blackman. 295 N 
YS 398, 251 AppDiv 192, affirm¬ 
ed 16 NE2d 391, 278 NY 658 
Tex —Autocredit of Fort Worth v 
Pritchett. Civ App. 223 SW2d 951, 
error dismissed 
66 C J. p 161 note 97 

latent against usurer 

The usury statute manifests an in¬ 
tent in view of its legislative historv 
to make it more drastic against the 
usurer and in favor of the borrow¬ 
er—Cheney v. Overmyer, 129 P 2d 
978, 64 Idaho 213 

Protection of indigent or oppressed 
debtors 

Cal —Aitken v. Southwest Finance 
Corporation of California, 20 P 2d 
1000, 131 Cal App. 95. 

86 . Fla—Chandler v. Kendrick, 146 
So 551, 108 Fla. 450 

Ga—Public Finance Corp. v. State, 
21 S E 2d 476, 67 Ga.App 635 
Kan—State ex rel. Beck v. Basham , 
70 P.2d 24, 146 Kan 181. 

Minn.—Seebold v Eustermann, 13 N. 
W 2d 739, 216 Minn 566, 152 A.L.R. 
585. 

N.Y.—Failing v National Bond & Inv. 
Corp. 6 N Y S 2d 67, 168 Misc. 617, 
reversed on other grounds 12 NY 
S 2d 260, affirmed 14 N Y S 2d 1011, 
258 AppDiv. 778—Universal Credit 
Co. v Lowell, 2 N Y S 2d 743, 166 
Misc 15. 

Tex—Autocredit of Fort Worth v. 
Pritchett, Civ App, 223 S W 2d 951, 
error dismissed—Glenn v McCarty, 
Civ App, 180 S W 2d 295, affirmed 
155 S W.2d 912, 137 Tex. 60S. 

66 C.J. p 161 note 98. 
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the lender. 87 In theory the borrower is put, by 
such laws, in the same category with persons under 
legal disability to contract, such as infants, femes 
coverts, and persons non compos mentis. 88 On the 
other hand, usury laws were never intended as 
means to promote fraud, 89 and such laws should not 
be converted from shields of protection into swords 
of offense. 90 

Statute requiring accurate statement of principal 
and interest rate. A statute which provides that a 
written contract for the loan of money shall be usu¬ 
rious if it does not truly state the exact amount 
received by the borrower and separately therefrom 
the rate of interest charged is intended to destroy 
a common mode of covering up usury by misstating 
in the contract the amount of the loan or the rate 
of interest paid or to be paid. 91 

§ 6. — Persons and Transactions within 
Application of Statutes 

Usury laws apply alike to natural persons and to 
corporate or artificial persons. 

Unless expressly excepted therefrom, the general 
usury laws apply to all loan transactions, 92 and as 
fully to corporate or artificial as to natural per¬ 
sons. 93 


USURY §§. 5-6 

Exemptions from general usury Urns A legisla¬ 
tive intention to exempt a corporation from the 
operation of the usury laws must clearly appear; 94 
it will not be inferred from a statutory provision 
authorizing a corporation to "lend money upon such 
terms and rates of interest as may be agreed upon” 95 
or from a charter provision granting to a corpora¬ 
tion the power to contract, without limit, for com¬ 
missions in addition to the lawful interest. 96 Un¬ 
der such provisions, a corporation may not take in¬ 
terest at a usunous rate under the name of com¬ 
missions. 97 If statutory authority to charge a high¬ 
er rate than the usury laws permit, is given, but is 
restricted by the statute to loans made in certain 
localities, such statutory requirements must be com¬ 
plied with 98 

A statute which excepts bona fide mortgages of 
real property exceeding the sum of five hundred dol¬ 
lars from the operation of the general usury law is 
applicable to an authentic and validly executed real 
estate mortgage for the amount actually advanced, 
it being in excess of five hundred dollars, even 
though a separate agreement for services is made 
as a cloak for additional interest to that stated in 
the mortgage. 99 


87. Md—Carozza v Federal Finance 
Sc Credit Co, 131 A. 332, 149 Md 
223, 43 ALK 1 

Wis —State v Carv, 103 NW 792, 126 
AVIs 135, 11 LRA.NS, 174. 

88. Wis—McArthur v Schenck. 31 
Wis 673. 11 Am R 643 

89. Cal—Aitken v Southwest Fi¬ 
nance Corporation of California, 20 
P 2d 1000, 131 Cal App 95 

Miss—Fry v Layton. 2 So 2d 561, 
191 Miss 17. 134 ALE. 1330 

9a Minn —Seebold v Eustermann, 
13 N W 2d 739. 216 Minn 566, 152 
A.LR. 585 

91. N D —Vermont Loan & Trust Co 
v. Whithed, 49 N W 318, 2 ND. 82 

92. Cal —Beneficial Loan Soc v 
Haight, 11 P 2d 857, 215 Cal. 506. 

66 C J p 161 note 4. 

9a NY—Lowry v. Collateral Loan 
Assoc. 71 NTS 822, 62 App Div 
240, affirmed 65 NE 206. 172 N.Y. 
394. 

66 C.J. p 161 note 6. 

Savings beaks 

Unless expressly excepted there¬ 
from, usury laws apply as fully to 
corporate as to natural persons, and 
general usury laws apply to loans 
made by savings banks—Feldman v. 
Kings Highway Sav. Bank. 102 N.Y.S 
2 d 600, reversed on other grounds 102 
N.Y.S*2d 306, 278 App Div. 689. affirm¬ 
ed 102 NJL2d 885. 803 N.Y. 073. 


Trustees 

Ala —Murphy v Merchants Nat Bank 
of Mobile. 200 So 894, 240 Ala. 688 
14a C J. p 751 note 16. 

94. N C.—Simonton v. Lamer, 71 N 
C 498. 

14a C J. p 751 note 23. 

95. N C.—Simonton v. Lanier, supra 

90. Ga—Johnson v. Griffin Banking, 
etc, Co, 55 Ga. 691. 

97. Ga—Johnson v. Griffin Banking, 
etc, Co, supra. 

98. NY —Lom ry v. Collateral Loan 
Assoc. 71 NTS 822, 62 App Div 
240, affirmed 65 N.E. 206, 172 NY 
394. 

99. US —M Lowenstein St Sons v 
Bntish-Amencan Mfg. Co., C.C.A. 
Conn , 7 F 2d 5L 

66 C J. p 161 note 9. 

Mortgage loans 

(1) Under a statute, fixing the 
maximum rate of interest on loans, 
which provides that it shall not af¬ 
fect any bona fide mortgage of real 
property exceeding a specified sum, 
the statute applies to actions on notes 
secured by mortgage, and to mort¬ 
gages of less than the amount desig¬ 
nated in the exception —Bridgeport 
Mortgage & Realty Corp. ▼. Whitlock, 
20 A.2d 414, 128 Conn. 67. 

(2) The “bona fldes'* of a mort¬ 

571 


gage which is an attribute essential 
to exception from usury statute con¬ 
notes good faith without fraud or 
deception, that is. good faith and hon¬ 
esty as distinguished from bad faith. 
—Bridgeport Mortgage Sc Realty 
Corp v. Whitlock, supra—Atlas Real¬ 
ty Corp. v. House, 183 A. 9. 120 Conn. 
661. 

(3) Whether mortgage Is bona fide 
within statute exempting bona fide 
mortgage of realty for sum in excess 
of five hundred dollars from opera¬ 
tion of usury statutes depends on 
particular facts.—Atlas Realty Corp. 
v. House, supra 

(4) Legislature exempted bona fide 
mortgages of realty from operation 
of usury statute because in foreclo¬ 
sure proceedings court, in exercise of 
its equitable powers, can afford relief 
from usury—Atlas Realty Corp. v. 
House, supra. 

(5) Statute exempting loans and 
bona fide “mortgages” of realty for 
sums in excess of fUre hundred dol¬ 
lars from operation of UBury statutes 
did not preclude defense of usury in 
action on notes secured by mortgages 
for sums in excess of five hundred 
dollars; term “mortgage” not neces¬ 
sarily including obligation which 
mortgage was given to secure, but 
meaning mortgage securing loan 
rather than loan secured by mort¬ 
gage.—Atlas Realty Corp. ▼. House, 
supra. 
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| 7. -Validity 

Subject to the provielone of etate constitutional the 
varioue atate legialaturea have the power to enact ueury 
laws. 

Unless prohibited by provisions of the state con¬ 
stitutions, the various state legislatures have the 
power to enact laws prescribing a maximum rate 
of interest for the forbearance, use, or loan of 
money. 1 This power is sustained by the courts on 
grounds of public policy, 2 and as being within the 
police power of the state. 2 In the exercise of their 
power the legislatures possess a large discretion, 4 
and their action is valid, 6 unless they exceed their 
authority by imposing such arbitrary restrictions 
on the individual and his business or occupation 
as are palpably foreign to the legitimate pur¬ 
poses sought to be accomplished by the legislation. 6 
It is within their power to declare void all usu¬ 
rious contracts, 7 and all conveyances 8 and liens 9 
given as security for their performance, and to 
prescribe reasonable penalties for the violation of 
their enactments. 10 They may prohibit usury from 
being chained directly or indirectly through any 
scheme or device. 11 

Validating foreign contracts. A statute intended 
to permit citizens of the state to borrow money out¬ 
side of the state at the highest rate permitted by 
law within the state, and to give valid obligations 
therefor, although such obligations may be invalid 
by the law of the state where made, is within the 
legislative power. 12 

Compelling usurer to testify. A statute compel¬ 


ling the usurer to answer on oath as to the alleged 
usury for the purpose of enabling the debtor to 
secure the forfeiture of the entire debt is not un¬ 
constitutional as requiring such usurer to be a 
witness against himself in a criminal case, where, 
under the statute, usury is not an indictable of¬ 
fense. 12 

§ 8. - Construction 

a. In general 

b. Liberal or strict construction 

c. Special exemption statutes 

d. Writing necessary under conventional 

interest statute 

a. In General 

It li the duty of the courte In construing usury stat¬ 
utes to ascertain the intent and purpose of the legisla¬ 
ture, and to construe such statutes fairly according to 
the intent manifested. 

In the construction of usury statutes it is the 
duty of the court to ascertain the intent and purpose 
of the legislature, 14 and, whether or not they are 
considered as penal in character, to construe them 
fairly according to that intent 16 and to give any 
violation the effect prescribed by the legislature not¬ 
withstanding the harshness thereof. 16 The mischief 
to be stopped and the remedy therefor should be con¬ 
sidered, 17 and the statute so construed as to carry 
into effect the intention of the lawmaking power 
in removing the mischief and applying the remedy 
as far as it can be done consistently with the phrase¬ 
ology of the statute to be construed. 18 The general 


1. Ill.—Tennant v. Joerns, 160 N.E. 
160. S29 I1L 84. 

66 C J. p 162 note 14. 

2 . Pa.—Wheeler v. Remedial Lioan 
Co., 26 Pa-Diet. 70S. 

8 . Ohio—Weeeell v. Timberlake. 116 
N.E. 43. 06 Ohio St. 21, Ann.Caa 
1918B 402. 

Pa.—John Eichleay, Jr., Co. v. An- 
tonoploa. 164 A. 243, 309 Pa. 411, 
appeal diamlesed Antonoplos v. 
John Eichleay, Jr.. Co., 63 S.CL 628, 
289 U.S. 703, 77 L-Kd. 1460. 

66 C.J. p 162 note 16. 

C Fla.—Edwards v. State, 66 So. 401, 
62 Fla. 40. 

Wis.—State v. Cary, 106 N.W. 792, 
126 Wis. 135, 11 L.RJL.N.S.. 174. 

& N.C.—Cowan v. Sec Life 4b Trust 
Co., 188 SE. 812, 211 N.C 18. 110 
A.L.R. 338. 

Wis.—State v. Cary. 106 N.W. 792, 126 
Wis. 135. 11 L.R.A..N S., 174. 

6 , Wis.—State v. Cary, supra. 

V. U.S.—Missouri, K.AT. Trust Co. 
t. Kramseig, Minn., 19 S.Ct. 179, 
172 OR 251, 43 L.Ed. 474. 


Wis—State v. Cary, 106 N.W. 792, 126 
Wis. 136, 11 LR.A..N.S. 174. 
Portion of a note which represents 
usury is void for want of “considera¬ 
tion."—Bird Finance Corp. v. Lamer- 
son, 6 N.W.2d 732, 303 Mich. 422. 

8 - Mo —Adler 4b Sons Clothing Co. v. 
Corl, 65 S.W. 1017, 156 Mo. 149. 

9- Mo—Kreibohm ▼. Yancey, 55 S. 
W. 260. 154 Mo. 67. 

10 . Tex.—Watts v. Mann, Civ.App., 
187 S.W.2d 917, error refused. 

66 C.J. p 162 note 23. 

General lawmaking powers 

The legislature, under its general 
lawmaking powers, is authorized to 
adopt such measures as it deems ap¬ 
propriate to prevent, suppress, or 
minimize usury. Independently of ex¬ 
press constitutional mandate to pro¬ 
vide appropriate pains and penalties 
for prevention thereof, and its dis¬ 
cretion In that respect is circum¬ 
scribed only by constitutional inhibi¬ 
tions.—Watts v. Mann, supra. 

1 L Ga—King v. State, 71 S.E. 1098, 
136 Ga. 769. 
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Wis —State ▼. Cary, 105 N W. 702. 12C 
Wis. 135, 11 L&A.NS, 174. 

66 C J. p 162 note 24 

15. Ill.—Walker v. Lovitt, 96 N.E. 
631, 250 Ill. 543. 

13. N.Y—Perrine 4b Pixley v. Stri¬ 
ker. 7 Paige 598. 

66 C J. p 163 note 30 [a]. 

14. N.Y—Strlziver v Gould, 38 N.Y. 
S.2d 65, 265 App Div. 881. 

66 C J. p 165 note 64. 

Statute oomstmed as not Intended 
to be a price-fixing statute.—Sayler 
v. Brady, 248 N.W. 673, 63 N.D. 471. 
18. U.S.—Hemple v. Raymond, Alas¬ 
ka, 144 F. 796, 75 C.C.A. 526. 

66 C.J. p 165 note 65. 

16. Minn.—Seebold v. Eustermann, 
13 N.W.2d 739. 216 Minn. 566. 162 
A.L.R. 585—Trauernicht v. King¬ 
ston, 195 N.W. 278, 156 Minn. 442. 

17. Cal.—Ex parte Fuller, 102 P.2d 
821, 15 Cal.2d 425. 

Ohio.—Lafayette Benefit Sooiety v. 
Lewis, 7 Ohio 80. 

18. U.8.—In re Pittock, D.COr., 19 
F.Cas.No.11,189, 6 NatBankr.Reg. 
78, 2 Sawy. 416. 
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intent must be kept in view in determining the 
scope and meaning of any part of the usury laws, 19 
and it must be held in mind that the statute was 
enacted for the protection of the borrower, 20 The 
code sections on usury apply to relationships between 
parties established by their voluntary acts, and not 
to interest imposed by statute.* 1 Any consideration 
aside from the maker’s promise to repay the prin¬ 
cipal sum constitutes interest within the meaning of 
usury statutes. 22 

Other statutory provisions. The former law 22 
and all other statutes in pari materia 24 must be con¬ 
sidered. In the construction of a section of a stat¬ 
ute the whole statute in which that section is found 
must be considered. 25 

Special and general laws with respect to usury are 
considered together, 20 and where they are in con¬ 
flict, the general must yield to the special. 27 

Definition of “usurtf 9 conformed to. Constitu¬ 
tional and statutory provisions are to be construed 
with reference to the definition of “usury” as gen¬ 
erally accepted by the courts, and not as enlarging 
or otherwise changing that definition excepting as 


may be expressly so provided. 20 

b. Liberal or Strict Construction 

As a general rule, usury laws are favorably regarded 
and are given a liberal construction, but where such laws 
are penal in nature they are strictly construed. 

While laws enacted to guard against unreasonable 
rates of interest are favorably regarded, 22 and are 
liberally construed to accomplish their purpose, 20 
usury statutes which are penal in their nature are 
to be strictly construed, 31 and a case must be clearly 
shown to come within its terms in order that such 
statutes may apply. 32 The rule as sometimes stated 
is that, when operating on the contract or the secu¬ 
rity taken, the statute is not, strictly speaking, puni¬ 
tive in its character, and should be construed so as 
to repress the evil the legislature had in view in its 
enactment, but when the punishment of the person 
who has committed usuiy is sought, according to 
the benignant principle which pervades our crim¬ 
inal jurisprudence, it should be construed in all 
cases of doubt and uncertainty in favor of the ac¬ 
cused 33 In strict construction, any uncertainties 
are resolved in favor of him who is sought to be 


Ohio —Lafayette Benefit Society v 
Lewis, 7 Ohio 80. 

19. N D.—Vermont Loan A Trust Co 
v Whithed. 49 NW. 318, 2 N.D. 82 

90. NY —Madison University v 
White. 25 Hun 490 

Wis—McArthur v. Schenck, 31 Wis 
673. 11 AmR. 643 

9L Utah —McFarlane ▼. Winters, 
201 P.2d 494, 114 Utah 502 

88 . Tex —Finn v Alexander, Civ 
App., 165 S.W.2d 500. certified ques¬ 
tion answered 163 8W.2d 714, 139 
Tex. 461. 

83. NY.—Bowery Sav. Bank v. Ni- 
rensteln. 199 N.E. 211, 269 NY. 259. 
motion denied 198 NE 381, 268 N. 
Y. 614. 

Ohio—Lafayette Benefit Society ▼. 
Lewis, 7 Ohio 80. 

94. Cal—Ex parte Washer, 264 P 
951. 200 Cal 698. 

ND—Vermont L 4 T. Co. v. Whit¬ 
hed. 49 N.W. 318. 2 N.D. 82. 

95. Vt—Vermont Loan A Trust Co. 
v. Whithed, supra. 

98. N.Y.—Jones ▼. Massachusetts 
Mut Life Ins. Co.. 126 N.Y S 2d 630, 
204 Misc. 1096, affirmed 131 N.Y.S. 
2d 920. 284 App Div. 832. 

66 C.J. p 166 note 73. 

87. N.Y.—Jones ▼. Massachusetts 
Mut. Life Ins. Co. ( supra. 

66 C.J. p 166 note 74. 

28 . U.S.—Hogg v. Ruftner, Ind., 1 
Black 115, 17 LEd 38 

La.—Roux v. Wltxman, 51 So. 205, 
125 La. 300. 


29. Cal—Callmpco, Inc, v. Warden, 
224 P 2d 421, 100 Cal App.2d 429 

Del —State v. Weiner, 28 A 2d 16. 3 
Terry 62. 

66 C J p 165 note 76. 

Conflicting statutes 

Statute providing: that person lend¬ 
ing: money to be paid back at month¬ 
ly Installments may charge interest 
as six per cent per annum or less for 
entire period of loan aggregating: 
principal and Interest for entire pe¬ 
riod, being in derogation of statute 
prohibiting any rate of interest great¬ 
er than eight per cent per annum, 
should be strictly construed.—Garner 
v. Sisson Properties, 31 S.E.2d 400, 
198 Ga. 203—National Bondholders 
Corp. v. Kelly. 196 S.E. 411, 185 Ga. 
788. 

30 . U.S —General Motors Acceptance 
Corporation v. Mid-West Chevrolet 
Co. C.C.AOkl., 66 F.2d 1. 

Del—State v. Weiner. 28 A2d 16, 3 
Terry 62. 

Utah—Morgan Motor A Finance Co 
v Oliver, 124 P.2d 778, 101 Utah 
492 

66 C.J. p 165 note 77. 

31. Del—State v. Weiner, 28 A2d 
16, 3 Terry 62. 

Mich—Minnesota Mut. Life Ins. Co 
I v Schlanger, 278 N.W. 821, 284. 
Mich 207 

Miss —Ranson v. Snyder, 75 So 2d 
738—Fry v. Layton, 2 So.2d 561, 
191 Miss. 17, 134 AL.R 1330. 

N.C.—Dixon v. Osborne, 168 S.E. 683, 
204 N.C 480. 

Or.—Crisman v. Corbin, 128 P.2d 959, 
169 Or. 332. 
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SC—Frick Co. v. Tuten. 29 8.E.2* 
260, 204 S C 226—Jones v. Godwin, 
198 S E 36, 187 S C 610. 

Tex—Matthews v Tibbitt, Civ.App., 
120 S.W 2d 503—B F. Dittmar Co. 
v Adleson, Civ App, 75 S.W.2d 

1100, reversed on other grounds 
Adleson v. B F. Dittmar, 80 S.W.2G 
939, 124 Tex. 564 
66 C J. p 166 note 78. 

Express statutory enumeration 
The usury laws, being quasi penal 
and providing for a forfeiture, will 
not be construed to Include matters 
or persons not expressly enumerated 
therein—Milo Theater Corp. v. Na¬ 
tional Theater Supply, 233 P.2d 426* 
71 Idaho 435. 

Extension of penalty 
The penalties attached to the mak¬ 
ing of a usurious contract may not 
be extended by the courts beyond the 
fixed statutory limits.—Dodd v. Phoe¬ 
nix Mut Life Ins. Co, Tex.Civ.App* 
122 SW.2d 679, error refused. 

Seasonable strictness 

Minn—Seebold v. Euster mann, IS N. 
W.2d 739, 216 Minn. 566, 152 A.LR. 
585. 

38. SC.—Frick Co. v. Tuten, 29 S.E. 
2d 260, 204 SC 226—Jones v. God¬ 
win. 198 S.E. 36, 187 S.C. 510. 


33. Del.—State v. Weiner. 28 Aid 
16, 3 Terry 62. 

66 C.J. p 166 note 79. 



DeL—State v. Weiner, supra. 
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penalized, 34 and no one is made to suffer the for¬ 
feitures imposed by the statutes until first clearly 
shown to have fallen under their condemnation. 35 

Repealing or amending statutes . It has been held 
that, since statutes which modify or repeal usury 
statutes are restorative of the common law, they 
should be liberally construed. 36 An amendment de¬ 
signed not to declare the law of usury, but to make 
the law already declared fully effective by remov¬ 
ing an obstacle to its operation, must be liberally 
construed to accomplish its purpose. 37 

Constitutional provisions . Constitutional provi¬ 
sions with respect to usury should be construed so 
as to subserve their broad purposes. 38 No legisla¬ 
tive enactment, however, can impinge on a consti¬ 
tutional provision that all contracts for a greater 
rate of interest than specified in such constitutional 
provision shall be void. 39 

c. Special Exemption Statutes 

Special statutes enacted In light of usury statutes 
by which a particular remedy is sought or a wrong re¬ 
strained should be liberally construed. 

Special statutes by which a particular remedy is 
sought or a wrong is to be restrained should be 
liberally construed with the view of giving force and 
effect to the intent of the legislature. 40 In arriv¬ 
ing at that intent, it is proper to consider the evils 


sought to be regulated and the advisability of bring¬ 
ing the wrong, in all of its ramifications, within the 
limitations of the act. 41 

A statute which provides that “the owner of any 
promissory note, bond, or other written evidence of 
debt . . . shall have the right to collect the 

whole amount of such promissory note . 
notwithstanding such promissory note, etc., may 
include a greater rate of interest, or discount, than 
. . . per cent” applies to instruments which evi¬ 

dence a complete contract, including principal and 
interest of their own, and not to contracts which 
have no capital and include nothing but usurious 
interest on another contract. 42 A statute which 
provides that no corporation “shall make any loan 
. . . on the security of any chattels or other¬ 

wise, except in its own proper corporate name and 
for its own benefit,” has been held not to apply to 
any securities except those which bind chattels. 43 
A statute providing that an interest rate in excess of 
the maximum rate generally authorized may be 
charged on loans made in certain counties or towns, 
provided the contracting parties or either of them 
are resident or located therein or out of the state, 
has been construed to mean that for a loan contract 
to be within the meaning of the statute one of the 
parties must live in the locality specified and the con¬ 
tract must be made there. 44 


34 . La.—Automobile Sec. Corpora¬ 
tion v Randazza, 135 So. 45, 674, 17 
LaApp 489 
Party Invoking statute 

The provisions of usury statute are 
to be strictly construed against par¬ 
ty seeking to invoke it—Yeager v 
Ainsworth, 32 So 2d 548, 202 Miss. 
747. 

35m Miss —Smythe v. Allen, 6 So. 
627, 67 Miss 146. 

36. Mich—Straus v. Elless Co., 222 
N.W. 752, 245 Mich. 558 

Ohio—Alston v. American Mortgage 
Co, 157 NE. 374, 116 Ohio St. 643 

37. Ala —Law, Clark & Co. v. Mitch¬ 
ell. 76 So. 923, 200 Ala. 565. 

66 C J p 166 note 83. 

38. Ark—Vahlberg v. Keaton, 11 8. 
W. 878, 61 Ark. 634, 14 Am.S.R. 73, 
4 LRA 462. 

66 C.J. p 166 note 84. 

Constitutional amendment! construed 

(1) Purpose of constitutional 
amendment providing that no person, 
association, copartnership, or cor¬ 
poration shall receive from a borrow¬ 
er more than ten per cent interest, 
but that restriction shall not apply 
to Industrial loan companies, etc., was 
to abolish the Inflexible, inadequate, 
and unworkable provisions of the 
usury law and to re-establish in the j 


i legislature the power to enact laws 
affecting the business of lending mon¬ 
ey and to free the legislature from 
restraints imposed by inflexible usury 
provisions so that interest and charg¬ 
es more appropriate to business con¬ 
ditions peculiar to each of the ex¬ 
empted classes could be established. 
—Carter v. Seaboard Finance Co., 
203 P.2d 758, 33 Cal 2d 564. 

(2) The words “above restrictions," 
in third paragraph of constitutional 
amendment providing that “above re¬ 
strictions" with respect to usury 
shall not apply to any industrial loan 
companies, etc., are applicable to the 
first and second paragraphs of the 
constitutional amendment—Carter v. 
Seaboard Finance Co., supra. 

(3) The constitutional amendment, 
declaring all contracts for greater 
interest rate than ten per cent per 
annum usurious and providing that 
first legislature after adoption of 
amendment should provide appropri¬ 
ate pains and penalties to prevent the 
same, did not limit usury legislation 
to the first legislature alone, but 
merely directed the legislature to do 
without delay what it had inherent 
power to do Independently of such 
mandate or direction; such provision 
is not a grant of power, and hence 
does not limit legislature's power to 
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imposition of pains and penalties 
only, so as to exclude injunction, or 
require application thereof to all 
usurious contracts, not merely those 
of money lenders, as provided by 
statute; and it does not impose anv 
inhibition against enactment of Loan 
Act, authorizing state to institute 
suits to enjoin habitual money lend¬ 
ers from demanding, receiving, or col¬ 
lecting usurious Interest on loans, 
nor does it import that ultimate 
boundaries of legislative power were 
delineated therein.—Watts v Mann. 
Tex C!v.App, 187 SW.2d 917, error 
refused. 

39. Ark.—Winston v. Personal Fi¬ 
nance Co of Pine Bluff, 249 S W.2d 
315, 220 Ark 580. 

40. D.C —Chew v. District of Colum¬ 
bia, 42 AppD.C. 410—Reagan v. 
District of Columbia, 41 AppDC. 
409. 

4L D.C.—Chew v. District of Colum¬ 
bia, 42 App D.C. 410—Reagan v. 
District of Columbia, 41 App.D.CL 
409. 

42. La.—Dumas v. Boulln, McG. 274. 

43. Md.—Commercial Bldg, etc. As¬ 
soc. v Mackenzie, 36 A. 754, 85 Md. 
132, 141. 

44. NJ.—McMurtry v. Giveans, 18 
N.J.Eq, 861. 
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A statute which provides that, where advances 
of money repayable on demand, to an amount not 
less than five thousand dollars, are made on ware¬ 
house receipts, bills of lading, certificates of stock, 
certificates of deposit, bills of exchange, bonds, or 
other negotiable instruments pledged as collateral 
security for such repayment, it shall be lawful to 
receive or to contract and collect as compenstion for 
making such advances any sums to be agreed on, 
m writing, by the parties to such transaction, has 
the effect of removing such loans from the opera¬ 
tion of the usury laws of the state, 45 so that there 
is no limitation on the amount which the parties 
may agree as the compensation for such advances. 46 
Under such a statute the contract for compensation 
must be in writing in order to enable the lender to 
collect more than the lawful rate, 47 but if it is oral, 
the statute nevertheless makes the loan nonusu- 
nous 48 Such a statute does not require a separate 
agreement pertaining to the compensation; 49 it is 
sufficient if there is a written contract fixing the 
full liability of the borrower, 50 and the contract need 
not state what comprises compensation and what 
money actually advanced 51 Such statute is not 
limited in its application to call loans on negotiable 
instruments onl\, but it applies to like loans on the 
securities therein specifically enumerated. 52 

d. Writing Necessary under Conventional Inter¬ 
est Statute 

A statute may provide that a rate of interest greater 
than the legal rate may be stipulated for where the 
agreement is in writing. 

Where a statute provides that a rate of interest 
greater than the legal rate may be stipulated for in 
writing, the phiasc “in writing” is satisfied when 
interest is computed and carried into a written set- 
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tlement of accounts, 5 * or* when, subsequent to the 
time of the loan, the interest is computed and em¬ 
bodied in a written instrument, 54 or if the interest 
has been calculated and included in the principal 
sum designated in the written contract or obliga¬ 
tion, 55 or when, at the time the debt is incurred, a 
check is given expressly m payment of the inter¬ 
est. 56 An express agreement in writing to pay inter¬ 
est in excess of the rate permitted by statute in the 
absence of wanting may be contained in letters with 
reference to a renewal of a note and a subsequent 
payment in accordance with the higher rate. 57 A 
statute providing that any agreement for interest 
in excess of a certain rate per annum must be dear¬ 
ly expressed in writing does not render a note and 
mortgage void because of an oral agreement to pay 
a bonus resulting in an interest rate in excess of 
the statutory rate 58 

§ 9. - Repeal by Implication 

The courts do not favor the repeal of usury statutes 
by implication, whether repeal is claimed by constitu- 
tional amendment or by special statute. 

In construing usury statutes, as in the case of 
statutes generally, as discussed m Statutes, §§ 286- 
303, the courts do not favor repeals by implication. 59 
Later enactments are to be so construed as to be 
consistent with earlier statutes as far as may be 
possible, 60 and are to be considered to repeal only 
such provisions of the earlier statutes as are clearly 
inconsistent. 61 In accordance with the general 
rule, however, the later statute will repeal the 
former when in conflict therewith. 62 A usury stat¬ 
ute providing civil consequences has been held not 
to repeal a prior statute providing criminal conse¬ 
quences. 63 


45- NY—Hawley v. Kountzo. 59 N . 
YS 897, 6 AppDiv 217—Brumle> 
v Robinson. 200 N.Y S. 460, 120 
Misc 799 

66 C J p 167 note 96. 

46. N Y —-Wright v Toomey, 121 N 
YS 721, 137 AppDiv 401, affirmed 
97 NE 1118, 204 NY 661— Ilavky 
v Kountze, 89 N Y S. 897, 6 App 
Div 217 

47 . NY—Wright v Toomey, 121 N 

Y S 721, 137 App.Div 401. affirmed 
97 N.E 1118, 204 NY. 661. 

66 C J p 167 note 98 

48. U S —In re Samuel Wilde's Sons, 
DC N.Y, 133 F. 662, affirmed 144 
F 972, 75 CCA. 601. 

66 C.J. p 167 note 99. 

49. N.Y.—Wright v. Toomey, 121 N 

Y S 721, 137 App.Div. 401, affirmed 
97 NE. 1118, 204 N.Y 661 

50. N.Y.—Wright v. Toomey, supra. 


■ 51. N Y —Wright v Toomey, supra 

52. NY—Frost v Stokes, 55 NY 
Super 76. 10 N Y S 471, affirmed 
25 N E 93', 122 N Y 637. 

53. La—In re Leeds & Co., 21 So. 
617, 49 La \nn 501. 

66 C J p 167 note 5. 

54. Iowa —Drown v Cass County 
Bank, 53 NW 410, 86 Iowa 527. 

66 C.J. p 167 note 6 

55. DC —Cooper v. United Securitv 
Life In*5, etc, Co, 33 App D C 205 

56. SC—Merchants', etc. Bank v 
Sarrntt, 57 S E 621, 77 S C 141, 122 
Am SR 562 

57. SC—Goodlett v. Goodlett, 84 S. 
B. 414, 100 S C. 84. 

58. ' Cal—Finley v. Wyatt, 298 P. 80, 
113 Cal App 233. 

59. Ga—Cornwell v Atlanta Trust 
Co., 170 SE 194, 177 Ga. 303. 
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Ky—Whitaker v Smith, 73 S.W 2d 
1105, 235 Ky 339, 95 A.LR. 727 
WVa—Artrip v. Peters. 174 SE 524. 
114 WVa 819 

Wis—McLoughlin v. Malnar, 297 N 
W. 370, 237 Wis 492. 

66 C J. p 167 note 13. 

60. Wis—McLoughlin v. Malnar, su¬ 
pra. 

66 C.J. p 168 note 14. 

61. Ga—Johnson v. Southern Mut 
Bldg, etc.. Assoc., 25 S.E. 258, 97 
Ga 622. 

66 C.J. p 168 note 15. 

62. Fla—Sodi, Inc. v. S&litan. 68 So 
2 d 882 

Ga—Cornwell v. Atlanta Trust Co., 
170 S E 194. 177 Ga 303. 

66 C J. p 168 note 17. 

63. N.M—Ex parte Armijo, 259 P. 
820, 32 N.M. 458. 

k 66 C.J. p 168 note 18. 
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Constitutional provisions or amendments . Unless 
it is clearly intended to cover the whole subject 
matter, 64 a constitutional amendment with respect 
to usuiy has been held not to repeal the entire usury 
law previously in force but only those provisions 
in conflict therewith, 66 so that all the provisions of 
the usuiy law, including penalties, 66 not in conflict 
with the provisions of the constitutional amendment 
will remain in full force and effect 67 Thus, where 
certain persons who were previously subject to a 
usuiy law were subsequently granted exemption 
from a constitutional provision fixing a maximum 
rate of interest, such constitutional amendment re¬ 
pealed the earlier usury law at least as to such per¬ 
sons. 66 

Special statutes relating to particular classes of 
loan transactions, if they do not expressly repeal 
the usury statutes with respect thereto, are given 
such construction, if reasonably possible, that both 
statutes can have effect; 69 and where they are in¬ 
consistent with each other, in some degree, the 
special statute repeals the general statute to the ex¬ 
tent of such inconsistency and no further, 70 and 
with respect to those embraced by the class desig¬ 
nated and no others. 71 Where the exception is such 
as to impose no limitation as to the rate of interest 
which may be charged, its effect is to repeal the gen¬ 
eral statute of usury as far as it applied to the class 
of loan transactions included m the exempting stat¬ 
ute. 72 

A revenue law imposing a tax on loans does not 
modify the usury laws by reducing the interest rate 
which the lender may receive. 72 


si aj.s. 

§ 10. — Effect of Statutory Changes on 
Existing Contracts 

a. In general 

b. Contracts previously usurious 

c. Contracts previously innocent 

d. What contracts are preexisting 

a. In General 

Generally, usury statutes will be construed to be 
prospective and not retrospective, at least In the absence 
of a clear legislative Intent to the contrary. 

The general rule is that, unless there is a clear 
legislative intent to the contrary, usury statutes will 
be construed to be prospective only, and not retro¬ 
spective. 74 Usury statutes, however, which do not 
impair the obligation of contracts by making con¬ 
tracts illegal which were legal at their inception 
may constitutionally be made retrospective. 76 Stat¬ 
utes which take away an existing defense of usury 
are generally held not to affect the obligation of a 
contract, but to pertain to the remedy only. 76 The 
effect of such legislation is not to change the con¬ 
tract of the parties, but only to remove a bar to its 
enforcement, 77 and where the legislature so in¬ 
tends, it will operate retrospectively, 78 even though 
the statute is passed pending an appeal from the 
judgment of an inferior court. 79 

b. Contracts Previously Usurious f 

(1) In general 

(2) Repeal 

(3) Change of rate or penalty 
(1) In General 

The defense of usury, being m statutory one. Is gen- 


64 Cal.—Fenton v. Markwell A Co, 
52 P 2d 297, 11 Cal.App.2d Supp 
756. 

Provision imposing penalty 

Cal—Fenton ▼. Markwell A Co., su¬ 
pra. 

65. Cal.—French v. Mortgage Guar¬ 
antee Co., 104 P.2d 655, 16 Cal.2d 
26. 130 A.LR. 67—Wolf v. Pacific 
Southwest Discount Corp., 74 P.2d 
263, 10 Cal 2d 183—Penzlner ▼. 

West Am Finance Co., 74 P.2d 252, 
10 Cal.2d 160—Brown v. Cardoza, 
153 P.2d 767, 67 Cal App.2d 187. 

68 . Cal.—Brown v. Cardoza, supra. 

67. Cal.—Nuckolls v. Bank of Cali¬ 
fornia, Nat. Ass'n, 74 P 2d 271, 10 
Cal.2d 278—Nuckolls v Bank of 
California* Nat. Ass'n. 74 P.2d 264, 
10 CaL2d 266, 114 ALR. 708—Pen¬ 
zlner v. West Am. Finance Co., 74 
P.2d 252, 10 Cal 2d 160—Brown v. 
Cardoza. 153 P.2d 767, 67 Cal.App 
fid 187. 


68. Cal — Wolf ▼ Pacific Southwest 
Discount Corp., 74 P 2d 263, 10 Cal 
2d 183. 

69. Va.—Stribbl ing v. Bank of the 
Valley, 5 Rand. 132, 26 Va 132 

TO. Va.—Stribbl ing v. Bank of the 
Valley, supra. 

71. Tenn.—McWhite v. State, 226 S 
W. 642, 143 Tenn. 222. 

66 C.J. p 168 note 21. 

72. U.S.—In re Samuel Wilde's Sons. 
D.CN.Y., 133 F 562. affirmed 144 
F. 972, 75 C.CA. 601. 

66 C.J. p 168 note 22. 

73. Ala.—Dubose v. Parker, 13 Ala 
779. 

66 G.J. p 168 note 26. 

74. Miss.—Jefferson Standard Life 
Ins. Co. v. Dorsey, 173 So. 672, 178 
Miss. 838—Jefferson Standard Life 
Ins. Co v. Dorsey, 173 So. 669, 178 j 
Miss. 852. 

66 C.J. p 168 note 28. I 
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75. IT S —Petterson v Berry, Alaska, 
125 F. 902. 60 CCA. 610. 

66 C.J p 169 note 29. 

76. Ohio—Alston ▼. American Mort¬ 
gage Co, 156 N E. 606, 24 Ohio App 
475. affirmed 157 N.E. 374, 116 Ohio 
St. 643. 

66 C.J. p 169 note 30. 

77. Iowa.—Iowa Savings A Doan 
Ass’n v Heidt, 77 N.W. 1050, 107 
Iowa 297, 43 D.R.A. 689, 70 Am S.R. 
197. 

78. Ohio.—Alston v. American Mortg. 
Co, 156 N.E. 606, 24 Ohio App. 475, 
affirmed 157 N.E. 374, 116 Ohio St. 
643 

66 C.J. p 169 note 82. 

78. Iowa.—Iowa Savings A Doan 
Ass'n v. Heidt, 77 N.W. 1050. 107 
Iowa 297, 43 D.R.A. 689, 70 Am.S.R. 
197, 
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•rally held to constitute a privilege which le within the 
power of the legislature to take away. 

The defense of usury is a statutory defense not 
founded on any common-law right, either legal or 
equitable. 80 It is generally considered to consti¬ 
tute a privilege, 81 which is within the power of the 
legislature to take away. 82 Thus, the right of a 
debtor under a usurious contract to refuse to pay 
any interest, 83 or to offset against the original debt 
interest already paid, 84 or to recover usury, 85 has 
been held not to be a vested right. It has been held 
in a few jurisdictions, however, that the nght to 
defend against the payment of usury on a preexist¬ 
ing loan is a vested right ; 86 and that a statute which 
takes away an existing right to recover money paid 
on a usurious contract in excess of the lawful rate 
is unconstitutional where retroactive in effect; 87 
and, also, that a statute is destitute of retroactive 
force which authorizes a certain class of corpora¬ 
tions to charge a rate in excess of the lawful rate 88 
As a general rule, the legislature has the power to 
validate any or all parts of preexisting usurious 
contracts 89 In some jurisdictions, however, a usu¬ 
rious contract, as far as it is void, may not be 
validated by subsequent legislation. 90 The legisla¬ 
ture may provide a remedy to recover usury and 
make it applicable to preexisting contracts. 91 

Interest paid The law in force at the time the 
remedy is sought on the contract governs as to the 
recoupment of usurious interest paid; 92 and where 
the statute provides that all payments of usurious 
interest shall be credited on the principal, the right 
to have them so credited becomes vested at the time 
they are made, and may not be taken away by sub¬ 
sequent legislation. 93 

Statute of limitations . A statute shortening the 
period within which an action may be commenced 
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to recover usury paid has only a prospective effect 
and does not affect a right of action which accrued 
before its passage. 94 

(2) Repeal 

Generally, the repeal of a usury law under which a 
contract was usurious operates retrospectively to validate 
the contract and make it enforceable. 

As a general rule, the repeal of a usury law under 
which a contract was usurious operates retrospec¬ 
tively so as to cut off the defense of usuiy and 
render the contract valid and enforceable, 95 even 
though a bill to enforce the usurious contract had 
been dismissed because of usury under the former 
law. 96 In some of the jurisdictions, however, it 
is held that, if the statute repealed declared usuri¬ 
ous contracts, or a part thereof, to be void, and not 
merely unenforceable, the repeal of such statute 
will not operate retrospectively so as to make pre¬ 
existing usurious contracts enforceable; 97 but in 
such jurisdictions the repeal, without a saving clause, 
of a usury statute which does not declare the con¬ 
tract or any part of it void, but imposes a penalty 
or forfeiture of the whole or any part of the in¬ 
terest if the borrower sees fit to avail himself of 
the defense of usury, operates retrospectively so 
as to cut off the defense of usury for the future 
even in actions on contracts made while the law 
was in operation. 98 If the statute repealed was 
such as to enter into the contract and modify the 
terms expressed therein, contracts existing prior 
to its repeal are governed thereby. 99 In Georgia, 
contracts are governed as to usury by the law in 
effect at the time they were made irrespective of 
subsequent changes in the law. 1 

New note for preexisting obligation . The repeal 
of a statute making usurious contracts void will 
make a renewal thereafter of a preexisting usuri- 


80 . Fla.—Clark v Grey. 132 So. 832, 
101 Fla 1058. 

81. U S —Ewell v Daggs, Tex., 2 S 
Ct 408, 108 US 143, 27 LEd 682 

Conn —Welch v. Wadsworth, 30 Conn 
149, 79 Am D. 239. 

82. Ill—Tennant v. Joerns, 160 NE 
160. 329 Ill. 34. 

66 C J. p 169 note 37. 

83 . Conn.—Welch v. Wadsworth, 30 
Conn. 149, 79 Am D. 239. 

84 . Conn—Welch v. Wadsworth, su¬ 
pra 

85 . Miss —Deposit Guaranty Bank & 
Trust Co. v. Williams, 9 So 2d 638, 
193 Miss 432. 

Tenn —McAdoo v. Smith, 5 Bart 695 

88. Neb—Lincoln Bldg., etc.. Assoc 
v Graham, 7 Neb. 173. 

91 C.J.S.—37 


87. Md—Willlar v Baltimore Butch¬ 
ers' Loan, etc, Assoc, 45 Md. 546. 

66 C J p 169 note 42 

88. Neb —Lincoln Bldg. & Sav. As¬ 
soc v Graham, 7 Neb. 173. 

89. Conn—Hinm&n v. Goodyear, 14 
A. 804, 56 Conn 210. 

66 C.J. p 169 note 44. 

90. Tenn —Brannan v. Davis, 5 Tenn. 
App 72. 

66 C J. p 169 note 45. 

91. Tenn —Brandon v. Green, 7 
Humphr 130. 

66 C J p 169 note 46. 

92. Ind—Bowen v. Phillips, 55 Ind. 
226 

66 C J. p 170 note 47. 

93. Ill —Hunter v. Hatch, 45 Ill. 178. 
66 C.J. p 170 note 48. 
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94. Tenn—Slover v. Union Bank, 89 
SW 399, 115 Tenn. 347, 1 LRA..N. 
S., 528. 

95. US—Ewell v. Daggs, Tex., 2 S 
Ct 408, 108 US. 143, 27 LJEd. 682 

66 C J. p 170 note 50. 

96. Tenn —Wallace v. Goodlett, 58 S. 
W 343, 104 Tenn 670. 

66 C J p 170 note 51. 

97. N C —Pond v. Horne, 65 N.CL 84. 
66 C J p 170 note 52. 

98. Fla—Clark v. Grey, 132 So. 832, 
101 Fla. 1058—Coe v. Muller, 77 So. 
88, 74 Fla. 399. 

99. Ill.—Seegar v. Seegar, 19 Ill. 12L 
66 C J. p 170 note 54. 

L Ga.—Lankford v. Holton, 200 S.E 
243, 187 Ga. 94. 

66 C J. p 170 note 55. 
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ous contract valid and enforceable; 2 and also it 
will make a note given after the repeal, for money 
previously lent at a usurious rate, valid and en¬ 
forceable as to the principal and lawful interest. 3 

General saving statute . In jurisdictions where 
there is a general saving statute the repeal of a 
usury statute will not operate retrospective so as 
to cut off any defense of usury unless the statute 
specifically so provides. 4 

Repeal of repealing act . The repeal of an act 
repealing a previous usury statute will not revive 
such statute when the latest repealing act shows 
a contrary intention on the part of the legislature. 5 6 

(3) Change of Rate or Penalty 
In some Jurisdictions, a new usury law which is 
favorable to the contract by increasing the rate of interest 
or decreasing the penalty, may apply to preexisting con¬ 
tracts. 

In some jurisdictions, when a new enactment 
increases the rate of interest above that previously 
allowed, or decreases the penalty previously im¬ 
posed, or makes any other changes favorable to 
the contract, such new law is held to apply to pre¬ 
existing contracts;® but, when the new law increas¬ 
es the penalty, preexisting usurious contracts are 
held subject to the milder provisions of the law in 
effect when such contracts were made. 7 In other 
jurisdictions, however, a statute which increases 
the rate of interest above that previously allowed 
does not apply to preexisting contracts so as to make 
them nonusurious, 8 * * but statutes which increase the 
penalty or extend the remedial rights of the bor¬ 
rower have been held to apply to preexisting con¬ 
tracts, and not the milder provisions of the former 
law.® 

A renewal note, containing new terms, executed 
after the repeal of a former law, the repealing stat¬ 
ute changing the penalty for usury, is governed by 
the law in force at the time the new note is exe¬ 
cuted. 1 ® 


c. Contracts Previously Innocent 

Contracts not usurious when made, and contracts 
usurious when made but subsequently rendered nonusuri¬ 
ous, cannot be rendered usurious by a subsequent change 
In the law. 

Contracts which were not usurious under the law 
in effect at the time they were made, 11 or which, 
although usurious at the time of their inception, 
were by later legislative action rendered valid and 
nonusurious, 12 cannot be rendered usurious by a 
subsequent change in the law. So a claim of usury 
is not available where the contract was entered into 
before a usury law became effective. 13 

Repeal of curative act. A repeal of a curative 
or validating act taking away the defense of usury 
for a specified class of loans will not restore such 
defense, 14 and the repeal of an act depriving a 
debtor of the right to have interest payments made 
on a usurious loan applied to the principal of the 
debt does not restore the debtor's right to have 
such interest payments so applied. 15 

Novation. In the novation of a debt the parties 
may legally contract for the same rate of interest 
which the old debt bore, it being lawful, even though 
at the time of the novation the legal rate of interest 
is lower than that contracted for. 16 

Saving clause in a statute which lowers the max¬ 
imum rate chargeable under an express written con¬ 
tract will not sanction the inclusion in the amount 
of a new note of interest on an old note compound¬ 
ed at the old rate, where the old note did not pro¬ 
vide for the payment of interest on interest 17 

d. What Contracts Are Preexisting 

Contracts are deemed preexisting where a binding 
agreement for a loan of money is reached before a new 
statute goes into effect. 

A contract is deemed to be preexisting when all 
the terms of a binding agreement for the loan of 
money have been agreed on before the new statute 
goes into effect. It is immaterial that the money 


2. Ky—Kay v. Fowler, 7 T.B.Mon 
693 

66 C J. p 171 note 66 

3. Ga.—Houser v. Planters’ Bank, 
67 Ga 95 

4. Kan—Jenness v. Cutler, 12 Kan 
600 

5- NM—Milligan v. Cromwell, 0 P. 
869, 3 N M 327 

6. Tenn—Hardaway v. Lilly, Ch.A., 
48 SW 712 

66 C.J. p 171 note 69. 

7. Vt—Dunbar v. Wood, 6 Vt. 663. 

66 C.J. P 171 note 60 

& U.S.—Latrobe v. Hulbert, C.C. 

Ohio, 6 F 209 

66 C.J. p 171 note 61. i 


| 9. Ala—Barclift v Fields, 41 So. 84, 
145 Ala 264 

66 C J p 171 note 62. 

10. Miss —Purvis v. Woodward, 29 
So. 917, 78 Miss 922. 

11. Idaho—Union Central Life Ins 
Co. v. Hahn, 118 P.2d 717, 63 Idaho 
243. 

Neb—Lefferdink v. Schmutte, 32 N 
W.2d 194, 149 Neb 695 

N.D —Messersmlth v. Reilly, 296 N 
W. 920, 70 N.D. 638. 

66 C.J. p 171 note 66. 

12. Conn.—First Ecclesiastical Soci¬ 
ety of Suffleld v. Loomis, 42 Conn. 
676. 


13. Utah—Brunswick Realty Co v. 
University Inv Co, 134 P. 608, 43 
Utah 75 

66 C.J. p 172 note 68. 

14. Iowa —Ed worthy v Iowa Sav , 
etc. Assoc, 86 N.W. 313, 114 Iowa 
226. 

66 C J p 172 note 69. 

16. Conn—HInman v. Goodyear, 14 
A. 804, 56 Conn 210 

16. Miss —Sadler v Hoover, 31 Miss 
2 GO—Dennistoun St Co v. Potts 26 
Miss. 13. 

17. S.C.—Lewis v. Dunlap, 100 ff v* 
170, 112 S.C. 544. 
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lent is paid over to the borrower afterward. 1 * How¬ 
ever, a mere agreement that in loans thereafter 
to be made between the parties, a certain rate of in¬ 
terest shall be charged will not cause loans made 
after the passage of an act making such rate usu¬ 
rious to be regarded as preexisting and thus ex¬ 
empt from the operation of the changed statute. 19 

Renewal note which contains new terms is a new 
contract. 20 

§11. Construction of Contracts as to Usury 

a. In general 

b As of what time character of contract 
determined 

c. Evasion of usury laws 


a. In General 

The general rule of Interpretation and construction 
of contracts as to usury Is that a contract is not usurious 
where it may be explained on any other reasonable hy¬ 
pothesis. A usurious contract is construed strongly 
against the lender. 

If an agreement can reasonably be construed as 
nonusurious, it should be so construed. 21 The 
question of usury m loan transactions must be de¬ 
termined by construing all the papers executed in 
connection therewith, and not from isolated clauses 
and provisions therein 22 The courts, therefore, 
will not hold a contract to be in violation of the 
usury laws unless on a fair and reasonable con¬ 
struction of all of its terms, 23 in view of the deal¬ 
ings of the parties, it is manifest that the intent of 


18. Ky—Jump v Johnson. 13 SW 
843. 12 Ky L 100 

66 C J p 172 note 73. 

19. Miss—Xorcum v Lum, 33 Miss 
299. 

20. Miss—Purvis v Woodward. 29 
So 917. 78 Mis*? 922 

21. Cal —Calimpco, Inc V. Warden. 
224 P 2d 421. 100 Cal App 2d 429 

Minn—Corpus Juris cited In Invest¬ 
ors Syndicate v. Baskerville Bros 
Holding Co. 274 N.W 627. 630, 200 
Minn. 461 

Miss—Orabb v Comer. 200 So. 133, 
190 Miss 289 

Ohio —Rove v Baxter. 34 N E 2d 1011. 
67 Ohio App 1. 

Tex—Robertson v Connecticut Gen¬ 
eral Life Ins Co, 137 S W 2d 760. 
134 Tex 588. ansuers to certified 
questions conformed to. Civ App, 
140 S W 2d 936—Rutland Sav Bank 
v. Isbell. Civ App, 129 S W.2d 505, 
affirmed 154 SW2d 442, 137 Tex 
432—Fole> v Farm & Home Sav¬ 
ings & Loan Ass’n, Civ App, 81 S 
W 2d 231—Walker v Temple Trust 
Co, Civ App. 60 S W 2d 826. af¬ 
firmed 80 S W 2d 935. 124 Tex 575. 
and followed In Ater v. Continental 
Life Ins Co. Civ App. 81 SW2d 
1118, Huff v. Glenn, 81 SW2d 1118, 
Hufstedler v. Missouri Valley Col¬ 
lege. 81 S W 2d 1118. Sumner v 
Board of Pensions of Presbyterian 
Church of U S. 81 S W 2d 1119, 
Walker v. Temple Trust Co., 81 S 
W 2d 1119, Walker v. Glenn. 82 S 
W 2d 768. two cases. Davis v Atlas 
Life Ins. Co, 82 SW2d 1113, Da¬ 
vis v. Glenn, 82 SW.2d 1113, Good- 
goin v. Citizen’s Sav Bank A Trust 
Co., 82 S W 2d 1114, Green v. Glenn. 
82 S W.2d 1114, Hufstedler v. Board 
of Pensions of Presbyterian Church 
in U. S. A, 82 S.W.2d 1115, two cas¬ 
es, Hufstedler v. General American 
Life Ins. Co. 82 S.W.2d 1115, and 
Lubbock Nat Co. v. Glenn, 82 S.W. 
2d 1116. first case, error refused 82 
S W.2d 1116, second CM*. 

€6 OJ. P 172 note 7fc 


Doubt as to usury 

In cases of doubt as to whether 
contract is void for usury, construc¬ 
tion upholding contract will be ac¬ 
cepted —Ewalt v Mortgage Securi¬ 
ties of Santa Barbara, 19 P 2d 60. 129 
Cal App 559. 

Ambiguity 

In determining whether conditional 
sales contract was invalid because of 
usury, any ambiguity should be re¬ 
solved in favor of the validity of the 
contract—Whiting v Mill Engineer¬ 
ing & Supply Co. CCATenn, 106 F 
2d 473 

Omission of interest rate 

The deliberate omission of interest 
rate from note is immaterial with re¬ 
spect to whether note is usurious, 
where provisions of note supply facts 
and figures, since problem of ascer¬ 
taining agreed interest rate is then 
purely one of mathematics, a loga¬ 
rithmic process, or an exemplification 
process by use of schedules —Ustick 
v Jones, 112 S W.2d 703, 130 Tex. 620. 
Unearned interest 

Unless contract in positive terms 
shows intention which requires con¬ 
struction that unearned interest be 
collected in all events, court will give 
it construction that parties intended 
that unearned interest should not be 
collected —Peoria Life Ins Co. v. 
Harton, Tex Civ App., 84 S W 2d 864, 
error refused 

22. Tex—Walker v. Temple Trust 
Co, 80 S W 2d 935, 124 Tex 575, 
and followed in Ater v. Continental 
Life Ins. Co., Civ App, 81 S.W.2d 
1118, Huff v. Glenn, 81 S.W.2d 1118, 
Hufstedler v Missouri Valley Col¬ 
lege, 81 SW.2d 1118, Sumner v 
Board of Pensions of Presbyterian 
Church of U S, 81 SW.2d 1119, 
Walker v. Temple Trust Co., 81 S. 
W 2d 1119, Walker v. Glenn, 82 S. 
W.2d 768, two cases, Davis v. At¬ 
las Life Ins. Co., 82 SW.2d 1113, 
Davis ▼. Glenn, 82 SW.2d 1113, 
Goodgoin v. Citizen's Sav. Bank & 
Trust Co., 82 SW.2d 1114, Green 
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v. Glenn. 82 S W 2d 1114, Hufstedler 
v. Board of Pensions of Presbyteri¬ 
an Church m U S A. 8 SW.2d 
1115, two cases. Hufstedler v Gen¬ 
eral American Life Ins. Co, 82 S.W. 
2d 1115, and Lubbock Nat Co. v. 
Glenn. 82 SW2d 1116, first case, 
error refused 82 SAV 2d 1116, sec¬ 
ond case—Greer v. Franklin Life 
Ins. Co. Civ App, 109 SW2d 305, 
error dismissed. 

All provisions given effect 

A court is not authorized to select 
one or more expressions found in an 
instrument or m two instruments 
when considered as one, and thus de¬ 
termine whether or not usury could 
be exacted, but all provisions should 
be given effect if it is possible to do 
so —Goode v. Davis. Tex Civ App., 135 
S.W 2d 285, error dismissed, judgment 
correct. 

Other similar transactions 

In action against industrial bank 
to recover twice amount of interest 
paid in automobile financing trans¬ 
action, similar financing transactions 
should not be considered—Krim v. 
Morris Plan Industrial Bank of New 
York, 17 N.Y.S.2d 472, 173 Misc. 141. 

23. Tex—Walker v. Temple Trust 
Co, 80 SW.2d 935, 124 Tex. 575, 
and followed in Ater v. Continental 
Life Ins Co., Civ App., 81 S.W.2d 
1118, Huff v. Glenn, 81 S.W.2d 1118, 
Hufstedler v. Missouri Valley Col¬ 
lege, 81 S.W.2d 1118, Sumner v. 
Board of Pensions of Presbyterian 
Church of U. S., 81 SAV. 2d 1119, 
Walker v. Temple Trust Co., 81 S 
W.2d 1119, Walker ▼. Glenn, 82 
S.W 2d 768, two cases, Davis v. At¬ 
las Life Ins. Co., 82 S.W.2d 1113, 
Davis v. Glenn, 82 S.W.2d 1113, 
Goodgoin ▼. Citizen's Sav. Bank A 
Trust Co., 82 S.W.2d 1114. Green v. 
Glenn. 82 S.W.2d 1114. Hufstedler 
v. Beard of Pensions of Presbyteri¬ 
an Church in U. S. A., 82 S.W.2d 
1115, two oases, Hufstedler v. Gen¬ 
eral American Life Ins. Co., 82 & 
W.2d 1115, sad Lubbock Nat. Co. 
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the parties was to engage In such a transaction 
as is forbidden by those laws. 24 They have no right, 
however, to depart from the terms in which the 
contract is expressed to make legal what the par¬ 
ties have made unlawful. 25 In determining wheth¬ 
er a loan transaction is usurious, the courts will 
give effect to the intention of the parties, as re¬ 


flected in the contract, 25 but an unlawful intent 
will not be imputed as long as the acts of the par¬ 
ties admit of a construction which will render them 
lawful. 27 If two reasonable constructions are pos¬ 
sible, by one of which the contract will be legal and 
valid, while by the other it will be usurious and 
unlawful, the court will always adopt the former. 25 


▼. Glenn. 82 S.W 2d 1116. first case, 
error refused 85 SW.2d 1116. sec¬ 
ond case—Peoria Life Ins. Co. v. 
Harton. Civ.App. t 84 S W 2d 864. er¬ 
ror refused. 

Votes and deed of trust 

Principal note, interest coupon 
notes, and trust deed, having been 
executed at same time to carry out 
written application for loan, must be 
treated together with application, as 
constituting one contract in deter¬ 
mining whether loan was usurious — 
Nevels v Harris. 102 SW2d 1046. 129 
Tex. 190. 109 A.LR. 1464—Braniff 
Inv. Co. v. Robertson. 81 S W 2d 45, 
124 Tex. 624. 100 A.L.R. 1421—Goode 
v. Davis. Civ.App, 135 S.W.2d 285. 
error dismissed, judgment correct— 
Pan-American Life Ins Co v Boyd, 
Civ.App. ( 124 S.W.2d 917, error re¬ 
fused—Deming Inv. Co v. Clark, Civ. 
App., 89 S W.2d 853—Travelers Ins 
Co. v. Anderson, Civ.App., 89 S.W. 2d 
428, error refused—Cowan v. Wilson, 
Civ.App., 85 S.W.2d 823—Travelers 
Ins. Co v. Greer, Civ.App., 83 SW.2d 
1020—Foley v. Farm ft Home Savings 
ft Loan Ass'n, Civ App, 81 S W 2d 
231—John Hancock Mut. Life Ins Co 
v. Houston, Civ.App., 76 SW.2d 176, 
error dismissed—Ham or v. Commerce 
Farm Credit Co., Civ.App, 74 SW. 
2d 1035, error dismissed—Odell v. 
Commerce Farm Credit Co., Civ.App., 
67 aW.2d 626, affirmed 80 S.W.2d 295. 
124 Tex. 638. 

24 Cal.—Kent v. Lampman, 139 P.2d 
67, 59 Cal App 2d 407. 

Tex.—Braniff Inv. Co. v. Robertson, 
81 S W 2d 45, 124 Tex 524, 100 A. 
L R. 1421—Walker v. Temple Trust 
Co., 80 S.W.2d 935, 124 Tex. 575, 
followed in Ater v. Continental Life 
Ins Co, Civ.App, 81 SW.2d 1118, 
Huff v. Glenn, 81 S W.2d 1118, Huf- 
stedler v. Missouri Valley College, 

81 S W.2d 1118. Sumner v. Board 
of Pensions of Presbyterian Church 
of U. S., 81 S W.2d 1119, Walker v. 
Temple Trust Co., 81 S.W.2d 1119, 
Walker v. Glenn, 82 S.W.2d 768, 
two cases, Davis v. Atlas Life Ins. 
Co. v 82 S.W.2d 1113, Davis v. Glenn, 

82 S.W. 2d 1113, Goodgoin v. Citi¬ 
zen's Sav. Bank ft Trust Co., 82 S 
W.2d 1114, Green v. Glenn. 82 S.W. 
2d 1114, Hufstedler v. Board of 
Pensions of Presbyterian Church in 
U. & A.. 82 aW.2d 1115, two cases. 
Hufstedler v. General American 
Life Ins. Co., 82 &W2d 1115, and 
Lubbock Nat Co. v. Glenn, 82 S.W. 
2d 1116, first case* error refused 82 


S W 2d 1116, second case—Standard 
Supply ft Hardware Co. v Chris- 
tian-Carpenter Drilling Co, Civ 
App, 183 S W 2d 657, error refused 
—Great Southern Life Ins Co v 
Williams, Civ.App, 135 S W 2d 241, 
error dismissed, judgment correct 
—Pan-American Life Ins Co v 
Boyd, Civ App, 124 SW.2d 917, er¬ 
ror refused—Anderson v Hirseh. 
Civ App , 112 S W.2d 535—Bohannan 
v. First Nat. Bank, Civ App, 85 S 
W.2d 989, error refused—Southern 
States Mortgage Co v Lykes. Civ 
App, 85 S W 2d 780, error refused 
Utah—Seaboard Finance Co. v Wah- 
len, 260 P 2d 556. 

Wash—Tacoma Hotel v. Morrison & 
Co, 74 P 2d 1003, 193 Wash. 134. 

66 C.J. p 172 note 77. 

25 . Tex — Walker v. Temple Trust 
Co, 80 S W 2d 935, 124 Tex. 575, 
followed in Ater v Continental Life 
Ins. Co, Civ.App, 81 SW2d 1118, 
Huff v. Glenn, 81 S W 2d 1118, Huf¬ 
stedler v Missouri Valley College, 

81 S.W.2d 1118, Sumner v. Board 
of Pensions of Presbyterian Church 
of U. S, 81 S.W. 2d 1119, Walker 
v. Temple Trust Co, 81 S.W.2d 
1119, Walker v. Glenn, 82 SW2d 
768, two cases, Davis v. Atlas Life 
Ins Co, 82 S W 2d 1113, Davis v. 
Glenn, 82 S W 2d 1113, Goodgoin v 
Citizen's Sav. Bank ft Trust Co., 82 
S W 2d 1114, Green v. Glenn, 82 S. 
W.2d 1114, Hufstedler v Board of 
Pensions of Presbyterian Church in 
U. S. A. 82 SW.2d 1115, two cases, 
Hufstedler v. General American 
Life Ins. Co, 82 S.W 2d 1115, and 
Lubbock Nat Co. v. Glenn, 82 S. 
W 2d 1116, first case, error refused, 

82 S W 2d 1116, second case—Goode 
v. Davis, Civ.App, 135 S.W.2d 285, 
error dismissed, judgment correct— 
Pan-American Life Ins. Co. v. Boyd, 
Civ.App, 124 S W 2d 917, error re¬ 
fused—Commerce Farm Credit Co. 
v. Ramp, Civ.App, 116 S W.2d 1144, 
affirmed Commerce Trust Co. v 
Ramp, 138 SW.2d 531, 135 Tex. 84 
—Anderson v. Hirseh, Civ.App., 112 
S.W.2d 635. 

66 C.J. p 172 note 78. 

96. Tex.—Boyett v. Rutland Sav 
Bank, Civ App, 116 ftW.2d 857, 
error dismissed. 

Understanding of parties 
In passing on validity of alleged 
usurious contract, court may consider 
contract in aspect in which parties 
understood, treated, and partially per¬ 
formed it as valid —Grand Island Fi- 
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nance Co. v. Fowler, 247 N.W. 429, 124 
Neb 514, followed in Grand Island 
Finance Co. v. Ridgeway, 247 NW 
433. 124 Neb. 621, and Grand Island 
Finance Co v. Besack, 247 NW. 433, 
124 Neb 522. 

Calling transaction loan 

Denominating conveyance by moth¬ 
er to son-in-law of half of proceeds 
of deceased daughter's insurance pol¬ 
icy as a "loan,'* in agreement between 
mother and son-in-law, was not bind¬ 
ing on court in determining whether 
agreement was usurious —O'Farrell 
v Martin, 292 N.Y.S. 581, 161 Misc 
353. 

87. Tex—Nevels v. Harris, 102 SW 
2d 1046, 129 Tex. 190, 109 ALR 
1464—Walker v. Temple Trust Co. 

80 S W 2d 935, 124 Tex 676, fol¬ 
lowed in Ater v. Continental Life 
Ins Co. Civ App. 81 S W.2d 1118. 
Huff v Glenn. 91 SW2d 1118, Huf¬ 
stedler v. Missouri Valley College. 

81 S W 2d 1118. Sumner v. Board 
of Pensions of Presbyterian Church 
of U S. 81 S W.2d 1119, Walker v 
Temple Trust Co. 81 SW2d 1119. 
Walker v Glenn, 82 SW2d 768. 
two cases, Davis v Atlas Life Ins 
Co. 82 S W.2d 1113, Davis v. Glenn. 

82 S W 2d 1113, Goodgoin v. Citi¬ 
zens Sav. Bank ft Trust Co, 82 S 
W 2d 1114, Green v Glenn. 82 SW 
2d 1114, Hufstedler ▼. Board of 
Pensions of Presbyterian Church in 
U. S A., 82 S W 2d 1115, two cases 
Hufstedler v. General American 
Life Ins Co, 82 SW2d 1115, and 
Lubbock Nat Co. v. Glenn, 82 S W 
2d 1116, first case, error refused 82 
S.W 2d 1116, second case—Goodo v 
Davis, Civ App., 135 SW.2d 285, er¬ 
ror dismissed, judgment correct— 
Pan-American Life Ins Co. v. Boyd. 
Civ.App. 124 SW2d 917, error re¬ 
fused—Shive v Braniff Inv. Co, 
Civ App. 68 S W.2d 564. 

66 C J. p 172 note 79. 

28 . U S.—In re Zemanaky, D.C.Cal. 
39 F.Supp. 628 

Cal.—Rose v. Wheeler, 35 P.2d 220. 
140 Cal App. 217. 

Minn.— Corpus Juris oited la Invest¬ 
ors Syndicate v Baskerville Bros 
Holding Co, 274 NW. 627, 630. 
200 Minn. 461. 

Miss —Corpus Juris sited in Crabb v 
Comer, 200 So. 133, 135, 190 Miss 
289. 

OkL—Mortgage Bond Co. v Stephens. 
72 P.2d 831, 181 Okl. 182—Page v 
Johnson, 51 P.2d 301, 174 Okl 516 
—Leeper v. Fads, 44 P 2d 78, 172 
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In short, the general rule of interpretation and 
construction of such contracts may be said to be 
that the contract is not usurious when it may be 
explained on any other hypothesis. 29 

Continuous dealing as single transaction . A con¬ 
tract for continuous dealing consisting of advance¬ 
ments made on such security as is offered from time 
to time is one continuous transaction of lending or 
advancing money secured by successive pledges of 
assigned paper and not a separate transaction as to 
each note, even though the pledgor has the right to 
take up or replace any note separately. 30 

Construction of contracts shown to be usurious. 
Since the penalties of the usury laws are all directed 


USURY § 11 

against the lender, and intended for the protection 
of the borrower, contracts shown to be usurious are 
construed strongly against the lender. 31 

b. As of What Time Character of Contract De¬ 
termined 

The usurious character of a contract must be deter¬ 
mined as of the inception of the contract. 

The character of a contract with respect to usury 
is determined as of the time it is made, 32 at least 
in the absence of subsequent modification. 33 In or¬ 
der to be usurious the contract must be so in the 
beginning, 34 if it is then legal it cannot be ren¬ 
dered usurious by subsequent transactions. 35 As 


Okl 133—Boland v Boland, 43 P 2d 
79, 171 Okl 437—Morgan v Secur¬ 
ity State Bank of AA'ew oka, 32 T 2d 
925, 168 Okl 301—Mitchell v Fish¬ 
er. 32 P 2d 37, 168 Okl 145 

Tenn—White v Kaminsky, 264 SW. 
2d 813 

Tex —Walker v Temple Trust Co , 80 
S W 2d 936. 124 Tex 576, followed 
in Ater v Continental Life Ins Co. 
CivApp, 81 S W 2d 1118. Huff v 
Glenn. 81 SAV 2d 1118, Huistedler v 
Missouri Valley College, 81 S W 2d 
1118 Sumner v Board of Pensions 
of Presb> tenan Church of l T S, 81 
S\V2d 1119, Walker v Temple 
Trust Co. 81 R \V 2d 1119, Walker 
v Glenn, 82 SAV 2d 768, two cases, 
Da\is v Atlas Life Ins Co, 82 S 
W 2d 1113. Da\ is v Glenn. 82 S W. 
2d 1113. Goodgoin v Citizens Sav 
Bank & Trust Co, 82 S W 2d 1114, 
Green v Glenn, 82 SW2d 1114, 
Hufstedler v Board of Pensions of 
Presbj terian Church in T T S A, 82 
S W 2d 1115, two cases. Hufstedler 
v General American Life Ins Co. 
82 SAV 2d 1115. and Lubbock Nat 
Co v Glenn. 82 SAV 2d 1116, flrst 
case, error refused 82 S AV 2d 1116, 
second case—Galveston & H Inv 
Co v. Grymes, 63 SAV 860. 94 Tex 
609. reheard 64 SAV. 778, 94 Tex 
609—Goode v Davis, CivApp, 135 
S W 2d 285, error dismissed, judg¬ 
ment correct—Pan-American Life 
Ins Co v. Boyd, Civ.App, 124 SAV. 
2d 917, error refused—Matthews v 
Tibbitt. CivApp, 120 SAV.2d 503— 
Anderson v Hirsch, Civ.App, 112 
S.W 2d 635—Federal Mortg Co. v 
Davis. Civ.App, 100 S W.2d 717, af¬ 
firmed Davis v. Federal Mortg Co. 
Ill S.W 2d 1066, 131 Tex 46— Cor¬ 
pus Juris Quoted in We 11 fare v 
Realty Trust Co, CivApp, 85 SW. 
2d 1067. 1069, error refused—North 
Texas Building & Loan Ass'n v 
Moore. Civ.App., 82 S AA r 2d 397. er¬ 
ror dismissed—Bankers' Life Co v 
Miller, Clv.App. ( 68 S AV 2d 574, er¬ 
ror refused —American Trust Co. v 
Orson, Civ.App., 65 &W.2d 779. er¬ 
ror refused. 


Utah—Seaboard Finance Co v AA'ah- 
len, 260 P 2d 556 

66 CJ p 173 note 80. 

29. Tex — Corpus Juris Quoted in 
A\ r a!ker v Temple Trust Co, 80 S 
W 2d 936. 937, 124 Tex 575, fol¬ 
lowed in Ater v. Continental Life 
Ins Co.. CivApp. 81 SAV 2d 1118, 
Huff v Glenn, 81 SAV 2d 1118, Huf¬ 
stedler v Missouri A'alley College, 

81 SAA^2d 1118, Sumner v Board 
of Pensions of Presbyterian Church 
of U S.. 81 S W 2d 1119, Walker v 
Temple Trust Co, 81 S AV 2d 1119, 
Walker v Glenn, 82 SA\\2d 768, 
two cases. Davis v Atlas Life Ins. 
Co. 82 SAV 2d 1113, Davis v Glenn, 

82 S W 2d 1113. Goodgoin v Citi¬ 
zens Sav. Bank & Trust Co, 82 S 
W 2d 1114, Green v Glenn, 82 SW 
2d 1114, Hufstedler v. Board of 
Pensions of Presbyterian Church m 
U S A, 81 S AV 2d 1115. two cases. 
Hufstedler v General American 
Life Ins. Co, 82 SAV 2d 1115. and 
Lubbock Nat Co. v Glenn, 82 SW 
2d 1116, flrst case, error refused 
82 SAV 2d 1116, second case— Cor¬ 
pus Juris Quoted in Pan-American 
Life Ins Co v Boyd, CivApp, 124 
S W 2d 917, 919, error refused— 
Corpus Juris Quoted in Anderson v 
Hirsch, CivApp., 112 S.W.2d 635, 
541— Corpus Juris Quoted la Well- 
fare v. Realty Trust Co , Civ App, 
85 S AV.2d 1067, 1069, error refused 

66 C J. p 173 note 81. 

30. US —Commercial Security Co. v. 
Holcombe, C.C.A Ala, 262 F. 657. 

66 C J. p 173 note 82 

31. Ariz —Corpus Juris Quoted la 
Seargeant v Smith, 163 P.2d 680, 
682. 63 Ariz. 4G6. 

66 C.J. p 173 note 83 

32. U.S —AVmkle v. Scott. CCA Mo., 
99 F 2d 299, certiorari denied 59 S 
Ct. 484. 306 US. 634, 83 L Ed 1036. 

Ark —General Contract Corp v. 
Duke, 270 S W.2d 918 

Fla—Carter v. Leon Loan & Finance 
Co, 146 So. 664, 108 Fla. 567. 

Tex —Dodd v. Phoenix Mut Life Ins. 
Co, Civ.App, 122 S AV.2d 679, error 

581 


refused—Travelers Ins. Co. v. 
Stiles, CivApp, 110 SW2d 985, 
error granted—Federal Mortg. Co. 
v Davis, Civ App, 100 S.W.2d 717, 
affirmed Da\ is v Federal Mortg. 
Co, Ill S W 2d 10C6. 131 Tex. 46— 
Duvall v Kansas City Life Ins, 
CivApp. 96 S W 2d 793. modified 
on other grounds and rehearing de¬ 
nied 104 S AV 2d 10. affirmed Kansas 
City Life Ins Co. v. Duvall, 104 
SW.2d 11. 129 Tex 287—Braniff 
Inv Co v Robertson, Civ App, 74 
S.AV.2d 425. reversed on other 
grounds 81 S AV 2d 45. 124 Tex. 624. 
100 UR 1421 

Utah—Mathis v Holland Furnace 
Co. 166 P 2d 518, 109 Utah 449 

Wash—Corpus Juris cited la Hafer 
v. Spaeth. 156 P 2d 408, 410, 22 
Wash 2d 378. 

66 C J p 173 note 84 

33. Tex —Duvall v Kansas City 
Life Ins CivApp, 96 SW2d 793, 
modified on other grounds and re¬ 
hearing denied 10 i SW.2d 10, af¬ 
firmed Kansas City Life Ins Co v 
Duvall, 104 S.AV 2d 11. 129 Tex. 287. 

34. Minn —Linne v Ronk&inen, 37 
N W 2d 237, 228 Minn 316. 

Utah —Rossberg v. Holesapple, 269 
P 2d 563—Seaboard Finance Co. v. 
Wahlen, 260 P 2d 556. 

Wash.—Corpus Juris cited la Hafer 
v. Spaeth, 156 P2d 408, 410, 22 
Wash 2d 378. 

66 C.J. p 173 note 85. 

35. U.S—Jenkins v. Dugger, C.C.A. 
Tenn., 96 F.2d 727, 119 A.L.R 1484. 
certiorari denied Dugger v. Jenk¬ 
ins. 59 S.Ct. 84, 805 U.S. 623. 83 L. 
Ed. 398. 

Cal—French v. Mortgage Guarantee 
Co.. 104 P.2d 656, 16 CaL2d 26. 130 
A.L.R. 67. 

D C.—Atlantic Life Ins Co. of Rich¬ 
mond, Va., v. Wolf, Mun.App., 54 
A. 2d 641. 

Tex—Ustick v. Jones, 112 S.W.2d 
703, 130 Tex. 620—Federal Mortg. 
Co. v. Davis, Civ.App., 100 S.W.2d 
717, affirmed Davis v. Federal 
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discussed infra § 31, this rule of construction finds 
its most frequent application in those numerous cas¬ 
es in which it is held that, when a person agrees to 
pay a sum of money by a certain date, and there¬ 
after more than the legal rate of interest if the debt 
is not punctually paid, such an agreement is not 
usurious, even though excessive payments actually 
made under the agreement may be usurious. 

c. Evasion of Usury Laws 

In determining whether there has been an evasion 
of the usury laws, the courts will closely scrutinize every 
suspicious transaction in order to ascertain its real na¬ 
ture, taking into consideration the whole transaction 
including the surrounding circumstances. 

The courts will closely scrutinize every suspicious 
transaction in order to ascertain its real nature 36 
In the determination of whether the contract is 
tainted with usury the court will look to the whole 
transaction; 37 it will consider the surrounding cir¬ 
cumstances, the occurrence at the time of the mak¬ 
ing of the agreement, and the instruments drawn. 38 
The court will look to and construe the transaction 
by its substance and effect, rather than its form, 39 
and, if, from a consideration of the whole trans¬ 
action, it becomes apparent that there exists a cor¬ 
rupt intent to violate the usury laws, the court will 
permit no scheme or device, however ingenious, 
to hide the face of usury. 40 


Purpose of rules . The rules with respect to the 
evasion of the usury laws are intended as a guide to 
the court in arriving at the intention of the par¬ 
ties. 41 

§ 12. Custom or Usage Affecting Contract 
or Transaction 

Custom or usage whereby the lender takes more for 
the use of his money than the usury statute permits is 
generally held to be illegal and void, but usage may be 
shown to establish or explain the contract when by so 
doing the usury statutes are not offended. 

Following the settled principle of law that any 
custom or usage, however general it may be, is 
invalid if it is in contravention of any statutory 
provision, as discussed in Customs and Usages, § 10, 
any custom or usage whereby the lender takes more 
for the use of his money than the usury statute per¬ 
mits is generally held to be illegal and void, 42 and 
cannot supersede or modify the usury laws. 43 Nev¬ 
ertheless, the custom of deducting the full legal 
rate of interest in advance of a loan, as considered 
infra § 34, and of considering three hundred and 
sixty days to constitute a full year m the computa¬ 
tion of interest, discussed infra § 39, has in some 
instances been permitted to prevail over specific 
provisions of the usury statutes. 


Mortg. Co.. Ill S.W.2d 1066, 131 
Tex. 46. 

Wash— Corpus Juris cited in Hafer 
v. Spaeth, 166 F 2d 408, 410, 22 
Wash 2d 378. 

66 C.J. p 173 note 86. 

Debtor's default 

The agreement must In its incep¬ 
tion be usurious for it cannot be¬ 
come usurious by reason of the bor¬ 
rower's default —Penziner v West 
American Finance Co., 24 P.2d 501, 
133 Cal.App. 578—66 C.J. p 173 note 
86 |b]. 

36. U.S.—In re Graham, DCKy., 22 
FSupp. 233. 

Ariz—Corpus Juris quoted In Sear- 
geant v. Smith, 163 P.2d 680, 682, 
63 Ariz. 466. 

66 C.J. p 174 note 88. 

37. Ala—Grider ▼. Calfee, 4 So. 2d 
474, 242 Ala. 60. 

Arts.— Corpus Juris quoted in Sear- 
geant v Smith, 163 P.2d 680, 682, 
63 Ariz. 466. 

Ark.—Commercial Credit Plan v. 
Chandler, 239 S.W.2d 1009, 218 Ark 

966. 

Cal.—Ewalt v. Mortgage Securities 
of Santa Barbara, 19 P.2d 60, 129 
CaLApp. 669. 

Idaho.—Milo Theater Corp. v. Na¬ 
tional Theater Supply, 233 P.2d 426, 
71 Idaho 435. 


i Mich.—Abel off v. Ohio Finance Co , 
21 N.W.2d 856, 313 Mich. 668 

Minn—Dunn v. Midland Loan Fi¬ 
nance Corp., 289 NW 411, 206 
Minn 550 

N.J.—Ditmars v. Camden Trust Co., 
76 A 2d 280, 10 N J Super. 306. 

modified on other grounds 92 A 2d 
12, 10 N.J. 471. 

Tex.—Bran iff Inv. Co. v. Robertson, 
81 S W 2d 45. 124 Tex. 524, 100 A 
L R. 1421—Wellfare v Realty 
Trust Co , Civ App , 85 S W 2d 1067, 
error refused—Peoria Life Ins. Co. 
v. Harton, Civ App., 84 S.W.2d 864, 
error refused. 

66 C J. p 174 note 89. 

38. Ala.—Grider ▼. Calfee, 4 So 2d 
474, 242 Ala. 50. 

Ariz.— Corpus Juris quoted in Sear- 
geant v. Smith, 163 P.2d 680, 682, 
63 Ariz 466. 

66 C J. p 174 note 90. 

39. Ala.—Grider Y. Calfee, 4 So. 2d 
474. 242 Ala. 50 

Ariz— Corpus Juris quoted In Sear- 
geant v. Smith, 163 P.2d 680, 682, 
63 Ariz. 466. 

Fla—Beacham v. Carr, 166 So. 456, 
122 Fla. 736. 

Minn —Dunn v. Midland Loan Fi¬ 
nance Corp., 289 N.W. 411, 206 
Minn. 550. 


Bank of New York, 17 N.Y.S 2d 472, 
173 Misc 141. 

66 C J. p 174 note 91. 

Actual agreement 

Where parties conceal usury by 
writing a contract differing from 
their real agreement, courts will as¬ 
certain actual agreement and declare 
usurious the agreement requiring 
payment of usurious interest, even 
though such interest is given another 
name in contract—National Bond & 
Inv Co. v. Atkinson, Tex Civ App , 
254 S.W 2d 885, error dismissed—As¬ 
sociates Inv. Co. v. Thomas, Tex.Civ. 
App, 210 S.W 2d 413. 

40. Ala—Grider ▼. Calfee, 4 So.2d 
474, 242 Ala. 50. 

Ariz.—Corpus Juris quoted In Sear- 
geant v. Smith, 163 P.2d 680, 682, 
63 Ariz. 466. 

Fla.—Beacham ▼. Carr, 166 So. 456, 
122 Fla. 736. 

Minn —Dunn v. Midland Loan Fi¬ 
nance Corp., 289 NW. 411, 206 
Minn. 550. 

66 C.J. p 174 note 92. 

41. Ala.—Kennedy y. Sorsby, 95 So. 
891, 209 Ala. 188. 

42. Mo.—Bank of Willow Springs y. 
Utterman. App., 184 S.W. 1171. 

66 C.J. p 237 note 38. 

43. N.C.—Gore y. Lewis, 13 S.EL 909, 
109 N.C. 539. 

66 C.J. p 237 note 39. 


N.Y.—Krlm v. Morris Plan Industrial 
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Usage as showing complete contract. Usage in 
connection with loans of money may be freely 
shown to establish or explain the complete contract 


of the parties, 44 and will be recognized as valid, 
provided the contract when so explained does not 
offend against the usury statutes. 45 


B. ELEMENTS AND ESSENTIALS 

1. In General 


§ 13. General Statement 

The elements of usury consist of an unlawful intent, 
money or money's equivalent, a loan or forbearance, an 
understanding that the loan shall or may be returned, 
and the exaction for the use of the loan of something In 
excess of what is allowed by law. The courts will dis¬ 
regard the form of the transaction and look only to its 
substance. 

It may be stated generally that the elements of 
usury consist of: An unlawful intent, as discussed 
infra § 14; money or money’s equivalent, infra § 


15; a loan or forbearance, infra § 16; an under¬ 
standing that the loan shall or may be returned, 
infra § 24; and the exaction for the use of the 
loan of something in excess of what is allowed by 
law, infra § 28; and these elements have been set 
out in many cases. 46 To determine whether all these 
requisites are present, the court will disregard the 
form which the transaction may take, and look only 
to its substance, 47 and if all the requisites are pres- 


44 . Ga —Riley v Olin, 9 SE 1095. 
82 Ga 312 

45 . Ga—Riley v Olin, supra. 

46 . U S —Jenkins v Dugger. CCA 
Tenn. 96 F 2d 727. 119 ALR 1484. 
certiorari denied Dugger v Jenk¬ 
ins. 59 S Ct. 84. 305 U S 632. 83 L 
Ed 398—In re Graham. DCKy. 22 
F Supp 233. 

Anz— Corpus Juris cited la Sear- 
geant v Smith. 163 P 2d 680, 681, 
63 Anz 466 

Cal—Rose v Wheeler. 35 P 2d 220. 
140 Cal App 217 

Ga—Bailey v Newberry, 184 SE 
357. 52 Ga App 692 

Minn—Seebold \ Kustermann, 13 N 
W 2d 739. 216 Minn 566 152 ALR 
585—Minneapolis Discount Co v 
CrofT. 275 N W 511. 201 Minn 111 

Neb—Loucks v Smith, 48 N W 2d 
722. 154 Neb. 597 

NO-Sherrill v. Hood, 181 SE 330, 
208 NC 472 

Ohio—Critchfleld v Mahoney, 16 
Ohio Supp 4—Glvan v Dowd-Fed- 
er, Inc, 11 Ohio Supp. 70 

Tex—Standard Supply & Hardware 
Co. v. Christian-Carpenter Drilling 
Co. Civ.App.. 183 S W.2d 657, error 
refused—Rest Haven Cemetery v 
Swilley, Civ.App . 127 S W 2d 996. 
error dismissed, judgment correct 
—-Federal Mortg Co. v. Davis. Civ. 
App., 100 S.W.2d 717, affirmed Da¬ 
vis v Federal Mortg Co, 111 S W. 
2d 1066. 131 Tex. 46 

Wash —Hafer v Spaeth, 156 P 2d 408, 
22 Wash 2d 378 

66 C.J. p 175 note 98. 

47. U.S—Anderson v. Hershey, CC. 
A Ky, 127 F 2d 884—Sachs v Gins¬ 
berg, C C A.Tex., 87 F 2d 28—Gen¬ 
eral Motors Acceptance Corpora¬ 
tion v. Mid-West Chevrolet Co.. 
C.C.A Okl., 66 F.2d 1—Hershey v. 
Anderson, D C Ky, 82 F.Supp 1019, 
affirmed, C.C.A., Anderson v. Hersh¬ 


ey, 127 F2d 884—In re Brown, DC. 
Ala . 24 F Supp 166. 

Ala—Pryor v Deed. 26 So 2d 270, 
248 Ala, 106—Cleckler v Dawson, 
8 So 2d 415. 243 Aid, 62—Grider v 
Calfee, 4 So 2d 474. 242 Ala. 50. 

Ariz —Seargeant v. Smith, 163 P 2d 
680, 63 Anz. 466 

Ark—Armstrong v McCluskey, 65 S 
W 2d 558, 188 Ark 406 

Cal —Thomas v Hunt Mfg Corp., 269 
P 2d 12. 42 Cal 2d 734—Milana v. 
Credit Discount Co, 1G3 P 2d 869, 
27 Cal 2d 335, 165 A L R 621—Knoll 
v. Schleussner, 247 P 2d 370, 112 
Cal App 2d 876—Harris v. Pollack, 
224 P 2d 824, 101 Cal App 2d 26— 
Batchelor v. Mandigo, 213 P 2d 762. 
95 Cal App 2d 816—Otis v I. Eisner 
Co. 46 P 2d 235. 7 Cal App 2d 496. 

Del —State v. Weiner, 28 A.2d 16, 8 
Terry 62. 

Ga—Spence v. Erwin. 30 S E 2d 50. 
197 Ga 635. 154 ALR. 1057—Trib¬ 
ble v. State. 80 S E 2d 711, 89 Ga 
App. 693—Pickens lnv Co. v. 
Jones, 62 S.E 2d 753, 82 Ga App 
850. 

Mich—Abeloff v. Ohio Finance Co., 
21 N W 2d 856, 313 Mich. 568 

Minn—Midland Loan Finance Co. v. 
Lorentz, 296 NW. 911, 209 Minn. 
278. 

Miss—Bell ▼. Tindall, 60 So 2d 801, 
215 Miss. 343—Alt v. Bailey, 52 So. 
2d 283. 211 Miss 547—Dickey v 
Bank of Clarksdale. 184 So 314. 
183 Miss 748—Hardin v. Grenada 
Bank. 180 So. 805, 182 Miss 689— 
Kennedy v. Porter, 170 So. 286, 176 
Miss 742 

Mo—State, on Inf of Taylor, v. Sal¬ 
ary Purchasing Co , 218 S W 2d 671, 
358 Mo 1022—Webster v. Sterling 
Finance Co., 195 S W 2d 509, 355 
Mo 193—State ▼. Sargent, App., 
256 S.W.2d 265. 

Neb — Corpus Juris cited li Loucks 
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v. Smith, 48 NW.2d 722, 725, 154 
Neb. 597. 

NY—Del Rubio v Duchesne, 130 N. 
Y.S 2d 572, 287 App Div. 89—Arndt 
v Altman. 37 NYS.2d 569, 265 
App Div. 12, reversed on other 
grounds, 48 N.E 2d 704, 290 N.T. 
594—Metro Plan v. Miscione, 15 N. 
Y S 2d 35. 257 App Div. 652—Krim 
v. Morns Plan Industrial Bank of 
New York, 17 NTS 2d 472, 173 
Mi sc. 141—Universal Credit Co. ▼. 
Lowell, 2 NTS 2d 743, 166 Misc. 
15—Vee Bee Service Co v. House¬ 
hold Finance Corp, 51 N T S 2d 
590, affirmed 55 NTS 2d 570, 269 
App Div 772—Brooklyn Trust Co. 
v Hardy, 44 N Y S.2d 616, reversed 
on other grounds, 49 NTS.2d 30, 
268 App Div 785—In re Reif’s Will. 
30 N YS 2d 47 

NC—Sherrill v. Hood, 181 S E. 330, 
208 NC 472—Polikoff v. Finance 
Service Co, 172 SE 356, 205 N.G, 
631. 

Ohio —Critchfleld V. Mahoney, It 
Ohio Supp. 4. 

Okl —Mee v Lewis. 58 P 2d 883, 177 
Okl 364—Mercer & Co. v. Port, 50 
P 2d 352. 176 Okl. 589. 

Pa—Rlchman v Watkins, 103 A 2d 
688, 376 Pa. 510—Simpson v. Penn 
Discount Corp, 5 A 2d 796, 335 Pa- 
172—Saunders v. Resnick, 16 A.2d 
676, 142 Pa Super. 457—Quillen y, 
Harnik, Com PL, 31 Del.Co. 503. 

S C —Vlrgima Hotel Co. v. Dusenber* 
ry, 63 SE2d 483, 218 S.C. 624. 

Tex—Temple Trust Co. v. Sewell, 
1°6 S W 2d 948. 133 Tex. 417— 
Schmid ▼. City Nat. Bank of Wichi¬ 
ta rails, 114 S W 2d 854. 132 Tex. 
115—Ware v. Paxton, Civ.App., 266 
S W.2d 218—National Bond & lnv. 
Co v. Atkinson, Civ App., 254 SW. 
2d 885, ekror dismissed—Rodriguez 
v. R. P. Youngberg Finance, Civ. 
App., 241 S.W.2d 815—State v. Ab¬ 
bott Loan Service. Civ App, 195 
S.W.2d 416, error refused no re- 
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cnt, the transaction will be condemned as usurious, 48 
whatever form it may assume and despite any dis¬ 
guise it may wear, 48 but if any one of these requi¬ 
sites is lacking, the transaction is not usurious, al¬ 
though it may bear the outward marks of usury. 60 

§ 14. Intent 

a. In general 


91 C.J.S. 

b. When corrupt intent is significant 

c. What constitutes unlawful intent 

a. In General 

An intent to do something In violation of the usury 
laws is an essential element of usury. 

To constitute the offense of usury there must be 
an intent to do something which is in violation of 
the statute. 61 It has been held that it is sufficient 


versible error—Standard Supply ft 
Hardware Co. ▼. Christian-Carpen- 
ter Drilling Co, CivApp, 183 S 
W 2d 657, error refused—Frankfurt 
Finance Corp. v. Cox, Civ.App, 142 
S.W.2d 553—Glover v Buchman, 
Civ.App., 104 SW.2d 66, error dis¬ 
missed—Wellfare v. Realty Trust 
Co., Civ.App, 86 S.W 2d 1067, error 
refused—Commercial Securities Co 
▼. Rea, CivApp., 78 SW2d 707, 
affirmed. Com App., 105 S W 2d 872. 

Va.—Van Dyke v. Commonwealth, 17 
SB 2d 366, 178 Va. 418—Chakales 
v Djiovanides, 170 S.E. 848, 161 
Va 48. 

Wash— Corpus Juris cited in Hafer 
v Spaeth, 156 P 2d 408, 22 Wash 2d 
878. 

Wis.—Randall v. Home Loan & Inv. 
Co. 12 N.W.2d 916, 244 Wis. 623. 

66 C.J. p 175 note 99 

Trick, device, or subterfuge not tol¬ 
erated 

Ky—Schultz ▼. Provident Loan 
Ass*n, 157 S W 2d 736, 289 Ky 26. 

dft. Minn —Midland Loan Finance 
Co. v. Lorentz, 296 N.W. 911, 209 
Minn. 278 

Neb.— Corpus Jtiris cited iu Loucks 
v. Smith, 48 NW.2d 722. 725, 154 
Neb 597. 

Tex—Temple Trust Co. v. Stobaugh, 
Civ.App., 69 S.W.2d 916, error dis¬ 
missed. 

66 CLJ. p 175 note 1. 

491. U.S.—Commercial Nat. Bank in 
Shreveport v. Parsons, C.C A La, 
144 F 2d 231, rehearing denied 145 
F2d 191, certiorari denied 65 SCt. 
440, 323 US. 796. 89 LEd. 635— 
Topping v. Trade Bank of New 
York. C.C.AN.Y. 86 F.2d 116— 
Hershey v Anderson, DC.Ky., 32 
F.Supp. 1019, affirmed, C.C.A., An¬ 
derson v. Hershey, 127 F.2d 884 

Ala—Cleckler v. Dawson, 8 So 2d 415, 
243 Ala 62—Grider v. Calfee, 4 So. 
2d 474, 242 Ala 50. 

Cal. — Thomas v. Hunt Mfg. Corp., 269 
P.2d 12, 42 Cal.2d 734. 

Conn.—Atlas Realty Corp. v. House, 
192 A 564, 123 Conn. 94. 

Fla.—Mason v. Cunningham, 149 So. 
331, 111 Fla. 200—Wicker v. Trust 
Co. of Florida, 147 So. 686, 109 
Fla 411. 

Ga.—Public Finance Corp. v. State, 
21 S E 2d 476, 67 Ga.App. 636. 

Md.—Plitt v. Kaufman, 63 A.2d 673, 
188 Md. 606—Brenner v. Plitt, 34 
A.2d 853, 182 Md. 348. 


Mo —State v. Sargent, App, 256 S.W. 
2d 265. 

Okl —Standard Credit Co. v. Lauder- 
baugh, 36 P 2d 949. 169 Okl. 266. 

Pa.—Richman v. Watkins, 103 A 2d 
688. 376 Pa 610—Simpson v. Penn 
Discount Corp., 5 A 2d 796, 335 Pa. 
172. 

Va—Van Dyke v. Commonwealth, 17 
S E 2d 366. 178 Va. 418. 

Wis.—Randall v. Home Loan ft Inv. 
Co., 12 N.W.2d 916, 244 Wis. 623 

66 C.J. p 175 note 2. 

50l US—In re Kalb, C.A.Wis„ 177 
F.2d 243. certiorari denied Kalb v. 
Feurstein, 70 SCt. 672, 339 U.S. 
912, 94 L Ed. 1338. 

Arlz—Seargeant v. Smith, 163 P.2d 
680, 63 Ariz. 466 

Cal.—Otis v. I Eisner Co., 46 P.2d 
235, 7 Cal App 2d 496 

Idaho— Corpus Juris cited iu P A 
Dufresne v. Hammersten, 106 P 2d 
861, 862, 61 Idaho 714. 

Neb— Corpus Juris cited iu Loucks 
v. Smith, 48 N.W 2d 722, 725, 154 
Neb. 697. 

N.Y —Central Hudson Gas ft Elec 
Corp v Napoletano, 101 N.Y.S 2d 
67, 277 AppDiv. 441. 

Pa.—Personal Discount Service Co. 
v. Lincoln Tire Co., 67 Pa.Dist. ft 
Co 35. 

Tex.—Ragland v. Short, Civ App., 245 
S W 2d 368, mandamus overruled— 
Coon v. Glenn, CivApp., 83 S.W.2d 
379, error refused. 

Wash.— Corpus Juris cited iu Hafer 
v. Spaeth, 156 P.2d 408, 22 Wash.2d 
378. 

66 C.J. p 176 note 3. 

Contract in writing as not within 
conventional interest statutes see 
supra 9 8. 

51. U S —Stedham v. Swift ft Co., C. 
C.A Ga.. 79 F.2d 648. 

Ala—Pryor v Deed, 26 So 2d 270. 248 
Ala. 106—Grider v. Calfee, 4 So 2d 
474, 242 Ala 50—Lessley v. Beand, 
168 So. 143, 232 Ala. 432. 

Ariz.—Daily Mines Co v. Catalina 
Consol. Copper Co., 124 P.2d 320, 
59 Ariz. 149—Fagerberg v. Denny, 
112 P.2d 578, 67 Ariz. 179. 

Ark.—Commercial Credit Plan v 
Chandler. 239 S.W.2d 1009. 218 Ark. 
966—Baxter v. Jackson, 104 S.W.2d 
202. 193 Ark. 996. 

Cal.—Hersum v. Latham, 260 P 2d 
988, 120 Cal.App.2d 325—Moore v 
Dealy, 254 P.2d 888, 117 Cal App.2d 
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89—Calimpco. Inc. v. Warden, 219 
P.2d 915, subsequent opinion 224 
P.2d 421, 100 Cal.App.2d 429—Rose 
v. Wheeler. 85 P.2d 220, 140 Cal 
App. 217—Ewalt v. Mortgage Se¬ 
curities of Santa Barbara, 19 P.2d 
60. 129 Cal App 559. 

Conn —Community Credit Union v. 
Connors, 105 A 2d 772—Mutual Pro¬ 
tective Corporation v. Palatnick, 
169 A. 917, 118 Conn. 1. 

Ga—Tribble v. State, 80 SB 2d 711, 
89 Ga.App. 593. 

Ill —Chicago Title ft Trust Co. v. 

Kearney. 282 IU.App. 279. 

Iowa—Federal Trust Co. v Nelson. 
266 N W. 509. 221 Iowa 759, apply¬ 
ing Nebraska law. 

Minn—Seebold v. Eustermann. 13 N 
W.2d 739. 216 Minn. 666. 152 AL 

R. 685—Midland Loan Finance Co. 
v Lorentz, 296 N W. 911, 209 Minn. 
278. 

Miss—Jones v. Hernando Bank, 13 
So 2d 31. 194 Miss. 474. 

NY—East New York Sav. Bank v. 
Lang. 26 N.Y.S.2d 21, 261 App.Div. 
981—Hennessey v. Personal Fi¬ 
nance Corp. of New York, 26 NY. 

S. 2d 1012, 176 Misc. 201—In re 
Bechtoldt’s Estate. 289 N.Y.S. 838. 
159 Misc. 725—Jefferson Title ft 
Mortgage Corporation v. Dempsey. 
274 N.Y.S. 807. 163 Misc 32. af¬ 
firmed 271 N.Y.S. 1106. 242 App 
Div. 626, modified on other grounds 
194 NE. 403, 266 NY 190—Hinman 
v. Brundage. 13 N.Y S 2d 363 

N.C.—Bailey v. Inman. 31 S E 2d 769. 
224 N.C. 671—Polikoff v. Finance 
Service Co., 172 S.E. 356, 206 NC 
631. 

Okl—Morgan v. Security State Bank 
of Wewoka, 32 P.2d 926, 168 Okl 
801. 

Tex.—Walker v. Temple Trust Co.. 
Com App, 80 S.W.2d 935—Standard 
Supply ft Hardware Co. v. Chrla- 
tian-Carpenter Drilling Co, Civ 
App, 183 S W.2d 657, error refused 
—Federal Mortg. Co. v. Davis, Civ. 
App, 100 S.W 2d 717, affirmed Da¬ 
vis v Federal Mortg. Co. Ill S.W. 
2d 1066, 131 Tex. 46—Wellfare v. 
Realty Trust Co., Civ.App., 85 S. 
W.2d 1067, error refused—Dodson 
v. Peck, Civ.App.. 76 S.W.2d 461, 
error dismissed. 

Utah.—Seaboard Fia&nce Co. v. Wah- 
len, 260 P 2d 566—Mathis v. Hol¬ 
land Furnace Co* 166 P.2d 618, 109 
Utah 449. 
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if this unlawful intent is entertained by the lender 
alone, against whom the usury acts are aimed, and 
the fact that the borrower does not know that he 
is paying usurious interest is immaterial, 62 although 
it has also been held or said that usury may be predi¬ 
cated only of a contract, and may not exist unless 
the unlawful intent is shared by both lender and 
borrower; that is, the excessive payment must have 
been made and received in accordance with the terms 
of a mutual agreement. 63 

b. When Corrupt Intent Is Significant 

When a contract it honest on its face, proof of exist¬ 
ence of corrupt intention is important. 

When a contract is honest on its face, proof of 
the existence of a corrupt intention to evade the 
usury laws is important, as showing that the trans¬ 
action is really a cloak to disguise usurious deal¬ 
ing, 64 just as good faith and absence of such a 
corrupt intent will justify the court in upholding 
a transaction suspicious on its face. 55 Where there 
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is no violation of the usuiy laws, the presence or 
absence of an intent to violate them is immaterial. 66 

c. What Constitutes Unlawful Intent 

The intent which enters into, and is essential to, con¬ 
stitute usury is the intent to exact more than the lawful 
rate of interest. When excessive interest Is intentionally 
taken the usurious intent is implied. 

The intent which enters into, and is essential to, 
constitute usury is simply the intent to take and 
reserve more than permitted by law for the loan. 67 
While there are statements to the effect that to 
constitute usuiy the taking must be willfully and 
knowingly corrupt, 68 and that, where the statute 
requires that the interest be knowingly taken or 
charged, there can be no usury unless the excessive 
interest is charged or received with the knowledge 
that it is prohibited by law, 59 by the weight of au¬ 
thority usurious intent is implied if excessive in¬ 
terest is intentionally taken or reserved. 60 

Excessive charge resulting from mistake. Mis- 


Wash.—Tacoma Hotel v Morrison & 
Co, 74 P.2d 1002, 193 Wash. 134. 
UCJp 176 note 5 

61 Ala—Girder v Calfee, 4 So 2d 
474. 242 Ala 50—First Nat Bank v. 
Cotton. 164 So. 371. 231 Ala. 288 
Ark—Schuck v. Murdock Acceptance 
Corp.. 247 SW.2d 1. 220 Ark. 66— 
Brittian v. McKim. 164 SW.2d 435. 
204 Ark. 647—Wilson v. Whitworth, 
125 S.W.2d 112. 197 Ark. 675—Perry 
v. Shelby. 118 S W.2d 849. 196 Ark. 
541—Baxter v. Jackson, 104 S.W.2d 
202. 103 Ark. 996. 

DC—Bowen v. Mount Vernon Sav. 

Bank. 105 F 2d 796. 70 App.D.C. 273. 
66 C.J. p 176 note 6. 

Motive of borrower Immaterial 
Fact that borrower obtained a loan 
from defendant merely to serve as & 
basis for story to be published in 
university publication and did not in¬ 
tend to make a usurious loan did not 
prevent such loan from being: actual¬ 
ly usurious —Donoghue v. State, Civ. 
App, 211 S.W 2d 623, error refused 
no reversible error. 

53. Cal—Rose ▼. Wheeler, 85 P.2d 
220. 140 Cal App. 217. 

N.Y—In re Bechtoldt's Estate. 289 N. 
Y.S 838. 169 Misc. 726—Jefferson 
Title & Mortgage Corporation v. 
Dempsey. 274 NTS 807, 153 Misc. 
32. affirmed 271 N.Y.S. 1105. 242 
App.Div. 626. modified on other 
grounds 194 N.E 403, 266 N.Y. 190 
—Cohen v. Beaudry, 100 N.Y.S.2d 
519. 

66 C J. p 177 note 7. 

54. Va.—Roger v. City Developing 
Corp., 18 S E 2d 316. 179 Va. 150. 

66 C.J. p 177 note 8 

55b Conn—Community Credit Union 
v. Connors, 105 A.2d 772—Man¬ 


chester Realty Co. v Kanehl. 36 
A 2d 114, 130 Conn. 552—Atlas 

Realty Corp v House, 192 A. 564. 
123 Conn 94—Mutual Protective 
Corporation v. Palatnick. 169 A 
917, 118 Conn. 1 

Ind—Cotton v Commonwealth Loan 
Co. 190 NE 853, 206 Ind. 626. 

66 C.J. p 177 note 9 

56. N.Y.—Smith v. Paton, 21 NY. 

66 . 

57. Ark—Commercial Credit Plan v. 
Chandler. 239 S.W.2d 1009. 218 Ark 
966—Hill v. Jacobs. 60 S W 2d 564, 
187 Ark. 1162. 

Cal —Thomas v. Hunt Mfg Corp, 269 
P 2d 12. 42 Cal 2d 734—Moore v. 
Dealy, 254 P.2d 888. 117 CaLApp.2d 
89 

Conn —Community Credit Union v. 
Connors, 105 A.2d 772—Manchester 
Realty Co. v. Kanehl, 36 A 2d 114, 
130 Conn 552— Corpus Juris quot¬ 
ed in Atlas Realty Corp. v House, 
192 A. 564, 667, 123 Conn. 94—Mu¬ 
tual Protective Corporation v. Pal¬ 
atnick. 169 A. 917. 118 Conn. 1. 

Fla.—M&ule v. Eckis, 24 So 2d 576. 
156 Fla. 790—Jones v. Hammock. 
179 So. 674, 131 Fla. 321—Chandler 
v. Kendrick, 146 So 551, 108 Fla 
450 

Miss —Yeager v. Ainsworth, 32 So 2d 
548. 202 Miss. 747. 

Mont— Corpus Juris cited in Bowden 
v G&bel, 76 P.2d 334, 337, 105 Mont 
477. 

Neb — Loucks v. Smith, 48 N.W.2d 
722, 154 Neb 697 

NJ—Ditmars v Camden Trust Co., 
76 A 2d 280, 10 N J Super 306. mod¬ 
ified on other grounds 92 A 2d 12. 
10 NJ 471—Altman v. Altman, 72 
A 2d 536, 8 N J Super. SOL 
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I Tex —Federal Mortg Co. v. Davis. 
Civ App., 100 SW2d 717, affirmed 
Davis v Federal Mortg Co. Ill S. 
W 2d 1066. 131 Tex. 46—Joy v. 
Provident Loan Soc, Clv.App, 87 
S W 2d 254. 

Utah—Rossberg v. Holesapple, 260 
P.2d 563 

58. N C.—MacRackan v Bank of Co¬ 
lumbus, 80 S E 184, 164 N.C. 24. 49 
LRA.NS, 1043 

66 C J. p 177 note 12. 

59. Idaho—Musser v. Murphy. 286 
P 618. 49 Idaho 141. 

60. US —Jenkins v. Dugger. C.C.A. 
Tenn., 96 F.2d 727, 119 ALR. 1404, 
certiorari denied, 59 S.Ct. 84, 305 U. 
S 623, 83 L Ed. 398. 

Ariz—Fagerberg v. Denny, 112 P.2d 
678, 67 Ariz 179. 

Cal —Paillet v. Vroman, 126 P.2d 419, 
52 Cal App 2d 297. 

Conn— Corpus Juris quoted la Atlas 
Realty Corp. v. House, 192 A. 564, 
567, 123 Conn 94. 

Mont — Corpus Juris oited la Bowden 
v Gabel. 76 P.2d 334, 337, 105 Mont. 
477. 

Ohio —Independent Foods v. Lucas 
County Sav. Bank, App., 70 N.E 2d 
139. 

Utah—Rossberg v. Holesapple, 260 
P.2d 563. 

66 C.J p 178 note 14. 

“Corrupt intent,** required to con¬ 
stitute usury, is intent to take or 
receive more than law permits for 
forbearance of money, regardless of 
whether taker knows that he is vio¬ 
lating usury law.—Dege v. Produce 
Exchange Bank of St Paul. 2 N.W.2d 
423, 212 Minn. 44—Cemstone Prod* 
ucts Co. v. Gersbach, 245 N.W. $24, 
187 Minn. 416. 
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takes in calculation or other mistakes of fact made 
in good faith, resulting in the lender’s unintention¬ 
ally charging or receiving something in excess of 
what is allowed by law, negative the existence of 
the unlawful intent necessary to constitute usury 61 
If the mistake is as to the legal right to require the 
excessive payment, which is received m good faith, 
there is nevertheless usury. 62 

§ 15. Subject Matter of Contract; Money or 
Its Equivalent 

a. In general 

b. Stocks and other securities 

a. In General 

Loans of chattels, not passing as money, to be re¬ 
turned with an Increase of similar chattels constituting 
a greater percentage of chattels lent than corresponds 
to the rate allowed, are not within the purview of the 
usury acts and are not prohibited by them. 

While the statute of 12 Anne c 16, from which 
most of the American usury acts have been copied 
or adopted, prohibits the “loan of any monies, wares, 
merchandise or other commodities” at more than the 
fixed rate, as discussed supra § 2, it has been held 
that loans of chattels, not passing as money, to be 
returned with an increment of chattels of similar 
kind constituting a greater percentage of the chat¬ 
tels lent than corresponds to the rate allowed, arc 
not within the purview of the usury acts and are 
not prohibited by them 63 The reason for the doc¬ 
trine is to be found in the necessarily fluctuating 
value of all kinds of chattels, not used as money, 
which creates an uncertainty as to whether the 
chattels when returned, even with the agreed in¬ 
crement, will equal in value the chattels when lent, 


thus putting the value lent at hazard. 64 However, 
as the courts will not permit loans of chattels to be 
used as a shift to hide usury, when the lender of 
chattels stipulates for the return of chattels of 
equal value, with the addition of other chattels of 
a value greater than the rate of interest allowed 
by law, such a loan will be held usurious, since the 
principal lent is at no risk. 66 Where the price of 
property is fixed by agreement, compensation 
charged for its detention by the purchaser is in¬ 
terest, and if it exceeds the rate lawfully chargeable, 
it is usurious. 66 A loan of money payable in chat¬ 
tels of a specified value in excess of the legal rate 
of interest has been held to be usurious. 62 

b. Stocks and Other Securities 

Since stocks^and other commercial securities are not 
money, a bona fide loan of such securities does not fall 
within the prohibition of the usury laws. 

Since stocks and other commercial securities are 
not money, a bona fide loan of such securities does 
not fall within the prohibition of the usury laws 68 
Accordingly, the following loans have been held 
not usurious: A loan m good faith of depreciated 
and fluctuating bank notes, although made at an 
excessive rate; 69 a loan of stock converted into 
money, by arrangement, to be replaced by other 
stock. 70 The mere fact that the borrower of se¬ 
curities, who gives bond for their return on a day 
certain, reserves in a collateral agreement the op¬ 
tion to buy them at a fixed price, has been held not 
to render the transaction usurious. 71 The readiness 
with which commercial securities may be con¬ 
verted into money subjects such loans to grave sus¬ 
picion that they are but disguises for loans of money, 
if, on consideration of the whole transaction, it 


Cl. US —Stedham v. Swift ft Co., a 
C.A.G&.. 79 F 2d 648 

Ark —Commercial Credit Plan v. 
Chandler, 239 S W 2d 1009. 218 Ark. 
966—Perry v. Shelby. 118 S.W2d 
849, 196 Ark 541—Baxter v. Jack- 
son, 104 S W 2d 202, 193 Ark. 996. 

Ga—Lewis v. Citizens Bank, 186 S.E. 
457, 53 GaApp 545 

Ind.—Cotton v Commonwealth Loan 
Co., 190 NE. 853, 206 Ind. 626. 

Miss—Jones v Hernando Bank, 18 
So.2d 31, 194 Miss. 474. 

N.J.—Ditmars v Camden Trust Co., 
76 A.2d 280, 10 N.J.Super. 306, mod¬ 
ified on other grounds, 92 A.2d 12, 
10 N.J. 471. 

Okl.—Methvin v. Mutual Sav. ft Loan 
Ass’n, 67 P.2d 792, 180 Okl. 80— 
Morgan v. Security State Bank of 
Wewoka, 32 P 2d 925, 168 Okl. 301. 

66 C.J. P 178 note 16. 

60. Cal.—Martin v. Ajax Construc¬ 
tion Co.. 268 P.2d 182, 124 Cal.App. 
2d 426. 


Conn—Manchester Realty Co. v. 
Kanehl, 36 A 2d 114, 130 Conn 552 
—Corpus Juris quoted In Atlas 
Realty Corp. v House, 192 A. 564, 
567, 123 Conn. 94. 

Ind —Cotton v. Commonwealth Loan 
Co., 190 NE. 853, 206 Ind 626. 

Miss—Jones v. Hernando Bank. 13 
So.2d 31, 194 Miss. 4T4—Dickey v. 
Bank of Clarksdale, 184 So 314, 
183 Miss. 748—Jefferson Standard 
Life Ins. Co. v. Davis, 163 So. 506, 
173 Miss 854. 

N.Y—Vee Bee Service Co. v. House¬ 
hold Finance Corp., 51 N Y S 2d 590, 
affirmed 55 N.Y.S.2d 570, 269 App. 
Div. 772 

66 C.J. p 179 note 16. 

63. U.S.—In re Bibbey, D.C.Minn., 9 
F.2d 944, 946. 

66 C.J. p 179 note 20. 

64. N.Y.—Dry Dock Bank v. Ameri¬ 
can L. Ins., etc., Co., 3 N.Y. 344. | 
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65. Va.—Steptoe v Harvey, 7 Leigh 
501, 34 Va 501. 

66 C.J. p 179 note 22. 

66. Tex—Galveston, etc. Inv Co. v. 
Grymes. Civ App, 50 S W 467, af¬ 
firmed 63 S W 860, 64 S.W. 778, 94 
Tex 609 

67. Ky—Hammond v. Alexander, 1 
Bibb 333 

08. US—Klein ▼. Title Guaranty, 
etc, Co, CCPa, 166 F 365. affirm¬ 
ed 178 F 689. 102 CCA. 189, 29 L 
R.A..NS, 620. 

66 C J. p 179 note 26. 

69. Ill.—Stevenson v. Unkefer, 14 
Ill. 103 

Ky —Boswell v. Clarksons, 1 J. J. 
Marsh. 47. 

70. NY—Dry Dock Bank v. Ameri¬ 
can L. Ins, etc., Co., 8 N.Y. 344. 

71. US—Klein v Title Guaranty, 
etc, Co , C C Pa, 166 F. 365, affirm¬ 
ed 178 F 689, 102 CLCJL 189, 29 L. 
R.A..N S., 620. 
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appears that the loan of securities was in substance 
a loan of money, it will be declared usurious. 72 

§ 16. Loan or Forbearance In General 

Where there Is no loan or forbearance, there can be 
no usury. 

Since the purpose of usury statutes is to prevent 
excessive charges for the use of money, as discussed 
supra § 5, they apply only to those contracts which 
in substance involve a loan of money or forbear¬ 
ance to collect money due. Where there is no loan 
or forbearance, there can be no usury. 72 In a few 
states, however, by a narrow and literal construc¬ 
tion of peculiar statutes, the courts have held that 
no loan is necessary to bring a transaction within 
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the terms of such statutes. 74 

§ 17. Loan 

In order to constitute a loan there must be a con¬ 
tract whereby, in substance, one party transfers to the 
other a sum of money which that other agrees to repay 
absolutely, together with such additional sums as may 
be agreed on for Its use. 

In order to constitute a loan there must be a 
contract whereby, in substance, one party transfers 
to the other a sum of money which that other agrees 
to repay absolutely, together with such additional 
sums as may be agreed on for its use. 75 If such 
be the intent of the parties, the transaction will be 
considered a loan without regard to its form. 74 


71 N.J —State Bank v Ayers, 7 NJ 
Law 130. 11 Am D 535. 

66 C J. p 180 note 30 

73. US —Oil City Motor Co. ▼. C I 
T Corporation, CCAOkI, 76 P 2d 
689, 104 ALR 240—General Motors 
Acceptance Corporation v Mid- 
West Chevrolet Co, CCA Okl, 66 
F 2d 1—Siebert v. Hall. CCA Ark . 
63 F 2d 517. 

Ala—Ballard v. First Nat Bank of 
Birmingham, 75 So 2d 484. 261 Ala 
594 

Cal —Moore v Dealy. 254 P 2d 888, 
117 Cal App 2d 89—Rose v Wheeler, 
35 P 2d 220. 140 Cal App 217. 
Idaho—Corpus Juris cited in Bell v 
Idaho Finance Co. 255 P 2d 715, 
717, 73 Idaho 560 

Minn—Linne v Ronkamen. 37 NW 
2d 237. 228 Minn 316—Dunn v Mid¬ 
land Loan Finance Corp, 289 NW 
411, 206 Minn 550 

Mo—Robb v Metropolitan Life Ins 
Co. 174 SW.2d 832 351 Mo 1037- 
Personal Finance Co of St Louis 
v. Endicott, App, 238 S W.2d 51 
N Y —Tchlenoff v. Dyner, 36 NTS 
2d 514. 178 Misc 790—Levine v 
Nolan Motors. 8 NTS 2d 311, 169 
Misc. 1025—Universal Credit Co v 
Lowell. 2 N Y S 2d 743. 166 Misc 
15—O’Farrell v Martin, 292 NTS 
581, 161 Misc 353 

Okl—First State Bank of Reydon v 
Funston. 64 P.2d 1222 
Wash—Corpus Juris cited In Hafer 
v. Spaeth. 156 P.2d 408, 410. 22 
Washed 378. 

66 C.J. p 180 note 33. 

A conditional sals ooatrmot requir¬ 
ing buyer to pay eight thousand three 
hundred dollars cash balance, due un¬ 
der parties* previous contract, in 24 
monthly installments of four hundred 
seven dollars and thirty-seven cents 
each, was not a usurious transaction, 
but a contract for sale on installment 
basis, as there was no loan or for¬ 
bearance within usury statute.—Ma¬ 
tos v. Certified Store Equipment 
Corp* 132 N.Y.S.2d 854. 


Xioan or forbearance 

(1) Either loan or forbearance of 
money may be usurious where more 
than legal rate of interest is charged 
therefor—London v Toney. 189 NE 
485, 263 NY 439, 91 A L R 1100 

(2) It is immaterial whether debtor 
acquires use of money by present 
loan or by forbearance of an inde¬ 
pendently created indebtedness —Pry¬ 
or v. Deed, 26 So 2d 270. 248 Ala. 106 

Jjoan, forbearance, or extension of 
time 

To constitute usury there must be 
excessive interest or compensation on 
either a loan of money or forbearance 
or extension of time of payment of 
existing debt—Bell v Idaho Finance 
Co, 255 P2d 715, 73 Idaho 560. 

Unconscionable contract 

Mere fact that contract is uncon¬ 
scionable is not sufficient to make it 
I usurious, but there must have been 
[ a loan or forbearance of money — 
Thomas v Knickerbocker Operating 
Co. 108 NYS2d 234. 202 Misc 2S6 

liquidation or present payment of 
loan 

(1) Payment of a sum of money 
made to secure release of four unma¬ 
tured second lien notes of lesser 
amounts each could not be considered 
as “interest” for purpose of deter¬ 
mining whether transaction was usu¬ 
rious, since payment was not made 
for use, forbearance, or detention of 
money borrowed—A. Y. Creager Co 
v Horton, Tex.Civ.App„ 96 S.W.2d 
790 

(2) Other instances see 66 C.J. p 
180 note 33 [c]. 

Terms “interest” and “forbear¬ 
ance,” cannot be applied to anything 
other than loan of money —Siebert v. 
Hall, CCA Ark, 63 F 2d 617, 522. 

74. Mich —Black v. Contract Pur¬ 
chase Corp., 42 N.W.2d 768, 327 

Mich 636. 

66 C.J. P 181 note 34, 
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75. U S —General Motors Acceptance 
Corporation v Mid-West Chevrolet 
Co, CCA Okl, 66 F 2d 1. 

Cal —Batchelor v Mandigo, 213 P.2d 
762, 95 Cal App 2d 816 
Tex—Brem v Cook. 216 SW2d 179, 
147 Tex 374 

Wash—Corpus Juris cited in Hafer 
v Spaeth, 156 P 2d 408, 411, 22 
Wash 2d 378 
66 C J p 181 note 35 

A trust receipt transaction and a 

usurious loan are not mutually exclu- 
si\e concepts—Klett v Security Ac¬ 
ceptance Co. 242 P 2d 873, 38 Cal 2d 
770 

Xn excess of permissible rate 

In a “usurious transaction,” there 
must be a loan of money, which is to 
be repaid to lender, with compensa¬ 
tion for its use m an amount con¬ 
stituting a charge m excess of high¬ 
est permissible rate •—Hersum v 
Latham, 260 P 2d 988, 120 Cal App 2d 
325 

Held not loan 

Transactions whereby sole remain¬ 
derman under testamentary trust 
made several assignments to corpora¬ 
tion which in turn assigned to indi¬ 
viduals at discount, with amounts as¬ 
signed payable by estate, and then 
only m event remainderman survived 
life tenant, were not loans to remain¬ 
derman and could not have been usu¬ 
rious —In re Smith’s Will, 116 N.Y.S. 
2d 57, 280 AppDiv. 947, motion de¬ 
nied 118 N.Y.S 2d 766, 281 AppDiv 
767, rsargument denied 119 N.Y.S 2d 
231, 281 App.Div. 846, affirmed 113 
N E 2d 164, 305 N.Y. 764. 

78. Cal—Batchelor v. Mandigo, 213 
P 2d 762, 95 Cal.App.2d 818. 

66 C J. p 181 note 36. 

True meaning of transaction 
What parties call transaction does 
not determine whether it is usurious 
loan, but its true meaning must be 
gathered from all facts and circum¬ 
stances.—General Motors Acceptance 
Corporation ▼. Mid-West Chevrolet 
Co., aC-A-Okl* 66 F.2d L 
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Obligations given for services . Where services 
rendered form wholly or in part the consideration 
for obligations taken, if such obligations are re¬ 
ceived in good faith, they are valid even though the 
nominal compensation may be greater than usually 
paid for services of a like kind. 77 Such arrange¬ 
ment is invalid if made for the purpose of hiding 
usury. 7 ® 

§ 18. -Sales or Exchange of Property 

a. In general 

b. Price increased because of deferred 

payments 

c. Credit sales for immediate resale by 

vendee 

d. Colorable sales 


e. Sale with option to repurchase 

f. Exchange of securities 

a. In General 

An owner of property may tell It at such a price 
and on such terms as he may see fit, and such a sale, 
if bona fide, is not usurious, but a usurious loan In the 
form of a sale will not be permitted. 

It is manifest that any person owning property 
may sell it at such price and on such terms as to 
time and mode of payment as he may see fit, and 
such a sale, if bona fide, cannot be usurious, however 
unconscionable it may be, 79 and this is so even 
though a bonus and commission arc included in the 
purchase price. 80 On the other hand, the law will 
not permit a usurious loan to hide itself behind the 
form of a sale. 81 A transaction is not a loan of 


77. N T —Thurston v Cornell, 38 N 
T 281, 7 Transcr A. 258. 

66 C J p 186 note 65. 

78. N J —Griffin v New Jersey Oil 
Co. 11 NJEq 49 

N C —Burwell v. Burgwyn, 6 S E. 409, 
100 NC 389. 

66 C J. p 186 note 66. 

79. IJ.S—Pavlis v. Jackson, CCA. 
Fla, 131 F2d 362, certiorari denied 
63 SCt. 761, 318 US. 769, 87 LEd 
1140—General Motors Acceptance 
Corporation v. Mid-West Chevrolet 
Co, C C A. Okl, 66 F 2d 1 

Cal—Milana v. Credit Discount Co., 
163 P 2d 869, 27 Cal 2d 335, 165 A 
L.R. 621—Rose v. Wheeler, 35 P 2d 
220, 140 Cal App 217. 

Fla—Nelson v. Scarritt Motors, 48 
So 2d 168. 

Idaho —Bell v. Idaho Finance Co., 
255 P.2d 715, 73 Idaho 560. 

I1L—Wernlck v. National Bond & In¬ 
vestment Co., 276 Ill App. 84 
Ind—Robrock v. Ditzler, 47 N.E.2d 
163, 113 Ind App. 332. 

Mo —Webster v Sterling Finance Co., 
195 S.W.2d 609. 355 Mo. 193. 

Okl—Henry v. P. & E Finance Co, 
174 P 2d 373, 197 Okl 676—Kahan 
v. Schonwald, 135 P.2d 971, 192 Okl. 
307. 

Pa.—General Motors Acceptance Corp. 

v. Freeman, 57 Dauph Co. 376. 

8.CL—Brown ?. Crandall, 61 S E.2d 
761, 218 SC 124 

Wash.— Corpus Juris quoted la Hafer 
v. Spaeth. 156 P 2d 408. 412, 22 
Wash.2d 878—Hoffman v. Graaf, 38 
P.2d 236, 179 Wash. 431. 

66 G.J. p 181 note 37. 

Contracts hold mot usurious 

(1) Where contract for purchase of 
realty provided for payment of in¬ 
stallments of twelve dollars every 
twenty-eight days on unpaid balance, 
with provision that interest was to 
run at rate of 6 per cent per annum 
and was to be included in installment 
payments, a further provision that 
eight dollars of the installment pay¬ 


ment was to be principal and the 
remaining four dollars interest was 
not sufficient to establish that the 
contract was usurious —Bailey v. In¬ 
man. 31 S E 2d 769, 224 N.C. 671. 

(2) Transaction whereby automo¬ 
bile dealer assigned to finance compa¬ 
ny automobile finance lease contract 
at a discount for which finance com¬ 
pany paid cash constituted a “pur¬ 
chase** of the bailment lease and not 
a “loan;” hence there could be no 
usury in the transaction, notwith¬ 
standing dealer's agreement to take 
up automobile should it be repossess¬ 
ed.—Lansdowne Finance Co. v Prus- j 
ky, 182 A. 794, 120 Fa Super 555 

(3) Other contracts held not usuri¬ 
ous see 66 C J. p 181 note 37 [a] 

Service chargee did not render note 
given in payment usurious where 
such charges were included as part of 
purchase price —Cartwright v. C I. T 
Corporation, 70 SW.2d 388, 253 Ky. 
690. 

Transactions held sales 

N.Y.—In re Bechtoldt's Estate, 289 

NTS 838, 159 Misc 725. 

SC—Jones v. Godwin, 198 SE. 36, 

187 S.C. 510. 

Salary or wages 

(1) A statute prohibiting commis¬ 
sions for the purchase or sale of 
salary or wages at a greater rate 
of interest than the legal rate does 
not prohibit a bona fide sale of sal¬ 
ary or wages at a greater rate of dis¬ 
count than the legal rate.—King v. 
State, 71 S E. 1093, 136 Ga 709—Ison 
Co. v. Atlantic Coast Line R. Co, 87 
S.E. 754, 17 Ga App. 459. 

(2) A bona fide purchase of earn¬ 
ed wages is not a “loan** and is not 
governed by laws relating to inter¬ 
est, but what appears to be an assign¬ 
ment of wages may in substance and 
in fact be a loan at usurious rates of 
interest—Gunnels v. Atlanta Bar 
Ass'n, 12 S E 2d 602, 191 Ga. 366, 132 
A.LR 1165. 


(3) However, a transaction by 
which a company bought salaries, the 
purpose and result of which was the 
extracting of exorbitant rate of in¬ 
terest for a loan of money, was usuri¬ 
ous and invalid.—Critchfleld v. Ma¬ 
honey, 16 Ohio Supp. 4. 

80. US —Blackmore Inv. Co. v. 
Johnson, CCA Cal, 32 F 2d 433, 
certiorari denied 50 S Ct 36, 280 U 
S 586, 74 LEd 635 
Cal —Giometti v Etienne. 23 P 2d 52, 
132 Cal App 602. rehearing denied. 
Sup., 25 P 2d 826. motion denied 28 
P 2d 913. 219 Cal 687 
Wash —Corpus Juris quoted in Hafer 
v Spaeth. 156 P 2d 408. 412, 22 
Wash 2d 378 

8L US—In re Prince, CC.A.N.T, 
89 F 2d 6X1 

Cal.—Calimpco, Inc v Warden, 224 
P 2d 421, 100 Cal App 2d 429 
Mich—Abeloff v Ohio Finance Co, 
21 N W 2d 856, 313 Mich. 568 
Minn—Seebold v. Eustermann, 13 N 
W 2d 739, 216 Minn. 566. 152 A LR 
685—Dunn v. Midland Loan Finance 
Corp. 289 N.W. 411, 206 Minn. 550 
Miss—Wood v. Essary, 170 So. 543, 
177 Miss 184. 

N Y —Archer Motor Co. v. Relin, 8 N 
Y S 2d 469, 255 AppDlv. 333—In 
re Bechtoldt's Estate. 289 NYS 
838, 159 Misc. 725. 

Ohio —Critchfleld v. Mahoney, 16 Ohio 
Supp. 4. 

Okl—First State Bank of Reydon v. 

Funston, 64 P 2d 1222. 

Pa.—Saunders v. Resnick, 16 A 2d 
676, 142 Pa.Super. 457. 

Wash.—Corpus Juris quotsd in Hafer 
v. Spaeth, 166 P.2d 403, 412, 22 
Wash 2d 878. 

66 C.J. p 182 note 29. 

Assignment or transfer 

Ordinarily no subterfuge will be 
permitted to conceal usury and an 
assignment or transfer will not be 
upheld if the purpose is to evade the 
statute against usury.—Dexter v. 
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money as distinguished from a sale of realty be¬ 
cause title is conditionally to be conveyed, 82 because 
it is held as security, 83 or because the debt is ab¬ 
solute; 84 nor is the fact that title has recently been 
in an apparent vendee and has been transferred by 
him to a later vendor, even in connection with an 
executory contract of sale to the former owner, in 
itself determinative. 85 

b. Price Increased Because of Deferred Pay¬ 
ments 

(1) In general 

(2) Notes taken for deferred payments 


usury § is 

(1) In General 

Where property is sold on credit, the fact that the 
difference between the credit price and the cash price 
exceeds the precentage permitted by the usury laws will 
not render a transaction usurious If the parties acted 
in good faith. 

A vendor may fix on his property one price for 
cash and another for credit, and the mere fact 
that the credit price exceeds the cost price by a 
greater percentage than is permitted by the usury 
laws is a matter of concern to the parties but not 
to the courts, barring evidence of bad faith. If 
the parties have acted in good faith, such a trans¬ 
action is not a loan, and not usurious. 88 This rule 


Beaver Dam Deposit Bank, Ky, 245 
S.W 2d 699. 

Transaction hold usurious 

Where a house was purchased for 
a certain sum from a third party 
with lender loaning to borrower a 
part of purchase price, borrower giv¬ 
ing notes, and lender, having taken 
title to property in his name, agreed 
to convey property to borrower for an 
amount exceeding the purchase price, 
the agreement between lender and 
borrower contemplated payment ex¬ 
ceeding by far the legal rate on orig¬ 
inal loan and was usurious—Hawley 
v Kendall. 191 So 10. 139 Fla 850 

Loan as question of fact 

Whether a transaction constitutes 
a "loan or money" Is a "question of 
fact" and not of form, and If money 
is loaned to a borrower to enable 
him to purchase or to complete the 
purchase of merchandise, the trans¬ 
action remains one for the loan of 
money even though evidence of debt 
may be made payable to vendor and 
by him endorsed and delivered to 
person lending money —United Tire & 
Inv Co v Trone, 113 P 2d 977, 189 
Okl 120. 

Disparity la valna 

Where it Is made a condition pre¬ 
cedent to the lending of money that 
land or goods be sold, either by lend¬ 
er to borrower at a price exceeding 
true value, or by borrower to lender 
at a price falling short of true value, 
the transaction is usurious provided 
such disparity in value was known to 
the parties, regardless of whether 
anything was said concerning such 
disparity, and hence, where necessi¬ 
tous borrowers, in order to obtain a 
loan to erect a building were required 
to purchase from the lender an old 
building at a price greatly in excess 
of its value, the transaction was usu¬ 
rious —Sultan v. Central Life Ins. Co 
of Illinois, 4 N.W 2d 713, 302 Mich 
425. 

Interest on. unpaid balaaoe of pur- 

Miss—Baker v. Hardy. 11 So.2d 803, 

104 Mias. 082. 


Guaranties of payment 

Where manufacturer transferred 
current accounts under written agree¬ 
ment for sale thereof at a discount, 
the manufacturer's guaranties of pay- | 
ment within specified period or rever- j 
sion of title and repurchase by manu¬ 
facturer In event of delayed payment 
by customer was no more than a 
promise to repay purported purchas¬ 
er amounts loaned with interest at 
purported discount rate of two or 
two and one-half per cent for each 
60-day or less period, which would 
render transaction usurious—Milana 
v. Credit Discount Co. 163 P 2d 869. 
27 Cal 2d 335, 165 ALR. 621 

82. US —Stark v. Bauer Cooperage 
Co, CCA Ohio, 3 F 2d 214, certio¬ 
rari denied 45 SCt. 464, 267 US 
604. 69 L Ed. 809. 

83. US —Stark v. Bauer Cooperage 
Co., supra. 

84. US —Stark v. Bauer Cooperage 
Co, supra. 

85. U.S—Stark v. Bauer Cooperage 
Co., supra. 

86. Ark —Schuck v. Murdock Accept¬ 
ance Corp, 247 S W 2d 1, 220 Ark 
56. 

Cal—Hose v Wheeler, 35 P.2d 220, 
140 Cal App. 217—Giometti v. Eti¬ 
enne. 23 P.2d 52. 132 Cal.App 602, 
rehearing denied. Sup., 25 P 2d 826, 
motion denied 28 P.2d 913, 219 Cal I 
687. 

Conn—Zazzaro v. Colonial Accept¬ 
ance Corporation, 167 A. 734, 117 
Conn. 251. 

6a—Jackson v. Commercial Credit 
Corp, 83 SE 2d 76, 90 Ga.App S52 
—Commerce-Finance Co. v Perry. 
21 S E 2d 123. 67 Ga.App. 491. 

Idaho—Corpus Juris cited la Bell \. 
Idaho Finance Co, 255 P.2d 715, 
718, 73 Idaho 660—Milo Theater 
Corp. v. National Theater Supply, 
233 P.2d 425, 71 Idaho 435. 

Ind—Robrock v. Ditzler, 47 N.E.2d 
163, 113 Ind.App. 332. 

La.—Borel v. Living, App., 28 So. 2d 
392—General Motors Acceptance 
Corp. v. Swain, App., 176 So. 636. 
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Mich —Black v. Contract Purchase 
Corp. 42 NW.2d 768, 327 Mich. 636. 
Minn—Seebold v. Eustermann, 13 N. 
W 2d 739, 216 Minn 566. 152 A.L.R 
585— Corpus Juris cited In Dunn v. 
Midland Loan Finance Corp, 289 
NW 411, 413. 206 Minn. 550 
Miss — Corpus Juris quoted in Yeager 
v Ainsworth, 32 So.2d 548, 553. 202 
Miss. 747—Crabb v. Comer, 200 So. 
133. 190 Miss. 289 

Mo —General Contract Purchase Corp. 

v. Propst, App. 239 SW2d 563. 

NY—Del Rubio v. Duchesne, 130 N. 
Y S 2d 572. 284 App Div. 89—Morris 
Plan Indus. Bank of Schenectady 
v. Faulds. 55 N Y S 2d 372, 269 App 
Dlv 238—People v. Guttin, 44 NY. 
S 2d 821, 266 App Div. 1023—Thom¬ 
as v. Knickerbocker Operating Co., 
108 N Y S 2d 234, 202 Misc. 286— 
Lamula v. Morris Plan Indus. Bank 
of New York, 19 NY.S2d 357. 178 
Misc. 874—Levine v. Nolan Mo¬ 
tors. 8 N Y S 2d 311, 169 Misc. 1025. 
N D —Sayler v. Brady. 248 N.W. 873, 
63 ND. 471. 

Pa— Corpus Juris died In Equitable 
Credit & Discount Co v. Geier, 21 
A.2d 63. 58, 342 Pa. 445. 

S C —Brown v. Crandall, 61 S.E.2d 
761, 218 SC. 124 

Tex—National Bond & Inv. Co. ▼. 
Atkinson, Civ App., 254 S W 2d 886, 
error dismissed—G. F C. Corp. v. 
Williams, Civ.App., 231 S.W.2d 665 
—Gifford v. State, Civ.App, 229 S. 
W 2d 949—Standard Supply 4b 
Hardware Co. v. Christian-Carpen- 
ter Drilling Co., Civ.App.. 183 S.W. 
2d 657, error refused—Graham v. 
Universal Credit Co., Civ.App., 68 8. 
W.2d 727. 

Wash — Corpus juris quoted in Hafer 
v. Spaeth, 156 P.2d 408, 412, 22 
Wash.2d 378. 

Wyo.—Corpus Juris oftted in Conway 
v. Skidmore, 41 P.2d 1049, 1051. 
48 Wyo 73. 

66 C J. p 183 note 44. 



To avoid usury under Tennessee 
law, any "interest" in excess of the 
legal rate must be intended not as 


interest in the technical sense, hut 
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is particularly applicable where the article sold is « an automobile.** On the other hand some courts 
subject to depreciation in value,* 7 as, for instance, | have departed from the "credit price” rule,** and 


m a means of expressing the differ¬ 
ence between a cash and credit price, 
and must be restricted to a period 
not exceeding the maturity of the 
principal obligation.—Whiting v. Mill 
Engineering A Supply Co., C.C.A. 
Tenn, 106 F 2d 473 
Conditional sale contracts 

(1) The usury statute deals only 
with loans and forbearance of a debt, 
and does not apply to a conditional 
sale.—Nazarian v. Lincoln Finance 
Corp, 78 A 2d 7, 77 R.I. 497. 

(2) The Inclusion of charges for 
insurance, financing, and other relat¬ 
ed services for the privilege of buy¬ 
ing on time does not render the con¬ 
tract usurious. 

Ark—Harper v. Futrell, 164 SW2d 
995, 204 Ark 822, 143 ALR 235 
D C —Lincoln Loan Service of Ta- 
koma Park v. Motor Credit Co., D.C. 
MunApp., 83 A 2d 230 
N.Y.—Bonetti v United Beauty Sup¬ 
ply. 31 NTS 2d 463 
Tex—Associates Inv Co. v. Thomas, 
CivApp, 210 S.W.2d 413. 

Wash—Hafer v. Spaeth, 166 P 2d 408, 
22 Wash 2d 378 

(3) If it should appear that seller 
under conditional sales contract in¬ 
tended to collect a sum as interest 
greater than allowed by law, because 
of optional provisions, the contract 
would be usurious—Mathis v Hol¬ 
land Furnace Co, 166 P 2d 518, 109 
Utah 449. 

Financing charge for sales on credit 

If ten per cent financing charge 
was compensation for the use or for¬ 
bearance or detention of money, it 
was "interest'* within statute relating 
to usury, but, if it was an addition 
to the price charged for merchandise 
sold on an extended credit basis over 
the price of the merchandise when 
sold on a current basis at current 
prices, such charge was legitimate 
—Standard Supply & Hardware Co. v. 
Christian-Carpenter Drilling Co, Tex. 
CivApp., 183 S.W.2d 657, error re¬ 
fused. 

X*bor and material 

Contract to furnish all labor and 
material necessary in constructing 
garage for $245, plus carrying charge 
of almost $59 if paid in installments, 
was not objectionable as being usu¬ 
rious, since, in making contracts for 
work done or for sale of property, 
parties may agree on cash price and 
on any addition thereto if credit is 
given—Stevens v. Grossman, 196 N. 
23. 123, 100 Ind.App. 417. 

87 . Cal—Wilson v. J. E French Co., 
4 P.2d 637. 214 Cal. 188. 

Wash.—Corpus Juris quoted in Hafer 
v. Spaeth, 156 P.2d 408, 412, 22 
Wash.2d 378. 

8fc Colo.—Cady L. Daniels, Inc., v. 


Fenton, 60 P.2d 62, 97 Colo. 409- 
Gilbert v. Hudgens, 22 P.2d 858, 
92 Colo. 571. 

DC—Lincoln Loan Service of Ta- 
koma Park v. Motor Credit Co., 
Mun.App , 83 A 2d 230. 

Fla—Nelson v. Scarritt Motors, 48 
So 2d 168. 

6a.—Jackson v Commercial Credit 
Corp., 83 S E 2d 76, 90 GaApp. 352 
—Richardson v. C. I. T Corp., 5 
S E 2d 250. 60 GaApp. 780. 

Ind—Porter v. Stolkin, 200 NE. 74, 
101 IndApp 705 

Ky—Munson v White, 217 SW.2d 
641. 309 Ky 295 

La —General Motors Acceptance Corp 
v Swain, App, 176 So. 636. 

Mich —Black v. Contract Purchase 
Corp. 42 NW2d 768, 327 Mich 636 
Miss—Yeager v Ainsworth, 32 So 2d 
548, 202 Miss 747. 

Mo.—General Contract Purchase Corp 
v. Propst, App, 239 S W 2d 563 
Neb—Underwriters Acceptance Corp 
v Dunkin, 41 N.W.2d 855, 152 Neb 
550—American Loan Plan v. Fra- 
zell, 283 NW. 836, 135 Neb. 718— 
Grand Island Finance Co v Fow¬ 
ler. 247 NW 429. 124 Neb 514, 
followed m Grand Island Finance 
Co. v. Ridgeway. 247 NW 433. 124 
Neb 521 and Grand Island Finance 
Co v Besack, 247 NW 433, 124 
Neb 522 

N Y —Moldovan v. Julius Hebenstreit. 
Inc . 44 N Y S 2d 736, 266 App Div 
998—Archer Motor Co v Helm, 8 
N Y.S 2d 469, 255 App Div 333— 
Thomas v Knickerbocker Operating 
Co, 108 N.Y S 2d 234, 202 Misc 286 
—Failing v. National Bond & In¬ 
vestment Corp, 12 N Y S 2d 260, 
affirmed 14 N Y S 2d 1011. 258 App 
Div. 778—Levine v. Nolan Motors. 
8 N Y S 2d 311, 169 Misc 1025. 

Okl —Henry v P & E Finance Co. 
174 P 2d 373. 197 Okl. 676—Mondie 
v General Motors Acceptance Corp , 
63 P.2d 708, 178 Okl 584—Huseman 
v. Universal Credit Co., 62 P.2d 485, 
178 Okl 168—Pierce v. C. I T Cor¬ 
poration, 41 P.2d 481, 170 Okl 633 
Tex —Gardner v. Associates Inv. Co., 
Civ App , 171 S W 2d 381, error re¬ 
fused—Rattan v. Commercial Cred¬ 
it Co., CivApp., 131 SW.2d 399 
Error refused 

Wash — Corpus Juris quoted lu Hafer 
v. Spaeth, 156 P 2d 408, 412 v 22 
Wash 2d 378. 

66 C.J. p 183 note 46. 

Mingled cash and credit prloe 

Where difference between credit 
price of automobile and cash price 
with interest were so mingled that 
buyer was unable to determine read¬ 
ily the rate of interest that he was 
being charged buyer was entitled to 
recover from dealer as "usury" the 
excess over interest at six per cent 
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per annum on note—Givan v. Dowd- 
Feder, Inc., 11 Ohio Supp. 70. 

80. Mew rule stated 

"Buying at a credit price, as dis¬ 
tinguished from a cash price, has 
largely disappeared in fact, but is 
being used as a cloak for usury In 
many cases by such words as 'time 
price differential,' or some other such 
language. We, therefore, give this 
caveat to the public generally* 

"(1) We leave unimpaired the doc¬ 
trine that a seller may, in a bona fide 
transaction, increase the price to 
compensate for the risk that is in¬ 
volved in a credit sale But there 
may be a question of fact as to 
whether the so-called credit price was 
bona fide as such, or only a cloak for 
usury. 

"(2) If the seller, whether he has 
quoted two prices to the purchaser 
or not. subsequently transfers the ti¬ 
tle documents to an individual or 
company which is engaged in the 
business of purchasing such docu¬ 
ments, at a price which permits the 
transferee to obtain more than a re¬ 
turn of ten per cent on its invest¬ 
ment, then a question of fact arises 
as to whether the seller increased his 
cash pri< e with the reasonable assur¬ 
ance that he could so discount the 
paper to such induidual or finance 
company If that reasonable assur¬ 
ance existed, then the transaction is 
in substance a loan, and may be at¬ 
tacked for usury 

"(3) When finance companies or 
purchasers of title paper supply deal¬ 
ers with a set of forms and a sched¬ 
ule for credit price increases, such 
will tend to show that the dealer had 
reasonable assurance that such 
finance company or purchaser of the 
paper W'ould take the paper at such 
discount. 

"What we are trying to do is, to 
keep the spirit of the constitutional 
mandate against usury abreast of 
present day commercial transactions 
We give this caveat prospectively, so 
as not to entrench on property rights 
acquired by reason of our previous 
opinions, and this caveat applies to 
all transactions entered into after 
this opinion becomes final *'—Hare v. 
General Contract Purchase Corp., 249 
S W.2d 973, 978, 220 Ark. 601. 

Mew rule oritloized 

The second of these rulings has 
been criticized, the court stating. 
"The second ruling is, we think, too 
strict to be laid down as a rule of 
law to be followed in all cases We 
think it does make a difference 
whether the seller has quoted two 
prices or not, and we think it cannot 
correctly be said that merely because 
a merchant had 'reasonable assur¬ 
ance' that he could sell conditional 
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the determination of whether a transaction is a loan 
and forbearance or a sale on time or on credit is 
controlled by the intention of the parties, and each 
case must be decided on its particular facts. 90 

A pretended sale on credit will not be allowed to 
cloak a usurious loan. 91 If the contract of sale on 
deferred payments is but colorable and the real 
transaction a loan providing for illegal profit, it 
will be held usurious 92 Where the sale is made on 
a cash basis and for a cash price and the vendor 
forbears to require the cash payment agreed on in 
consideration of the vendee’s promising to pay at a 
future day a sum greater than such agreed cash 
value with lawful interest, in such case there is 
a forbearance to collect an existing debt, and the 
excessive charge therefor is usurious. 93 So, a stip¬ 
ulation providing for an increase in the price m 
the event that there is a delay in making payment 
renders the contract usurious. 94 If, after a buyer 
is in default on a current account, the seller under- 
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takes to add to the selling price and collect retro¬ 
actively an amount of interest in excess of the legal 
rate, he violates the usury laws. 95 

(2) Notes Taken for Deferred Payments 

According to the weight of authority notes taken for 
deferred payments, bearing a seemingly unlawful rate of 
interest, may be valid, provided the parties have acted 
m good faith. 

According to the weight of authority, where a 
vendor fixes the credit price of his property In 
terms of the cash price plus an increment expressed 
as interest on such cash price at a higher rate than 
allowed by law on loans, such a contract may be 
expressed in notes taken for the deferred payments, 
bearing a seemingly unlawful rate of interest, and 
be nevertheless valid and enforceable, provided the 
parties have acted in good faith 99 There are, how¬ 
ever, some cases which repudiate this doctrine, and 
hold that notes bearing unlawful interest are none 
the less usurious forbearances because taken for 


sale paper to a finance company, this 
without more stamps the transaction 
as a loan Instead of a sale Install¬ 
ment credit business depends to a 
large extent on the ability of mer¬ 
chants to convert outstanding- ac¬ 
counts into rash In our zeal to pro¬ 
tect the public against usurers, we 
must not forsake basic and tested 
principles of law Accordingly, we 
must rule that while it is correct and 
wise to explore to the fullest e\erv 
detail of the relationship and the 
working arrangements between seller 
and finance company, it wrill still 
usually be a question of fact wheth¬ 
er a given transaction w as a loan or a 
sale ”—Brooks v. Auto Wholesalers, 
Inc, DCMunApp, 101 A 2d 235. 258 

Bales mads prior to departure from 
former rale are not subject to at¬ 
tack as usurious—Murdock Accept¬ 
ance Corp v Clift, Ark., 259 S W 2d 
517—Perry v. Duncan, Ark. 258 S. 
W 2d 560—Aunspaugh v Murdock Ac¬ 
ceptance Corp., Ark., 258 S W 2d 559— 
Murdock Acceptance Corp. v Higgins, 
Ark., 258 SW2d G58—Crisco v Mur¬ 
dock Acceptance Corp, 258 S W 2d 
551, certiorari denied 74 S Ct. 239, 
S46 U.a 910, 98 Li.Ed. 407. 

90l DC—Brooks v. Auto Wholesal¬ 
ers, Inc , Mun App, 101 A.2d 255. 

Transaction held not true condition¬ 
al sale 

Transaction between loan company 
and buyer of automobile was held not 
a true conditional sale, regardless of 
the form adopted by the loan com¬ 
pany, and contract was held to violate 
usury statute.—Nazarian v. Lincoln 
Finance Corp., 78 A.2d 7, 77 R-L 497. 

91. Ark.—Thompson v. Murdock Ac¬ 
ceptance Corp., 267 SW.2d 1L 


Minn— Corpus Juris cited in Seebold 
v Eustermann, 13 NW2d 739, 744, 
216 Minn. 566, 152 A LR 585. 

N C —Hendrix v Harry’s Cadillac Co , 
16 SE 2d 456, 220 NC 84 
Ohio—Givan v Dow^d-Feder, Inc, 11 
Ohio Supp 70 

S C —Brown v. Crandall, 61 S.E 2d 
761, 218 SC 124. 

Tex —Associates Inv Co v. Sosa, Civ 
App, 241 S W 2d 703, error dis¬ 
missed—G F C Corp v Williams, 
Civ App, 231 SW2d 565—Associ¬ 
ates Inv Co v Hill, Civ App, 221 
SW 2d 365, error dismissed—Stand¬ 
ard Supply & Hardware Co. v 
Christian-Carpenter Drilling Co, 
Civ App, 183 SW2d 657, error re¬ 
fused 

Wash —Hafer v Spaeth, 156 P.2d 
408, 22 Wash 2d 378. 

66 C J. p 184 note 47. 

Arrangement between credit compa¬ 
ny, buyer, and seller 

Where arrangement for sale at 
price higher than cash price is made 
m advance between credit company 
and buyer and seller, transaction is 
not sale on a "time price."—Jackson 
v Commercial Credit Corp., 83 S.E.2d 
76, 90 Ga.App. 352. 

92- Ga.—Jackson v. Commercial 
Credit Corp, supra. 

Minn—Midland Loan Finance Co. v. 
Lorentz, 296 N.W. 911, 209 Minn 
278. 

Tex—Mossier Acceptance Co. v. Me- 
Neal, Clv.App., 252 S.W.2d 593. 

66 C.J. p 184 note 48. 

93. Minn.— Corpus Juris cited iu 
Dunn v. Midland Loan Finance 
Corp., 289 N.W. 411, 414, 206 Minn. 
560 

N Y —Failing v. National Bond & Inv. 
Corp., 6 N.Y.S 2d 67, 168 Misc. 617, 
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reversed on other grounds 12 N.T. 
S 2d 260, affirmed 14 N Y S 2d 1011, 
258 AppDiv 778—Universal Credit 
Co v. Lowell, 2 N.Y.S.2d 743, 166 
Misc 15 

Utah—Mathis v. Holland Furnace 
Co, 166 P 2d 518, 109 Utah 449— 
Morgan Motor & Finance Co. v. 
Oliver, 124 P.2d 778, 101 Utah 492. 
66 C J p 184 note 49. 

Bale of realty 

Where land Is sold at a cash price 
but on deferred payments with a 
greater rate of interest than allowed 
by law, contract is usurious.—Gra¬ 
ham v. Lynch, 57 SE.2d 86, 206 Ga. 
301 

Note given for cash purchase 

Usury may be pleaded as a de¬ 
fense to a note given for cash pur¬ 
chase of merchandise where inter¬ 
est charged exceeds the usual rate — 
Commerce Finance Co. v. Perry, 21 S. 
E 2d 123, 67 Ga.App. 491. 

94. La—Dendinger, Inc. v. Emuy A 
Eichhorn, 124 So. 604, 12 La.Appu 
39 

66 C J. p 184 note 50. 

95. Tex—Standard Supply A Hard¬ 
ware Co. v. Christian-Carpenter 
Drilling Co., Civ App., 183 &W.2d 
657, error refused. 

96. Ark.—General Contract Purchase 
Corp. v. Holland, 119 S.W.2d 535, 
196 Ark. 675. 

Colo.—Gilbert v. Hudgens, It P.2d 
858, 92 Colo. 571. 

N.T.—Morris Plan Indus. Bank of 
Schenectady ▼. F&ulds, 55 N.Y.S.2d 
372. 269 App.Div. 238. 

Okl.—Mayer v. American Finance 
Corporation, 45 P.2d 497, 172 OkL 
414. 

66 C.J. p 184 note 53. 
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deferred payments of purchase money. 97 In other 
cases such contracts for deferred payments have 
been held usurious because they are considered to 
violate the peculiar terms of the local statutes. 98 

c. Credit Sales for Immediate Resale by Vendee 

A credit sale at a high price followed by a caeh sale 
by a buyer at a lower price will be considered usurious, 
if the intent to disguise a loan is shown. 

When property is sold to an applicant for a loan 
at an exorbitant price to be paid at a future day 
in order to enable the purchaser to sell it imme¬ 
diately for cash and thus obtain the money of which 
he is in need, the courts will regard the transac¬ 
tion as a mere disguise for a loan, and if the pur¬ 
chaser’s obligation is for a greater sum than the 
fair value of the property sold and lawful interest, 
it will be held usurious. 99 However, even such a 
questionable transaction as a credit sale at a high 
price followed immediately by a cash sale by the 
purchaser at a lower price will not be construed to 
be usurious, unless actual intent to reserve usuri¬ 
ous interest under the guise of excess of price is 
shown. 1 

d. Colorable Sales 

When, as an inducement for a loan, a sale Is forced 
at more than the actual value of the lenders property, 
such a transaction is usurious. 

When the lender corruptly requires of the bor¬ 
rower, as a condition of securing the loan, the 
purchase of the lender’s property at an exorbitant 
price to be taken out of the loan, or payable at 
a subsequent date, and takes the borrower’s obliga¬ 
tion for the sum loaned, or for both the loan and 
purchase price, such obligation is usurious, although 
on its face it bears no more than lawful interest. 2 
The same principles apply to sales by the lender to 
the borrower at an exorbitant price as a condition 
of extending time in which to pay a debt 8 In such 
case the principal debt is the amount of the loan 
plus the fair value of the property at the time of 


its receipt by the buyer. All in excess of that sum 
is usury. 4 If the evidence does not disclose a guilty 
intent, such a contract will be upheld even though 
the collateral sale is made at a price higher than 
the market value of the property sold. 8 

e. Sale with Option to Repurchase 

A sale of property with an option to repurchase, at a 
price higher than the original price with lawful Interest, 
is not a sale, but a mortgage to secure a loan. 

When a vendor sells property at a clearly inade¬ 
quate price, reserving an option to repurchase at a 
price greater than the original price with lawful 
interest, such contract will be regarded not as an 
absolute sale, but as in effect a mortgage to secure 
a usurious loan. 6 The usurious nature of the con¬ 
tract is especially clear when the purchaser reserves 
the right to compel a repurchase at such higher 
price. 7 However, where the vendor deeds land 
to the purchaser for a cash consideration, there be¬ 
ing no relationship of debtor and creditor, the fact 
that the purchaser contemporaneously gave the 
vendor an option to repurchase at a higher price 
does not establish that the transaction was a mort¬ 
gage securing a usurious loan. 8 When the purchaser 
takes from the vendor a binding obligation to re¬ 
purchase at a certain future time at an advance 
greater than legal interest on the pretended pur¬ 
chase price paid, the transaction is usurious on its 
face. 9 

f. Exchange of Securities 

An exchange of securities is legal, unless the par¬ 
ties are using such a device to disguise a usurious loan. 

While a bona fide barter of securities is perfectly 
legal, even though one of the parties may reap an 
unconscionable profit by the exchange, 10 when the 
evidence shows that the parties intended a loan 
to meet the present necessities of one of them, a 
contract whereby the lender transfers to the bor¬ 
rower securities presently convertible into cash, and 


07. Tex—Associates Inv. Co. v. Ba¬ 
ker, CivApp.. 221 S W.2d 283, error 
dismissed—Frankfurt Finance 

Corp. ▼. Cox, Civ.App. t 142 S.W.2d 
553 . 

88 C.J. p 184 note 52. 

9ft Tex.—Corpus Juris cited la 
Bond Auto Loan v. Burch, Civ~App., 
171 &W.2d 164, 156. 

86 C.J. p 184 note 63. 

9ft Minn.—Barry v. Paranto, 108 N. 

W. 911, 97 Minn. 266. 

68 C.J. p 184 note 64. 

1. N.T.—Kelley v. Sprague, 28 N.E. 

250, 128 N.T. 582 
88 CJ. p 184 note 66. 


ft TJ.8.—E. C. Warner Co. v. W. B. 
Foshay, C.C.AMinn, 67 F.2d 656, 
certiorari denied 52 S.Ct. 641, 286 
U.S. 658, 76 L.Ed. 1292. 

66 C.X p 185 note 66. 
ft Minn.—Kommer v. Harrington, 85 
N.W. 939, 83 Minn. 114. 
ft N.T.—Dry Dock Bank v. American 
It, Ins., etc., Co., 3 N.T. 844. 

66 C.X p 185 note 58. 

ft Minn.—Barry v. Paranto, 106 N. 

W. 911, 97 Minn. 265. 

66 C.J. p 185 note 59. 

ft Ark—Sparks v. Robinson, 61 S. 

W. 460, 66 Ark. 460. 

66 CJ. p 185 note 60. 
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7. Pa—Corpus Juris quoted la 
Saunders v. Resnick, 16 A.2d 676, 
677, 678, 142 Pa.Super. 457. 

66 C J. p 185 note 61. 

ft Ky.—Wingfield v. Mann, 126 8.W. 
2d 1108, 277 Ky. 519. 

ft Pa.—Corpus juris quoted la 
Saunders ▼. Resnick, 16 A.2d 676, 
677, 678, 142 Pa.Super. 457. 

66 ax p 185 note 62. 

1ft NT—Meaker v. Fiero, 89 N.E. 

714, 145 N.T. 165. 

66 C.X p 185 note 62. 
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receives from him his obligation, payable at a future 
day, for a sum greater than the real value of the 
securities at the time of their receipt, with law¬ 
ful interest, such an exchange will be deemed to 
be a makeshift to evade the usury laws. 11 

§ 19. -Purchase of Choses in Action at 

Discount 

a. After negotiation 

b. Prior to valid negotiation 

c. Taken from maker’s broker or agent 

d. Accommodation paper 

a. After Negotiation 

(1) In general 

(2) Mortgages 

(3) Effect of indorsement or other guar¬ 

anty 

(4) Purchase of one’s own obligation 


(1) In General 

A purchase of choses In action at a discount la not 
usurious, unless it is a device to hide a loan. 

It is a recognized principle that after a chose in 
action, such as a bill of exchange or promissory 
note, 12 a bond, 13 a conditional sale contract, 14 or 
other evidence of indebtedness, 15 has once been 
validly negotiated by a transfer on valuable con¬ 
sideration it becomes an article of commerce and 
can be bought and sold as freely as any other prop¬ 
erty, the rate of discount being governed by the 
market value of each instrument. Such transac¬ 
tions are not within the letter or spirit of the usury 
laws; and this is true even when the purchase is 
made at the request of the debtor, 16 who, to in¬ 
duce such purchase, agrees to secure by mortgage 
the amount actually due, 17 or pays a bonus or gratui¬ 
ty, 18 or pays the creditor the amount of the dis¬ 
count, either with 19 or without 20 the knowledge of 
the purchaser. On the other hand, if a transaction, 
in the form of a discount or sale, is m reality a loan 
at a rate greater than the legal rate, it is usurious. 21 


11. N Y —Schermerhom v. Talman. 
14 NY 93 

66 C J p 186 note 64 

12. Ala—Berry v. Bank for Sav and 
Trusts. 14 So 2d 129, 244 Ala 591- 
Valley Mortf? Co v. Patterson, 8 
So 2d 213. 30 AlaApp 492 

Ark —Commercial Credit Plan v 
Chandler. 239 SW2d 1009. 218 Ark 
966 

Cal—Milana v Credit Discount Co, 
163 P 2d 869. 27 Cal 2d 336. 165 A 
L R 621—Limpert v. Walker, 65 P 
2d 955. 19 Cal App 2d 600 

Conn—Walcott v. Skilton. 94 A. 2d 
792, 139 Conn 424 

DC—Elliott v Schlein. Mun App, 
104 A 2d 418—McDonald v Stone, 
Mun.App. 86 A 2d 624—Krevait v. 
Turover, Mun App, 39 A 2d 207. 

Mich —Black v Contract Purchase 
Corp, 42 NW2d 768, 327 Mich 636 

Mo—Corpus Juris cited la Webster 
v. Sterling- Finance Co, 195 S.W 
2d 509. 514. 355 Mo. 193 

Neb —American Loan Plan v. Frazell, 
283 N.W. 836, 136 Neb. 718—Grand 
Island Finance Co. v. Fowler, 247 
NW. 429, 124 Neb. 614, followed 
in Grand Island Finance Co v 
Ridgeway. 247 N.W. 433, 124 Neb 
621. and Grand Island Finance Co. 
v Besack, 247 N.W. 433, 124 Neb 
522. 

N.Y —Thomas v. Knickerbocker Op¬ 
erating Co., 108 N.Y S.2d 234, 202 
Misc 286. 

N.C.—Dillingham v. Gardner, 21 SE 
2d 898. 222 N.C 79 

Ohio —Battle v Patsy Auto Sales, 99 
N E 2d 812, 89 Ohio App 231. 

Pa —Personal Discount Service Co v 
Lincoln Tire Co, 67 Pa.Dist. ft Co 
35 
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Tex—Walker v. Glenn. Civ App, 82 
S W.2d 766, error refused. 

66 C J. p 186 note 67. 

>ood faith required I 

Cal—Anderson v. Lee, 228 P 2d 613. j 
103 Cal App 2d 24—Harris v. Pol¬ 
lack, 224 P.2d 824. 101 Cal App 2d 
26. 

Votes as payment of debt 

Where discounted notes were taken 
by creditor in payment of debt and 
not as security therefor, there was 
no mortgage so as to render the 
transaction usurious though the par¬ 
ties agreed that if proceeds realized 
exceeded amount of debt, debtors 
should be reimbursed accordingly and 
that in case of deficiency they would 
make it up —Krevait v. Turover, D.C 
Mun.App., 39 A.2d 207. 

Bsssaoo of trausaetiou prevails 
Where a second trust note was 
executed to broker as part of a trans¬ 
action in purchase of a house and ul¬ 
timate holder paid 20 per cent less 
than face amount of note, fact that in 
note printed words "deferred pur¬ 
chase money" were X*d out by type¬ 
writer, leaving face of note to read 
"given as money loaned" did not 
change transaction between maker of 
note and ultimate holder into a direct 
loan between them.—McDonald v 
Stone, DC Mun App., 86 A 2d 624. 

13. U.S—Indiana Junction R Co v 
Ashland Bank. Ind., 12 Wall. 226, 
2D L Ed 385 

66 C J. p 187 note 68. 

14. Conn—Walcott v. Skilton. 94 A. 
2d 792, 139 Conn 424. 

Or—Starker v. Heckart, 267 P.2d 219. 
200 Or. 573—Coast Finance Corpo¬ 
ration v. Ira F. Powers Furniture 
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Co, 209 P. 614. 105 Or. 339, 24 AL. 
R. 855 

15. U.S—Massachusetts Bonding ft 
Ins Co v. Chouteau Trust Co, C C. 
A Mo , 264 F 793 

66 C J p 187 note 70. 

Secured loan, contract 

A lender's sale of & secured loan 
contract would not change the char¬ 
acter of the transaction as regards 
usury, where it was valid in its in¬ 
ception—Dodd v. Phcenix Mut. Life 
Ins. Co, Tex.Civ.App., 122 S.W.2d 679, 
error refused. 

16. Ala.— Corpus Juris quoted in 
Gibson v. Alexander, 163 So. 601, 
603. 231 Ala. 77. 

66 C J. p 187 note 71. 

17. Ala.— Corpus Juris quoted In 
Gibson v. Alexander, 163 So. 601, 
603, 231 Ala. 77. 

N Y.—Crane v. Price. 35 N.Y. 494. 

18. Ala— Corpus Juris quoted In 
Gibson v. Alexander, 168 So. 601, 
603. 231 Ala. 77. 

Cal—O A. Graybeal Co. v. Cook, 295 
P. 1088, 111 Cal.App. 518. 

19. Ala.— Corpus Juris quoted In 
Gibson v. Alexander, 163 So. 801, 
603, 231 Ala. 77. 

N.Y.—Siewert v. B&mel, 91 N.Y. 199. 

30. Ala.— Corpus Juris quoted In 

Gibson v. Alexander, 163 So. €01, 
603. 231 Ala. 77. 

Ill—Colehour v. State Sav. Inst., 00 
Ill. 152. 

8L Ala.— Corpus Juris quoted in 
Gibson v. Alexander, 163 So. 601. 
603. 231 Ala. 77. 

Mo.—Castorina v. Herrmann, 104 S 
W.fd 297. 340 Mo. 1026. 
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With respect to a sale to a finance company, by 
an automobile dealer, of an existing conditional 
sale contract for the sale of an automobile, it has 
been held that such a sale was not a loan, although 
sold at discount, and hence not subject to usury 
law; 22 and the indication by the finance company 
to the automobile dealer of terms on which it would 
buy such a conditional sale contract did not con¬ 
vert the contract between the dealer and the buyer 
and the subsequent sale of the contract to the finance 
company into a loan by the finance company to the 
buyer. 22 Likewise, a transaction wherein a finance 
company buys a conditional sale contract from a 
dealer does not create a loan of money, to which 
usury will attach, where the company has no con¬ 
tract whatsoever with the maker of the contract. 24 
Where the original purchase of the automobile on 
credit was valid, the fact that a finance company 
solicited contracts from automobile dealers and fur¬ 
nished schedules for that purpose has been consid¬ 
ered as immaterial on the question of usury. 25 

Instrument not having valid inception . It has 
been held that when the instrument has never had 
a valid inception, and has come into the hands of 
the vendor without delivery by the maker, or value 
given, it will be usurious m the hands of even an 
innocent purchaser at an excessive discount, since 
such an instrument, having no vitality, could not 
be the subject of a sale. 26 


(2) Mortgages 

A purchase of a mortgage at less than Its face value 
Is not usury, If the parties intended such a transaction 
rather than a loan on Its security. 

The general rule is equally applicable to purchases 
of mortgages at less than their face value; if the 
parties intend a purchase of the mortgage rather 
than a loan on its security, there is no usury, 27 
and this is true even though the mortgage was 
executed with the previous understanding that it 
should be assigned at a discount. 28 In like manner 
a mortgage may be validly sold at a premium, if 
done in good faith. 22 The mortgage must have been 
executed on a consideration or else it would have 
had no validity before the sale, 80 and a mortgage 
made without consideration and sold at an excessive 
discount is usurious 31 So, where a mortgage is ex¬ 
ecuted directly to the lender, he taking it at a dis¬ 
count greater than the legal rate of interest, the 
transaction constitutes usury. 32 In accordance with 
the general rule, a pretended sale of a mortgage will 
not be allowed to cover a usurious loan 33 

(3) Effect of Indorsement or Other Guaranty 

The courts present some four different views as to 
the character and efTect of transactions, at a discount 
exceeding the lawful rate of interest, involving an in¬ 
dorsement or other guaranty. 

Except where the indorsement is without re¬ 
course, 34 a somewhat different question is presented 
when the seller of an instrument transferred at a 


Old.—Keahey v. Craig, 96 P.2d 521, 
186 Okl. 162. 

Tex—Glenn v McCarty, 155 SW.2d 
912, 137 Tex. 608—Schmid v. City 
Nat. Bank of Wichita Falls, 114 S 
W 2d 854, 132 Tex. 116—Farmers 
State Bank of Temple ▼. Murfee, 
Civ.App., 146 S W 2d 499, error re¬ 
fused—Hance v. Stubbs, CivApp., 
146 S.W 2d 492, error refused— 
Temple Trust Co. v. Murfee, Civ. 
App, 129 S W.2d 773—Ingram v 
Temple Trust Co, Civ.App, 108 S. 
W.2d 306, affirmed Glenn v Ingram, 
126 S W 2d 951, 133 Tex. 431—Tem¬ 
ple Trust Co v. Sewell, Civ.App., 
108 S.W 2d 279, affirmed 126 S.W. 
2d 943, 133 Tex. 417—Temple Trust 
Co. v. Stubbs, Civ.App., 94 S.W.2d 
247. affirmed Stubbs v. Temple 
Trust Co, 126 S W 2d 645, 133 Tex. 
58—Citizens Indus Bank of Austin 
v. Oppenheim, Civ.App., 92 S.W.2d 
212, error dismissed. 

66 C.J. p 187 note 76. 

Transfer of aooona t s 

Where manufacturer transferred 
current accounts under written 
agreement for sale thereof at a dis¬ 
count, fact that purported purchaser 
of accounts rather than manufacturer 
made collections and that notice of 


assignment of accounts was given to 
manufacturer’s customers was not 
conclusive that transaction was not 
usurious loan.—Milana v Credit Dis¬ 
count Co, 163 P.2d 869, 27 Cal.2d 335, 
165 ALR 621. 

SSL Minn.—Dunn v. Midland Loan 
Finance Corp., 289 N.W. 411, 206 
Minn 550. 

23. Minn —Dunn v. Midland Loan 
Finance Corp*. Bupra. 

Si Okl—Pierce v. C. I. T. Corpora¬ 
tion. 41 P.2d 481, 170 Okl. 633. 

25. Ala.—Commercial Credit Co. v. 
Tarwater, 110 So. 39. 215 Ala. 123, 
48 ALR. 1442. 

Neb.—American Loan Plan v. Frazell, 
283 N.W. 836, 135 Neb. 718—Grand 
Island Finance Co. v. Fowler, 247 
N.W 429, 124 Neb. 514, followed 
in Grand Island Finance Co. v. 
Ridgeway. 247 N.W. 433, 124 Neb. 
521 and Grand Island Finance Co. 
v. Besack, 247 N.W. 433, 124 Neb. 
622. 

28. N.T.—Eastman v. Shaw, 65 N.Y. 
522. 

66 C.J. p 188 note 98. 

27. Ala.—Gibson v. Alexander, 163 
So. 601, 231 Ala. 77. 

Mich.—Black v. Contract Purchase 
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Corp. 42 NW2d 768. 327 Mich 636 
Mo.— Corpus Juris cited In Gehlert 
v. Smiley. 114 S W 2d 1029. 1034 
NY—Thomas v. Knickerbocker Op¬ 
erating Co.. 108 N Y S 2d 234, 202 
Misc. 286 

66 C.J p 187 note 78. 

28. N Y.—Schanz v. Sotscheck. 152 
NY.S. 851, 167 AppDiv. 202. 

66 C.J. p 187 note 79 

29. N.Y.—Sweeney v. Peaslee, 17 N. 
Y S 225, affirmed 33 N E. 1084, 138 
NY 630 

Vt—Culver v. Bigelow, 43 Vt. 249. 

30. NY—Tiedemann v. Ackerman. 
16 Hun 307 

31. N.Y—Vickery v. Dickson, 62 
Barb 272. 

32. Md—Brenner v. Plitt, 34 A. 2d 
853, 182 Md 348. 

N.Y.—Schanz v. Sotscheck. 152 N.Y. 

S. 851, 167 App Div. 202 
Wash—Celian v. Cost Finance Corp, 
66 P.2d 363, 189 Wash 676. 

33. Iowa.—Johnson v. Smith, 89 
Iowa 549. 

N.Y.—Green v. Elmer, 8 N.Y. 422, 1 
Seld. Notes 118. 

34. N.J.—Durant v. Banta, 27 N.J. 
Law 624. 
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discount exceeding the lawful rate of interest is 
required to indorse or otherwise guarantee it As 
to the character and effect of such a transaction 
the authorities present some four different views. 35 
Some courts have held such a transaction to be 
clearly usurious, and that the usurious indorsee takes 
no rights against any of the parties to the instru¬ 
ment. 86 Others have held that while the transac¬ 
tion between the indorser and indorsee is usurious, 37 
the defense of usury is personal to the indorser 
and is not available to the prior parties. 38 A third 
view, while holding the transfer not usurious, lim¬ 
its the right of recovery against the vendor-indorser 
to the amount received by him with lawful interest, 39 
and gives the purchaser recourse against prior par¬ 
ties to the full amount of the obligation. 40 In still 
other jurisdictions such a transaction is regarded 
as a valid sale of a chattel 41 with a warranty of its 
soundness, 42 and the purchaser is allowed to en¬ 
force the obligation to its full extent against his 
own indorser and all prior indorsers. 43 

Under a statute providing that the discounting of 
commercial paper, where the borrower makes him¬ 
self liable as maker, guarantor, or indorser, shall 
be considered as a loan for the purpose of the chap¬ 
ter relating to usury, it is necessary', m order to 
hold a transfer of a written contract for a smaller 
sum than its face \alue to be usurious, that the con¬ 
tract be commercial paper, and that the transferor 
make himself liable as maker, guarantor, or in¬ 
dorser. 44 

(4) Purchase of One’s Own Obligation 

The maker or other party to a note may purchase his 
own obligation at a discount greater than the legal in¬ 
terest, unless such a transaction is intended to cover 
a usury. 

The maker or other party to a note outstanding 


in the hands of a third person may lawfully purdiase 
his own obligation at a discount greater than the 
legal interest, unless such a transaction is intended 
to cover usury. 45 So, when one allows a debtor, 
for a consideration, to prepay a debt, it is not a 
loan or forbearance of money. 46 

Extent and limits of rule . A debtor may buy up 
at a heavy discount notes of his creditor in the 
hands of third parties, and set off their face against 
his own debt to the maker of such notes, and yet 
not be guilty of usury. 47 When, however, he re¬ 
ceives his own note, not yet due, at a discount of 
more than legal interest, m payment of a debt due 
from the payee, the transaction is usurious. 48 In 
any case where the transaction is in substance a loan 
it will be held usurious. 49 

b. Prior to Valid Negotiation 

A purchase of a note, at a usurious rate of discount, 
before it has acquired validity by a transfer for value 
is a loan at a usurious rate, and this rule has been ap¬ 
plied, although not generally, to municipal and corpo¬ 
rate securities. 

When the chose discounted is obtained directly 
from the maker or before it has acquired validity 
by a transfer for value, it can be nothing more than 
the maker’s promise to pay, and the purchase of 
such a promise at a discount exceeding the law¬ 
ful rate of interest is merely making a loan at a 
usurious rate 50 In some jurisdictions the principle 
just stated has been applied to municipal bonds 51 
and warrants, 52 and corporate bonds 53 issued or 
sold by the corporation at a discount greater than 
legal interest. By the weight of authority, however, 
municipal and corporate bonds are regarded as 
having a valid existence and transferable quality in 
the hands of the issuing corporation and thus sub¬ 
ject to sale at their market value, which may be at 
a discount much greater than legal interest, with- 

47. Ky.—Young ▼. Miller, 7 B Mon. 
540 

Ky—Young v. Miller, supra. 

49. Ky— Metcalf v. Pilcher, 4 B. 
Mon. 529. 

5a Or.—Fidelity Sec. Corporation v. 
Brugman, 1 P.2d 131, 137 Or. 38, 75 
ALU 1333. 

66 C.J. p 189 note 5. 

51. Va—Lynchburg ▼. Norvell, 50 
Gratt. 601, 61 Va. 601. 

66 C.J. p 189 note 8. 

52. Iowa.—Eastman v. Lyon, 40 
Iowa 438—Clark v. Des Moines, 19 
Iowa 199, 87 Am.D. 423. 

53. Mich.—Stirling ▼. Gogebic Lum¬ 
ber Co, 131 N.W. 109, 165 Mich. 
498. 35 L.R.A..N.S., 1104. 

66 OJ. p 189 note 10. 


35. Minn—Becker’s Inv Agency v. 

Rea. 65 X W 928, 63 Minn. 459 
34. Va—Radford Bank v. Kirby, 42 
S E 303. 100 Va 498. 

66 C J p 188 note 89. 

37. N C —Bynum ▼. Rogers, 49 N C. 
399 

66 C J. p 188 note 90. 

38. Conn—Continental Credit Co. V. 
Ely, 100 A 434. 91 Conn 553 

66 C.J p 188 note 91. 

39. NY —Cobb v Titus, 10 N.Y. 198. 
66 C.J p 188 note 92. 

4a NY—Ingalls v. Lee, 9 Barb. 
647. 

66 C.J p 188 note 93. 

41. Ala— Corpus Juris cited in 

Valley Mortg. Co v. Patterson, 8 
So 2d 213. 214, 30 Ala.App. 493. 

66 C.J. P 188 note 94. 


42. Ala— Corpus Juris cited la 

Valley Mortg Co v. Patterson, 8 
So 2d 213, 214, 30 Al&App 492. 

Or—Coast Finance Corp. v. Ira F 
Powers Furniture Co., 209 P. 614, 
105 Or 339, 24 A.L.R. 855. 

43. Ala— Corpus JUrls cited In 
Valley Mortg Co. v Patterson. 8 
So 2d 213. 214, 30 Ala.App. 492. 

66 C J p 188 note 96 

44. Wash —Thomson v. Koch, 113 P 
1110, 62 Wash. 438 

45. Ky —Young v. Miller, 7 B Mon. 
540. 

66 C J p 188 note 99. 

46. Ky—Hamilton v. Kentucky Ti¬ 
tle Savings Bank & Trust Co, 167 
S.W. 898, 159 Ky. 680, L.ILA.1915B 
498. 

I 66 C.J. P 188 note L 
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out making them tainted with usury in the hands 
of an immediate purchaser. 64 

c. Taken from Maker’s Broker or Agent 

When a maker of an inetrument gives It the form of 
a valid business paper and puts it Into the hands of his 
broker or agent in order to raise money, he can not set 
up usury as a defense against a bona fide purchaser. 

When the maker of a note or other commercial 
instrument gives it the form of a valid business 
paper and puts it into the hands of his broker or 
agent in order to raise money, he will not, by the 
weight of authority, be allowed to set up usury as 
a defense against one who has purchased it from 
such agent or broker believing that it was business 
paper; 66 but there is also authority to the con- 
traiy. 66 Such a purchase is usurious if the purchas¬ 
er knew of the true relation of the parties. 67 

d. Accommodation Paper 

A person who knowingly takes accommodation paper 
at a discount exceeding a legal rate of interest is guilty 
of usury. In a number of Jurisdictions it has been held 
that a bona fide purchaser of accommodation paper at 
an excessive rate of discount in the course of business, 
and without notice of its character, takes the instrument 
tainted with usury, but a view to the contrary has been 
taken in other Jurisdictions. 

A person who knowingly takes accommodation 
paper at a discount greater than the rate of legal 
interest is guilty of usury. 68 

Transferee zuithout notice . In a number of ju¬ 
risdictions it has been held that an innocent pur¬ 
chaser of accommodation paper at an excessive rate 
of discount in the regular course of business, and 
without notice of its peculiar character, takes the 
instrument tainted with usury, 69 and neither the 
representation of the party accommodated that the 
paper is bona fide business paper, 60 nor the fact 
that such party gave security to the accommodat¬ 
ing party to indemnify him from loss 61 will change 
the rule. In other jurisdictions it is held that since 


the transaction is ill form a sale, it cannot be re¬ 
garded as a loan unless a guilty knowledge of the 
peculiar character of the paper is proved. 62 

Exchanged notes . On a bona fide exchange of 
notes between the respective makers and payees the 
notes are to be regarded as given for value, and 
may be sold by the respective payees at a discount 
greater than legal interest without being affected 
with usury. 62 Such an exchange, however, made 
in accordance with a previously arranged usurious 
scheme will cause the courts to regard the notes 
as for accommodation, and their subsequent dis¬ 
counting at an excessive rate usurious. 64 

§ 20. -Loan of Depreciated Currency 

A loan of depreciated currency to be repaid in the 
same kind of notes is not usury. 

When a loan of depreciated currency is to be 
repaid in the same kind of notes there is no usury, 66 
and the fact that bank notes in which a note is 
payable have appreciated in value so as to be much 
more valuable than when the note was executed docs 
not render the enforcement of the note usurious. 66 

Repayment in legal tender . The courts of many 
of the states have held that a loan of depreciated 
currency is not per se usurious. 67 In other states, 
however, it is held that since the depreciated cur¬ 
rency is borrowed as money, to be used as money, 
the transaction is in intent and effect a loan of 
money of less value to be repaid in money of greater 
value, and that when the depreciation of the bank 
notes exceeds the rate of interest allowed to be 
taken the loan is usurious; 68 and the loan is not 
changed in its character by the fact that the bor¬ 
rower actually uses such currency in the discharge 
of his debts. 69 Where it is shown that the parties 
intended in good faith to make a sale of the bank 
notes in order to secure legal tender there is no 
usury. 70 On the other hand, where it is shown that 


54. N C.—Kornegay v. City of Golds¬ 
boro, 105 S E 187, 180 N.C. 441. 

60 C.J p 189 note 11. 

55. D.C —McNeill v. Lilly. 82 F.2d 
620, 65 App.DC. 210, certiorari de¬ 
nied 57 S.Ct 12, 299 U.S. 550, 81 
L.Ed. 405. 

66 C.J. p 189 note 12. 

66. N.C.—Bynum v. Rogers, 49 N.C. 
899. 

66 C.J. p 189 note 13. 

67. N.T.—Claflin v. Boorum, 2 N.T. 
St. 72, affirmed 25 N E. 360, 122 N. 
T. 885. 

66 C.J. p 189 note 14. 

58. Fla.—Corpus Furls cited im 
Beacham v. Carr, 166 So. 456, 460, 
122 Fla. 786. 

66 C.J. p 189 note 16. 


59. N.T.—Sabine v. Paine. 119 N.E. 
849, 223 N.Y. 401, 5 A.L.R. 1444. 

66 C.J. p 190 note 17. 

Negotiable Instruments law has not 
changed this rule.—Strickland v. 
Henry, 78 N.Y.S. 12, 66 AppDiv. 28. 

60. N.Y.—Dowe v. Schutt, 8 Den. 
621. 

66 C.J. p 190 note 18. 

61. N.Y.—Dowe v. Schutt, supra. 

62. Kan.—Gate City Nat. Bank T. 
Thrall. 116 P. 487, 85 Kan. 394, Ann. 
Cas.l912D 886. 

66 C J p 190 note 21. 

63. N.Y.—Cobb v. Titus, 10 N.Y. 
198. 

66 C.J. p 190 note 22. 
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64. N.Y —National Fire Ins Co v. 
Sackett, 11 Paige 660. 

65. Fla.—Hayward v. L#e Baron, 4 
Fla. 404. 

66 C.J. p 190 note 24. 

66 . Ky.—Turpin v. Turpin, 7 J J. 
Marsh. 33. 

67. U.S—In re Mansfield Steel Cor¬ 
poration. DC Mich., 30 F.2d 832. 

66 C J. p 190 note 26. 

68 . Miss.—Brown v. Nevitt, 27 Miss 
801. 

66 C.J. p 190 note 27. 

69. Miss.—Brown v. Nevitt, supra. 

66 C.J. p 191 note 28. 

70. Ky.—Talbot v. Warfield, 3 JJ 
Marsh. 83—Boswell v. Clarksons, 1 
J.J.Marsh. 47. 
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depreciated bank notes were received as a loan, and 
with a deliberate purpose to evade the usury laws, 
obligations given for such loans are void. 71 

Loan of legal tender payable in depredated cur¬ 
rency . A contract whereby one party binds himself 
to pay at a future day a certain sum in currency 
with interest at whatever rate may be agreed, in 
consideration of a smaller sum presently paid by the 
other party cannot, in the absence of bad faith, be 
usurious, since the value of the currency at the time 
of repayment is necessarily uncertain. 72 Proof of 
a usurious intent, however, will render such a loan 
illegal. 73 

§ 21. -Loan or Sale of Credit 

A person acting in good faith may loan or sell his 
credit to another by guaranteeing the obligations of that 
person, and take whatever price he may obtain for such 
M service. 

It is well settled that a person acting in good 
faith may lawfully loan or sell his credit to an¬ 
other by indorsing or otherwise guaranteeing the 
obligations of that other, and take whatever price 
he may obtain for the service thus rendered. 74 
These so-called loans of credit are so likely to be 
perverted to usurious purposes that they are viewed 
with great jealousy l*y the courts, 75 and if it appears 


USUBY §§20-22 

from all the circumstances of the case that the par¬ 
ties intended a usurious loan, the court will hold 
the transaction unlawful. 76 

§ 22. -Agreements for Leasing or Hiring 

Property 

Agreements for leasing or hiring property are in many 
instances mere devices to cover usurious loans, and only 
bona fide transactions, involving such agreements, are 
valid. 

Transactions which, on their face, are agreements 
for leasing or hiring property have been held in 
many instances to be mere makeshifts to cover usu¬ 
rious loans 77 Thus, where the lender, instead of 
making a direct loan secured by mortgage on the 
property of the borrower, requires of him an ab¬ 
solute conveyance of the property intended as se¬ 
curity for the sum advanced, giving the borrower 
the privilege of repurchasing at the price paid, and 
also leasing to him the property at a rental in ex¬ 
cess of the legal rate of interest on the sum ad¬ 
vanced under the guise of purchase money, the 
transaction is prima facie usurious. 78 So a contract 
for the sale of realty has been held usurious where 
the vendor requires of the vendee an agreement to 
pay, under the guise of rent, a usurious interest on 


71. N Y —Pratt v Adams, 7 Paige 
615 

66 C J. p 191 note 30 

72. Ky—Wilson \ Kilbura. 1 JJ 
Marsh 494 

66 C.J. p 191 note 31. 

73. Iowa—Austin v. Walker, 45 
Iowa 527. 

74. US —United Light & Power Co 
v. Grand Rapids Trust Co, CCA 
Mich, 85 F.2d 331, certiorari denied 
in part United Light & Poifter Co 
v. Grand Rapids Trust Co., 57 S Ct. 
118, 299 U S 591, 81 L Ed. 436. cer¬ 
tiorari dismissed 57 S Ct 312, 299 
U.S. 618, 81 LEd 456—011 City 
Motor Co. v. C I T. Corporation, 
C C.A Okl., 76 F.2d 589. 104 ALR 
240. 

Ariz—Murphy v. Leiber, 259 P2d 
249. 76 Arts 79. 

Mont—Corpus Juris cited In Bowden 
v. Gabel. 76 P.2d 334. 337. 105 Mont 
477. 

Okl —Kahan v. Schonwald, 135 P 2d 
971. 192 Okl. 307. 

Tex —Donoghue v. State. CIv.App. 
211 SW.2d 623. error refused, no 
reversible error. 

Utah—Rossberg ▼. Holesapple, 260 
P.2d 563 

Va—Chakales v. Djiovanides. 170 S. 
E. 848. 161 Vi l 48. 

66 C J. p 191 note 34. 

Xtadtr of credit as leader of money 
Where one acte in good faith, he 


may sell his credit to a borrower and 
to that end may indorse instruments 
or become surety for payment of a 
loan made to the borrower by a third 
person at the highest lawful rate of 
interest without rendering the con¬ 
tract or the loan usurious, but, for 
such transaction to be legal, the sale 
of credit must be made to enable the 
borrower to obtain money from a 
third party or the transaction must 
be something more than a mere loan 
of money; accordingly, the fact that 
a lender has to pledge his credit with 
a third party to obtain funds which 
he himself lends to the borrower does 
not authorize him to charge a com¬ 
mission in addition to the highest le¬ 
gal rate of Interest, but the hazard 
incurred by him in securing money 
from a third party to make the loan 
Is fully compensated for by payment 
of the lawful rate of interest — 
Greever v. Persky. 165 S.W 2d 709, 
140 Tex. 64 

Bona fide relation, required 

Relations of broker, guarantor, or 
special agent, compensation for 
whose services is charged to borrow¬ 
er, must be bona fide and not merely 
colorable for purpose of concealing a 
usurious loan —Donoghue v. State, 
Tex.Civ.App, 211 S.W.2d 623, error 
refused, no reversible error. 

75. Conn —Beckwith v. Windsor 

Mfg. Co , 14 Conn. 594. 
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Ky—Kentucky Coal Min Co. v. Mat¬ 
tingly. 118 S.W. 350. 133 Ky. 526. 

76. Utah—Rossberg v. Holesapple, 
260 P.2d 563. 

66 C.J. p 191 note 36. 

Held not sale or loan of credit 

(1) A payee of a note bearing max¬ 
imum legal rate of interest and hav¬ 
ing a face value In excess of amount 
actually loaned to maker did not lend 
his credit to the maker so as to be 
entitled to charge a rate in excess of 
legal rate of interest where payee 
borrowed most of money loaned from 
bank and then loaned such sum with 
his own money to maker by a sep¬ 
arate transaction—Bowden v. Gabel, 
76 P.2d 334, 105 Mont. 477. 

(2) The mere fact that one loan¬ 
ing money to others for down pay¬ 
ment on purchase price of house had 
to travel to city many miles away 
and use his credit to borrow money 
from third person did not render 
transaction between him and borrow¬ 
ers a sale or loan of credit. Instead 
of a loan of money.—Rossberg v. 
Holesapple, Utah, 260 P.2d 563. 

77. Ark—Banks v. Walters, 130 8. 
W. 519, 95 Ark. SOL 

66 C.J. p 191 note 37. 

78. Md —Gaither v. Clarke, S A 740, 
67 Md. 18. 

66 C.J. p 192 note 38. 
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the agreed purchase price. 7 * A similar scheme is 
devised where the borrower wishes to borrow money 
to enable him to purchase property, and the lender 
furnishes the money, taking title in himself, and 
puts the borrower in possession under a pretended 
lease at a usurious rental. 80 Likewise, an agree¬ 
ment, by which the lender, in addition to interest on 
the sum loaned, is to have the privilege of occupying 
rent free certain land of the borrower, is clearly 
usurious. 81 Where other circumstances are present, 
showing that the purchase and letting are bona fide 
and not colorable, the transaction will be perfectly 
valid. 82 

§ 23. Forbearance 

a. In general 

b. Forbearance or suspension of legal 

remedy 

a. In General 

"Forbearance” is a contractual obligation of a cred¬ 
itor to forbear during a given period to require of a 
debtor payment of an existing debt then due and payable. 

The term “forbearance” as used in the usury acts 
signifies the contractual obligation of the creditor 
to forbear during a given period to require of the 


debtor payment of an existing debt then due and 
payable. 88 Where there is no existing debt there 
can be no forbearance to collect it, whatever form 
the transaction may take. 84 The forbearance, or 
giving time for the payment, of a debt is, in sub¬ 
stance, a loan, 85 and when there is an existing and 
matured debt, a charge made by the creditor for 
his binding promise to forbear for a definite period 
to collect it, greater than that allowed by law, will 
subject the debt forborne to all the penalties pre¬ 
scribed by the law for usury. 86 If the transaction 
is m reality an agreement for forbearance, the fact 
that it takes the form of, and that the parties agree 
that it shall be considered, an exchange of paper, 
cannot change its usurious nature, 87 and it is im¬ 
material that the parties did not regard an added 
sum as interest if it was in fact paid for forbear¬ 
ance. 88 An agreement to pay the legal rate of 
interest for forbearance to collect a note is not 
usurious although the original obligation calls for 
less than the legal rate. 89 

Exceptions to rule. When a statute allows any 
rate of interest provided there is a written agree¬ 
ment signed by the party to be charged and the 
agreement for forbearance complies with such stat¬ 
ute, 90 or when the excess above the legal interest 


79. Ark—Banks v. Walters, 130 S 
W. 519, 95 Ark 501. 

66 C J p 192 note 39 

80l Ark—Tillar v Cleveland, 1 S.W 
516, 47 Ark. 287. 

Ky —Grimes v Shrieve, 6TB Mon 
546 

81. Ky —Woolley v. Crutsmger, 6 T 
B.Mon. 158. 

82. Ky—Jackson v. Morris, 29 S.W. 
435, 16 Ky L. 684. 

66 C J. p 192 note 42. 

£mm with option to pnrduuM 

Where form of contract was a 
lease with option to purchase, the 
usury laws were inapplicable—Davy 
v Crawford. 147 F2d 574, 79 U.S. 
AppD.C. 375. 

83. Cal.—Upton v. Gould, 149 P.2d 
731. 64 Cal.App 2d 814 

N.J —Hellos v. State Land Co., N.J 
Ch., 166 A. 330, 331, 113 N.J Eq. 239. 
N.T.—Thomas v. Knickerbocker Op¬ 
erating Co., 108 N.Y.S 2d 234. 202 
Mlsc. 286. 

Wash.—Corpus Juris sited la Hafer 
▼. Spaeth. 156 P.2d 408, 411, 22 
Wash.2d 878. 

66 C.J. p 192 note 44. 

Similarly expressed 

(1) “Forbearance" as used In usury 
law means a waiting to collect the 
debt, or an agreement not to Insist 
upon payment, or the giving of fur¬ 
ther time.—Calimpco, Inc. v. Warden, 
224 P.2d 421, 100 Cal.App.2d 429. 


(2) Under statute prohibiting par¬ 
ties to contract for the payment of 
interest for the loan or “forbearance’* 
of money, goods, or things at a rate 
m excess of 10 per centum per an¬ 
num, the term “forbearance” includes 
regulations relative to the detention 
of money —Mathis v Holland Fur¬ 
nace Co, 166 P 2d 518, 109 Utah 449 
Nature of debt 

Release of personal liability is a 
“forbearance” as used in the usury 
law; but personal liability is not an 
indispensable requisite to constitute 
a debt which creditor can forbear 
from pressing at Interest rate not ex¬ 
ceeding amount permitted by usury 
law—Calimpco, Inc, v. Warden, 224 
P 2d 421, 100 Cal App.2d 429. 

Buie of property 

(1) A bona fide sale of property 
under contract providing for payment 
of purchase price, in whole or in part, 
in the future in one or more install¬ 
ments is not a “forbearance” of debt. 
—Bell v. Idaho Finance Co., 255 P 2d 
715, 73 Idaho 560. 

(2) The sale of property to be paid 
for in installments or in lump sum 
at agreed future date is not “forbear¬ 
ance” of money within meaning of 
the usury law—Upton v. Gould, 149 
P.2d 731, 64 Cal.App.2d 814. 

Maaaoo charge 

Where shortly following the mak¬ 
ing of first conditional sales agree¬ 
ment equipment had been delivered 
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and installation work had been done, 
second agreement, although repeating 
the conditional sales part of the flrst 
agreement, was a "forbearance of 
monc>” debt, and, uhere the purport¬ 
ed finance charge «as a charge for 
the forbearance and was more than 
legal rate of interest, the transaction 
^as usurious—Bonetti v United 
Beauty Supply, 31 N Y S 2d 463 

84. Va.—Graeme v Adams. 23 Gratt 
225. 64 Va. 225. 14 Am R. 130. 

66 C J p 192 note 45 

85. N J —Hellos v. State Land Co , 
166 A. 330. 113 NJEq 239. 

66 C J p 192 note 46. 

86. Idaho—Bell v. Idaho Finance 
Co, 255 P.2d 715, 73 Idaho 560. 

66 C.J. p 192 note 47. 

87. Ill.—Nickerson v. Babcock, 23 
Ill. 561. 

Va—Gibson v. Fristoe. 1 Call 62, 6 
Va. 62, 1 Am.D 502. 

88. Ind—Reed v. Helm, 15 Ind. 428 
66 C.J. p 193 note 49. 

89. Tex—Knapp v. Mills, Adm'r, 20 
Tex. 123. 

66 C.J. p 193 note 50. 

90. Ind—Taylor v. Meek, 4 Blackf. 
388. 

66 C J. p 193 note 51. 

Porbeara&oe of interest due 

The word “forbearance" in usury 
statute prohibiting receiving any 
greater value for loan or forbearance 
of money than the legal interest will 
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is gratuitously included by the debtor and not as a 
result of any contract with the creditor, 9,1 or when 
notes payable m depreciated currency are taken in 
renewal of specie notes and include an amount 
equal to the difference between the value of the 
gold and the currency, 92 or where interest at a legal 
rate is exacted for forbearance to collect usurious 
interest, 93 or when a debtor, unable to pay, agrees 
in consideration of the creditor’s forbearance to pay, 
in addition to interest, the expense incurred by the 
creditor in securing from some other source the 
money due, 94 or where there is an additional con¬ 
sideration other than the mere extension of time, the 
forbearance is not usurious. 95 

Forbearance in notes for deferred payments . 
When a certain sum of money has become payable 
under a contract of sale as a cash price, then the 
taking of notes therefor payable at a future day is a 
forbearance, and if an additional sum greater than 
legal interest for the extension period is exacted 
the contract is usurious. 96 

b. Forbearance or Suspension of Legal Remedy 

By the weight of authority, an agreement by a debtor 
to pay something in addition to legal interest in con¬ 
sideration of a creditor’s forbearance or suspension of a 
legal remedy is within the prohibition of the usury laws. 

It is held by some authorities that an agreement 
by the debtor to pay something in addition to legal 
interest in consideration of the creditors dismissing 
suit brought, dela>ing execution on judgment, or 
giving up any other legal advantage, and giving 
further time for the payment of the debt is not 


usurious. 97 By the weight of authority, however, 
such a transaction is regarded as merely a forbear¬ 
ance to collect a debt that is due, and therefore 
within the prohibition of the usury laws. 98 

§ 24. Necessity that Principal be Absolutely 
Repayable 

In order to constitute usury. It is essential that the 
principal sum lent be payable absolutely and at all events. 

Since the usury statutes are intended to prohibit 
extortionate certain gams from the lending of 
money, as discussed supra § 5, it is essential, in or¬ 
der to constitute usury, that the principal sum lent 
be payable absolutely and at all events; 99 and, ac¬ 
cordingly, the statutes have no application to those 
uncertain transactions in which the person who 
furnishes the money needed incurs risk of losing in 
whole or in part the principal sum lent, 1 or in which 
the amount repayable is contingent on conditions be¬ 
yond the control of the parties. 2 However, a stipu¬ 
lation to repay the principal in money is not neces¬ 
sary to constitute a loan; 3 it is enough that the 
principal is secured 4 and not bona fide put in haz¬ 
ard. 6 While the principal sum must be payable at 
all events, the statute against usury may not be 
escaped by making the payment subject to an im¬ 
probable contingency. 6 

§ 25. - Principal Put in Hazard in Gen¬ 

eral 

Where the principal sum lent or any part thereof is 
put in hazard, the lender may lawfully require for the 


permit an agreement to pay interest 
upon & direct loan and upon any oth¬ 
er money due which creditor forbears 
from collecting when due, and such 
word applies to interest due and un¬ 
paid on a loan —Greer v. Greer, Ariz , 
108 P 2d 398. 56 Ariz. 394 
91. Iowa—Jones v. Berryhill, 25 
Iowa 289 

66 C.J p 193 note 52. 

99. Mass—Portland Bank v. Storer, 
7 Mass. 433 

93. N.H.—Briggs v. Sholes, 15 NH 
52. 

94. Mass —Kimball v Proprietors 
Boston Athenaeum, 3 Gray 225 

66 C J. p 193 note 55 

95. L«a—Robinson Lumber Co v. 
Tracka & Boudreau, 137 So. 853, 
173 La 461. 

66 C J. p 193 note 56 
90. Ga.—Irvin v. Mathews, 75 Ga 
739. 

66 C J. p 194 note 60. 

97. Ky.—Alexander v. Harrodsburg 
First Nat. Bank, 71 S.W. 883, 114 
Ky. 683, 24 Ky.L. I486. 

66 C.J. p 193 note 57. 


90. Wash —Knight v American In¬ 
vestment & Improvement Co, 132 
P 219. 73 Wash 380. 

66 C J. p 193 note 58. 

99. US—Sachs v. Ginsberg, C.CA. 
Tex. 87 F 2d 28 

Cal —Moore v. Dealy, 254 P.2d 888, 
117 Cal App 2d 89. 

NH—Brown v. Cole, 17 A 2d 536, 91 
NH 228 

N.Y — Corpus Juris quoted In O'Far¬ 
rell v Martin, 292 NYS. 581, 584, 
161 Misc 353 

Pa—Turner v. McDermott Contract¬ 
ing Corp, 53 Pa.Dist. & Co 27, 8 
Fay L J 117. 

Tex— Corpus Juris cited In Korth v. 
Tumlmson, Civ.App., 73 S.W 2d 
1048, 1049 

66 C J. p 194 note 62. 

Promise to repay money advanced 
Implied 

Ariz—Seargeant v. Smith, 163 P.2d 
680, 63 Ana. 466. 

Time for payment 

An agreement may be usurious, 
although no time for payment is 
therein fixed.—Calimpco, Inc. v. War- | 
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den. 224 P 2d 421, 100 Cal App.2d 
429 

1. US —Josevig-Kennecott Copper 
Co v. James F. Howarth Co., G.C. 
A Wash. 261 F. 567. 

66 C.J. p 194 note 63. 

2. Wash —Embola v. Tuppela, 220 P. 
789, 127 Wash 285. 

66 C J p 194 note 64. 

3. Ariz — Corpus Juris quoted In 

Seargeant v. Smith, 163 P.2d 680, 
681. 63 Ariz 466. 

66 C J p 194 note 65. 

4. Ariz— Corpus Juris quoted In 
Seargeant v Smith, 163 P.2d 680, 
681. 63 Ariz. 466. 

66 C.J. p 194 note 66. 

5. Ariz— Corpus Juste quoted In 

Seargeant v. Smith, 163 P.2d 680, 
681, 63 Ariz. 466. 

Md.—Tyson v. Rickard, 3 Harr. fc J. 
109, 5 Am.D. 424. 

NH—Brown v. Cole, 17 A.2d 536, 91 
N.H. 228. 

6. Miss.—Fry v. Layton, 2 So.2d 561, 
134 A.L.R. 1330. 
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risk Incurred at large a cum at may be agreed on In 
good faith. 

When, for any cause whatever, the principal sum 
lent or any part thereof is put in hazard, the lender 
may lawfully require for the risk incurred as large 
a sum as may be agreed on in good faith. 7 A mere 
colorable hazard, however, will not prevent exces¬ 
sive interest charges from being usurious. 8 Thus 
the possibility that bonds purchased at a heavy dis¬ 
count with depreciated currency may be at maturity 
in currency still more depreciated, 9 the fact that the 
thing lent may possibly depreciate in value before 


the time of repayment, 1 * or the risk of loss through 
the borrower's insolvency or death 11 will not justify 
the taking of more than the legal rate of interest. 

Security only put in hazard. When the loan is 
absolutely repayable and only the security for its 
repayment is at hazard, an interest charge in ex¬ 
cess of legal rates is usunous 12 

Post obit contracts. Agreements by the obligor, 
on receipt of a sum of money, to pay a larger sum, 
exceeding the legal rate of interest, on the death of 
I the person from whom he has some expectation, if 


7. N.Y —O'Farrell v. Martin, 292 N 
YS. 581, 161 Misc. 353. 

Pa.—Turner v. McDermott Contract¬ 
ing Corp, 53 Pa.Dist & Co 27, 8 
FayLJ 117—Smith v. Orr, 33 Pa 
Diet. A Co 689 

S.C.— Corpus Juris quoted 1st Virginia 
Hotel Co v Dusenberry, 63 S.E.2d 
483, 489, 218 S.C 524. 

66 C.J. p 194 note 69. 

Substantial hazard 

Where sole remainderman under 
testamentary trust made several as¬ 
signments to corporation which in 
turn assigned to individuals, and 
amounts assigned were payable by 
estate and then only in event remain¬ 
derman survived life tenant, value, if 
any, of assignments was subject to 
substantial hazard at time of the 
transaction, and the usury statutes 
were inapplicable.—In re Smith's 
Will, 116 N.Y.S.2d 67, 280 App Div. 
947, motion to resettle denied 118 N 
YS.2d 766, 281 App Div. 767, reargu¬ 
ment denied 119 N.Y.S.2d 231, 281 
App Div. 846, affirmed 113 N.E.2d 154, 
306 N.Y. 764. 

Contract held not usurious 
Where the whole sum advanced is 
put in hazard, the amount to be paid 
may be considered a price set for the 
surrender of an investment rather 
than a usurious loan.—Ambrose v. 
Alioto, 150 P.2d 602, 65 Cal.App.2d 
362. 

Zftwa fids conting ency 

(1) If the payment of principal of 
a debt depends on a bona fide contin¬ 
gency, there can be no usury in the 
transaction—Equity Service Corp v. 
A gull, 293 N.Y.S. 872, 250 App.Div. 
96—O'Farrell v. Martin. 292 NYS 
581, 161 Misc 353—In re Biechtoldt’s 
Estate, 289 N.Y.S. 838, 159 Misc. 725 
—Stuback v. Sussman, 8 N.Y.S.2d 141, 
affirmed 10 N Y S 2d 240. 256 App.Div. 
903, appeal denied 11 N.Y.S.2d 224, 
256 App.Div. 966, affirmed 23 N.E.2d 
544, 281 N.Y. 719. 

(2) Contingency, even though 
within literal words of contract, by 
which lender may get more than law¬ 
ful rate of interest, does not neces¬ 
sarily make contract usurious when 
contingency is evidenced only by iso¬ 
lated provision of general contract.— 


WAlker v Temple Trust Co. 80 SW 
2d 935, 124 Tex 574 followed in Ater 
v Continental Life Ins Co. Civ.App., 
81 S W 2d 1118. HuiT v. Glenn. 81 S 
W 2d 1118, Hufstedler v. Missouri 
Valley College, 81 S W 2d 1118, Sum¬ 
ner v. Board of Pensions of Presby¬ 
terian Church of U S. 81 S W 2d 
1119. Walker v. Temple Trust Co, 81 
S W 2d 1119, Walker v Glenn, 82 S. 
W 2d 768, two cases, Davis v. Atlas 
Life Ins Co., 82 S.W 2d 1113, Davis 
v. Glenn. 82 S.W 2d 1113. Goodgoin 
v Citizen’s Sav Bank & Trust Co. 82 
S W.2d 1114. Green v. Glenn. 82 S. 
W 2d 1114. Huffstedler v. Board of 
Pensions of Presbyterian Church in 
U. S A. 82 SW.2d 1115, two cases. 
Hufstedler v. General American Life 
Ins Co. 82 SW.2d 1115, and Lub¬ 
bock Nat Co v. Glenn, 82 S.W 2d 
1116, first case, error refused, 82 S 
W.2d 1116, second case. 

(3) In determining whether contin¬ 
gencies in a loan agreement prevent 
the agreement from being usurious, 
the court will look to probabilities 
and not to possibilities—Van Dyke v. 
Commonwealth, 17 S E 2d 366, 178 Va. 
418. 

Particular agreements held hazard 

Loan agreement under which two 
hundred dollars was lent on security 
of automobile, two hundred sixty 
dollars was to be repaid, and loan 
could be satisfied by surrendering 
automobile, although damaged or de¬ 
stroyed by fire, accident, or other 
causes enumerated, was not an "in¬ 
surance contract" but a "contract for 
loan of money," as regards question 
of usury.—Equity Service Corp. v. 
Agull, 293 N.Y.S. 872, 260 App Div. 
96. 

Sold void under hanking law 

Where borrower was charged, un¬ 
der a hazard agreement secured by 
borrower's automobile, a sum in ex¬ 
cess of legal interest, and risk of 
loss of automobile was on lender, in¬ 
terest charged rendered the contract 
void and unenforceable under the 
banking law.—Stuback v. Sussman, 8 
NY.S.2d 141, affirmed 10 N.Y.S.2d 
240, 256 App.Div. 903, appeal denied 
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11 NYS 2d 224, 256 App Div. 966. 
affirmed 23 N.E.2d 544. 281 N Y. 719 

8. N.Y —Equity Service Corp. ▼. 
Agull. 293 N.Y S. 872, 250 App Div 
96—Vee Bee Service Co v House¬ 
hold Finance Corp, 51 N Y.S 2d 590. 
affirmed 55 N.Y.S.2d 570. 269 App 
Div 772—Stuback v Sussman. 8 
NYS 2d 141, affirmed 10 N Y S 2d 
240. 256 App Div. 903. appeal de¬ 
nied 11 N.Y S 2d 224. 256 App Div 
966, affirmed 23 N E 2d 544, 281 N. 
Y 719. 

S.C — Corpus Juris quoted in Virginia 
Hotel Co v. Dusenberry, 63 S E 2d 
483. 489, 218 SC 624 
Va—Van Dyke v Commonwealth. 17 
S.E 2d 366. 178 Va. 418. 

66 C J. p 195 note 70. 

Unsubstantial risk 

A contract whereby a lender loaned 
a sum of money for one year at a cer¬ 
tain charge, and agreed to assume 
risk of loss of automobile which se¬ 
cured the loan, and under certain con¬ 
ditions to accept automobile in pay¬ 
ment, was a mere device to evade the 
usury statute and was void, since 
the risk assumed was so unsubstan¬ 
tial as to bear no reasonable relation 
to the amount charged—Stuback v 
Sussman, 8 N Y S 2d 141, affirmed 10 
N.Y.S 2d 240. 256 App Div. 903, ap¬ 
peal denied 11 NY.S.2d 224. 256 App 
Div 966. affirmed 23 N E.2d 644, 281 
N.W. 719. 

9. SC —Corpus Juris quoted In Vir¬ 
ginia Hotel Co v. Dusenberry, 63 
S E 2d 483, 489, 218 S.C. 524. 

Va.—Lynchburg v. Norvell, 20 Gratt. 
601, 61 Va. 601. 

10. Conn.—Fitch ▼. Hamlin, 1 Root 

110 . 

S.C.— Corpus Juris quoted in Virginia 
Hotel Co. v Dusenberry, 63 S.E.2d 
483, 489, 218 S C. 524. 

11. SC— Corpus Juris quoted in 

Virginia Hotel Co. v Dusenberry. 
63 S E 2d 483, 489, 218 S.C 624. 

66 C.J. p 195 note 73. 

12. N.Y.—Rowe v. Gunson, 25 How. 
Pr 360. 

66 C.J. p 195 note 81. 
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the obligor be then living, have been held not 
usurious . 18 

§ 26. -Partnership and Joint Adventure 

Agreements 

Any rate of interest that may be agreed on for ad¬ 
vances made to a partnership or Joint adventure by one 
of its members is legal. 

Since advances made to a partnership or joint 
adventure by one of its members are subject to the 
hazards of the business or undertaking, any rate of 
interest that may be agreed on for such advances 
is legal ; 14 but if the other partners or joint ad¬ 
venturers bind themselves absolutely to repay such 
advances, thus exempting the lending partner from 
risk of loss, only legal rates may be charged . 15 So 
the mere form of a partnership agreement whereby 
the person supplying the money has its repayment 
secured with a certain profit of more than the legal 

2. Receipt of, or Contract for, Somethin 

§ 28. In General 

a. General rule 

b. Necessity and sufficiency of contract 

c. Necessity of actual payment or receipt 

of unlawful interest 

a. General Rule 

The test of the existence of usury in a contract is 
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interest will not preserve such a contract from the 
consequences of usury , 16 and the mere fact that a 
loan has grown out of the dealings of a partnership 
does not prevent a loan at excessive rate between 
the former partners from being usurious . 17 

§ 27. -Contracts for Annuities 

A purchase of an annuity, in good faith, amounting to 
more than the legal annual interest on tho purchase 
price, is not of itself usurious. 

An annuity may be purchased, like any other 
property, at such price as the parties may agree on, 
and if the purchase is made in good faith, the fact 
that the annuity amounts to more than the legal an¬ 
nual interest on the purchase price does not of itself 
conclusively show the presence of usury ; 18 but if it 
is only a cover for the advancement of money by 
way of loan it will not exempt the lender from the 
penalty of the statute relating to usury . 18 

in Excess of Lawful Rate of Interest 

whether It is Intended that the contract shall, and it 
will, if performed, result in producing to the creditor 
a rate of return greater than that allowed by law. 

The test of the existence of usury in a contract 
is whether it is intended that the contract shall, and 
it will, if performed, result in producing to the 
creditor a rate of return greater than that allowed 
by law , 20 or, in other words, whether the total 


13. NY—Crawford v. Russell, 62 
Barb. 92. 

14. Cal —Moore v. Dealy, 254 T 2d 
888, 117 Cal.App 2d 89—Fitzgerald 
v Provines, 227 P 2d 860. 102 Cal 
App 2d 629—Batchelor v Mandigo, 
213 P.2d 762, 95 Cal App 2d 816— 
Martter v. Byers. 171 P 2d 101, 75 
Cal App.2d 375—Ambrose v Alioto, 
150 P 2d 602, 66 Cal App 2d 362. 

NH — Brown v. Cole, 17 A 2d 536. 
91 K H. 228 

Tex—Corpus Juris dttd la Korth v. 
Tumlinson, Civ.App, 73 S W 2d 

1048, 1050. 

66 C J p 196 note 74. 

15. Tex —Campbell v. Oskey, Civ 
App.. 239 S.W. 332. 

66 C.J. p 196 note 75. 

18. Cal—Martin v. Ajax Construc¬ 
tion Co.. 269 P.2d 132, 124 Cal.App. 
2d 425. 

66 C J p 195 note 76. 

17. Pa—Evans v. Negley, 13 Serg. 
& R 218. 

S.C—Coleman v. Garlington. 21 S.C. 
Lu 238. 

18. Wis —Hlrsch v. Smith. 63 NW. 
2d 769, 262 Wis. 76. 

66 C.J. p 196 note 88. 


19. U S.—Scott v. Lloyd, Dist Col, 9 
Pet 418, 9 LEd 178. 

66 C J. p 195 note 84. 

20. US —Anderson v. Hershey, CC 
AKy, 127 F.2d 884 

Ala—Crew v. Peoples Trust & Sav 
Bank. 195 So 900. 239 Ala. 615. 

Ark —Commercial Credit Plan v 
Chandler, 239 S.\V.2d 1009, 218 Ark 
966 

Del —State v. Bankers Finance Corp , 
26 A 2d 220. 2 Terry 566 

Ky—Lmdon v Morgan County Nat 
Bank, 122 SW.2d 126, 275 Ky. 556 

Minn—Midland Loan Finance Co v 
Lorentr, 296 N.W. 911, 209 Minn 
278. 

Tex —Stinson v. King, Civ App , 83 
S W 2d 398, error dismissed—-Na¬ 
tional Bond & Mortgage Corpora¬ 
tion v. Mahanay, Civ App, 70 S W 
2d 236, modified on other grounds 
80 S W.2d 947, 124 Tex 544—Tem¬ 
ple Trust Co. v. Stobaugh, Civ App., 
59 SAV 2d 916, error dismissed. 

Vt —Strong Hardware Co v. Gonyow, 
168 A 547, 105 Vt 415. 

Va.—Chakales v Dj&ovanides, 170 S.E 
848, 161 Va 48. 

Wash—Mirgon v. Sherk. 84 P.2d 362. 
196 Wash. 690. 

66 C J. p 196 note 86. 
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Kou and purchase of investment cer¬ 
tificate 

(1) Loan transaction whereby mak¬ 
er of note received four per cent in¬ 
stallment investment certificate 
which with other collateral was giv¬ 
en as security, attorney's fees and 
costs were collectible in case action 
was necessary to enforce obligation, 
and separate collateral obligation in 
amount of note payable in one year 
and from which ten per cent interest 
in advance was deducted was given, 
was not usurious—Hickingbotham v. 
Industrial Finance Corp, 91 S.W.2d 
1023, 192 Ark 429. 

(2) Transaction In which money 
was lent through savings society, 
note reciting that it was for pur¬ 
chase money of investment certificate 
was held not usurious, and the con¬ 
tract for the loan and the one for 
the purchase of the investment cer¬ 
tificate were held separate and dis¬ 
tinct.—Simpson v. Smith Sav. Soc.. 
12 S W.2d 890. 178 Ark. 92L 

(3) Where borrower gave his note 
for amount of loan plus interest pay¬ 
able one year from date, and was then 
required to purchase investment cer¬ 
tificate in amount of his note and to 
pay for such certificate in twelve 
monthly installments* sale of invest- 
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amount payable by the debtor tinder the contract 
exceeds the amount of the principal received plus 
interest thereon at the maximum legal rate for the 
term of the loan or forbearance . 21 No loan is 
usurious unless the lender contracts to have again 
his loan, and in addition thereto some profit or 


return in excess of the lawful rate of interest there¬ 
on . 22 So if, in fact, no usurious interest has been 
exacted, a corrupt and usurious intent on the part 
of the lender is immaterial ; 23 and if a contract is 
really innocent, an appearance of usury will not ren¬ 
der it illegal , 24 nor will a belief on the part of the 


ment certificate was a part of loan 
transaction designed to permit col¬ 
lection of monthly installments on 
loan without changing appearance 
that entire loan was for full year, and 
loan was usurious, but, in view of 
prior contrary decisions, decree in 
favor of lender was affirmed with ca¬ 
veat that in any transaction entered 
into after the date of the opinion the 
court would consider such a course of 
dealings to be one transaction, and 
test it by the constitutional mandate 
against usury—O'Brien v. Atlas Fi¬ 
nance Go., Ark., 264 S.W 2d 839 
21. TJ S —Bran iff Inv Co v. Norton, 
CCA Tex, 80 F 2d 598. certiorari 
denied Norton v. Braniff Inv Co. 
56 SCt. 747, 298 US 663, 80 Li Ed 
1387. 

Ark.—Singley v Norman, 150 S W 2d 
947, 202 Ark 532 

Cal.—Otis v. I. Eisner Co, 46 P.2d 
235, 7 Cal App.2d 496. 

Mont.—Bowden v. Gabel, 76 P.2d 334, 
105 Mont 477 

Pa.—Smith v. Orr, 33 PaDist & Co 
689. 

Tex.—Ustick v. Jones, 112 S W 2d 703, 
130 Tex. 620—Denton v. Ware. Civ 
App.. 228 S W.2d 867—Autocredit of 
Fort Worth v. Pritchett, Civ App, 
223 S.W.2d 951, error dismissed— 
Commerce Farm Credit Co v 
Ramp, Civ App. 116 SW2d 1144, 
affirmed Commerce Trust Co v 
Ramp. 138 SW2d 531. 135 Tex 84 
—Boyett v. Rutland Sav Bank, 
Civ App, 116 S W.2d 857, error dis¬ 
missed—Dodson v Peck, Civ App , j 
76 S.W.2d 461, error dismissed— 
Temple Trust Co. v Stobaugh, Civ 
App., 59 S.W.2d 916, error dis¬ 
missed. 

W.Va—Hall v. Mortgage Sec Corp 
of America. 192 S E. 145, 393, 119 
WVa 140, 111 ALR. 118. 

66 C J p 196 note 87 
22. US—Indiana Nat. Bank of In¬ 
dianapolis v. Goss, CAI11, 208 F. 
2d 619—Jenkins v Dugger, C.C A. 
Tenn, 96 F2d 727, 119 A.L R 1484, 
certiorari denied Dugger v. Jen¬ 
kins, 59 S Ct 84, 305 U S 632, 83 L. 
Ed. 398—Barringer v. Jefferson 
Standard Life Ins. Go, DCSC., 9 
F.Supp. 493 

Ala.—Columbian Mut Life Ins Co v 
Vasser, 160 So. 696, 230 Ala 284. 
Ark—Cole v. Citizens Bank of Potts- 
ville, 196 SW.2d 589, 210 Ark 463 
—Lyttle v Mathews Inv. Co, 103 
S.W.2d 47, 193 Ark. 849 
Cal.—Lewis v. Pacific States Savings 
A Loan Co., 37 P.2d 439, 1 Cal.2d 
691—Moore ?. Dealy, 254 P.2d 888, 


117 Cal App 2d 89—Calimpco, Inc v. 
Warden, 224 P 2d 421, 100 Cal App 
2d 429—Brown v Cardoza, 153 P 2d 
767, 67 Cal App 2d 187 
Ga —Osborne v National Realty Man¬ 
agement Co, 187 S E 56. 182 Ga 
892—Cornwell v. Atlanta Trust Co , 
170 SE 194. 177 Ga 303—Lyle v 
Mandeville Mills, 22 S E 2d 186, 68 
Ga App 88 

Minn.—Linne v. Ronkainen, 37 N.W. 

2d 237, 228 Minn 316 
Neb—Loucks v. Smith, 48 NW2d 
722, 154 Neb. 597. 

NY—Schneider v Laner, 8 N.Y S 
2d 54. 255 App Div. 408. 

N.C —Pinnix v Maryland Cas Co, 
200 SE 874, 214 N C. 760, 121 A. 
LR 871. 

Okl —Selected Investments Corp v 
Spencer-Sedbrook, 166 P 2d 764, 196 
Okl 565 

Pa—Smith v. Orr, 33 PaDist & Co 
689 

R I —O’Connell v Phillips, 163 A. 231. 
54 HI 40 

Tex—Nevels v. Harris, 102 S W 2d 
1046. 129 Tex 190. 109 ALR 1464 
—Associates Inv Co v Baker, Civ 
App , 221 S W 2d 363, error dismiss¬ 
ed—Goode v Davis, Civ App, 135 
S W 2d 285, error dismissed, judg¬ 
ment correct—Jones v. Guilford 
Mortgage Co., Civ App, 120 S W 2d 
1081—Rogers v Public Service Em¬ 
ployees Credit Union. Civ App , 112 
SW2d 258, error dismissed—Greer 
v Franklin Life Ins. Co , Civ App, 
109 S W 2d 305, error dismissed— 
Federal Mortg Co v. Davis, Civ 
App, 100 S W 2d 717, affirmed Da¬ 
vis v Federal Mortg Co, 111 SW. 
2d 1066, 131 Tex 46—Sales v. Mer¬ 
cantile Nat. Bank at Dallas, Civ. 
App , 89 S W 2d 247, error dismissed 
—Standard Savings & Loan Ass'n 
v Davis, Civ App . 85 S W 2d 333, 
error refused—Boles v Missouri 
State Life Ins Co, Civ App, 81 S 
W.2d 141, error refused—Burnette 
v Realty Trust Co, Civ App., 74 
S W 2d 536, error refused. 

66 C.J. p 196 note 89. 

Parity of currency 

The alleged fact that the secretary 
of the United States treasury failed 
in his duty to maintain the parity 
of currency with standard fixed there¬ 
for by act of congress and the presi¬ 
dent would not render usurious the 
transaction whereby private individ¬ 
uals had lent money.—Nye v. Schwab, 
16 N.E 2d 783, 58 Ohio App 422. 

Bale for unpaid Installments 
Where three thousand two hundred 
dollar note bore interest at six per 
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cent annually, and provided for pay¬ 
ment of principal and Interest in thir¬ 
ty-three annual payments of one hun¬ 
dred twelve dollars, there was no 
usurious interest Involved in sale for 
unpaid installments, and the fact 
that provision in trust deed authoriz¬ 
ing sale of land for unpaid install¬ 
ments subject to lien for remainder 
of indebtedness evidenced by notes 
tended to restrict probable purchas¬ 
ers, and thereby cause loss to maker 
of note, did not make contract usuri¬ 
ous—Spiller v Bell, Tex Civ App, 65 
S W 2d 634, error dismissed 
Necessity of paying Interest in year 
when money used 
Inhibition of usury law is against 
receiving as compensation for use of 
money for period of one year sum ex¬ 
ceeding ten per cent per annum, but 
does not require that to be free of 
usury ten per cent shall be paid in 
year in which money is used by bor¬ 
rower—Southern States Mortgage Co. 
v. Lykes, Tex.Civ.App, 85 S W 2d 780, 
error refused. 

23. US—Low v Sutherlin. Barry & 
Co. CCA Cal, 35 F 2d 443 

66 C J. p 197 note 90 

24. Tex—Wallace v D H Scott St 

Son. 127 S W 2d 447, 133 Tex 293- 
Mortgage Bond Co of New York 
v. Moore, Civ App, 96 S W 2d 91. 
error refused—Cowan v Wilson. 
Civ App , 85 S W 2d 823—Temple 

Trust Co. v. Lykes, Civ App. 85 S 
W 2d 818—Walker v. Temple Trust 
Co . Civ App, 60 S W 2d 826, affirm¬ 
ed 80 S W 2d 935, 124 Tex 675, fol¬ 
lowed m A ter v Continental Life 
Ins Co, Civ App, 81 SW2d 1118, 
Huff v Glenn, 81 S W 2d 1118, Huf- 
stedler v Missouri Valley College. 

81 SW2d Ills, Sumner v Board 
of Pensions of Presb> terian Church 
of U S. 81 S W 2d 1119, Walker 
v Temple Trust Co , 81 S W 2d 1119, 
Walker v Glenn. 82 SW.2d 768, 
two cases, I>a\is v. Atlas Life Ins. 
Co, 82 SAV 2d 1113, Davis v. Glenn, 

82 S W 2d 1113, Goodgoin v Citi¬ 
zen’s Sav Bank & Trust Co, 82 
S AV 2d 1114. Green v Glenn, 82 S 
AV 2d 1114, Huffstedler v Board of 
Pensions of Presb\ terian Church in 
U. S A, 82 SAV 2d 1115, two cases. 
Hufstedler v. General American 
Life Ins. Co, 82 SAV 2d 1116, and 
Lubbock Nat. Co v. Glenn, 82 S. 
W.2d 1116, first case, error refused 
82 S W 2d 1116, second case. 

66 C J p 197 note 91. 

Excessive purchase price 
Where mortgagor, in order to se- 
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borrower that he is paying usury . 21 

Generally speaking, however, any transaction, 
whatever its form, whereby the creditor may secure 
any profit or advantage in excess of the rate of 
return permitted by law is usurious , 26 and con¬ 
versely, a transaction which does not have such 
character is not usurious . 27 

In determining whether or not a contract is usu¬ 
rious the entire period must be considered , 28 and in 
general if the return exacted of the debtor docs not 
exceed the lawful rate for the whole period there 
is no usury , 29 but if any particular part of the 
period is in effect treated separately by the parties 
and excessive interest for such part of the period 
is exacted, the contract is usurious , 30 even though 
the interest payable in other parts of the period is 
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such that the average rate for the whole term does 
not exceed the lawful maximum . 81 

It is immaterial, as far as concerns the question 
of usury, whether excessive interest is paid direct¬ 
ly by the debtor or out of the proceeds of a sale of 
his property under legal process to enforce the 
debt . 32 

b. Necessity and Sufficiency of Contract 

Ordinarily, there cannot be usury without a promise 
or contract obligating the debtor to pay interest or a 
return in excess of that permitted by law. 

It has been held that, where a statute provides 
that no person shall accept, or receive, interest at 
a rate greater than that thereby specified, no agree¬ 
ment, express or implied, for the payment of exces¬ 
sive interest is required in order to render the trans¬ 


cure & loan sign* d mortgage and note 
which included, m addition to amount 
of loan, price of a lot which mort¬ 
gagor was to buv. mortgagor inspect¬ 
ed lot before completing transaction 
and price of lot was twice its value 
mortgagor was not entitled to cancel¬ 
lation of mortgage and note on 
ground of usurj. notwithstanding 
he had made a had bargain —Mort¬ 
gage I T nion of Pennsylvania v Wil¬ 
son. 117 S W 2d 177, 273 Ky. 544 

25. Ark —Sumpter v Hot Springs 
Savings. Trust & Guaranty Co. 189 
S W. 854. 1J0 Ark 155 

26. Ark —Lyttle v Mathews Inv 
Co. 103 S W 2d 47, 193 Ark 849 

Ga —Graham v Lynch, 57 S E 2d 86 
206 Ga 301—Jackson v. Commercial 
Credit Corp, 83 SE2d 76, 90 Ga 
App 352 

Hawaii—Helbush v Mitchell, 34 Ha¬ 
waii 639 

Miss—Dickey v Bank of Clarksdale, 
184 So 314. 183 Miss 748 
NY—London v Toney, 189 NE 485. 
263 NY 439. 91 A L R 1100—In re 
Grottola's Estate. 124 N.Y S 2d 85 
<—Vee Bee Service Co v House¬ 
hold Finance Corp , 61 N Y S 2d 

590, affirmed 55 N Y S 2d 570, 269 
App Div 772 

Okl.—Tulsa Thrift Co v. Lewis, 56 
P.2d 824, 176 Okl 452 
Tex.—Brem v. Cook, 216 S W 2d 179, 
147 Tex. 374—Commerce Trust Co. 
v. Ramp, 138 S W 2d 531. 135 Tex 
84—Nevels v. Harris, 102 S W 2d 
1046, 129 Tex 190, 109 ALR 1464 
—Standard Supply & Hardware Co 
r. Christian-Carpenter Drilling Co, 
Civ.App. 183 SW2d 657, error re¬ 
fused—Early v. Burns, Civ App, 
142 S.W 2d 260, error refused— 
Glenn v. McDonald, Civ.App, 127 S 
W.2d 514—Greer v Franklin Life 
Ins. Co., Civ App., 109 SW.2d 305, 
error dismissed—Temple Trust Co 
v. Sewell, Civ.App. 108 S.W 2d 279, 
affirmed 126 &W.2d 943, 133 Tex., 


417—Deming Inv Co v Stigall. 
Civ App , 94 S W 2d 815. error re¬ 
fused—Life Ins Co of Virginia v 
Wall. Civ App. 94 S W 2d 541. error 
dismissed—Hamilton v Bill, Civ 
App, 90 S W 2d 929, error refused 
66 C J p 197 note 93 
Amount of excess immaterial 

Usury m service charges of one dol¬ 
lar and of fifty cents on small notes 
given in loan transactions could not 
be disregarded by court under maxim 
de minimis non curat lex, since legal 
wrong can be no less a wrong merely 
because its effect is diffused among 
several, instead of falling on one 
alone —Dickey v. Bank of Clarksdale, 
184 So 314, 183 Miss 748 

27. Neb —National Bank of North 
Bend v Thompson, 133 N.W. 199, 
90 Neb 223 

66 C J p 198 note 95. 

28. Cal.—French v. Mortgage Guar¬ 
antee Co, 104 P 2d 655, 16 Cal.2d 
26, 130 ALR 67—Kraemer v. Cow¬ 
ard. 38 P 2d 468. 2 Cal.App 2d 606 
—Bush v. Sikking, 21 P.2d 1013, 
131 Cal App 703 

Ga —Osborne v. National Realty Man¬ 
agement Co., 187 SE. 56, 182 Ga. 
892. 

Idaho—Eagle Rock Corp. v. Idamont 
Hotel Co, 85 P.2d 242, 59 Idaho 413. 
Okl —Mortgage Bond Co. v. Stephens. 
72 P 2d 831, 181 Okl 182—Pickering 
v. Taylor. 67 P.2d 949. 180 OkL 96 
—Adkins v. Investors Syndicate, 53 
P 2d 540, 175 Okl 557—Tobin v. 
Holmboe, 45 P.2d 716, 172 Okl. 546 
66 C.J p 198 note 96. 

29. Ala—Lessley v. Beaird, 168 So. 
143 ( 232 Ala. 432. 

Idaho—Eagle Rock Corp. v. Idamont 
Hotel Co, 85 P 2d 242, 69 Idaho 413 
Tex—Federal Mortg Co. v. Hawkins, 
111 S.W.2d 1062, 131 Tex. 56—Rest 
Haven Cemetery v. Swilley, Civ. 
App., 127 S.W.2d 996, error dismiss¬ 
ed, judgment correct—Allen v. Guil¬ 
ford Mortg. Co., Civ.App., 118 S.W. 
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I 2d 453—Boyett v Rutland Sav. 
Bank. Civ App, 116 SW2d 857, er¬ 
ror dismissed—Federal Mortg. Co. 
v Davis, 100 SW2d 717, affirmed 
Davis v Federal Mortg Co. Ill S. 
W 2d 1066, 131 Tex. 46—Southern 
States Mortgage Co. v. Lykes. Civ. 
App, 85 S.W 2d 780, error refused. 
66 C J p 198 note 97. 

Prorating of bonus 

Where note and mortgage are exe¬ 
cuted payable over period of years 
to secure loan for amount less than 
principal expressed In note and mort¬ 
gage, and note and mortgage are al¬ 
lowed to run for full period named 
therein, bonus or deduction reserved 
by lender will be prorated over full 
term of loan to determine whether 
contract is usurious, but if lender 
takes advantage of acceleration 
clause, bonus will be prorated only 
over period of time for which lender 
has elected to allow obligation to run. 
—Smith v. Midcoast Inv. Co., 173 So. 
348. 127 Fla. 455. 

Monthly payments of principal and 
interest must be applied first to inter¬ 
est due at time of payment and then 
to principal in determining whether 
contract is usurious.—Otis v. 1. Eis¬ 
ner Co, 46 P.2d 235, 7 Cal App.2d 496. 

30. Tex—Leach v. Reserve Realty 
Co., Civ App., 70 S.W.2d 273, error 
refused. 

65 C J p 198 note 98. 

31. Tex.—Shropshire v. Co mm erce 
Farm Credit Co, Com.App., 280 S. 
W. 181, superseded 30 S.W.2d 282. 
120 Tex. 400 f 84 A L.R. 1269. rehear¬ 
ing overruled 39 S W 2d 11. 120 Tex. 
400, 84 A.L.R. 1269, certiorari de¬ 
nied 62 S Ct. 130, 284 U.S. 675, 76 L. 
Ed. 571. 

66 C.J. p 198 note 99. 

38. OkL—Munn v. Mid-Continent 
Motor Securities Co., 228 P. 150. 
100 Okl. 105—Bean v. Rumrill. 173 
P. 456* 69 OUL 300. 
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action usurious, if interest is received or accepted 
by the creditor at a prohibited rate. 33 It is, how¬ 
ever, the generally established rule that there can¬ 
not be usury without a promise or contract obligat¬ 
ing the debtor to pay interest or a return in excess 
of that permitted by law, 34 and where interest at 
an unlawful rate has not been stipulated for, the 
mere fact that the creditor either intentionally or 
by mistake demands excessive interest, 35 or that he 
actually takes or receives more than lawful inter¬ 
est, 36 does not render the contract usurious, al¬ 
though it may subject the creditor to a penalty, as 
discussed infra § 146. 

In the absence of a statute to the contrary, the 
form of the contract is not material, it being suffi¬ 
cient if the minds of the parties meet in a common 
intention that an illegal return shall be paid for the 
loan or forbearance, 37 whether that is accomplished 
by a contract for a future payment, or by a present 
taking or reservation of unlawful interest. 38 More¬ 
over, it is not material whether the contract for the 
excessive interest is made at the time of, or sub- 
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sequent to, the principal contract of loan or for¬ 
bearance . 39 

c. Necessity of Actual Payment or Receipt of 
Unlawful Interest 

Although it has been held that in order to constitute 
usury, interest or a return In excess of the rate per¬ 
mitted by law must be paid to, or received by, the cred¬ 
itor, the general rule seems to be that no part of excessive 
interest contracted for or promised need be paid or re¬ 
ceived, in order that usury may be available as a defense 
to the contract or obligation. 

It has occasionally been said that, in order to con¬ 
stitute usury, interest or a return in excess of the 
rate permitted by law must be paid to, or received 
by, the creditor 40 The governing principles would 
seem, however, to be that no part of excessive inter¬ 
est contracted for or promised need be paid or 
received, in order that usury may be available as a 
defense to the contract or obligation, 41 and that the 
fact that the interest actually paid is within the 
lawful rate docs not render the transaction unob¬ 
jectionable, where an excessive rate is contracted 
for, 42 but that where the question involved is the 
imposition of a penalty for taking usury, the lia- 


33. Wash —Jupiter Finance Corpo¬ 
ration v. Hess, 288 P. 226, 167 
Wash. 29. 

66 C J. p 198 note 8. 

34. Ark—Mitchell V. Day, 104 SW 
2d 198, 193 Ark. 942—Mitchell v 
Duncan, 79 S W.2d 997, 190 Ark 598 

Minn.— Corpus Juris Quoted in Linne 
v. Ronkainen. 37 N.W.2d 237, 239. 
228 Minn. 316— Corpus Juris cited 
in Seebold v. Eustermann, 13 N.W. 
2d 739. 743, 216 Minn. 566, 15 A L 
R. 585. 

N.Y —Carrington Bros. v. Gadsby, 260 
N.Y.S. 843, 237 AppDiv. 195. 

SC —Corpus Juris oited in Jones v. 
Godwin, 198 SE 36, 40, 187 S.C. 610. 

Tex—Baldwin v Motor Inv. Co, Civ 
App. 89 S.W.2d 1076. 

Va—Patterson v. Shaver, 182 S.E 
261, 165 Va. 298. 

66 C.J. p 198 note 4. 

35. US —Low v. Sutherlin, Barry & 
Co, C C A Cal., 35 F.2d 443. 

66 C.J. p 199 note 5. 

36. Ala—Lessley v. Beaird, 168 So. 
143, 232 Ala. 432. 

Mo.—Hanson v. Acceptance Finance 
Co., App., 270 S.W.2d 143. 

Okl.—Selected Investments Corp. v 
Spencer-Sedbrook, 166 P.2d 764, 196 
Okl. 665. 

Tex.—Griffith v. Gadberry, Civ App, 
182 S.W.2d 789—Miller v. Gibralter 
Sav A Bldg. Ass'n, Civ.App, 132 
SW.2d 606, error dismissed, judg¬ 
ment correct—Rest Haven Ceme¬ 
tery v. Swllley, Civ.App., 127 S.W. 
2d 996, error dismissed, judgment 
correct. 

66 C.J. p 199 note 6. 


37. Ariz—Seargeant v Smith. 163 P. 
2d 680. 63 Ariz 466 

Minn— Corpus Juris quoted in Linne 
v Ronkainen, 37 NW2d 237, 240, 
228 Minn 316 

Tex—Autocredit of Fort Worth v 
Pritchett, Civ App , 223 S W 2d 951, 
error dismissed—Glenn v McCarty, 
Civ App. 130 S W 2d 295, affirmed 
165 S W 2d 912, 137 Tex 608—Com¬ 
merce Farm Credit Co v Ramp. 
Civ App, 116 S W 2d 1144, affirmed 
Commerce Trust Co v. Ramp, 138 
S W 2d 531, 135 Tex. 84. 

66 C J p 199 note 8 
Contract in writing 
Where an entire contract insofar 
as a loan was concerned and the in¬ 
terest to be charged thereon was in 
writing, if it was usurious it was 
so by virtue of written contract, and 
if usurious interest was recoverable, 
it was recoverable under statute con¬ 
fining penalties for usury to written 
contracts, and not under constitution¬ 
al provision applying to all contracts, 
whether written or oral —Glenn v 
McCarty, Civ App., 130 SW.2d 295, 
affirmed 165 S.W.2d 912, 137 Tex. 608. 

38* Ark.—Briggs v. Steele, 121 S.W. 

754, 91 Ark 458. 

66 C.J. p 199 note 8. 

39. Ill.—Leonard v. Patton, 106 Ill. 
99—Peddicord v. Connard, 85 Ill. 
102 . 

40. Ark—Armstrong v. McCluskey, 
65 S.W.2d 658, 188 Ark. 406. 

Idaho.—Union Central Life Ins. Co. 

v. Rahn, 118 P.2d 717, 63 Idaho 243. 
66 C.J. p 199 note 11. 


41. US—Jenkins v Dugger. CCA 
Tenn, 96 F.2d 727. 119 ALR 1484. 
certiorari denied Dugger v Jenkins 
69 SCt. 84, 305 US 623. 83 LEd 
398. 

Miss—Hat din v Grenada Bank, 180 
So 80 >. 182 Miss 689—Jefferson 
Standard Life Ins Co v Davis, 16J 
So 606, 173 Miss 854 
Tex —Life Ins Co of Virginia V 
Wail. Civ App . 94 S W 2d 541. error 
dismissed 

66 C J p 199 note 12 
Payment* through a third party 

(1) In determining the substance 
of a transaction suspected of usury, 
the courts do not distinguish between 
direct and indirect payments, and any 
payment which if received directly 
would be usurious is equally usuri¬ 
ous even though received via a third 
party -—Vee Bee Serv ice Co. v. House¬ 
hold Finance Corp. 61 N Y S 2d 590, 
affirmed 55 N.Y S 2d 570. 269 App.Div. 
772. 

(2) Where usurious contract was 
in form of purchase of assets of busi¬ 
ness with agreement to resell at in¬ 
creased price, payment of lender from 
proceeds of insurance on the property 
purportedly sold amounted to pay¬ 
ment by borrower, and borrower could 
recover the usurious interest.—Saun¬ 
ders v. Resnick, 16 A.2d 676, 142 Pa 
Super. 457. 

48. D.C.—Holcombe v. O'Sullivan, 
Mun.App., 93 A.2d 96. 

66 C J. p 199 note 18. 
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bility is not complete until the illegal interest is 
actually received. 4 * 

§ 29. Excess Stipulated for in Contract of 
Loan or Forbearance 

a. In general 

b. Principal payable in installments 

c. Acceleration of payment of principal 

d. Amortization of principal and interest 

a. In General 

Where a contract or obligation provides on its face 
for the payment of a rate of interest exceeding the maxi¬ 
mum permitted by law, the transaction is clearly usuri¬ 
ous, however the excessiveness or illegality of the interest 
is attempted to be conoealed or the usury statutes evaded. 

Where a contract or obligation provides on its 
face for the payment of a rate of interest exceeding 
the maximum permitted by law, the transaction is 
clearly usurious, 44 however, the excessiveness or 
illegality of the interest is attempted to be con¬ 
cealed or the usury statutes evaded 45 It is not nec¬ 
essary, however, that the usury appear on the face 
of an agreement or obligation, in order to render 
it usurious, 46 it being sufficient if in fact interest is 


promised or reserved in excess of the lawful rate; 47 
so, where a note bearing the highest lawful rate of 
interest is in addition discounted by the lender, the 
transaction is tainted with usuiy. 48 

b. Principal Payable in Installments 

Where the principal sum of a loan or debt Is made 
payable in installments at specified Intervals within the 
full period of the loan, but interest for the full period 
on the whole principal sum is agreed to be paid, the 
transaction is usurious, whether or not the rate of In¬ 
terest stipulated in the contract exceeds the maximum 
specified by law, if the sum so agreed to be paid or so 
deducted as interest is greater than interest at the law¬ 
ful rate on the principal sum for the period for which it 
is actually lent. 

Where the principal sum of a loan or debt is 
made payable in installments at specified intervals 
within the full period of the loan, but interest for 
the full period on the whole principal sum is agreed 
to be paid, 49 or is taken or withheld by the lender in 
advance, 50 or is included m the face amount of the 
note, 61 the transaction is usurious, whether or not 
the rate of interest stipulated in the contract ex¬ 
ceeds the maximum specified by law, if the sum so 
agreed to be paid or so deducted as interest is 
greater than interest at the lawful rate on the prin- 


43. IT S —McBroom v Scottish 

Mortp & Land Inv. Co of New 
Mexico. NM.14SCt. 852. 153 U.S 
319. 38 LEd 729 

66 C J p 199 note 14 

44. Cal —Layport v Rieder, 94 P 2d 
96. 37 Cal App 2d Supp 742 

Conn —Bochicchio v Petrocelli, 11 A 
2d 336. 126 Conn 336, 127 ALR 
457 

Ga—National Bondholders Corp v 
Kellv, 196 SE 411, 185 Ga 788 

III—Sanner v Smith. 89 Ill 123. 31 
AmR 70 

Minn—Bangs v. Midland Loan & Fi¬ 
nance Co. 274 NW. 184, 200 Minn 
310 

K Y —De Persia v Merchants Mut 
Cas Co, 49 N Y S 2d 324. 268 App 
Div 176. affirmed 61 NE 2d 449. 294 
NY. 708. 

Tex—Higgins v. Mossier Acceptance 
Co. Civ.App, 140 S W 2d 532, error 
dismissed—Temple Trust Co v 
Moore. Civ App. 107 SW2d 736, 
affirmed 126 SW2d 949, 133 Tex 
429—Temple Trust Co v Powers, 
Civ App. 107 S W.3d 734. affirmed 
126 SW.2d 947, 133 Tex 426—Tem¬ 
ple Trust Co v Stobaugh, Civ App , 
69 S.W.2d 916, error dismissed. 

RuumA Interest 

Tex—Temple Trust Co. v Haney, 
Civ.App, 103 S.W 2d 1035. affirmed 
107 S W.2d 368, 133 Tex 414, re¬ 
hearing denied 126 S.W.2d 950, 133 
Tex. 414. 

46. Ala.—Goodg&me v. Dawson, 7 
So.2d 77, 242 Ala. 499—Willis v. 


Buchman, 199 So 886. 30 Ala App. 
33, reversed on other grounds 199 
So 892, 240 Ala 386, 132 ALR 
1179 

Ark—Hartzo v. Wilson, 171 S W.2d 
956, 205 Ark 965. 

Cal —Callmpco, Inc v Warden, 224 
P 2d 421. 100 Cal App.2d 429 

Ga—Newcomb v. Niskey’s Lake, 10 
S E 2d 61, 190 Ga. 565, answers to 
certified Questions conformed to 12 
S E 2d 160. 63 Ga App. 811. 

Ill—Sanner v. Smith, 89 Ill. 123, 31 
Am R 70. 

N Y —Vee Bee Service Co. v House¬ 
hold Finance Corp., 51 N.Y S 2d 
590, affirmed 55 N Y.S.2d 570, 269 
AppDiv. 772. 

Pa—Turner v. McDermott Contract¬ 
ing Corp., 63 P&J>ist. & Co. 27, 8 
Fay L J 117. 

Tex—Autocredit of Fort Worth v. 
Pritchett, Civ App, 223 S.W 2d 951, 
error dismissed—Woodman v Bish¬ 
op. Civ App. 203 S W.2d 977—Kelt- 
ner v Glenn, Civ.App, 130 S W.2d 
452, error dismissed, judgment cor¬ 
rect—Temple Trust Co v. Haney, 
Civ App. 103 S W.2d 1035, affirmed 
107 S W 2d 368. 133 Tex 414, re¬ 
hearing denied 126 S.W.2d 950, 133 
Tex 414—Texas Farm Mortg Co. 
v. Rowley, Civ App., 98 S W.2d 854, 
reversed on other grounds, Travel¬ 
ers Ins. Co. v Rowley, 128 SW.2d 
20, 133 Tex 372—Duvall v Kansas 
City Life Ins. Co. Civ.App., 96 S. 
W 2d 793, modified on other 
grounds and rehearing denied 104 
S.W.2d 10, affirmed Kansas City 
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Life Ins. Co. v. Duvall, 104 S.W.2d 
11. 129 Tex 287—National Bond 
& Mortgage Corporation v Maha- 
nay. Civ App, 70 S W 2d 236, modi¬ 
fied on other grounds 80 S.W.2d 
947, 124 Tex 544—Standard Fi¬ 
nance Corporation v. Moore, Civ. 
App. 69 S W.2d 458, error dis¬ 
missed 

Assignment of wages 

Ga —Fort wood v. Bennett Trading 
Co, 192 SE 217, 184 Ga 617— 
Hanes v Henderson, 199 SE. 69. 
58 Ga.App 475 

46. Okl.—Majestic Loan Co. v. Ed¬ 
mondson, 45 P.2d 504. 172 Okl. 222. 
99 A L R 596—Standard Credit Co. 
v. Lauderb&ugh, 36 P.2d 949, 169 
Okl 266—Williams v. Wood, 36 P. 
2d 948. 168 Okl 647. 

66 C.J p 200 note 17. 

47. Puerto Rico —Horton v. Robert, 
11 Puerto Rico 168. 

418. Minn —Allroggen v. Carter, 212 
NW. 1. 170 Minn. 163. 

66 C.J p 200 note 19. 

49. Cal.—Penxmer v. West American 
Finance Co, 24 P.2d 601, 133 CaL 
App. 578. 

Ohio—Cleveland Collateral Loan Co. 
v. Bell. 17 Ohio N.P..N.S., S85. 

50. Ark—Castleberry v. Well, 219 8. 
W. 739. 142 Ark. 627. 

Conn.—Columbus Industrial Bank v. 
Rosenblatt, 149 A. 209. Ill Conn 
84. 

51- Tex.—Alston ▼. Greene, Civ.App., 
43 S.W 2d 478. 
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cipal sum for the period for which it is actually 
lent Similarly, where interest is calculated at the 
highest lawful rate for the full period of a loan, 
and the aggregate of the principal and the interest 
as so calculated is divided into a senes of notes 
which mature at intervals within the full period, 
the transaction is usurious. 62 It has been held, how¬ 
ever, that a contract or obligation for the pay¬ 
ment of interest at the highest lawful rate on the 
whole sum lent for the entire period of the loan is 
not made usurious by a stipulation for periodic 
payments into a sinking fund for the ultimate dis¬ 
charge of the debt. 53 

e. Acceleration of Payment of Principal 

The rule has been laid down In a number of cases 
that a provision in a contract of loan or forbearance that, 
In case of default in the payment of any interest when 
due, the whole amount of the debt, principal and Interest, 
shall forthwith become due and payable does not render 
the contract usurious. 

While there is some authority to the contrary, 54 
the rule has been laid down in a number of cases 
that a provision in a contract of loan or forbearance 
that, in case of default in the payment of any inter¬ 


est when due, the whole amount of the debt, prin¬ 
cipal and interest, shall forthwith become due and 
payable does not render the contract usurious, 66 
even though the enforcement of the contract ac¬ 
cording to its terms will result in giving the creditor 
more than the lawful rate of interest for the period 
for which the debtor actually has the benefit of the 
loan ; 66 and so, in testing such a contract for usury, 
the date of maturity with respect to which the rate 
of interest is to be calculated is the date fixed in 
good faith for the maturity, and not the date on 
which the maturity is declared for the default. 57 
The authorities differ, however, as to the principle 
on which the rule is founded, and it has been held 
that a contract containing such an acceleration 
clause is not usurious because the contingency, on 
which excessive interest would become payable, is 
one against which the debtor may guard himself 
by prompt payment of interest when due; 68 but 
according to other authorities such an acceleration 
clause is not to be construed as calling for the pay¬ 
ment of interest unearned at the date of the default, 
but only the interest then accrued, and hence there 
is no usury. 69 


52. Conn.—Manchester Realty Co. v. 
Kanehl, 36 A 2d 114. 130 Conn 552 

N.T.—Corpus Juris cited in. Vee Bee 
Service Co. v. Household Finance 
Corp., 51 N.T S 2d 590. 607. affirmed 
56 N.T.S 2d 570, 269 App Div. 772. 
66 C.J. p 205 note 88. 

53. Tex.—Interstate Building & 
Loan Ass'n v. Goforth, 59 S.W. 871, 
94 Tex. 259. 

54. Tex.—Commerce Trust Co. v. 
Best. 80 S.W.2d 942. 124 Tex. 683— 
Dallas Trust & Savings Bank v. 
Brashear, Com.App.. 65 S.W.2d 288 
—Clements v. Williams, Civ.App., 

146 S.W.2d 215, error dismissed, 

147 S.W 2d 769, 136 Tex. 97—Pan- 
Am Life Ins Co. v. Boyd. Civ. 
App. 124 S.W 2d 917, error refused 
—Hewitt v. Citizens Sav. Bank & 
Trust Co. of St. Johnsbury, Vt., 
Civ.App, 119 S.W.2d 1073. error 
dismissed, judgment correct—Ward 
v. Pace, Crvjkpp, 73 S.W.2d 959. 
error refused—Temple Trust Co. v. 
Stob&ugh, Civ App., 59 S.W.2d 916, 
error dismissed 

66 C.J. p 205 note 91. 

6R U.S.—Cole v. Franklin Life Ins. 
Co.. C.C.ATex. f 108 F.2d 130—Arm¬ 
strong v. Alliance Trust Co., C.C.A. 
Miss., 88 F 2d 449—Northwestern 
Nat. Life Ins Co. v. Bain, C.CJL 
Tex., 80 F 2d 886. 

Miss.—-Hanson v. Snyder, 76 So.2d 
738. 

S.C. —Long Realty Co. v. Breedin, 
179 S.E. 47. 176 S.C. 233. 

Utah.—Mathis v. Holland Furnace 
Co.. 166 P.2d 618, 109 Utah 449. 

66 CLJ. p 205 noto 92. 


53. Wash —Cissna Loan Co v. Gaw- 
ley, 151 P 792, 87 Wash 438. LR 
A.1916B 807, Ann.Cas. 1917D 722 

57. Okl.—Corpus Juris quoted la 
Tobin v Holmboe, 45 P 2d 716. 720, 
172 Okl. 546 

66 C.J. p 205 note 94. 

58. SD—Goodale v. Wallace. 103 
N.W. 661, 19 S.D. 405, 117 Am.S.R 
962. 

50. US.—Jenkins v Dugger. C.C.A. 
Tenn., 96 F.2d 727. 119 A.LR. 1484, 
certiorari denied Dugger v. Jenkins, 
59 SCt. 84, 305 U.S. 623, 83 L Ed. 
398—Northwestern Nat. Life Ins. 
Co. v. Bain, CC.A.Tex.. 80 F.2d 886 
—Cade v. Union Central Life Ins. 
Co.. DC.Tex, 6 F.Supp 832. 

Ga—Lyle v. Mandeville Mills, 22 8. 

E 2d 186, 68 Ga.App. 88 
Or.—-Union Central Life Ins. Co. v. 
La Follette, 44 P.2d 165, 150 Or. 
455. 

Tex.—Wallace v. D. H. Scott & Son, 
127 S.W 2d 447, 133 Tex. 293- 
Southland Life Ins Co. v. Egan, 
86 S.W.2d 722, 126 Tex. 160—Reyn¬ 
olds Mortg. Co. v. Thomas, 81 S. 
W.2d 62, 124 Tex. 670—Walker v. 
Temple Trust Co., 80 S.W.2d 935, 
124 Tex. 675, followed in Ater v. 
Continental Life Ins. Co, Civ.App., 
81 S.W. 2d 1118, Huff v. Glenn. 81 S. 
W.2d 1118, Hufstedler v. Missouri 
Valley College, 81 S.W.2d 1118, 
Sumner v. Board of Pensions of 
Presbyterian Church of U. S. v 81 
S.W. 2d 1119, Walker v. Temple 
Trust Co.. 81 S.W.2d 1119, Walker 
v. Glenn, 82 S.W.2d 768, two cases, 
Davis f. Atlas Life Ins. Co* 82 
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RW2d 111*. Davis v. Glenn. 82 S. 
W 2d 1113, Goodgoin v Citizen's 
Sav. Bank & Trust Co. 82 8 W 2d 
1114, Green v Glenn. 82 S W.2d 
1114. Huffstedler v Board of Pen¬ 
sions of Presbyterian Church in U 
S A. 82 SW2d 1116. two cases. 
Hufstedler v. General American 
Life Ins. Co. 82 SW2d 1115. and 
Lubbock Nat. Co v. Glenn. 82 S W 
2d 1116. first case, error refused 
82 S W 2d 1116. second case—Odell 
v. Commerce Farm Credit Co, 80 
S.W.2d 295. 124 Tex. 538—Lincoln 
Nat Life Ins Co v. Anderson. 80 
S W 2d 294. 124 Tex 656, modify¬ 
ing. Civ App, 71 SW.2d 555, and 
motion overruled 81 S W 2d 1112. 
124 Tex. 556—Jordan v Brown, 
Civ App. 149 S W.2d 1045. error re¬ 
fused—Davis v Volunteer State 
Life Ins. Co. Civ.App, 135 S.W.2d 
588. error refused—Cunningham v. 
Paschal 1, Civ App, 135 S W.2d 293, 
error dismissed, judgment correct 
—Glenn v. McCarty, Civ.App., 130 
S.W 2d 295, affirmed 155 S.W2d 
912, 137 Tex. 608—Pan-Am. Life 
Ins. Co. v. Boyd, Civ.App., 124 S. 
W.2d 917, error refused—Continen¬ 
tal Assur. Co. v. Gibner, Civ.App., 
119 S.W.2d 588, error dismissed— 
Emerson v. Franklin Life Ins. Co., 
Civ.App., 107 S.W.2d 1029, error 
dismissed—Scofield v. Travelers 
Ins. Co., Civ.App., 108 S.W.2d 401, 
error dismissed—Texas Farm 
Mortg. Co. v. Rowley, Civ.App., 98 
S.W.2d 854, reversed on other 
grounds. Travelers Ins Co. v. Row- 
ley, 128 S.W.2d 20, 183 Tex. 372- 
Barton v. Kansas City Life Ins. Co., 
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Where an acceleration clause provides only for 
payment of the principal sum and lawful interest 
accrued at the time of the default, the agreement 
is not usurious. 60 Where, however, the acceleration 
clause calls for the payment of excessive interest 
unearned at the time of default, the note is void 
for usury. 61 


USURY §29 

d. Amortization of Principal and Interest 

A so-called amortization contract is not usurious If 
the payments so to be made do not exceed the amounts 
which, if each were to be applied as is proper, first to 
the payment of interest at not more than the maximum 
rate permitted by statute, and then to the reduction of 
the principal, would discharge the debt or obligation in 
the agreed number of payments. 

A so-called amortization contract, or contract un- 


CivApp., 98 S.W.2d 836—Leach v 
Michigan Realty Co, CivApp, 97 
SW2d 331. Error refused—Mort¬ 
gage Bond Co. of New York v 
Moore. Civ App , 96 S W 2d 91, er¬ 
ror refused—Travelers Ins Co v 
Fabian, Civ.App, 95 S W 2d 199, 
error dismissed—National Life Ins 
Co. v. Schroeder, CivApp, 94 SW 
2d 868, error dismissed—Volunteer 
State Life Ins. Co. v Lynch, Civ. 
App, 94 S.W.2d 846, error refused— 
Travelers Ins Co v. Lee, CivApp, 
94 S W 2d 777—Hamilton v Bill, 
Civ App.. 90 S.W 2d 929, error re¬ 
fused—Connecticut General Life 
Ins Co v Johnson, Civ App, 89 
S W 2d 1110, error refused—Con¬ 
necticut General Life Ins. Co v. 
Johnson. CivApp. 89 S W 2d 1109. 
error refused—Connecticut General 
Life Ins. Co. v. Johnson, Civ.App, 
89 S W.2d 1106, error refused— 
Tra\tiers Ins Co v Anderson. Civ 
App , 89 S W 2d 428. error refused 
—Roark v Dickinson Trust Co, 
CivApp. 89 S W 2d 278—Wei If are 
v. Realty Trust Co. Civ App, 85 
S W.2d 1067, error refused—Bohan- 
nan v First Nat. Bank, Civ App, 
85 S W 2d 989, error refused—Tem¬ 
ple Trust Co v. Logan, Civ.App, 
85 S W 2d 816—Southern States 
Mortgage Co v. Lykes, Civ App, 
85 S W 2d 780. error refused— 
Southwestern Life Ins Co v Stan¬ 
ley, Ci\ App . 84 S W 2d 1084—Pe¬ 
oria Life Ins Co. v. Harton. Civ. 
App. 84 S W 2d 864, error refused 
—Zapal&c v. Travelers Ins Co , Civ 
App. 84 S W.2d 820, error refused 
—Zapalac v. Travelers Ins Co, 
CivApp. 84 SAV 2d 818, error re¬ 
fused—Donley v. Travelers Ins 
Co, Civ.App, 84 S \V.2d 816, error 
dismissed—Travelers Ins Co v. 
Greer, CivApp. 83 SW2d 1020— 
Spear v Glenn. Civ App, 83 S W 
2d 381—North Texas Building & 
Loan Ass'n v Moore. Civ App. 82 
S AV 2d 397. error dismissed—Flynn 
v. Atlas Life Ins Co., Civ App, 81 
S W 2d 772—Adams v Fletcher, 
CivApp. 81 SAV2d 555, error re¬ 
fused—Northwestern Nat Life Ins 
Co v. AVhittington. Civ.App, 81 
S.W.2d 173, error refused—Boles v. 
Missouri State Life Ins. Co, Civ 
App., 81 SW2d 141, error refused 
— Guaranty Building ft Loan Co v 
O’Dell, Civ App.. 74 S W 2d 684, er¬ 
ror refused—Burnette T. Realty 


Trust Co, CivApp, 74 SW2d 536, 
error refused—Dunlap v. Voter, 
CivApp. 72 S W 2d 1109, error re¬ 
fused—Bankers’ Life Co v Miller. 
Civ App . 68 S W 2d 574, error re¬ 
fused—Shive v Braniff Inv Co, 
Civ App., 68 S W.2d 564—.Etna Life 
Ins. Co v. Foster, CivApp, 66 S 
W.2d 428, error dismissed—Ameri¬ 
can Trust Co. v. Orson, CivApp, 
65 S W 2d 779, error refused—Spil- 
ler v. Bell. Civ App., 55 S.W.2d 634, 
error dismissed 
66 C.J p 206 note 97. 

"With interest” 

Acceleration clause In deed of trust 
providing that on default principal of 
notes ’’with interest" should become 
due and payable at option of holder 
did not authorize collection of un¬ 
accrued interest, and hence loan was 
not usurious, since words "with in¬ 
terest" did not include unearned in¬ 
terest —Odell v Commerce Farm 
Credit Co, 80 S W.2d 295, 124 Tex. 
538 

<r WhoIa indebtedness” 

Under acceleration clause in deed 
of trust that on default "whole in¬ 
debtedness*’ should become due at 
option of holder, "whole indebted¬ 
ness" meant principal and accrued in¬ 
terest in view of succeeding language 
that holder could institute proceed¬ 
ings for collection of such amounts 
as might then be unpaid, and that 
proceeds of sale of land should be 
applied to satisfaction of whole 
amount due, and hence loan was not 
usurious —Marble Sav Bank v. Da¬ 
vis, 80 S W 2d 298, 124 Tex. 560 
Interest coupons 

For contract to be usurious because 
of acceleration clause in deed of trust 
with respect to interest, coupons, or 
separate interest obligations, lan¬ 
guage of whole contract, when rea¬ 
sonably construed, must make it 
manifest that there was definite pur¬ 
pose and intent to collect unearned 
interest notwithstanding it had not 
matured into fixed legal liability — 
AValker v Temple Txust Co, 80 S W. 
2d 933. 124 Tex 575, followed m Ater 
v. Continental Life Ins. Co, Civ.App., 
81 S A\ T 2d 1118, Huff v. Glenn, 81 S. 
AY 2d 1118, Hufstedler v. Missouri 
Valley College, SI S W 2d 1118, Sum¬ 
ner v. Board of Pensions of Presby¬ 
terian Church of U. S. 81 SW.2d 
1119, Walker v Temple Trust Co, 81 
S W 2d 1119, Walker v. Glenn, 82 8. 
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W.2d 768, two cases. Davis ▼. Atlas 
Life Ins Co.. 82 SW.2d 1113, Davis 
v Glenn, 82 S W 2d 1113, Goodgom v. 
Citizen’s Sav Bank & Trust Co., 82 
S AV.2d 1114, Green v. Glenn, 82 S.W. 
2d 1114, Huffstedler v Board of Pen¬ 
sions of Presbyterian Church in U. 
S A., 82 S W 2d 1115, two cases, Huf¬ 
stedler v. General American Life Ins. 
Co. 82 S.W 2d 1115, and Lubbock 
Nat. Co v. Glenn, 82 S.W.2d 1116, 
first case, error refused 82 S.W.2d 
1116, second case. 

60. Tex —Robertson v. Connecticut 
General Life Ins. Co, 137 SW.2d 
760. 134 Tex 588, answers to cer¬ 
tified questions conformed to Civ. 
App, 140 SW2d 936—Braniff Inv 
Co. v. Robertson. 81 SW.2d 45. 124 
Tex. 524, 100 UR 1421—Fergu¬ 
son v. Dallas Joint-Stock Land 
Bank, Civ_App. 93 S.W.2d 776— 
D H Scott & Son v. Wallace, Civ. 
App, 83 S AV 2d 1032, reversed on 
other grounds 127 SW.2d 447, 133 
Tex 293—Temple Trust Co. v. 
Stubbs. CivApp, 85 SW2d 817— 
John Hancock Mut Life Ins. Co. v. 
Houston. CivApp, 76 S.W.2d 176, 
error dismissed—Schoolcraft v. 
Temple Trust Co, CivApp., 64 S. 
AV 2d 1052—Stuart v. Tenison Bros. 
Saddlery Co.. 53 S.W. 83, 21 Tex. 
Civ.App 530. 

61. U S —Nomstown-Penn Trust 
Co v. Cole, C.C A Tex , 80 F 2d 888, 
certiorari denied Cole v. Norris- 
town-Penn Trust Co, 56 S.Ct. 668, 
297 US 723, 80 LEd 1007, and 
Nornstown-Penn Trust Co. v. Cole, 
56 SCt. 670, 297 US. 723, 80 LEd. 
1007. 

Tex —Clements v. Williams, 147 S W. 
2d 769, 136 Tex 97—Manning v. 
Christian, 81 SW.2d 54. 124 Tex. 
617—Bookhout v. McGeorge, Civ. 
App., 65 S.W.2d 512, error dismiss¬ 
ed—Clement v Scott, Civ.App., 60 
S.W.2d 258, error refused. 

Neoessttjr of actual default 
In Texas acceleration clauses pro¬ 
viding that entire amount of princi¬ 
pal, interest, and annual notes se¬ 
cured by trust deed should become 
due and payable on default in pay¬ 
ment of any note, are taken literally, 
and their potentialities are regarded 
as contracts for usury although con¬ 
tingency never comes to pass —Smith 
v. Western ft Southern Life Ins. Co, 
C.C.A.Tex* 87 F.2d 839. 
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dcr which, in lieu of the payment of the principal 
of a loan or debt and interest thereon as such, the 
debtor agrees to make to the creditor a specified 
number of equal periodic payments of a particular 
amount, is not usurious if the payments so to be 
made do not exceed the amounts which, if each were 
to be applied as is proper, first to the payment of 
interest at not more than the maximum rate permit¬ 
ted by statute, and then to the reduction of the prin¬ 
cipal, would discharge the debt or obligation in the 
agreed number of payments; 62 but if the payments 
agreed to be made exceed the amounts so necessary 
to discharge the principal and lawful interest, the 
contract is usurious. 63 

§ 30. -Interest Payable at Intervals Less 

Than a Year 

While there is some suthorlty to the contrary. It Is 
held in most Jurisdictions that a contract or obligation 
to pay interest at the highest lawful rate Is not usurious 
by reason of a provision for the payment of such interest 
at intervals loss than a year, even though the statute 
fixes a maximum rate “payable annually.'* 

While there is some authority to the contrary, 64 
it is held in most jurisdictions that a contract or 
obligation to pay interest at the highest lawful rate 
is not usurious by reason of a provision for the pay¬ 
ment of such interest at intervals less than a year, 65 
such as semiannually, 66 quarterly, 67 or monthly, 63 
even though the statute fixes a maximum rate “pay¬ 
able annually.” 69 Similarly, a contract may, with¬ 
out being usurious, provide for the payment at 
specified intervals during a year of interest at a 
rate equal to a corresponding fraction of the high¬ 
est lawful rate per annum; 70 and, a fortiori, a 
contract for the deposit with a designated depositary 


at specified intervals during a year, of aliquot parts 
of rite interest to become due at the end of such 
year at the highest lawful rate, is not usurious. 71 
The taking of interest at shorter intervals of time 
than a year may be regarded as a special case of 
taking interest in advance, and is affected by sim¬ 
ilar considerations. 72 

§ 31. -Excessive Interest Payable on 

Contingency 

a. Where contingency not under debtor's 

control 

b. Contingency affecting entire interest; 

partnership transactions 

c. Where contingency under debtor’s con¬ 

trol 

d. Payment before maturity 

e. Default in payment of principal 

a. Where Contingency Not under Debtor’s Con¬ 
trol 

Where a contract provides for the payment or re¬ 
payment of money, with interest thereon at the highest 
lawful rate, and provides also for additional Interest 
or a further return to the creditor on a contingency, the 
contract Is usurious If the contingency la not under the 
control of the debtor. 

Where a contract provides absolutely for the pay¬ 
ment or repayment of money, with interest thereon 
at the highest lawful rate, and provides also for 
additional interest or a further return to the creditor 
on a contingency, the contract is usurious if the 
contingency is not under the control of the debtor, 73 
even though there is only a possibility under the 
contract that the creditor may receive excessive 


62. Ky.—Kortz v. Union Central 
Life Ins. Co, 95 S.W.2d 611, 264 
Ky. 760. 

66 C.J. p 206 note 2. 

63. NY—Corpus Juris cited la 
Vee Bee Service Co. v. Household 
Finance Corp.. 61 N.Y.S 2d 690. 607, 
affirmed 55 N.YS.2d 570, 269 App. 
Div. 772. 

Okl —Cornelius v. Keegan, 45 P.2d 
68, 172 Okl. 235. 

Tex —American Nat. Ins. Co. ▼. 

Schenck, Civ App., 85 S.W.2d 833. 
Wash—Western Loan & Building Co. 
v. Larsen, 188 P. 390, 110 Wash. 
213. 

64. U.S.—Jefferson Standard Life 
Ins. Co. v. Myers, C.C.AMiss., 104 
F.2d 94. 

Miss.—Jefferson Standard Life Ins. 
Co. ▼. Davis, 163 So 506, 173 Miss. 
854—Rogers v. Rivers. 100 So. 385, 
136 Miss. 756. 37 A.L R. 313. 

66. Arts.—Fagerberg v. Denny, 112 
P.2d 678, 57 Ariz. 179. 


Ga.—Adamson v. Lilienthal, 48 S.E 
2d 679, 77 Ga App. 392. 

66 C.J. p 200 note 21. 

66. Cal.—Haines v. Commercial 

Mortgage Co., 255 P. 805, 200 Cal. 
609, 53 A.L R 725. 

66 C.J. p 200 note 22. 

67. Cal.—Haines v. Commercial 

Mortgage Co., supra. 

66 C.J. p 200 note 23. 

68. Cal.—Gerson v Kelsey, 43 P.2d 
266, 4 Cal App 2d 158. 

Tex—Bohann&n v. First Nat. Bank, 
Civ.App., 85 8.W.2d 989, error re¬ 
fused. 

66 C.J. p 200 note 24. 

69. Ohio.—Taylor v. Hiestand, 20 N. 
H. 345, 46 Ohio St 345. 

66 C.J. p 200 note 25. 

70. Utah.—Brown v. Johnson, 134 P. 
590, 43 Utah 1, 46 L.RA.N.S., 1157, 
Ann.Can 1916C 32L 

<6 C.J. p 200 note 20. 1 
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71. Ill—Chicago Title ft Trust Co 
v. Rubin. 265 Ill App. 509. 

66 C J. p 200 note 27. 

72. Miss.—Rogers v. Rivers, 100 So 
385, 135 Miss. 756. 37 A.L.R. 313. 

66 C.J. p 200 note 28. 

73. Cal—Calimpco, Inc. v. Warden, 
224 P.2d 421. 100 Cal App 2d 429— 
Penziner v. West American Finance 
Co., 24 P.2d 601, 133 Cal.App. 678 

N.Y.—Heller ▼. Yaeger, 15 N.Y.S.2d 
771, 258 App Div. 139. reversed on 
other grounds 27 N.B.26 219, 283 
N.Y. 19. 

Tex —Temple Trust Co. v. Haney. 
Civ.App, 103 S.W.2d 1035, affirmed 
107 S.W.2d 368. 133 Tex. 414, re¬ 
hearing denied 126 S.W.2d 950, 183 
Tex. 414—Bankers* Life Co. v. Mil¬ 
ler, Clv.App., 68 S.W 2d 574, error 
refused—Commerce Trust Co. v. 
Best Civ.App., 54 S.W. 2d 1037, 
modified on other grounds 80 S.W. 
2d 942, 124 Tex. 683. 

66 C.J. p 201 note 30. 



n c.j.s. 


interest. 7 Where, however, the interest absolutely 
payable is less than the statutory maximum, a provi¬ 
sion for the payment of further sums on a contin¬ 
gency not under the debtor’s control does not neces¬ 
sarily render the contract usurious, at least where 
there is no certainty that, even though such addi¬ 
tional sums are paid, the total return to the creditor 
will exceed the lawful rate. 75 

Contingency under creditor's control . A contract 
of loan or forbearance is usurious where interest m 
excess of the highest lawful rate is or may become 
payable on a contingency under the control of the 
creditor. 76 

b. Contingency Affecting Entire Interest; Part¬ 
nership Transactions 

Where, under a contract for the payment or repay¬ 
ment of money, the payment of interest on the principal 
sum is subject to a contingency, so that the creditor's 
entire profit or return is put in hazard, the Interest so 
contingently payable need not be limited to the maximum 
fixed by the usury statutes, provided the contract is made 
In good faith. 

Where, under a contract for the payment or re¬ 
payment of money, the payment of interest on the 
principal sum is subject to a contingency, so that 
the creditor’s entire profit or return is put in hazard, 
the interest so contingently payable need not be 
limited to the maximum fixed by the usury stat¬ 
utes, 77 provided the contract is made m good faith 
and without intention to evade or avoid the usury 
laws. 78 Thus, a loan contract stipulating for the 
payment, in lieu of interest, of a portion of the 


USURY §31 

profits of an enterprise to the lender as a partner 
therein is not usurious, even though the share of 
the profits to be paid to him is so large as to seem 
unconscionable. 76 

c. Where Contingency under Debtor’s Control 

As a general rule, a contract of loan or forbearance 
is not usurious because it contains a stipulation for the 
payment, on a contingency, of interest or a return In 
excess of that permitted by law, where the contingency 
is under the control of the debtor. 

As a general rule, a contract of loan or forbear¬ 
ance is not usurious because stipulating for the pay¬ 
ment, on a contingency, of interest or a return in 
excess of that permitted by law, where the con¬ 
tingency is under the control of the debtor. 80 A 
debtor may not, by his voluntary act, render a trans¬ 
action usurious which, but for such circumstances, 
would be entirely free from a claim of usury. 81 
Thus, where the terms of a contract permit the 
debtor to discharge himself by paying the sum law¬ 
fully due on or before a specified date, a provision 
imposing on him a more burdensome payment, al¬ 
though exceeding the rate of return allowed by law, 
m the nature of a penalty for a failure to pay by 
the date so specified, will not render the contract 
usurious, 82 even though the penalty so imposed is 
the payment of a flat sum. 83 Similarly, a contract 
is not usurious, although it provides for the pay¬ 
ment of an excessive return to the creditor, where 
it is further stipulated that the obligation may be 
discharged by the payment of the principal sum 
and not more than lawful interest within or by a 


74. Va—Smith v. Nicholas, 8 Leigh 
330. 35 Va. 330 

66 C J p 201 note 31 

75. NY—Richardson v. Hughitt, 76 
N Y. 55. 32 Am R 267. 

Tex—Ustick v. Jones. 112 SW2d 
703, 130 Tex 620—Robertson v 
Connecticut General Life Ins Co. 
Civ.App , 140 S W 2d 936—Duvall 
v. Kansas City Life Ins Co, Civ 
App, 96 S W 2d 793. modified on 
other grounds and rehearing denied 
104 S W 2d 10. affirmed Kansas City 
Life Ins Co v Du\all 104 SW2d 
11. 129 Tex. 287—Travelers Ins Co. 
v. Lee, Civ.App, 94 SW2d 777— 
Rutland Sav Bank v. Ferguson, 
Civ.App. 92 S W 2d 311—Travelers 
Ins Co v. Anderson, Civ App, 89 
SW.2d 428. error refused—Pope v 
North Texas Building & Loan 
Ass'n, Civ App, 87 S.W2d 494— 
Odell v. Commerce Farm Credit 
Co, CIv.App, 67 SW.2d 626. af¬ 
firmed 80 SW.2d 295, 124 Tex. 538 
—Clement v. Scott. Civ App., 60 S 
W.2d 258, error refused. 

70. U.S.—West v. Ogden, C.C.ATex., 
74 F.2d 777. 

•1 C.J.S.—89 


Conn—Corpus Juris cited In Bochic- 
chio v Petrocelli, 11 A 2d 356. 357, 
126 Conn 336 

Tex—Ingram v. Temple Trust Co. 
Civ App , 108 S W 2d 306. affirmed 
Glenn v. Ingram. 126 S W 2d 951, 
133 Tex. 431—Duvall v. Kansas 
City Life Ins Co., Civ.App, 96 S 
W.2d 793, modified on other 
grounds and rehearing denied 104 
S W 2d 10. affirmed Kansas City 
Life Ins Co v. Duvall, 104 S W 2d 
11, 129 Tex 287—Dodson v Peck, 
Civ App., 75 S W 2d 461. error dis¬ 
missed—Christian v. Manning, Civ. 
App, 69 S.W.2d 234, modified on 
other grounds Manning v. Chris¬ 
tian, 81 S W 2d 54. 124 Tex. 517. 

66 C J p 201 note 37. 

77. NY—Mueller v. Brennan, 68 N. 
Y S 2d 517. 

Tex.—Pansy Oil Co. v. Federal Oil 
Co, Civ.App., 91 S.W 2d 453, error 
refused. 

66 C J. p 201 note 34. 

78. Ariz.—Owens ▼. Conelly, 272 P. 
2d 345. 

66 C J. p 201 note 30. 
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79. Mich —Scripps v. Crawford, 61 
NW. 1098, 123 Mich 173. 

66 C.J. p 201 note 36 

80. U S —Smith v Western & South¬ 
ern Life Ins. Co, CC.ATex., 87 F. 
2d 839. 

Cal —Corpus Juris cited in French v. 
Mortgage Guarantee Co., 104 P.2d 
655, 657, 16 Cal 2d 26, 130 A.L.R. 
67. 

NY—Diehl v. Becker, 164 N.Y.S. 
920, 178 App.Div. 12. 

81. Cal.—French v. Mortgage Guar¬ 
antee Co., 104 P.2d 655, 16 Cal.2d 
26, 130 A.L.R. 67. 

D.C—Atlantic Life Ins. Co. of Rich¬ 
mond. Va., v. Wolf, Mun.App., 54 
A.2d 641. 

82. Cal—Grail v. San Diego Build¬ 
ing & Loan Ass’n, 15 P.2d 797, 127 
Cal.App. 250. 

66 C.J. p 202 note 39. 

83. U.S.—Lloyd v. Scott, DistCoU 4 
Pot. 205. 226, 7 L Ed. 833. 

66 C.J. p 202 note 40. 
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specified time, 84 unless such stipulation for pay¬ 
ment is colorable only and made with intent to evade 
the usury laws. 86 

Where the borrower, in addition to promising to 
pay the maximum legal rate of interest, surrenders 
a contingent right to profits, the loan transaction is 
usurious. 88 It has also been held that where an 
additional sum is contracted to be paid by a debtor 
in case he shall sell property or a property right 
owned by him, the loan contract is usurious, not¬ 
withstanding a sale may never be made. 87 

d. Payment before Maturity 

A provision In a note or contract for the payment 
of money permitting the payment of the principal sum 
before its maturity at the debtor’s option, on payment 
of interest to the date of the payment and a bonus in 
addition, is not usurious. 

A provision in a note or contract for the payment 
of money permitting the payment of the principal 
sum before its maturity at the debtor’s option, on 
payment of interest to the date of the payment and 
a bonus in addition, 88 or on the payment of an ad¬ 
vanced rate of interest exceeding the lawful rate, 89 
or interest for a longer period than that for which 
the principal sum has actually been withheld, 90 does 
not render the transaction usurious. 

e. Default in Payment of Principal 

(1) In general 

(2) Interest at excessive rate after ma¬ 

turity 

(3) Credit price increased on default 
(1) In General 

A provision in a contract of loan or forbearance for 


the payment, In case of default In the payment of the 
principal sum, of interest at a rate greater than the 
maximum permitted by law has been held to be not 
usurious. 

Whether a provision, in a contract of loan or 
forbearance, for the payment, in case of default in 
the payment of the principal sum, of interest at a 
rate greater than the maximum permitted by law 
be regarded as liquidated damages, and enforceable, 
or as a penalty for nonperformance of the contract, 
and unenforceable, it is not usurious, since the con¬ 
tingency on which the excessive interest will be¬ 
come payable is one within the debtor’s control. 91 

Interest from date in case only of default . Under 
the general rule that excessive interest payable on 
a contingency is not usury where the contingency is 
under the debtor’s control, a contract of loan or 
forbearance providing for the payment of interest 
from its date, even at a rate exceeding the maximum 
permitted by law, only m case the debtor fails to 
pay the principal sum promptly at its maturity is 
not usurious. 92 

(2) Interest at Excessive Rate after Maturity 

Except where otherwise provided by statute, either 
expressly or by clear implication, it is ordinarily held, 
although there is some authority to the contrary, that a 
provision, inserted in good faith, in a contract of loan 
or forbearance, lawful in its inception, that the principal 
sum if not paid at maturity shall thereafter bear Interest 
at a rate higher than the maximum specified by statute 
is not usurious. 

Except where otherwise provided by statute, ei¬ 
ther expressly 93 or by clear implication, 94 it is ordi¬ 
narily held, although there is some authority to the 
contrary, 95 that a provision, inserted in good faith, 


84. Mass—Cutler v. How, 8 Mass 
257. 

85. Idaho.—Ford v Washington Nat. 
Building & Loan Inv. Ass’n, 76 P 
1010, 10 Idaho 30, 109 Am S.R. 192. 

86. N T.—Heller v Yaeger, 15 N. 
Y.S 2d 771, 268 App Div. 139, re¬ 
versed on other grounds 27 NE2d 
219, 283 N Y. 19. 

87. N.Y—Diehl v. Becker, 125 N.E. 
533, 227 N.Y. 318. 

88. US —Barringer v. Jefferson 

Standard Life Ins. Co., D.C.S.C, 9 
F.Supp. 493. 

Ga.—Adamson v. Lillenthal, 48 S.E. 

2d 579. 77 Ga App 392 
Miss.—Hood v. First Nat. Bank in 
Meridian, 45 So.2d 251, 208 Miss. 
658. 

N.Y.—Feldman v. Kings Highway 
Sav. Bank, 102 N.Y.S.2d 806. 278 
App Div. 589, affirmed 102 N.E 2d 
835, 303 N Y. 675 

Tex —Southland Life Ins. Co. ▼. 
Egan. 86 S.W.2d 722, 126 Tex. 160 
—Corpus Juris cited la. Anderson 


v. Hirsch, Civ App, 112 S.W.2d 

535, 539, error refused. 

66 C J. p 202 note 47. 

Eight to receive interest computed 
to maturity date 

Loan transaction which would be 
free from usury if loan were paid at 
agreed maturity date is not rendered 
usurious by borrower’s voluntary re¬ 
payment of loan before maturity, 
even though by reason of such re¬ 
payment, amount of interest received 
by lender exceeds lawful interest 
computed to day the loan is paid, 
provided total interest received by 
lender does not exceed lawful inter¬ 
est computed to maturity date stipu¬ 
lated in loan contract—Atlantic Life 
Ins Co. of Richmond, Va., v. Wolf, D 
C.Mun.App., 54 A.2d 641 
89. Wash.—Cissna Loan Co. v. Gaw- 
ley, 151 P. 792, 87 Wash. 438, L.R 
A.1916B 807, Ann.Cas 1917D 722. 

9a Cal—Bush v. Sikking, 21 P.2d 
1018, 131 CaLApp. 703. 

66 C.J. p 202 note 49. 
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9L Colo.—Gilbert v. Hudgens. 22 P. 
2d 858. 92 Colo. 571 

Okl —Pickering v. Taylor, 67 P 2d 
949, 180 Okl. 96. 

66 C J. p 202 note 53. 

92. Iowa.—Fisher v. Anderson, 25 
Iowa 28. 95 Am D 761. 

66 C.J. p 203 note 66. 

93. Miss—Abraham v Friendly Fi¬ 
nance Co. of Biloxi, 38 So 2d 323 

66 C J p 203 note 58 

Statute prohibiting higher rate after 
maturity than before 

Minn—Myhre v Sexerson, 300 N.W. 
605, 211 Minn. 189 

66 C.J. p 203 note 58 [b] 

Bate held within statutory limit 

Ill.—Reardon v Herget, 67 N.E 2d 
313, 329 IU.App. 174 

94- Mo.—J. I. Case Threshing Mach 
Co. v. Tomlin. 161 S W. 286, 174 
Mo App. 612. 

66 C.J. p 203 note 59. 

95. Tenn.—Bang v. Phelps & Bige¬ 
low Windmill Co.. 84 S.W. 616, 96 
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in a contract of loan or forbearance, lawful in its 
inception, that the principal sum if not paid at ma¬ 
turity shall thereafter bear interest at a rate higher 
than the maximum specified by statute is not usu¬ 
rious,® 6 nor is a loan rendered usurious by an agree¬ 
ment that at the borrower's option the loan may be 
extended after maturity at an excessive rate of in¬ 
terest,® 7 since the debtor may relieve himself of 
liability for the excessive interest by making pay¬ 
ment of the principal sum promptly at its ma¬ 
turity.” 

The courts will not, however, permit this principle 
to be used as a cloak for usury; 9 ® and so where a 
loan is made for a very short period, with an ex¬ 
cessive rate of interest after maturity, 1 or where 
the terms of the contract, providing for excessive 
interest after maturity, dearly indicate that the 
parties did not expect payment at maturity, but 
rather contemplated an extension of time and the 
payment of the higher rate of interest, 2 or the cir¬ 
cumstances are otherwise such as to show a corrupt 
intent to secure usunous interest rather than prompt 
payment of the principal sum, 3 the whole transac¬ 
tion will be deemed usurious. 

If agreement for excessive interest is not made 
until maturity of the principal sum, in connection 
with an extension of the time of payment, there is 
a usurious forbearance. 4 

Excessive rate after maturity of usurious loan. 
Where usurious interest is taken or reserved on a 
loan before maturity, a provision for an excessive 
rate after maturity is also tainted with the usury. 6 

Time of payment after maturity . Where a con¬ 
tract providing for payment of interest periodically 
is silent as to the time of payment after matunty, the 
provision for periodic payments ceases to have effect 
on maturity of the principal, and the obligor may 
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recover as usurious interest the amount paid for the 
period subsequent to his tender of payment after 
maturity.® 

(3) Credit Price Increased on Default 

Where property it sold on credit, an agreement that 
If the deferred purchase price is not paid when due an 
additional sum shall become payable is not usurious, even 
though such additional sum exceeds the lawful rate of 
Interest on the original price. 

There is authority for the view that, where prop¬ 
erty is sold on credit, an agreement that if the 
I deferred purchase price is not paid when due an 
additional sum shall become payable is not usurious, 
even though such additional sum exceeds the law¬ 
ful rate of interest on the original pnee, 7 and al¬ 
though the contract provides for interest at the 
maximum lawful rate from its date on whichever 
price shall become payable.® In at least one juris¬ 
diction, however, it is held that where property is 
sold on credit, an agreement that the purchase price, 
if not paid when due, shall bear interest at the high¬ 
est lawful rate from the date of the contract until 
paid is usurious, on the ground that the price has 
presumably been proportioned to the length of the 
credit, so that if interest is charged the return to 
the vendor is excessive by the amount of interest 
for the period between the date of the contract and 
the agreed date of payment.® 

§ 32. -Interest from Prior Date 

A contract for the payment of money is not neces¬ 
sarily usurious because it bears Interest from a time 
prior to its date. 

Under the general rule that a contract will not 
ordinarily be construed as usurious unless it is 
manifestly so, a contract for the payment of money 
is not necessarily to be held usurious because it bears 
interest from a time prior to its date, it being as- 


Tenn. 3SI —Brann&n v. Davis. 5 
TennApp 72. 

66 C J. p 203 note 60. 

96. U.S.—Corpus Juris cited la In re 
Tastyeast, Inc., C.C.A.N J., 126 F. 
2d 879, 882, certiorari denied Mod¬ 
ern Factors Co. ▼. Tastyeast, Inc, 
62 S.Ct. 1291, 316 U.S. 696. 86 I* 
Ed. 1776—Jefferson Standard Life 
Ins. Co. v. Dattel, C C-A-Miss.. 83 
F.2d 604, certiorari denied Dattel 
v. Jefferson Standard Life Ins. Co. 
67 S.Ct. 30. 299 U.S. 667, 81 L Ed. 
417. 

Cal.—Penxlner v. West Am. Finance 
Co., 74 P.2d 262, 10 Cal.2d 160. 

Idaho.—Eagle Rock Corp. ▼. Idamont 
Hotel Co.. 86 P.2d 242. 59 Idaho 413. 

Mass.—Raldne Realty Corp. v. Stern, 
66 N.E.2d 717, 319 Maas. 726. 

Or.—Union Central Life Ins. Co. v. 1 


La Follette, 44 P 2d 165. 150 Or. 
455. 

Utah —Mathis v. Holland Furnace 
Co.. 166 P 2d 518, 109 Utah 449. 

Wis—Randall v. Home Loan & Inv. 

Co. 12 N W 2d 915, 244 Wis. 623. 

66 C.J. p 203 note 61. 

97. Minn.—Stem v. Swensen, 46 N. 
W. 360, 44 Minn. 218. 

98. Ark.—Hunt ▼. Bell, 195 S.W. 
362, 129 Ark. 167. 

66 C J. p 204 note 63. 

99. Ill.—Sanner ▼. Smith, 89 Ill. 123, 
31 Am.R. 70. 

Pa.—North Am. Consumer Discount 
Co. v. Deininger, Com.PL, 5 Chest. 
Co. 159. 

1. Ill.—Sanner ▼. Smith, 89 I1L 123, 
31 Am.R. 70. 

66 C.J. p 204 note 65. 
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8* US —Union Mortgage Banking & 
Trust Co. v. Hagood, C.C.S.C., 97 F. 
360. 

66 C.J. p 204 note 66. 

3. Iowa.—Seekel v. Norman, 43 N. 
W 190, 78 Iowa 254. 

66 C.J. p 204 note 67. 

4. Ill —Shirley v. Welty, 19 Ill. 628, 
71 Am D. 244. 

8- Ill.—Armour v. Moore, 5 IlLApp. 
433. 

8. Pa —Parkhurst v. Baumgarten. 81 
Pa.Dist. & Co. 812, 35 Brie Co. 62. 

7. Tenn.—Oarrity ▼. Cripp. 4 Baxt. 

86 . 

66 C.J. p 204 note 71. 

Tenn.—Oarrity ▼. Cripp, supra. 

8 DR-—Succession of Stafford. 12 
Roto. 178. 

66 C.J. p 204 note 71. 
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somedL in the absence of any showing to the con- | to pay such excessive return appears in a collateral 


trary, that the circumstances attending the execu¬ 
tion of the contract justify its form, 10 as where it 
represents a previously existing debt, and properly 
includes unpaid interest. 11 A contract for the pay¬ 
ment of interest from a prior date is usurious, how¬ 
ever, where such date is anterior to the time the 
debt or obligation arose. 112 

Contract dated prior to transfer of money lent. 
Where an obligation for the repayment of money, 
bearing interest from its date, antedates the actual 
transfer and receipt of the money lent, the contract 
is usurious if such antedating is adopted as a de¬ 
vice for hiding a usurious contract. 13 Where, how¬ 
ever, the circumstances of the loan show good faith 
on the part of the contracting parties, 14 as where the 
delay in the receipt of the money is unavoidably in¬ 
cident to the completion of the transaction, 16 or 
where the money is ready for delivery to the bor¬ 
rower, and the delay is due merely to his failure to 
make earlier demand for it, 16 the contract will not 
ordinarily be regarded as usurious, even though the 
actual result may be to give to the lender some¬ 
thing more than the lawful rate of interest, if the 
delay is not unreasonable. 17 

§ 33. Excess Stipulated for in Collateral 
Agreement or Separate Instrument 

A contract of loan or forbearance la usurious where 
the parties stipulate for a return to the creditor exceed¬ 
ing the rate of interest permitted by law, even though 
such stipulation or the obligation to pay such excessive 
return appears in a collateral agreement or a separate 
and distinct instrument. 

A contract of loan or forbearance is usurious 
where the parties stipulate for a return to the cred¬ 
itor exceeding the rate of interest permitted by 
law, even though such stipulation or the obligation 


agreement or a separate and distinct instrument. 13 
So, where a note is given for a debt or demand, with 
lawful interest thereon, and other notes are con¬ 
temporaneously given for excessive interest on the 
debt, the transaction is tainted with usury; 19 and 
where a note given does not provide for interest, 
but the debtor executes a separate writing acknowl¬ 
edging himself to be bound to pay interest at an 
unlawful rate, the contract is usurious 20 The taint 
of usury in such case affects the whole transaction, 
and not merely the collateral agreement or separate 
instrument by which excessive interest is reserved 
or promised. 21 

Collateral agreement by parol. In view of the 
so-called parol evidence rule, excluding parol or 
extrinsic evidence to contradict, alter, or vary the 
terms of a written instrument, it has been held that 
parol evidence cannot be admitted to show that a 
written contract of loan or forbearance, lawful on 
its face, is usurious by reason of a parol collateral 
agreement for interest m excess of that permitted 
by law; 22 and it has also been held that such a 
parol agreement is void, and hence does not render 
the transaction usurious. 23 According to the ap¬ 
parent weight of authority, however, such a parol 
collateral agreement may be shown, not for the pur¬ 
pose of altering the terms of the written contract, 
but in order to establish its illegality. 24 

§ 34. Interest Taken in Advance 

While It would seem that taking the hfgheat rate 
of Interest on the face amount of a loan or forbearance 
or obligation in advance Is usurious in principle. It has 
been held that an agreement to pay such interest in 
advance is not usurious. 

While it would seem to be dear that, except where 
expressly authorized by statute, 25 taking the highest 


10L Tex —Burleson v. Morse. Civ. 

App., 172 S W.2d 361, error refused. 
66 C.J. p 204 note 75. 

11. Mich—In re Booth's Estate, 40 
N W 2d 176, 326 Mich. 337. 

66 C.J. p 204 note 76 

11 Ark.—White v. Friedlander, 35 
Ark. 52. 

46 C.J. p 204 note 77. 

1& Aria.—Owens v. Conelly, 272 P. 

2d 345, 77 Ariz. 349 
55 CJ. p 205 note 79. 

14 Aria.—Owens v. Conelly, supra. 
Cal.—Richbart v. Ullman. 27 P.2d 97, 
135 GaLApp. 396. 

66 CJT. p 255 note 80. 

IS. Fla.—-MindUn ▼, Davis, 74 So.2d 
789 

66 C.J. p 205 note 81, 


IS. Neb —Leonard v. Cox, 1 N.W. 
289, 10 Neb 541 

66 C.J. p 205 note 82 

17. Ark—McDougall v. Hachmeist- 
er, 41 SW.2d 1088, 184 Ark. 28, 76 
A.L.R. 1463—Matthews v. Georgia 
State Sav. Ass'n, 200 S.W. 180, 132 
Ark. 219, 21 A.L.R. 789. 

18. Ark.—Commercial Credit Plan 
v. Chandler, 239 S.W.2d 1009, 218 
Ark. 966. 

N.C —Hill v. Lindsay, 188 S.E. 406, 
210 N.C. 694. 

Tex—John Hancock Mut Life Ins. 
Co. v. Harrison, Civ.App., 82 S.W. 
2d 1075, error dismissed. 

66 C.J. p 206 note 5. 

19. Dak.—Wood v. Cuthbertson, II 
N.W. 2, 3 Dak. 828. 

66 C.J. p 206 note 6. 

80. Puerto Rico.—Hermapoe y, Jgle- 
si&s, 6 Puerto Rico 820, 


21. Dak—Wood v. Cuthbertson, 21 
N.W. 3. 3 Dak 32S 

N.Y—Swartwout v. Payne, 19 Johns. 
294, 10 Am D 228. 

22. Ala—Allen v. Turnham, 2 So. 
854, 83 Ala. 323. 

Mass—Butterfield v. Kidder, 8 Pick. 
512. 

23. Mass.—Butterfield v. Kidder, su¬ 
pra. 

66 C J. p 206 note 12. 

24. Iowa.—France v. Munro, 116 N. 
W. 677, 138 Iowa 1, 19 L R.A.,N.S., 
391. 

66 C.J. p 207 note 18. 

25. Okl.—Pickering v. Taylor, 67 P. 
2d 949, 180 Okl 96. 

66 C.J. p 207 note 14. 

Money deducted when loam made 
(1) Money deducted from face of 
note at time loan is made must be 
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lawful rate of interest on the face amount of a loan 
or obligation in advance, or discounting it by the 
amount of the highest lawful rate of interest, 
thereby in effect diminishing the principal sum 
by the amount of the interest or discount so 
taken, 26 is usurious in principle, 27 unless such 
payments are made voluntarily, 28 it has been held 
that an agreement to pay interest in advance is 
not usurious. 22 In the absence of a provision in 
the agreement calling for it, however, collection 
of interest in advance has been held to be unlawful 
and perhaps to be violative of the usury law. 30 A 
concession was early made to such usage or practice 
among banks and other persons dealing m com¬ 
mercial paper whose customary short term loans 
made the amount of the excessive interest insig¬ 
nificant, 31 and while in some jurisdictions the valid¬ 
ity of the practice is not recognized, 32 or it is still 
confined to commercial transactions, or transactions 
with bankers, 33 elsewhere the usage has widened 
and it has become the generally accepted rule that 
any short term loan or obligation may be discounted, 
or interest thereon may be deducted or reserved in 
advance, at the highest lawful rate, without render¬ 


ing the contract usurious. 64 

This rule does not, however, apply in the case 
of long term loans; 35 and while it has been said 
that the line of demarcation between what is a short 
term loan and what is a long term one, for the 
purposes of the rule, has not been settled, 36 the rule 
has frequently been applied where the loan is for 
a period of one year or less, 37 but only in a few 
cases has interest been permitted to be taken in ad¬ 
vance for any longer period, 38 and in other cases it 
has been held usurious to discount or take interest 
in advance, at the maximum lawful rate, for a pe¬ 
riod longer than one year, 32 unless otherwise pro¬ 
vided by statute, 40 although the present worth of 
interest for a longer period may be deducted in ad¬ 
vance without constituting usury. 41 

Acceleration of payment of interest . A clause in 
interest notes, maturing all interest notes on default 
in payment of one of them, at the holder’s option, 
does not render the contract usurious where the in¬ 
terest collectible in advance was not collected when 
due. 42 

Payment of total interest in installments . It has 


treated as interest paid in advance 
unless amount deducted exceeds one 
year's interest, in which event the 
excess, if any. must be treated as de¬ 
duction from principal of loan as 
expressed in face of loan contract in 
determining actual amount of loan 
and basis for computing maximum 
interest charge under usur* law — 
Mortgage Bond Co v Stephens, 72 
P 2d 831, 181 Okl. 182—Tobin v. 

Holmboe, 45 P 2d 718. 172 Okl 546. 

(2) The collection of ten per cent 
Interest on full face of note from 
its date to date of payment amount¬ 
ed to usury, where substantial 
amount had been paid on note in its 
Inception and other payments had 
been made thereon —Hayden v 
Randles. 80 P2d 235. 183 Okl. 8. 

Cash saving effected on borrower's 
obligation to third party by use of 
lender's money to pay off obligation 
to third party was not deductible 
from lender's advance charge for 
making loan so as to reduce interest 
from a usurious rate to a lawful rate; 
the proper effect of such saving be¬ 
ing to reduce amount of money which 
borrowers needed to discharge prior 
obligation.—St Germain v. Lapp. 48 
A.2d 181. 72 R.L 42. 166 ALR. 450. 

88 . Cal.—Penxiner v. West Ameri¬ 
can Finance Co., 24 P 2d 501. 133 

GalApp. 578. 

Colo.—Taylor v. Budd. 10 P.2d 233, 

90 Colo. 482. 

64 C.J. p 207 note 16. 


Bookkeeping method not determining 
factor 

Ariz—Fagerberg v. Denny. 112 P.2d 
578. 57 Ariz. 179. 

Money retained by lender 

Interest exceeding ten per cent, 
need not be voluntarily paid by bor¬ 
rower to constitute usury, but it is 
sufficient if it is retained by lender 
out of money in his hands belonging 
to borrower.—Mee v. Lewis. 58 P.2d 
883. 177 Okl. 364. 

27. Minn—Smith v. Parsons, 57 N. 
W. 311. 55 Minn. 520. 

66 C J. p 207 note 16. 

28. Ga.—Adamson v. Lilienthal. 48 
S E 2d 579, 77 Ga.App. 392. 

29. Tex —Finn v Alexander, Civ. 
App , 165 S W 2d 500. certified Ques¬ 
tion answered 163 S W.2d 714. 129 
Tex 461—North Texas Building & 
Loan Ass'n v. Moore, Civ.App., 82 
SW.2d 397, error dismissed. 

30. SC—Johnson v. Groce, 179 S.E 
39. 175 S.C. 312. 

Collection in advance after maturity 

Collection of Interest semiannually 
and Quarter annually in advance aft¬ 
er maturity was violation of usury 
law where note provided only for 
collection of interest annually in ad* 
vance after maturity.—Johnson v. 
Groce. 179 SE 39. 175 SC 312. 

31. Del —Corpus Juris olted In 
Agostini v. Colonial Trust Co., 36 
A 2d 33. 38. 28 Del Ch 30 

N.J.— Corpus Juris dtsd in Columbia 
Nat. Life Ins. Co. v. Withers, 1 A 
2d 436. 437. 121 NJ.Law 54. 
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Tenn—Roller v Hamilton, 13 Tenn. 
App 241. 

66 C J. p 2 07 note 17. 

32. Ga —Kent v Hibernia Sav„ 
Bldg & Loan Ass'n. 10 S E 2d 759, 
190 Ga 764—Robinson v. Morris 
Plan Co of Georgia. 171 S.E. 394, 
47 Ga App 737 

66 C J p 207 note 18 

33. Conn—Philadelphia Loan Co. v. 
Towner. 13 Conn 249. 

66 C.J p 208 note 19. 

34. Ill —National L Ins Co. v Don¬ 
ovan. 87 N.E. 356. 238 Ill 222. 

66 C J p 208 note 20. 

35. Ky.—Newell v National 
of Somerset, 12 Bush 57. 

66 C.J. p 209 note 21 

36. Ga.—McCall v. Herring. 42 S.EL 
468, 116 Ga. 235 

37. S.C —Schlosburg v. Bluestein, 
148 S E. 60. 150 S C. 311. 

66 C J. p 209 note 23. 

38. Ark.—Grider v. Driver, 44 Ark. 
50. 

66 C.J p 209 note 24. 

39. Ark.—Castleberry v. Weil, 219 8. 
W. 739, 142 Ark 627. 

66 C.J. p 209 note 25. 

40. Neb.—Pierce v. Davy, 41 N.W. 
92. 43 Neb. 45. 

66 C.J. p 209 note 26. 

41. U.S.—Fowler v. Equitable Trust 
Co. Ill., 12 S.Ct. 1, 141 17.8. 284, 35 
LEd 786 

66 C.J. p 209 note 27. 

48. Ga.— Msssel! Realty Co. v. Ha¬ 
gan. 171 S.E. 239, 47 GaJlpp. 532. 
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been held that the total amount of interest, at 
the highest lawful rate, to become due and payable 
on a contract or obligation during its entire pe¬ 
riod may be divided into such installments, and made 
payable at such times, as the parties may agree, 
without constituting usury. 48 

Interest rate less than lawful maximum. Even in 
those jurisdictions in which interest is not permit¬ 
ted to be taken in advance at the highest lawful 
rate, it may be taken at a lesser rate if the lender 
does not thereby receive more compensation for 
his loan or forbearance than that permitted by law, 44 
the test of usury in such case being whether the 
amount taken or deducted as interest exceeds the 
lawful maximum rate on the money actually re¬ 
ceived and retained by the borrower, being the dif¬ 
ference between the face amount of the loan and 
the amount so deducted. 45 The right to deduct in¬ 
terest at less than the lawful maximum rate is ap¬ 
parently not limited to short term loans. 46 

Interest rate exceeding lawful maximum. Dis¬ 
counting an obligation, or deducting interest in ad¬ 
vance, at a rate exceeding the maximum authorized 
by law would seem to be clearly usurious, 47 except 
where otherwise provided by statute. 48 

Where debt is payable on demand, the taking m 
advance of an agreed sum as interest, not exceed¬ 
ing the lawful rate, for one year is not usury, m 
the absence of any agreement or intention to handle 
the debt in such manner as to make possible the 
collection of usurious interest, or to evade the usury 
laws. 48 

Interest for days of grace . Where interest may 


be taken or deducted in advance without rendering 
the transaction usurious, the amount reserved may 
include interest for days of grace, 60 and this rule 
has been applied even in the case of nonnegotiable 
paper or other obligations on which no days of 
grace can rightfully be demanded, 61 particularly 
where grace is allowed by the innocent mistake of 
both parties. 62 

§ 35. Contract to Pay Larger Sum than Ac* 

tually Lent or Due 

, a. In general 

b. Immediate return to lender of part of 

sum borrowed 

c. Allowing part of sum borrowed to re¬ 

main with lender 

d. Larger obligation held merely to se¬ 

cure actual debt 

a. In General 

A contract or obligation for the payment of a sum 
of money larger than that actually lent to, or due from, 
the debtor Is usurious If the difference between the face 
amount of the obligation and the sum actually received 
or owed by the debtor, when added to the Interest, if any, 
stipulated In the contract, exceeds the return permitted 
by law on the sum actually so received or due. 

A contract or obligation for the payment of a sum 
of money larger than that actually lent to, or due 
from, the debtor is usurious if the difference between 
the face amount of the obligation and the sum ac¬ 
tually received or owed by the debtor, when added 
to the interest, if any, stipulated in the contract, ex¬ 
ceeds the return permitted by law on the sum ac¬ 
tually so received or due, 68 in the absence of mis- 


43. Okl—Baker v. Pittsburg Mort¬ 
gage Inv. Co., 171 P. 23. 67 Okl. 
310—Met* v. Winne. 70 P. 223, 16 
Okl 1. 

Computation of Interest on InstalL- 

Where note is payable In install¬ 
ments, Interest should be calculated 
only on the balances which from 
time to time are unpaid.—Manchester 
Realty Co. v. Kanehl, Of A.2d 114, 
130 Conn. 652. 

44 U.S.—Braniff Inv. Co. v. Norton, 
C.C.A.Tex., 80 F.2d 598, certiorari 
denied Norton v. Braniff Inv. Co, 
56 S.Ct. 747. 298 U.S. 663, 80 L.Ed. 
1387. 

Ga.—Penn Mut. Life Ins. Co. of Phil¬ 
adelphia v. Marshall, 175 SJIL 412, 
49 Ga.App. 287. 

Tex.—Eubanks v. Simpson, Clv.App., 
90 S.W.2d 291, error refused. 

66 C.J. p 210 note 31. 

45. Cal.—Haines v. Commercial 

Mortg. Co., 255 P. 805, 264 P. 956, 
200 CmL 609, 53 A.L.R. 725. 


Tex—Shropshire v. Commerce Farm 
Credit Co, Com.App.. 280 S.W. 181. 

46. Ark.—Clemmons v. Missouri 

State Life Ins. Co, 286 S W. 813, 
171 Ark. 744. 

66 C.J. p 210 note 33 

47. Cal—Paillet v. Vroman, 124 P. 
2d 419, 52 Cal.App 2d 297. 

N.Y.—Koven v. Kline, 280 N.Y.S. 814, 
245 App.Div. 307. 

R.I.—St. Germain v. Lapp, 48 A.2d 
181, 72 RI. 42, 166 A L.R. 450. 

66 C.J. p 210 note 34. 

48. La.—General Securities Co. v. 
Jumonville, 44 So.2d 702, 216 La. 
681. 

66 C.J. p 210 note 35. 

49. Iowa.—Partch v. Krogman, 210 
N.W. 612, 202 Iowa 524. 

5ft. Okl.—Gault v. Thurmond, 136 P. 

742, 39 Okl. 673. 

66 C.J. p 210 note 38. 

6L Okl,—Sullins v. Farmers* Exch. 
Bank, 87 P. 857, 17 Old. 419, 10 L.R. 
AJN.S., 539. 


52. N.C—State Bank ▼. Hunter, 12 
N.C. 100. 

53. US —In re Cleapor, DCGa., 16 
FSupp 481. 

Ala—Willis v. Buchman, 199 So. 886. 
30 AlaApp. 33, reversed on other 
grounds 199 So. 892, 240 Ala. 386, 
132 A.LR. 1179. 

Ark—Public Loan Corp. v. Stanber- 
ry, 272 S.W 2d 694—Ellis v. Terrell. 
158 S.W. 957, 109 Ark. 69, Ann.Cas. 
1915C 1153. 

Cal.—Taylor v. Budd. 18 P.2d 888, 
217 Cal. 262—Martin v. Ajax Const. 
Co.. 269 P.2d 132, 124 Cal.App.2d 
426—Middlekauf v. Vinson. 234 P. 
2d 742. 106 Cal.App.2d 204—Calimp- 
co. Inc. v. Warden, 224 P.2d 421, 
100 Cal.App.2d 429—Courtney v. 
Tufeld, 17 P.2d 1035, 128 Cal.App. 
504. 

Conn—Manchester Realty Co. v. Ka¬ 
nehl, 36 A.2d 114, 130 Conn 552. 
Del.—Agostini v. Colonial Trust Co., 
86 A.2d 83, 28 Del.Ch. 80. 

Fla.—Carr v. Cole, 161 Bo. 392, 119 
Fla. 266. 
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take in computation or other circumstances showing 
absence of usurious intent, 64 and except as the 
amount of such excess over the sum actually lent 
or due represents interest validly withheld or taken 
in advance, as discussed supra § 34; but it is not 
usurious if the lawful return is not so exceeded. 55 
Where the proceeds of a loan are, at the borrower’s 
direction, paid over to or through his agent, it is 
immaterial, on the question of usury, that the bor¬ 
rower does not receive the full amount thereof from 
the agent. 55 

b. Immediate Return to Lender of Part of Sum 
Borrowed 

A contrast under which a borrower of money, having 
received the whole eum for the repayment of which he 
obligates himself, immediately returns a part of such 
principal sum to the lender is equally usurious with a 
contract under which the debtor binds himself to pay 
a sum larger that that actually lent to, or due from, him. 

A contract under which a borrower of money, 
having received the whole sum for the repayment 
of which he obligates himself, immediately returns a 
part of such principal sum to the lender is equally 
usurious with a contract under which the debtor 
binds himself to pay a sum larger than that actual¬ 
ly lent to, or due from, him, 57 such return of part 
in effect reducing the contract to a loan of the 
residue only, except as it may represent a valid tak¬ 
ing of interest in advance 58 Where, however, a 
part of the money borrowed is used by the bor¬ 
rower in paying a valid debt to a third person, who 
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is himself indebted to the lender, and uses the same 
money to discharge his debt, there is no usury. 65 

e. Allowing Part of Sum Borrowed to Remain 
with Lender 

The mere fact that the whole amount of a loan la not 
paid over to, or drawn by, the borrower at once, but 
that some part or all of it is allowed to remain with the 
lender, does not render the loan usurious, provided the 
whole sum is held subject to the borrower's order or 
demand. 

The mere fact that the whole amount of a loan 
is not paid over to, or drawn by, the borrower at 
once, but that some part or all of it is allowed to 
remain with the lender, does not render the loan 
usunous, provided the whole sum is held subject to 
the borrower’s order or demand. 60 In accordance, 
however, with the general rule relating to a con¬ 
tract to pay a larger sum than that actually lent 
or due, where the borrower is bound by contract 
to leave with the lender any part of the sum bor¬ 
rowed, or to allow it to remain with him, the trans¬ 
action is usurious if the total of the amount so re¬ 
maining or withheld and the amount payable as 
interest under the terms of the loan contract ex¬ 
ceeds lawful interest on the sum actually paid over 
to the borrower. 61 The same rule has been applied 
where a lender fails or refuses to pay over to the 
borrower the full sum lent, but retains a part there¬ 
of ; 62 but according to other authority such a failure 
or refusal involves only a breach of contract, and 


Minn—Adjustment Service Bureau v 
Buelow, 263 NW. 659. 196 Minn 
563 

Mo—Van Doeren v Pelt, App 184 S 
W.2d 744 

Mont—Corpus Juris quoted la Bow¬ 
den v. Gabel, 76 P 2d 334, 336, 105 
Mont 477 

NJ-Pick v Brand. Inc. 53 A 2d 
304. 135 N J.Law 626, 25 N J Misi 
329. 

N.Y —Benton v. Sun Industries, 97 N 
Y S 2d 736, 277 App Div 46— 

Schoenfelder v. Bremer. 267 N Y S 
649. 239 App Div 366—Corpus Juris 
eltsd in Feldman v. Kings High¬ 
way S&v. Bank, 102 N Y S 2d 600, 
604, reversed on other grounds, 102 
N.Y.S 2d 306. 278 App.Dlv. 589. af¬ 
firmed 102 NE 2d 835. 303 N.Y 675 

Okl.—Tulsa Industrial Loan & In¬ 
vestment Co. v. Johnson. 69 P.2d 

54. 

Tenn.—Stout ▼. Fuqua, 103 S.W.2d 28, 
20 Tenn App. 608. 

Tex.—Glenn v. McCarty, 155 S.W.2d 
912, 187 Tex. 608—Glenn v Ingram. 
126 S.W.2d 951, 188 Tex. 431-—Tem¬ 
ple Trust Cd. v. Powers. 126 S.W. 
2d 947. 188 Tex. 426—Temple Trust 
Co. v. Sewell. 126 S.W2d 943. 133 
Tex. 417—Dulaney v. Jackson, Civ. 


App . 162 S W 2d 142, error refused 
—Glenn v. Noah, Civ.App, 130 S. 
AY 2d 1069—Clements v. Williams, 
Civ App , 128 S W 2d 103—Groves v. 
National Loan & Inv. Co. of De¬ 
troit, Mich , Civ.App., 102 S W 2d 
508—Temple Trust Co. v. Stobaugh, 
Civ App, 59 SW.2d 916, error dis¬ 
missed 

Wash—Tacoma Hotel v. Morrison & 
Co. 74 P 2d 1003. 193 Wash. 134. 

66 C J p 210 note 42. 

54. Minn—Chambers ▼. Gilbert, 70 
NW. 1077, 68 Minn. 183. 

66 C.J. p 211 note 43. 

55. Minn —State v Rivers, 287 N.W. 
790. 206 Minn 85, 125 A.L.R 475 

Ohio.—Nye v Schwab, 16 N.E 2d 783, 
58 Ohio App 422 

Okl.—Keahey v. Craig, 96 P.2d 521, 
186 Okl 162. 

66 C.J. p 211 note 45. 

56. NC—Barefoot v. Lee, 88 S.E. 
247, 168 N.C 89. 

57. Minn—Elston v. Kelly, 26 N.W. 
229, 34 Minn. 409. 

66 C.J. p 211 note 48. 

58. Pa.— Oyster v. Longnecker, 16 
Pa. 269 

66 C.J. p 211 note 49. 

615 


59. N.Y.—Thwaites v. Deane, 44 Hun 
628, 9 N.Y St. 330. 

60. NC —Ray v. Atlantic Life Ins. 
Co , 178 S E 89, 207 N.C. 654. 

66 C J. p 211 note 53 

Unlawful retention of money not 
usury 

Va—Chakales v. Djiovanides, 170 8. 
E. 848, 161 Va. 48. 

6L Fla.—Mindlin v. Davis, 74 So.2d 

789. 

66 C J p 211 note 55. 

Retention to discharge mortgage 
Where lenders retained part of 
loan to discharge borrowers' mort¬ 
gage held by third person, but in¬ 
stead of immediately paying such 
prior mortgage lenders made only 
regular monthly payments in name 
of borrowers, such delay in paying 
prior mortgage constituted delay in 
advancement of substantial portion 
of the loan and, in absence of abate¬ 
ment of interest on amount so re¬ 
tained, constituted violation of usury 
statute.—Mindlin v. Davis, supra. 

62. N.J.—Barr’s Adm’x v. African 
M. 32. Mount Pisgah Church. Ck, 
10 A. 287. 
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§§35-36 USURY 

not usury, 68 and on the same principle it has been 
held that, where a note providing for the highest 
lawful rate of interest is given for goods to be fur¬ 
nished, a failure to furnish a part thereof is merely 
a partial failure of consideration, and does not ren¬ 
der the note usurious. 64 

d. Larger Obligation Held Merely to Secure 
Actual Debt 

Where a contract Is made for the payment of a sum 
larger than that actually lent to, or due from, the maker, 
but It clearly appears that such contract Is held by the 
creditor merely to secure the repayment of the actual 
loan or debt, there Is no usury, there being no corrupt 
intent to take more than a lawful return. 

Where a contract is made for the payment of a 
sum larger than that actually lent to, or due from, 
the maker, but it clearly appears that such con¬ 
tract is held by the creditor merely to secure the 
repayment of the actual loan or debt, 65 as where 
a note is made in ignorance of the amount which 
can be borrowed, or in the belief that the full face 
amount thereof can be obtained, but only a lesser 
sum is raised thereon, and only the sum so raised 
is claimed by the creditor as the principal of the 
loan, 66 there is no usury, there being no corrupt in¬ 
tent to take more than a lawful return. However, 
it has also been held that where the lender charges 
legal interest on the full amount of the loan but 
requires a portion to remain in his possession as 
security, the transaction is usurious. 67 

§ 36. Receiving Something Other than Mon¬ 
ey for Use of Money 

Where Interest or compensation for a loan or for¬ 
bearance is paid in a medium other than money, the 
means of ascertaining whether the payment exceeds the 
rate allowed by law Is to reduce the medium of payment 


to Its equivalent In dollars, end If the value of the medi¬ 
um when so ascertained Is more than the lawful rate on 
the debt or obligation on which the Interest Is paid. It 
amounts to the collection of usury. 

Usury may be paid and received in property as 
well as in money; 68 so where interest or compen¬ 
sation for a loan or forbearance is paid in a medium 
other than money, the means of ascertaining wheth¬ 
er the payment exceeds the rate allowed by law is 
to reduce the medium of payment to its equivalent 
in dollars, 69 and if the value of the medium when 
so ascertained is more than the lawful rate on the 
debt or obligation on which the interest is paid, it 
amounts to the collection of usury. 70 Thus, a con¬ 
tract of loan or forbearance which is made pay¬ 
able in a specified commodity at a lower price or 
value than its current value is usurious if the dif¬ 
ference between the agreed price and the actual 
value exceeds lawful interest on the principal sum, 71 
except where the debtor is given the option of dis¬ 
charging his obligation by paying the sum lawfully 
due from him within a specified time. 78 

On the other hand, where a loan contract speci¬ 
fics a usurious rate of interest, but the interest is 
made payable in a specified quantity of goods, the 
transaction is not usurious if the money equivalent 
of the goods delivered in payment does not exceed 
lawful interest on the principal sum. 78 In view, 
however, of the rule that a creditor’s return need 
not be limited to the statutory rate where it is af¬ 
fected by a contingency putting the whole of it at 
hazard, as discussed supra § 31 b, a contract is 
ordinarily not usurious under which the creditor 
is to receive, in consideration of his loan or for¬ 
bearance, property or services of uncertain value, 
even though the probable value is greater than law¬ 
ful interest, 74 unless the excess is so palpable as 


63. N.J.—Auble ▼. Trimmer, 17 N.J. 
Eq 242. 

66 C J p 212 note 58. 

61 Ark.—Lanier v. Union Mortg., 
etc., Co.. 40 S W. 466, 64 Ark. 89. 

65. Pa —Real Estate Inv. Co. v. 
Roop. 19 A. 278. 132 Pa. 496, 7 L. 
RA. 211. 

66 C.J. p 212 note 60. 

66. N Y.—Bard well Howe, 1 

Clarke 281. 

67. NY. —Vee Bee Service Co. v. 
Household Finance Corp., 51 N.Y.S. 
2d 590. affirmed 65 N.YS 2d 570, 269 
App.Div. 772. 

Security for other loans 

Where, under bank system of per¬ 
sonal loans, a part of loan was re¬ 
tained by bank as seciAity not only 
for particular borrower’s loan, but 
also for all other loans made by the 
1 +nAing bank, the transaction was 


usurious —Vee Bee Service Co. v. 
Household Finance Corp, supra 

68. Okl—Security Thrift Syndicate 
v Tidwell, 123 P.2d 955, 190 Okl 
377. 

Tex—Palmetto Lumber Co. v. Gibbs, 
80 S.W 2d 742, 124 Tex 615, 102 A 
L R. 474. motions overruled 82 S 
W.2d 376, 124 Tex. 615, 102 ALR. 
482—Finn v Alexander, CivApp. 
166 S.W 2d 500, certified question 
answered 163 SW.2d 714, 189 Tex 
461—Smith v. Brewer, Civ.App, 149 
S.W 2d 262, error dismissed— 
Schmid v. City Nat. Bank, Civ App„ 
94 S.W.2d 654, affirmed Schmid v. 
City Nat. Bank of Wichita Falls, 
114 S.W.2d 854. 132 Tex. 115. 

66 C J. p 212 note 64. 

Transaction deemed usurious 
Where in one loan transaction the 
interest on principal loan with 
amount required to mature bonds 
purchased by borrower from lender, j 
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which bonds are required to be sur¬ 
rendered by borrower to lender in 
payment of loan, exceeds 10 per cent 
interest on amount loaned, the trans¬ 
action is ‘•usurious.”—Security Thrift 
Syndicate v. Tidwell. 123 l\2d 955, 
190 Okl. 877. 

69. Tex —Stewart ▼. Briggs, Civ. 
App„ 190 S W. 221. 

7a Tex.—Stewart v. Briggs, supra. 

71. Mass.—Cutler v. Johnson, 6 
Mass 266. 

72. Mass.—Cutler v. How, 8 Mass 
257. 

73. Tex.—Stewart ▼. Briggs, Civ. 
App., 190 S W. 221. 

74. Ala.—De Valensuela v Ross, 156 
So. 765, 229 Ala. 248, 95 ALR 
1228. 

Cal.—Young v. Hillman, 64 F.2d 733, 
11 Cal App.2d 789. 

Tex.—Corpus Juris quoted 


in Korth 
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to show a corrupt intent to violate or evade the 
usuiy laws, 76 or unless the contract is made for 
the purpose of such violation or evasion. 76 

§ 37. Addition of Exchange to Interest or 
Discount 

a. Loan made in one place to be repaid 

in another 

b. Loan made and repayable in same 

place 

c. Proceeds of loan taken in form of 

lender’s draft 

a. Loan Made in One Place to be Repaid in 
Another 

A contract for the repayment of a loan or debt at a 
place other than that at which it it made or incurred, 
may, without being usurious, provide for the payment, 
in addition to interest at the highest lawful rate, of the 
customary rate of exchange between the place where 
the loan la made or the debt is incurred and the place 
of payment, provided the parties act in good faith. 

A contract for the repayment of a loan or debt 
at a place other than that at which it is made or 
incurred, or in funds of such another place, may, 
without being usurious, provide for the payment, 
m addition to interest at the highest lawful rate, 
of the customary rate of exchange between the 
place where the loan is made or the debt is in¬ 
curred and the place of payment, provided the par¬ 
ties act in good faith, since in such case there is 
no additional compensation to the lender for the 
loan or forbearance. 77 Similarly, the cost of ex¬ 
change, in addition to maximum lawful interest, may 
be reserved m connection with the discounting of 
a note or other obligation where it is payable at 
a place other than where it is discounted, 78 and this 
rule applies as well to instruments discounted for 
the makers or drawers thereof as to those discount¬ 
ed for payees or subsequent holders. 79 The courts 
will not, however, allow exchange to be used as a 
device to hide usury; thus, if a loan made or debt 
incurred in one place is made payable in another, 
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if exchange is taken with usurious intent the trans¬ 
action is tainted with usuiy if the maximum law¬ 
ful return to the creditor is thereby exceeded, 60 
and the inclusion or addition of a charge for ex¬ 
change, over and above lawful interest, will ren¬ 
der a loan contract usurious if the place of pay¬ 
ment is fixed elsewhere than at the place where 
the loan is made for the purpose of obtaining or 
concealing an excessive exaction, 61 although a 
transaction is not rendered usurious by the fact that 
payment is stipulated to be made at a place, other 
than the place of the loan or debt, where the money 
may or will be worth more to the creditor than if 
paid at the place where the loan is made or the 
debt incurred 82 

A contract providing for exchange is not necessar¬ 
ily mala fide and usurious because the rate of ex¬ 
change at the time the contract is made is in favor 
of the place of payment rather than the place of 
the loan, since the course of exchange may shift 
before the loan or debt becomes payable. 83 Where 
a charge for exchange on the discount of a bill 
payable at a different place is made in good faith, 
the transaction is not rendered usurious by the 
fact that subsequently payment of the bill at its 
maturity is made at the place of the discount, with¬ 
out deduction of the amount charged for exchange. 64 

Note not specifying place of payment has been 
held not to be usurious because of a provision for 
the payment of principal and interest with ex¬ 
change on a designated distant place, where there 
is nothing to show that the provision was inserted 
with intent to evade the usury laws. 85 

Amount or rate of exchange . Where it is proper 
or permissible to make a charge for exchange, the 
amount which may be charged is not more than a 
fair rate of exchange, 86 and if a higher rate is taken 
it is usury. 87 It is immaterial that the rate of ex¬ 
change charged is greater than the cost of trans¬ 
porting specie between the place of the loan or 
discount and the place of payment. 88 


v. Tomlinson. Civ.App., 73 S.W.2d 
1048. 10S0. 

86 C.J. p 212 note 71. 

76. Ala—Do Valenzuela v Ross, 156 
So. 765. 229 Ala. 248. 95 ALR 
1228 

Tex.— Corpus Juris quoted In Korth 
v. Tumlinson, CivApp., 73 SW.2d 
1048. 1050. 

66 C.J. p 212 note 72. 

76. Ala.—Wright ▼. McAlexander. 11 
Ala. 286. 

Tex.— Corpus Juris quoted in Korth 
v. Tumlinson, Clv.App.. 73 SW.2d 
1048. 1060. 

77. U.8.—Buckingham v. McLean, 


Ohio. 13 How 150, 172. 14 LEd 
90. 

66 C J p 213 note 75. 

78. Ind—State Bank v. Rodgers, 3 
Ind 53. 

66 C J p 213 note 76. 

79. US —Buckingham v. McLean, 
Ohio, 13 How 150. 14 LEd. 90 

80. U.S.—Andrews v. Pond, Ala., 13 
Pet. 65, 10 L Ed. 61. 

66 C.J p 213 note 79. 

81. N Y —Price v. Lyons Bank, 33 N. 
Y 55. 88 Am.D 368. 

66 C J p 213 note 80 
88. N.Y.—Cuyler v. Sanford, 13 
Barb. 339 


83. Ill.—Griffin v. Marine Co. of Chi¬ 
cago, 62 Ill 130. 

66 C.J p 213 note 82. 

96. Wis.—Central Bank ▼. St. John, 
17 Wis. 157. 

85. Ga.—Smith v. Champion, 29 8. 
E 160. 102 Ga. 92. 

86. U.S—Andrews ▼. Pond, Ala., 18 
Pet. 66, 10 L.Kd. <L 

6$ C J. p 214 note 91. 

87. U.S—Andrews v. Pond, Ala* 18 
Pet 65. 10 L.XM 61. 

88. Ind—State Bank v. Rodgers, 8 
Ind. 53. 


617 



91 C.J.S. 


§§ 37-38 USURY 

i Loan mb and Repayable In 8ama Place 

Where the loan or debt le to be paid In the eame 
place ae that In which It la made or Incurred, so that 
there can be no exchange expense, the exaction of a 
sum, under the name of exchange, constitutes usury If 
the amount thereof, together with the interest, if any, 
payable on the principal sum, exceeds the rate of re¬ 
turn permitted by law. 

Where, under the terms of a contract of loan or 
forbearance, the loan or debt is to be paid in the 
same place as that in which it is made or incurred, 
so that there can be no exchange expense, the ex¬ 
action of a sum, under the name of exchange, con¬ 
stitutes usury if the amount thereof, together with 
the interest, if any, payable on the principal sum, 
exceeds the rate of return permitted by law. 89 Sim¬ 
ilarly, the exaction of a charge for exchange on 
renewal notes is usurious, on the same principle, 
where they are made payable at the same place as 
the notes of which they are a renewal, even though 
that be different from the place where the loan was 
made. 90 A lender cannot lawfully require reim¬ 
bursement by the borrower of expenses incurred 
by the former, before the making of the loan, on ac¬ 
count of exchange or the cost of bringing his money 
to the place where the loan is made. 91 

c. Proceeds of Loan Taken in Form of Lender’s 
Draft 

Where a borrower of money accepts from the lender 
the latter's draft for the proceeds of the loan, the taking 
by the lender of a proper amount for exchange on the 
draft, in addition to Interest at the highest lawful rate 
on the loan, is not, in the absence of bad faith, usurious, 
but merely a lawful dealing in exchange. 

Where a borrower of money, desiring to use 
the money in a place other than that where the loan 
is made, accepts from the lender the latter’s draft 
on such other place for the proceeds of the loan, 
the taking by the lender of a proper amount for 
exchange on the draft, in addition to interest at 
the highest lawful rate on the loan, is not, in the 


absence of bad faith, usurious, but merely a law¬ 
ful dealing in exchange, 92 except, it would seem, 
where the lender’s draft is payable only after a con¬ 
siderable time, 93 and not even then, it has been 
held, if the amount of interest for the time the draft 
has to run, together with the exchange actually 
charged, is less than the exchange which the lender 
might properly have exacted. 94 

§ 38. Compound Interest 

a. In general 

b. Interest notes or coupons bearing in¬ 

terest after matunty 

c. Agreement for interest on interest due 

and unpaid 

d. Note including interest on interest 

past due 

a. In General 

Although It has been held In some Jurisdictions that 
an agreement of loan or forbearance providing in ad¬ 
vance for the payment of compound interest, or Interest 
on any installments of Interest which shall not be paid 
when due, savors of usury, in other Jurisdictions It has 
been held that such agreements are not usurious. 

In testing a transaction for usury, a provision 
for interest on interest is considered. 96 On grounds 
of public policy it has been held by some authori¬ 
ties that an agreement for payment of compound 
interest, or interest on installments of interest which 
shall not be paid when due, generally will not be 
enforced, it being regarded as oppressive, and un¬ 
duly favoring a creditor who fails to collect inter¬ 
est when it is due, thereby in the end injuring rath¬ 
er than benefiting the debtor, and as tending to, 
or savoring of, usury; 96 but it has been clearly 
pointed out that, correctly considered, the unenforce¬ 
ability of such an agreement on grounds of public 
policy has nothing to do with the question of usu- 
iy; 97 and it is held in a number of jurisdictions 
that such agreements are not usurious, 98 and they 


89. Wis.—Cornell v. Barnes, 26 Wis. 
473. 

66 C.J. p 214 note 85. 

90. N.Y.—Price v. Lyons Bank. 33 N. 
Y. 55. 88 Am.D. 368 

91. N.Y.—Jacks v. Nichols, 3 Sandf. 
Ch. 313. affirmed 5 N.Y. 178. 

66 CU. P 214 note 87. 

93. N.Y —International Bank T. 

Bradley. 19 NY. 245. 

66 C.J. P 214 note 88. 

93. N.Y.—Cayuga County Bank t. 
Hunt. 2 Hill 636. 

94 . N.Y.—Ontario Bank v. Scherm- 
erhorn. 10 Paige 109. 

96. Cal.—Lewis v. Pacific States 
Savings A Loan Co., 27 P.2d 439. 1 
Cal.2d 69L 


96. U.S.—Lee v. Equitable Life As- 
sur. Soc. of U. S.. D.CMo. 56 F. 
Supp 362, applying Colorado rule 
—Transbel Inv. Co v. Both. D.C. 
N Y., 36 F.Supp. 396, applying New 
York rule. 

66 C.J. p 214 note 97. 

97. U S.—Madison Personal Loan v. 
Parker, CCA.N.Y., 124 F2d 143. 

66 C.J. p 215 note 98 

96. U.S—In re Hadner, DC.N.Y., 36 
F.Supp. 964, affirmed, C.C.A., Madi¬ 
son Personal Loan ▼. Parker, 124 
F.2d 143. 

Ariz.—Fagerberg v. Denny, 112 P.2d 
678, 57 Ariz. 179. 

Ark.—Phipps-Reynolds Co. v. Mcll- 
roy Bank A Trust Co„ 124 S.W.2d 
222, 197 Ark. 621. 
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Cal.—Carter v Seaboard Finance Co., 
203 P.2d 758, 33 Cal 2d 564. 

Tex.—Bothwell v Farmers A Mer¬ 
chants State Bank & Trust Co of 
Rusk, 82 SW.2d 945, 125 Tex 488, 
set aside, Com.App., 84 S.W.2d 229. 
Wash—Gill v Strouf. 105 P.2d 829, 
5 Wash.2d 426 
66 C.J p 215 note 99. 
interest compounded monthly 

Interest charged customer by 
stockbrokers was not usurious be¬ 
cause compounded monthly, where at 
rate adopted it did not in the aggre¬ 
gate exceed 6 per cent, per annum, 
especially where parties agreed that 
brokers could charge as interest such 
sums as they might determine to be 
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have in proper cases been held valid and enforcea¬ 
ble," provided the rests or periods for compounding 
are not so frequent as to indicate an intention of 
violating or evading the usury laws, 1 and under 
some statutes are specifically authorized. 2 

In a few jurisdictions agreements for interest on 
unpaid installments of interest to become due are 
held usurious if they will result in a return to the 
creditor exceeding simple interest at the highest 
lawful rate on the principal amount of the loan or 
debt, 2 as where the stipulated rate of interest on 
the principal is the highest rate permitted by law, 
since in such case the payment of interest on inter¬ 
est would necessarily result in exceeding simple 
interest at a lawful rate; 4 and agreements for in¬ 
terest on interest are expressly prohibited by some 
statutes. 6 

In still other jurisdictions a distinction is made 
between those contracts which stipulate for com¬ 
pounding interest during the whole term of the 
loan, and payment of the whole amount of interest 
at the maturity of the principal, and those contracts 
which provide for periodic payments or installments 
of interest with a provision for interest from the 
date of default on any installment remaining un¬ 
paid, contracts of the former character being held 
usurious, 6 while those of the latter character are 
held not to be usurious, 7 in view of the general 
rules relating to obligations for the payment of 
excessive interest on a contingency under the debt¬ 
or’s control and from which he can relieve him¬ 
self of liability by complying with the terms of the 
contract. 

Necessity of agreement . Interest may not be com¬ 
pounded except pursuant to an agreement of the par¬ 
ties to the transaction. 8 
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b. Interest Notes or Coupons Boring Interest 

after BCaturity 

It Is generally held that a provision In a separata 
Interest note or coupon, given for interest on the prin¬ 
cipal sum of a debt or obligation, for Interest on such 
note or coupon after its maturity does not constitute 
usury, but is valid and enforceable, except where the 
compounding of interest Is prohibited or restricted by 
statute. 

It is generally held, even in jurisdictions in which 
the general rule obtains that a prior agreement for 
compound interest, or interest on interest to become 
due is usurious or unenforceable, where it has been 
referred to as an “illogical exception” to that rule, 9 
that a provision in a separate interest note or cou¬ 
pon, given for interest on the principal sum of a 
debt or obligation, for interest on such note or 
coupon after its maturity does not constitute usury, 
but is valid and enforceable, 10 except where the 
compounding of interest is prohibited or restricted 
by statute. 11 In at least one jurisdiction, however, 
the rule obtains that a provision for interest on an 
interest note or coupon is unenforceable if the en¬ 
tire sum payable as interest on the principal debt 
and on such note or coupon exceeds simple interest 
on the principal at the highest lawful rate, 12 as 
where the interest note or coupon itself represents 
interest on the principal at the highest lawiul rate, 
the provision for interest on the coupon necessarily 
causing such rate to be exceeded, 13 but that there is 
no usury where the interest rates on the principal 
sum and on the interest note or coupon are such 
that lawful simple interest on the principal is not 
exceeded 14 

c. Agreement for Interest on Interest Due and 

Unpaid 

Where lawful interest has become due under a con¬ 
tract of loan or forbearance, and is unpaid, an agree¬ 
ment between the parties for the payment of Interest 


reasonable —Montgomery v. Van 
Ronk. 195 A. 910. 328 Pa. 508. 

09. Arl*—Fagerberg v. Denny, 112 
P 2d 578. 57 Aria 179. 

<6 C J. p 216 note 1. 

1. Ark -—First Nat. Bank v. Waddell. 
85 S W. 417, 74 Ark. 241, 4 Ann Cas 
818 

86 C J p 216 note 2. 

VictitiouB rest date 

US.—Transbel Inv. Co. v. Roth. DC. 

N.Y., 86 F.Supp. 396 
S Cal.—Yndart v. Den. 48 P. €18, 
116 Cal. 633, 58 Am SR. 200. 

66 C.J. p 216 note 8. 

Compounding act ofteaor than once 
a year 

U.S —Mississippi V&L Trust Co v. 
Oklahoma Ry Co., C.C.A Okl, 156 
F.2d 283. applying Missouri law. 

66 C.J. p 216 note 8 £bj. 


3. Ind —Kimbrough v. Lukins, 70 
Ind 373 

66 C J p 216 note 4 

4. Cal —Martin v. Kuchler, 299 P. 
52, 212 Cal 536 

66 C J p 216 note 5. 

5. Minn—Lee v. Mel by, 100 N.W. 
379, 93 Minn 4. 

66 C J p 216 note 6. 

6. Ill —Drury v. Wolfe, 25 N.E. 626, 
134 Ill 294. 

66 C J. p 217 note 8. 

7. Miss.—Merchants* ft Planters* 
Bank v. Caston, 62 So. 633, 97 
Miss. 309. 

66 C J p 217 note 8 . 

8. Cal —Schneider v. Turner, 76 P.2d 
668, 10 Cal.2d 771. 
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9. Minn.—Lee v. Melby, 100 N.W. 
379, 93 Minn. 4. 

10. US —American Brake Shoe ft 
Foundry Co. v Interborough Rapid 
Transit Co, D.CN.Y., 26 F.Supp. 
954 

66 CJ p 217 note 14—8 G.J. p 147 
note 98 [a]. 

11. Idaho—Vermont L. & T. Co. v. 
Tetzlaff. 53 P. 104, 6 Idaho 106. 

66 C.J. p 217 note 15. 

12. Neb—Lewis Inv. Co. v. Boyd, 
67 N.W. 456. 48 Neb. 604. 

13. Neb.—Mathews v. Toogood, 41 N. 
W. 130. 25 Neb. 99. 

66 C J. p 217 note 17. 

14. Neb.—Lewis Inv. Co. v. Boyd, 
67 N.W. 466. 48 Neb. 604. 

66 C. J. p 217 note 16. 
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%ta tawful rate on ouch overduo Interact, In consideration 
of tho creditor's forbearance to compel Immediate pay¬ 
ment thereof, it enforceable, and not usurious. 

Where lawful interest has become due under a 
contract of loan or forbearance, and is unpaid, an 
agreement between the parties for the payment of 
interest at a lawful rate on such overdue interest, 
in consideration of the creditor’s forbearance to 
compel immediate payment thereof, is enforceable, 
and not usurious, 15 as where an account, including 
interest, is settled, and interest is agreed to be paid 
on the balance, or a note, bearing interest, is given 
for the principal of a loan or debt and interest there¬ 
on to the date of the note, 16 or where a separate 
interest-bearing note is given for an installment 
of interest due and unpaid, 17 or where periodic bal¬ 
ances are struck in an active account, and interest 
then due is included in each balance stated, 18 sub¬ 
ject, however, to the general rules relating to the 
computation of interest in stating accounts, as dis¬ 
cussed m Interest § 68, and unless the compounding 
or renewing is so frequent or otherwise unreason¬ 
able as to indicate a disposition not to relend in 
good faith, but to oppress the debtor and, by the de¬ 
vice of rapid renewals, to evade the usury laws. 19 
Such an agreement for interest on unpaid interest 
may validly be made by parol, 20 except it seems, 
where the debt is secured by mortgage on real 
estate which is chargeable for the interest agreed 
to be paid. 21 

Where, however, the unpaid interest on the prin¬ 
cipal sum exceeds the lawful rate, a new note, bear¬ 


ing interest, for the amount of such interest and 
principal, 22 or a separate interest-bearing note for 
such interest, 23 is affected with usury, except where 
the statute provides otherwise. 24 

d. Note Including Interest on Interest Past Due 

Although In some Jurisdictions an Interest-bearing 
promissory note, given for a sum representing a debt 
or obligation past due together with compound Interest 
thereon, has been held usurious, in other Jurisdictions 
such a note has been held valid. 

An interest-bearing promissory note, given for a 
sum representing a debt or obligation past due to¬ 
gether with compound interest thereon, or interest 
on unpaid interest on the principal, has in some cases 
been held usurious, 25 or unenforceable, as lacking 
consideration, 26 but in other jurisdictions such a 
note is held valid and enforceable, the consideration 
for the promise to pay the compound interest in¬ 
cluded in the note being found in a moral obligation 
on the debtor to make good his default in the pay¬ 
ment of interest on the principal debt, 27 except 
that, as has been held, if the inclusion in the note of 
the interest on past due interest is exacted of an 
unwilling debtor as a condition of the creditor’s 
forbearance, then if the note itself bears the maxi¬ 
mum lawful rate of interest it is usurious, 28 and ex¬ 
cept where, by frequent rests or renewals, or other¬ 
wise, there is evidenced an intent to violate or evade 
the usury laws. 29 


15. Arlz—Greer v. Greer, 108 P2d 
398, 56 Ariz. 394 

Oa.—B yrd v. Prudential Ins. Co. of 
America, 196 S E 72, 185 Ga 625— 
Byrd v Equitable Life Assur Soc, 
196 S.E 63. 185 Ga 628 

N.Y —Jones v. Massachusetts Mut. 
Life Ins. Co., 126 N.Y S 2d 630, 204 
Misc 1096, affirmed 131 N Y S 2d 
920, 284 AppDiv. 832, reargument 
and appeal denied 135 N.Y.S.2d 616, 
284 App Div. 933. 

ND —Security Credit Co. v. Wieble, 
272 N W. 750. 67 N.D 407. 

Or—Union Central Life Ins. Co. v. 
La Follette, 44 P.2d 165, 160 Or. 
455 

Tex—North Texas Building A Loan 
Ass'n v. Moore, Civ App, 82 S W.2d 
397, error dismissed—Wichita Falls 
Building & Loan Ass'n v. Moss, Civ 
App-, 82 S W 2d 171, error dis¬ 
missed. 

66 CJT. p 217 note 20 

16L Ariz.-—Greer ▼. Greer, 101 P.2d 
396. 56 Ariz. 394. 

66 C.J. p 218 note 2L Ht 

17. W.Va. —Craig v. McCulloch, 20 
W.Va. 148. 

66 CJ. p 218 note 22. 


18. Ark—Helena First Nat Bank v 
Waddell. 85 S W 417, 74 Ark 241 

66 C.J p 218 note 23. 

Compounding interest quarterly 

Where an obligation expressly pro¬ 
vides that interest is payable quar¬ 
terly, interest, if not paid when due. 
may be compounded quarterly, with¬ 
out violating usury statute, unless it 
appears from all of the facts that the 
provision of frequent interest dates 
was made for the express purpose of 
defeating the usury law.—Fagerberg 
v. Denny, 112 P.2d 578, 57 Ariz. 179. 

19. Ariz —Fagerberg v. Denny, 112 
P.2d 578. 57 Ariz 179. 

Ga.—Kent v Hibernia Sav. Bldg. A 
Loan Ass'n, 10 S.E 2d 759, 190 Ga. 
764. 

Ky—Bodes v. Blythe, 2 B.Mon. 335. 
S.C.—Jones v. Godwin, 198 S.E. 36, 
187 S.C. 510. 

90. Neb—Sanford v. Lundquist, 118 
N.W. 129, 80 Neb. 414, 18 L.R.A, 
N.S., 633 

66 C.J. p 218 note 26. 

8L N.Y.—Young v. Hill. 67 N.Y. 162, 
23 Am.R. 99. 


22. Minn—Simpson v. Evans. 46 N. 
W. 908. 44 Minn 419. 

66 C J p 218 note 28. 

23. La.—Weaver v. Kearny & Blois, 
17 La.Ann. 326 

24. La—Hailes v Hynson, 12 La. 
App, Orleans, 327. 

66 C.J. p 218 note 30. 

25. Minn—Simpson v. Evans, 46 N. 
W 908, 44 Minn 419. 

66 C J. p 218 note 31. 

96. Minn—Simpson ▼. Evans, supra 
27. Tex—Travelers Ins. Co v. Lee, 
Civ App., 94 S.W.2d 777 —Guaranty 
State Building A Loan Ass’n v. 
Farmer. Civ App.. 84 SW2d 277, 
error refused—North Texas Build¬ 
ing A Loan Ass'n ▼. Moore, Civ. 
App., 82 S.W.2d 397, error dismiss¬ 
ed—Spiller v. Bell. Civ.App., 55 S 
W 2d 634, error dismissed. 

66 C J. p 219 note 33. 

98. Ill.—Leonard v. Patton. 106 HI. 
99. 

N.Y.—Townsend ▼. Corning, 1 Barb. 
627. 

99. Ill.—Psddlcord v. Connard, 85 
Ill. 102. 

66 C.J. p 219 note 85. 
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§ 39. Use of Customary but Inaccurate 
Method of Computing Time 

As a general rule, the fact that the interest payable 
Under a contract of loan or forbearance is slightly in 
excess of the maximum lawful rate for the period, as a 
result of the use of rules of computation customarily 
adopted in similar transactions, for the purpose of avoid¬ 
ing complicated calculations, Is not regarded as tainting 
the transaction with usury. 

As a general rule, the fact that the interest payable 
under a contract of loan or forbearance is slightly 
in excess of the maximum lawful rate for the period, 
as a result of the use of rules of computation custom¬ 
arily adopted m similar transactions, for the pur¬ 
pose of avoiding complicated calculations, or for 
other innocent reasons, is not regarded as tainting 
the transaction with usury. 30 By some authori¬ 
ties, however, it is held that the use of a rule of com- 
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putation which must result hi taking: more than law¬ 
ful interest constitutes usury, even though such mode 
of computation is customary; 81 and the rule is es¬ 
tablished that if such a rule of computation is used 
with usurious intent the transaction is in violation 
of the usury laws. 32 

Reckoning year as three hundred and sixty days . 
In a number of jurisdictions the rule has become 
established that ordinarily no usury results from 
the computation of interest for short periods on 
the basis, as a matter of convenience of calculation, 
of a year as three hundred and sixty days, or thir¬ 
ty days as a month. 33 In other jurisdictions, how¬ 
ever, such method of computation has been held to 
be improper, and to render the transaction usuri¬ 
ous. 34 


3. Benefit or Detriment from Collateral Agreement or Transaction 


§ 40. In General 

Where a creditor, by a collateral agreement, secures 
any profit or advantage in excess of lawful interest the 
transaction is tainted with usury. 

The general rule that any agreement whereby a 
creditor may secure any profit or advantage in ex¬ 
cess of lawful interest renders the transaction usu¬ 
rious, as discussed supra § 28, is applicable where 
any collateral agreement or transaction between 
the parties is such as to result m added benefit to 
the creditor by way of consideration for his loan 


or forbearance, and if the benefit is such that the 
rate of return authorized by law is exceeded the 
transaction is tainted with usury. 35 The acceptance 
by a creditor of a voluntary gift from his debtor, 
however, will not constitute usury, 36 provided the 
gift is real and not a mere pretense to cover an ex¬ 
cessive exaction, 37 and a collateral transaction be¬ 
tween debtor and creditor, whereby the latter may 
take profit or benefit, will not render the loan or 
forbearance usurious where the transaction is en¬ 
tered into in good faith and without usurious in¬ 
tent. 38 Moreover, where a creditor renders hi* 


30. U.S.—Timberlake v First Nat 
Bank. CCMiss. 43 F. 231 
66 C J p 219 note 37 
3L Mo —Bank of Willow Springs v 
Utterman. App. 184 S W. 1171. 

66 C J p 219 note 38 

32. Mass.—Agricultural Bank V. 

Bissell, 12 Pick 586. 

66 C.J p 219 note 39 

33. Miss —Dickey v Bank of Clarks- 
dale. 184 So 314, 183 Miss 748- 
Cox v. Timlake, 153 So 794. 169 
Miss 568 

66 C.J. p 219 note 40. 

34L N.J—Ditmars v Camden Trust 
Co. 92 A 2d 12, 10 NJ. 471. 

66 C.J. p 219 note 41 

35. Cal—Klett v Security Accept¬ 
ance Co.. 242 P.2d 873. 38 Cal.2d 
770. 

Miss—Dickey v. Bank of Clarksdale. 

184 So. 314, 183 Miss. 748 
Fa—Aarons v. Stone, 39 Pa.Dist. St 
Co. 27. 

Tex—Hatridge v Home Life & Acc. 

Ins. Co. Civ.App., 246 S.W.2d 666. 
66 C.J. p 220 note 44. 

Vaeaforoeable oontraot can not be 
tied in with note so as to make note 


usurious—Linne v Ronkainen. 37 N. 
W 2d 237. 228 Minn 316 
Agreement to "finance” 

Alleged usurious agreement to 
"finance” borrower of money was 
held to mean to do so only by lending 
of money—Fred G. Clark Co. v. E 
C. Warner Co.. 247 N.W. 225. 188 
Minn 277 

Signing agreement as debtor and 

creditor 

The signing of agreement by same 
person as debtor and as creditor was 
not a controlling factor in determin¬ 
ing whether agreement was usurious. 
—Calimpco, Inc. v. Warden, 224 P2d 
421, 100 Cal.App 2d 429. 

Share of earnings, income, or profits 

(1) Where there is a loan of mon¬ 
ey to be compensated for by a share 
in earnings, income, or profits, in 
lieu of, or in addition to, interest, in. 
determining whether the transaction 
is usurious the share of earnings, 
income, or profits must be considered 
as interest.—Brown v. Cardoza, 153 
P.2d 767, 67 Cal.App.2d 187—66 C.J. p 
220 note 44 [b]. 

(2) Agreement between borrower 
and lender was held to import bonus 
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consisting of salary and common 
stock of borrower corporation for 
loan of money, leaving no room for 
presumption that transaction was 
legal.—Fred G. Clark Co. v. E. C. 
Warner Co, 247 N.W. 225, 188 Minn. 
277. 

36. Okl.—Wood v. Harris, 203 P.2d 
710. 201 Okl 201. 

66 C J. p 220 note 45. 

37. Ill—Springer v. Mack, 222 I1L 
App. 72. 

Wis —McFarland ?, Carr, 16 Win. 
259. 

38. Ark.—Lieavitt v. Marathon OU 
Co., 67 S W 2d 814, 186 Ark. 1077. 

Pa.—Philadelphia Dairy Products Co. 
▼. Pilchard, Com.PL, 54 Dauph.Co. 
326. 

Tex.—Hatridge v. Home Life St Acc. 
Ins. Co., Civ.App., 246 S.W.2d 666 
—State ▼. Abbott Loan Service, 
Civ.App., 195 S.W.2d 416, error re¬ 
fused no reversible aim. 

66 CLJ. p 220 note 47. 

Intention of doing something 
which, when carried out, results in 
usurious compensation for loan, re¬ 
sults in usury, regardless of wheth- 
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debtor any bona fide service, or confers on him 
some real benefit, even though it is in connection 
with the loan or debt, the debtor’s promise to com¬ 
pensate the lender for such service or benefit will 
not, in the absence of usurious intent, affect the 
transaction with usury. 89 

§ 41. Bonus or Commission Paid by Debtor 

The payment of a bonus or a commission by a 
debtor to a creditor or other person as tainting a 
contract with usury is discussed infra §§ 42-46. 

Examine Pocket Parts for later cases. 

§ 42. — To Creditor 

a. In general 

b. Fiduciary lending trust funds 


a. In General 

Where, in addition to Interest, the creditor exacts of 
the debtor, as a condition of the loan or forbearance, an 
additional sum, or the transfer of property, whether 
designated as a bonus or a commission, or by any other 
name, the transaction Is tainted with usury, except when 
the whole amount does not exceed the maximum lawful 
rate, or is not restricted by statute. 

Where, in addition to the interest, if any, stipu¬ 
lated in a contract of loan or forbearance, the credi¬ 
tor exacts of the debtor, as a condition of the loan 
or forbearance, or for making it, an additional sum, 
or the transfer of property, whether designated 
as a bonus or a commission, or by another name, 
the transaction is tainted with usury, 40 except where 
the sum so exacted, or the value of such property, 


er lender when making loan consid¬ 
ered it as usury—Adjustment Serv¬ 
ice Bureau v Buelow, 265 N.W. 659, 
196 Minn. 563. 

Pnrohass of savings osrtllloats 

A finance corporation’s require¬ 
ment that persons borrowing three 
hundred dollars from it on their exe¬ 
cution of note to it for three hun¬ 
dred thirty dollars, payable without 
interest in twelve months, purchase 
from and pay corporation in twelve 
monthly installments for savings 
certificate in amount of note and 
bearing one and one-half per cent in¬ 
terest per annum, did not render par¬ 
ties’ transaction usurious as consti¬ 
tuting mere device and subterfuge to 
permit collection of more than legal 
ten per cent interest on amount lent 
—Reams v. Community Finance & 
Thrift Corp., TexCiv.App, 236 S.W. 
2d 185. 

89. Ark.—Smith v. Eason, 268 S.W. 
2d 389. 

Cal —Mlley Petroleum Corp. v. Amer¬ 
ada Petroleum Corp., 63 P.2d 1210, 
18 Cal App 2d 182. 

La—Church v. Winship, 144 So. 585, 
175 La. 816. 

Minn—Stevens v. Staples, 71 N.W. 
929. 69 Minn 178. 

Pa—Philadelphia Dairy Products Co 
v. Pilchard, Com.Pl., 54 DauphCo. 
826. 

Tex—Greever v. Persky, 165 SW.2d 
709, 140 Tex. 64—Nevels v. Harris, 
102 S.W.2d 1046, 129 Tex. 190, 109 
A.L.R. 1464. 

Wash.—Greenberg v. Manganese 

Products, 238 P.2d 1194, 39 Wash.2d 
794. 

Waking fUad 

A sinking fund paid by borrower 
to any one other than the len||pr is 
merely additional security, and* does 
not render loan usurious—Jenkins v. 
Dugger, C.C A.Tenn, 96 F.2d 727, 119 
A.LbIL 1484, certiorari denied Dugger 


v Jenkins. 59 S.Ct 84, 305 U.S. 623, 
83 L Ed 398 

Underwriting 

Mortgagor’s transfer of entire 
8325,000 issue of mortgage bonds to 
trust company for 8300.000 was not a 
loan, which was made usurious by 
exaction of 825,000 as bonus, but un¬ 
derwriting and sale of securities — 
Lubbock Hotel Co. v. Guaranty Bank 
& Trust Co , C C A Tex., 77 F 2d 152. 
Option to purchase 

Where at time a loan at maximum 
lawful rate of interest was made on 
security of pledged corporate stock 
borrower gave lender an option to 
purchase such stock at a price to be 
determined in a manner satisfactory 
to borrower, transaction was not 
usurious, since obtaining of option 
was not the securing of something 
of certain value to the lender in ad¬ 
dition to the maximum lawful rate 
of interest to be paid on loans — 
Hildinger v. Bishop, 8 A.2d 813, 126 
N.J.Eq. 334. 

Usurious intent 

An otherwise lawful requirement 
necessitating an expense to a borrow¬ 
er ceased to be lawful and becomes 
usurious when required by the lender 
under a scheme whereby the lender 
intends to and does receive directly 
or indirectly a return or advantage of 
value flowing from the borrower's 
payment therefor, in addition to the 
maximum legal rate of interest —Vee 
Bee Service Co. v. Household Fi¬ 
nance Corp., 51 N Y.S.2d 690, affirmed 
55 N.Y.S 2d 670, 269 App.Div. 772. 

40. U.S.—Sachs v. Ginsberg, C.C.A. 

Tex., 87 F.2d 28. 

Ala.—Gibson v. Alexander. 163 So. 

601, 231 Ala. 77. 

Conn —Manchester Realty Co. v. 

Kanehl, 36 A 2d 114, 180 Conn 552. 
D.C.—Bowen v. Mount Vernon Sav. 

Bank, 105 F.2d 796, 70 App.D.C. 273 

—Holcombe ▼. O’Sullivan, Mun. 

App.. 93 A. 2d 96. 
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Fla—Ayvas v. Green. 57 So 2d 30— 
Beach v Kirk. 189 So. 263, 138 
Fla 80 

Ga—Newcomb v. Niskey*s Lake. 10 
S E 2d 51, 190 Ga. 565, answers to 
certified question conformed to 12 
S E 2d 160. 63 Ga App 811. 

Ill —American Radiator Co v. Walk¬ 
er. 276 Ill App 150 

Ind —Menzenberger v. American 
State Bank, 198 NE 819, 101 Ind 
App 600 

Okl —Mee v. Lewis. 58 P 2d 883. 177 
Okl 364—Murphy v. Fidelity Inv. 
Co. 17 P 2d 472. 161 Okl 48 
Tex—Boyett v Rutland Sav Bank. 
Civ App, 116 S W 2d 857, error dis¬ 
missed—Baltimore Trust Co v 
Sanders, Civ App . 105 S W 2d 710. 
error dismissed, followed in East¬ 
ern Mortg. & Securities Corpora¬ 
tion v Sanders, 106 S W 2d 1118. 
error dismissed—National Life Ins. 
Co v Schroeder. Civ App. 94 S. 
W 2d 868. error dismissed—Trinity 
Universal Ins Co v Kerrville Ho¬ 
tel Co, Civ App. 91 S W 2d 973. 
error refused Affirmed Trinity 
Fire Ins Co v. Kerr\ llle Hotel Co, 
103 S W 2d 121, 129 Tex 310, 110 
A.LR. 442—Deming Inv. Co. v. 
Clark, Civ App. 89 S.W2d 858. 

66 C J. p 220 note 51. 

"Interest” 

The word “interest” as used In the 
usury law is broad enough to cover 
bonus, commission, or other form of 
compensation paid to the lender for 
the use of money.—Ex parte Fuller, 
102 P.2d 321, 16 Cal 2d 425. 

Bonus or commission sprssfl over 
term of loan 

(1) Where note given for borrowed 
money contains no provision for par¬ 
tial payment, In determining whether 
lender has received more than lawful 
amount of interest, the bonus paid 
to the lender for the use of the mon¬ 
ey is to be regarded as spread over 
the term of the loan.—Manchester 
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when added to the stipulated interest, if any, does 
not exceed interest at the maximum lawful rate on 
the principal sum of the loan or debt, 41 and except 
where it is otherwise provided by statute. 42 The 
mere fact that some part of such exaction is by 
the creditor paid over to a third person on account 
of expenses or as a commission for negotiating the 
contract does not relieve the transaction of its usuri¬ 
ous character, 43 nor does the fact that the security 
taken for the principal debt is immediately sold 
to a third person. 44 

Where rate of interest which may be charged is 


not restricted by statute, a bonus or commission 
to the lender does not constitute usury, whether it 
is actually payable by the borrower or is deducted 
from the amount of the loan by the lender. 46 

b. Fiduciary Lending Trust Funds 

A trustee or other fiduciary may not be considered 
the lender of trust funds within the meaning of the rules 
of usury. 

It has been held that a trustee or other fiduciary, 
m lending trust funds, may not be considered the 
lender of such funds within the meaning of the 


Realty Co v. Kanehl, 36 A.2d 114. 
130 Conn. 552. 

(2) In determining’ whether com¬ 
mission for making loan will render 
note usurious, term of loan must be 
considered —Penn Mut Ins. Co v 
Orr, 252 NW. 745, 217 Iowa 1022 
Loan to raoeiver of corporation, 

U S —In re West Counties Const 
Co.. C A.I11. 182 F 2d 729. 

Commission hold “interest” as mat¬ 
ter of law 

Tex —Eastern Mortg & Securities 
Co v Collins. Civ App.. 118 S.W. 
2d 479, error refused 

Premium for surety of loan 

A bank system of personal loans 
consisting of plan of monthly install¬ 
ment loans without indorsers or co¬ 
makers and requiring borrower to 
pay a five per cent premium for so- 
called surety collateral, a part of 
which went to surety company which 
actually assumed no liability and 
part to originator of scheme who 
furnished valuable services to lend¬ 
ing bank, with the balance remain¬ 
ing on deposit in lending bank as se¬ 
curity for losses on particular loan 
and other loans, and with the bor¬ 
rower receiving no surety bond or 
undertaking of any kind in considera¬ 
tion of extra premium charge, was 
usurious —Vee Bee Service Co. v. 
Household Finance Corp , 51 N Y S 2d 
690. affirmed 55 N.Y.S.2d 570, 269 
App.Div. 772. 

41. Cal.—Ricord v Aragon. 251 P 2d 
759, 115 Cal.App.2d 176—Otis v I 
Eisner Co.. 46 P.2d 235. 7 Cal App. 
2d 496. 

D.C—Searl v. Earll, Mun App., 62 A 
2d 874—Hartman v. Lubar, Mun. 
App., 49 A 2d 553. 

Fla.—Richter Jewelry Co. v. Schwein- 
ert, 169 So. 750f 125 Fla 199. 

Ill.—Levy v. Blonder, 16 N.E.2d 146, 
296 IlLApp. 266. 

Md.—Plitt v. Kaufman, 63 A.2d 673, 
188 Md. 606. 

Okl.—Adkins v. Investors Syndicate, 
63 P.2d 640. 175 Okl. 667. 

Tex—Novels v. Harris, 102 S.W.2d 
1046, 129 Tex. 190, 109 A.L R 1464 
66 C.J. p 221 note 52. 


Credit for payment 

Fact that grantee of premises as¬ 
suming a mortgage paid and mort¬ 
gagee received a payment, apparently 
as sort of a bonus for entering into 
a new agreement, did not invalidate 
the assumption agreement for usury 
where grantee was given credit for 
the payment on the mortgage debt — 
Alexander v. Manza, 40 A.2d 775, 132 
N J.Law 374. 
necessity of writing 

The statute limiting interest rate 
to six per cent in absence of written 
agreement precluded recovery by 
plaintiff of balance of special bonus 
for making a loan in addition to 
regular interest charge, where agree¬ 
ment to pay bonus was not in writ¬ 
ing—New England Factors v Gen- 
stil, 76 N E 2d 151, 322 Mass. 36. 
Rule of computation 

Where the agreement exacts from 
the borrower a bonus to be paid to 
the lender for making the loan, that, 
on the question of usury, must be 
taken out as of the date when it is 
to be paid by the terms of the agree¬ 
ment If payable at the time of ad¬ 
vancing the loan, it is for the pur¬ 
pose of determining what rate of in¬ 
terest the agreement reserves, to be 
deducted as of that date from the 
amount of loan nominally agreed on, 
and the computation of interest made 
on the remainder — Corpus Juris cited 
in Lewis v Pacific States Savings & 
Loan Co., 37 P.2d 439, 441, 1 Cal.2d 
691—66 C.J. p 221 note 52 [a]. 
Statement that exoess interest 
charged 

Where written agreement for loan 
at six per cent interest, with trust 
deed as security, clearly expressed 
borrowers* agreement to pay a bonus 
which was an additional charge for 
use of the money, it met statutory 
requirement that it must clearly 
state that interest was being charged 
at a rate in excess of seven per cent. 
—Ricord v. Aragon, 251 P.2d 759, 115 
Cal App 2d 176. 

Bonus and interest held not to ex¬ 
ceed lawful rate of Interest 

Cal—Otis v. L Eisner Co., 46 P.2d 

236, 7 Cal.App.2d 496. 
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Mass—Raldne Realty Corp. v. Stern, 
66 N E 2d 717, 319 Mass. 726. 

Commission held to exceed lawful 
rate of Interest 

U S —Pavlis v. Jackson, C C.A.Fla., 
131 F 2d 362, certiorari denied 63 
SCt 761, 318 US. 769, 87 LEd. 
1140. 

Commission not deducted could not 
be used in computing rate—Wetsel 
v. Guaranteed Mortg. Co., 263 N.W. 
605, 195 Minn. 509. 

42. Conn—Matz v. Arick, 56 A. 630, 
76 Conn 388 

66 C J. p 221 note 53 
Transactions within application of 
usury statutes in general see supra 
fi 6. 

Usury statute expressly Inapplicable 
to mortgage loans 

(1) Under a statute, fixing the 
maximum rate of interest on loans, 
which provides that it shall not af¬ 
fect any bona fide mortgage of real 
property exceeding a specified sum, 
the payment of a bonus or commis¬ 
sion to the lender, on a loan secured 
by such a mortgage, does not render 
the loan usurious, although under 
some circumstances an exaction of 
such nature by the lender may con¬ 
stitute fraud, duress, unconscionable 
advantage, or other ground for equi¬ 
table relief against foreclosure of 
the mortgage—Bridgeport Mortgage 
& Realty Corp. v. Whitlock, 20 A. 2d 
414. 128 Conn. 57—66 C.J. p 221 note 
63 [b]. 

(2) The mere fact that a bonus is 
included m a mortgage which other¬ 
wise is within the exception in the 
statute will not destroy its bona fides. 
—Bridgeport Mortg. 4k Realty Corp. 
v. Whitlock, supra. 

43. Cal —Wood v. Angeles Mesa 
Land Co., 7 P.2d 748, 120 Cal-App. 
313. 

44. Ark.—Dickinson - Reed - Ran- 
derson Co. v. Stroupe, 275 S.W. 
520. 169 Ark. 277. 

66 C.J. p 221 note 65. 

45. Mass.—Irish v. Schooner, 151 N. 
E. 744, 255 Mass. 359. 

66 CJT. p 221 note 56. 
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rules of usury, 4 * and, therefore, that the exaction 
by such trustee of a bonus or commission for mak¬ 
ing a loan, 47 or for forbearing to enforce payment 
of moneys due, 4 * does not render the transaction 
usurious as against the trust estate, although it is 
ordinarily illegal on the part of the trustee, under 
the rules prohibiting him from acquiring individual 
profit from his trust, as discussed in Trusts § 248; 
but there is also authority for the view that such 
a transaction is tainted with usury. 49 

§ 43. — To Agent of Creditor 

a. In general 

b. Authorization or ratification of exac¬ 

tion 

c. Where creditor has knowledge of ex¬ 

action 

d. Exaction without creditor’s knowledge 

or authority 

a. In General 

Where an agent exacts from the debtor a bonus or 
commission, in connection with making a loan, and his 
act is expressly or impliedly ratified by the creditor, the 
transaction is usurious, unless the maximum lawful in. 
terest on the principal sum is not exceeded. 

It is a general principle that whenever an agent 
exacts from the debtor a bonus or commission, for 
or in connection with the making of a contract of 
loan or forbearance, and his act in so doing is to 
be deemed, under the rules applicable to the rela¬ 
tionship of principal and agent, to be expressly or 
impliedly authorized or ratified by the creditor, the 
transaction is usurious, 60 unless the amount of such 


bonus or commission, when added to the interest, 
if any, contracted to be paid does not exceed the 
maximum lawful interest on the principal sum; 61 
but that where responsibility for such an exaction 
cannot be so charged to the creditor, the contract 
is not affected with usury, however oppressive may 
be the conduct of the agent. 62 Where a creditor 
in fact makes a usurious exaction from his debtor 
through a third person, it is immaterial whether 
such third person is nominally the agent of the 
creditor, or of the debtor, or of both. 6 * 

Creditor pretending to be agent of creditor . A 
pretense, on the part of a creditor exacting from 
his debtor a bonus or commission for making a con¬ 
tract of loan or forbearance, that he is acting as 
agent for another instead of as principal in the 
transaction, will not prevent such exaction from 
being usurious where in fact he is acting for him¬ 
self. 64 

b. Authorization or Ratification of Exaction 

Authority of the lender’s agent to exact a commission 
is clearly implied when he is authorized by the lender to 
make loans, with the instruction that he is to look to 
the borrower for compensation. Where the creditor 
shares a bonus or a commission with his agent, there Is 
such authorization and ratification as to bring the trans¬ 
action within the rules with respect to usury. 

Authority on the part of a lender’s agent to ex¬ 
act a commission, within the meaning of the rule 
making such an exaction usurious, is clearly im¬ 
plied where he is authorized by the lender to make 
loans, with instructions or the understanding that 
he is to look to the borrowers for his compensa- 


40. N.Y.—Fellows v. Longyor, 91 N. 
Y. 324. 

66 C.J. p 222 note 58. 

Investment of trust funds in general 
see Trusts If 320-337. 

47. N.Y.—Fellows v. Longyor, supra 
—Van Wyck v. Walters. 16 Hun 
209, affirmed 81 N.Y. 352. 

40. N.Y.—Stout Y. Rider, 12 Hun 
574. 

40. N. J.—McFadden v. Palmer, 92 A. 
396, 83 N.J.Eq. 621—O'Neil v. 

Cleveland. 30 N.J Eq. 273. 

BO. U.S.—Mendez v. Murdock, D.C. 

Mo., 83 F.Supp. 630. 

Ark.—Dickey v. Phoenix Finance Co., 
104 S.W 2d 806. 193 Ark 1146. 
Cal.—Penziner ▼. West American Fi¬ 
nance Co, 24 P.2d 501, 133 Cal. 
App. 678. 

D.C.—Earll v. Se&rl, MunApp., 101 
A.2d 248. 

66 C.J p 222 note 65. 

Usury exacted by agent as affecting 
principal see infra | 04. 


Attorney at law aettag as attorney 
in fact 

Fla.—Stoutamlre v. North Florida 
Doan Ass n. 11 So 2d 570. 152 Fla 
321. 

51. Fla—Stoutamlre v. North Flor¬ 
ida Loan Ass’n. supra 
Mo.—Hecker v. Putney, App., 196 S. 
W.2d 442. 

Tea—Great Southern Life Ins. Co. v. 
Williams. Civ.App., 135 S W.2d 241, 
error dismissed. Judgment correct 
66 C.J. p 222 note 66. 

Amount received by borrower 

With respect to whether loan was 
usurious because borrower tendered 
back to lender’s agent certain amount 
as brokerage fee, real principal was 
amount actually received by borrow¬ 
er.—Adleson v. B. F Dittmar Co., 80 
S.W.2d 939, 124 Tea 564. 

Contracts held usurious 

Ark.—Dickey v. Phoenix Finance Co., 
104 S W 2d 806, 193 Ark. 1146. 

Ohio—Rose v. Baxter, 34 N.E.2d 
1011, 67 Ohio App. 1. 
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Tex —National Life Ins. Co. v. 
Schroeder. Civ App.. 94 S.W.2d 868, 
error dismissed. 

52. Cal.—Nuckolls v. Bank of Cali¬ 
fornia Nat Ass’n, 74 P2d 271, 10 
Cal 2d 278. 

Tex—Great Southern Life Ins Co v. 
Williams. Civ.App. 135 SW.2d 241, 
error dismissed. Judgment correct 
66 C.J. p 222 note 67. 

53. Ga.—Pottle v. Lowe, 27 S E. 145. 
99 Ga 576. 69 Am.S R. 246. 

Tex—Great Southern Life Ins Co. v. 
Williams, Civ App. 135 S.W.2d 241, 
error dismissed. Judgment correct 

54. Tea—Deming Inv. Co. v. Clark, 
Civ.App., 89 S.W.2d 853. 

66 C.J. p 225 note 9r 
Lending ows mousy 
Where person charging u commis¬ 
sion to the borrower did not nego¬ 
tiate the loan to a third person but 
made it out of his own funds, the 
commission was required to be in¬ 
cluded as interest for the money lent 
in determining usury —Greever v. 
Persky, 165 S.W.2d 709. 140 Tea 64. 
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tion. 56 Similarly, where it is agreed between a 
lender and his agent that all commissions received 
by the latter shall belong to the former, the exac¬ 
tion by the agent of a commission in excess of law¬ 
ful interest renders the loan usurious, even though 
the agent takes the exclusive benefit of the com¬ 
mission. 56 The bringing of an action to enforce 
repayment of a loan or debt does not, however, con¬ 
stitute a ratification by an innocent principal of an 
unauthorized exaction made by his agent in con¬ 
nection with the contract of loan or forbearance, 67 
even though the creditor knows of the exaction at 
the time the action is brought. 58 

Sharing agent's commission . There is such au¬ 
thorization or ratification on the part of a creditor, 
of the exaction by his agent of a bonus or com¬ 
mission for making a contract of loan or forbearance 
as to bring it within the rules with respect to usury 
where the creditor shares with the agent in such 
bonus or commission, or receives a part thereof. 69 
Where, however, the agent is a corporation, the 
mere fact that the lender holds some of its stock 
does not make him a sharer in commissions ex¬ 
acted by it, so as to render the transaction usuri¬ 
ous. 60 

c. Where Creditor Has Knowledge of Exaction 

Where there is knowledge on the part of the creditor 
that his agent has exacted a bonus or a commission from 
the debtor for a loan, the creditor is charged with assent 
thereto and renders the contract usurious, if the lawful 
rate of interest is exceeded. 

Actual knowledge on the part of a creditor ac¬ 
cepting the benefit of a contract of loan or forbear¬ 
ance made by his agent, that such agent is exact¬ 
ing or has exacted a bonus or commission from the 

66. U.S.—Whaley v. American Free¬ 
hold Land Mortgage Co, S.C., 74 F 
73. 20 C C.A. 306 
66 C.J. p 222 note 72. 

66. N.M —Scottish Mortgage & Land 
Investment Co v McBroom. 30 P 
850. 6 NM 573. affirmed 14 S.Ct 
852. 153 U.S 318. 38 L.Ed. 729. 

67. Minn—Jordan v. Humphrey, 18 
N.W. 450. 31 Minn. 495. 

66 C J. p 223 note 74. 

68. N.T.—Estevez v. Purdy, 66 N.T. 

446. 

88. Ark —Corpus Juris quoted in 

Dickey ▼. Phoenix Finance Co, 104 
SW.2d 806, 807, 193 Ark. 1145. 

Cal—Penziner v. West American Fi- 
• nance Co., 24 P.2d 501, 133 Cal.App. 

578 

Tex.—Dodson v. Peck, Civ.App., 75 
S.W.2d 461, error dismissed. 

66 C J. p 223 note 78. 


debtor charges the creditor with assent thereto and 
renders the contract usurious, if the lawful rate of 
interest is thereby exceeded, 61 whether or not the 
creditor receives any part of such bonus or com¬ 
mission. 62 

Implied knowledge . In a number of jurisdictions 
it has been held that where a lender authorizes an 
agent to make a loan or loans, without providing 
for compensation for his services in so doing, or 
under other such circumstances that he must be pre¬ 
sumed to know that the agent is obtaining, or in 
the ordinary course of business will obtain, com¬ 
pensation from the borrowers, he is chargeable 
with notice of the agent’s exactions, and deemed im¬ 
pliedly to authorize them, within the rule that the 
exaction of a commission or bonus by an agent, 
with his principal’s authority, constitutes usury if 
the lawful rate of interest is thereby exceeded; 63 
and this principle is applied particularly where a 
close relationship exists between lender and agent, 64 
such as that of parent and child, 65 brothers, 66 or 
husband and wife. 67 There is also, however, au¬ 
thority for the contrary view, that no authoriza¬ 
tion by the lender is to be implied from mere 
knowledge of an exaction by his agent, and that 
the loan is not tainted with usury, despite such 
knowledge, if the lender has no share m, or benefit 
from, the bonus or commission taken by the agent. 68 

Presumption of knowledge . What circumstances 
will raise presumption of knowledge of an exac¬ 
tion by an agent of a lender must be determined in 
each case. 69 The agent’s own knowledge of the 
exaction, uncommunicated to his pnncipal, is not 
imputable to the latter, 70 the doctrine of construc- 

64. Mich —Freedman v. Katz, 224 N. 

W 325. 246 Mich. 296 
Mo— Corpus Juris cited in State v. 
Sargent. App, 256 SW.2d 265, 271. 

III.—Meers v. Stevens, 106 Ill. 
549. 

66 C.J p 224 note 86. 

66. NT.—Dunlap v. Toy. 44 N.Y.S. 
388, 19 Misc. 627. 

67. Iowa.—McNeely v. Ford, 72 N. 
W. 672, 103 Iowa 508, 64 Am.S.R 
195. 

66 C.J. p 224 note 88. 

68. Or.—Barger v. Taylor, 42 P. 615, 
47 P 618, 30 Or. 228. 

JS6 C.J. p 224 note 89. 

Ark.—Vandeventer v Smith, 186 
S W. 59, 123 Ark. 612—Vahlberg v. 
Keaton. 11 S.W. 878, 51 Ark. 534, 
14 Am.S.R. 73. 4 L.RA. 462. 

70. Ga—Harvard v. Davis, 89 S.E 
740. 145 Ga. 580. 

66 C.J. p 224 note 9L 


gage Co. 37 S.E. 357, 112 Ga. 377, 

81 Am S R 69. 

66 C J p 223 note 79. 

Bonus for personal benefit of oflloers 

of corporation 165. 

In case of corporation, loan will 
not be deemed usurious if officers of 
lending corporation have taken usuri¬ 
ous bonus or commission for their 
own personal benefit.—Vaughan v. 
People's Mortg. Co, 20 P 2d 335, 130 
Cal.App. 632. 

61. Ohio —Rose v Baxter, 34 N.E 2d 
1011. 67 Ohio App. 1. 

Tex —Dodson v. Peck. Civ App., 75 S. 

W.2d 461, error dismissed. 

66 C.J. p 223 note 81 

62. Fla —Hopkins v. Otto, 160 So. | 68. 
203. 118 Fla. 865. 

N.J—Pfenning v. Scholer, 10 A. 833, 

43 N J Eq. 15. 

68. NT.—Bllven v. Lydecker, 28 N. 

E 625. 130 N.T 102. 

66 C.J. P 223 note 83 
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80l Ga.—West v. Equitable Mort- 
91 C. J S.—40 
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tive notice, as discussed in Notice §§ 11-13 and 
Agency §§ 262-274, not being pertinent to the in¬ 
quiry, which is whether, from all the facts and 
circumstances, the lender must be deemed to have 
had actual knowledge of the exaction. 71 

d. Exaction without Creditor’s Knowledge or 
Authority 

(1) General agent 

(2) Special agent 

(3) Undisclosed agency 

(1) General Agent 

Where a general agent exacts from a debtor a bonus 
or a commission for a loan, the transaction is usurious if 
It exceeds the lawful rate of Interest, even though ft Is 
made without the actual knowledge of the creditor. 

Where a general agent of a creditor, being en¬ 
trusted with full powers and general authority 
for the management and administration of the cred¬ 
itor’s business and affairs, exacts from a debtor 
the payment of a bonus or commission for or m 
connection with the making of a contract of loan 
or forbearance, the transaction is usurious if such 
exaction causes the lawful rate of interest to be 
exceeded, even though it is made without the actual 
knowledge or authority of the creditor, 72 the case 
standing on exactly the same footing as though 
the exaction were made by the creditor himself. 73 

(2) Special Agent 

It Is generally held that where an agent specially 
authorized to make loans exacts from the debtor a bonus 
or commission without the knowledge or authority of his 
principal, the transaction is not usurious. 
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While the contrary rule has become established 
in a few jurisdictions, 74 it is generally held that 
where an agent specially authorized to make a loan 
or loans of another’s money, or a contract or con¬ 
tracts of forbearance, according to instructions 
given him, exacts from the debtor a bonus or com¬ 
mission, without the knowledge or authority of his 
principal, and under such circumstances that such 
knowledge or authority may not reasonably be pre¬ 
sumed, such exaction does not render the transac¬ 
tion usurious. 75 Similarly, an unlawful exaction by 
a subagent appointed without the knowledge or 
authorization of the lender cannot affect a loan 
negotiated by him with usury. 7 * 

(3) Undisclosed Agency 

In some Jurisdictions It has been held that, where an 
undisclosed principal lends money through an agent who 
appears to third persons to be acting as a principal, the 
principal will not be permitted to avoid the consequences 
of a usurious exaction; while In other Jurisdictions this 
does not necessarily hold true. 

As a general rule, where an undisclosed prin¬ 
cipal lends money through an agent who appears to 
third persons to be acting as principal in making 
the loan, he will not be permitted to avoid the con¬ 
sequences of a usurious exaction made by such agent 
by disclaiming all knowledge of, or consent to, such 
exaction. 77 It has been held, however, that the 
mere fact that a borrower believes the person with 
whom he is dealing is the lender, when in fact he 
is an agent of the lender, does not necessarily en¬ 
title the borrower to base a defense of usury on the 
exaction by such agent of a bonus or commission 
in excess of lawful interest. 73 


71. Ga.—Harvard v. Davis, supra. 
66 C.J. p 224 note 93. 

72. Fla—Richter Jewelry Co v 
Schweinert, 169 So. 750. 125 Fla. 
199. 

Tex—-Hushes v Security Building & 
Loan Ass*n, Civ.App„ 62 S.W.2d 
219. 

66 C.J. p 224 note 94. 

Attorney as lender 

Attorney in fact for loan associa¬ 
tion to whom borrower went to dis¬ 
cuss loan and who passed on advisa¬ 
bility of lending money to borrower 
and executed agreement for associa¬ 
tion could not then adopt position of 
attorney at law for purpose of re¬ 
ceiving compensation as a legitimate 
Item in expense of loan to be borne 
by borrower, since for practical pur¬ 
poses such attorney was the lender.— 
Stoutamlre v. North Florida Loan 
Ass'll, 11 So.2d 570, 152 Fla. 321. 

73. Minn.—Hall v. Maudlin, 59 N.W. 
985. 58 Minn. 187, 49 Am.S.R. 492. 

66 C.J. p 224 note 96. 


74. Mo—Western Storage & Ware¬ 
house Co v Glasner, 68 S W. 917, 
169 Mo. 38 

66 C J p 225 note 96. 

75. Tex—Great Southern Life Ins. 
Co. v Williams, Civ.App., 135 S.W 
2d 241, error dismissed, judgment 
correct—Nevels v. Harris, Civ App , 
95 S.W.2d 1315, affirmed 102 SW. 
2d 1046, 129 Tex 190, 109 A.LR. 
1464—Sales v Mercantile Nat 
Bank at Dallas, Civ App., 89 S.W. 
2d 247, error dismissed. 

66 C.J. p 225 note 97. 

Knowledge of facts 

Where testimony shows negotiation 
of loan and completion of transac¬ 
tion by lender’s agent, principal's 
knowledge of alleged usurious agree¬ 
ment or facts from which such 
knowledge may be inferred must be 
shown to charge him with usury. 

Ark.—Armstrong v. McCluskey, 65 S. 

W.2d 558, 188 Ark. 406. 

Tex.—Groves v. National Loan A In¬ 
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vestment Co of Detroit, Mich, Civ 
App , 102 S W 2d 508. 

Broker's and attorney's fees 

Commission paid broker for nego¬ 
tiating loan, and fee paid to attorney 
for examining title to property mort¬ 
gaged to secure loan, were not part 
of interest on loan, so as to subject 
lender to statutory penalty for usury, 
where attorney and broker were only 
special and limited agents of lender. 
—Hughes v. Security Building & 
Loan Ass'n, Tex.Civ.App., 62 S.W 2d 
219. 

76. Ark—Scruggs v. Scottish Amer¬ 
ican Mortg. Co, 16 SW. 563, 54 
Ark. 566. 

77. Ark.—Dickinson - Reed - Ran- 
derson Co. v Stroupe, 275 S.W. 520, 
169 Ark. 277. 

66 C.J. p 225 note 99. 

78. Tex —Nevels v. Harris, Civ.App., 
95 S W.2d 1315. affirmed 102 S.W. 
2d 1046, 129 Tex. 190, 109 A.L.R. 
1464. 

66 C.J. p 225 note L 
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§ 44. -To Agent of Debtor 

Where there Is payment by a debtor of a commission 
or other fee to an agent employed by him to obtain a loan, 
the transactien is not affected with usury; but the lender 
may not share the agent’s commission unless It is done 
In good faith, without intent to evade the usury law, and 
no additional burden is placed on the borrower. 

It is a general rule that the payment by a debtor 
of a commission or other fee to an agent employed 
by him to obtain a loan or negotiate a contract of 
forbearance does not affect the transaction with 
usury, 79 even though the creditor knows of such 
payment, at least if he takes no share of it. 80 It 
has been held, however, that where a creditor, as 
a condition of making a contract of loan or for¬ 
bearance, requires the debtor’s agent to pay to or 
share with him the commission received by such 
agent from the debtor, the transaction is usurious 
if thereby the creditor obtains more than lawful 
interest on the principal sum; 81 but it has also been 
held that such exaction does not constitute usury, 82 
where the parties act m good faith without intent to 
evade the usury law and no additional burden is 
placed on the borrower. 83 The payment of a mere 
gratuity by a debtor’s agent to the creditor, 84 or 
a payment to the creditor by the agent m his per¬ 
sonal capacity, and not as agent, for making the 
loan, 85 has been held not to affect the transaction 
with usury, in the absence of fraud or usurious 
intent, even though the payment is made out of the 
commission received by the agent, since the money 
is the agent’s own, with which he may do as he 
pleases. 86 


One employed by a borrower to obtain a loan 
for him is no less the borrower’s agent, within the 
meaning of the rules stated, because he also acts 
for the lender in another and different capacity, 87 
because he acts for the lender in some respects con¬ 
nected with the loan, 88 because his commission is 
paid over to him by the lender at the direction or 
request of the borrower, 88 because he temporarily 
advances the amount of the loan to the borrower, 
pending reimbursement by the lender, or the place¬ 
ment of the loan, 80 because the security given for 
the loan names him as obligee, where the borrower 
knows that the loan is in fact made by another, 81 
or even, it has been held, because he borrows the 
principal sum on his own note, and turns the pro¬ 
ceeds over to the borrower, taking security for re¬ 
payment in his own name, 82 although on the last 
point there is also authority to the contrary. 83 

Lender or his agent pretending to he borrower’s 
agent. Where one pretending to act as agent for 
a borrower in procuring a loan is m fact himself 
the lender, the exaction by him of a bonus or com¬ 
mission for his supposed services constitutes usury 
if the lawful rate of interest is thereby exceeded. 94 
Similarly, w'hcre an agent of the lender exacts 
from the borrower a bonus or commission of such 
nature or under such circumstances as to render 
the transaction usurious under the general rules 
applicable to such exactions, it is no less usurious 
because the borrower executes an application or 
other writing purporting to appoint such agent as 
his agent, or declaring him to be such. 85 


79. Miss —Tower Underwriters v. 
Lott. 49 So 2d 704, 210 Miss 389 

Mo—Hetk*r v Putney, App , 196 S 
AV 2d 442—Fi«chman v Schultz, 
App. 55 S AV 2d 313 

SC—Long Realty Co. v. Breedin, 
179 SE 47. 176 SC. 233. 

Tex—Trinity Fire Ins Co v. Kerr- 
ville Hotel Co. 103 S W2d 121. 129 
Tex 310, 110 ALR 142—Great 
Southern Life Ins Co v Williams, 
Civ.App, 135 S W.2d 241, error dis¬ 
missed, judgment correct—Leonard 
v. Smith. Civ App. 99 S.W 2d 328 
—National Life Ins Co v. Schroe- 
der. Civ App, 94 S.W 2d 868, error 
dismissed—Ballard v. Shock, Civ 
App., 91 SW2d 386 

Wash —McCall v. Smith, 62 P.2d 338, 
184 Wash. 615. 

66 C J. p 226 note 5. 

80. Iowa.—Polk County Sav. Bank ▼ 

• Harding, 85 N W. 776, 113 Iowa 
611. 

66 C.J. p 226 note 6. 

81. Ark.—Jones v. Phillippe, 206 8 
W. 40. 136 Ark. 578. 

66 C.J. p 226 note 7. 


82. N C —Patterson v. Blomberg, 146 
S E 66. 196 N.C. 433. 

83. Fla—Pushee v. Johnson, 166 So 
847. 123 Fla. 306, 105 ALR 789 

Okl —Britton v. Adams, 97 P 2d 567, 
186 Okl. 319—Mortgage Bond Co. v. 
Stephens, 72 P 2d 831, 181 Okl. 182 

84. Okl—Calloway ▼. State, 246 P. 
873, 117 Okl. 43 

85. Ark—Jones v. Phillippe, 206 S. 
AV. 40, 135 Ark. 578—Wilhoit v. 
Flack, 185 S W. 460, 123 Ark. 619. 

86. Ark.—Jones v. Phillippe, 206 S 
W. 40, 135 Ark. 578. 

87. NY—Brown v. Jones, 152 N.Y. 
S. 571, 89 Misc. 538. 

66 C J p 226 note 12. 

88. Fla—Mason v. Cunningham, 149 
So 331, 111 Fla. 200. 

Okl—Britton v. Adams, 97 P.2d 567, 
186 Okl. 319. 

89. Ill—Abbott ▼. Stone, 50 NE 
328, 172 Ill. 634, 64 Am.S R. 60. 

Tex —Bryan v. Strouss, Civ.App., 121 
I S.W. 2d 419. 


90. Tex—Matthews v. Tibbitt, Civ. 
App, 120 S AV 2d 503, error dis¬ 
missed. 

66 C.J. p 227 note 14. 

91. Ill.—Replogle v Scott, 20 N E.2d 
124, 299 Ill App 270 

AA r ash—McCall v. Smith, 52 P 2d 338, 
184 Wash. 615 
66 C J p 227 note 15. 

92. Mo —Tobin v Neuman, App, 271 
SW 842. 

93. N.C—Savings Loan & Trust Co. 
v Yokley, 94 SE 102, 174 N.C. 
573. 

94. Tex —State ▼. Abbott Loan 
Service, Civ.App, 195 SW.2d 416, 
error refused no reversible error. 

66 C.J. p 227 note 19. 

95. Mich—Patterson v. Albert, 255 
N.W 158. 267 Mich. 40 

Miss —Gully v. Gulf Coast Industrial 
Loan Co, 151 So. 754. 168 Miss. 768. 
66 C J. p 227 note 21. 

Bseital la applioafioa not conclusive 
Mich.—Patterson v. Albert, 255 N.W. 
158, 267 Mich. 40. 
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§ 45. -To Loan Broker, Commission 

Agent, or Factor 

a. To loan broker 

b. To commission agent or factor 

a. To Loan Broker 

When a commission or a fee Is paid by a borrower 
to a loan broker for obtaining a loan from a third person 
It does not constitute usury, unless otherwise provided 
by statute, the usury laws are being evaded, or a usuri¬ 
ous intent Is shown. 

In view of the principle, applicable to brokers 
generally, that, while a broker is to some extent an 
agent of both the parties for whom he is intermedi¬ 
ary, as discussed m Brokers § 2, his compensation 
is ordinarily to be paid by the party who has sought 
his services, as considered in Brokers § 82, it is a 
general rule that a commission or fee paid by a 
borrower to a loan broker for obtaining a loan from 
a third person does not constitute usury, 96 except 
where it is provided by statute that one acting as 
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agent for both a creditor and a debtor shall be 
deemed the agent of the creditor for the purposes 
of applying the rules of usuiy, in which case the 
transaction is usurious if the broker’s commission, 
when added to the interest, if any, reserved by the 
creditor, exceeds the maximum lawful rate, 97 and 
except where unreasonable and exorbitant com¬ 
missions are exacted for the purpose of evading 
the usury laws; 98 and this is clearly true where 
the lender has no knowledge of the charge made 
by the broker. 99 Moreover, it has been held that 
the payment by the broker to the lender or the 
lender’s agent of a gratuity does not affect the trans¬ 
action with usury, if there is no usurious intent, even 
though the payment is made out of the broker’s com¬ 
mission; 1 but the rule is otherwise if a usurious 
intent is shown, 2 as where the lender exacts from 
the broker a part of his commission, as a condition 
of the loan or part consideration for it. 8 

The advancement by a broker of his own money 


38. U.S—First Nat. Bank v. Bell. 
C.CATenn. t 97 F 2d 683—Mendez 
v. Murdock. DC.Mo, 83 F.Supp 
630. 

Ala—Gibson v Alexander. 163 So 
601. 231 Ala 77 

Fla—Wicker v. Trust Co. of Florida, 
147 So 686, 109 Fla. 411. 

Miss—Tower Underwriters v. Lott. 
49 So 2d 704, 210 Miss. 389—Abra¬ 
ham v. Friendly Finance Co. of 
Biloxi, 38 So 2d 323 
Mo.—Hecker v. Putney, App.. 196 S. 
W.2d 442—Fischman v. Schultz, 
App., 65 S.W.2d 313. 

Okl.—Davis v. Holland, 67 P 2d 449, 
179 Okl. 621—Murphy v. Fidelity 
Inv. Co.. 17 P 2d 472, 161 Okl. 48. 
Tex—Trinity Fire Ins Co. v. Kerr- 
ville Hotel Co. 103 S W 2d 121, 129 
Tex. 310, 110 ALR 442—Donoghue 
v. State. Civ App, 211 S W.2d 623, 
error refused no reversible error— 
Great Southern Life Ins. Co. v 
Williams, Civ.App, 135 S.W.2d 241, 
error dismissed, judgment correct 
—Matthews v. Tibbitt, Civ App., 
120 SW.2d 503, error dismissed. 
Va—Chakales v Djiovanides, 170 8. 

E 848. 161 Va. 48. 

66 C.J. p 227 note 24. 

Tee held, reasonable 

U.S.—McCubbins v. Virginia Trust 
Co., C.C.A N.C., 80 F.2d 984. 

Agency as between borrower and 
leader 

In determining whether commis¬ 
sions above lawful rate make loan 
usurious, the undertaking of lender 
to furnish money to borrower does 
not create confidential relationship 
or agency between borrower and 
lender.—Hecker v. Putney, Mo.App., 
196 S.W.2d 442. 


Spreading charge over term 

In determining whether loan is 
usurious, brokerage charge should be 
spread over entire term of loan and 
not considered merely with interest 
for first year—Western Securities 
Co. v Naughton. 248 N.W. 66, 124 
Neb 702. 

Aegal maximum must he exoeeded 

In order to constitute usury, bro¬ 
kerage charge and interest for term 
of loan must exceed legal maximum. 
—Western Securities Co. v. Naugh¬ 
ton. supra. 

Word ‘‘interest” as used In the 
usury law, is broad enough to cover 
bonus, commission, or any other form 
of compensation paid to the lender 
for the use of money, but it does not 
include brokerage or other compen¬ 
sation paid to a third person, or ex¬ 
pense items such as appraisals, re¬ 
cording fees, insurance, or similar 
charges.—Ex parte Fuller, 102 P.2d 
321, 15 Cal.2d 425. 

Acceleration clause 

Mortgage was not tainted with 
usury merely because a commission 
was paid for obtaining the loan and 
the mortgage provided that on de¬ 
fault in payment of Interest the 
whole loan, plus accrued interest, 
could be declared due, because, if the 
loan had been declared due on default 
in the first interest installment the 
amount of Interest then due plus the 
commission paid would exceed the 
legal rate of Interest; such contin¬ 
gency not having occurred and there 
being no evidence of intention to ex¬ 
act illegal interest.—Chicago Title A 
Trust Co. v. Kearney, 282 Ill.App. 279. 
Fledge uA male of brokerage notes 

Fact that brokerage notes for one 
and one-half per cent additional to ] 
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the six per cent, to which the lender 
of a loan represented by trust deed 
notes was entitled, were subsequent¬ 
ly pledged to lender by brokers as 
security and later sold to them, did 
not make transaction usurious on 
ground that character of notes as 
brokerage notes had been changed — 
Armstrong v. Alliance Trust Co, C.C 
A Mias., 88 F.2d 449. 

Transactions bold usurious 
Ill —I. C. Bank A Trust Co. v. Geary. 
274 Ill App 327. 

Tex—Adleson v. B F. Dittmar Co. 

80 S.W 2d 939. 124 Tex. 564. 
Contract held not usurious 
Ill —Chicago Title A Trust Co. v. 

Jensen, 271 Ill App 419. 

97. Wash—Peter v. Boling. 249 P 
776, 140 Wash. 466. 

96. Conn —Douglass v. Boulevard 
Co, 100 A. 1067. 91 Conn 601 
Tex.—Greever v. Persky, 165 S W 2d 
709, 140 Tex. 64—Ware v. Paxton, 
Civ App , 266 8 W 2d 218—Dono¬ 

ghue v. State, Clv.App.. 211 S W 2d 
623, error refused no reversible er¬ 
ror—State v. Abbott Doan Service. 
Civ App., 195 S.W.2d 416, error re¬ 
fused no reversible error. 

99. Ky—Union Central Life Ins. Co. 
v. Edwards, 294 S.W. 502, 219 Ky. 
748. 

66 C.J. p 228 note 27. 

X. Ark—Jones v. Phillippe, 206 S. 

W. 40. 135 Ark. 578. 

66 C J. p 228 note 28. 

2. Ga.—Harrison v. Stiles, 22 S.E 
636, 95 Ga. 264. 

66 C.J. p 228 note 29. 

3. Ark.—Jones v. Phillippe, 206 S. 
W. 40. 185 Ark. 678. 

Va.—Roanoke Mortg. Co. v. Henritss, 
144 S.E. 430. 151 Va. 220. 
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to the borrower, for convenience only, and with ex¬ 
pectation of reimbursing himself promptly from the 
funds supplied by the lender, does not make the 
exaction of a commission usurious. 4 Where an in¬ 
termediary in arranging a loan is, however, actually 
the agent of the lender, the fact that he is referred 
to as, or calls himself, a broker or underwriter will 
not obviate usury in the exaction by him of a bonus 
or commission from the borrower, 5 and this rule 
applies notwithstanding the execution by the bor¬ 
rower of a writing employing him as broker or con¬ 
stituting him the borrower’s agent to procure the 
loan ; 6 but the mere fact that the lender owns stock 
m a corporation acting as broker in negotiating a 
loan does not make the corporation’s exaction of a 
commission from the borrower usurious. 7 

b. To Commission Agent or Factor 

(1) In general 

(2 ) Commission on goods not actually 

shipped 

(1) In General 

The payment of a commission or fee to a commission 
acent or factor for his services to his principal, including 
the advancement of funds, does not render such advance¬ 
ments usurious, although the commission paid exceeds 
the lawful rate of interest on the amount advanced, 
unless a usurious intent is shown. 

The payment of a commission or fee to a com¬ 
mission agent or factor for his services to his prin¬ 
cipal, including the advancement of funds, does not 
render such ad\ancements usurious, although the 
commission paid exceeds lawful interest on the 
amount advanced, 8 unless the excess is so great, or 
the circumstances are otherwise such, as to show a 
corrupt and usurious intent 9 Thus, while a com¬ 
mission exceeding lawful interest may be charged 
by such an agent or factor for accepting a draft, 
and so selling his credit, without constituting usury, 10 


a similar charge for paying a draft and advancing 
the money may be usurious, since such an act is 
merely the lending of money/ 11 It has been held 
immaterial, on the question of usury, that the agent 
or factor does not perform all of the services for 
which the commission is paid, where he performs 
some of them, and the omission to perform others 
is at the special instance of his principal. 18 

(2) Commission on Goods Not Actually 
Shipped 

When a payment is contracted to be made on a con¬ 
tingency which is within the debtor’s control, it does 
not constitute usury. 

A contract between a commission agent or factor 
and his principal, to whom he makes advances, 
whereby the principal binds himself to consign to the 
agent or factor a specified quantity of goods on 
commission, and in case of default to pay, by way of 
liquidated damages, commissions on goods not 
shipped, as well as on those shipped, is not usurious 
where it is honestly made for the purpose of secur¬ 
ing business to the factor, 13 in view of the general 
rule that a payment contracted to be made on a 
contingency which is within the debtor’s control 
does not constitute usury. 14 Where, however, the 
circumstances are such as to show that such a con¬ 
tract was made without any expectation that the 
goods w r ould be delivered, and merely for the pur¬ 
pose of cloaking unlawful charges for advances of 
money made, the contract will be held usurious. 15 

§ 46. -To Stranger 

A loan is not rendered usurious by the making of a 
gift by the borrower to a stranger to the transaction, 
although made for the purpose of inducing the loan, 
where the lender acts in good faith and receives no bene¬ 
fit from such gift. 

A loan is not rendered usurious by the making of 


4. Ga—Stansell v. Georgia Loan & 
Trust Co.. 22 S E 898, 96 Ga 227— 
Hughes v Griswold. 9 S E. 1092. 
82 Ga. 299. 

8 . Tex—Ware v. Paxton. CivApp, 
266 S.W 2d 218. 

Va—Roanoke Mortg. Co. v. Henritze. 

144 S E 430. 151 Va. 220. 

66 C J. p 228 note 32. 

6i U.S.—Sherwood v. Roundtree. C C 
Ga., 32 P. 113. 

Neb —Olmstead v. New England 
Mortgage Security Co.. 9 N.W. 650, 
11 Neb 487. 

7« Ga. —West v. Equitable Mortgage 
Co.. 37 S.E 357. 112 Ga. 377. 81 Am. 
SR. 59. 

Va.—Keagy v. Trout, 7 S.E 329. 85 
Va. 396. 


8. NY —Matthews v. Coe, 70 N.Y. 
239, 26 Am R 583. 

66 C J p 228 note 35 
Compensation of factor see Brokers 
§ 41. 

9. Ala—Harmon v. Lehman, 5 So 
197, 85 Ala. 379, 2 LR.A 589. 

Attorney and client 

While courts do not frown on con¬ 
tingent fees contracted for between 
an attorney and adult client, unless 
patently unconscionable, court should 
not countenance exaction of a per¬ 
centage in excess of legal rate of in¬ 
terest by characterizing it as a fee to 
attorney who obtained loan rather 
than a bonus exacted in violation of 
statute.—Cohen v. Beaudry, 100 N.Y. 
S 2d 519. 

10. Ark.—Jones v. McLean, 18 Ark. 
456. 


La —Lalande v. Breaux, 5 Tj Ann , 
505 

Sale of credit in general see supra | 

21 . 

11. Ark—Jones v. McLean. 18 Ark. 
456 

66 C J. p 228 note 38. 

12. N.T—Spam v. Talcott, 152 N.Y. 
S 611, 165 App.Div. 815. 

13. US —Cockle v. Flack, Ill., 93 U. 
S. 344. 23 L Ed. 949. 

66 C J. p 228 note 40. 

14. Va—Pollard v. Baylors. 6 Munf. 
433. 20 Va. 433, overruling Pollard 
v Baylor's Devisees. 4 Hen. A M. 
223, 14 Va. 223. 

15. Ala.—Uhlfelder v. Carter, 84 Ala. 
527. 

66 C.J p 229 note 42. 
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a gift by the borrower to a stranger to the trans¬ 
action, although made for the purpose of inducing 
the loan, where the lender acts m good faith and 
receives no benefit from such gift, 16 as where a 
bonus or commission is paid by a borrower to his 
accommodation indorser, 17 or where the lender ex¬ 
acts of the borrower some benefit to a third person 
not otherwise concerned with the transaction. 18 
Similarly, where one is acting merely as trustee 
under a trust deed given to secure a loan, and not 
for the lender, the exaction by him of improper com¬ 
missions or fees does not affect the loan with usu¬ 
ry. 18 

§ 47. Bonus Paid by Stranger 

A bonus given or paid by a stranger to a contract 
of loan or forbearance, for his own purpose or reasons 
sufficient to himself, to induce the making of such con¬ 
tract by the lender, does not affect the transaction with 
usury, unless the person paying such bonus is himself 
the beneficiary. 

Ordinarily, a bonus given or paid by a stranger 
to a contract of loan or forbearance, for his own 
purposes or reasons sufficient to himself, to induce 
the making of such contract by the lender, does not 
affect the contract with usury, 20 particularly where 
it is without the knowledge or consent of the debt¬ 
or, 21 the purpose underlying usury statutes, which 
is the protection of debtors against hardship and 
oppression, as discussed supra § 5, having no rele¬ 
vancy where the only loss or detriment is to a 
stranger. 22 The rule is otherwise, however, where 
the person paying or promising to pay the bonus, 
while nominally a stranger to the transaction, is in 


fact the real beneficiaiy of the loan or forbear¬ 
ance, 23 or where the debtor reimburses such person, 
or is in any way obligated to reimburse him, for 
the amount of such bonus, or any part thereof, 24 if 
the amount paid or promised to be paid by such 
beneficiary or debtor, together with the interest, 
if any, paid or payable to the lender, exceeds inter¬ 
est at the highest lawful rate on the principal sum 
of the loan or debt. 

§ 48. Charges for Services Rendered or Ex¬ 
pense Incurred by Lender or His 
Agent 

a. In general 

b. Examination of title; inspection and 

preparation of papers 

c. Traveling expenses 

d. Other particular services and expenses 

a. In General 

A lender may properly exact from a borrower. In 
addition to interest at the highest lawful rate on the 
money lent, reasonable fees or compensation for services 
rendered, or reimbursement of expenses incurred, in good 
faith, by the lender or his agent in connection with the 
loan, without thereby rendering the transaction usurious. 

A lender may properly exact from a borrower, 
in addition to interest at the highest lawful rate on 
the money lent, reasonable fees or compensation for 
services rendered, or reimbursement of expenses 
incurred, in good faith, by the lender or his agent 
in connection with the loan, without thereby render¬ 
ing the transaction usurious, 26 even though the 


16. Md.—Mahoney v. Mackubin, 54 
Md. 268. 

17. N.Y.—Birds&ll v Wheeler, 65 N 
E 1114, 173 N Y. 690. 

18. U.S.—Mendez v. Murdock, D.C 
Mo, 83 F.Supp. 630. 

66 C.J. p 229 note 46. 

18. Mo.—Whitworth v. Davey, 216 S. 
W. 736. 279 Mo. 672. 

Campeasatloa for nootnor trustee 
in reorganisation. 

Where trustee under deed of trust 
was not lender but was employed to 
perform acts beneficial to both bor¬ 
rower and lender, payment of com¬ 
pensation and attorney's fees for 
services rendered by successor trus¬ 
tee in connection with reorganization 
of mortgagor did not violate usury 
statute, since it could not benefit 
lender.—Gusweiler v. Rivervlew 
Apartments, 6 N.E.2d 587, 54 Ohio 
App. 132. 

80. Minn.—Fred G. Clark Co. v. E 
a Warner Co., 247 NW. 225, 188 
Minn. 277. 

Tex . C or pu s Furls (voted in Good¬ 


man v. Seely, Civ App., 243 S W 2d 
858, error refused. 

Wash.—Greenberg v. Manganese 

Products, 238 P 2d 1194, 39 Wash.2d 
794 

66 C J. p 229 note 49. 

81. Tex — Corpus Furls quoted In 
Goodman v Seely, Civ App., 243 
S.W 2d 858, 859 error refused. 

66 C J. p 229 note 50 

22. Tex — Corpus Furls quoted la 

Goodman v. Seely, Civ.App., 243 
S W 2d 858, 859, error refused. 

WIs—McArthur v. Schenck, 81 Wis 
673, 11 Am R 643. 

66 C.J. p 229 note 52. 

83. N.Y—-Hamilton v. Brennan, 85 
N.Y.S. 805, 90 Hun 340, affirmed 
49 NE 1097, 164 N.Y. 788. 

Ohio.—Spalding v. Muskingum Bank, 
12 Ohio 544. 

24. Fla.—Lake v. Seaman, 134 So. 

505, 101 Fla. 520. 

66 C.J. p 229 note 54. 

85. U.S.—Mintz v. Hornblower A 
Weeks, C C.AMich., 83 F.2d 32, 
certiorari denied 57 S.Ct. 23, 299 
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US 561. 81 LEd 413—Ricbert v. 
Hall. C.C A.Ark , 63 F 2d 517 
Cal —Klett v. Security Acceptance 
Co. 242 P 2d 873. 38 Cal 2d 770 
Ky—Watts v. Chreste, 109 S.W 2d 
803, 270 Ky. 407 

Mass —New England Factors v. Gen- 
stil, 76 N.E 2d 151, 322 Mass 36 
Mo —Hansen v. Duvall, 62 S W 2d 
732, 333 Mo. 69—Stewart v Boone 
County Trust Co, 87 SW.2d 223, 
230 Mo.App. 120—Cuendet v. Love, 
Bryan A Co, App., 57 S W 2d 701. 
Mont— Corpus Juris quoted la Bow¬ 
den v. Gabel, 76 P.2d 334, 336, 105 
Mont. 477. 

N.Y.—Vee Bee Service Co. v. House¬ 
hold Finance Corp, 51 N.Y S 2d 
590, affirmed 55 N.Y.S.2d 570, 269 
AppDiv. 772—Jefferson Title A 
Mortgage Corporation v. Dempsey, 
274 NYS. 807, 153 Misc. 32, af¬ 
firmed 271 N.Y.S. 1105, 242 App.Div. 
626, modified on other grounds 194 
NE. 403. 266 NY. 190. 

Tex.—Hatridge v. Home Life A Acc. 
Ins. Co., Civ.App, 246 SW2d 666 
—Rodriguez v. R. P. Youngberg 
Finance, Clv.App., 241 S.W.2d 815 
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services rendered or acts done are such as would way of compensation for services, where no serv- 

ordinarily be performed by the lender in his own ices are rendered. 29 The items of service or ex- 

mterest, 26 providing such acts are lawful. 27 A pense for which a charge may be made are those 

lender will not, however, be permitted to cloak usu- which are only incidental to the loan, 30 and a lender 

nous exactions beneath charges for pretended serv- may not, as a means of extracting additional interest 

ices or expenses, 28 and a bonus or premium for a or profits, charge the borrower for expenses which 

loan is no less usurious because stated to be by are not incidental to the loan. 81 The test of the 

—Donoghue v State. Civ App, 211 Cal.—Klett v. Security Acceptance i of same transaction, agreeing to pay 


SW.2d 623, error refused no re¬ 
versible error. 

Utah.—Rossberg v. Holesapple, 260 
P.2d 663. 

66 C.J. p 230 note 66. 

Absenoe of written agreement 

Where master's report did not indi¬ 
cate what portion of charge by plain¬ 
tiff of one and one half per cent a 
month for use of money was for in¬ 
terest and what for services, plaintiff 
was not precluded from recovering 
such compensation by statute limit¬ 
ing interest rate to six per cent in 
absence of written agreement—New 
England Factors v. Genstil, 76 NE 
2d 161, 322 Mass. 36. 

A “service charge” is something 
which a bank requires a borrower to 
pay in order to have loan or accom¬ 
modation, and hence, is "interest" un¬ 
der another name and is usurious 
when it exceeds the lawful rate — 
Dickey v Bank of Clarksdale, 184 
So 314. 183 Miss 748. 

Collateral cervices 

Borrower’s contract to pay lender 
for collateral services is viewed with 
more jealous eye than contract to 
pay lender's expenses in determining 
•question of usury, particularly \ihere 
borrower contracts to pay lender for 
services in proi uring money from 
third person—Chakales v. Djiovan- 
ides, 170 S E. 848. 161 Va. 48 

Failure or partial failure of ooiu 
■lderation of such part of contract 
as contemplated services would not 
render contract usurious—Siebert v. 
Hall. CCA Ark, 63 F 2d 617. 

Validity of statute 

Statute permitting fees in addition 
to lawful rate of Interest was not un¬ 
constitutional.—Steiner v. Communi¬ 
ty Finance & Thrift Corp., Tex Civ 
App., 258 S W 2d 129, dismissed by 
agreement—Wooldridge v. State, Tex 
Civ.App., 183 S W 2d 746, error re¬ 
fused. 

26, Mont.—Corpus Juris quoted la 
Bowden v. Gabel, 76 P.2d 334, 336, 
105 Mont 477 
66 C.J. p 230 note 57. 

97. N.Y.—Professional Service Cred¬ 
it Ass'n v. Donaldson, 83 N.Y S.2d 

' 663. 

98. Ark.—General Contract Corp. ▼. 

Duke, 270 SW.2d 918—Smith v. 
Eason, 268 S.W.2d 389—Strickler v. 
State Auto Finance Co. t 249 S.W.2d 
307, 220 Ark. 566. | 


Co, 242 P.2d 873, 38 Cal 2d 770. 
Fla—Richter Jewelry Co. v. Schwei- 
nert, 169 So. 750, 125 Fla 199 
Mass —New England Factors v. Gen- 
stil. 76 N.E 2d 151, 322 Mass. 36. 
Mich—Wright v. First Nat. Bank of 
Monroe, 297 N.W. 505, 297 Mich. 
315. 

Mont— Corpus Juris quoted ia Bow¬ 
den v. Gabel, 76 P.2d 334, 336. 105 
Mont. 477. 

Pa—Quillen v. Harnik, Com.Pl. v 31 
Del Co 503 

Tex —Donoghue v. State, Civ.App, 
211 S.W.2d 623, error refused no 
reversible error—Associates Inv 
Co. v. Ligon, Civ App., 209 S.W 2d 
218. 

66 C J. p 230 note 58. 

Expenses ia procurlag money 

Lender was not entitled to charge 
borrower for expenses which lender 
sustained in procuring the money to 
lend borrower, since such expendi¬ 
tures were for benefit of lender rath¬ 
er than for benefit of borrower — 
Smith v Eason, Ark., 268 S W.2d 389. 

Factors to bo considered 

Whether services required are sub¬ 
stantial, necessary, and valuable and, 
whether amount exacted for rendi¬ 
tion of such services is reasonable, 
are determinative factors in deter¬ 
mining whether provision of loan 
contract for payment of compensa¬ 
tion over and above legal rate of in¬ 
terest for services rendered by lender 
to borrower is for rendition of serv¬ 
ices, or is merely cloak whereby 
usurious interest may be collected — 
Stewart v Boone County Trust Co., 
87 S.W.2d 223. 230 Mo App. 120 

29. Mont— Corpus Juris quoted in 

Bowden v. Gabel. 76 P.2d 334, 336, 
105 Mont. 477. 

Pa—Quillen v. Harnik, Com.PL, 31 
Del Co 503. 

66 C.J. p 231 note 59. 

30. Ark —Lyttle v. Mathews Inv 
Co., 103 S W 2d 47, 193 Ark. 849. 

Ohio.—Independent Foods v. Lucas 
County Sav. Bank, App., 70 N.E 2d 
139. 

Mont.— Corpus JUxis quoted ia Bow¬ 
den v Gabel, 76 P.2d 334, 336/ 105 
Mont. 477. 

66 C.J. p 231 note 60. 

Construction of instruments together 
Contract whereby loan was nego¬ 
tiated, bonds, and trust deed execut¬ 
ed by borrower in compliance there¬ 
with, and contract, executed as part 
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specified sum to lender for handling 
loan, all constituted contract as ef¬ 
fectively as though all instruments 
were comprised within four corners 
of one Instrument, in determining 
whether bonds were usurious —Trini¬ 
ty Fire Ins. Co v. Kerrville Hotel 
Co, 103 S.W.2d 121, 129 Tex. 310, 110 
A.L.R. 442. 

Services collateral to consummation 
of loan 

(1) A lender may contract to per¬ 
form for the borrower for a consid¬ 
eration services of a special nature, 
which, although collateral to the 
making or consummation of the loan, 
are not necessarily incident to the 
lending of the money. If such serv¬ 
ices are contracted for and perform¬ 
ed in good faith, and not as a shift 
or device to cloak what is in fact a 
charge of more than lawful interest 
for the loan of the money, the agree¬ 
ment to pay therefor will not render 
the loan usurious. The single fact 
that the services are rendered in 
connection with a loan of money, or 
assist in the negotiation or consum¬ 
mation of a loan, is not alone suffi¬ 
cient to stamp the consideration the 
borrower agrees to pay therefor as a 
consideration given, in whole or in 
part, for the loan of the money.— 
Chakales v. Djiovanides, 170 S.E. 848, 
161 Va. 48. 

(2) Since such contracts are readi¬ 
ly used to cloak a usurious charge for 
the loan of money, courts scrutinise 
them very carefully. Where the 
amount charged is very much larger 
than what is a reasonable charge for 
the services to be rendered, it is evi¬ 
dence of almost compelling force that 
the compensation contracted for was, 
in part at least, a consideration given 
for the loan of the money.—Chakales 
v Djiovanides, supra. 

Servloes slight !m value 

Fact that services rendered were 
slight in value as compared with 
value placed thereon by parties when 
making contract, while proper evi¬ 
dence on charge that item for serv¬ 
ices was part of scheme to avoid 
usury, was entitled to little weight.— 
Siebert v. Hall, CLC-AArk* 32 F.2d 
517. 

31* Ark.—Public Loan Corp. v. 

Weaver, 270 S.W.2d 888. 

Cal.—Mortgage Guarantee Co. v. 

Patch, 8 P.2d 36. 118 CaLApp. 584. 
Fla.— Ayvas v. Green, 57 So.2d SO. 
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character of such a charge, as usury vel non, is the 
reasonableness of the amount and the intent of the 
parties. 82 

b. Examination of Title; Inspection and Prepa¬ 
ration of Papers 

In the absence of a statute providing otherwise, a 
lender may, without being guilty of usury, require the 
borrower to pay the cost of examination of title, and 
inspection, recording, insurance, or other formal acta 
necessary to the security of a loan. 

In accordance with the general rule with respect 
to charges for services rendered or expense incurred 


by a lender in connection with a loan, in the absence 
of a statute providing otherwise, a lender may, with¬ 
out being guilty of usury, require the borrower to 
pay the cost of examining the title to land offered as 
security for the loan, 88 or of procuring title insur¬ 
ance, 34 or of inspecting or examining and reporting 
on any property offered as security, 86 or preparing 
or recording papers and doing other formal acts 
necessary to the security of the loan , 36 but a charge 
for pretended services or expenses, not actually ren¬ 
dered or incurred, of such character, affects the 
transaction with usury if thereby the lawful rate 


Minn —Adjustment Service Bureau 
v. Buelow, 266 NW 669, 196 Minn. 
663. 

Mont.—Corpus Ms quoted la Bow¬ 
den v. Gabel. 76 P2d 334, 336. 105 
Mont. 477. 

N.Y.—Professional Service Credit 

Ass'n v. Donaldson, 39 N.T.S.2d 563. 
Tex—Trinity Fire Ins. Co. v. Kerr- 
ville Hotel Co, 103 S W.2d 121, 129 
Tex 310, 110 A L. R. 442. 

Credit Information and advice 

Fact that contract for loan con¬ 
tained provision for lender to furnish 
credit and financial Information and 
advice as to keeping books and ac¬ 
counts did not take contract out of 
category of loan and classify it as 
contract for service, with respect to 
right of court after borrower’s bank¬ 
ruptcy to inquire into reasonableness 
of compensation provided for by par¬ 
ties.—P. R. Mallory A Co. v. Grigs- 
by-Grunow Co., C.C.A.I11.. 72 F.2d 471, 
reversed on other grounds 55 S.Ct. 
444, 294 U.S. 442, 79 L.Ed. 982. 

Credit report 

The imposition by loan company on 
borrower, in addition to lawful inter¬ 
est, of charge paid retail credit bu¬ 
reau for credit report on borrower 
and for overhead expenses consisting 
of services of manager and other sal¬ 
aried employees of loan company in¬ 
vestigating, appraising, and listing 
borrower’s property mortgaged to se¬ 
cure the loan, constituted usury.— 
Winston v. Personal Finance Co of 
Pine Bluff, 249 8.W.2d 315, 220 Ark. 
580. 

Overhead expenses 

The lender may not charge expens¬ 
es to the borrower which constitute 
overhead expenses of conducting 
lender’s business. 

N.T.—Vee Bee Service Co. v. House¬ 
hold Finance Corp., 61 N.Y.S.2d 
690, affirmed 66 N.T.8.2d 670, 269 
App.Div. 772 

Tex —Eastern Mortg. A Securities Co. 
v. Collins, Civ.App., 118 S.W 2d 479, 
error refused—Baltimore Trust Co 
v. Sanders, Civ.App, 106 S.W.2d 
710, error dismissed, followed in 
Eastern Mortg A Securities Corp. 
v. Sanders, 106 S.W. 2d 1118, error 
dismissed. 


Service for benefit of lender 

US—In re Prince, CC.A.NY., 89 F. 
2d 681. 

32. Va—Chakales v. DJiovanides. 
170 SE 848, 161 Va. 48. 

66 C J. p 231 note 62 

Overcharge of itself held not usuri- 
oue 

N.Y —Jefferson Title & Mortgage 
Corporation v. Dempsey, 274 N.Y.S. 
807, 153 Misc. 32. affirmed 271 N. 
YS 1105, 242 AppDiv 626, modi¬ 
fied on other grounds 194 N.E. 403, 
266 N.Y. 190. 

33. Fla.—Mindlin v. Davis, 74 So. 2d 
789—Crompton v. Smith. 192 So. 
186, 140 Fla. 611—Pushee v. John¬ 
son. 166 So. 847, 123 Fla. 305, 105 
A.LR. 789. 

Ky.—Blackburn's Adm’x v. Union 
Bank A Trust Co., 108 S.W.2d 806, 
269 Ky. 699. 

66 C.J. p 231 note 64. 

Where leader was a lawyer and 
rendered professional services in ex¬ 
amining the title to the property ten¬ 
dered as security and in straighten¬ 
ing out the title and the charge made 
was such as to show that it was sole¬ 
ly for that service, there was no 
usury 

Ga.—Sanders v. Nicolson, 28 S.E. 976, 
101 Ga. 739. 

Miss.—Johnson v. Carter, 33 So.2d 
296, 203 Miss. 38. 

34. Fla.—Crompton v. Smith, 192 So. 
186, 140 Fla. 511—Pushee v. John¬ 
son, 166 So. 847, 123 Fla. 805, 105 
A.L.R. 789. 

Minn.—-Hatcher v. Union Trust Co. 
of Maryland, 219 N.W. 76, 174 
Minn. 241. 

35. Ark —Winston v. Personal Fi¬ 
nance Co. of Pine Bluff. 249 S.W 2d 
315. 220 Ark. 580—Lyttle v Math¬ 
ews Inv. Co., 103 S.W.2d 47, 193 
Ark. 849. 

Fla.- 1 -Mlndlin v. Davis, 74 So.2d 789 
Tex.—Nevels v. Harris, 102 S W 2d 
1046, 129 Tex. 190, 109 A.L.R 1464. 
66 C.J. p 231 note 66. 

Bona fids fsss paid to lender’s spe¬ 
cial agents, such as attorney and 
inspector who inspects land consti¬ 
tuting security and passes on sure¬ 
ties* solvency, are not interest under 
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usury laws, where such agents have 
only limited or special authority, and 
lender does not participate in funds 
so paid—Nevels v. Harris, 102 SW. 
2d 1046, 129 Tex. 190, 109 ADR. 
1464. 

Oavsat given. 

In holding an Inspection fee not 
to render a loan usurious, the court 
gave a caveat that in litigation con¬ 
cerning loans made subsequent to the 
effective date of the opinion the court 
would feel free to consider anew the 
question of inspection and travel fees 
which the lender may charge the bor¬ 
rower—Winston v. Personal Finance 
Co. of Pine Bluff. 249 S.W 2d 315. 220 
Ark. 580. 

36. Ark —Brown v. Frets, 72 S.W.2d 
766. 189 Ark. 411 

Fla.—Crompton v. Smith, 192 So. 186, 
140 Fla 511. 

Ga.—Lewis v. Citizens Bank, 186 S E 
457. 53 GaApp 645. 

OkL—Leeper v. Eads. 44 P 2d 78. 172 
Okl 133—Mitchell v. Fisher. 32 P. 
2d 37. 168 Okl. 145. 

Tex—Rodriguez v. R P Youngberg 
Finance. Civ App, 241 S.W 2d 815. 
66 C J. p 231 note 67. 

“interest” 

The word “Interest** as used In the 
usury law does not include brokerage 
or other compensation paid to a third 
person, or expense items such as ap¬ 
praisals, recording fees, insurance, 
or similar charges—Ex parte Fuller, 
102 P.2d 321, 15 Cal 2d 426. 

T—n 

(1) Attorney's fees. Inspection and 
filing fees, and such charges are le¬ 
gitimate service charges and not In¬ 
terest —James v Davis. Tex Civ.App., 
150 S W 2d 326, error dismissed, judg¬ 
ment correct—Miller v. Gibralter 
Sav. A Bldg. Ass'n, Tex Civ App. 132 
S W 2d 606, error dismissed, judg¬ 
ment correct. 

(2) Where attorney's participation 
in loan transaction constituted no 
more than rendering of legitimate le¬ 
gal service, his fee therefor was le¬ 
gally chargeable to borrowers as cost 
Incidental to closing of transaction, 
and did not render loan usurious.— 
Mindlin v. Davis, Fla., 74 So.3d 769. 
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of interest on the loan is exceeded. 87 Also, unrea¬ 
sonable charges for preparing and examining ab¬ 
stracts have been held to render the loan unreason¬ 
able where the unreasonable portion carries the 
interest over the maximum legal rate. 38 

c. Traveling Expenses 

The lender may lawfully require the borrower to pay 
eueh reasonable traveling expenses as are honestly in¬ 
curred by him In connection with the loan, unless such 
expenses constitute a part of the consideration. 

Under the general rule with respect to the reim¬ 
bursement of a lender for expense actually incurred 
as usury, the lender may lawfully require the bor¬ 
rower to pay such reasonable traveling expenses as 
are honestly incurred by him in connection with the 
loan; 39 but if the payment of such expenses is in 
fact part of the consideration for the loan or for¬ 
bearance, it constitutes usury where lawful interest 
is thereby exceeded. 40 

d. Other Particular Services and Expenses 

The general rule that a lender may properly charge 
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a borrower for services rendered or expenses Incurred 
has been applied to various charges for services or ex¬ 
penses. 

The general rule that a lender may properly 
charge a borrower for services rendered or ex¬ 
penses incurred, discussed supra subdivision a of 
this section, has been applied to various charges for 
services or expenses. 41 Accordingly, a lender may 
lawfully make a reasonable charge to a borrower 
for purchasing property for the borrower with the 
funds lent; 42 for procuring insurance on property 
pledged or mortgaged to secure the loan, 43 and, in 
respect of a building loan, insurance against me¬ 
chanics* liens 44 and completion insurance ; 45 for ex¬ 
pense incurred in prosecuting foreclosure proceed¬ 
ings ; 46 for trouble or expense m raising the money 
to be lent, or loss or delay suffered pending the 
loan, 47 provided the charge is not intended to be, 
or is not a cover for, additional interest; 48 for the 
expense of preparing or distributing an issue of 
bonds; 49 for making remittances, transferring 
stock, or the like; 50 for holding himself ready to 
lend additional sums up to a specified amount; 51 


37. Okl —Williams v. Garrett, 254 
P 2d 369, 208 Okl 53. 

66 C J p 231 note 68 
Bxpression la writing 

Under a statute providing that it 
shall be competent for the parties 
to contract for the payment of a rate 
of interest not exceeding twelve per 
cent pro\idmg the rate exceeding 
seven per cent is clearly expressed 
in wrltirifc. charges for notarial, es¬ 
crow. and recording fees and expens¬ 
es of examination and appraisement 
of property on which loan was made 
were properly deducted as interest 
exacted without written provision 
therefor in contract of loan—Lewis 
v. Pacific States Savings ft Loan Co, 
37 P.2d 439. 1 Cal 2d 691. 

38. Okl —-Williams v. Garrett, 254 
P 2d 369. 208 Okl 53. 

66 C.J. p 231 note 68 [a]. 

39. Ark —Matthews v. Georgia State 
Sav Ass'n. 200 SW 130. 132 Ark. 
219. 21 A L R 789. 

66 C.J. p 232 note 70. 

4a N T.—Williams v. Hance & Mott. 
7 Paige 581. 

41. Amortisation serviee charge 

Charge for so-called amortization 
service was properly considered as 
interest —Lewis v. Pacific States 
Savings ft Loan Co., 37 P 2d 439. 1 
* Cal.2d 691. 

Bonus exacted for acceleration of 
maturity did not constitute usury. 
DC.—Atlantic Life Ins. Co of Rich¬ 
mond, Va., v. Wolf. MunApp, 54 
A 2d 641. 

Okl—Grissom v. Dye, 369 P.2d 867. 


I Oil royalty interest 

Contract for conveyance of. and 
deed conveying, part of grantor's oil 
royalty interest in consideration of 
grantee obtaining release to grantor 
of portion of royalties assigned to 
mortgagees as additional security for 
indebtedness, payment of which gran¬ 
tee guaranteed, was not usurious — 
Hansen v. Duvall. 62 S.W 2d 732, 333 
Mo 69 

Refinancing charges 

Mortgagors may pay or obligate 
themselves to pay a reasonable sum 
for services and expenses m connec¬ 
tion with refinancing large mortgage 
without rendering the refinancing 
transaction usurious.—Dupree v. 
Franklin Title ft Trust Co. 114 S.W. 
2d 1116. 272 Ky. 566 

Surety premium charge 

A surety premium charge exacted 
under bank system of personal loans, 
a part of which under the plan went 
to surety company and part of which 
was retained in bank as security for 
particular loan and other loans, was 
in violation of statute prohibiting ad¬ 
ditional Interest, discount, or other 
charges.—Vee Bee Service Co v. 
Household Finance Corp., 51 N Y.S 2d 
590, applying New Jersey law, affirm¬ 
ed 55 N.Y.S 2d 570, 269 App.Div. 772 

Underwriting transactions 

Usury laws do not prevent genuine 
underwriting transactions in, or sales 
of, securities at less than par.—Lub¬ 
bock Hotel Co. v. Guaranty Bank ft 
Trust Co, C.C.ATex.. 77 F.2d 152. 

42. U.S—The Panama, D.C.N.Y., 18 

F.Cas.No 10,703, Olcott 343. 
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Pa.— Corpus Juris quoted in Stein V. 
General Discount Co. 22 PaJDist. ft 
Co 666 

43. Pa.— Corpus Juris quoted in 

Stein v General Discount Co., 22 
Pa Dist & Co. 666. 

66 C J p 232 note 74 

44. Del —Hance Hardware Co. v. 
Denbigh Hall. Inc., 152 A 130, 17 
Del Ch 234 

Pa—Corpus Juris quoted in Stein v. 
General Discount Co. 22 Pa.Dist. ft 
Co 666. 

45. Del —Hance Hardware Co. v. 
Denbigh Hall, Inc., 152 A 130, 17 
Del.Ch 234 

Pa—Corpus Juris quoted in Stein v. 
General Discount Co., 22 Pa Dist. ft 
Co 666. 

46. US —Fowler v. Equitable Trust 
Co. Ill. 12 S.Ct. 8. 141 U.S. 411, 35 
LEd. 794 

66 C.J. p 232 note 77. 

47. Mass—Snow ▼. Nye, 106 Mass. 
413. 

66 C J. p 232 note 78. 

Bail surety 

Mich—Tierney v. Collen, 261 N.W. 
298. 272 Mich. 200. 

48. Mo—Osborn v. Payne, 85 S.W. 
667. Ill Mo.App. 29. 

66 C.J. p 232 note 79. 

49. Ill.—Firebaugh v. Seegren, 265 
IlLApp. 881. 

66 G.J. p 232 note 80. 

5a N.T.—Suydaxn v. Bartle, 10 
Paige 94—Nourse v. Prime, 7 
Johns.Ch. 69, 11 Am.D. 403. 

51. Ind.—Pivot City Realty Co. ▼. 
State Savings A Trust Co., 162 N.E. 
27, 88 IniLApp. 222. 
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for lending his name, credit, or securities to the bor¬ 
rower; 62 for assuming or paying a debt of the 
borrower ; 63 for the expense of obtaining a guaranty 
of the payment of the borrower’s notes ; 64 or for a 
waiver of collection of payment in case of sickness 
or accident and a cancellation of the debt in case 
of death. 66 

Where a statute restricts the charges which a 
lender may make, the exaction of charges not 
permitted by the statute will render the contract 
usurious if such charges, in addition to the interest 
exacted, exceed the lawful rate of interest 56 

§ 49. Borrower Required to Take Insurance 

A lender may, without rendering the transaction 


usurious, require the borrower to carry Insuranoe for 
the protection of the lender. 

A lender may, without rendering the transaction 
usurious, require the borrower, as further security 
for the loan, to carry life insurance and to assign the 
policy to the lender, 67 or to carry insurance on the 
property mortgaged or pledged to secure the loan ; 68 
but no charge in addition to lawful interest may be 
exacted of the borrower under the designation of 
“insurance” when in fact no insurance for the ben¬ 
efit of the borrower is procured. 59 Accordingly, a 
lender may contract with a borrower to obtain in¬ 
surance to protect the lender from loss to the ex¬ 
tent of the loan, and may charge the cost of procur¬ 
ing such insurance to the borrower, 60 at least where 
the premiums do not exceed the usual rate, 61 al¬ 


so. US—Equitable Trust Co v A 
C. White Lumber Co., D.C.Idaho, 
41 F 2d 60. 

NY.—Gilbert v Warren. 67 NTS 
978, 66 AppDiv. 289, affirmed 64 
N.E. 1121, 171 N.Y. 665. 

53. Ga.—Rosier v. Evans, 89 S.E. 
481. 113 Ga. 1162. 

54^ Minn—Hatcher v. Union Trust 
Co. of Maryland, 219 N.W. 76, 174 
Minn. 241. 

55. Tex.—Denton ▼. Ware, Civ.App., 
228 S.W.2d 867. 

55. N Y.—Equity Service Corp v. 
Agull, 293 N.Y.S. 872, 250 App.Div. 
96. 

67. Cal—Ex parte Fuller. 102 P.2d 
321, 16 Cal.2d 425. 

Ga.—Tribble v. State, 80 S.E.2d 711, 
89 GaJLpp. 593. 

Endowment policy 

Policy described as a ten-year en¬ 
dowment policy, maturing at the ex¬ 
piration of ten years from its date, 
if insured is living at that time, and 
providing that if insured should die 
during the ten-year period and the 
policy is in force at the date of his 
death, the face amount would be paid 
by the Insurer to the beneficiary nam¬ 
ed in the policy, was an insurance 
policy within statute with respect to 
loans by insurance companies—Cow¬ 
an v. Security Life & Trust Co, 188 
S.E. 812, 211 N.C. 18, 110 A.L.R. 338. 
58. Ark—Hartzo v. Wilson, 171 8. 

W.2d 956. 205 Ark 966. 

66 G.J. p 232 note 88. 

Presumption that trustee would act 
reasonably 

Loan transaction was not rendered 
usurious by provision in trust deed 
securing loan that borrower would 
keep property insured in an amount, 
and by an Insurer approved by the 
trustee in the deed on ground that 
acceleration might be unavoidably 
Incurred If the borrower could not 
obtain the approval of the trustee, 
since it must be presumed that trus¬ 
tee would not act unreasonably, and. 


even if he did, a court of equity 
would exercise control.—Armstrong 
v Alliance Trust Co , C C.A.Miss., 88 
F 2d 449. 

59. D C —Columbia Auto Loan v. 
District of Columbia, 193 F 2d 34, 
90 USAppDC 419. certiorari de¬ 
nied 72 SCt. 653. 342 US. 942, 96 
LEd 700 

Tex.—Higgins v Mossier Acceptance 
Co, CivApp, 140 S.W.2d 632, error 
dismissed 

Lender not licen s ed to sell insuranoe 

Waiver contracts wherein lender of 
money agreed to forego the collec¬ 
tion of loans in event of death, ill¬ 
ness, accident, unemployment, and 
other contemplated happenings to 
borrowers, were in fact contracts of 
insurance, and regardless of any ben¬ 
efits that borrowers, who were re¬ 
quired to take the waiver contracts 
to secure the loans, might have re¬ 
ceived therefrom, when lender was 
not licensed to sell insurance, the 
contracts and charges therefor were 
invalid and uncollectible, and consti¬ 
tuted usurious exactions when actu¬ 
ally collected and retained by lender. 
—Ware v. Paxton, Tex CivApp., 266 
S.W.2d 218. 

Policy improperly counter signsd 
Where conditional buyer of auto¬ 
mobile had benefit of insurance pro¬ 
tection, he could not be heard to say, 
in action to have conditional sale 
agreement and note covering deferred 
purchase price declared void, that 
premium was really an Interest 
charge and that therefore usurious 
interest was charged, because policy 
was improperly countersigned.— 
Brooks v Auto Wholesalers, Inc, D. 
C.Mun.App., 101 A 2d 265. 

00. Ga.—Exchange Bank v. Loh, 81 
S.E. 459, 104 Ga. 446, 44 L.R.A. 
372—Peebles v. State, 75 S.E.2d 35, 
87 Ga.App. 649. 

Abasaoe of good faith 
Where purported Insurance policy 
procured by lender on life of borrow¬ 
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er fails to constitute contract of in¬ 
surance, or charges for procuring 
policy are not actually such in good 
faith, but are actually reserved as 
interest for the use of money lent, 
the amount so obtained from the bor¬ 
rower will be considered interest for 
purpose of determining whether 
charges of lender are usurious—Pee¬ 
bles v. State, supra. 

Credit Insuranoe 

(1) In the absence of statutory 
prohibition, a charge for credit insur¬ 
ance which is not excessive and made 
without compulsion in selection of 
insurance company by which lender 
would receive additional commissions 
or compensation. Is not a usurious 
exaction of interest, but a charge for 
such insurance for the purpose of 
obtaining compensation for the use of 
the money in excess of the lawful 
rate is usurious.—Ware v. Paxton, 
Tex Civ.App, 266 S.W.2d 218. 

(2) Where borrower of amount In 
excess of one thousand dollars was 
required in addition to interest to 
procure credit insurance which in 
event of borrower's death during 
term of loan would result in payment 
by insurance company of balance due 
on loan and payment to Insured’s es¬ 
tate of difference between full 
amount of loan and balance due, and 
charges for such insurance were not 
excessive, charges, in absence of pro¬ 
hibitory statute were not payments 
of interest which could be considered 
as exaction of usurious rate of inter¬ 
est—Rodriguez v. R P. Youngberg 
Finance, Tex Civ.App., 241 B.W.2d 
815. 

(3) Where lender required two pol¬ 
icies for credit insurance, the pre¬ 
mium charges paid for hospitaliza¬ 
tion was an unlawful charge.—Ware 
v. Wright, Tex.CivApp., 266 S.W.2d 
188—Hatridge v. Home Life A Acc. 
Ins. Co., Tex.Clv.App., 246 S.W.2d 
666 . 

61. Ga.—Sledd v. Pilot Life Ins. Co., 

188 S.E. 199. 52 Ga.App. 826. 
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though under some statutes the exaction of an in¬ 
surance premium as a part of the consideration for 
lending money constitutes a violation of the usury 
statute if the lawful rate is thereby exceeded. 62 

According to some authorities, where an insur¬ 
ance company, lending money to another, requires 
the borrower to take insurance from the lending 
company, and, it may be, to assign the policy to 
such company by way of further security for the 
loan, no usury can be predicated of the transac¬ 
tion if the insurance is issued m good faith, and 
at the customary rates, although the loan is made 
at the highest lawful interest. 63 On the other hand, 
whether or not the lender permitted the borrower 
to procure insurance from a company of his own 
choice has been considered in determining whether 
or not a requirement of insurance renders the trans¬ 
action usurious 64 Accordingly, it has been held 
that the profit made by the lending insurance com¬ 
pany on insurance so required by it, as a condition 
of the loan, to be taken of it by the borrower is 
to be considered as so much excessive interest ex¬ 
acted, and that the transaction is accordingly usuri¬ 
ous, under the general rule that any added benefit 
to a creditor from any collateral agreement or trans¬ 
action entered into as a condition of a loan or for¬ 
bearance constitutes usury if lawful interest is there¬ 
by exceeded. 65 
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Transaction so oppressive as to show usurious in¬ 
tent. Where a transaction in which a borrower is 
required to take insurance of the lender is so op¬ 
pressive, under all the circumstances, as to show 
an intent to evade the usury laws, 66 as where it is 
stipulated that the loan shall become due and paya¬ 
ble on failure to pay any of the insurance premiums 
when due, 67 the form of the transaction will not 
prevent it from being usurious. 

§ 50. Borrower Required to Pay Taxes As¬ 
sessed against Lender 

While there is some authority to the contrary. It 
would seem to be the better rule that, unless otherwise 
provided by statute, a requirement by a lender that the 
borrower pay the taxes which may be assessed against 
the lender because of the loan or the securities taken 
therefor constitutes a usurious transaction, except where 
the amount of such taxes, added to the interest. If any, 
taken or reserved by the lender, does not exceed lawful 
interest on the principal sum of the loan. 

While there is some authority to the contrary, 68 
it would seem to be the better rule that, unless 
otherwise provided by statute, 69 a requirement by 
a lender that the borrower pay the taxes which 
may be assessed against the lender because of the 
loan or the securities taken therefor constitutes a 
usurious exaction, 70 except where the amount of 
such taxes, added to the interest, if any, taken 
or reserved by the lender, does not exceed lawful 
interest on the principal sum of the loan. 71 An 


Bate of —minimal and animal pre¬ 
miums 

An insurer may make a greater 
difference than permissible rate of in¬ 
terest between semiannual and an¬ 
nual premiums, and such charges do 
not constitute usury—Robb v Met¬ 
ropolitan Life Ins Co, 174 S W.2d 
832. 351 Mo 1037. 

62. US—In re Graham, D.C.Ky., 
22 F.Supp 233 

Lou by insurance agent 

A loan of money at legal rate of in¬ 
terest by life insurance company’s 
agent on condition that borrower pro¬ 
cure life insurance policy, initial pre¬ 
mium for which was deducted from 
proceeds of loan, was void as usuri¬ 
ous to extent of such premium.—In 
re Graham, supra. 

63. Ga.—Tribble v State. 80 S.E 2d 
711, 89 Ga.App 593. 

W.Va.—Heaberlin v. Jefferson Stand¬ 
ard Life Ins. Co. 171 S E 419, 114 
W.Va. 198. 

86 C J. p 232 note 87. 

*64. Del—State v. Bankers Finance 
Corporation, 26 A.2d 220. 2 Terry 
566. 

Tex.—Ware v. Wright, Civ.App., 266 
S.W.2d 188. 

86b U.8.—National I* Ins. Co. v. 


Harvey. C C Ohio. 7 F. 805, 2 Mc¬ 
Crary 576 

66 C J p 233 note 89. 

66. Ga —Peebles v. State, 75 S E 2d 
35. 87 Ga.App 649. 

66 C.J. p 233 note 91. 

Insurance in addition to chattel mort¬ 
gage 

Ark —Strickler v. State Auto Fi¬ 
nance Co, 249 S W.2d 307, 220 Ark. 
565. 

67. Ohio —Union Central Life Ins 
Co. v. Morrow, 7 Ohio S. & CP. 
118. 

68. U S.—Armstrong ▼. Alliance 

Trust Co, C C.A.Miss., 88 F.2d 449. 

66 C J. p 233 note 93. 

Option to aooe lsrate 
Option given to lender to close out 
loan by acceleration, in case borrow¬ 
er could not legally pay taxes levied 
on interest of lender and trustee on 
trust deed, did not render transac¬ 
tion usurious, since all that would be 
collectible as the debt secured would 
be the principal and earned interest. 
—Armstrong ▼. Alliance Trust Co., 
supra. 

69. Iowa.—Federal Trust Co. ▼. Nel¬ 
son. 266 N.W. 509, 221 Iowa 759 
applying Nebraska law. 

Neb.—Pierson v. Faulkner, 279 N.W. 
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813, 134 Neb. 865—Western Securi¬ 
ties Co. v. Naughton, 248 N.W. 56, 
124 Neb 702. 

66 C J. p 233 note 94. 

7a US—Panos v. Smith. C.CLA. 
Mich., 116 F 2d 445—Schumacher v. 
Lawrence, 108 F.2d 576. 

Ga.—Newcomb v. Niskey’s Lake. 10 
S E 2d 51, 190 Ga. 565, answers to 
certified question conformed to 12 

5 E 2d 160, 63 Ga.App. 811. 

Iowa —Penn Mut. Life Ins. Co. v. 

Orr, 252 NW. 745, 217 Iowa 1022. 
Mich—Leith v. Citizens Commercial 

6 Savings Bank, 8 N.W.2d 156, 304 
Mich 508—Matthews v. Tripp, 281 
NW 412, 285 Mich. 705—McKenna 
v. Wilson, 273 N.W. 457. 280 Mich. 
227—Union Guardian Trust Co. v. 
Crawford, 258 N.W. 248, 270 Mich. 
207. 

Tex—Travelers Ins. Co. ▼. Rowley, 
128 S.W.2d 20, 183 Tex. 872. 

66 C.J. p 233 note 95. 

71. U.S.—Texas Land 4k Mortgage 
Co. v. Mullican, CLCJLTex., 132 F. 
2d 241, certiorari denied 63 S.Ct. 
1158. 319 U.S. 748. 87 LJSd. 1703. 
Tex.—Kansas City Life Ins. Co. v. 
Duvall. 104 S.W.2d 11. 129 Tex. 287 
—Robertson v. Connecticut Gener¬ 
al Life Ins. Co., CivJkpp., 140 8. 
W.2d 036—Rutland Sav Bank v. 
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agreement, however, that the borrower shall pay 
the taxes assessed on property mortgaged to se¬ 
cure the debt does not render the transaction usu¬ 
rious, where the rule prevails that a mortgagor, 
rather than the mortgagee, is the holder of the 
legal title to the mortgaged property; 72 and, on 
the same principle, such an agreement does not con¬ 
stitute usury where the lender takes an absolute 
deed subject to a condition of reconveyance, instead 
of a mortgage, as security for the loan. 73 A tax 
for recording a mortgage, given to secure a loan, 
may be charged to the borrower where the statute 
imposing the tax does not require it to be paid by 
the mortgagee. 74 

§ 51. Agreement by Borrower to Assume, 
Secure, or Pay Some Other Debt 

Where a borrower. In order to induce the making of 
ft loan to him, agrees to assume, secure, or pay a pre¬ 
existing indebtedness of his own to the lender, there is 
no usury. In the absence of bad faith, since the borrower 
suffers no detriment in doing what he should do. 

Where a borrower, in order to induce the making 
of a loan to him, agrees to assume, secure, or pay 
a preexisting indebtedness of his own to the lender, 
there is no usury, in the absence of bad faith, since 
the borrower suffers no detriment in doing what 
he should do, 76 unless usurious interest is exacted 
on such preexisting indebtedness. 76 Where, how¬ 
ever, a debt assumed, secured, or paid by a bor¬ 
rower as a condition of obtaining a loan is that 
of a third person, which the borrower is other¬ 


wise under no obligation to pay, 77 and particularly 
where it is worthless because of the debtor’s in¬ 
solvency, 78 the transaction is ordinarily usurious- 
where the highest lawful interest is taken or re¬ 
served on the loan, since the lender secures as con¬ 
sideration for the loan something of value in ad¬ 
dition to the interest; but this rule is subject to the 
qualification that if the debt assumed by the bor¬ 
rower, or the payment and discharge of the debt 
is of value to him, so that he suffers no real detri¬ 
ment by such assumption or payment, the mere fact 
that the lender secures a collateral benefit m con¬ 
nection with his loan will not, in the absence of a 
corrupt intent, affect the transaction with usury. 79 " 
The payment of legal interest, or other legal charg¬ 
es owing by another in consideration of an agree¬ 
ment to forbear to take foreclosure proceedings 
does not constitute usury. 80 

§ 52. Agreement for Liquidated Damages 
for Nonpayment at Maturity 

It Is generally held that an agreement by a borrower 
for the payment of a sum, in excess of lawful interest, 
as liquidated damages if the principal of the loan Is 
not paid at maturity is not usurious, in view of the gen¬ 
eral principle that excessive interest payable on a con¬ 
tingency under the debtor's control Is not usury. 

By analogy to the rule with respect to contracts 
for the payment of interest in excess of the law¬ 
ful rate after the maturity of a debt, discussed su¬ 
pra § 31, it is generally held that an agreement 
by a borrower for the payment of a sum, m ex- 


Isbell, Civ.App., 129 S.W 2d 505, 
affirmed 154 SW.2d 442, 137 Tex. 
432—Anderson v. Hlrsch, Civ.App, 
112 S W 2d 535, error refused— 
Emerson v. Franklin Life Ins. Co., 
Civ.App., 107 SW.2d 1029. error 
dismissed—Scofield v. Travelers 
Ins. Co, Civ.App., 106 S.W.2d 401, 
error dismissed—Barton v. Kansas 
City Life Ins. Co., Civ.App., 98 S. 
W.2d 836—AEtna Life Ins. Co. v. 
Foster, 66 S.W.2d 428, error dis¬ 
missed. 

66 C.J. p 233 note 96. 
intention, of parties 

(1) Where mortgage note does not 
provide for maximum interest, and 
borrower is required to pay taxes 
assessable to lender, instrument may 
be usurious, and in determining 
question, intention of parties may be 
considered.—Penn Mut. Life Ins. Co. 
v. Orr, 252 N.W. 745, 217 Iowa 1022. 

(2) Paragraph in clause in trust 
deed binding grantors to pay taxes 
that such clause should not be con¬ 
strued to require grantors to pay in¬ 
terest at greater rate than 10 per 
cent per annum did not limit maxi¬ 
mum rate of interest to 10 per cent 
so as to make loan contract not 


usurious.—Reynolds Mortg. Co. v 
Thomas, Tex Civ.App., 61 S.W 2d 
1011, reversed 81 SW.2d 52, 124 Tex. 
570. 

72. U S.—-Union Mortg, etc., Co. v. 
Hagood, C.C.S C, 97 F. 860. 

Mortgagor as holder of legal title see 
Mortgages 88 1 b, 195. 

73. Ill.—Kidder v Venders loot, 28 
N.E 460. 114 Ill 133 

Mich —Detroit v. Board of Assessors, 
51 N.W. 787, 91 Mich. 78. 16 L.R.A. 
59. 

Absolute deed as mortgage see Mort¬ 
gages |8 18—70. 

74. N.Y —Seamen's Bank for Sav¬ 
ings in the City of New York v. 
McCullough, 151 NTS. 600, 166 
App Div 271, affirmed 117 N E. 
1083, 221 N.Y. 692—Moore v. Lind¬ 
say, 114 N.Y.S. 684, 61 Misc. 176. 

75b Ga.—Simpson v. Charters, 5 S.E. 
2d 27, 188 Ga. 842. 

Mich.—Tierney v. Collen, 261 N.W. 
298, 272 Mich. 200. 

Neb.—Loucks ▼. Smith, 48 N.W.2d 
722, 154 Neb. 597. 

Okl.—Boland v. Boland, 43 P.2d 79. 

171 Okl. 437. 

66 C.J. p 233 note 2. 
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f Bankrupt debtor 

Tex —Armstrong ▼. American Bank 
& Trust Co. Civ App, 63 8W2d 
906—Armstrong v. Continental 
Nat Bank, Civ App., 44 S.W 2d 
1111—Armstrong v City Nat. 
Bank. Civ.App. 16 S W 2d 954, cer¬ 
tiorari denied 50 S Ct. 333, 281 U.S. 
737, 74 L Ed. 1152 
66 C J. p 233 note 2 [b]. 

78L Ga—Lott v. Peterson, 98 S.E 
361, 23 Ga.App. 458. 

77. Ga—Simpson v. Charters, 5 S.E. 
2d 27. 188 Ga 842. 

N.Y.—Vee Bee Service Co. v. House¬ 
hold Finance Corp., 51 N.Y S 2d 500, 
affirmed 55 N.Y.S 2d 570. 269 App. 
Div. 772. 

66 C.J. p 234 note 4, 

78. W.Va.—Janes v. Felton, 129 S. 
E. 482. 99 W Va 407. 

66 C.J. p 234 note 5. 

79. Cal.—Altken v. Southwest Fi¬ 
nance Corporation of California, 20 
P 2d 1000, 131 CaLApp. 95. 

66 C J. p 234 note 7. 

80. Tex.—Hamilton v. Oppenheimer, 
Civ.App., 68 S.W.24 1099. 
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cess of lawful interest, as liquidated damages if 
the principal of the loan is not paid at maturity is 
not usurious, 81 although such an agreement may 
be unenforceable as being a provision for a pen¬ 
alty, as discussed in Damages § 101, and it is unen¬ 
forceable if the loan is otherwise tainted with 
usury; 82 but there is also some authority to the 
contrary, 88 and usury has been held to exist where 
the lender is given an option to purchase specified 
property at less than its real value in case of non¬ 
payment of the loan. 84 

§ 53. Borrower's Promise to Pay Cost of 
Collection and Attorney’s Fee 

It Is generally held that a stipulation in a loan con¬ 
tract that the borrower, if the debt is not paid at ma¬ 
turity, shall bear the cost of collecting it by legal process. 
Including a reasonable attorney's fee for the lender's 
attorney, does not render the contract usurious. 

Although there is some authority for the view 
that a stipulation in a loan contract that the bor¬ 
rower, if the debt is not paid at maturity, shall 
bear the cost of collecting it by legal process, in¬ 
cluding a reasonable attorney’s fee for the lender's 
attorney, renders the contract usurious, where the 
lawful rate of interest is thereby exceeded, 86 it is 
the more general rule that, m the absence of a 
corrupt intent, such a provision, although it may 
be invalid or unenforceable on grounds of public 
policy, as discussed in Bills and Notes § 108 and 
Mortgages § 113, does not affect the contract with 
usury, 86 even though the attorney’s fee is made 
payable on service of summons or on notice of 
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sale of property mortgaged or pledged as secu¬ 
rity. 87 Where, however, the purpose of such a 
stipulation is the obtaining of interest in excess 
of that permitted by law, it is usurious; 88 and an 
agreement to pay an attorney's fee, in addition to 
interest at the highest lawful rate, in consideration 
of the creditor's forbearance to enforce payment, 
is tainted with usury. 88 

§ 54. Miscellaneous 

Various contracts under which a lender receives 
benefits In excess of lawful interest have been held 
usurious. 

Where, under a loan contract, the lender obtains 
the use of, or profits from, property mortgaged 
or pledged to secure the loan, such benefit renders 
the loan usurious if its value or amount exceeds 
or is in addition to lawful interest on the sum lent, 9( > 
unless under the circumstances of the case the 
use of such property subjects the lender to risk 
of loss, 91 or unless the value of such use or the 
existence of any profits is doubtful or uncertain; 92 
but the loan is not usurious where such profits or 
the value of such use, when added to the interest, 
if any, taken or reserved by the lender, do not ex¬ 
ceed lawful interest on the pnncipal sum. 98 

Collateral contract induced by loan or forbear¬ 
ance . It has been held that a contract of loan or 
forbearance, stipulating for interest at the highest 
lawful rate, is rendered usurious where the credi¬ 
tor, as a condition of making it, requires the debtor 
to enter into another contract with him, even though 


81. U S —In re Tastyeast. Inc., C.C. 
ANJ, 126 F 2d 879. certiorari de¬ 
nied Modern Factors Co v Ta- 
stye&at. Inc . 62 S Ct 1291. 316 U S. 
696. 86 L Ed. 1766 

Idaho—Eagle Rock Corp. v. Idamont 
Hotel Co.. 85 P 2d 242, 69 Idaho 
413 

Wis—Randall ▼. Home Loan A In¬ 
vestment Co. 12 N.W.2d 915, 244 
Wis. 623. 

66 C J. p 234 note 9. 

82. III.—Armour v. Moore, 5 IlLApp 
433. 

83. Ky—New York Life Ins. Co. ▼. 
Evans. 124 SW. 376, 136 Ky. 391. 

66 C J p 234 note 13 

86 . Va.—Carter v. Hook, 83 S.E. 386, 
116 Va. 812. 

85. Ohio.—Rebholx v. Family Loan 
Co., 4 Ohio Supp. 361. 

66 C.J. p 236 note 16. 

88 . Aria.—Owens v. Conelly, 372 P. 
2d 845. 

Conn.—Community Credit Union ▼. 

Connors. 105 A.2d 772. 

Ga.—Kirkpatrick v. Faw, 190 8.E. 
566, 184 Ga. 170. 


Or—Union Central Life Ins. Co. v. 
La Follette, 44 P.2d 165, 150 Or. 
455. 

Tex —General American Life Ins Co. 
v. H&mor, Civ.App.. 96 S.W.2d 975. 
error refused. 

Utah.—Mathis v. Holland Furnace 
Co., 166 P 2d 518, 109 Utah 449. 
Va.—Parksley Nat. Bank v. Acco¬ 
mack Banking Co., 186 S.E 38, 166 
Va. 459—Sutherland v. Receiver for 
Dickenson County Bank, 178 S.E 
12. 163 Va. 949. 

66 C.J. p 235 note 18. 

Agreement to compensate 

Compensation for mortgagee's at¬ 
torneys who brought suit to fore¬ 
close mortgage was not a proper 
charge against mortgagors but agree 
ment for such compensation did not 
render original contract usurious.— 
Brown ▼. Merchants & Planters Bank 
& Trust Co.. 152 S.W.2d 548, 202 Ark. 
684. 

Indemnity 

An attorney's fee in a fair and rea¬ 
sonable amount is generally regarded 
In nature of an indemnity to the cred¬ 


itor for expenses incurred in prose¬ 
cuting action for collection of claim 
on default of debtor—Rockland-At- 
las Nat. Bank of Boston v. Murphy, 
110 N.E2d 638, 329 Mass. 755. 

87. U S —American Freehold Land- 
Mortg. Co v. Whaley, C.C S.C., 63 
F 743, affirmed 74 F. 74, 20 C.CA. 
306 

88. Tenn—Tyler v. Walker, 47 S.W. 
424, 101 Tenn 326 

66 C J p 235 note 20 

89. Ky—Schultz v Provident Loan 
Ass’n, 157 S W 2d 736, 289 Ky. 25. 

66 C.J. p 235 note 21. 

9a Cal—Jameson v Warren, 267 P. 

372, 91 Cal.App. 590. 

66 C J. p 236 note 26. 

9L Ala.—Rapier v. Gulf City Paper 
Co., 77 Ala. 126. 

92. Cal—Calimpco, Inc. v. Warden. 
219 P.2d 915, reheard 224 P.2d 421, 
100 Cal App.2d 429. 

66 C.J. p 236 note 28. 

93. N.Y.—Fox ▼. Lipe, 24 Wend. 164. 
66 C.J. p 236 note 29. 
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such collateral contract is on fair terms and, apart 
from, and unconnected with, the loan or forbearance, 
would be fair and lawful. 94 According to other 
authorities, however, there is no usury in such a 
transaction, in the absence of bad faith, even though 
the debtor would not have entered into the collat¬ 
eral contract but for the loan or forbearance, or 
for the purpose of inducing it, provided there is an 
independent consideration to support the collateral 
contract, any incidental benefit to the creditor being 
deemed immaterial; 96 but where a usurious in¬ 
tent appears, 96 as where the creditor requires the 
debtor to purchase property from him at an ex¬ 
orbitant price, 97 or to sell property to him at an 
inadequate price, 98 the transaction is tainted with 
usury, and it has been held that where usurious 


interest is exacted on a loan, a note given at the 
same time for the price of property, the purchase 
of which by the borrower is exacted by the lender 
as a condition of making the loan, is also affected 
with the usury, even though such property is worth 
the amount agreed to be paid for it. 99 

Borrower’s promise to keep notes of lending bank’s 
notes in circulation . It would seem that where a 
bank of issue, as a condition of making a loan, exacts 
of the borrower, in addition to interest at the high¬ 
est lawful rate, that he shall receive the proceeds 
of the loan in the form of the bank’s notes, and 
shall keep them out during the term of the loan, 
it exacts a usurious benefit, and it has been so held 
but there is also authority to the contrary. 2 


C. EFFECT OF USURY AND PERSONS AFFECTED 


§ 55. In General 

The effect of usury on the contract or debt, 
and persons affected by usury, are considered in¬ 
fra §§ 56-64. 

Examine Pocket Parts for later cases. 

§ 56. Effect on Contract or Debt 

a. In general 

b. Corporate loans at rates prohibited 

by charter or corporation statutes 

c. Cnminal offense 


a. In General 

The effect of usury on the contract or debt Is gov* 
emed by statutes which generally render void only the 
interest charged, either in its entirety or to the extent 
that it exceeds the lawful interest. 

Usury being a purely statutory matter, the ef¬ 
fect thereof on the contract or debt depends on 
the terms of the statute in force at the particular 
time. 3 Under some of these statutes the effect of 
the exaction of usury is to render the contract in¬ 
volved wholly void, 4 barring recovery by the cred¬ 
itor of both principal and interest, as discussed m- 


94 La.—Clague v Their Creditors, 
2 La 114, 20 Am D 300. 

66 C.J. p 236 note 31. 

96. U.S.—In re United Funds Man¬ 
agement Corp., D C.Mo., 51 F.Supp. 
442. 

Ark.—Commercial Credit Plan v. 
Chandler, 239 S.W.2d 1009, 218 Ark. 
966. 

Cal.—Klett t. Security Acceptance 
Co., 242 P.2d 873, 38 Cal.2d 770— 
Calimpco, Inc v. Warden, 219 P.2d 
915, reheard 224 P.2d 421. 100 Cal. 
App.2d 429. 

Ky.—Corpus Juris quoted la Harding 
v. Kentucky Title Trust Co., 108 
SW.2d 539, 549. 269 Ky 622, 68 S. 
Ct. 522, 303 U.S. 635. 82 L.£kL 1095. 
Tex.—Ware v. Paxton, Civ-App^ 266 
S.W.2d 218. 

66 C.J. p 236 note 22. 

Trading coupon 

(1) Loan transaction by which 
borrower, as condition of obtaining 
loan, was required to buy a coupon, 
which entitled borrower to a cash 
credit in purchase of merchandise 
from company of which lender was 
representative, borrower giving his 
note for the amount of the note and 
the price of coupon with interest 
thereon at the highest legal rate, was 


usurious, where it was unreasonable 
to expect that most borrowers would 
make full use of such coupons — 
Glover v. Buchman. Tex.Civ.App, 104 
S W.2d 66. error dismissed. 

(2) However, a loan is not to be 
held usurious because the borrower, 
as a condition of obtaining it, was 
required to buy from the lender a 
coupon which could be applied at its 
face value on the purchase price of 
any article of merchandise from a 
mercantile company for which the 
lender was an agent, although the 
borrower did not intend to buy any 
such article or to use the coupon, but 
purchased it merely in order to ob¬ 
tain the loan, where it does not ap¬ 
pear that the lender, at the time, 
knew that the borrower did not in¬ 
tend to use the coupon—Hogan v. 
Thompson, 54 S.W.2d 303, 186 Ark. 
497. 

(3) The transaction was not usuri¬ 
ous where the borrower subsequently 
used the coupon to purchase mer¬ 
chandise.—Hornsby ▼. Rush, 155 So. 
637, 26 Ala.App. 170, certiorari de¬ 
nied 155 So. 638. 229 Ala. 68. 

96. CaL—Murphy v. Ablow, 268 P.2d 

80, 122 CaLApp.2d 858. 

66 OJ. p 236 note 23. 
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97. U.S.—Oil City Motor Co. v. C. I. 
T Corporation. CCA Okl., 76 F 2d 
689, 104 A L R 240 
66 C J. p 236 note 34. 

96. U.S.—Oil City Motor Co. v. C. I. 

T. Corporation, supra. 

Tex.—C. C. Slaughter Co. v. Slier, 
Civ.App . 196 S W 704. 

99. Or.—Fidelity Security Corpora¬ 
tion v. Brugman, 1 P.2d 131. 137 
Or. 38. 75 A L R 1333 

L N.Y.—Pratt v. Adams, 7 Paige 
615. 

2. Mass.—Northampton Bank v. Al¬ 
len, 10 Mass. 284. 

8. Mont.—U. 8. Building & Loan 
Ass'n v. Gardiner, 289 P. 555, 87 
Mont. 586. 

Okl.—Stockyards State Bank v. 

Johnston. 152 P. 585, 52 Okl. 82. 

4. Ark—Smith v. Mason, 268 S.W. 
2d 389—Hill v. Jacobs, 60 S.W.2d 
564. 187 Ark. 1162. 

Minn.—Seebold ▼. Eustermann, 13 N. 
W.2d 739, 216 Minn. 566, 152 A L.R. 
585—Midland Loan Finance Co. v. 
Lorentz, 296 N.W. 911, 209 Minn. 
278. 

ti C.J. p 287 not. 4t> 
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fra § 157. Under others it is not void, but voidable 
at the instance of the debtor. 6 Under some stat¬ 
utes, however, the effect of the exaction of usury 
is not to render the whole contract void, 6 but only 
as to the interest involved, either in its entirety 7 
or as to such part as exceeds lawful interest. 8 

While statutes may prohibit the making of con¬ 
tracts of loan or forbearance at a higher rate than 
specified as legal, when such a statute does not in 
express words denounce the contract as void but 
in lieu thereof provides certain penalties and for¬ 
feitures for its violation the courts have often held 
that the exaction of usury does not render such 
contracts wholly void; 9 and a statute permitting 
recovery of the excess interest paid has been con¬ 
strued to render the contract void only to the ex¬ 
tent of the excess interest over and above the legal 
rate. 10 Likewise, statutes merely fixing the maxi¬ 
mum rate of interest that may be charged, without 
fixing any penalty, have been construed to render 
a contract void only as to the excess over the legal 
rate. 11 

Where the agreement to pay a usurious interest 
is considered void, the contract is said to be left 
m the same position as if no agreement to pay 
interest had been made, 12 in which case the lender 
is entitled to such interest as the statute permits 
m the absence of agreement. 13 If usury is estab¬ 
lished, then, regardless of the form it takes, or 
how circuitous a method has been adopted to con- 
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ceal its existence, the law visits on the lender the 
penalty for its exaction. 14 

Prohibition against compounding interest . Some 
courts decline to enforce the payment of interest 
on interest, but the legal rate of interest is en¬ 
forceable on the obligation. 15 Where the statute 
prohibits the compounding of interest more often 
than once a year, and declares any agreement for 
such compounding to be void, the lender will not 
be entitled to annual compound interest in lieu of 
that agreed on. 16 

While constitutional provision against usury 
makes a usurious contract illegal, it does not ren¬ 
der a usurious loan void, but merely causes it to 
become subject to the penalties imposed by a stat¬ 
ute subsequently passed in pursuance of the con¬ 
stitutional provision. 17 

b. Corporate Loans at Bates Prohibited by 
Charter or Corporation Statutes 

At a general rule where a corporate charter pro¬ 
hibits the taking of excessive interest, the making of a 
prohibited contract is subject only to such penalties as 
the general usury law imposes on all persons artificial 
as well as natural. 

While there is authority holding that a corpo¬ 
rate contract of loan with interest to be paid at a 
rate prohibited by the charter of the corporation 
is ultra vires, contrary to public policy, and so taint¬ 
ed with illegality as to be totally void, even though 
the general statute imposes no such penalty, 18 by 
the weight of authority such prohibitions against 


fi. Miss —Hardin v Grenada Bank. 

180 So 805. 182 Miss 689 
N Y —Lipedes v Liverpool & London 
& Globe Ins Co. 171 NYS 484, 
486. 184 App I)iv 332 
Pa —In re Gerber's Estate, 9 A 2d 
438. 337 Pa 108 
66 C.J p 237 note 48 [d] 

0. Ill —Smith v Karacek. 40 N E 2d 
694, 313 Ill.App. 654. 

Tex.—Texas Co v. Tucker. Civ App., 
129 S W 2d 762, error refused. 

66 C.J. p 237 note 51 

7. Ill.—Turk v. Bender, 273 Ill App. 
84 

Mich —McKenna v. Wilson. 273 N.W. 
457, 280 Mich. 227. 

NC—Wilkins v Commercial Finance 
Co., 75 S E 2d 118, 237 N C 396. re¬ 
hearing denied 76 S E 2d 164. 238 N. 
C. 745—Pinnlx v. Maryland Cas. 
Co.. 200 SE 874, 214 N.C. 760, 121 
a A L.R. 871. 

Ohio.—Porter v. Interstate Securi¬ 
ties Co.. Com PL, 79 N E 2d 155 
R.I.—St. Germain v. Lapp. 48 A 2d 
181, 72 R.L 42. 166 A.L.R. 450. 
Tex.—Finn v. Alexander. 163 S.W.2d 
714, 139 Tex. 641—-Hat ridge v. 

Home Life & Acc. Ins. Co. v Civ. 


App. 246 S W.2d 666—Texas Co v 
Tucker, Civ App . 129 S W 2d 762. 
error refused—Christian v Man¬ 
ning. Civ App . 59 S W 2d 234. mod¬ 
ified on other grounds Manning v 
Christian. 81 S.W 2d 54, 124 Tex. 
517 

66 C J p 237 note 62 

8. Mass —Rockland-Atlas Nat Bank 
of Boston v Murphy, 110 N E 2d 
638. 329 Mass 755 

Mich—Wright v First Nat Bank of 
Monroe, 297 N.W. 505, 297 Mich 
315 

Mo —Gehlert v. Smiley, 114 S.W 2d 
1029 

N.J.—Rosenstein ▼. Rosenstein, 185 
A. 368, 116 N J Law 517. 

NC—Jonas v Home Mortg. Co., 170 
SE 127, 205 NC 89. 

66 C J p 238 note 53. 

Exception to rule in cases involving 
mortgages and pledges of personal¬ 
ty see infra 5 63. 

9. US—Commercial Credit Co. v. 
Semon, D C Cal. S3 F.2d 356. 

66 C.J. P 238 note 56. 

10l Iowa —Shuck v. Wight, 1 Greene 
128—Haggard v. Atlee, 1 Greene 
44. 


11. Ohio —Bank of Chillicothe ▼. 
Swayne. 8 Ohio 257 

12. La.—Green v Johnson, 129 So. 
384, 14 La.App. 110 

13. La.—Green v. Johnson, supra. 
66 C J. p 239 note 60. 

14. NY —Empire Trust Co. v. Cole¬ 
man. 147 N.Y S 740, 85 Misc 312, 
modified on other grounds 151 N. 
YS 1114, 167 AppDiv. 912, af¬ 
firmed 118 NE 1057. 

15. US —Lee v Equitable Life As- 
sur. Soc of U S, D.C Mo., 56 F. 
Supp. 362, applying Colorado law. 

Compound interest as usurious see 
supra 8 38. 

Compounding of interest not favored 
see Interest § 3 b. 

16. Mo— Whitworth v. Davey, App., 
185 S W 241. 

66 C J. p 239 note 66. 

17. Md.—Bandel v. Isaac, IS Md 

202 . 

66 C.J. p 239 note 67. 

18. Ohio.—Chillicothe Bank v. 

Swayne, 8 Ohio 257, 32 Am D. 707. 

56 C.J. p 239 note 69. 
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taking excessive interest involve no element of pub¬ 
lic policy, and the making of the prohibited con¬ 
tracts is subject only to such penalties as the gen¬ 
eral usury law imposes on all persons artificial as 
well as natural. 19 Some statutes, however, express¬ 
ly declare loans of stated kinds made by corpora¬ 
tions in excess of the fixed rate to be null and void 20 
Where a special statute renders the exaction of 
usury by a corporation on loans of a stated kind 
null and void, the exaction of usury by a corpora¬ 
tion on a loan not within this classification has only 
the consequences attaching to usurious transactions 
generally. 21 

c. Criminal Offense 

Where the taking of usury Is made a criminal of¬ 
fense, the effect is generally to render such a contract 
unenforceable. 

It has been held that, when the legislature makes 
the taking or contracting for usury a criminal of¬ 
fense, it thereby declares the making of usurious 
contracts contrary to the public policy and welfare 
of the state, and, by necessary implication, wholly 
void, 22 or unenforceable, 23 in at least one juris¬ 
diction it being so only when the contract is usuri¬ 
ous on its face, 24 principal and legal interest be¬ 
ing recoverable therein if the contract is innocent 
on its face and extrinsic evidence is necessary to 
show that it is usurious. 25 However, the fact that 
the exaction of usury is made a crime by a statute 
expressly stated to be cumulative and not to affect 
the existing usury laws does not make a usurious 
contract void. 26 


§ 57. -Executed Contracts 

A statutory provision voiding usurious contracts to 
Inapplicable to executed contracts. 

A statute declaring usurious contracts to be void 
applies only to executory and not to executed con¬ 
tracts. 27 Hence, the payment of a usurious debt 
discharges it, 28 with title to the money or other 
property given in such payment passing to the 
payee; 29 and, where realty has been conveyed in 
payment of a usurious loan, there can be no re¬ 
covery of it without the deed being first set aside. 30 

§ 58. When Only Part of Contract Is Affected 
by Usury 

Where a part of a contract Is usurious. It Is gen¬ 
erally enforceable to the extent that the part supported 
by valid consideration is severable from that supported by 
usurious consideration. 

When an obligation that is supported by a con¬ 
sideration tainted m part with usury is not severable, 
the usury will affect the whole obligation, which 
will therefore as a whole be subject to such conse¬ 
quences as the statute attaches to usury. 31 Where 
the obligation is severable, and a part thereof can 
be assigned to the usurious consideration and a 
part to a consideration that is legal, the courts 
will enforce such part of the obligation as rests on 
the valid consideration, visiting the penalties of 
usury only on that part which is supported by the 
illegal consideration 32 Hence, where one of sev¬ 
eral separate and independent loans is usurious, the 
taint does not adhere to the others, although all 
were between the same parties, 38 closed at the same 


19. Conn.—Mechanics', etc, Mut. 
Sav. Bank, etc.. Assoc v. Wilcox, 24 
Conn. 147. 

66 C.J. p 239 note 70. 

20. Md—Chipman v. Farmers' & 
Merchants* Nat. Bank, 68 A. 151, 
121 Md. 343. 

66 C.J. p 240 note 71. 

21. Md.—Chipman V. Farmers' & 
Merchants' Bank, supra. 

66 C.J. p 239 note 61. 

22. Ala—Turner v. Merchants* 

Bank, 28 So 469. 126 Ala. 397. 

66 C J. p 240 note 72. 

23. Tenn—Stewart v. Lathrop M tg. 
Co., 32 S.W 464. 95 Tenn. 17. 

66 C.J. p 240 note 73. 

2ib Tenn.—White v. Kaminsky, 264 
S.W.2d 813—Deaton v. Vise, 210 S. 
W.2d 665, 186 Tenn. 364. 

66 C.J. p 240 note 74. 

2ft. Tenn.—White ▼ Kaminsky, 

Tenn., 264 SW.2d 813—Deaton v. 
Vise, 210 S.W 2d 665, 186 Tenn. 
364—McConnell v. Montgomery, 65 
8.W.24 1077, 17 Tenn.App. 92. 

66 CX p 240 note 75. 


| 26. Ga—Gersh v. Peacock, 71 SE 
2d 543, 89 Ga App 57. 

66 C.J. p 240 note 76. 

27. Minn —Seebold ▼. Eustermann, 
13 N.W.2d 739, 216 Minn 566, 152 
ALR 585. 

Tex—Palmetto Lumber Co. v. Gibbs. 
80 S.W.2d 742. 124 Tex 615, 102 
A.L.R 474, motions overruled 82 S. 
W.2d 376, 124 Tex. 615, 102 A.LR 
482. 

28. Tex.—Palmetto Lumber Co. v. 
Gibbs, Civ.App., 52 S W 2d 120. 

29. Tex.—Palmetto Lumber Co. v. 
Gibbs, supra. 

30. Tex.—Palmetto Lumber Co. v. 
Gibbs, 80 S.W 2d 742, 124 Tex. 615, 
102 ALR. 474, motions overruled 
82 S.W.2d 376, 124 Tex. 615, 102 
A.L.R 482. 

66 C.X p 240 note 8L 

3L U.S.—In re Falk, DC.NY., 83 
FSupp. 817, affirmed, C.A., Falk v. 
Levy, 180 F.2d 562. 

Ala.—Goodgame v. Dawson, 7 So.2d 
77, 242 Ala. 499. 
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Miss.—Dickey v. Bank of ClarksdaJe, 
184 So 314, 183 Miss. 748. 

66 C.J. p 240 note 82. 

32. Ark—Hirsch v. Perkins, 200 8 
W 2d 796. 211 Ark 388 

Cal —Campbell v. Realty Title Co, 
124 P 2d 810, 20 Cal 2d 195—Dan- 
din! v Dandini, 186 P.2d 41. 82 
Cal App 2d 2G3. 

Ill —Stricklin v. Eldorado Building 
Sc Loan Ass’n, 280 Ill App 580, re¬ 
versed on other grounds Eldorado 
Building St Loan Ass'n v. Stricklin. 
4 NE2d 11, 364 Ill 137. 

Mich—Minnesota Mut. Life Ins. Co. 
v. Schlanger, 278 N.W. 821, 234 
Mich 207. 

Tex—Keitner v. Glenn, Civ.App., 130 
S.W 2d 452, error dismissed, judg¬ 
ment correct—Easley v. Gill, Civ. 
App., 77 S.W 2d 268, error dis¬ 
missed. 

66 C.J p 241 note 83. 

33. Mich.—Mathews v. Tripp, 281 N. 
W. 412, 286 Mich. 705—Corpus Ju¬ 
ris quoted In Minnesota Mut. Life 
Ins. Co. v. Schwangler, 378 N.W. 
821, 824, 284 Mich. 207. 
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to show a corrupt intent to violate or evade the 
usuiy laws, 76 or unless the contract is made for 
the purpose of such violation or evasion. 76 

§ 37. Addition of Exchange to Interest or 
Discount 

a. Loan made in one place to be repaid 

in another 

b. Loan made and repayable in same 

place 

c. Proceeds of loan taken in form of 

lender’s draft 

a. Loan Made in One Place to be Repaid in 
Another 

A contract for the repayment of a loan or debt at a 
place other than that at which it it made or incurred, 
may, without being usurious, provide for the payment, 
in addition to interest at the highest lawful rate, of the 
customary rate of exchange between the place where 
the loan la made or the debt is incurred and the place 
of payment, provided the parties act in good faith. 

A contract for the repayment of a loan or debt 
at a place other than that at which it is made or 
incurred, or in funds of such another place, may, 
without being usurious, provide for the payment, 
m addition to interest at the highest lawful rate, 
of the customary rate of exchange between the 
place where the loan is made or the debt is in¬ 
curred and the place of payment, provided the par¬ 
ties act in good faith, since in such case there is 
no additional compensation to the lender for the 
loan or forbearance. 77 Similarly, the cost of ex¬ 
change, in addition to maximum lawful interest, may 
be reserved m connection with the discounting of 
a note or other obligation where it is payable at 
a place other than where it is discounted, 78 and this 
rule applies as well to instruments discounted for 
the makers or drawers thereof as to those discount¬ 
ed for payees or subsequent holders. 79 The courts 
will not, however, allow exchange to be used as a 
device to hide usury; thus, if a loan made or debt 
incurred in one place is made payable in another, 


USURY §§36-37 

if exchange is taken with usurious intent the trans¬ 
action is tainted with usuiy if the maximum law¬ 
ful return to the creditor is thereby exceeded, 60 
and the inclusion or addition of a charge for ex¬ 
change, over and above lawful interest, will ren¬ 
der a loan contract usurious if the place of pay¬ 
ment is fixed elsewhere than at the place where 
the loan is made for the purpose of obtaining or 
concealing an excessive exaction, 61 although a 
transaction is not rendered usurious by the fact that 
payment is stipulated to be made at a place, other 
than the place of the loan or debt, where the money 
may or will be worth more to the creditor than if 
paid at the place where the loan is made or the 
debt incurred 82 

A contract providing for exchange is not necessar¬ 
ily mala fide and usurious because the rate of ex¬ 
change at the time the contract is made is in favor 
of the place of payment rather than the place of 
the loan, since the course of exchange may shift 
before the loan or debt becomes payable. 83 Where 
a charge for exchange on the discount of a bill 
payable at a different place is made in good faith, 
the transaction is not rendered usurious by the 
fact that subsequently payment of the bill at its 
maturity is made at the place of the discount, with¬ 
out deduction of the amount charged for exchange. 64 

Note not specifying place of payment has been 
held not to be usurious because of a provision for 
the payment of principal and interest with ex¬ 
change on a designated distant place, where there 
is nothing to show that the provision was inserted 
with intent to evade the usury laws. 85 

Amount or rate of exchange . Where it is proper 
or permissible to make a charge for exchange, the 
amount which may be charged is not more than a 
fair rate of exchange, 86 and if a higher rate is taken 
it is usury. 87 It is immaterial that the rate of ex¬ 
change charged is greater than the cost of trans¬ 
porting specie between the place of the loan or 
discount and the place of payment. 88 


v. Tomlinson. Civ.App., 73 S.W.2d 
1048. 10S0. 

86 C.J. p 212 note 71. 

76. Ala—Do Valenzuela v Ross, 156 
So. 765. 229 Ala. 248. 95 ALR 
1228 

Tex.— Corpus Juris quoted In Korth 
v. Tumlinson, CivApp., 73 SW.2d 
1048. 1050. 

66 C.J. p 212 note 72. 

76. Ala.—Wright ▼. McAlexander. 11 
Ala. 286. 

Tex.— Corpus Juris quoted in Korth 
v. Tumlinson, Clv.App.. 73 SW.2d 
1048. 1060. 

77. U.8.—Buckingham v. McLean, 


Ohio. 13 How 150, 172. 14 LEd 
90. 

66 C J p 213 note 75. 

78. Ind—State Bank v. Rodgers, 3 
Ind 53. 

66 C J p 213 note 76. 

79. US —Buckingham v. McLean, 
Ohio, 13 How 150. 14 LEd. 90 

80. U.S.—Andrews v. Pond, Ala., 13 
Pet. 65, 10 L Ed. 61. 

66 C.J p 213 note 79. 

81. N Y —Price v. Lyons Bank, 33 N. 
Y 55. 88 Am.D 368. 

66 C J p 213 note 80 
88. N.Y.—Cuyler v. Sanford, 13 
Barb. 339 


83. Ill.—Griffin v. Marine Co. of Chi¬ 
cago, 62 Ill 130. 

66 C.J p 213 note 82. 

96. Wis.—Central Bank ▼. St. John, 
17 Wis. 157. 

85. Ga.—Smith v. Champion, 29 8. 
E 160. 102 Ga. 92. 

86. U.S—Andrews ▼. Pond, Ala., 18 
Pet. 66, 10 L.Kd. <L 

6$ C J. p 214 note 91. 

87. U.S—Andrews v. Pond, Ala* 18 
Pet 65. 10 L.XM 61. 

88. Ind—State Bank v. Rodgers, 8 
Ind. 53. 
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§§ 37-38 USURY 

i Loan mb and Repayable In 8ama Place 

Where the loan or debt le to be paid In the eame 
place ae that In which It la made or Incurred, so that 
there can be no exchange expense, the exaction of a 
sum, under the name of exchange, constitutes usury If 
the amount thereof, together with the interest, if any, 
payable on the principal sum, exceeds the rate of re¬ 
turn permitted by law. 

Where, under the terms of a contract of loan or 
forbearance, the loan or debt is to be paid in the 
same place as that in which it is made or incurred, 
so that there can be no exchange expense, the ex¬ 
action of a sum, under the name of exchange, con¬ 
stitutes usury if the amount thereof, together with 
the interest, if any, payable on the principal sum, 
exceeds the rate of return permitted by law. 89 Sim¬ 
ilarly, the exaction of a charge for exchange on 
renewal notes is usurious, on the same principle, 
where they are made payable at the same place as 
the notes of which they are a renewal, even though 
that be different from the place where the loan was 
made. 90 A lender cannot lawfully require reim¬ 
bursement by the borrower of expenses incurred 
by the former, before the making of the loan, on ac¬ 
count of exchange or the cost of bringing his money 
to the place where the loan is made. 91 

c. Proceeds of Loan Taken in Form of Lender’s 
Draft 

Where a borrower of money accepts from the lender 
the latter's draft for the proceeds of the loan, the taking 
by the lender of a proper amount for exchange on the 
draft, in addition to Interest at the highest lawful rate 
on the loan, is not, in the absence of bad faith, usurious, 
but merely a lawful dealing in exchange. 

Where a borrower of money, desiring to use 
the money in a place other than that where the loan 
is made, accepts from the lender the latter’s draft 
on such other place for the proceeds of the loan, 
the taking by the lender of a proper amount for 
exchange on the draft, in addition to interest at 
the highest lawful rate on the loan, is not, in the 


absence of bad faith, usurious, but merely a law¬ 
ful dealing in exchange, 92 except, it would seem, 
where the lender’s draft is payable only after a con¬ 
siderable time, 93 and not even then, it has been 
held, if the amount of interest for the time the draft 
has to run, together with the exchange actually 
charged, is less than the exchange which the lender 
might properly have exacted. 94 

§ 38. Compound Interest 

a. In general 

b. Interest notes or coupons bearing in¬ 

terest after matunty 

c. Agreement for interest on interest due 

and unpaid 

d. Note including interest on interest 

past due 

a. In General 

Although It has been held In some Jurisdictions that 
an agreement of loan or forbearance providing in ad¬ 
vance for the payment of compound interest, or Interest 
on any installments of Interest which shall not be paid 
when due, savors of usury, in other Jurisdictions It has 
been held that such agreements are not usurious. 

In testing a transaction for usury, a provision 
for interest on interest is considered. 96 On grounds 
of public policy it has been held by some authori¬ 
ties that an agreement for payment of compound 
interest, or interest on installments of interest which 
shall not be paid when due, generally will not be 
enforced, it being regarded as oppressive, and un¬ 
duly favoring a creditor who fails to collect inter¬ 
est when it is due, thereby in the end injuring rath¬ 
er than benefiting the debtor, and as tending to, 
or savoring of, usury; 96 but it has been clearly 
pointed out that, correctly considered, the unenforce¬ 
ability of such an agreement on grounds of public 
policy has nothing to do with the question of usu- 
iy; 97 and it is held in a number of jurisdictions 
that such agreements are not usurious, 98 and they 


89. Wis.—Cornell v. Barnes, 26 Wis. 
473. 

66 C.J. p 214 note 85. 

90. N.Y.—Price v. Lyons Bank. 33 N. 
Y. 55. 88 Am.D. 368 

91. N.Y.—Jacks v. Nichols, 3 Sandf. 
Ch. 313. affirmed 5 N.Y. 178. 

66 CU. P 214 note 87. 

93. N.Y —International Bank T. 

Bradley. 19 NY. 245. 

66 C.J. P 214 note 88. 

93. N.Y.—Cayuga County Bank t. 
Hunt. 2 Hill 636. 

94 . N.Y.—Ontario Bank v. Scherm- 
erhorn. 10 Paige 109. 

96. Cal.—Lewis v. Pacific States 
Savings A Loan Co., 27 P.2d 439. 1 
Cal.2d 69L 


96. U.S.—Lee v. Equitable Life As- 
sur. Soc. of U. S.. D.CMo. 56 F. 
Supp 362, applying Colorado rule 
—Transbel Inv. Co v. Both. D.C. 
N Y., 36 F.Supp. 396, applying New 
York rule. 

66 C.J. p 214 note 97. 

97. U S.—Madison Personal Loan v. 
Parker, CCA.N.Y., 124 F2d 143. 

66 C.J. p 215 note 98 

96. U.S—In re Hadner, DC.N.Y., 36 
F.Supp. 964, affirmed, C.C.A., Madi¬ 
son Personal Loan ▼. Parker, 124 
F.2d 143. 

Ariz.—Fagerberg v. Denny, 112 P.2d 
678, 57 Ariz. 179. 

Ark.—Phipps-Reynolds Co. v. Mcll- 
roy Bank A Trust Co„ 124 S.W.2d 
222, 197 Ark. 621. 
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Cal.—Carter v Seaboard Finance Co., 
203 P.2d 758, 33 Cal 2d 564. 

Tex.—Bothwell v Farmers A Mer¬ 
chants State Bank & Trust Co of 
Rusk, 82 SW.2d 945, 125 Tex 488, 
set aside, Com.App., 84 S.W.2d 229. 
Wash—Gill v Strouf. 105 P.2d 829, 
5 Wash.2d 426 
66 C.J p 215 note 99. 
interest compounded monthly 

Interest charged customer by 
stockbrokers was not usurious be¬ 
cause compounded monthly, where at 
rate adopted it did not in the aggre¬ 
gate exceed 6 per cent, per annum, 
especially where parties agreed that 
brokers could charge as interest such 
sums as they might determine to be 
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have in proper cases been held valid and enforcea¬ 
ble," provided the rests or periods for compounding 
are not so frequent as to indicate an intention of 
violating or evading the usury laws, 1 and under 
some statutes are specifically authorized. 2 

In a few jurisdictions agreements for interest on 
unpaid installments of interest to become due are 
held usurious if they will result in a return to the 
creditor exceeding simple interest at the highest 
lawful rate on the principal amount of the loan or 
debt, 2 as where the stipulated rate of interest on 
the principal is the highest rate permitted by law, 
since in such case the payment of interest on inter¬ 
est would necessarily result in exceeding simple 
interest at a lawful rate; 4 and agreements for in¬ 
terest on interest are expressly prohibited by some 
statutes. 6 

In still other jurisdictions a distinction is made 
between those contracts which stipulate for com¬ 
pounding interest during the whole term of the 
loan, and payment of the whole amount of interest 
at the maturity of the principal, and those contracts 
which provide for periodic payments or installments 
of interest with a provision for interest from the 
date of default on any installment remaining un¬ 
paid, contracts of the former character being held 
usurious, 6 while those of the latter character are 
held not to be usurious, 7 in view of the general 
rules relating to obligations for the payment of 
excessive interest on a contingency under the debt¬ 
or’s control and from which he can relieve him¬ 
self of liability by complying with the terms of the 
contract. 

Necessity of agreement . Interest may not be com¬ 
pounded except pursuant to an agreement of the par¬ 
ties to the transaction. 8 


USURT §38 

b. Interest Notes or Coupons Boring Interest 

after BCaturity 

It Is generally held that a provision In a separata 
Interest note or coupon, given for interest on the prin¬ 
cipal sum of a debt or obligation, for Interest on such 
note or coupon after its maturity does not constitute 
usury, but is valid and enforceable, except where the 
compounding of interest Is prohibited or restricted by 
statute. 

It is generally held, even in jurisdictions in which 
the general rule obtains that a prior agreement for 
compound interest, or interest on interest to become 
due is usurious or unenforceable, where it has been 
referred to as an “illogical exception” to that rule, 9 
that a provision in a separate interest note or cou¬ 
pon, given for interest on the principal sum of a 
debt or obligation, for interest on such note or 
coupon after its maturity does not constitute usury, 
but is valid and enforceable, 10 except where the 
compounding of interest is prohibited or restricted 
by statute. 11 In at least one jurisdiction, however, 
the rule obtains that a provision for interest on an 
interest note or coupon is unenforceable if the en¬ 
tire sum payable as interest on the principal debt 
and on such note or coupon exceeds simple interest 
on the principal at the highest lawful rate, 12 as 
where the interest note or coupon itself represents 
interest on the principal at the highest lawiul rate, 
the provision for interest on the coupon necessarily 
causing such rate to be exceeded, 13 but that there is 
no usury where the interest rates on the principal 
sum and on the interest note or coupon are such 
that lawful simple interest on the principal is not 
exceeded 14 

c. Agreement for Interest on Interest Due and 

Unpaid 

Where lawful interest has become due under a con¬ 
tract of loan or forbearance, and is unpaid, an agree¬ 
ment between the parties for the payment of Interest 


reasonable —Montgomery v. Van 
Ronk. 195 A. 910. 328 Pa. 508. 

09. Arl*—Fagerberg v. Denny, 112 
P 2d 578. 57 Aria 179. 

<6 C J. p 216 note 1. 

1. Ark -—First Nat. Bank v. Waddell. 
85 S W. 417, 74 Ark. 241, 4 Ann Cas 
818 

86 C J p 216 note 2. 

VictitiouB rest date 

US.—Transbel Inv. Co. v. Roth. DC. 

N.Y., 86 F.Supp. 396 
S Cal.—Yndart v. Den. 48 P. €18, 
116 Cal. 633, 58 Am SR. 200. 

66 C.J. p 216 note 8. 

Compounding act ofteaor than once 
a year 

U.S —Mississippi V&L Trust Co v. 
Oklahoma Ry Co., C.C.A Okl, 156 
F.2d 283. applying Missouri law. 

66 C.J. p 216 note 8 £bj. 


3. Ind —Kimbrough v. Lukins, 70 
Ind 373 

66 C J p 216 note 4 

4. Cal —Martin v. Kuchler, 299 P. 
52, 212 Cal 536 

66 C J p 216 note 5. 

5. Minn—Lee v. Mel by, 100 N.W. 
379, 93 Minn 4. 

66 C J p 216 note 6. 

6. Ill —Drury v. Wolfe, 25 N.E. 626, 
134 Ill 294. 

66 C J. p 217 note 8. 

7. Miss.—Merchants* ft Planters* 
Bank v. Caston, 62 So. 633, 97 
Miss. 309. 

66 C J p 217 note 8 . 

8. Cal —Schneider v. Turner, 76 P.2d 
668, 10 Cal.2d 771. 
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9. Minn.—Lee v. Melby, 100 N.W. 
379, 93 Minn. 4. 

10. US —American Brake Shoe ft 
Foundry Co. v Interborough Rapid 
Transit Co, D.CN.Y., 26 F.Supp. 
954 

66 CJ p 217 note 14—8 G.J. p 147 
note 98 [a]. 

11. Idaho—Vermont L. & T. Co. v. 
Tetzlaff. 53 P. 104, 6 Idaho 106. 

66 C.J. p 217 note 15. 

12. Neb—Lewis Inv. Co. v. Boyd, 
67 N.W. 456. 48 Neb. 604. 

13. Neb.—Mathews v. Toogood, 41 N. 
W. 130. 25 Neb. 99. 

66 C J. p 217 note 17. 

14. Neb.—Lewis Inv. Co. v. Boyd, 
67 N.W. 466. 48 Neb. 604. 

66 C. J. p 217 note 16. 
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| 39 USURY 

%ta tawful rate on ouch overduo Interact, In consideration 
of tho creditor's forbearance to compel Immediate pay¬ 
ment thereof, it enforceable, and not usurious. 

Where lawful interest has become due under a 
contract of loan or forbearance, and is unpaid, an 
agreement between the parties for the payment of 
interest at a lawful rate on such overdue interest, 
in consideration of the creditor’s forbearance to 
compel immediate payment thereof, is enforceable, 
and not usurious, 15 as where an account, including 
interest, is settled, and interest is agreed to be paid 
on the balance, or a note, bearing interest, is given 
for the principal of a loan or debt and interest there¬ 
on to the date of the note, 16 or where a separate 
interest-bearing note is given for an installment 
of interest due and unpaid, 17 or where periodic bal¬ 
ances are struck in an active account, and interest 
then due is included in each balance stated, 18 sub¬ 
ject, however, to the general rules relating to the 
computation of interest in stating accounts, as dis¬ 
cussed m Interest § 68, and unless the compounding 
or renewing is so frequent or otherwise unreason¬ 
able as to indicate a disposition not to relend in 
good faith, but to oppress the debtor and, by the de¬ 
vice of rapid renewals, to evade the usury laws. 19 
Such an agreement for interest on unpaid interest 
may validly be made by parol, 20 except it seems, 
where the debt is secured by mortgage on real 
estate which is chargeable for the interest agreed 
to be paid. 21 

Where, however, the unpaid interest on the prin¬ 
cipal sum exceeds the lawful rate, a new note, bear¬ 


ing interest, for the amount of such interest and 
principal, 22 or a separate interest-bearing note for 
such interest, 23 is affected with usury, except where 
the statute provides otherwise. 24 

d. Note Including Interest on Interest Past Due 

Although In some Jurisdictions an Interest-bearing 
promissory note, given for a sum representing a debt 
or obligation past due together with compound Interest 
thereon, has been held usurious, in other Jurisdictions 
such a note has been held valid. 

An interest-bearing promissory note, given for a 
sum representing a debt or obligation past due to¬ 
gether with compound interest thereon, or interest 
on unpaid interest on the principal, has in some cases 
been held usurious, 25 or unenforceable, as lacking 
consideration, 26 but in other jurisdictions such a 
note is held valid and enforceable, the consideration 
for the promise to pay the compound interest in¬ 
cluded in the note being found in a moral obligation 
on the debtor to make good his default in the pay¬ 
ment of interest on the principal debt, 27 except 
that, as has been held, if the inclusion in the note of 
the interest on past due interest is exacted of an 
unwilling debtor as a condition of the creditor’s 
forbearance, then if the note itself bears the maxi¬ 
mum lawful rate of interest it is usurious, 28 and ex¬ 
cept where, by frequent rests or renewals, or other¬ 
wise, there is evidenced an intent to violate or evade 
the usury laws. 29 


15. Arlz—Greer v. Greer, 108 P2d 
398, 56 Ariz. 394 

Oa.—B yrd v. Prudential Ins. Co. of 
America, 196 S E 72, 185 Ga 625— 
Byrd v Equitable Life Assur Soc, 
196 S.E 63. 185 Ga 628 

N.Y —Jones v. Massachusetts Mut. 
Life Ins. Co., 126 N.Y S 2d 630, 204 
Misc 1096, affirmed 131 N Y S 2d 
920, 284 AppDiv. 832, reargument 
and appeal denied 135 N.Y.S.2d 616, 
284 App Div. 933. 

ND —Security Credit Co. v. Wieble, 
272 N W. 750. 67 N.D 407. 

Or—Union Central Life Ins. Co. v. 
La Follette, 44 P.2d 165, 160 Or. 
455 

Tex—North Texas Building A Loan 
Ass'n v. Moore, Civ App, 82 S W.2d 
397, error dismissed—Wichita Falls 
Building & Loan Ass'n v. Moss, Civ 
App-, 82 S W 2d 171, error dis¬ 
missed. 

66 CJT. p 217 note 20 

16L Ariz.-—Greer ▼. Greer, 101 P.2d 
396. 56 Ariz. 394. 

66 C.J. p 218 note 2L Ht 

17. W.Va. —Craig v. McCulloch, 20 
W.Va. 148. 

66 CJ. p 218 note 22. 


18. Ark—Helena First Nat Bank v 
Waddell. 85 S W 417, 74 Ark 241 

66 C.J p 218 note 23. 

Compounding interest quarterly 

Where an obligation expressly pro¬ 
vides that interest is payable quar¬ 
terly, interest, if not paid when due. 
may be compounded quarterly, with¬ 
out violating usury statute, unless it 
appears from all of the facts that the 
provision of frequent interest dates 
was made for the express purpose of 
defeating the usury law.—Fagerberg 
v. Denny, 112 P.2d 578, 57 Ariz. 179. 

19. Ariz —Fagerberg v. Denny, 112 
P.2d 578. 57 Ariz 179. 

Ga.—Kent v Hibernia Sav. Bldg. A 
Loan Ass'n, 10 S.E 2d 759, 190 Ga. 
764. 

Ky—Bodes v. Blythe, 2 B.Mon. 335. 
S.C.—Jones v. Godwin, 198 S.E. 36, 
187 S.C. 510. 

90. Neb—Sanford v. Lundquist, 118 
N.W. 129, 80 Neb. 414, 18 L.R.A, 
N.S., 633 

66 C.J. p 218 note 26. 

8L N.Y.—Young v. Hill. 67 N.Y. 162, 
23 Am.R. 99. 


22. Minn—Simpson v. Evans. 46 N. 
W. 908. 44 Minn 419. 

66 C J p 218 note 28. 

23. La.—Weaver v. Kearny & Blois, 
17 La.Ann. 326 

24. La—Hailes v Hynson, 12 La. 
App, Orleans, 327. 

66 C.J. p 218 note 30. 

25. Minn—Simpson v. Evans, 46 N. 
W 908, 44 Minn 419. 

66 C J. p 218 note 31. 

96. Minn—Simpson ▼. Evans, supra 
27. Tex—Travelers Ins. Co v. Lee, 
Civ App., 94 S.W.2d 777 —Guaranty 
State Building A Loan Ass’n v. 
Farmer. Civ App.. 84 SW2d 277, 
error refused—North Texas Build¬ 
ing A Loan Ass'n ▼. Moore, Civ. 
App., 82 S.W.2d 397, error dismiss¬ 
ed—Spiller v. Bell. Civ.App., 55 S 
W 2d 634, error dismissed. 

66 C J. p 219 note 33. 

98. Ill.—Leonard v. Patton. 106 HI. 
99. 

N.Y.—Townsend ▼. Corning, 1 Barb. 
627. 

99. Ill.—Psddlcord v. Connard, 85 
Ill. 102. 

66 C.J. p 219 note 85. 
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§ 39. Use of Customary but Inaccurate 
Method of Computing Time 

As a general rule, the fact that the interest payable 
Under a contract of loan or forbearance is slightly in 
excess of the maximum lawful rate for the period, as a 
result of the use of rules of computation customarily 
adopted in similar transactions, for the purpose of avoid¬ 
ing complicated calculations, Is not regarded as tainting 
the transaction with usury. 

As a general rule, the fact that the interest payable 
under a contract of loan or forbearance is slightly 
in excess of the maximum lawful rate for the period, 
as a result of the use of rules of computation custom¬ 
arily adopted m similar transactions, for the pur¬ 
pose of avoiding complicated calculations, or for 
other innocent reasons, is not regarded as tainting 
the transaction with usury. 30 By some authori¬ 
ties, however, it is held that the use of a rule of com- 
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putation which must result hi taking: more than law¬ 
ful interest constitutes usury, even though such mode 
of computation is customary; 81 and the rule is es¬ 
tablished that if such a rule of computation is used 
with usurious intent the transaction is in violation 
of the usury laws. 32 

Reckoning year as three hundred and sixty days . 
In a number of jurisdictions the rule has become 
established that ordinarily no usury results from 
the computation of interest for short periods on 
the basis, as a matter of convenience of calculation, 
of a year as three hundred and sixty days, or thir¬ 
ty days as a month. 33 In other jurisdictions, how¬ 
ever, such method of computation has been held to 
be improper, and to render the transaction usuri¬ 
ous. 34 


3. Benefit or Detriment from Collateral Agreement or Transaction 


§ 40. In General 

Where a creditor, by a collateral agreement, secures 
any profit or advantage in excess of lawful interest the 
transaction is tainted with usury. 

The general rule that any agreement whereby a 
creditor may secure any profit or advantage in ex¬ 
cess of lawful interest renders the transaction usu¬ 
rious, as discussed supra § 28, is applicable where 
any collateral agreement or transaction between 
the parties is such as to result m added benefit to 
the creditor by way of consideration for his loan 


or forbearance, and if the benefit is such that the 
rate of return authorized by law is exceeded the 
transaction is tainted with usury. 35 The acceptance 
by a creditor of a voluntary gift from his debtor, 
however, will not constitute usury, 36 provided the 
gift is real and not a mere pretense to cover an ex¬ 
cessive exaction, 37 and a collateral transaction be¬ 
tween debtor and creditor, whereby the latter may 
take profit or benefit, will not render the loan or 
forbearance usurious where the transaction is en¬ 
tered into in good faith and without usurious in¬ 
tent. 38 Moreover, where a creditor renders hi* 


30. U.S.—Timberlake v First Nat 
Bank. CCMiss. 43 F. 231 
66 C J p 219 note 37 
3L Mo —Bank of Willow Springs v 
Utterman. App. 184 S W. 1171. 

66 C J p 219 note 38 

32. Mass.—Agricultural Bank V. 

Bissell, 12 Pick 586. 

66 C.J p 219 note 39 

33. Miss —Dickey v Bank of Clarks- 
dale. 184 So 314, 183 Miss 748- 
Cox v. Timlake, 153 So 794. 169 
Miss 568 

66 C.J. p 219 note 40. 

34L N.J—Ditmars v Camden Trust 
Co. 92 A 2d 12, 10 NJ. 471. 

66 C.J. p 219 note 41 

35. Cal—Klett v Security Accept¬ 
ance Co.. 242 P.2d 873. 38 Cal.2d 
770. 

Miss—Dickey v. Bank of Clarksdale. 

184 So. 314, 183 Miss. 748 
Fa—Aarons v. Stone, 39 Pa.Dist. St 
Co. 27. 

Tex—Hatridge v Home Life & Acc. 

Ins. Co. Civ.App., 246 S.W.2d 666. 
66 C.J. p 220 note 44. 

Vaeaforoeable oontraot can not be 
tied in with note so as to make note 


usurious—Linne v Ronkainen. 37 N. 
W 2d 237. 228 Minn 316 
Agreement to "finance” 

Alleged usurious agreement to 
"finance” borrower of money was 
held to mean to do so only by lending 
of money—Fred G. Clark Co. v. E 
C. Warner Co.. 247 N.W. 225. 188 
Minn 277 

Signing agreement as debtor and 

creditor 

The signing of agreement by same 
person as debtor and as creditor was 
not a controlling factor in determin¬ 
ing whether agreement was usurious. 
—Calimpco, Inc. v. Warden, 224 P2d 
421, 100 Cal.App 2d 429. 

Share of earnings, income, or profits 

(1) Where there is a loan of mon¬ 
ey to be compensated for by a share 
in earnings, income, or profits, in 
lieu of, or in addition to, interest, in. 
determining whether the transaction 
is usurious the share of earnings, 
income, or profits must be considered 
as interest.—Brown v. Cardoza, 153 
P.2d 767, 67 Cal.App.2d 187—66 C.J. p 
220 note 44 [b]. 

(2) Agreement between borrower 
and lender was held to import bonus 
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consisting of salary and common 
stock of borrower corporation for 
loan of money, leaving no room for 
presumption that transaction was 
legal.—Fred G. Clark Co. v. E. C. 
Warner Co, 247 N.W. 225, 188 Minn. 
277. 

36. Okl.—Wood v. Harris, 203 P.2d 
710. 201 Okl 201. 

66 C J. p 220 note 45. 

37. Ill—Springer v. Mack, 222 I1L 
App. 72. 

Wis —McFarland ?, Carr, 16 Win. 
259. 

38. Ark.—Lieavitt v. Marathon OU 
Co., 67 S W 2d 814, 186 Ark. 1077. 

Pa.—Philadelphia Dairy Products Co. 
▼. Pilchard, Com.PL, 54 Dauph.Co. 
326. 

Tex.—Hatridge v. Home Life St Acc. 
Ins. Co., Civ.App., 246 S.W.2d 666 
—State ▼. Abbott Loan Service, 
Civ.App., 195 S.W.2d 416, error re¬ 
fused no reversible aim. 

66 CLJ. p 220 note 47. 

Intention of doing something 
which, when carried out, results in 
usurious compensation for loan, re¬ 
sults in usury, regardless of wheth- 
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debtor any bona fide service, or confers on him 
some real benefit, even though it is in connection 
with the loan or debt, the debtor’s promise to com¬ 
pensate the lender for such service or benefit will 
not, in the absence of usurious intent, affect the 
transaction with usury. 89 

§ 41. Bonus or Commission Paid by Debtor 

The payment of a bonus or a commission by a 
debtor to a creditor or other person as tainting a 
contract with usury is discussed infra §§ 42-46. 

Examine Pocket Parts for later cases. 

§ 42. — To Creditor 

a. In general 

b. Fiduciary lending trust funds 


a. In General 

Where, in addition to Interest, the creditor exacts of 
the debtor, as a condition of the loan or forbearance, an 
additional sum, or the transfer of property, whether 
designated as a bonus or a commission, or by any other 
name, the transaction Is tainted with usury, except when 
the whole amount does not exceed the maximum lawful 
rate, or is not restricted by statute. 

Where, in addition to the interest, if any, stipu¬ 
lated in a contract of loan or forbearance, the credi¬ 
tor exacts of the debtor, as a condition of the loan 
or forbearance, or for making it, an additional sum, 
or the transfer of property, whether designated 
as a bonus or a commission, or by another name, 
the transaction is tainted with usury, 40 except where 
the sum so exacted, or the value of such property, 


er lender when making loan consid¬ 
ered it as usury—Adjustment Serv¬ 
ice Bureau v Buelow, 265 N.W. 659, 
196 Minn. 563. 

Pnrohass of savings osrtllloats 

A finance corporation’s require¬ 
ment that persons borrowing three 
hundred dollars from it on their exe¬ 
cution of note to it for three hun¬ 
dred thirty dollars, payable without 
interest in twelve months, purchase 
from and pay corporation in twelve 
monthly installments for savings 
certificate in amount of note and 
bearing one and one-half per cent in¬ 
terest per annum, did not render par¬ 
ties’ transaction usurious as consti¬ 
tuting mere device and subterfuge to 
permit collection of more than legal 
ten per cent interest on amount lent 
—Reams v. Community Finance & 
Thrift Corp., TexCiv.App, 236 S.W. 
2d 185. 

89. Ark.—Smith v. Eason, 268 S.W. 
2d 389. 

Cal —Mlley Petroleum Corp. v. Amer¬ 
ada Petroleum Corp., 63 P.2d 1210, 
18 Cal App 2d 182. 

La—Church v. Winship, 144 So. 585, 
175 La. 816. 

Minn—Stevens v. Staples, 71 N.W. 
929. 69 Minn 178. 

Pa—Philadelphia Dairy Products Co 
v. Pilchard, Com.Pl., 54 DauphCo. 
826. 

Tex—Greever v. Persky, 165 SW.2d 
709, 140 Tex. 64—Nevels v. Harris, 
102 S.W.2d 1046, 129 Tex. 190, 109 
A.L.R. 1464. 

Wash.—Greenberg v. Manganese 

Products, 238 P.2d 1194, 39 Wash.2d 
794. 

Waking fUad 

A sinking fund paid by borrower 
to any one other than the len||pr is 
merely additional security, and* does 
not render loan usurious—Jenkins v. 
Dugger, C.C A.Tenn, 96 F.2d 727, 119 
A.LbIL 1484, certiorari denied Dugger 


v Jenkins. 59 S.Ct 84, 305 U.S. 623, 
83 L Ed 398 

Underwriting 

Mortgagor’s transfer of entire 
8325,000 issue of mortgage bonds to 
trust company for 8300.000 was not a 
loan, which was made usurious by 
exaction of 825,000 as bonus, but un¬ 
derwriting and sale of securities — 
Lubbock Hotel Co. v. Guaranty Bank 
& Trust Co , C C A Tex., 77 F 2d 152. 
Option to purchase 

Where at time a loan at maximum 
lawful rate of interest was made on 
security of pledged corporate stock 
borrower gave lender an option to 
purchase such stock at a price to be 
determined in a manner satisfactory 
to borrower, transaction was not 
usurious, since obtaining of option 
was not the securing of something 
of certain value to the lender in ad¬ 
dition to the maximum lawful rate 
of interest to be paid on loans — 
Hildinger v. Bishop, 8 A.2d 813, 126 
N.J.Eq. 334. 

Usurious intent 

An otherwise lawful requirement 
necessitating an expense to a borrow¬ 
er ceased to be lawful and becomes 
usurious when required by the lender 
under a scheme whereby the lender 
intends to and does receive directly 
or indirectly a return or advantage of 
value flowing from the borrower's 
payment therefor, in addition to the 
maximum legal rate of interest —Vee 
Bee Service Co. v. Household Fi¬ 
nance Corp., 51 N Y.S.2d 690, affirmed 
55 N.Y.S 2d 670, 269 App.Div. 772. 

40. U.S.—Sachs v. Ginsberg, C.C.A. 

Tex., 87 F.2d 28. 

Ala.—Gibson v. Alexander. 163 So. 

601, 231 Ala. 77. 

Conn —Manchester Realty Co. v. 

Kanehl, 36 A 2d 114, 180 Conn 552. 
D.C.—Bowen v. Mount Vernon Sav. 

Bank, 105 F.2d 796, 70 App.D.C. 273 

—Holcombe ▼. O’Sullivan, Mun. 

App.. 93 A. 2d 96. 
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Fla—Ayvas v. Green. 57 So 2d 30— 
Beach v Kirk. 189 So. 263, 138 
Fla 80 

Ga—Newcomb v. Niskey*s Lake. 10 
S E 2d 51, 190 Ga. 565, answers to 
certified question conformed to 12 
S E 2d 160. 63 Ga App 811. 

Ill —American Radiator Co v. Walk¬ 
er. 276 Ill App 150 

Ind —Menzenberger v. American 
State Bank, 198 NE 819, 101 Ind 
App 600 

Okl —Mee v. Lewis. 58 P 2d 883. 177 
Okl 364—Murphy v. Fidelity Inv. 
Co. 17 P 2d 472. 161 Okl 48 
Tex—Boyett v Rutland Sav Bank. 
Civ App, 116 S W 2d 857, error dis¬ 
missed—Baltimore Trust Co v 
Sanders, Civ App . 105 S W 2d 710. 
error dismissed, followed in East¬ 
ern Mortg. & Securities Corpora¬ 
tion v Sanders, 106 S W 2d 1118. 
error dismissed—National Life Ins. 
Co v Schroeder. Civ App. 94 S. 
W 2d 868. error dismissed—Trinity 
Universal Ins Co v Kerrville Ho¬ 
tel Co, Civ App. 91 S W 2d 973. 
error refused Affirmed Trinity 
Fire Ins Co v. Kerr\ llle Hotel Co, 
103 S W 2d 121, 129 Tex 310, 110 
A.LR. 442—Deming Inv. Co. v. 
Clark, Civ App. 89 S.W2d 858. 

66 C J. p 220 note 51. 

"Interest” 

The word “interest” as used In the 
usury law is broad enough to cover 
bonus, commission, or other form of 
compensation paid to the lender for 
the use of money.—Ex parte Fuller, 
102 P.2d 321, 16 Cal 2d 425. 

Bonus or commission sprssfl over 
term of loan 

(1) Where note given for borrowed 
money contains no provision for par¬ 
tial payment, In determining whether 
lender has received more than lawful 
amount of interest, the bonus paid 
to the lender for the use of the mon¬ 
ey is to be regarded as spread over 
the term of the loan.—Manchester 
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when added to the stipulated interest, if any, does 
not exceed interest at the maximum lawful rate on 
the principal sum of the loan or debt, 41 and except 
where it is otherwise provided by statute. 42 The 
mere fact that some part of such exaction is by 
the creditor paid over to a third person on account 
of expenses or as a commission for negotiating the 
contract does not relieve the transaction of its usuri¬ 
ous character, 43 nor does the fact that the security 
taken for the principal debt is immediately sold 
to a third person. 44 

Where rate of interest which may be charged is 


not restricted by statute, a bonus or commission 
to the lender does not constitute usury, whether it 
is actually payable by the borrower or is deducted 
from the amount of the loan by the lender. 46 

b. Fiduciary Lending Trust Funds 

A trustee or other fiduciary may not be considered 
the lender of trust funds within the meaning of the rules 
of usury. 

It has been held that a trustee or other fiduciary, 
m lending trust funds, may not be considered the 
lender of such funds within the meaning of the 


Realty Co v. Kanehl, 36 A.2d 114. 
130 Conn. 552. 

(2) In determining’ whether com¬ 
mission for making loan will render 
note usurious, term of loan must be 
considered —Penn Mut Ins. Co v 
Orr, 252 NW. 745, 217 Iowa 1022 
Loan to raoeiver of corporation, 

U S —In re West Counties Const 
Co.. C A.I11. 182 F 2d 729. 

Commission hold “interest” as mat¬ 
ter of law 

Tex —Eastern Mortg & Securities 
Co v Collins. Civ App.. 118 S.W. 
2d 479, error refused 

Premium for surety of loan 

A bank system of personal loans 
consisting of plan of monthly install¬ 
ment loans without indorsers or co¬ 
makers and requiring borrower to 
pay a five per cent premium for so- 
called surety collateral, a part of 
which went to surety company which 
actually assumed no liability and 
part to originator of scheme who 
furnished valuable services to lend¬ 
ing bank, with the balance remain¬ 
ing on deposit in lending bank as se¬ 
curity for losses on particular loan 
and other loans, and with the bor¬ 
rower receiving no surety bond or 
undertaking of any kind in considera¬ 
tion of extra premium charge, was 
usurious —Vee Bee Service Co. v. 
Household Finance Corp , 51 N Y S 2d 
690. affirmed 55 N.Y.S.2d 570, 269 
App.Div. 772. 

41. Cal.—Ricord v Aragon. 251 P 2d 
759, 115 Cal.App.2d 176—Otis v I 
Eisner Co.. 46 P.2d 235. 7 Cal App. 
2d 496. 

D.C—Searl v. Earll, Mun App., 62 A 
2d 874—Hartman v. Lubar, Mun. 
App., 49 A 2d 553. 

Fla.—Richter Jewelry Co. v. Schwein- 
ert, 169 So. 750f 125 Fla 199. 

Ill.—Levy v. Blonder, 16 N.E.2d 146, 
296 IlLApp. 266. 

Md.—Plitt v. Kaufman, 63 A.2d 673, 
188 Md. 606. 

Okl.—Adkins v. Investors Syndicate, 
63 P.2d 640. 175 Okl. 667. 

Tex—Novels v. Harris, 102 S.W.2d 
1046, 129 Tex. 190, 109 A.L R 1464 
66 C.J. p 221 note 52. 


Credit for payment 

Fact that grantee of premises as¬ 
suming a mortgage paid and mort¬ 
gagee received a payment, apparently 
as sort of a bonus for entering into 
a new agreement, did not invalidate 
the assumption agreement for usury 
where grantee was given credit for 
the payment on the mortgage debt — 
Alexander v. Manza, 40 A.2d 775, 132 
N J.Law 374. 
necessity of writing 

The statute limiting interest rate 
to six per cent in absence of written 
agreement precluded recovery by 
plaintiff of balance of special bonus 
for making a loan in addition to 
regular interest charge, where agree¬ 
ment to pay bonus was not in writ¬ 
ing—New England Factors v Gen- 
stil, 76 N E 2d 151, 322 Mass. 36. 
Rule of computation 

Where the agreement exacts from 
the borrower a bonus to be paid to 
the lender for making the loan, that, 
on the question of usury, must be 
taken out as of the date when it is 
to be paid by the terms of the agree¬ 
ment If payable at the time of ad¬ 
vancing the loan, it is for the pur¬ 
pose of determining what rate of in¬ 
terest the agreement reserves, to be 
deducted as of that date from the 
amount of loan nominally agreed on, 
and the computation of interest made 
on the remainder — Corpus Juris cited 
in Lewis v Pacific States Savings & 
Loan Co., 37 P.2d 439, 441, 1 Cal.2d 
691—66 C.J. p 221 note 52 [a]. 
Statement that exoess interest 
charged 

Where written agreement for loan 
at six per cent interest, with trust 
deed as security, clearly expressed 
borrowers* agreement to pay a bonus 
which was an additional charge for 
use of the money, it met statutory 
requirement that it must clearly 
state that interest was being charged 
at a rate in excess of seven per cent. 
—Ricord v. Aragon, 251 P.2d 759, 115 
Cal App 2d 176. 

Bonus and interest held not to ex¬ 
ceed lawful rate of Interest 

Cal—Otis v. L Eisner Co., 46 P.2d 

236, 7 Cal.App.2d 496. 
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Mass—Raldne Realty Corp. v. Stern, 
66 N E 2d 717, 319 Mass. 726. 

Commission held to exceed lawful 
rate of Interest 

U S —Pavlis v. Jackson, C C.A.Fla., 
131 F 2d 362, certiorari denied 63 
SCt 761, 318 US. 769, 87 LEd. 
1140. 

Commission not deducted could not 
be used in computing rate—Wetsel 
v. Guaranteed Mortg. Co., 263 N.W. 
605, 195 Minn. 509. 

42. Conn—Matz v. Arick, 56 A. 630, 
76 Conn 388 

66 C J. p 221 note 53 
Transactions within application of 
usury statutes in general see supra 
fi 6. 

Usury statute expressly Inapplicable 
to mortgage loans 

(1) Under a statute, fixing the 
maximum rate of interest on loans, 
which provides that it shall not af¬ 
fect any bona fide mortgage of real 
property exceeding a specified sum, 
the payment of a bonus or commis¬ 
sion to the lender, on a loan secured 
by such a mortgage, does not render 
the loan usurious, although under 
some circumstances an exaction of 
such nature by the lender may con¬ 
stitute fraud, duress, unconscionable 
advantage, or other ground for equi¬ 
table relief against foreclosure of 
the mortgage—Bridgeport Mortgage 
& Realty Corp. v. Whitlock, 20 A. 2d 
414. 128 Conn. 57—66 C.J. p 221 note 
63 [b]. 

(2) The mere fact that a bonus is 
included m a mortgage which other¬ 
wise is within the exception in the 
statute will not destroy its bona fides. 
—Bridgeport Mortg. 4k Realty Corp. 
v. Whitlock, supra. 

43. Cal —Wood v. Angeles Mesa 
Land Co., 7 P.2d 748, 120 Cal-App. 
313. 

44. Ark.—Dickinson - Reed - Ran- 
derson Co. v. Stroupe, 275 S.W. 
520. 169 Ark. 277. 

66 C.J. p 221 note 65. 

45. Mass.—Irish v. Schooner, 151 N. 
E. 744, 255 Mass. 359. 

66 CJT. p 221 note 56. 
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rules of usury, 4 * and, therefore, that the exaction 
by such trustee of a bonus or commission for mak¬ 
ing a loan, 47 or for forbearing to enforce payment 
of moneys due, 4 * does not render the transaction 
usurious as against the trust estate, although it is 
ordinarily illegal on the part of the trustee, under 
the rules prohibiting him from acquiring individual 
profit from his trust, as discussed in Trusts § 248; 
but there is also authority for the view that such 
a transaction is tainted with usury. 49 

§ 43. — To Agent of Creditor 

a. In general 

b. Authorization or ratification of exac¬ 

tion 

c. Where creditor has knowledge of ex¬ 

action 

d. Exaction without creditor’s knowledge 

or authority 

a. In General 

Where an agent exacts from the debtor a bonus or 
commission, in connection with making a loan, and his 
act is expressly or impliedly ratified by the creditor, the 
transaction is usurious, unless the maximum lawful in. 
terest on the principal sum is not exceeded. 

It is a general principle that whenever an agent 
exacts from the debtor a bonus or commission, for 
or in connection with the making of a contract of 
loan or forbearance, and his act in so doing is to 
be deemed, under the rules applicable to the rela¬ 
tionship of principal and agent, to be expressly or 
impliedly authorized or ratified by the creditor, the 
transaction is usurious, 60 unless the amount of such 


bonus or commission, when added to the interest, 
if any, contracted to be paid does not exceed the 
maximum lawful interest on the principal sum; 61 
but that where responsibility for such an exaction 
cannot be so charged to the creditor, the contract 
is not affected with usury, however oppressive may 
be the conduct of the agent. 62 Where a creditor 
in fact makes a usurious exaction from his debtor 
through a third person, it is immaterial whether 
such third person is nominally the agent of the 
creditor, or of the debtor, or of both. 6 * 

Creditor pretending to be agent of creditor . A 
pretense, on the part of a creditor exacting from 
his debtor a bonus or commission for making a con¬ 
tract of loan or forbearance, that he is acting as 
agent for another instead of as principal in the 
transaction, will not prevent such exaction from 
being usurious where in fact he is acting for him¬ 
self. 64 

b. Authorization or Ratification of Exaction 

Authority of the lender’s agent to exact a commission 
is clearly implied when he is authorized by the lender to 
make loans, with the instruction that he is to look to 
the borrower for compensation. Where the creditor 
shares a bonus or a commission with his agent, there Is 
such authorization and ratification as to bring the trans¬ 
action within the rules with respect to usury. 

Authority on the part of a lender’s agent to ex¬ 
act a commission, within the meaning of the rule 
making such an exaction usurious, is clearly im¬ 
plied where he is authorized by the lender to make 
loans, with instructions or the understanding that 
he is to look to the borrowers for his compensa- 


40. N.Y.—Fellows v. Longyor, 91 N. 
Y. 324. 

66 C.J. p 222 note 58. 

Investment of trust funds in general 
see Trusts If 320-337. 

47. N.Y.—Fellows v. Longyor, supra 
—Van Wyck v. Walters. 16 Hun 
209, affirmed 81 N.Y. 352. 

40. N.Y.—Stout Y. Rider, 12 Hun 
574. 

40. N. J.—McFadden v. Palmer, 92 A. 
396, 83 N.J.Eq. 621—O'Neil v. 

Cleveland. 30 N.J Eq. 273. 

BO. U.S.—Mendez v. Murdock, D.C. 

Mo., 83 F.Supp. 630. 

Ark.—Dickey v. Phoenix Finance Co., 
104 S.W 2d 806. 193 Ark 1146. 
Cal.—Penziner ▼. West American Fi¬ 
nance Co, 24 P.2d 501, 133 Cal. 
App. 678. 

D.C.—Earll v. Se&rl, MunApp., 101 
A.2d 248. 

66 C.J p 222 note 65. 

Usury exacted by agent as affecting 
principal see infra | 04. 


Attorney at law aettag as attorney 
in fact 

Fla.—Stoutamlre v. North Florida 
Doan Ass n. 11 So 2d 570. 152 Fla 
321. 

51. Fla—Stoutamlre v. North Flor¬ 
ida Loan Ass’n. supra 
Mo.—Hecker v. Putney, App., 196 S. 
W.2d 442. 

Tea—Great Southern Life Ins. Co. v. 
Williams. Civ.App., 135 S W.2d 241, 
error dismissed. Judgment correct 
66 C.J. p 222 note 66. 

Amount received by borrower 

With respect to whether loan was 
usurious because borrower tendered 
back to lender’s agent certain amount 
as brokerage fee, real principal was 
amount actually received by borrow¬ 
er.—Adleson v. B. F Dittmar Co., 80 
S.W.2d 939, 124 Tea 564. 

Contracts held usurious 

Ark.—Dickey v. Phoenix Finance Co., 
104 S W 2d 806, 193 Ark. 1146. 

Ohio—Rose v. Baxter, 34 N.E.2d 
1011, 67 Ohio App. 1. 
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Tex —National Life Ins. Co. v. 
Schroeder. Civ App.. 94 S.W.2d 868, 
error dismissed. 

52. Cal.—Nuckolls v. Bank of Cali¬ 
fornia Nat Ass’n, 74 P2d 271, 10 
Cal 2d 278. 

Tex—Great Southern Life Ins Co v. 
Williams. Civ.App. 135 SW.2d 241, 
error dismissed. Judgment correct 
66 C.J. p 222 note 67. 

53. Ga.—Pottle v. Lowe, 27 S E. 145. 
99 Ga 576. 69 Am.S R. 246. 

Tex—Great Southern Life Ins Co. v. 
Williams, Civ App. 135 S.W.2d 241, 
error dismissed. Judgment correct 

54. Tea—Deming Inv. Co. v. Clark, 
Civ.App., 89 S.W.2d 853. 

66 C.J. p 225 note 9r 
Lending ows mousy 
Where person charging u commis¬ 
sion to the borrower did not nego¬ 
tiate the loan to a third person but 
made it out of his own funds, the 
commission was required to be in¬ 
cluded as interest for the money lent 
in determining usury —Greever v. 
Persky, 165 S.W.2d 709. 140 Tea 64. 
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tion. 56 Similarly, where it is agreed between a 
lender and his agent that all commissions received 
by the latter shall belong to the former, the exac¬ 
tion by the agent of a commission in excess of law¬ 
ful interest renders the loan usurious, even though 
the agent takes the exclusive benefit of the com¬ 
mission. 56 The bringing of an action to enforce 
repayment of a loan or debt does not, however, con¬ 
stitute a ratification by an innocent principal of an 
unauthorized exaction made by his agent in con¬ 
nection with the contract of loan or forbearance, 67 
even though the creditor knows of the exaction at 
the time the action is brought. 58 

Sharing agent's commission . There is such au¬ 
thorization or ratification on the part of a creditor, 
of the exaction by his agent of a bonus or com¬ 
mission for making a contract of loan or forbearance 
as to bring it within the rules with respect to usury 
where the creditor shares with the agent in such 
bonus or commission, or receives a part thereof. 69 
Where, however, the agent is a corporation, the 
mere fact that the lender holds some of its stock 
does not make him a sharer in commissions ex¬ 
acted by it, so as to render the transaction usuri¬ 
ous. 60 

c. Where Creditor Has Knowledge of Exaction 

Where there is knowledge on the part of the creditor 
that his agent has exacted a bonus or a commission from 
the debtor for a loan, the creditor is charged with assent 
thereto and renders the contract usurious, if the lawful 
rate of interest is exceeded. 

Actual knowledge on the part of a creditor ac¬ 
cepting the benefit of a contract of loan or forbear¬ 
ance made by his agent, that such agent is exact¬ 
ing or has exacted a bonus or commission from the 

66. U.S.—Whaley v. American Free¬ 
hold Land Mortgage Co, S.C., 74 F 
73. 20 C C.A. 306 
66 C.J. p 222 note 72. 

66. N.M —Scottish Mortgage & Land 
Investment Co v McBroom. 30 P 
850. 6 NM 573. affirmed 14 S.Ct 
852. 153 U.S 318. 38 L.Ed. 729. 

67. Minn—Jordan v. Humphrey, 18 
N.W. 450. 31 Minn. 495. 

66 C J. p 223 note 74. 

68. N.T.—Estevez v. Purdy, 66 N.T. 

446. 

88. Ark — Corpus Juris quoted in 

Dickey ▼. Phoenix Finance Co, 104 
SW.2d 806, 807, 193 Ark. 1145. 

Cal—Penziner v. West American Fi- 
• nance Co., 24 P.2d 501, 133 Cal.App. 

578 

Tex.—Dodson v. Peck, Civ.App., 75 
S.W.2d 461, error dismissed. 

66 C J. p 223 note 78. 


debtor charges the creditor with assent thereto and 
renders the contract usurious, if the lawful rate of 
interest is thereby exceeded, 61 whether or not the 
creditor receives any part of such bonus or com¬ 
mission. 62 

Implied knowledge . In a number of jurisdictions 
it has been held that where a lender authorizes an 
agent to make a loan or loans, without providing 
for compensation for his services in so doing, or 
under other such circumstances that he must be pre¬ 
sumed to know that the agent is obtaining, or in 
the ordinary course of business will obtain, com¬ 
pensation from the borrowers, he is chargeable 
with notice of the agent’s exactions, and deemed im¬ 
pliedly to authorize them, within the rule that the 
exaction of a commission or bonus by an agent, 
with his principal’s authority, constitutes usury if 
the lawful rate of interest is thereby exceeded; 63 
and this principle is applied particularly where a 
close relationship exists between lender and agent, 64 
such as that of parent and child, 65 brothers, 66 or 
husband and wife. 67 There is also, however, au¬ 
thority for the contrary view, that no authoriza¬ 
tion by the lender is to be implied from mere 
knowledge of an exaction by his agent, and that 
the loan is not tainted with usury, despite such 
knowledge, if the lender has no share m, or benefit 
from, the bonus or commission taken by the agent. 68 

Presumption of knowledge . What circumstances 
will raise presumption of knowledge of an exac¬ 
tion by an agent of a lender must be determined in 
each case. 69 The agent’s own knowledge of the 
exaction, uncommunicated to his pnncipal, is not 
imputable to the latter, 70 the doctrine of construc- 

64. Mich —Freedman v. Katz, 224 N. 

W 325. 246 Mich. 296 
Mo— Corpus Juris cited in State v. 
Sargent. App, 256 SW.2d 265, 271. 

III.—Meers v. Stevens, 106 Ill. 
549. 

66 C.J p 224 note 86. 

66. NT.—Dunlap v. Toy. 44 N.Y.S. 
388, 19 Misc. 627. 

67. Iowa.—McNeely v. Ford, 72 N. 
W. 672, 103 Iowa 508, 64 Am.S.R 
195. 

66 C.J. p 224 note 88. 

68. Or.—Barger v. Taylor, 42 P. 615, 
47 P 618, 30 Or. 228. 

JS6 C.J. p 224 note 89. 

Ark.—Vandeventer v Smith, 186 
S W. 59, 123 Ark. 612—Vahlberg v. 
Keaton. 11 S.W. 878, 51 Ark. 534, 
14 Am.S.R. 73. 4 L.RA. 462. 

70. Ga—Harvard v. Davis, 89 S.E 
740. 145 Ga. 580. 

66 C.J. p 224 note 9L 


gage Co. 37 S.E. 357, 112 Ga. 377, 

81 Am S R 69. 

66 C J p 223 note 79. 

Bonus for personal benefit of oflloers 

of corporation 165. 

In case of corporation, loan will 
not be deemed usurious if officers of 
lending corporation have taken usuri¬ 
ous bonus or commission for their 
own personal benefit.—Vaughan v. 
People's Mortg. Co, 20 P 2d 335, 130 
Cal.App. 632. 

61. Ohio —Rose v Baxter, 34 N.E 2d 
1011. 67 Ohio App. 1. 

Tex —Dodson v. Peck. Civ App., 75 S. 

W.2d 461, error dismissed. 

66 C.J. p 223 note 81 

62. Fla —Hopkins v. Otto, 160 So. | 68. 
203. 118 Fla. 865. 

N.J—Pfenning v. Scholer, 10 A. 833, 

43 N J Eq. 15. 

68. NT.—Bllven v. Lydecker, 28 N. 

E 625. 130 N.T 102. 

66 C.J. P 223 note 83 
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80l Ga.—West v. Equitable Mort- 
91 C. J S.—40 
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tive notice, as discussed in Notice §§ 11-13 and 
Agency §§ 262-274, not being pertinent to the in¬ 
quiry, which is whether, from all the facts and 
circumstances, the lender must be deemed to have 
had actual knowledge of the exaction. 71 

d. Exaction without Creditor’s Knowledge or 
Authority 

(1) General agent 

(2) Special agent 

(3) Undisclosed agency 

(1) General Agent 

Where a general agent exacts from a debtor a bonus 
or a commission for a loan, the transaction is usurious if 
It exceeds the lawful rate of Interest, even though ft Is 
made without the actual knowledge of the creditor. 

Where a general agent of a creditor, being en¬ 
trusted with full powers and general authority 
for the management and administration of the cred¬ 
itor’s business and affairs, exacts from a debtor 
the payment of a bonus or commission for or m 
connection with the making of a contract of loan 
or forbearance, the transaction is usurious if such 
exaction causes the lawful rate of interest to be 
exceeded, even though it is made without the actual 
knowledge or authority of the creditor, 72 the case 
standing on exactly the same footing as though 
the exaction were made by the creditor himself. 73 

(2) Special Agent 

It Is generally held that where an agent specially 
authorized to make loans exacts from the debtor a bonus 
or commission without the knowledge or authority of his 
principal, the transaction is not usurious. 
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While the contrary rule has become established 
in a few jurisdictions, 74 it is generally held that 
where an agent specially authorized to make a loan 
or loans of another’s money, or a contract or con¬ 
tracts of forbearance, according to instructions 
given him, exacts from the debtor a bonus or com¬ 
mission, without the knowledge or authority of his 
principal, and under such circumstances that such 
knowledge or authority may not reasonably be pre¬ 
sumed, such exaction does not render the transac¬ 
tion usurious. 75 Similarly, an unlawful exaction by 
a subagent appointed without the knowledge or 
authorization of the lender cannot affect a loan 
negotiated by him with usury. 7 * 

(3) Undisclosed Agency 

In some Jurisdictions It has been held that, where an 
undisclosed principal lends money through an agent who 
appears to third persons to be acting as a principal, the 
principal will not be permitted to avoid the consequences 
of a usurious exaction; while In other Jurisdictions this 
does not necessarily hold true. 

As a general rule, where an undisclosed prin¬ 
cipal lends money through an agent who appears to 
third persons to be acting as principal in making 
the loan, he will not be permitted to avoid the con¬ 
sequences of a usurious exaction made by such agent 
by disclaiming all knowledge of, or consent to, such 
exaction. 77 It has been held, however, that the 
mere fact that a borrower believes the person with 
whom he is dealing is the lender, when in fact he 
is an agent of the lender, does not necessarily en¬ 
title the borrower to base a defense of usury on the 
exaction by such agent of a bonus or commission 
in excess of lawful interest. 73 


71. Ga.—Harvard v. Davis, supra. 
66 C.J. p 224 note 93. 

72. Fla—Richter Jewelry Co v 
Schweinert, 169 So. 750. 125 Fla. 
199. 

Tex—-Hushes v Security Building & 
Loan Ass*n, Civ.App„ 62 S.W.2d 
219. 

66 C.J. p 224 note 94. 

Attorney as lender 

Attorney in fact for loan associa¬ 
tion to whom borrower went to dis¬ 
cuss loan and who passed on advisa¬ 
bility of lending money to borrower 
and executed agreement for associa¬ 
tion could not then adopt position of 
attorney at law for purpose of re¬ 
ceiving compensation as a legitimate 
Item in expense of loan to be borne 
by borrower, since for practical pur¬ 
poses such attorney was the lender.— 
Stoutamlre v. North Florida Loan 
Ass'll, 11 So.2d 570, 152 Fla. 321. 

73. Minn.—Hall v. Maudlin, 59 N.W. 
985. 58 Minn. 187, 49 Am.S.R. 492. 

66 C.J. p 224 note 96. 


74. Mo—Western Storage & Ware¬ 
house Co v Glasner, 68 S W. 917, 
169 Mo. 38 

66 C J p 225 note 96. 

75. Tex—Great Southern Life Ins. 
Co. v Williams, Civ.App., 135 S.W 
2d 241, error dismissed, judgment 
correct—Nevels v. Harris, Civ App , 
95 S.W.2d 1315, affirmed 102 SW. 
2d 1046, 129 Tex 190, 109 A.LR. 
1464—Sales v Mercantile Nat 
Bank at Dallas, Civ App., 89 S.W. 
2d 247, error dismissed. 

66 C.J. p 225 note 97. 

Knowledge of facts 

Where testimony shows negotiation 
of loan and completion of transac¬ 
tion by lender’s agent, principal's 
knowledge of alleged usurious agree¬ 
ment or facts from which such 
knowledge may be inferred must be 
shown to charge him with usury. 

Ark.—Armstrong v. McCluskey, 65 S. 

W.2d 558, 188 Ark. 406. 

Tex.—Groves v. National Loan A In¬ 
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vestment Co of Detroit, Mich, Civ 
App , 102 S W 2d 508. 

Broker's and attorney's fees 

Commission paid broker for nego¬ 
tiating loan, and fee paid to attorney 
for examining title to property mort¬ 
gaged to secure loan, were not part 
of interest on loan, so as to subject 
lender to statutory penalty for usury, 
where attorney and broker were only 
special and limited agents of lender. 
—Hughes v. Security Building & 
Loan Ass'n, Tex.Civ.App., 62 S.W 2d 
219. 

76. Ark—Scruggs v. Scottish Amer¬ 
ican Mortg. Co, 16 SW. 563, 54 
Ark. 566. 

77. Ark.—Dickinson - Reed - Ran- 
derson Co. v Stroupe, 275 S.W. 520, 
169 Ark. 277. 

66 C.J. p 225 note 99. 

78. Tex —Nevels v. Harris, Civ.App., 
95 S W.2d 1315. affirmed 102 S.W. 
2d 1046, 129 Tex. 190, 109 A.L.R. 
1464. 

66 C.J. p 225 note L 
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§ 44. -To Agent of Debtor 

Where there Is payment by a debtor of a commission 
or other fee to an agent employed by him to obtain a loan, 
the transactien is not affected with usury; but the lender 
may not share the agent’s commission unless It is done 
In good faith, without intent to evade the usury law, and 
no additional burden is placed on the borrower. 

It is a general rule that the payment by a debtor 
of a commission or other fee to an agent employed 
by him to obtain a loan or negotiate a contract of 
forbearance does not affect the transaction with 
usury , 79 even though the creditor knows of such 
payment, at least if he takes no share of it . 80 It 
has been held, however, that where a creditor, as 
a condition of making a contract of loan or for¬ 
bearance, requires the debtor’s agent to pay to or 
share with him the commission received by such 
agent from the debtor, the transaction is usurious 
if thereby the creditor obtains more than lawful 
interest on the principal sum ; 81 but it has also been 
held that such exaction does not constitute usury , 82 
where the parties act m good faith without intent to 
evade the usury law and no additional burden is 
placed on the borrower . 83 The payment of a mere 
gratuity by a debtor’s agent to the creditor , 84 or 
a payment to the creditor by the agent m his per¬ 
sonal capacity, and not as agent, for making the 
loan , 85 has been held not to affect the transaction 
with usury, in the absence of fraud or usurious 
intent, even though the payment is made out of the 
commission received by the agent, since the money 
is the agent’s own, with which he may do as he 
pleases . 86 


One employed by a borrower to obtain a loan 
for him is no less the borrower’s agent, within the 
meaning of the rules stated, because he also acts 
for the lender in another and different capacity , 87 
because he acts for the lender in some respects con¬ 
nected with the loan , 88 because his commission is 
paid over to him by the lender at the direction or 
request of the borrower , 88 because he temporarily 
advances the amount of the loan to the borrower, 
pending reimbursement by the lender, or the place¬ 
ment of the loan , 80 because the security given for 
the loan names him as obligee, where the borrower 
knows that the loan is in fact made by another , 81 
or even, it has been held, because he borrows the 
principal sum on his own note, and turns the pro¬ 
ceeds over to the borrower, taking security for re¬ 
payment in his own name , 82 although on the last 
point there is also authority to the contrary . 83 

Lender or his agent pretending to he borrower’s 
agent. Where one pretending to act as agent for 
a borrower in procuring a loan is m fact himself 
the lender, the exaction by him of a bonus or com¬ 
mission for his supposed services constitutes usury 
if the lawful rate of interest is thereby exceeded . 94 
Similarly, w'hcre an agent of the lender exacts 
from the borrower a bonus or commission of such 
nature or under such circumstances as to render 
the transaction usurious under the general rules 
applicable to such exactions, it is no less usurious 
because the borrower executes an application or 
other writing purporting to appoint such agent as 
his agent, or declaring him to be such . 85 


79. Miss —Tower Underwriters v. 
Lott. 49 So 2d 704, 210 Miss 389 

Mo—Hetk*r v Putney, App , 196 S 
AV 2d 442—Fi«chman v Schultz, 
App. 55 S AV 2d 313 

SC—Long Realty Co. v. Breedin, 
179 SE 47. 176 SC. 233. 

Tex—Trinity Fire Ins Co v. Kerr- 
ville Hotel Co. 103 S W2d 121. 129 
Tex 310, 110 ALR 142—Great 
Southern Life Ins Co v Williams, 
Civ.App, 135 S W.2d 241, error dis¬ 
missed, judgment correct—Leonard 
v. Smith. Civ App. 99 S.W 2d 328 
—National Life Ins Co v. Schroe- 
der. Civ App, 94 S.W 2d 868, error 
dismissed—Ballard v. Shock, Civ 
App., 91 SW2d 386 

Wash —McCall v. Smith, 62 P.2d 338, 
184 Wash. 615. 

66 C J. p 226 note 5. 

80. Iowa.—Polk County Sav. Bank ▼ 

• Harding, 85 N W. 776, 113 Iowa 
611. 

66 C.J. p 226 note 6. 

81. Ark.—Jones v. Phillippe, 206 8 
W. 40. 136 Ark. 578. 

66 C.J. p 226 note 7. 


82. N C —Patterson v. Blomberg, 146 
S E 66. 196 N.C. 433. 

83. Fla—Pushee v. Johnson, 166 So 
847. 123 Fla. 306, 105 ALR 789 

Okl —Britton v. Adams, 97 P 2d 567, 
186 Okl. 319—Mortgage Bond Co. v. 
Stephens, 72 P 2d 831, 181 Okl. 182 

84. Okl—Calloway ▼. State, 246 P. 
873, 117 Okl. 43 

85. Ark—Jones v. Phillippe, 206 S. 
AV. 40, 135 Ark. 578—Wilhoit v. 
Flack, 185 S W. 460, 123 Ark. 619. 

86. Ark.—Jones v. Phillippe, 206 S 
W. 40, 135 Ark. 578. 

87. NY—Brown v. Jones, 152 N.Y. 
S. 571, 89 Misc. 538. 

66 C J p 226 note 12. 

88. Fla—Mason v. Cunningham, 149 
So 331, 111 Fla. 200. 

Okl—Britton v. Adams, 97 P.2d 567, 
186 Okl. 319. 

89. Ill—Abbott ▼. Stone, 50 NE 
328, 172 Ill. 634, 64 Am.S R. 60. 

Tex —Bryan v. Strouss, Civ.App., 121 
I S.W. 2d 419. 


90. Tex—Matthews v. Tibbitt, Civ. 
App, 120 S AV 2d 503, error dis¬ 
missed. 

66 C.J. p 227 note 14. 

91. Ill.—Replogle v Scott, 20 N E.2d 
124, 299 Ill App 270 

AA r ash—McCall v. Smith, 52 P 2d 338, 
184 Wash. 615 
66 C J p 227 note 15. 

92. Mo —Tobin v Neuman, App, 271 
SW 842. 

93. N.C—Savings Loan & Trust Co. 
v Yokley, 94 SE 102, 174 N.C. 
573. 

94. Tex —State ▼. Abbott Loan 
Service, Civ.App, 195 SW.2d 416, 
error refused no reversible error. 

66 C.J. p 227 note 19. 

95. Mich—Patterson v. Albert, 255 
N.W 158. 267 Mich. 40 

Miss —Gully v. Gulf Coast Industrial 
Loan Co, 151 So. 754. 168 Miss. 768. 
66 C J. p 227 note 21. 

Bseital la applioafioa not conclusive 
Mich.—Patterson v. Albert, 255 N.W. 
158, 267 Mich. 40. 
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§ 45. -To Loan Broker, Commission 

Agent, or Factor 

a. To loan broker 

b. To commission agent or factor 

a. To Loan Broker 

When a commission or a fee Is paid by a borrower 
to a loan broker for obtaining a loan from a third person 
It does not constitute usury, unless otherwise provided 
by statute, the usury laws are being evaded, or a usuri¬ 
ous intent Is shown. 

In view of the principle, applicable to brokers 
generally, that, while a broker is to some extent an 
agent of both the parties for whom he is intermedi¬ 
ary, as discussed m Brokers § 2, his compensation 
is ordinarily to be paid by the party who has sought 
his services, as considered in Brokers § 82, it is a 
general rule that a commission or fee paid by a 
borrower to a loan broker for obtaining a loan from 
a third person does not constitute usury, 96 except 
where it is provided by statute that one acting as 


91 C.J.S. 

agent for both a creditor and a debtor shall be 
deemed the agent of the creditor for the purposes 
of applying the rules of usuiy, in which case the 
transaction is usurious if the broker’s commission, 
when added to the interest, if any, reserved by the 
creditor, exceeds the maximum lawful rate, 97 and 
except where unreasonable and exorbitant com¬ 
missions are exacted for the purpose of evading 
the usury laws; 98 and this is clearly true where 
the lender has no knowledge of the charge made 
by the broker. 99 Moreover, it has been held that 
the payment by the broker to the lender or the 
lender’s agent of a gratuity does not affect the trans¬ 
action with usury, if there is no usurious intent, even 
though the payment is made out of the broker’s com¬ 
mission; 1 but the rule is otherwise if a usurious 
intent is shown, 2 as where the lender exacts from 
the broker a part of his commission, as a condition 
of the loan or part consideration for it. 8 

The advancement by a broker of his own money 


38 . U.S—First Nat. Bank v. Bell. 
C.CATenn. t 97 F 2d 683—Mendez 
v. Murdock. DC.Mo, 83 F.Supp 
630. 

Ala—Gibson v Alexander. 163 So 
601. 231 Ala 77 

Fla—Wicker v. Trust Co. of Florida, 
147 So 686, 109 Fla. 411. 

Miss—Tower Underwriters v. Lott. 
49 So 2d 704, 210 Miss. 389—Abra¬ 
ham v. Friendly Finance Co. of 
Biloxi, 38 So 2d 323 
Mo.—Hecker v. Putney, App.. 196 S. 
W.2d 442—Fischman v. Schultz, 
App., 65 S.W.2d 313. 

Okl.—Davis v. Holland, 67 P 2d 449, 
179 Okl. 621—Murphy v. Fidelity 
Inv. Co.. 17 P 2d 472, 161 Okl. 48. 
Tex—Trinity Fire Ins Co. v. Kerr- 
ville Hotel Co. 103 S W 2d 121, 129 
Tex. 310, 110 ALR 442—Donoghue 
v. State. Civ App, 211 S W.2d 623, 
error refused no reversible error— 
Great Southern Life Ins. Co. v 
Williams, Civ.App, 135 S.W.2d 241, 
error dismissed, judgment correct 
—Matthews v. Tibbitt, Civ App., 
120 SW.2d 503, error dismissed. 
Va—Chakales v Djiovanides, 170 8. 

E 848. 161 Va. 48. 

66 C.J. p 227 note 24. 

Tee held, reasonable 

U.S.—McCubbins v. Virginia Trust 
Co., C.C.A N.C., 80 F.2d 984. 

Agency as between borrower and 
leader 

In determining whether commis¬ 
sions above lawful rate make loan 
usurious, the undertaking of lender 
to furnish money to borrower does 
not create confidential relationship 
or agency between borrower and 
lender.—Hecker v. Putney, Mo.App., 
196 S.W.2d 442. 


Spreading charge over term 

In determining whether loan is 
usurious, brokerage charge should be 
spread over entire term of loan and 
not considered merely with interest 
for first year—Western Securities 
Co. v Naughton. 248 N.W. 66, 124 
Neb 702. 

Aegal maximum must he exoeeded 

In order to constitute usury, bro¬ 
kerage charge and interest for term 
of loan must exceed legal maximum. 
—Western Securities Co. v. Naugh¬ 
ton. supra. 

Word ‘‘interest” as used In the 
usury law, is broad enough to cover 
bonus, commission, or any other form 
of compensation paid to the lender 
for the use of money, but it does not 
include brokerage or other compen¬ 
sation paid to a third person, or ex¬ 
pense items such as appraisals, re¬ 
cording fees, insurance, or similar 
charges.—Ex parte Fuller, 102 P.2d 
321, 15 Cal.2d 425. 

Acceleration clause 

Mortgage was not tainted with 
usury merely because a commission 
was paid for obtaining the loan and 
the mortgage provided that on de¬ 
fault in payment of Interest the 
whole loan, plus accrued interest, 
could be declared due, because, if the 
loan had been declared due on default 
in the first interest installment the 
amount of Interest then due plus the 
commission paid would exceed the 
legal rate of Interest; such contin¬ 
gency not having occurred and there 
being no evidence of intention to ex¬ 
act illegal interest.—Chicago Title A 
Trust Co. v. Kearney, 282 Ill.App. 279. 
Fledge uA male of brokerage notes 

Fact that brokerage notes for one 
and one-half per cent additional to ] 
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the six per cent, to which the lender 
of a loan represented by trust deed 
notes was entitled, were subsequent¬ 
ly pledged to lender by brokers as 
security and later sold to them, did 
not make transaction usurious on 
ground that character of notes as 
brokerage notes had been changed — 
Armstrong v. Alliance Trust Co, C.C 
A Mias., 88 F.2d 449. 

Transactions bold usurious 
Ill —I. C. Bank A Trust Co. v. Geary. 
274 Ill App 327. 

Tex—Adleson v. B F. Dittmar Co. 

80 S.W 2d 939. 124 Tex. 564. 
Contract held not usurious 
Ill —Chicago Title A Trust Co. v. 

Jensen, 271 Ill App 419. 

97. Wash—Peter v. Boling. 249 P 
776, 140 Wash. 466. 

96 . Conn —Douglass v. Boulevard 
Co, 100 A. 1067. 91 Conn 601 
Tex.—Greever v. Persky, 165 S W 2d 
709, 140 Tex. 64—Ware v. Paxton, 
Civ App , 266 8 W 2d 218—Dono¬ 

ghue v. State, Clv.App.. 211 S W 2d 
623, error refused no reversible er¬ 
ror—State v. Abbott Doan Service. 
Civ App., 195 S.W.2d 416, error re¬ 
fused no reversible error. 

99 . Ky—Union Central Life Ins. Co. 
v. Edwards, 294 S.W. 502, 219 Ky. 
748. 

66 C.J. p 228 note 27. 

X. Ark—Jones v. Phillippe, 206 S. 

W. 40. 135 Ark. 578. 

66 C J. p 228 note 28. 

2. Ga.—Harrison v. Stiles, 22 S.E 
636, 95 Ga. 264. 

66 C.J. p 228 note 29. 

3. Ark.—Jones v. Phillippe, 206 S. 
W. 40. 185 Ark. 678. 

Va.—Roanoke Mortg. Co. v. Henritss, 
144 S.E. 430. 151 Va. 220. 
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to the borrower, for convenience only, and with ex¬ 
pectation of reimbursing himself promptly from the 
funds supplied by the lender, does not make the 
exaction of a commission usurious. 4 Where an in¬ 
termediary in arranging a loan is, however, actually 
the agent of the lender, the fact that he is referred 
to as, or calls himself, a broker or underwriter will 
not obviate usury in the exaction by him of a bonus 
or commission from the borrower, 5 and this rule 
applies notwithstanding the execution by the bor¬ 
rower of a writing employing him as broker or con¬ 
stituting him the borrower’s agent to procure the 
loan ; 6 but the mere fact that the lender owns stock 
m a corporation acting as broker in negotiating a 
loan does not make the corporation’s exaction of a 
commission from the borrower usurious. 7 

b. To Commission Agent or Factor 

(1) In general 

(2 ) Commission on goods not actually 

shipped 

(1) In General 

The payment of a commission or fee to a commission 
acent or factor for his services to his principal, including 
the advancement of funds, does not render such advance¬ 
ments usurious, although the commission paid exceeds 
the lawful rate of interest on the amount advanced, 
unless a usurious intent is shown. 

The payment of a commission or fee to a com¬ 
mission agent or factor for his services to his prin¬ 
cipal, including the advancement of funds, does not 
render such ad\ancements usurious, although the 
commission paid exceeds lawful interest on the 
amount advanced, 8 unless the excess is so great, or 
the circumstances are otherwise such, as to show a 
corrupt and usurious intent 9 Thus, while a com¬ 
mission exceeding lawful interest may be charged 
by such an agent or factor for accepting a draft, 
and so selling his credit, without constituting usury, 10 


a similar charge for paying a draft and advancing 
the money may be usurious, since such an act is 
merely the lending of money/ 11 It has been held 
immaterial, on the question of usury, that the agent 
or factor does not perform all of the services for 
which the commission is paid, where he performs 
some of them, and the omission to perform others 
is at the special instance of his principal. 18 

(2) Commission on Goods Not Actually 
Shipped 

When a payment is contracted to be made on a con¬ 
tingency which is within the debtor’s control, it does 
not constitute usury. 

A contract between a commission agent or factor 
and his principal, to whom he makes advances, 
whereby the principal binds himself to consign to the 
agent or factor a specified quantity of goods on 
commission, and in case of default to pay, by way of 
liquidated damages, commissions on goods not 
shipped, as well as on those shipped, is not usurious 
where it is honestly made for the purpose of secur¬ 
ing business to the factor, 13 in view of the general 
rule that a payment contracted to be made on a 
contingency which is within the debtor’s control 
does not constitute usury. 14 Where, however, the 
circumstances are such as to show that such a con¬ 
tract was made without any expectation that the 
goods w r ould be delivered, and merely for the pur¬ 
pose of cloaking unlawful charges for advances of 
money made, the contract will be held usurious. 15 

§ 46. -To Stranger 

A loan is not rendered usurious by the making of a 
gift by the borrower to a stranger to the transaction, 
although made for the purpose of inducing the loan, 
where the lender acts in good faith and receives no bene¬ 
fit from such gift. 

A loan is not rendered usurious by the making of 


4 . Ga—Stansell v. Georgia Loan & 
Trust Co.. 22 S E 898, 96 Ga 227— 
Hughes v Griswold. 9 S E. 1092. 
82 Ga. 299. 

8 . Tex—Ware v. Paxton. CivApp, 
266 S.W 2d 218. 

Va—Roanoke Mortg. Co. v. Henritze. 

144 S E 430. 151 Va. 220. 

66 C J. p 228 note 32. 

6i U.S.—Sherwood v. Roundtree. C C 
Ga., 32 P. 113. 

Neb —Olmstead v. New England 
Mortgage Security Co.. 9 N.W. 650, 
11 Neb 487. 

7« Ga. —West v. Equitable Mortgage 
Co.. 37 S.E 357. 112 Ga. 377. 81 Am. 
SR. 59. 

Va.—Keagy v. Trout, 7 S.E 329. 85 
Va. 396. 


8. NY —Matthews v. Coe, 70 N.Y. 
239, 26 Am R 583. 

66 C J p 228 note 35 
Compensation of factor see Brokers 
§ 41. 

9. Ala—Harmon v. Lehman, 5 So 
197, 85 Ala. 379, 2 LR.A 589. 

Attorney and client 

While courts do not frown on con¬ 
tingent fees contracted for between 
an attorney and adult client, unless 
patently unconscionable, court should 
not countenance exaction of a per¬ 
centage in excess of legal rate of in¬ 
terest by characterizing it as a fee to 
attorney who obtained loan rather 
than a bonus exacted in violation of 
statute.—Cohen v. Beaudry, 100 N.Y. 
S 2d 519. 

10. Ark.—Jones v. McLean, 18 Ark. 
456. 


La —Lalande v. Breaux, 5 Tj Ann , 
505 

Sale of credit in general see supra | 

21 . 

11. Ark—Jones v. McLean. 18 Ark. 
456 

66 C J. p 228 note 38. 

12. N.T—Spam v. Talcott, 152 N.Y. 
S 611, 165 App.Div. 815. 

13. US —Cockle v. Flack, Ill., 93 U. 
S. 344. 23 L Ed. 949. 

66 C J. p 228 note 40. 

14. Va—Pollard v. Baylors. 6 Munf. 
433. 20 Va. 433, overruling Pollard 
v Baylor's Devisees. 4 Hen. A M. 
223, 14 Va. 223. 

15. Ala.—Uhlfelder v. Carter, 84 Ala. 
527. 

66 C.J p 229 note 42. 
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a gift by the borrower to a stranger to the trans¬ 
action, although made for the purpose of inducing 
the loan, where the lender acts m good faith and 
receives no benefit from such gift, 16 as where a 
bonus or commission is paid by a borrower to his 
accommodation indorser, 17 or where the lender ex¬ 
acts of the borrower some benefit to a third person 
not otherwise concerned with the transaction. 18 
Similarly, where one is acting merely as trustee 
under a trust deed given to secure a loan, and not 
for the lender, the exaction by him of improper com¬ 
missions or fees does not affect the loan with usu¬ 
ry. 18 

§ 47. Bonus Paid by Stranger 

A bonus given or paid by a stranger to a contract 
of loan or forbearance, for his own purpose or reasons 
sufficient to himself, to induce the making of such con¬ 
tract by the lender, does not affect the transaction with 
usury, unless the person paying such bonus is himself 
the beneficiary. 

Ordinarily, a bonus given or paid by a stranger 
to a contract of loan or forbearance, for his own 
purposes or reasons sufficient to himself, to induce 
the making of such contract by the lender, does not 
affect the contract with usury, 20 particularly where 
it is without the knowledge or consent of the debt¬ 
or, 21 the purpose underlying usury statutes, which 
is the protection of debtors against hardship and 
oppression, as discussed supra § 5, having no rele¬ 
vancy where the only loss or detriment is to a 
stranger. 22 The rule is otherwise, however, where 
the person paying or promising to pay the bonus, 
while nominally a stranger to the transaction, is in 


fact the real beneficiaiy of the loan or forbear¬ 
ance, 23 or where the debtor reimburses such person, 
or is in any way obligated to reimburse him, for 
the amount of such bonus, or any part thereof, 24 if 
the amount paid or promised to be paid by such 
beneficiary or debtor, together with the interest, 
if any, paid or payable to the lender, exceeds inter¬ 
est at the highest lawful rate on the principal sum 
of the loan or debt. 

§ 48. Charges for Services Rendered or Ex¬ 
pense Incurred by Lender or His 
Agent 

a. In general 

b. Examination of title; inspection and 

preparation of papers 

c. Traveling expenses 

d. Other particular services and expenses 

a. In General 

A lender may properly exact from a borrower. In 
addition to interest at the highest lawful rate on the 
money lent, reasonable fees or compensation for services 
rendered, or reimbursement of expenses incurred, in good 
faith, by the lender or his agent in connection with the 
loan, without thereby rendering the transaction usurious. 

A lender may properly exact from a borrower, 
in addition to interest at the highest lawful rate on 
the money lent, reasonable fees or compensation for 
services rendered, or reimbursement of expenses 
incurred, in good faith, by the lender or his agent 
in connection with the loan, without thereby render¬ 
ing the transaction usurious, 26 even though the 


16. Md.—Mahoney v. Mackubin, 54 
Md. 268. 

17. N.Y.—Birds&ll v Wheeler, 65 N 
E 1114, 173 N Y. 690. 

18. U.S.—Mendez v. Murdock, D.C 
Mo, 83 F.Supp. 630. 

66 C.J. p 229 note 46. 

18. Mo.—Whitworth v. Davey, 216 S. 
W. 736. 279 Mo. 672. 

Campeasatloa for nootnor trustee 
in reorganisation. 

Where trustee under deed of trust 
was not lender but was employed to 
perform acts beneficial to both bor¬ 
rower and lender, payment of com¬ 
pensation and attorney's fees for 
services rendered by successor trus¬ 
tee in connection with reorganization 
of mortgagor did not violate usury 
statute, since it could not benefit 
lender.—Gusweiler v. Rivervlew 
Apartments, 6 N.E.2d 587, 54 Ohio 
App. 132. 

80. Minn.—Fred G. Clark Co. v. E 
a Warner Co., 247 NW. 225, 188 
Minn. 277. 

Tex . C or pu s Furls (voted in Good¬ 


man v. Seely, Civ App., 243 S W 2d 
858, error refused. 

Wash.—Greenberg v. Manganese 

Products, 238 P 2d 1194, 39 Wash.2d 
794 

66 C J. p 229 note 49. 

81. Tex — Corpus Furls quoted In 
Goodman v Seely, Civ App., 243 
S.W 2d 858, 859 error refused. 

66 C J. p 229 note 50 

22. Tex — Corpus Furls quoted la 

Goodman v. Seely, Civ.App., 243 
S W 2d 858, 859, error refused. 

WIs—McArthur v. Schenck, 81 Wis 
673, 11 Am R 643. 

66 C.J. p 229 note 52. 

83. N.Y—-Hamilton v. Brennan, 85 
N.Y.S. 805, 90 Hun 340, affirmed 
49 NE 1097, 164 N.Y. 788. 

Ohio.—Spalding v. Muskingum Bank, 
12 Ohio 544. 

24. Fla.—Lake v. Seaman, 134 So. 

505, 101 Fla. 520. 

66 C.J. p 229 note 54. 

85. U.S.—Mintz v. Hornblower A 
Weeks, C C.AMich., 83 F.2d 32, 
certiorari denied 57 S.Ct. 23, 299 
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US 561. 81 LEd 413—Ricbert v. 
Hall. C.C A.Ark , 63 F 2d 517 
Cal —Klett v. Security Acceptance 
Co. 242 P 2d 873. 38 Cal 2d 770 
Ky—Watts v. Chreste, 109 S.W 2d 
803, 270 Ky. 407 

Mass —New England Factors v. Gen- 
stil, 76 N.E 2d 151, 322 Mass 36 
Mo —Hansen v. Duvall, 62 S W 2d 
732, 333 Mo. 69—Stewart v Boone 
County Trust Co, 87 SW.2d 223, 
230 Mo.App. 120—Cuendet v. Love, 
Bryan A Co, App., 57 S W 2d 701. 
Mont— Corpus Juris quoted la Bow¬ 
den v. Gabel, 76 P.2d 334, 336, 105 
Mont. 477. 

N.Y.—Vee Bee Service Co. v. House¬ 
hold Finance Corp, 51 N.Y S 2d 
590, affirmed 55 N.Y.S.2d 570, 269 
AppDiv. 772—Jefferson Title A 
Mortgage Corporation v. Dempsey, 
274 NYS. 807, 153 Misc. 32, af¬ 
firmed 271 N.Y.S. 1105, 242 App.Div. 
626, modified on other grounds 194 
NE. 403. 266 NY. 190. 

Tex.—Hatridge v. Home Life A Acc. 
Ins. Co., Civ.App, 246 SW2d 666 
—Rodriguez v. R. P. Youngberg 
Finance, Clv.App., 241 S.W.2d 815 
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services rendered or acts done are such as would way of compensation for services, where no serv- 

ordinarily be performed by the lender in his own ices are rendered. 29 The items of service or ex- 

mterest, 26 providing such acts are lawful. 27 A pense for which a charge may be made are those 

lender will not, however, be permitted to cloak usu- which are only incidental to the loan, 30 and a lender 

nous exactions beneath charges for pretended serv- may not, as a means of extracting additional interest 

ices or expenses, 28 and a bonus or premium for a or profits, charge the borrower for expenses which 

loan is no less usurious because stated to be by are not incidental to the loan. 81 The test of the 

—Donoghue v State. Civ App, 211 Cal.—Klett v. Security Acceptance i of same transaction, agreeing to pay 


SW.2d 623, error refused no re¬ 
versible error. 

Utah.—Rossberg v. Holesapple, 260 
P.2d 663. 

66 C.J. p 230 note 66. 

Absenoe of written agreement 

Where master's report did not indi¬ 
cate what portion of charge by plain¬ 
tiff of one and one half per cent a 
month for use of money was for in¬ 
terest and what for services, plaintiff 
was not precluded from recovering 
such compensation by statute limit¬ 
ing interest rate to six per cent in 
absence of written agreement—New 
England Factors v. Genstil, 76 NE 
2d 161, 322 Mass. 36. 

A “service charge” is something 
which a bank requires a borrower to 
pay in order to have loan or accom¬ 
modation, and hence, is "interest" un¬ 
der another name and is usurious 
when it exceeds the lawful rate — 
Dickey v Bank of Clarksdale, 184 
So 314. 183 Miss 748. 

Collateral cervices 

Borrower’s contract to pay lender 
for collateral services is viewed with 
more jealous eye than contract to 
pay lender's expenses in determining 
•question of usury, particularly \ihere 
borrower contracts to pay lender for 
services in proi uring money from 
third person—Chakales v. Djiovan- 
ides, 170 S E. 848. 161 Va. 48 

Failure or partial failure of ooiu 
■lderation of such part of contract 
as contemplated services would not 
render contract usurious—Siebert v. 
Hall. CCA Ark, 63 F 2d 617. 

Validity of statute 

Statute permitting fees in addition 
to lawful rate of Interest was not un¬ 
constitutional.—Steiner v. Communi¬ 
ty Finance & Thrift Corp., Tex Civ 
App., 258 S W 2d 129, dismissed by 
agreement—Wooldridge v. State, Tex 
Civ.App., 183 S W 2d 746, error re¬ 
fused. 

26, Mont.—Corpus Juris quoted la 
Bowden v. Gabel, 76 P.2d 334, 336, 
105 Mont 477 
66 C.J. p 230 note 57. 

97. N.Y.—Professional Service Cred¬ 
it Ass'n v. Donaldson, 83 N.Y S.2d 

' 663. 

98. Ark.—General Contract Corp. ▼. 

Duke, 270 SW.2d 918—Smith v. 
Eason, 268 S.W.2d 389—Strickler v. 
State Auto Finance Co. t 249 S.W.2d 
307, 220 Ark. 566. | 


Co, 242 P.2d 873, 38 Cal 2d 770. 
Fla—Richter Jewelry Co. v. Schwei- 
nert, 169 So. 750, 125 Fla 199 
Mass —New England Factors v. Gen- 
stil. 76 N.E 2d 151, 322 Mass. 36. 
Mich—Wright v. First Nat. Bank of 
Monroe, 297 N.W. 505, 297 Mich. 
315. 

Mont— Corpus Juris quoted ia Bow¬ 
den v. Gabel, 76 P.2d 334, 336. 105 
Mont. 477. 

Pa—Quillen v. Harnik, Com.Pl. v 31 
Del Co 503 

Tex —Donoghue v. State, Civ.App, 
211 S.W.2d 623, error refused no 
reversible error—Associates Inv 
Co. v. Ligon, Civ App., 209 S.W 2d 
218. 

66 C J. p 230 note 58. 

Expenses ia procurlag money 

Lender was not entitled to charge 
borrower for expenses which lender 
sustained in procuring the money to 
lend borrower, since such expendi¬ 
tures were for benefit of lender rath¬ 
er than for benefit of borrower — 
Smith v Eason, Ark., 268 S W.2d 389. 

Factors to bo considered 

Whether services required are sub¬ 
stantial, necessary, and valuable and, 
whether amount exacted for rendi¬ 
tion of such services is reasonable, 
are determinative factors in deter¬ 
mining whether provision of loan 
contract for payment of compensa¬ 
tion over and above legal rate of in¬ 
terest for services rendered by lender 
to borrower is for rendition of serv¬ 
ices, or is merely cloak whereby 
usurious interest may be collected — 
Stewart v Boone County Trust Co., 
87 S.W.2d 223. 230 Mo App. 120 

29. Mont— Corpus Juris quoted in 

Bowden v. Gabel. 76 P.2d 334, 336, 
105 Mont. 477. 

Pa—Quillen v. Harnik, Com.PL, 31 
Del Co 503. 

66 C.J. p 231 note 59. 

30. Ark —Lyttle v. Mathews Inv 
Co., 103 S W 2d 47, 193 Ark. 849. 

Ohio.—Independent Foods v. Lucas 
County Sav. Bank, App., 70 N.E 2d 
139. 

Mont.— Corpus JUxis quoted ia Bow¬ 
den v Gabel, 76 P.2d 334, 336/ 105 
Mont. 477. 

66 C.J. p 231 note 60. 

Construction of instruments together 
Contract whereby loan was nego¬ 
tiated, bonds, and trust deed execut¬ 
ed by borrower in compliance there¬ 
with, and contract, executed as part 
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specified sum to lender for handling 
loan, all constituted contract as ef¬ 
fectively as though all instruments 
were comprised within four corners 
of one Instrument, in determining 
whether bonds were usurious —Trini¬ 
ty Fire Ins. Co v. Kerrville Hotel 
Co, 103 S.W.2d 121, 129 Tex. 310, 110 
A.L.R. 442. 

Services collateral to consummation 
of loan 

(1) A lender may contract to per¬ 
form for the borrower for a consid¬ 
eration services of a special nature, 
which, although collateral to the 
making or consummation of the loan, 
are not necessarily incident to the 
lending of the money. If such serv¬ 
ices are contracted for and perform¬ 
ed in good faith, and not as a shift 
or device to cloak what is in fact a 
charge of more than lawful interest 
for the loan of the money, the agree¬ 
ment to pay therefor will not render 
the loan usurious. The single fact 
that the services are rendered in 
connection with a loan of money, or 
assist in the negotiation or consum¬ 
mation of a loan, is not alone suffi¬ 
cient to stamp the consideration the 
borrower agrees to pay therefor as a 
consideration given, in whole or in 
part, for the loan of the money.— 
Chakales v. Djiovanides, 170 S.E. 848, 
161 Va. 48. 

(2) Since such contracts are readi¬ 
ly used to cloak a usurious charge for 
the loan of money, courts scrutinise 
them very carefully. Where the 
amount charged is very much larger 
than what is a reasonable charge for 
the services to be rendered, it is evi¬ 
dence of almost compelling force that 
the compensation contracted for was, 
in part at least, a consideration given 
for the loan of the money.—Chakales 
v Djiovanides, supra. 

Servloes slight !m value 

Fact that services rendered were 
slight in value as compared with 
value placed thereon by parties when 
making contract, while proper evi¬ 
dence on charge that item for serv¬ 
ices was part of scheme to avoid 
usury, was entitled to little weight.— 
Siebert v. Hall, CLC-AArk* 32 F.2d 
517. 

31* Ark.—Public Loan Corp. v. 

Weaver, 270 S.W.2d 888. 

Cal.—Mortgage Guarantee Co. v. 

Patch, 8 P.2d 36. 118 CaLApp. 584. 
Fla.— Ayvas v. Green, 57 So.2d SO. 
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character of such a charge, as usury vel non, is the 
reasonableness of the amount and the intent of the 
parties. 82 

b. Examination of Title; Inspection and Prepa¬ 
ration of Papers 

In the absence of a statute providing otherwise, a 
lender may, without being guilty of usury, require the 
borrower to pay the cost of examination of title, and 
inspection, recording, insurance, or other formal acta 
necessary to the security of a loan. 

In accordance with the general rule with respect 
to charges for services rendered or expense incurred 


by a lender in connection with a loan, in the absence 
of a statute providing otherwise, a lender may, with¬ 
out being guilty of usury, require the borrower to 
pay the cost of examining the title to land offered as 
security for the loan, 88 or of procuring title insur¬ 
ance, 34 or of inspecting or examining and reporting 
on any property offered as security, 86 or preparing 
or recording papers and doing other formal acts 
necessary to the security of the loan , 36 but a charge 
for pretended services or expenses, not actually ren¬ 
dered or incurred, of such character, affects the 
transaction with usury if thereby the lawful rate 


Minn —Adjustment Service Bureau 
v. Buelow, 266 NW 669, 196 Minn. 
663. 

Mont.—Corpus Ms quoted la Bow¬ 
den v. Gabel. 76 P2d 334, 336. 105 
Mont. 477. 

N.Y.—Professional Service Credit 

Ass'n v. Donaldson, 39 N.T.S.2d 563. 
Tex—Trinity Fire Ins. Co. v. Kerr- 
ville Hotel Co, 103 S W.2d 121, 129 
Tex 310, 110 A L. R. 442. 

Credit Information and advice 

Fact that contract for loan con¬ 
tained provision for lender to furnish 
credit and financial Information and 
advice as to keeping books and ac¬ 
counts did not take contract out of 
category of loan and classify it as 
contract for service, with respect to 
right of court after borrower’s bank¬ 
ruptcy to inquire into reasonableness 
of compensation provided for by par¬ 
ties.—P. R. Mallory A Co. v. Grigs- 
by-Grunow Co., C.C.A.I11.. 72 F.2d 471, 
reversed on other grounds 55 S.Ct. 
444, 294 U.S. 442, 79 L.Ed. 982. 

Credit report 

The imposition by loan company on 
borrower, in addition to lawful inter¬ 
est, of charge paid retail credit bu¬ 
reau for credit report on borrower 
and for overhead expenses consisting 
of services of manager and other sal¬ 
aried employees of loan company in¬ 
vestigating, appraising, and listing 
borrower’s property mortgaged to se¬ 
cure the loan, constituted usury.— 
Winston v. Personal Finance Co of 
Pine Bluff, 249 8.W.2d 315, 220 Ark. 
580. 

Overhead expenses 

The lender may not charge expens¬ 
es to the borrower which constitute 
overhead expenses of conducting 
lender’s business. 

N.T.—Vee Bee Service Co. v. House¬ 
hold Finance Corp., 61 N.Y.S.2d 
690, affirmed 66 N.T.8.2d 670, 269 
App.Div. 772 

Tex —Eastern Mortg. A Securities Co. 
v. Collins, Civ.App., 118 S.W 2d 479, 
error refused—Baltimore Trust Co 
v. Sanders, Civ.App, 106 S.W.2d 
710, error dismissed, followed in 
Eastern Mortg A Securities Corp. 
v. Sanders, 106 S.W. 2d 1118, error 
dismissed. 


Service for benefit of lender 

US—In re Prince, CC.A.NY., 89 F. 
2d 681. 

32. Va—Chakales v. DJiovanides. 
170 SE 848, 161 Va. 48. 

66 C J. p 231 note 62 

Overcharge of itself held not usuri- 
oue 

N.Y —Jefferson Title & Mortgage 
Corporation v. Dempsey, 274 N.Y.S. 
807, 153 Misc. 32. affirmed 271 N. 
YS 1105, 242 AppDiv 626, modi¬ 
fied on other grounds 194 N.E. 403, 
266 N.Y. 190. 

33. Fla.—Mindlin v. Davis, 74 So. 2d 
789—Crompton v. Smith. 192 So. 
186, 140 Fla. 611—Pushee v. John¬ 
son. 166 So. 847, 123 Fla. 305, 105 
A.LR. 789. 

Ky.—Blackburn's Adm’x v. Union 
Bank A Trust Co., 108 S.W.2d 806, 
269 Ky. 699. 

66 C.J. p 231 note 64. 

Where leader was a lawyer and 
rendered professional services in ex¬ 
amining the title to the property ten¬ 
dered as security and in straighten¬ 
ing out the title and the charge made 
was such as to show that it was sole¬ 
ly for that service, there was no 
usury 

Ga.—Sanders v. Nicolson, 28 S.E. 976, 
101 Ga. 739. 

Miss.—Johnson v. Carter, 33 So.2d 
296, 203 Miss. 38. 

34. Fla.—Crompton v. Smith, 192 So. 
186, 140 Fla. 511—Pushee v. John¬ 
son, 166 So. 847, 123 Fla. 805, 105 
A.L.R. 789. 

Minn.—-Hatcher v. Union Trust Co. 
of Maryland, 219 N.W. 76, 174 
Minn. 241. 

35. Ark —Winston v. Personal Fi¬ 
nance Co. of Pine Bluff. 249 S.W 2d 
315. 220 Ark. 580—Lyttle v Math¬ 
ews Inv. Co., 103 S.W.2d 47, 193 
Ark. 849. 

Fla.- 1 -Mlndlin v. Davis, 74 So.2d 789 
Tex.—Nevels v. Harris, 102 S W 2d 
1046, 129 Tex. 190, 109 A.L.R 1464. 
66 C.J. p 231 note 66. 

Bona fids fsss paid to lender’s spe¬ 
cial agents, such as attorney and 
inspector who inspects land consti¬ 
tuting security and passes on sure¬ 
ties* solvency, are not interest under 
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usury laws, where such agents have 
only limited or special authority, and 
lender does not participate in funds 
so paid—Nevels v. Harris, 102 SW. 
2d 1046, 129 Tex. 190, 109 ADR. 
1464. 

Oavsat given. 

In holding an Inspection fee not 
to render a loan usurious, the court 
gave a caveat that in litigation con¬ 
cerning loans made subsequent to the 
effective date of the opinion the court 
would feel free to consider anew the 
question of inspection and travel fees 
which the lender may charge the bor¬ 
rower—Winston v. Personal Finance 
Co. of Pine Bluff. 249 S.W 2d 315. 220 
Ark. 580. 

36. Ark —Brown v. Frets, 72 S.W.2d 
766. 189 Ark. 411 

Fla.—Crompton v. Smith, 192 So. 186, 
140 Fla 511. 

Ga.—Lewis v. Citizens Bank, 186 S E 
457. 53 GaApp 645. 

OkL—Leeper v. Eads. 44 P 2d 78. 172 
Okl 133—Mitchell v. Fisher. 32 P. 
2d 37. 168 Okl. 145. 

Tex—Rodriguez v. R P Youngberg 
Finance. Civ App, 241 S.W 2d 815. 
66 C J. p 231 note 67. 

“interest” 

The word “Interest** as used In the 
usury law does not include brokerage 
or other compensation paid to a third 
person, or expense items such as ap¬ 
praisals, recording fees, insurance, 
or similar charges—Ex parte Fuller, 
102 P.2d 321, 15 Cal 2d 426. 

T—n 

(1) Attorney's fees. Inspection and 
filing fees, and such charges are le¬ 
gitimate service charges and not In¬ 
terest —James v Davis. Tex Civ.App., 
150 S W 2d 326, error dismissed, judg¬ 
ment correct—Miller v. Gibralter 
Sav. A Bldg. Ass'n, Tex Civ App. 132 
S W 2d 606, error dismissed, judg¬ 
ment correct. 

(2) Where attorney's participation 
in loan transaction constituted no 
more than rendering of legitimate le¬ 
gal service, his fee therefor was le¬ 
gally chargeable to borrowers as cost 
Incidental to closing of transaction, 
and did not render loan usurious.— 
Mindlin v. Davis, Fla., 74 So.3d 769. 
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of interest on the loan is exceeded. 87 Also, unrea¬ 
sonable charges for preparing and examining ab¬ 
stracts have been held to render the loan unreason¬ 
able where the unreasonable portion carries the 
interest over the maximum legal rate. 38 

c. Traveling Expenses 

The lender may lawfully require the borrower to pay 
eueh reasonable traveling expenses as are honestly in¬ 
curred by him In connection with the loan, unless such 
expenses constitute a part of the consideration. 

Under the general rule with respect to the reim¬ 
bursement of a lender for expense actually incurred 
as usury, the lender may lawfully require the bor¬ 
rower to pay such reasonable traveling expenses as 
are honestly incurred by him in connection with the 
loan; 39 but if the payment of such expenses is in 
fact part of the consideration for the loan or for¬ 
bearance, it constitutes usury where lawful interest 
is thereby exceeded. 40 

d. Other Particular Services and Expenses 

The general rule that a lender may properly charge 
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a borrower for services rendered or expenses Incurred 
has been applied to various charges for services or ex¬ 
penses. 

The general rule that a lender may properly 
charge a borrower for services rendered or ex¬ 
penses incurred, discussed supra subdivision a of 
this section, has been applied to various charges for 
services or expenses. 41 Accordingly, a lender may 
lawfully make a reasonable charge to a borrower 
for purchasing property for the borrower with the 
funds lent; 42 for procuring insurance on property 
pledged or mortgaged to secure the loan, 43 and, in 
respect of a building loan, insurance against me¬ 
chanics* liens 44 and completion insurance ; 45 for ex¬ 
pense incurred in prosecuting foreclosure proceed¬ 
ings ; 46 for trouble or expense m raising the money 
to be lent, or loss or delay suffered pending the 
loan, 47 provided the charge is not intended to be, 
or is not a cover for, additional interest; 48 for the 
expense of preparing or distributing an issue of 
bonds; 49 for making remittances, transferring 
stock, or the like; 50 for holding himself ready to 
lend additional sums up to a specified amount; 51 


37. Okl —Williams v. Garrett, 254 
P 2d 369, 208 Okl 53. 

66 C J p 231 note 68 
Bxpression la writing 

Under a statute providing that it 
shall be competent for the parties 
to contract for the payment of a rate 
of interest not exceeding twelve per 
cent pro\idmg the rate exceeding 
seven per cent is clearly expressed 
in wrltirifc. charges for notarial, es¬ 
crow. and recording fees and expens¬ 
es of examination and appraisement 
of property on which loan was made 
were properly deducted as interest 
exacted without written provision 
therefor in contract of loan—Lewis 
v. Pacific States Savings ft Loan Co, 
37 P.2d 439. 1 Cal 2d 691. 

38. Okl —-Williams v. Garrett, 254 
P 2d 369. 208 Okl 53. 

66 C.J. p 231 note 68 [a]. 

39. Ark —Matthews v. Georgia State 
Sav Ass'n. 200 SW 130. 132 Ark. 
219. 21 A L R 789. 

66 C.J. p 232 note 70. 

4a N T.—Williams v. Hance & Mott. 
7 Paige 581. 

41. Amortisation serviee charge 

Charge for so-called amortization 
service was properly considered as 
interest —Lewis v. Pacific States 
Savings ft Loan Co., 37 P 2d 439. 1 
* Cal.2d 691. 

Bonus exacted for acceleration of 
maturity did not constitute usury. 
DC.—Atlantic Life Ins. Co of Rich¬ 
mond, Va., v. Wolf. MunApp, 54 
A 2d 641. 

Okl—Grissom v. Dye, 369 P.2d 867. 


I Oil royalty interest 

Contract for conveyance of. and 
deed conveying, part of grantor's oil 
royalty interest in consideration of 
grantee obtaining release to grantor 
of portion of royalties assigned to 
mortgagees as additional security for 
indebtedness, payment of which gran¬ 
tee guaranteed, was not usurious — 
Hansen v. Duvall. 62 S.W 2d 732, 333 
Mo 69 

Refinancing charges 

Mortgagors may pay or obligate 
themselves to pay a reasonable sum 
for services and expenses m connec¬ 
tion with refinancing large mortgage 
without rendering the refinancing 
transaction usurious.—Dupree v. 
Franklin Title ft Trust Co. 114 S.W. 
2d 1116. 272 Ky. 566 

Surety premium charge 

A surety premium charge exacted 
under bank system of personal loans, 
a part of which under the plan went 
to surety company and part of which 
was retained in bank as security for 
particular loan and other loans, was 
in violation of statute prohibiting ad¬ 
ditional Interest, discount, or other 
charges.—Vee Bee Service Co v. 
Household Finance Corp., 51 N Y.S 2d 
590, applying New Jersey law, affirm¬ 
ed 55 N.Y.S 2d 570, 269 App.Div. 772 

Underwriting transactions 

Usury laws do not prevent genuine 
underwriting transactions in, or sales 
of, securities at less than par.—Lub¬ 
bock Hotel Co. v. Guaranty Bank ft 
Trust Co, C.C.ATex.. 77 F.2d 152. 

42. U.S—The Panama, D.C.N.Y., 18 

F.Cas.No 10,703, Olcott 343. 
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Pa.—Corpus Juris quoted in Stein V. 
General Discount Co. 22 PaJDist. ft 
Co 666 

43. Pa.—Corpus Juris quoted in 

Stein v General Discount Co., 22 
Pa Dist & Co. 666. 

66 C J p 232 note 74 

44. Del —Hance Hardware Co. v. 
Denbigh Hall. Inc., 152 A 130, 17 
Del Ch 234 

Pa—Corpus Juris quoted in Stein v. 
General Discount Co. 22 Pa.Dist. ft 
Co 666. 

45. Del —Hance Hardware Co. v. 
Denbigh Hall, Inc., 152 A 130, 17 
Del.Ch 234 

Pa—Corpus Juris quoted in Stein v. 
General Discount Co., 22 Pa Dist. ft 
Co 666. 

46. US —Fowler v. Equitable Trust 
Co. Ill. 12 S.Ct. 8. 141 U.S. 411, 35 
LEd. 794 

66 C.J. p 232 note 77. 

47. Mass—Snow ▼. Nye, 106 Mass. 
413. 

66 C J. p 232 note 78. 

Bail surety 

Mich—Tierney v. Collen, 261 N.W. 
298. 272 Mich. 200. 

48. Mo—Osborn v. Payne, 85 S.W. 
667. Ill Mo.App. 29. 

66 C.J. p 232 note 79. 

49. Ill.—Firebaugh v. Seegren, 265 
IlLApp. 881. 

66 G.J. p 232 note 80. 

5a N.T.—Suydaxn v. Bartle, 10 
Paige 94—Nourse v. Prime, 7 
Johns.Ch. 69, 11 Am.D. 403. 

51. Ind.—Pivot City Realty Co. ▼. 
State Savings A Trust Co., 162 N.E. 
27, 88 IniLApp. 222. 
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for lending his name, credit, or securities to the bor¬ 
rower; 62 for assuming or paying a debt of the 
borrower ; 63 for the expense of obtaining a guaranty 
of the payment of the borrower’s notes ; 64 or for a 
waiver of collection of payment in case of sickness 
or accident and a cancellation of the debt in case 
of death. 66 

Where a statute restricts the charges which a 
lender may make, the exaction of charges not 
permitted by the statute will render the contract 
usurious if such charges, in addition to the interest 
exacted, exceed the lawful rate of interest 56 

§ 49. Borrower Required to Take Insurance 

A lender may, without rendering the transaction 


usurious, require the borrower to carry Insuranoe for 
the protection of the lender. 

A lender may, without rendering the transaction 
usurious, require the borrower, as further security 
for the loan, to carry life insurance and to assign the 
policy to the lender, 67 or to carry insurance on the 
property mortgaged or pledged to secure the loan ; 68 
but no charge in addition to lawful interest may be 
exacted of the borrower under the designation of 
“insurance” when in fact no insurance for the ben¬ 
efit of the borrower is procured. 59 Accordingly, a 
lender may contract with a borrower to obtain in¬ 
surance to protect the lender from loss to the ex¬ 
tent of the loan, and may charge the cost of procur¬ 
ing such insurance to the borrower, 60 at least where 
the premiums do not exceed the usual rate, 61 al¬ 


so. US—Equitable Trust Co v A 
C. White Lumber Co., D.C.Idaho, 
41 F 2d 60. 

NY.—Gilbert v Warren. 67 NTS 
978, 66 AppDiv. 289, affirmed 64 
N.E. 1121, 171 N.Y. 665. 

53. Ga.—Rosier v. Evans, 89 S.E. 
481. 113 Ga. 1162. 

54^ Minn—Hatcher v. Union Trust 
Co. of Maryland, 219 N.W. 76, 174 
Minn. 241. 

55. Tex.—Denton ▼. Ware, Civ.App., 
228 S.W.2d 867. 

55. N Y.—Equity Service Corp v. 
Agull, 293 N.Y.S. 872, 250 App.Div. 
96. 

67. Cal—Ex parte Fuller. 102 P.2d 
321, 16 Cal.2d 425. 

Ga.—Tribble v. State, 80 S.E.2d 711, 
89 GaJLpp. 593. 

Endowment policy 

Policy described as a ten-year en¬ 
dowment policy, maturing at the ex¬ 
piration of ten years from its date, 
if insured is living at that time, and 
providing that if insured should die 
during the ten-year period and the 
policy is in force at the date of his 
death, the face amount would be paid 
by the Insurer to the beneficiary nam¬ 
ed in the policy, was an insurance 
policy within statute with respect to 
loans by insurance companies—Cow¬ 
an v. Security Life & Trust Co, 188 
S.E. 812, 211 N.C. 18, 110 A.L.R. 338. 
58. Ark—Hartzo v. Wilson, 171 8. 

W.2d 956. 205 Ark 966. 

66 G.J. p 232 note 88. 

Presumption that trustee would act 
reasonably 

Loan transaction was not rendered 
usurious by provision in trust deed 
securing loan that borrower would 
keep property insured in an amount, 
and by an Insurer approved by the 
trustee in the deed on ground that 
acceleration might be unavoidably 
Incurred If the borrower could not 
obtain the approval of the trustee, 
since it must be presumed that trus¬ 
tee would not act unreasonably, and. 


even if he did, a court of equity 
would exercise control.—Armstrong 
v Alliance Trust Co , C C.A.Miss., 88 
F 2d 449. 

59. D C —Columbia Auto Loan v. 
District of Columbia, 193 F 2d 34, 
90 USAppDC 419. certiorari de¬ 
nied 72 SCt. 653. 342 US. 942, 96 
LEd 700 

Tex.—Higgins v Mossier Acceptance 
Co, CivApp, 140 S.W.2d 632, error 
dismissed 

Lender not licen s ed to sell insuranoe 

Waiver contracts wherein lender of 
money agreed to forego the collec¬ 
tion of loans in event of death, ill¬ 
ness, accident, unemployment, and 
other contemplated happenings to 
borrowers, were in fact contracts of 
insurance, and regardless of any ben¬ 
efits that borrowers, who were re¬ 
quired to take the waiver contracts 
to secure the loans, might have re¬ 
ceived therefrom, when lender was 
not licensed to sell insurance, the 
contracts and charges therefor were 
invalid and uncollectible, and consti¬ 
tuted usurious exactions when actu¬ 
ally collected and retained by lender. 
—Ware v. Paxton, Tex CivApp., 266 
S.W.2d 218. 

Policy improperly counter signsd 
Where conditional buyer of auto¬ 
mobile had benefit of insurance pro¬ 
tection, he could not be heard to say, 
in action to have conditional sale 
agreement and note covering deferred 
purchase price declared void, that 
premium was really an Interest 
charge and that therefore usurious 
interest was charged, because policy 
was improperly countersigned.— 
Brooks v Auto Wholesalers, Inc, D. 
C.Mun.App., 101 A 2d 265. 

00. Ga.—Exchange Bank v. Loh, 81 
S.E. 459, 104 Ga. 446, 44 L.R.A. 
372—Peebles v. State, 75 S.E.2d 35, 
87 Ga.App. 649. 

Abasaoe of good faith 
Where purported Insurance policy 
procured by lender on life of borrow¬ 
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er fails to constitute contract of in¬ 
surance, or charges for procuring 
policy are not actually such in good 
faith, but are actually reserved as 
interest for the use of money lent, 
the amount so obtained from the bor¬ 
rower will be considered interest for 
purpose of determining whether 
charges of lender are usurious—Pee¬ 
bles v. State, supra. 

Credit Insuranoe 

(1) In the absence of statutory 
prohibition, a charge for credit insur¬ 
ance which is not excessive and made 
without compulsion in selection of 
insurance company by which lender 
would receive additional commissions 
or compensation. Is not a usurious 
exaction of interest, but a charge for 
such insurance for the purpose of 
obtaining compensation for the use of 
the money in excess of the lawful 
rate is usurious.—Ware v. Paxton, 
Tex Civ.App, 266 S.W.2d 218. 

(2) Where borrower of amount In 
excess of one thousand dollars was 
required in addition to interest to 
procure credit insurance which in 
event of borrower's death during 
term of loan would result in payment 
by insurance company of balance due 
on loan and payment to Insured’s es¬ 
tate of difference between full 
amount of loan and balance due, and 
charges for such insurance were not 
excessive, charges, in absence of pro¬ 
hibitory statute were not payments 
of interest which could be considered 
as exaction of usurious rate of inter¬ 
est—Rodriguez v. R P. Youngberg 
Finance, Tex Civ.App., 241 B.W.2d 
815. 

(3) Where lender required two pol¬ 
icies for credit insurance, the pre¬ 
mium charges paid for hospitaliza¬ 
tion was an unlawful charge.—Ware 
v. Wright, Tex.CivApp., 266 S.W.2d 
188—Hatridge v. Home Life A Acc. 
Ins. Co., Tex.Clv.App., 246 S.W.2d 
666 . 

61. Ga.—Sledd v. Pilot Life Ins. Co., 

188 S.E. 199. 52 Ga.App. 826. 
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though under some statutes the exaction of an in¬ 
surance premium as a part of the consideration for 
lending money constitutes a violation of the usury 
statute if the lawful rate is thereby exceeded. 62 

According to some authorities, where an insur¬ 
ance company, lending money to another, requires 
the borrower to take insurance from the lending 
company, and, it may be, to assign the policy to 
such company by way of further security for the 
loan, no usury can be predicated of the transac¬ 
tion if the insurance is issued m good faith, and 
at the customary rates, although the loan is made 
at the highest lawful interest. 63 On the other hand, 
whether or not the lender permitted the borrower 
to procure insurance from a company of his own 
choice has been considered in determining whether 
or not a requirement of insurance renders the trans¬ 
action usurious 64 Accordingly, it has been held 
that the profit made by the lending insurance com¬ 
pany on insurance so required by it, as a condition 
of the loan, to be taken of it by the borrower is 
to be considered as so much excessive interest ex¬ 
acted, and that the transaction is accordingly usuri¬ 
ous, under the general rule that any added benefit 
to a creditor from any collateral agreement or trans¬ 
action entered into as a condition of a loan or for¬ 
bearance constitutes usury if lawful interest is there¬ 
by exceeded. 65 


USURY §§ 49-50 

Transaction so oppressive as to show usurious in¬ 
tent. Where a transaction in which a borrower is 
required to take insurance of the lender is so op¬ 
pressive, under all the circumstances, as to show 
an intent to evade the usury laws, 66 as where it is 
stipulated that the loan shall become due and paya¬ 
ble on failure to pay any of the insurance premiums 
when due, 67 the form of the transaction will not 
prevent it from being usurious. 

§ 50. Borrower Required to Pay Taxes As¬ 
sessed against Lender 

While there is some authority to the contrary. It 
would seem to be the better rule that, unless otherwise 
provided by statute, a requirement by a lender that the 
borrower pay the taxes which may be assessed against 
the lender because of the loan or the securities taken 
therefor constitutes a usurious transaction, except where 
the amount of such taxes, added to the interest. If any, 
taken or reserved by the lender, does not exceed lawful 
interest on the principal sum of the loan. 

While there is some authority to the contrary, 68 
it would seem to be the better rule that, unless 
otherwise provided by statute, 69 a requirement by 
a lender that the borrower pay the taxes which 
may be assessed against the lender because of the 
loan or the securities taken therefor constitutes a 
usurious exaction, 70 except where the amount of 
such taxes, added to the interest, if any, taken 
or reserved by the lender, does not exceed lawful 
interest on the principal sum of the loan. 71 An 


Bate of —minimal and animal pre¬ 
miums 

An insurer may make a greater 
difference than permissible rate of in¬ 
terest between semiannual and an¬ 
nual premiums, and such charges do 
not constitute usury—Robb v Met¬ 
ropolitan Life Ins Co, 174 S W.2d 
832. 351 Mo 1037. 

62. US—In re Graham, D.C.Ky., 
22 F.Supp 233 

Lou by insurance agent 

A loan of money at legal rate of in¬ 
terest by life insurance company’s 
agent on condition that borrower pro¬ 
cure life insurance policy, initial pre¬ 
mium for which was deducted from 
proceeds of loan, was void as usuri¬ 
ous to extent of such premium.—In 
re Graham, supra. 

63. Ga.—Tribble v State. 80 S.E 2d 
711, 89 Ga.App 593. 

W.Va.—Heaberlin v. Jefferson Stand¬ 
ard Life Ins. Co. 171 S E 419, 114 
W.Va. 198. 

86 C J. p 232 note 87. 

*64. Del—State v. Bankers Finance 
Corporation, 26 A.2d 220. 2 Terry 
566. 

Tex.—Ware v. Wright, Civ.App., 266 
S.W.2d 188. 

86b U.8.—National I* Ins. Co. v. 


Harvey. C C Ohio. 7 F. 805, 2 Mc¬ 
Crary 576 

66 C J p 233 note 89. 

66. Ga —Peebles v. State, 75 S E 2d 
35. 87 Ga.App 649. 

66 C.J. p 233 note 91. 

Insurance in addition to chattel mort¬ 
gage 

Ark —Strickler v. State Auto Fi¬ 
nance Co, 249 S W.2d 307, 220 Ark. 
565. 

67. Ohio —Union Central Life Ins 
Co. v. Morrow, 7 Ohio S. & CP. 
118. 

68. U S.—Armstrong ▼. Alliance 

Trust Co, C C.A.Miss., 88 F.2d 449. 

66 C J. p 233 note 93. 

Option to aooe lsrate 
Option given to lender to close out 
loan by acceleration, in case borrow¬ 
er could not legally pay taxes levied 
on interest of lender and trustee on 
trust deed, did not render transac¬ 
tion usurious, since all that would be 
collectible as the debt secured would 
be the principal and earned interest. 
—Armstrong ▼. Alliance Trust Co., 
supra. 

69. Iowa.—Federal Trust Co. ▼. Nel¬ 
son. 266 N.W. 509, 221 Iowa 759 
applying Nebraska law. 

Neb.—Pierson v. Faulkner, 279 N.W. 
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813, 134 Neb. 865—Western Securi¬ 
ties Co. v. Naughton, 248 N.W. 56, 
124 Neb 702. 

66 C J. p 233 note 94. 

7a US—Panos v. Smith. C.CLA. 
Mich., 116 F 2d 445—Schumacher v. 
Lawrence, 108 F.2d 576. 

Ga.—Newcomb v. Niskey’s Lake. 10 
S E 2d 51, 190 Ga. 565, answers to 
certified question conformed to 12 

5 E 2d 160, 63 Ga.App. 811. 

Iowa —Penn Mut. Life Ins. Co. v. 

Orr, 252 NW. 745, 217 Iowa 1022. 
Mich—Leith v. Citizens Commercial 

6 Savings Bank, 8 N.W.2d 156, 304 
Mich 508—Matthews v. Tripp, 281 
NW 412, 285 Mich. 705—McKenna 
v. Wilson, 273 N.W. 457. 280 Mich. 
227—Union Guardian Trust Co. v. 
Crawford, 258 N.W. 248, 270 Mich. 
207. 

Tex—Travelers Ins. Co. ▼. Rowley, 
128 S.W.2d 20, 183 Tex. 872. 

66 C.J. p 233 note 95. 

71. U.S.—Texas Land 4k Mortgage 
Co. v. Mullican, CLCJLTex., 132 F. 
2d 241, certiorari denied 63 S.Ct. 
1158. 319 U.S. 748. 87 LJSd. 1703. 
Tex.—Kansas City Life Ins. Co. v. 
Duvall. 104 S.W.2d 11. 129 Tex. 287 
—Robertson v. Connecticut Gener¬ 
al Life Ins. Co., CivJkpp., 140 8. 
W.2d 036—Rutland Sav Bank v. 
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agreement, however, that the borrower shall pay 
the taxes assessed on property mortgaged to se¬ 
cure the debt does not render the transaction usu¬ 
rious, where the rule prevails that a mortgagor, 
rather than the mortgagee, is the holder of the 
legal title to the mortgaged property; 72 and, on 
the same principle, such an agreement does not con¬ 
stitute usury where the lender takes an absolute 
deed subject to a condition of reconveyance, instead 
of a mortgage, as security for the loan. 73 A tax 
for recording a mortgage, given to secure a loan, 
may be charged to the borrower where the statute 
imposing the tax does not require it to be paid by 
the mortgagee. 74 

§ 51. Agreement by Borrower to Assume, 
Secure, or Pay Some Other Debt 

Where a borrower. In order to induce the making of 
ft loan to him, agrees to assume, secure, or pay a pre¬ 
existing indebtedness of his own to the lender, there is 
no usury. In the absence of bad faith, since the borrower 
suffers no detriment in doing what he should do. 

Where a borrower, in order to induce the making 
of a loan to him, agrees to assume, secure, or pay 
a preexisting indebtedness of his own to the lender, 
there is no usury, in the absence of bad faith, since 
the borrower suffers no detriment in doing what 
he should do, 76 unless usurious interest is exacted 
on such preexisting indebtedness. 76 Where, how¬ 
ever, a debt assumed, secured, or paid by a bor¬ 
rower as a condition of obtaining a loan is that 
of a third person, which the borrower is other¬ 


wise under no obligation to pay, 77 and particularly 
where it is worthless because of the debtor’s in¬ 
solvency, 78 the transaction is ordinarily usurious- 
where the highest lawful interest is taken or re¬ 
served on the loan, since the lender secures as con¬ 
sideration for the loan something of value in ad¬ 
dition to the interest; but this rule is subject to the 
qualification that if the debt assumed by the bor¬ 
rower, or the payment and discharge of the debt 
is of value to him, so that he suffers no real detri¬ 
ment by such assumption or payment, the mere fact 
that the lender secures a collateral benefit m con¬ 
nection with his loan will not, in the absence of a 
corrupt intent, affect the transaction with usury. 79 " 
The payment of legal interest, or other legal charg¬ 
es owing by another in consideration of an agree¬ 
ment to forbear to take foreclosure proceedings 
does not constitute usury. 80 

§ 52. Agreement for Liquidated Damages 
for Nonpayment at Maturity 

It Is generally held that an agreement by a borrower 
for the payment of a sum, in excess of lawful interest, 
as liquidated damages if the principal of the loan Is 
not paid at maturity is not usurious, in view of the gen¬ 
eral principle that excessive interest payable on a con¬ 
tingency under the debtor's control Is not usury. 

By analogy to the rule with respect to contracts 
for the payment of interest in excess of the law¬ 
ful rate after the maturity of a debt, discussed su¬ 
pra § 31, it is generally held that an agreement 
by a borrower for the payment of a sum, m ex- 


Isbell, Civ.App., 129 S.W 2d 505, 
affirmed 154 SW.2d 442, 137 Tex. 
432—Anderson v. Hlrsch, Civ.App, 
112 S W 2d 535, error refused— 
Emerson v. Franklin Life Ins. Co., 
Civ.App., 107 SW.2d 1029. error 
dismissed—Scofield v. Travelers 
Ins. Co, Civ.App., 106 S.W.2d 401, 
error dismissed—Barton v. Kansas 
City Life Ins. Co., Civ.App., 98 S. 
W.2d 836—AEtna Life Ins. Co. v. 
Foster, 66 S.W.2d 428, error dis¬ 
missed. 

66 C.J. p 233 note 96. 
intention, of parties 

(1) Where mortgage note does not 
provide for maximum interest, and 
borrower is required to pay taxes 
assessable to lender, instrument may 
be usurious, and in determining 
question, intention of parties may be 
considered.—Penn Mut. Life Ins. Co. 
v. Orr, 252 N.W. 745, 217 Iowa 1022. 

(2) Paragraph in clause in trust 
deed binding grantors to pay taxes 
that such clause should not be con¬ 
strued to require grantors to pay in¬ 
terest at greater rate than 10 per 
cent per annum did not limit maxi¬ 
mum rate of interest to 10 per cent 
so as to make loan contract not 


usurious.—Reynolds Mortg. Co. v 
Thomas, Tex Civ.App., 61 S.W 2d 
1011, reversed 81 SW.2d 52, 124 Tex. 
570. 

72. U S.—-Union Mortg, etc., Co. v. 
Hagood, C.C.S C, 97 F. 860. 

Mortgagor as holder of legal title see 
Mortgages 88 1 b, 195. 

73. Ill.—Kidder v Venders loot, 28 
N.E 460. 114 Ill 133 

Mich —Detroit v. Board of Assessors, 
51 N.W. 787, 91 Mich. 78. 16 L.R.A. 
59. 

Absolute deed as mortgage see Mort¬ 
gages |8 18—70. 

74. N.Y —Seamen's Bank for Sav¬ 
ings in the City of New York v. 
McCullough, 151 NTS. 600, 166 
App Div 271, affirmed 117 N E. 
1083, 221 N.Y. 692—Moore v. Lind¬ 
say, 114 N.Y.S. 684, 61 Misc. 176. 

75b Ga.—Simpson v. Charters, 5 S.E. 
2d 27, 188 Ga. 842. 

Mich.—Tierney v. Collen, 261 N.W. 
298, 272 Mich. 200. 

Neb.—Loucks ▼. Smith, 48 N.W.2d 
722, 154 Neb. 597. 

Okl.—Boland v. Boland, 43 P.2d 79. 

171 Okl. 437. 

66 C.J. p 233 note 2. 
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f Bankrupt debtor 

Tex —Armstrong ▼. American Bank 
& Trust Co. Civ App, 63 8W2d 
906—Armstrong v. Continental 
Nat Bank, Civ App., 44 S.W 2d 
1111—Armstrong v City Nat. 
Bank. Civ.App. 16 S W 2d 954, cer¬ 
tiorari denied 50 S Ct. 333, 281 U.S. 
737, 74 L Ed. 1152 
66 C J. p 233 note 2 [b]. 

78L Ga—Lott v. Peterson, 98 S.E 
361, 23 Ga.App. 458. 

77. Ga—Simpson v. Charters, 5 S.E. 
2d 27. 188 Ga 842. 

N.Y.—Vee Bee Service Co. v. House¬ 
hold Finance Corp., 51 N.Y S 2d 500, 
affirmed 55 N.Y.S 2d 570. 269 App. 
Div. 772. 

66 C.J. p 234 note 4, 

78. W.Va.—Janes v. Felton, 129 S. 
E. 482. 99 W Va 407. 

66 C.J. p 234 note 5. 

79. Cal.—Altken v. Southwest Fi¬ 
nance Corporation of California, 20 
P 2d 1000, 131 CaLApp. 95. 

66 C J. p 234 note 7. 

80. Tex.—Hamilton v. Oppenheimer, 
Civ.App., 68 S.W.24 1099. 
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cess of lawful interest, as liquidated damages if 
the principal of the loan is not paid at maturity is 
not usurious, 81 although such an agreement may 
be unenforceable as being a provision for a pen¬ 
alty, as discussed in Damages § 101, and it is unen¬ 
forceable if the loan is otherwise tainted with 
usury; 82 but there is also some authority to the 
contrary, 88 and usury has been held to exist where 
the lender is given an option to purchase specified 
property at less than its real value in case of non¬ 
payment of the loan. 84 

§ 53. Borrower's Promise to Pay Cost of 
Collection and Attorney’s Fee 

It Is generally held that a stipulation in a loan con¬ 
tract that the borrower, if the debt is not paid at ma¬ 
turity, shall bear the cost of collecting it by legal process. 
Including a reasonable attorney's fee for the lender's 
attorney, does not render the contract usurious. 

Although there is some authority for the view 
that a stipulation in a loan contract that the bor¬ 
rower, if the debt is not paid at maturity, shall 
bear the cost of collecting it by legal process, in¬ 
cluding a reasonable attorney’s fee for the lender's 
attorney, renders the contract usurious, where the 
lawful rate of interest is thereby exceeded, 86 it is 
the more general rule that, m the absence of a 
corrupt intent, such a provision, although it may 
be invalid or unenforceable on grounds of public 
policy, as discussed in Bills and Notes § 108 and 
Mortgages § 113, does not affect the contract with 
usury, 86 even though the attorney’s fee is made 
payable on service of summons or on notice of 


USURY §§ 52-54 

sale of property mortgaged or pledged as secu¬ 
rity. 87 Where, however, the purpose of such a 
stipulation is the obtaining of interest in excess 
of that permitted by law, it is usurious; 88 and an 
agreement to pay an attorney's fee, in addition to 
interest at the highest lawful rate, in consideration 
of the creditor's forbearance to enforce payment, 
is tainted with usury. 88 

§ 54. Miscellaneous 

Various contracts under which a lender receives 
benefits In excess of lawful interest have been held 
usurious. 

Where, under a loan contract, the lender obtains 
the use of, or profits from, property mortgaged 
or pledged to secure the loan, such benefit renders 
the loan usurious if its value or amount exceeds 
or is in addition to lawful interest on the sum lent, 9( > 
unless under the circumstances of the case the 
use of such property subjects the lender to risk 
of loss, 91 or unless the value of such use or the 
existence of any profits is doubtful or uncertain; 92 
but the loan is not usurious where such profits or 
the value of such use, when added to the interest, 
if any, taken or reserved by the lender, do not ex¬ 
ceed lawful interest on the pnncipal sum. 98 

Collateral contract induced by loan or forbear¬ 
ance . It has been held that a contract of loan or 
forbearance, stipulating for interest at the highest 
lawful rate, is rendered usurious where the credi¬ 
tor, as a condition of making it, requires the debtor 
to enter into another contract with him, even though 


81. U S —In re Tastyeast. Inc., C.C. 
ANJ, 126 F 2d 879. certiorari de¬ 
nied Modern Factors Co v Ta- 
stye&at. Inc . 62 S Ct 1291. 316 U S. 
696. 86 L Ed. 1766 

Idaho—Eagle Rock Corp. v. Idamont 
Hotel Co.. 85 P 2d 242, 69 Idaho 
413 

Wis—Randall ▼. Home Loan A In¬ 
vestment Co. 12 N.W.2d 915, 244 
Wis. 623. 

66 C J. p 234 note 9. 

82. III.—Armour v. Moore, 5 IlLApp 
433. 

83. Ky—New York Life Ins. Co. ▼. 
Evans. 124 SW. 376, 136 Ky. 391. 

66 C J p 234 note 13 

86 . Va.—Carter v. Hook, 83 S.E. 386, 
116 Va. 812. 

85. Ohio.—Rebholx v. Family Loan 
Co., 4 Ohio Supp. 361. 

66 C.J. p 236 note 16. 

88 . Aria.—Owens v. Conelly, 372 P. 
2d 845. 

Conn.—Community Credit Union ▼. 

Connors. 105 A.2d 772. 

Ga.—Kirkpatrick v. Faw, 190 8.E. 
566, 184 Ga. 170. 


Or—Union Central Life Ins. Co. v. 
La Follette, 44 P.2d 165, 150 Or. 
455. 

Tex —General American Life Ins Co. 
v. H&mor, Civ.App.. 96 S.W.2d 975. 
error refused. 

Utah.—Mathis v. Holland Furnace 
Co., 166 P 2d 518, 109 Utah 449. 
Va.—Parksley Nat. Bank v. Acco¬ 
mack Banking Co., 186 S.E 38, 166 
Va. 459—Sutherland v. Receiver for 
Dickenson County Bank, 178 S.E 
12. 163 Va. 949. 

66 C.J. p 235 note 18. 

Agreement to compensate 

Compensation for mortgagee's at¬ 
torneys who brought suit to fore¬ 
close mortgage was not a proper 
charge against mortgagors but agree 
ment for such compensation did not 
render original contract usurious.— 
Brown ▼. Merchants & Planters Bank 
& Trust Co.. 152 S.W.2d 548, 202 Ark. 
684. 

Indemnity 

An attorney's fee in a fair and rea¬ 
sonable amount is generally regarded 
In nature of an indemnity to the cred¬ 


itor for expenses incurred in prose¬ 
cuting action for collection of claim 
on default of debtor—Rockland-At- 
las Nat. Bank of Boston v. Murphy, 
110 N.E2d 638, 329 Mass. 755. 

87. U S —American Freehold Land- 
Mortg. Co v. Whaley, C.C S.C., 63 
F 743, affirmed 74 F. 74, 20 C.CA. 
306 

88. Tenn—Tyler v. Walker, 47 S.W. 
424, 101 Tenn 326 

66 C J p 235 note 20 

89. Ky—Schultz v Provident Loan 
Ass’n, 157 S W 2d 736, 289 Ky. 25. 

66 C.J. p 235 note 21. 

9a Cal—Jameson v Warren, 267 P. 

372, 91 Cal.App. 590. 

66 C J. p 236 note 26. 

9L Ala.—Rapier v. Gulf City Paper 
Co., 77 Ala. 126. 

92. Cal—Calimpco, Inc. v. Warden. 
219 P.2d 915, reheard 224 P.2d 421, 
100 Cal App.2d 429. 

66 C.J. p 236 note 28. 

93. N.Y.—Fox ▼. Lipe, 24 Wend. 164. 
66 C.J. p 236 note 29. 
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such collateral contract is on fair terms and, apart 
from, and unconnected with, the loan or forbearance, 
would be fair and lawful. 94 According to other 
authorities, however, there is no usury in such a 
transaction, in the absence of bad faith, even though 
the debtor would not have entered into the collat¬ 
eral contract but for the loan or forbearance, or 
for the purpose of inducing it, provided there is an 
independent consideration to support the collateral 
contract, any incidental benefit to the creditor being 
deemed immaterial; 96 but where a usurious in¬ 
tent appears, 96 as where the creditor requires the 
debtor to purchase property from him at an ex¬ 
orbitant price, 97 or to sell property to him at an 
inadequate price, 98 the transaction is tainted with 
usury, and it has been held that where usurious 


interest is exacted on a loan, a note given at the 
same time for the price of property, the purchase 
of which by the borrower is exacted by the lender 
as a condition of making the loan, is also affected 
with the usury, even though such property is worth 
the amount agreed to be paid for it. 99 

Borrower’s promise to keep notes of lending bank’s 
notes in circulation . It would seem that where a 
bank of issue, as a condition of making a loan, exacts 
of the borrower, in addition to interest at the high¬ 
est lawful rate, that he shall receive the proceeds 
of the loan in the form of the bank’s notes, and 
shall keep them out during the term of the loan, 
it exacts a usurious benefit, and it has been so held 
but there is also authority to the contrary. 2 


C. EFFECT OF USURY AND PERSONS AFFECTED 


§ 55. In General 

The effect of usury on the contract or debt, 
and persons affected by usury, are considered in¬ 
fra §§ 56-64. 

Examine Pocket Parts for later cases. 

§ 56. Effect on Contract or Debt 

a. In general 

b. Corporate loans at rates prohibited 

by charter or corporation statutes 

c. Cnminal offense 


a. In General 

The effect of usury on the contract or debt Is gov* 
emed by statutes which generally render void only the 
interest charged, either in its entirety or to the extent 
that it exceeds the lawful interest. 

Usury being a purely statutory matter, the ef¬ 
fect thereof on the contract or debt depends on 
the terms of the statute in force at the particular 
time. 3 Under some of these statutes the effect of 
the exaction of usury is to render the contract in¬ 
volved wholly void, 4 barring recovery by the cred¬ 
itor of both principal and interest, as discussed m- 


94 La.—Clague v Their Creditors, 
2 La 114, 20 Am D 300. 

66 C.J. p 236 note 31. 

96. U.S.—In re United Funds Man¬ 
agement Corp., D C.Mo., 51 F.Supp. 
442. 

Ark.—Commercial Credit Plan v. 
Chandler, 239 S.W.2d 1009, 218 Ark. 
966. 

Cal.—Klett t. Security Acceptance 
Co., 242 P.2d 873, 38 Cal.2d 770— 
Calimpco, Inc v. Warden, 219 P.2d 
915, reheard 224 P.2d 421. 100 Cal. 
App.2d 429. 

Ky.—Corpus Juris quoted la Harding 
v. Kentucky Title Trust Co., 108 
SW.2d 539, 549. 269 Ky 622, 68 S. 
Ct. 522, 303 U.S. 635. 82 L.£kL 1095. 
Tex.—Ware v. Paxton, Civ-App^ 266 
S.W.2d 218. 

66 C.J. p 236 note 22. 

Trading coupon 

(1) Loan transaction by which 
borrower, as condition of obtaining 
loan, was required to buy a coupon, 
which entitled borrower to a cash 
credit in purchase of merchandise 
from company of which lender was 
representative, borrower giving his 
note for the amount of the note and 
the price of coupon with interest 
thereon at the highest legal rate, was 


usurious, where it was unreasonable 
to expect that most borrowers would 
make full use of such coupons — 
Glover v. Buchman. Tex.Civ.App, 104 
S W.2d 66. error dismissed. 

(2) However, a loan is not to be 
held usurious because the borrower, 
as a condition of obtaining it, was 
required to buy from the lender a 
coupon which could be applied at its 
face value on the purchase price of 
any article of merchandise from a 
mercantile company for which the 
lender was an agent, although the 
borrower did not intend to buy any 
such article or to use the coupon, but 
purchased it merely in order to ob¬ 
tain the loan, where it does not ap¬ 
pear that the lender, at the time, 
knew that the borrower did not in¬ 
tend to use the coupon—Hogan v. 
Thompson, 54 S.W.2d 303, 186 Ark. 
497. 

(3) The transaction was not usuri¬ 
ous where the borrower subsequently 
used the coupon to purchase mer¬ 
chandise.—Hornsby ▼. Rush, 155 So. 
637, 26 Ala.App. 170, certiorari de¬ 
nied 155 So. 638. 229 Ala. 68. 

96. CaL—Murphy v. Ablow, 268 P.2d 

80, 122 CaLApp.2d 858. 

66 OJ. p 236 note 23. 
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97. U.S.—Oil City Motor Co. v. C. I. 
T Corporation. CCA Okl., 76 F 2d 
689, 104 A L R 240 
66 C J. p 236 note 34. 

96. U.S.—Oil City Motor Co. v. C. I. 

T. Corporation, supra. 

Tex.—C. C. Slaughter Co. v. Slier, 
Civ.App . 196 S W 704. 

99. Or.—Fidelity Security Corpora¬ 
tion v. Brugman, 1 P.2d 131. 137 
Or. 38. 75 A L R 1333 

L N.Y.—Pratt v. Adams, 7 Paige 
615. 

2. Mass.—Northampton Bank v. Al¬ 
len, 10 Mass. 284. 

8. Mont.—U. 8. Building & Loan 
Ass'n v. Gardiner, 289 P. 555, 87 
Mont. 586. 

Okl.—Stockyards State Bank v. 

Johnston. 152 P. 585, 52 Okl. 82. 

4. Ark—Smith v. Mason, 268 S.W. 
2d 389—Hill v. Jacobs, 60 S.W.2d 
564. 187 Ark. 1162. 

Minn.—Seebold ▼. Eustermann, 13 N. 
W.2d 739, 216 Minn. 566, 152 A L.R. 
585—Midland Loan Finance Co. v. 
Lorentz, 296 N.W. 911, 209 Minn. 
278. 

ti C.J. p 287 not. 4t> 
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fra § 157. Under others it is not void, but voidable 
at the instance of the debtor. 6 Under some stat¬ 
utes, however, the effect of the exaction of usury 
is not to render the whole contract void, 6 but only 
as to the interest involved, either in its entirety 7 
or as to such part as exceeds lawful interest. 8 

While statutes may prohibit the making of con¬ 
tracts of loan or forbearance at a higher rate than 
specified as legal, when such a statute does not in 
express words denounce the contract as void but 
in lieu thereof provides certain penalties and for¬ 
feitures for its violation the courts have often held 
that the exaction of usury does not render such 
contracts wholly void; 9 and a statute permitting 
recovery of the excess interest paid has been con¬ 
strued to render the contract void only to the ex¬ 
tent of the excess interest over and above the legal 
rate. 10 Likewise, statutes merely fixing the maxi¬ 
mum rate of interest that may be charged, without 
fixing any penalty, have been construed to render 
a contract void only as to the excess over the legal 
rate. 11 

Where the agreement to pay a usurious interest 
is considered void, the contract is said to be left 
m the same position as if no agreement to pay 
interest had been made, 12 in which case the lender 
is entitled to such interest as the statute permits 
m the absence of agreement. 13 If usury is estab¬ 
lished, then, regardless of the form it takes, or 
how circuitous a method has been adopted to con- 


USURY § 56 

ceal its existence, the law visits on the lender the 
penalty for its exaction. 14 

Prohibition against compounding interest . Some 
courts decline to enforce the payment of interest 
on interest, but the legal rate of interest is en¬ 
forceable on the obligation. 15 Where the statute 
prohibits the compounding of interest more often 
than once a year, and declares any agreement for 
such compounding to be void, the lender will not 
be entitled to annual compound interest in lieu of 
that agreed on. 16 

While constitutional provision against usury 
makes a usurious contract illegal, it does not ren¬ 
der a usurious loan void, but merely causes it to 
become subject to the penalties imposed by a stat¬ 
ute subsequently passed in pursuance of the con¬ 
stitutional provision. 17 

b. Corporate Loans at Bates Prohibited by 
Charter or Corporation Statutes 

At a general rule where a corporate charter pro¬ 
hibits the taking of excessive interest, the making of a 
prohibited contract is subject only to such penalties as 
the general usury law imposes on all persons artificial 
as well as natural. 

While there is authority holding that a corpo¬ 
rate contract of loan with interest to be paid at a 
rate prohibited by the charter of the corporation 
is ultra vires, contrary to public policy, and so taint¬ 
ed with illegality as to be totally void, even though 
the general statute imposes no such penalty, 18 by 
the weight of authority such prohibitions against 


fi. Miss —Hardin v Grenada Bank. 

180 So 805. 182 Miss 689 
N Y —Lipedes v Liverpool & London 
& Globe Ins Co. 171 NYS 484, 
486. 184 App I)iv 332 
Pa —In re Gerber's Estate, 9 A 2d 
438. 337 Pa 108 
66 C.J p 237 note 48 [d] 

0. Ill —Smith v Karacek. 40 N E 2d 
694, 313 Ill.App. 654. 

Tex.—Texas Co v. Tucker. Civ App., 
129 S W 2d 762, error refused. 

66 C.J. p 237 note 51 

7. Ill.—Turk v. Bender, 273 Ill App. 
84 

Mich —McKenna v. Wilson. 273 N.W. 
457, 280 Mich. 227. 

NC—Wilkins v Commercial Finance 
Co., 75 S E 2d 118, 237 N C 396. re¬ 
hearing denied 76 S E 2d 164. 238 N. 
C. 745—Pinnlx v. Maryland Cas. 
Co.. 200 SE 874, 214 N.C. 760, 121 
a A L.R. 871. 

Ohio.—Porter v. Interstate Securi¬ 
ties Co.. Com PL, 79 N E 2d 155 
R.I.—St. Germain v. Lapp. 48 A 2d 
181, 72 R.L 42. 166 A.L.R. 450. 
Tex.—Finn v. Alexander. 163 S.W.2d 
714, 139 Tex. 641—-Hat ridge v. 

Home Life & Acc. Ins. Co. v Civ. 


App. 246 S W.2d 666—Texas Co v 
Tucker, Civ App . 129 S W 2d 762. 
error refused—Christian v Man¬ 
ning. Civ App . 59 S W 2d 234. mod¬ 
ified on other grounds Manning v 
Christian. 81 S.W 2d 54, 124 Tex. 
517 

66 C J p 237 note 62 

8. Mass —Rockland-Atlas Nat Bank 
of Boston v Murphy, 110 N E 2d 
638. 329 Mass 755 

Mich—Wright v First Nat Bank of 
Monroe, 297 N.W. 505, 297 Mich 
315 

Mo —Gehlert v. Smiley, 114 S.W 2d 
1029 

N.J.—Rosenstein ▼. Rosenstein, 185 
A. 368, 116 N J Law 517. 

NC—Jonas v Home Mortg. Co., 170 
SE 127, 205 NC 89. 

66 C J p 238 note 53. 

Exception to rule in cases involving 
mortgages and pledges of personal¬ 
ty see infra 5 63. 

9. US—Commercial Credit Co. v. 
Semon, D C Cal. S3 F.2d 356. 

66 C.J. P 238 note 56. 

10l Iowa —Shuck v. Wight, 1 Greene 
128—Haggard v. Atlee, 1 Greene 
44. 


11. Ohio —Bank of Chillicothe ▼. 
Swayne. 8 Ohio 257 

12. La.—Green v Johnson, 129 So. 
384, 14 La.App. 110 

13. La.—Green v. Johnson, supra. 
66 C J. p 239 note 60. 

14. NY —Empire Trust Co. v. Cole¬ 
man. 147 N.Y S 740, 85 Misc 312, 
modified on other grounds 151 N. 
YS 1114, 167 AppDiv. 912, af¬ 
firmed 118 NE 1057. 

15. US —Lee v Equitable Life As- 
sur. Soc of U S, D.C Mo., 56 F. 
Supp. 362, applying Colorado law. 

Compound interest as usurious see 
supra 8 38. 

Compounding of interest not favored 
see Interest § 3 b. 

16. Mo—Whitworth v. Davey, App., 
185 S W 241. 

66 C J. p 239 note 66. 

17. Md.—Bandel v. Isaac, IS Md 

202 . 

66 C.J. p 239 note 67. 

18. Ohio.—Chillicothe Bank v. 

Swayne, 8 Ohio 257, 32 Am D. 707. 

56 C.J. p 239 note 69. 
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taking excessive interest involve no element of pub¬ 
lic policy, and the making of the prohibited con¬ 
tracts is subject only to such penalties as the gen¬ 
eral usury law imposes on all persons artificial as 
well as natural. 19 Some statutes, however, express¬ 
ly declare loans of stated kinds made by corpora¬ 
tions in excess of the fixed rate to be null and void 20 
Where a special statute renders the exaction of 
usury by a corporation on loans of a stated kind 
null and void, the exaction of usury by a corpora¬ 
tion on a loan not within this classification has only 
the consequences attaching to usurious transactions 
generally. 21 

c. Criminal Offense 

Where the taking of usury Is made a criminal of¬ 
fense, the effect is generally to render such a contract 
unenforceable. 

It has been held that, when the legislature makes 
the taking or contracting for usury a criminal of¬ 
fense, it thereby declares the making of usurious 
contracts contrary to the public policy and welfare 
of the state, and, by necessary implication, wholly 
void, 22 or unenforceable, 23 in at least one juris¬ 
diction it being so only when the contract is usuri¬ 
ous on its face, 24 principal and legal interest be¬ 
ing recoverable therein if the contract is innocent 
on its face and extrinsic evidence is necessary to 
show that it is usurious. 25 However, the fact that 
the exaction of usury is made a crime by a statute 
expressly stated to be cumulative and not to affect 
the existing usury laws does not make a usurious 
contract void. 26 


§ 57. -Executed Contracts 

A statutory provision voiding usurious contracts to 
Inapplicable to executed contracts. 

A statute declaring usurious contracts to be void 
applies only to executory and not to executed con¬ 
tracts. 27 Hence, the payment of a usurious debt 
discharges it, 28 with title to the money or other 
property given in such payment passing to the 
payee; 29 and, where realty has been conveyed in 
payment of a usurious loan, there can be no re¬ 
covery of it without the deed being first set aside. 30 

§ 58. When Only Part of Contract Is Affected 
by Usury 

Where a part of a contract Is usurious. It Is gen¬ 
erally enforceable to the extent that the part supported 
by valid consideration is severable from that supported by 
usurious consideration. 

When an obligation that is supported by a con¬ 
sideration tainted m part with usury is not severable, 
the usury will affect the whole obligation, which 
will therefore as a whole be subject to such conse¬ 
quences as the statute attaches to usury. 31 Where 
the obligation is severable, and a part thereof can 
be assigned to the usurious consideration and a 
part to a consideration that is legal, the courts 
will enforce such part of the obligation as rests on 
the valid consideration, visiting the penalties of 
usury only on that part which is supported by the 
illegal consideration 32 Hence, where one of sev¬ 
eral separate and independent loans is usurious, the 
taint does not adhere to the others, although all 
were between the same parties, 38 closed at the same 


19. Conn.—Mechanics', etc, Mut. 
Sav. Bank, etc.. Assoc v. Wilcox, 24 
Conn. 147. 

66 C.J. p 239 note 70. 

20. Md—Chipman v. Farmers' & 
Merchants* Nat. Bank, 68 A. 151, 
121 Md. 343. 

66 C.J. p 240 note 71. 

21. Md.—Chipman V. Farmers' & 
Merchants' Bank, supra. 

66 C.J. p 239 note 61. 

22. Ala—Turner v. Merchants* 

Bank, 28 So 469. 126 Ala. 397. 

66 C J. p 240 note 72. 

23. Tenn—Stewart v. Lathrop M tg. 
Co., 32 S.W 464. 95 Tenn. 17. 

66 C.J. p 240 note 73. 

2ib Tenn.—White v. Kaminsky, 264 
S.W.2d 813—Deaton v. Vise, 210 S. 
W.2d 665, 186 Tenn. 364. 

66 C.J. p 240 note 74. 

2ft. Tenn.—White ▼ Kaminsky, 

Tenn., 264 SW.2d 813—Deaton v. 
Vise, 210 S.W 2d 665, 186 Tenn. 
364—McConnell v. Montgomery, 65 
8.W.24 1077, 17 Tenn.App. 92. 

66 CX p 240 note 75. 


| 26. Ga—Gersh v. Peacock, 71 SE 
2d 543, 89 Ga App 57. 

66 C.J. p 240 note 76. 

27. Minn —Seebold ▼. Eustermann, 
13 N.W.2d 739, 216 Minn 566, 152 
ALR 585. 

Tex—Palmetto Lumber Co. v. Gibbs. 
80 S.W.2d 742. 124 Tex 615, 102 
A.L.R 474, motions overruled 82 S. 
W.2d 376, 124 Tex. 615, 102 A.LR 
482. 

28. Tex.—Palmetto Lumber Co. v. 
Gibbs, Civ.App., 52 S W 2d 120. 

29. Tex.—Palmetto Lumber Co. v. 
Gibbs, supra. 

30. Tex.—Palmetto Lumber Co. v. 
Gibbs, 80 S.W 2d 742, 124 Tex. 615, 
102 ALR. 474, motions overruled 
82 S.W.2d 376, 124 Tex. 615, 102 
A.L.R 482. 

66 C.X p 240 note 8L 

3L U.S.—In re Falk, DC.NY., 83 
FSupp. 817, affirmed, C.A., Falk v. 
Levy, 180 F.2d 562. 

Ala.—Goodgame v. Dawson, 7 So.2d 
77, 242 Ala. 499. 
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Miss.—Dickey v. Bank of ClarksdaJe, 
184 So 314, 183 Miss. 748. 

66 C.J. p 240 note 82. 

32. Ark—Hirsch v. Perkins, 200 8 
W 2d 796. 211 Ark 388 

Cal —Campbell v. Realty Title Co, 
124 P 2d 810, 20 Cal 2d 195—Dan- 
din! v Dandini, 186 P.2d 41. 82 
Cal App 2d 2G3. 

Ill —Stricklin v. Eldorado Building 
Sc Loan Ass’n, 280 Ill App 580, re¬ 
versed on other grounds Eldorado 
Building St Loan Ass'n v. Stricklin. 
4 NE2d 11, 364 Ill 137. 

Mich—Minnesota Mut. Life Ins. Co. 
v. Schlanger, 278 N.W. 821, 234 
Mich 207. 

Tex—Keitner v. Glenn, Civ.App., 130 
S.W 2d 452, error dismissed, judg¬ 
ment correct—Easley v. Gill, Civ. 
App., 77 S.W 2d 268, error dis¬ 
missed. 

66 C.J p 241 note 83. 

33. Mich.—Mathews v. Tripp, 281 N. 
W. 412, 286 Mich. 705—Corpus Ju¬ 
ris quoted In Minnesota Mut. Life 
Ins. Co. v. Schwangler, 378 N.W. 
821, 824, 284 Mich. 207. 
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time,* 4 and secured by the same mortgage. 1 * 

§ 59. Specific Contracts or Parts Thereof 

a. In general 

b. Deeds and other instruments affecting 

title to land 

c. Bills and notes 

a. In General 

The effect of usury on s specific contract or specific 
provisions thereof is generally governed by the statute 
applicable thereto. 

Since the effect of usury in the consideration of 
specific contracts depends so largely on the par¬ 
ticular provisions of the statute applicable, and the 
terms of the specific contract in question, it is dif¬ 
ficult to state any general rule that governs further 
than that the courts endeavor so to apply the stat¬ 
ute as to give effect to the spirit of the usury laws. 36 
A stipulation, m a contract carrying a usurious 
rate of interest, that the interest must be paid an¬ 
nually, or the contract will be forfeited, cannot be 
enforced, where the debtor has paid an amount 
equal to the legal rate of interest, although less than 
that contracted for. 37 

Provision for attorneys fees . Although there are 
some decisions to the contrary, 38 according to the 
weight of authority, when the effect thereof is not 
to render the contract void, but merely to forfeit 
the interest, usuiy in a loan will not prevent the 
recovery of reasonable attorney’s fees provided for, 
where suit is necessary to enforce the obligation to 
the extent permitted by law. 39 Attorney’s fees will 
not be allowed, however, for attempts to collect the 
usurious portion of the interest. 40 


USURY §§ 58-59 

Waiver of homestead right . Where the effect of 
usury under a particular statute is to render the 
contract void only as to the interest, a waiver of 
homestead provision contained in a contract taint¬ 
ed with usury is not void. 41 

b. Deeds and Other Instruments Affecting Title 

to Land 

Where a statute renders usurious contracts void, title 
based on a deed tainted with usury is invalid. 

Where a claim of title to land is based on a deed 
that is affected with usury, such title is manifest¬ 
ly invalid in states in which usurious contracts are 
void, 42 or in states where titles based on usury 
are by the statute declared to be void. 43 Where, 
however, the title is derived from a deed on valid 
consideration, collateral transactions, although usu¬ 
rious, cannot affect its validity. 44 

As against purchasers at foreclosure of usurious 
mortgage . Even though a mortgage deed may be 
void for usury as between the mortgagor and mort¬ 
gagee, if the mortgagor permits a foreclosure either 
by decree of court or by power of sale given to the 
mortgagee, he is precluded from setting up the 
usury to invalidate the title of a purchaser at fore¬ 
closure. 45 

c. Bills and Notes 

In the absence of a statute providing otherwise, the 
effect of usury on bills and notes Is the same as that on 
contracts generally. 

Unless affected by statutes applying particularly 
to bills and notes, discussed in Bills and Notes § 
501 e, the effect of usury on such instruments is 
the same as the effect on contracts generally. 4 * 


Tex.—Easley v. Gill. ClvApp. 77 S. 

W 2d 268. error dismissed. 

66 C J p 241 note 84 
31 Mich—Mathews v Tripp. 281 N 
W. 412. 285 Mich 705— Corpus Ju¬ 
ris quoted la Minnesota Mut. Life 
Ins Co v Schwangler, 278 N W. 
821. 824. 284 Mich 207 
Ill.—Jackson v May. 28 Ill App 305 

35. Mich—Mathews v. Tripp. 281 N. 
W. 412. 285 Mich. 705— Corpus Ju¬ 
ris quoted la Minnesota Mut. Life 
Ins Co. v Schlanger, 278 N.W. 821. 
824. 284 Mich. 207. 

66 C.J. p 241 note 86. 

88. Ky.—Em iff v. Mutual Ben. L. 
Ins. Co. 106 S W 230. 127 Ky 588. 
32 KyL. 484. 23 L.R.A..N.S.. 828. 

37« Ga.—Ozmore v. Coram. 65 S.E. 
448. 133 Ga. 250. 

88. N.M.—Anderson v. Beadle, 5 P. 

2d 528. 36 N M. 654. 

66 C.J. p 241 note 89. 

39. Miss. —Patterson v. J. W. Me* 
91 C. J.S.—41 


Clintock. Inc.. 28 So.2d 737, 201 
Miss 107. 

66 C J p 241 note 90. 

60. Fla.—Wilson v. Conner, 142 So 
606, 106 Fla. 6. 

66 C.J. p 241 note 91. 

41. Ga—Padgett v Jones, 129 S.E 
109. 34 Ga App. 244. 

66 C J p 242 note 93. 

40. US —Kuhn v. Morrison, CC.Ga., 
75 F. 81. reversed in part on other 
grounds 78 F. 16, 23 C.C.A. 619, 
applying Tennessee statute. 

43. Ga—McLaren v. Clark, 7 SE 
230, 80 Ga. 423. 

66 C J. p 242 note 96. 

44. Ga.—Long v. Gresham, 96 S.E 
211. 148 Ga. 170. 

66 C J. p 242 note 97. 

46. Ala—Harris v. Bradford, 17 So. 
2d 145. 245 Ala 434—Crew v. Peo¬ 
ples Trust & Savings Bank, 195 
So. 900, 239 Ala 615—First Nat. 
pa nk y. Boles, 165 So. 586, 231 
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Ala. 473—Dewberry v. Bank of 
Standing Bock, 150 So. 463, 227 
Ala. 484 

Tex —Smith v. National Bond 8b 
Mortgage Corp, Civ.App, 150 S.W. 
2d 333. 

66 C J. p 242 note 98. 

Effect of suffering judgment on 
usurious obligation see infra 5 103. 

46. Cal.—Paillet v. Vroman, 126 P. 
2d 419, 52 Cal.App.2d 297— West 
Coast Builders v. Pacific States 
Auxiliary Corporation, 18 P.2d 71, 
129 Cal.App. 112 

Ill —Kosmerl v. Sevin, 15 N.E.2d 30. 
295 Ill.App. 345. 

Mass—List Finance Corp. v. Sher¬ 
ry. 11 N.E.2d 442, 298 Mass. 533. 
Mo.—Hecker v. Putney, App., 196 S. 
W 2d 442. 

66 C.J. p 242 note 2. 

Mote void 

(1) In absence of any dispute that 
rate of interest called for in note 
was usurious, court had mandatory 



91 C.J.S. 


§§ 59-61 USURY 

A provision to indorse a note of a third person 
discounted at a rate of interest above that fixed by 
the statutes is void as being founded on a usurious 
consideration. 47 A note, given nominally by one 
maker in reality for a loan to another who had 
agreed to pay a usurious interest, is tainted with 
usury. 48 

§ 60. Indebtedness Considered Apart from 
Usurious Instrument 

Where usurious contracts are void, a preexisting debt 
on valid consideration is nonetheless recoverable under 
the money counts, although evidenced by a usurious in¬ 
strument subsequently executed; and where merely un¬ 
enforceable, the lender may abandon the instrument and 
recover on the original consideration. 

The question has frequently arisen whether, when 
the note or other instrument evidencing an indebt¬ 
edness is usurious and void, the lender may re¬ 
cover from the borrower the sum actually paid 
over as money had and received to the lender's use. 
In solving this question the courts have worked 
out the following rules: When the consideration 
for the usurious instrument is a preexisting debt 
on valid consideration, although the instrument is 
void, the antecedent debt is not extinguished, and 
may be recovered under the money counts, 49 and 
in the same action brought on the void instrument 50 
When, however, the debt has its origin in the same 
usurious transaction with the instrument evidenc¬ 
ing it, and the consideration for the loan is found 
only m the usurious promise set forth in the in¬ 
strument, then the indebtedness cannot be separated 


from the instrument, but is avoided with it. 61 When 
the consideration for a note affected with usury is 
partly a valid antecedent debt and partly a loan 
made at the time of the execution of the note, 
the note will be held void in toto, but the consid¬ 
eration will be separated, each part to stand on 
its own merits The valid preexisting debt may 
be recovered under the common counts, but not 
the usurious loan. 52 Even though the usurious se¬ 
curity may be void, and no recovery can be had 
on the original consideration, the sum actually 
received remains a debt in equity, and will support 
a subsequent special promise to pay such debt and 
lawful interest. 53 A bond may be evidence of the 
amount of money advanced, although void for 
usury. 54 

When usurious contracts are held to be merely 
unenforceable under the statute, and not void, it 
is clear on principle that the lender should be al¬ 
lowed to abandon the usurious security and recover 
in assumpsit on the original consideration. 55 

§ 61. Usurious Interest Subsequently Paid 
or Contracted for on Originally Valid 
Obligation 

A contract free from usury In Its Inception is not 
Invalidated by subsequent usurious transactions involving 
it. 

A contract not tainted with usury in its inception 
will not be affected by subsequent usurious transac¬ 
tions in connection therewith, 56 such as payments 


duty to declare note void —In re 
Grottola’s Estate, 124 N.Y.S.2d 85. 

(2) Other decisions with respect 
to void notes see 66 C.J. p 242 note 2 
M. 

Interest hold void 

(1) In general. 

Cal.—Paillet v. Vroman, 126 P.2d 419, 
52 Cal App 2d 297. 

Ill—Roth v Kaptowsky, 62 N E 2d 
17. 326 IlLApp. 415, reversed on 
other grounds 66 N.E 2d 664, 393 
111. 484. 

La.—Osborne v. Mossier Acceptance 
Co., 38 So.2d 151, 214 La. 503. 

Tex.—Dallas Trust ft Savings Bank 
v. Brashear, Civ App., 65 S.W.2d 
288. 

66 C J. p 242 note 2 [bj. 

(2) A note promising to pay mon¬ 
ey, regular on its face and meeting 
the requirements of the Negotiable 
Instruments Law and not containing 
a patent defect, is not void because 
of the taint of usury but is subject 
only to penalties and forfeitures of 
statute, one of which is the forfei¬ 
ture of all interest.—Pinnix v. Mary- i 


land Cas. Co., 200 SE. 874, 214 N.C. 
760. 

(3) Where payee of note withheld 
$2,000 from maker with his acquies¬ 
cence, to evade usury laws, note was 
not void as to sum withheld, in hands 
of payee but maker had an equity 
to have the note credited at maturity 
with that sum —Federal Reserve 
Bank of Richmond v. Jones, 172 S E. 
185, 205 N.C 648. 

(4) A finding that note sued on 
was usurious would not preclude 
judgment thereon, since usury would 
only affect interest and require that 
payments be applied to principal — 
Foster v. National Bondholders Corp., 
Tex.Civ.App, 123 S.W.2d 506. 

47. N.C—Ray v. McMillan, 47 N.C 
227. 

48. NT—Grannis v Stevens, 142 N. 
T.S. 835, 157 AppDiv. 561, affirmed 
111 N.E 263, 216 N.T. 583, rehear¬ 
ing denied 112 N.E. 1060, 217 N.T. 
664. 

Tex.— Corpus Juris quoted la Glenn 
v. McCarty, Civ.App., 75 S.W.2d 
162, 165. 


49. N.T —Cook v. Barnes, 36 N T. 
520. 

66 C J. p 243 note 5. 

50. NT—Gerwig v. Sitterly, 56 N 
Y 214—Rice v Welling. 5 W'end 
595. 

51. Minn—Ormund v. Hobart, 31 N 
W. 213, 36 Minn 306. 

66 C.J. p 243 note 8. 

52. Ark.—Marks v McGehee, 35 Ark. 
217. 

53. N.T.—Early v Mahon, 19 Johns. 
147, 10 Am D 204. 

54. Va.—Campbells v Patterson, 11 
Leigh 117, 38 Va 117 

50. Tenn —Bang v. Phelps, etc, 
Windmill Co., 34 S W. 516. 96 Tenn. 
361. 

66 C.J. p 243 note 12 

56. U.S —Siebert v Hall, C.C A Ark. 
63 F 2d 617—In re Zemansky, D C. 
Cal, 39 F Supp 628. 

Cal.—Knoll v Schleussner, 247 P 2d 
370, 112 Cal App 2d 876—Goldenz- 
wig v. Shaddock, 88 P.2d 933, 81 
Cal.App.2d 71ft 
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on account of interest in excess of the legal rate, 
or contracts to make such payments, 67 although 
such illegal payments or contracts to pay may well 
be usurious and void or unenforceable in them¬ 
selves. 68 Usury payments made will be applied 
on the original indebtedness. 68 

Effect of statutory change. If, under the law at 
the time of the execution of a contract, the interest 
provided for is valid, the substitution of another 
instrument on the same terms after a change in 
the law has made such terms usurious will not 
taint the latter instrument with usury, 60 if the sub¬ 
stitution was not brought about by a desire to evade 
the usury law. 61 

Bills and Notes . The rule that subsequent usury 
will not affect a preexisting valid indebtedness ap¬ 
plies to bills and notes. 62 Hence, if a note be orig¬ 
inally fair, and not usurious, no intermediate usuri¬ 
ous transaction will affect it in the hands of a sub¬ 
sequent bona fide holder, not privy to such usurious 


USURT §61 

business, as discussed infra $ 136, nor can the 
maker take advantage of any usury entering into 
the transaction between the payee and indorsee of 
the note. 63 

Security valid in itself given in connection with 
a valid indebtedness is not affected by any subse¬ 
quent usurious transaction. 64 

Refusal to deliver whole amount of loan made . 
When a lender has made a contract to lend money 
at a legal rate, his subsequent refusal to deliver to 
the borrower the whole sum agreed to be loaned is 
not usury which will affect the original obligation, 
but a mere breach of contract for which the bor¬ 
rower has an adequate remedy. 66 However, if the 
delivery of part of the principal sum to be repaid 
by the borrower with the highest rate of interest 
is in accordance with the agreement made by the 
parties at the time of making the loan, such loan 
is usurious. 66 


Idaho —Corpus Juris quoted la Stin¬ 
son v. Bisbee. 37 P.2d 236. 237. 53 
Idaho 38. 102 A.L.R 570. 

Ill —Chicago Title & Trust Co. v 
Rubin. 265 Ill App 509 
Ky —Schultz v. Provident Loan 
Ass n. 157 S W 2d 736. 289 Ky. 25 
NY—TchlenoCT v. Dyner, 36 NY.S. 
2d 514. 178 Misc 790—Bonetti v. 
United Beauty Supply. 31 N Y S 2d 
463—Hinman v. Brundage, 13 N 
YS 2d 363 

ND—Messersmith v. Reilly, 296 N 
W 920. 70 N.D. 638 
Okl —Cornelius v. Keegan. 45 P.2d 

58. 172 Okl 235. 

Wash —Hafer v Spaeth. 166 P.2d 
408. 22 Wash 2d 378. 

Wis —Zang v Schumann. 65 N.W 2d 
864. 262 Wis 570 
66 C J. p 243 notes 15. 17. 

Whtra original contract oanodsd or 
liquidated 

Contract free from usury at its 
execution cannot be rendered in\alid 
by a subsequent usurious agreement, 
although the previous legal contract 
is canceled and merged in the subse¬ 
quent usurious agreement. 

Okl—Adkins v. Investors Syndicate, 
53 P 2d 540. 175 Okl. 557. 

Tex —Great Southern Life Ins Co v 
Williams, Civ.App., 105 S W 2d 277. 

Louder liable to penalty or forfeiture 
The subsequent receipt of usurious 
interest by lender on a contract orig¬ 
inally untainted with usury renders 
him liable to the penalty or forfei¬ 
ture for a violation of law against 
usury.—Schultz v. Provident Loan 
Ass'll. 157 S.W.2d 736, 289 Ky. 25 

87. Cal.—Goldens wig v. Shaddock, 
88 P.2d 933, 81 Cal.App.2d 719. 
Idaho.— Corpus Juris quoted la Stin¬ 


son v. Bisbee, 37 P 2d 236. 237. 53 
Idaho 38. 102 A L R. 570. 

NY—In re Spiro’s Will. 116 N.Y.S. 
2d 391. 280 AppDiv. 982—Guerin 
v New York Life Ins Co, 62 N.Y S. 
2d 805, 271 App Div. 110. 

66 C J. p 244 note 15. 

Prepayment privilege charge 

Where mortgage debt was payable 
monthly over a ten-year period, and 
after one year debtor wished to pay 
off the indebtedness, but creditor re¬ 
fused to accept payment and give 
satisfaction for the debt unless debt¬ 
or should pay additional sum as a 
"prepayment privilege charge.” the 
additional sum paid by the debtor 
was under a new and separate agree¬ 
ment. and was not a payment of in¬ 
terest. and therefore could not be 
the basis of the claim of usury — 
Lyons v National Sav. Bank of City 
of Albany, 113 N.Y.S.2d 695, 280 App 
Div 339—Feldman v Kings Highway 
Sav Bank, 102 N.Y.S 2d 306. 278 App 
Div. 589. affirmed 102 N.E.2d 835. 303 
NY. 675. 

58 . Idaho—Corpus Juris quoted in 

Stinson v. Bisbee, 37 P 2d 236, 237, 
53 Idaho 38. 102 A L.R. 570. 

N.Y—Hinman v. Brand age, 13 N.Y. 
S 2d 363. 

66 C.J. P 244 note 18. 

59. DC —Bowen v. Mount Vernon 
Sav Bank, 105 F.2d 796, 70 App. 
D C. 273. 

Idaho —Corpus Juris quoted in Stin¬ 
son v. Bisbee, 37 P.2d 236, 237, 53 
Idaho 38, 102 A.L.R. 570. 

Ky.—Schultz v. Provident Loan 
Ass’n, 157 S.W.2d 736, 289 Ky. 25. 
N.Y.—In re Spiro’s Will. 116 N.Y.S. 
2d 391, 280 App.Div. 982. i 
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ND—Messersmith v Reilly, 296 N. 
W. 920. 70 ND. 638. 

66 C J p 244 note 19 

Application of usury to principal gen¬ 
erally see infra § 292. 

60. US —In re Zemansky, DC.Cal., 
39 F Supp 628. 

Idaho —Dufresne v. Hammersten, 106 
P 2d 861, 61 Idaho 714. 

66 C J p 244 note 20. 

SI. Ohio —Kilgore v. Emmitt, 83 
Ohio St 410. 

62. Ala —Raleigh Realty Co. v. Lag- 
omarsino, 186 So 692. 237 Ala. 315. 

Idaho—Stinson v. Bisbee. 37 P.2d 
236. 55 Idaho 38. 102 ALR. 570. 

NY.—Modern Indus. Bank v. Hege- 
man. 54 N.Y.S 2d 251, affirmed 55 
N YS 2d 576, 269 AppDiv. 775— 
Morris Plan Bank of Schenectady 
v. Faulds, 47 N.Y.S.2d 920. reversed 
on other grounds 55 N Y S.2d 372, 
269 App Div 238. 

N.D—Messersmith v. Reilly, 296 N. 
W 920, 70 ND. 638. 

66 C J. p 244 note 23. 

Effect of usury on bills and notes 
generally see supra § 59. 

63. Ga.—Padgett v. Jones, 129 S.E. 
109, 34 Ga App. 244. 

66 C.J. P 244 note 25. 

64. Iowa. —J. W. Squire Co. ▼. Hedg¬ 
es, 205 N.W. 525, 200 Iowa 877. 

66 C.J. p 245 note 26. 

Security for usurious transactions 
see infra f 63. 

65. Va.—Chakales v. Djiovanides, 
170 S.E 848, 161 Va. 48. 

66 C J. P 245 note 27. 

66. Mass.—Knights f. Putnam, 8 
Pick. 184. 
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§ 62. —— Usurious Extensions or Renewals 
of VaUd Obligations 

a. In general 

b. New consideration for bills and notes 

a. In General 

A valid obligation la not affected by an agreement 
for the extension or renewal thereof at an illegal rate of 
interest and la enforceable although the later agreement 
la usurious. 

A contract for the extension or renewal of a 
valid obligation at an illegal rate of interest is 
usurious in so far as such renewal or extension is 
concerned; 67 but the original debt remains unaf¬ 
fected by the usury, and hence valid and enforcea¬ 
ble, 68 since the rights of the parties are separate 
and distinct from those claimed under the re¬ 
newal contract. 68 The rule does not apply, however, 
where the existing loan is paid, and a wholly new 
loan is obtained at a usurious rate. 70 When the 
statute renders the usurious renewal void, action 
may be brought on the original valid obligation, 
which is not extinguished; 71 but, when the usuri¬ 
ous renewal is valid as to the principal, and only 
the interest is forfeited, it is held that the action 
must be on the renewal note, in which case only 
the principal sum can be recovered. 72 In any event 


usurious payments made will be credited against 
what is due on the original obligation. 78 

b. New Oonaideration for Bills and Notes 

A promise to extend the time of payment of a bill 
or note supported only by a promise to pay usurious in¬ 
terest thereon Is unenforceable for want of consideration, 
unless the promise la not void under the usury statute. 

Where the consideration for a promise to extend 
the time of payment of a note or bill is a promise 
to pay usurious interest, and the agreement is whol¬ 
ly executory on both sides and is void under the 
usury statute, there is no consideration at all, and 
the agreement therefor neither precludes a suit by 
the holder nor discharges indorsers or sureties; 74 
and it has been held that it makes no difference 
that at the expiration of the period of forbearance 
the usury was actually paid by the debtor. 76 It 
is otherwise, however, if the promise to pay usury 
is not void under the statute, or is void only as to 
the excess, 76 or if there is some other valid con¬ 
sideration in addition to the promise. 77 

If usurious interest is not merely promised but 
actually paid in advance, in whole or m part, it is 
held m most jurisdictions that the holder, having 
received it, is estopped to set up the usury, and 
that the payment therefor is a sufficient consid¬ 


er. Ala.— Corpus Juris quoted la 

Valley Mortg. Co. v. Patterson. 8 
So.2d 213. 215, 30 Ala.App. 492 
Kd—Bennett v. Westfall, 46 A-2d 
358, 186 Md. 148. 

Mich.—Patterson v. Albert, 255 N W. 
158. 267 Mich. 40. 

Miss.—Hardin v. Grenada Bank. 180 
So. 805. 182 Miss. 689. 

N.J.—U. S. Agency v. Handler, 168 
A. 452. Ill N.J.Law 306—Hellos v. 
State Land Co.. 166 A. 330, 113 N.J. 
Eq. 239. 

N.Y.—La Mont v. Handy, 296 N.Y.S. 
135, 260 App.Div. 657—Bonetti v. 
United Beauty Supply, 31 N.Y.S 2d 
463. 

Okl.— Corpus Juris cited la First 
State Bank of Reydon v. Funston, 
64 P.2d 1222. 1223. 

66 C.J. p 245 note 30. 

Sztenslou held usurious 
D.C-—Bowen v. Mount Vernon Sav. 
Bank, 105 F.2d 796, 70 App.D.C. 
273 

Miss.—Hardin v. Grenada Bank, 180 
So. 805, 182 Miss. 689. 

Msteasloa held act usurious 
Ky.—Hurt ▼ Kendrick, 236 S.W.2d 
276. 314 Ky 503. 

La.—Allemand v. Babineaux, App., 
165 So. 724. 

N.J.—Stein v. Wittmer, 176 A. 683, 
117 N.J.BSa. 635. 

Beaewul held aot usurious 
Ark.—Mitchell v. Duncan, 79 S.W.2d 
997, 190 Ark. 598. 


68 . U.S—In re Falk, D C.N.Y., 83 F. 
Supp. 817, affirmed, CA., 180 F.2d 
562. 

Ala.—Valley Mortg Co. ▼. Patterson, 
8 So.2d 213, 30 Ala App 492 
Ky.—Schults v. Provident Loan 
Ass’n, 157 S.W.2d 736. 289 Ky. 25. 
N.J.—Stein v. Wittmer. 176 A. 683, 
117 N.J.lBq. 535. 

NY—Herold v. Silston. 110 N.Y.S.2d 
880, 279 AppDiv. 926—La Mont v. 
Handy. 296 N.Y.S. 135, 250 App.Div. 
667—Bowery Sav. Bank v. Niren- 
stein. 278 N.Y.S. 188. 243 App.Div. 
790. motion denied 198 N.E. 881. 268 
NY. 514, reversed on other grounds 
199 NK 211, 269 N.Y. 259—Sher- 
ling v. Gallatin Improvement Co, 
261 N.Y.S. 747. 237 App.Div. 535, 
motion granted 188 NE. 101, 262 
N.Y. 641—Hinman v. Brundage, 13 
N.Y.S.2d 363. 

N.D— Messersmith v. Reilly, 296 N. 

W. 920, 70 N.D. 638. 

Tex.—Southwest Realty Co. v. Bar¬ 
ron, Civ.App., 113 S.W.2d 991. 

66 C.J. p 245 note 81. 

Revival of old obligattoa 
A usurious renewal note did not 
extinguish indebtedness represented 
by old notes which were free from 
usury, and usurious character of re¬ 
newal note did not preclude enforce¬ 
ment of 'old notes, though old notes 
had been surrendered and cancelled, 
since proof of usury in the new obli¬ 
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gation revived the old —Falk v. Levy, 
C.A.N.Y., 180 F.2d 662. 

69. Tex—Southwest Realty Co v. 
Barron. Civ App. 113 SW2d 991. 

70. Ala—Valley Mortg Co. v. Pat¬ 
terson, 8 So 2d 213, 30 Ala.App. 
492. 

R.I —St. Germain v. Lapp. 48 A 2d 
181, 72 R.I 42, 166 ALR. 450 

71. N.C—Webb v. Bishop, 7 BE 
698, 101 N C 99 

66 C.J. p 245 note 32. 

78. Mass —Warmack v. Boyd, 68 
Miss. 488. 

66 C.J. p 246 note 33 

73. DC—Bowen v. Mount Vernon 
Sav. Bank, 105 F2d 796, 70 App. 
D.C. 273. 

Ala.—Valley Mortg. Co. v. Patterson, 
8 So.2d 213, 30 Ala App. 492. 

N.J.—Stein v. Wittmer, 176 A. 583, 
117 N.JEq. 635. 

66 C.J. p 246 note 34. 

74. N.Y.—Bonetti v United Beauty 
Supply. 31 N.Y.S.2d 463. 

8 C.J. p 439 note 64. 

75b D.C.—Green v. Lake. 13 D.C. 162. 

76. N.H.—Wheat v. Kendall, 6 N.H. 
504. 

8 C.J. p 440 note 66. 

77. Ga.—Stallings v. Johnson, 87 
Ga. 564. 

8 C. J. p 440 note 67. 
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eration for the extension. 78 This does not apply, 
however, where the usuiy statute is construed as 
rendering all contracts based on a usurious con¬ 
sideration void, whether wholly executory or ex¬ 
ecuted in part by payment of the usury. 79 If the 
statute merely causes a forfeiture of all interest and 
renders the payment of usury a payment pro tanto 
of the principal, actual payment of usurious inter¬ 
est in advance is no consideration for an agreement 
to forbear, since it is only paying what the debtor 
is already bound to pay. 80 

§ 63. Securities for Usurious Loans 

a. In general 

b. Chattel mortgages and pledges 

c. Conveyance of realty 

d. Part of secured debt free from usury 

a. In General 

A loan affected by usury does not Invalidate the se¬ 
curity held therefor where the latter is of separate origin 
and supported by valid consideration. 

Where an obligation given as security for a 
loan is of independent origin and on a separate and 
valid consideration, the fact that the loan is affected 
with usury will not invalidate the security in the 
hands of one entitled to enforce it, 81 but, if the se¬ 
curity has its origin in the same transaction as the 
loan, and rests on the loan as a consideration, usury 
in the loan will taint the security in equal measure. 82 
Where statutes declare security given for a usurious 
loan to be invalid and unenforceable, no action can 
be maintained to enforce such security, even though 
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the consequences to the debt itself are not its com¬ 
plete avoidance. 88 

Judgments . Judgments suffered as collateral se¬ 
curity are, like other obligations, given as collater¬ 
al, enforceable only to the same extent as the prin¬ 
cipal debt. 84 If the debt secured is void because 
of usury, a sale or other proceedings had under 
the judgment are void, and will be set aside. 85 

b. Chattel Mortgages and Pledges 

A chattel mortgage or a pledge la enforceable only 
to the extent that the usurious loan which It secures is 
enforceable. 

Mortgages of chattels and pledges given for the 
purpose of securing usurious loans partake of the 
illegality of the primary obligation, and are en¬ 
forceable only to the same extent. 86 If the loan 
is void for usury, the lien on the chattels is also 
void, 87 and the borrower is entitled to retake pos¬ 
session of them 88 without payment or tender of the 
usurious debt, 89 or to recover their value if they 
are detained by the mortgagee. 90 Where the mort¬ 
gage or pledge is void, any seizure of property 
thereunder constitutes a conversion 91 If by the 
terms of the statute the usurious contract is en¬ 
forceable to the extent of the principal sum, or of 
such sum and legal interest thereon, the lien on 
the chattels pledged or mortgaged is valid to the 
same extent 92 m which case the mortgagor is 
not entitled to possession of the mortgaged chat¬ 
tels in case of default. 93 A payment or tender 
of the legal amount due m such case, however, 
entitles the borrower to possession of the mort- 


78. NC.—Hoi lings worth v Tomlin¬ 
son. 12 SE 989. 108 NC. 245. 

8 C J. p 440 note 68. 

79. N.Y.—Vilas v. Jones. 1 N Y 274. 

80. Tenn—Stone's River Nat Bank 
v. Walter. 55 SW. 301. 104 Tenn 
11 . 

8 C.J. p 440 note 70. 

81. Ga—Atlas Tack Co v. Macon 
Hardware Co., 29 SB. 27, 101 Ga 
891. 

66 C.J. p 246 note 85. 

88 . Minn.—Midland Loan Finance 
Co. v. Lorentz. 296 N.W. 911, 209 
Minn. 278. 

Tenn.—Lyons v. Jonea, 121 S.W.2d 
125, 22 Tenn.App. 262. 

66 C.J. p 246 note 86. 

SeearfttF held void 

Ark.—BUis v. Crowe, 99 S.W.2d 668. 
198 Ark. 256, applying Tennessee 
law. 

N.Y.—Grushkln v. Feinberg, 282 N. 
Y.8. 681, 161 Mine. 667. 


83. Mo—Leavel v Johnston, 232 S. 
W 1064. 209 Mo App 197. 

66 C.J. p 246 note 38 

84. Iowa—Mullen v. Russell, 46 
Iowa 386 

Va —Ruckdeschall v. Seibel, 101 SE 
425, 126 Va. 359. 

66 C.J p 249 note 53. 

85. N Y —Wyeth v. Braniff. 84 N Y 
627—William H. Henry & Co. v. 
Fry, 137 N.Y.S. 894, 78 Misc. 130 

86 . Or.—C&sner v. Hoskins, 130 P. 
55. 128 P. 841. 64 Or. 254. 

66 C.J. p 246 note 39. 

Mortgage held unenforceable 
U.S.—In re L&nger, DC.N.Y., 6 F. 
Supp 651. 

Arbitration provision. 

Where mortgagor contended that 
chattel mortgage which covered an 
automobile and which contained ar¬ 
bitration provisions was usurious, the 
question of usury was for court and 
not for arbitrators.—Metro Plan v 
Miscione, 15 N.Y.S.2d 35, 257 App.Div. 
652. 


87. U S —Mendez v Murdock, D C. 
Mo.. 83 F Supp 630—In re Langer, 
DCNY., 6FSupp. 651. 

Mass —Bernhardt v Atlantic Finance 
Corp., 40 N E 2d 713, 311 Mass. 188. 
66 C J p 246 note 40 

88 . Minn—Seebold v Eustermann, 
13 NW.’d 739, 216 Minn. 566, 162 
ALR 585 

66 C J. p 247 note 41. 

89. Minn—Scott v. Reed, 85 N.W. 
1012. 83 Minn. 203. 

66 C J. p 247 note 42 

90. Mo—Holmes v Schmelts, 148 S. 
W 539, 161 Mo App 470. 

66 C.J p 247 note 43. 

91. Or—Casner v. Hoskins, ISO P. 
56, 128 P. 841, 64 Or. 254. 

92. Ill.—Turk v. Bender, 278 ULAPP. 
84. 

66 C.J. p 247 note 45. 

93. Or—Burkitt v. Vail, 210 P. 861, 
106 Or. 41. 

66 C.J. p 247 note 46. 
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gaged chattels. 94 It has been held that usury 
statutes giving the borrower the remedy of having 
the contract, security, or evidence of debt declared 
void will not be expanded to authorize the bor¬ 
rower to confiscate the lender's property, 96 and one 
who acquires possession of property under a con¬ 
ditional sale contract retaining title in the seller 
until final payment is made has been held not en¬ 
titled to the property on cancellation of the con¬ 
tract for usury. 94 

c. Conveyance of Realty 

A conveyance of real estate as security for the pay¬ 
ment of a usurious loan is enforceable only to the extent 
that the loan it secures Is enforceable. 

A conveyance of real estate as security for the 
payment of a usurious loan, whether by way of 
mortgage deed or as absolute deed, shares the stat¬ 
utory fortune of the usurious loan, whatever that 
may be. It is enforceable to the same extent as the 
loan secured, and no further 97 Hence, where the 
principal debt is by statute unaffected by usury, 
the lien is valid to that extent and good title passes 
by a sale thereunder. 98 

d. Part of Secured Debt Free from Usury 

Where a mortgage or other obligation is given to 
secure a debt partly usurious and partly free from usury, 


Its validity depends on the same considerations as the 
validity of the debt secured. 

Where a mortgage or other obligation is given 
to secure a debt partly usurious and partly free 
from usury, its validity depends on the same con¬ 
siderations as the validity of the debt secured. Ac¬ 
cordingly, if the part of the debt which is free 
from usury may be separated from the other as 
having an independent existence, the mortgage may 
be enforced to the extent of such part of the whole 
amount secured. 99 If, however, the debt is in¬ 
separable because the usurious consideration ex¬ 
tends to the whole amount, the mortgage falls un¬ 
der the penalty imposed by the statute as com¬ 
pletely as the debt itself. 1 

§ 64. Persons Affected by Usury 

A principal it chargeable with usury exacted by his 
agent where the exaction was with his knowledge or 
consent. 

Where a principal lends money through an agent 
who exacts usury, the principal is unaffected by 
the usury if he had no knowledge thereof 2 or 
did not ratify the act of the agent; 3 but the lender 
is chargeable with the usury of his agent where 
the latter exacted usury with his knowledge and 
consent. 4 


D. SUBSEQUENT COLLATERAL TRANSACTIONS 


§ 65. In General 

Where the original transaction is usurious. It can 
never become validated by subsequent dealings unless 
the usury Is purged. 

Just as a contract valid in its inception can never 


be invalidated by subsequent usurious transactions 
involving it, as discussed supra § 61, so a debt 
usurious in its inception can never become validated 
by subsequent honest dealings with it. 6 Hence, if 
the original transaction is usunous, the vice will 


94 . Miss—Puckett ▼. Fore, 27 So. 

381, 77 Miss 391. 

68 C.J. p 247 note 47. 

06. Minn.—Seebold ▼. Eustermann, 
13 N.W 2d 739, 216 Minn. 566, 152 
A.L.R. 686. 

96L Minn.—Seebold v. Eustermann, 
supra 

Utah—Morgan Motor & Finance Co. 
v. Oliver, 124 P.2d 778, 101 Utah 
492. 

97. Tenn.—Corpus Juris quoted la 

Lyons v. Jones, 121 S W.2d 125, 
127, 22 Tenn.App. 262—Bran nan v. 
Davis, 5 TemuApp. 72. 

Tex.—-Christian v. Manning, Civ. 
App., 59 S.W.2d 224, modified on 
other grounds Manning v. Chris¬ 
tian, 81 S W.2d 54, 124 Tex. 517. 
ii C.J. p 247 note 49. 

Used held not void 

On.—McGraw v. Planters* Bank of 
Pnvo, 173 S.B. 643, 178 On. 680. 


Za Georgia 

(1) Prior to statute a deed to se¬ 
cure a debt, infected with usury and 
purporting to convey title to the lend¬ 
er, was void and ineffectual.—Lank¬ 
ford v. Holton, 200 S E 243, 187 Ga. 
94—66 C.J. p 247 note 49 [L]. 

(2) A security deed void because 
of usury and sheriff's deed based 
thereon were ineffective to pass title 
as against parties claiming under 
original grantor in security deed and 
such Instruments constituted no basis 
for registration of title in party 
claiming through the security deed. 
—Lankford v. Holton, supra. 

96. Tex—Texas Co. v. Tucker, Civ. 
App., 129 S.W.2d 762, error refused 

99. N.D—Grove v. Great Northern 
Loan Co., 116 N.W. 845, 17 N.D. 352, 
138 Afti S.R. 707. 

66 C.J. p 248 note 51. 

Effect of usury on contract or debt 
see sufera I 56. 
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L W.Va.—Hall v. Mortgage Security 
Corp. of America, 192 S E 145. 393, 
119 W.Va 140, 111 ALR 118. 

66 C J p 249 note 52. 

Validity of nonusurious debt com¬ 
bined with usurious transaction in 
one mortgage see supra 9 58 

2 . Cal—Vaughan v. People's Mortg. 
Co., 20 P 2d 335, 130 Cal App 632. 

NY.—Michaelson v. Sardu, 15 N.Y. 
S 2d 559, 258 App.Div. 91, reargu¬ 
ment denied 16 N.Y.S.2d 1017, 258 
App Div. 875—Flnkelstein v. Chas- 
in. 271 NTS. 320, 241 App Div 872 
—Cohen v. Beaudry, 100 N.Y.S.2d 
619. 

3. N.Y.—Finkelstein v. Chasin, 271 
N.Y.S. 820, 241 App.Dlv. 872. 

4. Mich.—Patterson v. Albert, 266 N. 
W. 158, 267 Mich. 40. 

5. Wash.—Auvs v. Fagnant, 134 P. 
2 d 454. 16 Wash.2d 609—Celian v. 
Coast Finance Corporation, 66 P2d 
363, 189 Wash. 696. 

66 C.J. p 249 nots 67. 
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follow a debt based on such usury in whatever form 
it may assume, 6 unless, as discussed infra § 76, it 
is purged of the taint. Any usury in a transac¬ 
tion by which parties arranging a loan retained 
the usurious portion thereof will not be eliminated 
merely because certain of the lenders do not re¬ 
ceive part of the amount retained. 7 

§ 66. Usurious Contract as Consideration for 
New Promise 

When an obligation becomes tainted with usury, all 
subsequent extensions or renewals are equally usurious. 
However, where a usurious contract forms wholly or in 
part the consideration for a new contract into which 
new parties are brought, the new contract insofar as the 
innocent parties are concerned will not be subject to the 
taint of usury. 

It follows from the rule that, when an obliga¬ 
tion has become affected with usury, the taint of ille¬ 
gality follows the indebtedness as long as it may 
be traced, whate\er form it may assume, unless it 
is purged of the usury, that any subsequent con¬ 
tract to pay a usurious debt is itself usurious, 8 * 
and all extensions or renewals of usurious obliga¬ 
tions are equally usurious with the originals. 6 Such 
renewals, including any usurious interest remaining 
unpaid, are themselves usurious, even though in 
themselves they bear no more than legal interest. 10 
The fact that the borrower had no knowledge of 
the usurious character of the original obligation 
will not prevent the taint from being carried into 
the renewal note 11 When the parties to the usu¬ 
rious obligation have made a settlement, and the 
usurious interest has been wholly paid, a new note 
given only for the principal sum actually loaned, 
and bearing legal interest, is clean and enforcea¬ 
ble. 12 Even though the original usurious contract 
was void, the moral obligation to pay the debt ac- 
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tually incurred will afford a sufficient consideration 
to support the new obligation. 16 

New parties introduced . When a usurious con¬ 
tract forms wholly or in part the consideration 
for a new contract into which innocent new parties 
are brought, such new contract, if valid in its terms, 
will not be subject to the taint of usury, at least 
in so far as the rights of the innocent new parties 
are concerned. 14 However, if the new parties to 
the new contract have participated in any way in 
the usury that vitiated the original contract, 16 
or if the new contract includes any part of the 
usury of the old, 16 the succeeding contract will 
fall under the same condemnation as its predeces¬ 
sor. 17 The mere change of payee in a note is not 
payment of usury, but the creation of a new con¬ 
tract discharging the obligors on the original note. 16 

§ 67. Agreements to Assume, Secure, or Pay 
Usurious Debt 

Where a person agrees to assume, secure, or pay a 
usurious debt, the usury in such obligation is no defense 
in an action on the new promise. 

It is a settled rule in many states that, in the ab¬ 
sence of specific statutory provision giving to the 
borrower a right to recover usury paid, as dis¬ 
cussed infra §§ 93, 94, the borrower who voluntarily 
pays his usurious obligation is, like any other vol¬ 
unteer, not permitted to recover what he has parted 
with, and it follows that, when any person agrees 
on valid consideration to pay, assume, or secure 
some other person’s usurious obligation, such agree¬ 
ment is regarded m the absence of bad faith as a 
definite settlement of the usurious obligation, and 
the usury m such obligation is no defense m an ac- 
I tion on the new promise. 16 Especially is this true 


6 . Ala—Berry v. Bank for Sa\ings 
and Trusts. 14 So 2d 129. 244 Ala. 
591 

N Y —Hinman v. Brundage. 13 N Y.S. 
2d 363. 

Okl —Murphy v. Fidelity Inv. Co., 17 
P 2d 472, 161 Okl 48. 

66 C J p 249 note 58 

7. Tex.—Bomar v. Smith, CivApp., 
195 S.W 964. 

& Ky.—Dexter v. Beaver Dam De¬ 
posit Bank. 245 SW2d 599. 

66 C J. p 249 note 62. 

9l U S.—Rutland Sav Bank of Rut¬ 
land, Vt.. v. Wilson, C C A.Tex., 108 
F 2d 92. 

Ckl.—Taylor ▼. Budd, 18 P 2d 333, 
217 Cal. 262. 

Conn —Bochicchio v. Petrocelll, 11 
A.2d 356, 126 Conn 336, 127 A.L. 
R. 457. 

Fla.—Carter ▼. Leon Loan & Finance 
Co., 146 So. 664, 108 Fla. 567. 


Ky—Dexter v. Beaver Dam Deposit 
Bank. 245 S W.2d 599 

N C —Farmers’ Bank & Trust Co. v. 
Red wine, 167 S E. 687, 204 N.C. 
125. 

Okl —Murphy v Fidelity Inv. Co., 17 
P 2d 472, 161 Okl 48 

Tex—Wallace v D H Scott & Son, 
127 S W.2d 447, 133 Tex. 293— 
Christian v. Manning. Civ.App.. 59 
S W.2d 234, modified on other 
grounds Manning v. Christian, 81 
S W.2d 54, 124 Tex. 617. 

66 C.J. p 249 note 63. 

10 Md.—Plitt v Kaufman, 53 A.2d 
673. 188 Md 606. 

66 C J. p 250 note 64. 

11. Mo—Foskin v. Laessig, App, 32 
S W.2d 768. 

12. Neb—E K. Buck Retail Stores 

v Harkert, 62 N.W.2d 288, 157 
Neb. 867 j 

66 C.J. p 250 note 66. j 
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13. Tenn—Tilford v. Sumner, 2 
Yerg. 235 

14. U S —Call v. Palmer, Iowa. 6 8. 
Ct 301. 116 U.S. 98, 29 L.Ed. 558. 

66 C J p 250 note 68. 

15. Conn —Botsford v. Sanford, 2 
Conn 276 

Ky.—Morton v. Legrand, 2 Litt. 326. 

16. Conn.—Botsford v. Sanford, 2 
Conn 276 

Ky.—Morton v. Legrand, 2 Litt. 326. 

17. Wash.—Richardson v. Foster, 
170 P. 321, 100 Wash. 57. 

18. Okl.—Vose v. U. S. Cities Corpo¬ 
ration, 7 P.2d 132. 152 Okl. 295, cer¬ 
tiorari denied 52 SCt. 310, 285 US. 
523, 76 L.Ed. 921—Elson v. Walker, 
195 P. 899, 80 Okl. 237. 

19. Fla.—Spinney v. Winter Park 
Building A Loan Ass'n, 162 So. 899, 
120 Fla. 458. 
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when the maker of the new promise has received 
property from the debtor out of which payment is 
to be made. 20 If the new promise is in reality 
but a renewal of the usurious obligation, or a sub¬ 
stitute for it, it is equally tainted with usury. 21 

§ 68. Direction for Payment of Usurious 
Debt in Assignment for Creditors 

A usurious creditor Is entitled to claim the amount 
of his debt with legal interest from an assignee for the 
benefit of creditors of the debtor, at least where there 
is a direction for the payment of the usurious debt In 
the assignment. 

Since the interest of creditors under an assign¬ 
ment for their benefit is under the protection of 
a court of equity, the equitable rule will be ap¬ 
plied for the benefit of the usurious creditor, who 
will be entitled to claim from the assignee under 
the direction of the assignor the amount of his debt 
with legal interest. 22 This rule applies, even though 
the usurious debt be void under the statute. 23 


§ 69. Loan Made to Pay Usurious Debt 

A loan made In good faith, and at a legal rata of 
Interest, for the purpose of enabling the borrower to pay 
a usurious debt owed to a third person la not affected by 
the usury inhering In such debt. 

A loan made in good faith, and at a legal rate of 
interest, for the purpose of enabling the borrower 
to pay a debt owed to a third person is not af¬ 
fected by any usury that may inhere in such debt. 24 
This rule is none the less applicable when the maker 
of the new loan knows that the debt to be discharged 
is usurious, 26 unless it is merely a colorable trans¬ 
action to cover the original usury. 20 

§ 70. Subsequent Securities 

Usury contaminates all subsequent securities. 

Usury contaminates all subsequent securities, and, 
where the original transaction is tainted, all se¬ 
curities which follow or grow out of it in the reg¬ 
ular course of business are likewise affected. 27 So 
new security given to the lender, in exchange for 
usurious security, or into which the latter enters as 
a consideration, is also infected with usury. 20 


E. WHO MAY TAKE ADVANTAGE OP EXISTENCE OF USURY 


§ 71. In General 

The defense of usury Is for the benefit of the borrower 
and Is personal to him. 

Since usury laws are enacted for the protection 


of needy borrowers, and not to punish extortion in 
money lenders, the defense of usury is purely per¬ 
sonal to the borrower, 29 or those in privity with him, 
as discussed infra § 126, such as the debtor’s sure- 


Tex.—North Texas Building A Loan 
Ass'n v. Moore. Civ.App. t 82 S.W. 
2d 397, error dismissed. 

66 C.JT. p 250 note 76. 

Assignment of right to plead usury 
Where purchaser assumed vendor’s 
note as part of consideration for sale 
and holder of note accepted contract 
of assumption and purchaser made 
partial payments on note, vendor's 
assignment to purchaser of right to 
plead usury to note did not make 
such right available to purchaser.— 
North Texas Building A Loan Ass’n 
v Moore, supra—Stephens v. Glenn. 
Tex Civ.App, 77 S.W 2d 343. 

SO. La—Kenner’s Syndic v. Holli¬ 
day. 19 La. 154. 

21. Miss—Coulter v. Robertson, 22 
Miss. 18. 

66 C.J p 250 note 78. 

22. N.Y.—Pratt v Adams, T Paige 
615. 

66 C.J p 250 note 80. 

28. N.Y.—Pratt v. Adams, supra. 
2ft. Tex—Dodd v. Phoenix Mut. Life 
Ins. Co.. CivApp., 122 S.W.2d 679, 
error refused— Corpus Juris quoted 
la John Hancock Mut. Life Ins. Co. 
▼. Houston, Civ.App., 76 S.W.2d 176, 
179, error dismissed. 

66 CJ. p 251 note 83. 


25. Ga.—Dublin Veneer Co v. Ken¬ 
drick. 175 SE. 687. 179 Ga. 237. 

Tex.— Corpus Juris quoted la John 
Hancock Mut. Life Ins. Co v 
Houston, Civ.App. 76 S.W 2d 176. 
179, error dismissed—John Han¬ 
cock Mut. Life Ins. Co. v. Harrison, 
Civ App., 82 S.W.2d 1075, error dis¬ 
missed. 

66 C.J. p 251 note 84. 

26. Tex — Corpus Juris quoted in 
John Hancock Mut. Life Ins. Co. v. 
Houston, Civ.App., 76 S.W.2d 176, 
179, error dismissed. 

66 C.J. p 251 note 85. 

Loan held "renewal” 

Where lender loaned money to bor¬ 
rower to discharge usurious note and 
contract and with knowledge of usury 
took transfer of note and contract, 
a note subsequently executed by bor¬ 
rower to lender constituted & ’’renew¬ 
al" of the usurious note and contract 
and was subject to the equities exist¬ 
ing between the original parties.— 
Denson v. Peoples Bank, 199 S.E. 
324, 58 Ga.App. 518. 

Vote issued to foreign corporation 
Where note evidencing usurious 
loan was paid from proceeds of two 
notes, one payable to original domes¬ 
tic corporate lender, and other pay¬ 
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able to foreign corporation with com¬ 
mon ownership, and domestic busi¬ 
ness of foreign corporation was han¬ 
dled at office of domestic corporation, 
the three loans were so inextricably 
linked that usurious nature of orig¬ 
inal loan extended to all, and Inter¬ 
state commerce was not Involved.— 
Public Loan Corp. v. Weaver, Ark., 
270 S.W.2d 888. 

27. Ill —Cobe v. Guyer, 86 N E 1088, 
237 Ill. 568. 

NY—Price v. Lyons Bank, 83 NY. 
55, 88 Am D. 368. 

28. N.Y.—Cope v. Wheeler, 41 N.Y. 
303. 

29. Ala.—Dewberry v. Bank of 
Standing Rock, 150 So. 463, 227 
Ala. 484—Cain v. Gimon, 86 Ala. 
168. 

Ariz — Corpus Juris oitsd in. Colllster 
v. Inter-State Fidelity Building & 
Loan Ass'n of Utah, 88 P.2d 626, 
631, 44 Ariz. 427, 98 ALR. 1020 
Ark.—Bailey v. Commerce Union 
Bank, 269 S.W 2d 813, applying 
Tennessee law. 

Fla.—Mackey v. Thompson, 14 So.2d 
571, 153 Fla. 210 

I1L—Marks v. Pops, f N.E.2d 481, 
289 IlLApp. 558. 
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ties, guarantors, heirs, devisees, and personal rep¬ 
resentatives. 80 This is true whether the statutes 
declare the contract void in whole or only to the 
extent of the usury, or whether a penalty is given 
for the taking. 81 In order to question the validity 
of a usurious contract, the right must be based 
on the original debtor’s right. 82 Thus, where a co¬ 
defendant debtor refuses to plead usury, defend¬ 
ant who contracted to hold him harmless may not 
avail himself of the defense of usury. 83 

§ 72. Borrowers May Show Usury in Defense 

a. In general 

b. Usury defense as aid to injustice 

a. In General 

Since the law does not conaider the borrower In pari 
delicto with the lender, the borrower can always set up 
the defense of usury. 

The borrower is always accorded the right to 
set up usury in order to defeat his obligation, the 
law not regarding him m pari delicto with the 


usurer, 84 provided he has not by his own act or 
omission waived or forfeited such right. 86 

Mortgagor . The defense of usury is personal to 
the mortgagor, 38 and those in privily with him, 
as discussed infra § 126. A mortgagor may inter¬ 
pose the defense of usury in an action to foreclose 
the mortgage if he is a party thereto and liable for 
a deficiency judgment, 37 notwithstanding he has con¬ 
veyed his mortgaged premises to another, 88 or has 
sold the equity of redemption to a third person who 
has taken the property subject to the mortgage, 88 
or notwithstanding he has been divested of title to 
the mortgaged premises by judicial sale in another 
action. 40 

Where the property is reconveyed to the mort¬ 
gagor, he has the right to interpose the defense of 
usury as if he had never parted therewith, 41 unless 
he has waived the right 42 This is so particularly 
where the original grantee did not assume pay¬ 
ment of the mortgage on conveyance to him, but 
merely took the property subject to the mortgage. 48 


Ky.—Dexter v Beaver Dam Deposit 
Bank. 245 S W 2d 599 

La —Mossier Acceptance Corp v 
Naquin. App. 30 So 2d 766. amend¬ 
ed 31 So.2d 247 

Mich—Union Guardian Trust Co v 
Crawford. 258 N.W. 248, 270 Mich 
207—Leon v. Zlatkin. 251 NW 377. 
265 Mich. 225. 

N Y.—Bullard v. Raynor. 30 N.Y. 197 
—Howard v. Kirkpatrick. 31 N Y S. 
2d 182. 263 App Div 776—West Side 
Federal Sav. ft Loan Ass'n of New 
York City v. Rosen. 118 N.Y S 2d 
311, 202 Misc. 442—Rodner v Sil¬ 
verman. 296 NYS. 691, 163 Misc 
316. 

NC—Hill v. Lindsay, 188 SE 406. 
210 N C. 694 

Tenn—Williams v. Boyd ft Fulmer. 
2 Tenn.App. Ill 

Wis.—Zang v. Schumann, 65 NW.2d 
864, 262 Wis. 570 

66 C.J. p 251 note 90. p 279 note 64 

8 a Cal.—Martin v. Ajax Const Co, 
269 P 2d 132. 124 Cal App 2d 425 

Tenn—Williams v Boyd & Fulmer, 
2 Tenn.App 111 

SI. N.C.— Corpus Juris quoted in 
Pinnlx v. Maryland Casualty Co, 
200 S.E. 874. 878, 214 NC. 760. 

Vt.—Austin v. Chittenden, 33 Vt 
553. 

38. Mo.—Straus v. Tribout, 116 S.W 
2d 106, 342 Mo. 611. 

33. Tenn—Williams v. Boyd ft Ful- 

• mer, 2 Tenn.App. 111. 

34. Idaho —Milo Theater Corp v. 
National Theater Supply, 233 P 2d 
426. 71 Idaho 436 

N.Y —Krulik v. Confidential Personal 
Loan Co., 26 N.Y.S.2d 676, 176 Misc 
136. 


Tex —Hampton v. Guaranty State 
Building ft Loan Ass'n, Civ App, 
63 S.W 2d 873. 

66 C J p 251 note 94. 

Purchaser who agrees as part of 
purchase prioe, to discharge mort¬ 
gage or deed of trust on property 
conveyed, cannot raise question of 
usury m respect to obligation secured 
by mortgage or deed of trust, since 
purchaser is not regarded as borrow¬ 
er of money —Stephens v. Glenn, Tex 
Civ App., 77 S W 2d 343. 

35. Me.—Richardson v. Field. 6 Me. 
35 

66 C J p 252 note 95. 

36. Mich.—Tuxedo Enterprises v 
Detroit Trust Co., 261 N.W. 283, 
272 Mich. 160 

37. Md—Brenner v. Plitt, 34 A.2d 
853, 182 Md 348. 

Neb—Platner Lumber Co. v. Theo¬ 
dore. 235 N.W. 467, 120 Neb 804. 
N.Y—Loeb v Clement. 278 N.Y S 
136, 243 App Div 834. 

Bquity looks behind the form of the 

Where loan company issued check 
to corporate trustee, which in turn 
executed its note and junior mort¬ 
gage, and defendant and his wife 
were holders of beneficial certificates 
of interest in realty mortgaged, and 
loan company knew that transaction 
was for benefit of defendant, equity, 
looking behind form of transaction, 
would find that defendant in reality 
was the debtor and entitled to defend 
foreclosure suit on ground of usury. 
—Engert v. Chicago Title ft Trust 
Co. 62 NE 2d 63. 336 IlLApp 566. 

38. N.Y—Edelman v. Cymberg, 27 
N.Y S 2d 151, 261 App.Div. 698, re¬ 
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argument denied 29 N Y S 2d 909, 
262 App Div. 921, appeal denied. 

39. NJ-Scull v. Idler. 81 A. 746, 
79 N J Eq 466 
66 C J p 252 note 97 
4ft Neb.—Platner Lumber Co. v. 
Theodore, 235 NW. 467, 120 Neb. 
804 

41. Ind.—Stephens v. Muir, 8 Ind. 
352, 65 Am D 764. 

Tex —Lavender v. Glenn, Civ App., 
82 S.W 2d 714. 

48. Usury held waived 

(1) Mortgagors conveying mort¬ 
gaged property to grantees, who as¬ 
sumed mortgage and thereafter re¬ 
conveyed to mortgagors by quitclaim 
deed, held precluded from setting up 
usury m foreclosure action.—Fitz- 
simmons v Roberts, 261 N.Y.S. 467, 
237 App Div. 467. 

(2) Mortgagor by conveying mort¬ 
gaged property and thereafter ac¬ 
cepting reconveyance of property, 
and as part consideration therefor 
assuming indebtedness due mortga¬ 
gees, waived right to assert that 
loan was usurious, and to have be¬ 
come originally liable for payment 
of whole indebtedness.—Temple 
Trust Co v. Lykes. Tex.Civ.App., 86 
SW.2d 818. 

43. Tex.—Lavender v. Glenn, Civ. 

App., 82 S.W.2d 714. 

66 C J. p 252 note 1. 

Where payment expressly 

Mortgagor who had conveyed prop¬ 
erty subject to liens for nominal con¬ 
sideration and had later reacquired 
property expressly assuming pay¬ 
ment of indebtedness was estopped 
to plead usury in original mortgage 
transaction.—Van Meter v. American 
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So, whenever the mortgagor retains any interest in 
the mortgaged premises, 44 or any personal liability 
is sought to be enforced against him, 45 he may set 
up the usury in a suit to foreclose the mortgage, 
even though the purchaser of the mortgaged prem¬ 
ises joined in the action might not do so. 46 

On the other hand, a mortgagor who has dis¬ 
posed of the property under circumstances which 
free him from personal liability on the bond or 
mortgage may not defend on the ground of usury ; 47 
and this is true in any case where no deficiency judg¬ 
ment can be obtained against the mortgagor. 48 

Where a junior mortgagee alone is seeking a per¬ 
sonal judgment against the mortgagor, the mort¬ 
gagor who had conveyed the property cannot in¬ 
terpose the defense of usury as to prior mortgages. 49 

b. Usury Defense as Aid to Injustice 

The usury law may not be used to perpetrate an 
Injustice. 

Since the usury law may not be used to perpetrate 
injustice, 60 courts of equity will not permit a bor¬ 
rower fraudulently to escape payment of his debt m 
whole or in part by purposely making a usurious 
agreement for a loan. 51 Accordingly, where offi¬ 
cers of corporations enter into usurious loan agree¬ 
ments with themselves as individuals, they will not 
be permitted to avail themselves of the defense of 
usury. 52 In such cases equity will not enforce the 
illegal contract, but will compel the borrower to pay 
principal and legal interest. 53 


§ 73. Defense of Usury Not Permitted to 
Lender 

The policy of the usury laws Is not to allow the lender 
to set up the defense of usury. 

The policy of the usuiy laws will not permit the 
usurer to set up his own usury to avoid his agree¬ 
ment. 54 He cannot set up his own turpitude to his 
advantage. 55 The party who takes or contracts 
for usury is precluded on general principles of 
public policy from setting it up to defeat any rights 
which the injured party or those in privity may 
claim by virtue of the contract. He stands in this 
respect on the same footing as the guilty party in 
case of fraud. 56 

§ 74. Defense of Usury by Corporations 

a. In general 

b. When corporation seeks affirmative re¬ 

lief 

a. In General 

In general it seems that corporations may rely on the 
usury laws In connection with their obligations to the 
same extent as individuals. However, in some Jurisdic¬ 
tions there are statutes prohibiting corporations from 
interposing the defense of usury. 

In the absence of any statute relating to the sub¬ 
ject, it seems that corporations may rely on the 
usury laws in connection with their obligations to 
the same extent as individuals. 57 In some juris¬ 
dictions, however, there are statutes directly or in¬ 
directly prohibiting corporations from interposing 
the defense of usury. 58 Where the defense of 


Central Life Ins. Co f Tex Civ.App , 
78 S.W.2d 251, error refused 

44. Neb.—People's Bldg., etc. Assoc, 
v. Palmer, 89 N.W. 316. 2 Neb, 
Unoff.. 46. 

45. Neb—People's Bldg., etc. Assoc, 
v. Palmer, supra. 

48L Neb.—People's Bldg, etc.. Assoc, 
v. Palmer, supra. 

417. Mich.—Central Holding Co. v. 
Bushman. 213 N.W. 120, 238 Mich 
261. 

66 C.J. p 252 note 5. 

48. Mich.—Central Holding Co. v. 
Bushman, supra. 

66 C.J. p 252 note 6. 

49 . Ohio.—Levitch v. Schaengold* 
181 N.E. 821, 42 Ohio App. 44 

80. Cal.—Baker ▼. Butcher, 289 P. 

236. 106 Cal App. 358. 

66 C.J. p 252 note 8. 

6 L Ark.—Perry v. Shelby, 118 S.W. 

2d 849. 196 Ark. 541. 

66 C.J. p 252 note 9. 

80. HL—Builder’s Bond 4b Mortg. Co. 

v. Bickley, 262 Ill.App. 603. 

86 CJ. p 252 note 10. 


53. Neb—Gund v. Ballard. 103 N. 
W. 309. 73 Neb 547. 

54. N Y —Silverman & Kantrowich 
v Liebers. 224 N Y.S. 332, 130 Misc 
682—Thomas v Fish, 9 Paige 478. 

66 C J. p 252 note 13. 

55. N Y.—Hansee v. Phinney, 20 
Hun 153 

56. Wis.—Riley v. Gregg, 16 Wis 

666 . 

67. N.Y.—Scudder v Hoyt, 216 N.Y. 
S 305, 309, 218 App.Div. 11, af¬ 
firmed 157 N E 842, 245 N.Y 522. 
66 C J. p 253 note 17. 

Za Florida 

(1) Act effective Oct. 1, 1953, re¬ 
vising and consolidating corporate 
laws, effectively repealed, though by 
number only, statute making defense 
of usury unavailable to corporations 
and made usury laws applicable to 
corporations as well as individuals 
—Sodi, Inc. v. Sail tan, Fla., 68 So.2d 
882. 

(2) Under the former statute a 
corporation subject to 1925 statute 
could not interpose defense of usury. 
—Deauville Casino Corporation v. Mi- 
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| ami Beach Furnished Homes Corpo- 
! ration. 150 So. 226, 112 Fla 55— 
Fuller, Inc., v Frank F Jonsberg, 
Inc. 144 So 653, 107 Fla. 330, re¬ 
hearing denied 145 So. 67, 107 Fla. 
330. 

(3) Domestic corporation, charter¬ 
ed before enactment of General Cor¬ 
poration Act. could contract to bor¬ 
row money at such rates of interest 
as its board of directors shall au¬ 
thorize or agree on, irrespective of 
general usuiy laws of state and the 
court could not refuse to give legal 
effect to or declare void contract of 
corporation chartered before enact¬ 
ment of statute prohibiting corpora¬ 
tions from interposing defense of 
usury, to pay interest at rate not 
exceeding that authorized or agreed 
on by board of directors, though 
usurious in case of individual.—Mat- 
lack Properties v. Citizens 4b South¬ 
ern Nat Bank, 162 So. 148, 120 Fla. 
77. 

58. US—In re Tastyeast, Inc., C.C. 

A.N.J., 126 F.2d 879, certiorari de¬ 
nied Modern Factors Co. v. Ta¬ 
styeast, Inc., 62 &Ct 1291. 316 U.S. 
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usury is forbidden the corporate borrower, the in¬ 
dorsers, guarantors, and sureties are also pre¬ 
cluded from challenging the validity of a corporate 
obligation governed by the laws of the state on the 
ground of usury. 69 Some of the statutes prohibit 
corporations from interposing usury as a defense 
only as to obligations of a specified nature and no 
others. 60 Such statutes have been held retrospec¬ 
tive in their operation, 61 and in effect to repeal the 
usury laws in so far as they affect loans to corpo¬ 
rations of any kind. 62 They render the usury law 
inapplicable to corporate contracts or obligations. 63 
In fact, where a corporate obligation is executed 
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under a statute denying the benefit of a plea of 
usury to a corporation the contract is validated and, 
thus, the defense will be denied an individual in¬ 
dorser. 64 

Under these statutes it is generally held that the 
validity of an obligation is not affected by a cor¬ 
poration’s agreement to pay, 66 or the payment of, 66 
so much interest as would constitute usury if ex¬ 
acted from an individual. The fact that a corpora¬ 
tion was organized for the sole purpose of taking 
the loan and escaping the usury laws will not enable 
it to interpose the defense of usury m the face of 
such a statute. 67 If, on the other hand, a loan is 


696, 86 L.Ed 1766—In re Kashmir 
Refinishlng Co.. C.C.A.N.Y., 94 F 2d 
652. 

Ill —Tennant v. Joerns, 160 N E 160, 
329 Ill 34. 

Mich.—Lee v Industrial Research 
Corp, 46 NW.2d 413, 329 Mich 636 
—Tuxedo Enterprises v. Detroit 
Trust Co., 261 N.W. 283, 272 Mich 
160. 

N J.—Gelber v Kugel’s Tavern, 89 
A 2d 654. 10 N.J 191. 

N Y.—Proudman v Shaw Service 
Stations, 7 NTS 2d 626. 255 App. 
Div 857—Pink v L Kaplan. Inc, 
300 NYS 45. 252 App Div 490— 
King Mercantile Co v Cooper, 100 
NYS 2d 754. 199 Misc 381—Astra 
Pictures v Schapiro. 48 N Y S 2d 
858, 182 Misc 19. 

Ohio—Alston v. American Mortg 
Co, 156 NE 606. 24 Ohio App 475. 
affirmed 157 NE 374, 116 Ohio St 
643 

Pa—Houghten v Restland Memorial 
Park, 23 A 2d 497. 343 Pa. 625 
Wis—Feest v. Hi 1 lorest Cemetery, 
19 N W 2d 246, 247 Wis 160. 

66 C.J. p 253 note 18 

Corporation need not be defendant 

Fla—Matlack Properties v. Citizens 
& Southern Nat. Bank. 162 So 148, 
120 Fla 77. 

66 C J. p 18 note [d] 

Purpose of statutory provision 

(1) Purpose of statutory provision, 
prohibiting corporations from inter¬ 
posing defense of usury, was to pro¬ 
tect Investors loaning money to cor¬ 
porations by purchasing their nego¬ 
tiable paper or bonds, whether at dis¬ 
count or par—Matlack Properties v. 
Citizens ft Southern Nat. Bank, su¬ 
pra. 

(2) The statute precluding a cor¬ 
poration from setting up the defense 
of usury was passed to protect those 
that had made loans of money and 
had taken paper or bonds of a corpo¬ 
ration—Fine v H Klein, Inc., 77 A 
2d 295, 10 N.J.Super. 295. 

(3) Other statements of statutory 
purpose see 66 C.J. p 253 note 18 [a] 
69. US —Winkle v. Scott, CCA Mo, 

99 F.2d 299, certiorari denied 59 


SCt. 484, 306 US. 634, 83 L Ed. 

1036. 

NJ-Fine v. H Klein, Inc., 77 A.2d 

295, 10 N J Super 295 
Waiver of demand and notice 

The indorser of an Illinois corpora¬ 
tion’s notes who waived demand and 
notice and contended that notes were 
usurious as to him was merely an 
indorser and not a comaker on ground 
that he became absolutely obligated 
to pay notes, since that fact did not 
change his secondary liability under 
statute —Winkle v. Scott, C.C.A Mo, 
99 F.2d 299, certiorari denied 59 S 
Ct. 484, 306 U.S. 634. 83 L Ed 1036. 

60. N J —Mazann v Hudson County 

Real Estate & Building Co., 76 A. 

322, 80 N J Law 35 
66 C J. p 253 note 19. 

Obligations 

(1) Under the statute precluding a 
corporation from setting up defense 
of usury to any suit brought against 
it on any ^obligation” executed by 
the corporation, the word “obliga¬ 
tion” refers to corporate obligations 
in the sense of bonds, mortgages, de¬ 
bentures and the like that go on the 
market and into the hands of the 
public —Fine v H Klein, Inc . 77 A. 
2d 295, 10 NJ Super. 295—Pick v. 
Brand. Inc, 53 A.2d 304, 135 N.J Law 
526. 25 N J Misc 329. 

(2) Corporate promissory notes 
containing acceleration-on-default 
clauses providing for attorney’s col¬ 
lection fees and in part at least se¬ 
cured by a chattel mortgage were 
“obligations” executed by the corpo¬ 
ration within the statute precluding 
the setting up of the defense of usury 
irrespective of whether the notes 
remained in the hands of the original 
creditor or came into the hands of 
the public on the market —Fine v. H 
Klein, Inc., supra. 

(3) Where nature of individual’s 
suit against corporation was to re¬ 
cover from corporation for usurious 
loan made to it by individual, rather 
than on checks issued in repayment 
of the loan by the corporation and 
returned to individual stamped “pay¬ 
ment stopped/' corporation was not 
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precluded under statute from setting 
up defense of usury—Pick v. Brand, 
Inc, supra. 

Obligations maturing In lass than 
year 

Ohio —Independent Foods v. Lucas 
County Sav Bank, App., 70 N E 2d 
139—Rose v Baxter, 34 N E 2d 
1011, 67 Ohio App. 1—Alston v. 
American Mortg Co.. 156 NE. 606, 
24 Ohio App 475. affirmed 157 N.R2. 
374, 116 Ohio St 643 
66 C.J p 253 note 19 [a]. 

Effect of statute as to other loans 
Under an act authorizing corpora¬ 
tions to borrow money in disregard 
of the usury law it has been held 
that the act did not annul the usury 
law as to all other loans but merely 
withdrew from Its operation loans to 
corporations at rates of interest oth¬ 
ers ise unlawful—Tennant v. Joerns, 
160 NE 160, 329 Ill 34. 

61. NY—Rosa v. Butterfield, 33 N. 

Y 665 

66 C J p 254 note 20 

62. US —In re International Raw 
Material Corp, C.C.AN.Y., 22 F.2d 
920. 

66 C J. p 254 note 21. 

63. Md —Shriver v Druid Realty Co. 
of Baltimore City, 131 A. 815, 149 
Md 385. 

66 C J p 254 note 22. 

64. US —Winkle v. Scott, C C.A. 
Mo, 99 F 2d 299, certiorari denied 
59 S Ct 484, 306 U.S. 634, 83 L Ed. 
1036. 

65. US —Winkle v. Scott, supra. 

66 C.J p 254 note 23. 

66. US —In re Bernard ft Katz, C. 
CAN.Y, 38 F.2d 40. 

66 C J p 254 note 24. 

67. N.Y —Bradley v. Selengut, 54 N. 

Y S 2d 457, 269 App.Div. 209—Wer- 
ger v. Haines Corp., 94 N Y S 2d 
691, affirmed 101 NY.S.2d 361. 277 
App Div 1108, affirmed 100 N E 2d 
189, 302 N.Y. 930 

66 C.J p 254 note 26. 

Bstoppel 

(1) Chattel mortgagors who held 
themselves out to mortgagee as a le- 
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actually made to an individual, although in form to 
a corporation, the usury defense may be raised to 
defeat the obligation . 68 The mere fact that the sole 
owner of the corporate stock is an individual is alone 
not enough to indicate that the loan was made to 
the individual so as to make available to the cor¬ 
poration the usury defense . 69 The fact that a 
corporate mortgagee assigns to an individual a por¬ 
tion of a mortgage executed by a corporate mort¬ 
gagor does not impair the binding effect of the mort¬ 
gage with respect to the defense of usury . 70 In 
spite of the fact that corporations cannot interpose 
the defense of usury, where the usury statute is in 
the form of a prohibition against the exaction of 
more than a fixed rate of interest, the corporation is 
not prevented from insisting that only legal interest 
be allowed in determining the amount due . 71 One 
contracting to lend money to a corporation at “usu¬ 
rious” rates cannot escape his liability thereunder 
because of the alleged usury . 72 The fact that a 
loan to a corporation is secured by a mortgage of 
an individual does not render it open to the attack 
of usuiy . 73 The statutes depriving corporations 
of the usuiy defense do not apply to a loan made 
hy a natural person merely because a corporation 
has succeeded to the rights of such person under 
a contract invalid as to him on account of usury . 74 
Where the Constitution requires the legislature to 
establish a rate of interest which shall be equal 
and uniform throughout the state, it cannot au- 
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thorize m corporation to pay more than the legal 

rate . 78 

b. When Corporation Seeks Affirmative Belief 

The acts denying the defense of usury to corpora¬ 
tions has been construed to deny to them also the benefit 
of the usury laws when they are seeking affirmative relief. 

The acts denying to corporations the defense of 
usury are construed to deny to them also the bene¬ 
fit of the usury laws when they seek affirmative 
relief . 76 Therefore, a corporation cannot succeed 
in its suit to have canceled security given for a 
loan at excessive interest , 77 or to recover securities 
deposited with a lender on a usurious loan ; 78 nor 
can it sue to recover usurious interest paid . 79 The 
statute does not take from the corporation the right 
to ask of a court of equity relief from extortionate 
and oppressive contracts . 80 

Minority stockholder . A minority stockholder 
may not sue to set aside a bond and mortgage ex¬ 
ecuted by the corporation on the ground that it pro¬ 
vided for usurious interest . 81 

§ 75. -What Law Governs 

The statute prohibiting the defense of usury to cor¬ 
porations establishes merely a rule of procedure not 
applicable in the courts of other states. 

From the language generally used therein it would 
seem that a statute prohibiting the defense of usury 
to corporations establishes merely a rule of pro¬ 
cedure not applicable in the courts of other states . 82 
The tendency, however, is to give such a statute a 


Sally organized corporation were es¬ 
topped to deny existence of corpora¬ 
tion and hence, under the provision 
excluding application of usury stat¬ 
ute to corporate borrowers, could not 
rely on usury to defeat their obliga¬ 
tion under chattel mortgage—Tidd 
v. La Salle Indus. Finance Corp., 61 
N.E.2d 774. 326 Ill.App. 262. 

(2) Individual would not be es¬ 
topped from recovering usurious bo¬ 
nuses on loans made in fact to indi¬ 
vidual though m form disguised as 
loans to corporation, where such in¬ 
dividual was never advised or aware 
of purpose for which lenders insisted 
upon organization of corporation It. 
S. 31:1—1 et seq, 6. N.J.S.A.—Gelber 
v. Kugel's Tavern, 89 A.2d 654, 10 
N.J. 191. 

(3) Other Instances of estoppel, see 
66 C.J. p 254 note 26 [b]. 

N. N.J.—Gelber ▼. Kugel's Tavern, 

supra. 

ET.—-Kings Mercantile Co. v. Coop- 

er, 190 N.Y.S.2d 754, 199 Misc. 381. 
66 CLJ .p 255 note 27. 


Receiver of oorporatloa not within 

statute 

U S.—In re West Counties Const. 
Co., C.A.I11., 182 F.2d 729. 

69. NY.—Jenkins v. Moyse. 172 N. 
B. 521, 254 N Y. 621—In re Smith's 
Will, 116 N.Y.S.2d 67. 280 App Div. 
947, motion to resettle denied 118 
N.Y S.2d 766, 281 App Div. 767, re¬ 
argument denied 119 N.Y.S.2d 231, 
281 App Div. 846, affirmed 113 N. 
B 2d 154. 305 N.Y. 764. 

70. N.Y.—New York Title & Mort¬ 
gage Co. v. Mapletree Estates, 247 
N.Y.S. 449, 139 Mlsc 393. 

7L Ill—Dorothy v. Commonwealth 
Commercial Co., 116 N El 143, 278 
Ill. 629, LR.A.1917E 1110—Union 
Nat. Bank v. Louisville, etc., B. 
Co., 34 N.E. 135, 145 I1L 208, error 
dismissed 16 S Ct. 1039, 163 U.S. 
325, 41 LEd. 177. 

72. N.Y.—Silverman A Kantrowich 
v. Liebers, 224 N.Y.S. 332, 130 
Mlsc. 582. 

66 C.J. p 255 note 3L I 


ance Corporation v. Larson, 159 A. 
819. 110 NJEq 305. 

66 C.J. p 255 note 32. 

74. N.Y—Frank v. Haslng Realty 
Corp, 252 N Y.S 847, 234 App.Dlv. 
712. 

66 C.J. p 255 note 33. 

76. Tenn.—McKinney ▼. Memphis 
Overton Hotel Co, 12 Heisk. 104. 

76. Iowa —Corpus Juris cited la 
Equitable Life Ins. Co. v. Mann. 7 
N.W.2d 566. 669, 233 Iowa 293. 

77. N Y.—Isle of Wight Co. v. 
Smith, 4 N.Y.S. 78. 51 Hun 562. 

78. N.Y.—Belmont Branch Ohio 
State Bank v. Hodge, 20 N.Y.Su- 
per. 543, affirmed 35 N.Y. 65. 

79. N Y.—But ter worth ?. O'Brien, 
23 N.Y. 276. 

80. Ill.—Higgins v. L&nslngh, 40 N. 
B 862, 154 Ill. 301. 

81. N.Y.—MacQuoid v. Queens Es¬ 
tates, 127 N.Y.S. 867, 143 App.Div. 
134. 

82. Mich.—Stock v. Detour Lumber 
A Cedar Co.. 114 N.W. 976, 151 
Mich. 21. 16 L.RAl,N.S^ 616. 14 
Ann.Cas. 112. 

66 C.J. p 256 note 42. 


73. N.J.—General Motors Accept- 
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much broader significance. It is usually held that 9 
since it is in effect a repeal of the usury laws as 
far as applicable to loans made to corporations the 
statute does not merely cut off the defense to the 
corporation, but ^validates the contract itself. 83 
Hence, it follows that a contract validated by such 
a statute in the state in which it is made will be 
held valid in the courts of other states. 84 

The statutory prohibition of any state against 
the interposition of the defense of usury has been 
held to apply to all corporations, both domestic and 
foreign, when sued in the courts of that state, 85 
regardless of where the contract is made or the lex 
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loci by which it is governed.** However, it does not 
become a part of the charter of a corporation or¬ 
ganized in such state so as to affect the corpora¬ 
tion’s right when sued in another jurisdiction. 87 
Hence, that the law of the state in which a cor¬ 
poration is organized prohibits it from interposing 
the usury defense will not prevent the interposition 
of such defense by the corporation when sued in 
another state. 88 The fact that bonds were made 
payable in a state denying the defense of usuiy to 
corporations will not deny such defense to a cor¬ 
poration incorporated m a state having no such 
statute, when sued m that state on a usurious con¬ 
tract. 83 


F. PURGING CONTRACT OR OBLIGATION OF USURY 


§ 76. In General 

An obligation once ueurioua is always usurious as 
long as Its original existence continues; but It is also 
true that an indebtedness tainted with usury may be 
purged of the usury. 

It is a settled principle that an obligation once 
usurious is always usurious as long as its original 
existence continues; 90 but it is also true that an 
indebtedness tainted with usury may be purged of 
the usury, 91 and, when evidenced by a new, differ¬ 
ent, and clean instrument, will be enforced by the 
courts, as discussed infra § 78. Parties to a usurious 
contract can do nothing to validate it, so as to de¬ 
prive the debtor of his right to defend on the 
ground of usury, except by expunging the usurious 
element. 92 Although usury has, from time im¬ 


memorial, been obnoxious to the law, nevertheless 
the more modem rule has developed which per¬ 
mits the purging of a debt of all usury at the behest 
of an obligor who was such from the inception of 
the indebtedness. 93 It has been said that the tenden¬ 
cy of the courts in all jurisdictions is to construe the 
right of the debtor to purge his obligations of usury 
with great liberality. 94 

§ 77. Time for Purging Contract of Usury 

The courts cannot purge usury after suit is brought 
and the defense of usury interposed. 

While the parties to a usurious contract may, by 
agreement, purge it of usury, the court cannot do 
so after suit is brought and the defense of usury 
is interposed. 95 


83. U.S —Winkle v. Scott, CCAMo, 
99 F2d 299. certiorari denied 59 S 
Ct. 484. 306 US 634. 83 L£d 1036 

N Y.—Rosa v Butterfield. 33 NY 
665—Curtis v. Leavitt. 15 N.Y 9. 

84 . Ky.—Bis Four Mills v. Com¬ 
mercial Credit Co.. 211 SW.2d 831. 
307 Ky. 612 

Tenn—Manufacturers Finance Co v. 
B ft L Johnson & Co., 15 Tenn 
App. 236 

66 C J. p 265 note 46. 

85. U S.—M. Lowenstein 6b Sons v. 
British-American Mfg Co., D C 
Conn, 300 F 853. reversed on oth¬ 
er grounds. CCA.. 7 F.2d 51. 

66 C.J. p 255 note 47. 

88 . N.Y—Rosa v. Butterfield. S3 N. 
Y. 666. 

66 C.J. p 255 note 48. 

87 . U.S.—M. Lowenstein ft Sons v. 
British-American Mfg. Co., D.C. 
Conn.. 300 F. 853. reversed on oth¬ 
er grounds. C.C A.. 7 F.2d 51. 

88 . Mich.—Stock v. Detour Lumber 


ft Cedar Co.. 114 N.W. 876. 151 
Mich 21. 16 LRA.N.S., 616, 14 
AnnCas. 112 
66 C J. p 256 note 50. 

89. N C.—Craven v. Atlantic ft 

North Carolina R. Co., 77 N.C. 289. 

90. NY —Grushkin v. Feinberg, 292 
NYS 631, 161 Misc. 657 

Wash —Auve v Fagnant, 134 P 2d 
454, 16 Wash 2d 669—Celian v 

Coast Finance Corporation, 66 P 2d 
363. 189 Wash 676. 

66 C.J p 256 note 52. 

91. Okl —Guinn v. Security State 
Bank of Shawnee, 176 P. 898, 74 
Okl. 102. 

66 C J. p 256 note 53. 

Judgment In foreclosure suit 

Where debtor, an original party to 
usurious note and trust deed, in a lis 
pendens purchase agreed to take land 
back subject to whatever judgment 
might be rendered in foreclosure suit, 
he could not hold land without pay¬ 
ing such judgment.—West v. Ogden, 
C.C.ATex., 74 F.2d 777. 
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Possibility of usury being exacted in 
future 

Where usurious note and trust deed 
had become part of consideration in 
purchases of land, sometimes by way 
of absolute and direct assumption and 
sometimes by taking subject thereto, 
but in every instance forming part of 
the purchase price usury was held 
purged, especially where usury resid¬ 
ed. not in any present exaction, but 
in the possibility of its being exact¬ 
ed in future, and usury had never in 
fact been charged.—West v. Ogden, 
supra. 

92. Ill—Marks v. Pope, 7 N.EL2d 
481. 289 Ill.App. 558, reversed on 
other grounds 19 N.E.24 616, 370 Ill. 
597, 127 ALR. 185. 

93. Ky —Williams v. Eagle Bank, 
189 S.W. 882. 172 Ky. 54L 

94. Ky.—-Williams v. Eagle Bank, 
supra. 

95. N.D.—Person v. Mattson, 156 N. 
W. 780. 22 N.D. 49, Ann.Cas.l918A 
747. 

66 C.J. p 256 note 58. 
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$ 78. What Constitutes Sufficient Purging of 
Usury 

a. In general 

b. Renewal of usurious obligation or 

substituted security 

c. Change of parties on renewal 

d. Usurious debt as consideration for 

conveyance 

a. In General 

In general It may be said that a usurious obligation 
may be purged of its taint by a subsequent agreement 
based on a new or independent consideration; but as 
long as the original obligation continues the taint of 
usury persists, and the mere indorsing or crediting on the 
usurious instrument the amount of the illegal exaction 
as paid, or advancing money to cover the usury, will not 
purge the debt of the taint of usury. 

In general it may be said that a usurious obliga¬ 
tion may be purged of its taint by a subsequent 
agreement based on a new or independent consid- 
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eration." Any transaction between a debtor and 
creditor which results in cancellation or settlement 
of a usurious debt purges the debt of usury. 97 The 
general principle determining when an indebted¬ 
ness infected with usury is to beseemed disinfected 
may be stated as follows: If the tainted obligation 
is with the full knowledge and consent of the bor¬ 
rower, finally canceled or abandoned, and a new 
obligation, containing no part of the usury, is ex¬ 
ecuted in legal form, and supported solely by the 
moral obligation resting on the borrower to pay 
the money actually received with legal interest there¬ 
on, such new obligation is valid and enforceable. 98 
On the other hand, as long as the original usurious 
obligation continues to exist, based on a consid¬ 
eration in which usury inheres, the taint of usury 
persists, whatever be the form which the subsequent 
dealings of the parties may cause it to assume, 99 
even though new parties may have been introduced, 1 
or the borrower allowed to assume a different re- 


96. Tex.—John Hancock Mut Life 
Ins. Co. v. Houston, CivApp, 76 S 
W.2d 176, error dismissed. 

66 C.J. p 256 note 59. 

97. Tex —Bookhout ▼. McGeorge. 
CivApp, 65 S.W.2d 612, error dis¬ 
missed. 

98. Tex —Corpus Juris cited in 

Commerce Trust Co v Ramp, 138 

5 W 2d 531, 534, 135 Tex 84—Ja¬ 
coby v. North American Building: 

6 Loan Ass'n, CivApp, 135 S W.2d 
527, error dismissed, judgment cor¬ 
rect—Shearer v. Deming Inv. Co, 
Civ App., 114 S W 2d 605, error re¬ 
fused. 

Wash—Celian v Coast Finance Cor¬ 
poration, 66 P.2d 363, 189 Wash. 
676. 

66 C.J. p 256 note 60. 

Buie Inapplicable 

Rule that usurious character of old 
contract attaches to new one does not 
apply when old contract is abandoned 
and new one entered into free from 
vice of old—Carter v. Leon Loan & 
Finance Co, 146 So. 664, 108 Fla. 567. 

99. Ala—Berry v. Bank for Savings 
& Trusts, 14 So.2d 129, 244 Ala. 691 
—Corpus Juris cited in Valley 
Mortg Co. v. Patterson, 8 So. 2d 213, 
216, 30 Ala App. 492. 

Ga—Hartsfleld Co. v. Watkins, 20 S 
£ 2d 440, 67 Ga App. 411—Newcomb 
V. Niskey’s Lake. 12 SE2d 160, 63 
G&.App. 811. 

Mich.—Mathews v. Tripp, 281 N.W. 
412, 285 Mich. 705—Union Guardian 
Trust Co. v. Crawford, 258 N.W. 
248, 270 Mich. 207. 

N.T.—HInman v. Brundage, 18 N.Y.S 
2d 368. 

Okl.—Sanford ▼. Anchor Loan Co., 63 
P.2d 046, 178 Okl. 616, 


Tex—Commerce Trust Co v Ramp, 
138 S W 2d 631. 135 Tex 84 
Wash—Tacoma Hotel v. Morrison & 
Co. 74 P.2d 1003. 193 Wash 134- 
Cel lan v. Coast Finance Corp, 66 
T 2d 363, 189 Wash 676 
WVa—Hall v. Mortgage Security 
Corporation of America, 192 SE 
145. 393, 119 W.Va. 140. Ill ALR 
118. 

66 C J p 257 note 61. 

Acceleration of payment of principal 

A contract expressing the intent 
to exact usurious interest in the 
event of a default m the payment of 
installments in a jurisdiction where 
such an acceleration clause is said 
to render the contract usurious, as 
discussed supra 8 29, is not purged of 
the taint of usury by the running 
of such time without default as to 
render the exaction of the usurious 
interest impossible —Atwood v Dom¬ 
ing Inv. Co., CCATex, 55 F.2d 180 

Dismissal of previous case 
Where mortgagees made usurious 
mortgage loan, transaction was not 
purged of usury by decree in previ¬ 
ous case between parties dismissing 
bill of complaint in which principal 
amount due was not determined or 
mortgagee’s right to recover Interest 
adjudicated and mortgagees were bar¬ 
red by usury statute from recovering 
Interest until entry of decree of fore¬ 
closure.—Mlsklnis v Bement, 38 N.W. 
2d 897, 325 Mich. 404. 

Bslsasa of statutory penalties 

Agreement by debtor releasing, or 
attempting to release, creditor from 
statutory penalties for charging and 
receiving illegal rate of interest can¬ 
not be enforced unless terms of 
agreement purge obligation of usury 
—Standard Credit Co. v. Lauder- 
baugh, 36 P.2d 949. 169 Okl. 266. 
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Usurious obligation bald not purged 

(1) In general 

N.Y—Professional Service Credit 
Ass’n v Donaldson. 39 N Y.S 2d 563 
Tex—Federal Mortg Co v Hawkins, 
Civ App . 96 S W 2d 744, reversed on 
other grounds 111 S W 2d 1062, 131 
Tex 56 

(2) An offer to remit the usury 
contracted for made in an amended 
complaint will not purge the obliga¬ 
tion of its tamt —Habach v Johnson, 
201 SW 286. 132 Ark. 374—66 C.J. 
p 257 note 76 

(3) Fact that the debtor testifies 
that it Has his purpose to pay the 
d« bt less the usury does not purge the 
debt of the taint, w'here the debtor’s 
statement Is \oluntary and without 
consideration —Habach v. Johnson, 
supra 

(4) Where an additional charge of 
interest for mone> hot toned is inten¬ 
tionally made in excess of the maxi¬ 
mum legal rate, the subsequent cor¬ 
rection of a mistake in calculating In¬ 
terest by sending a chec k for the ille¬ 
gal excess does not purge the con¬ 
tract of the taint of usury—Tomp¬ 
kins v. Vaught, 211 S W. 361, 138 Ark. 
262. 

(5) Where mortgagees made a usu¬ 
rious loan, the transaction was not 
purged of usury by decree In previous 
case dismissing bill of complaint in 
which principal amount due was not 
determined or mortgagee's right to 
recover interest adjudicated—Miskl- 
nis v. Bement, 38 NW.2d 897, 325 
Mich. 404. 

L Okl.—Guinn v. Security State 
Bank of Shawnee, 176 P. 898. 74 
Okl 102 

66 C J. p 267 note 62. 
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lation to the security affected with usury.* Where 
parties intend to eliminate all usurious items the 
fact that some of the items are inadvertently left 
uncorrected will not render the new obligation 
usurious. 2 3 Usury is available as pro tanto defense 
in action on renewal notes unless the new notes were 
mutually intended as payment of the original note. 4 

Under statutes providing merely forfeiture of 
the interest agreed to be paid, but not declaring the 
contract to be void m toto, a waiver by the lender 
of the interest will purge the contract of usury. 5 
Where a statute declares the entire interest agree¬ 
ment void as a consequence of the usury, the mere 
fact that a judgment in a suit involving a usurious 
note provides for the payment of legal interest only 
does not free the note of its illegal taint. 6 A usuri¬ 
ous note declared by statute to be null and void gains 
no validity by its negotiation into the hands of a 
bona fide purchaser without knowledge of the 
usury. 7 

Notwithstanding a contract is usurious in its in¬ 
ception, a subsequent agreement may be entered 
into between the parties which will eliminate the 
usurious element and in effect make a new con¬ 
tract in no wise usurious 8 * as long as any part of 
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the principal debt remains unpaid.* A subsequent 
agreement between the parties is necessary in or¬ 
der to purge the contract of usury, and a unilat¬ 
eral act of one of the parties, uncommunicated to 
the other party, is not sufficient to remove the taint 
of usury. 10 Also, where the original loan is 
usurious, the legal effect of the usury cannot be 
avoided by the execution of a separate note for the 
interest. 11 In order to obtain the benefits of a 
statute providing that one who repays or returns 
the “money, goods or other things” taken in an 
usurious transaction shall be discharged of any fur¬ 
ther penalty, restitution must be complete, 12 and the 
tender of the usurious interest to the borrower will 
not purge the transaction of the taint of usuiy so 
as to prevent the recovery by the borrower of 
stock pledged as security for the loan involved. 13 
Where the statute declares security given for a 
usurious loan to be invalid, a mortgage is not re¬ 
lieved of its taint and validated by the application 
of the excess interest on the principal as required 
by another provision of the usury law. 14 * 

Where usury has been voluntarily paid, a subse¬ 
quent release without consideration of any claim 
based on such usury has been held not to purge the 
transaction of its taint, 16 and this rule applies where 


2. Ky—German Ins Bank v. Fabel, 
72 SW 329. 24 KvL 1721. 

66 C J p 237 note 63. 

3. Ark—Jarvis v Southern Grocery 
Co, 38 SW 148. 63 Ark 223—Gar¬ 
vin v Linton. 35 SW 430, 37 SW 
569, 62 Ark 370 

4. DC—Bowen v Mount Vernon 
Sav Bank, 105 F 2d 796, 70 App 
DC 273 

66 C J p 257 note 64 

5. Cal—Davis v Westphal, 282 P 
800. 102 Cal App 148 

66 C J P 257 note 68 

6. Cal—English v Culley. 259 P 
355, 85 Cal App 291. 

66 C J p 257 note 71 

7. N.Y—Claflin v. Boorum, 25 NE 
360. 122 N Y 385 

Execution of a new note see infra 
subdivision b of this section 

a Fla—Clark v. Grey, 132 So. 832, 
101 Fla 1058 

Proposed method of calculation, for 

purpose of purging note of usury 

whereby maker of note was to be 
credited with the 10 per cent commis¬ 

sion, 6 per cent Interest on that 

amount, and, in addition thereto, 6 
.per cent Interest on amount denom¬ 
inated by him as interest paid on ex¬ 

cess amount o* note, was incorrect, 

since there was a duplication of in¬ 
terest charges.—Brickley v. Standard 
Mortgage Co., 160 S.W.2d 633, 290 Ky 
125. 


9. Ky—Brickley v Standard Mort¬ 
gage Co. supra—Goff v Charles, 
143 S W 2d 866. 284 Ky 64—Wren 
v People's Bank, 35 SW.2d 566, 237 
Ky 398 

10. Ark—General Contract Corp. v 
Duke. 270 SW2d 918. 

Correction in insurance charges 

Where difference between insurance 
and carrying charges item, included 
by seller’s stipulation in amount of 
buyer's note given in payment for au¬ 
tomobile, and cost of insurance for 
term of note, was more than maxi¬ 
mum amount of interest allowed by 
law for such term, transferee of note 
from seller could have corrected mis¬ 
take in computing Insurance premi¬ 
um, if such had been established, no¬ 
tifying buyer within reasonable time 
—General Contract Corp. v. Duke, su¬ 
pra. 

Entry of oredit 

Where, after the commencement of 
suit on the usurious contract, plain¬ 
tiff enters a credit representing usuri¬ 
ous interest payments already made, 
it has been held that the contract is 
not purged of usury, since such an 
entry is not a new and purging agree¬ 
ment and it is a unilateral act by 
plaintiff.—Jaffa v. Lopes, 81 P.2d 988, 
38 N M. 290. 

Offer to restore 

In Jurisdictions where usury ren¬ 
ders the contract absolutely void, 
an offer to restore or return the usu- 
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nous instrument will not purge the 
contract of its taint —Sheridan v. 
Post. 119 SW. 500, 140 Mo App. 96— 
66 C J. p 257 note 73. 

11. N C —Ector v Osborne, 103 S.E. 
388. 179 NC 667, 13 ALR. 1207. 

12. NY —Bowery Sav. Bank v. Nir- 
enstein, 199 NE. 211, 269 NY. 259. 

13. NY.—Curtis v. Teller, 143 N.Y. 
S 188, 157 App DIv 804. affirmed 
112 NE 1056. 217 N.Y. 649. 

66 C J. p 258 note 80 
Action to foreclose mortgage 

Statute providing that restitution 
of money illegally received under 
usury laws shall be bar to further 
penalties was inapplicable to mort¬ 
gage foreclosure action to which de¬ 
fense of usury was interposed, since 
statute is limited to provisions of 
preceding statute concerning broker¬ 
age charges, and could not emasculate 
statute making usurious obligation 
void.—Bowery Sav. Bank v. Niren- 
stein, 199 N.E. 211, 269 N.Y. 259. 

14. Or.—Casner v. Hoskins, 130 P. 
55, 64 Or. 254, applying Missouri 
law. 

*15. Okl.—Sanford ▼. Anchor Loan 
Co., 63 P.2d 946. 178 Okl. 616. 

Pa.—Saunders v. Resnick, 16 A.2d 
676, 142 Pa.Super. 457. 

66 C.J. p 258 note 83. 

Effect of voluntary settlement of 
usurious transaction see infra I 
10JL 
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the release has been exacted as a condition to the 
settlement of a loan for the usury paid on the loan 16 
or on prior successive loans forming part of the 
same transaction. 17 Where the statute declares all 
of the interest null and void as a consequence of 
the usury, the court cannot, in an action involving 
a usurious note, give judgment for the principal 
amount plus legal interest. 18 

Indorsing or crediting usury os paid. The mere 
crediting or indorsing on a usurious instrument the 
amount of the usury cannot free it from usury, 
since the original obligation still exists, 19 although 
it has been held that a mutual agreement that such 
a credit shall be regarded as purging the usury 
may be operative. 20 

Advancing money to cover usury . After a usu¬ 
rious transaction has been completed the lender can¬ 
not escape the penalties of usury merely by paying 
over to the borrower additional money sufficient to 
cover the usury. 21 

b. Renewal of Usurious Obligation or Substi¬ 
tuted Security 

The renewal of an originally usurious note validates 
the transaction if all the elements which made it usurious 
are eliminated, but the mere renewal of a usurious ob¬ 
ligation, or the substitution of a different kind of security. 


or one executed by other partiee for the original usurtoue 
Instrument does not expunge the usury as long as the 
taint remains In the consideration. 

In accordance with the general rule discussed 
supra subdivision a of this section, the renewal of 
an originally usurious note validates the transac¬ 
tion if all the elements which made it usurious are 
eliminated, 22 but the mere renewal of a usurious 
obligation will not purge the debt of its taint of 
usury 23 even though the renewal takes the form 
of an original loan. 24 Renewal of a usurious note, 
as between the same parties, partakes of the infirm¬ 
ity of the original note; 26 hence, such a renewal 
is itself usurious, as merely a new form of the same 
obligation. 26 Likewise, the substitution of a differ¬ 
ent kind of security or one executed by other par¬ 
ties for the original usurious instrument does not 
expunge the usury as long as the taint remains in 
the consideration. 27 The fact that the security 
m question is the last of a long series of successive 
renewals does not change its character. The orig¬ 
inal usury descends with the original consideration 
along the whole line and the last is no better than 
the first. 28 The introduction of a new considera¬ 
tion in the form of an additional loan will not purge 
the obligation of its taint where part of the new 
security is based on the usurious transaction. 29 If 


16. Pa.—Thompson v. Prettyman, 79 
A. 874, 231 Pa 1. 

17. Pa.—Thompson v. Prettyman, 
supra. 

18. Cal.—-English v. Culley, 259 P 
855, 85 Cal App. 291. 

19. Pa.—Frank v. Equitable Credit & 
Discount Co, 45 Pa.Dist. & Co 646. 

66 C J. p 258 note 88. 

90. N J.—Warwick ▼. Marlatt, 26 N. 
JEq. 548. 

66 C.J. p 258 note 89. 

91. Ark.—Marks v. McGehee, 85 Ark. 
217. 

S.C.—Cantey v. Blair, 18 8.C.Eq. 41. 
66 C.J. p 258 note 90. 

22. D.C.—Bowen v. Mount Vernon 
Sav. Bank, 105 F.2d 796, 70 App. 
D.C. 278. 

23. Ala—Corpus Juris cited In Val¬ 
ley Mortg Co. v. Patterson, 8 So. 
2d 213, 216. 80 Ala.App. 492. 

Cal.—Taylor v. Budd, 18 P.2d 338, 217 
CaL 262 

Conn.—Bochicchio v. Petrocelli, 11 A. 
2d 356, 126 Conn. 336, 127 A.L.R. 
457. 

Ga.—Hartsfleld Co. v. Watkins, 20 
&E.2d 440. 67 Ga.App. 411—New¬ 
comb v. Niskey’s Lake, 12 S.E.2d 
160, 63 Ga.App 811 
Ky.—Dexter v Beaver Dam Deposit 
Bank. 245 SW.2d 599. 

Mo.—Hecker v. Putney, App* 196 0. 
W.2d 442. I 


N.Y—Grushkin v. Felnberg, 292 N 
Y S. 631, 161 Misc 657 
Tex—Corpus Juris dted 1m Com¬ 
merce Trust Co v. Ramp, 138 S 
W.2d 531, 135 Tex. 84—Hewitt v. 
Citizens Sav. Bank & Trust Co of 
St Johnsbury. Vt, Civ.App., 119 
SW.2d 1073, error dismissed. Judg¬ 
ment correct—Commerce Farm 
Credit Co v. Ramp, Civ.App. 116 S. 
W.2d 1144, affirmed Commerce 
Trust Co. v. Ramp, 138 S.W.2d 531, 
135 Tex. 84 
66 C.J. p 258 note 93. 

Waiver of usury 

(1) The transaction may be purged 
of usury in the extension of the loan, 
but not by borrower’s mere state¬ 
ment, waiving the defense of usury at 
either the inception or the renewal of 
the loan—Leon v. Zlatkln, 251 N.W. 
377, 265 Mich. 225. 

(2) Waiver of defense of usury see 
infra I 91. 

24. Tex.—Hewitt v. Citizens Sav. 
Bank A Trust Co. of St. Johnsbury, 
Vt.. Civ.App., 119 S.W.2d 1073, er¬ 
ror dismissed, judgment correct— 
Lincoln Nat. Life Ins. Co. v. Ander¬ 
son, Civ.App, 71 S W.2d 655, mod¬ 
ified on other grounds 80 SW.2d 
294, 124 Tex. 556, motion overruled 
81 S.W.2d 1112, 124 Tex. 656. 

66 C.J. p 258 note 94. 

25. W.Va.—Artrip v. Peters, 174 S. 

E. 524, 114 W.Va. 819. I 

656 


26. Ala.—Valley Mortg Co. v Pat¬ 
terson, 8 So 2d 213, 30 Ala.App 
492 

Mich—Mathews v. Tripp, 281 NW. 
412, 285 Mich 705—Union Guard¬ 
ian Trust Co v. Crawford, 258 N.W 
248, 270 Mich. 207. 

NC—Hill v Lindsay. 188 S.B. 406. 
210 N.C. 694. 

Tex—Commerce Farm Credit Co. v 
Ramp, Civ App., 116 SW2d 1144. 
affirmed Commerce Trust Co. v. 
Ramp. 138 SW2d 631, 135 Tex. 84. 
66 C J. p 258 note 95. 

27. Mich.—Union Guardian Trust Co 
v. Crawford, 258 N.W. 248, 270 
Mich 207. 

N.J.—Gelber v. Kugel's Tavern, 89 A. 
2d 654, 10 NJ. 191—Lubin v. Ros¬ 
enthal. 187 A. 559, 117 N J Law 270. 
Tex.—Commerce Farm Credit Co. v. 
Ramp, Civ.App, 116 8W2d 1144, 
affirmed Commerce Trust Co. v. 
Ramp, 138 SW.2d 631, 185 Tex 
84—Lincoln Nat. Life Ins. Co v. 
Anderson, Civ.App., 71 SW.2d 655, 
modifled on other grounds 80 S.W 
2d 294, 124 Tex. 656, motion over¬ 
ruled 81 S.W.2d 1112, 124 Tex. 556. 
66 C.J. p 259 note 96. 

2a Tex.— Corpus Juris sifted la 

Commerce Trust Co. v. Ramp, 188 
S W.2d 631, 534, 135 Tex. 84. 

66 C.J. p 259 note 97. 

2a Tenn. —Corpus Juris quoted lu 
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the lender retains money received as usury, the 
usurious element is not eliminated, and the de¬ 
fense of usury may be set up against a renewal con¬ 
tract. 80 

Novation. It is elementary that the taint of usury 
in a transaction extends to each renewal thereof. 
Where there is a finding of renewal, this negatives 
the idea of a novation sufficient to purge the trans¬ 
action of a taint of usury. 31 

When new security contains only debt and legal 
interest . A note may be purged of its usury by 
compromise and settlement whereby the old obliga¬ 
tion is abandoned and a new and valid one given 
instead. 32 Hence, when a usurious obligation is 
settled and abandoned, and a new security taken 
for the debt lawfully due with lawful interest there¬ 
on, such new security rests on a consideration purged 
of usury, and is valid. 33 So when a note given in 
renewal of a note, which original note is usurious 
because of contingent excessive profit therein, elim¬ 
inates the contingency previously existing, such 
renewal note has been held to be valid and binding 
on the maker 34 The fact that the lender by such 
settlement retains the usury already paid will not 
taint the new contract, 35 but under some statutes 
in certain instances restitution must be complete in 
order to avoid tainting the new contract. 36 

Accord and satisfaction. There cannot be an 
accord and satisfaction of a usurious contract as 
to the usury, as discussed in Accord and Satisfac¬ 
tion § S, unless there is a bona fide dispute as to 
whether or not it is tainted with usury. Therefore, 
where there is no attempt to compromise and no 
attempt to accomplish an accord and satisfaction, 
a mere renewal of a note tainted with usury is not 
an accord and satisfaction. 37 

Partial payment and renewal for balance due . 


The validity of a new note taken for a balance 
due after partial payment of a usurious note depends 
on whether or not the original obligation is aban¬ 
doned. If the original note is regarded as dis¬ 
charged, and the new note, legal m itself, rests on 
the equitable obligation to pay the balance of the 
original debt as a sole consideration, it is valid; 88 
but if the original obligation continues, and affords 
the consideration for the new note, the latter par¬ 
takes of the original usury. 39 

Original obligation divided on renewal. Usuiy 
is not expunged from an obligation by giving several 
renewal notes for a single original, the same con¬ 
sideration persisting. 40 This rule still holds al¬ 
though one note is given for the sum properly due 
and another for the usurious interest. Both are 
tainted, since they are both parts of one usurious 
transaction. 41 

c. Change of Parties on Renewal 

There Is a prima facie presumption of fact that there 
has been a novation of the original obligation where third 
persons have become involved so as to free the usurious 
transaction of its taint. However, as long as the usurious 
consideration persists, the fact that a renewal note im¬ 
poses liability on the new parties, or imposes different 
liability on the original parties, does not free the original 
obligation from usury. 

The question of whether a new obligation in 
which third persons have become involved consti¬ 
tutes a novation so as to free the usurious trans¬ 
action of its taint is a question of fact, as to wheth¬ 
er the new obligation is executed for motives unaf¬ 
fected by the usurious consideration, and is intended 
to supersede or supplant the original security. 42 
Where third persons have thus become involved in 
the transaction, the courts regard it with a favor¬ 
able eye, 43 and, in the absence of explanatory evi¬ 
dence on the subject, on the coming of the new par¬ 
ties to the new obligation, in which the relation of 


Crabb v. Cole. 84 S.W.2d 597, €00. 19 
Tenn.App 20. 

6€ C J. p 269 note 98. 

Validity of now loan 
Where renewal note represented In 
part renewal of prior usurious loan 
and In part new loan as to which in¬ 
terest was not usurious, purchaser of 
note was entitled to Interest on the 
sum as to which contract was not 
usurious.—Wallace v. D. H. Scott & 
Son. 127 S.W.2d 447, 133 Tex 293. 

80. D C.—Bowen v. Mount Vernon 
* Sav. Bank, 105 F.2d 796, 70 App.D C 

273. 

81. NC—Hill v. Lindsay, 188 8.E 
406, 210 N.C. 694. 

Tex—Wallace v. D. H. Scott 6b Son. 
127 S.W.2d 447, 133 Tex. 298. 

91 C.J.S.—43 


32. Minn —King v Smith. 218 NW 
102, 173 Minn 524 

Tex—Bookhout v McGeorge, 65 SW. 
2d 512, error dismissed. 

33. Tex — Corpus Juris quoted In 

Commerce Trust Co v Ramp, 138 
SW.2d 531, 634, 135 Tex. 84. 

66 C J p 259 note 1. 

34. Me—Vermeule v. Vermeule, 49 
A 608, 95 Me 138. 

35. NY —McConkey v. Petterson, 44 
NYS 286, 16 AppDiv. 77. 

66 C J p 260 note 2. 

36. Ala—Wild v. Crum, 92 So. 52, 
207 Ala. 132. 

37. Miss—Hardin v. Grenada Bank, 
180 So 805, 182 Miss 689 

N J.—L*ubin v. Rosenthal, 187 A. 659, 
117 N.J.Law 270. 
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38. Mass—Chadbourn v. Watts, 10 
Mass 121, 6 Am D 100 

66 C J p 260 note 4 

39. Ark—Hollan v. American Bank 
of Commerce & Trust Co, 252 SW. 
359, 159 Ark 141. 

66 C J p 260 note 5. 

40. Ga —Holland v. Chambers, 22 
Ga 193. 

66 C.J. p 260 note 6. 

41. Tex —Aiken v. Waco State Bank. 
16 S.W. 747, 4 Tex.App.Civ.Caa 5 
254. 

42. Tex.—Wallace v. D. H. Scott & 
Son, 127 S.W.2d 447, 133 Tex 293. 

Va—Ruckdeschall v. Seibel, 101 SE. 
425, 126 Va 359. 

43. Va—Ruckdeschall v Seibel, su¬ 
pra—Drake’s Ex'r v. Chandler, 18 
Gratt 909, 59 Va 909. 
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the obligors is changed, there is a prima facie pre¬ 
sumption of fact that there has been a novation of 
the original obligation, 44 notwithstanding it may be 
that the new obligation includes all or part of the 
usury involved in the prior transaction. 45 

New or additional debtors accepted . As long as 
the original usurious consideration persists, the fact 
that a renewal note imposes liability on new par¬ 
ties, or imposes different liability on the original 
parties, does not free the original obligation from 
usury. 46 While it is true that if the original trans¬ 
action was tainted with usury the infirmity adheres 
to all subsequent transactions, having the effect of 
a device for the evasion of the usury statute, a re¬ 
newal of the note does not expunge the taint of 
usury, 47 unless the facts are such as to constitute 
a novation. 48 

Renewal made to new creditor with knowledge 
of usury . If the renewal of a usurious note is 
made to a new party who takes the obligation with 
full knowledge of the usury in the original note, 
such renewal is usurious in his hands. 49 One re¬ 
newing such an obligation with knowledge of its 


91 C.J.S. 

infirmity stands in no better position than the 
original payee. 60 

Without knowledge of usury . When a debtor un¬ 
der a usurious obligation which has come into the 
hands of an innocent purchaser for value executes 
a new note to such third person the obligation will 
be deemed to have been purged of its taint of usu¬ 
ry, 61 and the fact that such purchaser was apprised 
of the usury after he became the holder and before 
the new security was given does not affect the op¬ 
eration of the rule. 62 

d. Usurious Debt as Consideration for Convey¬ 
ance 

A grantor accepting hie own usurious notes, as con¬ 
sideration for the conveyance of land, waives his rights 
to complain of the usury. 

Where, as the whole or a part of the consideration 
for the conveyance of land, the grantor accepts 
for cancellation his own usurious notes, he will 
be deemed to have waived his right to complain of 
the usury, and the title to the land conveyed will be 
unaffected by the usury. 5 * 


m. RIGHTS AND REMEDIES OF PARTIES 


A. IN GENERAL 


§ 79. General Statement 

The rights and remedies of the parties to an usurious 
transaction are determined by the statutes in each par¬ 
ticular Jurisdiction. 

Since usury is purely a creature of statute, it 
necessarily follows that in determining the rights 


and remedies of the parties to a usurious transac¬ 
tion courts of law must look to the provisions of the 
statutes in each particular jurisdiction. 64 It has 
been held that statutes providing for a penalty, dis¬ 
cussed infra § 142 et seq, do not abrogate any com¬ 
mon-law rights of borrowers as parties to an llle- 


44. Va.—Ruckdeschall ▼. Seibel, 101 
BE 425, 126 Va 359. 

45. Va.—Ruckdeschall v. Seibel, su¬ 
pra. 

46. Mich —Union Guardian Trust Co 
v. Crawford, 258 N.W. 258, 270 
Mich 207. 

66 C.J p 260 note 12. 

47. Ala—Berry v Bank for Savings 
and Trust, 14 So 2d 129, 244 Ala. 
591. 

48. Ala—Corpus juris cited la Ber¬ 
ry v. Bank for Savings and Trust, 
14 So.2d 129, 131. 244 Ala 591 

Tex.—Wallace v D. H. Scott A Son, 
127 S.W.2d 447, 133 Tex. 293—Boy- 
ett v. Rutland Sav. Bank, Civ.App., 
116 S.W.2d 857, error dismissed. 

66 C.J. p 261 note 18. 

46. Ga—Corpus Juris cited la Den¬ 
son v. Peoples Bank, 199 S.E. 824, 
225, 68 Ga App. 518. 


Tenn — Corpus Juris cited in Crabb v 
Cole, 84 S W 2d 597. 600, 19 Tenn 
App 201 

66 C J p 261 note 14. 

Heir or devisee 

Where an heir or devisee of the 
holder of a usurious obligation comes 
into possession of it by reason of be¬ 
ing an heir or devisee, and the ob¬ 
ligation is renewed to him, it is not a 
payment of the usury in the old ob¬ 
ligation and the new one may be im¬ 
peached because of usury. 

Ky.—Pritchard v. Wilford, 109 S.W. 

2d 1184, 270 Ky 455 
Tenn— Corpus Juris cited in Crabb 
v. Cole, 84 S.W.2d 697, 600, 19 Tenn. 
App. 201. 

66 C J. p 261 note 14 [a] (2), (3). 

Za ahseaoe of estoppel 

Tex.—Lincoln Nat. Life Ins. Co. v 
Anderson, Civ.App., 71 S.W 2d 555, 
modified on other grounds 80 SW. 
2d 294, 124 Tex. 566, motion over¬ 
ruled 81 S.W.2d 1112, 124 Tex. 556 
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50. Ga—Denson v Peoples Bank, 
199 SE 324, 58 Ga App 518 

51. Fla—Clark v. Grey, 132 So. 832, 
101 Fla 1058 

66 C J p 261 note 16. 

52. N Y —Smedberg v. Simpson, 4 N 
Y Super 85 

53. Ga—Clark v. Thompson, 25 SE 
247, 99 Ga. 221 

66 C.J. p 262 note 19. 

Waiver of usury by payment see in¬ 
fra 9 91. 

54. U S —Smith v Western A South¬ 
ern Life Ins Co. C.C.ATex, 87 F. 
2d 839. applying Kansas law. 

Miss —Deposit Guaranty Bank A 
Trust Co. v. Williams, 9 So.2d 638, 
193 Miss. 432. 

N Y —Feldman v. Kings Highway 
Sav. Bank, 102 N.Y.S.2d 600, revers¬ 
ed on other grounds 102 N.Y S 2d 
306, 278 AppDiv. 689, affirmed 102 
N E.2d 835, 303 N.Y. 675. 

66 C.J. p 262 note 21. 
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gal contract, but merely add a statutory remedy. 55 
Under some statutes the debtor is given the priv¬ 
ilege of paying a smaller amount of interest than 
he may by the terms of the contract have agreed 
to pay, provided he chooses to avail himself of 
that privilege in the manner provided by statute. 56 
Under other statutes the creditor may lawfully 
charge and receive interest in excess of the legal 
rate, although he cannot coerce its payment by suit 
or process. 57 However, courts of equity when 
called on to adjust the rights of the parties to such 
a contract exercise a much wider discretion in the 
effort to work out justice, as discussed infra §§ 81- 
86 . 

§ 80. Lender’s Right to Recover under Usuri¬ 
ous Contract 

a. Where statute declares usurious con¬ 

tract void 

b. Where statute forfeits all interest 

c. Where statute forfeits only usurious 

excess 

d Usury of original notes deducted from 
renewal note 

a. Where Statute Declares Usurious Contract 
Void 

As a general rule, where a statute declares a usurious 
contract void, no action can be maintained thereon at 
law or in equity. 


USURY §§ 79-80 

As a general rule, where the lender seeks to 
enforce a usurious contract declared by the statute 
to be void, no action can be maintained thereon 
either at law 58 or in equity, as discussed infra § 87. 
A usurer cannot take advantage from his usury, 69 
and the statute of usury is as binding in a court 
of equity as at law, 60 except in cases where the 
borrower asks the assistance of a court of equity, 
and then the court will compel him to do equity, 
by paying the principal and the legal interest, as 
discussed infra § 86. In the Philippines, however, a 
statute making usurious transactions void was con¬ 
strued as authorizing the lender to recover the 
principal loaned. 61 

Waiver of borrower’s rights . A person agree¬ 
ing to pay usury is not compelled to avail himself 
of the statute which permits him to annul the agree¬ 
ment; 62 hence, if he is sued on^the debt and 
makes default, the judgment is good notwithstand¬ 
ing the usurious agreement. 63 

b. Where Statute Forfeits All Interest 

Where a statute forfeits all interest, on usurious 
transactions the lender may recover the sum actually lent 
or paid, but can recover no interest. 

Where the statute declares that the penalty of 
usury shall be the forfeiture of all interest con¬ 
tracted to be paid, the lender has a nght of action 
on the usurious contract, 64 and may, in such action, 
recover the sum actually lent or paid, 65 but can re- 


55. Cal —Stock v. Meek, 221 P.2d 15, 
35 Cal 2d 809 

50. Mass —Levin v. Wall, 196 N E 
790, 290 Mass 423. 

“Tender” 

(1) In construing word “tender*’ in 
statute permitting debtor to dis¬ 
charge debt by “tender” of principal 
plus interest at eighteen per cent and 
five dollars for expenses, court nas 
bound to apply the peculiar and ap¬ 
propriate meaning which the word 
had acquired in law when statute was 
passed, and hence to construe it as 
including a limitation on the time 
within which offer of payment may 
be made—Levin v. Wall, supra. 

(2) Accordingly word “tender,” in 
statute was held to mean an offer to 
pay made not later than four days 
before return day of writ in action 
to recover balance due on loan, so 
that such tender made after return 
day and on day of trial came too 
late —Levin v. Wall, supra. 

57. Pa.—Garbarini v. American Sny¬ 
der Building & Loan Ass'n, 176 A. 
49, 116 Pa.Super. 41. 

58. Ark —Schuck v. Murdock Accept¬ 
ance Corp., 247 S.W.2d 1, 220 Ark 
66—Lyttle v. Mathews Inv. Co., 103 
S.W.2d 47, 193 Ark. 649. 


D C —Searl v. Earll, Mun App., 62 A 
2d 374 

Pa—Quillen v Harnik, 31 Del Co 503 
Tenn—Deaton v Vise, 210 S W 2d 
665. 186 Tenn. 364, applying Ar¬ 
kansas law 
66 C J. p 262 note 24 
Effect of usury on contract or debt 
see supra S 66. 

Valid mortgage 

Fact that mortgage was valid 
would not permit an action on note 
apart from the mortgage if, regard¬ 
ed by itself, the note was usurious — 
Manchester Realty Co v. Kanehl, 36 
A 2d 114, 130 Conn 652—Atlas Realty 
Corporation v. House, 183 A. 9, 120 
Conn 661. 

Contracts containing illegal provi¬ 
sions on their face 

Ark—Ellis v. Crowe, 99 SW2d 568. 
193 Ark. 255, applying Tennessee 
law. 

59. NJ.—U. S. Agency v. Handler. 

168 A. 452, 111 NJ.Law 306 
80. NC—Ballinger v. Edwards, 39 
NC 449. 

61. Philippine—Go Chioco v. Mar¬ 
tinez, 45 Philippine 256. 

66 C.J. p 262 note 28. 

62. NY —Chapin v. Thompson, 89 
N.Y. 270. 


Waiver of right to set up usury as 
defense see infra 5 91. 

63. N Y —Chapin v. Thompson, su¬ 
pra 

64. N C —Rank of Union v. Red wine, 
88 SE 878, 171 NC 559 

65. Ind—Snyder v Heinrichs, 65 N. 
E 2d 332, 115 Ind App 129. 

Miss —Ranson v. Snyder, 75 So 2d 
738 

N J —Pick v. Brand, Inc, 53 A 2d 304, 
135 N J Law 526. 25 NJMisc. 829 
N C —Virginia Trust Co. v Lambeth 
Realty Corp., 2 S E.2d 544, 215 N 
C 526. 

Tex —Clements v Williams, Civ.App , 
128 SW.2d 103—Schmidt v. Citi¬ 
zens Industrial Bank of Austin, 
Civ App, 89 S.W 2d 847. 

Va—Moore v. Potomac Sav. Bank of 
Washington, D C, 169 S.E. 922, 
160 Va. 697, 91 AL.R. 1133, apply¬ 
ing law of District of Columbia. 

6j6 C.J. p 262 note 33. 

Principal may not bo aoeelerated by 
reason of default in interest.—Col- 
leran v. Wall, 173 A. 337, 116 N.J. 
Eq 284. 
interest notes 

One making usurious loan forfeited 
right to demand payment of interest 
notes secured by trust deed and sale 
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cover no interest,® 6 and any payments already made 
<m the usurious contract will be credited as pay¬ 
ments on the amount legally due, that is, on the 
principal. 67 This rule holds good as long as any 
part of the debt remains unpaid, even though the 
statute makes no provision for recovering usurious 
interest voluntarily paid. 68 Where the usury in¬ 
heres only in a renewal note given for principal 
and interest of a previous valid note, it is mani¬ 
fest from principles heretofore stated, supra § 62, 
that the subsequent usury cannot defeat the lender’s 
right to recover principal and interest due on the 
valid note at the time of the usurious renewal. 69 
Where a debtor executes a note and mortgage for 
a loan of money at a lawful rate of interest, and, 
at its maturity, enters into a new contract with the 
lender for a further extension of the loan, which is 
tainted with the vice of usury, and the lender, by 
agreement, retains the note and mortgage as col¬ 
lateral security to the usurious contract, m a suit 
to enforce the mortgage security the lender is re¬ 
stricted in his recovery to the amount due on the 
indebtedness at the time of making the usurious 
contract, after which all interest is, by force of the 
statute, forfeited. 70 

Interest after maturity of debt. Under some stat¬ 
utes it is held that, while all interest before ma¬ 
turity of the obligation is forfeited, interest at the 


legal rate after maturity is recoverable. 71 Under 
others it is held that all interest accrued, as well 
after as before maturity, is forfeited. 72 

Right to recover attorney's fee . Where the stat¬ 
ute expressly provides that the lender, in an action 
on a usurious obligation, shall receive only the prin¬ 
cipal sum, and a mortgage is tainted with usury, 
the mortgagee cannot, on foreclosure, recover at¬ 
torney's fees provided for in the mortgage; 73 but 
it is otherwise where the wording of the statute is 
such as impliedly to prohibit the enforcement of 
such a provision. 74 

Interest on judgment recovered. If judgment is 
rendered for the principal sum only, it will bear in¬ 
terest at the legal rate from the date of its rendi¬ 
tion. 76 

c. Where Statute Forfeits Only Usurious Ex¬ 
cess 

Where the etatute forfeits only the usurious excess 
Interest, a usurious lender may recover the principal sum 
actually lent with legal Interest thereon. 

Where the statute makes usurious contracts ille¬ 
gal only to the extent of the interest exacted in 
excess of the legal rate, a usurious lender may re¬ 
cover the principal sum actually lent with legal in¬ 
terest thereon 76 after deducting usurious interest 
already paid; 77 but no person except the borrower 


of mortgaged property for default 
in payment thereof —Chakales v 
Djio van ides, 170 S E. 848, 161 Va. 48 
Mortgage foreclosure 

(1) Decree foreclosmg mortgagee 
securing note for usurious loan was 
proper, where defendants did not ten¬ 
der amount legally due, but should 
he modified by reducing amount 
found due.—Leon v. Zlatkin, 261 N 
W 377. 265 Mich. 226. 

(2) One making usurious loan 
may recover only principal sum, and 
borrower's failure to pay interest 
notes does not constitute default au¬ 
thorizing foreclosure of trust deed 
securing such loan.—Chakales v. 
Djiovanides, 170 S E. 848. 161 Va. 48. 

mtra vires act of corporation in 
4ssuing usurious note does not de¬ 
feat obligation of maker and surety 
to pay the principal.—Schmidt v. Citi¬ 
zens Industrial Bank of Austin, Tex. 
•Civ.App., 89 S.W 2d 847. 

iML US—Pavlis v. Jackson, C.C.A. 
Fla, 131 F.2d 362, certiorari denied 
63 act 761, 318 ua 769, 87 L.Ed. 
1140. 

Ga.—McConnell v Shropshire, 67 8.E. 

2d 293, 80 GaApp 677. 

N.C.—Federal Reserve Bank of Rich¬ 
mond v. Jones, 172 S.E. 186, 206 N. 
a 648. 

£6 C.J. p 263 note 34. 


Distinction between recovery and de¬ 
fense 

Distinction between the recovery of 
usurious interest with penalty and 
urging usury as a defense had no 
bearing where court was called on to 
enforce a usurious contract—Smith 
v. Brewer, TexCivApp., 149 S.W.2d 
262, error dismissed. 

67. NM-Stiff v. Fogerson, 269 P.2d 
743, 58 NM. 193. 

Tex —Glenn v Lavender, Civ.App, 
130 S.W.2d 391 
66 C J p 263 note 35. 

6& Mich —Smith v. Stoddard, 10 
Mich. 148, 81 Am D. 778. 

66 C.J. p 264 note 36. 

69. US.—Falk v. Levy, C.AN.Y., 
180 F 2d 562. 

66 C.J. p 264 note 38. 

70. Neb —Chicago Lumber Co. v 
Bancroft 89 NW. 780, 64 Neb. 176, 
57 L.R.A. 910. 

7L Conn.—Fisher v. Bidwell, 27 
Conn. 363. 

Tex—General American Life Ins. Co 
v. Hamor, Civ.App., 95 S.W.2d 975, 
error refused. 

66 C.J. p 264 note 40. 

72. Ky.—Slack v. Greenville First 
Nat. Bank, 44 BW. 854, 19 Ky.L. 
1684. 

66 C.J. p 264 note 4L 
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73. Iowa.—Miller ▼. Gardner, 49 
Iowa 234 

S C —Land Mortg, etc, Co of Amer¬ 
ica v. Gillam. 26 S.E. 990. 29 SE 
203, 49 S a 345. 

74. Tex —Glenn v. Lavender, Civ 
App, 130 S W.2d 391. 

66 C.J p 264 note 43. 

78. Ky.—Slack v. Greenville First 
Nat Bank, 44 SW. 354, 19 Ky L 
1684 

66 C J. p 264 note 44. 

76. US—Wycoff v. Longhead, Pa. 
2 Dali 92, 2 L.Ed. 303. 

Ga.—Story v Kimbrough, 33 Ga. 21 

Md.—Plitt v. Kaufman, 53 A.2d 673, 
188 Md. 606. 

Mo.—Gehlert v. Smiley, 114 S.W.2d 
1029. 

N.J.—D’Onofrio v. Galliotto, 179 A. 
27, 118 N.J Eq. 271. 

66 C J. p 264 note 45—14A C. J. p 644 
notes 85, 86. 

Where usury does not appear ou face 
of contract 

Tenn—Deaton v. Vise, 310 S.W.2d 
665, 186 Tenn. 364. 

77. Pa.—Smith v. Smith, 45 Pa.Su- 
per. 853. 

66 C.J. p 266 note 46. 
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is entitled to such deduction. 78 The legal interest 
which may be recovered is the statutory rate, not 
the higher rate permitted by express contract. 79 

d. Usury of Original Notes Deducted from Re¬ 
newal Note 

All usurious Interest chargee on preceding notes 
must be deducted from renewal notes in determining the 
amount to be recovered. 

In an action brought on a renewal note, all usuri¬ 
ous interest charges on preceding notes, whether 
paid or incorporated in the renewal, must be de¬ 
ducted from the face of the renewal note in de¬ 
termining the amount to be recovered, 80 but if 
the new security taken is not a renewal of an orig¬ 
inal usurious note, but a separate obligation on inde¬ 
pendent consideration, the usurious payments made 
on the old note cannot be deducted from the face 
of the new note. 81 It has also been held that, in an 
action on the original indebtedness, it is not nec¬ 
essary for plaintiff to tender back the usurious 
interest paid on a new note, 82 although defend¬ 
ant might perhaps set off that amount against 
plaintiff’s claim. 83 

§ 81. Relief to Borrower in Equity 

With respect to usurious transactions, courts of equity 
have general Jurisdiction to grant relief to a borrower, but 
will not take Jurisdiction of causes merely because of 
the presence of usury, unless the remedy at law is Inade¬ 
quate or some other distinctive ground for Jurisdiction 
Is present. 

A borrower is not usually regarded as in pan 


tfSUBY §§80-81 

delicto with the lender in a usurious contract, 84 
and courts of equity have general jurisdiction to 
grant relief to such debtor against the contract, 85 or 
may require parties so to enforce their rights as 
to prevent a contract from being usurious; 86 and 
a statute merely enlarging the power of courts of 
law m respect of usury does not take away the 
jurisdiction of chancery courts. 87 

Equity, however, will not take jurisdiction of 
causes merely because of the presence of usury in 
the transaction involved, 88 especially after a judg¬ 
ment at law on the debt, 89 since usury is not re¬ 
garded as an equitable defense. 90 There must be 
other circumstances present that embarrass or pre¬ 
vent an adequate remedy at law, 91 or there must 
be some other distinctive ground of equitable ju¬ 
risdiction, 92 as where the instrument sought to be 
avoided is a cloud on the title to land, 93 or a dis¬ 
covery is necessary to prove the usury, as discussed 
infra § 84, or there are outstanding secunties void 
for the usury in the debt secured, which the bor¬ 
rower asks to be canceled, infra § 82, or which he 
desires to prevent by injunction from being trans¬ 
ferred by indorsement to a bona fide purchaser, 
against whom his legal defense of usury would be 
cut off, infra § 83. Ordinarily, the defense at law 
is adequate to prevent the enforcement of a usuri¬ 
ous obligation; 94 and an action cannot be main¬ 
tained in equity to have a past-due note adjudged 
void as usury, since the maker has a perfect de¬ 
fense at law. 95 Except under peculiar circumstanc¬ 
es, 96 if the borrower, m an action at law, fails to 


78. Md —Chipman v. Farmers* & 
Merchants’ Nat Bank, 88 A. 151. 
121 Md 343 

66 C.J. p 265 note 47. 

79. Mo.—Arbuthnot v. Brookfield 
Loan, etc. Assoc, 72 SW. 132, 98 
MoApp 382 

80. Tenn —Corpus hull quoted Is 
Crabb v Cole. 84 SW2d 597, 601. 
19 Tenn App 201 

Tex.—Corpus huIs quoted la Hewitt 
v. Citizens Sav Bank & Trust Co. 
Civ App, 119 S.W.2d 1073, 1076. 

66 C.J. p 265 note 49. 

Cl. Mich —Smith r. Stoddard, 10 
Mich. 148, 81 Am.D. 778. 

ML Wls.—Eastman v. Porter, 14 Wis 
89. 

83. Wis.—Eastman v. Porter, supra 

•84. Mass —Bernhardt v. Atlantic Fi¬ 
nance Corp., 40 N.E.2d 713. 311 
Maas. 183. 

Minn—Seebold v. Eustermann. 13 N 
W.2d 789. 216 Minn. 566, 152 A.L.R 
585. 

46 CLJ. p 265 note 54. 


85. Pa—North Am. Consumer Dis¬ 
count Co v. Deininger, Com PI, 5 
Chest.Co 159. 

Tenn — Corpus Juris cited la Crabb v. 
Cole. 84 S.W 2d 697, 601, 19 Tenn. 
App 201. 

66 C J p 265 note 55. 

Relief to third persons see infra § 
124 et seq 

Ascertainment of good faith 

The court will not only search the 
evidence to ascertain whether there 
is usury but will take care to deter¬ 
mine whether the charge is made in 
good faith—Stein v. Wittmer, 176 A 
583. 117 NJ.Eq. 535. 

86. Tenn — Corpus Juris cited in 
Crabb v. Cole, 84 S.W.2d 597. 601. 
19 Tenn App. 201. 

Tex.—Dallas Trust A Savings Bank 
v. Brashear, Civ.App., 39 S W.2d 
148 

87. Tenn —McKoin v. Cooley, 3 
Humphr. 559—Russellville Bank & 
Trust Co. v. McGhee, 65 S.W.2d 
202, 16 Tenn App. 460. 

88. Md—Plitt v. Kaufman, 53 A.2d 

[ 673, 188 Md 606. 
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N C —Pmnix v Mai yland Cas Co.. 
200 SE 874. 214 NC 760, 121 A.L. 
R 871. 

66 C J p 265 note 58 

89. Tenn —Parker v Bethel Hotel 
Co, 34 S.W 209, 96 Tenn 252, 31 
LR.A 706 

66 C J p 266 note 59. 

9a N.J—Marsh v. Lasher. 18 N.J. 
Eq 253 

91. NY.—Peirson v. Smith, darks 

228 

66 C J p 266 note 61. 

92. NY—Allerton v. Belden, 49 N 

Y 373—Skinner v. Christmas, 
Clarke 268 

66 C J. p 266 note 62. 

93. NY—Welland ▼. Forgotston, 60 
NY.S 483, 44 AppDiv. 54. 

66 C.J. p 266 note 63. 

94. Ga—Brown v. Houghton, 118 S. 
E 557, 155 Ga. 828. 

66 C J. p 266 note 67. 

95. N.Y.—Reiner v. Galinger, 186 N. 

Y S. 205, 151 App.Div. 711. 

9A Tenn. — Buchanan v. Nolin, 8 
Humphr. 63. 

66 C.J. p 266 note 69. 
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plead usury, a court of equity will not entertain 
jurisdiction to afford him relief. 97 In jurisdictions 
where a borrower may bring an action at law to 
recover usury paid, as discussed infra § 93 et seq, 
such action affords an adequate remedy. 98 

Equitable relief in action at law . In an action on 
a usurious note, defendant cannot have an affirma¬ 
tive ruling declaring the note void, ordering its sur¬ 
render for cancellation, and restraining enforce¬ 
ment, such relief being confined to proceedings in 
equity. 99 

§ 82. —— Cancellation or Reformation 

A court of equity may cancel a usurious contract, or 
a bond, mortgage, or other instrument given to secure 
such contract, on payment or offer to pay the amount 
legally due. 

A court of equity may cancel a usurious contract, 
or a bond, mortgage, or other instrument given to 
secure such contract, 1 on payment or offer to pay the 
amount legally due, as discussed infra § 86, where 
there is no adequate remedy at law; 2 and, irrespec¬ 
tive of the adequacy of a remedy at law, a court 
of equity may cancel a usurious security where it 
has acquired jurisdiction, and no action at law to 
enforce the security has been commenced. 3 Like¬ 
wise, parties to bills or acceptances that are void 
in the hands of the holder, for usury, may have 
them delivered up for cancellation. 4 Where a 
usurious contract is alleged to have been obtained 
by fraud, and was not the result of mutual mis¬ 
take, complainant cannot maintain a bill to have 
the contract reformed, but must sue for rescis¬ 
sion or cancellation. 6 The equitable principles gov¬ 


erning actions for money had and received ap¬ 
ply in a borrower’s suit to cancel an usurious in¬ 
strument. 6 

Alternative remedies . Where a mortgagee is 
proceeding to foreclose by advertisement under 
the statute, the mortgagor may, in the alternative, 
file a bill to set aside the mortgage for usury, or to 
reduce the amount claimed by the mortgagee. 7 

Extent of relief . On a bill to set aside a con¬ 
tract as usurious, the whole agreement must be 
annulled ; 8 plaintiff cannot claim to be relieved from 
the usury and at the same time have the benefit 
of an extension of credit for which the usurious 
interest was given 9 

Relief to defendant . Appropriate relief will be 
granted to defendant in a proper case where mort¬ 
gages given to secure usurious notes are canceled. 10 

§ 83. -Injunction 

Equity has Jurisdiction In a proper case to enjoin the 
enforcement of a usurious contract or a foreclosure and 
sale under a mortgage or deed given to secure such a 
contract, where there is no adequate remedy at law. 

Equity has jurisdiction in a proper case to en¬ 
join the enforcement of a usurious contract or a 
foreclosure and sale under a mortgage or deed given 
to secure such a contract, 11 or to enjoin the selling 
of pledged securities for more than the principal 
plus legal rate of interest, 12 where there is no ade¬ 
quate remedy at law; 13 but inhere no attempt has 
been made to collect illegal interest, the borrower 
is not entitled to enjoin foreclosure of a mortgage 
securing a usurious debt, 14 nor will foreclosure of 


97. Ill.—Lucas v Spencer, 27 Ill 15 
Tenn.—Buchanan v. Nolm, 3 Humphr 

63 

98. Ga —Poulk v Cairo Banking Co, 
123 S.E 292, 158 Ga. 338 

Mo —Long v. Greene County Abstract 
& Loan Co., 158 S.W. 305, 252 Mo 
158 

99. N.Y—Webster v. Roe, 215 NY. 
S. 602, 126 Misc 792. 

L Ark.—Bailey v. Commerce Union 
Bank, 269 S.W 2d 314—Tindall v 
Sims, 208 S.W.2d 173, 212 Ark. 860. 
Mass.—Bernhardt v. Atlantic Finance 
Corp, 40 N £ 2d 713, 311 Mass. 183. 
Mo.—Rukavina ▼ Accounts Supervi¬ 
sion Corp, App., 237 SW.2d 503 
N.Y —Jaen v Greater County Realty 
Corp., 83 N Y S.2d 360. 

Or.—Crisman v. Corbin, 128 P.2d 959, 
169 Or 332. 

Pa.—Simpson v. Penn Discount Corp., 
5 A. 2d 796, 335 Pa. 172. 

66 G.J. P 266 note 74. 

(1) Debtor was entitled to sue, not¬ 
withstanding note and mortgage se¬ 


curing loan were executed by third 
person and made payable to debtor 
who indorsed note and assigned mort¬ 
gage to creditor—Beacham v. Carr, 
166 So. 456, 122 Fla 736 

(2) Maker's right to cancel mort¬ 
gage and foreclosure deed thereunder 
was not affected because maker was a 
surety —Johnson v Reed, 165 So. 759, 
231 Ala 525. 

2. Ala—Bates v. Crowell, 25 So 217, 
122 Ala 611. 

N Y.—Palmer v. Jones, 23 N.Y.S. 584, 
69 Hun 240. 

3. N.Y —Trowbridge v. Christmas, 
Clarke 271 

4. NY.—Taylor v. Grant, 85 N.Y. 
Super. 353. 

5. Mo—Long v. Greene County Ab¬ 
stract & Loan Co, 158 SW 305, 252 
Mo. 168. 

e. U S.—Norristown-Penn Trust Co. 
v. Cole, C.C A Tex., 80 F 2d 888, cer¬ 
tiorari denied Cole v. Norristown- 
Penn Trust Co., 56 S.Ct. 668, 297 U. 


S 723, 80 LEd 1007 and 56 S Ct 
670, 297 US 723, 80 LEd 1007. 

7. N.Y.—Cole v Savage, Clarke 482 
& NC—Rasberry v Jones, 42 NC 
146 

9. N C.—Rasberry v Jones, supra 

10. Minn—Becker v Olkon, 223 N 
W. 777, 176 Minn 427 

NY—Edgerly v. Blackburn. 125 NY 
S 353, 140 App Div 419 
66 C J. p 267 note 83. 

11. Tex —Gifford v. State, Civ.App, 
229 S W.2d 949. 

66 C J p 267 note 84. 

12. Or.—Crisman v. Corbin, 128 P 2d 
959, 169 Or. 332. 

13. Md—Plitt v. Kaufman, 53 A 2d 
673. 188 Md 606. 

66 C J p 267 note 85. 

14. Mich—Vandervelde v. Wilson, 
142 NW. 653, 176 Mich. 185. 

Counterclaim 

In action to foreclose deed of trust 
and for appointment of receiver, 
wherein plaintiffs abandoned claim to 
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such a mortgage be enjoined where the mortgagee 
waives the usunous parts of the contract, 15 or where 
the mortgaged property had been sold to a third 
person before the injunctive proceeding was be¬ 
gun. 16 Where the debt has been purged of usury, 
the collection of the principal debt should not be 
enjoined. 17 Where securities had been given for 
a usurious loan, equity will entertain a bill to com¬ 
pel the surrender of the securities, and will issue 
an injunction to restrain a threatened action at 
law, 18 even though the usury would be a good de¬ 
fense to such action. 18 So an injunction will lie 
at the instance of a borrower to prevent the in¬ 
dorsement of usurious instruments to a bona fide 
purchaser against whom the borrower’s legal de¬ 
fense of usury would be cut off. 20 It has been held 
that a maker of an usurious note is entitled to an 
injunction restraining defendant from harassing and 
annoying the maker and his wife and employers 
in further demanding payment of the note. 21 

On the other hand, where usury is available as 
a defense in an action at law on the contract, as 
discussed infra §§ 88-91, equity will not ordinari¬ 
ly enjoin the prosecution of such action, 22 m the 
absence of a statute specifically enlarging the ju¬ 
risdiction of equity courts over usurious contracts ; 23 
nor will it enjoin the assignment of a usurious note 
past due. 21 

§ 84. - Bill for Discovery or Accounting 

A person injured by usury may obtain the aid of 
equity by a bill of discovery or accounting provided he 
pays the amount actually lent together with the legal 
rate of interest. 


USURY §§ 83-84 

Equity may compel a party to account for money 
received in pursuance of a usurious contract, 25 
notwithstanding a default of the contract. 26 In a 
suit for discovery and for an accounting, plaintiff 
is not entitled to penalties and forfeitures, but is 
required to pay the legal interest on the money he 
borrowed, since forfeiture rights are ndt affirma¬ 
tive equitable rights. 27 The penalty provision of a 
usury statute is not applicable in determining the 
balance of an account between a borrower and lend¬ 
er, 28 and where a balance remains due to the lender, 
the borrower cannot prevail. 29 A bill for a dis¬ 
covery alleging usury is not unmeritonous for that 
reason, 30 a person injured by usury may, on cer¬ 
tain terms, obtain the aid of a bill of discovery; 31 
in the absence of statute, where he has no legal 
evidence of the usury and the object of his bill is 
to compel defendant to disclose the fact, he is bound 
to pay the amount actually lent together with law¬ 
ful interest in order that defendant’s answer might 
not subject him to a forfeiture. 32 Under a stat¬ 
ute authorizing plaintiff to dispense with the pay¬ 
ment of, or offer to pay, law'ful interest on filing 
a bill in chancery for a discovery of money re¬ 
ceived in violation of the act relative to the inter¬ 
est of money, the established principle of the court 
of equity that, on filing a bill of discovery on an 
allegation of usury, complainant must pay, or offer 
to pay, the sum actually lent is not abrogated 33 

A bill of discovery will also lie in aid of the de¬ 
fense of usury, 34 but where the person injured by 
usury has his election, either to make a defense 
at law or to file a bill in equity, it has been held 


personal deficiency Judgment against 
defendants, defendants counterclaim¬ 
ing for usury and injunctive relief 
was entitled onlv to decree that they 
pay their debt with lawful Interest — 
Thomason v Swenson, 177 SE €47, 
207 NC 519 
Service charge 

A service charge which was the 
average or normal sum required to 
compensate lender for particular 
services rendered to particular bor¬ 
rowers in making loans would not au¬ 
thorize injunction restraining lender 
from collecting the service charge — 
Wooldridge v State. Tex Civ.App, 
183 S.W 2d 746. refused. 

15. Va.—Smith v McMillan, 33 S.E 
283, 46 W Va. 577. 

66 C J. p 267 note 87. 

15. N.Y.—James v Oakley, 1 Abb.Pr 
324. 

17. W.Va.—Williams v Stratton, 174 
S E. 417, 114 W.Va. 837. 


Pr.NS, 24. reversed on other 
grounds 64 N Y 242 

19. N Y —Peters v. Mortimer, 4 Edw 
279 

20. Iowa.—Binford v. Boardman, 44 
Iowa 53 

Neb —Wilhelmson v. Bentley, 41 N W 
387, 25 Neb 473 

21. Tex —Stinson v. King, Civ App , 
83 S W 2d 398, error dismissed 

22. Cal —California Thorn Cordage 
v Diller, 9 P 2d 594, 121 Cal App 
542 

Ga —Calhoun v. Davis, 137 S E. 236, 
163 Ga. 760 

66 C J p 267 note 93. 

23. Va.—Ruffin v Commercial Bank. 
19 SE 790, 90 Va. 708—Brocken- 
brough v. Spindle, 17 Gratt. 21, 58 
Va 21 

66 C.J. p 268 note 94. 

24. Ill —Reilly v. Tolman, 54 Ill. 
App. 588 

25. Ala—Compton ▼. Collins, 67 So 
395, 190 Ala 499 

66 C.J. p 268 note 97. 
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26. Cal—Giometti v. Etienne, 23 P. 
2d 52, 132 Cal App. 602, rehearing 
denied. Sup, 25 P 2d 826, motion de¬ 
nied 28 P 2d 913, 219 Cal 687. 

27. Okl—Johnston v American Fi¬ 
nance Corp., 79 P2d 242, 182 Okl 
567. 

28. Wash—Goodwin Co v. National 
Discount Corp t 105 P 2d 805, 5 
Wash.2d 521, 135 A.L R. 801. 

29. Wash—Goodwin Co. v. National 
Discount Corp, supra. 

30. Ill.—Ball v. Leonard, 24 Ill. 146 

31. N.Y.—Thompson v. Berry, 8 
Johns Ch 395, affirmed 17 Johns. 
436 

32. NY —Livingston v. Harris, 11 
Wend. 329. 

70 C J. p 740 note 26. 

33. NY.— Livingston v. Harris, 11 
Wend. 329. 

34. Ohio.— Mayham v. Coombs, 14 
Ohio 428 

66 C.J. p 268 note 98. 


It. N.Y.—Wheelock v. Lee, 15 Abb. 
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that he cannot avail himself of both jurisdictions 
and by a bill in chancery obtain a discovery to aid 
his defense at law where the latter would result 
in the forfeiture of the principal which the bill in 
equity would compel him to pay. 35 It has also 
been held that a discovery may be had even though 
a judgment at law has been obtained and paid. 36 
A statute authorizing discoveries at law in the same 
manner as m equity has been held to authorize, 37 
or not to authorize, 36 discovery without payment of 
principal and lawful interest where usury is pleaded 
as a defense. Equity, at the instance of a creditor 
of a third person or another defendant, will not com¬ 
pel a defendant to answer whether his transaction 
with the third person, 39 or the other defendant, 40 
was, or was not, usurious. 

A constitutional provision declaring that no per¬ 
son shall be compelled in any criminal case to be a 
witness against himself does not invalidate a stat¬ 
ute expressly authorizing defendant in a suit at 
law, where the defense of usury is set up and veri¬ 
fied by oath, to examine plaintiff as a witness to 
prove the usury 41 Such statute will not author¬ 
ize a borrower to file a bill in chancery for a dis¬ 
covery where he has a perfect remedy at law to 
prove usury by the examination of plaintiff as a 
witness, unless there are circumstances in the 
case making it impossible or difficult for the bor¬ 
rower to obtain his perfect relief. 42 

§ 85. -Recovery Back of Usury Paid, or 

Crediting on Principal 

a. In general 

b. Usury included in judgment or decree 

a. In General 

Equity will compel the lender to restore to the bor¬ 
rower the interest paid In excess of the legal rate, or, 
if the account is still open, will apply such usurious pay¬ 
ments in liquidation of the principal. 

35. fcy.—Pearce v. Hedrick, 3 Litt. 

109. 

36. NY —Bartholomew v. Yaw, 9 
Paige 165 

37. Ga—-Zeigler v. Scott, 10 Ga 389, 

54 Am D 395 

70 C J p 740 note 29. 

38. Va—Hogshead v. Baylor, 16 
Gratt. 99, 57 Va. 99. 

70 C.J. p 740 note 30 

38. S.C.—Smith v Fisher, 2 SCEq 
275. 

4a N.C.—Masters v. Prentiss, 55 N. 

C. 62. 

41. N.Y.—Perrine v. Stuker, 7 Paige 
598. 

42. N.Y.—Perrine v. Stuker, supra. 


In courts of equity the borrower is not deemed to 
pay usurious excess of interest voluntarily, but 
under duress. 43 Therefore, on the petition of the 
borrower, equity will compel the oppressive lender 
to restore to the borrower what he cannot equitably 
retain, that is, the interest paid in excess of the 
legal rate, 44 or if the account is still open, and 
any part of the principal unpaid, will apply such 
usurious payments in liquidation of the principal ; 46 
and where two notes are given which include usuri¬ 
ous interest, and one of the notes is assigned, usuri¬ 
ous payments are to be credited wholly on the note 
retained by the payee. 46 Where a note containing 
usurious interest has been assigned by the payee 
before maturity to an innocent purchaser and the 
maker has been compelled to pay the note to the 
assignee, the maker may in equity recover the 
usurious interest from the original payee. 47 In some 
jurisdictions, however, it has been held that a court 
of equity has no jurisdiction to decree restitution 
of usurious interest, since the remedy at law is ade¬ 
quate. 43 

Effect of forfeiture to state . Under statutes for¬ 
feiting usurious interest to the school fund, the 
right of a person voluntarily paying usury to re¬ 
cover it in equity is lost. 49 

b. Usury Included in Judgment or Decree 

Equity will grant relief against a judgment containing 
usury, where the defense of usury was not available In an 
action at law. 

While proof that the defense of usury was not 
available in an action at law will always justify 
equity in giving relief against a judgment contain¬ 
ing usury, 50 m the absence of a statute providing 
otherwise, 51 when the borrower seeks to recover 
usury paid under a judgment at law or a decree in 
equity obtained in a proceeding in which the de¬ 
fense of usury might have been set up, the general 

Application of payments generally 
see infra 9 92. 

46. Ky.—Turneys v. Hunt, 8 B Mon. 
401 

47. Ill.—Culver v. Osborne, 83 NIC. 
110, 231 Ill 104 

Ala—Youngblood v Youngblood. 
54 Ala. 486—Jones v. Watkins, 1 
Stew 81 

49. Mo—Rutherford v. Williams, 42 
Mo 18—Ransom v. Hays, 89 Mo. 
445 

50. Ga —Nisbet v Walker, 4 Ga. 221 
N Y —Lansing v. Eddy, 1 Johns.Ch 

49 

Effect of suffering judgment on usu¬ 
rious obligations see infra f 103 

51. Ky —Ross v. Ross, 3 Mete. 274. 

66 C.J. p 269 note 13 [aj. 


43. US—In re Hoole, D.CN.Y., 8 
F. 496 

W Va.—Ice v Barlow, 102 SE. 127, 85 
W Va. 490 

44. Md —Plitt v. Kaufman, 58 A.2d 
673. 188 Md 606. 

N C —North Carolina Mortg. Corpo¬ 
ration v Wilson, 171 SE. 783, 205 
NC. 493. 

Wash.— Corpus Juris quoted In Good¬ 
win Co v. National Discount Corp, 
105 P 2d 805, 809, 5 Washed 621, 
135 A LR 801. 

66 C.J. p 268 note 3. 

45. Wash— Corpus Juris quoted in 

Goodwin Co v National Discount 
Corporation, 105 P.2d 805, 809, 5 
Wash 2d 621, 135 A.L.R. 80L 

66 C.J. p 268 note 4. 
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rule is that courts of equity will decline to aid him, 
in accordance with the general doctrine that a 
ground of defense that was available to a defendant 
will not serve as a basis of equitable relief against 
a judgment suffered because of defendant’s de¬ 
fault. 62 This rule has been applied equally to judg¬ 
ments by confession or default, 53 although on the 
other hand it has been held that, when the consider¬ 
ation of a confessed judgment is made up in part 
of usury, the court will ordinarily open the judg¬ 
ment and afford relief. 54 

§ 86. -Doing Equity as Condition of Re¬ 

lief 

a. In general 

b. What constitutes doing equity 

C. Application of rule 

a. In General 

A borrower in equity asking affirmative relief against 
a usurious contract will be granted relief only on condi¬ 
tion that he do equity, that is, pay or tender the amount 
actually due. 

When the borrower appears in any capacity in 
a court of equity asking affirmative relief against a 
usurious contract to pay money, such relief, in the 
absence of statute providing otherwise, will be grant¬ 
ed him only on condition that he do equity, that 
is, pay or tender the amount actually due, 56 the 
cases proceeding on the principle that the borrow¬ 
er will not be relieved against a usurious contract 
unless he himself does that which the moral ob¬ 
ligation arising from the receipt and appropriation 
to his own use of the money of another requires him 
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to do. 66 The fact that the statute declares all in¬ 
terest forfeited, 67 or that contracts tainted with 
usury shall be deemed void, 68 or makes the taking 
of usury a criminal offense, 68 does not affect the 
operation of the rule, nor does the fact that the bill 
for relief is filed prior to the maturity of the debt, 60 
or that the borrower prayed that the court enter 
judgment m favor of the state. 61 A statute pro¬ 
viding that usurious contracts cannot be enforced 
either at law or in equity, except as to the principal 
sum due, does not prohibit a court of equity, in a 
suit by a borrower for relief against a usunous con¬ 
tract, from granting such relief on condition that 
complainant repay the borrowed money, with le¬ 
gal interest thereon. 62 However, plaintiff is not 
required to offer restitution where both fraud and 
usury are alleged. 63 An offer to pay the amount 
due into court, on usury being deducted, is suffi¬ 
cient, without paying the principal and legal inter¬ 
est, 64 but a borrower must show readiness and will¬ 
ingness to pay. 65 

Conditional tender. The offer to pay the amount 
borrowed must be unconditional. 66 

Effect of codes of procedure. In some jurisdic¬ 
tions, where law and equity are merged in code pro¬ 
cedure, the distinction between proceedings equitable 
m their nature and those that are merely legal is 
still preserved with respect to the rule above stated. 
Thus, when complainant asks relief in its nature 
equitable, he must tender the principal debt and 
legal interest; 67 but the rule is otherwise when a 
remedy legal in its nature, such as the recoveiy of 
usurious interest paid, is sought. 68 


52. Tenn —Parker v Bethel Hotel i 
Co, 34 S W. 209, 96 Tenn 252, 31 
LRA. 706 

66 C.J. p 268 note 13. 

63. Tenn —Goff v. Dabbs, 4 Baxt 
300. 

54 Pa—Webster ▼. Smith, 36 Pa 
Super 281 

85. Ga—Redwlne v Frizzell, 190 S 
E 789. 184 Ga 230—McGraw v 
Planters' Bank of Pavo. 173 S E. 
643, 178 Ga 580—Wardlaw v Wood¬ 
ruff. 173 SE 98. 178 Ga. 240 
Ill—Franklin County Bids. Ass’n v. 
Cravens, 2 N.E.2d 122, 285 Ill App. 
415. 

Mich —Abeloff v Ohio Finance Co, 
21 NW.2d 856, 313 Mich. 668—Min¬ 
nesota Mut. Life Ins. Co. v Schl an¬ 
ger. 278 N.W. 821, 284 Mich. 207. 
•Mo.—Hecker v. Putney, App., 196 S. 
W.2d 442. 

NC.—Bailey ▼. Inman, 31 &E.2d 769, 
224 N.C. 671—Virginia Trust Co. v. 
Lambeth Realty Corp., 2 S K2d 
544, 215 N.C. 526 —Buchanan v Car¬ 
olina Mortg. Co* 196 S.E. 787, 213 


NC 247—Smith v. Bryant, 183 S 
E 276. 209 NC 213—North Caro¬ 
lina Mortp Corporation v Wilson. 
171 SE 783, 205 NC 493 

Okl —Johnston v American Finance 
Corporation, 79 P.2d 242, 182 Okl 
567 

Tex—Poulter v. Jones. Civ App , 112 
S W 2d 297—Poff v. RolUnsford Sav 
Bank. Civ App, 105 SW.2d 7S2— 
Yonack v Emery, Civ App, 4 SW 
2d 293, affirmed. Com App, 13 SW 
2d 667, 70 ALR 684. 

Wash —Corpus Juris quoted in Good¬ 
win Co v National Discount Cor¬ 
poration, 105 P.2d 805, 809, 5 Wash 
2d 621, 135 ALR. 801. 

66 C J. p 269 note 17. 

56. Md—Wilson v. Hardesty. 1 Md 
Ch. 66 

57. NC—Corey v. Hooker, 88 SE. 
236, 171 NC. 229. 

66 C J. P 270 note 19. 

58. Miss—American Freehold Land, 
etc., Co. ▼. Jefferson, 12 So. 464, 
69 Miss. 770, 30 Am S.R. 687. 

66 C.J. p 270 note 20. 
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59. RI —Moncrief v Palmer. 114 A 
181. 44 RI 37, 17 A.LR 119. 

66 C.J. p 270 note 21 

60. N J —Okin v. Broad & Market 
Nat Bank, 113 A. 139, 92 N.J.Eq. 
445 

66 C J. p 270 note 22. 

61. Or—Cnsman v. Corbin, 128 P.2d 
959, 169 Or. 332. 

62. Ala—Barclift v Fields, 41 So 
84, 145 Ala. 264—Lindsay v. U. S. 
Sav, etc, Co, 28 So. 717, 127 Ala. 
366. 51 L R A. 393 

63. Ark —Manhattan Credit Go. v. 
Bond, 266 S W.2d 815. 

64. Tenn—Crabb v. Cole, 84 S.W.2d 
597, 19 Tenn.App. 20L 

65. Tex.—Poff v. Rollinsford Sav. 
Bank, Civ.App., 105 S.W.2d 782. 

66. Mo.—Hecker v. Putney, App., 196 
SW.2d 442. 

66 C J. p 270 note 24. 

67. N C.—Churchill v. Turnage, 30 
SE. 122, 122 N.C. 426. 

168 . N.C.—Cheek v. Iron Belt Bldg. 
| etc.. Assoc., 37 S.J& 150, 127 N.C. 



91 C. J. Si 


§86 USURY 

Statutory abrogation or modification of ride. In 
a number of states the equitable rule requiring the 
borrower to offer payment of principal and legal in¬ 
terest as a condition of obtaining relief in equity 
against a usurious contract has been abrogated ei¬ 
ther wholly or in part. Thus in some states pay¬ 
ment, or tender of the principal without any interest, 
will suffice. 6 ® By virtue of special statutory provi¬ 
sions in other jurisdictions, it is not necessary for 
the borrower to tender or pay either principal or 
interest. 70 These statutes have no extraterritorial 
effect and cannot bind a court of equity out of the 
state in dealing with a contract made within the 
state; 71 nor are they operative in respect of foreign 
usurious contracts against which relief is sought 
in the domestic tribunals. 72 So it has been held 
that the right to have all the interest expunged may 
be waived and is waived when the prayer of the 
bill was that all compound, illegal, and usurious in¬ 
terest be expunged, and that plaintiff may have such 
further relief as his case may require and justice 
dictates. 73 

b. What Constitutes Doing Equity 

If the usurious interest has been paid, the amount 
equitably due is the principal debt less the usurious ex. 
cess; if the contract for the usurious interest is execu. 
tory, the sum due is the principal debt with legal interest. 

If the usurious interest has been reserved, or 
paid in advance, the amount equitably due is the 
principal debt less the usurious excess of interest 
paid. 74 In the absence of statute providing other¬ 
wise, if the contract for the usurious interest is 


still executory, the sum equitably due which the 
borrower must pay or tender is the principal debt 
with legal interest thereon, 75 and complainant is 
not entitled to have penalties deducted from the 
debt, 76 although it has been held that, where the 
penalty for usurious interest is sufficient to wipe 
out the balance due the lender, the borrower may 
offer to do equity by offering to credit the penalty 
by the principal of the debt. 77 Equity will not 
compel the borrower, as a condition of relief, to pay 
more than the legal rate of interest, although under 
the statute an agreement to pay a higher rate is 
permissible. 76 Costs cannot be decreed to defend¬ 
ant in a suit where the court decrees that unless 
complainant pays over to defendant a sum ascer¬ 
tained to be due his bill shall be dismissed. 79 

c. Application of Buie 

(1) Cancellation, reformation, or injunc¬ 

tion 

(2) Bill for discovery or accounting 

(1) Cancellation, Reformation, or Injunction 

The rule that a party who seeks equitable relief 
against a usurious contract must offer to do equity applies 
where the relief sought is the reformation or cancella¬ 
tion of an instrument, or an injunction against threatened 
damaging action by the creditor. 

The rule that a party who seeks equitable relief 
against a usurious contract must offer to do equity 
applies where the relief sought is the reformation 
or cancellation of a deed, or mortgage, or other 
instrument, evidencing or securing a usurious debt, 80 


121—Smith v Old Dominion Bldg.. 
etc, Assoc.. 26 SE 41. 119 NC 249. 

69. Okl.— Corpus Juris quoted in 

First State Bank of Cheyenne v 
Fletcher, 60 P.2d 612, 613, 174 Okl. 
348 

HI.—St. Germain v. Lapp, 48 A.2d 
181, 72 HI. 42. 166 ALR 450. 

66 C J. p 272 note 43 
Tender of prlnoipal hold nsoessarjr 
Wis.—McLoughlm v Malnar, 297 N. 
W. 370, 237 Wis. 492—Interstate 
Credit Corp v. Ellsworth, 296 N.W. 
67, 237 Wis. 380—Union Trust Co 
of Maryland ▼. Bodeman, 264 NW. 
608, 220 Wis 453 

gmall loans statutes held inapplica¬ 
ble 

Wis.—McLoughlin v. Malnar, 297 N 
W. 370, 237 Wis 492—Interstate 
Credit Corp. v Ellsworth, 296 N.W. 
57, 237 Wis 380. 

70. Fla.—Richter Jewelry Co. v. 
Schweinert. 169 So 750, 125 Fla. 
199. 

Minn.—Seebold ▼. Eustermann, 13 N 
W.2d 739, 216 Minn. 666. 

66 CU. p 272 note 44. 


71. Minn—Patterson v Wyman, 170 
NW. 928, 142 Minn 70 

66 C J. p 273 note 45 

72. Miss—American Freehold Land, 
etc, Co. v Jefferson, 12 So 464, 69 
Miss. 770. 30 Am SR 587. 

66 C.J p 273 note 46. 

73. Va.—Campbells v. Patterson, 11 
Leigh 113, 38 Va. 113. 

74. Wash— Corpus Juris quoted in 

Goodwin Co v National Discount 
Corporation, 105 P 2d 805, 809, 5 
Wash 2d 521, 135 A.LR. 801. 

66 C J p 270 note 28 

75. N.Y—New York Credit Men’s 
Ass’n v. Manufacturers Discount 
Corp, 60 N.Y.S 2d 2. 186 Misc. 756, 
affirmed 61 N Y S 2d 375, 270 App 
Div. 838, appeal denied 62 N Y S 
2d 843, 270 App Div. 935, and 68 
N.E 2d 888, 296 NY. 615, affirmed 
80 NE 2d 660, 298 NY. 512, reargu¬ 
ment denied 82 N.E.2d 33, 298 NY 
640 

Or—Crlsman v. Corbin, 128 P.2d 959, 
169 Or. 332 

66 C J. p 270 note 30. 

76. N.C.—Jonas v Home Mortg. Co., | 
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170 SE 127. 205 NC 89—Waters v 
Garris. 124 SE 334, 188 NC. 305. 

77. Tex —Yonack v Emery, Com 
App . 13 S W 2d 667, 70 A L R 684 

78. RI—Moncrief v Palmer, 114 A 
181, 44 RI 37, 17 ALR 119 

66 C J p 271 note 32 

79. Ala.—Ward v Abl>e\ tile Bank, 
30 So 341, 130 Ala 597 

80. Mich—McKenna v Wilson. 273 
NW. 457, 280 Mich 227 

Or—Crisman v. Corbin, 128 P 2d 959, 
169 Or. 332. 

Tenn —Arnold v. Morrow, 7 Tenn 
App 375 

66 C J p 271 note 35. 

Saving from loan 

In suit to cancel a chattel mort¬ 
gage, a realty mortgage, and two 
promissory notes for usury, fact that 
lender's money was used to pay a 
prior loan was not a valid reason for 
holding that saving effected by the 
prompt payment of such loan was 
required to be credited to lender, 
since amount of lender's money bor¬ 
rowers needed to pay prior loan was 
no concern of lender 0 he having 
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or an injunction against threatened damaging ac¬ 
tion by the creditor.® 1 Accordingly, a court of 
equity will not enjoin foreclosure of a usurious 
mortgage or other security unless the debtor pays 
or offers to pay the amount due, 82 and such mort¬ 
gage will remain as security for the amount equita¬ 
bly due. 83 An injunction may be granted even 
though plaintiff has not made an actual tender in¬ 
to court of the amount due, where he has made a 
tender of payment in his pleadings. 84 

(2) Bill for Discovery or Accounting 

A borrower may obtain an accounting or a discovery 
In equity only on condition that he waive all penalties and 
forfeitures, and pay or tender what is equitably due. 

It is a fundamental doctrine that a court of equity 
will not compel a person to disclose facts that will 
subject him to penalties or forfeitures, 85 and when 
the borrower asks an accounting or a discovery 
for the purpose of securing proof of usury m a debt 
for which he is sued or in aid of any other proper 
remedy, equity will grant such aid only on condition 
that the petitioner shall waive all penalties and for¬ 
feitures, and pay or tender w'hat is equitably due 86 
If the bill asking discovery alleges that the contract 
is executory, and no usury has actually been paid, 
the bill need contain no waiver of penalties 87 It 
has been held that a borrower’s tender of the 
amount due under an usurious note is unnecessary, 
and that willingness to pay the amount due is suf¬ 
ficient, uhere the amount to be paid depends on 
an accounting. 88 
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§ 87. Relief to Lender in Equity 

a. In general 

b. Subrogation to rights of third persons 
a. In General 

A usurer seeking the aid of a court of equity will be 
given only such relief as Is consistent with the statute, 
and where the statute declares usurious contracts void, 
equity will refuse the lender’s prayer for relief. Where 
the statute declares that the usurer shall forfeit all in¬ 
terest, or the usurious excess agreed to be paid, the 
usurious complainant may recover only the principal sum 
lent, or that sum with legal interest, as the statute may 
provide. 

The statutes of usury bind courts of equity as 
well as those of law. The usurer seeking the aid 
of a court of equity will be given only such relief 
as is consistent with the statute, 88 and where the 
statute declares usurious contracts void equity will 
refuse the lender’s prayer for relief. 90 Where the 
borrower waives his nght to have a usurious mort¬ 
gage declared void, a court of equity will, pursu¬ 
ant to the answer, purge the debt of usury and ren¬ 
der a decree for the amount equitably due, namely, 
principal and legal interest, 91 and the same result 
will follow, it has been held, where the creditor in 
his petition waives all interest in excess of the legal 
rate, and defendant does not plead usury in de¬ 
fense. 92 

Where the usurious instrument is not void, a court 
of equity will afford relief to the lender to assist him 
in securing repayment of the principal, 93 or the 
amount equitably due him. 94 Thus, if the statute 


charged a specified sum for use of 
money borrowed, and h!s only con¬ 
cern with prior loan was to see that 
it was discharged—St Germain v 
Lapp. 48 A 2d 181. 72 R I 42. 166 A. 
L. R 450. 

81. Md—Plitt v Kaufman. 53 A 2d 
673. 188 Md 606 

Mo—Hecker v. Putney. App. 196 S 
W.2d 442 

N C —Buchanan v. Carolina Mortg 
Co, 195 SB 787, 213 NC 247- 
Smith ▼. Bryant, 183 SB 276, 209 
N.C. 213 

66 C.J. p 271 note 36. 

WUliifun to pay amount duo hold 
mot a “tender” 

NC.—Hairston v. Keswick Corp, 200 
SB 384 t 214 NC 678—Buchanan v 
Carolina Mortg. Co., 195 SB. 787, 
213 N.C. 247 

82. Mo.—Hecker ▼. Putney, App, 196 
S W 2d 442. 

•Tex—Robertson v. Duncan, Civ App. 
71 8.W.2d 597, error dismissed 75 
S.W.2d 875, 124 Tex 40. and modi¬ 
fied on other grounds Duncan v. 
Robertson, 105 S.W.2d 214, 129 Tex. 
637. 

66 CJ. P 271 note 38. 


83. Ark.—Ruddell v. Ambler, 18 Ark. 
369 

66 C J p 271 note 39 

84. Tex —Po* v. Rollinsford Sav. 
Bank, Civ App. 105 S.W.2d 782. 

85. Ala —Corpus Juris cited in 
Tuskegee Homes Co v. Oswalt, 26 
So 2d 865, 871, 248 Ala. 64. 

66 C J. p 271 note 40. 

86. NY—Rogers ▼. Rathbun, 1 
Johns Ch 367 

66 C J. p 272 note 41. 

87. NC—Taylor v. Smith, 9 N.C. 
465. 

88. Cal—Taylor ▼. Budd, 18 P.2d 
333. 217 Cal 262. 

89. Tex—Corpus Juris cited la Bl 
Pasco Furniture Co. v Gardner, 
Civ App, 182 S W 2d 818, 820 

Right of action at law on usurious 
contract see supra 8 80. 

90. NC—State Bank v. Knox, 21 N. 
C 50. 

66 C J. p 273 note 51. 

91. Ark.—Jones v. McLean, 18 Ark. 
456. 

92. Okl.—AEtna Bldg, etc., Assoc. ▼. 
Randall, 99 P. 655, 23 OkL 45. 
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93. Tenn.—Lyons v. Jones, 121 S.W. 

2d 125, 22 Tenn.App. 262. 

Hypothecation of note 

Where action was brought on note 
which was usurious on its face, and 
bill was amended so as to sue on 
original consideration, fact that note 
had been hypothecated to bank as col¬ 
lateral before suit was brought did 
not prevent payee from suing on orig¬ 
inal consideration, since payee, by 
hypothecating the note, only impress¬ 
ed a lien on it in favor of bank and 
payee owned an equity In the note 
sufficient to maintain an action on it 
to protect him against the loss of its 
value—Lyons v. Jones, supra. 
Usurious device mortgagor’s plan 

Mortgagee was not barred from 
foreclosmg mortgage on ground of 
usury, where usurious device was 
mortgagor’s plan to induce mortgagee 
to loan money and mortgagee was 
not aware of usurious scheme.—Cor- 
sentina v. McPherson. 150 So. 609, 111 
Fla. €16. 

94. Bents , ta xes , improvements, m to. 

(1) A grantee, under a trust deed 

held invalid because part of a usuri¬ 
ous transaction, has been charged 
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declares that the usurer shall forfeit all interest 
stipulated for, or only the usurious excess agreed 
to be paid, the usurious complainant may recover in 
equity only the principal sum lent, or that sum with 
legal interest, according as the statute may pro¬ 
vide, 96 although it has been held that he may re¬ 
cover advancements made to the borrower for tax¬ 
es and insurance. 96 Likewise, where the grantee 
in a deed of trust given to secure a note comes into 
a court of equity to have a mistake in the deed 
reformed, and the grantor sets up usury in the note, 
the grantee’s bill will be dismissed unless he pro¬ 
duces the note and consents to the elimination of 
the usury. 97 Also, where a creditor seeks to enforce 
m equity a contract that is not technically usurious 
but is harsh and oppressive, he will be allowed to 
recover only what is fair and just, that is, his debt 
with legal interest thereon. 98 Even when asking 
relief other than mere enforcement of the contract, 
as, for instance, the reformation of a usurious con¬ 
tract, the unclean hands of the usurer must be 
cleansed before he will be allowed to come into a 
court of equity. Therefore, in his bill asking such 
collateral relief he must offer to abate as much of his 
claim as the statute declares to be forfeited by 
usury. 99 

On the other hand, where circumstances are such 
that defendant is forced to assume the position of 
actor and asks affirmative relief on the ground of 
usury in the complainant’s claim, the court will 
then allow such a defense only on condition that* 
defendant do equity by paying the principal sum 
due, and legal interest; 1 and where the mortgagee 
receives part of the mortgaged property from the 
mortgagor, to be credited at an agreed price on 
the mortgage debt, the subsequent abatement of such 
debt on bill to redeem, on account of usury, will not 
entitle the mortgagee to a corresponding reduction 
of the credit allowed. 2 It has also been held that. 


where the usury In a contract Is due to a mistake 
of law on the part of a lender who had no intent 
to violate the law, he is entitled to be relieved in 
equity from the penalties of usury, 8 and, on the same 
principle, where the creditor, on learning that the 
interest agreed on was usurious, altered the note 
given by substituting a legal rate for the illegal 
rate first written, thereby rendering the note void, 
as discussed in Alteration of Instruments § 35 p 
950 note 29, equity will decree the payment of 
principal and legal interest. 4 Equity will not assist 
a lender in collecting excessive interest notwith¬ 
standing under the statute a corporation cannot in¬ 
terpose the defense of usury. 6 

A bill to foreclose a mortgage securing a usuri¬ 
ous loan for a default in the payment of the first 
interest installment is prematurely brought where 
the usury exacted would more than satisfy such 
installment. 6 It has been held that the right to en¬ 
force a provision of a loan contract for the pay¬ 
ment of a bonus cannot be determined in a fore¬ 
closure suit where the bonus was paid at the time 
of closing the loan. 7 

Costs . Under permissive statute costs may be im¬ 
posed on a usurious mortgagee. 8 

b. Subrogation to Rights of Third Persons 

Generally a lender may not be subrogated to the 
rlghta of a prior encumbrancer unleaa the lender hlmaelf 
pays over the money to the prior encumbrancer. 

The question sometimes arises whether, when 
a loan at usurious interest is made for the purpose 
of paying off a prior valid encumbrance, the lender 
may abandon his usurious contract and be subrogat¬ 
ed to the rights of the prior encumbrancer. It is 
now determined that if the money paid under the 
usurious contract passes to the borrower, whose 
agreement to apply it in discharge of the prior en¬ 
cumbrance is thus a part of the illegal contract, so 


with the reasonable value of rent for 
the period he was in possession and 
not what actually was made in prof¬ 
its —Jones v. Lamensdorf, 167 So. 
624, 175 Miss. 565. 

(2) Amount paid for taxes and im¬ 
provements are considered in connec¬ 
tion with the rental due.—Jones v. 
Lamensdorf, supra. 

(3) The grantee is entitled to re¬ 
imbursement for payments made on a 
prior incumbrance to preserve the 
property.—Jones v. Lamensdorf, su¬ 
pra. 

96. U.S.—Rutland Sav. Bank of Rut¬ 
land, Vt., v. Wilson, C C.A.Tex„ 108 
F.2d 92 

N.C.—Virginia Trust Co v Lamberth 
Realty Corp., 2 S.E 2d 544, 215 N.C. 
626. 


S.C.—Virginia Hotel Co. v Dusenber- 
ry. 63 S E 2d 483, 218 S.C 624. 

Tenn —Lyons v. Jones, 121 S W.2d 
125, 22 TennApp. 262. 

66 C.J. p 273 note 54. 

Usurious interest may not be re¬ 
covered.—Lavender v. Glenn, Tex. 

Civ.App, 82 SW.2d 714. 

96. Miss —Crafton v. New South 
Bldg., etc.. Assoc., 26 So. 362, 77 
Miss. 166. 

97. Mo.—Corby ▼. Bean, 44 Mo. 379. 

98. Ky—Miller v. Ferguson, 47 S 
W. 1081, 20 Ky.L. 801. 

66 C.J. p 273 note 57. 

98. Ala—Hawkins v. Pearson, 11 
So. 804, 96 Ala 369. 

L Ga—Nisbet v. Walker, 4 Ga 221. 

66 C.J. p 273 note 59. 


2. Ala—Knox v. Nall, 80 Ala 847. 

8. SC—Mortimer v. Pritchard, 8 8. 
CEq. 505 

4L Conn.—Little v. Fowler, 1 Root 
94. 

6. U S.—P. R. Mallory ft Co. v 
Grigsby-Grunow Co., C.C.A.I11, 72 
F.2d 471, reversed on other grounds 
Manufacturers* Finance Co. v Me- 
Key, 56 SCt. 444, 294 U.S. 442, 79 
L.E<L 982. 

6. N.J.—Lelpzlger v. Van Saun, 63 
A. 1, 64 N.J.Eq. 37. 

7. Fla—Collins Avenue ft Ocean Inv. 
Co. v. Crawford, 164 So. 211, 114 
Fla 469. 

& Tenn.—Tyler v. Walker, 47 S.W. 

424, 101 Tenn. 306. 

66 C.J. p 274 note 66. 
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that the lender’s claim to subrogation arises solely 
from such illegal agreement, no subrogation will be 
allowed. 9 Where, however, the lender himself pays 
over the money to the prior encumbrancer, and sub¬ 
sequently takes a usurious security for his loan, 
such security being void, he may be subrogated to 
the rights of the former creditor under the valid 
lien. 10 On the other hand, it has been held that 
where one having no interest in the property ad¬ 
vances money on usurious interest to discharge an 
existing encumbrance he is not entitled to be sub¬ 
rogated to the rights of such pnor encumbrancer as 
against those whose claims to the premises inter¬ 
vened between the prior encumbrance and his own, 
whatever may be his rights against the debtor 
alone. 11 

§ 88. Usury as a Defense 

Usury it a statutory defense. 

Usury is a statutory defense and is not founded 
on any common-law right, either legal or equitable. 12 
It is a defense which may be created by legislative 
act and may be taken away or denied by legislative 
act, 13 and a condition imposed on the defense by 
statute, pertaining only to the remedy, may be re¬ 
moved by statute after the usurious contract has 
been made. 14 Furthermore, as usury is purely a 
creature of the statute, the borrower must seek re¬ 
lief in accordance with the provisions of the stat¬ 
ute, 16 which will, however, be construed liberally 
in favor of the defense. 16 Usury may be pleaded as 
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an affirmative defense, 17 or, as discussed infra $ 
90, as a counterclaim. 

§ 89. -Avoidance of Contract to Extent 

Allowed by Statute 

a. In general 

b. Usury m separate or collateral ob¬ 

ligation 

c. In suit to foreclose mortgage 

a. In General 

The borrower under a usurious loan may, as long 
as any part of the usurious debt remains unpaid, set up 
usury as a defense in an action brought by the lender 
to enforce payment of the debt, unless a statute prohibits 
the interposition of such a defense. 

Since the borrower under a usurious loan is con¬ 
sidered to have been forced against his will into 
the transaction by the oppressive conduct of the 
lender, and is regarded as not in pan delicto with 
the lender, 18 he may, as long as any part of the 
usurious debt remains unpaid, set up usury as a 
defense in an action brought by the lender to en¬ 
force payment of the debt, 19 unless the statute pro¬ 
hibits the interposition of such defense; 20 and the 
right to set up such defense is not affected by the 
fact that, in the particular jurisdiction, the bor¬ 
rower could not maintain an action at law to re¬ 
cover back usury voluntarily paid. 21 The holder 
of a note suing to foreclose a mortgage security, 
cannot defeat the defense of usury in the note by 
offering to waive a deficiency judgment. 22 In an ac- 


9. Ark —Trible v. Nichols. 13 SW 
796. 69 Ark 271. 22 Am.S R. 190 

66 C.J. p 274 note 67. 

10. Ga.—McWilliams v. Bones. 10 S 
E. 724. 84 Ga. 202. 

N Y.—-Patterson v. Birdsall. 64 N.Y. 
294. 21 Am.R. 609. 

11. Vt.—Downer v. Wilson, 32 Vt. 

1 . 

12. Fla.—Spinney v. Winter Park 
Building 4b Loan Ass'n, 162 So 899, 
120 Fla. 453. 

▲otton to set aside fraudulent oouvey- 
aaoe 

Where creditor sued debtor on 
checks for money lent and debtor per¬ 
mitted default judgment to be en¬ 
tered without filing an answer or af¬ 
fidavit of merits, usury was no de¬ 
fense to an action by creditor to set 
aside as fraudulent a conveyance by 
debtor.—Schwarts v. Battifarano, 67 
A.2d 148, 2 N.J. 478. 

Corporate assignees 

Statutory provisions which deny 
the defense of usury to a corporation, 
contracting to pay excessive interest, 
do not apply where the original obli¬ 
gors in the usurious contract are nat¬ 
ural persons and the corporation be¬ 


comes liable on the contract only by 
assignment—Greengard v. Katz, 270 
IU.App. 227. 

13. Fla.—Spinney v. Winter Park 
Building 4b Loan Ass'n, 162 So. 899, 
120 Fla 453. 

66 C J. p 275 note 78. 

14. Wis—Simonton v. Vail, 11 Wis. 
90—Root v. Pinney, 11 Wis. 84. 

15. SC—Benoist & Dumouchet v. 
Sollee, 3 S C L 251 

66 C J p 275 note 80. 

16. Mich—Gardner v Matteson, 38 
Mich 200 

17. NY—Schussler v. Richards, 61 
N.Y S.2d 800, 186 Misc 963—Gibson 
v. Brown, 13 N Y.S 2d 31. 171 Misc 
487, affirmed 17 N Y.S 2d 994, 258 
AppDiv 947 

18. Md —Horner v. Nitsch, 63 A. 
1052. 103 Md 498 

66 C.J. p 274 note 71. 

19. D.C.—Searl v. Earll, Mun.App, 
62 A.2d 374. 

I1L—I. C. Bank & Trust Co. v. Geary, 
274 Ill.App. 327. 

N.Y.—-East New York Sav. Bank v. 
Lang, 26 N Y.S 2d 21, 261 App Div. 
981—Schussler v Richards, 61 N. 
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Y S.2d 800, 186 Misc 963—Gibson v. 
Brown, 13 NTS 2d 31. 171 Misc. 
487, affirmed 17 N Y S 2d 994. 258 
App Div. 947—In re Grottola's Es¬ 
tate. 124 N Y.S 2d 85. 

N.C.—Virginia Trust Co. v Lambeth 
Realty Corp., 2 S.E 2d 544, 215 N.C. 
526 

Tex.—Employees Loan Co v. Tem¬ 
pleton, Civ App., 109 S W 2d 774— 
Mercer v. Bonner Loan 4b Invest¬ 
ment Co., CivApp, 73 S.W.2d 988. 
66 C.J. p 274 note 72. 

Cause of action. 

Statute authorizing borrower to 
plead usury as defense did not au¬ 
thorize borrower to convert defense 
into cause of action.—Crisman v. 
Corbin, 128 P.2d 959, 169 Or. 832. 

80. NY.—Securities Acceptance Cor¬ 
poration v. E. M. Kane Co., 196 N. 
Y.S. 519, 119 Misc. 354, affirmed 201 
N.Y.S. 945, 207 App.Dlv. 840. 

66 C.J. p 274 note 72%. 

81, Mich.—Gladwin State Bank v. 
Dow, 180 N.W. 601, 212 Mich. 521, 
13 A.L.R. 1233. 

88. Neb.—-Plainer Lumber Co. v 
Theodore, 285 N.W. 467, 120 Neh 
804. 
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tion on a renewal note defendant may set up in 
defense usurious payments made on the original 
note, unless the new note has been purged of usury, 
and where a renewal note provides for usury, or 
where usurious interest is exacted by way of dis¬ 
count, the defense of usury, not only in the par¬ 
ticular note sued on but in all of its predecessors 
where it exists, if it exists at all, is available to 
the maker as against the payee or holders with 
knowledge. 23 The fact that usury is a defense per¬ 
sonal to the borrower has already been shown supra 
§ 71. 

Where the statute confines the remedy to an ac¬ 
tion for recovery of the usury paid, as discussed 
infra §§ 95-94, the borrower may not set up usury 
as a defense to an action by the lender on the usu¬ 
rious transaction. 24 Such defense has no especial 
claim on the indulgence and favor of the court and 
should be disposed of on the same principles and 
in the same manner, as other defenses. 25 

Offer to restore benefits received. The necessity 
of paying or tendering the amount equitably due, as 
a condition of affirmative relief m equity from a 
usurious contract, as discussed supra § 86, does not 
apply where borrower sets up usury as a defense, 26 
unless the statute so requires. 27 So, where plaintiff 
in ejectment pleads usury, in his reply, to avoid an 
instrument m defendant's chain of title, without 
asking any affirmative relief, he need not return the 
consideration received. 28 

Action by broker for compensation for procuring 
loan . A broker who procures a loan for his prin¬ 
cipal under an express contract by the latter to pay 
a greater compensation than that allowed by the 


Usury Act may nevertheless recover the reasonable 
value of his services, not exceeding the statutory 
rate. 23 

b. Usury in Separate or Collateral Obligation 

As a general rule in an action on an obligation valid 
in itself the defendant will not be allowed to show In de¬ 
fense usury in some separate and distinct or collateral 
transaction; but where the right claimed by the plaintiff 
depends immediately on the validity of a contract, usury 
in such contract may be shown in defense. 

As a general rule in an action on an obligation 
valid in itself defendant will not be allowed to show 
in defense usury in some separate and distinct or 
collateral transaction. 30 Where, however, the right 
claimed by plaintiff depends immediately on the 
validity of a contract, usury in such contract may be 
shown in defense, as where a mortgagee seeks to 
recover possession of property mortgage to secure 
a usurious debt, 31 and it seems that the considera¬ 
tion of a recognizance may be impeached for usury, 
even in an action by the creditor against the debtor 
for possession of the land taken by extent in satis¬ 
faction of the debt. 32 

c. In Suit to Foreclose Mortgage 

Usury Is usually a good defense to a suit to foreclose 
a mortgage. 

Since scire facias is not an action, and as such 
open to ordinary defenses, usury is not a proper de¬ 
fense m scire facias to foreclose a mortgage 33 
Usury is usually a good defense, however, to a suit 
to foreclose a mortgage, 34 and, since defendant m 
such suit is not in the position of one asking affirma¬ 
tive relief in equity, he may claim the full benefit of 
the usury act without being required to tender the 


Ky.—Neale v. Rouse. 19 S.W. 171. 93 
Ky. 161. 14 KyL 126 
23. Mich.—Gladwin State Bank v. 
Dow. 180 NW. 601, 212 Mich. 521. 
13 A.L.R. 1233. 

Si Dak.—Robinson v. McKinney, 29 
NW. 658. 4 Dak 290. 

25. Fla—Mackey v. Thompson, 14 
So 2d 671, 153 Fla. 210—Beekner v. 
D. P. Kaufman. Inc., 198 So. 794, 
145 Fla. 152. 

86 C.J. p 275 note 84. 

28. U.S.—In re Miller, D.C.N.T., 21 
F.Supp 644 

N.C.—Virginia Trust Co. v. Lambeth 
Realty Corp., 2 S.EL2d 544, 215 N.C. 
526. 

68 C. J. p 275 note 87. 

27. Wis.—Hirsch ▼. Smith, 53 N.W. 
2d 769. 262 Wis. 75—Feest v. Hill- 
crest Cemetery, 19 N.W.2d 246. 247 
Wis. 160—Bock River Bank v. 
Sherwood, 10 Wis. 280, 78 Am.D. 
669. 


2& Okl.—Scott v. Potts. 159 P. 932, 
60 Okl 228. 

29. N.J—Roth ft Miller v. Temkin, 
100 A 843, 90 N.J.Law 39. 

66 C.J p 276 note 3. 

30. NY.—Murray v. Judson, 9 N.Y. 
73, 59 Am.D. 516, 1 Seld.Notes 157. 

66 C.J. p 275 note 90. 

3L N.C.—Moore v. Woodward, 83 N. 
C. 531. 

32. Me.—Chandler v. Morton, 5 Me. 
374. 

33. Ill—Camp v. Small, 44 Ill. 37- 
Carpenter v. Mooers, 26 Ill. 162. 

34b N.M.—Jaffa v. Lopes, 31 P.2d 
988, 38 N.M. 290. 

Defense of usury oould not he raised 
In action to for ecl o s e chattel mort¬ 
gage 

S.C.—Cox v. Harrison, 172 SJS. 417, 
171 S.C. 445. 

66 C.J. P 275 note 94. 
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Laches 

In suit to foreclose a mortgage, 
defense of usury was not barred by 
laches, even though plaintiff had 
waited several years to bring suit, 
where m the meantime there was no 
agreement for extension, and no oth¬ 
er transaction, or indulgence that 
would remove or tend to remove the 
taint of usury.—MacMahon v. Park¬ 
er, 190 So. 247, 138 Fla. 772. 

Bstoppel 

The mere recital In the statement 
filed by Incorporators with the sec¬ 
retary of state that all of the corpo¬ 
ration’s capital stock is to be paid for 
by the incorporators conveying to the 
corporation certain real property and 
the business conducted thereon, and 
that the property is subject to a 
mortgage for a specified amount will 
not preclude the corporation from in¬ 
terposing usury as a defense to a suit 
to foreclose the mortgage.—Green- 
gard v. Kata, 270 UlJkpp. 227. 
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amount equitably due, 86 unless some special provi¬ 
sion of the statute applicable requires such a tender 
as a condition precedent to the defense of usury ; 36 
and the operation of the rule is not affected by the 
fact that the mortgagor in his answer prayed for 
cancellation of the note, such affirmative relief being 
denied. 87 It has been held that usury may not be 
urged as an objection to the confirmation of a mort¬ 
gage sale, 38 at least unless the objection is ac¬ 
companied by payment into court, or tender, of the 
amount actually lent, with legal interest, 39 but may 
arise only on the auditor’s statement of final ac¬ 
count. 40 Where, after issue of scire facias on a 
mortgage and entry of judgment, the land is sold 
on execution issued on a judgment junior to the 
mortgage, for an amount insufficient to pay all liens, 
and the mortgagee releases the mortgagor from per¬ 
sonal liability on the bond accompanying the mort¬ 
gage, the mortgagor has no such interest as entitles 
him to open the judgment on the mortgage and de¬ 
fend on the ground of usury. 41 

§ 90. —— Set-off and Counterclaim 

a. In general 

b. Usury paid on other obligation or 

transaction 

a. In general 

The right of the defendant under a plea of set-off 
or counterclaim to secure the deduction from the principal 
sum of all usurious payments previously made depends 
largely on the provisions of the governing statute. 

Statutory provisions in some jurisdictions deter¬ 
mine the right of defendant under a plea of set-off 
or counterclaim to secure the deduction from the 
principal sum of all usurious payments previously 
made. 42 In the absence of such specific provisions, 
the general rule governing is that whenever the right 
of the borrower to recover usurious payments al¬ 
ready made is recognized, either as a common-law 
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right to recover money wrongfully extorted, or as 
given by statute, as discussed infra 94, such right 
may be made effective to defendant by plea of set¬ 
off or counterclaim, 43 but in jurisdictions where an 
independent action to recover back usury paid may 
not be maintained, as discussed infra 94, such pay¬ 
ments are not available as a set-off or counter¬ 
claim. 44 In some jurisdictions the remedy given 
by statute for the recovery of interest paid is held 
to be exclusive, and thus to preclude a plea of set¬ 
off or counterclaim m an action to recover the 
debt. 45 The mere omission of the statute to provide 
a method for the recovery of usury paid, especially 
where the penalty of usury is a forfeiture of interest 
only, has been construed to negative the existence 
of such a right, and to confine defendant who desires 
to take advantage of the usury acts to his special plea 
of usury. 46 

Statutes retroactive. Acts permitting set-off or 
counterclaim of usurious payments, or allowing re¬ 
covery of such payments so that the right of set-off 
or counterclaim arises, so far pertain to the remedy 
that the law in force at the time action is brought 
governs, rather than that in force at the time of 
the making of the contract. 47 Hence, a plea of set¬ 
off or recoupment authorized at the time action is 
brought may be validly made, although such a plea 
was expressly prohibited at the time the usurious 
contract was made, 48 unless the statute authoriz¬ 
ing the plea expressly excepts existing contracts 
from its operation 49 

Extent of set-off or counterclaim. Since at com¬ 
mon law and under the statutes adopting a similar 
rule the borrower may recover only such interest 
as has been paid in excess of the legal rate, as dis¬ 
cussed infra § 100, he is entitled to claim no more 
under a plea of set-off when based on such com¬ 
mon-law or statutory right 50 By set-off he is en- 


35. Wls —Jordan v. Warner's Es¬ 
tate. 83 NW. 946, 107 Wls. 639. 

66 C J. p 275 note 95 

36. Wls—Feest v. Hillerest Ceme¬ 
tery, 19 N W 2d 246, 247 Wis. 160. 

66 C.J p 276 note 96 

37. US —Mortgage Securities Cor¬ 
poration v. Levy, C C.A Fla., 11 F. 
2d 270. 

38. Md—Klrsner v. Sun Mortg. Co., 
141 A. 398, 154 Md. 682. 

*66 C.J. p 276 note 98. 

39. Md.—Smith ▼. Myers, 41 Md 
425. 

40. Md.—Owens ▼. Graetzel, 126 A. 
224. 146 Md. 261. 89 A.LR. 943. 


41. Pa—Reap v. Battle, 26 A. 439. 
155 Pa. 265 

42. Ind—Jones v. Bryan, 102 N.E. 
153, 53 Ind App 550. 

66 C.J p 276 note 5. 

43. Cal —District Bond Co. v. Haly, 
41 P2d 319, 2 Cal 2d 308 

66 C J. p 276 note 7. 

Usury as an affirmative defense or 

as a basis for a set-off or counter¬ 
claim.—Schussler v Richards, 61 N. 
Y S 2d 800, 186 Misc. 963—Gibson v 
Brown, 13 N Y S 2d 31. 171 Misc 487, 
affirmed 17 N Y S 2d 994, 258 App Div. 
947. 

44. Ill.—Hadden ▼. Innes, 24 Ill. 381. 
66 C.J. p 277 note 9. 
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45. US —Carter v Carusi, Dist.Col., 
5 SCt. 281, 112 US. 478, 28 L.Ed. 
820 

66 C.J p 277 note 10 

46. Conn— Hinman v. Goodyear, 14 
A 804. 56 Conn 210. 

N.C —Fayetteville Merchants’ Bank 
v. Lutterloh. 81 N C. 142. 

47. Ind.—Sager v. Schnewind, 83 
Ind 204. 

66 C.J p 277 note 14 

48. Ind —Rathburn v. Wheeler, 29 
Ind. 601. 

49. Ind.—Kepler ▼. Conkling, 89 Ind 
392. 

50. NJ—D*Onofrio v. Galliot to, 179 
A. 27. 118 N J.Eq. 271. 

Wia.—Fay T. Lovejoy. 20 Wla. 481. 
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titled to a deduction of the same amount that might 
have been recovered by action. 61 

b. Usury Paid on Other Obligation or Transac¬ 
tion 

In some Jurisdictions where the defendant has paid 
the plaintiff usurious Interest on a note which the plain¬ 
tiff has since sold, it has been held that It may be set 
off In an action on another note, unless the action is 
brought by an innocent holder, in which case he may 
recover it from the original payee. However, the defense 
of usury as against one obligation, will not ordinarily 
constitute a valid offset against a distinct and independent 
obligation, although between the same parties. 

It has been held in some jurisdictions that where 
defendant has paid plaintiff usurious interest on a 
note which plaintiff has since sold, it may be set off 
in an action on another note ; 62 that the entire usu¬ 
rious interest included in a series of negotiable notes, 
each given in renewal of the preceding one may be 
offset or recouped in an action on the last note of 
the series, 53 unless the action is brought by an in¬ 
nocent holder, in which case he may recover it from 
the original payee; 54 and that, while usury paid 
on a former contract may be pleaded as a set-off to 
an existing debt, when not barred by limitations, 65 
the former contract on which the usury was paid 
must have been between the same parties as those to 
the existing debt. 66 


A defense of usury good as against one obligation, 
will not ordinarily constitute a valid offset against 
a distinct and independent obligation, although be¬ 
tween the same parties. 67 If the statutes with re¬ 
spect to usury do not authorize, 68 or if they in ex¬ 
press terms prohibit, 68 any action to recover usury 
paid, it is obvious that usurious interest paid on one 
contract cannot be set off in an action on another 
contract, and such is also the case where the right to 
recover the usury paid by a direct action, although 
permitted by statute, is barred by the statute of lim¬ 
itations. 66 

§ 91. —- Loss of Right to Set Up Usury as 
Defense; Estoppel, Waiver or Ratifi¬ 
cation, and Release 

a. Estoppel 

b. Waiver, ratification, or release 
a. Estoppel 

An estoppel In pale may be urged against the defense 
of usury, but not where the essential elements of estoppel 
are missing. One cannot by agreement estop himself 
from asserting usury as a defense, since such an agree¬ 
ment would In effect be a nullification of the usury laws. 

An estoppel in pais may be urged against the de¬ 
fense of usury, 61 but not where the essential ele- 


51. Dak—Wood v. Cuthbertson. 21 
N.W. 3, 3 Dak. 328. 

66 C.J. p 277 note 19. 

52. N H.—Ashland Sav Bank v. 
Bailey. 21 A. 221. 66 N.H. 334 

53. Cal.—Westman v. Dye, 4 P.2d 
134. 214 Cal. 28 

Ind—Brown v. Lacy. 83 Ind 436 

54. Ind.—Brown v. Lacy, supra. 

55. Tex.—Ware v. Paxton. Civ.App., 
266 S.W 2d 218. 

66 C.J. p 277 note 24. 

58. Ky.—Elbert ▼. Louisville Trust 
Co, 97 SW.2d 26. 265 Ky 522. 

Tex—Commerce Farm Credit Co v. 
Ramp, CIvApp.. 116 S.W.2d 1144. 
affirmed Commerce Trust Co. v 
Ramp. 138 S.W.2d 531, 135 Tex. 84 
—Hamilton v. Bill. CivApp., 90 S. 
W 2d 929, error refused. 

66 C.J p 277 note 25. 

57. U S —In re Proteaur, D.C Ohio, 
110 F Supp. 904, affirmed, C.A., 
Thomson v Herberich-Hall-Harter 
Co.. 202 F 2d 954. 

66 C J. p 278 note 26. 

58. Ohio—Mallon v Munson, 2 Han¬ 
dy 97, 12 Ohio Dec, Reprint, 348. 

801 Ind.—-Elmer v. Crum, 8 Ind. 25. 

80L Ky.—Smith v. Young, XI Bush 
393. 

Pa.—Turner v. McDermott Contract¬ 
ing Corp., 53 Pa.Dist. & Co. 27, 8 
Fay.L.J. 117. 

Teat-Commerce Farm Credit Co. v. 


Ramp. CivApp., 116 S.W.2d 1144, 
affirmed 138 SW.2d 531, 135 Tex. 
84. 

61. Cal—Read v. Mortgage Guaran¬ 
tee Co., 53 P.2d 877, 11 Cal.App 2d 
137. 

Minn.—Nelson ▼. Dorr, 68 N.W.2d 
876, 239 Minn. 423. 

Miss.—Corpus Juris cited in Hardin 
v. Grenada Bank, 180 So. 805, 815, 
182 Miss. 689. 

N.Y.—Klein v Me Is els, 1 N.Y.S.2d 
820, 254 App.Div. 603. 

Tex.—Wright Titus, Inc, v. Swafford. 
Civ.App, 133 S.W.2d 287, error dis¬ 
missed, judgment correct—Pope v. 
North Texas Building & Loan 
Ass'n, CivApp, 87 S.W.2d 494. 

66 C.J. p 278 note 32. 

Defense of usury held harred 

(1) Where a lender was Informed 
by the borrower, who was his attor¬ 
ney, that a loan contract drawn by 
the latter was "all right," that is, 
valid in law, the borrower was es¬ 
topped to plead that the contract was 
usurious.—U. T. Hungerford Brass, 
etc.. Co. v. Brigham, 95 N.Y.S. 867, 47 
Misc. 240. 

(2) Where one connected with a 
bank lent money by a usurious note 
to a firm of which he was a member, 
the firm was estopped to set up the 
defense of usury against the bank.— 
Morris v. Samson First Nat. Bank, 50 
So. 137, 162 Ala. SOL 
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(3) If mortgagor advised represen¬ 
tative of party contemplating accept¬ 
ance of note and mortgage as pay¬ 
ment of part interest in estate that 
mortgage was a valid one, or if. aft¬ 
er mortgagee’s death and prior to 
such party’s acceptance of note and 
mortgage, mortgagor made payments 
of principal or interest without ques¬ 
tioning validity of note, and thereby 
Induced party to accept mortgage as 
valid, mortgagor was estopped to set 
up defense of usury as against such 
party—Enstrom v. Dunning, 169 So 
385, 124 Fla. 57L 

(4) Borrowers who accepted com¬ 
promise whereby deduction was made 
from original loan in entering con¬ 
sent judgment thereon, were estopped 
to assert that original loan was 
usurious—Dixon v. Osborne, 161 S.E. 
688, 204 NC. 480. 

(6) Borrower may be estopped 
from pleading usury against Innocent 
purchaser of usurious instruments by 
acts which borrower may commit 
subsequent to consummation of usur¬ 
ious transaction —Trinity Fire Ins. 
Co. v. Kerrvllle Hotel Co., 103 8.W. 
2d 121, 129 Tex. 310, 110 A.L.R. 442. 

(6) Party who as part consider** 
tion for purchase of real estate 
agrees to pay a prior obligation is 
estopped to plead usury.—Southwest¬ 
ern Life Ins. Co. v. Stanley, Tex.Civ. 
APP., 84 S.W.2d 1034. 
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meats of such an estoppel are lacking.** One who 
buys property and agrees to pay off an existing lien 
thereon becomes personally liable for the lien debt 
and may not dispute its validity. 68 It has been held 
that one who sets up a contract to reconvey property 
on certain terms as a defense to an action of eject¬ 
ment may not attack the contract for usury ; 64 and 
that a borrower will be estopped to plead usury 
where he fraudulently inserted a usurious provision 
in a note for the purpose of defeating recovery 
thereon, 65 but not where he is an innocent dupe. 66 
Where, after several partial payments had been 
made on a usurious contract, the borrower again 
in writing acknowledged himself to be indebted to 
plaintiff in the sum claimed, he may not plead 
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usury. 67 A borrower may be estopped to urge the 
defense of usury against a bona fide holder of a 
usurious obligation, but estoppel must arise by act, 
misrepresentation, or conduct subsequent to the 
execution of the obligation. 6 * 

It has been held that a party may not estop him¬ 
self from asserting usury as a defense 6 * as by an 
agreement not to plead usury, since this would in 
effect be a nullification of the usury laws. 70 Written 
authority by a debtor to enter judgment against 
him on a usurious contract does not, before entry 
of the judgment, estop him to plead usury; 71 nor 
may he estop himself by his mere promise to pay 
the usurious rate agreed on, 72 or by assenting to an 
endorsement on a usunous note, there being no evi- 


(7) Other instances of estoppel see 
66 C J. p 278 note 32 [a]. 

Bstoppel hy election. 

Borrower waived usury, if any. in 
loan contract, and estopped himself 
from afterward insisting: on usury, 
where borrower repurchased mort- 
gragred property after it had been sold, 
under terms of trust deed securing: 
the Indebtedness, to third person who 
assumed payment of the indebted¬ 
ness—Boyett v. Rutland Sav. Bank, 
Tex Civ.App, 116 S.W.2d 857, error 
dismissed. 

62. Cal.—Pail let v. Vroman, 126 P. 

2d 419. 52 Cal App 2d 297 
Pla—Enstrom v. Dunning:. 186 So. 
806. 136 Fla. 253. 

Tenn —Russellville Bank & Trust Co. 
v McGhee. 65 SW.2d 202. 16 Tenn. 
App. 460 

Tex.—Trinity Fire Ins. Co. v Kerr- 
ville Hotel Co. 103 S W 2d 121. 
129 Tex. 310. 110 ALR 442—Trav¬ 
elers Ins. Co. v. Stiles. Civ App, 
110 S.W 2d 985. error granted— 
Hamor v Commerce Farm Credit 
Co. Civ App . 74 S.W 2d 1035, error 
dismissed. 

66 C.J p 278 note 33. 

Essential elements of estoppel, see 
Estoppel § 77. 

Defense of usury held not barred 

(1) Fact that borrower provided 
trust company with mortgage form 
that required payment of usurious 
interest did not estop borrower from 
Invoking defense of usury, since trust 
company must be presumed to have 
known the law of usury.—Union 
Guardian Trust Co. v. Crawford, 258 
N.W. 248, 270 Mich. 207. 

(2) Where debtor only complained 
that interest was too high and re¬ 
quested a lower rate of Interest in 
the future and creditor reduced its 
usury without any contention that 
either the interest on note or bonus 
was illegal, debtor thereafter execut¬ 
ing renewal note was not estopped 
from claiming that transaction was 

91 C.J.S.—43 


usurious—Hardin v Grenada Bank, 
180 So 805. 182 Miss 689. 

(3) Mortgagors conveying by deed 
reciting conveyance was subject to 
second mortgage on which specified 
unpaid balance was due were not es¬ 
topped. in action on bond securing 
payment of mortgage, from pleading 
usury in execution of mortgage.— 
Goldberg v. Fisher, 168 A. 232. 11 N 
J.Misc. 657. 

(4) Mere fact that obligor had rep¬ 
resented obligee as attorney in other 
matters did not estop legal represent¬ 
ative of obligor from availing her¬ 
self of defense of usury to claim as¬ 
serted against obligor's estate —In re 
Grottola's Estate. 124 N.Y.S.2d 85. 

▲ drawee aooeptiag a draft for the 
aoooHimodatlon of the indorser is not 
estopped from setting up usury as 
against the holder discounting such 
draft.—Jackson v. Fassitt, 33 Barb., 
NY. 645. 12 Abb.Pr. 281. 21 How.Pr. 
279. 

Doctrine of “estoppel by reoord** 
Where holder of usurious note did 
not suffer any detriment doctrine of 
"estoppel by record'* and of equitable 
estoppel was not applicable.—Rodner 
v. Silverman. 296 N.YS. 691, 163 
Misc. 316. 

Renewal notes 

<1) A mere renewal of a note taint¬ 
ed with usury does not operate as an 
estoppel.—Hardin v. Grenada Bank, 
180 So 805. 182 Miss 689. 

(2) Where third renewal note rep¬ 
resented in part renewal and exten¬ 
sion of principal of prior usurious 
loans, maker was not estopped, as 
against holder, to declare note to be 
usurious as to portion representing 
usurious loans—Wallace v. D. H. 
Scott & Son. 127 S.W.2d 447, 133 Tex 
293. 

63. Tex.—Jackson v. American Cen¬ 
tral Life Ins. Co., Civ.App.. 77 S. 
W.2d 1064. error refused—Book- 
hout v. McGeorge, Civ.App., 65 S. 
W.2d 512, error dismissed, i 
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64. Ga.—Wofford v. Wyly, 72 Ga. 
863. 

65. Cal.—Martin v. Ajax Const. Co., 
269 P.2d 132, 124 Cal App.2d 425. 

Colo —Nikkei v Lindhorst, 276 P. 
678, 85 Colo. 334. 63 A.LR. 959. 

66 . Cal.—Pail let v. Vroman, 126 P. 
2d 419, 52 Cal.App.2d 297. 

67. La —Carruth v. Carter, 26 La. 
Ann. 331. 

68. Ill.—Marks v. Pope, 7 N.E 2d 
481. 289 IlLApp 558. reversed on 
other grounds 19 N E 2d 616, 370 
Ill. 597, 127 A.LR. 185. 

Mortgagor may be estopped from 

setting up usury by reason of hav¬ 
ing executed, after execution of mort¬ 
gage, covenant, or certificate under 
seal, that mortgage was valid and 
subsisting lien on premises described, 
especially if innocent third party Is 
thereby induced to buy mortgage re¬ 
lying on statement—Marks v. Pope, 
supra. 

69. Ga.— Corpus Juris quoted in 
Wmecoff v Atlanta Title & Trust 
Co.. 192 S.E 29. 32, 184 Ga. 488. 

66 C J. p 279 note 39. 

Recitals in contract 
An employee was not estopped to 
show purported sale of salary was a 
usurious loan by fact that instru¬ 
ment recited it was a sale, or that 
employee received the money con¬ 
sideration therein and had voluntari¬ 
ly agreed to the contract.—Parsons 
v. Fox. 176 S.E. 642, 179 Ga. 605. 

70. Ga.— Corpus Juris quoted. Is 

Winecoff v. Atlanta Title 4b Trust 
Co., 192 S.E. 29. 32, 184 Ga. 488. 

66 C.J. p 279 note 40. 

71. Ga.— Corpus Juris quoted is 

Winecoff v. Atlanta Title 4b Trust 
Co., 192 SB. 29. 82, 184 Ga. 488. 

Iowa.—Lyon v. Welsh, 20 Iowa 578. 

78. Ga.—Corpus Juris quoted fta 

Winecoff v. Atlanta Title 4b Trust 
Co.. 182 SB. 29, 82. 184 Ga. 488. 

66 C.J. p 278 note 42. 
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dence that its assent induced any action or for¬ 
bearance on the part of the plaintiff, 73 or by recog¬ 
nizing in a subsequently executed instrument an ex¬ 
isting usurious security as valid, 74 or as between 
himself and the lender by executing an affidavit that 
a mortgage given as security for the loan is valid, 75 
or by accepting a check from the lender to correct 
a mistake in the calculation of interest, 76 or by the 
statement of his broker to the lender's agent that the 
borrower desired the loan and was willing to pay a 
bonus. 77 Likewise, a promise by one of the mort¬ 
gagors to the assignee, made after the assignment, 
to pay the interest on such mortgage promptly, does 
not estop him from setting up usury in the principal 
or in the interest previously paid. 73 A claim by one 
of the mortgagors to have the full amount of such 
mortgage deducted by the assessors from the taxes 
on the premises does not amount to an estoppel. 79 
One is not estopped to plead usury against the claim 
of a bank against him, although he is a stockholder 
therein. 80 Since bonds, usurious as to the interest, 
gather no validity by passing into the hands of in¬ 
nocent holders, a borrower is not precluded from 
asserting usury. 81 

Recital in deed . A recital in a deed that the con¬ 
sideration is the indebtedness of the grantor to the 
grantee will not estop the grantor from showing 
that the deed was accepted by the grantee in settle- 
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ment of the grantor’s usurious note. 82 

Estoppel certificate . The defense of usury avail¬ 
able to a subsequent mortgagee made defendant in a 
foreclosure suit cannot be prejudiced by an estoppel 
certificate executed nearly three years after the 
mortgage was recorded. 88 

b. Waiver, Ratification, or Release 

The general rule that the borrower may waive the 
defense of usury or ratify the usurious contract applies 
only to executed waivers; and it has been held that a 
usurious executory contract is Incapable of confirmation, 
and cannot be validated by ratification or waiver. A 
release of all claims for usury paid at the time of the 
loan, or before such usury is paid, is against public policy 
and is without effect. 

The general statement is frequently made that, 
since usury is a personal defense, as discussed supra 
§ 71, and since the statutes have been enacted for 
the benefit of the borrower, 84 the borrower may 
waive it or ratify the usurious contract, 85 except 
where it has been passed to someone in privity with 
him, 86 notwithstanding the statute declares that 
usurious contracts are void. 87 Thus, it may be 
waived by a voluntary payment of the usurious in¬ 
terest, 88 or by a change of security and the tender¬ 
ing of more than the amount claimed to be usu¬ 
rious. 89 The rule, however, is correct only as ap¬ 
plied to executed waivers, as where the borrower 
voluntarily pays or settles a usurious debt, 90 or 


73. Pa.—Turner v. McDermott Con¬ 
tracting Corp, 53 Pa.Dist. & Co. 27, 
8 Fay L J. 117. 

74. N.Y.—Chapin v. Thompson, 23 
Hun 12, affirmed 89 N.Y 270. 

75. N.Y.—Merwin v. Romanelli, 126 
N.Y S 549. 141 App.Div. 711. 

76. Ark.—Tompkins v. Vaught, 211 
S.W 361. 138 Ark 262. 

66 C.J. p 279 note 45 

77. Wash.—Home Savings A Doan 
Ass'n v Sanitary Fish Co., 286 P. 
76. 156 Wash. 80. 

78. N.J.—-Hutchinson v. Abbott, 33 
N J Eq. 379. 

79. N.J.—Hutchinson v. Abbott, su¬ 
pra. 

80. Tenn—Buquo v. Erin Bank, Ch. 
App., 52 S.W. 775. 

81. Tex—Trinity Fire Ins. Co. v. 
Kerrville Hotel Co., 103 S.W.2d 
121, 129 Tex. 310, 110 A.L.R. 442. 

Where borrower did not participate 
1 b usurious transaction 
Tex—Trinity Fire Ins. Co. v. Kerr¬ 
ville Hotel Co, supra. 

82. Oa—First Nat. Bank ?. Davis, 
70 SJE 246, 135 6a. 687. 36 L.R.A., 
N.S., 134. 

63. N.J.—Vassar Holding Co. v. 
Dunlap, 143 A. 444, 103 N.J.Eq. 
363. 


84. Ariz —Corpus Juris cited In 

Collister v Inter-State Fidelity 
Building A Loan Ass'n of Utah. 38 
P.2d 626, 631, 44 Ariz. 427, 98 ALR 
1020. 

Mass—Levin v. Wall. 195 NE. 790, 
290 Mass. 423. 

NC.—Hill v Lindsay. 188 S E. 406, 
210 N C. 694. 

85. U.S —Norton v. Commerce Trust 
Co., C.C A.Tex , 71 F.2d 136 

Ala—Dewberry v. Bank of Standing 
Rock, 150 So. 463, 227 Ala. 484 
Fla—Mackey v. Thompson, 14 So.2d 
571. 153 Fla. 210. 

Ill.—Marks v. Pope. 7 N.E 2d 481, 

289 Ill App 558—American Radia¬ 
tor Co. v. Walker, 276 Ill App. 150. 

Mass—Levin v. Wall, 195 NE. 790, 

290 Mass. 423. 

Mich.—Leon v. Zlatkin, 251 N.W. 377, 
265 Mich. 225—Fletcher v. Alpena 
Cir. Judge, 99 N.W. 748, 136 Mich. 
511. 

Miss.—Hardin v. Grenada Bank, 180 
So. 805, 182 Miss. 689. 

Mo—Straus v. Tribout, 116 SW.2d 
106, 342 Mo. 511—Smith v. Motors 
Ins. Corp., App., 270 S.W.2d 128. 
N.Y.—Howard v. Kirkpatrick, 31 N. 
Y.S.2d 182, 263 App Div. 776—Jeff¬ 
erson Title A Mortgage Corpora¬ 
tion v. Dempsey, 274 N.Y.S. 807, 153 
Misc. 82, affirmed 271 N.Y.S. 1105, 
242 App.Dlv. 626, modified on oth- I 
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er grounds 194 NE 403, 266 NY. 
190. 

N C —Virginia Trust Co v. Lambeth 
Realty Corp., 2 S E 2d 544, 216 N C. 
626 

Tex—Dodd v. Phoenix Mut. Life Ins 
Co. Civ App, 122 S W.2d 679, error 
refused—John Hancock Mut. Life 
Ins. Co. v. Houston, Civ App, 76 
S W 2d 176, error dismissed. 

66 C J. p 279 note 55 

88. Mo.—Straus v Tribout, 116 S.W. 
2d 106, 342 Mo. 511. 

87. Mo.—Straus v. Tribout, supra. 

88. Hawaii —Carey v. Discount 
Corp, 36 Hawaii 107. 

Mich.—Union Guardian Trust Co. v. 
Crawford. 268 N.W. 248, 270 Mich. 
207. 

89. N.Y.—Jefferson Title 4b Mort¬ 
gage Corporation v Dempsey, 274 
N.Y.S. 807, 153 Misc 32. affirmed 
271 NY.S. 1105, 242 App Div. 626, 
modified on other grounds 194 N El 
403, 266 N Y. 190. 

90. Mich—Union Guardian Trust 
Co. v. Crawford. 258 NW. 248, 270 
Mich. 207—Leon v. Zlatkin, 251 N. 
W. 377, 265 Mich. 225. 

N.Y —Jones v. Massachusetts Mut. 
Life Ins. Co.. 126 N Y.S.2d 680. 204 
Misc. 1096. affirmed 131 N.Y.S.2d 
920, 284 App.Div. 832, reargument 
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where a mortgagee after default in a usurious chat¬ 
tel mortgage takes possession of the property with¬ 
out objection by the mortgagor. 91 

Even though the statute declares usurious con¬ 
tracts void, so that the borrower might have avoided 
payment of the debt by claiming the benefit of the 
statute, yet having paid it without doing so he may 
not repent and have his money again, although he 
may be able under the statute to recover the usurious 
interest paid. 92 In like manner, it has been held in 
some jurisdictions that the failure of defendant to 
set up usury at the proper time in any proceeding at 
law or in equity constitutes such a waiver as will 
preclude his afterward basing any claim thereon, 93 
and that a mortgagor who has had an opportunity 
to set up the defense of usury may not, m a suit 
for a personal judgment after foreclosure, plead 
usuiy as a defense, 94 although it has been held 
that the failure of the debtor to set up usury in 
proceedings before an arbitrator will not prevent 
him from relying on that defense in an action on 
the award. 95 

On the other hand, since the usury statutes are 
based on public policy, 96 it has been held that a 
usurious contract is wholly incapable of confirmation 
while it is executory, 97 and that the debtor cannot, 
by any agreement entered into either when the usu¬ 
rious agreement is made or afterward, waive the 
right to set up usury m defense, or validate the con¬ 
tract by ratification. 98 The fact that the borrower 
makes payments on the usurious contract does not 
constitute a waiver of the usury, 99 and an offer to 
repay the amount borrowed is not a waiver of the 
right when sued, after a rejection of the offer, to 
set up usury as a defense. 1 

Consent decree of foreclosure . A mortgagor does 
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not waive his right to require that usurious inter¬ 
est paid be applied on the mortgage debt by con¬ 
senting in his answer to a decree for a sale of the 
property. 2 

Release. A release of all claims for usury paid 
made at the time of the loan, or before such usury 
is paid, is equivalent to an executory waiver of a 
statutory defense and contrary to public policy, and 
is without effect, 3 nor, as discussed infra § 99, will 
such a release bar the borrower’s right to recover 
back usurious interest paid. 

§ 92. Application of Payments of Usury 

a. In general 

b. Payments applied to usurious interest 

by creditor 

c. Payments applied to usurious interest 

by both creditor and debtor 

d. Application as affected by transfer of 

note 

e. Application as affected by lapse of 

time 

* 

a. In General 

Where payments are made on a usurious debt with¬ 
out specific application by either the debtor or creditor, 
the general rule is that the court will apply such pay¬ 
ments to that part of the debt which the debtor is legally 
bound to pay. 

When payments are made on a usurious debt 
without specific application by either debtor or 
creditor, the general rule, sometimes expressly de¬ 
clared by statute, is that the court will apply such 
payments to that part of the debt which the debtor 
is legally bound to pay, which is ordinarily the 
principal sum lent, or so much thereof as remains 
unpaid, 4 and the rule that payments should be 


and appeal denied 135 N.Y.S 2d 616, 
284 App.DIv. 933. 

66 C.J. p 279 note 56. 

91. N.Y.—Chapuis v. Mathot, 36 N. 
Y 8. 835, 91 Hun 565, affirmed 49 
N E. 1094. 155 N.Y 641. 

98 . N.Y.—Dlx v. Van Wyck. 2 Hill 
522. 

66 C.J. p 279 note 58. 

98 . Md.—Kirsner v. Sun Mortg. Co., 
141 A. 398, 154 Md. 682. 

66 C.J. p 280 note 59. 

94 Md.—Kirsner v. Sun Mortg. Co., 
141 A. 398. 154 Md. 682. 

99. Md.—Woods v. Matchett, 47 Md. 
290. 

99 . Ga.—Corpus Juris quoted la 
Winecoff v. Atlanta Title 4k Trust 
Co.. 192 3.BL 29. 22. 184 Ga. 488. 

Fa.—Rlchman v. Watkins. 103 A.2d 
688. 376 Pa. 510. 

66 CJ. p 280 note 62. 


97. Ga.—Corpus Juris quoted la 
Winecoff v. Atlanta Title 4k Trust 
Co, 192 SE. 29, 32, 184 Ga. 488. 

N.Y.—Cope v. Wheeler, 41 N.Y. 303. 

99. Ga.—Corpus Juris quoted in 
Winecoff v. Atlanta Title 4k Trust 
Co., 192 SE. 29, 32, 184 Ga. 488 

Ill.—Marks v. Pope, 7 N.E.2d 481. 289 
Ill.App. 558. 

Mich.—Leon v. Zlatkin, 251 N.W. 377, 
265 Mich. 225. 

Okl.—Standard Credit Co. v. Lauder- 
baugh. 36 P.2d 949, 169 Okl. 266. 

Pa—Rlchman v. Watkins. 103 A 2d 
688, 376 Pa. 510—Simpson v. Penn 
Discount Corp., 5 A.24 796, 335 Pa. 
172—Saunders v. Resnick, 16 A. 2d 
676, 142 Pa.Super. 467. 

Wash.—Motor Contract Co. ▼. Van 
Der Volgen, 298 P. 705, 162 Wash. 
449. 79 A L.R. 29. 

66 C.J. p 280 note 64, 

675 


Aoqui e soeaoe by borrower 
The taking of usury will render a 
loan void, and acquiescence will not 
affect the application of usury stat¬ 
ute.—Guerin v. New York Life Ins. 
Co.. 54 N.Y S 2d 333, 184 Miac. 530. 
reversed on other grounds 62 N.Y.8. 
2d 805, 271 App Div. 110. 

99. Cal.—Stock v. Meek, 221 P.2d 
15, 35 CaL2d 809—Richlin v. 

Schleimer, 7 P.2d 711, 120 CaLApp. 
40. 

Fla.—Chakford v. Sturm, 65 So.2d 
864. 

L N.Y.—Breunich v. Weselman, 2 N. 
EL 385, 100 N.Y. 609. 

2. Md.—New York Security, etc., Co. 
▼. Davis, 53 A. 669, 96 Md. 81. 

3. Tex.—Smith v. Brewer, Civ.App., 
149 S.w.2d 262, error dismissed. 

66 C.J. p 280 note 69. 

C U.S.—In re Protean, IXCOhio, 110 
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applied first to interest due is not applicable when 
the interest rate is illegal. 6 

This rule has been applied notwithstanding the 
payments were made and received as payments of 
interest, and is not abrogated by a statute authoriz¬ 
ing recovery of double the amount of usurious inter¬ 
est paid, 6 the debtor having his election to recover 
the statutory penalty or have the amount paid in 
excess of the legal rate credited on the principal. 7 


If, however, he elects to sue for the penalty the 
debtor will not be entitled to have interest payments 
so credited. 6 Under this rule application is not 
automatic, 9 unless the limitation on recovery of the 
penalty has run. 10 Where the debtor executes a 
renewal note including therein the full amount of 
principal of the former obligation, he elects to treat 
prior payments as interest and waives the right to 
have them applied on the principal of the new note. 1 * 1 


F.Supp. 904, affirmed, CJu, Thom¬ 
son v. Herberich-Hall-Harter Co., 
202 F.2d 954. 

Ala.—Crew v. Peoples Trust ft Sav¬ 
inas Bank. 195 So. 900, 239 Ala. 
016—Dewberry ▼. Bank of Stand¬ 
ing Hock, 150 So. 463, 227 Ala. 484 
6a.—Hartsfleld Co. v. Watkins, 20 S. 

E 2d 440, 67 Ga App. 411. 

Idaho.—Stinson v. Bisbee, 37 P.2d 
236, 56 Idaho 38, 102 A.L.R. 570. 
ni—Kosmerl v. Sevln, 16 NJE.2d 20, 
295 IlLApp. 845. 

Miss.—Bell ▼. Tindall, 60 So 2d 801, 
215 Miss. 343—Farris v. Edmond¬ 
son. 192 8o. 826. 187 Miss. 214— 
Hardin ▼. Grenada Bank. 180 So. 
805, 182 1^88. 689. 

N.D.—Messersmith v. Reilly, 296 N. 

W. 920. 70 N.D. 638. 

S.C.—Corpus JUris died la Jones v. 
Godwin, 198 S.E. 86, 42, 187 S.C. 
610. 

Tenn.—Russellville Bank & Trust Co. 
v. McGhee. 65 S.W.2d 202, 16 Tenn. 
App. 460. 

Tex.—Temple Trust Co. v. Haney, 
126 S.W.2d 950, 133 Tex. 414—Ware 
V. Paxton, Civ.App., 266 S.W.2d 218 
—Clanton ▼. Community Finance ft 
Thrift Corp., Civ.App, 262 S.W.2d 
252—Clements v. Williams, Civ. 
App., 128 S.W.2d 103—Leach v. Re¬ 
serve Realty Co., Civ App, 70 S.W. 
2d 273, error refused—Temple 
Trust Co. v. Stobaugh, Civ.App., 59 
S.W.2d 916, error dismissed. 

66 C.J. p 280 note 73. 

Ms applies at law and In equity, 
without retard to who is the actor 
in the proceeding-—Joljnson v. Reed, 
165 So. 759, 231 Ala. 525—66 C.J. p 
280 note 78 [a]. 

Mode of payment 

(1) Where contract under which 
pledgee received use of room in lieu 
of interest for money lent was usuri¬ 
ous, pledgor was entitled to credit on 
debt the value of the rent already en¬ 
joyed by pledgee.—De Valenzuela v. 
Ross, 156 So. 765, 229 Ala. 248, 95 
A.L.R. 1228. 

(2) Other modes of payment, see 
66 G.J. P 280 note 73 [c]. 

In Mow Jersey the statutory de¬ 
duction from the amount actually 
lent of interest already paid on a 
usurious mortgage contemplates the 
deduction only of interest which has 
bean paid in excess of the legal rate. 


rather than the entire interest—U. 

5. Agency v. Handler, 168 A. 452, 111 
N. J Law 806—Colleran v. Wall, 173 
A. 337, 116 N.J.Eq. 284—66 C.J. P 280 
note 73 [h]. 

m Mew Torfc 

(1) The rule stated in the text has 
been affirmed.—Bartholomew v. Yaw, 
9 Paige 165—66 C.J. p 280 note 73 
01 . 

(2) Where the original agreement 
is valid but a subsequent agreement 
provides for usurious payments, only 
the amount paid in excess of the le¬ 
gal rate will be applied to the prin¬ 
cipal.—In re Spiro’s Will. 116 N.Y. 
S.2d 391, 280 App Div. 982—La Mont 
v. Handy, 296 NY.S. 135, 250 App. 
Div. 657—Bonetti v. United Beauty 
Supply. 31 N.Y.S 2d 463. 

Payments without contract for usury 
Idaho.—Stinson v Bisbee, 37 P.2d 

236, 65 Idaho 38, 102 A.L.R. 570. 

66 C.J. p 280 note 73 [g]. 

6. S.C.—Jones v. Godwin, 198 S.E. 
36. 187 S C 510. 

6. Tex.—Manning v. Christian, 81 S. 
W.2d 54. 124 Tex. 517—Texas Farm 
Mortg. Co. v. Rowley. Civ.App, 98 
S.W.2d 854, reversed on other 
grounds Travelers Ins Co. ▼. Row- 
ley. 128 S.W.2d 20. 133 Tex. 372— 
Deming Inv. Co. v. Clark, Civ.App., 
89 S.W.2d 853—Sugg v. Smith, Civ. 
App., 205 S. IV. 363. 

7. Okl—Mercer ft Co. ▼. Port, 56 P. 
2d 352, 176 Okl. 689. 

Tex—Robertson v. Connecticut Gen¬ 
eral Life Ins. Co., Civ App, 140 S. 
W.2d 936—Temple Trust Co v. 
Haney, Civ App., 103 S.W.2d 1085, 
affirmed 107 S.W.2d 868, 133 Tex. 
414, rehearing denied 126 S.W.2d 
950, 138 Tex. 414—National Bond 
& Mortgage Corporation v. Maha- 
nay, Civ.App., 70 S.W.2d 236, mod¬ 
ified on other grounds 80 S.W.2d 
947, 124 Tex. 544—Cox v. Bishop. 
Civ.App., 62 S.W.2d 1021—Sugg V. 
Smith, CivJLpp., 205 S.W. 363. 

Tims of payment as affietiif also, 
turn 

Borrower, who claims right to have 
Interest payments made more than 
two years before filing of suit ap¬ 
plied to principal and to recover stat¬ 
utory penalties for usurious interest 
payments made within two-year pe¬ 
riod, is not required to elect wheth¬ 
er to resort to remedy of applying 
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to principal or remedy of collection 
of penalties, since in such case one 
remedy is resorted to as to some pay¬ 
ments and other remedy as to others, 
but the borrower is not entitled to 
resort to both remedies of applica¬ 
tion to principal and collection of 
penalties, because of same payments 
of interest—Adleson v. B F. Dittmar 
Co.. 80 aw.2d 939, 124 Tex. 664. 

8. Tex.—Adleson v. B. F. Dittmar 
Co., supra—National Bond ft Mort¬ 
gage Corporation v. Mahanay, Civ. 
App, 70 S.W.2d 236, modified on 
other grounds 80 SW2d 947, 124 
Tex. 544—Hampton v. Guaranty 
State Building ft Loan Ass'n. Civ 
App, 63 S.W.2d 873—Joy v. Fidel¬ 
ity Finance Co, Civ.App., 60 fl.W.2d 
1041 

66 C.J. p 282 note 77. 

R enewal before election 

Where notes secured by trust deed 
were usurious because of additional 
interest notes purporting to be for 
commission, principal notes neverthe¬ 
less remained in existence until bor¬ 
rowers, by suing for injunction 
against foreclosure, invoked their 
right to have Interest payments ap¬ 
plied on principal because of usury, 
and hence renewal notes given in the 
meantime were not usurious under 
Texas law on theory that principal 
had been reduced by interest pay¬ 
ments.—Rutland Sav. Bank of Rut¬ 
land. Vt, v. Wilson, C.G.A.TCX., 108 
F.2d 92. • 

Where debtor not entitled to penalty 
In suit to recover balance due on 
note for usurious loan, amount of 
loan should be credited only with full 
amount of principal and interest ac¬ 
tually paid and judgment rendered 
for difference, plus attorney's fees, 
in absence of any Interest payment as 
to which defendant is entitled to stat¬ 
utory penalty.—Glenn v. Lavender, 
Tex.Civ.App., 180 S.W.2d 891. 

9. U.S—Rutland Sav. Bank of Rut¬ 
land, Vt., ▼. Wilson, C.C.A.Tex., 108 
F.2d 92. 

Tex.—Ingram v. Temple Trust Co., 
Civ App., 108 S.W.2d 306, affirmed 
Glenn v. Ingram, 126 S.W.2d 951, 
138 Tex. 431. 

lOu Tex.—Temple Trust Co. v. Sto¬ 
baugh, Civ.App., 59 S.W.2d 916, er¬ 
ror dismissed. 

1L Tex.—Robertson ▼. Connecticut 
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These principles are equally applicable where the 
action is on an obligation given in renewal of one 
on which usurious payments have been made. Such 
payments will be applied on the principal of the re¬ 
newal note, or the amount legally due , 12 unless the 
new obligation has been purged of the usury inher¬ 
ing in the preceding transactions ; 13 but such ap¬ 
plication will not be made where defendant was not 
entitled to plead usury in defense . 14 

It has also been held that if the statute allows the 
usurer to recover the principal sum and lawful in¬ 
terest thereon, usurious payments, when not other¬ 
wise directed by the debtor, will first be applied to 
discharge lawful interest due, and then on the prin¬ 
cipal debt / 16 that a debtor who has voluntarily 
paid interest at a usurious rate is entitled to have 
the amount paid in excess of the legal rate credited 
on either the future installments of interest or on 
the principal ; 16 and that a party having a defense 
of usury may waive any credit on the principal and 
seek an abatement of further interest, in which case 
the court is not warranted in making applications 
on the principal . 17 The debtor must make proper 
and timely application to have the payments ap¬ 
plied to the principal debt , 13 and where it is sought 
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to have payments applied on a mortgage debt, the 
right should be invoked before the contract becomes 
executed by a valid and regular foreclosure . 12 

The few cases holding that usurious payments 
cannot be applied on the principal debt are to be 
explained by reference to peculiar statutory provi¬ 
sions, such as those forfeiting usurious interest pay¬ 
ments for the benefit of the school fund, or to the 
acceptance of the doctrine that usurious payments 
voluntarily made cannot be recovered directly or 
indirectly . 20 

Bonuses and fees . The rule of application of 
payments of usury to principal applies to bonuses 
withheld by the lender at the time of the original 
loan , 21 or paid to him on an agreement for an ex¬ 
tension , 22 or to other similar exactions . 23 A bonus 
retained from a loan which is forfeited for usury 
goes to reduce the loan as made, rather than in pay¬ 
ment of it afterward . 24 A bonus withheld on the 
execution of a series of notes is deemed to have been 
distributed pro rata among them . 25 

Rents collected by the creditor from premises se¬ 
curing a usurious obligation will be applied to the 
principal . 26 


General Life Ins. Co, Civ.App, 140 
8.W.2d 936. 

18. Ga—Newcomb v. Nlskey's Lake, 
12 8 E 2d 160. 63 Ga.App 811. 

Miss—Dickey v. Bank of Cl&rksdale, 
184 So. 314, 183 Miss 748. 

66 C.J. p 282 note 78. 

13. Iowa.—Yetser v. Applegate, 60 
N W. 66, 83 Iowa 726. 

Mich—Craig v. Butler, 9 Mich. 21. 

66 C.J. p 282 note 79. 

14. Ark.—Blanks v. American South¬ 
ern Trust Co., 9 S.W.2d 310, 177 
Arte. 832. 

15. Ky.—Goff ▼. Charles, 148 S.W.2d 
866. 284 Ky. 64. 

66 C.J. p 282 note 81. 

Sffteft of application 

Where payments on usurious debt 
are first applied to the discharge of 
legal interest and then to principal 
remaining unpaid in accordance with 
statute, the debt is purged of usury, 
and the debtor pays only what is 
equitably duo.—Brickley v. Standard 
Mortgage Co.. 180 &W.2d 688, 290 Ky. 
126. 

18. R.L—Moncrlef v. Palmer, 114 A. 

181, 44 R.L 87. 17 A.L.R. 119. 

66 C.J. p 888 note 82. 

IT. Tex.—Taylor t. Shelton, 184 S.W. 
808. 68 Tex.Clv.App. 828. 

18. Ala.—Jones v. Meriwe&thsr, 82 
So. 185, 808 Ala. 155. 

18. Ala.—Jones v. Merlweather, su¬ 
pra. 


20. N.Y.—Ritter v. Phillips, 53 N.Y. 
586. 

66 C.J. p 282 note 86. 

21. N J.—Colleran v. Wall, 173 A. 
337, 116 N.J.Eq. 284. 

N.C—Federal Reserve Bank of Rich¬ 
mond v. Jones, 172 S E. 185, 205 N. 
C. 648. 

22. N.J.—Colleran v. Wall. 173 A. 
337. 116 N.J.Eq. 284. 

Pa.—Turner v. McDermott Contract¬ 
ing Corp., 63 Pa.Dist. & Co. 27, 8 
Fay.L-J. 117, applying District of 
Columbia law. 

Corporations 

Payment of bonus for extension of 
mortgage, if made by mortgagor enti¬ 
tled to claim defense of usury, should 
be credited on principal debt, but 
not if made by corporate mortgagor 
—Hellos v. State Land Co., 166 A. 330, 
113 N.JJSq. 239. 

23. Ill.—L&ngen v. Merchants Ac¬ 
ceptance Corp., 57 N.E.2d 756, 324 
Ill.App. 228. 

Mich.—Sultan v. Central Life Ins Co 
of Illinois. 4 N.W.2d 713. 302 Mich. 
425—Leon v. Zlatkln, 251 N.W. 377, 
265 Mich. 225. 

Pa.—Quillen v. Harnik, Com.Pl., 31 
Del.Co. 603. 

Sxosssive payments in purchase of 
property 

Where mortgagors in order to ob¬ 
tain a loan were compelled to buy 
from mortgagee an old apartment 
house st a price much in excess of 
its value, mortgagors in addition to 
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being liable for no interest on the 
loan because of the usurious charac¬ 
ter thereof were also entitled to de¬ 
ductions from the principal of the 
excess of the purchase price over 
value and amounts deducted from the 
loan to pay the mortgage tax and an 
attorneys’ fee to mortgagee’s attor¬ 
neys—Sultan v Central Life Ins. Co. 
of Illinois, 4 N.W.2d 713, 302 Mich. 
425. 

Attorney's fees 

Ky —Schultz v Provident Loan Ass*n, 
157 S W.2d 736, 289 Ky. 25. 

Brokerage fees 

Ill —Langen v. Merchants Accept¬ 
ance Corp., 57 N.E.2d 756, 824 XU. 
App. 228. 

Mich.—Leon v. Zlatkln, 251 N.W. 877, 
265 Mich. 225. 

Commissions 

Mich.—Leon v. Zlatkln, supra. 

Service charges 

Miss.—Dickey v. Bank of Clarksdale. 

184 So. 314, 183 Miss. 748. 

Pa.—Quillen ▼. Harnik, Com.PL, 21 
Del.Co. 603. 

24. Minn—Gilbert v. Fosston Iffg. 
Co, 216 N.W. 778, 218 N.W. 451. 
174 Minn. 68. 78. 

66 C J. p 288 note 80. 

25. Tex.—Farmers State Bank of 
Temple v. Murfee, Ctv.App., 148 
S.W.2d 489, error refused. 

28. Tex.—Temple Trust Co. v. Ha¬ 
ney. CIvAotk, 148 &W.2d 1085. af¬ 
firmed 107 &W.8d 848, 128 Tex. 414, 



§92 USURY 


91 C.J.S. 


Effect of agreement not to reclaim usurious pay¬ 
ments. Interest paid on a usurious note will be ap¬ 
plied in satisfaction of the principal notwithstanding 
an agreement, made after its payment, in considera¬ 
tion of, or reduction of, the amount of usury there¬ 
after to be paid, that no claim should be made be¬ 
cause of such usurious payment, the condition being 
invalid .* 7 

Effect of agreement for repayment of usury. All 
payments of interest made on a usurious note, 
whether made before or after the date of a sub¬ 
sequent agreement for repayment of the usurious in¬ 
terest, and for lawful interest thereafter, will be 
applied in discharge of the principal . 28 

Partnership liability. A partner who, by agree¬ 
ment, relieved his copartner of all liability on the 
firm indebtedness could insist not only on a credit 
of one half of the usury, but all that had been paid 
since he assumed the debt . 29 

Rights of junior mortgagees and purchasers of en¬ 
cumbered property. Where a debt secured by a first 
mortgage, and other debts due the first mortgagee, 
are tainted with usury, a junior mortgagee is en¬ 
titled to have payments made by the mortgagor ap¬ 
plied on the principal indebtedness , 30 and a pur¬ 
chaser of the mortgaged property or equity of re¬ 
demption has the same right . 31 

Payments by third persons . Usurious payments 
made by the purchaser of property mortgaged to 
secure a usurious debt are applied to the principal 
in favor of the borrower . 32 

Time of payment. Payments made on a usurious 
obligation should be credited on the principal as of 
the dates on which they were made . 33 


b. Payments Applied to Usurious Interest by 

Creditor 

Th# creditor may not apply general payments to 
Illegal Interest without the debtor’s consent. 

The creditor will not be allowed to apply general 
payments made by the debtor to the discharge of 
usurious interest not lawfully due, but he will be 
compelled to make such applications in reduction of 
the principal which is legally due , 34 and where there 
are several debts, some valid and others tainted with 
usury, the creditor has no right to apply payments 
on the usurious debts without the debtor’s consent . 35 

c. Payments Applied to Usurious Interest by 

Both Creditor and Debtor 

In tome jurisdictions, an agreement or understanding 
of the parties that payments on a usurious transaction are 
to be applied in a particular manner will be adopted by 
the court; In other Jurisdictions the court will disregard 
the agreement and apply all payments to principal. 

Where there is an agreement as to what portions 
of the borrower’s payments shall be referred to the 
principal and what shall be referred to the interest, 
the court will adopt such agreement . 36 When pay¬ 
ments have been made by the debtor and received 
by the creditor with the clear understanding that 
they shall be applied to usurious interest due , 37 or 
the payments are so applied by the creditor without 
protest on the part of the debtor , 38 it has been held 
in some jurisdictions that such application will not 
be disturbed by the courts. In other jurisdictions, 
however, it is held that such an application, tending 
as it does to defeat the policy of the usury laws, 
will be set aside and the payments applied to a re¬ 
duction of the principal debt ; 39 and the rule has 
been held to apply when separate notes are given 


rehearing denied 126 S.W.2d 950, 
133 Tex. 414. 

97. Tex.—International Bldg., etc., 
Ass’n v. Biering, 25 S.W. 622, 26 
S.W. 39, 86 Tex. 476. 

28. Tex—El Paso Bldg., etc. Assoc, 
v. Lane, 17 SW. 77. 81 Tex. 369- 
Aviation Credit Corporation of New 
York v. University Aerial Service 
Corporation, Clv.App, 69 S.W.2d 
870, error dismissed. 

28. Ky.—Williams v. Eagle Bank, 
189 S.W. 883. 172 Ky. 541. 

30. Miss.—Wilczinski v. Smith, 70 
So. 847, 110 Miss. 251. 

2L Miss.—Chaffe v. Wilson, 59 Miss. 
42—McAlister v. Jerman, 32 Miss. 
142. 

38. Tex.—Eastern Mortgage 6b Se¬ 
curities Co. v Guenthner, dvJbpp., 
112 S.W.2d 325, error dismissed. 

38. W.Va.—Reger v. O’Neal, 10 8.B. 
375, 83 W.Va. 159, 6 L.RJL 427. 

88 CU. p 283 note 93. 


34. US —Danforth v National State 
Bank, N.J., 48 P. 271, 1 C C.A. 62, 
17 LRA 622. 

66 C.J. p 283 note 94. 

35. Ark.—Edwards v. Humph, 3 S W 
635, 48 Ark. 479. 

38. Cal—Haines ▼. Commercial 
| Mortg. Co, 254 P. 956, 255 P. 805. 

200 Cal. 609, 53 A.L.R. 725 
66 C.J. p 283 note 96. 

37. U.S.—Carter v. Caras!, Diet Col, 
5 S.Ct. 281, 112 U.S. 478, 28 L.Ed 
820. 

66 C.J. p 283 note 97. 

38. R.I.—McLean v. Bryer, 54 A. 373. 
24 R.L 699. 

30. U.S.*—Texas Land 6b Mortgage 
Co. v. Mullican, C.C.ATex., 132 F. 
2d 241, certiorari denied 63 S.Ct. 
1158, 319 U.S. 748, 87 L.Ed. 1703. 
Mich.—Union Guardian Trust Co. v. 
Crawford, 258 N.W. 248. 270 Mich. 
207. I 


Miss —Dickey v. Bank of Clarksdale. 

184 So. 314, 183 Miss. 748 
Tex—Dodd v. Phoenix Mut. Life Ins 
Co, Clv.App., 122 S.W.2d 679, error 
refused—Travelers Ins. Co. v. 
Stiles, Clv.App., 110 S.W 2d 985, er¬ 
ror granted—Ingram v. Temple 
Trust Co, Civ.App. f 108 8W.2d 306. 
affirmed Glenn v. Ingram, 126 8.W. 
2d 961, 133 Tex. 431—Temple Trust 
Co. v. Haney, Clv.App., 103 S.W.2d 
1035, affirmed 107 S.W.2d 368. 133 
Tex. 414, rehearing denied 126 8. 
W.2d 960, 133 Tex. 414—Groves v. 
National Loan 4b Investment Co. of 
Detroit. Mich., Clv.App., 102 S.W. 
2d 608—Gregg v. North Texas 
Building 4b Loan Ass*n, Clv.App., 
82 S.W.2d 1093, error dismissed— 
Burnette v. Realty Trust Co., Civ. 
App., 74 S.W.2d 636, error refused 
—Volunteer State Life Ins. Co. v. 
Sumner, Civ.App., 74 S.W.2d 319, er¬ 
ror refused—Temple Trust Co. v. 
Stobaugh, CIvAlPP., 69 &W.2d 916. 
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for principal and usurious interest The money 
paid in discharging the illegal interest note will be 
applied in reduction of the principal note, although 
there is no usury on its face. Both form one trans¬ 
action . 40 So when a single usurious obligation is 
split and evidenced by several separate notes, usu¬ 
rious payments made and applied in discharging any 
of these notes will be applied by the court toward the 
payment of any other one remaining unpaid , 41 pro¬ 
vided an action to recover interest usunously paid 
on the discharged notes is not barred . 42 If the sev¬ 
eral usurious obligations are not part of one trans¬ 
action, but separate and distinct, usurious pay¬ 
ments on one may not be credited on another ; 43 nor 
may defendant claim the benefit of the payment of 
usury by a different person on a separate note, even 
though such note had its origin in the same trans¬ 
action as that on which defendant is sued . 44 

d. Application as Affected by Transfer of Note 

Although payments of principal received by a trans¬ 
feree of a usurious note will be applied to the principal 
of the obligation which is in his hands, the holder of a 
principal note is not chargeable with payments received 
by a holder of a different part of the obligation. 

Payments will be applied to principal even against 
a bona fide holder in due course , 45 or a remote in- 
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nocent assignee ; 40 but only payments received by 
the transferee may be applied to the principal of the 
obligation, or the part thereof, which he owns 47 
Where a series of notes are given, each representing 
part of the principal of the debt, payments made to 
a prior owner of the obligation, but not received by 
a transferee of one of the notes, will not be applied 
to the principal of the notes held by him . 40 Where 
the obligation is evidenced by separate notes for 
principal and interest and, as the result of transfer 
these are held by different persons, payments to the 
holder of the principal note are applied to the prin¬ 
cipal , 40 but payments made to the holder of the inter¬ 
est note and not received by the holder of the prin¬ 
cipal note are not so applied . 60 It has been held, 
however, that where a deed of trust provides for 
single payments of which part is to be applied to an 
interest note and the remainder to the principal note, 
all payments made are applicable as principal al¬ 
though a third person holds the principal note . 61 
Under a statute limiting the obligation of the bor¬ 
rower to repayment of principal, when the bor¬ 
rower sues the creditor's indorsee, who has by an 
improper act lost his status as a bona fide holder, for 
cancellation, payments made are applicable only to 
principal . 52 


error dismissed—Christian v Man¬ 
ning:. Civ.App. 59 S W.2d 234. modi¬ 
fied on other grounds Manning v. 
Christian. 81 SW2d 54, 124 Tex. 
517 

66 C J p 284 note 99 

Actual payments not exoeeding legal 
rate 

Under the provisions of the statute 
declaring a usurious contract void to 
the extent of the interest, a debtor 
may require that all interest paid on 
the usurious contract be credited on 
the principal, even though the amount 
actually paid did not exceed the stat¬ 
utory rate—Hewitt v Citizens Sav 
Bank & Trust Co. of St. Johnsbury. 
Vt, Tex Clv.App, 119 SW2d 1073, 
error dismissed, judgment correct 
Payments of interest on notes giv¬ 
en in renewal of usurious notes are 
applied to principal. 

U.S —Rutland Sav. Bank of Rutland. 
Vt v. Wilson, C.CA.Tex., 108 F2d 
92. 

Tex—Hewitt v. Citizens Sav. Bank & 
Trust Co. of St. Johnsbury, Vt, 
Civ App., 119 S.W 2d 1073, error dis¬ 
missed, judgment correct 
66 C.J. p 284 note 99 [&]. 

40. Ark.—Humphrey v. McCauley, 17 
' S.W. 713, 55 Ark. 143. 

66 C.J. p 284 note 1. 

4L Ind.—Beauchamp v. Leagan, 14 
Ind. 401. 

40. Ky.—Carter v. Farthing, 72 S.W. 
745, 115 Ky. 128, 24 Ky.L. 1927. 


43. Tex —Sturgis Nat Bank v. 

Smyth, 30 S.W. 678, 9 Tex Civ.App 
540 

66 C J p 284 note 4. 

44. Ky —Flannery v. Three Forks 
Deposit Bank, 52 SW. 847, 21 Ky 
L 626. 

45. Ga.—Newcomb v. Niskey's Lake, 
12 SE 2d 160, 63 Ga.App. 811. 

46. Tex.—Lincoln Nat Life Ins. Co 
v. Anderson. Civ.App, 71 SW2d 
533, modified on other grounds 80 
S W 2d 294, 124 Tex. 556, motion 
overruled, 81 SW.2d 1112, 124 Tex. 
556. 

47. U.S —Norristown-Penn Trust Co. 
v. Cole, CCA. Tex., 80 F 2d 888, cer¬ 
tiorari denied Cole v. Nomstown- 
Penn Trust Co. 56 S Ct. 668, 297 U. 
S. 723. 80 LEd. 1007 and 56 S.Ct 
670, 297 US. 723, 80 LEd 1007. 

Tex—Farmers State Bank of Temple 
v. Murfee, Civ.App., 146 S.W.2d 499, 
error refused. 

48. Tex —Stubbs v. Temple Trust 
Co, 126 S.W.2d 645, 133 Tex. 58- 
Temple Trust Co. v. Murfee, 126 
S.W 2d 643, 133 Tex. 53, answers to 
certified questions conformed to 129 
S W.2d 773—Farmers State Bank 
of Temple v. Murfee, Civ.App, 146 
S W.2d 499, error refused—Hance v 
Stubbs, Civ.App., 146 &W.2d 492, 
error refused. 

40. Tex.—Life Ins. Co. of Virginia 
V. Wall, Civ.App. 94 S.W.2d 541, 
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error dismissed—Deming Inv. Co. 
v. Clark, Civ.App.. 89 S.W.2d 853. 

50. Tex—Travelers Ins Co v. Row- 
ley. 128 S.W 2d 20. 133 Tex. 372— 
Wallace v. D H Scott & Son, 127 
S W 2d 447, 133 Tex. 293—Com¬ 
merce Farm Credit Co. v. Ramp. 
Civ App. 116 S.W 2d 1144, affirm©# 
Commerce Trust Co. v. Ramp, 138 
SW.2d 531. 135 Tex 84—General 
American Life Ins Co. v. H&mor, 
Civ.App., 95 S W 2d 975, error re¬ 
fused—Deming Inv. Co. v. Stigall, 
Civ.App, 94 SW.2d 815, error re¬ 
fused—Life Ins. Co of Virginia v. 
Wall, Civ.App, 94 SW.2d 541, er¬ 
ror dismissed—Hamilton v. Bill, 
Civ.App, 90 S.W 2d 929, error re¬ 
fused—Deming Inv Co. v. Clash, 
Civ App. 89 S W.2d 853—Ward ▼. 
Pace, Civ App, 73 SW.2d 959, er¬ 
ror refused. 

51. Tex—Federal Mortg. Co. v. Haw¬ 
kins. Civ.App., 98 S W.2d 744. re¬ 
versed on other grounds 111 S.W.2d 
1062, 131 Tex. 56. 

52. Ala.—Johnson ▼. Reed. 165 So. 
759, 231 Ala. E26. 

Alteration of note 

Where original mortgage notes 
were infected with usury and maker 
had not ratified alteration of notes by 
indorsee so as to defeat right to 
raise issue of usury in suit to cancel 
mortgage and foreclosure deed there¬ 
under, decree giving indorsee of notes 
right to reimbursement for full 
amount paid for notes was error. 



91 C.J.S. 


§§ 92-94 USURY 


0 . Application m Affected by Lapse of Time 

In some jurisdictions, but not In others, the statute 
of limitations applicable to recovery by direct action of 
payments of usury is applied to the right to have pay¬ 
ments applied to principal. 

Most of the courts regard the debtor’s right to 
have usurious payments applied in reduction of the 
principal debt as in the nature of a set-off of his 
right to recover such payments in a direct proceed¬ 
ing, and therefore subject to the same time limita¬ 
tion as such action to recover usury. 63 In other 
courts a contrary view has been taken, based on the 
reasons that the right to recover usurious payments 
does not accrue until the principal debt is wholly 
paid, and hence the statute of limitations could not 
in any event begin to run as long as any part of the 
principal remains unpaid; and because usurious in¬ 
terest payments are to be deemed payments of prin¬ 
cipal as of the date when made, and the statutes of 
limitation have no application to payments. 64 

§ 93. Recovery of Usury Paid in General 

The recovery of usury paid, and matters affecting 
such recovery, are discussed infra §§ 94-100. 


Examine Pocket Parts for later cases. 

§ 94. -Right to Recover in General 

a. Rule permitting recovery of payments 

b. Rule denying recovery of voluntary 

payments 

c. Recovery of compulsory payments; 

obligations procured by fraud 

a. Rule Permitting Recovery of Payments 

In most jurisdictions, a debtor who haa made pay¬ 
ments in excess of tbs legal rate of Interest may recover 
them in an action brought for that purpose. 

The common-law doctrine is that the debtor may 
recover payments made on a loan in excess of the 
legal rate of interest. According to this doctrine 
such payments are not deemed voluntary, or the 
debtor to be m pari delicto in making them. Hence, 
unless the statute prohibits recovery in a particular 
case, 66 an action to recover such usurious excess 
will lie under the common-law rule. 66 Likewise, an 
action will lie under statutes providing for the re¬ 
covery of usurious interest, 67 if the transaction 


since indorsee stood in shoes of orig¬ 
inal payee and payment of principal 
only was required.—Johnson v. Heed, 
supra. 

63. La.—Huntington v. Westerfleld. 

44 So. 317, 119 La. 616. 

66 C.J. p 284 note 6 

Limitation of action to recover usury 

paid see Infra § 105. 

Consent of Indorsers to extension at 
usurious rate 

(1) Fact that one Indorser of note 
negotiated with holder for extension 
of time of payment at usurious inter¬ 
est and that another Indorser as pres¬ 
ident of corporate maker signed and 
delivered checks in payment of usuri¬ 
ous Interest held to show that indors¬ 
ers consented to extension and rate 
of interest charged, so that usurious 
Interest payments made two years 
before holder’s suit on note could not 
be applied to payment of principal to 
reduce indorsers' liability.—Converse 
v. Victor & Prevost, 169 So. 827, 181 
La. 214. 

(2) Indorsers of note who did not 
authorize or have knowledge of cor¬ 
porate maker's representative's pay¬ 
ment of usurious rate of interest for 
extension of time for payment of note 
were entitled to have usurious pay¬ 
ments made two years before holder's 
suit on note was instituted applied to 
principal of note to reduce their lia¬ 
bility. except insofar as judgment 
from which they did not appeal ren¬ 
dered them liable for usurious pay¬ 
ments.—Converse v. Victor 4b Prevost. 
supra. 

64. Idaho.—Cornellson v. U. & Build¬ 


ing 4b Loan Ass’n, 292 P. 243, 60 
Idaho 1. 

66 C.J. p 284 note 8. 

Xn Georgia 

(1) Although usurious Interest paid 
may not be recovered in a plea of set¬ 
off or in a separate action unless 
brought within twelve months after 
payment, recovery after such time is 
not prevented when payment was 
made on the principal sum lent—Fee¬ 
ney Hay Co. v. Suggs, 2 S.E.2d 806. 
60 Ga.App. 42. 

(2) Debtor may claim entire 
amount not merely excessive portion, 
of usurious payments as credits on 
principal, without regard to one-year 
limitation on suits to recover a for¬ 
feiture, notwithstanding debtor ex¬ 
pressly directed that payments be 
applied to interest—Reconstruction 
Finance Corporation v. Puckett 181 
S.E. 861, 181 Ga. 288. 101 A.L.R. 735. 

(3) Other particulars of Georgia 
rule see 66 C.J. p 284 note 8. 

55. U.S—Brierley v. Commercial 
Credit Co, Pa.. 43 F.2d 724, affirm¬ 
ed 43 F 2d 730, and certiorari de¬ 
nied 61 S.Ct 182, 282 U.S. 892, 76 
LEd. 790. 

66 CJ. p 284 note 11. 

56. CaL—!Stock V. Meek, 221 P.2d 15, 
36 Cal.2d 809—Taylor v Budd, 18 
P.2d 333, 217 CaL 262—Layport v. 
Hieder, 94 P.2d 96. 37 CaLApp 2d 
Supp. 742. 

Fla.— Corpus Juris cited in Chakford 
v. Sturm, 66 So.2d 864, 866. 

Ind.—Bell v. Rush, 189 N.E. 181, 98 
Ind.App. 303. 


Md—Plltt v. Kaufman, 63 A.2d 673. 
188 Md 606. 

N.J—Lubin v Rosenthal, 187 A. 669. 
117 N J Law 270. 

N.Y—Bonetti v. United Beauty Sup¬ 
ply. 31 N.Y.S.2d 463. 

66 C J. p 285 note 12. 

Duty imposed by law 
Duty to repay usurious interest col¬ 
lected is imposed by law and is not 
implied from original contract of the 
parties.—Edwards v. Surety Finance 
Co. of Seattle, 80 P.2d 225, 176 Wash. 
534. 

The presumption that borrower of a 
usurious loan is not in pari delicto 
with lender, and hence is entitled to 
relief against lender, is founded on 
a mere fiction of law or presumption 
that borrower is always the op¬ 
pressed victim of circumstances and 
slave of the lender, and such pre¬ 
sumption may be rebutted; and 
where no oppression is Involved, no 
advantage is taken by lender of bor¬ 
rower, and usurious transaction is 
entered into with deliberate purpose 
of defeating the statute, the parties 
are both “particeps crimlnls" and “in 
pari delicto," and the rule against in¬ 
terfering with illegal transaction is 
applicable.—Ryan v. Motor Credit Co.. 
23 A.2d 607. 130 N J.Eq. 631. affirmed 
28 A.2d 181, 132 N.J.Eq. 398, 142 A. 
L.R. 640. 

57. Miss.—Johnson v. Carter, 33 So. 

2d 296, 203 Mies. 28. 

Mo—Rukavlna v. Accounts Supervi¬ 
sion Corp., App., 287 S.W.2d 603. 
N.J.—Ditmars v. Camden Trust Co., 
92 A.2d 18,10 N.J. 471. 
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comes within the terms of the statute, 68 it being’ held 
that such statutes are not contrary to public policy, 69 
that the remedies given thereby do not supplant 
the common-law right, but are cumulative, 60 and 
that the repeal of a statute giving a right to recover 
usury paid leaves the common-law right unim¬ 
paired. 61 When all payments on a note have been 
applied on the principal, however, there can be no 
recovery under a statute providing for a recovery 
by the party who "pays" usurious interest 62 

b. Buie Denying Recovery of Voluntary Pay¬ 
ments 

In some Jurisdictions voluntary payments of usury 
may not be recovered, unless the action Is expressly au¬ 
thorized by statute. 

In some jurisdictions the courts have refused to 
allow a party who has voluntarily paid usurious in¬ 
terest to recover it back by action at law, 63 unless 
such action is authorized by statute. 64 This refusal 
is based on the ground that the payments were 
voluntary and the debtor in pari delicto with the 
creditor, 66 or that the usury laws, based on com¬ 
mercial expediency, and merely giving the debtor 
a right to decline to pay excessive interest, if he 
should so elect, showed a different policy from that 
enforced in England and in some of the American 
states, in which usurious contracts were declared il¬ 
legal and void, and that such policy did not justify 
the courts in compelling the creditor to part with 
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interest payments voluntarily made, 66 or that the 
remedy specifically given to the debtor by the usury 
statutes is held to be exclusive. 67 

c. Recovery of Compulsory Payments; Obliga¬ 
tions Procured by Fraud 

Recovery of compulsory, usurious payments may be 
permitted although recovery of voluntary payments la 
denied. Recovery of payments on obligations procured 
by fraud is permitted. 

The debtor's right to recover usurious interest 
paid under compulsion and not voluntarily is gen¬ 
erally recognized. 68 Where the debtor has paid 
usurious interest on a note fraudulently procured, 
he may rescind the contract and recover all money 
paid thereunder. 69 

§ 95. -Judgment or Decree on Obliga¬ 

tion as Affecting Right 

In most Jurisdictions, the right to recover usury paid 
does not apply to payments made on a Judgment including 
usury; in some Jurisdictions, however, such payments 
may be recovered. 

The prevailing rule is that the debtor's right to 
recover usury paid, whether it is derived from the 
common law, or from statute, does not apply to 
payments made on a judgment which includes usury. 
The debtor having failed to set up his defense of 
usury at the proper time will not be allowed to re¬ 
open the judgment indirectly by an action to recover 
usury paid. 70 However, it has been held that usury 


58. Mias.—Johnson v. Carter, S3 So. 

2d 296, 203 Miss. 38. 

Okl—Liberty Plan Co. ▼. Smith, 220 
P.2d 239. 203 Okl. 324. 

Pa.—Garberlnl v. American Snyder 
Building ft Loan Ass’n, 176 A. 49. 
116 Pa.Super. 41. 

R.I.—Nazar ian v. Lincoln Finance 
Corp.. 78 A.2d 7. 77 R.I. 497. 

66 C J. p 285 note 13 
5k Okl.—People's Bank ▼. Dalton, 37 
P. 807, 3 OkL 476. 

60. Cal.—Westman v. Dye, 4 P 2d 
134, 214 CaL 26. 

66 G.J. p 286 note 15. 

•L W.Va.—Harper v. Middle States 
Loan, ©to* Co.. 46 S.E. 817. 55 W.Va. 
149. 

62 . Tex.—Allen v. First Guaranty 
State Bank of Pittsburg, ClvApp., 
176 8.W. 486. 

63. Mich.—Wright v. First Nat. 
Bank of Monroe, 297 N.W. 605, 297 
Mich. 316—Dykes v. Wyman. 34 N. 
W. 561, 67 Mich. 236. 

•N.C.—Farmers’ Bank ft Trust Co. v. 

Redwlne, 167 S.E. 687, 204 N.C 126 
Or.—Crisman v. Corbin, 128 P 2d 959, 
169 Or. 332. 

66 C.J. p 286 note 19. 

Beoovery in addition to penalty 
Tex.—Temple Trust Co. v. Haney, 


Clv.App., 103 S.W 2d 1035, affirmed 
107 S.W.2d 368, 133 Tex. 414, re¬ 
hearing denied 126 SW2d 950, 133 
Tex. 414. 

84. Minn.—Anderson v. Scandia 

Bank, 54 N.W. 1062, 53 Minn. 191. 

66 C J. p 286 note 20. 

85. NC—Dickerson v. Raleigh Co¬ 
operative Land, etc, Assoc., 89 N.C. 
37. 

66 C.J. p 287 note 21. 

86. Minn.—Cornell v. Smith, 6 N.W 
460, 27 Minn. 132. 

66 C.J. p 287 note 22. 

Absenoe of mistake of fast 
The rule that a debtor who pavs 
more than he owes may recover the 
excess if such payment was made by 
mistake of fact or was procured by 
fraud does not include a voluntary 
payment of usury not made under 
mistake of fact.—Bell v. Barnes, 190 
So. 273, 238 Ala. 248—Alabama Cash 
Credit Corporation v. Bartlett, 144 
So. 808, 225 Ala. 641—66 C.J. p 286 
note 22 [c]. 

67. Hawaii —Carey v. Discount 

Corp, 36 Hawaii 107. 

Neb—Waller v. First Trust Co., 255 
N.W. 29, 126 Neb. 403. 

66 C.J. p 287 note 23. 
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Payment by third party 
Where maker of bonds executed 
agreement whereby third party, hav¬ 
ing contract with maker, was to make 
payments on such contract to trus¬ 
tee for application on bonds, third 
party's payments to trustee held 
equivalent of payments by maker, 
precluding maker, after third party 
had made payments to trustee suffi¬ 
cient to pay bonds, from maintaining 
action to recover usurious interest.— 
Waller v. First Trust Co., 255 N.W. 
29, 126 Neb. 403. 

68. Ill—Richter v. Burdock, 106 K. 
£ 1063, 257 I1L 410. 

66 C.J. p 287 note 24. 

69. Mo—Nelson v. Betts, 20 Mo. 
App. 10. 


TO. Aria.— Corpus Juris quoted im 
Collister v. Inter-State Fidelity 
Building ft Loan Ass'n of Utah, 38 
P.2d 626, 680. 44 Aria. 427. 

66 C.J. p 287 note 27. 

Effect of suffering Judgment upon 
usurious obligations see Infra | 
103. 

Relief in equity against usury Includ¬ 
ed in judgment or decree see supra 
8 85. 
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pud on an obligation when such usury is not includ¬ 
ed in it may be recovered back notwithstanding a 
judgment or decree on such obligation making no de¬ 
duction of the usury. 71 In a few states it is held 
that usury paid may be recovered even though paid 
under the compulsion of a valid judgment, this rul¬ 
ing being usually based on the broad language of the 
statute authorizing the recovery of usury paid. 72 
Payment of a judgment recovered by a bona fide 
purchaser of a note reserving usurious interest has 
been held compulsory, entitling the debtor to re¬ 
cover. 72 

§ 96. -Repeal of Usury Law as Affect¬ 

ing Right 

Th« debtor’s right to recover usury paid becomes 
vested and is not defeated by a subsequent repeal of the 
usury law. 

The repeal of the law against usury will not affect 
the debtor’s right to recover a payment that was 
usurious at the time it was made. The right to re¬ 
cover had become vested, and cannot be taken away 
by subsequent statute. 74 However, excessive in¬ 
terest paid after the repeal on a contract previously 
existing and usurious may not be recovered. 76 

§ 97 . — Conditions Precedent to Exercise 
of Right 

Actual payment of usury and payment of the portion 
of the debt legally due are usually conditions precedent 
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to recovery of payments of usury. Unless required by 
statute, no demand Is necessary. 

No cause of action to recover back usurious inter¬ 
est accrues until such interest has actually been 
paid, 76 and where payments made are smaller than 
the amount allowed by law, there can be no re¬ 
covery. 77 The payment must be made by the 
debtor, 78 but the debt is regarded as paid by the 
debtor if it is paid by a third person in accordance 
with an agreement between such third person and 
the debtor. 79 However, in order to be entitled to 
recover back usury paid, it is not necessary that the 
usurious payment shall be made in money. It is 
sufficient if it is made in property, 80 or by the 
delivery of notes of third persons accepted in pay¬ 
ment. 81 The mere charging of interest in a running 
account, 82 or the giving of the borrower’s own note 
therefor, 88 or the giving of a new note including 
usurious interest due, 84 is not such a payment as 
will allow the debtor to maintain his action to re¬ 
cover it back. 

Payment of principal and legal interest . As a gen¬ 
eral rule the right to recover usury paid may not be 
exercised as long as any part of the debt justly due, 
principal and legal interest, remains unpaid, 85 un¬ 
less the statute so provides. 86 In some jurisdictions 
an action to recover usurious interest paid may be 
brought although the principal has not been paid, 87 
and, it has been held that, when separate securities 
are given for the usury and the money lent, whether 


71. Vt—McDonald v. Smith. 53 Vt. 
33—Grow v. Albee, 19 Vt. 540. 

72 . Ky.—Sherley v. Trabue. 2 S.W. 
656, 85 Ky. 71, 8 Ky.L. 649. 

66 C.J. p 287 note 29. 

73. Ill—Richter v. Burdock, 100 N. 
E. 1063, 257 I1L 410. 

74. US —Whitaker v. Pope, C.C.Ga., 
29 F.Cas No 17,528, 2 Woods 463. 

79. Mass—Seavey v. Moors, 103 
Mass. 317. 

78. Mo.—Rukavina v. Accounts Su¬ 
pervision Corp., App., 237 SW.2d 
503. 

Tex—Temple Trust Co. v. Stobaugh, 
Civ App, 59 S.W.2d 916, error dis¬ 
missed 

66 C.J. p 288 note 38. 

77. N.Y.—Del Rubio v. Duchesne, 
130 N.Y S 2d 572, 284 App.Div. 89— 
McKenna v. Meyer, 294 N.Y.S. 464, 
250 App.Div. 783—Personal Fi¬ 
nance Co. of New York ▼. Gross, 9 
N.Y.S 2d 801, 170 Misc. 166—Fredia 
v. Pacific Finance Corp., 82 N.Y.S. 
2d 536. 

Tex.—Thompson v. Kansas City Life 
Ins. Co., Civ App., 102 S.W.2d 285, 
error refused. 

TB. Me.— Holmes v. Gerry, 66 Me. 
299. 


Md —Chipman v. Farmers' & Mer¬ 
chants’ Nat. Bank. 88 A 151, 121 
Md 343 

66 C.J. p 288 note 34. 

Husband and wife 
Where payments were made on 
usurious note executed by husband 
and wife, it was immaterial who 
made them, with respect to payee’s 
right to complain of judgment for 
husband and wife on account thereof. 
—Smith v. Blount, 66 S.W.2d 1011, 
17 Tenn.App. 229 

79. Pa—Saunders v. Resnick, 16 A 
2d 676, 142 Pa Super. 457. 

66 C.J. p 288 note 35. 

Payment by Insurer 
Where usurious contract was in 
form of purchase of assets of busi¬ 
ness with agreement to resell at in¬ 
creased price, payment of lender 
from proceeds of Insurance on the 
property purportedly sold amounted 
to payment by borrower, and bor¬ 
rower could recover the usurious in¬ 
terest.—Saunders v. Resnick, supra. 

80. Tex.—Farmers' & Merchants* 
State Bank of Ballinger v. Camer¬ 
on, Com.App., 231 S.W. 738. 

66 C.J. p 238 note 86. 

Extent of recovery when property is 
conveyed see infra f 100. 
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81. Ky.—Martin v. Martin, 12 B. 
Mon 304 

82. SD—Davey v. Deadwood First 
Nat. Bank. 66 NW. 122, 8 SD 214. 

83. Mo—Lawler v Vette, 149 S.W 
43. 166 Mo App. 342. 

84. Okl— Elson v. Walker, 195 P. 
899, 80 Okl 237. 

66 C.J. p 288 note 40. 

88. Mo.—Rukavina v. Accounts Su¬ 
pervision Corp., App., 237 S.W.2d 
603. 

66 C J. p 288 note 4L 
Reason for rule 

The reason that no cause of action 
arises to recover usurious Interest 
until the whole of the principal and 
lawful interest have been received by 
the lender is to give the lender time 
in which to repent and credit the ex¬ 
cessive interest received to the prin¬ 
cipal, and on final payment avoid the 
violation of the usury statute and 
liability thereunder.—Rukavina v. 
Accounts Supervision Corp, supra. 
88. N.Y.—Curtiss v. Teller, 143 N.Y. 
S. 188, 167 App.Div. 804, affirmed 
112 N.E. 1066, 217 N.Y. 649. 

66 C.J. p 388 note 42. 

87. Vt.—Ward v. Whitney, 82 Vt. 
89—Grow v. Albee, 19 Vt. 540. 
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at the time of the loan or afterward, and the usury 
when paid is applied on such securities, the debtor 
may treat such payment as having no connection 
with the legal demand and bring suit to recover it 
back, although the principal remains unpaid. 88 

Demand. No special demand is necessary before 
bringing an action for the recovery of usury paid, 89 
unless the statute so requires. 90 

§ 98. -Parties Liable for Usurious Pay¬ 

ments 

The person liable for usurious payments Is the one 
who knowingly exacted or received them. 

Ordinarily, the person who has knowingly ex¬ 
acted or received the usury is the person compelled 
by the law to repay it 91 An action for recovery 
of usurious interest will not lie where there is no 
privity of contract between the parties to the ac¬ 
tion. 92 So, a borrower may not recover from the 
lender a usurious commission paid to agents of the 
borrower, where the lender received no part of the 
commission, and the persons receiving the same 
were not his agents; 93 and where one is acting 
merely as trustee under a mortgage, and not for 
the lender, the latter is not liable for the exaction 
of a usurious bonus by the trustee. 94 A borrower 
from whom a usurious bonus has been exacted by 
the lender’s agent without authority may not re¬ 
cover the amount from the lender who has not re¬ 
ceived it, 96 his right of recovery being against the 
agent; 96 but if the principal had knowledge of 
the agent’s acts, he will be liable, although the 
money did not come into his hands. 97 

When a negotiable note which includes usury 
comes into the hands of a holder in due course, 
who, under the statute, may compel payment m 
full, the maker is generally allowed to recover the 
usury thus paid to the innocent indorsee from the 
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usurer payee, 98 and where flic maker executes a 
new note to the innocent purchaser, thereby dis¬ 
charging the old note, he may reclaim the usurious 
interest from the original payee; 99 but, even under 
statutes expressly authorizing recovery from the 
original payee of a usurious note who sells it to an 
innocent purchaser, the maker may not sue the orig¬ 
inal payee who transferred the note without indorse¬ 
ment to one who took it for value without notice. 
Such transferee is not an innocent purchaser. 1 Pay¬ 
ment to the assignee or indorsee of a negotiable 
note tainted with usury will not authorize recovery 
from the original holder if the latter sold the note 
for, and received no more than, the amount actually 
lent, with lawful interest. 2 An assignee receiving 
only principal and legal interest is not liable for 
usurious payments made to the lender. 3 It has been 
held that a judgment on a usurious note in favor 
of an assignee against the maker, which releases 
the assignor from liability on the assignment, is 
equivalent to a payment of the note to the assignor- 
payee, and hence the right of the maker to recover 
the usury in the note from the payee accrues at the 
time such judgment was rendered against him. 4 

§ 99. - Defenses 

In actions to recover usury paid, various matters have 
been held to be, or not to be, good defenses. 

In an action to recover usury paid, assent to, or 
acceptance of, usurious charges by the borrower is 
no defense, 5 nor is it a defense that the charges 
for a loan were reasonable under the circumstances. 6 
In an action to recover back usurious interest paid 
to defendant on a note taken in his own name, he 
cannot set up as a defense that the money lent be¬ 
longed to another for whom he was acting as agent ; 7 
neither can the fact that another without legal 
right is suing in another court to recover the same 
usunous payments be so set up. 8 Where one lend- 


88. Vt—Nichols v. Bellows, 22 Vt 
581. 54 Am.D. 85—Nelson v. Cooley, 
20 Vt. 201. 

Application of usurious payments 
generally see supra § 92. 

Crediting payments of usury on sum 
otherwise recoverable in action by 
lender see supra § 80. 

88. N.H.—Albany v. Abbott, 61 Ntt 
157—Cross ▼. Bell, 84 N.H. 82. 

80. Okl.—First State Bank v. Fool, 
167 P. 760. 66 Okl. 108. 

66 C.J. p 289 note 46. 

91. Ky.—Taulbee v. Hargis, 191 S. 
W. 820. 178 Ky. 483, Ann.Cas.1918A 
762. 

66 C.J. p 289 note 48. 

88. Pa.—Stout v. Stern, 89 Pa.Super. 
479. 


93. Ky—Harston v. Ralston, 192 S. 
W. 646, 174 Ky 509. 

94. Mo.—Whitworth v. Davey, App., 
185 S.W 241, affirmed 216 S.W. 736, 
272 Mo 672 

96. N.Y.—Condit v. Baldwin, 21 N.T. 
219, 78 Am.D. 137. 

96. NY.—Condit ▼. Baldwin, supra. 

97. N.Y—Porter v. Mount, 45 Barb. 
422. 

98. Ohio.—Givan v. Dowd-Feder, 
Inc., 11 Ohio Supp. 70. 

66 C J. p 289 note 55. 

99. Ky.—Taulbee v. Hargis, 191 S.W. 
320. 178 Ky. 433. Ann.Cas.l918A 
762. 

1. Minn.—Fredin v. Richards. 62 N. 

W. 1031, 61 Minn. 490. 

66 C.J. P 289 note 58. 
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2. Me—Atwell v. Gowell, 54 Me. 
358. 

3. RI.—Prescott v. Kelley, 170 A. 

66 . 

4. Ky.—Clark v. Rodes, 12 Bush IS. 

5. Ohio—Independent Foods v. Lu¬ 
cas County Sav. Bank, App., 70 N. 
E 2d 139. 

Voluntary settlement of usurious 
transactions see infra % 101. 

6* Ohio—Independent Foods v. Lu¬ 
cas County Sav. Bank, supra. 

7. N.H.—Albany ▼. Abbott. 61 N.H. 
157. 

Tex.—Corpus tela noted In Dodson 
v. Peck, CivApp.. 75 8.W.24 461, 
error dismissed. 

& Pa.—Clarion First Nat. v. 

Gruber, 91 Pa. 877. 
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in g money to be used in die purchase of property 
takes an unlawful bonus, reducing the amount 
coming into the hands of the borrower, the fact that 
the vendor of the property reduces his sale price 
by the same amount, being forced to do so in order 
to make the sale, is no defense to the usury. 9 Like¬ 
wise, it is not a defense to an action by the maker 
of a note secured by a trust deed, to recover usuri¬ 
ous interest paid, that he had conveyed the trust 
property to a third person, who paid the purchase 
price to the payee under an escrow agreement. 10 

Estoppel and waiver . Statements in the appli¬ 
cation for a loan of the amount of principal and 
interest do not estop the borrower to show usury 
because of separate interest notes in an action 
against the transferee of the principal note. 11 A 
borrower is not estopped to recover back usurious 
interest paid because the agreement which rendered 
the loan usurious was for the payment of an unrea¬ 
sonable attorney’s fee; 12 nor is he estopped by an 
agreement for renewal which merely extends the 
time of payment and does not change the securi¬ 
ties. 13 So a mortgagor who deeds the property 
mortgaged to secure a note to the mortgagee in 
satisfaction of the debt, is not thereby estopped to 
recover usurious interest paid on the note. 14 A 
mortgagor does not waive his right to recover usuri¬ 
ous payments by paying the mortgage debt, includ¬ 
ing usury, without protest. 16 A payee, sued for col¬ 


lecting usurious interest on notes, can deny receiv¬ 
ing collections as owner where an assignment of the 
notes has been recorded, 16 and he is not estopped 
to deny collection as agent of the assignee by re¬ 
leasing security for notes executed after collec¬ 
tion. 17 

Release . A release of all claims for usurious 
interest paid, or an agreement not to reclaim the 
payment, made at the time of the loan, or before 
the usury is paid, will not prevent the borrower 
from recovering back such excessive interest, 18 
even though the release is under seal. 19 How¬ 
ever, after a right to recover usury paid has ac¬ 
crued, it may, like any other claim, be released or 
compromised on valuable consideration, 20 even 
though the contract of release also provides for the 
payment of usurious interest, 21 provided the instru¬ 
ment of release is given for the purpose of pre¬ 
venting litigation and not as a cloak or subterfuge 
to defeat the usury laws. 22 On the other hand, if 
the release is without consideration, it will not pre¬ 
vent a recovery back of the usury paid. 23 

§ 100. — Extent of Recovery 

In an action to recover usury paid, unless the statute 
provides otherwise, only the excess over lawful Interest 
may be recovered. 

Only the excess over lawful interest, 24 plus inter- 


8. Md.—Glees v. Third Nat. Build¬ 
ing ft Loan Ass'n of Baltimore 
City, 143 A. 587. 156 Md. 26. 

10l Cal.—-Babcock v. Olhasao, 293 P. 
141, 109 CalJLpp. 534. 

11 . Tex.— -Hatn or v. Commerce Farm 
Credit Co., Civ.App., 74 S.W.2d 
1035, error dismissed. 

Estoppel to urge usury as defense 
see supra 5 91. 

12. S.C.—Mayfield v. British ft 

American Mortgage Co., 88 S.E. 
370, 104 S C. 152. 

13. S.C —Mayfield v. British ft 

American Mortgage Co, supra. 

14. Wash—Hopgood v. Miller, 181 

P. 919, 107 Wash. 449. 

13. NJ.—Damico v. Mayer, 158 A. 
847, 10 N.J.Misc. 287. 

16. Tex.—Dallas Trust ft Savings 
Bank v. Brown, Civ.App., 48 S.W.2d 
1044, error refused. 

IV. Tex.—Dallas Trust ft Savings 
Bank v. Brown, supra. 

18. Tex.—Corpus Juris quoted is 

Employees Loan Co. v. Templeton, 
Clv.App., 109 SW.2d 774, 780. 

60 C.J. p 290 note 73. 

Release as precluding setting up usu¬ 
ry In defense see supra 9 91. 

18 Tex.— Corpus Juris quoted in 


Employees Loan Co. v. Templeton, 
109 S.W.2d 774, 780 
Vt.—Herrick v. Dean, 64 Vt. 568. 

20. Colo.—Slegal v. Lechler, 275 P. 
2d 949 

Okl—Corpus Juris oited la Shoen- 
felt v. Donna Belle Loan ft Invest¬ 
ment Co., 45 P.2d 507, 509, 172 Okl. 
346 

Tex—Smith v. Brewer, Civ.App. t 149 
S.W 2d 262, error dismissed—Cor¬ 
pus Juris quoted la Employees 
Loan Co. v. Templeton, Civ.App., 
109 S.W.2d 774, 780. 

66 C J. p 290 note 75. 

21. Tex —Corpus Juris quoted fa 
Employees Loan Co. v. Templeton, 
109 S.W.2d 774, 780—International 
Bldg, etc, Ass*n v. Fortassain, Civ. 
App., 23 S.W. 496. 

Meld sum cleat consideration 
The making of a second usurious 
loan in consideration of borrower's 
releasing a right to sue for usury in 
another loan is sufficient considera¬ 
tion for such release.—Employees 
Loan Co. v. Templeton, Tex.Civ.App., 
109 S.W.2d 774. 

66 C.J. p 290 note 76 [a]. 

22. OkL—Shoenfelt v. Donna Belle 
Loan ft Investment Co., 46 P 2d 507, 
172 Okl. 346—Majestic Loan Co. ▼. I 
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1 Edmondson, 45 P2d 504, 172 Okl 
222, 99 A L R. 596. 

Tex.—Finn v. Alexander, 163 S.W.2d 
714. 139 Tex. 461. 

Release held void 

Okl.—Sanford v Anchor Loan Co.. 63 
P.2d 946, 178 OkL 616—Sharpe v. 
Reed. 50 P.2d 229, 174 Okl. 77— 
Shoenfelt v. Donna Belle Loan ft 
Investment Co., 45 P.2d 507, 172 
Okl. 346. 

Tex.—Finn v. Alexander, 163 S.W.2d 
714, 139 Tex. 461. 

23. Okl.—Sanford v. Anchor Loan 
Co., 63 P.2d 946, 178 OkL 616. 

Tex—Corpus Juris quoted ia Em¬ 
ployees Loan Co. v. Templeton. Civ. 
App., 109 S.W.2d 774, 780—Finn v. 
Alexander, Clv.App., 165 SW.2d 
500, certified question answered 163 
S.W.2d 714, 139 Tex. 461. 

66 C.J. p 290 note 77. 

Crediting Interest 
Release of all claims and demands 
against loan company executed by 
buyer of automobile in favor of oom- 
pany in connection with sale was not 
supported by consideration, notwith¬ 
standing part of usurious Interest 
was credited by loan company.— 
Nasarlan v. Lincoln Finanos Corp., 
78 A.2d 7, 77 R.L 497. 

2ft Md.—Plitt v. Kaufman, 53 Aid 
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est on the amount so paid, from the date of pay¬ 
ment, 25 is recoverable in an action by the borrower, 
unless the statute authorizes an action to recover the 
whole amount of interest paid. 26 The principal 
and legal interest are not recoverable, since that 
much is equitably due, 27 and a statute allowing 
recovery of the full amount of interest paid does 
not authorize recovery of the principal. 26 Under 
a statute providing for the recovery of any pay¬ 
ment made, either of principal or interest, the bor¬ 
rower may recover all payments made. 29 Where 
the statute provides that the interest on a loan 
made without any agreement as to interest shall be 
seven per cent, but authorizes the parties to agree 
on interest at twelve per cent, a lender to whom 
the borrower by agreement pays usurious interest 
may retain only interest at the rate of seven per 
cent, since such agreement was void, and in legal 
effect there was no agreement for interest. 30 

Where the rule obtains that payments on the usuri¬ 
ous debt will be applied to the principal remaining 
unpaid, the measure of recovery by the debtor is the 
residue after crediting all payments as partial pay¬ 
ments on the principal, 31 but the borrower cannot 
recover the excess of the interest payments so ap¬ 
plied over the principal amount. 32 Where property 
is conveyed m satisfaction of a usurious debt, the 
measure of recovery is the difference between the 
amount due, with legal interest, and the actual 
value of the property conveyed. 33 On the other 
hand, it has been held that, where the debt has 


been paid from the proceeds of collateral sold by 
the creditor, the debtor may recover the entire 
amount of such proceeds. 34 

Amount of recovery as affected by demand. 
Where the statute requires a written demand be¬ 
fore suit, recovery is not limited to the amount 
named m the demand. 35 

§ 101. Effect of Voluntary Settlement of 
Usurious Transaction 

Ordinarily, compromise or settlement precludes as¬ 
sertion of prior usury by the borrower, but a rule to the 
contrary is followed in some Jurisdictions. 

Since the usuiy statutes are enacted for the ben¬ 
efit of the borrower, he is at liberty to waive his 
right to claim such benefit and pay his usurious 
debt if he sees fit to do so. Having once paid the 
debt he will not be allowed to change his mind 
and recover the sum paid, even though he might, 
by setting up usury, have avoided the whole debt, 36 
and the rule obtains even though a usurious note 
is paid with money obtained by discounting a new 
note. 37 The borrower’s right to recover the usuri¬ 
ous interest after such a payment is determined 
largely by the statute giving such right. 36 In like 
manner it is held that, when the debtor becomes a 
party to a general settlement of preceding usurious 
transactions, made fairly and without circumstanc¬ 
es of imposition, his recognition of the amount 
agreed to be due as a new obligation will preclude 
his setting up the old usury in defense of the new 


973. 188 Md. 606—Scott v Leary. 
34 Md. 389—Grinder v. Nelson. 9 
Gill. 299. 52 AmJDec. €94. 

NJ—Neuscheler v. See. 36 A.2d 753. 
131 N J Law 368. 

Wash.—Auve v. Fagnant. 134 P.2d 
454. 16 Wash.2d 669 
66 C J. p 290 note 78. 

Statute held Inapplicable 

Statute providing: that lender in a 
usurious transaction may recover 
only amount actually advanced, with¬ 
out any interest, had no application 
to action by borrower to recover back 
what he claimed to have already paid 
in an alleged usurious transaction.— 
Neuscheler v. See, 86 A.2d 753, 131 
N J.Law 368. 

85. Tex.—Baum v. Daniels, 118 S.W. 
764. 55 TexCivApp. 273. 

96. D C.—Cockrell v. First Federal 
Savings 6b Loan Ass'n, Mun.App., 
33 A.2d 621. 

66 C.J. p 290 note 80. 

87. U.S.—Tiffany v. Boatman's Sav. 
Inst., Mo.. 18 Wall. 375, 21 L.Ed. 
868 . 

66 OJ. p 260 note 8L 


28. DC—Cockrell v. First Federal 
Savings 6b Loan Ass'n. MunApp.. 
33 A.2d 621. 

66 C J. p 290 note 82. 

29. RI—Nazari&n v. Lincoln Fi¬ 
nance Corp, 78 A.2d 7, 77 Rl. 497. 

30. Cal—Douglas v. Klopper, 288 P. 
36, 107 Cal.App. 765. 

31. Tex—Bexar Bldg. Ass’n v. Rob¬ 
inson, 14 SW. 227, 78 Tex. 163. 

W.Va—Lorentz v. Pinnell, 46 S.E 
796, 55 WVa. 114. 

32. Tex—Eastern Mortgage 6b Se¬ 

curities Co. v. Collins. Civ.App.. 
118 S.W.2d 479, error refused—In¬ 
gram v. Temple Trust Co., Civ. 
App, 108 S.W.2d 306, affirmed 

Glenn v. Ingram, 126 S.W.2d 951, 
133 Tex. 431. 

33. Ky—Ellis v. Winlock, 62 S.W. 
495, 110 Ky. 676, 28 KyL 60— 
Paducah Banking Co. v. Ragsdale, 
69 S.W. 796, 24 Ky.L. 683. 

34. N.T.—Braynard v. Hoppock, 32 
N.T. 571, 88 Am.D. 349—Mumford 
v. American L. Ins., etc., Co., 4 N. 
T. 463. 

36. Okl.—First State Bank v. Pool, 
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167 P. 760, 66 Okl. 108—Cittern.’ 
State Bank of Ft. Gibson v. Stra¬ 
tum. 165 P. 189, 63 Okl. 288. 

38. S C.—People’s Bank of Dillon 
v. Perritt, 103 SJB. 711, 114 S.C. 
362 

66 C J. p 291 note 91. 

Mortgaged property ta ken la satis, 
faction. 

Where a usurious debt has been 
settled by the creditor twirin g in sat¬ 
isfaction property mortgaged to se¬ 
cure it, a court of equity will not 
open the transaction and allow a re¬ 
demption on the ground of usury 
alone. 

Ala.—Adams v. McKenzie, lg Ala. 
698. 

Mich.—Wright v. First Nat. Bwiir of 
Monroe, 297 N.W. 595. 297 Mich. 
815. 

37. Masa—Dewey v. Bell, 5 Allen 
165. 

38. U.S.—National Trust 6b Credit 
Co. v. F. H. Orcutt 6b Son Co., HL, 
259 F. 830. 170 C.CJL 030. 

86 G.J. p 201 note 93. 

Release of right to recover I nt erest 
paid see supra 6 00. 
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debt,* 9 although the rule does not apply unless it is 
clear that the debtor has fully accepted the settle¬ 
ment as a just debt separate and distinct from 
the preceding usurious obligations; 40 but when 
usurious payments already made, if applied to the 
principal debt, would have totally extinguished the 
debt, a compromise as to the balance claimed by 
the creditor did not estop the debtor from showing 
that the original debt had been wholly paid. 41 

Some authorities have held that settlements of 
usurious dealings are excepted from the general 
rule that the parties to a voluntary settlement fair¬ 
ly made cannot reopen it, since otherwise usurers 
might make a practice of giving their illegal claims 
the form of an account stated and thus evade the 
usury laws. 42 So it has been held that, where a 
debtor gives notes in settlement of a suit on other 
usurious notes, on which usury has been paid, more 
than sufficient to discharge the whole sum lawfully 
due, such settlement does not preclude the debtor 
from taking advantage of the usurious payments 
previously made. 49 The settlement of the debt, 
and execution of a new note and mortgage by the 
debtor, while constituting a “novation,” does not 
deprive him of the right to assert claims for usury 
contained in the original note. 44 A borrower who, 
in an agreement for renewal, releases claims for 
usury in the original obligation, but also promises to 
pay part of the old usury as well as additional usury, 
is not precluded from setting up the original usury 
as a defense m an action on the renewal note. 45 
Where the first month's interest had been deducted 
from the loan given to the borrower, thus making 
interest at the maximum rate on the total usurious, 
the subsequent initialling by the borrower of a 
change striking from the note the language requir¬ 
ing advance payments of interest is not a compro¬ 


mise of his claim for usurious payments. 49 When 
contracting for, as well as taking, a greater sum 
than legal interest constitutes usury, the settlement 
of agreed usuiy for a less amount neither relieves 
the original debt nor validates a security deed taint¬ 
ed by the usury. 47 

§ 102. -Account Stated, and Submission 

to Arbitration 

The effect of en account stated on the right to assert 
usury depends on the provisions of the statute and the 
circumstances of the particular case. When an agree¬ 
ment for arbitration as to the amount of Indebtedness 
provides that usury shall be excluded from the award, 
usury Is no defense in an action on the award. 

The effect of an account stated, as precluding 
a party from raising the question of usury, depends 
on the provisions of the statutes and the circum¬ 
stances of the particular case. 48 In equity it is well 
settled that the presence of usury m an account 
stated affords adequate ground for opening up and 
restating such account. 49 

Arbitration and award . Where the amount of de¬ 
fendant’s indebtedness to plaintiff was submitted to 
arbitration under an agreement that usury was to 
be excluded from the award, a plea of usury was 
no defense to an action for the amount awarded 50 

§ 103. Effect of Suffering Judgment on Us¬ 
urious Transaction 

A Judgment on an obligation la conclusive even 
though the obligation was affected by usury, so that the 
usury is no bar to the enforcement of the judgment. 

It is a settled rule that a judgment duly entered 
is conclusive on the parties thereto and cannot be 
collaterally impeached on the ground of usury in¬ 
hering in the obligation on which the judgment was 
entered. 61 The remedy of the judgment debtor is 


39. N.C.—Ector v. Osborne, 103 S.E. 
388, 179 N.C. 067, It A.LE 1207. 

66 C.J. p 291 note 94. 

Hew mortgage 

Where mortgagor and her grantee 
contended that mortgage was usuri¬ 
ous because of inclusion of mortgage 
tax therein, grantee obtained legal 
advice and mortgagee agreed to re¬ 
lease five acres, which had been sold 
under contract, to give mortgagor 
and her grantee credit for claimed 
usurious amount and to reduce in¬ 
terest, the execution of a new mort¬ 
gage constituted a full, complete, and 
binding settlement, and a “waiver” 
of previous differences with respect 
to validity of original mortgage.— 
Turner v. Peoples State Bank, 300 
N.W. 353, 299 Mich. 438. 

40. Ark.-—Pickett v. Merchants* Nat. 
Bank, 32 Ark. 246. 

66 OJ. p 291 note 96. 


41. Tex—Dunman v. Harrison, Civ. 
App., 41 S.W. 499 

42. Fla.—Corpus Juris quoted la 
Chakford v. Sturm, 65 So.2d 864, 
866 . 

Ky—Denny v. Williamson, 4 B Mon. 
372. 

N.Y.—Bullard v. Raynor, 30 N.Y. 197. 

43. Mo.—Osborne v. Fridrich, 114 S. 
W. 1046. 134 Mo.App. 449. 

44. Tenn—Crabb v. Cole, 84 S.W.2d 
597, 19 Tenn.App. 201. 

45. N.C.—Guaranty Bond A Mort¬ 
gage Co. v. Fair Promise A. M E 
Zion Church, 14 S.E.2d 37, 219 NC. 
396. 

46. Cal—Taylor v. Budd, 18 P.2d 

833, 217 CaL 262. j 
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47. 6a—Lankford v. Holton, 200 S. 
E. 243. 187 Ga. 94. 

48. N.Y.—Bullard v. Raynor, 80 N. 
Y. 197. 

66 C.J. p 292 note 99. 

49. N.Y—Bullard v. Raynor, supra. 
66 C.J. p 292 note 1. 

50. Ala.—Hoffman v. Milner, 38 So. 
758, 142 Ala. 678. 

51. Ga.—Gamble v. Central R, etc., 
Co., 7 S.E. 815. 80 Ga. 695. 12 Am. 
SR. 276. 

66 CJ. p 292 note 4. 

Effect of permitting foreclosure see 
supra | 59. 

Equitable relief against usurious 
judgments see supra | 85. 
Recovery of usury paid under judg¬ 
ment see supra | 96. 
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to bring proper proceedings to reopen the judg¬ 
ment. 62 Therefore, usury in the original under¬ 
taking is no defense to a scire facias to revive a 
judgment thereon, 63 to a new note or obligation 
given in settlement of such judgment, 64 although 
there is also authority to the contrary, 66 or to pro¬ 
ceedings instituted by the creditor to enforce such 
judgment by sale under foreclosure or otherwise. 66 
It necessanly follows that usury in the original ob¬ 
ligation cannot taint a sheriffs deed made in ac¬ 
cordance with an execution sale under a judgment 
on that obligation. 67 

Judgment by confession . In the absence of ac¬ 
cident, mistake, or fraud, after judgment by con¬ 
fession the debtor is barred from setting up usury 
m the original obligation; 63 but where notes bear- 


USURY §§ 103-105 

ing usurious interest are given for a stay of execu¬ 
tion on a valid judgment by confession, the judg¬ 
ment debtor is entitled to have payments on the 
notes credited on the judgment and the notes de¬ 
livered up and canceled. 69 It has been held, how¬ 
ever, that, where a bond and mortgage have been 
given with other securities to satisfy a judgment 
which defendant allowed to be taken under an agree¬ 
ment in an action on usurious notes, and the trans¬ 
action is for the purpose of evading the statute 
against usury, the judgment is not a bar to the de¬ 
fense of usury in an action on the bond. 60 So it 
has been held that, where the judgment was taken 
as a device to cover usury, and was intended as 
an instrument to defeat the law, it will be set aside 
in a direct proceeding m equity brought for that 
purpose. 61 


B. ACTIONS 


§ 104. Form of Action 

Where the right to recover usurious interest paid 
Is recognized it may be recovered by an action at law; 
and the defense of usury may be asserted in an action at 
law. 

Usurious interest which has been paid may, where 
the right to recover is recognized, as discussed su¬ 
pra § 94, be recovered back by an action at law, 62 
an action of assumpsit for money had and received 
being ordinarily held to be a proper form of ac¬ 
tion, 63 although case 64 and debt 65 have also been 
held to be appropriate remedies. In jurisdictions 
wherein such an action has been substituted for the 
common-law remedy, an ordinary civil action fur¬ 
nishes a remedy available to the debtor to recover 
the money or property unlawfully taken from him 
m payment of usunous interest. 66 The various 
kinds of relief against a usurious contract which 


may properly be sought by a suit in equity are 
discussed supra §§ 81-86. 

The defense of usury may be asserted in an ac¬ 
tion at law 67 and there is no need in such case 
to have the action transferred to equity. 63 

§ 105. Time to Sue, Limitations, and Laches 

Statutory actions to recover usury paid must be 
brought within the period specially fixed by the statute; 
the statute of limitations does not commence to run 
until the cause of action accrues, which ordinarily does 
not occur until the usury Is actually paid and the whole 
debt satisfied. A borrower seeking relief in equity must 
proceed with due diligence. 

As discussed m Limitations of Actions § 33, the 
borrower’s common-law right to recover by an ac¬ 
tion of assumpsit interest paid in excess of the le¬ 
gal rate is governed by the general statute of limi¬ 
tations. However, actions to enforce the right of 


58. Pa.—Colvin v. Blymyer, 15 A. 

558. 121 Pa. 582. 

€6 C.J. p 292 note 6. 

53. Del—McCaulley v. Ward, 42 A. 
446, 16 Del. 183. 

66 C.J. p 292 note 6. 

54. Pa.—Colvin v. Blymyer. 15 A. 
558. 121 Pa. 582. 

66 C.J. p 292 note 7. 

55. Ky.—Lamzne v. Saunders, 1TB 
Mon. 263. 

56. Ga.—Sanders v. Andrews, 122 S. 
E 192, 157 Ga. 799. 

66 C.J. p 292 note 9. 

‘ 57. Ga.—McCandless v. Inland Acid 
Co., 37 S E. 419, 112 Ga. 291—Owen 
v. Gibson, 74 Ga. 465. 

58. Ark.—Bell v. Fergus, 16 S.W. 

931. 55 Ark. 536. 

•6 C.J. p 292 note 12. 


59. SC.—Caughman v. Drafts, 18 S. 
CBq. 414. 

60l N.Y—Moses v. McDivitt, 88 N.Y. 

62. 

61. Iowa.—Ohm v. Dickerman, 50 
Iowa 671—Mullen v. Bussell, 46 
Iowa 386. 

62. Ill—Richter v. Burdock, 100 N. 
E. 1063. 257 Ill. 410. 

N.J —Kobrin v. Hull. 124 A. 365, 96 
NJEq 41. affirmed 128 A. 921, 97 
NJEq. 546. 

63. Cal—Stock v. Meek. 221 P.2d 15, 
35 Cal 2d 809. 

Md.—Plitt v. Kaufman. 53 A.2d 673, 
188 Md. 606. 

N.J—Neuscheler v. See, 66 A.2d 753, 
131 N.J.Law 368. 
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Wash.—Edwards v. Surety Finance 
Co. of Seattle, 30 P.2d 225, 176 
Wash. 534. 

66 C.J. P 293 note 19. 

64. Pa.—Heath v. Page. 48 Pa. 130. 

65. Me —Houghton v. Stowell, 26 
Me. 215. 

66. Wash.—Lee v. Hillman, 133 P. 
583, 74 Wash 408. L.R.A.1918B 581. 
Ann.Cas 1915A 759. 

66 C.J. p 293 note 23. 

67. Ark.—Bailey v. Commerce Union 
Bank, 269 S.W.2d 214. 

Usury as defense generally see su¬ 
pra S 88. 

68. Ark.—Bailey v. Commerce Union 
Bank, supra* 
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recovering usury paid, as given by statute, must 
be brought within the period specially fixed by 
sudi statute. 69 Such a special limitation is held 
to be one of the right of recovery or cause of ac¬ 
tion itself, and not of the remedy only, 70 so that the 
right is extinguished or ceases to exist if it is not 
asserted within the period fixed by statute. 71 

Accrual of cause of action . An action to recover 
usury paid may not be commenced, and hence the 
statute of limitations does not commence to run, 
until the cause of action accrues ; 72 and the cause of 
action does not accrue, within the meaning of this 
rule, until the usury is actually paid; 78 it does not 
accrue when the usurious debt is contracted 74 or 
on its due date. 75 Moreover, according to the rule 
prevailing in some states, that all usurious pay¬ 
ments are to be deemed payments on the princi¬ 
pal debt, as discussed supra § 92, usury is not paid 
until after the whole legal debt is satisfied 76 or set¬ 


tled, 77 or, as it is sometimes expressed, until the 
last payment on the debt is made, 76 at least where 
a running account is involved; 79 but where sepa¬ 
rate acts of usury are involved, each act gives rise 
to a separate cause of action, and, although differ¬ 
ent acts may be included in one suit, recoveiy can 
be had only for such acts as occurred within the lim¬ 
itation period. 60 

Defense, set-off or counterclaim . In an action 
on a note or other obligation for the payment of 
money, the statute of limitations does not apply to 
a plea or answer setting up usury merely as a de¬ 
fense for the purpose of defeating recovery; 81 but 
in a majority of jurisdictions the statute is held to 
apply where, by way of set-off or counterclaim, de¬ 
fendant seeks an affirmative recovery of usury 
paid. 82 In a few jurisdictions a set-off or counter¬ 
claim is not barred until plaintiff’s cause of action 
on the principal debt or obligation is barred. 83 The 


OOL D.C.—Hill v. Hawes. 144 F.2d 
511. 79 USApp.DC. 168—Cockrell 
v. First Federal Saving’s ft Loan 
Ass’n, Mun-App., 33 A.2d 621. 

N.Y.—-Pores v. H. Blumenberg. Inc., 
163 N.E. 607. 249 N.Y. 196. 

Pa.—Garbarini v. American Snyder 
Building ft Loan Ass'n. 176 A. 49, 
116 Pa.Super. 41—Frey v. North¬ 
western Mut. Life Ins. Co.. 46 Pa. 
Dist. ft Co. 264, 90 Pitt8b.Leg.J. 
437. 

Tenn.—Lauderdale v. Rogers. 6 Tenn. 
App. 26. 

Va.—Chakales v. Djiovanides. 170 8. 

E. 848. 161 Va. 48. 

66 C.J. p 293 note 29. 

Statutory right to recover usurious 
payments see supra fi 94. 

70. D.C.—Earll v. Searl, Mun.App., 
101 A.2d 248. 

N.Y.—Bonnetti v. United Beauty 
Supply. 31 N.Y.S.2d 463. 

66 C.J. P 293 note 31. 

7L D.C.—Earll v. Searl, Mun.App., 
101 A.2d 248. 

66 C.J. p 293 note 3L 
71 Mo.—Major v. Putney, App„ 293 
S.W. 81. 
last payment 

An action to recover usurious In¬ 
terest paid can only be maintained 
after last payment on debt has been 
made.—Knott v. Jackson, D.C.Mun. 
App., 81 A.2d 662. 

71 Pa.—Kelter v. American Bank¬ 
ers* Finance Co., 160 A. 127, 806 Pa. 
483, 82 A L R. 999. 

Accrual of cause of action generally 
see supra g 97. 

74b N.C.—Pritchard v. Meekins, 3 S. 

B 484, 98 N.C. 244. 

66 C.J. P 294 note 39 [a]. 

71 Okl.—Mires v. Hogan, 192 P. 

Ill, 72 Okl. 233. 

66 C.J. p 294 note 46li 


78. Tenn.—Russellville Bank ft 
Trust Co. v. McGhee, 65 S.W.2d 
202, 16 Tenn.App 460. 

77. Tenn —Crabb v. Cole, 84 S W 2d 
597, 19 Tenn App. 201—Russellville 
Bank & Trust Co. v. McGhee, 65 S. 
W.2d 202, 16 Tenn.App. 460. 

When settlement 

Under a statute providing that no 
action shall be brought on any claim 
for usury after two years from the 
date of payment of the debt on which 
such claim for usury is based, where 
the parties had had a settlement and 
the lender had accepted a farm from 
the borrowers in settlement, agreeing 
to take the land at a stated sum, and 
if, when surveyed, it should be found 
to contain more than one hundred 
thirty acres, to pay two hundred dol¬ 
lars per acre for the excess, in deter¬ 
mining the time settlement was 
made, the time at which the settle¬ 
ment was consummated must govern 
and not the time when the survey 
of the farm was actually made.— 
Lauderdale v. Rogers, 6 TeniiApp. 
26. 

Novation 

Where maker executed his original 
note to bank and pledged as security 
a collateral note which was made 
in his favor and was signed by him¬ 
self and others and constituted a lien 
on realty, and maker exchanged or 
traded the collateral note in full sat¬ 
isfaction of maker's original note, a 
novation was created, and action to 
recover usurious payments on origi¬ 
nal note prior to such exchange must 
be commenced within one year after 
the exchange.—Dexter v. Beaver Dam 
Deposit Bank, Ky., 245 S.W.2d 599. 

Where note dated Jan. 11, 1922, was 
renewed by note dated Nov. 16, 1926, 
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notes constituted continuous trans¬ 
action which prevented statute of 
limitations from running against 
claim of usury on original note — 
Crabb v. Cole. 84 S.W 2d 597, 19 Tenn. 
App. 201. 

78. D C.—Knott v. Jackson, Mun 
App. 31 A.2d 662. 

Ga.—H&rtsfield Co. v. Watkins, 20 8. 
E 2d 440. 67 Ga.App. 411. 

On renewal note 

Where petition alleged that plain¬ 
tiff obtained a loan from defendant 
on June 14, 1937, which was infected 
with usury, that such usury was car¬ 
ried forward into renewal note exe¬ 
cuted on July 22, 1938, and that final 
payment on renewal note was made 
Dec- 16, 1939, plaintiff's action 

brought on July 16, 1940. to recover 
usurious interest alleged to have 
been paid on loan was not barred by 
one-year statute of limitations.— 
Hartsfleld Co. v. Watkins, supra. 

79. Ga.—Baker v. Moultrie Banking 
Co., 184 S.E.2d 894. 53 Ga.App. 107. 

80. Ga.—Baker v. Moultrie Banking 
Co., supra. 

8L D.C.—Hill v. Hawes, 144 F.2d 
511, 79 USApp.DC. 168—Earll v. 
Searl, Mun.App., 101 A.2d 248. 

66 C.J. p 294 note 45. 

82. D.C.—Earll v. Searl, supra. 

Ga—Feeney Hay Co. v. Suggs, 2 S.E. 
2d 806, 60 Ga.App. 42—Bennett v. 
Bennett, 177 S E 90. 60 Ga App. 34. 
La—Converse v. Victor ft Prevost, 
159 So. 827, 181 La. 214. 

N.Y.—Shuts v. Stattman, 4 N.Y.S.2d 
746, 254 App.Div. 783. 

66 C.J. p 294 note 46. 

83. S.C.—Milford v. Milford, 46 SL 
E. 479. 67 S.C. 553. 

66 G.J. p 295 note 47. 
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common-law right to recover excessive interest paid, 
discussed infra § 94, may be asserted by set-off at 
any time within the period allowed for the recovery 
of money by action of assumpsit. 84 

In equity . The borrower seeking in equity any 
kind of relief against usury must proceed with due 
diligence or his right v/ill be lost by laches. 86 If 
he seeks to recover in equity usury paid he will, 
in the absence of fraud, be compelled to sue with¬ 
in the period fixed for bringing the corresponding 
action at law. 86 Indeed, some statutes of limita¬ 
tion are expressly held to apply not only to actions 
at law, but to equitable actions as well, 87 as where 
recovery of usury paid is sought by an equitable 
action for an accounting 88 or to compel a retrans¬ 
fer of property transferred in payment of interest. 89 
However, a statute of limitations does not apply 
to an equitable action to enjoin the enforcement 
of a usurious obligation 90 or for its cancellation, 91 
as the usury law is, in such case, in effect being 
used by way of defense. 92 

§ 106. Jurisdiction and Venue 

In the absence of statute providing otherwise, actions 
to recover usury paid may be brought wherever Juris¬ 
diction of the persons concerned may be secured. 


USURY §§105-107 

In the absence of a statute specifically govern¬ 
ing the venue thereof, actions brought to recover 
usury paid, or collateral deposited to secure usurious 
obligations, are not local but may be brought wher¬ 
ever jurisdiction of the persons concerned may be 
secured. 93 Under some statutes the action may and 
should be brought in the county where the usurious 
interest was paid; 94 but such a statute is not ap¬ 
plicable where the contract in question is not usuri¬ 
ous. 95 An action or defense involving a small 
amount may be within the jurisdiction of a munici¬ 
pal court 96 or justice of the peace. 97 Jurisdiction 
concurrent with courts of law for the abatement 
and recovery of usury may be conferred on a court 
of chanceiy by express statutory provision. 98 

§ 107. Parties 

Rules governing parties In civil actions generally 
are applicable in actions to recover usury paid. As a 
rule, the right to recover is held to be personal and en¬ 
forceable only by the person who made the payment or 
his privies. 

Generally speaking, the right to recover usury 
paid is personal and can be enforced only by the 
person who made the payment or his privies. 99 
Joint makers of a joint and several note may in a 


m. Wls —Wood v. Lake, 13 Wis. 84. 

85. Md—Kaufman v. Plltt. 69 A 2d 
634, 191 Md. 24 

W.Va.—Hall v. Mortgage Security 
Corp. of America, 192 S E. 145, 393, 
110 W.Va. 140, 111 A.L.R. 118. 

€6 C.J. p 295 note 50. 

Inch — la pleading defense 

In a suit to enforce an equitable 
lien, the court was justified in re¬ 
fusing to permit a defendant to 
amend its answer so as to plead usu¬ 
ry because of lapse of time.—Phelps 
v. Oak Hills Golf Club. 269 Ill-App 
997. 

fltooellittoi of obligation 
An action to cancel usurious obli¬ 
gation not yet entirely paid or due 
was not barred by laches, in view of 
statute allowing recovery of usurious 
payments made within one year be¬ 
fore suit, regardless of date of the 
note, since refusal of cancellation 
would merely result in circuity of 
action.—Hill v. Hawes, 144 F.2d 511, 
79 U.S.App.D.C. 168. 

Aooount held not to re p re s e n t loan 
In action to have contract for sale 
of corporation's entire stock owned 
by plaintiff, with option to repur¬ 
chase It, declared a usurious loan, 
fact that corporation's books still 
showed Indebtedness of plaintiff to 
corporation did not show that she 
was entitled to raise defense of usury 
In any action commenced by defend¬ 
ants for such amount and hence was 
not guilty of laches In bringing in- 
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stant action, where contract was not 
a loan and none of parties regarded 
such account as one which plaintiff 
was expected to pay when deal was 
made.—Stafford-Lewis v. Wain, Cal 
App., 276 P.2d 157. 

86. D.C.—Hill v. Hawes, 144 F.2d 
611, 79 U.S.App D C. 168. 

66 C.J. p 295 note 51. 

87. N.Y.—Robinson v. Miller. 206 N. 
Y.S. 248, 210 AppDiv. 450. 

88. N.Y.—Robinson v. Miller, supra 
—Lavers v. Hutton, 203 N.Y.S. 235, 
122 Misc. 516. 

89. N.Y.—Gilleran v. Colby. 160 NY. 
S. 326, 164 App.Div. 608. 

9a Cal—Richlln v. Schleimer, 7 P. 

2d 711, 120 Cal.App. 40. 

66 C J. p 295 note 56 

91. DC—Hill v. Hawes, 144 F.2d 
511, 79 U.S.App D.C. 168. 

Beoovery of usury paid 

(1) The usury statute of limita¬ 
tions applies to recovery of any pay¬ 
ments made on usurious obligation in 
excess of amount necessary to ex- 
| tinguish the note, though cancellation 
of usurious obligation was not 
barred.—Hill v. Hawes, supra. 

(2) On the other hand, it has been 
held that where an action to declare 
a contract usurious and void and to 
recover interest Illegally exacted was 
brought before final payment, the 
statutory limitation of one year was 
not applicable; and the fact that the 
debtor thereafter made payments to 
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the creditors when they had full 
knowledge of the debtor’s claim of 
usury would not defeat the debtor’s 
right as against contention that the 
entire debt having been paid, the sole 
recourse was to an action at law 
which had been barred by limitation 
of one year—Bonetti v United Beau¬ 
ty Supply, 31 N.Y.S 2d 463. 

92. Cal.—Richlin v Schleimer, 7 P. 
2d 711. 120 Cal App. 40. 

66 C.J. p 295 note 57. 

93. Ky.—Sharp v. Pike, 5 B.Mon. 
155 

N.Y.—Wheelock v. Lee, 15 Abb.Pr., 
N S.. 24, reversed on other grounds 
64 N Y. 242. 

94. Okl.—Thorne v. Milliken. 157 P. 
914, 57 Okl. 735. 

95. Tex —Fernandez v. Shacklett, 
Civ.App, 1 S W.2d 675. 

9a Puerto Rico—Bras v. Rivera, 19 
Puerto Rico 374. 

97. Tenn.—Woodbury Bank a 
Mitchell, 4 Tenn.CivJL 424. 

9a Tenn.—Williams v. Boyd 8 b Ful¬ 
mer, 2 Tenn.App. 111. 

9a Tex.—Sugg v. Smith, ClvJLpp., 
205 S.W. 869, error refused. 

66 C.J. p 295 note 64. 

Beoetvess of corporation pendente 
llte could be Joined with corporation 
in action to recover usurious interest 
paid by corporation, since both re¬ 
ceivers and corporation had Interest 
in subject matter of action.-North 
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proper case maintain a joint action for such recov¬ 
ery; 1 but it has been both affirmed 2 and denied 8 
that all of the makers of a joint and several note 
are necessary parties to an action to recover usuri¬ 
ous interest paid on the note. Where the principal 
in a note actually paid the usury, a surety may not 
be joined with him as plaintiff, 4 and where the pay¬ 
ment was made by a surety or third person, the 
principal may not sue 6 unless the payment was made 
with funds furnished by the principal, 6 or on his 
behalf, and under an arrangement with him, 7 so that 
the payment was really his. 

Ordinarily, the proper party defendant is the per¬ 
son who has received the usury; 8 and it is not 
necessary that a third person to whom a note ex¬ 
ecuted for the usurious loan was made payable 
should be joined if he received no part of the 
usury; 2 but, as discussed supra § 98, when the 
usurious note has been transferred to a holder in 
due course, to whom the maker has been compelled 
to make payment, recoveiy may be had from the 
original payee. 

In equitable suit for relief against usury, the rules 
obtaining in equity cases generally are applicable 
in determining who are proper and necessary par¬ 
ties. 10 


§ 108. Pleading 

The sufficiency end effect of pleadings on the Issue 
of usury are determined by the rules governing pleadings 
generally. 

General rules of pleading are applicable in deter¬ 
mining the sufficiency and effect of pleadings on 
the issue of usury. 11 In general, a person seeking 
to invoke the usury statute must allege such facts 
as will bring him strictly within the terms thereof. 12 
Accordingly, a pleading asserting that a transac¬ 
tion is usurious must allege facts showing such 
usury; 18 and the allegations must be clear and un¬ 
equivocal. 14 The pleading must show that the 
transaction was a loan or forbearance rather than 
some other transaction 16 and it must allege the na¬ 
ture and terms of the loan. 16 Where it is alleged 
that an agreement was usurious but the agreement 
does not appear usurious on its face, the pleading 
must allege that the effect of the agreement was 
necessanly such that it could be anticipated that 
the result was bound to be usurious. 17 

Pleadings in particular forms of action in which 
the issue of usury is raised are discussed in §§ 109- 
111 infra. 


v. Cecil B De Mille Productions, 39 
P.2d 199, 2 Cal. 2d 55. 

Primary obligor on bond who was 
personally liable for deficiency judg¬ 
ment in event of mortgage foreclo¬ 
sure proceedings was "person pay¬ 
ing** within purview of Banking Law 
provision that “person paying" excess 
interest has right to recover entire 
amount of interest paid from bank or 
trust company, notwithstanding fact 
that land mortgaged to secure bond 
had been transferred, where succes¬ 
sor-owner of fee had not assumed 
payment of mortgage obligation.— 
Feldman v. Kings Highway Sav. 
Bank, 102 N.Y.S 2d €00, reversed on 
other grounds 102 NY.S.2d 306, 278 
App Div. 689, affirmed 102 N E 2d 835, 
303 N.Y. 675. 

!• D C.—Knott v. Jackson, Mun. 
App., 31 A.2d 662. 

2. Tex—First Nat. Bank V. Herrell, 
Civ.App, 190 SW. 797—Alston v. 
Orr, Civ App., 106 S.W. 234. 

8. Okl.—Security State Bank v. 
Chandler. 166 P. 162, 64 OkL 10. 

4b Ky.—Brent v. Tivebaugh, 12 B. 
Mon. 87. 

8. Ga.—Whitehead v. Peck, 1 Ga 
140. 

66 C.J. p 296 note 68. 


8. Vt—Low v. Mussey, 36 Vt 183 
—Hazard v. Smith. 21 Vt. 123. 

V. Vt.—Davis v. Hoy, 2 Aik. 303. 

8. Mo—Snyder v. Crutcher, 118 S. 
W. 489, 137 Mo App. 121. 

9. Mo.—Snyder v. Crutcher, 118 S.W. 
489, 137 Mo.App. 121. 

10. Ala.—Rogers v. Torbut, 68 Ala. 
523. 

66 C.J. p 295 note 76. 

Proper parties 

(1) Generally.—Swanson v. Reali¬ 
zation, etc., Corp., 73 N.W. 165, 70 
Minn 380. 

66 C.J. p 295 note 76 ta]. 

(2) Where defendant assignee of 
note executed in usurious loan trans¬ 
action sought judgment on two of 
three notes, on one of which original 
borrower appeared to be primarily 
liable, borrower was a proper party 
plaintiff to suit to cancel assigned 
note by subsequent purchaser of 
property mortgaged to secure usuri¬ 
ous loan, an<j borrower was entitled 
to plead invalidity of usurious note 
previously executed by him to extent 
of his liability.—Eastern Mortgage 
& Security Co. v. Guenthner, Tex.Civ. 
App., 112 S.W.2d 325, error dismissed. 
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11. Or—Crisman v. Corbin. 128 P.2d 
959. 169 Or 332. 

Allegation with respect to intent 

In action involving alleged usuri¬ 
ous note, allegation that payee of 
note did not Intend to charge usuri¬ 
ous rate of interest was not demur¬ 
rable, since intent is material ele¬ 
ment of usury.—American Nat. Ins. 
Co. v. Schenck, Tex.Civ.App., 85 S.W. 
2d 833. 

12. Tex—Pansy Oil Co v. Federal 
Oil Co., Civ App, 91 S.W.2d 453, 
error refused. 

13. Ga.—Spence v. Erwin, 30 SE2d 
60, 197 Ga. 635, 154 A.L.R. 1057. 

Mo.—Twamley v. E B. Jones Used 
Car Arena, App., 241 S.W.2d 799. 

14. Ga.—Spence v. Erwin, 30 SE2d 
60, 197 Ga. 635, 154 A.LR. 1057. 

10. Ga.—Spence v. Erwin, supra. 
Idaho.—Bell v. Idaho Finance Co., 
255 P.2d 715, 78 Idaho 560. 

18. Ga.—Spence ▼. Erwin, 30 S E 2d 
60, 197 Ga. 635, 154 A L.R. 1057. 

17. Ariz.—Daily Mines Co. v. Cata¬ 
lina Consol. Copper Co., 124 P.2d 
320, 59 Ariz. 149. 
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$ 109. -In Action or Proceeding to En¬ 

force Usurious Contract or Security 

a. In general 

b. Plea, answer, or counterclaim 

c. Replication or reply 

d. Amendment of pleadings 

a. In General 

In an action or proceeding to enforce a ueurloue con¬ 
tract the pleading must state or show the creditor’s will¬ 
ingness to abandon the usurious part of the contract and 
to claim only what Is legally due thereon. 

When plaintiffs bill, filed for the purpose of en¬ 
forcing in equity an obligation, discloses usury 
in the transaction, it must contain a statement of 
the creditor’s willingness to abandon the usurious 
part of the contract and to claim only what is le¬ 
gally due thereon. 18 If the bill or petition shows 
usury on its face, without abandonment of the taint¬ 
ed claim, defendant may take advantage of the usury 
by demurrer 19 or by objection in the nature of de¬ 
murrer, 20 at least in jurisdictions wherein usury 
forfeits all interest and the complaint shows that 
the payments made equal the whole principal sum 
lent; 21 but a demurrer does not lie to the whole 
pleading where, although it shows usury, it also 
shows that part or all of the principal is due and 
unpaid; 22 and in no case can the defense of usury 
be raised by demurrer when the pleading does not 
show usury on its face 23 

Affidavit. In a few states it is provided by stat¬ 
ute that a suit shall not be maintained on a contract 
of a specified amount or less unless there is filed 
with the petition or bill of particulars an affidavit 
that the contract was not made in violation of the 
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interest laws of the state. 24 In a case within the 
application of such a statute, a compliance therewith 
is necessary in order to confer jurisdiction. 25 How¬ 
ever, such a statute does not apply to a loan for 
an amount greater than that specified therein. 26 
It is not a law of general application; 27 it is lim¬ 
ited to contracts pertaining to the loaning of money 
and does not apply to other contracts, such as con¬ 
tracts of sale, barter or exchange, for services, or 
for commissions on sales. 28 Also, the statute does 
not apply to a promissory note which, although less 
than the statutory amount, is one of a series of notes 
executed contemporaneously between the same par¬ 
ties m one transaction involving in the aggregate a 
loan in excess of the statutory amount. 29 

b. Plea, Answer, or Counterclaim 

(1) Necessity of pleading usury 

(2) Requisites and sufficiency 

(1) Necessity of Pleading Usury 

In most Jurisdictions the defense of usury must be 
specially pleaded, at least where the contract Is fair and 
honest on its face, unless the usurious character of the 
transaction appears on the face of plaintiff's pleading; 
usury may be pleaded by way of set-off or counterclaim, 
and, under a statute declaring a usurious contract to be 
void, usury may be pleaded in bar of an action to enforce 
it. 

The defense of usury may, 30 and, m a majority 
of jurisdictions, must 31 be specially pleaded, at least 
where the contract sued on is fair and honest on its 
face. 32 However, in jurisdictions wherein it is 
the duty of the court on its own motion to deny 
the recovery of usurious interest, as discussed infra 
§ 121, it is not necessary to present the defense of 
usury by answer or other pleading, 33 and it is the 


18. Iowa —Phelps ▼. Pierson, 1 
Greene 121 

18. Ga—McConnell v. Shropshire, 
67 S15 2d 293, 80 Ga.App 677. 

66 C.J p 296 note 79. 

90. Ga.—McConnell v. Shropshire, 
supra. 

91. Idaho.—Stevens v. Home Sav, 
etc.. Assoc., 61 P. 779, 986, 6 Idaho 
741. 

99. Okl—Stockyards State Bank v. 
Johnston. 162 P. 685, 62 OkL 32. 

66 C J. p 296 note 81. 

83. N.Y.—Merchants Exch. Nat 
Bank v. Commercial Warehouse 
Co. 49 N Y. 636. 

66 C.J. p 296 note 82. 

. 94. Okl.—Stephenson v. Malone, 64 
P.2d 340. 179 Okl. 36. 

85. Okl.—First Nat Bank ▼. John¬ 
ston, 41 P.2d 116, 170 Okl. 615, 101 
A.L.R. 748—Boarman v. Home 
State Bank of Tecumseh, 239 P. 
679, 111 Okl. 286. 


96. Okl—Stephenson ▼. Malone, 64 
P 2d 340. 179 Okl. 35. 

87. Okl —Alder v. Chapman, 219 P. 
90, 91 Okl. 196. 

38. Okl—Alder v. Chapman, supra 
66 C J. p 296 note 86. 

89. Okl —Rennie v. Oklahoma Farm 
Mortgr Co, 226 P. 314, 99 Okl. 217 

30. NJ—D'Onofrio ▼. Galliotto, 179 
A 27, 118 N.J.EQ. 271. 

66 C J p 296 note 88. 
affect as admission 
In action to recover balance due 
on bond and mortgage, defendants 
admitted execution thereof by plead¬ 
ing defense of usury—Burstein ▼. 
Brambir, 285 N.Y.S. 617, 168 Misc. 
248. 

31. Ark.—Seaboard Finance Co. v. 
Wright. 266 S.W 2d 70—Hill v. Ja¬ 
cobs. 60 S.W.2d 664, 187 Ark. 1162 

Miss—Hardin v. Grenada Bank, 180 
So. 805, 182 Miss. 689. 

Mo.— Corpus Juris cited in Zancker 
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v. Northern Ins Co. of New York, 
App, 176 S W 2d 523. 526—Fisch- 
man v. Schultz, App, 55 SW.2d 
313. 

N J —Brown v. Comer, 1 A. 2d 470, 16 
N J Misc 444 

N C —Dixon v. Osborne, 168 S E. 683, 
204 N.C. 480. 

Tex—A5tna Life Ins. Co. v. Foster, 
Civ.App., 66 S.W.2d 428, error dis¬ 
missed. 

Wash.—Gill v. Strouf. 106 P.24 829, 6 
Wash 2d 426. 

66 C J. p 296 note 89. 

33. Aris—Daily Mines Co. v. Cata¬ 
lina Consol. Copper Co., 124 P.2d 
320, 59 Ariz. 149. 

Idaho.—Olson v. Caufleld, 182 P. 627, 
32 Idaho 308—Cleveland v. West¬ 
ern Loan & Savings Co., 63 P. 885, 
7 Idaho 477. 

33. Cal.—Terry Trading Corporation 
v. Barsky, 292 P. 474, 210 Cal. 428 
-Wallace ▼. Zinm&n, 254 P. 946, 
200 Cal. 585, 62 A.L.R. 1341, 
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role in all jurisdictions that It Is not necessary for 
defendant to {dead the usurious character of the 
contract or obligation sued on where the usury ap¬ 
pears on the face of plaintiff’s pleading 84 or evi¬ 
dence. 86 Also, whenever plaintiff seeks to show 
title in himself by deed or other writing, defendant 
has a right, without specially pleading usury, 
to attack the instrument on the ground that it is 
void for usury. 86 

In an action by the creditor to enforce the usuri¬ 
ous obligation, the debtor may in his pleading set 
up the usury by way of set-off or counterclaim; 87 
and there can be no recovery of usurious pay¬ 
ments in such action unless defendant pleads it, 88 
at least where the usury was paid by reason of an 
independent usurious transaction having no relation 
to the original transaction sued on. 88 However, 
under a statute providing that a counterclaim for 
usury may be set up in an action to recover on a 
note, such a counterclaim is inopportune in an action 
of ejectment to recover the possession of real prop¬ 
erty following foreclosure of a deed of trust. 40 

Plea in bar . Under a statute declaring a usuri¬ 
ous contract to be void, as discussed supra § 56, 
usury may be pleaded in bar of the action; 41 but 
under a statute forfeiting only the interest, or a 
part thereof, as discussed supra in the same section, 
usuiy should be pleaded in bar of only so much 
of plaintiff’s claim as is unenforceable under the 
statute, 48 and a plea of usury in bar of the action 
will be bad on demurrer, 48 in conformity with the 
general rule, discussed in Pleading § 140, to the 
effect that a plea in bar to the whole declaration 
must contain a sufficient answer in law to the whole 
cause of action. 


Time of pleading. In equity die defense of usury 
must be timely pleaded 44 in order to daim a for¬ 
feiture; 46 but the court may permit the defense 
to be pleaded out of time where the forfeiture is 
waived 46 or the bill on its face clearly discloses ex¬ 
tortion and wrong. 47 The time for answering 
an action will not be extended in order to allow 
the defense of usury to be interposed, 48 and this rule 
has been held equally applicable in actions at law 
and suits in equity. 48 

(2) Requisites and Sufficiency 

(a) In general 

(b) Definiteness, certainty, and particu¬ 

larity 

(a) In General 

The requisites and sufficiency of a pleading setting up 
a defense or counterclaim of usury are governed by gen¬ 
eral rules of pleading and applicable statutory provisions. 

Applicable statutory requirements must be com¬ 
plied with in pleading the defense of usury. 50 
Where the answer alleges usury under the laws 
of the state, it must also allege that the contract 
claimed to be usurious was made in the state. 61 If 
a court of one state is called on to administer the 
remedy of another on a defense of usury, defend¬ 
ant must file such a plea as the law of the latter 
state prescribes; 62 and when it is alleged that an 
obligation in suit' n n“ t e.°‘'aHe" K Jffi4 cr laW o£ a 
foreign state, the plea or answer muse set forth such 
foreign law 53 and show that the transaction is 
properly governed thereby, 64 and if such foreign 


9i Ga.—McConnell v. Shropshire, 57 
S.E2d 293, 80 Ga.App. €77. 

*6 C.J. p 297 note 93. 

35. Ky.—Morgan v. Wickliffe, €18. 
W 13, 110 Ky. 215, 22 Ky.L. 1€48 
rehearing denied €1 S.W. 1017, €3 
S.W 33, 22 Ky.Ii. 1648, 1870. 

€€ C.J. p 297 note 94. 

38. Ga—Jaques v. Stewart, f S.E. 

815, 81 Ga. 81. 

€8 C.J p 297 note 95. 

37. N.J.—D’Onofrio v. Galliotto, 179 
A. 27. 118 N.J.Eq. 271. 

38. Okl.—Page v. Johnson, 61 P.2d 
801. 174 Okl. 516. 

30. N.Y.—Shute v. Stattman, 4 N.Y. 
S.2d 746. 254 App.Dlv. 783. 

4a N.C.—North Carolina Mortg. 
Corporation v. Wilson, 171 S.E. 783, 
205 N.C. 493. 

4L N.H.—Gibson ▼. Stearns, S N.H. 
195. 


42. Miss.—Tittle v. Bonner, 53 Miss. 
578. 

43. N.J.—Importers', etc., Nat. Bank 
v. Littell, 46 N.J.Law 506. 

€6 C.J. p 297 note 5. 

44. N J.—Schwartz v. Battlfarano, 
67 A.2d 148, 2 N J. 478—Pitman Ti¬ 
tle & Trust Co. v. Bateman, 183 A. 
479, 119 N.J.Eq. 695. 

66 C.J. p 297 note 96. 

45. N.J.—Kobrin v. Hall, 124 A. 366. 

96 N.J.Eq. 41, affirmed 128 A. 921, 

97 N.J.Eq. 646. 

Vt—Shed v. Garfield, 5 Vt 39. 

43 Vt—Shed v. Garfield, supra. 

47. Va.—Elisey v. lane, 4 Munf. 66. 
18 Va. 66. 

4a N.J.—Brown v. Comer, 1 A. 2d 
470, 16 N.J.M1SC. 444. 

4a N.J.—Brown v. Comer, supra. 

5a Ga.—King Bros. 4b Co. v. Moore, 
92 S.E. 767, 147 Ga. 43. 

66 C.J. p 297 note 7. 
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Averment Justifying relief 

Deduction for usury from amount 
recoverable on notes was not errone¬ 
ous on ground that there was not 
proper plea of usury where, although 
usury was not regularly pleaded. It 
was averred in answer that note was 
subject to certain credits and amount 
of usury deducted was only four dol¬ 
lars and thirty-eight cents.—Greene 
County Union Bank v. Miller, 76 8 W. 
2d 49, 18 Tenn.App. 229. 

51. Utah.—Fairer v. Atlas Accept¬ 
ance Corp., 92 P.2d 729, 97 Utah 
261. 

66 C.J. p 297 note 9. 

5A Va.—Bowman v. Miller, 26 Gratt. 
231, 66 Va. 331, 18 AmR. 686. 

6a Fla.—Mackey v. Thompson, 14 
So. 2d 671, 163 Fla. 310. 

66 G.J. p 297 note 10. 

54. N.Y.—Mayer v. Louis, 12 Abb 
Pr.,N.S., 6. 
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law is not set forth the assumption will be that the 
contract is not usurious. 65 

Averment of tender . In the absence of a statute 
specifically making a tender of the principal sum 
due a condition precedent to the right to set up the 
defense of usury, the plea of usury need not aver 
such a tender. 56 

Verification . A statute requiring a plea of usury 
to be verified must be complied with ; 57 and where 
it is not complied with the court may properly re¬ 
fuse to permit the plea to be filed. 68 However, an 
exception to the rule is recognized under some stat¬ 
utes in cases wherein it appears from the record 
that the contract in suit is usurious. 59 

(b) Definiteness, Certainty, and Particularity 

A pleading setting forth usury must be definite, cer¬ 
tain, and particular, and must set forth facts showing 
affirmatively the usurious character of the transaction. 

The defense of usury must be so pleaded as to 
show distinctly that defendant relies on it. 60 In 


USURY § 109 

order to {dead usury as a defense or set-off, it is 
essential that the plea or answer shall, with definite¬ 
ness, certainty, and particularity, 61 and affirmatively, 
rather than inferentially, 62 show on its face a usuri¬ 
ous contract 63 by setting forth the terms of the con¬ 
tract 64 and the particular facts and circumstances 
which render it usurious. 65 The pleading should 
show a loan or forbearance, 66 the amount of the 
sum lent or forborne, 67 an understanding between 
the parties that the money lent shall or may be re¬ 
turned, 68 the parties to the contract, 69 the time 
when, 70 and place where, 71 the contract was en¬ 
tered into, the time of its maturity, 72 the payment 
of, or an agreement to pay, a greater rate of in¬ 
terest than is allowed by law, 73 the amount of usuri¬ 
ous interest received or agreed to be paid, 74 and, at 
least where the contract is not usurious on its face, 76 
a corrupt agreement and intent to take or reserve 
more than the legal rate of interest. 76 In the light 
of the foregoing rules, various pleas, answers, affi¬ 
davits of defense, or cross claims have been held in- 


65. Fla—Mackey v. Thompson, 14 
So 2d 571. 153 Fla. 210. 

66. Ill—Harris v. Bressler, 10 NE 
188. 119 Ill 467. 

66 C J. p 298 note 12. 

67. Tex—Hamilton-Brown Shoe Co 
v. Mayo, 27 SW. 781, 8 Tex Civ. 
App. 164. 

66 C J p 298 note 13. 

68. Tenn.—Cheek v Merchants' Nat. 
Bank. 10 Heisk. 618. 

69. Tex—Brown v. Crow, Civ App., 
29 S W. 653. 

60. Ga.—Bates v. Dalton First Nat 
Bank, 86 S E. 949. Ill Ga. 756. 

66 C J. p 298 note 16. 

61. Ga.—Commerce Finance Co v. 
Perry, 21 S E 2d 123, 67 Ga.App 
491. 

Neb—Pitman v. Henkens, 251 N.W. 

282, 125 Neb 621. 

66 C.J. p 298 note 17. 

62. Ark —Leavitt v. Marathon Oil 
Co., 57 S W.2d 814, 186 Ark. 1077. 

Okl.—-Carlin v. Prudential Ins Co 
of America, 52 P.2d 721, 175 Okl 

898. 

66 C.J. p 298 note 18. 

63. N.Y.—Auburn Nat Bank v. Lew¬ 
is. 75 N.Y. 516, 81 Azn.R. 484. 

66 C.J. p 298 note 19. 

Allegation negativing usury 

In action on three hundred twenty- 
four dollar note, maker could not 
claim usury because he borrowed 
■only two hundred thirty-one dollars, 
where allegations disclosed that note 
was given also for all or part of 
purchase price of automobile.—Bald¬ 
win v. Motor Inv. Co* Tex.Civ.App, 
89 S.W.2d 1076. 


64. Fla—E O Painter Fertilizer Co 
v Foss, 145 So. 253. 107 Fla. 464. 

Okl.—Carlin v. Prudential Ins. Co. of 
America. 52 P.2d 721, 175 Okl. 398. 
66 C J. p 298 note 20. 

65. Ga.—Commerce Finance Co. v. 
Perry, 21 S.E 2d 123, 67 Ga App. 
491. 

N.J —Brown v. Comer, 1 A.2d 470, 16 
N J.Misc. 444. 

N Y —Besler v. Eldorado Cleaners, 
261 N.Y.S. 673, 146 Misc. 579. 

66 C.J p 298 note 21. 

66. N.Y.—Tchlenoff v. Dyner, 86 N 
Y.S.2d 614, 178 Misc. 790. 

66 C J. p 299 note 22 

67. Ga.—Dublin Veneer Co. v. Ken¬ 
drick. 175 SE. 687, 179 Ga. 237. 

66 C J. p 299 note 23. 

68. Or—Teshner v. Roome, 212 P. 
473. 106 Or. 382. 

69. Neb —McKinley-Lanning L. & 
T. Co. v. Aldrich, 70 N.W. 399, 50 
Neb. 785 

66 C J. p 299 note 26. 

70. Ga.—Dublin Veneer Co. v. Ken¬ 
drick, 175 S.E. 687, 179 Ga. 237. 

66 C J. p 299 note 26. 

Date ascert ain a bl e by calculation 
In setting up the defense that a 
note being sued on in the amount of 
one thousand two hundred dollars 
was given to refund an earlier note 
for one thousand dollars, plus two 
hundred dollars, representing usuri¬ 
ous interest, where only a rough ap¬ 
proximation of the date of the origi¬ 
nal loan is given, but the date of 
payment, the amount of the loan and 
the amount of the interest are given, 
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so that simple mathematical calcula¬ 
tion will fix the exact date the loan 
was made, the pleading will not be 
held objectionable on preliminary ob¬ 
jections.—Rossofif v. Stein, 73 Pa. 
Dist. & Co. 282. 

71. Neb—R&mbolt v. Strang, 58 N. 
W. 96. 39 Neb 339. 

Utah —Farrer v. Atlas Acceptance 
Corp., 92 P.2d 729, 97 Utah 261. 

72. Ga.—Dublin Veneer Co. ▼. Ken¬ 
drick, 175 SE 687. 179 Ga. 237. 

66 C J. p 299 note 28. 

73. Okl—Carlin v. Prudential Ins. 
Co of America, 52 P.2d 721, 175 
Okl 398. 

66 C.J. p 299 note 29. 

74. Fla.—E. O Painter Fertiliser 
Co. v. Foss. 145 So. 258, 107 Fla. 
464. 

Ga.—Dublin Veneer Co. v. Kendrick, 
175 S E. 687. 179 Ga. 287. 

66 C J. p 299 note 30. 

SuiRete&cy of allegaUous 
A plea of usury, to withstand ft 
general demurrer, must contain spe¬ 
cific and definite allegations on which 
to calculate the usury alleged to have 
been paid, without aid from extrane¬ 
ous sources.—Commerce Finance Co. 
v Perry, 21 S.E.2d 128, 67 Ga.App. 
491. 

75. Ind.——Cotton v. Commonwealth 
Loan Co., 190 N.E. 853. 206 Ind. 
626. 

76. Aik.—Leavitt v. Marathon Oil 
Co., 67 S.W.2d 814, 186 Ark. 1077. 

Ohio.—Nye v. Schwab, 16 NJHL2d 783. 

58 Ohio App. 432. 

66 C.J. p 299 note IL 
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sufficient, 7 * while others have been held sufficient, 78 
to plead usury as a defense or cross claim, and still 
others, although recognized as being somewhat lack¬ 
ing in precision, certainty, or particularity, have 
been upheld in the absence of a demurrer or ex¬ 
ception thereto, 79 or where plaintiff could not have 
been misled in respect of the defense intended or 
the circumstances relied on to support it. 80 

In equity . Courts of equity will not ordinarily re¬ 
quire the defense of usury to be set forth with such 
particularity in the answer as in special pleas ei¬ 
ther at law or in equity, 81 especially where usury 
is pleaded for the purpose of avoiding a deed, or 
other collateral purpose, m respect of which the 
bare fact of usury, regardless of its extent and 
character, is material; 82 but in some cases it is 
held that the same particularity is required in an 
answer in equity as in a plea at law; 83 and it is 
said to be perhaps impossible to reconcile all of the 
decisions on the question. 84 

c. Replication or Reply 

Plaintiff may reply to a plea of usury, and the rules 
governing replies and replications generally are appli¬ 
cable. 

Plaintiff may object to the reception of a plea 
of usury 85 or he may reply 86 and verify the replica¬ 
tion by his own oath, or by that of any prior party 
to the instrument within whose knowledge the mat¬ 
ter lies. 87 At common law the common form of 
replication to a plea of usury set out that there 
had not been a corrupt agreement m the manner 


and form alleged, and concluded to the country 
without a traverse, 88 or the replication might deny 
the corrupt agreement directly and conclude to 
the country. 89 When plaintiff relies on the pro¬ 
visions of a statute to defeat the plea in whole or 
in part, the replication must set out the facts that 
will bring plaintiff’s claim within the terms of the 
statute; 90 but, under some statutes, where defend¬ 
ant verifies, or offers to verify, a plea of usury by 
his oath, plaintiff cannot, in his replication, tender 
an issue to the jury. 91 Plaintiff must deny the 
usury positively, 92 or if he does not deny the ex¬ 
istence of usury to some extent, he must state 
the contract as it exists 98 or state the amount ac¬ 
tually received and aver that he has not taken or 
secured a larger amount. 94 Moreover the replica¬ 
tion must cover the whole plea, 95 must be single, 96 
and must not be argumentative. 97 

d. Amendment of Pleadings 

Amendment of a pleading to set up usury will as a 
rule be governed by the same rules and considerations aa 
govern the allowance of or refusal to allow amendments 
generally. 

Since, as discussed supra § 81, usury was regarded 
as an inequitable defense it was generally held by 
the earlier cases that a motion to amend a plea or 
answer in order to set up the defense of usury, 
being addressed to the favor of the court, would 
not be granted, 98 if under the original answer the 
court could do equity between the parties by ren¬ 
dering judgment for the principal and legal in- 


77. Ark —Leavitt v. Marathon Oil 
Co, 67 S W.2d 814, 186 Ark 1077. 

Ga.—Commerce Finance Co. v. Perry, 
21 S.E2d 123, 67 Ga.App. 491. 

66 C.J. p 299 note 33. 

78. N.J.—D’Onofrio v. Galliotto, 179 
A. 27, 118 N.J.Eq. 271—Borok v. 
Colfer, 166 A 637, 11 N J Misc. 340 

66 C.J. p 300 note 34. 

incorporation of defease by reference 
In mortgage foreclosure suit mort¬ 
gagor’s incorporation, by reference, 
of allegations of his cross-complaint 
concerning collection of usury by sen¬ 
ior's mortgagee, into his reply to sen¬ 
ior mortgagee's cross complaint suf¬ 
ficiently alleged defense of usury.— 
Jaffa v. Lopez, 81 P.2d 988. 38 N.M. 
290. 

79. N.Y.—Maule v. Crawford, 14 
Hun 193. 

66 C.J. p 300 note 35. 

80l N.Y—Lewis v. Barton, 12 N.E 
437. 106 NY. 70 

«. Ark.—-Banks v. Walters, 180 8. 

W. 619. 95 Ark. SOL 
66 C.J. p 800 note 87. I 


82. Ga—Hollis v. Covenant Bldg, 
etc , Assoc, 31 S E 215, 104 Ga. 318 

66 C J. p 300 note 38 

83. N. J —Schwartz v. Battifarano, 
67 A 2d 148. 2 N J. 478—Pitman Ti¬ 
tle & Trust Co. v. Bateman, 183 A. 
479, 119 N JEq 595 

66 C J. p 300 note 39. 

84. Ill.—Jenkins v. Greenbaum, 95 
Ill 11. 

85. NH-Briggs v. Sholes, 17 NH 
452. 

86. N.H—Briggs v Sholes, supra. 

66 C.J. p 300 note 42. 

87. N.H.—Briggs v. Sholes, supra. 

66 C J. p 300 note 43. 

88. NY.—Waterman v. Haskin, 7 
Johns. 283. 

89. N.Y.—Waterman v. Haskin, su¬ 
pra 

90. Mass.—Darling v. Homer, 16 
Mass. 288. 

66 C J. p 300 note 46. 

9L N.H—-Briggs v Sholes, 17 N.H. 
452—Tappan v. Sargent 13 N.H 
429. 


92. NH—Tappan v. Sergeant, 14 N 
H. 299 

93. Tenn—Richmond v. Wagnon, 6 
Humphr. 571. 

94. N.H.—!Briggs v Sholes. 19 N H 
453. 

66 C.J. p 301 note 50. 

95. Ala—Wright v. Min ter, 2 Stew. 
453 

Mass—Darling v. Homer, 16 Mass 
288 

96. N.H.—Briggs v. Sholes, 15 N.H. 
52. 

97. N H —Tappan v. Sargeant, 14 N. 
H 299. 

Plea of statute of limitations 
Allegation of answer to cross-bill 
alleging usury that cross-complain¬ 
ant could recover only usurious in¬ 
terest paid during two years next 
preceding filing of complainant's bill, 
was an insufficient plea of statute of 
limitations.—Russellville Bank A 
Trust Co. v. McGhee, 65 S.W.2d 202, 
16 Tenn.App. 460. 

98. N.Y.—Lovett v. Cowman, 6 Hill 

223. 

66 C.J. p 301 note 55. 
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terest less any sum paid as usurious interest," 
or, if that were not possible, leave to amend would 
be granted only on terms such as, for instance, that 
defendant should tender payment of, 1 or pay into 
court, 2 the debt and lawful interest. It seems, 
however, that where such defense was defectively 
set forth, an amendment would be allowed to give 
the party the benefit of the defense which he in¬ 
tended to present; 3 and the tendency of the later 
cases under modern statutes is to allow or refuse 
amendments setting up usury according to the 
same rules and considerations as govern the allow¬ 
ance or refusal of amendments pertaining to de¬ 
fenses generally. 4 An amended answer is demur¬ 
rable where, although it purports to set up usury, it 
does not clearly set forth facts constituting usury. 6 

§ 110. -In Action to Recover Usury Paid 

In an action to recover usury paid plaintiff must 


USURY §§ 109-110 

allege all the facts prerequisite to the right to recover; 
and the sufficiency of the pleadings In such an action Is 
governed by general rules and applicable statutory pro¬ 
visions. 

In an action to recover usury paid plaintiff must 
state with particularity all the facts prerequisite 
to the existence of the right to recover in the juris¬ 
diction in which the action is brought.® Where it 
does not appear on the face of the agreement on 
which the action is based that it is the intent and 
effect of the agreement to violate the usury law, 
such fact must be alleged. 7 The petition must also 
allege that interest m excess of the legal rate was 
paid by plaintiff 8 and knowingly received by de¬ 
fendant, 9 the sum on which the usury was paid, 10 
the amount of usury so paid 11 and the date of pay¬ 
ment; 12 and where written demand for the re¬ 
turn of the usury is a statutory condition precedent 
to the suit, it must be alleged. 13 A complaint is 


99. Wis.—Dole v. Northrop, 19 Wis 
249 

1. NY —Beach v. Fulton Bank, 3 
Wend 573 

Wis—New man v. Kershaw, 10 Wis 
333. 

2. Wis—Jones v Walker, 22 Wis 
220 

3. Wis —Newman v. Kershaw, 10 
Wis 333 

€6 C J. p 301 note 59. 

4. N J —Mooney v Petnick, 145 A. 
641. 104 N JEq 357 

N Y —Professional Service Credit 
Ass'n v. Donaldson, 39 N.Y S 2d 
563. 

66 C J p 301 note 60 
After expiration of time to answer 
In action on note where, after 
plaintiff moved to strike defendant's 
answer setting up a general denial 
and the bar of the statute of limita¬ 
tions. defendant made counter motion 
after time for answering had expired 
to amend answer that he might plead 
usury, but no terms w r ere voluntarily 
suggested, counter motion was de¬ 
nied—Brown v Comer, 1 A.2d 470, 
16 N.J Misc 444. 

Amendment not allowed 

In suit by maker of interest notes, 
containing clause maturing all inter¬ 
est notes upon default In payment of 
one, against person who had assumed 
payment of interest and principal 
notes, court properly disallowed 
amendment to defendant's plea set¬ 
ting out defense of usury, where 
maker had paid interest note sued 
on, which had matured —Massell 
Realty Co. v. Hagan, 171 S.E. 239, 47 
GaApp. 632. 

A. Ga.—Bank of Lumpkin v. Farm¬ 
ers’ State Bank. 132 8E. 221, 161 
Ga. 801. 

Sm Aria. — Dally Mines Co. v. Cata¬ 


lina Consol. Copper Co.. 124 P.2d 
320. 59 Arlz 149 
66 C J. p 301 note 62. 

Pleadings held sufficient or not de¬ 
murrable 

(1) Generally. 

Cal.—North v. Cecil B De Mille Pro¬ 
ductions. 39 P 2d 199. 2 Cal 2d 55 
Ga.—Jackson v. Commercial Credit 
Corp, 83 SE.2d 76, 90 GaApp 352 
—Pickens Inv. Co. v. Jones. 62 S E 
2d 753, 82 Ga.App. 850—Chatham 
Finance Co v Eitel, 19 S E 2d 54, 
66 GaApp. 643 

Okl.—Mee v. Lewis. 58 P.2d 883. 177 
Okl. 364 

66 C J. p 301 note 62 [c] 

(2) A petition seeking to recover 
money allegedly paid to defendant in 
excess of principal amount of loan 
claimed by plaintiff to have been 
usurious, which alleged time when 
original loan was made and when it 
was payable, date, amount and matu¬ 
rity of each renewal, amount of usu¬ 
ry charged in each instance, and 
dates and amounts of payments, was 
not subject to general demurrer — 
Hartsfleld Co. v. Willis, 14 S.E 2d 735, 
192 Ga. 219. 

Petition held insufficient 

Tex—Pansy Oil Co v. Federal Oil 
Co.. CivApp, 91 SW.2d 453, error 
refused. 

7. Ariz —Daily Mines Co. v. Cata¬ 
lina Consol. Copper Co, 124 P.2d 
320, 59 Ariz. 149. 

8. Ga —Hartsfleld Co v. Willis, 14 

S E.2d 735, 192 Ga. 219. ; 

NY—Saltzman v. Rappaport, 34 N 
Y S 2d 972, 264 App DIv. 790. 

66 C.J. p 301 note 63. 

Only part of loan repaid 
Where plaintiffs alleged that they 
had borrowed thirty thousand dollars 
from defendant and executed four 
eight thousand five hundred dollar’ 
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notes which were usurious in their 
inception, complaint was dlsmissible 
insofar as it demanded return with 
interest of the eight thousand five 
hundred dollars paid on one note, 
since, even under statute dealing 
with recovery of excess interest 
where payments have been made, 
plaintiffs, having paid only part of 
original loan, would not be entitled 
to recover amount so paid—Reel v. 
Porcella, 34 N Y.S.2d 80, 263 App.Div. 
621. 

9. Okl —First Nat Bank v Ellis. 114 
P. 620. 27 Okl. 699. Ann.Cas.l912C 
687. 

66 C.J. p 301 note 64. 

10. Ga.—Chatham Finance Co. v. Ei¬ 
tel, 19 S E 2d 54. 66 GaJlpp 643. 

11. Ga.—Baker v. Moultrie Banking 
Co., 184 S E. 894, 53 Ga.App. 107. 

12. Ga.—Baker v. Moultrie Banking 
Co., supra. 

Lump sum 

(1) Count of petition for recovery 
of usury and forfeited interest was 
demurrable for failure to set out each 
sum on which usury was paid, date 
when alleged usury was paid, amount 
thereof actually paid, and sufficient 
facts to authorize claim for lump 
sum designated as including interest 
and usury.—Baker v. Moultrie Bunk¬ 
ing Co., supra. 

(2) a bill not setting out **** * nor 
specific payments, but alleging a 
lump sum composed of unspecified 
items covering two years, is insuffi¬ 
cient as a bill to recover usury.— 
Clay v. People's Finance & Thrift Co, 
25 S.W.2d 578, 160 Tenn. 890—Mere¬ 
dith v. First Nat Bank. 152 S.W. 
1038, 127 Tenn. 68. 

13. Okl.—Texmo Cotton Each. 

v. Liston, 160 P. 82, 61 OkL 33— 
Mitchell v. Clark, 158 P. 851, 58 
Okl. 628. 
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demurrable where it alleges a tender by defendant 
of the amount of the excessive or usurious inter¬ 
est. 14 On the other hand, it is not necessary to 
anticipate a defense 15 or set out evidential mat¬ 
ters; 16 and in equity plaintiff may allege that cer¬ 
tain details are unknown to him and call on defend¬ 
ant for a discovery in respect thereof. 17 

When so required by statute, the petition must be 
verified. 18 

Plea or answer must specifically negative some 
essential part of plaintiff’s case or set up a suffi¬ 
cient affirmative defense. 16 If the right to re¬ 
cover sought to be enforced is purely statutory, de¬ 
fendant’s plea need not deny that the action is 
brought within the period fixed by the statute. 20 

Reply . Where defendant pleads new matter suf¬ 
ficient to defeat plaintiff’s cause of action if not 
controverted, plaintiff must sufficiently deny such 
new matter in his reply. 21 
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§ 111. — In Suit for Equitable Relief 
against Usury 

A pleading seeking equitable relief from a usurious 
contract must state an equitable cause of action. 

A bill, complaint, or petition to cancel a con¬ 
tract or security, or to obtain other equitable relief, 
on the ground of usury, must state an equitable cause 
of action. 22 It must show that complainant has no 
adequate remedy at law 28 and it must clearly set 
forth facts showing usury in the contract or se¬ 
curity, 24 at least where the contract or transaction 
is legitimate on its face, 25 although where the con¬ 
tract appears usurious on the face of the pleadings, 
it seems that it is not necessary to allege specifically 
that the contract is usurious or void, 26 and less par¬ 
ticularity in allegations of facts is required where 
usurious interest was added to an account without 
the knowledge or agreement of complainant. 27 Ex¬ 
cept under some statutes and the construction placed 


14. Ark.—Anderson ▼. Shoup, 23 6. 

W 2d 616. 180 Ark 955. 
ffiefUsai of leave to amend 
Court properly refused to permit 
amendment of complaint in action 
for difference between amount loaned 
to plaintiff by defendant and value of 
yacht, for which plaintiff had given 
defendant bill of sale to prevent 
foreclosure of mortgage given there¬ 
on as security for loan, 13 days after 
directing Judgment for defendant and 
discharging jury, especially where 
defendant's counsel offered at time 
of hearing on original complaint to 
return boat to plaintiff on payment of 
principal without any Interest.— 
Young v. Hillman, 54 P.2d 733, 11 Cal. 
App.2d 739. * 

16. Da-Mcdurty ▼. Nellaon, D.C. 
Pa., 239 F. 161. 

16. Tenn.—Meredith v. First Nat. 
Bank. 162 8.W. 1038, 127 Tenn. 68. 

17. Tenn.—Buquo v. Erin Bank. Ch. 
App., 62 S.W. 776. 

18. Tex.—Daman ts v. B. F. Dittmar 
Co.. Clv.App., 50 S.W.2d 926. 

19. Ky.—National Bldg., etc., Assoc, 
v. Burdette. 55 S.W. 8, 21 Ky.L. 
1344. 

66 C.J. p 301 note 71. 

9QL N.C.—Roberts v. Virginia Life 
Ins. Co. 24 S.E. 780, 118 N.C 429. 

8L Fa.—Frey v. Northwestern Mut. 
Life Ins. Co., 46 Pa.Dist. A Co. 264, 
90 Ptttsb.Leg.L.J. 437. 

BqAr hold Insufficient 
In assumpsit to recover excessive 
payments of compound interest 
charged by defendant life Insurance 
company on a loan. Judgment was en¬ 
tered for defendant for the insuffi¬ 
ciency of plaintiff's reply to new mat¬ 
ter in defendant** answer, the new 


matter being that the payment was 
voluntarily made in accordance with 
the terms of a written loan agree¬ 
ment, that plaintiff was barred be¬ 
cause of the existence of an account 
stated, and. further, barred by that 
portion of the provisions of the stat¬ 
ute of limitations—Frey v. North¬ 
western Mut Life Ins. Co., supra. 

22. Ga—Poulk v. Cairo Banking Co., 

123 S.E. 292, 158 Ga. 338. 

66 C.J. p 302 note 73. 

Meld sufficient 

A complaint alleging that plain¬ 
tiffs had borrowed money from de¬ 
fendant and executed notes which 
were not past due and which were 
usurious in their Inception, stated 
cause of action for cancellation of 
such notes to direct return thereof 
and to restrain defendant from tak¬ 
ing any action on the notes or nego¬ 
tiating them until final determination 
of the action.—Reel ▼. Porcella, 84 
N.Y.S 2d 80, 263 App.Dlv. 621. 

Subsequent purehastr of property 
charged with lien to secure debt al¬ 
leged to be usurious had burden of 
alleging affirmative facts showing he 
occupied position which entitled him 
to urge usury and of negativing ev¬ 
ery reasonable Inference arising out 
of situation that he might not, under 
other pertinent supposable facts, be 
entitled to do so—Wood v. Farm A 
Home Savings A Loan Ass'n of Mis¬ 
souri, Tex.Civ.App., 86 S.W.2d 871. 
Necessity of filing mots* as exhibits 

Where bill to enjoin, because of 
usury, the execution sale of complain¬ 
ants’ land contained the information 
regarding the notes and checks nec¬ 
essary to enable defendant to prepare 
his answer, failure of complainants 
to file as exhibits with bill the checks 
and notes In question did not pre¬ 
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dude Issuance of preliminary injunc¬ 
tion.—-Plitt v. Kaufman. 53 A 2d 673. 
188 Md. 606. 

23. U S.—Brown v Swann, Diet Col, 
10 Pet 497, 9 LEd 508. 

66 C.J. p 302 note 74. 

24. Ala.—First Nat Bank v. Boles, 
165 So 586. 231 Ala. 473 

Mich —Grevnfn v Collateral Liquida¬ 
tion. 4 N W.2d 547. 302 Mich. 274 
Tex—Duvall v. Clark, Civ App., 168 
S W 2d 565, error refused. 

66 C.J. p 302 note 75. 

Xu proceeding to quiet title 
In proceeding to quiet title by 
mortgagors, who contended that usu¬ 
rious exaction should be credited on 
mortgage debt and that mortgage 
debt had been paid, usury was not 
required to be alleged in bill of com¬ 
plaint since allegations In compliance 
with statute governing proceedings 
to quiet title were sufficient; but 
where holder of mortgage filed cross¬ 
bill seeking sale of property to 
satisfy mortgage Indebtedness, the 
cross-bill and answer thereto denying 
allegation of cross-bill that mortgage 
Indebtedness was due and unpaid 
were beyond statutory system to 
quiet title and the answer to cross¬ 
bill should contain adequate allega¬ 
tions as to usury claimed by the 
mortgagors.—Pryor v. Deed, 26 0o.2d 
270, 248 Ala. 106. 

26. Ala.—Crowson ?, Cody, 96 So. 

875, 209 Ala. 674. 

66 C.J. p 302 note 76. 

26. Tex.—International Bldg., etc.. 
Assoc, v. Blerlng, 25 8W. 622, 26 
S.W. 39, 86 Tex. 476. 

66 C.J. p 302 note 77. 

27. Ala.—Zadek ▼. Burnett, 57 Bo. 
447, 176 Ala. 80. 
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thereon, 2 * plaintiffs pleading must allege payment 
or tender of the amount equitably due defendant 29 
A special prayer therefor is not necessary in or¬ 
der to obtain relief fixed by statute. 20 

Answer alleging that the lender has not willfully 
violated the provisions of the usury law presents a 
good defense where the governing statute forfeits 
interest only when there has been a willful violation 
of the usuiy law. 21 

§ 112. -Issues, Proof, and Variance 

The proof must conform to the pleadings and the 
Issues raised by them; but immaterial variances are not 
fatal. 

The issues are such as are presented by the plead¬ 
ings. 22 Unless admitted by the pleading of the ad¬ 
verse party, 22 matters which, under the rules dis¬ 
cussed supra §§ 108-111, must be affirmatively al¬ 
leged must be proved 24 as alleged. 25 A variance is 
fatal 26 unless it is immaterial and nonprejudicial. 27 
Evidence admissible under the pleadings may be 
received, 28 provided it is not objectionable under 
the rules governing the admissibility of evidence 
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generally, as discussed infra § 115. Where, under 
the rules discussed supra § 109 b, the defense of 
usury is required to be specially pleaded, the ques¬ 
tion of usury will not be considered in the absence 
of such a plea; 29 and no evidence tending to show 
usury can be admitted if the plea of usury is insuf¬ 
ficient, 40 or under a mere allegation of no con¬ 
sideration. 41 However, at common law it was well 
settled that in an action of assumpsit or debt on 
a simple contract usury could be shown in defense 
under the general issue; 42 and in a real action 
usury could be shown under the common-law prac¬ 
tice under the plea of nul disseisin. 42 Also when 
under the pleadings defendant had no reason to sup¬ 
pose the defense of usury would be pertinent and 
therefore no opportunity to plead it specially it may 
be shown under a general denial. 44 

Where defendant interposes as a defense certain 
written contracts or obligations between plaintiff 
and a third party, plaintiff, if he asserts that such 
obligations are usurious, must specifically plead and 
prove such assertion. 45 However, where the action 
is between a mortgagor and mortgagee or parties 
standing m legal privity with such parties, and the 
mortgage is the basis of the claim of either party. 


98. Mass —Thomas v. Burnce, 111 N. 
£1 871. 223 Mass 311. 

Payment or tender as condition prece¬ 
dent to equitable suit by: 
Borrower see supra fi 86 
Third person see infra § 141. 

99. Cal —Sharp v Mortgage Sec. 
Corporation of America, 9 P 2d 819, 
215 Cal. 287. 

66 C J. p 302 note 80. 

Clear and unequivocal allegation of 
payment 

In a suit to cancel an obligation 
for the payment of money as fully 
paid in so far as It is valid, the al¬ 
legation, taken most strongly against 
the pleader, must unequivocally and 
clearly show that such payment was 
made in full.—McGraw v. Planters’ 
Bank of Pavo. 173 SE. 643, 178 Ga 
680—King Bros & Co. v. Moore, 92 
S.E. 757, 147 Ga. 43 
Continuing tender 

The petition must show a continu¬ 
ing tender and refusal of principal 
and interest—Wardlaw v. Woodruff, 
173 S.E 98. 178 Ga. 240. 

30. W.Va.—Davis v. Demming, 12 
W.Va. 246. 

SI. Fla.—Coe v. Muller, 77 So. 88, 74 
Fla. 399. 

38. Tex.—Manning v. Christian, 81 
S W.2d 54. 124 Tex. 517. 

66 C.J. p 302 note 83. 
issues oogslsahle at law 
A plea of usury raises no issue that 
cannot be effectively determined by 


court of law.—Bailey v. Commerce 
Union Bank, Ark., 269 SW.2d 314 

33. Va.—Fulcher v. Baker, 1 Leigh 
453. 28 Va. 453 

34. Ark —Seaboard Finance Co. v. 
Wright, 266 S W 2d 70 

66 C.J. p 302 note 86. 

35. Ill.—Mosier v. Norton, 83 Ill 
619. 

N.Y—Brooklyn Trust Co. v Hardy. 
44 N Y S 2d 616, reversed on other 
grounds 49 N.Y.S.2d 30, 268 App. 
Div. 786 

66 C.J. p 302 note 87. 

“Actual principal sum received” 
Where it was alleged that mort¬ 
gagee violated usury laws by exact¬ 
ing more than 10 per cent per an¬ 
num of the actual principal sum re¬ 
ceived by borrowers, ’’actual principal 
sum received" was the amount of 
money which the lender turned over 
to the borrower when the note was 
signed and the loan completed, and 
defendant was required to prove such 
allegation—Crompton v. Smith, 192 
So. 186, 140 Fla. 511. 

36. N.Y.—Lane v. Losee, 2 Barb. 66. 
66 C J. p 302 note 88. 

37. N Y —Brooklyn Trust Co v. 
Hardy, 44 N.Y S.2d 616, reversed on 
other grounds 49 N.Y.S.2d 30, 268 
App Div. 785. 

66 C.J. p 303 note 89. 

38. Ga—Odom v. New England 
Mortg. Security Co., 18 8.E. 131, 91 
Ga. 505. 
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Okl—Munn v. Mid-Continent Motor 
Securities Co., 259 P. 249, 126 OkL 
241. 

39. Tenn—Williams v. Boyd A Ful¬ 
mer. 2 Tenn App 111 

W Va.—Holmes v Basham, 45 S.E.2d 
252, 130 W Va. 743. 

40. Tex —AStna Life Ins Co. v. Fos¬ 
ter, Civ.App, 66 SW.2d 428, error 
dismissed 

66 C J p 303 note 93. 

4L Minn —Babcock v. Murray, 59 N. 

W. 1038. 58 Minn. 385. 

N.Y.—Williams v. Birch. 19 N.Y. 
Super. 299, affirmed 86 N.Y. 319. 

42. US—Levy v Gadsby, DisLCol., 
3 Cranch 180, 2 L.Ed. 404. 

66 C.J. p 303 note 95. 

43. Mass.—Hills v. Eliot, 12 Mass. 
26, 7 Am D 26. 

44. Or—Anderson v. Griffith, 98 P. 
934, 51 Or. 116. 

45. Mo.—Zancker v. Northern Ins. 
Co. of New York, 176 S.W.2d 528, 
238 Mo.App. 110. 

Effect of statute invalidating oon- 
traet 

Statutory provision that proof of 
usury will invalidate chattel mort¬ 
gage or lien given to secure indebted¬ 
ness does not relieve a party to ac¬ 
tion of the necessity to put In issue 
the validity of the lien by proper 
pleading. —Z anc ker v. Northern Ins. 

I Co. of New York, supra. 
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usury may be shown without a special plea to in¬ 
validate the mortgage. 46 It has been held that in 
a replevin action, in which defendant enters only 
a general denial, plaintiff may, without having spe¬ 
cifically pleaded it, show that defendant’s sole claim 
to title and right of possession is based on usurious 
documents. 47 

§ 113. Evidence 

Questions relating to presumptions and burden 
of proof, the admissibility of evidence, and the 
weight and sufficiency of evidence in actions in¬ 
volving usury are discussed infra §§ 114-116. 

Examine Pocket Parts for later cases. 
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§ 114. —— Presumptions and Burden of 
Proof 

General rules as to presumptions and burden of proof 
are applicable. Ordinarily, usury will not be presumed 
and the burden is on the party asserting usury to prove 
that it exists. 

In proceedings involving the issue of usury, the 
usual rules governing presumptions in civil actions 
are applicable. 48 

Generally speaking, usury will not be presumed ; 46 
indeed, in the absence of evidence to the contrary, 
there is a strong presumption in favor of the le¬ 
gality of the transaction and the absence of usury, 60 
and the party who alleges or asserts that a trans¬ 
action is usurious has the burden of proving such 
assertion. 61 He must prove all the essential ele- 


46. Mo.—Zancker v. Northern Ins 
Co. of New York, supra. 

47. Minn.—Halos v. Nachbar, 265 N. 
W. 26,196 Minn. 387. 

48. Presumptions indulged 

In proceeding: to foreclose a trust 
deed which was executed to secure 
bonds, where there was nothing in 
record to the contrary, an interven¬ 
ing bondholder would be deemed, un¬ 
der statute, prima facie to be a hold¬ 
er in due course as respects usury.— 
Malta v. Pope, 19 N.E 2d 616, 370 Ill. 
597, 127 AL.R. 185. 

48. U.S. — Armstrong v. Alliance 
Trust Co., C.C.A Miss.. 88 F.2d 449 
—Stedham v. Swift A Co., C.C.A. 
Ga.. 79 F.2d 648. 

Ark.—Commercial Credit Plan v. 
Chandler, 239 S.W.2d 1009. 218 Ark. 
966. 

Mo.—Webster v. Sterling Finance 
Co., 195 S.W.2d 609. 355 Mo 193. 
Okl—Freed-Goodall Furniture Co. v. 
Morris Plan Co. of Oklahoma, 152 
P 2d 902, 194 Okl. 556—Mondie v. 
General Motors Acceptance Corp.. 
63 P.2d 708, 178 Okl. 584—Pierce v. 
C. I. T. Corporation. 41 P2d 481, 
170 Okl. 633 

Pa.—Lansdowne Finance Co. v. Pru- 
Sky. 182 A. 794, 120 Pa.Super. 555. 
Tex.—Walker v. Temple Trust Co., 

80 S W 2d 935. 124 Tex. 675. fol¬ 
lowed in Ater v. Continental Life 
Ins Co., Civ.App., 81 S.W.2d 1118, 
Huff v Glenn, 81 S.W.2d 1118, Huf- 
stedler v. Missouri Valley College, 

81 S W 2d 1118, Sumner v. Board 
of Pensions of Presbyterian Church 
of U. S., 81 S W.2d 1119, Walker v. 
Temple Trust Co., 81 S.W.2d 1119, 
Walker v. Glenn, 82 S.W2d 768. 
two cases, Davis v. Atlas Life Ins. 
Co.. 82 S.W.2d 1113, Davis v. Glenn, 

82 S.W.2d 1113, Goodgoin v. Citi¬ 
zen's Sav. Bank 4b Trust Co., 82 S. 
W*8d 1114, Green v. Glenn, 82 S.W. 
2d 1114, Hufstedler v. Board of 
Pensions of Presbyterian Church 
In 17. fi. A* 82 S.W.2d 1115, two 


cases, Hufstedler v. General Amer¬ 
ican Life Ins Co, 82 SW2d 1115, 
and Lubbock Nat Co. v. Glenn, 82 
S.W.2d 1116, first case, error re¬ 
fused, 82 SW2d 1116, second case 
—Goode v. Davis, Civ App., 135 S. 
W.2d 285, error dismissed, judg¬ 
ment correct—Great Southern Life 
Ins Co v Williams, Civ.App, 135 
S.W 2d 241, error dismissed, judg¬ 
ment correct—Pan-American Life 
Ins. Co v Boyd, Civ App, 124 S.W 
2d 917, error refused—Anderson v. 
Hirsch, Civ.App, 112 S W 2d 635, 
641—Emerson v Franklin Life Ins. 
Co.. Civ.App., 107 S.W 2d 1029, error 
dismissed. 

Vt —Strong Hardware Co. v. Gonyow, 
168 A 547, 105 Vt. 416. 

66 C.J. p 303 note 99. 

“The wrongful act of usury will 
never be imputed to the parties, and 
it will not be inferred when the op¬ 
posite conclusion can be reasonably 
and fairly reached."—Brittian v. Mc- 
Kim, 164 S.W 2d 435. 438, 204 Ark. 
647. 

Application of payments after action 
brought 

The law will not presume an im¬ 
proper application of payment so 
that a usurious payment of interest 
will result after action brought.— 
Etiwan Fertilizer Co. v. Johns, 38 S. 
E 2d 387, 268 S.C. 428. 

50. U.S.—Armstrong v. Alliance 
Trust Co, C.C.A Miss., 88 F.2d 449 
—In re Zemansky, D.CCal., 39 F. 
Supp. 628. 

Cal —Hersum v. Latham, 260 P.2d 
988, 120 Cal.App 2d 325—Moore v. 
Dealy, 254 P.2d 888, 117 C&LApp 2d 
89—Rose v. Wheeler, 35 P.2d 220, 
140 Cal.App. 217. 

Tex.—Boyett v. Rutland Sav. Bank, 
Civ App., 116 8 W.2d 857, error dis¬ 
missed—Emerson v. Franklin Life 
Ins Co.. Civ.App., 107 S.W.2d 1029, 
error dismissed 
66 C.J. p 303 note 99 [b]. 

5L U.S.—General Motors Accept¬ 
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ance Corporation v Mid-West 
Chevrolet Co, CCA Okl.. 66 F 2d 1 
—Siebert v. Hall, CCA Ark, 63 F. 
2d 517. 

Ala.— Corpus Juris cited in Porter v. 
Porter, 12 So 2d 186, 189. 244 Ala- 
132—Bern v. Rosen. 55 So 2d 361. 
36 Ala.App 296. affirmed 66 So 2d 
711, 259 Ala 292 

Colo —Gilbert v Hudgens, 22 P 2d 
858, 92 Colo 571 

D C —Lincoln Loan S»*r\ ice of Tako- 
ma Park v Motor Credit Co, Mun. 
App. 83 A 2d 230—District of Co¬ 
lumbia v Hamilton Nat Bank of 
Wash . Mun App , 76 A 2d 60 
Ga—Dublin Veneer Co v Kendrick. 

175 SE 687. 179 Ga 237 

Iowa—Penn Mut Life Ins Co v. 

Orr, 252 N.W. 745. 217 Iowa 1022 
Kan.—Atlas Acceptance Corp v 
Spurgeon. 118 P.2d 535. 154 Kan. 
290 

Mich.—Minnesota Mut Life Ins Co 
v Schlanger, 278 N W. 821, 284 
Mich. 207 

Minn —Fred G. Clark Co v E C. 
Warner Co, 247 NW 225, 188 

Minn. 277. 

Miss—Ranson v. Snyder. 75 So 2d 
738— Corpus Juris cited in Crabh 
v. Comer, Miss, 200 So. 133, 136, 
190 Misa 289. 

Mo—Webster v Sterling Finance Co., 
195 S W 2d 509, 355 Mo. 193—Han¬ 
sen v. Duvall, 62 S W.2d 732, 833 
Mo. 59. 

N.J —Hildinger v. Bishop, 8 A2d 813, 
126 N.J Eq 334—Stein v. Wittmer, 

176 A 583, 117 N J.Eq. 635. 

N.Y.—Morris Plan Indus. Bank of 
Schenectady v Faulds, 65 N.Y.S.2d 
372, 269 App Div 238—Farber v 
De Bruin, 2 N.Y.S 2d 244. 263 App. 
Div. 909—Equity Service Corp. v. 
Agull, 293 NTS 872, 260 App Div. 
96—West Side Federal Bav. A Loan 
Ass'n of New York City v. Rosen, 
118 N Y.S.2d 311, 202 Mine. 442. 

Okl—Freed-Goodall Furniture Co. v. 
Morris Plan Co. of Oklahoma, 162 
P.2d 902, 194 OkL 556—Davis ▼. 
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ments 6 * and must negative any hypothesis, reason¬ 
ably arising from the evidence, which would ren¬ 
der the transaction lawful. 63 More particularly, it 
has been held that if neither party intends it and 
they both act bona fide and innocently, the law will 
not infer a corrupt agreement, 64 and hence usuri¬ 
ous intent must be proved by the party asserting 
it 66 However, a usurious intent will be presumed 
where the instrument or transaction is usurious on 
its face, 66 or where there was an intentional doing 
of what is forbidden by statute, 67 that is, an in- 
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tentional charging of more than the legal rate of 
interest ; 66 and the payment and receipt of usurious 
interest raise a presumption that it was paid in pur¬ 
suance of a prior usurious agreement 66 

Where the contract on its face appears usurious 
or raises a presumption to such effect, the burden 
is on the lender to prove that the agreement is not 
usurious. 60 Also, the evidence introduced may be 
such as to cast on the lender the burden of intro¬ 
ducing explanatory evidence; 61 and the lender's own 


Holland. «7 P 2d 449. 179 Okl. 621— 
Mondie v. General Motors Accept¬ 
ance Corp., 63 F2d 708. 178 Okl. 
584 

S.C.—Brown v. Crandall. 61 S E 2d 
761. 218 SC. 124 

Tex —Gholson v Peeks. Civ App , 224 
S W.2d 778. error refused—L&tti- 
more v. National Bond & Mortgage 
Corp. Civ App. 114 S W 2d 602- 
School craft v Temple Trust Co., 
Civ App . 64 S W 2d 1052 
Wash—McCall v Smith. 52 P.2d 338, 
184 Wash. 615. 

66 C.J. p 303 note 1. 

Showing* usurious potentialities 

In borrowers* suit against holder 
of deed of trust to cancel debt and 
deed of trust lien on ground that con¬ 
tract provided for usurious interest, 
where deed of trust contained cove¬ 
nant by borrowers to pay taxes on 
bond, and contract contained ele¬ 
ments that made it potentially usu¬ 
rious, although not unlawful on its 
face, it was incumbent on borrowers, 
in order to show that contract con¬ 
tained potentialities making it usu¬ 
rious. to prove facts showing that un¬ 
der terms of contract the interest 
rate, by reason of tax levies, would 
at some time during contractual life 
of bond exceed 10 per cent upon un¬ 
paid amount of bond; but the bor¬ 
rowers did not have burden of prov¬ 
ing and securing a jury finding that 
borrowers, at time of entering into 
contract, contemplated that ad va¬ 
lorem taxes which might be assessed 
against bond, when added to interest 
stipulated therein, would be suffi¬ 
ciently high to make the total charge 
for use of money usurious—Robert¬ 
son ▼. Connecticut General Life Ins 
Co.. 187 S.W 2d 760. 134 Tex. 588. an¬ 
swers to certified questions conform¬ 
ed to. Civ App, 140 S.W 2d 936— 
Jo hn Hancock Mut. Life Ins. Co v 
Davis. CivJLpp., 163 S.W.2d 433, error 
refused. 

Parties held to have harden 

(1) Trustee In bankruptcy —In re 
Miller, D.C.N.Y.. 21 F.Supp. 644. 

(2) Mortgagor. 

Ala.—dodder v. Dawson, 8 So. 2d 415, 
243 Ala. 62. 

Fla.—Stubblefield v. Dunlap, 4 So. 2d 
619, 148 Fla. 401* 


S C —Jones v. Godwin. 198 SJ3 36,1 
187 SC. 510. 

(3) Makers of notes generally 

DC—Holcombe v. O'Sullivan, Mun | 
App. 93 A.2d 960. 

Mo—Friday v. Scherer, App., 110 S 
W 2d 819. 

Okl —Wood v. Harris, 203 P.2d 710. 1 
201 Okl. 201. 

(4) Legatee's receiver, seeking to 
set aside assignment of legacy for 
fraud and usury, has burden of prov¬ 
ing that transfer was made in fraud 
of creditors and was tainted with 
usury.—In re Sexton*s Estate, 47 N 
YS.2d 71, 182 Misc. 986. 

Codefsadants 

In suit on bond executed by a cor¬ 
poration and six individuals, the in¬ 
dividual defendants had burden of es¬ 
tablishing their affirmative defense 
of usury—Pink v. L Kaplan, Inc., 
300 NTS. 45, 252 App.Div. 490. 

52. Ark—Garst v. General Contract 
Purchase Corp. 201 S W.2d 757, 211 
Ark. 526. 

N Y —Morris Plan Indus. Bank of 
Schenectady v Faulds, 55 N.Y.S 2d 
372, 269 AppDiv. 238. 

Tex—Groves v. National Loan ft In¬ 
vestment Co. of Detroit, Mich, Civ. 
App.. 102 S W 2d 508. 

53. Minn.—Fred G. Clark Co. v. E. C. 
Warner Co, 247 N.W. 225, 188 Minn. 
277. 

54. NJ.—Ditmars ▼. Camden Trust 
Co, 92 A 2d 12. 10 N.J. 471. 

Tex —Federal Mortg. Co. v. Davis, 
Civ.App., 100 S W 2d 717, affirmed 
Davis v. Federal Mortg. Co., Ill S. 
W.2d 1066. 131 Tex. 46. 

55. U.S —Stedham v. Swift 4b Co., C 
C.A Ga.. 79 F.2d 648. 

N Y.—Jefferson Title ft Mortgage 
Corporation v. Dempsey, 274 N Y S 
807, 153 Misc 32, affirmed 271 N.Y. 
S. 1105, 242 App.Div. 626, modified 
on other grounds 194 N.E. 403, 266 - 
N.Y. 190. 

56. Ariz—Fagerberg v. Denny, 112 
P.2d 578, 57 Ariz. 179. 

Cal.—Martin v. Ajax Const. Co., 269 
P.2d 132. 124 Cal.App.2d 425. 

Tex—Commerce Trust Co. v. Best. 
Civ.App., 54 S.W.2d 1037, modified 
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on other grounds 80 S.W.2d 942, 124 
Tex. 583. 

Vt.—Strong Hardware Co. v. Gonyow, 
168 A 547. 105 Vt 415. 

66 C J. p 304 note 2. 

57. Ariz.—Seargeant ▼ Smith, 163 
P 2d 680, 63 Ariz 466 

Minn.—Midland Loan Finance Co. v. 
Madsen, 14 N.W.2d 475. 217 Minn. 
267 

Mo.—Securities Inv. Co of St. Louis 
V. Rottweiler. App, 7 S W 2d 484. 

58. Am—Seargeant v. Smith, 163 
P 2d 680, 63 Ariz 466. 

Utah —Seaboard Finance Co. v. Wah- 
len, 260 P.2d 556. 

66 C J. p 304 note 4. 

59. Ala.—Sewell v. Nolen Bank, 85 
So 375, 204 Ala. 93. 

66 C.J. p 304 note 5. 

60. NY—Cohen v. Beaudry, 100 N. 
Y S 2d 519. 

6L Ala.—Blue v. First Nat. Bank of 
Elba, 75 So. 577, 200 Ala. 129. 

66 C J p 304 note 6. 

Underlying harden 

Where defense was usury, the un¬ 
derlying burden of proof to show 
that underlying transactions involv¬ 
ing notes were not tainted with usu¬ 
ry was on the plaintiff throughout 
the case—Cohen v. Gurman, 28 N.Y. 
S 2d 917. 

Prlma fade presumption 
Where person takes and holds as 
his own note for money claimed to 
have been procured for maker at his 
request by payee from third person, 
whom payee, not maker, is obligated 
to pay, there is strong prlma facie 
presumption that transaction was 
loan by payee to maker.—Chakales 
v. DJio van ides, 170 &E. 848, 161 Va. 
48. 

Value of nrviMi 

Burden of proving that services 
allegedly rendered for borrower's 
benefit were reasonably worth sum 
retained from amount borrowed rest¬ 
ed on lender, where such retention 
allegedly rendered transaction usu¬ 
rious.—Adjustment Servioe Bureau 
v. Buelow, 269 N.W. 959, 199 Minn. 
562. 
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evidence may sufficiently establish usury so as to 
relieve the borrower of the burden of proof.** 

Contract or transaction fair on its face . When 
a contract or transaction on its face discloses no 
appearance of usury 9 it is presumed to have been 
made in good faith, 63 and the party attacking it 
has the burden of proving usury 64 by extraneous 
evidence 66 showing that there was a corrupt intent 
or agreement to charge usury and conceal it under 
cover of the ostensibly lawful contract or trans¬ 
action. 66 These rules are applicable regardless of 
the form which the apparently honest transaction 
assumes, such as a sale of property, 67 commissions 68 
or gratuities 66 received, expenses charged, 70 ex¬ 
change taken, 71 or judgment by confession suf¬ 
fered. 72 The burden rests on the person setting up 
usury to show that a commission or other thing of 
value alleged to have been promised or received in 
addition to principal and legal interest rests on a 


usurious consideration; the presumption is that such 
added benefit rests on an independent and legal 
consideration. 72 

Authority of agent . When an agent’s authority is 
special, and limited to a single transaction or to 
specific loans, there is no presumption that he is 
authorized to make a usurious loan, 74 and the bur¬ 
den of establishing the principal’s knowledge and 
assent to the making of such loan is on the party 
making the claim ; 76 but when a general agent hav¬ 
ing broad powers in the management of his prin¬ 
cipal’s affairs makes a usurious loan, the principal 
is presumed to have authorized, 76 or to have known 
of, 77 it, and the burden of showing the contrary rests 
on him. 78 

What law governs . The party asserting that a 
contract is usurious under the laws of a particu¬ 
lar state has the burden of proving that the con¬ 
tract is governed by the law of such state; 72 and 


68. D.C.—Holcombe v. O'Sullivan, 
MuilApp., 93 A. 2d 96. 

68. Idaho.—Olson v. Caufleld, 182 P. 

627, 32 Idaho 308. 

66 C.J. p 305 note 8. 

64. Ala.—Porter v. Porter, 12 So. 2d 
186, 244 Ala. 132. 

Ark.—Blackburn v. Thompson, 193 8. 

W. 74. 127 Ark. 488. 

Ga.—Spence v. Erwin. 30 8E.2d 50, 
197 Ga. 635, 154 A.L.R. 1057. 

Miss—Crabb v. Comer, 200 So. 133, 
190 Miss. 289. 

Neb.—Corpus Juris cited in Nitzel A 
Co. v. Nelson. 14 N.W.2d 197. 198, 
144 Neb. 662. 

Disproving prior declaration 

In determining whether alleged 
usurious transaction was sale of 
stock or loan* of money, where buyer 
made written declaration at time of 
transaction that it was sale, burden 
was on buyer to show that declara¬ 
tion was not true when it was made. 
—Rose v. Wheeler, 25 P.2d 220, 140 
C&lApp. 217. 

65* U.S—Southwestern Lumber Co. 
of New Jersey v. Kerr, D.GTex., 
11 F.Supp. 253, affirmed, C.C.A., 
Kerr v. Southwestern Lumber Co. 
of New Jersey, 78 F.2d 848, certio¬ 
rari denied 56 S.CL 130, 296 U.S. 
611, 80 LBd. 432. 

66. Miss— Corpus Juris cited in Alt 
v. Bailey. 52 So.2d 283, 286, 211 
Miss. 547— Corpus Juris cited in 
Kennedy v. Porter, 170 So. 286, 
288, 176 Miss. 742. 

Tex.—National Life Inn Co. v. 
Schroeder, Civ.App., 123 S.W.2d 374, 
error dismissed—American Mortg. 
Corporation v. Dunnam, Civ.App., 
89 8.W.2d 1095, error dismissed. 
Wash.—McCall v. Smith, 52 P.2d 838, 
184 Wash. 616. 

66 GJ. p 805 note 10 l 


Corporate form to c o nc e al individual 
transaction 

Before inference can be drawn 
that corporate form was used to con¬ 
ceal usurious transaction with indi¬ 
vidual, there must be proof that 
there was an Individual transaction. 
—Bradley v. Selengut, 54 N.Y.8 2d 
457, 269 App.Div. 209. 

67. N.J.—Grosvenor v. Flax, etc., 
Mfg. Co., 2 N.J.Eq. 453. 

66 C.J. p 305 note 12. 

Option to repurchase 
Where transaction in form of writ¬ 
ten contract for sale of stock with 
option to repurchase within given 
time for named consideration and ap¬ 
parently lawful was alleged to have 
been not a sale but a loan secured 
by the stock as a usurious rate of 
interest, burdea was on person at¬ 
tacking transaction affirmatively to 
show that the transaction was a loan 
tainted with usury.—Spence v. Erwin, 
30 S E 2d 60, 197 Ga 635, 154 A.L.R. 
1057. 

68. Wash.—McCall v. Smith, 52 P.2d 
338, 184 Wash. 615. 

66 C.J. p 306 note 13. 

69. N.Y.—Storer v. Coe, 15 N.Y. 
Super. 661. 

70. N.Y.—Brown v. Robinson, 120 
NE 694, 224 N.Y. 301, rehearing 
denied 121 N.E. 857, 225 N.Y. 638. 

66 GJ. p 805 note 15. 

7L U.S.—McLean v. Lafayette Bank, 
CGOhlo, 16 F.CaaNo.8,888, 2 Mc¬ 
Lean 687. 

66 C.J. p 305 note 16. 

78. Iowa—Stoddard v. Lloyd, 44 N. 
W. 207, 79 Iowa 11—Kendig v. Mar¬ 
ble, 12 N.W. 584, 68 Iowa 529. 

73. N.Y.—Cowenhoven v. Pfluger, 47 
N.Y.S. 1122. 22 App.Div. 464, 

66 C.J. p 305 note 18. i 
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74. U.S—In re Kellogg. D.C.N.Y., 
113 F 120, affirmed 121 F. 333, 67 G 
C A. 647. 

66 C J. p 305 note 19. 

Musbaad 

In action to recover unpaid bal¬ 
ance on note given by defendants to 
plaintiff as commission for obtaining 
a loan which was made by plaintiff's 
wife to defendants through a straw 
party, wherein defendants set up de¬ 
fense of usury, burden was on de¬ 
fendants to show that plaintiff's wife 
knew, or was chargeable with knowl¬ 
edge that plaintiff exacted a commis¬ 
sion from defendants in excess of 
legal rate of interest, and mere fact 
that there was a family or trust re¬ 
lationship between plaintiff and his 
wife was not sufficient to Impute 
knowledge to wife in absence of oth¬ 
er evidence.—Searl v. Earll, D.C.Mun. 
App.. 62 A.2d 874. 

7& N.Y.—Michaelson v. Sardu, 15 N. 
Y.S.2d 559, 258 App Div. 91, reargu¬ 
ment denied 16 N.Y.S.2d 1017, 258 
App.Dlv. 875. 

76. W.Va.—Raymond v. First Nat. 
Bank, 176 S.E. 239, 115 W.Va. 845. 

66 GJ. p 805 note 20. 

77. Ala.—Gardner v. Ruffner, 91 So. 
580, 206 Ala. 666. 

Where wife permits husband to 
virtually dictate her business nego¬ 
tiations, and accepts benefits there¬ 
under, she will be presumed to have 
authorized or to have known of usu¬ 
rious exaction —Haymond v. First 
Nat Bank, 176 SE. 239, 115 W.Va. 
345. 

78. Cal.—Vaughan v. People's Mortg. 
Co, 20 P.Zd 336, 130 CaLApp. 682. 

66 C.J. p 805 note 22. 

79. Mo.—Hansen v. Duvall, 62 S.W. 
2d 732, 333 Mo. 69. 
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in the absence of evidence of express intent, it will 
be presumed that the parties intended to have ap¬ 
plied either the law of the place of performance of 
the contract questioned or the law of that one of 
the states having contracts vital to the transaction 
which would make the contract enforceable. 80 

The burden rests on the party alleging that a 
transaction is usurious under the law of a foreign 
state properly applicable thereto, to prove the laws 
of such state. 81 In the absence of such proof it 
is presumed that the common law, imposing no re¬ 
striction on interest charges, is in force in such 
state. 82 Where the statute of the foreign state has 
been proved it is presumed that the same general 
rules of construction of the statute apply in such 
state as are in force in the state of the forum. 83 

Where it is uncertain in which of two states 
the situs of a contract is and the interest would 
be legal under the laws of one state and usurious 
under the laws of the other state, a federal court 
will presume that the parties stipulated for the pay¬ 
ment of lawful interest and therefore according to 
the law of the former state; 84 but where the con¬ 
tract is usurious in both jurisdictions and the law 
of one state forfeits less interest than the law of 
the other state, the court will not indulge in the 


USURY §§ 114-115 

presumption that the parties had in mind the usu¬ 
rious character of their transaction and intended to 
select the lighter penalty. 85 

§ 115. -Admissibility 

Questions as to the admissibility of evidence in actions 
involving usury are governed by general rules of evi¬ 
dence, and, broadly speaking, any competent, material, 
and relevant evidence tending to show the true Intent of 
the parties and the real nature and terms of the oontract 
is admissible. 

Where, under the rules discussed supra § 11% the 
allegations of the pleadings put usury in issue and 
are broad enough to cover the evidence in question, 
any competent and material evidence of matters, 
such as the negotiations preceding, or circumstances 
surrounding, the execution of the contract, which 
tend to show the true intent of the parties and the 
real nature and terms of the contract is admissible 86 
for the purpose of either supporting or avoiding 
the transaction. 87 The rule comprehends and ap¬ 
plies to parol or extrinsic evidence, 88 even to the 
extent, as discussed in Evidence § 983, of admitting 
parol evidence to show that a written instrument 
valid and lawful on its face is m reality usurious, 
and according to some, 89 but not other, 90 authori¬ 
ties, permits parol evidence where the written con¬ 
tract is usurious on its face. On the other hand. 


80. Minn.—State v. Rivers. 287 N.W. 
790. 206 Minn 85. 125 A L R. 475. 

81. Ark.—Sawyer v. Dickson. 48 S. 
W 903. 66 Ark. 77. 

66 C J p 305 note 23. 

82. Ga.—Thomas v Clarkson. 54 S 
ID 77. 125 Ga. 72. 6 LRA..N.S.. 658 

66 C.J p 305 note 24 

83. Conn —Beadle v. Munson, SO 
Conn. 175. 

D.C.—McNeill v. Lilly, 82 F2d 620. 
65 App.DC. 210, certiorari denied 
57 8.CL 12. 299 U.S. 550. 81 L.Ed 
405. 

84. U.S.—Brierley ▼. Commercial 
Credit Co.. C.C APa., 43 F.2d 730, 
certiorari denied 51 8Ct 182, 282 
U.S. 897, 75 L.Ed. 790. 

88. U.8.—O'Toole v. Meysenburg, 
Ark., 251 F. 191, 163 CC.A 347, 
certiorari denied 39 S.Ct. 136, 248 
U.S. 582. 63 L Ed. 432. 

86 . Cal.—Thomas ▼. Hunt Mfg. 
Corp.. 269 P.2d 12, 42 Cal.2d 734- 
Murphy v. Ablow, 268 P.2d 80, 123 
Cal.App.2d 853—Penziner v. West 
American Finance Co., 24 P.2d 501, 
188 Cal.App. 578—Ewalt v. Mort- 

. gage Securities of Santa Barbara, 
19 P.2d 60. 129 Cal.App. 559. 

Conn.—Mutual Protective Corpora¬ 
tion v. Palatnlck, 169 A. 917, 118 
Conn. 1. 

Ga—Simpson v. Charters, 196 8JB. 
31, 185 Oa. 598. 


Ky.—Harding v. Kentucky Title 
Trust Co, 108 S W 2d 539, 269 Ky 
622, certiorari denied 58 S.Ct. 622, 
303 US. 635, 82 LEd 1095. 

NY—Silverstein v. Rachman. 16 N. 
Y.S 2d 971, 268 App Div. 974—U. 
S. Bond & Mortgage Corporation v. 
Loughran. 263 N.Y.S. 464, 239 App 
Div. 786. 

Tex —National Bond & Inv. Co. v. At¬ 
kinson, Civ.App., 254 S.W.2d 885, 
error dismissed—Duvall v. Kansas 
City Life Ins. Co., Civ.App., 96 S. 
W.2d 793, modified on other 
grounds and rehearing denied 104 
S.W.2d 10, affirmed Kansas City 
Life Ins. Co. v. Duvall, 104 SW. 
2d 11. 129 Tex. 287—Corpus Juris 
quoted in American Nat Ins. Co. v. 
Schenck, Civ.App., 85 S.W.2d 833, 
838. 

66 C.J. p 306 note 31. 

"All of the negotiations, circum¬ 
stances and conduct of the parties 
connected with their contract may be 
material In determining whether the 
form thereof covered an intent to 
violate the usury law."—Milana v. 
Credit Discount Co., 163 P.2d 869, 
872, 27 Cal.2d 335, 165 A.L.R. 621— 
Harris v. Pollack, 224 P.2d 824, 826. 
101 Cal App.2d 26. 

Talus of mrvloes 

On issue of usury, evidence held 
admissible to show reasonable value 
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of separate services rendered by in¬ 
vestment brokers to building contrac¬ 
tor for which commission was charg¬ 
ed in connection with loan.—Cuendet 
v Love, Bryan & Co.. Mo.App., 57 S. 
W.2d 701. 

87. Tex—Corpus Juris quoted ha 

American Nat. Ins. Co v. Schenck, 
Civ.App., 85 S.W.2d 833, 838. 

66 C.J. p 306 note 32. 

88. Ala.—De Valenzuela ▼. Ross, 156 
So. 765, 229 Ala. 248, 95 A.L.R. 
1228. 

Cal.—Hillier v. Muth, 23 P.2d 46, 188 
CaLApp. 486. 

Conn.—Mutual Protective Corpora¬ 
tion v. Palatnlck, 169 A. 917, 118 
Conn. 1. 

Pa—Richman v. Watkins, 103 A2d 
688, 376 Pa. 610—Simpson ▼. Penn 
Discount Corp., 5 A 2d 796, 835 Pa- 
172. 

66 C.J. p 306 note 88. 

To resolve ambiguities 
Pa.—Richman v. Watkins, 103 A 2d 
688, 376 Pa. 510. 

89. Ill.—Aldrich v. Aldrich. 260 I1L 
App. 383. 

90. Cal.—Wood v. Angeles Mesa 
Land Co., 7 P.2d 748, 120 CaLApp. 
313. 

SD—Ulvllden v. Sorken, 237 N.W. 
565, 82 ALB, 1209. 58 S.D. 466. 
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incompetent , 91 immaterial , 99 or irrelevant" evi¬ 
dence may and should be excluded. 

Other transactions . Evidence of other, but in¬ 
dependent, usurious transactions between the same 
parties is inadmissible , 94 as is evidence of con¬ 
temporaneous usurious loans by plaintiff to other 
persons . 96 However, evidence of prior or concur¬ 
rent transactions with which the one in question 
is connected may be admissible . 96 Thus, in explana¬ 
tion of other evidence introduced, the respective 
rates of interest charged in the transaction in ques¬ 
tion and another transaction between the same par¬ 
ties , 97 together with the connection or distinction 
between the two transactions , 98 may be shown m 
evidence. 

Habit or custom . Evidence of the habit or cus¬ 
tom of a party to lend money at usurious rates of 
interest is not admissible" unless it relates to, or is 
connected with, the transaction in issue . 1 

§ 116. -Weight and Sufficiency 

a. In general 


91 C.J.S. 

b. Obligation for greater sum than lent 

or due 

c. Transaction not usurious on its face 
a. In General 

Although tome authorities require a greater quantum 
of proof, It ie generally held that ueury must be proved 
by a fair preponderance of the evidence and that general 
rulee are determinative of the weight and aufllciency of 
the evidence In a particular case. 

To establish usury, the essential elements there¬ 
of must be proved by evidence which is sufficient 2 
to measure up to the degree or quantum of proof 
required . 3 Generally speaking, a preponderance of 
the evidence is necessary 4 and sufficient , 6 the de¬ 
gree of proof required in usury cases being the same 
as in other civil actions . 6 However, the evidence 
is scrutinized with more strictness , 7 and, as will be 
seen below in this section, some of the judicial state¬ 
ments on this subject indicate that a somewhat high¬ 
er standard of proof is applied, than in ordinary 
civil actions, especially where the governing con¬ 
stitutional or statutory provision forfeits both prin¬ 
cipal and interest . 8 


91. Okl—Gault v. Thurmond, 136 P. 
742. 39 Okl. 673. 

92. Tex—Standard Supply & Hard¬ 
ware Co. v. Christian-Carpenter 
Drilling Co.. Civ.App. 183 S.W.2d 
667, error refused—John Hancock 
Mut Life Ins. Co. v. Davis, Civ. 
App., 163 S W.2d 433, error refused. 

66 C.J. p 306 note 38. 

Xvldamoe to establish prevailing 
standard of evaluation 
In action to have notes secured by 
deed of trust declared usurious by 
reason of provision in deed of trust 
requiring mortgagors to pay taxes 
on notes, evidence of an Isolated 
transaction was inadmissible to es¬ 
tablish prevailing standard of valua¬ 
tion fixed by taxing authorities from 
year to year as a basis for rendition 
of property generally for taxes — 
John Hancock Mut. Life Ins. Co. v. 
Davis, Tex Civ.App., 163 S.W.2d 433. 
Error refused. 

93. N.Y.—Rossi v. Romanso, 4 NY. 
S.2d 250, 254 App Div. 31. 

66 C.J. p 306 note 39. 

94. N.Y.—Eagle Bank v. Rigney, S3 
N.Y. 613. 

9& N.Y.—Pensacola First Nat. Bank 
v. Anderson, 67 N.Y.S. 434, 56 App. 
Div. 570. 

66 C.J. p 307 note 41. 

96. Ga.—Parsons v. Fox, 176 8.E. 
642. 179 Ga. 605. 

Tex.—Hamor v. Commerce Farm 
Credit Co., Civ.App., 74 S.W.2d 
1035, error dismissed. 

09 * Ga.—McConnell v. Gregory, 91 
ML 650,146 Ga. 476. 


96. Ga.—McConnell v. Gregory, su¬ 
pra. 

99. N.C.—Cox v. Brookshire, 76 N.C. 
314. 

1. Tenn—Hall v. Harper, 6 Tenn. 
Civ.A. 462. 

2. Fla.—McGillick v. Chapman, 184 
So. 26, 134 Fla. 220. 

66 C.J. p 307 note 47. 

Cfirenmstsntlsil evidence 

(1) While usury is not to be pre¬ 
sumed, but must be proved, and can¬ 
not be found on mere suspicion, how¬ 
ever strong, contract will be held 
usurious when circumstantial evi¬ 
dence, intrinsic or extrinsic, reason¬ 
ably satisfies court of such fact, as 
“proof' is merely quantity of evi¬ 
dence which produces reasonable as¬ 
surance of existence of ultimate fact. 
—Dege v. Produce Exchange Bank of 
St Paid, 2 N.W.2d 423. 212 Minn. 
44. 

I (2) Any fact bearing on question 
of usury, may be established by proof 
of circumstances surrounding trans¬ 
action, as well as by direct evidence. 
—Armstrong v. McCluskey, 65 S.W.2d 
558, 108 Ark. 406. 

3. N.J.—De Gruchy v. Wilscot Land 
Co.. 159 A. 164, 110 N.J.Eq. 80. 

Pa.—Girard Trust Co. v. Kltsee, 82 
Pa.Super. 277. 

4i Cat—Knoll v. Schleussner, 247 P. 
2d 370, 112 Cal.App.2d 876—-Gold- 
enzwig v. Shaddock, 88 P.2d 988, 
31 Cal.App. 2d 719—Bwalt v. Mort¬ 
gage Securities of Santa Barbara, 
19 P.M 90, 199 Cal.App. SS». 1 
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Ill.—Replogle v. Scott, 20 N E 2d 124, 
299 Ill App 270. 

66 C.J. p 308 note 49. 

Doubt resolved in favor of legality 
The presumption that litigant has 
not violated the law will be Indulged 
in favor of the legality of the disput¬ 
ed transaction, and if showing as to 
usuriousness leaves triers of fact in 
doubt as to whether contract is with¬ 
in purview of Usury Law. the doubt 
is to be resolved in favor of sustain¬ 
ing the transaction.—Knoll v. 
Schleussner, 247 P.2d 370, 112 Cal. 
App.2d 876. 

L Minn.-—Dege v. Produce Exchange 
Bank of St. Paul. 2 N.W.2d 423, 
212 Minn. 44. 

Mo.—Auto Money Corp. v. Clark, 153 

S.W.2d 113, 236 Mo App 862. 

66 C.J. p 808 note 50. 

6 . Minn —Dege v. Produce Exchange 
Bank of St Paul. 2 N.W.2d 423, 212 
Minn. 44 

66 C.J. p 308 note 51. 

7. Minn.—Temple v. Davis, 132 N. 
W. 257, 115 Minn. 328. 

66 C.J. p 308 note 52. 

Good faith considered 
The court may consider question 
of whether charge of usury is made 
in good faith or as an expedient 
seised on to escape liability.—Dit- 
mars v. Camden Trust Co.. 76 A.2d 
280, 10 N.J.Super. 806, modified on 
other grounds 92 A.2d 12, 16 NJL 
471. 

L Ark—Citizens' Bank v. Murphy, 
lot S.W. 007. 99 Ark. IL 
(0 OJ.» MS note SS. 
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It is variously stated that, to establish usury, it against another should be prepared abundantly to 

is necessary and sufficient to prove it by a fair make proof thereof 23 and that usury will not be 

preponderance of the evidence , 9 a clear preponder- inferred where opposite conclusions can be fairly 
ance of the evidence , 10 a clear and satisfactory reached from the evidence . 24 
preponderance of the evidence , 11 a preponderance 

of the evidence sufficiently strong to rebut the pre- In a limited number of decisions it has been held 
sumption of its absence , 12 clear evidence , 13 satis- or said that the defense of usury must be sustained 
factory evidence , 14 clear and satisfactory evidence , 16 by such a preponderance of evidence as establishes 
clear and cogent evidence , 16 clear and convincing the truth of the allegations on which it depends be- 
evidence , 17 or proof that is clear, positive, and cer- yond a reasonable doubt ; 25 but m other decisions 
tain . 18 Furthermore, it is stated in some cases it is held that usury need not be proved or estab- 
that usury must be strictly 19 or clearly 20 proved, lished beyond a reasonable doubt 26 or with strict- 

while in other cases it is stated that usuiy must be ness required to support a criminal charge , 27 and 

proved with reasonable certainty 21 or dearness . 22 the evidence is not required to be uncontradicted . 28 

Other statements are that one who charges usury At any rate, usury, to be available, must be proved 


9l Ark —Armstrong v. McCluskey, 
65 S.W.2d 558. 108 Ark 406—Hill 
v Jacobs. 60 S W.2d 564. 187 Ark. 
1162. 

RI.—Keenan v. Coppa, 195 A. 485. 

59 R I 321. 

66 C.J p 308 note 55. 

10. Ark—Bauer v. Wade, 282 S.W. 

359. 170 Ark. 1020—Hollan v. 

American Bank of Commerce & 
Trust Co. 252 S W. 369, 159 Ark 
141. 

Bedded preponderance 

The defense of usury fails unless 
It is clearly established by decided 
preponderance of evidence, and it is 
not enough that circumstances prov¬ 
ed render it probable that there was 
a corrupt bargain —Altman v. Alt¬ 
man. 72 A 2d 636. 8 N.J Super. 301. 

11. Okl.—Davis v. Holland. 67 P 2d 
449. 179 Okl 621 

66 C J. P 308 note 57. 

12. NY—Empire Trust Co v. Cole¬ 
man. 147 NTS. 740, 85 Misc. 312. 
modified on other grounds 151 N.Y 
S. 1114. 167 AppDiv. 912. affirmed 
118 N.E 1057. 222 NY. 677. 

Presumption see supra {114 

13. Miss—Yeager v. Ainsworth. 32 
So 2d 548. 202 Miss 747. 

N.Y.—Grannie v. Stevens, 111 NE 
263, 216 NY. 583, rehearing denied 
112 N.E 1060. 217 NY. 664—In re 
Bechtoldt's Estate. 289 NY.S. 838. 
159 Misc. 725. 

14L N.Y—Van Wyck v. Watters. 81 
N.Y. 352. 

18. U.S —General Motors Accept¬ 
ance Corporation v Mid-West 

Chevroit J. Co.. C C A Okl. 66 F 2d 1 
—In re Gurinsky, DCNY., 105 F 
Supp 42. affirmed. CA, 196 F2d 
296 

Fla—Benton v. Wilkins, 159 So. 518, 
118 Fla. 491—Wicker v Trust Co. 
of Florida. 147 So. 586, 109 Fla. 
411. 

66 C.J. p 808 note 61. 

It. Okl.—Freed-Goodall Furniture 

Co. v. Morris Plan Co. of Oklahoma. 


152 P 2d 902, 194 Okl. 656—Mondie 
v. General Motors Acceptance 
Corp, 63 P 2d 708, 178 Okl 584— 
Pierce v. C. I. T. Corporation, 41 
P 2d 481, 170 Okl. 633. 

Or—Griffin v. Rasmussen, 38 P 2d 
692, 149 Or. 1—Coast Finance Cor¬ 
poration v. Ira F. Powers Furniture 
Co, 209 P. 614, 105 Or. 339, 24 A.L 
R. 855. 

Va.—Koger v. City Developing Corp.. 
18 S E 2d 316, 179 Va. 150. 

17. Mo—Gershon v. Ashkanazle, 199 
S W 2d 38. 239 MoApp 1012. 

N.Y —Jefferson Title & Mortgage 
Corporation v. Dempsey, 274 N Y S. 
807, 153 Misc 32. affirmed 271 N 
Y.S. 1105. 242 AppDiv. 626. modi¬ 
fied on other grounds 194 N E 403, 
266 N Y. 190. 

Tex.—Great Southern Life Ins. Co 
v. Williams, Civ App , 105 S W.2d 
277. 

66 C J p 308 note 63. 

Zh Arkansas 

(1) The supreme court has In a 
number of cases held that the charge 
of usury need not be proved by clear 
and convincing testimony but that a 
mere preponderance of the evidence 
is sufficient—Tisdale v. Maness, 92 
SW.2d 380. 192 Ark 465—Tisdale v. 
Tankersley, 90 S.W 2d 225, 192 Ark. 
70. 

(2) In more recent cases, however, 
the court has held that a mere pre¬ 
ponderance is not sufficient but the 
charge must be proved by clear and 
convincing evidence.—Commercial 
Credit Plan v. Chandler. 239 S W 2d 
1009, 218 Ark 966—Baxter v. Jack- 
son, 104 S.W 2d 202, 193 Ark 996. 

18. Miss.—Ranson v. Snyder, 75 So. 
2d 738—Tower Underwriters v. 
Lott. 49 So.2d 704, 210 Miss. 389 
—Yeager v. Ainsworth, 82 So.2d 
548, 202 Miss. 747. 

19. Va.—Ward’s Adm’r v. Cornett, 
22 SR 494, 91 Va. 676, 49 L.RA. 
650. 

66 C.J. p 308 note 64. 
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90. Mo—General Motors Acceptance 
Corporation v. Weinrich, 262 S.W. 
425, 218 Mo App 68. 

66 C J. p 308 note 65. 

Intent to exact usurious interest 
must be clearly shown 
Ark—Hogan v Thompson, 54 S.W.2d 
303. 186 Ark. 497. 

Cal—Milana v. Credit Discount Co., 
163 P 2d 869, 27 Cal 2d 335, 165 A. 
L R. 621—Harris v Pollack, 224 
P 2d 824, 101 Cal App.2d 26. 

21. Idaho—Olson v Caufleld, 182 P. 
527. 32 Idaho 308. 

66 C J. p 308 note 66. 

22. Ill —Cobe v. Guyer. 86 N.E. 1071, 
237 Ill. 516 

23. NJ.—Epstein v. Colyer, 123 A. 
756, 99 N J.Eq 692. 

24. Ark—Brown v Fretz. 72 S.W.2d 
765, 189 Ark 411—Armstrong v. 
McCluskey, 65 S W.2d 558. 108 Ark. 
406—Hill v Jacobs, 60 S.W.2d 664, 
187 Ark. 1162 

25. N J —Ditmars v. Camden Trust 
Co. 76 A 2d 280. 10 N.J.Super. 306, 
modified on other grounds 92 A.2d 
12. 10 NJ 471—Stein v. Wittmer, 
176 A. 683, 117 N J.Eq 535—Hi 1- 
dinger v. Bishop, 8 A.2d 813, 126 
NJEq. 334. 

66 C J. p 309 note 69. 

26. Mo—Auto Money Corporation v. 
Clark, App, 153 S W.2d 113. 

66 C J. p 309 note 70. 

27. Minn —Phelps v. Montgomery, 
62 NW. 260, 60 Minn. 303. 

Vt—Wheatley v. Waldo, 36 Vt. 237. 

28. U.S.—In re Gurinsky, D.C.N.Y., 
105 F Supp. 42, affirmed, C.A., 196 
F.2d 296. 

Xaf erenoes on ooafiictiag evidence 

Inferences as to whether a given 
transaction is usurious may be de¬ 
terminative of such issue when such 
Inferences are permissible upon con¬ 
flicting or equivocal evidence.—Mor¬ 
ris Plan Indus. Bank of Schenectady 
v. Faulds, 55 N.Y.S.2d 378, 369 App. 
Div. 238. 
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plainly , 29 definitely , 20 positively 21 and affirmative¬ 
ly ; 22 evidence which creates in the mind nothing 
further than a mere surmise, suspicion, conjecture, 
or a vague, doubtful or uncertain inference , 33 or 
which is intrinsically improbable , 24 is insufficient. 

The foregoing rules have been applied in a great 
number of cases and the evidence held sufficient to 
establish usury generally , 36 to support a finding 


of usury , 22 to constitute a prima facie showing of 
usury , 27 to show or support a finding that the trans¬ 
action in question was a loan , 22 that there was usuri¬ 
ous intent rather than error , 29 that defendant know¬ 
ingly reserved and received usurious interest , 40 and 
that defendant was liable as lender ; 41 evidence has 
also been held sufficient to show or support a find¬ 
ing that the transaction in question was not usuri¬ 
ous , 42 and in other cases to show that the transac- 


39. Or.—Farrell v. Kirkwood. 139 P. 
110. 69 Or. 413. 

30. Ill.—Simon v. South End dean- 
era ft Dyers. 246 Ill.App. 14. 

81. Ark.—Blackburn v. Thompson. 

193 S.W. 74. 127 Ark. 438. 

Or.—Farrell v. Kirkwood. 139 P. 110, 
69 Or. 413. 

32. Cal.—Baker v. Butcher. 289 P. 
236. 106 CalApp. 358—Van Noy v. 
Goldberg*. 277 P. 538. 98 CaLApp. 
604. followed in 277 P. 541, 98 CaL 
App. 796. 

38. Idaho—Olson v. Caufield. 182 P. 

627. 32 Idaho 308. 

66 C.J. p 309 note 76. 

34. Minn.—Yellow Medicine County 
Bank v. Cook. 63 N.W. 1093, 61 
Minn. 452. 

35. U.S.—Texas Land ft Mortgage 
Co. v. Mullican. C.C-A-Tex., 132 F. 
2d 241. certiorari denied 63 S Ct. 
1158, 319 US. 748, 87 L.Ed. 1703- 
In re Gurinsky, D.C.N.Y., 105 F. 
Supp. 42. affirmed, C.A., 196 F.2d 
296—In re De Moise. D.COhio. 87 
F.Supp. 474—Mendez v. Murdock, 

D. C.Mo., 83 F.Supp. 630—In re Har¬ 
grove, D.CLAla, 64 F.Supp. 103. 

Ala.—Grider v. Calfee, 4 So.2d 474. 
242 Ala. 50. 

D.C.—Hartman v. Lubar, Mun.App. t 
49 A.2d 553. 

Ga.—Parsons ▼. Fox, 176 S.E 642, 
179 Ga. 605. 

Ky.—Moore’s Adm’x v. Brookins, 126 
S.W.2d 1059, 277 Ky. 668—Pritch¬ 
ard v. Wilford, 109 8.W.2d 1184, 
270 Ky. 455. 

NX—D’Onofno v. Galliotto. 179 A. 
27. 118 N.J.Eq. 271. 

N.Y.—Brooklyn Trust Co. v. Hardy, 
44 N.Y.S.2d 616, reversed on other 
grounds 49 NY.S.2d 30, 268 App. 
Div. 785—Cohen v. Gurman, 28 N. 
Y.S.2d 917. 

Okl—Miller v. Burkett, 130 P.2d 996, 
191 Okl. 521. 

Tex.—Early ▼. Burns, Civ.App., 142 
S.W.2d 260, error refused—Com¬ 
merce Farm Credit Co. v. Ramp, 
Civ.App., 116 S.W.24 1144, affirmed 
Commerce Trust Co. v. Ramp, 138 
S.W.2d 581, 135 Tex. 84—Dodson v. 
Peck, Civ.App, 75 S.W 2d 461. error 
dismissed—Glenn v. McCarty, Civ. 
App., 75 S.W.2d 162—Bindley v. 
Easley, Civ.App, 59 SW.2d 927. 
Va.—Chakales v. Djiovanides, 170 S. 

E. 648, 161 Va. 48. 

66 ChX p 307 note 47 (a] (1). 


Particular contracts 

(1) Conditional sales.—Schuck v. 
Murdock Acceptance Corp., 247 S.W. 
2d 1. 220 Ark. 56. 

(2) Mortgages and mortgage notes. 
Fla.—Stubblefield v. Dunlap, 4 So.2d 

519, 148 Fla 401. 

Ga.—Lankford v. Holton, 200 S.E 
243, 187 Ga. 94. 

36. U.S—Falk v. Levy, C.A.N.Y.. 180 

F.2d 562—Connecticut General Life 
Ins. Co. v. Benedict, C.CAN.Y., 88 
F.2d 436, certiorari denied Benedict 
v. Savings Investment & Trust Co, 
67 S.Ct. 922, 301 US. 694, 81 LEd. 
1350 and 57 S Ct. 923, 801 U.S. 694. 
81 L Ed. 1350. 

Ark—Tisdale v. Tankersley, 90 S.W. 
2d 225, 192 Ark. 70—Armstrong v. 
McCluskey, 65 S.W.2d 558, 108 Ark. 
406. 

Cal —Mlddlekauf v. Vinson. 234 P.2d 
742. 106 Cal App.2d 204. 

Fla.—Torreyson v. Dutton. 198 So 
796. 145 Fla. 169. 

Ga.—Franklin Finance Corp. v. Head, 
199 S.E 69. 58 Ga.App 475—Bailey 
V. Newberry, 184 S.E 357. 62 Ga. 
App. 693 

Ill.—Morton v. Wilson. 3 NE2d 891. 
286 Ill App 619. 

Minn —Seebold v. Eustermann, 13 N. 
W 2d 739, 216 Minn. 566, 152 A.L.R. 
585. 

NY—Goldstein v. Grunin. 286 N.Y.S. 

125. 247 APP Div. 834. 

Okl—Williams v. Garrett, 254 P.2d 
369. 208 Okl. 53. 

Tex.—Gifford v. State. Clv.App., 229 
S.W 2d 949—Kendall v. Johnson. 
Clv.App., 212 S.W.2d 232. 

37. D.C.—Hill v. Hawes, 144 F.2d 
611, 79 US App DC 168. 

Minn.—Adjustment Service Bureau 
v. Buelow, 265 N.W. 659, 196 Minn. 
563. 

38. Ill.—Johnson ▼. Buenger, 2 N.E 
2d 569, 285 IlLApp. 593. 

N.J.—Van Vechten v. McGuire, 56 A. 
123, 70 N.J.Law 152, affirmed 58 A. 
331, 70 N.J.Law 657. 

39. Ark —Commercial Credit Plan 
v. Chandler, 239 SW.2d 1009, 218 
Ark. 966. 

40. Idaho —Milo Theater Corp. v. 
National Theater Supply, 233 P.2d 
425, 71 Idaho 435. 

41. Okl.—Coxsey v. Taylor, 209 P.2d 
506, 201 Okl. 447—Black V. Warren, 
62 P.2d 88, 178 Okl. 216. 
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42. US.—Meinhard, Greeff ft Co. v. 
Edens. C.A.S.C., 189 F.2d 792—Sie- 
bert v. Hall. C.CJLArk., 63 F.2d 
517. 

Cal —Kelley y. Upshaw. 246 P.2d 23. 
39 Cal 2d 179—Carter v. Seaboard 
Finance Co.. 203 P2d 758—Knoll 
v. Schleuasner, 247 P.2d 870. 112 
Cal-App 2d 876. 

D.C.—Glenn v. Kraft, 164 F.2d 715. 
82 U.S App DC 381—McDonald v. 
Stone, Mun App., 86 A 2d 624. 

Ga.—Bowman v. Lewis. 184 S.E 306, 
181 Ga. 781—Par tain v. Weiss, 14 

5 E 2d 269. 64 Ga.App 672. 

Minn.—Blindman v. Industrial Loan 

6 Thrift Corporation, 260 N.W. 867. 
194 Minn. 462. 

Miss.—Jones v. Hernando Bank, 13 
So.2d 31. 194 Miss. 474—Smith v. 
Lowry. 188 So. 549. 185 Miss. 600 
Mo—Hansen v. Duvall, 62 SW.2d 
732. 333 Mo. 59. 

N.Y.—Gerung v. Ammerman, 25 N. 

Y.S.2d 194, 261 App Div. 903 
Okl—Wood v. Harris. 203 P.2d 710. 
201 OkL 201. 

Tenn.—Haralson v. Jones, 282 S W. 

2d 415, 33 Tenn.App. 572. 

Tex.—National Life Ins. Co. v. 
Schroeder, Civ.App.. 128 S.W 2d 374. 
error dismissed—Whittle ft Kav- 
anaugh's Third Co. ▼. Reynolds, 
Civ.App., 69 S.W.2d 181. 

66 EJ. p 807 note 47 [a] (11). 


Truth of aoansury affidavits 

Record sustained finding that stat¬ 
utory nonusury affidavits verifying 
plaintiff’s action to recover balance 
on note were not false.—Selected In¬ 
vestments Corp. v. Spencer-Sod brook. 
166 P 2d 764, 196 Okl. 566. 


Novation 

Evidence sustained finding that 
note executed to protect bank against 
loss of money collected by partners 
on notes and lease sale contracts and 
applied to use of partners, though 
notes and contracts had been as¬ 
signed to bank as collateral security 
for loans to the partners, were exe¬ 
cuted as result of a bona fide ’’nova¬ 
tion" of the indebtedness to the bank, 
so that alleged fact that original 
transaction was tainted with usury 
would not affect the note sued on.— 
Berry v. Bank for Savings and 
Trusts. 14 So.2d 129, 244 Ala. 59L 


Independent conv e yance 

Evidence sustained finding that 
conveyances allegedly usuriously re- 



M.C.J.S. 

to involved in die cave was not a loan , 48 that 
there was no usurious intent , 44 that defendant was 
not liable as lender , 46 or to show various other mat- 


yWB* 8 us 

ters . 44 On the other hand, evidence has been held 
insufficient to show usury 47 or usurious intent , 48 
to show or support a finding that the transaction 


ceiyed by defendants had In fact been 
consideration for defendants' loan or 
"credit" to plaintiffs, and that the 
conveyance had been pursuant to an 
oral agreement entirely separate 
from the mortgage loan upon which 
plaintiffs claimed excessive interest 
had been charred.—Murphy v. Leiber, 
25S P.2d 242, 76 Arts. 79. 

Particular transactions 

( 1 ) Conditional sales contracts.— 
Brooks v. Auto Wholesalers, Inc., D. 
C Mun.App., 101 A.2d 255. 

(2) Mortgages and mortgage notes 
or bonds 

Ala—Alsup v. Southern Mfg. Co., 27 
So.2d 781, 248 Ala. 406—Goodgame 
v. Dawson, 7 So.2d 77. 242 Ala. 499 
Ark.—Brown v. Frets, 72 S.W.2d 766, 
189 Ark. 411. 

Cal —Vaughan v. People's Mortg. Co., 
20 P 2d 335, 130 Cal App 632. 

Fla—White v. Ladd, 19 So.2d 836, 
155 Fla. 264—Magee v. Crown 
Corp. 10 So.2d 818. 151 Fla. 422— 
Stubblefield v. Dunlap, 4 So 2d 619, 
148 Fla. 401. 

Ill.—Anderson v. Chinn, 15 NE.2d 
333. 296 Ill.App. 623. 

Ky —Dupree v. Franklin Title A 
Trust Co., 114 S W.2d 1116, 272 Ky 
566 

N T —Maloy v. Montgomery, 286 N Y. 
S 20. 246 App.Div 482. affirmed 5 
NIB 2d 366. 272 N.Y 630. 

Tex—John Hancock MuL Life Ins. 
Co v Davis. Civ App., 163 S.W.2d 
433, error refused. 

48. Conn—Zassaro v. Colonial Ac¬ 
ceptance Corporation, 167 A. 734, 
117 Conn. 251 

Wash—Hoffman v. Graaf. 38 P.2d 
236, 179 Wash. 431. 

44. Conn.—Mutual Protective Corpo¬ 
ration v. Palatnlck, 169 A. 917, 118 
Conn. 1. 

Fla—Chandler v. Kendrick. 146 So. 
651, 108 Fla. 450 

Minn—Wetsel v. Guaranteed Mortg. 

Co. 263 N.W. 605. 195 Minn 509. 
Miss.—Patterson v. J. W. McClin- 
tock. Inc., 28 So.2d 737, 201 Miss. 
107. 

Okl —Morgan v. Security State Bank 
of Wewoka, 32 P.2d 926, 168 Okl. 
301. 

66 C.J. p 307 note 47 [a] (12). 

48. R.L—Prescott ▼. Kelley, 170 A. 
66 . 

48. Ark.—Public Loan Corp. v. Stan- 
berry. 272 S.W.2d 694. 

Cal —Thomas v. Hunt Mfg. Corp., 269 
P.2d 12. 42 CaL2d 734—Stafford- 
Lewls v. Wain, App., 276 P.2d 157. 
Conn.—Atlas Realty Corp. v. House, 
192 A. 564, 123 Conn. 94. 

D.C.—Meredith v. Cabell, CJL, Ill 
F. 2 d no. 
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Ky.—Dexter v. Beaver Dam Deposit 
Bank, 245 S W.2d 699. 

Minn.—Fred G. Clark Co. v. EL C. 
Warner Co., 247 N.W. 225, 188 
Minn. 277. 

Miss.—Smith v. Lowry, 188 So. 549, 
186 Miss. 600. 

N.Y—Heller v. Yaeger, 15 N.Y.S.2d 
771, 268 App.Div. 139, reversed on 
other grounds 27 NJB.2d 219, 283 
NY. 19. 

Tenn.—Haralson v. Jones, 232 S.W.2d 
415, 33 Tenn App. 572. 

Tex.—Standard Supply A Hardware 
Co. v Christian-Carpenter Drilling 
Co., Clv.App, 183 S.W 2d 657, error 
refused 

Va.—Chakales v. DJiovanides, 170 S. 

E. 848. 161 Va 48. 

66 C.J. p 307 note 47 [a]. 

Estoppel 

In action for registration of title to 
land by plaintiff who claimed title by 
reason of seven years' adverse pos¬ 
session under color of title by virtue 
of security deed, evidence sustained 
finding that wife of grantor who exe¬ 
cuted security deed was "estopped" 
from attacking the security deed on 
ground of usury.—Lankford v. Hol¬ 
ton, 24 SE.2d 292, 195 Ga 317. 

47. US—Cole v. Franklin Life Ins. 
Co, C.C A Tex, 108 F 2d 130— 

Southwestern Lumber Co. of New 
Jersey v. Kerr, D.C Tex., 11 F. 
Supp. 253. affirmed, CC.A., Kerr v. 
Southwestern Lumber Co. of New 
Jersey, 78 F.2d 348, certiorari de¬ 
nied 56 SCt. 130, 296 U.S. 611, 80 
L.Ed 433. 

Ala—Bern v. Rosen, 55 So.2d 361, 36 
Ala.App. 296, affirmed 66 So.2d 711, 
259 Ala. 292 

Ark—Percifull v. Hall, 138 S.W.2d 
1039, 200 Ark. 266—Hill v. JacobB, 
60 S W 2d 564, 187 Ark 1162. 

Cal.—Oakes v. Fernandez, 238 P.2d 
641, 108 Cal App.2d 168—Bartlett 
v. Rogers. 229 P.2d 434, 103 Cal. 
App 2d 250—Vitruvian Corp. v. 
Laubisch, 121 P.2d 784, 49 CaLApp. 
2d 360. 

Ga.—McGraw v. Planters' Bank of 
Pavo. 173 S.EL 643, 178 Ga. 580. 
Ill.—White v. Mitchell, 2 N.E.2d 568, 
284 Ill App. 647. 

Ky.—Goff v. Charles, 143 S.W.2d 866, 
284 Ky. 64. 

Mass.—Codman v. Beane, 45 N.E.2d 
948, 312 Mass. 570. 

Mo.—Smith v. Motors Ins. Corp., 
App., 270 S.W.2d 128—Gershon v. 
Ashkanazle. 199 S.W.2d 38, 239 Mo. 
App. 1012. 

N.Y.—Lamula v. Morris Plan Indus¬ 
trial Bank of New York, 19 N.Y.S. 
2d 357, 173 Misc. 874. 

N.D.—Sayler v. Brady, 248 N.W. 678, 
63 N.D. 47L 


Okl.—Humphrey v. Selected Invest¬ 
ments Corp., 244 P.2df99, 206 OkL 
321—Majestic Loan Go. v. Edmond¬ 
son, 45 P 2d 504, 172 Okl. 222. 99 
A.LR. 596—Deeper v. Eads, 44 P. 
2d 78, 172 Okl. 133, 

Or —Zedwick v. Neal. 85 P.2d 987, 148 
Or 350 

Tex.—Duvall v. Clark, Civ.App*» 188 
S.W.2d 565, error refused. 

Wash.—Salo v. Nelson. 156 P.2d 664, 
22 Washed 525. 

33 C.J. p 307 note 47 [b] (1). 

Particular contracts 

( 1 ) Conditional sales. 

Ark —General Contract Corp. v. 

Dodge. 266 S.W 2d 816. 

Minn.—Minneapolis Discount Co. v. 
Croff, 275 N.W. 511, 201 Minn. 111. 

(2) Trust receipts.—Walton V. 
Commercial Credit Co, 9 N.W.2d 266, 
69 S.D. 263. followed in Walton v. 
General Motors Acceptance Corp., 9 
N.W.2d 269, 69 S.D. 269. 

(3) Land contract.—Reilly v. Bak¬ 
er, 292 N.W. 533, 293 Mich. 693. 

(4) Mortgage transactions and 
mortgage notes or bonds. 

Ala.—Cleckler v. Dawson, 8 So.2d 
415, 243 Ala. 62—Putman v. Camp¬ 
bell. 166 So. 413, 231 Ala. 599. 

Ark —Brittian v. McKIm. 164 S.W.2d 
435, 204 Ark. 647—Baxter v. Jack- 
son. 104 S W 2d 202, 198 Ark. 996. 
Fla.—Brumick v. Morris, 178 So. 564, 
131 Fla. 46. 

Iowa.—Penn MuL Life Ins. Co. v. 

Orr, 252 NW. 745, 217 Idwa 1022. 
Mo.—Powell v. Most Worshipful 
Grand Lodge Ancient Free and Ac¬ 
cepted Masons, 163 S.W.2d 1088, 
349 Mo. 955. 

N Y.—Gottwald v. Medinger, 12 N.Y. 
s.2d 241. 257 App.Div. 107—Jeffer¬ 
son Title A Mortgage Corporation 
v. Dempsey, 274 N.Y.S. 807, 158 
Misc. 32, affirmed 271 N.Y.S. 1105, 
242 App.Div. 626, modified on other 
grounds 194 N.EL 403, 266 N.Y. 190. 
Okl—Morton v. Beidleman. 237 P.2d 
421, 205 Okl. 350. 

Or.—Griffin v. Rasmussen, 32 P.2d 
692, 149 Or. 1. 

ILL—Innoncente v. Gulstl, 48 A.2d 
700, 71 ILL 274. 165 AJ 4 .R. 1394. 
Tex.—Gholson v. Peeks. Civ-App^ 224 
S.W.2d 778, error refused—John 
Hancock MuL Life Ins. Co. v. Da¬ 
vis, Civ.App» 162 aW.2d 438, error 
refused—Great Southern Life Ins. 
Co. V. Williams. Civ.App., 105 S.W. 
2d 277. 

4B. N.Y.—KAta v. Fischel, 21 N.7J3L 
2d 572, 174 iMsc. 589. 

Utah.—Cobb v. Hartenstein, 152 P. 
424, 47 phtfi 174. 


70S 



91 CLJ.& 


§ Hi USURY 

was a loan rather than some other transaction , 49 
that the claimed usurious payment was made with 
the knowledge or acquiescence of the lender , 60 that 
the party against whom usuiy was asserted was a 
holder in due course , 61 that the transaction was free 
from usuiy , 62 or to show various other matters . 63 

b. Obligation for Greater Sum than Lent or 
Due 

The fact that the lender took the borrower** note for 
an amount in excess of the sum actually lent may evi¬ 
dence usury but does not prove It conclusively. 

The fact that the lender took the note or other ob¬ 
ligation of the borrower for an amount in excess of 
the sum actually lent is evidence tending to prove 
usury , 64 and, while it is not conclusive , 66 it may be 
sufficient in the absence of a satisfactory explana¬ 
tion . 66 However, the mere fact that a renewal 
obligation is taken for a larger sum than was due 


on the original is not sufficient evidence of usuiy * 67 
In particular cases the evidence has been held suf¬ 
ficient or insufficient to establish that such excess 
represented usurious interest , 68 or to prove or sup¬ 
port a finding that it did not represent usurious in¬ 
terest 60 but represented proper carrying charges on 
a credit sale . 60 

Excess paid as bonus, commission or other fees. 
Where it is contended or the contract shows that 
the excess of the obligation taken above the sum 
paid to the borrower represents a bonus, commis¬ 
sion, or fees for services rendered to the borrower 
in connection with the loan, the transaction may 
properly be found to be usurious if the evidence fails 
to show that it was entered into and carried out 
in good faith , 61 or if it shows that the alleged 
bonus, commission, or fee was a subterfuge 62 and 
an attempt to evade the usuiy statute 63 and was in 
fact intended to be compensation for the use of the 


40. Neb.—Grand Island Finance Co. 
v. Fowler. 247 N.W. 429. 124 Neb. 
514. followed in Grand Island Fi¬ 
nance Co. v. Ridgeway, 247 N.W. 
433. 124 Neb. 521, and Grand Island 
Finance Co. v. Besack, 247 N.W. 
433. 124 Neb. 522. 

50. N.Y.—Michaelson v. Sardu. 15 N. 
Y.S 2d 559, 258 App Div 91. reargu- 
ment denied 16 N.Y.S.2d 1017, 258 
AppuDiv. 875. 

51. D.C.—Hill v. Hawes. 144 F.2d 
511. 79 U.S.App.D.C. 168. 

58. Ark.—Hartso v. Wilson, 171 S. 

W.2d 956. 206 Ark. 965. 

Cal.—Middlekauf v. Vinson, 234 P.2d 
742, 106 Cal.App.2d 204. 

N.Y.—Griffin v. Dubois, 12 N.Y. S 2d 
935. 257 App.Div. 241. 

RX—Caton v. Grant, 26 A.2d 620, 
68 R.L 114. 

53. U.S.—General Motors Accept¬ 
ance Corporation v. Mid-West 
Chevrolet Co., CC.AOkl. f 74 F.2d 
386. 

Ark—Tisdale v. Tankersley, 90 S.W. 
2d 225. 192 Ark. 70. 

N.Y.—Brooklyn Trust Co. v. Hardy, 
49 N.Y.S.2d 30. 268 App Div. 785. 

RI.—Keenan v. Coppa, 195 A. 485, 69 
R.I 321. 

Tenn.—Haralson v. Jones, 232 S.W.2d 
415, 33 Tenn App. 672. 

Tex.—Temple Trust Co v. Stobaugh, 
Civ.App., 59 8.W.2d 916, error dis¬ 
missed. 

Va.—Chakales v. Djiovanides, 170 S. 

E. 848, 161 Va. 48. 

66 C.J. p 307 note 47 fbj. 
aught to assert usury 
Where record did not show any 
pleading or proof by defendants to 
suit to foreclose deed of trust secur¬ 
ing notes that they paid so-called 
usury or were in such privity with 
the party who claimed to have paid 
it as to be entitled to benefits there¬ 


of, contention that notes were usu¬ 
rious could not be sustained—Katz 
v. Berkos, 45 N.E 2d 566, 316 Ill.App 
569. 

54 . Ga.—McGehee v. Petree, 141 S E. 
206, 166 Ga. 492 

66 C J p 309 note 78. 

55. Conn —Atlas Realty Corp v. 
House, 192 A 564, 123 Conn. 94. 

66 C.J. p 309 note 79. 

56. Conn —Conti no v. Turello, 126 A. 
725, 101 Conn. 555 

66 C J. p 309 note 80. 

57. NY.—-Faulkner v. McNeil, 29 N 
Y.S. 551. 78 Hun 505. 

66 C J p 309 note 81. 

58. Held sufficient 

Ark.—Jones v Tindall. 226 S.W.2d 44. 
216 Ark 431. 

Cal—Anderson v. Lee, 228 P.2d 613, 
103 Cal.App 2d 24 

Idaho.—Milo Theater Corp v. Nation¬ 
al Theater Supply, 233 P.2d 425, 71 
Idaho 435. 

insufficient 

Ark.—Tindall v. Sims, 208 S.W.2d 
173, 212 Ark. 860—General Contract 
Purchase Corp. v. Holland, 119 S. 
W.2d 535, 196 Ark 675. 

56. Evidence held sufficient 

Cal—Hersum v. Latham, 260 P.2d 
988, 120 Cal.App 2d 325. 

Ter.—Nevels v. Harris, Civ.App., 95 
S.W.2d 1315, affirmed 102 S.W.2d 
1046, 129 Tex. 190, 109 A.L.R. 1464. 

60. Bvidenos held sufficient 

Miss.—Yeager v. Ainsworth, 32 So.2d 
548, 202 Miss. 747. 

Evidence held insufficient 
Ark.—Hare v. General Contract Pur¬ 
chase Corp., 249 8.W.2d 978. 220 
Ark. 601. 

6L Conn.—Atlas Realty Corp. v. 

House. 192 A. 564, 123 Conn. 94. 
Minn.—Fred G. Clark Co. v. E. C. 
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Warner Co.. 247 N.W. 226, 18R 
Minn 277—Clausen v. Salhus, 246 
N.W. 21. 187 Minn 534. 

NY—Doyle v Sommer, 36 N Y.S 2d 
367. 264 App Div. 860. 

Tex —Greever v Per sky. Civ App 
156 S.W2d 566. affirmed 165 SW 
2d 709. 140 Tex 64. 

Utah—Rossberg v. Holesapple, 260 
P.2d 563. 

Va.—Haymond v. First Nat. Bank. 

176 SE. 239. 115 W.Va. 345. 

66 C J p 309 note 82. 

Quantum of proof required 
To escape charge of usury In 
charging for services in borrowing 
money to be loaned, lender must es¬ 
tablish by clear, cogent, and convinc¬ 
ing evidence, removing any serious 
doubt, that charge was made in good 
faith for such services and not as 
consideration for loan; and any doubt 
raised by evidence, as to whether 
part of such charge was retained by 
lender, or whether borrower's con¬ 
tract to pay such expenses was de¬ 
vice to procure usurious interest for 
loan, will be resolved against lender 
—Chakales v Djiovanides, 170 S.E 
848. 161 Va. 48. 

Reader as party to exaotioa 
In action to foreclose a chattel 
mortgage, evidence warranted infer¬ 
ence that mortgagee, at least by ac¬ 
quiescence. had become a party to 
usurious exaction of bonuses by 
mortgagee's agent to obtain loan and 
subsequent extensions thereof.—Co¬ 
hen v. Beaudry. 100 N.Y.8.2d 519. 

62. Ark.—Habach v. Johnson, 201 6 
W. 286. 122 Ark. 274. 

Cal.—Thomas v. Hunt Mfg. Corp., 269 
P.2d 12, 42 Cal.2d 784. 

63. D.C.—Searl v. Earll, Mun.App, 
62 A.2d 274. 

Wash.—Robinson, Thieme ft Morris 
v. Whittier. 191 P. 762, 112 Wash. 6. 



91 C.J.S. 

money lent . 64 On the other hand, a bonus or com¬ 
mission does not authorize a finding of usury where 
the evidence discloses that the bonus or commis¬ 
sion was paid or agreed to be paid, not for the loan 
or forbearance of money, but for a valid independ¬ 
ent consideration 66 or on the happening of an in¬ 
dependent contingency , 66 or where the evidence 
shows that the lender received no benefit from the 
payment of the bonus or commission to a broker or 
agent 67 who is not proved to be the agent of the 
lender . 66 In particular cases, the evidence may 
be insufficient to show that a bonus was paid or de¬ 
ducted 66 or it may be sufficient to show that no 
bonus was received . 70 

c. Transaction Not Usurious on Its Face 

Whert the transaction attacked shows no usury on its 


USURY § 116 

face, there must be sufficient evidence adduced to prove 
some corrupt device to conceal usury. 

When a transaction alleged to be usurious shows 
no usury on its face, evidence Hjust be adduced 
fully to prove some corrupt device or shift to cover 
usury . 71 The proof required by either party, how¬ 
ever, may properly be drawn by inference from all 
the circumstances of the case tending to show the 
real intent of the parties and the true nature of 
the transaction in question . 72 Thus, in particular 
cases it has been held that the evidence was suf¬ 
ficient to show or insufficient to disprove that the 
transaction was usurious rather than a bona fide 
lawful transaction , 73 such as an assignment , 74 a 
sale and purchase of notes or accounts at a dis¬ 
count , 75 a note and chattel mortgage , 76 a condi - 


61 U S —Rutland Sav Bank of Rut¬ 
land. Vt.. v. Wilson. CCA.Tex. 108 
F.2d 92. 

Ual —Murphy v A blow, 268 P 2d 80, 
123 Cal App 2d 853 

Oa—Craddock v Woods. 3 SR 2d 924, 
60 GaApp. 377. 

Ill —Corlln v Anderson, 8 N E 2d 71. 
290 Ill App 613 

Md.—Brenner v. Plitt, 34 A.2d 853. 
182 Md 348. 

Mo—Hetker v. Putney. App. 196 S 
W 2d 442. 

V Y—Lipinski v Warren. 8 NYS.2d 
735, 255 App Div 926—Cohen v. 
Beaudry. 100 N.Y S 2d 619 

Tex—Ware v. Wright, Civ.App, 266 
SW.2d 188 

Utah.—Rossberg v. Holesapple, 260 
P.2d 663 

66 C.J. p 309 note 85. 

65. Ala—Pryor v Deed, 26 So 2d 
270. 248 Ala. 106. 

Cal.—Klett v Security Acceptance 
Co.. 242 P 2d 873. 38 Cal 2d 770. 

Fla.—Stubblefield v. Dunlap. 4 So.2d 
519. 148 Fla. 401. 

Ill—Levy v Blonder, 16 NE2d 146, 
296 Ill App. 266. 

Mo.—Cuendet v. Love, Bryan & Co, 
App. 57 S.W.2d 701. 

X J—Altman v Altman, 72 A.2d 536, 
8 N J Super. 301 

X Y —Union Nat. Bank of Troy. N. Y. 
v. Corey. 93 N.Y.S 2d 35 

Tex —National Life Ins Co. v. 
Schroedcr. Civ.App., 123 S.W 2d 374. 
error dismissed. 

Wash.—Clemson v. Best, 25 P.2d 
1032. 174 Wash. 601. 

66 C.J p 310 note 86. 

66. Ark—Briant v. Carl-Lee Bros., 
249 S.W. 677. 158 Ark. 62. 

67. Tex.—National Life Ins. Co. v. 
Schroeder, Civ.App, 94 S.W.2d 868, 
error dismissed. 

Tex.—Chandler v. Guaranty Mortg 
Co., Civ.App., 89 S.W.2d 250. 

66 C.J. P 310 note 88. 

6R Tex. —Great Southern Life Ins 


Co v Williams, Civ App, 135 SW 
2d 241. error dismissed, judgment 
correct 

Wash —McCall v. Smith, 52 P 2d 338, 
184 Wash 615. 

66 C J p 310 note 89 

69. Ky —Hurt v Crystal Ice & Cold 
Storage Co, 286 S W. 1055, 215 Ky. 
739 

Mich —Gerasimos v Detroit Life Ins 
Co. 204 NW. 705, 231 Mich. 653. 

70. Cal —Margosian v Hammond 
Lumber Co, 7 P 2d 198, 119 Cal. 
App. 735 

71. Ala.—Porter v. Porter, 12 So.2d 

186. 244 Ala 132— Corpus Juris 

quoted ia Willis v. Buchman, 199 
So 886, 890, 30 AlaApp 33, re¬ 
versed on other grounds 199 So 
892, 240 Ala. 386, 132 A.L.R. 1179. 

Tex —Federal Mortg. Co. v. Davis. 
Civ.App., 100 S W.2d 717. affirmed 
Davis v. Federal Mortg. Co, 111 S. 
W.2d 1066, 131 Tex. 46. 

66 C J p 310 note 92. 

Clear and cogent evidence 

A contract fair on its face may be 
but a device to conceal a usurious 
transaction, but proof of this must 
appear by clear and cogent evidence. 
—Koger v. City Developing Corp, 18 
S E 2d 316, 179 Va 150—Patterson v. 
Shaver. 182 S E 261, 165 Va. 298. 
Substantial evidence 
A charge of usury must fail, in ab¬ 
sence of substantial evidence that 
suspected transaction or instrument 
is a camouflage or cloak to conceal 
usury.—Webster v. Sterling Finance 
Co.. 195 S.W.2d 509, 356 Mo. 193. 

72. Ala.— Corpus Juris quoted la 
Willis v. Buchman, 199 So. 886, 890, 
30 AlaApp. 33, reversed on other’ 
grounds 199 So. 892, 240 Ala 386, 
132 A.L.R. 1179. 

Idaho.—Milo Theater Corp. v. Na¬ 
tional Theater Supply, 238 P.2d 
425, 71 Idaho 435. 

NJ—Ditmars ▼. Camden Trust Co., 
76 A.2d 280, 10 N.J.Super. 306, mod- 
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lfled on other grounds 92 A.2d 12, 
10 NJ 471. 

Tex—Glenn v McCarty, Ctv.App, 75 
S W 2d 162. 

66 C J p 310 note 93. 

Transactions viewed with suspicion 
Pretended bona fide purchases of 
note at large discount, out of the 
normal course of business, must be 
viewed with suspicion to protect 
against usury—Hill v. Hawes, 144 
F.2d 511, 79 U.S App.D.C. 168. 

73. Ark.—Pacific Finance Corp. v. 
Slayton, 262 S.W.2d 452. 222 Ark. 
745. 

D.C.—Meredith v. Cabell. C.A., 211 F. 
2d 810—Elliott v. Schlein, Mun. 
App , 104 A.2d 418. 

Ter—Dulaney v. Jackson, CIv.App., 
162 S W 2d 142, error refused— 
Keltner v. Glenn, Cftv.App., 130 S.W. 
2d 452, error dismissed, judgment 
correct. 

Va—Smith v. Smith, 80 8.E.24 415, 
195 Va 722. 

74. U.S.—In re Cleapor, D C.Ga, 16 
FSupp 481. 

66 C J. p 310 note 93 [a] (3). 
Assignment of remainderman's inter¬ 
est 

N.Y.—In re Reif’s Will, 20 N.Y.S.2d 
47. 

75. Conn.—Finance Discount Corp. 
v. Hurwitz, 88 A.2d 385, 1S8 Conn. 
636. 

Tex.—Glenn v. Ingram, 126 S.W.2d 
951, 133 Tex. 431—Temple Trust 
Co. v. Haney, 126 S.W.2d 950. 113 
Tex. 414—Temple Trust Co. v. 
Moore. 126 S.W.2d 949, 123 Tax. 429 
—Temple Trust Co. v. Powers, 116 
S.W.2d 947. 113 Tex. 419—Temple 
Trust Co. v. Sewell, 126 S.W.2d 
943. 183 Tex. 417—‘Commercial Se¬ 
curities Co. v. Rea. 105 &W.2d 871, 
130 Tex. 11—Griffith v. Gadberry. 
Civ.App.. 181 &W.2d 719. 

76. Minn.—fiearl v. Edison Finance 
Corp., 189 N.Yr.' 144, 196 Minn. 479. 
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tkmal sale , 77 or a. sale generally . 77 On the other 
hand, particular evidence has been held sufficient 
to prove or insufficient to disprove that the trans¬ 
action was not usurious but constituted a lawful 
transaction , 77 such as a sale of a conditional sales 
contract , 80 a sale rather than a loan , 81 a sale and 
purchase of commercial paper at a discount , 88 a joint 
venture contract 88 or a purchase of a trust deed , 84 

§ 117. Trial 

Trial of the Issue of usury Is governed by applicable 
general and statutory rules of procedure. 

The trial of issues involving alleged usurious 
transactions is governed by statute 86 or by gen¬ 
eral rules of procedure 88 according as there is or 
is not an applicable statutory provision. 


§ 118 . — Questions of Law and Fact 

Usury Is a question of fact for the Jury where the 
evidence Is sufficient to rales the Issue and more than one 
conclusion may be drawn therefrom; but where the evi¬ 
dence Is Insufficient to raise the Issue or where the evi¬ 
dence Is such that ohly one reasonable conclusion may 
be drawn therefrom, the issue should be determined by 
the court as a matter of law. 

In an action in which usury is in issue, questions 
of fact , 87 like the question of usury itself , 88 are for 
the jury or the court sitting as a trier of facts with¬ 
out a jury where the evidence is sufficient to go to 
the jury 88 and it is in conflict 80 or different con¬ 
clusions may be drawn therefrom . 81 This is true 
as to the question of intent , 82 it being for the jury 
to determine whether a usurious intent lurked be¬ 
hind a transaction which was honest and legal in 
form, but is alleged to have been a mere cloak for 
usury , 83 examples of transactions involving jury 


77. XIX—Nazarian v. Lincoln Fi¬ 
nance Corp, 78 A 2d 7, 77 R.I. 497. 

Tex.—National Bond 4b Inv. Co ▼. 
Atkinson, Clv.App., 254 S.W.2d 885, 
error dismissed. 

78. Ark.—Tisdale v. Man ess, 92 S.W. 
2d 380, 192 Ark. 465. 

Tex.—Commercial Securities Co. v. 
Rea, Civ.App., 78 SW.2d 707. af¬ 
firmed, Com.App., 105 S W.2d 872. 

66 C.J. p 310 note 93 [a] (2). 

7SL HI.—Perlman v. Samson. 3 N.K 
2d 163. 285 Ill.App. 584. 

Miss.—Crabb v. Comer, 200 So. 133, 
190 Miss. 289. 

Mo.—Webster v. Sterling Finance Co., 
195 S.W.2d 509, 355 Mo. 193. 

80l Cal.—Klett v. Security Accept¬ 
ance Co.. 242 P.2d 873, 38 Cal.2d 
770. 

8 L Mo.—Personal Finance Co of St. 
Louis v. Endicott, App., 238 S.W.2d 
61. 

66 C.J. p 810 note 92 [a] (9). 

Bale of galaxy 

Ga.—Zink v. Davis Finance Co., App., 
5 S.E.2d 588. 

82. D.C.—McDonald ▼. Stone, Mun. 
App., 86 A.2d 624. 

Mo.—Personal Finance Co. of St. 
Louis v. Endicott, App., 238 S.W. 
2d 51. 

Okl.—Henry v. P. 4b E. Finance Co., 
174 P.2d 378, 197 Okl. 676. 

88 . Mich.—Kowal v. Sang, 20 N.W.2d 
212. 212 Mich. 339. 

84b CaL—Hersum v. Latham, 260 P. 

2d 988, 120 Cal App.2d 326. 

88. Va.—Meem v. Dulaney, 14 8.B. 

242, 88 Va. 674. 

66 OU. P 311 note 95. 

88 . N.Y.—C&tlin v Gunter, 11 N.Y. 

868, 62 AblD. 113, 10 How.Pr. 215. 
Ya—Greenhow v. Harris, 6 Munf. 
472, 20 Va. 472, 8 Am.D. 761. 

tff, D.C.—Knott v. Jackson, Mun. 

21 A. 2d 442. 


N.T.—Martin v. Slifkin, 293 N.T.S. 

213, 249 App.Div. 860. 

Tex—Wallace v. D H. Scott A Son. 
127 S.W 2d 447, 133 Tex. 293. 

88. U.S.—General Motors Accept¬ 
ance Corporation v. Mid-West 
Chevrolet Co.. C C A Okl., 66 F 2d 1 
Cal.—Stafford-Lewis v Wain. App., 
276 P.2d 157—Middlekauf v. Vin¬ 
son, 234 P.2d 742. 106 Cal.App 2d 
204. 

DC—Knott v. Jackson, MunApp., 31 
A 2d 662. 

Ga.—Jobson v. Caldwell, 187 S.E. 117, 
53 GaApp. 731. 

Ill.—Chicago Title 4b Trust Co. v. 

Jensen. 271 Ill.App. 419. 

Minn.—Seebold v. Eustermann, 13 N. 
W 2d 739. 216 Minn 666, 152 A.L.R. 
585—Midland Loan Finance Co. v. 

| Lorentz. 296 N.W. 911, 209 Minn 
278—Cemstone Products Co. v. 
Gersbach, 245 N.W. 624, 187 Minn. 
416. 

Mo.—Warinner v. Nugent, 240 S.W.2d 
941. 362 Mo. 233, 26 ALR2d 278. 
N.C.—Sherrill v. Hood. 181 8.K 330, 
208 N.C. 472. 

Okl.—Pierce v. C. I. T. Corporation, 
41 P.2d 481. 170 Okl. 633. 

Tenn.—Crabb v. Cole, 84 S.W.2d 697, 
19 Tenn App. 201 

Tex.—Ware v. Wright, Clv.App., 266 

S. W.2d 188—Cook v. Breltkreutz, 
Civ.App., 128 S.W.2d 990, reversed 
on other grounds Breltkreutz v. 
Cook, 144 S.W.2d 534, 135 Tex. 574. 

66 C.J. p 811 note 97. 

88. Cal.—Stafford-Lewis v. Wain, 
App., 276 P.2d 157. 

Minn.—Cemstone Products Co. v. 
Gersbach, 245 N.W. 624, 187 Minn. 
416. 

Mo.—Auto Money Corporation v. 

Clark. App., 158 S.W.2d 112. 

N.T.—Monetary Service Corp. v. 
Kroll, 294 N.T.S. 512. 250 App.Div. 
822—Sllversteln v. Bachman, 16 N. 

T. 8.2d 971, 258 App.Div. 974. 
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N.C.—Sherrill ▼. Hood. 181 S.E. 880. 
208 N.C. 472—Jonas v. Home Mortg. 
Co., 170 SR 127, 206 NC. 89. 

Okl.—Warren v. Brooks, 263 P.2d 431. 
Pa.—Sork v. C. Trevor Dunham, Inc., 
163 A. 315, 107 PaSuper. 77. 

66 C.J. p 311 note 98. 

90. Minn.—Dunn ▼. Midland Loan 
Finance Corp. 289 N.W. 411, 206 
Minn. 550. 

Tex—Greever v. Peraky, 165 S.W.2d 
709. 140 Tex. 64. 

66 C.J. p 311 note 99. 

91. Ga—Pickens Inv. Co. v. Jones, 
62 S.E 2d 768. 82 GaApp. 860. 

66 C.J. p 311 note L 
92 Cal.—Thomas v. Hunt Mfg. 
Corp., 269 P 2d 12. 42 C&1 2d 734— 
Rose v. Wheeler, 85 P.2d 220, 140 
CalApp. 217. 

Conn.—Community Credit Union v. 
Connors, 105 A.2d 772—Atlas Real¬ 
ty Corp. v. House, 153 A. 9, 120 
Conn. 661. 

N.Y —Jefferson Title 4b Mortgage 
Corporation v. Dempsey, 274 N.T.S. 
807. 163 Misc. 82. affirmed 271 N.Y. 
8. 1105. 242 AppDiv. 626. modified 
on other grounds 194 N.H. 408, 266 
N.Y. 190. 

66 C.J. p 811 note 2. 

93. Ark.—Hare v. General Contract 
Purchase Corp., 249 S.W.2d 972, 220 
Ark. 601. 

Cal.—Rose v. Wheeler, 25 P.2d 120. 
140 Cal-App. 217. 

D.C.—Brooks v. Auto Wholesalers, 
Inc.. Mun.App., 101 A2d 265. 

N.J.—Gelber v. Kugel'a Tavern, 89 A. 
2d 654, 10 NJT. 191. 

Tex.—Curnutte ▼. Houston, ClvApp., 
163 S.W.2d 675, error refused— 
Mossier Acceptance Co. v. Alex¬ 
ander, Civ.App., 137 8.W.2d 815, er¬ 
ror dismissed—Duvall v. Kansas 
City Life Ins. Co., ClvApp* 96 8.W. 
2d 70S, modified on other grounds 
and rehearing denied 104 S.W.2d 
X0. affirmed Kansas City Life las. 
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questions being the case of a purported sale , 94 a sale 
of accounts at a discount , 96 an increased price for 
a credit sale , 96 a note legal on its face but given 
for a larger sum than was actually advanced on it , 67 
additional charges 96 such as commissions or other 
compensation or reimbursement purporting to have 
been paid to the lender or his agent for services 
rendered or expenses incurred in connection with 
the loan," or to factors and commission merchants 
for advances , 1 a loan of depreciated currency re¬ 
ceived at par , 1 or a charge for exchange on the 
sale of a draft 6 So the question whether making 
an instrument payable or negotiating it in another 
state allowing a higher rate of interest is intended 
as an evasion of the laws of the state of the forum 
is a question for the jury 4 Also, the question 
whether usury m the original obligation or trans¬ 
action was purged or eliminated in a subsequent ob¬ 
ligation or settlement may, under the evidence, be 
one of fact for the jury . 6 


twuKir §11$ 

On die other hand, a question involving usury 
should not be submitted to the jury but should be 
determined by the court as a matter of law where 
there is no material dispute as to the facts and only 
one conclusion can reasonably be drawn therefrom , 6 
regardless of whether the evidence is wholly in¬ 
sufficient 7 or clearly sufficient 6 to prove usury or 
usurious intent on the part of the party charged 
with it; and in that event the court may, according 
to the situation in the case at hand and the prac¬ 
tice prevailing in the particular jurisdiction, grant 
a dismissal 6 or nonsuit , 10 direct a verdict , 11 or, if a 
verdict has been found on wholly insufficient evi¬ 
dence, set it aside ; 12 but if there is any evidence to 
support a verdict finding no usury it should not 
be set aside even though the transaction may ap¬ 
pear to the court to be a device to evade the usury 
laws . 18 

It is, of course, within the province of the court 
to construe a statute 14 or written instrument ; 16 


Co. v. Duvall. 104 S.W.2d 11. 129 
Tex. 287. 

66 CJ. p 311 notes. 

H D.C—Brooks v. Auto Wholesal¬ 
ers. Inc. MunApp.. 101 A.2d 255. 

66 C.J. p Sll note 4. 

98. Cal—Milana v. Credit Discount 
Co., 163 P 2d 869. 27 Cal 2d 335. 165 

A. L.R. 621. 

94. Ark.—Hare v. General Contract 
Purchase Corp. 249 S W2d 973. 220 
Ark 601. 

D.C—Brooks v. Auto Wholesalers, 
Inc.. Mun.App., 101 A 2d 255. 

Miss.—Yeager v. Ainsworth. 32 So. 2d 
648. 202 Miss. 747. 

97. Cal.—Wood v. Angeles Mesa 
Land Co.. 7 P 2d 748. 120 Cal App. 
813. 

66 CJ. p 811 note 5. 

98. Tex.—Greever v. Persky, 165 S. 
W 2d 709, 140 Tex. 64—Hatridge 
v. Home Life 4b Acc. Ins. Co.. Civ. 
App.. 246 S.W.2d 666. 

99. Mo.—Stewart v. Boone County 
Trust Co. 87 SW2d 223. 230 Mo 
App. 130. 

N.T.—Farber v. De Bruin, 2 N.Y.S.2d 
844, 253 App.Div. 909. 

Okl.—Murphy v. Fidelity Inv. Co., 17 
P.2d 472, 161 Okl. 48. 

Pa.—Richman v. Watkins. 103 A.2d 
688, 876 Pa. 510—Aronson v. Mela- 
ro. Com.PL, 99 Pittsb.Leg.J. 408. 

66 C.J. p 311 note 97. 

L Ga—White v. Gullmartln, 10 & 

B. 444, 83 Ga. 640. 

66 C.J. p 812 note 7. 

Mm Mich.—Orr v. Lacey, 2 Dougl 230. 
K.T.—Robbins v. Dillaye, 83 Barb. 
77, affirmed 4 Abb.Dec. 71, 2 Keyes 
806. 

Mm N.Y. — Cuyler ▼. Sanford, I Barb. 

226 . 


4. N.C.—Bundy v. Commercial Cred¬ 
it Co.. 157 S.E. 860, 200 NC. 511. 

66 C.J. p 312 note 10. 

5. Tex—Bomar v. Smith, Civ App, 
195 S W 964 

66 C.J. p 312 note 11. 

6. Ark—Mitchell v. Duncan, 79 8. 
W.2d 997, 190 Ark. 698. 

Cal—Rose v. Wheeler, 35 P.2d 220, 
140 Cal App. 217. 

Conn —Manchester Realty Co. v. 

Kanehl, 36 A.2d 114, 130 Conn. 662. 
Tex—Lattimore v. National Bond & 
Mortgage Corp, Civ.App., 114 S.W. 
2d 602. 

66 C.J. p 312 note 12. 

7. Ark.—Mitchell v. Duncan, 79 S.W. 
2d 997, 190 Ark. 598. 

N.Y.—In re Gale, 28 N.Y.S 2d 270, 262 
App.Div. 834, appeal denied 30 N.Y. 
S 2d 845. 262 App.Div. 1006. 

Okl.—Britton v. Adams. 97 P.2d 667, 
186 Okl. 319—Mitchell v. Fisher. 32 
P.2d 37, 168 Okl. 145. 

Tex.—Leonard v. Smith, Clv^App., 99 
SW.2d 328. 

66 C.J. p 312 note 13. 

Question of law 

Whether there is substantial evi¬ 
dence that a transaction is tainted 
with usury is a question of law. 

U S —General Motors Acceptance 

Corporation v. Mid-West Chevrolet 
Co , C.C.A.Okl., 66 F.2d 1. 

Okl.—Pierce v. C. I. T. Corporation, 
41 P.2d 481. 170 Okl. 638. 

Tnt w motion wplyiif with valid 
statute 

Where matter of collateral transac¬ 
tion is regulated by valid statute, 
which is complied with, there can be 
no issue of fact as to good faith con¬ 
cerning a benefit allowed thereunder 
in addition to Interest for use of mon¬ 
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ey.—Hatndge v. Home Life 4k Acc. 
Ins. Co, Tex Clv.App. 246 S.W.2d 666. 
& Ark—Wilson v. Whitworth. 125 
S.W.2d 112, 197 Ark. 676. 

Conn.—Manchester Realty Co. v. 

Kanehl, 36 A.2d 114, 130 Conn. 562. 
Ga—Pickens Inv. Co. v. Jones, 62 S. 

E 2d 753. 82 Ga.App. 860. 

66 C.J. p 312 note 14. 

9- Ga.—McLaren v. Clark, 7 S.E. 230, 
80 Ga. 423. 

NY—Arndt v. Altman. 49 N.Y.S.2d 
706, 181 Misc. 887, affirmed 48 N.Y. 
S.2d 472. 267 App.Div. 955. 

10l Ga.—Bolton v. Union Banking 
Co.. 131 S.E. 107, 34 Ga.App. 485. 

N Y.—Lomer v. Meeker, 25 N.Y. 361. 
13- Ark.—Wilson v. Whitworth, 125 
S W 2d 112, 197 Ark 675. 

Kan —Atlas Acceptance Corp. v. 
Spurgeon, 118 P.2d 635, 154 Kan. 
290. 

N C.—Life Ins. Co. of Virginia v. 

Smathers, 192 S E. 851, 212 N.C. 40. 
66 C J. p 312 note 17. 

IK Ga.—Holland v. Chambers, 33 
Ga. 193. 

Tex.—Lawrence v. Griffin, 80 TeX. 
400. 

13. Neb—Klosterman v. CHcott, 41 
N.W. 250, 25 Neb. 382—Cattle v. 
Haddox, 16 N.W. 841, 14 Neb. 527. 

14. N.Y.—Whitehead v. Heidenheim- 
er, 68 N.Y.S. 704, 57 AppJDiv. 590. 

15. US.—Levy v. Gadsby, DIsLOdL, 
3 Cranch 180, 2 L Ed. 404. 

66 C.J. p 312 note 2L 

In mortgagors* action to have notes 
secured by deed of trust declared 
usurious by reason of provision in 
deed of trust requiring mortgagors 
to pay taxes on notes, valid basts of 
asses sm ent of notes for taxation wa m 
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and in some cases it has been asserted generally 
that the existence of usury in a particular trans¬ 
action is a mixed question of law and fact. 1 * 

§ 119. -Instructions 

The rules governing instructions in eivll actions gen¬ 
erally are applicable in actions Involving the Issue of 
usury. 

The rules governing instructions in civil actions 
generally, as discussed in Trial §§ 266-448, apply 
in actions in which the question of usury is in¬ 
volved. 17 Thus, the instructions must correctly state 
the law; 18 and an instruction which ignores the 
issue of usury, raised by the pleadings and the evi¬ 
dence, is erroneous. 18 

§ 120. -Verdict and Findings 

Findings should be made showing that the transaction 
was or was not usurious; the findings should conform 
to the evidence and should not be inconsistent with each 
other. 

In an action wherein usury is in issue, the find¬ 
ings of the court or jury may and should be of facts 
showing that the transaction in question was or was 
not usurious; 20 but findings of ultimate facts are 
all that are required. 21 The findings should conform 
to the evidence, 22 and should not be inconsistent 
with each other; 23 judgment cannot be rendered on 
a verdict resting on findings irreconcilably in con¬ 
flict. 24 General findings constituting no more than 
legal conclusions do not impair and must yield to 
contrary specific findings of fact established by com¬ 
petent evidence. 25 

question for court and not for jury. 

—John Hancock Mut. Life Ins. Co. v. 

Davis. Tex.Civ.App., 163 S.W.2d 433, 
error refused. 

18. S.C.—Ft. Valley Exch. Bank v. 

McMillan. 67 S.E. 630. 76 SC. 661. 

Utah.—Cobb v. Hartenstein, 152 P. 

424, 47 Utah 174. 

17. Iowa.—Polk County Sav Bank 
v. Harding. 86 N.W. 776. 113 Iowa 
611. 

66 C.J. p 313 note 24. 

18. Ga.—Simpson v. Charters, 106 
S.EL 31, 185 Ga. 692. 

66 G.J. P 313 note 24. 

19. Ga.—Simpson v. Charters, supra. 

99. Cal.—Ewalt v. Mortgage Securi¬ 
ties of Santa Barbara, 19 P.2d 60, 

129 CalApp. 669. 

66 C.J. p 313 note 26. 

XURdMMt findings 

In action against holder of chattel 
mortgage on automobile for conver¬ 
sion of automobile, jury's findin g 
that plaintiff obtained only 6376 on a 
$476 note did not establish that $100 
represented usurious interest, where 
issues of fact were raised as to 


General verdict In an action on a note or other 
obligation defended solely on the ground of usury, 
a verdict against defendant involves a finding 
against usury , 26 unless the verdict is for a smaller 
sum than sued for . 27 Where, on a cross petition by 
defendant, the jury renders an affirmative verdict 
for a specified amount which defendant is not en¬ 
titled to recover under the statute, the court is au¬ 
thorized to reject the erroneous part of the ver¬ 
dict 28 and render a simple judgment for defendant . 28 

§ 121. Judgment or Decree and Enforcement 
Thereof 

The judgment in s proceeding involving usury should 
conform to the leeues end the findings thereon, end should 
be eo framed as to give effect to the applicable statutory 
provisions. 

In a proceeding involving usury or a claim of 
usury, the judgment should conform to the issues 
and the findings thereon. 30 Where an obligation 
sought to be enforced is found to be usurious, the 
judgment or decree should be so framed as to give 
effect to the applicable statutory provisions, 31 and 
where it is so framed, it is not itself usurious. 32 
Even where usury has not been pleaded or set up 
by defendant, yet where it is apparent, the court 
may, of its own motion, deny recovery of the usuri¬ 
ous interest. 33 However, a judgment or decree 
based on a usurious contract is valid where usury 
has not been pleaded. 34 It has been held that since 
a usurious waiver of homestead rights is void, a 
judgment rendered on a usurious obligation con- 

Ga—Hill v Anderson Banking 
Co. 88 S.E. 749, 18 Ga.App 41. 

27. Me.—Warren v. Coombs. 20 Me 
144 

98. Ohio —Clutch v. Ebright. 5 Ohio 
App 449. 

Setting aside verdict generally see 
supra 8 118. 

29. Ohio -—Clutch v. Ebright, supra 

eO. Ky —Bank of Commerce, for 
Use of Turner, v. Howard, 78 S W 
2d 36, 257 Ky. 896. 

31. D.C—Knott v. Jackson, Mun 
App., 31 A 2d 662 

66 G.J p 313 note 33. 

32. Okl—Daniels v. Bunch. 223 P. 
841, 98 Okl 47. 

33. Cal.—-Wallace v. Zinman, 254 P. 
946. 200 Cal 585. 62 A.LR. 1341. 

66 C.J. p 313 note 35. 

34. Mlse.—Hardin v. Grenada Bank, 
180 So. 805, 182 Miss. 689—Chand- 
lee v. Tharp. 137 So. 640, 161 Miss 
623. 78 A.L.R. 445. 

Pa—Uhlinger ▼. Burin, Com.PL. 32 
West.Co. 146, 


whether the $100 represented an 
agreed carrying charge, insurance, 
and interest, and there was no jury 
finding on these disputed items re¬ 
lating to the issue of usury and the 
amount thereof, if any.—Wright Ti¬ 
tus, Inc, v. Swafford. Tex Civ.App., 
133 S.W.2d 287, error dismissed, judg¬ 
ment correct. 

9L Cal.—Ewalt v. Mortgage Securi¬ 
ties of Santa Barbara, 19 P.2d 60. 
129 Cal.App. 659. 

22. Conn —Atlas Realty Corp. v. 
House, 188 A. 9, 120 Conn. 661. 

23. Tex.—Woo ton v. Jones, Civ. App., 
286 S.W. 680. 

Findings held not Inconsistent 

Tex.—Standard Supply 4b Hardware 
Co. v. Christian-Carpenter Drilling 
Co., Clv.App. ( 183 S W 2d 667, error 
refused—Federal Mortg. Co. v. 
State Nat. Bank of Corsicana, Civ. 
App., 254 SW. 1002. 

94. Tex.—Mossier Acceptance Co. v. 
Robinson, Civ.App., 255 S.W.2d 914, 
refused no reversible error. 

25* Cal.—Martin v. Ajax Const. Co., 
269 P.2d 132, 124 CaLApp.2d 426. 
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tmining such a waiver cannot be collected out of 
property exempted under the Homestead Act 15 

In equity . In a suit for equitable relief against 
usurious security complainant will be given relief 
only to the extent of the usury. 36 A court of equi¬ 
ty, having jurisdiction of the case, may order a 
sale under the security complained of, and the 
application of the proceeds to the satisfaction of 
the liens thereon according to their several prior¬ 
ities. 37 When authorized by the pleadings, the 
court may stay execution of the judgment against 
the borrower on the pnncipal debt until receipt of 
the master’s report showing the amount the bor¬ 
rower is entitled to recover on his cross bill for 
usury paid. 38 

Interest . In a suit to recover back a usurious 
payment, plaintiff is entitled to interest from the 
date when he made the payment. 33 In an action on 
a usurious contract, a judgment for the proper 
amount, after eliminating the usury, will bear in¬ 
terest at the statutory, rather than the contract, 
rate 40 

§ 122. Review 

Rules governing appeals generally are applicable to 
appeals in cases involving usury. 


UStJfcY §§ 121-123 

General rules governing appeals are applicable to 
appeals in cases involving usury. 41 In the absence 
of error, the judgment of the lower court will not 
be disturbed. 43 

§ 123. Costs 

Rules governing costs generally are applicable In 
actions Involving the issue of usury. 

Rules governing costs generally are applicable 
in actions involving the issue of usuiy. 43 Effect 
will be given to applicable statutes providing that 
defendant shall be entitled to his costs 44 and that 
plaintiff shall not have his costs 45 where in a suit 
to enforce the debt or security a defense of usury 
is successfully established or it is made to appear 
that usurious interest has been intentionally taken 
or reserved. Conversely, such statutes will not be 
given effect when they are not applicable or con¬ 
trolling ; 46 and it has been held that such a statute, 
being declaratory of the common law, does not take 
from the courts the power to make a just apportion¬ 
ment of costs. 47 Under some statutes the refusal 
of the borrower before action brought to tender 
pnncipal and legal interest will subject him to the 
payment of costs. 48 

Attorneys fees . It has been held that usury in a 


39. Ga.—Cleghorn v. Greeson. 77 Ga. 
343. 

38. Ala—Johnson v. Reed. 165 So. 
759. 281 Ala. 525. 

66 C.J. p 313 note 39. 

Special relief under general prayer 
Where main effort of bill was to 
establish usury in a series of notes, 
and there was a general prayer for 
relief, and there was a dispute be¬ 
tween parties as to a check which 
made up part of aeries of notes, ac¬ 
tion of trial court rendering judg¬ 
ment against defendant for amount 
of check was not inconsistent with 
relief from usury on series of notes. 
—Haralson v. Jones, 232 S.W.2d 416, 
33 Tenn App. 572. 

87. Va.—Martin v. Hall, 9 Gratt 8, 
50 Va. 8. 

3ft. Tenn.—Russellville Bank & 

Trust Co. v McGhee, 65 S.W.2d 202, 
16 Tenn.App. 460. 

39 . Cal.—Douglas v. Klopper, 288 P. 
36, 107 CaLApp. 785. 

40 . Okl.—Daniels v. Bunch, 228 P. 
841, 98 Old. 47. 

“Ooatriet rats** aad “legal rata* 9 com¬ 
pared aad distinguis he d 
Where the rate of Interest Is fixed 
by statute at alx per cent, but may 
be made eight per cent by contract, 
the former is termed the "legal rate" 
and the latter the “contract rate."— 
McDonnell v. De Soto Sav., etc.. 


Assoc., 75 S W. 438, 443. 175 Mo. 250. 
272. 97 Am.S.R. 692. 

4L Tex.—Temple Trust Co. v. Coop¬ 
er, Civ.App., 96 S.W 2d 408. error 
dismissed. 

66 C.J p 314 note 45. 

Harmless error 

Cal —Klett v. Security Acceptance 
Co., 242 P.2d 873. 38 Cal.2d 770. 

43. Okl.—Tulsa Industrial Doan A 
Investment Co. v. Johnson, 69 P. 
2d 54. 

43. Important principle 

Where amount involved in action 
involving usury was small but the 
principle involved was a most im¬ 
portant one and plaintiff had been 
beset with arduous task of asserting 
and upholding it, plaintiff was award¬ 
ed interest and costs.—Bonetti v. 
United Beauty Supply, 31 N.Y.S 2d 
463. 

44. Mo—Van Doeren V. Pelt, App., 
184 S.W.2d 744. 

66 C J. p 314 note 50. 

Buis is especially applicable when 
defendant has tendered the sum le¬ 
gally due. 

Ill.—Blythe v. Small, 67 Ill.App. 319. 
Pa.—Quillen v. Harnlk, Com.Pl., 31 
Del.Co. 503. 

Tex—Burkitt v. McDonald, 64 S.W. 

694, 26 Tex.Civ.App. 426. 

Part of costs 

(1) Taxing of some of costs 
against plaintiff who recovered on 
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notes held not abuse of discretion 
where chancellor considered usurious 
charge on one note, failure at first, 
through inadvertence, to apply credit 
thereon, and transfer of another note 
to plaintiff pending suit necessitating 
amendment of bill.—Greene County 
Union Bank v Miller, 75 S.W.2d 49. 
18 Tenn App. 239. 

(2) When an action under such a 
statute is brought on several notes, 
against one of which the defense of 
usury is successfully maintained, but 
against the others no defense is es¬ 
tablished, each party is entitled to 
costs sustained in that part of the 
case in which he prevailed.—Ramsay 
v Warner, 97 Mass 8. 

45. NJ.—Pick v. Brand, Inc., 53 A. 
2d 304, 135 N.J.Law 526, 25 N.J. 
Miac. 329. 

66 C.J. p 314 note 51. 

46. Tex—Ronner v. Welcker, 42 8. 
W. 439. 99 Tex. 623. 

66 C.J. p 314 note 62. 

47. Ala—Murphy v. Merchants Nat. 
Bank of Mobile* 299 So. 894, 240 
Ala. 688. 

Bguity courts are not deprived of 
power to apportion costs in suits In¬ 
volving usury.—Thomas v. Barnes, 
123 So. 18, 219 Ala. 652—Ward v. 
Abbeville Bank, SO So. 941, 190 Ala. 
597. 

4ft. Ky.—Hodge v. Owing*. 6 T.H. 
Mon. 91. 
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loan will not prevent recovery of reasonable at¬ 
torney's fees for foreclosure of a mortgage secur¬ 
ing the loan. 4 * A statute authorizing recovery by 
the prevailing party of attorney’s fees in an action 
to recover back usury paid does not entitle plaintiff 


»L aj.& 

to recover such fees where he has not any 
usurious payment; 50 nor will attorneys' fees 1m 
taxed against a party on the ground of his being 
stubbornly litigious where his conduct does not 
fall into such classification. 61 


XV. EIGHTS AND REMEDIES OF THIRD PERSONS 


§ 124. Right to Relief against Usurious Con¬ 
tract or Transaction Generally 

a. Transaction void or voidable 

b. Defense of usury unavailable to debtor 

or borrower; waiver 

c. Usury as affecting bona fide holding as 

to third person 

a. Transaction Void or Voidable 

Contracts, Instruments, or other transactions tainted 
with usury are voidable at the option of the borrower, 
or hie privies, and, generally, a usurious contract will not 
be voidable at the option of a stranger to such a trans¬ 
action. 

While there is apparently some authority to the 
contrary, 62 even a declaration of the statute that 
contracts, instruments, or other transactions, 63 or 
titles 64 tainted with usury are void is usually con¬ 
strued by the courts to mean that they are voida¬ 
ble at the option of the borrower, or his privies, or 
those claiming under him. In general no other per¬ 
son has the privilege, 66 and the transaction is not 
voidable at the option of a stranger, or one not a 
party, to the usurious transaction, 66 who is not, 
and cannot be, injured by it; 67 and, even though 
the taking of usury is prohibited and is made pun¬ 


ishable as a misdemeanor, the usurious contract will 
not be void as to third persons. 63 On the other 
hand, the fact that a person was the assignee of, 
and not an original party to, a usurious contract does 
not prevent the contract from being void for usury 
as to the assignee. 60 

Setting up usury for benefit of, or with consent 
of, debtor. According to some cases, under certain 
circumstances a third person may set up the de¬ 
fense of usury for the benefit of the borrower or 
debtor, 60 or, perhaps, with the debtor’s consent 61 

b. Defense of Usury Unavailable to Debtor or 
Borrower; Waiver 

A borrower may waive the defense of usury, and If 
he has waived, or la estopped to plead, usury, so Is his 
privy or those claiming under him. 

It is within the option of the debtor to decide 
whether or not he shall take advantage of the usury 
statute, 62 and, in accordance with the general rule, 
discussed supra § 91, as affecting third persons, 
the borrower may waive the defense of usury 63 
by failing to plead the defense, 64 and, if the bor¬ 
rower or debtor has waived, or is estopped to plead, 
usury, so is his privy or those claiming under him, 66 


48. Fla.—Purvis v. Frink, 54 So. 862, 
61 Fla. 712. 

60. Old.—-Midland Savings A Loan 
Co. v. Gast Heights Development 
Co.. 197 P. 484, 81 Okl. 172. 

51. Ga—Graham v. Lynch, 57 8.E.24 
86, 206 Ga SOI. 

58. Mo.—Davis v. Tandy, 91 S.W. 

457. 107 Mo.App. 437. 

66 C J. p S17 note 94. 

53. N.Y.—Williams v. Tilt, 26 N.Y. 
319. 2 Transcr.A 131. 

66 C.J. p 317 note 95. 

54. Ga.—Scott v. Williams, 28 SE. 
243. 100 Ga. 540. 62 Am.S.R. S40. 

66 C.J. p 817 note 96. 

Under usury law prior to act of 
1916, the defense of usury was a per¬ 
sonal one unavailable except to the 
borrower and hia privies; but, where 
both parties claimed title under the 
borrower and one claimed under an 
alleged usurious security deed, the 
other party as a privy of the borrow¬ 
er ootid attach such deed as void for 


usury.—Lankford v. Holton, 200 8.E. 
243, 187 Ga. 94. 

56. N.Y.—Williams v. Tilt 36 N.Y. 
319. 2 Transcr.A. 133. 

66 C.J. p 317 note 97. 

55. Ga.—Scott v. Williams. 38 8 E 
248. 100 Ga. 540, 62 Am-S.R. 840. 

06 C.J. p 317 note 96. 

57. Conn —Reading v. Weston, 7 
Conn. 409. 

58. Ala.—Turner v. Merchants* 
Bank, 28 So. 469, 126 Ala. 397. 

58. Minn.—Midland Loan Finance 
Co. v. Lorents, 296 N.W. 911, 209 
Minn. 278. 

Conditional sale contrast 

Where credit company determined 
amount of “differential,** including 
Illegal interest to be charged on con¬ 
ditional sales of automobUes by deal¬ 
er, and accepted assignment of par¬ 
ticular conditional sale contract from 
dealer on day contract was executed, 
contract was void as to credit com¬ 
pany as well as dealer.—Universal 
Credit Co. v. Lowell, 2 N.Y.8.2d 743, 
166 Misc. 15. 


8 & W.Va—Hatfield v. Sayre, 163 B. 
E 84, 111 W.Va 514, 32 A.L.R. 1148 
—Harper v. Middle States Loan, 
etc., Co., 46 BE. 817. 55 W.Va 149. 
6L W.Va—Hatfield v. Sayre, 168 S. 
E. 84. Ill W.Va 514, 82 A.L.R. 1448 
—Harper v. Middle States Loan, 
etc., Co.. 46 8.E. 817. 55 W.Va 149. 
66 C.J. p 818 note 8. 

88. Conn —Loomis v. Eaton, 82 
Conn. 560. 

88. Aria—Corpus Juris cfttsd In Col¬ 
lator v. Inter-State Fidelity Build¬ 
ing A Loan Aae’n of Utah, 28 P.2d 
626. 631, 44 Aria. 437. 33 A.L.R. 
1020. 

Bl.—Phelps v. Oak Hills Golf Club, 
269 Ill.App. 297. 

66 CJT. p 818 note 7. 

84. Ill.—Hibernian Banking Ase*n v. 

Dart* 130 NJ. 540, 295 Ill. 587. 
Okl.—Midland Saving A Loan Co. v. 
Shell. 157 P. 86, 67 OkL 826. 

65. Tex.—Bookhout v. McGeorge, 
CivApp., 65 8.W.24 613, enor dis¬ 
missed. 
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unless the rights of the latter arose before the occur¬ 
rence of the acts or circumstances constituting the 
alleged waiver. 86 So, where the transaction has 
been purged of usury by an arrangement between 
the creditor and debtor, one subsequently acquiring 
rights solely under the debtor may not set up usury. 87 

Persons involved with corporation to which de¬ 
fense denied. Where the defense of usury is for¬ 
bidden to corporations, as discussed generally supra 
§ 74, the right to assert usuiy is equally unavailable 
to a third person claiming under, 88 or succeeding to 
the rights of, 88 a corporation. It has, however, 
been questioned whether an innocent person, who 
has not assented, or become a party, to the con¬ 
tract may not avail himself of usury as a defense. 70 
i 

c. Usury as Affecting Bona Fide Holding aa to 
Third Person 

It has been held that a contract for the transfer of 
personal property tainted with usury does not necessarily 
prevent a transferee from being a bona fide holder of the 
property as against a person from whom a transferor has 
obtained ouch a property by fraud. 

While there is authority for the view that the 
fact that a contract for the transfer of personal 
property is tainted with usury does not necessarily 


prevent the transferee from being a bona fide hold¬ 
er of the property as against the person from whom 
the transferor has obtained the goods by fraud, 71 
there is authority for the view that, where a mort¬ 
gage 72 or other transfer of collateral 78 is usurious, 
a third person in interest may invoke the rule that 
the mortgagee or transferee is not a bona fide 
holder, and that latent or secret equities wiB pre¬ 
vail over such a mortgage or transfer. 74 

§ 125. -Personal Privilege and Exclu¬ 

sion Therefrom of Strangers to 
Usurious Transaction 

The privilege of claiming protection against usury Is 
personal to a borrower and to those in privity with him, 
and strangers to a usurious transaction, usually, may not 
take advantage thereof. 

Since the purpose of the usury acts is to protect 
the necessitous borrower, 78 or his privies in blood or 
estate, as discussed infra § 126, and not to benefit 
those who are not, and cannot be, injured by the 
usurious transaction, 76 the law confines the privilege 
of claiming this protection to the borrower who has 
been oppressed and to those in privity with him; 77 
the right to attack a transaction for usury is per¬ 
sonal to the borrower, 78 to those in privity with 


08. N.Y.—Mason ▼. Lord. 40 N.Y. 
476. 

6T. N J —Warwick v Dawes, 26 N. J. 
Eq. 648 

• 8 . U.S.—The Vigilancla, N.Y., 73 

F. 462, 16 C C.A. 628. 

N.Y—De Hoe v. Smith, 1 Hun 607, 4 
Thomps. & C 690 addenda. 

Ml U S —In re International Haw 
Material Corporation. C.C.A N. Y.. 
22 F.2d 920. 

70. NY.—Adams v. Mills, 66 N.Y. 
633. 

66 C.J. p 318 note 15. 

7L N.Y—Williams ▼. Tilt, S6 N.Y. 

319, 2 Transcr A 133. 

66 C.J. p 318 note 17. 

72. Ala—Lewis v. Hickman, 77 So 
46. 200 Ala. 672. 

66 C.J. p 318 note 18. 

73. Ala.—Wailes & Co. v. Couch, 76 
Ala. 134. 

74. Ala—Lewis v. Hickman, 77 So. 
46, 200 Ala. 672. 

66 C.J. p 318 note 20. 

78. Miss.—Corpus Juris quoted In 
Fry v. Layton, 2 So 2d 561, 566, 191 
Miss. 17, 184 A.L.R. 1330. 

(6 C.J. p 315 note 68. 
Debtor-mortgagor 

The usury statute is for benefit of 
debtor who may also be debtor-mort¬ 
gagor.—Virginia Trust Co. v Lam¬ 
beth Realty Corp., 2 8.B.24 544, 215 
N.C. 626. 


78. Miss—Corpus Juris quoted In 
Fry ▼. Layton, 2 So.2d 561, 565, 191 
Miss. 17. 134 A.L.R. 1330. 

66 C.J. p 315 note 60. 

77. Miss.—Corpus Juris quoted In 
Fry v. Layton, 2 So 2d 561, 566, 191 
Miss. 17, 134 A.L R. 1330. 

N Y —In re Sexton’s Estate, 47 N.Y. 
S 2d 71. 182 Misc. 986. 

Tex—Glenn v. McCarty, Civ^App., 
130 S W 2d 296. affirmed 166 S.W.2d 
912, 137 Tex. 608. 

66 C J. p 316 note 61. ! 

Who may take advantage of usury 
as between lender and borrower 
see supra 8$ 71-75. 

78. U.S.—Norton v. Commerce Trust 
Co., C.C A Tex., 71 F.2d 186. 

Ala.—Dewberry v. Bank of Standing 
Hock, 150 So 463, 227 Ala. 484. 

Cal—Roesch v De Mota, 160 F.2d 
422, 24 Cal.2d 563. 

! Ill.—Scham v. Besse, 74 N.E.2d 617, 
397 111 309—Phelps ▼. Oak Hills 
Golf Club, 269 IlLApp. 397. 

Miss —Corpus Juris quoted in Fry v. 
Layton, 2 So 2d 561, 665, 191 Miss. 
17, 134 AL.R. 1330. 

Mo.—Straus v. Tribout, 116 &W.2d 
106, 342 Mo. 611. 

N.Y.—Faber v. Siegel. 286 N.YR 974, 
168 Misc. 722. 

N.C.—Virginia Trust Co. ▼. Lambeth 
Realty Corp., 2 S.E.2d 544, 215 N.C. 
526. 

Okl.—Liberty Flan Co. v. Smith, 220 
P.2d 239. 203 Okl. 324. 
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Tex.—Bean v. Peurifoy, Civ^App.. 75 
S.W 2d 489—Glenn v. McCarty, Civ. 
App., 75 S.W.2d 162. 

Wis—Zang v. Schumann, 55 N.W.2d 
864, 262 Wis. 570. 

Wyo—Wyoming Inv. Co. v. Wax, 18 
P.2d 918. 46 Wyo. S2L 
66 C.J. p 315 note 63. 

Mortgagor 

The question of usury is personal 
to mortgagor.—Turner v. Peoples 
State Bank, 300 N.W. 353, 296 Mich. 
438. 

Beneficiary of Insurance policy 

Where assignments of life policies 
and changes of beneficiary were taken 
to obtain security for usurious agree¬ 
ment and were void at law, prior 
beneficiary could raise question of 
usury, since the assignments and 
changes of beneficiary could bo ig¬ 
nored as soon as their usurious char¬ 
acter appeared.—Connecticut General 
Life Ins. Co. v. Benedict, C.C.A.N.Y.. 
88 F.2d 436, certiorari denied Bene¬ 
dict v. Savings Investment 4b Trust 
Co., 57 S.Ct. 622, 823, two cases, 301 
U.S. 694, 81 L.EXL 1356. 

Belatlonship of parties 
Forfeiture of usury statute and 
the right to purge a debt of its usury 
are not objective devices to be ap¬ 
plied in accountancy anywhere usury 
may be discovered, and la behalf of 
impersonal justice, but their avail¬ 
ability depends on the relationship 
of the parties to each other and to 
the subject matter.—Virginia Trust 
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§§ 125-126 USURY 

Mb* discussed infra $ 126, and, as sometimes stated, 
to persons representing the borrower 79 or to his 
sureties. 80 Accordingly, a stranger to the usurious 
contract or transaction, 81 that is, one not a party 
thereto 88 who cannot be injured by the usurious 
transaction, 88 or who has acquired no rights based 
on the usurious contract, 84 usually cannot take ad¬ 
vantage of usury; and this is true, even though such 
third person may be affected incidentally by die usu¬ 
rious contract. 86 On the other hand, ordinarily 
one who has the legal right to protect the debtor’s 
estate may avail himself of the plea of usury. 86 The 
actual borrower may claim relief under the usury 
laws, notwithstanding the borrowing is made in the 
name of another. 87 

§ 126. -Privies and Successors in Title 

Parsons in privity with a borrower havo right to 
attack a transaction as usurious. 

It is generally recognized that the right to attack 
or question a transaction is personal to the borrow¬ 
er or debtor, as discussed supra §§ 71, 125, and 
to those in privity with him; 88 that is, not only the 
borrower or debtor, but also persons in privity with 
him, may take advantage of usury affecting the 


debt or obligation, 89 as sometimes stated, usury is 
available as a defense to a person who claims under, 
or who is in privity with, the borrower or debtor; 90 
and it has also been stated, in terms of exclusion, 
that the right is confined to the borrower or debtor, 
as discussed supra § 125, and to those in privity with 
him. 91 The rule permitting privies of the borrower 
to set up usuxy extends to privies in law, 98 privies 
in blood, 98 privies in representation, 94 privies in 
estate, 96 and, according to some cases, privies in 
contract, 98 although there is apparently authority 
for the view that the rule permitting the setting 
up of usury does not apply, in full force at least, 
to persons succeeding by contract to the rights of, 
or in privity by contract with, the debtor. 97 As the 
rule is sometimes stated, this right to plead usury 
usually extends to the successors in lai^ of the 
debtorthus the debtor’s personal representa¬ 
tive and his heirs at law, as discussed infra § 128, 
and his assignee or trustee in bankruptcy, infra § 
129, usually are permitted to take advantage of the 
usury statutes to the same extent as the borrower 
or debtor himself. So it has been asserted that a 
subsequent holder of title to lands subject to a 
usurious mortgage, who stands quoad hoc in the 


Co. v. Lambeth Realty Corp, 2 SE 
2d 644, 215 N.C. 626. 

79. Miss.—Corpus Juris quoted im 
Fry v. Layton. 2 So 2d 561. 565, 191 
Miss. 17. 134 A L.R. 1330. 

Okl.—Liberty Plan Co v. Smith, 220 
P.2d 239, 203 Okl. 324. 

Wls.—Zang v. Schumann, 55 N.W.2d 
864, 262 Wis. 570. 

66 C.J. p 315 note 65. 

80. Miss.—Corpus Juris quoted in 

Fry v. Layton, 2 So.2d 561, 565, 191 
Miss. 17. 134 A.L R. 1330. 

€6 C.J. p 315 note 66. 

8L Miss—Corpus Juris quoted Im 

Fry v. Layton, 2 So 2d 661, 665, 191 
Miss. 17, 134 A.L.R. 1330. 

Tenn.—Ross v. Gossett, 2 TennApp. 
233. 

Tex.—Bean v. Peurifoy, Civ.App, 75 
S.W.2d 489. 

Wis.—Zang v. Schumann, 55 N.W. 2d 
864. 262 Wis. 570. 

66 C.J. p 251 note 92, p 316 note 68. 

88. Iowa.—Capital Loan Co. v. Keel¬ 
ing. 259 N.W. 194, 219 Iowa 969 
Missw—Corpus Juris quoted Im Fry v. 
Layton, 2 So.2d 561, 565, 191 Miss. 
17,134 A.L R. 1330. 

66 C.J. p 316 note 69. 

88. Miss.—Corpus juris quirted Im 
Fry v. Layton, 2 So. 2d 661, 566, 191 
Miss. 17. 134 A.L.R. 1330. 

66 C.J. p 316 note 70. 

9i Miss.—Corpus Juris quoted im 

Fry v. Layton, 2 So.2d 561, 565. 191 
Miss. 17, 134 A.L.R. 1330. 


Tex—Sugg v. Smith. Civ App , 205 S 
W. 363. 

85. Miss—Corpus Juris quoted im 
Fry v. Layton. 2 So 2d 561, 565, 191 
Miss. 17. 134 A L R. 1330. 

66 C.J. p 316 note 72. 

88. N.C—Chas. S Riley & Co v. W 
T. Sears & Co.. 70 S K 997, 154 N 
C. 609. 

66 C.J. p 316 note 73. 

87. N.J—Gelber v. Kugel's Tavern, 
89 A.2d 654, 10 N.J. 191. 

66 C.J. p 316 note 74. 

88. Ky.—Dexter v. Beaver Dam De¬ 
posit Bank. 245 S.W.2d 599. 

N.T.—West Side Federal Sav. A Loan 
ABs*n of New York City v. Rosen, 
118 N.Y.S.2d 311. 202 Misc. 442- 
In re Sexton's Estate, 47 N.Y.S.2d 
71. 182 Misc. 986. 

Tex.—Glenn v. McCarty, Civ.App., 75 
S.W.2d 162. 

66 C.J. p 316 note 77. 

80. N.Y.—Edelman v. Cymberg, 27 
N.Y.S.2d 151, 261 App.Div. 698, re¬ 
argument denied 29 N.Y.S.2d 909, 
262 App.Div. 921, appeal denied. 

66 C.J. p 816 note 79. 

90l N.Y.—Yormark v. Waldman, 217 
N.Y.S. 501, 127 Misc. 748. 

66 C.J. p 317 note 80. 

Privity mot Shown 
Usury in transaction between par¬ 
ties to mortgage sought to be fore¬ 
closed was not available as defense 
to person claiming superior lien un¬ 
der purchase-money mortgage, in ab¬ 
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sence of showing of privity between 
himself and borrower of money se¬ 
cured by former mortgage.—Beeler v 
Eldorado Cleaners. 261 N.Y.S. 673, 146 
Misc. 579. 

9L Tex.—Glenn v. McCarty, Civ 
App. 130 S.W.2d 295. affirmed 155 
S.W 2d 912, 137 Tex. 608. 

66 C J p 317 note 82. 

92. N C.—Faison v. Grandy, 88 S E 
897, 128 N.C. 438. 83 Am.S.R. 693. 

93. Mo—Coleman v. Cole, 69 SW. 
106, 158 Mo. 253. 

66 C.J. p 317 note 84. 

9C Mo.—Coleman v. Cole, supra. 

66 C.J. p 317 note 85. 

98. Mich —Tuxedo Enterprises v 
Detroit Trust Co., 261 N.W. 283, 272 
Mich. 160. 

66 C.J. p 317 note 86. 

Privies of mortgagor 
Mich.—Tuxedo Enterprises, Inc. v. 
Detroit Trust Co, 261 N.W. 183, 
272 Mich. 160. 

96. Ind.—Jones v. Bryan, 102 N.E. 
163". 53 Ind.App. 662. 

66 C.J. p 317 note 87. 

97. W.Va.—Hatfield ▼. Sayre, 168 S. 
E. 84, 111 W.Va. 514, S3 A.L.R. 1148. 

66 C.J. p 317 note 88. 

88. Miss.— Corpus Juris quoted im 
Fry v. Layton, 2 So.2d 661, 665, 181 
Miss 17. 134 A.L.R. 1330. 

Mo.—Securities Inv. Co. of St. Louis 
v. Rottwelller, App., 7 S.W.2d 484. 
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shoes of the mortgagor may set tip the defense of 
usury.®* 

§ 127. Particular Third Persons 

Right to relief against usurious transactions as 
to various third persons is discussed infra §§ 128- 
133. 

Examine Pocket Parts for later cases. 

§ 128. -Personal Representatives, Heirs, 

and Devisees 

Personal representatives, heirs, and devisees of a 
borrower may take advantage of usurious acts to the 
same extent as the decedent might have done. 

In general, the personal representative of a de¬ 
ceased borrower may take advantage of the usury 
acts to the same extent as decedent might have 
done 1 In an action by executors for distribution, 
where assignees of the beneficiaries were made par¬ 
ties, the executors of such beneficiaries who seek 
no equitable relief against any party are not deprived 
of their legal right to show that the assignments 
were void because of usury, without paying the 
amount actually lent with interest. 2 Where, how¬ 
ever, the debtor had lost the right to attack a 
transaction on the ground of the usury, his admin¬ 
istrator may not do so. 3 In an action against the 
maker of a note given by him in settlement of a 
usurious debt due from one of whose estate the 
maker was administrator, the maker may not set 
up usuiy where he has received from the estate 
the full amount for which he gave his note. 4 

Heirs and devisees. It is generally held that the 
borrower's heirs, 5 or devisees, 6 are in such close 
privity with him as to be entitled to succeed to his 
privilege of pleading usury, as is the wife of a 
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deceased debtor, who by virtue of statute takes a 
portion of her deceased husband’s estate. 7 

§ 129. — Assignee or Receiver of Borrow¬ 
er or Debtor 

a. In general 

b. Assignee for benefit of creditors 

c. Assignee or trustee in bankruptcy 

d. Receiver 

a. In General 

Generally, an assignee of a borrower may not Inter¬ 
pose the defense of usury in a suit on a usurious contract. 

While there is authority for the view that the 
right of a borrower to recover usurious interest paid, 
as discussed infra § 135, and the right to interpose 
the defense of usury in a suit on a usurious con¬ 
tract, 8 may be assigned, that the assignee of the 
borrower may raise the question of usury to the 
same extent as the borrower may, 9 and that a per¬ 
son holding property under an absolute and un¬ 
qualified transfer or assignment for a valuable con¬ 
sideration may set up the defense of usury against 
a creditor of the transferor who seeks to enforce 
a lien on such property based on a usurious debt, 10 
it has been broadly asserted that, since the defense 
of usury is personal to the party who makes the 
contract, the defense may not be set up by such 
party's assignee ; u and it has been held that, after 
an account containing a usurious item has been 
rendered to the debtor, and its correctness con¬ 
ceded by him, and the account has become a stated 
account, the assignee of the debtor may not assail 
the item for usury when it is brought forward as a 
set-off by the other party to the account. 12 An as¬ 
signment merely of an expected surplus in property 
pledged to secure a usurious loan docs not entitle 
the assignee to avoid the lien or to claim the prop- 


99. Miss—Corpus Juris quoted in 

Fry v. Layton. 2 So 2d 661, 666, 191 
Miss. 17. 134 A.LR 1330 
N.J—Berk v. Isquith Productions, 
131 A. 626. 98 N.J.Eq. 608. 

1. Mo.—Securities Inv Co. of St 
Louis v. RottweiUer, App., 7 S.W.2d 

484. 

66 C.J. p 318 note 22. 

Payment or tender of amount lent 
An executrix who was not the bor¬ 

rower could not maintain equity ac¬ 
tion for cancellation or recovery of 
usurious instruments without alleg¬ 
ing p aymen t or tender of payment of 
amount actually received by decedent 

_Singer v. Lichtman, 800 N.Y.S. 140, 

262 APP.D1V. 894. 

8. N.Y.—Muller v. City of Philadel¬ 

phia, 101 N.E. 762, 208 N.Y. 182. 


3. Ga.—Scott v. William*, 28 S.E 
243, 100 Ga. 540. 62 Am S.R. 340. 

4. NH—Little v. White, 8 N.H. 276 

5. Mo —Securities Inv. Co. of St 
Louis v. RottweiUer, App., 7 S.W.2d 
484. 

66 C.J. p 319 note 27. 

0. N.Y.—Buckingham v. Corning, 91 
N.Y. 626. 

66 C J. p 319 note 28. 

Interest applied to principal 

The right of testators to have usu« 
rious interest applied to principal of 
note passed to their devisees and 
privies in estate.—Travelers Ins. Co. 
v. Stiles, Tex.ClvA.pp, 110 S.W.2d 
986, error granted. 

7. Ind.—Jones v. Bryan, 102 N.E. 

152. 52 IndApp. 650. 
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8. N.J.—Berk v. Isquith Produc¬ 
tions, 131 A 526, 98 N.J.Eq 608. 

66 C J p 319 note 32. 

9. Cal.—Western States Acceptance 
Corporation v. Frank D. Tuttle, 
Inc, 290 P. 574, 210 Cal. 61. 

66 C J. p 319 note 33. 

10. Ohio—Corcoran v. Powers, f 
Ohio St. 19. 

1L Mich —Barney v. Tontine Surety 
Co, 91 N.W. 140, 131 Mich. 192. 
Okl.—Pierce v. C. I. T. Corporation, 
41 P 2d 481, 170 Okl. 088. 

Grantee 

The question of usury may not be 
raised by a grantee.—.Turner v. Peo¬ 
ples State Bank. 800 N.W. 262, 2*9 
Mich. 432. 

N.Y.—-Bullard v. Raynor, 10 M. 
Y. 197, 
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erty fate therefrom. 1 * The right of the assignees 
of a contract for the purchase of land who have 
agreed to pay to the vendor part of the purchase 
price as consideration for the assignment, to set 
up usury in the contract between the original par¬ 
ties in a suit to foreclose a mortgage given by the 
assignees to secure part of the purchase price has 
been denied. 14 

b. Assignee for Benefit of Creditors 

An anifliiH for tho bonoflt of creditors Is entitled to 
plead usury In actions on usurious claims to the same 
extant ae a debtor bimaolf. 

While there is authority to the contrary 15 the 
view has been taken that the assignee under a gen¬ 
eral assignment for the benefit of creditors is entitled 
to protect the assets in his hands by pleading usury 
in actions on usurious claims to the same extent as 
the debtor himself. 16 The view has been expressed, 
however, that the assignee cannot set up usury to 
defeat a debt not secured by the assignment 17 It 
seems that, where a sale under a foreclosure of a 
mortgage produced less than the amount actually 
advanced to the mortgagor, the fact that there was 
usury in the mortgage does not give an assignee 
for the benefit of creditors of the mortgagor any in¬ 
terest in the fund. 16 

Assignee of creditors of corporation to which de¬ 
fense denied . Where by statute the defense of usury 
is denied to a corporation, as considered supra § 
74, such defense is not open to the assignee for the 
benefit of creditors of the corporation. 16 

c. Assignee or Trustee in Bankruptcy 

An assignee or trustee In bankruptcy. In the absence 
of a statute providing otherwise, may plead usury as a 
defense to claims against a bankrupt’s estate. 

It has been held or recognized that an assignee 
or trustee in bankruptcy acquires the bankrupt’s 
right to protect the estate against usurious claims, 20 


sl CU.SL 

and, in the absence of a statute paenriding otherwise 
he may plead usury as a defense to claims against 
the bankrupt’s estate,* 1 or bring suit to recover bade 
usurious interest paid, as discussed infra § 135, or 
to recover the value of securities pledged by the 
bankrupt to secure a usurious loan.** 

d. Receiver 

A receiver for a borrower or debtor may claim tho 
benefit of usury laws. 

The right of a receiver for a borrower or debtor 
to claim the benefit of usury laws has been recog¬ 
nized. 26 

Receiver of corporation to which defense of usury 
denied . Where by statute the defense of usury is 
denied to a corporation, as discussed supra § 74, 
such defense is not open to the receiver of an in¬ 
solvent corporation. 24 

§ 130. -Purchaser or Grantee of Proper¬ 

ty Subject to Usurious Lien or En¬ 
cumbrance 

a. In general 

b. Sale or conveyance subject to encum¬ 

brance 

c. When purchaser or grantee assumes 

payment of lien debt 

d. Purchaser at sale 

a. In General 

Usually a mortgagor may defeat a grantee’s right 
to act up the defense, but when the Intention of the par- 
ties is that a purchaser takee In the property encum¬ 
bered by a usurious lien the same rights as a seller had, 
generally, such a buyer may contest the validity of any 
lion on the property because of usury. 

While usually a mortgage debtor may, by affirm¬ 
ing the usurious transaction, deprive his grantee of 
the right to plead usury, 25 or, as otherwise stated, 
the defense may be waived by the mortgagor so as 


13. N.Y.—Dalton v. Smith, 86 N.Y. 
176. 

14 Pa.—Industrial Sav., etc, Co. v. 

Hare. 65 A. 1080, 216 Pa. 889. 
lft. W.Va.—Snyder v. Middle States 
Doan. etc.. Co.. 44 S.E. 260. 52 W. 
Va. 655. 

66 CU. p 219 note 41. 

1SL Kan.—Bl&keman v. Busby, 60 P. 

1004, 61 Kan. 745. 

66 CU- p 819 note 42. 

1T« Tenn.—Parker v. Bethel Hotel 
Co., 24 S.W. 209, 96 Tenn. 252, 211* 
SUL 706. 

It Md . —Real Estate Trustee v. 

Jjdbfcn, 189 A. 351. 168 Md. 624. 
lft Ohio.—Alston v. American Mort¬ 
gage Co. m N.E. tn, 116 Ohio 

fit 6U. 


20. Cal.—Corpus Juris quoted la 
Nuckolls v. Bank of California. Nat. 
Ass'n, 74 P.2d 264, 268, 10 Cal.2d 
266. 114 A.D.R. 708. 

•6 CU. p 220 note 48. 

81. U.S.—In re Miller, D.G.N.Y., 21 
F.Supp. 644. 

Cal.—Corpse Juris quoted in Nuckolls 
▼. Bank of California, Nat. Ass’n, 
74 P.2d 264. 268, 10 Cal.2d 266, 114 
A.D.R. 708. 

<0 G.J. p 820 note 49. 

Befeaso of usury denied 

Where mortgaged premises owned 
by bankrupt and hie wife ae tenants 
by entirety, were conveyed to general 
assignee for benefit of creditors, sub¬ 
ject to mortgage, and each assignee 
subsequently eonueyed them to true- 

7 16 


tee In bankruptcy subject to mort¬ 
gage, trustee could not Interpose de¬ 
fense of usury In foreclosure suit— 
Arzoui&n v. Da Mont 28 N.Y.S.2d 601, 
265 App.Dlv. 985. 

92m Cal Corpus Juris ousted in 

Nuckolls v. Bank of California, Nat 
Ass'n, 74 P.2d 284, 268, 10 Cal. 2d 
266. 114 A.D.R. 708. 

N.Y.—Dalton v. Smith, 86 N.Y. 170. 

6ft N.Y.—In re Sexton’s Estate, 47 
N.Y.B.24 71, 182 Mlso. 184 
86 CU. p 820 note 11 

24. N.Y.—Curtis v. Deavitt lft N. 
Y. 9. 

•6 C.J. p 220 note 54. 

94 DL—Wllseu ft Bs cd. 26S HU9ft 
280* 
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to defeat die grantee's right to set up the defense 28 
according to some cases, when the terms of the 
contract of sale of property encumbered by a usu¬ 
rious lien are such that it is apparent that the in¬ 
tention of the parties was that the purchaser should 
take in the property exactly the same rights that 
inhered in the vendor, the purchaser may contest 
the validity of any lien on the property because of 
usury; 27 and with respect to property subject to a 
mortgage, if the sale is of the title as a whole, and 
not merely of the equity of redemption, with no de¬ 
duction from the purchase price because of the mort¬ 
gage, 28 or the conveyance is by a full-covenant 
deed without reference to the mortgage, 20 the pur¬ 
chaser or grantee is not precluded from setting up 
usury. 

There is, however, apparently authority to the 
contrary. 20 Furthermore, in some cases there have 
been intimations or statements by the court which 
at least tend to narrow the right of a subsequent pur¬ 
chaser to set up usury against a mortgagee, 81 and 
it has broadly been asserted that, if usury exists 
in a sale of goods, a person who subsequently buys 
the goods from the original buyer may not impeach 
the consideration on the original sale as against 
the original seller. 32 

Absence of agreement . In some jurisdictions it is 
laid down broadly that, if there is no agreement or 
understanding between the mortgagor and his gran¬ 
tee as to setting up the defense of usury, the grantee 
may set up such defense, 33 and that, in the absence 
of any agreement to the contrary, there is implied 
authority from the mortgagor of property to his 
grantee to make the defense. 34 * 

Grantee who joined in conveyance . The joinder 
of a wife with her husband in a mortgage does not 
estop her as a subsequent grantee of the premises 
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to assert the invalidity of the mortgage on the 
ground of usury, 26 and the right of the wife to set 
up usury with respect to the mortgage in which 
she joined has been upheld where die subsequently 
took from the husband a conveyance of the prop¬ 
erty as a gift. 88 

Purchase of mortgagors? interest by comortga~ 
gor. One of several joint mortgagors, being liable 
for the whole debt, may, after purchasing the in¬ 
terests of his comortgagors, in an action to fore¬ 
close the mortgage, plead the defense of usury 
to the full extent of the note, and not merely to 
the extent of his original interest in the land. 27 

Releasee of a mortgagor, who has no interest in 
the premises other than as trustee for the mortgagor, 
under a release, without consideration, made by the 
mortgagor for the purpose of creating the trust, 
cannot successfully defend on the ground of usury 
in a suit to foreclose the mortgage in which the 
mortgagor as a party defendant has suffered a 
decree pro confesso. 38 

Remote grantees usually have no greater right as 
to the defense of usuiy than have their immediate 
predecessors in title. 80 

Purging debt of usury . In some jurisdictions the 
purchaser of realty charged with a usurious mort¬ 
gage debt may, with the acquiescence of the mort¬ 
gagor liable for a deficiency judgment, proceed in 
equity to purge the debt of usury, 40 notwithstand¬ 
ing the creditor’s subsequent voluntary waiver of 
his right to a deficiency judgment against the mort¬ 
gagor. 41 

Redemption by purchaser . The view has been tak¬ 
en that the purchaser of real property, who seeks by 
suit in equity to redeem from a mortgage to which 
the property was subject when the purchase was 
made, is entitled to have deducted from the amount 


86. Ill.—Wilson v. Reed, supra— 
Schiele v. Anderson. 252 IlLApp 
290. 

87. Cal.—Roesch v. De Mota, 150 P. 
2d 422. 24 Cal.2d 668. 

66 C.J. p 320 note 58. 

88. N D.—Gold-Stabeck Loan & 

Credit Co. v. Kinney. 157 N.W. 482. 
88 N.D. 495. 

66 C.J. p 320 note 59. 

Where the entire interests of orig¬ 
inal borrower and option holder In 
encumbered property was transferred 
to a newly formed corporation in ex¬ 
change for all of corporation's stock, 
no cash consideration being received, 
the defense of usury was available 
to the original borrower as well as 


to the corporation.—Roesch v. De 
Mota, 150 P 2d 422. 24 Cal.2d 563. 

29. NT.—Brown v. Jones, 152 N.T. 
S. 571. 89 Misc. 538. 

30. Ind.—Studabaker v. Marquardt, 
55 Ind. 341. 

66 C.J. p 321 note 61. 

8L Iowa.—Huston v. Stringham. 21 
Iowa 36. 

66 C.J. p 321 note 62. 

38. U.S.—Simpson v. Wiggen, CC 
Mass. 22 F.Cas.No.12.887, 3 WoOdb 
A M. 413. 

33. Ill.—Crawford v. Nimmona. 54 N. 
B. 299, 180 HL 143. 

Si IU.—Maher v. Lanfrom, 86 Ill. 
618. 

66 OJ. p 321 note 66. 
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35. Ga.—Cade v. Lamed. 24 SJL 666, 
109 Ga. 292. 

36. Or.—Egan v. North American 
Loan Co., 76 P. 774, 77 P. 292, 46 
Or. 131. 

37. S.C—People’s Bank v. Jackson. 
20 S.E. 786, 43 S.C. 86, 42 Am.£LR. 
823, 27 L.R.A. 669. 

38. N. J.—Westerfleld v. Brted. 26 N. 
J.Eq. 357 

39. Fla.—Powell v. Petteway, 67 So. 
230, 69 Fla. 19. 

60. W.Va.—Hatfield v. Sayre, 163 8. 
E. 34, 111 W.Va. 614. 82 AJUR. 1148 
—Harper v. Middle States Loan, 
etc.. Co* 46 8JB. 817, 66 W.Va. 148. 

4L W.Va.—Hatfield v. Sayre, 163 8. 
& 34, 111 W.Va. 614, 82 AXLBL 1146, 
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apparently due to the holder of the mortgage any 
usurious interest contained in such amount. 42 

Grantee of corporation to which defense of usury 
forbidden . Where a corporation is by statute for¬ 
bidden to set up the defense of usury, as consid¬ 
ered supra §§ 74-75, the grantee under a convey¬ 
ance from such corporation, subject to a mort¬ 
gage alleged to be usurious, is in no better position 
than the corporation 42 and may not, therefore, set 
up usury, 44 although the grantee is owner of the 
corporation. 46 

b. Sale or Conveyance Subject to Encumbrance 

When th# Intention of the parties wee that only a 
vendor's equity of redemption should pass to a purchaser, 
and the purchase price had been reduced by the amount 
of a usurious lien, such a purchaser is precluded from 
setting up usury as a defense. 

While there is authority for the view that the 
defense of usury is always available to the owner 
or grantee of the equity of redemption in property 


on which there is a lien securing the payment of 
a usurious debt, 46 and that a purchaser under a 
conveyance of land, subject by express terms to 
a charge on the land, which is tainted with usury, 
may set up the usury, 47 when it is manifest that 
the intention of the parties was that only the ven¬ 
dor's equity of redemption should pass to the pur¬ 
chaser, and the purchase price had been reduced by 
the amount of the usurious lien, the transaction is 
ordinarily regarded as equivalent to an appropria¬ 
tion by the vendor of a portion of the purchase 
money for the payment of the usurious debt, 42 and 
a waiver of the defense of usury; 42 and, in gen¬ 
eral, where the purchase price has so been reduced, 
the purchaser is precluded from questioning the va¬ 
lidity of the debt. 60 Thus, if the purchaser takes 
his deed expressly subject to the mortgage, the 
amount of the mortgage being allowed for in the 
price, he may not set up usury 61 as a defense to 
a suit to foreclose the mortgage, 62 or, as sometimes 


42. Mo.—Perrine v. Poulson, 53 Mo. 
309. 

48. Mich.—Miller v. Reid, 220 N.W. 
748. 243 Mich. 694. 

44. Mich—Miller v. Reid, supra. 

45. Mich—Miller v Reid, supra. 

66 C.J. p 327 note 39. 

48. Miss —Chandler v. Cooke, 137 So 
496, 163 Miss 147—Chaffe v. Wil¬ 
son, 69 Miss 42. 

€7. U.S.—Lloyd v. Scott. List Col., 
29 U.S. 206, 4 Pet. 205, 7 L Ed. 833. 
66 C.J. p 321 note 76. 

48. Mich.—Central Holding Co. v. 
Bushman, 213 N.W. 120, 238 Mich 
261. 

49. I1L—Wilson T. Reed, 262 111 App. 
230. 

Mich.—Central Holding Co v. Bush¬ 
man, 213 N.W. 120, 238 Mich. 261. 
Conveyance held waiver 

Conveyance subject to usurious 
mortgage constitutes a waiver of de¬ 
fense of usury.—Howard v. Kirkpat¬ 
rick, 31 N Y.S.2d 182, 263 App.Div. 
776. 

50. Ark.—Bailey v. Commerce Union 
Bank, 269 S.W.2d 314, applying 
Tennessee law. 

Tex.—Kansas City Life Ins. Co. v. 
Hudson, Civ.App., 71 8W2d 574, 
error refused. 

•6 C J. p 822 note 79. 

Baht not part of consideration 
One purchasing realty subject to 
indebtedness secured by lien must 
■how, as basis for contesting validity 
of debt on ground of usury, that 
amount of debt was not deducted 
from, or made part of consideration 
for, conveyance; but consideration 
clause of deed held to show that 
amount of outstanding debt subject 
to which grantees expressly took 


property, constituted specific element 
of consideration, estopping grantees 
to urge defense of usury and to ap¬ 
ply alleged usurious interest pay¬ 
ments in practical extinguishment 
of debt—Kansas City Life Ins. Co. 
v. Hudson, supra. 

51. Mo.—Corpus Juris quoted in 

Straus v Tribout. 116 S W 2d 106. 
108, 342 Mo 511 

Tex —Weatherford v. National Life 
Ins. Co. Civ App., 94 S.W.2d 250. 
error dismissed. 

66 C.J. p 322 note 80 
Taking subject to trust dead 

(1) Purchasers of property subject 
to trust deed may not set up usury as 
a defense. 

Cal—West Coast Builders v. Pacific 
States Auxiliary Corporation, 18 P. 
2d 71, 129 Cal.App. 112 
Mo.—Straus v. Tribout, 116 S.W.2d 
106, 342 Mo. 611. 

Tex —Stewart v. Kansas City Life 
Ins. Co.. Civ.App., 96 SW2d 845— 
Bookhout v. McGeorge, Civ.App., 
65 S W.2d 612, error dismissed. 

(2) Grantee of property, who did 
not assume to pay notes which had 
been executed by grantor and which 
were secured by trust deed to the 
purchased property, could not plead 
usury against subsequent assignee 
of notes.—Fidelity Union Life Ins. 
Co. v. Gilbert, Tex.Civ.App., 85 S.W. 
2d 998, error refused. 

Proof that debt not deducted from 

Where mortgaged land was con¬ 
veyed subject to all liens and incum¬ 
brances of record, grantee, attacking 
mortgage on ground of usury, had 
burden of proving that mortgage debt 
in full was not deducted from the 
consideration for the conveyance; 
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and since there was no evidence that 
mortgage debt was not deducted from 
the agreed price, grantee was estop¬ 
ped to set up usury in mortgage loan 
—Continental Assur. Co v Gibner. 
Tex Civ App, 119 S.W 2d 588, error 
dismissed 

Mortgage debt presumed to be in¬ 
cluded in purchase price 

(1) Where mortgagor had conve\- 
ed mortgaged property for nominal 
consideration subject to liens, mort¬ 
gage debt was presumed to have 
been included in purchase price, and 
purchasers, having recognized lien, 
uere estopped to deny usury in orig¬ 
inal mortgage transaction—Van Me¬ 
ter y. American Central Life Ins Co., 
Tex.Civ.App, 78 S.W 2d 261, error re¬ 
fused. 

(2) Where mortgaged land was 
conveyed subject to liens and incum¬ 
brances for cash consideration and 
grantee offered no evidence showing 
that mortgage debt was not deducted 
from the agreed price, presumption 
existed that the mortgage debt was 
a part of the consideration.—Conti¬ 
nental Assur. Co. v. Gibner, Tex Civ. 
App, 119 S.W.2d 588, error dismissed. 

59. Mo.—Corpus Juris quoted la 
Straus v Tribout. 116 8W.2d 106. 
108, 342 Mo. 611. 

N.Y—Howard v. Kirkpatrick. 30 N. 
Y.S 2d 166, affirmed 81 N.Y.S 2d 182, 
263 App Div. 776. 

Tex.—Weatherford v. National Life 
ins. Co.. Civ.App., 94 S.W 2d 260, 
error dismissed. 

66 C.J. p 323 note 81. 

Payment of nominal consideration 
Purchasers of realty subject to 
trust deed having paid but a nominal 
consideration for realty could not at¬ 
tack validity of trust deed foredo- 
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stated, a purchaser of a mere equity of redemption 
in premises covered by a usurious mortgage, who 
purchases subject to the lien of a usurious mort¬ 
gage, may not set up usury as a defense to the en¬ 
cumbrance. 58 

The rule has been held to apply notwithstanding 
a statute declaring void a mortgage to secure a 
usurious contract, and providing that any person 
who has acquired the title, or an interest in, or lien 
on, such property, by purchase or assignment, may, 
by suit, have the mortgage annulled “in so far as 
the same is in conflict with the rights of the plain¬ 
tiff in the action." 54 According to some cases it 
is not necessary that the intention to take subject 
to the encumbrance, 55 or the agreement that the 
encumbrance shall form part of the consideration 
for the purchase, 56 be declared in the deed or con¬ 
tract. 

There is, however, authority for the view that one 
who purchases a mere equity of redemption in real 
property without any special agreement as to the 
application of the purchase money, or any refer¬ 
ence to the particular amount due on the outstand¬ 
ing mortgage is m such privity of estate or contract 
with the mortgagor or grantor as to enable such 
purchaser to plead usury. 57 While it has been 
stated explicitly or m substance in some cases that, 
if the land is sold or conveyed subject in express 
terms to the payment of a mortgage, the purchas¬ 
er or grantee may not question the validity of the 
mortgage on the ground of usury, 58 according to 
some cases, at least, it must appear that a deduc¬ 
tion has been made from the purchase price on ac¬ 
count of the mortgage debt, in order to bring the 
case within the rule stated; it is not sufficient to 
show merely that the sale was made subject to 
the mortgage. 59 
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Moreover, the right of the purchaser to make 
the defense has been recognized where the deduc¬ 
tion covers only the nonusurious part of the trans¬ 
action, 60 and, when the purchaser and the mortgagor 
at the time of the sale agree that the encumbrance 
is tainted with usuiy, and there is retained out of 
the price only enough to pay the encumbrance less 
any usurious penalties, the purchaser is free to take 
advantage of the usury. 61 The mere fact that the 
conveyance contains a recital that it is conveyed 
subject to a mortgage does not prevent the grantee 
from setting up the defense of usuiy where the 
grantee does not in fact purchase subject to such 
mortgage. 62 

Grantee who joined in bond . Where the grantee 
had joined in the bond secured by a usurious mort¬ 
gage and, therefore, was liable for any deficiency, 
the fact that the conveyance to him was expressly 
subject to the usurious mortgage does not prevent 
his setting up usury in a suit to foreclose. 68 

Consent of mortgagor . In some jurisdictions in 
a suit for foreclosure against a grantee taking ex¬ 
pressly subject to the mortgage, the defense of usu¬ 
ry may be pleaded with the consent of the mort¬ 
gagor, 64 at least where the mortgagor has ap¬ 
peared and pleaded m the suit, 65 provided the con¬ 
sent, either express or implied, is incidental to the 
consideration for the conveyance of the equity, of 
which the usury forms a part. 66 

c. When Purchaser or Qrantee Assumes Pay¬ 
ment of Lien Debt 

When a purchaser expressly assumes payment of a 
usurious debt, in general he may not defeat It on the 
ground of usury. 

When the purchaser expressly assumes payment 
of the usurious debt, he in effect holds a certain 


sure on around that loan secured by 
trust deed was usurious—Robinson 
v Parsons. TexCiv.App.. 176 S.W.2d 
310. Error refused. 

53. N J.—Scull v. Idler, SI A. 740, 79 
N J.Eq. 466. 

66 C.J. P 323 note 82. 

54. Ark —Hiner v. Whitlow. 49 S.W. 
363. 66 Ark. 121. 74 Am.8 R. 74. 

55. Mich.—Central Holding Co. v 
Bushman. 213 N.W. 120, 238 Mich. 
261. 

66 C.J. p 323 note 84. 

56. Ill.—Easley v. Sloan. 6 N.E. 449, 
116 Ill. 391. 

66 C.J. P 323 note 85. 

57. DC.—Mollohan v. Masters, 46 
App.D.C. 414, certiorari denied 37 
8.Ct. 245, 242 U.S. 652, 61 LEd. 546. 

66 C.J. P 333 note 86. 


58. La.—M ossier Acceptance Corp 

v. Naquin, App, 30 So.2d 766, 

amended 31 So.2d 247. 

N.J.—Goldberg v. Fisher, 168 A. 232, 
11 N.J.Misc. 657. 

Tex.—Nordyke v. Missouri Valley 
College. Civ App., 82 S.W.2d 703. 

66 C.J. p 323 note 87. 

59. Ill—Crawford v. Nimmons, 54 

N.E. 209. 180 Ill. 143. * 

66 C.J. p 323 note 88. 

Bale subject to mortgage 

In suit to foreclose a mortgage, 
where there was no showing that the 
mortgage was assumed as a part of 
the price, defendant, as grantee of 
mortgagors, was entitled to raise de¬ 
fense of usury, notwithstanding that 
deed was, in express terms, subject 
to the mortgage—Watt v. Cecil, 15 
N.E.2d 292, 368 Ill. 510. 
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60. Mo.—Lewis v. Farmers* Loan, 
etc.. Assoc., 81 SW. 887, 183 Mo. 
351. 

6L Neb.—National Mut. Bldg., etc.. 
Assoc, v. Retzman, 96 N.W. 204, 69 
Neb. 667. 

68. N.J.—Van Winkle v. Earl, 26 N. 
J.Eq. 242. 

66 C.J. p 323 note 9L 

63. N.J.—Ahrens v. Kelly, 105 A. 
237. 89 N.J.KQ. 586. 

66 C.J. p 324 note 93. 

64. N.J.—Bovit ▼. Mantel. 153 A. 638, 
108 NJTJ&q. 1L 

66 C.J. p 324 note 93. 

66. Ind.—Borum v. Stouts, 15 Ind. 
50. 

66 C.J. p 324 note 94. 

••• NJT.—Bovit v. Mantel, 153 A. 

638. 108 NJJBq. 1L 
66 C.J. p 324 note 96. 
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portion of the purchase money in trust for die dis- defend on the ground of usury, 19 as for example, 
charge of the usurious debt, and usually the de- in a suit to foreclose the mortgage. 70 So the pur- 
fense of usury will not be allowed to him. 97 So, chaser of mortgaged personal property, who assumes 
where the purchaser expressly assumes and agrees the payment of the usurious debt, may not plead 
to pay a mortgage, in general he may not dispute usury. 71 

or defeat it on the ground of usury/* or, as some- Some of ^ decisions base the denial to a pur- 
times stated, expressly or impliedly, a purchaser chaser of the right to set up the defense on the 
who, as part of the purchase price or consideration, ground that there is a waiver of the defense where 
expressly assumes the payment of prior existing there is an agreement or stipulation that the pur- 
mortgages on the purchased property is estopped to chaser shall pay the debt. 79 According to some de¬ 


ar. U.S.—Norton v. Commerce Trust 
Co., CLCJLTex., 71 F.2d 1S6. 

Old.—Pierce v. C. I. T. Corporation, 
41 P.2d 481. 170 Okl. 633. 

Tex.—National Bond A Mortgage 
Corporation v. Mahanay, 80 S W.2d 
047, 124 Tex. 644—Wood v. Farm 
A Home Savings A Loan Ass’n of 
Missouri, Civ.App., 86 S.W.2d 871— 
Pullen v. Carpenter, CIv.App., 83 S. 
W.2d 384, error dismissed—Glenn 
t. McCarty, Civ-App., 76 S W 2d 162 
—Volunteer State Life Ins. Co. v. 
Robinson, Civ.App., 74 SW.2d 188 
—Moore v. Temple Trust Co, Civ. 
App., 60 S.W.2d 828, error refused—■ 
Cordell v. Lincoln Nat. Life Ins. 
Co.. CivApp., 60 S.W.2d 474, error 
refused. 

66 G.J. p 324 note 98. 

Purpose of assumed payment 

Fact that purchaser of property as¬ 
sumed payment of notes thereon sole¬ 
ly to prevent foreclosure of trust 
deed provided for in case of failure to 
assume notes as required did not en¬ 
title such purchaser to plead usury 
'Which was available to original mak¬ 
ers.—Pullen v. Carpenter, Tex.Civ. 
App., 83 S.W.2d 384, error dismissed. 
Benewal of original loam 

Purchaser of land who assumed 
payment of all indebtedness could 
not mine question of usury as to 
such Indebtedness either then or aft¬ 
er renewing original loan secured by 
land, and therefore sale of land be¬ 
cause of delinquent Interest and tax¬ 
es was not invalid on ground that 
renewal loan was usurious.—Earnest 
v. Peoria Life Ins. Co., Tex.Civ.App., 
94 8 W.2d 1200. 

Primary liability 

In action on note, defendant was 
held not precluded from pleading usu¬ 
ry on ground that his assumption 
of allegedly usurious indebtedness 
purged transaction of usurious taint, 
where defendant was personally ob¬ 
ligated to pay entire amount of orig¬ 
inal notes, and his assumption made 
him primarily liable, but added noth¬ 
ing to liability insofar as holder of 
note was concerned.—Keltner v. 
Glenn, Tex.Civ.App., 81 S.W.2d 1061. 

18 Cal.—Aitken v. Southwest Fi¬ 
nance Corporation of California, 20 
P.Jd 1000. 181 Cal.App. 96. 

Mieh.—Tuxedo Enterprises v. Detroit 


Trust Co., 261 N.W. 283, 272 Mich. I 
160. 

N.Y —Sherllng ▼. Gallatin Improve¬ 
ment Co., 261 N.Y.S. 747, 237 App. 
Dlv. 536, motion granted 188 N.E. 
101, 262 N.Y. 641. 

Tex.—National Bond A Mortgage Cor¬ 
poration v. Mahanay. 80 S.W.2d 947, 
124 Tex. 644—Eastern Mortgage A 
Securities Co. v. Guenthner, Civ. 
App., 112 S.W.2d 325, error dis¬ 
missed—Watson v. Board of Pen¬ 
sions of Presbyterian Church in U. 
S., Civ.App., 82 S.W.2d 746. 

66 C.J. p 824 note 99. 

Mortgage on oil leases 

Where grantee corporation assumed 
grantor’s notes secured by mortgage 
on transferred oil leases and drilling 
accessories and overriding royalty, 
the original loan to the grantor was 
purged of usury.—De Witt v. Repub¬ 
lic Nat Bank of Dallas, Tex.Civ.App., 
168 S.W.2d 710. 

Trust deeds 

(1) Purchasers of land assuming, 
as part consideration therefor, ven¬ 
dor's indebtedness secured by trust 
deeds, may not assert usury as de¬ 
fense.—Glenn v. Lavender. Tex.Civ. 
App., 180 S W.2d 391—Martin v. Tem¬ 
ple Trust Co.. Tex.Civ App, 67 S.W. 
2d 429, error refused—Moore ▼. Tem¬ 
ple Trust Co, Tex Civ.App., 60 S.W. 
2d 828. error refused—Cordell v. Lin¬ 
coln Nat Life Ins Co., Tex.Civ.App., 
60 SW.2d 474, error refused. 

(2) Son who assumed balance due 
on his father’s debt evidenced by 
notes payable to trust company and 
secured by trust deed was not estop¬ 
ped to plead usury where conveyance 
of property to son and his assumption 
of balance of debt due were elements 
of procedure adopted at suggestion 
of company's agent to consummate 
loan transaction —Glenn v. McCarty, 
Civ.App., 130 S.W.2d 295, affirmed 155 
S.W.2d 912, 137 Tex. 608. 

Assumption of Indebtedness held to 

incorporate principal and interest 
notes 

U.S.—Jefferson Standard Life Ins. 
Co. v. Dattel, C.CLAMlss., 88 F.2d 
604, certiorari denied Dattel v. Jef¬ 
ferson Standard Life Ins. Co., 67 8. 
CL 80. 299 U.8. 567, 81 L.Ed. 417. 

Ass e ss of part of mort g ag e d prop- 
arty who secured vacation of foreclo¬ 
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sure decree by guaranteeing amount 
of mortgage, and subsequently se¬ 
cured deed from mortgagor's gran¬ 
tee, and in guaranty and deed ac¬ 
knowledged outstanding mortgage 
and, at least while executing guaran¬ 
ty, knew that mortgage indebtedness 
was usurious, was not entitled, after 
foreclosure decree was entered, to 
urge usury as a means of preventing 
foreclosure and vesting of title in 
consequence thereof.—Tuxedo Enter¬ 
prises v. Detroit Trust Co., 261 N.W. 
283. 272 Mich. 160. 

89. N Y.—Del Rubio V. Duchesne, 
127 N.Y.S 2d 648. modified on other 
grounds 180 N.Y.S.2d 572, 284 App. 
Dlv. 89. 

Tex.—Volunteer State Life Ins. Co. v. 

Robinson. Civ.App., 74 8W.2d 188 
66 G.J. p 325 note 1. 

Promise to pay included In deed 
A vendee who, as a part of the pur¬ 
chase price, assumes a mortgage on 
the property sold is estopped to as¬ 
sert that the obligation secured 
thereby Is usurious, particularly 
where a promise to pay is included 
in the deed.—De Witt v. Republic 
Nat. Bank of Dallas^ Tex.Civ.App., 
168 S W.2d 710. 

70l Tex.—Tipton v. Board of Pen¬ 
sions of Presbyterian Church in U. 
S. A, Civ.App., 82 8.W.2d 1044. 

66 G.J. p 325 note 2. 

Pu rchase m oney mortgage 
Alleged usurious nature of pur- 
chase-money mortgage was not avail¬ 
able to grantee of mortgagor as de¬ 
fense in foreclosure action seeking 
to cut off his equity of redemption.— 
Del Rubio v. Duchesne, 180 N.Y.S.2d 
672, 284 App.Dlv. 89. 

71• Tex.—Bowman ?, Bailey, Civ. 

App., 203 8.W. 922. 

66 C.J. p 825 note 3. 

72. Ala.—Bowdoin v. T. 8. Faulk A 
Co., 85 So. 503. 204 Ala. 280 l 
66 C.J. p 825 note 4. 

Abseaoe of nusnmptton 
Where grantee of a conveyance 
does not assume mortgage on prop¬ 
erty conveyed, there is no waiver of 
usury, and defense of usurious inter¬ 
est is permitted.—Howard v. Kirk¬ 
patrick, 30 N.Y.S.2d 166. affirmed 81 
N.Y.8.2d 182, 268 App.Dlv. 770. 
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dsions, it is not necessary that the purchaser's agree¬ 
ment to assume and to pay the usurious debt should 
be expressed in the deed or conveyance ; 78 it is 
sufficient if all of the circumstances, 74 which may be 
shown fay parol evidence, 74 imply such an intention. 

The foregoing rules do not apply, however, when 
the purchaser’s assumption of the debt is so ex¬ 
pressed as to show an intention to assume pay¬ 
ment of the debt only as far as it is legally due; 
under such circumstances the purchaser is free to 
take advantage of any usuiy that may be found to 
exist; 76 and it has been held, in a case in which 
it was not apparent what amount the grantee as¬ 
sumed to pay, that it is permissible for the original 
mortgagor and his grantee to set up the defense. 77 
As against a mortgagee with notice, before the 
loan secured by the mortgage was made, that the 
prospective grantee of the mortgagor would assume 
the payment of any valid mortgage that would be 
placed by the mortgagor, such grantee could make 
the defense of usury to the same extent as the 
mortgagor might. 78 

There is no assumption of the mortgage as a part 
of the purchase price so as to preclude the pur¬ 
chaser from setting up usury, where there is an 
agreement between the vendor and purchaser that. 
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if the vendor fails to set aside the usurious mort¬ 
gage, the proceeds of a mortgage given as part of 
the purchase price should be used by the pur¬ 
chaser to discharge the usurious mortgage. 76 

Remote grantees . Although remote grantees have 
not assumed payment of the mortgage debt, they 
may not set up the defense of usuiy where their 
predecessors in title are precluded from setting up 
such defense because of assumption of payment, 86 
but the view has been taken that where the grantee 
of certain premises is not bound to pay an usuri¬ 
ous mortgage thereon, his grantee is not prevented 
from setting up usury by an assumption clause in 
the conveyance from the grantee who is not so 
bound. 81 

Discharge of original mortgage . When the pur¬ 
chaser, in accordance with the terms of the con¬ 
tract, discharges the original mortgage by giving 
his own note for the amount secured by a new mort¬ 
gage, he will not be allowed to set up usury in the 
original debt to defeat foreclosure proceedings under 
the substituted mortgage. 82 

Purging debt of usury . In some jurisdictions a 
purchaser of real property who has as part of the 
consideration assumed the payment of a usurious 
debt secured by mortgage may, with the acquiescence 


73. Md—Mahoney v. Mackubin, 54 
Md 268. 

Ohio —Hawthorne Valley Co. v. 
Cleveland Real Est. Inv. Co. t 28 
Ohio N.P..N 8.. 422. 

74. Md.—Mahoney v. Mackubin. 54 
Md. 268. 

Ohio.—Hawthorne Valley Co. v. 
Cleveland Real Eat. Inv. Co.. 28 
Ohio N.R.N.S.. 422. 

75. Md.—Mahoney v. Mackubin. 64 
Md. 268. 

70. Ga —Corpus Juris cited In Lank¬ 
ford v. Holton, 200 S.E. 243. 248. 
187 Ga. 94. 

Tex.—John Hancock Mut Life Ins. 
Co. v. Davis. Civ.App.. 163 SW2d 
482, error refused—Eastern Mort¬ 
gage St Securities Co. v. Guenthner, 
Civ App., 112 8 W 2d 325, error dis¬ 
missed. 

66 C J. p 825 note 8. 

Hotioe of Invalid deed 

Fact that persons assuming pay¬ 
ment of legal debt only, and claim¬ 
ing under conveyances from original 
grantor In security deed before judg¬ 
ment against grantor on security 
deed had notice of alleged Invalid 
security deed would not estop or pre¬ 
clude them from attacking it In pro¬ 
ceeding by another for registration 
of title to land covered by security 
deed; and in such a proceeding mere 
lapse of time would not preclude 
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them from attacking deed on ground 
of usury where they were in posses¬ 
sion —Lankford v. Holton, 200 S.E. 
243, 187 Ga. 94. 

Payment of note which was not usur¬ 
ious 

Where purchaser of mortgaged 
property securing usurious loan, and 
his subsequent vendee, assumed pay¬ 
ment of principal note only, which 
was not on Its face or of itself usur¬ 
ious. they had right to require that 
payments made by them on that note, 
although larger than required in orig¬ 
inal transaction, be applied to its ex¬ 
tinguishment, and to require payee 
to look to maker for payment of in¬ 
terest notes which rendered transac¬ 
tion usurious; and where such a sub¬ 
sequent purchaser, although Informed 
that borrower had executed three 
notes, assumed payment of but one 
which was for an amount approxi¬ 
mating that which payee stated was 
balance due on loan, it would not be 
presumed that purchaser assumed 
payment of the other two notes which 
embodied the usurious interest, so as 
to preclude him from thereafter as¬ 
serting that transaction was usur¬ 
ious —Eastern Mortgage & Securi¬ 
ties Co. v. Guenthner, Tex.Civ.App., 
112 8.W.2d 825. error dismissed. 

XeM not mere nssomptlon of legal 

debt due 

Tex.—Moore v. Temple Trust Co* 
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Civ.App, 60 S.W.2d 828, error re¬ 
fused. 

77. Md.—Washington Nat. Bldg., 
etc.. Assoc, v. Andrews, 58 A. 573. 
95 Md. 696. 

78. Mich—Cooper v. Ross, 205 N.W. 
592, 232 Mich. 548. 

66 C.J. p 826 note 10. 

79. N.T.—Berdan v. Sedgwick, 44 N. 
T. 626. 

66 C.J. p 325 note 11. 

89. Fla.—Powell v. Petteway, 67 So. 

230, 69 Fla. 12. 

66 CLJ. p 825 note 12. 

8 L N.T.—Smith v. Cross, 16 Him 
487. 

82 . Iowa.—Hollingsworth v. Swlck- 
ard, 10 Iowa 885. 

Hew mortgage executed by grantee 

Under evidence establishing that 
mortgagee was making repeated de¬ 
mands on mortgagor's grantee for 
some arrangement about payment of 
mortgage on farm, and that new 
mortgage prepared by mortgagee was 
executed by the grantee and was his 
voluntary act. the mortgage executed 
by the grantee was valid, even though 
original mortgage had been usurious 
as to original mortgagor.—Turner v. 
Peoples State Bank, 600 N.W. 863, 
299 Mich. 486. 
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of the mortgagor, who is liable for a deficiency judg¬ 
ment, proceed in equity to purge the debt of usury, 88 
notwithstanding the creditor’s subsequent voluntaiy 
waiver of his right to obtain a deficiency judgment 
against the mortgagor. 84 

Effect of statute forbidding corporation to set up 
usury . Certain statutory provisions forbidding the 
setting up of usury with respect to corporate obliga¬ 
tions, as discussed supra §§ 74-75, have been con¬ 
strued to include the obligation of a corporation 
to pay a usurious mortgage which the corporation 
has assumed by its acts and dealings after it has 
purchased the property which is subject to the mort¬ 
gage. 85 

d. Purchaser at Sale 

(1) By assignee or trustee in bankruptcy 

(2) On execution under judgment 

(3) Under mortgage or trust deed 

(1) By Assignee or Trustee in Bankruptcy 

Usually one who buys property, subject to a lien or 
encumbrance, from an assignee or trustee in bankruptcy 
may not set up usury as to such lien or encumbrance. 

In view of the fact that due allowance for the 
amount of the usurious lien or encumbrance is 
made in the purchase price, 86 usually the purchaser 
of property from an assignee or trustee in bank¬ 
ruptcy, who buys it subject to a lien or encum¬ 
brance, may not set up usury with respect to such 
lien or encumbrance, 87 and the rule has been applied 
where the mortgage in question was recorded so 
that the purchaser had constructive notice thereof, 
even though he did not hear the assignee’s an¬ 
nouncement that the sale would be subject to the 
mortgage. 88 

(2) On Execution under Judgment 

A purchaser at a sheriff’s sale under execution may 
set up the defense of usury In a suit to foreclose a mort¬ 
gage, at least where the purchaser is a Judgment creditor, 
but a purchaser may not take advantage of the usury 
where a property is sold subject to specified prior en¬ 
cumbrances. 

It has been held or recognized that a purchaser 


at a sheriffs sale under execution may set up the 
defense of usuxy in a suit to foreclose a mortgage 
on the premises 89 at least where the judgment 
creditor is also the purchaser at the execution sale; 90 
and the right of a purchaser of leasehold property 
at an execution sale on such purchaser’s own judg¬ 
ment to avoid an assignment of the lease, made be¬ 
fore such judgment by the judgment debtor as se¬ 
curity for a usurious loan, has been upheld. 91 The 
view has been taken, however, that where property 
is sold by a sheriff under execution subject to speci¬ 
fied prior encumbrances, the purchaser may not 
take advantage of the usury in such prior encum¬ 
brances in subsequent foreclosure proceedings. 99 So 
the right of a purchaser under execution at a sher¬ 
iffs sale to affirmative relief in equity on the ground 
of usury has been denied. 93 

(3) Under Mortgage or Trust Deed 

(a) Sale under power 

(b) Judicial sale under foreclosure 

(a) Sale under Power 

A purchaser at a sale by a trustee under a power of 
sale may not plead usury as a defense to a suit to fore¬ 
close a prior mortgage, but he can attack an earlier deed 
of trust on the ground of usury if he has purchased prem¬ 
ises under a Junior deed of trust given to secure a debt 
due to such purchaser. 

There is authority for the view that a purchas¬ 
er at a sale by a trustee under a power of sale con¬ 
tained in a deed of trust may not plead usuiy as a 
defense to a suit to foreclose a prior mortgage. 94 
On the other hand, a person who has purchased 
premises on a sale under a junior deed of trust given 
to secure a debt due to such purchaser, can attack 
an earlier deed of trust on the ground of usury. 95 

(b) Judicial Sale under Foreclosure 

A purchaser aft a Judicial sale of land subject to prior 
encumbrance, which he agrees to take subject thereto, 
may not question the validity of such encumbrance on 
the ground of usury, at least where the purchase price 
has been reduced by the amount of the prior enoumbranos. 

According to some cases, a purchaser at a judicial 
sale under a decree of foreclosure of a mortgage 


83. W.Va.—Hatfield v. Sayre, 163 8. 

EL 34, 111 W.Va. 614, 82 A.L.R. 1148. 
66 C.J. p 826 note 16. 

94. W.Va.—Hatfield ▼. Sayre, su¬ 
pra. 

85. Ohio.—Hawthorne Valley Co. ▼. 
Cleveland Real Est. Inv. Co., 28 
Ohio N.P..N.S.. 422. 

98. Pa.—Miners' Trust Co. Bank v. 

Roseberry, 81 Pa. 809. 

Tenn.—Nance v. Gregory, 6 Let 343. 

. 87. Okl.—Hlgbss v. .ffitna Building 


& Loan Ass'n, 109 P. 286, 26 Okl. 
327, Ann.Cas.l912B 223. 

66 C.J. p 326 note 21. 

88. Tenn.—Nance v. Gregory, 6 Lea 
348. 

89. Md.—Trumbo v. Blizzard, 6 Gill 
A J. 18. 

66 C.J. p 826 note 23. 

90 . N.T.—Knickerbocker L Ins. Co. 
v. Hill. 6 Thomps. A C. 287, 8 Hun 
677, 16 Abb.Pr.,N.S., 328. 

66 G.J. P 326 note 24. 
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9L N.Y.—Mason ▼. Lord. 40 N.T. 
476. 

66 C.J. p 326 note 26. 

98. Pa.—Reap v. Battle, 26 A. 439, 
166 Pa. 266. 

66 C.J. p 826 note 26. 

98. Iowa.—Green v. Turner, 88 Iowa 
112 . 

94. Iowa.—Huston v. Stringham, 31 
Iowa 36. 

66 C.J. p 326 note 29. 

98. Mias.—Boyd v. Warmack, 62 
Miss. 824. 
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cm land subject to prior encumbrance, which he 
agrees to take subject thereto, acquires only the 
equity of redemption and will not be heard to ques¬ 
tion the validity of such encumbrance on the ground 
of usury, 96 at least where no question as to the 
validity of the prior encumbrance is raised in the 
foreclosure suit and the purchase price was re¬ 
duced by the amount of the prior encumbrance. 67 
There is, however, authority for the view that, if a 
purchaser under a junior mortgage takes the mort¬ 
gagor’s rights in the land, including the right to re¬ 
deem it from the prior lien by paying what is le¬ 
gally due, he may then, by a tender of the mortgage 
debt, without the usurious interest, remove the lien 
of the prior mortgage. 66 The right of one holding 
under the purchaser at a sale under foreclosure of 
a prior mortgage to set up usury with respect to 
bonds issued under a later mortgage in a suit by 
the trustee under the later mortgage to redeem has 
been recognized. 66 

§ 131. -Creditors and Lienholders 

a. In general 

b. Subsequent encumbrancers or lienors 

m general 

C. Subsequent mortgagees and beneficia¬ 
ries of trust or security deeds 

d. Judgment or execution creditors 

a. In General 

As a general rule. In the absence of an Intent to 
defraud, general creditors are not allowed to set up usury 
exacted from a debtor in order to defeat or reduce liens 
on the debtor's assets. 

Except as the rule is modified by statute, 1 usually 
general creditors will not be allowed to set up usury 
exacted from the debtor in order to defeat or reduce 
liens on the debtor’s assets, 2 or to avoid or reduce 
the claims of other unsecured creditors. 6 Likewise, 
a general creditor may not recover from another 
creditor usury which has been paid to the latter by 
the debtor, and a creditor may not require pay- 
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ments made to another creditor to be applied in sat¬ 
isfaction of his own debt, as discussed infra § 135. 

It has been laid down broadly, however, that when¬ 
ever the usurious contract is intended to defraud 
creditors, or when the circumstances of the debtor 
are known to be such that it may reasonably be 
presumed that this will be the natural effect, other 
creditors may postpone the excessive interest; 4 
and, when the usurious payments have been made 
in pursuance of a collusive scheme to defraud other 
creditors, a court of equity will eliminate the usury 
in the distribution of the debtor’s assets, as is con¬ 
sidered infra § 135. So also, where creditors of 
an insolvent debtor are before a court of equity in 
a proceeding involving the distribution of assets 
of the debtor, the court may restrict the amount 
payable to a secured creditor whose claim is tainted 
with usury to the principal actually due, with law¬ 
ful interest. 6 

While there is authority apparently to the con¬ 
trary, 6 according to some cases an attaching credi¬ 
tor is a privy in representation with the debtor m 
attachment and therefore may take advantage of 
usury in a prior transaction or lien between the 
debtor and the usurer 7 in the absence of waiver by 
the debtor. 8 The right of one having an agister’s 
lien on property mortgaged to interpose the de¬ 
fense of usury has, however, been denied. 6 The 
view has been, taken that the holder of a mechan¬ 
ic’s lien has no better right to set up the defense 
of usury against a prior mortgage than the owner 
of the land had at the time the mechanic's lien was 
created 10 

Assignment to pay usurious debts . While it has 
been laid down in general terms that if a debtor 
makes an assignment to pay debts, some of which are 
usurious, no beneficiary of the trust who comes in 
under it may object to the payment of the usurious 
debts, 11 a court of chancery may refuse to permit 
the payment of more than is honestly or equitably 
due, 12 and the right of the beneficiaries, named in 


96. N.J.—Hellos v State Land Co.. 
166 A. 330. 113 N.J.Eq, 239. 

66 C J. p 327 note 32. 

97. N.J.—Warwick v. Dawes, 26 N 
J.Eq. 648. 

66 C.J. P 327 note 83. 

96. Tex.—Maloney ▼. Eaheart, 16 8 
W. 1030. 81 Tex. 281. 

99. U.8.—Simmons v. Taylor, C.C. 
Iowa. 38 F. 682, reversed on other 
grounds 16 S.Ct 1, 159 U.S. 278. 40 
!•. Ed. 160. 

66 C.J. P 227 note 35. 

1. Ga.—Parker v. Barnesvllle Sav. 

Bank. 84 8.B. 365. 107 Ga. 650. 

66 C.J. p 227 note 41* 


2. Tenn —Parker v. Bethel Hotel 
Co.. 34 SW 209, 96 Tenn 262. 81 
LRA 706 

66 CJ. p 327 note 42. 

3. Pa—In re Seller, 21 A. 777, 141 
Pa 529 

66 C J. P 327 note 43 

4 . pa.—Miners’ Trust Co. Bank ▼. 
Roseberry, 81 Pa. 309. 

66 C J. p 327 note 46. 

5 . Ga.—Burgwyn Bros. Tobacco Co. 
j y. Bentley. 16 S.E. 216, 90 Ga. 508. 
j 66 C.J. p 327 note 48. 

16. Wash—Fenby v. Hunt, 101 F. 
I 492, 53 Wash. 127. 
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7. Mo —American Rubber Co. v. Wil¬ 
son, 55 Mo App. 656. 

66 C.J. p 332 note 99. 

8. Mo.—Coleman v. Cole, 69 Mo. 
App. 530. 

9. Mo.—Cable v. Duke. Ill 8.W. 
909. 132 Mo.App. 324. 

10. N.Y.—Union Dime Sav. Inst v. 
Wilmot, 94 N Y. 220, 46 Am.R. 137 

66 C.J. p 332 note 3. 

11. N.Y.—Pratt v. Adam*, 7 Paige 
616. 

66 C.J. p 227 note 49. 

12. N.Y.—Pratt v. Adams, supra. 

66 C. J. p 827 note 60. 
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a conveyance of land In trust Mr creditors, to set 
up the defense of usury in a suit to foredose a 
mortgage on the land has been recognized. 18 The 
payment of a claim and receipt <ff the payment in 
good faith, pursuant to a preference in a general 
assignment, which induded compound interest com¬ 
puted without knowledge of the illegality, does not 
render such payment and receipt fraudulent as to 
creditors. 14 

Lienholders . It has been stated in general terms 
that a mortgage founded on a usurious considera¬ 
tion is utterly void against all others who have liens 
on the property. 1 * 

b. Subsequent Encumbrancers or Lienors in 
General 

In some Jurisdictions s subsequent encumbrancer may 
not attack the validity of a prior lien on the same property 
on the ground of usury, but in othsr Jurisdictions he is 
sntitlsd to do so. 

In some jurisdictions a subsequent encumbrancer 
is not entitled to attack the validity of a prior lien 
on the same property by showing that the debt se¬ 
cured by such lien is usurious, 14 at least where the 
encumbrance or lien is expressly subject to the one 
which is alleged to be usurious. 17 In other jurisdic¬ 
tions the right of a subsequent encumbrancer or lien¬ 
holder to question a prior lien or encumbrance on 
the same property on the ground of usury has been 
recognized, 18 as, for example, in a shit to foreclose 
a prior mortgage. 19 So, according to some cases 
when the debtor is insolvent and all the parties 
claiming liens or encumbrances on his assets are be¬ 
fore a court of equity, the court will allow the hold¬ 
ers of a subsequent lien or encumbrance to set up 
usury in order to diminish the claim of a prior 
lienor, 2 ® even without the consent of the debtor. 21 
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The view has been taken that the right of the sub¬ 
sequent encumbrancer to set up usury in the prior 
encumbrance may not be defeated by an agree¬ 
ment purging the prior encumbrance of usury, be¬ 
tween the debtor and the prior lienor or encum¬ 
brancer, made after the subsequent encumbrance 
has arisen. 22 A subsequent holder of a lien on real 
property, however, can have no better right to set up 
the defense of usury against a prior mortgage than 
the owner 22 or borrower 24 had at the time the lien 
was created. 

* 

Affirmative relief . The right of a subsequent en¬ 
cumbrancer or lienor to set up usury in a prior en¬ 
cumbrance or lien as a ground for affirmative re¬ 
lief has been recognized, 2 * provided, in the ab¬ 
sence of a statute relieving him from the obliga¬ 
tion, he pays, or offers to pay, the amount actually 
due under the prior encumbrance or lien, as dis¬ 
cussed infra § 141. 

c. Subsequent Mortgagees and Beneficiaries of 
Trust or Security Deeds 

In some Jurisdictions, a person claiming under a sub¬ 
sequent mortgage or deed of trust given as security may 
not question a prior lien or encumbrance on the ground 
of usury; In other Jurisdictions, however, such a person 
Is allowed to do so. 

Whether or not a junior mortgagee occupies such 
a relationship to the mortgagor as to bring such 
mortgagee into the required privity to enable him 
to attach a prior mortgage is a question on which 
the courts are not agreed. 26 In accordance with 
the general rule as to subsequent encumbrancers 
or lienors applicable in some jurisdictions, as dis¬ 
cussed supra subdivision b of this section, one claim¬ 
ing under a subsequent mortgage or deed of trust 
given as security is not entitled to attack the va- 


Even though transaction by which 
judgment debtor transferred second 
realty mortgage notes to person ad¬ 
vancing money therefor was usurious, 
actual transaction would be valid 
to extent of actual debt, and could 
not be set aside by creditors of the 
assignor where assignee was a bona 
tide purchaser.—Oehlert v. Smiley, 
Mo„ 114 S.W.2d 1029. 

13. Ohio.—Massillon Union Bank v. 

Bell, 14 Ohio 8t 200. 

66 G.J. p 328 note 51. 

Assignee mot party to fraud 

An assignee of second realty mort¬ 
gage notes had right to foreclose 
mortgage to secure repayment of the 
actual debt even though transaction 
was usurious where, at time of fore¬ 
closure. ell the payments which 
been made were insufficient to pay 
the actual debt, and assignee was 


not a party to alleged scheme to de¬ 
fraud creditors of assignor—Oehlert 
v. Smiley, Mo.. 114 S.W 2d 1029. 

It N.Y.—Peyser v. Myers. 18 N.Y S. 
786, 68 Hun 684, affirmed 22 N.E. 
699, 185 N.Y. 599. 

66 C.J. p 828 note 52. 

It N.Y.—Thompson v. Van Vechten. 
27 N.Y. 668. 

19. Ala.—Stickney v. Moore, 19 So. 

76, 108 Ala. 690. 

66 C.J. p 828 note 68. 

17. Neb.—First State Bank of St 
Edward v. Niklassen, 212 N.W. 744, 
116 Neb. 718. 

18. N.C.—Broadhurst v. Brooks, 118 
S.BL 576, 184 N.C 128. 

66 CUT. p 220 note 87. 

19. N.Y.—Vom Lehn v. Egbert *59 
N.Y.8. 407, 145 Mine. 490. 

•6 CJ. p 928 note It. 


9KK N.J.—-Rankle v. Smith, 109 A. 

382. 89 N.J.EQ. 108. 

66 C.J. p 228 note 59. 

91. Ind.—Cole v. Bansemer, 26 Ind. 

94. 

SB. N.J.—V&ssar Holding Co. v. 
Dunlap. 148 A. 444. 108 N.JEq 
868—Warwick v. Dawes, 26 N.J. 
Eq. 548. 

33. N.Y.—Union Dime Sav. Inst ▼. 
Wllmot 94 N.Y. 220, 40 Axn.IL 127. 

66 CJ. p 829 note 62. 

34. N.Y.—Union Dime Sav. Inst v. 
Wllmot eupra. 

88b N.Y.—Vom Lehn v. Egbert *59 
N.Y.S. 487, 145 Mlsc. 480. 

60 CJ. p 229 note 64. 

38, Va.—Stuart Court Realty Corp. 
v. Gillespie. Ul S.M 741* 159 Va. 
615, 69AXJEL8S4. 
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Hdity of a prior lien on the same property by show¬ 
ing that the debt secured by such lien is usurious, 37 
at least where the mortgage is expressly subject to 
the lien or encumbrance which is alleged to be usuri¬ 
ous. 38 In other jurisdictions, however, in accord¬ 
ance with the general rule, as considered supra 
subdivision b of this section, the right of one claim¬ 
ing under a subsequent mortgage or deed of trust 
given as security to question a prior lien or encum¬ 
brance on the ground of usury has been recognized 
or upheld. 38 Thus, the right of a mortgagee to 
set up the defense of usury in a suit to foreclose an 
earlier mortgage has been recognized. 30 Usually, 
however, a person claiming under a mortgage has 
no better right to interpose the defense of usury to 
a prior encumbrance than the owner or the borrower 
had at the time the lien was created. 31 

Consent to sale under prior trust deed L The trus¬ 
tee under a subsequent trust deed who permits a 
sale under a prior deed for principal and usury may 
not thereafter insist on usury in the prior deed to 
-defeat the sale. 33 

Effect of denial of defense to corporation. Where, 
because of a statute denying the defense of usury 
to a corporation, a corporation may not set up usury 
in a mortgage, as considered generally supra §§ 74- 
75, a person claiming under a junior mortgage 
may not attack the prior mortgage on the ground 
of usury. 33 

Affirmative relief. While the right of a subse¬ 
quent mortgagee to maintain a suit to invalidate, 
and to enjoin a sale under, a judgment of foreclosure 
of a prior mortgage tainted with usury has been de- 
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nied, 34 in some jurisdictions the right of one claim¬ 
ing under a mortgage to obtain affirmative relief 
in equity against a prior encumbrance on the ground 
of usury has been recognized, 38 provided, in gen¬ 
eral, he offers to do equity by paying or offering 
to pay the amount equitably due on such prior en¬ 
cumbrance, as discussed infra § 141. 

d. Judgment or Execution Oreditoss 

A Judgment creditor whose lien Is subsequent to a 
usurious contract or security may not. In his own behalf, 
take advantage of the usury In the contract to which 
he is not a party, but this rule is not followed in all 
Jurisdictions. 

In some jurisdictions a judgment creditor 38 whose 
lien is subsequent to the usurious contract or se¬ 
curity 37 may not, in his own behalf, take advan¬ 
tage of usury in contracts to which he is not a 
party. In other jurisdictions, while the debtor’s 
waiver or loss of the right to set up usury may 
prevent a judgment creditor from setting it up, 38 
the lien of a judgment or execution creditor on 
the property of the debtor is held to establish 
sufficient privity to enable such creditor to exer¬ 
cise the debtor’s privilege of setting up usuiy in 
defense of the claims of other creditors, 38 as, for 
example, where the lien of the judgment is subse¬ 
quent to the usurious lien or encumbrance. 40 

Where the right to set up the usury is recognized, 
the view is taken that such creditors are not stran¬ 
gers within the general rule, considered supra § 125, 
prohibiting strangers to the usury from taking ad¬ 
vantage of it. 41 Thus, the right of a judgment lien¬ 
or to avail himself of usury in a prior mortgage or 
trust deed given as security to the extent of the 


97. Ill.—American Radiator Co. v. 

Walker. 276 Ill.App. 150. 

66 C J. p 329 note 69. 

88. Neb.—First State Bank of St. 
Edward v Niklasson, 218 N.W 
744. 116 Neb. 713. 

66 C.J p 329 note 70. 

89. U.S.—In re Langer, D.C.N.Y., 6 
F.Supp. 651. 

66 C.J. p 329 note 72. 

80. N.Y.—Beeler v. Eldorado Clean¬ 
ers. 261 N Y.S. 673. 146 Mlsc. 579. 

66 C.J. p 330 note 73. 

81. N.Y.—Union Dime Sav. Inst. v. 
Wllmot, 04 N.Y. 221. 46 Am.R. 137. 

66 OJ. p 330 note 74. 

88. HI.—Tyler v. Massachusetts 

Mut Life Ins. Co., 108 I1L 68. 

88. Va.—Stuart Court Realty Corpo¬ 
ration v. Gillespie. 143 S.E. 741. 160 
Va. 616. 60 A.L.R. 334, applying 
New York statute. 

46 OJ. p 330 note 73. 


86. Ga.—Gatewood v. The City Bank 
of Macon. 49 Ga. 45. 

35. NC—Broadhurst v. Brooke. 113 
S.E. 576. 184 N.C. 123. 

66 C.J. p 330 note 79. 

Assignment of prior mortgage or 
deed of trust 

When senior mortgage or deed of 
trust is affected by usury, amount to 
be paid by junior mortgagee or hold¬ 
er of no tea secured by junior mort¬ 
gage before he can require assign¬ 
ment is principal sum due without 
interest—Sherrill v. Hood, 181 S.E 
330, 208 N.C. 472—60 C.J. p 330 note 
79 [a]. 

36. Ala.—Baskins v. Calhoun, 46 
Ala. 582. 

66 C.J. p 330 note 83. 

37. Ill.—Mason v. Pierce, 31 N.E 
503. 142 111. 331. 

66 C.J. P 330 note 83. 

Not in privity with borr ow er 
Holder of judgment recovered sub¬ 
sequent to alleged usurious transact 
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tion could not be regarded as in 
privity with borrower so as to at¬ 
tack. in proceedings involving right 
to surplus resulting from foreclosure 
sale of mortgaged property, the va¬ 
lidity of such prior transaction.— 
West Side Federal Sav. ft Loan Ass's 
of New York City v. Rosen, 113 N.Y. 
S 2d 311. 202 Misc. 442—66 CU. p 330 
note 83 [bj. 

38. N.Y.—Chapuls v. Mathot, 86 N. 
Y.S. 836. 91 Hun 666. affirmed 49 N. 
E 1094, 156 N.Y. 641. 

66 C.J. p 331 note 84. 

39. Cal —Roesch v. De Mots, 158 P. 
2d 422, 24 CaL2d 562. 

66 C.J. p 321 note* 85. 

4ft N.J.—Cummins v. Wire, 6 NJT. 
Eq. 72. 

66 C.J. p 221 note 86. 

4L Miss.—Spinks v. Jordan, 66 So. 
406. 108 Miss. 132, L.RJL1916C 
024. 

N.Y.—Carow v. Molly, if Barb. 233. 
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usurious excess, 4 * even against the wishes of the 
debtor, 4 * has been recognized; as has the right 
of a judgment creditor to purge of usury another 
debt of the same debtor, 44 even without the consent 
of the debtor. 45 

A judgment creditor having a lien on property 
has been held to have a right to avoid a mortgage 
prior to his lien by showing that it is usurious, 46 
and the judgment debtor may not by a waiver af¬ 
fect the right of the judgment creditor to avoid a 
prior usurious lien or encumbrance where the lien 
of the judgment arose before the attempted waiver. 47 
Where the fund produced by a sale under a deed of 
trust is insufficient to meet the amount actually 
lent to the grantor, the fact that such mortgage is 
tainted with usury does not give judgment creditors 
of the grantor any claim on the fund. 46 

Judgment creditor of corporation which is not 
entitled to set up usury . Where a corporation is 
by statute denied the right to set up the defense 
of usuiy, as considered in general supra § 74, a 
judgment creditor of such corporation may not do 
so. 4 * 

§ 132. — Persons Collaterally Liable on 

Usurious Obligations and Parties to 

Usurious Commercial Paper 

a. In general 

b. Sureties and guarantors 

c. Indorsers 

d. Debts and paper of corporation to 

which defense of usury denied 

a. In General 

An usurious obligation, in general, may not be en¬ 
forced beyond the amount of the principal debt against 


a person collaterally liable, and an accommodation maker 
of a note may, against the lender, set up the defense of 
usury. 

It has been laid down in general terms that an ob¬ 
ligation may not be enforced against a person whose 
liability is collateral to that of the principal debtor 
beyond the amount for which it may be enforced 
against the debtor. 60 

Accommodation parties. The right of an ac¬ 
commodation maker of a promissory note to set up 
the defense of usury between the accommodated 
party and the lender, against the lender, has been 
recognized, 51 at least where the person who dis¬ 
counts the note has knowledge of its nature, 52 and, 
m some jurisdictions at least, usury constitutes a 
complete defense 55 So, the view has been taken 
that a person who executes a bond and mortgage 
for the accommodation of a debtor in part pay¬ 
ment of the debt may avail himself of usury involved 
in the taking of the bond and mortgage by the credi¬ 
tor. 54 

The right of an accommodation maker to take ad¬ 
vantage of the usury has been denied, howc\er, 
where the note is given to discharge a prior usuri¬ 
ous indebtedness of the accommodated party. 55 An 
accommodation maker whose contract is legal on its 
face and who has not paid any usurious interest 
may not avoid liability on the ground that usury 
was paid by the principal debtor. 56 The accom¬ 
modation maker may, by his representation that the 
paper was given for value, be estopped to set up 
the defense of usury. 57 A corporation which signs 
a note as maker for the accommodation of another 
is not prevented from setting up the defense of 
usuiy-in the contract between the l e n der an d the - * 
accommodated party by a statute prohibiting cor¬ 
porations from setting up the defense of usury. 5 * 


42. Miss.—Spinks v. Jordan. 66 So. 
406. 108 Miss 138. L.R.A.1915C 634 

66 C.J. p 831 note 89. 

43. Ind—Cole v. Bansemer, 26 Ind. 
94. 

44. Ky.—Santa v. Louisville Sav. 
Bank. 69 S.W. 601. 22 Ky.L. 1045. 

45. Ky.—Lee v. Fellows, 10 B.Mon. 
117. 

48. N.T.—-Mason v. Lord, 40 N.T. 
476. 

66 C.J. p 331 note 93. 

47. N.Y.—Mason v. Lord, supra. 

48. Md—Kinsey v. Drury, 126 A. 
125. 146 Md. 227. 

48. US—The Vigilancia, N.Y., 78 F. 
452. 19 C.C.A 528. 

SOL N.J.—Runkle v. Smith, 104 A. 

211, 89 N.J.Eq. 311. 

•6 GJ. p 111 note 6-4. 


6L Conn —Finance Discount Corp. 
v. Hurwitz, 88 A.2d 885, 138 Conn. 
636 

Md—Plitt v. Kaufman, 53 A.2d 673. 

188 Md 606. 

66 C.J. p 332 note 1L 
Participation In transaction 

Regardless of whether an accom¬ 
modation party has participated in a 
usurious transaction, he can rely on 
the defense of usury.—Finance Dis¬ 
count Corp. v. Hurwitz, 88 A.2d 385, 
138 Conn. 686. 

52. Tex.—Connor v. O’Donnell, 55 
Tex. 167. 

53. N.Y.—Oppikofer v. Murphy, 131 

N.Y.S. 168, 146 App.Div. 681— 

Strickland v. Henry, 78 N.Y.8. 12, 
66 App.Div. 23. 

54. N.Y.—Kneher v. Greengrasa, 247 
N.Y S. 728. 232 App.Div. 76L 

86 C.J. p 332 note 14. 
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55. Neb.—Palmer v. Carpenter, 73 
N.W. 690, 53 Neb 394 

56. Okl—Martin v. Oklahoma State 
Bank, 206 P. 824, 86 Okl 113. 

Comakers 

Accommodation comakers of note 
were not discharged from liability 
for amount actually paid to maker 
on usurious note from face value of 
which interest deduction was made 
before payment to the maker, as 
against contention that material al¬ 
teration of transaction had resulted. 
—Schmidt v. Citizens Industrial Bank 
of Austin, Tex.Clv.App., 89 8.W.2d 
847. 

57. N.Y.—Brown v. Martin, 10 N.Y. 
St 846. 

58. N.Y.—Strong v. New York Laun¬ 
dry Mfg. Co* 57 N.Y.Super. 279. 
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b. BnntiM and Chunmton 

A surety. In gentral, may set up usury u a defense 
to the tame extent as a principal debtor; a guarantor, 
also, may take advantage of usury in the debt guaranteed, 
and If such a debt la void for usury, a guarantee Is void 
too. 

When the sole consideration of the surety’s prom¬ 
ise is the same as that for the principal debtor’s, that 
is, a loan made or credit given to the principal, it 
is usually held or recognized that the surety is al¬ 
lowed to take advantage of the existence of usury 
in that consideration to the same extent as the prin¬ 
cipal debtor. 59 So, in general, the right of a sure¬ 
ty to set up the defense of usury is recognized, 60 
even, it has been held, where the surety is a paid 
surety. 61 Ordinarily, however, usury does not avoid 
a contract as to a surety beyond the extent to which 
it vitiates it as to the principal. 62 Therefore, where 
the effect of usury is not wholly to vitiate the con¬ 
tract, 63 but only to the extent of the usurious ex¬ 
cess 64 or of the entire interest, 65 according to the 
construction given to the statute, a surety is not 
relieved from all liability by his principal’s paying 
or agreeing to pay usury, even though the pay¬ 
ment or agreement to pay was not disclosed to the 
surety, 66 at least, m the absence of a showing that 
the payment or agreement to pay usury was con¬ 
cealed from the surety for the purpose of inducing 
him to do what he would not otherwise have done, 67 
or that such payment or agreement increased his 
risk in becoming surety, 68 or that there was an in¬ 
tention to practice a fraud on the surety ; 69 and the 
surety remains bound for the principal and legal in- 
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terest, 70 or for the principal only, 71 according to the 
construction given to the statute. 

Effect of principal’s refusal or failure to set up 
usury. The failure of the principal to take advan¬ 
tage of the defense of usury will not interfere with 
the right of the surety to do so. 72 So, the right of a 
surety on a note to set up the defense of usuiy to 
the note, 73 and to file a bill in a court of equity to 
establish that defense, 74 has been recognized even 
though the principal debtor should refuse to join in 
such defense or become a party to the bill. 

Agreement between principal and creditor purging 
contract of usury . If the contract was void origi¬ 
nally, a subsequent arrangement between the credi¬ 
tor and the principal, purging it of usury, without 
the assent of the surety, cannot make the latter lia¬ 
ble. 75 

Usury in transaction to which surety was not 
party There is authority for the view that in an 
action against a surety on an obligation which is 
free from usury the surety may not set up usury in 
other and separate transactions. 76 

Enforcing original debt. While, under certain cir¬ 
cumstances where an instrument is avoided for usu¬ 
ry, an action to enforce the original debt may be 
maintained against the debtor, as discussed supra § 
60, such an action may not be maintained against 
a surety on a note void on its face for usuiy. 77 

Guarantors. As a general rule a guarantor may 
take advantage of usury in the debt guaranteed 78 


99. Mo.—Osborne v. Fridrich. 114 S 
W. 1045. 134 MoApp. 449. 

€5 C J. p 333 note 21. 

60 . Minn.—Drew v. Skeena Lumber 
Co.. 230 N.W. 819. 180 Minn. 358. 
70 A.L R. 353. 

66 C J. p 333 note 22. 

61. Minn.—Drew v. Skeena Lumber 
Co., supra. 

62. Ohio.—Columbus First Nat 

Bank ▼. Garlinghouse. 22 Ohio St 
492. 10 Am R 751. 

■66 C.J. p 333 note 24 
liability to pay the principal 

Fact that Interest and insurance 
charges on usurious note were ultra 
vires corporate powers of payee be¬ 
cause above amount allowed by stat¬ 
ute under which payee was incorpo¬ 
rated did not defeat obligation of 
surety to pay principal of the note — 
•Schmidt ▼. Citlxens Industrial Bank 
of Austin, Tex.Civ.App, 89 S.W.2d 
847 

Where principal obligor could not 
plead usuiy, the surety also was un¬ 
able to do so.—General Phoenix Corp. 
w. Cabot, 59 N.E.2d 238, 300 N.T. 87. 


63. Mo—Samuel v. Withers, 16 Mo 
532 

66 C J p 333 note 25 

64. Ohio—Columbus First Nat 

Bank v Garlinghouse, 22 Ohio St 
492. 10 AmR. 751. 

66 C J. p 333 note 26. 

65. Fla—Mitchell v. Cotten, 3 Fla. 
134 

66 C.J. p 333 note 27. 

66 . Fla—Mitchell v. Cotten. supra. 
66 C J p 333 note 28. 

67. Ky.—Mount v Tappey, 7 Bush 
617. 

68 . Ky—Mount v Tappey, supra. 

66 C.J. p 334 note 30. 

68 . Ohio.—Columbus First Nat. 

Bank v. Garlinghouse, 22 Ohio St. 
492, 10 Am.R 751. 

66 C J. p 334 note 31. 

70. Ohio.—Selser v. Brock, 8 Ohio 
St. 302 

66 C.J. p 334 note 32. 

71. Fla.—Mitchell v. Cotten, 3 Fla. 
134. 

Philippine—Go Chioco v. Martinez, 
45 Philippine 256. 
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72. Ga—Harrington v. Findley, 15 
S E. 483. 89 Ga. 385. 

La.—Huntington v. Westerfleld, 2 La. 
A (Orleans) 405. 

73. Ill.—Safford v. Vail, 22 Ill. 326. 
N.Y.—Morse v. Hovey, 9 Paige 197. 

74. Ill.—Safford v. Vail, 22 Ill. 326. 
NY.—Morse v. Hovey, 9 Paige 197. 

75. Ga.—Howard v. Johnson, 18 S.E. 
132, 91 Ga. 319. 

76. Ala.—Fielder v. Varner, 45 Ala. 
429. 

66 C.J. p 334 note 38. 

77. Tenn —Baker v. Haralson , 1 
Tenn.Cas. 537. 

78. Cal.—Martin v. Ajax Const. Co* 
269 P.2d 132, 124 Cal.App.2d 425. 

N.Y.—Brooklyn Trust Co. v. Hardy. 
44 N.Y.S.2d 616, reversed on other 
grounds 49 N.Y.S.2d 30, 268 App. 
Div. 785. 

Or—Tomihiro v. United Hotel Corpo¬ 
ration, 28 P.2d 880, 145 Or. 629. 

66 C.J. p 334 note 42. 

Extent of light 

Corporation which stood, at least 
in part, in position of tenant of guar¬ 
antor of mortgage Indebtedness could 
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and. If tite debt or contract which is guaranteed is 
void for usury, the guarantee is also void. 79 It has 
been broadly stated, however, that such is not the 
case where the guaranty is independent of the orig¬ 
inal transaction and is either based on a new con¬ 
sideration 80 or amounts to a novation. 81 

a Indorsers 

As a general rule, an Indorser of a usurious paper, 
may sat up usury as a defense to the same extent as the 
maker. 

As a general rule, accommodation indorsers of 
usurious paper may set up usury in the considera¬ 
tion for such paper whenever the maker could do so 
against the holder. 82 A similar rule has been rec¬ 
ognized with respect to an indorser who becomes 
such as the representative of the lender for the 
purpose of facilitating the transaction. 83 The rule 
is otherwise, however, where the indorsement is 
made merely for the purpose of aiding an agent of 
the lender wrongfully to obtain a personal profit 
which constitutes the alleged usuiy. 84 It has been 
stated broadly, that with respect to the defense of 
usury, the indorser of a note has no greater rights 
than the maker who is the borrower or debtor, 86 
and the right of one who has indorsed a note with¬ 
out recourse to set up usury has been denied. 86 
Where, however, the indorsement without recourse 
is placed on the note as part of the scheme of the 
lender to evade the usury laws, the indorser may 
raise the question of usury. 87 

Estoppel. An estoppel in pais may be shown to 


defeat the defense of us ur y, when set up by an In¬ 
dorser as well as by the principal debtor, 66 but rite 
view has been taken that there was no estoppel 
where the creditor took an accommodation note with 
full knowledge that it was such notwithstanding the 
accommodation indorser certified at the time of the 
transaction that the note was business paper, was 
given for full consideration, and was not subject to 
the defense of want of consideration, usuiy, or oth¬ 
erwise. 60 

d. Debts and Paper of Corporation to Which 
Defense of Usury Denied 

Usurious loans. In general, are enforceable against 
natural persons collaterally liable therefor as well as 
against corporate borrowers. 

In some of the earlier cases there was a tendency 
to hold that statutes forbidding corporations to in¬ 
terpose the defense of usury, considered generally 
supra §§ 74-75, imposed merely a personal disabil¬ 
ity on the corporate borrower but left individual 
sureties, indorsers, and guarantors free to take ad¬ 
vantage of any usury that might exist in the loan. 60 
It is now generally recognized, however, that these 
statutes go to the validity of the contract itself, 
rendering it legal irrespective of the rate of inter¬ 
est, as stated supra § 74; hence, such loans are en¬ 
forceable against natural persons collaterally lia¬ 
ble therefor as well as against the corporate bor¬ 
rowers, 91 as, for example, a surety 92 or a guaran¬ 
tor. 96 So, while there is authority to the contrary, 94 
it has been laid down in general terms that where a 
corporation may not set up usury, indorsers of 


assert no greater rights than guar¬ 
antor with respect to usury as 
against those claiming under mort¬ 
gage foreclosure.—Tuxedo Enter¬ 
prises ▼. Detroit Trust Co. v 261 N.W. 
283, 272 Mich. ISO. 

79. N.Y.—Henry v. Frye, 137 N.Y.S. 
894, 78 Misc. 180. 

€6 C.J. p 334 note 43. 

80. US—Commercial Credit Co. v. 
Semon, D.C.Cal., S3 F.2d 358. 

81. US—Commercial Credit Co. v. 
Semon, supra. 

82. Va—Ruckdeschall v. Selbel, 101 
SE. 425, 126 Va. 359. 

66 C.J. p 334 note 50. 

Itemity for principal 

Accommodation indorsers on usur¬ 
ious note were liable for the prin¬ 
cipal of the note.—Schmidt v. Citi¬ 
zens Industrial Bank of Austin, Tex. 
CiV.App., 89 S.W.2d 847. 

Under the negotiable Xastnunents 
lav, indorser was entitled to plead 
usury as ground of forfeiture of in¬ 
terest aa against a holder in due 
course.—Newcomb ▼. Nlskey's Lake, 
18 MJB.2* 51, 100 Oa 505, answers to 


certified questions conformed to 12 
S.E 2d 160, 63 GaApp. 811. 

83. Okl.—Ladd v. Ardmore State 
Bank. 143 P. 170. 43 Okl. 502. 

66 C.J. p 335 note 51. 

84. U S.—Cooper v. Gilbert, C.C.A. 
Okl.. 40 F.2d 260. 

85. N.Y.—Staples v. Nott. 11 N.Y.S. 
924, affirmed 28 N.E. 615, 128 N.Y. 
403. 

Held not "borrower” 

Indorser of note who received no 
part of money advanced was not a 
"borrower,” and hence was not enti¬ 
tled to avail himself of alleged de¬ 
fense of usury in action on note by 
| payee’s receiver.—Faber v. Siegel, 286 
N.Y.S. 974, 158 Misc. 722. 

86. Ark.—Standard Motors Finance 
Co. v. Mitchell Auto Co., 293 S.W. 
1026, 178 Ark. 875, 57 A L.R 877. 

Fla—Beacham v. Carr, 166 So. 456, 
122 Fla 736. 

87. Fla—Beacham v. Carr, supra 

88. N.Y.—Mason v. Anthony, 3 Abb. 
Dec. 207, 8 Keyes 609, 3 TranscnA. 
265. 25 How.Pr. 477. 

S.C.—Odell v. Cook, 18 S.C.L. 59. 
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89. N.Y.—Lewis v. Barton. 12 N.EL 
437, 106 N.Y. 70. 

90. N.Y.—Hungerford's Bank v. 
Dodge. 30 Barb. 626, 10 Abb Pr. 24, 
19 How.Pr. 39. 

66 C J. p 335 note 58. 

91. NY—Stewart v. Bramhall, 74 

NY. 86. 

66 C.J. p 335 note 60. 

92. N.Y—Pink v. L. Kaplan, Inc., 
300 N.Y S 45, 252 App.Div. 490. 

66 C.J. p 335 note 61. 

93. N.Y.—Pink v. L. Kaplan, Inc., 
300 N.Y.S. 45, 252 App.Div. 490- 
Kings Mercantile Co. ▼. Cooper. 100 
N.Y.S.2d 754, 199 Misc. 381—Ollen- 
dorf v. Lissberger, 28 N.Y.SAd 455, 
176 Misc. 661, affirmed 82 N.Y.S.2d 
132, 263 AppDiv. 814, appeal de¬ 
nied 82 N Y.S.2d 783, 263 App.Div. 
856—Cabrera v. Olsen. 800 N.Y.S. 
524, 165 Misc. 874—Sturman v. 
Lomor Realty Co.. 265 N.Y.S. 564, 
148 Misc. 277. 

66 C.J. p 335 note 62. 

94. I1L—Stocker v. Leonard Machin¬ 
ery * Tool Co* 281 IlLApp. 206, 
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its paper, 95 including an accommodation indorser, 95 
may not do so. So also, an accommodation maker 
may not set up usuiy. 97 The determination as to 
whether the statutory denial of the defense of usury 
to a corporation may be extended by implication, 
so as to deny such defense to an individual who is 
a comaker, with the corporation, of a note, is to be 
determined by the nature and character of that in¬ 
dividual's obligation under the note and the circum¬ 
stances under which he assumed the obligation; 98 
and such comaker may not set up usury where it 
appears that the usury of which such comaker seeks 
to avail himself is not usury practiced on himself, 
but usury practiced on die corporation. 99 

S 133. -Other Persona 

a. In general 

b. Third person assuming payment of 

usurious debt 

c. Debtor or obligor of borrower or debt¬ 

or whose debt is usurious 

d. Cestui que trust and trustee 

e. Officers and stockholders of corpora¬ 

tion 

f. Officers holding property under legal 

process and person collecting usu¬ 
rious debt 

a. In General 

A person who mortgages his property to secure a 
debt of another Is entitled to Interpose the defense of 
usury to such debt, and In some Jurisdictions, by virtue 
of a statute, an owner of a promissory note, wrongfully 
pledged by another as security for a usurious loan made 
by a pledgee to such other, may recover the note from 
the pledgee. 

The view has been taken that one who volunteers 
to pay another's note is not a stranger, but so far 
as the circumstances of payment are concerned 
stands practically in the shoes of the maker 1 and 
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is as much entitled as the maker to interpose the 
defense of usury. 2 It has also been hdd that one 
who mortgages his property to secure the debt of 
another becomes one on whom the burden of the 
debt falls and is not, therefore, such a stranger to 
the transaction as to be prevented from availing 
himself of usury in the debt, 3 and a similar rule has 
been recognized in permitting a wife to set up 
usury in a suit to foreclose a mortgage given by 
herself and her husband, which covers their home¬ 
stead, although the wife did not sign the note which 
is secured by the mortgage. 4 

Pledge to secure usurious loons . In some juris¬ 
dictions, by virtue of a statute rendering invalid a 
pledge to secure a usurious debt, the owner of a 
promissory note which has wrongfully been pledged 
by another as security for a usurious loan made by 
the pledgee to such other may recover the note from 
the pledgee, 5 and the maker of a note pledged by 
the payee as security for a usurious loan by the 
pledgee to such payee may set up the usury as a 
defense to an action by the pledgee to enforce pay¬ 
ment of the note. 6 The owner of bonds who de¬ 
livers them to and authorizes a bondholders’ com¬ 
mittee to pledge such securities as security for a 
loan with the understanding that such owner shall 
not be personally liable on the loan contract may 
not, however, recover in equity such securities be¬ 
cause of the usurious character of the loan. 7 A 
statutory provision which forbids a corporation to 
set up the defense of usury prevents the owner 
of securities from attacking a pledge of such se¬ 
curities to secure a loan to a corporation to which 
such owner has forwarded them for collection, on 
the alleged ground that such loan was made under 
an agreement by such corporation to pay a rate 
of interest in excess of the legal rate.® 

Extent of recovery . Where a note has been re¬ 
duced to judgment, and the amount recovered is no 


OS. N.Y.—Kings Mercantile Co. v. 
Cooper. 100 N.Y.S.2d 764. 199 Mlsc. 
391. 

00 C.J. p 836 note 64. 

SOL N.Y.—Ollendorf v. Uasberger, 88 
N.Y.S.2d 456. 176 Mlsc. 661. affirm¬ 
ed 83 N.Y.S 2d 132. 268 App.Dlv. 
814, appeal denied 82 N.Y.S.2d 788. 
268 App.Dlv. 856. 

66 C.J. p 836 note 66. 

S7. N.Y.—D. 8. Stern A Co. v. Plait*. 

270 N.Y.S. 715. 240 App.Div. 509. 
66 C.J. p 326 note 66. 

98- N.Y.—Rockmore v. Epstein. 217 
N.Y.& 76. 127 Mlsc. 526. 


X. N.Y.—Levy v. Hall&ger, 197 N.Y. 

S. 267, 119 Mlsc. 694 
2. N Y.—Levy v. Hal lager. supra. 

66 C J. p 336 note 71. 

8. Ind.—Jones v. Bryan, 102 N.B. 

153. 53 Ind.App. 550. 

Lou to corporation 

Persons who executed chattel mort¬ 
gage to secure note of corporation 
could not plead, in action to foreclose 
chattel mortgage, that lender had 
exacted usurious interest for loan 
of money evidenced by note, since 
loan was not made to defendants, 
but to corporation.—Baronberg v. 
Humphreys, 1 N.Y.S.2d 415. 166 Mlsc. 
100 . 

4. Iowa.—Lyon ▼. Welch, 20 Iowa 
678. 
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Where wtfs redeems property after 
foreclosure, usury may be pleaded 
when husband might so plead it.— 
Dewberry v. Bank of Standing Rock. 
160 So. 463. 227 Ala. 484. 

& Mo—Keim v. Vette, 67 8.W. 228. 
167 Mo. 402. 

8, Mo—Central Missouri Trast Co. 
v. Smith, 347 8.W. 241, 218 Mo. 
App. 106. 

66 C.J. p 826 note 78. 

V. Mb.—St Paul Fire A Marina Ins. 
Co. v. American Trast Cos, 222 8.W. 
187. 

66 aX p 886 note 76. 

8. N.Y.—State B a n k of Ohio v. Hog* 
I 15 N.Y. 65. 


98. N.Y.—Rockmore v. Epstein, su- 



§ 13d USURY 

greater than what might have been recovered under 
the laws of the state, even if the contract had been 
usurious, the question of usury in the original trans¬ 
action cannot be raised by one who is proceeded 
against in respect of collateral security given for 
such note.* 

b. Third Person Assuming Payment of Usu¬ 
rious Debt 

As a general rule a third person who for s valuable 
consideration assumes payment of a usurious debt cannot 
set up usuiy, but the rule does not apply where a person 
who assumes an obligation reserves the right to contest 
Its validity, or, with the consent of all parties concerned, 
is merely substituted for an original debtor or obligor. 

Usually a third person who, for a valuable con¬ 
sideration, has assumed payment of a usurious 
debt cannot set up usuiy; he is not concerned with 
the original consideration for the debt, 10 and it is 
presumed that the consideration passing from the 
debtor to the party undertaking to pay is adequate 
to sustain the undertaking. 11 The rule, however, 
does not apply where the person assuming payment 
of the debt reserves the right to contest its va¬ 
lidity, 12 where the amount justly due is left open 
for adjustment, 12 or where a person without con¬ 
sideration gives to the creditor such person’s bond 
secured by a mortgage executed in lieu of a usurious 
bond and mortgage given by the original debtor. 14 
So also, the rule does not apply where, with the 
consent of all parties concerned, the person who as¬ 
sumes the obligation is merely substituted for the 
original debtor or obligor. 15 Where a third per¬ 
son, at the request of a debtor, gives his bond to 
the creditor in partial discharge of the indebtedness 
which is tainted with usuiy and the debtor gives a 
deed of trust to secure such third person, in a suit 
to restrain a sale under the deed of trust, sought 
by such third person in order to pay his bond to 
the creditor, the propriety of preventing the credi¬ 
tor who is before the court from enforcing the bond 
until the amount of the usurious payments is as¬ 
certained has been recognized. 12 


91 C.J.S. 

c. Debtor or OMifor of Borrow er or Debtor 
Whose Debt is Usnrions 

The right of ■ person holding property of, or owing 
money to, a borrower or debtor, to attack an obligation 
or debt owing by the latter haa been denied In certain 
cases. 

The right of a person holding property of, 17 or ow¬ 
ing money to, 18 a borrower or debtor, to attack 
the obligation or debt owing by the latter has been 
denied in certain cases. So also, the nght of a per¬ 
son who has given a chattel mortgage to set up usury 
in a loan made to the mortgagee, as security for 
which such mortgagee has transferred such chat¬ 
tel mortgage to the lender, as a defense to an action 
by such lender to enforce rights under the mortgage 
has been denied. 18 

<L Cestui Que Trust and Trustee 

A trustee who has made a usurious mortgage on be¬ 
half of his cestui que trust may set up usury, and if he 
borrows money on behalf of himself and his beneficiaries 
he may plead usury as a defense for the benefit of him¬ 
self and the beneficiaries. 

The right of a trustee who has made a usurious 
mortgage on behalf of his cestui que trust to set 
up usury has been recognized. 20 So, also, where 
a trustee borrows money on behalf of himself and 
his beneficiaries he may plead usury as a defense for 
the benefit of himself and the beneficiaries, 21 and, 
under a statutory provision that any person having 
a legal or equitable interest in the estate of the 
borrower may plead the benefit of provisions of 
the usury laws, a cestui que trust may plead usury 
affecting a mortgage on the trust property given 
by the trustee. 22 On the other hand, the right of 
the beneficiary of a trust in real property, created 
by a voluntary conveyance after the grantor had 
given a mortgage, to claim the benefit of alleged 
usury in the mortgage debt has been denied. 22 
Where a court of equity, in charge of a trust es¬ 
tate, executes, through receivers, a mortgage on 
lands of the estate, the cestui que trust may not in¬ 
terpose alleged usury as a defense to a proceeding 
to enforce the mortgage. 24 


8. U.S—Black v. Reno, CLC.Mo., 59 
F. 917. 

10. Md —Plitt ▼. Kaufman, 6S A.2d 
673. 138 Md. 606. 

66 C.J. p 337 note 81. 

11* Ark.—Pickett v. Merchants* Nat. 
Bank of Memphis, S3 Ark. 846. 

IS. Ark.—Pickett v. Merchants* Nat 
Bank of Memphis, supra. 

18. Ark.—Pickett v. Merchants* Nat 
Bank of Memphis, supra. 

14. N.T.—Vickery ?, Dickson, 85 
Barb. Of, 


15. Md — Corpus Juris eited la Plitt 
v. Kaufman, 53 A.2d 673, 676, 188 
Md. 606. 

N.C.—Chas. S. Riley A Co. v. W. T. 
Sears ft Co, 70 SE. 997, 154 N.C. 
609. 

18. Va.—Cabaness v. Matthews, 2 
Gratt 225, 43 Va. 326. 

17. Ga.—Zellner v. Mobley, 11 S.E 
402, 84 Ga. 746, 20 Am.8 R. 390. 

66 C.J. p 337 note 88. 

18. Ga.—Western Union Tel. Co. ▼. 
Ryan, 55 S.E. 21, 126 Ga. 191. 

66 C.J. p 887 note 89. 
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10. Cal —Zimmerman v. Boyd, 276 P. 
509, 97 Cal App. 406. 

80- Ga.—W&gnon v. Pease, 20 S.E. 
895, 104 Ga. 417. 

81. SC.—Earle v. Owing*, 51 S.E. 
980, 72 S C 362. 

22. SC—Cunningham v. Cunning¬ 
ham, 62 S E. 846, 81 S C. 606. 

23. Ala.—Cain v. Gimon, 86 Ala. 168. 

24. Md.—Burroughs v. Gaither, 7 A. 
243, 66 Md. 171. 
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One of several beneficiaries of trust deed. A 
creditor who is one of several creditors of the 
grantor of a deed given as security for the debts due 
to such creditors from such grantor may not set up 
the usurious character of the debt due to another 
of the creditors whose debt is so secured. 26 So 
the holder of one of several notes secured by a deed 
of trust cannot avail himself of alleged usury in 
the assignment of another of such notes so as to 
postpone the lien of such other note where such 
other note is not itself tainted with usury. 26 

e. Officers and Stockholders of Corporation 

A stockholder, under certain circumstances, may not 
set up a claim of usury affecting a mortgage given by a 
corporation. 

While, under certain circumstances, a stockhold¬ 
er may not set up a claim of usury affecting a mort¬ 
gage given by the corporation, 27 where a usurious 
loan was made to officers of a corporation for the 
benefit of the corporation, and another officer and 
stockholder signs a renewal note, which is usuri¬ 
ous, such officer and stockholder is privy to the en¬ 
tire transaction and is entitled to defend on the 
ground of usury. 28 

Defense of usury denied to corporation. The own¬ 
er of a corporation which, by statute, may not set 
up usury in respect of a mortgage given by it, may 
not set up such usury, 29 since the corporate exist¬ 
ence and identity are distinct from the existence 
and identity of the owner. 30 

f. Officers Holding Property under Legal Proc¬ 

ess and Person Collecting Usurious Debt 

A sheriff levying on an encumbered property is allowed 
to plead usury In defense of an action by a prior encum¬ 
brancer; but a person collecting usurious debts cannot 
assert usury In the debts collected when sued therefor. 

If a judgment or attaching creditor may set up 
usury in a prior lien on the debtor’s property, the 
sheriff levying on such encumbered property is al¬ 
lowed to plead usury m defense of an action by a 
prior encumbrancer. 31 

Person collecting usurious debt . The right of a 
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collection agent sued for. funds collected to set up 
usury in the debts collected by him has been de¬ 
nied. 82 

§ 134. Usurious Transfer of Valid Contract 
or Instrument 

A person liable on a contract or instrument valid In 
Its inception cannot take advantage of the fact that a 
person who seeks to enforce It holds it under a usurious 
assignment or transfer from one in whose hands It was 
valid and enforceable. 

In accordance with the general principle that a 
contract or instrument valid in its inception can¬ 
not be rendered invalid by subsequent usurious deal¬ 
ings therewith, discussed supra § 61, the rule gen¬ 
erally obtains that a person liable on such contract 
or instrument cannot take advantage of the fact 
that the person who seeks to enforce it holds it 
under a usurious assignment or transfer from one 
m whose hands it was valid and enforceable. 33 
Thus, the obligor in a bond or other writing under 
seal may not take advantage of usury exacted by 
the assignee of such instrument from the assignor. 34 
So also, a borrower may not avoid liability to the 
assignee of the lender for the amount borrowed 
merely because such assignee exacted an exces¬ 
sive discount from the lender on taking the as¬ 
signment. 35 Likewise, the usurious assignment by 
the holder of a valid mortgage is not available to 
the mortgagor m a suit to foreclose the mortgage, 36 
and the purchaser of property subject to a mortgage 
may not avail himself of the fact that after the 
purchase the holder of the bond and mortgage sold 
and assigned them at a less amount than that for 
which they are security. 37 

Transfer as collateral security . Where the mort¬ 
gagee m a valid chattel mortgage transfers such 
mortgage as security for a usurious loan to him, 
the mortgagor cannot set up such usury as a defense 
to an action to enforce the mortgage, 38 and where 
a bond and mortgage are assigned by the mortga¬ 
gee as collateral security for a usurious note given 
by him, the mortgagor cannot set up usury as a 
defense, 39 or claim a credit for usurious payments 


25. Ill.—Adams v. Robertson. 37 Ill 
45. 

86. Ky.—Campbell v. Johnson. 4 
Dana 177. 

87. Utah—Rospigliosi v. Glenallen 
Mining Co.. 252 P. 276. 69 Utah 41. 

66 C.J. p 338 note 99. 

88. Wash.—Richardson v. Foster, 
170 P. 321. 100 Wash. 57. 

89. Mich.—Miller v. Reid. 220 N.W. 
748. 243 Mich. 694. 

3QL Mich.—Miller v. Reid, supra. 


31. Minn.—Stein v. Swensen, 46 N 
W 360. 44 Minn. 218 
66 C J. p 338 note 6. 

Right of creditors and lienholders to 
set up defense of usury see supra 
§ 131. 

38. Mo—Vette v. Geist, 55 S.W. 871, 
155 Mo. 27. 

33. Ga.—Zellner v. Mobley, 11 S.E. 

402, 84 Ga 746, 20 Am S.R. 390. 

66 C.J. p 338 note 10. 

3^ Ky.—Llttell v. Hord, Hard. 81. 

731 


35. NY —Oneida Bank ▼. Ontario 
Bank, 21 N.Y. 490. 

66 C J. p 338 note 12. 

36. Wash.—Thomson v. Koch. 113 
P. 1110. 62 Wash. 423. 

66 C.J. p 338 note 13. 

37. NY.—Lovett v. Dimond, 4 Edv. 
22 . 

38. Cal.—Zimmerman v. Boyd, 275 
P. 509, 97 Cal.App. 406. 

39. N.J.—Stevens v. Reeves, 23 NJT. 
Eq. 427. 
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on the not*, as considered infra $ 133, in a stilt by 
the assignee to foreclose the mortgage. It has al¬ 
so been held that the maker of a promissory note 
cannot set up usury in the transfer thereof by the 
payee as collateral security. 40 There is, however, 
authority for the position that when the transferee 
holds a note sued on merely as collateral security 
for a debt of the transferor void for usury, the mak¬ 
er of the note may show the invalidity of the pledge 
to defeat plaintiff’s right of action. 41 

§ 135. Right of Third Person to Recover, Set 
Off, or Require Application of. Us¬ 
ury Paid 

Although, In general, only a borrower may maintain 
an action to recover usury paid. In some instances such 
right has been extended to third persons. 

While the rule that the right to take advantage 
of the existence of usuiy is personal to the borrower 
or original debtor, considered supra §§ 71, 125, has 
been recognized in determining whether a person 
other than the borrower or debtor may maintain 
an action to recover usury paid 42 or otherwise claim 
the benefit of such payment, 42 a statutoiy provision 
permitting the recovery of usury paid has been so 
construed as not to confine the right to recover 
excessive interest on a usurious loan to the borrow¬ 
er alone. 44 Some statutes, however, authorizing the 
recovery of usurious interest, apply only as be¬ 
tween the original parties to a usurious contract ot 
their legal representatives, 45 but not to those who 
were not parties to such usurious contract. 46 

One who mortgages his property to secure the debt 
of another becomes one on whom the burden of 
the debt falls and is not, therefore, such a stranger 
to the transaction as to be prevented from recoup¬ 
ing against the debt the amount of interest paid 
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in excess of th e legal rate; 4 * and, where money lent 
on notes executed by one person was advanced to 
another, who made all payments on principal and 
interest, and to whom the security has been con¬ 
veyed, thus releasing the maker and his property, 
if such a person paid usurious interest he is entitled 
to recover it or have it credited on the principal, 42 
notwithstanding under negotiable instruments law 
he is not liable on notes because they were not ex¬ 
ecuted by him. 42 

Persons claiming under deceased debtor or bor¬ 
rower . The right of the personal representative of 
a deceased debtor to maintain an action to recover 
usury paid has been recognized. 60 So, where usury 
on a debt of a deceased testator is paid out of his 
estate, the right to recover back such usuiy is in his 
executors as such 51 and not as individuals. 62 It has 
been held that the wife of a deceased debtor, who 
by statute takes a portion of her deceased husband's 
estate, becomes a privy with him so as to permit 
her to recoup against his debts interest paid in ex¬ 
cess of the legal rate. 62 The sole heir at law of a 
deceased borrower who pays the debt in order to 
free his inheritance from an apparent encumbrance 
created by the borrower to secure a usunous loan 
may recover back the usury so paid. 54 

Assignee of borrower or debtor in general. While 
under some statutory provisions, the assignment 
of a cause of action to recover usurious interest is 
prohibited, 56 and recovery cannot be had against a 
lender for usury on claims on which plaintiff sues 
as an assignee of borrowers, 66 in some jurisdictions 
a claim for usuiy paid is assignable 57 so as to give 
the assignee the right to maintain an action to re¬ 
cover such usuiy, 66 to set off such usury by way of 
counterclaim in a suit to foreclose the usurious 
mortgage involved, 62 or to set off the assigned 


4a Mass —Knights v. Putnam, 8 
Pick. 184. 

66 C.J. p 839 note 18. 

4DL N.T.—Fish v. De Wolf, 17 N.Y. 
Super. 673. 

41 Ga.—Pope T, Marshall, 4 S.E 
116, 78 Ga. 636. 

66 C.J. p 339 note 22. 

48m Iowa.—Drake v. Lowry. 14 Iowa 
126. 

4i N.Y.—Wheelook V. Lee. 64 N.Y. 
242. 

4a OkL—Johnston v. American Fi¬ 
nance Corp. ( 79 P.2d 242, 182 Okl. 
667—First State Bank of Pond 
Cre4k v. Bank of Jefferson, 240 P. 
811, 112 OkL 177. 

da OWL-—First State Bank of Pond 
Creek v. Bank of Jefferson, supra. 


147. Ind.—Jones v. Bryan. 102 N.E 
I 163, 63 Ind.App. 560. 

! Tex.—Corpus Juris quoted fa Glenn 
v. McCarty, Civ App., 76 S.W.2d 
162, 166. 

40. Tex.—Glenn v. McCarty, Civ. 
App.. 130 8 W.2d 295, affirmed 166 
S.W.2d 912, 187 Tex. 608. 

4a Tex.—Glenn ▼. McCarty, 166 & 
W.2d 912, 137 Tex. 608. 

5a Ky.—Martin v. Martin. 12 B. 
Mon. 304. 

5L Ky.—Brent v. Tlvebaugh, 12 B. 
Mon. 87. 

50. Ky.—Brent v. Tlvebaugh, supra. 
66 OJ. p 389 note 28. 

5a Ind.—Jones v. Bryan, 102 N.E. 
153. 53 Ind.App. 550. 
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54. Ga —Pope v. Marshall, 4 S.E. 
116. 78 Ga 635 

66 C.J. p 839 note 30. 

55. Okl.—First State Bank of Pond 
Creek v. Bank of Jefferson, 240 P. 
211, 112 Okl. 177. 

5a Miss—Fry v. Layton, 2 So 2d 
561, 191 Miss. 17. 184 AUL 1830. 

57. Ky.—Fidelity Trust, etc., Co. v. 
Byan, 68 S.W. 610, 109 Ky. 240. 23 
KyL. 734. 

66 C.J. p 339 note 31. 

OK Ky—Fidelity Trust, etc., Co. v. 
Ryan, supra 

Va—Harper v. Middle States Loan. 
Bldg. * Const. Co., 46 S.B. 817, 55 
W.Va 149, 2 Ann.Cas. 42. 

55. N.J.—Bovit v. Mantel, 168 A. 
638, 108 N.J.EO. 1L 
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claim for usury in an action by the usurer to recov¬ 
er an independent debt due from the assignee. 10 

Assignee of partnership account . Where, on dis¬ 
solution and settlement of a partnership, a partner¬ 
ship account with a bank, together with all charges 
except as stated, is transferred and assigned to one 
of the partners, such partner is entitled to recover 
the amount of usurious charges made by the bank 
which are not within the exception. 61 

Assignee for creditors and purchaser from such 
assignee . The right of an assignee for the benefit 
of creditors of a mortgagor to avail himself of usury 
retained by the mortgagee has been recognized. 62 
In the case, however, of an assignment by a debtor 
of part of his property with directions to pay the 
debts due the assignees and to apply the balance as 
the debtor might direct, the right of the assignees 
to recover usury paid by them on one of the debts 
has been denied on the ground that the right to 
recover is in the debtor. 63 The right of a pur¬ 
chaser from an assignee for the benefit of creditors 
to compel the return of usurious payments made 
by the assignee has apparently been recognized. 64 

Assignee or trustee in bankruptcy . The right of 
the assignee in bankruptcy of the debtor to recover 
usury paid has been recognized. 65 The nght of a 
trustee in bankruptcy to maintain an action to 
recover usury paid has been denied, however, where 
the bankrupt had made no payments on an alleged 
usunous debt which he had assumed, the principal 
and legal interest had not been paid, and a subse¬ 
quent lienholder had the right to have the debt 
purged of usury. 66 A statute authorizing the re¬ 
covery of usurious interest has been held not to 
apply in favor of a trustee in bankruptcy, where 
the bankrupt had no obligation on the original notes, 
but had merely guaranteed payment thereof at a 
subsequent date. 67 Moreover, the right of the trus¬ 
tee to assert a claim for usurious payments which 
were actually made by another than the bankrupt 
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and which were merely transmitted by the latter 
has been denied. 66 

Receiver . The right of a receiver appointed in 
supplementary proceedings to maintain a suit for 
usurious premiums paid by the judgment debtor for 
whom he is receiver has been recognized. 60 

Persons involved with corporation which is not 
entitled to set up usury . Where by virtue of stat¬ 
ute corporations may not set up usury and therefore 
are not entitled to recover back money as usury 
paid, a purchaser of property on foreclosure of a 
mortgage given by a corporation is not entitled to 
recover an alleged usurious excess included in the 
price paid by him pursuant to his purchase. 70 So, 
also, the receiver of a corporation may not recover 
for the benefit of creditors allegedly usurious in¬ 
terest which the corporation may have paid. 71 

Purchaser of premises subject to usurious mort¬ 
gage . According to some cases, the purchaser of 
premises subject to a usurious mortgage may inter¬ 
pose a counterclaim for usurious interest paid by 
him, in a suit to foreclose the mortgage, 72 but there 
is also authority to the contrary. 73 The view has 
been held that the purchaser of an equity of re¬ 
demption may set up by cross bill usurious payments 
made by the debtor in an action to recover on notes 
secured by a trust deed the balance due after fore¬ 
closure sale under such trust deed. 74 On the other 
hand it has been held that the purchaser of an equi¬ 
ty of redemption cannot avail himself, as against 
the mortgagee, of usurious payments of interest 
made by the mortgagor, 75 and the purchaser of 
property subject to a mortgage given to secure notes 
drawing usurious interest cannot, on payment of 
such notes, recover money paid as usurious interest 
thereon by the original mortgagor. 76 Where the 
borrower sells premises on which a usunous mort¬ 
gage has been made, allowing to the purchaser the 
amount of the encumbrance, and the purchaser pays 
the usury, the original borrower can recover the 


60. N.J.—Weit* v. Quigley, 97 A. 

254, 88 N.J.L&W 617. 

•1. Hiss.—Hebron Bank ▼. Gam¬ 
brel!. 77 So. 148, 116 Miss. 843. 

63. Mich.—Real Estate Trustees ▼. 
Rebhan. 139 A. 861, 163 Mich. 624. 

63. Vt—Low v. Musaey, 36 Vt 183. 

64. Md —Doub v. Barnes. 1 Md.Ch. 
127, affirmed Thomas v. Mason, 8 

am 1 . 

65. U.8.—Tiffany v. Boatmen's Sav. 
Inst., Mo., 18 Wall. 375, 21 L.Ed. 
868 . 

66 C.J. p 889 note 99. 

66 . Ky.—Cambron v. Boldrick. 144 
aW. 874, 147 Ky. 624. 


67. Okl.—Johnston v. American Fi¬ 
nance Corp., 79 P.2d 242, 182 Okl. 
567. 

68. US.—In re Ald&y Motor Co., D. 
C.Tenn., 50 F2d 228, reversed on 
other grounds, C.C.A., Hamilton 
National Bank v. McCallum, 58 F.2d 
912, certiorari denied Scott v. Ham¬ 
ilton Nat. Bank, 53 S.Ct 19. 287 
U.S. 619, 77 L Ed. 537. 

69. N.Y.—Palen v. Bushnell, 18 Abb. 
Pr. 801. 

66 C.J. p 340 note 42. 

TO. Mich.—Miller ▼. Reid, 220 N.W 
748. 243 Mich. 694. 

66 OJ. p 340 note 44. 


71. N.Y.—Butterworth v. O'Brien, 23 
N.Y. 275. 

72. S.C—Zeigler ▼. Manor, 90 8.E. 
829, 53 S.C. 115, 69 Aiil&JL 849. 

73. N.Y.—Del Rubio v. Duches ne , 
130 N.Y.S.2d 572, 284 App.Div. 89. 

74. Miss.—Chandler v. Cooke. 187 
So. 496, 163 Miss. 147. 

75. Pa.—Miners’ Trust Co. v. 

Roseberry, 81 Fa. 800. 

Vt.—Reed v. Eastman. 50 Vt 67. 

7K Vt—Spaulding v. Davis* 51 Vt 
I 77. 
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usury paid. 77 The view has been taken that a pur¬ 
chaser of real property, who seeks by suit in equity 
to redeem from a mortgage to which the property 
was subject when the purchase was made, is not 
entitled to credit for usurious payments made by 
the debtor. 78 A purchaser of property subject to 
a mortgage may obtain credit for usury exacted 
from him by the holder of the mortgage, after the 
purchase. 78 

Creditors and lienholders, or encumbrancers . In 
the absence of statute affecting the rule, 80 the right 
of a general creditor 81 and also of a judgment cred¬ 
itor 82 of the debtor to recover or to claim the bene¬ 
fit of usury paid has been denied, and a creditor of 
the debtor may not require the application to his 
claim of usurious payments made to another credi¬ 
tor. 88 According to some cases, however, when 
usurious payments have been made in pursuance of 
a collusive scheme to defraud other creditors, a 
court of equity will eliminate the usury in the dis¬ 
tribution of the debtor's assets. 84 In some juris¬ 
dictions a subsequent mortgagee is entitled to have 
all sums paid to a prior mortgagee, in excess of 
the legal rate of interest, applied on the prior mort¬ 
gage. 85 In other jurisdictions, however, the right 
of a subsequent mortgagee to compel the application 
of usurious payments of interest by the mortgagor 
on a prior mortgage debt in reduction of the debt 
secured by such prior mortgage has been denied, 86 
at least where the mortgagor has released to the 
prior mortgagor any claim for unlawful interest 
paid. 87 Likewise it has been held that a mortgagee 
cannot recover usurious payments of interest paid 
by the mortgagor to a prior mortgagee. 88 

Persons collaterally liable and accommodation par¬ 
ties . While the view has been taken that a surety 
is entitled to have the principal credited with usuri¬ 
ous interest paid, 89 and that a surety on a note who 


has been compelled to pay to a bona fide holder the 
amount due on the note, including usurious interest, 
may recover the usurious excess from the usurer- 
payee, 90 it has also been held that a surety on a 
note on which usurious interest has been paid by 
the principal cannot recover the usurious pay¬ 
ments. 91 So, according to some cases, the surety, 
when sued alone, is not entitled to have usurious 
payments made by his principal applied as partial 
payments of the debt, 92 although, even where such 
rule is recognized, there is authority for the view 
that, in a suit in equity to foreclose a mortgage given 
by a surety on a promissory note to secure the pay¬ 
ment of such note, the surety is entitled to credit 
for usurious payments made by the principal debtor, 
not included m the note and not indorsed thereon, 
where such debtor is entitled to recover such pay¬ 
ments and, although not a party to the mortgage 
or to the foreclosure suit, appears, claims, and ob¬ 
tains the application of the usurious payments to 
the mortgage debt. 98 

The right of an accommodation maker of a 
note to set off, in an action on the note, usury paid 
by the party accommodated has been denied where 
the controlling statute gives the right to recover to 
the person paying the usury, 94 or to such person’s 
personal representative. 95 There is authority for 
the view that, where the right of the principal debt¬ 
or to recover usurious payments made has been 
barred by a judgment, the right of the surety to 
set off such payments is lost. 96 

Persons assuming payment of debt . One who has 
assumed the payment of a debt for a valuable con¬ 
sideration is not entitled to a reduction because of 
usurious interest paid by the debtor. 97 So, where 
a person takes an assignment of a note given by 
another, gives his own note for the amount of the 
assigned note less an amount which is fixed by 


77. Vt—Nelson v. Cooley, 20 Vt 
201 . 

78. Mo.—Perrine v. Poulson, 63 Mo 
309 

70. N.Y.—Lovett v. Dlmond, 4 Edw. 
22 

80. Va.—Ryan v. Krise, 17 S.E. 123, 
89 Va. 728 

08 C.J. p 340 note 63. 

81* 6a.—Singleton v. Patillo, 2 S.E. 
258, 78 Ga. 269. 

88. Ky.—Lee v. Fellow, 10 B.Mon. 
117. 

66 C.J. p 340 note 66. 

83. Ky.—Graham v. Moore, T B. 
Mon. 63. 

66 C.J. p 341 note 66. 


84. Pa.—In re Selser. 21 A. 777, 141 
Pa. 629—Appeal of Nicholson, 11 
A. 662, 8 Pa-Cas. 396. 

85. N.J.—De Gruchy v. Wilscot 
Land Co., 169 A. 164, 110 N.J.Eq. 
80. 

66 C.J. p 341 note 68. 

88 . Vt.—Richardson ▼. Baker. 62 Vt. 
617. 

87. Vt—Churchill v. Cole, 82 Vt 
93. 

66 C.J. p 341 note 60. 

88. Idaho.—U. S. Building 4k Loan 
Ass’n v. Lanzarottl, 274 P. 630, 47 
Idaho 287. 

88. Tex.—Roberts v. Coffin, 68 8.W. 

697, 22 Tex.Clv.App. 127. 

66 C.J. p 341 note 62. 
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901 Ohio.—Kock v. Block, 29 Ohio 
St 666. 

91. Ky.—Martin ▼. Martin, 12 B. 
Mon. 304. 

66 C.J. p 341 note 63. 

98. N.H.—Newbury Bank v. Sinclair, 
60 N.H 100, 49 AmR. 307. 

66 C.J. p 341 note 64 
93. Vt—-Davis v. Converse, 35 Vt 
503. 

94* D.C.—Kendall v. Vendersllp, 13 
D.C. 106. 

Vt—Cady v. Goodnow. 49 Vt 400. 

95. D.C.—Kendall v. Vendersllp, 13 
D.C. 105. 

98. Ky.—Faulkner v. Marion, 43 8. 

W. 249, 19 Ky.L. 1268. 

97* Ala.—Speakman v. Oaks, 11 So. 
836, 97 Ala. 603. 
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agreement as the amount of usury in the assigned 
note, and the note so given by him is collected with¬ 
out his having set up usury in respect of the as¬ 
signed note, such person cannot recover usury that 
may have been included in the assigned note." The 
purchaser of property subject to a usurious mort¬ 
gage, who has assumed the payment of the debt, may 
not maintain an action to recover back payments 
made by him" or by the original borrower. 1 So, 
also, the purchaser of property, subject to a mort¬ 
gage, who has assumed the payment of the mort¬ 
gage debt is not entitled to have usurious payments 
made by his grantor applied in reduction of the 
principal of the mortgage debt. 2 

The purchaser of land which is subject to a 
mortgage given by the vendor to secure a usunous 
loan represented by promissory notes, who, m con¬ 
sideration of the conveyance, agrees with the ven¬ 
dor to pay the notes, may not recover back from 
the lender the amount of usunous payments made 
by him. 2 If, however, the purchaser does not agree 
to pay the usurious notes but merely agrees to in¬ 
demnify the vendor against the payment of such 
notes, and, pursuant to an agreement with the lender, 
gives new notes at a usurious rate as substitutes for 
the onginal usurious notes, the purchaser may re¬ 
cover usurious payments made on such substituted 
notes. 4 

Payment by one of several obligors . Where it was 
agreed among the parties to a note that one of three 
obligors should pay one half the debt, and each of 
the others one fourth, it has been held that one of 
the obligors is not entitled to a credit on his fourth 
of the debt for usury paid by the others 5 

Usurious transfer of valid contract or instrument. 
Where a bond and mortgage are assigned by the 
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mortgagee as collateral security for a usurious note 
given by him, the mortgagor cannot claim a credit 
for usurious payments on the note.* 

§ 136. Right of Third Persons to Enforce 
Usurious Co ntr a c t s or Contracts 
Connected Therewith 

Whether or not a person other than a lender or 
usurer may enforce a contract or instrument tainted with 
usury depends on such person's relation to the lender and 
the nature of the contract or instrument. 

Whether or not a person other than the lender 
or usurer may enforce a contract or instrument 
tainted with usury depends largely on such person’s 
relation to the lender and the nature of the con¬ 
tract or instrument. 7 Thus, a usurious contract 
made by a deceased lender is subject to the defense 
of usury where his personal representative attempts 
to enforce such contract. 8 The existence of a chat¬ 
tel mortgage which is void for usury under a statute 
is not a bar to an action by the mortgagor against 
a third person for conversion of property covered 
by the mortgage. 9 It has been stated in general 
terms that, where several conspire to exact usury, 
the act of one may be regarded as the act of all, 
and all the owners of a fund from which a loan is 
made may be chargeable where the one who negoti¬ 
ates the loan exacts usury from the borrower. 10 
The view has also been taken that, where one of 
several executors, to whom has been committed the 
entire business of making a loan of funds of the 
estate, exacts usurious interest in making such loan, 
either on his own behalf 11 or in his representative 
capacity, 12 the transaction is tainted with usury 
and the executors may not hold the security taken 
free from the usurious taint. 


98. Ky—Ryan v. Logan County 
Bank. 55 SW. 714. 21 KyL. 1618. 

99. N.Y.—Hatch v. Baker. 249 N.Y. 

S. 215. 139 Misc. 717. 

Xa abseuoe of novation 

Purchaser of mortgaged property 
assuming to pay mortgage indebted¬ 
ness according to tenor of trust deed 
was estopped to recover Interest paid 
on principal note on ground of usury 
under state statute in absence of 
evidence of novation creating new 
contract under which purchaser made 
payments —Jefferson Standard L»ife 
Ins. Co. v. Dattel. C.C.A.Miss, 83 F. 
2d 504. certiorari denied Dattel v. 
Jefferson Standard Life Ins. Co. 57 
JS.CL SOI SSS U.8. 507. SI LErt. 417, 


1. Ohio—Hawthorne Valley Co v. 
Cleveland Real Eat. Ins Co, 28 
Ohio NP.NS, 422. 

2. VL—Spaulding v. Davis, 51 Vt. 
77. 

3. Vt—Hazard v. Smith, 21 Vt. 123. 
66 CJ. p 342 note 74. 

4. Vt.—Hazard v. Smith, supra 

5. Ky.—Marks v. Owensboro Deposit 
Bank, 50 S.W. 1103, 21 Ky.L. 117. 

6. N.J —Stevens v. Reeves, S3 N J 
Eq. 427. 

Wash —Corpus Juris quoted In Hard¬ 
er v. McKinney, 60 P.2d 84. 85, 187 
Wash. 457. 


7. Miss.—Norcum v. Lum, 22 Miss. 
299 

66 C J. p 342 note 79. 

S. Va.—Reynolds v. Carter, 12 Leigh 
166, 39 Va. 166. 27 Am.D. 642— 
Campbells v. Patterson, 11 Leigh 
113, 38 Va. 113. 

9. Mo—Summers v. Baker, 129 S.W. 
226, 158 Mo.App. 666. 

19. N.Y.—Robertson v. Merwin, 139 
NY.S. 726, 154 App.IMv. 722. 

66 C J. p 342 ncte 83. 

11. NJ.—O'Neil v. Cleveland, 20 N. 
J.Eq. 273. 

12. N.J.—O'Neil v. Cleveland, supra. 


735 



iisar xmwf 

§ 137. -Rights of AasiffOSss or Trip* 

forces of Usurious Contracts or In-* 
struments, or of Property Affected 

a. Nonnegotiable contracts or instru¬ 

ments 

b. Negotiable contracts 

c. Usury in collateral or independent 

transaction 

d. Estoppel in favor of transferee or as¬ 

signee 

a. Nonnegotiable Contracts or Instruments 

(1) In general 

(2) Transfer of mortgage or deed secur¬ 

ing usurious contract or debt 

(1) In General 

In the absence of special statutory provisions, or 
circumstances of estoppel, an assignee or transferee of a 
nonnegotiable usurious obligation takes subject to the 
defense of, or to attack for, usury in an action to enforce 
such obligation. 

In the absence of special statutory provisions, or 
circumstances of estoppel, the assignee or trans¬ 
feree of a usurious obligation which is not negotia¬ 
ble takes subject to the defense of, or to attack for, 
usuiy in an action to enforce such obligation to the 
same extent as the original creditor did. 13 Where, 
however, such an instrument which has come into 
the hands of an innocent purchaser has been dis¬ 
charged by the maker’s voluntarily giving a new 
negotiable note in settlement, the debtor cannot 
set up the usury in 1 the original debt to defeat the 
substituted note. 14 

(2) Transfer of Mortgage or Deed Securing 

Usurious Contract or Debt 

Unless there le estoppel or waiver by the debtor, a 
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mortgagor may eet up uspry In tha debt eocurod against 
an assignee of the mortgage or trust deed as freely es 
against tha mertgagae or bsnefloJary of tha true! dsidt 

Subject to rules as to estoppel or waiver by the 
debtor, a mortgagor may set up usury in the debt 
secured against the assignee of the mortgage or 
trust deed as freely as against the mortgagee or 
beneficiary of the trust deed, 16 and where, by stat¬ 
ute, usury in a mortgage renders it yoid, it is void in 
the hands of an innocent holder for value. 16 In 
accordance with the general rule followed in some 
jurisdictions, considered in Mortgages § 369, this 
is true even though a negotiable note, which the 
mortgage or deed of trust is given to secure, and 
which, in the particular jurisdiction, is free from 
the defense of usury in the hands of the trans¬ 
feree, as considered in Bills and Notes § 502, 
is also transferred with the mortgage or deed of 
trust; 17 and it has been held that a statute ex¬ 
cepting bona fide purchasers of negotiable paper 
from the operation of the usury law is confined to 
the paper itself and does not extend to a mortgage 
given to secure such paper. 16 An individual mak¬ 
er of series of bonds, however, which are payable 
to bearer and intended to be thrown on the mar¬ 
ket and circulated among innocent purchasers, may 
not interpose the defense of usury as against a 
holder in due course. 16 

On the other hand, in accordance with the general 
rule applicable in other jurisdictions, discussed in 
Mortgages § 369, a bona fide purchaser for value 
of a negotiable promissory note, secured by mort¬ 
gage, before maturity, and without notice, takes 
the mortgage as he does the notes, as discussed in 
Bills and Notes § 502, free from the defense of 
usuiy which exists between the original parties, 20 
notwithstanding payment was not remitted to the 


1SL N.Y.—Failing ▼. National Bond 
& Investment Corp., 6 N.Y.S.24 67, 
168 Miac. 617, reversed on other 
grounds 12 N.Y.S.2d 260, affirmed 
Felling ▼. N. B. I. Corp., 14 N.Y.S. 
2d 1011, 258 App.Dlv* 778. 

66 CJ. p 842 note 88. 


Where original assignee from a re¬ 
mainderman of his vested interest 
in a trust reassigned the interest to 
two other persons and thereafter it 
was determined that purported out¬ 
right transfer by remainderman of 
his interest was Intended only as 
collateral security for a loan, reas¬ 
signed would be entitled only to 
amount of the loan together with le¬ 
gal Interest, since reassignees were 
In no better position than original 
as signe e. —I n re Reifs Will, 80 N.Y.S. 


Bona flde purchase of usurious con¬ 
tract before maturity is no defense 
to borrower’s suit for cancellation of 
part of principal of loon and interest 
coupons, unless borrower made rep¬ 
resentations after execution of con¬ 
tract to induce purchase.—Trinity 
Universal Ins. Co. v. Kerrvllle Hotel 
Co., Tex.Clv.App., 91 S.W.2d 978, error 
refused, affirmed Trinity Fire Ins. 
Co. v. Kerrvllle Hotel Co., 108 S.W.2d 
121, 129 Tex. 810, 110 A.L.R. 442. 

14. Kan.—McFarland v. Chase State 
Bank. 52 P. 110, 7 Kan.App. 722. 

15. I1L—Flrebaugh v. Seegren, 265 
IU.App. 281. 

Ky.—Bank of Commerce, for Use of 
Turner v. Howard, T8 S.W.2d 86, 
257 Ky. 895. 

66 OJ. p 848 note 98. I 



purchase-money mortgagors in fore¬ 
closure action by assignee of mort¬ 
gage In so far as deficiency judgment 
was sought.—Del Rubio v. Duchesne, 
130 N.Y.S.2d 578. 884 App.Dlv. 80. 

IK U.S.—In re Kellogg. D.CN.Y., 
118 F. 120, affirmed 121 F. 233. 67 
G.C.A. 547. 

17. Ill.—Kleeman v. Friable, 88 UL 
482. 

46 C.J. p 848 note 96. 

18. Minn.—Ran tala v. Haish. 156 N. 
W. 666, 182 Minn. 828. 

66 C.J. p 848 note 97. 

19. Ill.—Marks v. Fops, 19 N.B.2d 
614, 870 Ill. 50T, 18V A.L.R. 186. 

9Ql U.S.—Norrlstown-Penn Trust 

Co. ▼. Cole, C.C.A.Tex., 80 F.Sd 888. 
Certiorari denied Cole v. Norris- 
town-Penn Trust Co* 69 0.CL 888, 


M 4V, 


Defense of usury was avallabls to 

736 



91 CLJ.& 

transferor until after maturity; 21 J>ut where such 
a note is payable to a specified person or order, 
a transfer without indorsement does not protect 
the assignee from the defense of usury. 22 Where 
the validity of a purchase-money mortgage has been 
recognized by payments made thereunder and the 
mortgage has been assigned for value, the assignee 
has been held entitled to enforce the mortgage 
against a grantee in possession, even if it is usuri¬ 
ous. 22 

Straw or dummy mortgagee . Subject to the rules 
as to estoppel, in some jurisdictions the view is 
taken that, where the assignment is made by a 
mere dummy mortgagee for an amount less than 
the face value of the mortgage, the mortgage has 
its inception on its delivery to the assignee of such 
mortgagee and is usurious and void, 24 and is sub¬ 
ject to the defense of usury m the hands of such 
assignee. 25 In other jurisdictions, while it has been 
held that a mortgage which is executed to a straw 
mortgagee without consideration and is purchased 
from the mortgagor’s agent by one who purchases 
at less than the face value and who receives an as¬ 
signment from the straw mortgagee, without mak¬ 
ing such reasonable inquiries as are usual in such 
cases, is subject to the defense of usury in the 
hands of such purchaser, 26 the rule is otherwise 
where reasonable inquiry is made and the pur¬ 
chaser believes at the time of the purchase that the 
mortgage is an existing mortgage. 27 

Claiming benefit of assignment for creditors. 
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Where a mortgage is subject to the defense of usury 
in the hands of an assignee, such assignee may 
claim the benefit of an assignment for the benefit 
of creditors made to the mortgagee, in which the 
usurious mortgage debt is included, to the same ex¬ 
tent as the mortgagee could claim the benefit of such 
assignment. 28 

b. Negotiable Contracts 

One who takes a negotiable bill or note with knowl¬ 
edge at the time of the transfer that it is tainted with 
usury takes it subject to the defense of, or attack for, 
usury as does one who takes it after maturity, without 
knowledge of usury; but one who acquires a usurious 
paper from a bona fide holder who purchased it for value, 
before maturity, obtains the title and rights of such 
holder. 

In accordance with the general rule as to notice, 
as discussed m Bills and Notes § 321, one who 
takes a negotiable bill or note with knowledge at 
the time of the transfer that it is tainted with usu¬ 
ry takes it subject to the defense of, or attack for, 
usury. 29 It has been held that an assignee of a 
usurious note and an antecedent vendor’s lien notes 
can abandon the loan transaction and enforce the 
antecedent vendor’s lien notes, or he can abandon 
the antecedent indebtedness and recover the unpaid 
principal of the notes. 30 

Recovery from usurer of amount paid by as¬ 
signee . An assignee of a note who takes it with 
notice that it is tainted with usury is not a bona 
fide assignee within a statute providing that a bona 
fide assignee of a usurious contract can recover of 


297 U.S. 723. 80 LEd 1007 and 56 S 
Ct. 670. 297 U S 723. 80 L.Ed 1007. 
66 C J. p 343 note 1. 

Assignee mot party to oollfudve agree- 
meat 

Assignee purchasing first mortgage 
note at discount was not subject to 
defense of usury In foreclosure suit 
where there was no proof that as¬ 
signee was party to purchase trans¬ 
action In which mortgage was given, 
or to collusive agreement for reciting 
fictitious note In deed—Huff v Citi¬ 
zens' Sav. Bank ft Trust Co. of St 
Johnsbury, Vt., Tex.Civ.App.. 81 S W. 
2d 1043. 

21. Fla.—Wiers v. White. 196 So 
206. 142 Fla. 628. 

82. Neb.—Doll v. Hollenback, 28 N. 
W. 286, 19 Neb. 639 

83. N.Y.—Del Rubio v. Duchesne, 
127 N.Y 8 Id 648. modified on other 
grounds J80 N Y.S.2d 672. 284 App 
Div. 89. 

84. N.Y—Sheldon v Solomonson, 
226 N.Y.S. 871. 131 Misc. 283. 

8ft. N.Y.—Sheldon v. Solomonson, 
supra. 

66 C.J. p 843 note ft. 
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26. N J —Riley v Hopkinson, 88 A. 

1077, 82 N JEq 469 
66 C J p 343 note 6 

87. NJ—Hollander v. Gale, 135 A 
466. 100 N J.Eq 467, affirmed 138 A 
897, 101 N.J Eq 751—Riley v. Hop¬ 
kinson. 88 A. 1077, 82 N.J.Eq. 469. 

88. NY —Chapin v. Thomson, 89 N. 
Y. 270. 

39. Tex.— Associates Inv Co v. So¬ 
sa, Civ.App., 241 S.W.2d 703, error 
dismissed 

66 C J p 344 note 10. 

Under Negotiable instruments 
lav, buyer of automobile executing 
note for balance of price could inter¬ 
pose defense of usury in suit insti¬ 
tuted either by seller or transferee 
of note, where transferee was fully 
aware of terms on which automobile 
had been sold and the manner In 
which was computed a handling 
charge which buyer contended made 
note usurious.—General Motors Ac¬ 
ceptance Corp. v. Swain, La.App., 176 
So. 636. 

Conditional sals oontraot 
j In actions to foreclose a condition- 
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al sale contract covering automobile 
and to recover possession thereof as 
an incident of foreclosure, wherein 
defendant set up defense of usury, 
exception in usury statute as to bona 
fide purchasers of "negotiable paper" 
was not material, since a conditional 
sale contract is not "negotiable pa¬ 
per.”—Midland Loan Finance Co. v. 
Loren tz, 296 NW 911, 209 Minn. 278. 

Knowledge of transaction presumed 

A transferee suing on note exe¬ 
cuted for balance of purchase price 
of automobile would be assumed to 
have been fully aware of manner in 
which handling charge was figured 
and terms on which automobile was 
sold, where transferee furnished sell¬ 
er with blank notes and mort¬ 

gage used in transaction and credited 
an item, designated "overcharge" on 
"handling charge" the day after 
'transferee acquired note, with re¬ 
spect to buyer’s right to Interpose 
defense of usury.—General Motors 
Acceptance Corp. v. Swain, La.App.. 
176 So. 636. 

9QL Tex.—Manning v. Chris tian. 

Com^App., ftl S.W.2d 54. 
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the usurer the amount of the consideration paid 
less the amount of principal money.* 1 

Paper acquired after maturity . In accordance 
with general rules, considered in Bills and Notes 
§§ 311, 501, and the rules governing when usurious 
paper is acquired from a bona fide holder, one who 
acquires a note after maturity takes it subject to the 
defense of usury which could have been interposed 
in an action between the original parties. 32 Thus, 
whenever a note is purchased after maturity, the 
maker is entitled to the defense of usury between 
the maker and payee, in a suit by the indorsee of the 
payee, as fully as if the note had remained in the 
hands of the payee. 33 Likewise, an assignee after 
maturity of a usurious note takes subject to the de¬ 
fense of usury that might have been set up against 
his assignor.* 4 

It has been held that the lender under a usurious 
contract who had transferred a usurious loan note 
cannot recover from the borrower, where he paid 
the transferee the amount of the note on the bor¬ 
rower’s failure to pay. 35 Where the original lender 
has, as indorser, taken up a renewal note made by 
the debtor in the hands of an indorsee, on the debt¬ 
or's failure to pay, usury in a prior renewal note 
exacted by the holder with whom the original note 
had been discounted may not be availed of by de¬ 
fendant in a suit by such lender to foreclose a mort¬ 
gage given to secure the original note; 36 but the 
rule is otherwise in respect of usury m the renewal 
note which the original lender took up. 37 

Usurious paper acquired from bona fide purchaser . 
In accordance with general rules, as stated m Bills 
and Notes § 304, one who acquires negotiable paper, 
which was usurious between the original parties, 
from a bona fide holder who purchased it for value, 
before maturity, obtains the title and rights of such 
holder,* 8 and the rule is not affected by the fact 
that the subsequent purchase was made after ma¬ 
turity** and with notice to the subsequent pur¬ 


chaser of the «vice in the origin of the paper. 40 
Accordingly, where notes valid on their face passed 
into the hands of a bona fide holder for value, any 
usury existing in the original transaction cannot 
be urged against a person thereafter becoming the 
indorser of the notes, even if he was aware of the 
usuiy in the original transaction. 41 

Assignment for benefit of creditors of usurer . 
The right of the maker of a promissory note to set 
up usury as a defense to an action by one claim¬ 
ing under a deed of assignment for the creditors 
of the payee to the same extent as such maker could 
have set up the defense against the payee has ap¬ 
parently been recognized. 42 

c. Usury in Collateral or Independent Trans¬ 
action 

A person's right to enforce an obligation, honest In 
Itself, is not affected by usury In a collateral or Independ¬ 
ent transaction to which he was not a party. 

A person’s right to enforce an obligation, hon¬ 
est in itself, is not affected by usury in a collateral 43 
or independent 44 transaction to which he was not 
a party. Thus, when one in good faith lends mone> 
to another to be used m paying off a specific debt, 45 
or when, at the request of the debtor, another pays 
off the debt, 46 usury m the debt is not a defense in 
an action to recover the money so advanced or 
paid; nor is usury m a debt which a person, at 
the request of the debtor, assumes to pay a defense 
to a suit to foreclose a deed of trust given by the 
debtor to such person to secure the obligation so 
assumed by him. 47 So, also, m a proceeding by a 
surety on a security given him by the principal debt¬ 
or, usury in the principal obligation is no defense. 48 

The right of one who has borrowed money at a 
usurious rate in order to make a loan to a third 
person to recover from such third person the amount 
of usury paid on the loan first mentioned has, how¬ 
ever been denied. 4 * A note taken by a creditor as 


31. Iowa.—Brown v. Wilcox, 15 Iowa 
414. 

66 C.J. p 344 note 11* 

32. Fla—Tucker v. Fouts, 76 So. 
130, 73 Fla. 1216. 

66 C.J. p 348 note 87. 

33. Me.—Wing v. Dunn. 24 Me. 128. 
66 C J. p 348 note 88. 

34. Ill.—Jay ▼. Heed, 56 Ill. 130. 

35. Tex.—Demina Inv. Co. v. Gid- 
dens, Civ.App., 41 S.W.2d 260. 

38. S.C.—Simpson v. Cox, 79 8.E. 
102. 95 8 G 382. 

37. 8 C —Simpson v. Cox, supra. 

38. Minn.—Robinson v. Smith, 64 N. 
W. 90, 62 Minn. 62. 

68 CUT. p 848 note 45. 


39. Ill —Woodworth v. Huntoon, 40 
Ill 131. 

Minn.—Robinson v. Smith, 64 N.W. 
90. 62 Minn. 62. 

40. Minn —Robinson v. Smith, su¬ 
pra. 

41. D.C.—McNeill v Lilly. 82 F 2d 
620, 65 App.DC. 210, certiorari de¬ 
nied 57 S Ct. 12, 299 U S. 550, 81 L. 
Ed. 406. 

42. Ohio.—Mallon v. Munson. 2 
Handy 97, 12 Ohio Dec. (Reprint) 
848. 

43. Ky.—Bogle’s Adm’r v. Thomp¬ 
son, 20 S.W.2d 173, 230 Ky. 538. 

66 C.J. p 348 note 49. 
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44. Ga.—Polhill v. Brown, 10 8 E 
921, 84 Ga. 338. 

66 C J. p 348 note 50. 

45. Ark—Lowe v. Walker, 91 S.W. 
22, 77 Ark 103. 

66 C.J. p 348 note 51. 

46. Tenn—Swift v. Adkins, 2 Lea 
137. 

47. Ark—Blake v. Askew, 166 8W. 
965, 112 Ark. 514. 

48. Pa.—Hartley v. Klrlln, 45 Pa. 

49. 

49. Tenn.—Swift V. Adkins, 2 Lop 
137. 
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a substitute for a usurious note, payable to a credi¬ 
tor of the creditor first mentioned and by the lat¬ 
ter delivered to the payee in payment of the debt 
due such payee, is tainted with usury in the hands 
of the payee. 60 So, also, a note taken in payment 
of a usurious debt, which is payable to one who is 
a creditor of the lender, is subject to the defense of 
usury in the hands of the payee where he is a party 
to the loan contract which is usurious on its face. 61 
Usury paid or contracted for by a person for the 
purpose of extending the time of payment, 62 or 
of making payment, 63 of the debt of another affects 
with usury a note given by such other to reimburse 
the first mentioned person. 

d. Estoppel in Favor of Transferee or Assignee 

A borrower or debtor may, by his conduct, be estopped 
or precluded to assert usury affecting an instrument or 
contract in the hands of one to whom it has been trans¬ 
ferred without notice of the usury. 

The borrower or debtor may, by his conduct, 
be estopped or precluded to assert usury affecting 
an instrument or contract in the hands of one to 
whom it has been transferred without notice of the 
usury. 54 So, where the assignee or transferee is 
induced to purchase an obligation by the representa¬ 
tions of the debtor that the obligation is valid and 
enforceable, the debtor may be estopped or pre¬ 
cluded to set up usury against the obligation in the 
hands of the assignee, or transferee, 55 at least where 
the latter has no notice of the usury ; 56 such a rep¬ 
resentation may also be implied. 57 

The view has been taken that a consent judg¬ 
ment in favor of an assignee of a note is equiva¬ 
lent to a new note executed to him, and, therefore, 
that the judgment debtor is estopped to set up usury 
in the original obligation. 68 In general, however, 
m order that the defense of usury shall be barred, 
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all the elements of an estoppel must be present. 69 
If the assignee knew of the existence of the usury, 
and was not misled by statements of the debtor, the 
latter is not estopped. 00 According to some deci¬ 
sions, a mere promise by the debtor that he will pay 
the debt notwithstanding the usury does not estop 
him to claim the benefit of the usuiy acts. 61 The 
mere fact of executing a mortgage security run¬ 
ning to the transferee of a note secured by the mort¬ 
gage will not constitute such a representation as will 
estop the borrower. 62 

Estoppel certificate or agreement in respect of 
mortgage. While an estoppel certificate or agree¬ 
ment executed by a mortgagor, to the effect that 
the mortgage is a valid and enforceable obligation, 
which induces the assignee to take the mortgage, 
may be effective as to an assignee taking in good 
faith, 63 usually, at least, such certificate or agree¬ 
ment will not prevent the mortgagor from availing 
himself of the defense of usury where the assignee 
takes with full knowledge of the usury. 64 The as¬ 
signee of a mortgage has been denied recovery on 
his assignor’s covenant in the assignment to the 
effect that there is owing on the mortgage the face 
value without offset or defense where, although 
the assignor was a mere dummy mortgagee who 
had taken the mortgage without consideration, the 
mortgage is a valid and subsisting lien in the hands 
of the assignee. 65 

Paying usurious debt for benefit of debtor . As 
against one who, without notice of usury, pays off 
a usurious debt at the debtor’s request, and who 
holds the original security as security for the ad¬ 
vance, the debtor cannot set up usury. 66 

Estoppel against heirs of debtor . Circumstances 
that will estop a mortgagor to set up usury will work 
a like estoppel against his heirs. 67 


50. N’T.—Treadwell v. Archer, 76 
N.Y 196. 

51. NY—Goldman v. Uhlmann. 44 
NTS. 636, 16 App.Dlv. 324. 

52. Ky.—Morton v. Legrand, 2 Litt 
326. 

53. Ky.—Totten V. Cooke, 2 Mete 
276. 

54. Mich —Spitzley v. Holmes, 240 
NW. 81. 256 Mich. 659. 

66 C J. p 349 note 61. 

55. Ky.—Ryan v. Logan County 
Bank, 66 SW. 714, 21 Ky.L. 1618. 

66 C J. p 349 note 62. 

56. Ky.—Taulbee v. Hargis. 191 8. 
W. 320. 173 Ky. 433. Ann.Cas.l918A, 
762. 

66 C.J. p 349 note 63. 


57. Ga—Walker v Hilyer, 53 S.E. 
313, 124 Ga. 857 

66 C J p 349 note 64. 

58. Ky —Ryan v. Logan County 
Bank. 55 S W. 714. 21 Ky.L. 1518. 

59. Ill —Central Life Ins. Co. v. 
Swiak, 262 Ill App 569 

60. Cal—San Joaquin Finance Cor¬ 
poration v. Allen. 283 P. 117, 102 
Cal App. 400 

66 C.J. p 360 note 68. 

61. Iowa.—Allison v. Barrett, 16 
Iowa 278. 

66 C J. p 350 note 70. 

68 . Ind—Mussel man ▼. McElhenny, 
23 Ind. 4, 85 Am D. 446. 
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63. N Y —Union Dime Savings Inst, 
v Wilmot, 94 N.Y. 221, 46 AmR. 
137 

66 C J. p 350 note 72. 

64. N.Y—Gleason v. O’Neill, 254 N. 
Y.S. 814. 234 App.Div. 264. 

66 C J. p 350 note 73. 

65. N.Y—St. John v. Fowler, 128 N. 
E 199, 229 N Y. 270. 

66 C J. p 350 note 74. 

66. Ala.—Jones v. Moore, 102 So. 
200, 212 Ala. 248—Perdue v. Brooks, 
5 So. 126, 85 Ala. 459. 

67. N.Y.—Verity v. Sternberger, 76 
N.Y.S. 894. 62 App.Div. 112, affirmed 
65 N.E. 1123, 173T N.T. 623. 
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§ 138. -— fight of Assignee or Transferee 
to' Enforce Original Debt or Se¬ 
curity on Avoidance of Usurious 
Security or Instrument 

Where a usurious security or instrument Is taken for 
a valid debt or valid security securing such debt, an as¬ 
signment or transfer of the usurious security or Instru¬ 
ment carries with it the right to resort to and enforce 
the original valid debt. 

Where a usurious security or instrument is taken 
for a valid debt or valid security securing such debt, 
the avoidance of the usurious security or instrument 
revives the original debt or security in some cases, 
as discussed supra § 60; and the assignment or 
transfer of the usurious security or instrument, ac¬ 
cording to some cases, carries with it the right 
to resort to and enforce the original valid debt 68 
or security. 69 It has been held, however, that the 
assignee of a usurious mortgage given to the as¬ 
signor in consideration of the discharge of cer¬ 
tain valid liens on the same land could not success¬ 
fully claim to be subrogated to the liens discharged 
in view of the fact that any claim of such assignor 
was based on rights acquired under the void mort¬ 
gage; 70 and in some jurisdictions it has been held 
that an indorsee of a note usurious on its face can¬ 
not sue on the original consideration in the ab¬ 
sence of an express promise to him. 71 

§ 139. -Sale or Transfer of Property 

Pursuant to Power of Sale or by 
Creditor 

A sale of property under a power of sale contained In 
a mortgage or trust deed does not prevent a mortgagor 
from setting up usury In the mortgage debt for the pur¬ 
pose of avoiding the sale as against a purchaser with 
knowledge of the usury; such a rule, however, does not 
apply to a bona fide purchaser without knowledge of 
usury. 

The sale of property under a power of sale con¬ 
tained in a mortgage or trust deed does not prevent 
the mortgagor from setting up usury in the mort¬ 
gage debt for the purpose of avoiding the sale as 
against a purchaser with knowledge of the usury. 72 


So where the payments of interest on a usurious 
loan secured by a deed of trust were applied to 
discharge the principal debt by the operation of 
law, and an alleged default was thereby cured, the 
debtor can attack the title acquired by a purchaser 
at sale of property by a trustee, although he had 
not objected to the sale or tendered the amount 
claimed due. 78 A bona fide purchaser at such a 
sale without knowledge of the usury will, however, 
be protected against the debtor’s claim arising out 
of the usunous character of the mortgage. 74 

While the view has been taken that a purchaser, 
without notice, of the property from one who pur¬ 
chased at foreclosure sale under a power of sale in 
the mortgage with notice of the usury takes the 
property subject to the defense of usuiy, since the 
subsequent purchaser is not entitled to a statutory 
provision protecting bona fide purchasers at a sale 
under a power, 76 the view has also been taken that 
a person who buys a certificate under a mortgage 
foreclosure sale without notice of the usunous char¬ 
acter of the mortgage is protected as a bona fide 
purchaser of the property, 76 and a like rule has 
been recognized where a person purchases the in¬ 
terest or estate of the mortgagee who has pur¬ 
chased at the foreclosure sale. 77 

Notwithstanding a usurious transaction between 
the holder of title to land and the holder of a bond 
for title to such land, the title is free from the taint 
of usury in the hands of a grantee of af person to 
whom the bond for title was assigned and the land 
conveyed where neither such person nor his grantee 
was a party to, or had knowledge of, the usunous 
transaction. 78 Under a statutory provision invali¬ 
dating titles tainted with usury, however, the view 
has been taken that a security deed tainted with 
usury affects with usury the title of a person to 
whom the grantee of the security deed conveys. 79 
In some jurisdictions statutes giving special remedies 
against conveyances executed to secure usurious 
debts are available against the purchaser of the 
property from the grantee in such conveyance. 80 


68. N.T.—Gerwig v. Bitterly. 56 N.Y. 
214. 

N.C —Rountree v. Brinson, t S.E 
747, 98 N.C. 107. 

69l N.Y. —Gerwig v. Bitterly, 56 N. 
Y. 214 

66 C.J. p 350 note 79. 

70. N.Y.—Perkins v. Hall, 12 N.E. 
48. 105 NY. 539. 

7L. Tenn.—First Nat. Bank v. Mann, 
17 S.W. 1015, 94 Tenn. 17, 27 LR.A. 
565—Ottenhelmer v. Cook, 10 
Helak. 809, 


72. Minn—Jordan v. Humphrey, 16 
N.W. 450. 31 Minn. 495. 

66 C.J. p 351 note 82. 

73. Tex—Volunteer State Life Ins 
Co. v. Sumner, Civ.App., 74 S.W.2d 
319, error refused. 

74. N.D —’Heitsch v. Minneapolis 
Threshing Mach Co, 150 N.W. 457, 
29 ND. 94, L R.A.1915D 849. 

66 C.J. p 351 note 83. 

75. N.Y.—Hyland v. Stafford, 10 
Barb. 658. 

70 Minn.—Kanevsky v. Taran, 240 
N.W. 103, 185 Minn. 93. 

66 CJ. p 251 note 85. 
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77. N.D—-Heitsch ▼. Minneapolis 
Threshing Mach Co., 150 N.W. 457, 
29 N.D 94, L R A.1916D 849. 

66 C.J. p 351 note 86. 

78. Me —Thomaston Bank v. Stimp- 
son, 21 Me 195. 

78. Za Georgia 

Under usury law antedating act of 
1916, the grantee in a usurious se¬ 
curity deed could not convey title 
even to a bona fide purchaser.—Lank¬ 
ford v. Holton. 200 S EL 243, 187 Ga. 
94—66 C.J. p 851 note 88 [a]. 

80. Ark.—Lowe v. Loomis, 14 8.W. 

674, 58 Ark. 454. 

66 C.J. p 851 note 88. 
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Estoppel . Under certain circumstances the debtor 
or borrower may be estopped to assert usury in an 
encumbrance on property against the purchaser of 
such property. 81 

§ 140. -Right of Surety or Accommoda¬ 

tion Party to Recover from Princi¬ 
pal for Usurious Payments Made 

A surety or accommodation Indorser voluntarily pay¬ 
ing a contract or note with knowledge that It is usurious 
cannot compel the principal to reimburse him or enforce 
security given to indemnify hlm f but a surety may recover 
where he has acted in good faith in the belief, induced 
by the representations or inaction of the principal debtor, 
that the obligation is free from any taint of usury. 

According to some cases, a surety 82 or accommo¬ 
dation indorser 83 on a usurious contract or note, 
which may be attacked for usury by the principal, 
voluntarily paying it with knowledge that it is 
usurious, cannot compel the principal to reimburse 
him or enforce security gi\en to indemnify him, 
at least in so far as, by statute, usury renders the 
original contract void. 84 So, also, a surety who, 
without authority, to induce the creditor to grant 
delay, agrees with the latter to pay excessive in¬ 
terest is not entitled to reimbursement therefor from 
the principal debtor. 85 

The rule applies, however, only when the surety 
knows that there is usury in the contract, 86 and 
it has been held, m some jurisdictions, that, in the 
absence of a direction from the principal debtor 
not to pay, a surety who pays the debt may recover 
the full amount paid to the creditor, 87 whether or 
not the surety has notice of usury in the debt, 88 
at least where such knowledge is acquired after 
the execution of the usurious contract 89 In any 
event, the surety may recover where he has acted 
in good faith m the belief, induced by the repre¬ 
sentations 90 or inaction 91 of the principal debtor, 
that the obligation is free from any taint of usury. 
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Under such circumstances the principal debtor is es¬ 
topped to set up usury. 9 * The right of an accommo¬ 
dation maker, who, without knowledge of the usury, 
paid the creditor, to recover from the borrower 
has likewise been recognized. 9 * 

Collusion between surety and creditor . It is gen¬ 
erally recognized that, where there is collusion be¬ 
tween the surety and the creditor looking to the cut¬ 
ting off of the debtor's right to attack the debt for 
usury, the surety may not recover from the prin¬ 
cipal debtor. 94 

Where principal debtor gives notice not to pay ; 
the surety cannot recover from the principal usuri¬ 
ous interest if he might have avoided payment. 95 

§ 141. Actions by or against Third Persons 

a. In general 

b. Parties 

c. Conditions precedent and doing equity 

d. Pleading 

e. Evidence 

f. Questions for j*ury 

g. Judgment and relief 

a. In General 

The procedure in actions by or against third persons 
involving allegedly usurious transactions is, usually, the 
same as that in actions between the original parties. 

The procedure in actions by or against third per¬ 
sons involving allegedly usurious transactions is 
usually the same as that in actions between the 
parties to such transactions. 96 The right of the 
owner of stolen securities to maintain a suit in 
equity to cancel a note given by a third person as 
security for a usurious loan from defendant and 
to recover such securities which were also given 
as collateral security has been denied; 97 plaintiff’s 
rights, if any, must be enforced by an action at law 
m replevin or for conversion. 98 It has been held, 


81. Ill.—Tyler ▼. Mass Mut. L. Ins 
Co.. 108 Ill. 68 
66 C.J. p 351 note 90. 

88 . Ky.—Blakeley v. Adams. 68 S W. 
473. 113 Ky. 398, 24 Ky L 324, 66 
L.R.A. 270. 

66 C.J. p 351 note 91. 

83 . W.Va.—Wallace's Adm’x v. 

Lipps* Adm'r, 34 S.E 731, 47 W.Va. 
339. 

66 C.J. p 352 note 92. 

9i Ga.—Hargraves v. Lewis, 3 Ga. 
162. 

66 C.J. p 352 note 98. 

88 . Mich.—Thurston v. Prentiss, 1 
Mich. 193. 

66 C.J. p 352 note 3. 

ML Ga. —Jones v. Joyner, 8 Ga. 562. 


87. Ga—Polhill v. Brown, 10 SE 
921. 84 Ga. 338. 

66 C.J. p 352 note 95. 

88. Ala.—Jones v. Moore, 102 So 
200, 212 Ala. 248. 

Vt.—Jackson v Jackson, 61 Vt. 253, 
31 Am R. 688. 

89. Mass—Ford v. Keith, 1 Mass 
139, 2 Am D 4. 

9a Ga—Campbell v. Morgan, 36 S. 
E. 621, 111 Ga 200. 

Ky.—Blakeley v. Adams, 68 S W. 473, 
113 Ky. 398, 24 Ky.L. 324, 66 L.R A. 
270. 

9L Ky.—Blakeley v. Adams, supra. 

9K Ga.—Campbell v. Morgan, 86 S. 
E. 621, 111 Ga. 200. 
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93. U.S—Moncure v. Dermott, Dist. 
Col.. 13 Pet. 345, 10 L.Ed. 193. 

66 C.J. p 352 note 2. 

94. Ala.—Jones v. Moore, 102 So. 
200, 212 Ala. 248 

Ga—Hargraves ▼. Lewis, 3 Ga. 162. 

96. Ohio.—Davis v. Kelley, 5 Ohio 
Dec., Reprint, 30, 1 Am.L.Rec. 479. 

9a Ga.—Persons v. Hlght, 4 Ga. 
474. 

66 C.J. p 352 note 6. 

97. N.Y.—Crittenden ▼. Barkln, 208 
N.Y.S. 621, 212 App.Div. 232, af¬ 
firmed 152 NJC. 404, 242 N.Y. 508. 

9a N.Y.—Crittenden ▼, Barkin, su- 
> pra 
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also, that the executor of a deceased debtor may 
not maintain a suit in equity to compel the surren¬ 
der and cancellation of a usurious bond, since such 
executor has a perfect defense at law," and a like 
rule has been recognized in respect of a suit in equi¬ 
ty by the accommodation indorser of an allegedly 
usurious note to declare such note void. 1 

In an action for forcible detainer brought by the 
grantee of the trustees under a trust deed under 
a conveyance made pursuant to a power of sale in 
the trust deed, the debtor may not set up usury 
m the debt secured by the trust deed , 2 the debtor’s 
remedy, if any, is in equity. 8 The right of the as¬ 
signee of collateral which the assignor has given 
as security for a usurious note to maintain a suit 
in equity to compel the delivery to him of such col¬ 
lateral has been recognized. 4 

Limitation of actions. Actions to recover back 
usurious interest paid must be brought within the 
time limited by statute. 5 In an action to recover 
usurious interest, against the assignee of the orig¬ 
inal creditor, the period of limitation will be com¬ 
puted from the time the debt is paid to the assignee. 6 

b. Parties 

Where actions must be brought in the name of the 
real party in interest, the assignee of a claim of usury 
paid may maintain an action thereon without Joining 
the assignor. 

Where actions must be brought in the name of the 
real party in interest, the assignee of a claim for 
usury paid may maintain an action thereon with¬ 
out joining the assignor. 7 Where the original con¬ 
tract is usurious, a new debtor who has been sub¬ 
stituted by agreement m place of the original debtor 
without any new consideration may, on paying the 
debt, sue the creditor in his own name; 8 but if the 
new debtor has received from the original debtor 
an independent consideration for his assumption of 
the usurious debt, any action to recover the usuri¬ 
ous interest must be in the name of the original 
debtor. 9 Under code practice, where a debtor, after 
having paid usury, made an assignment for the 
benefit of creditors, his assignee may be properly 


joined as a party plaintiff, in an action to recover 
usury. 10 Where a note in payment of a usurious 
debt is given by others than the original debtor, 
and such note is paid by the principal debtors who 
gave the note, it is a fatal defect in an action at 
law to recover usury paid to join as plaintiffs the 
sureties on the note who did not make any pay¬ 
ments. 11 

In some jurisdictions, at least, the original mort¬ 
gagor is a proper party defendant and may join m 
the defense of usury in a suit to foreclose a mort¬ 
gage on property which such mortgagor had con¬ 
veyed to another defendant; 12 and in a suit by 
the holder of a security deed to invalidate a prior 
security deed and foreclose and bar the equity of 
redemption of the debtor grantor in the land, such 
debtor is a proper party defendant. 18 The view 
has been taken that even if usury may be pleaded 
by a defendant other than the principal debtor 
with the latter’s consent, it is not necessary that 
he should be made a party defendant m order that 
he may give his consent; 14 his consent may be 
made a matter of record without his being made a 
defendant. 16 

c. Conditions Precedent and Doing Equity 

(1) In general 

(2) Statute relieving from payment of 

principal or interest as condition 
precedent to relief 

(3) Sufficiency of tender or offer and 

waiver 

(1) In General 

As a general rule a suit in equity by one other than 
the principal debtor for affirmative relief on the ground 
of usury cannot be maintained without payment of, or 
the offer to pay, the principal debt due with lawful 
Interest. 

In general, a suit in equity by one other than 
the principal debtor or borrower for affirmative re¬ 
lief on the ground of usury is not maintainable 
without payment of, or the offer to pay, the prin- 


99. N Y —Buckingham v. Corning. 

91 N.Y. 625. 16 N Y.Wkly Dig 492 
1. N.Y —Allerton v. Belden, 49 N.Y. 
373. 

8. Ill.—Chapin v. Billings, 91 Ill. 
639. 

3. Ill.—Chapin ▼. Billings, supra. 

4 N.Y.—Dickson v. Valentine, 6 N. 
T.S. 540, 67 N.Y.Super 128. 

ft. Ga.—Gramling v. Pool, 36 S.E. 

430, 111 Ga. 93 
66 C.J. p 852 note 15. 


ft. Vt.—Williams v. Wilder. 27 Vt 
613. 

7. Ky—Fidelity Trust, etc, Co v. 
Ryan. 58 S W. 610, 109 Ky. 240, 22 
Ky.L. 734. 

Minn—Anderson v. Scandia Bank, 54 
N.W. 1062, 53 Minn. 191. 

8. Vt.—Hazard v. Smith, 21 Vt 123. 

9. Vt.—Hazard v Smith, supra. 

10. U.8.—Washington-Alaska Bank 
v. Stewart Alaska, 184 F. 673, 108 
C.C.A. 273. 


11- Ky —Brent's Ex’rs v. Tivebaugh. 

12 B Mon 87. 

66 C.J. p 353 note 23. 

12. N J.—Ahrens v. Kelly, 105 A. 
237. 89 N.J Eq. 586. 

1ft. Ga.—People’s Bank v. Fidelity 
Doan & Trust Co., 117 S E. 747, 155 
Ga. 619. 

66 C.JT. p 353 note 25. 

14. Ind.—Gordon v. Montgomery, 19 
Ind. 110. 

lft. Ind.-—Gordon V. Montgomery, 
supra. 
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cipal debt due with lawful interest, 16 or, at least, 
the amount actually advanced and unpaid. 17 There 
is, however, authonty to the contrary in respect of 
a surety who had no knowledge of the usury, 16 and 
there is authority for the view that heirs of a bor¬ 
rower who seek affirmative relief in equity may 
not, under certain circumstances, be subject to the 
rule. 19 Where a judgment creditor of a debtor 
who has given a prior usurious mortgage does not 
seek to have the mortgage canceled or to destroy 
its priority, but merely seeks to have the debt 
purged of usury and the equitable amount due there¬ 
on ascertained, it has been held that it is not nec¬ 
essary for such judgment creditor to make a ten¬ 
der. 20 The same rule applies to a prior beneficiary 
who claims the proceeds of life policies on the 
ground that assignments of the policies and changes 
of beneficiaries were to furnish a usurious secu¬ 
rity, but who does not seek the affirmative equita¬ 
ble relief of a cancellation of the assignments. 21 


USURY § 141 

(2) Statute Relieving from Payment of Prin¬ 
cipal or Interest as Condition Prece¬ 
dent to Relief 

A statute permitting “any borrower” to obtain relief 
in respect of usurious loans, without paying or offering 
to pay any principal or Interest, does not Include persons 
claiming under, or In privity with, the original borrower. 

The term “borrower," as used in a statute permit¬ 
ting “any borrower” to recover property taken in 
violation of the provision of the usury law or to 
obtain relief in respect of usurious loans, without 
paying or offering to pay any principal or interest, 
has been given a strict construction, 22 the tendency 
being to limit the application of the word “borrower” 
to the person who actually borrowed the money, was 
then a party to the contract, and continues to stand 
in the position of borrower, 23 and it does not in¬ 
clude persons claiming under, or in privity with, 
the original borrower 24 or anyone not bound by the 
original contract to pay the loan. 25 Thus, among 
others, who are not included within the term “bor¬ 
rowers” as so used and, therefore, are not relieved 
from the necessity of doing equity in this regard 
are heirs, 26 devisees, 27 or the personal representa¬ 
tive 26 of a deceased debtor or borrower; an as- 


10. Neb—Holmes v. Columbia Nat 

Bank. 97 NW. 26. 4 Nebr.. Unoff. 

893 

NY—In re Sexton's Estate. 47 NY. 

S 2d 71. 182 Misc 986 
66 C.J p 353 note 29 

A trustee la bankruptcy seeking 
affirmative relief by way of recovery 
must, as & condition precedent, ten¬ 
der the balance due on the loan — 
In re Miller. DC NY., 21 F.Supp 
644. 

Xa North Carolina 

(1) Junior mortgagees who com¬ 
menced action to restrain foreclosure 
of senior mortgage and to have as¬ 
certained amount due on senior mort¬ 
gage in good faith under rule laid 
down in prior decisions of supreme 
court that tender of principal and le¬ 
gal interest was not required would 
not be required to make tender but 
would be permitted only to purge 
debt of usury and have It stripped 
down to principal sum with legal in¬ 
terest at rate of 6 per cent. While 
the discrimination between mortga¬ 
gor and junior mortgagee Is not jus¬ 
tified on theory that mortgagor does 
not come into equity with clean 
he-wdw because of participation in 
usurious contract, since he is not in 
pari delicto, a junior mortgagee 
should be subject to same equitable 
principle with respect to effect of 
usury as that applied to mortgagor; 
and, therefore, he should be required 
to tender or at least offer to pay 
principal sum due, with legal interest 
thereon at six per cent.—Pinnix v. 


Maryland Cas. Co, 200 SE 874, 214 
NC 760, 121 ALR 871. 

: (2) On tender of amount due with 

| legal Interest, junior mortgagee is 
let in to plead usury to extent that 
he may purge debt secured by senior 
mortgage of usury when it becomes 
necessary to ascertain amount of 
debt secured by senior mortgage to 
the end that he may pay it and ob¬ 
tain subrogation; but, in suit by 
holder of senior trust deed for en¬ 
forcement of his claim against debt¬ 
or and against trustee and cestui 
que trust under junior trust deed, the 
plea of usury was not available to 
the trustee and cestui que trust, 
where the trustee and cestui que 
trust did not seek equitable relief by 
way of payment of senior mortgage 
lien and subrogation to senior mort¬ 
gagee's rights —Virginia Trust Co v 
Lambeth Realty Corp, 2 S.E 2d 544, 
216 N C. 626. 

(S) In suit by mortgagor's credi¬ 
tors to enjoin foreclosure of deed of 
trust securing bond allegedly taint¬ 
ed with usury and for on accounting, 
allowance to bondholder of Interest 
at rate of 6 per cent per annum on 
amount lent mortgagor was proper on 
ground that he who seeks equity 
must do equity.—C. D. Kenny Co. v. 
Hinton Hotel Co., 180 S.E. 697, 208 
N.C. 295 

17. N.Y.—Yormack v. Waldman, 217 

N.Y.S. 501, 127 Misc. 248. 

66 C.J. p 353 note 30. 

18- Del—Hazel v. Sinex, 6 A. 625, 

6 Del.Ch. 19. 


19. Ala—Hunt v Acre. 28 Ala. 580. 

66 C.J p 354 note 32. 

20. Miss—Spinks v. Jordan, 66 So. 
405. 188 Miss. 133. LRA.1915C 634. 

81. US—Connecticut General Life 
Ins Co. v. Benedict. CCAN.Y., 88 
F.2d 436. certiorari denied Benedict 
v. Savings Investment A Trust Co, 
57 S.Ct 922, SOI U.S. 694. 81 L. 
Ed. 1350 and 57 SCt 923. 301 U.S 
694, 81 L Ed. 1350. 

22. NY—Halsey v. Winant. 180 N. 
E 253, 258 N Y. 512, motion de¬ 
nied 180 N E. 338. 258 N Y. 574, 182 
NE. 165. 269 N.Y. 525, 182 N.E 
182, 259 N.Y. 562, certiorari denied 
53 S.Ct. 20. 287 U.S. 620. 77 L Ed. 
539. 

66 C.J. p 354 note 34 

23. N.Y—Buckingham v. Corning, 
91 N.Y. 525, 16 N.Y Wkly.Dig. 492 

66 C.J. p 354 note 35. 

34. N.Y.—Buckingham ?, Cor ning , 
supra. 

66 C J. p 354 note 36. 

25. N.Y.—Wheelock v. Lee, 04 N.Y 
242. 

66 C.J. p 354 note 37. 

80. N.Y.—Buckingham v. Corning 
01 N.Y. 525. 16 N.Y.Wkly.Dig. 492! 

87. N.Y.—Buckingham v. Corning, 
supra. 

66 C.J p 354 note 39. 

88. N.Y.—Buckingham v. Co rning, 
supra. 

66 C J. p 354 note 44 
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signee," an assignee for the benefit of creditors, 90 
or an assignee or trustee in bankruptcy 81 of the 
debtor or borrower; the grantee of land which is 
subject to a usurious mortgage; 92 the purchaser 
of the equity of redemption of land subject to a 
usurious mortgage; 99 the purchaser of securities 
pledged to secure the repayment of a usurious loan, 
who agreed to assume the payment of the debt; 84 
the purchaser from the assignee in bankruptcy of 
the borrower of property encumbered with a usuri¬ 
ous lien; 86 a purchaser at a sale under execution 
against land subject to a usurious mortgage; 86 an 
encumbrancer or lienor whose encumbrance or lien 
is subsequent to another encumbrance or lien; 87 
a judgment creditor of the borrower; 88 a surety 
of the borrower; 80 an accommodation indorser; 40 
the owner of stolen securities pledged by another 
for a usurious loan, 41 and the original borrower who 
has parted with the encumbered property and then 
has repurchased it. 42 

A statute which relieves the borrower from the 
necessity of paying the principal and legal interest 
in order to obtain relief has apparently been ap¬ 
plied in a suit by the borrower against one claiming 
under the grantee of land who took the conveyance 
as security for a usurious loan, at least where the 
one so claiming was not an innocent purchaser for 
value. 49 Under the construction given some stat¬ 
utes, the repayment of the amount lent is not a 
condition precedent to the right of one other than 
the debtor or borrower to attack a transaction as 
usurious. 44 


91 gj.s. 

'(3) Sufficiency of Tender or Offer ju> 4 Wwr- 
er 

An offer to pay what la Juatly duo after an account 
Involved la reatatad and purged of usury may constitute 
a sufficient tender. A creditor may, by his refusal to 
accept a tender of the amount of principal due with Inter¬ 
est made by one other than a debtor, waive defects In 
such tender. 

An offer to pay what is justly due after the ac¬ 
count involved is restated and purged of usury, made 
m the bill, may constitute a sufficient tender. 46 Ac¬ 
cording to one view, a willingness on the part of 
the subsequent encumbrancer to pay all that is ac¬ 
tually and fairly due is all that is required where 
he seeks affirmative relief, in respect of a usurious 
prior encumbrance, 46 and it is sufficient if he re¬ 
serves in his bill what is so due. 47 Under some stat¬ 
utes, a court of equity may grant relief from a usuri¬ 
ous contract on condition that plaintiff pay the sum 
legally due, although the bill contains no offer to pay 
the principal and legal interest. 48 A creditor whose 
debt is usurious may, by his refusal to accept a ten¬ 
der of the amount of principal due with interest 
made by one other than the debtor, who seeks af¬ 
firmative relief in respect of the usurious claim, 
waive defects in such tender. 49 

d. Pleading 

A petition or complaint of a third person seeking re¬ 
lief from usury must set forth the facts on which the 
claim of usury Is based; It Is not sufficient merely to 
plead conclusions of fact. 

General rules as to bills or complaints are applica¬ 
ble in actions or suits by or against third persons 
in respect of usurious transactions. 60 Thus, in a 
petition or complaint of a third person seeking relief 
from usury it is sufficient 61 and necessary 62 to set 


89. N.Y —Decalcomanie Transfer 
Ornaments Co. v. Hajim, 227 N.Y. 
8. 647, 131 Misc. 646. 

30. NY.—Richards v. Ludlngton, 14 
N.Y S. 510, 60 Hun 135. 

66 C.J. p 354 note 42. 

31. N Y.—Wheelock V. Lee, 64 N.Y. 
242. 

66 C.J. p 354 note 43. 

33. NY—O’Brien v. Ferguson, 37 
Hun 368. 

66 C.J. p 354 note 44. 

33. N.Y.—Bissell v. Kellogg, 65 N. 
Y. 432. 

66 C.J. p 354 note 45. 

34. N.Y.—Beecher v. Ackerman, 24 
N Y.Super. 30. 1 Abb.Pr., N.S., 141. 

36. N.Y.—Schermerhorn v. Talman, 
14 N.Y. 93. 

66 C.J. p 355 note 47. 

3* N.Y.—Post v. Utica Bank, 7 mil 
391. 


37. NY—Yormark v Waldman, 217 
N.Y.S. 601, 127 Misc. 748. 

66 C.J. p 355 note 49. 

38. NY—Boughton v. Smith, 26 
Barb. 635. 

66 C.J. p 855 note 50. 

39. N.Y.—Buckingham v. Corning, 
91 N.Y. 525, 16 N.Y.Wkly.Dig. 492. 

66 C.J. p 355 note 61. 

40. N.Y.—Allerton v. Belden, 49 N. 
Y. 373. 

66 C.J. p 355 note 52. 

41. N.Y.— Crittenden v. Barkln, 208 
N.Y.a 621, 212 AppDiv 282, af¬ 
firmed 152 N.E. 404, 242 N.Y. 508. 

43. N.Y.—Schermerhorn ▼. Talman, 
14 N.Y. 93. 

66 C.J. p 355 note 54. 

43. Ark.—Lowe v. Loomis, 14 8.W. 
674, 58 Ark. 454. 

44. Mo.—Smith v. Becker, 184 8.W. 
943. 192 Mo.App. 597. 

66 QJ. p 855 note 56. 
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45. Miss—Peebles ▼. Yates, 40 So. 
996, 88 Miss 289 

66 C J. p 355 note 57. 

46. Md.—Gaither v. Clark, 3 A. 740, 
67 Md. 8. 

47. Md.—Gaither v. Clark, supra. 

48. N.Y.—Schermerhorn v. Talman. 
14 N.Y. 93. 

9 C.J. p 1242 note 63. 

49. Ga.—People’s Bank v. Fidelity 
Loan 4b Trust Co.. 117 S.3L 747, 155 
Ga. 619. 

66 C.J. p 855 note 60. 

6a Ga.—People’s Bank v. Fidelity 
Loan 4b Trust Co.. 117 8J0L 747, 155 
Ga. 619. 

66 C.J. p 866 note 63. 

5L N. Yw—Merchants* Bxch. Nat. 

Bank ▼. Commercial Warehouse 
Co., 49 N.Y. 635. 

58. Mo.—St. Paul Fire 4k Marine Ins. 
Co. v. American Trust Co* 333 8. 
W. 137. 

66 C.J. p 356 note 85. 
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forth the facts on which the claim of usury is 
based; it is not sufficient merely to plead conclu¬ 
sions of fact. 68 An assignee of the borrower must 
allege the performance of conditions precedent to 
his right to maintain an action based on usury exact¬ 
ed from the borrower. 64 

Plea or answer . General rules governing pleas 
or answers apply in suits or actions by or against 
third persons in which usurious transactions are 
involved. 66 So the general rule that usury is avail¬ 
able as a defense only when specially pleaded, which 
is applicable in actions between the parties to the 
usurious agreement, as discussed supra § 108, is 
commonly applied also in actions by or against third 
persons. 66 In general, it is necessary 57 and suffi¬ 
cient 68 that a plea of usury set forth the facts on 
which the plea is based; and, according to some 
cases, the plea should state the amount of unlaw¬ 
ful interest secured or received, m an action by 
the indorsee against the maker of a promissory 
note. 66 Under a statute, permitting the maker to 
conclude a plea of usury with an offer to verify 
it by his own oath only when the payee is alive, 
in an action by the indorsee against the maker of 
a note, a plea of usury by the maker is bad unless 
it also alleges that the payee of the note is alive. 60 
Allegations in the petition which arc not denied m 
the answer are presumed to be admitted. 61 

Notice of usury is sufficiently imputed to plain¬ 
tiff by an answer which sets forth an entire trans¬ 
action which, it is alleged, is usurious and shows 
the knowledge and participation of plaintiff m the 
arrangement from which usury necessarily results, 62 
and the view has been taken that, in an answer of 
the maker of the note m an action thereon by the 
indorsee, it need not be averred that plaintiff knew 
that the note was accommodation paper at the time 
of taking it, where the answer alleges that the note 
sued on was made by defendant for accommodation 


of the payees, who discounted it with plaintiff at an 
illegal rate of interest. 68 

It has been held that a statute authorizing a judg¬ 
ment for a debtor in an action of debt if he pre¬ 
sents a sworn plea of usury unless the creditor 
swears that the contract is not usurious applies 
only to the original parties to the instrument, and 
not to an action by an indorsee against the maker. 64 

Replication or reply . General rules as to replica¬ 
tions or replies are applicable in a suit or action 
by or against third persons in which a usurious 
transaction is involved. 66 Under certain circum¬ 
stances a replication to the defense of usuty may 
be in the nature of a traverse or denial, 66 and, un¬ 
der the construction given some statutes, a reply, 
in an action by the indorsee against the maker of 
a note in which usuiy was pleaded as a defense, 
that the payee indorser was non compos mentis has 
been held sufficient, 67 but where, m an action on a 
note brought m the name of the indorsee, defend¬ 
ant pleads usury and tenders his own oath, a repli¬ 
cation that the payee is out of the state, so that 
he cannot be produced to make oath to the replica¬ 
tion, is insufficient. 68 Where usury is pleaded by 
defendant as a counterclaim, 69 or, under some stat¬ 
utes, where the plea or answer sets up new mat¬ 
ter, showing a defense on the ground of usury, 70 
such allegations will entitle defendant to judgment 
or be treated as admitted unless they are denied 
by plaintiff. A seller was not entitled in a replevin 
action, in which the buyer’s pledgee set up as a 
counterclaim that he was a bona fide purchaser, 
to assert as defense to the counterclaim that a loan 
made by such pledgee to the buyer was usurious. 71 

Demurrer. General rules as to demurrers apply 
in suits or actions by or against third persons in 
which an allegedly usurious transaction is involved. 
Thus, an issue as to whether the facts stated in a 
pleading constitute usury may be raised by de- 


83. Mo —St. Paul Fire ft Marine Ins. 

Co v. American Trust Co., supra. 

64. NY—Decalcomanle Transfer 

Ornaments Co v, Hajim. 227 N.Y.S. 
647. 131 Misc. 646 
66 C.J. p 356 note 67. 

86 . Ind.—White v. Webster. 58 Ind 
233. 

66 C J. p 366 note 70. 

68 . Tex.—Martin Brown Co v Per- 
rlll. 18 SW 976. 77 Tex 199. 

66 C.J. p 366 note 72. 

67. Ala.—Davis v. Ashburn. 141 So 
226. 224 Ala. 572. 

66 C.J. p 356 note 74. 

68 . Ga.—Roberts v. Mathews, 77 Ga 
458. 

66 C.J. p 856 note 76. 


59. N.H—Little v. White. 8 N.H. 
276. 

60. N H —Plummer v. Drake, 5NE 
151 

66 C.J. p 356 note 77. 

61. N J.—Bennington Iron Co. v. 
Rutherford, 18 N.J.Law 467. 

62. Mich.—Caruthere ▼. Humphrey, 
12 Mich. 270 

63. U.S —Rodecker v. Littauer, 

Kan, 59 F. 857, 8 C.C.A. 320. 

64. Mass—Putnam v. Churchill. 4 
Mass. 516. 

65. N.H—Williams v. Little, 11 N. 
H. 66. 

66 C.J. p 357 note 84. 
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66 . NH—Plummer v. Drake, 5 N. 
H 323—Plummer v. Drake, 5 NH. 
151. 

67. NH—Plumer v. Drake, 6 NJBL 
656. 

68 . N.H.—Olcott ▼. Alden, 6 NK 
616. 

69. N. Y —Equitable Lb Assur. Soc. 
v. Cuyler, 75 N.Y. 51L 

66 C.J. p 357 note 88. 

78. Kan—Babcock v. F a rmers, ate.. 
Bank, 26 P. 1037, 46 648. 

66 C.J. p 357 note 89. 

71- N.Y.—Thorer ft Hollander v. 
Fuchs, 272 N.Yifi. 860, 841 App.Dlv. 
359. 
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murrer; 72 but a pleading which alleges the employ¬ 
ment of colorable devices to conceal usury raises an 
issue of fact which may not be joined in by de¬ 
murrer. 75 

Issues, proof, and variance. General rules as to 
issues, proof, and variance apply in suits or ac¬ 
tions by or against third persons in which an al¬ 
legedly usurious transaction is involved. 74 In some 
jurisdictions evidence of usury is admissible un¬ 
der the general issue, 76 but it is the practice in some 
jurisdictions to admit evidence of usury only when 
it is specially pleaded, 76 and when the facts al¬ 
leged constitute usury. 77 Any material variance 
between the facts specially pleaded and those proved 
is fatal. 75 

e. Evidence 

The burden le on the party alleging usury to prove 
It; and. In general, the existence of usury will not be 
presumed. 

General rules as to presumptions, burden of proof, 
or burden of evidence apply m actions by or against 
third persons in which an allegedly usurious trans¬ 
action is involved. Thus, the burden is on the party 
alleging usury to prove it; 79 but, even though a 
note tainted with usury is enforceable in the hands 
of a bona fide holder, as discussed in Bills and 
Notes § 502, according to some cases, in the ab¬ 
sence of a statutory provision to the contrary, 
where a note has been shown to have been usuri¬ 
ous in its inception, the burden of proving purchase 
before maturity without notice of the usury is on 
the party relying on such purchase, as considered 
in Bills and Notes § 654. In general the existence 
of usury will not be presumed 80 at least where a 


transaction is as consistent with the view that it 
is not usurious as with the view that it is. 51 

Admissibility. General rules as to the admissi¬ 
bility of evidence, apply in a suit or action by or 
against third persons in which an allegedly usuri¬ 
ous transaction is involved. Thus, in actions by 
or against third persons, the entire circumstances 
surrounding the inception of notes alleged to be usu¬ 
rious are admissible in evidence; 82 and, in gen¬ 
eral, any evidence reasonably conducing to show 
usury is admissible, 83 although of itself not suffi¬ 
cient to prove the usury. 84 The admissibility of evi¬ 
dence of declarations of mortgagee tending to show 
usury in the mortgage debt, made after the at 
signment of the mortgage, against the assignee, who 
was also the purchaser of the equity of redemp¬ 
tion at sheriff’s sale, m an action by the assignee 
to obtain possession, has been denied. 85 

Weight and sufficiency. General rules as to the 
weight and sufficiency of evidence apply in an ac¬ 
tion by or against third persons in which an alleged¬ 
ly usurious transaction is involved. 86 A preponder¬ 
ance of evidence is necessary to make out a case 
of usury, 87 and evidence which merely serves to 
arouse suspicion is not sufficient. 88 Strict proof of 
usury is especially required to invalidate an obli¬ 
gation m the hands of an innocent holder. 85 A 
case may be established, however, by evidence of 
different circumstances, no one of which alone is 
sufficient to establish usury, but each of which is 
corroborative of the charge of usury. 90 

An admission that notes and a mortgage were 
given to secure a preexisting usurious debt is not 
necessarily an admission that the notes and mort¬ 
gage, or any one of them, was usurious on its face. 91 


71 N.T.—Merchants' Exch Nat. 
Bank v. Commercial Warehouse 
Co.. 49 N.T 635. 

73. NY—Merchants' Exch. Nat 
Bank v. Commercial Warehouse 
Co., supra. 

74- Miss.—Hitt v. Snyder, 12 So. 
827 

66 C J p 357 note 96. 

75. Ga —Jaques v. Stewart, 6 S E 
815, 81 Ga 81 
66 C.J. p 357 note 97. 

73. NH—Little v. Biley, 43 NE 
109 

77. NY—Gould v. Horner, 12 Barb 
601, Code Bep N S. 356. 

66 C.J. p 357 note 99. 

78. Minn—Hass v. Camp, 42 N.W. 
20. 40 Minn. 329. 

66 C.J. p 357 note 1. 

73. N.Y.—Bosenstein v. Fox, 44 NJES. 

1327. 150 N.Y. 354. 

66 CLJ. P 357 note 6. 


! BO. Tenn —Whiteside v First Nat 
Bank. ChA, 47 S W. 1108 
66 C J. p 357 note 8. 

81. N Y —White v. Benjamin, 33 N. 
E 1037. 138 NY 623—Manning v. 
Tyler, 21 N Y. 567. 

82. Ga.—Jones v. Pope, 67 S E 280, 
7 Ga.App 538 

66 C J p 358 note 13. 

83. Ark—Tucker v. Wilamouicz, 6 
Ark 157. 

94. Ark—Tucker v. Wilamouicz. su¬ 
pra. 

66 C.J. p 358 note 15. 

85. Me.—Richardson v. Field, 6 Me. 
303. 

86 . Ivideaee held sufficient 

Cal.—Boesch v. De Mota, 160 P.2d 
422, 24 Cal.2d 563. 

Conn.—Finance Discount Corp. v. 
Hurwltz, 88 A.2d 385, 138 Conn. 
636. 


Fla—Beacham v. Carr. 166 So 456. 
122 Fla. 736. 

Neb—National Mut. Bldg., etc. As¬ 
soc v Betzman, 96 N.W. 204, 69 
Neb. 667. 

66 C J. p 358 note 18 [bj. 

Evidence held insufficient 

Cal—Boesch v. De Mota, 150 P 2d 
422. 24 Cal 2d 563. 

Vt.—McDaniels v. Barnum, 6 Vt. 279. 
66 C.J. p 358 note 18 [a]. 

87. Minn.—Haas v. Camp, 42 N.W. 
20. 40 Minn. 329. 

66 C J p 358 note 19. 

88. Minn.—Hass v. Camp, supra. 

66 C.J. p 358 note 20. 

88. S.C.—Stock v. Parker, 7 S.C.Eq. 
376. 

90. Mich.—Smithers v. Heather, 25 
Mich. 447. 

9L Ga.—Johnson v. Davis, 22 8.E. 
911. 97 Ga. 282. 
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In suit against a legatee, alleging the payment of 
usurious interest to the testator, the affidavit and 
proof, required by some statutes, of demands against 
the estates of deceased persons are not required. 92 

An affidavit by a prior holder of the security sued 
on has been regarded as sufficient to sustain a repli¬ 
cation denying that usury was taken by such prior 
holder; 93 and, under some statutes, a plea of usury 
will be rejected if the indorsee will make oath that 
the note was bona fide transferred to him, before 
maturity, for a good consideration, without notice 
of any usury in the note. 94 

f. Questions for Jury 

Where there Is some evidence of all the elements 
necessary to establish usury or notice, the question as 
to whether a contract was in fact usurious, or whether 
a particular party had knowledge of it. Is for the Jury. 

General rules as to what are questions for the 
jury apply m actions by or against third persons in 
which an allegedly usurious transaction is in¬ 
volved. Thus, where there is some evidence of 
all the elements necessary to establish usury or 
notice, the question as to whether the contract was 
m fact usurious, 95 or as to w’hether a particular 
party had knowledge of it, 96 is for the jury; and, 
where the evidence is such as to require the sub¬ 
mission to the jury of the question as to usury, it 
is improper for the court to assume that usury is 
established as a matter of law. 97 
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g. Judgment and Relief 

A party coming into equity for relief can obtain It 
only on equitable prlnclplee. 

A party coming into equity for relief can ob¬ 
tain it only on equitable principles, 93 and a court 
of equity having obtained jurisdiction of a case 
by reason of a prayer for discovery, 99 or other 
ground cognizable in equity, 1 will adjudicate the 
rights of all the parties and render a decree ac¬ 
cordingly. In a suit in equity, one defendant may 
be granted relief against another from a usurious 
contract. 2 After judgment and issue of execution, 
a third person will not be granted relief under a 
statute authorizing relief to borrowers. 3 

A preliminary injunction to restrain the enforce¬ 
ment of an allegedly usurious mortgage may be 
granted at the suit of the mortgagor's adminis¬ 
trator. 4 

Attorney’s fees. The right of sureties of a bor¬ 
rower, who had not paid any usurious interest, to 
recover an attorney’s fees from the lender has 
been denied; 5 but the rule is otherwise as to the 
principal debtor who has paid and is entitled to 
recover usurious interest. 6 With respect to a pur¬ 
chaser of a usurious loan secured by a deed of 
trust, a refusal to permit such purchaser to re¬ 
cover attorney’s fees as provided in the loan con¬ 
tract has been held error. 7 

Appeal and error. In accordance with the gen¬ 
eral rule, considered in Appeal and Error § 290, 
the admission of evidence as to usury is not ground 
for reversal on appeal where no objection to its 
admission was made m the trial court. 3 


V. PENALTIES AND FORFEITURES 


A. IN GENERAL 


§ 142. General Statement 

By virtue of statutory or constitutional provision, 
penalties and forfeitures are imposed in many Jurisdic. 
tions for the exaction of usury. 


The penalty for usury is the fine or forfeiture 
imposed for the offense of usury, 9 and a penalty is 
affirmative relief given to the borrower, as (listin¬ 


gs. Ky—Eggen v. Huston, 13 S.W. 
919. 12 Ky.Li. 168. 

93. NH—Briggs v. Sholes, II NR 
453. 

94. NH.—Forbes ▼. Marsh, 3 NH 
119. 

96. Minn.—Kornmer v Harrington, 
85 NW. 939, 83 Minn. 114. 

Neb—Klosterman v. Olcott, 41 N.W 
260. 25 Neb. 382. 

93, N.Y.—Flour City Nat Bank v. 
Miller, 38 N.Y.S. 503, 4 AppDiv. 
686—Ditm&rs v. Sackett, 80 N.Y.S. 
090. 92 Hun 381. 


97. Mo—Summers v. Baker, 139 S. 
W 226, 158 MoApp €66. 

98. Va—Martin v. Hall, 9 Gratt. 
8, 50 Va. 8. 

99. Va —Ryan v. Krise, 17 S EL 128, 
89 Va. 728 

1. Va—Martin v. Hall, 9 Gratt. 8, 
50 Va. 8 

2. Md.—Horner v. Nitsch, 63 A. 
1052, 103 Md. 498. 

3. NY.—Toole v. Cook, 16 How Pr. 
142. 

4. Ga.—Equitable Mortg. Co. v. 
Braswell, 26 S.E. 487, 98 Ga. 139. 

66 C J. P 359 note 37. 
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5. Philippine—Go Chioco v. Mar- 
tines, 45 Philippine 256. 

6 L Philippine.—Go Chioco v. Mar¬ 
tinez, supra 

7. US —Nornstown-Penn Trust Co. 
v. Cole, CC.A.Tex., 80 F.2d 888. 
certiorari denied Cols v. Norris- 
town-Penn Trust Co., 56 S.Ct. 068. 
297 U.S. 723. 80 UEd. 1007 and 56 
S.Ct. 670, 297 U.S. 723, 80 XjJEd. 
1007. 

8. Neb—Richardson v. Stone, 49 N. 
W. 763, 32 Neb. 617. 

9. Idaho.—Sanford Runs, f 1 P. 

612, 9 Idaho 29. 
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guished from the defensive relief given him by the 
defense of usury. 10 In numerous jurisdictions, by 
virtue of constitution and statute, forfeitures may 
be imposed, and fines or penalties recovered, for the 
exaction of usurious interest 11 Such statutes may 
have for their purpose not only the protection of the 
borrower, 10 but also the infliction of some punish¬ 
ment on the lender, 10 and the imposition of a pen¬ 
alty or forfeiture is in the nature of a civil judg¬ 
ment, rather than a crime 14 or a tort 16 Under some 
statutes the usurious contract is held to be merely 
modified so that the borrower is bound to pay only 
the principal sum and legal interest, but in many 
jurisdictions the policy of the usury statutes extends 
beyond the mere granting of relief to the oppressed 
borrower, and looks to the prevention of the prac¬ 
tice of usury by punishing the usurer, as discussed 
supra § 80 and infra § 145. In determining whether 
a transaction constitutes a usurious loan, justifying 
imposition of a penalty or forfeiture, the court will 
consider the substance of the transaction rather than 
its form. 16 

§ 143. What Law Governs 

To the extent that penalties and forfeitures under the 
usuiy laws of one state are considered penal and remedial, 
they will not be enforced by the courts of another state. 

Penalties 17 and forfeitures 18 imposed by the usu¬ 
ry laws of one state will not generally be enforced 
by the courts of another state, in accordance with 
the well established rule, discussed in Conflict of 
Laws § 4, that penal and remedial acts have no 
extraterritorial operation. Thus, the courts of one 
state will not enforce the statutes of another pro¬ 
viding for the forfeiture of usurious interest or of 
some sum measured by such usury to the school fund 


of the county where the suit is brought, 10 and in 
some states the borrower will not be allowed to re¬ 
cover usurious interest paid or some multiple there¬ 
of as a penalty given by the usury statutes of an¬ 
other state where the loan was made. 00 For the 
same reason, the courts of one state will not apply 
the usury laws of that state providing for pen¬ 
alties 21 or forfeitures 22 to a contract governed by 
the laws of another state, even though the contract 
is also usurious under the laws of the forum. 

Real estate mortgage . Where a contract for a 
mortgage on real estate located in the state of the 
forum is prepared m another state by the lender 
residing there, and is signed in the state of the for¬ 
um and returned to the other state, in an action to 
foreclose the mortgage the contract is governed by 
the laws of the other state with respect to the for¬ 
feiture of interest for usury. 28 

Statute allowing penalty as set-off . A statute 
merely allowing a deduction of treble the usurious 
interest reserved from the principal debt in an ac¬ 
tion by the creditor, and which does not give the 
right to recover such an amount in an action by 
the debtor for that purpose, has been held not to be 
penal in nature, and, therefore, it is enforceable in 
another state. 24 

§ 144. Constitutional and Statutory Provi¬ 
sions 

Statutory and constitutional provisions for penalties 
or forfeitures are not generally applied restrospectlvely. 

It is ordinarily held that a penalty or forfeiture 
imposed by constitution or statute for the exaction 
of usury may not be made to operate retrospectively 
so as to apply to a contract previously made. 26 The 


10L Tex.—Employees Loan Co. v. 
Templeton, ClvApp., 109 SW2d 
774—Mercer ▼. Bonner Loan & In¬ 
vestment Co., Civ.App, 73 S.W.2d 
988. 

Usury as defense see supra I 88. 

1 L Ala.—Dewberry ▼. Bank of 
Standing Bock, 160 So. 463, 227 Ala. 
484. 

Tex —Haraed v. E-Z Finance Co., 264 
8 W 2d 81. 161 Tex. 641—Manning 
v. Christian, 81 S.W 2d 64, 124 Tex. 
517—-Employees Loan Co. v. Tem¬ 
pleton, Civ.App.. 109 S.W.2d 774— 
Deming Inv. Co. v. Clark, Civ.App., 
89 S.W.2d 862. 

Jkottom held statutory, sot ex oon- 

Tex.—Buss v. Motor Finance Co., 
CiV.App., 66 SW.2d 645. 

18, N.C.—Guaranty Bond ft Mort¬ 
gage Co. v. Fair Promise A. M. E. 
Zion Church, 14 S.E.2d 87, 218 N.C. 

S9ft 


Utah—Rospigliosl v. Glen alien Min¬ 
ing Co, 262 P. 276. 69 Utah 41 

13. Kan.—Lloyd v First Nat. Bank, 
47 P. 676, 5 Kan.App. 612. 

14b Tex —Haraed ▼. E-Z Finance 
Co., 264 S W 2d 81, 161 Tex. 641— 
Baum v. Daniels, 118 S.W. 754, 66 
Tex.Civ.App. 273. 

16. Tex.—Haraed ▼. E-Z Finance 
Co., 254 S.W.2d 81, 161 Tex. 641. 

18. Ala.—decker v. Dawson, 8 So. 2d 
415, 248 Ala. 62. 

66 C.J. p 859 note 49. 

17. Minn.—Patterson v. Wyman, 170 
N.W. 928, 142 Minn. 70. 

Tex.—Corpus yurts sited In McCans 
v. Brandtjen ft Kluge, 179 S.W.2d 
262, 864. 

66 C.J. p 369 note 60. 

Enforcement of state usury laws In 
federal courts see Federal Courts 
« 189. 


1 & Ill.—Sherman v. Gasset t, 9 Ill. 
621 

66 C.J. p 359 note 61. 

19. Tex.—Corpus Juris cited In Mc¬ 
Cans v. Brandtjen & Kluge, 179 S 
W.2d 352, 354. 

66 C.J. p 369 note 63. 

90. Vt—Blaine v. Curtis, T A. 708, 
59 Vt. 120, 69 Am.R. 702. 

66 C.J. p 369 note 54. 

2 L K.T.—Manhattan Life Ins. Co. 
v. Johnson, 101 N.T.8. 65, 115 App. 
Div. 429. 

66 C.J. p 369 note 55. 

28. Mass.—Gale v. Eastman, 7 Mete. 
14. 

23. Ark.—Smith v. Brokaw, 297 8. 
W. 1031, 174 Ark. 609. 

24. Iowa.—Arnold v. Potter, 22 Iowa 
194. 

28. N.D.—Corpus Juris guoted In 
Messersmith v. Reilly, 296 N.W. 
920, 922, 70 N.D. 628. 

66 C.J. p 260 note 5ft 
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repeal of such a provision renders all penalties or 
forfeitures accruing thereunder wholly inoperative 
and unenforceable even as to preexisting contracts. 26 
Where a statute changing a penalty for usury has 
an express saving clause, the latter penalty will not 
apply to a contract made while the earlier statute 
was in force, 27 but where a statute providing for a 
penalty or forfeiture is repealed without an express 
saving clause in favor of pending suits, all suits 
thereunder must stop where the repeal finds them 28 
The position has also been taken that a controversy 
as to the amount of interest collectable on an obliga¬ 
tion must be determined by the usury law in force 
at the date of the execution of the contract, and that 
as to such contract the law in force at its execution 
prevails even as against a subsequent statute re¬ 
pealing the prior one. 29 The enactment of a stat¬ 
ute providing a new or additional penalty for usury 
has been held not to impair the obligation of any 
contract within the meaning of the constitutional 
provision. 80 

Where the constitution of the state makes a usu¬ 
rious contract unlawful, a penalty may be recovered 
under a statute enacted after the usurious contract 
was made but before receipt of the usury, since the 
legislature has the right to affix such penalties as 
it deems proper to prevent usurious contracts. 31 
When a penalty is imposed for receiving usurious 
interest, the creditor who, after the enactment of 
such a law, accepts usurious payments under a 
preexisting contract, becomes liable for the penalty. 32 


Where two usury statutes provide for different 
legal rates of interest, the later one is not to be con¬ 
strued as repealing the penalty imposed by the 
earlier one, if they do not provide for inconsistent 
penalties; 33 but if the penal provisions of the two 
statutes with respect to the same subject are incon¬ 
sistent, the second will be construed as repealing 
the first. 34 A statute providing a civil forfeiture 
for usury will not be held to repeal a criminal stat¬ 
ute providing a penalty for usury. 36 The repeal of 
a statute providing a forfeiture for usury does not 
permit the creditor to recover a larger rate of 
interest than he could lawfully have contracted 
for. 36 

Construction . Statutes imposing a penalty or for¬ 
feiture for usury are penal m character and must 
be strictly construed. 37 

Penalty provisions as conferring property rights . 
It has been held that the right given the debtor by 
statutory provisions to enforce penalties or for¬ 
feitures is not such a property right as the consti¬ 
tution protects from impairment, 38 since the law 
recognizes no vested right in a penalty which the 
legislature may not take away, 39 and since statutes 
providing for the enforcement of forfeitures operate 
only on the remedy, and after their repeal are to be 
regarded as though they had never existed; 40 but 
the contrary position has also been taken. 41 

Renewal of existing contract . Where a usurious 
contract was executed before the enactment of a 


ML N. Y —Nash V. White’s Bank. 11 
N.E 946. 105 N.Y. 943. 

66 C.J. p 360 note 60. 
negotiable Instruments Lav 

Statute providing for forfeiture of 
entire interest as a penalty for exac¬ 
tion of usury is not repealed by the 
Negotiable Instruments Law—New¬ 
comb v. Nlskey's Lake. 10 S E 2d 51. 
190 Ga 565, answers to certified ques¬ 
tion conformed to 12 S E 2d 160, 63 
GaApp. 611. 

*7. S.C.—Earle v. Owings. 61 S.E 
980. 72 S.C. 362. 

ML Tex.—Stewart v. Lattner. 116 S. 

W. 860. 63 Tex Civ.App 330. 

M. Ga.—Long v. Gresham. 96 S.E. 
211, 148 Ga. 170 

La.—Payne v. Waterson, 16 LaAnn. 
2S9. 

30. 8.C.—-Hardin v. Trimmier. 3 S. 
H. 46, 27 S C. 110. 

8 L Tex.—Southern Home Building 
4k Loan Ass'n v. Thomson, 68 S.W. 
202, 24 Tex.Civ.App. 76—Quinlan’s 
Estate v. Smye, 50 S.W. 1068, 21 
Tex.Civ.App. 156. 

38. S.C.—Hardin v. Trimmier, 8 S. 
B. 46, 27 S.CL 111 


33. Ill.—Kinsey ▼. Nisley. 23 Ill 

505 

Minn —Beal v. White, 8 N.W. 829, 28 
Minn. 6. 

Statute held not amended by consti¬ 
tutional provision 
Statute authorizing contracts for 
interest at a rate not exceeding 
twelve per cent per annum and per¬ 
mitting recovery of treble the amount 
of interest paid in excess of twelve 
per cent was not amended by subse¬ 
quent constitutional provision pro¬ 
hibiting charging of interest rates 
in excess of ten per cent, and one 
may not recover treble the amount of 
interest paid unless such interest ex¬ 
ceeds twelve per cent.—Layport v. 
Rieder, 94 P.2d 96, 87 Cal.App.2d 
Supp. 742. 

34. Pa—Fitzsimons v. Baum, 44 Fa. 
32. 

35. Ga—Bennett v. Lowry, 145 S.E. 
605, 167 Ga 847. 

36. Ill.—Drake v. Latham, 50 Ill. 
270. 

N.C.—Hughes v. Boone, 9 S.E. 286, 
102 N.C 187. 

749 


37. Miss —Tower Underwriters V. 
Lott, 49 So.2d 704, 210 Miss. 389. 

Okl —Carter v Rubrecht, 108 P.2d 
546, 188 Okl. 325. 

Tex—Commerce Trust Co v. Best, 
80 S.W.2d 942. 124 Tex. 583—Mat¬ 
thews v. Tibbitt, Civ.App., 120 S. 
W.2d 503—Employees Loan Co. v. 
Templeton, Civ App., 109 S.W.2d 
774—Temple Trust Co. v. Powers. 
Civ App., 107 S.W.2d 734, affirmed 
126 S W 2d 947, 133 Tex. 426- 
Temple Trust Co. v. Haney, Civ. 
App., 103 S.W.2d 1035. affirmed 107 
S.W.2d 368, 133 Tex. 414, rehearing 
denied 126 S.W.2d 950. 123 Tex. 414. 

38. Conn—Welch v. Wadsworth, 30 
Conn. 149, 79 Am.D. 239. 

Ohio.—Preble County Branch State 
Bank v. Russell, 1 Ohio St. 212. 

38. Ill.—'Wooley v. Alexander, 99 Ill. 
188—P&rmelee v. Lawrenoe, 44 HL 
406. 

40. Ohio.—Preble County Branch 
State Bank ▼. Russell, l Ohio St. 
313. 

41. KT.H.—Fur ▼. C h M i OlM; SI KE 
646. 

«< OJ. » 666 note 66. 
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statute providing a penalty, but was extended after 
the enactment of the statute by the execution of 
new notes, the statute is applicable. 42 A renewal 
note given for a debt existing before the enactment 
of a new law increasing the penalty for usury will 
become subject to such penalty if the renewal note 
contains new terms and is therefore a new con¬ 
tract made after the enactment of the new law. 48 

Statutes denying defense of usury to corporations. 
It is held that statutes prohibiting corporations from 


setting up the defense of usury are substantive in 
nature rather than remedial, and that they in effect 
repeal as to corporate defendants the statutes pro¬ 
viding penalties or forfeitures for the exaction of 
usurious interest. 44 A forfeiture has been allowed 
in favor of a foreign corporation admitted to do 
business in the state of the forum where the defense 
of usury is allowed to corporations, although a stat¬ 
ute in the state of incorporation denies such a de¬ 
fense to corporations. 46 


B. PENALTIES 


§ 145. Amount and Extent of Penalties 

The amount recoverable as a penalty for the exaction 
of usury Is governed by statute and Is based on the 
amount of interest actually paid. 

While penalties recoverable for usury may amount 
to three times the amount of interest paid, 46 or twice 
the amount of interest paid, 47 or to two 48 or three 48 
times the amount of interest reserved or agreed to 
be paid, or to treble 56 or double 51 the excess of 


interest paid over the maximum legal rate, since 
the authority to recover a penalty is purely statu¬ 
tory, 62 the amount of the penalty recoverable in any 
jurisdiction necessarily depends on the terms of the 
statute applicable to the particular case. 68 Although 
the determination of whether or not the interest is 
usurious depends on the amount of interest agreed 
to be paid, 54 the amount recoverable in an action 
based on a penalty fixed by statute must be based 
on the amount of interest actually paid. 65 Interest 


43. Okl.—Ruby v. Warrior, 175 P. 
355, 71 Okl 82. 

66 C.J. p 361 note 75. 

43. Miss—Purvis v. Woodward, 29 
So 917, 78 Miss 922. 

44. N.J.—Bramhall v. Atlantic Nat 
Bank, 36 N.J.Law 243. 

Defense of usury to corporations in 
general see supra (74. 

45. Mich.—Stack v Detour Lumber, 
etc., Co. 114 NW. 876. 151 Mich 
21, 16 L.R.A..N.S. 616, 14 Ann Cas. 
112 . 

48. Cal.—Thomas v. Hunt Mfg. 
Corp., 269 P.2d 12. 42 Cal 2d 734- 
Carter v. Seaboard Finance Co, 203 
P 2d 758, 33 Cal.2d 564—Milana v. 
Credit Discount Co, 163 P.2d 869, 
27 Cal 2d 335. 165 ALR 621— 
Penziner v West American Finance 
Co. 74 P.2d 252. 10 Cal 2d 160— 
Taylor v Budd, 18 P.2d 333, 217 
Cal. 262—Anderson v. Lee, 228 P. 
2d 613, 103 CaLApp 2d 24. 

Idaho—Cheney v. Overmyer, 129 P. 
2d 978, 64 Idaho 213. 

66 C.J. p 861 note 80. 

47. Fla.—Ayvas v. Green, 67 So. 2d 
30—Kinney v. Lechner Lumber Co, 
55 So.2d 917—Maxwell v. Smith, 
161 So 566, 119 Fla. 389—Sherman 
v. Myers. 146 So. 213, 108 Fla. 129. 

N.C.—Wilkins v. Commercial Finance 
Co., 75 S E 2d 118, 237 N.C. 396, re¬ 
hearing denied 76 S.E.2d 164, 238 
N.C 745—Virginia Trust Co. v. 
Lambeth Realty Corp, 2 S.E.2d 
544. 215 N.C. 526. 

Okl.—Standard Loan Co. v. Ru-1 
brecht, 113 P.2d 598, 189 Okl. 68. I 


S.C.—Frick Co. v. Tuten, 29 S E 2d 
260, 204 S.C. 226 

Tex—Adleson v. B F. Dittmar Co, 
80 SW2d 939, 124 Tex. 564—Asso¬ 
ciates Inv Co v Hill. Civ App, 221 
S W 2d 365, error dismissed— 
Schmidt v Citizens Industrial Bank 
of Austin. Civ App. 89 S W 2d 847 
—Temple Trust Co v. Stobaugh, 
Civ App, 59 S W.2d 916, error dis¬ 
missed 

66 C J. p 361 note 81 

Twioe amount of bonus reserved and 
interest paid 

Fla.—McGillick v Chapman, 184 So. 
26, 134 Fla. 220—Carr v. Cole, 161 
So 392, 119 Fla. 260—Ceraolo v. 
Smith. 150 So. 611, 112 Fla. 399. 

48. Fla—Benson v. First Trust & 
Savings Bank. 142 So 887, 105 Fla 
135. 

66 C J. p 361 note 82 

49. Mass —Knapp v. Briggs, 2 Allen 
551. 

66 C.J p 361 note 83. 

5a NH.—Barker v. Strafford Co. 
Savings Bank, 61 NH. 147. 

66 C.J. p 361 note 84. 

5L SC.—Ehrhardt v. Yarn, 29 S.E. 
225, 51 S.C 550. 

66 C J. p 361 note 85. 

58. Tex.—Deming Inv. Co. v. Gul¬ 
dens, Civ.App., 41 S.W.2d 260. 

53. Mo.—State, on Inf. of Taylor, v. 
Salary Purchasing Co., 218 S.W 2d 
571, 358 Mo. 1022. 

66 C J. p 361 note 87. 

54 . Cal.—Grail v. San Diego Build¬ 
ing 4b Loan Ass'n, 15 P.2d 797, 127 
CaLApp. 299. 


56. Tex.—Clements v Williams, Civ 
App . 128 S.W 2d 103. 

66 C J. p 361 note 89. 

Release of usury claim 

Even though interest could be paid 
in something other than money, the 
value of a release of a claim by bor¬ 
rower for usury theretofore paid on 
other loans would be too speculative 
to serve as basis for calculation of 
the statutory penalty for exaction of 
usurious interest—Wegener v Erd- 
man, Tex.CivApp., 154 SW.2d 969. 
Segregation of payments 

Where payments made by borrower 
within the two-year period provided 
for by statute concerning penalty for 
usurious interest charges include 
both principal and interest, borrow¬ 
er must segregate money paid as 
principal from money paid as inter¬ 
est and show that the latter was in 
excess of legal interest on actual 
principal in order to be entitled to 
benefit of such statute—Clements v. 
Williams, Tex.Civ.App., 128 S.W.2d 
103. 

Usurious oonveyanoe 
Where conveyance of lots by debt¬ 
ors to creditors was usurious, value 
of lots at time they were received by 
creditors was basis on which statu¬ 
tory penalty for usury would be com¬ 
puted, rather than amount of money 
creditors realized from sale of lots 
—Calimpco, Inc. v. Warden, 219 P2d 
915, reheard 224 P.2d 421, 100 Cal 
App.2d 429. 

Rouble reoovery bold authorized as 
to interest payments only 
Tex.—Adleson v. B. F. Dittmar Co., 
80 8.W.2d 939, 124 Tex. 564. 
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on a penalty is collectable only from the date of the 
judgment determining the penalty. 56 

Where amount lent is less than stated on face of 
note . When usury is established by defendant in an 
action brought on a promissory note, the principal 
from which the statutory penalty for usurious inter¬ 
est is deductible is the amount actually lent, not¬ 
withstanding a greater sum appears on the face of 
the note. 57 

Usurious mortgage contract. Where, under a 
mortgage contract, the principal is due and payable 
thirty days after the borrower’s default, at the op¬ 
tion of the lender, on suit for foreclosure where 
usury is charged the penalty recoverable should be 
determined as of the date of the foreclosure de¬ 
cree. 56 

§ 146. Prerequisites to Right to Recover 

Particular prerequisites to the right to recover 
penalties for usury are discussed infra §§ 147 - 150 . 

Examine Pocket Parts for later cases. 

§ 147. -Contract to Pay Usury 

Where an usurious intent Is essential to the mainte¬ 
nance of an action for the penalty, a contract to pay 
usury is essential. 

Where it is held that the intent to exact usury is 
the ultimate issue in an action to recover the penalty 
for usury, 69 the existence of a contract to pay usury 
is essential to the maintenance of an action to re¬ 
cover the statutory penalty, 50 and if ambiguity in 
the terms of the contract makes it unclear whether 


USURY §§ 145-147 

or not it provides for usurious interest, the penalty 
cannot be recovered. 61 Where an action for the 
penalty may be maintained if usurious interest has 
been in fact exacted and paid, 62 it is not necessary 
that there be a contract to pay usury; 69 and, al¬ 
though it was provided by contract for the payment 
of usurious interest, if the total amount of interest 
actually paid does not amount to usury, an action to 
recover the penalty will not lie. 64 In the event that 
usurious interest is paid m installments, it is im¬ 
material that there is no contract to pay illegal 
interest as to each installment, where the offense 
consists in receiving usury. 55 

Usury paid under oral agreement . Although the 
forfeiture provided by statute will be deducted from 
the amount recoverable under a usurious written 
contract, usurious interest paid m pursuance of a 
subsequent oral agreement will not be so deducted. 66 
Where the statute providing a penalty for usurious 
interest does not apply to oral agreements, it has 
been held that an oral agreement for usurious 
interest will not affect a written contract providing 
for a legal rate of interest. 67 

Mistake or fraud. An overpayment of interest, 
small in proportion to the aggregate amount in¬ 
volved, and due to a mistake or miscalculation, will 
not serve as a basis for an action to recover the 
statutory penalty for usury, 56 and no cause of action 
to recover the penalty may be predicated on a pay¬ 
ment m excess of the principal and legal rate of 
interest where such payment was induced by mutual 
mistake or fraud. 69 


Pajmait for legal mttIoh 

Amounts properly paid out for le¬ 
gal services in foreclosure of trust 
deed were properly payable by trus¬ 
tees out of proceeds of foreclosure 
sale, and were required to be con¬ 
sidered in determining amount of 
interest on which treble damages 
were allowable in case payment of 
interest was usurious.—Penziner v 
West American Finance Co, 74 P.2d 
252, 10 Cal 2d 160. 

56. Tex.—Baum v. Daniels, 118 S.W. 
754. 65 Tex Civ.App. 273. 

57. Wash.—Jason v. Sandros, 10 P 
2d 995, 168 Wash. 87—Home Sav¬ 
ings A Loan Ass'n v Sanitary 
Fish Co.. 286 P. 76, 156 Wash 80. 

58. Fla.—Benson v First Trust & 
Savings Bank, 142 So. 887, 105 Fla- 
135. 

58 . Tex.—Fires v. Kinney-Shotts 
Inv. Co, Civ.App., 40 S.W 2d 911 
66 C.J. p 362 note 94. 

Unlawful Intent as requisite for ex¬ 
istence of usury in general see su¬ 
pra I 14. 


60. Cal —Penziner v. West Ameri¬ 
can Finance Co, 24 P.2d 501, 133 
Cal App 578. 

Tex —Greever v. Persky, 165 S.W 2d 
709, 140 Tex. 64—Rest Haven Cem¬ 
etery v. Swilley, Civ App, 127 SW 
2d 996, error dismissed, judgment 
correct—Jowell v. Billingsley, Civ. 
App, 66 S W.2d 809. 

66 C.J. p 362 note 95. 

Necessity of contract to pay interest 
in excess of legal rate to establish 
usury in general see supra {28. 

Oral contracts 

While there should be a contract 
to pay usurious interest in order to 
recover statutory penalty for collec¬ 
tion thereof, such contract may be 
oral or by acquiescence and const!-, 
tutional provision prohibiting usury 
applies to all contracts, whether 
written or oral—Autocredit of Fort 
Worth v. Pritchett, Tex.Civ.App„ 223 
S W.2d 951, error dismissed. 

6L Tex—Stewart v. Lattner, Civ. 
App.. 142 S.W. 631. j 
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62. NC.—Godfrey v. Leigh. 28 N.a 
390. 

63. N.C.—Godfrey v. Leigh, supra. 

64. Ky.—Alexander v. Mercer First 
Nat. Bank. 71 S W 883. 114 Ky. 683, 
24 Ky L 1486 

65. NH—Barker v. Strafford Coun¬ 
ty Sav. Bank, 61NH. 147. 

60L Mass.—Minot v. Sawyer, 8 Allen 
78. 

67. Tex.—Quinlan’s Estate v. Smye, 
50 S.W. 1068, 21 Tex.Civ.App. 156. 

68. S.C.—Graydon v. Standard Build¬ 
ing A Loan Ass'n, 143 S.E. 269, 145 
SC 551. 

Tex.—Western Bank A Trust Co. v. 
Ogden, 93 8.W. 1102, 42 Tex.dv. 
App. 465. 

05. N.D.—*Welcker ▼. Stavely, 162 N. 
W. 753, 14 N.D. 278. 

Tex—Continental Savings 4k Build¬ 
ing Ass'n v. Wood, CivJLpp., 32 & 
W.2d 770, affirmed. Com.App., 64 & 

I W.2d 641* 
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§148 USURY 

$ 148. -Payment of Unirioua Interest 

It la generally eee e n tlal to the right to recover the 
statutory penalty that the usurious Interest be actually 
paid and not merely contracted for. 

In an action to recover a penalty, the most ma¬ 
terial fact is whether any usury has been charged 
and paid, and not its amount, since any usury 
taints the contract and serves as a basis for the 
action . 70 It is the general rule that an action may 
not be brought against a person exacting usury to 
recover the penalty specified by statute unless the 
usurious interest has been actually paid , 71 and a 
mere contract to pay usurious interest is not suffi¬ 
cient to ground such an action . 72 This rtile applies 
equally, whether the suit is brought by the debtor 
or by a common informer . 73 In some jurisdictions 
where a statute providing for a penalty makes a 


distinction between the mere entering into an agree¬ 
ment to take usury and the exaction of usury, the 
deduction of interest and a bonus from the amount 
of the loan as indicated on the face of the note, 
which deduction is usurious, constitutes an exaction 
of usury within the terms of the statute , 74 but there 
is also authority to the contrary . 76 

In several jurisdictions it has been held that, 
where usurious interest has been charged and pay¬ 
ments of usuiy have been made on the loan without 
specification as to whether they are to be applied to 
principal or to interest, in the absence of an agree¬ 
ment to apply the payments to interest, they will be 
held to have been applied to the principal, the lawful 
portion of the contract, so that an action to recover 
the statutory penalty cannot be maintained on the 
basis of such payments , 76 unless, and until, the pay- 


VOl Tex.—Commerce Trust Co. v 
Best, 80 S.W 2d 942, 124 Tex. 588. 

66 C.J. p 262 note 5. 

71. U S.—General Motors Accept¬ 
ance Corporation v. Mid-West 
Chevrolet Co.. CC.A.Okl. 66 F2d 1. 
Cal.—Penziner v. West American Fi¬ 
nance Co., 74 P.2d 252, 10 Cal 2d 
160—Young v. Hillman, 54 P.2d 733, 
11 Cal-App 2d 739—Courtney v. Tu- 
feld, 17 P.2d 1035. 128 Cal.App 504. 
Tex.—Commerce Trust Co. v. Best, 
60 S.W.2d 942. 124 Tex. 583—Ware 
▼. Paxton, Giv.App, 266 SW.2d 218 
—Wegener v. Erdman, Civ.App., 
154 S.W.2d 969—Ingram v. Temple 
Trust Co.. Civ.App., 108 S.W.2d 306, 
affirmed Glenn v. Ingram, 126 S.W. 
2d 951, 133 Tex. 431—Temple Trust 
Co. v. Powers, Civ.App., 107 S W 2d 
734, affirmed 126 S.W.2d 947. 133 
Tex 426—Easley v. Gill. Civ.App., 
77 S.W.2d 268, error dismissed— 
Hampton v Guaranty State Build¬ 
ing & Loan Ass’n, Civ.App^ 63 S.W. 
2d 873. 

66 C.J p 362 note 6. 

Necessity for actual payment as con¬ 
dition precedent to right of action 
against national bank see Banks 
and Banking § 720. 

Knowledge and Intent 

Collection of interest in excess of 
the amount authorized by law with 
knowledge of such fact and Intent to 
exact usurious interest must be es¬ 
tablished in order to recover statu¬ 
tory penalty for usury. 

Fla.—Argintar v. Lydell, 180 So. 346, 
132 Fla. 45. 

Tex—Mossier Acceptance Co. v. Kie- 
ke. Civ.App., 244 S.W.2d 669, error 
dismissed. 

Identity of person making payment 

Usury law imposes a statutory pen¬ 
alty on the receipt of usurious inter¬ 
est, and in determining whether 
payee who actually received usurious 
interest was liable therefor it was 
whether payments were 


directly made by the person legally 
liable as the original maker of the 
note or by a third person in his be¬ 
half. 

Cal —Paillet v Vroroan, 126 P.2d 419. 
52 Cal.App 2d 297. 

Tex.—Rhoads v. Bonner, Civ.App., 49 
S.W.2d 602 
Payment of principal 

Where additional interest was add¬ 
ed to principal of usurious loan when 
made to give to such interest the ap¬ 
pearance of principal, borrowers by 
paying balance of purported princi¬ 
pal and interest thereon in a lump 
sum were not precluded from recov¬ 
ering, as penalty under statute, dou¬ 
ble amount paid as interest, merely 
because effect of payment, not con¬ 
sidering the usurious Interest, was 
to extinguish the principal—Temple 
Trust Co. v. Haney. 126 S.W.2d 950. 
133 Tex. 414. 

Usury Included in foreclosure decree 

Where default decree was obtained 
in suit to foreclose mortgage secur¬ 
ing usurious note, the usurious con¬ 
tract was not "merged" into the fore¬ 
closure decree, and payment of 
amount named in decree by mortga¬ 
gor constituted "performance of the 
contract" within statute permitting 
borrowers who have performed usu¬ 
rious contract to recover treble the 
amount of interest paid —Flint v. 
Kimbrough, 115 P.2d 84, 45 N M. 342. 
Borrower held entitled to penalty 
N.C.—Polikoff v. Finance Service Co., 
172 8E. 356, 205 N.C. 631. 

Tex.—Greever v. Persky, 165 S.W.2d 
709, 140 Tex. 64—Commerce Trust 
Co. v. Best, 80 S.W.2d 942. 124 Tex. 
583—Dallas Trust & Savings Bank 
v. Brashekr, ComApp., 65 S.W. 2d 
288—Mossier Acceptance Co v. Mc- 
Neal, Clv.App., 252 S.W.2d 593— 
Rodriguez v. R. P. Youngberg Fi¬ 
nance. Ci*.App., 241 S.W 2d 816— 
Autocredit of Fort Worth v. Pritch¬ 
ett, Clv.App., 223 S.W.2d 951, error 
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dismissed—Clements v. Williams. 
CivApp, 128 S W 2d 103—Temple 
Trust Co v. Sewell, CivApp. 108 
SW.2d 279, affirmed 126 SW.2d 
943, 133 Tex. 417—Standard Fi¬ 
nance Corporation v. Havins, Civ. 
App.. 69 S W.2d 437, error dismiss¬ 
ed—National Finance Co. v. Aber¬ 
nathy. Civ.App, 66 8.W.2d 858. er¬ 
ror dismissed. 

Borrower held not entitled to penalty 

Cal—Penziner v. West American Fi¬ 
nance Co, 24 P.2d 501, 133 Cal.App 
678—Courtney v. Tufeld, 17 P 2d 
1035, 128 Cal.App. 504. 

Tex —Temple Trust Co v. Moore. 
Civ.App, 107 8W2d 736, affirmed 
126 S W.2d 949. 133 Tex 429—Tem¬ 
ple Trust Co. v. Powers, Civ App. 
107 S W 2d 734, affirmed 126 S W 2d 
947, 133 Tex. 426—Temple Trust 
Co v. Haney, Civ.App, 103 S W 2d 
1035, affirmed 107 S.W.2d 868, 133 
Tex. 414, rehearing denied 126 S 
W 2d 950, 133 Tex. 414—Life Ins. 
Co. of Virginia v. Wall, Civ.App., 
94 S.W.2d 641, error dismissed— 
Cox v. Metropolitan Building 4k 
Loan Ass'n, Civ.App., 74 S.W.2d 
323, error dismissed—Reynolds 
Mortg. Co. v. Thomas, Civ.App., 61 
S W 2d 1011, reversed on other 
grounds 81 S.W 2d 52, 124 Tex. 570 
—Temple Trust Co. v. Stobaugh, 
Civ.App., 59 S.W.2d 916, error dis¬ 
missed. 

73. N.C—Rushing v. Bivens. 48 8.1S. 
798, 132 N.C. 273. 

66 C.J. p 362 note 7. 

73. Mass —Thornes V. Cleaves, 7 
Mass. 361. 

66 C.J. p 363 note 9. 

74. Fla.—Wilson v. Conner, 143 So. 
606. 106 Fla. 6. 

75 Tex.—Schmidt ▼. Citizens In¬ 
dustrial Bank of Austin, Civ.App., 
89 S.W.2d 847. 

76. SC.—Jones v. Godwin, 198 8.BL 
86. 187 8.C. 610. 
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meats exceed the amount of the sum lent 77 Where, 
however, the payments are intentionally appropri¬ 
ated to the discharge of the interest, the principal 
need not be discharged before the penalty for usu¬ 
rious interest may be enforced . 78 If the parties have 
agreed as to that portion of a given payment which 
shall be referred to principal and to interest, the 
court will adopt this understanding in applying the 
provisions of the usury law . 78 Where no specific rate 
of interest is agreed on, the fact that the lender, with¬ 
out the borrower's knowledge, charges the maximum 
legal rate instead of the rate fixed by statute as 
collectable, in the absence of agreement, does not 
entitle the borrower to recover the statutory pen¬ 
alty for usury . 80 A provision in a note making it 
payable at an earlier date than the due date will not 
render the loan usurious within the terms of the 
statute imposing the penalty for usury, when the 
borrower is under no obligation to make payment 
before the due date . 81 Where usurious interest is 
actually paid and the contract as an entity is one for 
usurious interest, the penalty may be recovered on 
the basis of all interest actually paid, although the 
first payments of interest may not have been usu¬ 
rious in themselves . 82 The fact that the lender 
misapplied the borrower’s payments on the debt by 
paying an amount thereof as commission to an agent 
procuring the loan has been held not to support an 
action for a penalty for usurious interest , 83 and the 
penalty is not recoverable where the borrower him¬ 
self pays a commission to a third person, the lender 
receiving the legal rate of interest . 84 

Brokerage charge . It has been held that a bro- 
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kerage charge made by the lender in addition to the 
amount on the face of the note will not subject the 
lender to the statutory penalty, although sudi charge 
is usurious . 86 

Sufficiency of payment . The payment of usurious 
interest necessary to entitle the borrower to recover 
the statutory penalty must be an actual payment in 
money or money's worth . 86 A renewal note or 
other substituted obligation given by the original 
debtor is generally held an insufficient payment . 87 
Notes or secunties of third persons accepted in set¬ 
tlement of the usurious debt are sufficient to raise 
the penalty , 88 as well as property of any other kind 
accepted in satisfaction of the usurious debt . 89 
Where the loan is transferred to a third person, the 
lender accepting the note of such person spread¬ 
ing payment of the usury over a long period, it 
cannot be considered as payment within the terms 
of the statute imposing the penalty 90 It has been 
held that the placing to the credit of the borrower 
the proceeds of a note discounted at a usurious 
rate constitutes such a payment of usury as will 
subject the bank to payment of the penalty fixed 
by law . 91 

§ 149. -Demand for Return of Payment 

A demand for the return of the usurious Interest paid 
Is not essential to the maintenance of an action for the 
penalty, unless required by statute. 

In the absence of statutory requirement therefor, 
neither a demand for the return of usury which 
has been paid , 92 nor for payment of the penalty 
thereon , 93 is a condition precedent to the mainte- 


Tex—Adleson v. B F Dittmar Co. 
80 S.W 2d 939. 124 Tex. 564—Clan¬ 
ton v. Community Finance A Thrift 
Corp., Civ.App, 262 S W 2d 252— 
National Bond A Mortgage Corpo¬ 
ration v Mahanay. Civ App, 70 S. 
W 2d 236. modified on other grounds 
80 S.W 2d 947. 124 Tex 544. 

66 C.J. p 363 note 12 

Application of payments of usury in 
general see supra $ 92. 

77. SC—Jones v. Godwin, 198 SE 
36. 187 S.C. 610. 

Tex.—Newcom v. Compton, Civ.App, 
106 SW.2d 405. 

78. Tex—Adleson v. B. F Dittmar 

Co., 80 S.W 2d 939. 124 Tex. 664— 
Aviation Credit Corporation of New 
York v. University Aerial Service 
Corporation, Civ App. 59 S W.2d 

870, error dismissed. 

66 C.J. p 363 note 13. 

79. S.C.—Jones v. Godwin. 198 S.E 
36, 187 S.C. 510. 

66 C.J. p 363 note 14. 

VMw terms of note 

Borrowers were not entitled to tre¬ 
ble and recover sum paid after exe- 

91 C.J.S.—48 


cution of usurious note, where such 

sum under terms of note was paid on 

principal—Courtney v. Tufeld, 17 P. 

2d 1035. 128 Cal App 604 

80. Tex—Carder v. Knippa Mercan¬ 
tile Co. Civ App. 1 SW.2d 462. 

81. Cal —Grail v. San Diego Build¬ 
ing & Loan Ass’n, 15 P 2d 797, 127 
C&l.App. 299. 

82. Tex —American Mut. Bldg. & 
Sav Ass n v. Daugherty, 66 S W 
131, 27 Tex Civ App 430 

83. Tex —Continental Savings A 
Building Ass’n v Wood, Civ.App, 
33 S W 2d 770. affirmed. Com App , 
56 S W 2d 641. 

86. Fia —Argintar v. Lydell, 180 So. 
346, 132 Fla 45. 

85. Tex —Federal Mortg. Co. v. 
State Nat Bank of Corsicana, Civ. 
App. 254 SW. 1002. 

86. N C —Rushing v. Bivens, 43 S 
E 798, 132 N.C 273. 

66 C.J. p 363 note 20. 

87. Tex—Ware v. Paxton, Civ.App, 
266 S.W 2d 218. 

66 C.J. p 363 note 21. 
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88. Ga—Jackson v. Garner, 7 S.E. 
213. 79 Ga. 415 

66 C J. p 363 note 22. 

89. Tex —Palmetto Dumber Co. v. 
Gibbs, 80 S W 2d 742, 124 Tex. 615, 
102 ALR. 474, and motions over¬ 
ruled 82 S W.2d 376, 124 Tex. 615, 
102 ALR 482—Smith v. Brewer, 
Civ.App., 149 S.W.2d 262, error dis¬ 
missed 

66 C.J p 363 note 23. 

90. Cal—Grail v. San Diego Build¬ 
ing A Loan Ass’n, 15 P.2d 797. 127 
Cal App. 299. 

91. N.Y.—Nash v. White’s Bank, 63 
N.Y. 396. 

Tex—Rosetti v. Lozano, 70 S.W. 204, 
96 Tex. 57. 

92. Kan.—Newton First Nat. Bank 
v. Turner, 42 P. 936, 3 Kan.App. 
352. 

Okl—First Nat. Bank ▼. Green, 155 
P 502, 56 Okl. 698. 

93. Tex.—Mossier Acceptance Co, v. 
Baker, Clv.App., 149 S.W.2d 1016, 
error refused. 
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nance of an action to recover the statutory penalty 
for usury. Under some statutes a demand by plain¬ 
tiff of the person to whom the usurious interest has 
been paid, for the return of such usury, and a re¬ 
fusal by such person to return it, is a condition pre¬ 
cedent to the maintenance of an action to recover 
the statutory penalty.* 4 In some jurisdictions the 
demand must be in writing. 96 Where the statute 
does not require any particular form of demand 
and refusal, it has been held that any demand which 
notifies the lender that the borrower intends to 
claim the benefits given him by the usury law con¬ 
stitutes a substantial compliance with the statutory 
provision for a demand, 96 and it need not be made 
for the exact amount of the penalty recoverable, 97 
as long as the judgment is within the amount de¬ 
manded. 98 A demand need not be signed by all the 
plaintiffs in the action to recover the statutory pen¬ 
alty, if it purports to be made on behalf of all. 99 

§ 150. -Tender of Amount Actually Due 

The right to recover a statutory penalty is unaffected 
by the failure of the borrower to tender the amount ac¬ 
tually due. 

While, in accordance with the maxim that “he 
who seeks equity must do equity,” it is the general 
rule that affirmative relief against a usurious con¬ 
tract will be granted m equity only on condition 
that the borrower tender the amount actually due, 
as discussed supra § 86, this rule has no application 
to the special remedy allowed the borrower under 
a statute providing for the recovery of a penalty 
for usuiy. 1 


91 C.J.S. 

§ 151. Persons Entitled to Enforce Penalties 

Ths right to enforce a statutory penalty le restricted 
to the person or persona prescribed In the statute. 

Only those persons who are designated expressly 
or impliedly by the statute establishing the penalty 
may enforce it. 2 Usually the privilege of claim¬ 
ing the penalty is restneted to the person who 
has actually paid the usury 3 and who is an original 
party to the usurious contract. 4 Since the penal¬ 
ties imposed by the statutes are for the benefit of 
the borrower, it is immaterial that the party seeking 
to recover the penalty is in pan delicto with the 
party who has exacted usury in the usurious trans¬ 
action. 6 The fact that the borrower is a corpora¬ 
tion does not preclude it from recovering the statu¬ 
tory penalty for usury. 6 Any one of several joint 
borrowers may sue to recover the statutory penalty 
imposed for receiving usury. 7 

Assignee . In accordance with the rule that a 
right to recover a penalty cannot be assigned, 8 
it has generally been held that the assignee of the 
party paying usurious interest cannot recover the 
penalty, 9 although there is also authonty to the 
contrary. 10 A claim for the statutory penalty for 
usury is assignable after it has been reduced to 
judgment. 11 

Personal representative . Generally, the personal 
representative of one who has paid usurious in¬ 
terest may recover the statutory penalty, 12 and re¬ 
ceivers of a corporation have been held to be within 


94. Okl.—Mires v. Hogan. 192 P. 811, 
79 Okl. 233. 

66 C.J. p 364 note 28. 

96. OkL—White v. Horton, 174 P. 

640. 68 Okl. 324. 

66 C J. p 364 note 29. 

96. Okl.—Security State Bank v. 
Lane. 166 P. 160. 64 Okl. 11. 

66 C.J. p 364 note 81. 

97. Okl.—Citizens* State Bank of Ft. 
Gibson ▼. Strahan. 165 P. 189. 63 
Okl. 288. 

66 C.J. p 364 note 32. 

98. Okl.—Texmo Cotton Exchange 
Bank v. Liston, 160 P. 82, 61 Okl. 
S3. 

99. Okl.—White v. Horton, 174 P. 
540, 68 Okl. 324. 

L Cal.—Haines r. Commercial 
Morty. Co.. 254 P. 956. 255 P. 805. 
200 Cal. 609, 53 ALR. 725. 

Idaho.—Cheney v. Overmyer, 129 P. 
2d 978, 64 Idaho 213. 

SL U.S.—Commercial Credit Co. v. 

Semon, D.C.Cal., 83 F 2d 856. 

N.Y.—Dilg ▼. Bank of U. a, 278 N.Y. 
a 972, 244 APP.D1V. 223, 


a Cal —Behymer v. G. Cavaglieri 
Mortgage Co., 43 P.2d 330. 5 Cal 
App 2d 717. 

Mo—Corpus Juris cited la Bruegge 
v. State Bank of Wellston. 74 S.W. 
2d 835. 842. 

Tex—Bean v. Peurifoy, Civ.App., 76 
SW.2d 489. 

66 C.J. p 365 note 54. 

Persons entitled to enforce penalties 
as against national banks see 
Banks and Banking | 722. 

Meld paid by borr o wer 
Money received by lender in dis¬ 
charge of usurious mortgage from 
company financing purchase of mort¬ 
gaged automobile from borrower 
which represented balance due on 
price was paid by borrower, so as 
to entitle him to recover statutory 
penalty for usurious interest—Gor¬ 
don v. Christian, 73 S.W.2d 678, Civ. 
App., error dismissed. 

4. U S.—Commercial Credit Co. v. 
Semon, D C.Cal., 33 F.2d 356. 

66 C.J. p 365 note 65. 

5. Cal—Carter v. Seaboard Finance 
Co.. 203 P.2d 758. 33 Cal.2d 664. 

66 OJ. p 365 note 56. 
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6m US —General Motors Acceptance 
Corporation v. Mid-West Chevrolet 
Co.. C.C A Okl., 66 F.2d 1. 

66 C.J. p 365 note 57. 

7. N.J.—Phillips v. Bevans, 23 N.J. 
Law 373. 

8. Cal.—Eposti v. Rivers Bros., 279 
P. 423, 207 Cal. 570. 

9. Iowa—Pardoe v. Iowa State Nat. 
Bank. 76 N.W. 800, 106 Iowa 345. 

66 C.J. p 366 note 60. 

10. Tex —National Bond A Mortgage 
Corporation v. Mahanay, 80 S.W.2d 
947. 124 Tex. 644—Cutler v. Glenn, 
Civ App, 81 S.W.2d 1060. 

66 C.J. p 365 notes 61, 62. 

Junior mortgagor 

N.M.—Jaffa v. Lopez, 81 P.2d 988, 38 
N.M. 290. 

11. Kan —Lloyd v. First Nat Bank, 
47 P. 576, 5 Kan.App. 612. 

66 C.J. p 365 note 63. 

19. Cal.—Scott v. Hollingsworth, 9 
P.2d 836. 215 Cat 814, 82 A.L.R. 
996. 

66 G.J. p 865 note 44. 
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such category. 1 * However, under other statutes 
the personal representative of the person paying the 
usury cannot recover the penalty. 14 

Heir. An heir of the person who paid the usuri¬ 
ous interest has been denied the right to recover the 
statutory penalty. 16 

Grantee of land. The grantee of land subject to 
a usurious mortgage may claim the penalty based 
on his own payment of usury. 16 

Trustee or assignee in bankruptcy. It has gen¬ 
erally been held that the right to recover a penalty 
for usury passes to a trustee or assignee in bank¬ 
ruptcy of the person paying usurious interest, 17 but 
it is the rule in at least one jurisdiction that the 
right to recover back money paid as usurious inter¬ 
est is in the nature of a right to sue for a tort, is 
personal to the party injured, and does not pass 
to his trustee or assignee m bankruptcy, 18 nor can 
it be attached by trustee process. 19 

Assignee for benefit of creditors . Under some 
usury statutes an assignee for benefit of creditors 
appointed under state law may recover the statutory 
penalty for usury paid by an insolvent debtor. 20 

Surety. Where the statute confines the recovery 
of the penalty for usury to the person paying usury 
or his legal representatives, the surety of the per¬ 
son paying usury cannot recover the penalty, 21 but 
in accordance with general principles allowing a 
surety the defenses of his principal, the surety when 
sued on the obligation may plead usury as a defense 
and have the usurious payments of interest credited 
against the principal obligation. 22 Where the statute 
allows the party against whom an action is brought 
on a note or other evidence of debt to set up the 
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statutory penalty for usury as a counterclaim, the 
surety of the person paying usurious interest may, 
when sued on the note, avail himself of the pen¬ 
alty. 28 Payment by the surety on a usurious con¬ 
tract by transfer of property, accepted by the payee, 
discharges the principal and enables him to recover 
the statutory penalty. 24 

Guarantor. There is authority that the guarantor 
of a person who has paid usurious interest cannot 
recover the statutory penalty, since the right to 
avail oneself of the usury law is a personal one. 26 

Creditor. It has been held that a creditor cannot 
recover the statutory penalty for usury paid by his 
debtor. 26 

Common informer. The right of action to en¬ 
force a forfeiture of usurious interest has been 
given by statute to a common informer, 27 and such 
statutes have been held to be penal in nature. 28 
The common informer has the same remedy which 
the party paying the usury had, hence, the informer 
cannot recover if the debtor himself could not da 
so. 29 

§ 152. Persons Liable for Penalties 

The statutory penalty is generally recoverable only 
from one who actually receives the usurious payments 
for his own benefit. 

The statutory penalty for usury may ordinarily 
be recovered from any person, firm, or corporation 
knowingly exacting and receiving it, 30 except in¬ 
sofar as such liability is limited by the terms of 
the statute imposing the penalty, 31 and such stat¬ 
utes are strictly construed against the persons in¬ 
voking them. 32 Where the statute imposes a pen¬ 
alty on persons receiving usury, only those per- 


IX Cal—Scott v Hollingsworth, 9 
P 2d 836. 215 Cal. 314, 82 ALR 
995. 

66 C.J. p 366 note 80. 

14. Tex —Wright v. E-Z Finance 
Co., Civ.App. 267 S.W.2d 602. error 
refused no reversible error. 

66 C.J. p 365 note 67 

IX S.C.—Allen v. Petty. 36 S E 586. 
58 8 C. 240. 

IX S C.—Turner v. Interstate Bldg, 
etc. Assoc.. 25SE. 278, 47 S.C. 397. 

17. FX—Kelter v. American Bank¬ 
ers* Finance Co., 160 A. 127, 306 Pa. 
483. 

66 C.J. p 366 note 70. 

Title and rights of trustee in bank¬ 
ruptcy to bankrupt's right to claim 
penalty for usury In general see 
Bankruptcy | 194. 

IX Vt.—Lafountaln v. Burlington 
Savings Bank. 56 Vt. 832. 

66 C.J. p 366 note 71. 


19. Vt—Barker v. Esty. 19 Vt. 131 

20. Mass —Tamplin v. Wentworth, 
99 Mass 63 

66 C J p 366 note 73. 

21. NC—Meares v. Butler, 31 SR 
477, 123 NC 206 

66 C J. p 366 note 74 

22. Tex—Roberts v. Coffin, 53 SW. 
697, 22 Tex Civ.App. 127. 

2X NH—Wright v. Bartlett, 43 N 
H. 548. 

N.C.—People’s Bank v. Loven, 90 S. 
E. 948, 172 N C 666. 

24. Okl—White v. Horton. 174 P. 
540. 68 Okl 324. 

2X U.S—Commercial Credit Co. v. 
Semon, D.C.Cal, 33 F.2d 356. 

9X Okl—First State Bank of Pond 
Creek v. Bank of Jefferson, 240 P. 
311. 112 Okl. 177. 

755 


27. N J.—Phillips v. Bevans, 23 N J. 
Law 373. 

66 C J. p 366 note 83. 

28. N J.—Phillips v. Bevans, supra. 
Vt—Hubbell v. Gale. 3 Vt. 266. 

29. Vt.—Steward v. Downer, 8 Vt. 
320. 

30. Cal—Cal impco, Inc. v. Warden. 
219 P2d 915, reheard 224 P.2d 421, 
100 Cal App 2d 429. 

66 C J. p 366 note 87. 

Liability of national banks for penal¬ 
ties for charging and receiving 
usury see Banks and Banking f| 
715, 719. 

3L Tenn.—State v. Lookout Bank. 
14 S.W. 801, 89 Tenn. 278. 

32. Tex.—Mossier Acceptance Co. v. 
Baker, Civ.App., 149 S.W.2d 1016^ 
error refused—Clements v. Wil¬ 
liams, Civ.App., 128 S.W.2d 108. 

66 C.J. p 366 note 8X 
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§ 152 USURY 

sons are liable for the penalty who actually receive 
usurious payments 33 as the owners of the principal 
obligation, 34 for their own benefit. 33 

Personal representative . It has been held that the 
personal representative of the person to whom usury 
was paid is liable for the penalty, 36 although he 
had no knowledge of the usurious transaction, 37 
but in at least one jurisdiction, an action to enforce 
a statutory penalty does not survive the death of 
the party liable therefor. 36 It has also been held 
that, where a party has paid usury to the personal 
representative, who had no knowledge that he was 
receiving usury, such personal representative will 
not be personally liable for the penalty, 39 and that 
a qui tam action to recover a penalty for usury, 
brought against the person to whom usury was 
paid, abates by defendant’s death, and may not be 
revived against his personal representative. 40 
Where an administrator has charged usurious in¬ 
terest on a note payable to his intestate, the admin¬ 
istrator is personally liable for the penalty for usury, 
but he is not liable m his official capacity. 41 While 
it has been held that the term "personal representa¬ 
tive,” in a statute providing for the recovery of a 
penalty from the person receiving usurious pay¬ 
ments or his personal representative, is used in the 
sense of an executor or administrator, 42 it has been 
extended to include one who acts as corporate pres¬ 
ident and director. 43 

Agent . A person who collects usurious interest 


as agent for another, receiving no personal benefit 
therefrom, is not liable under a civil statute pro¬ 
viding a penalty for taking usury, 44 but the agent is 
liable if he profits by the transaction, 45 or if he is 
held to have contracted in his own behalf. 46 Under 
a statute subjecting a lender to a penalty for usuri¬ 
ous profits taken by his agent, the principal is lia¬ 
ble, although he himself did not deal with the bor¬ 
rower. 47 

Assignment of usurious debt . If the usurious 
debt is assigned before any usurious payments have 
been made thereon, the assignee is liable for the 
penalty, such payments being made to him, 46 and 
the assignor is not liable. 49 An assignor who mere¬ 
ly collects and transmits the interest to the as¬ 
signee and retains no part thereof is not liable as 
a joint tort-feasor. 50 

Bills and notes . A purchaser in good faith, be¬ 
fore maturity, for value, and without notice, of an 
instrument void for usury as between the original 
parties, is not liable for the statutory penalty for 
exacting usury, 51 and the one who has paid usury 
may recover the penalty from the original payee; 52 
but a purchaser of notes who takes them with knowl¬ 
edge that a usurious rate of interest has been paid 
on them to his assignor is liable for the penalty, 53 
as is a purchaser who receives the interest with 
notice of the usurious nature of the original trans¬ 
action. 54 One paying usury to holders of notes 
constituting parts of a single usurious contract may 


33. Idaho.—Milo Theater Corp. v. 
National Theater Supply. 233 P.2d 
425. 71 Idaho 435. 

N.C.—Hunter v. McClung Realty Co. 

186 S E 461, 210 N.C. 91 
Tex.—Autocredit of Fort Worth v 
Pritchett, Civ.App, 223 SW2d 951, 
error dismissed—Kendall v. John¬ 
son, Civ.App„ 212 SW2d 232—Em¬ 
ployees Loan Co. v Templeton. Civ. 
App, 109 S W 2d 774—Newcom v. 
Compton, Civ App, 106 S W 2d 405 
—Life Ins. Co of Virginia v. Wall, 
Civ.App., 94 S.W.2d 641, error dis¬ 
missed. 

66 C.J. p 366 note 90. 

Brteat of statute 

Statute requiring* lender to pay 
double amount of usurious interest 
collected was intended to penalize 
one who exacts and receives benefit 
of usury, and not to penalize every 
one who may be connected with its 
collection.—Commerce Trust Co. v. 
Best, 80 S.W.2d 942, 124 Tex. 688. 

31 Tex —Hamilton v. Bill, Clv.App., 
90 8.W.2d 929, error refused. 

35. Tex.—Employees Loan Co. v. 
Templeton, Civ.App„ 109 S.W.2d 
774—Doming Inv. Co. v. Giddens, 
CivJkpp., 41 S.W.2d 260. 


36. Mass —Gerrish V. Black, 104 
Mass 400. 

Okl—Munger v. Coates, 263 P. 443, 
129 Okl 37 

37. Mass —Gerrish v. Black, 104 
Mass. 400 

38. Tex —Wright v. E-Z Finance 
Co, Civ.App, 267 S W 2d 602, error 
refused no reversible error. 

39. Mass—Heath v. Cook, 7 Allen 
59. 

40. N.C—Smith v. Walker's Ex'rs, 
4 N.C. 223. 

40. N C —Whlsnant v. Price, 96 S E. 
27, 175 N.C 611. 

40. Cal.—Hillier v. Muth, 23 P.2d 
46, 132 Cal App. 486. 

43. Cal—Calimpco, Inc. v. Warden, 
219 P.2d 916, reheard 224 P.2d 421, 
100 Cal.App.2d 429. 

44. Tex.—Commerce Trust Co. v. 
Best, 80 S.W.2d 942, 124 Tex. 583 
—Employees Loan Co. v. Temple¬ 
ton. Civ.App, 109 S.W.2d 774. 

66 C.J. p 867 note 97. 

45. Va.—Wells v. Garland, 2 Va.Cas. 
471. 4 Va. 471. 

66 C.J. p 867 note 98. 
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48. Okl—Moseley v. Smith. 49 P.2d 
775. 173 Okl 503 

47. Wash—Edmonds v. Altman, 153 
P. 1082, 89 Wash. 4 

48. Cal.—Calimpco, Inc v. Warden, 
219 P 2d 915, reheard 224 P.2d 421, 
100 Cal App.2d 429. 

66 C J p 367 note 1. 

49. Okl —First Nat. Bank of Wells- 
ton v. Sensebaugh, 160 P. 455, 58 
Okl. 462. 

66 C.J. p 367 note 2. 

50- Tex.—Commerce Trust Co. v. 
Best, 80 S.W.2d 942, 124 Tex. 588. 

51. Okl.—Mayer v. American Fi¬ 
nance Corporation, 45 P.2d 497, 172 
Okl. 419. 

66 C.J. p 367 note 2. 

Broker's remittance not mottos 

Wash.—Fry v. Knouse, 258 P. 802, 
142 Wash. 600. 

58. Ill.—Culver v. Osborne, 88 NJE. 
110, 281 Ill. 104. 

53. N.V.—Schlesinger v. Lehmaler, 
88 N.E. 667, 191 N.T. 69, 16 L.R.A., 
N.S., 626, 123 Am.S.R. 591. 

54. Tex.—Associates Inv. Co. v. Bak¬ 
er, Civ.App* 221 S.W.ld 268, error 
dismissed. 
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recover the statutory penalty based on the amount 
paid to each holder, either in separate suits against 
each holder, or in one action in which all are joined, 
on showing that the total paid all exceeds the max¬ 
imum legal rate of interest. 56 

§ 153. Enforcement of Penalties 

Statutory provisions for the enforcement of penalties 
are exclusive and must be followed. 

Penalties for the exaction of usury exist only as 
provided by statute, 56 and must be claimed and en¬ 
forced strictly in accordance with the terms of 
the statute. 67 Where the mode of procedure for 
enforcement of a penalty for usury is prescribed 
by the constitution or a statute, the prescribed rem¬ 
edy is exclusive, and the debtor can resort to no 
other form of redress. 58 

Enforcement in equity . Penalties provided by 
statute for the exaction of usurious interest are re¬ 
coverable m actions at law, and will not be enforced 
m equity; 69 but where both law and equity are ad¬ 
ministered by the same court, plaintiff may sue to 
recover the statutory penalty for usury and ask for 
equitable relief in the same action, 60 and where the 
penalty recovered is less than the unpaid principal, 
plaintiff must pay the difference as a condition pre¬ 
cedent to obtaining equitable relief. 61 

§ 154. - Nature and Form of Remedy, 

Mode of Enforcement in General, 
and Defenses 

Statutes may provide for recovery of a penalty either 
by direct action in the nature of debt or by an action 
to enforce a penalty. 

Under some usury statutes, a direct action in the 
nature of debt may be brought to recover the stat¬ 
utory penalty for usury. 62 In other jurisdictions 


USURY §§ 152-155 

the action is in the nature of an action to enforce 
a penalty, and is not an action of debt, 68 but it has 
been held to partake sufficiently of the nature of an 
action of debt to be subject to offsets and counter¬ 
claims. 64 Under some of the older statutes, a qui 
tarn action by an informer was allowed. 65 

Plea in bar. The penalty may be pleaded in bar 
of an action on the debt where the penalty amounts 
to as much as the sum sued for. 66 

Defenses. It is no defense to an action for the 
recovery of a statutory penalty that the borrower 
consented to the payment of usury, 67 or that he 
subsequently approved of it. 68 A conditional buyer 
is not estopped to recover a penalty where the in¬ 
terest is paid pursuant to a written contract war¬ 
ranting that the amount set out therein is a time 
selling price where the oral agreement is m fact 
usurious 69 The fact that the party who has re¬ 
ceived usury, after action to recover the statutory 
penalty is begun offers voluntarily to credit the 
usurious sums paid on the unpaid principal, 70 or 
remits the excess of interest paid over the legal 
rate, 71 will not affect the right of the party who 
has paid usury to recover the penalty. Where a 
complicated transaction affected with usury has 
been compromised and finally settled by mutual con¬ 
veyances and releases the former borrower's right 
to recover the penalty for usury is removed. 72 The 
fact that the transaction was usurious will not af¬ 
fect the right to collect the unpaid portion of the 
principal. 73 

§ 155. -Enforcement by Way of Set-Off 

or Counterclaim 

Penalties may be enforced by way of set-off or coun¬ 
terclaim where provided for by statute. 

In several jurisdictions, m accordance with stat¬ 


es. Tex —Dallas Trust & Savings 
Bank v. Brashear, ClvApp, 39 S. 
W.2d 148. 

66. Iowa.—Partch v Krogman, 210 
N W 612, 202 Iowa 524. 

Tex —Deming Inv Co v. Giddens, 
Civ App , 41 S W 2d 260. 

67. Tex—Adleson v B F. Dittmar 
Co. 80 S W2d 939. 124 Tex 664. 

€6 C J p 364 note 39. 

68. ND —Lindberg v. Burton. 171 N. 
W 616. 41 N D. 587. 

Okl—Anderson v. Tatro. 144 P. 360. 
44 Okl. 219. 

69. NC—Waters ▼. Garris, 124 S.E. 
. 334. 188 N.C. 305. 

66 C.J. p 364 note 47. 

60l Tex.—Yonack ▼. Emery. Civ. 
App.. 4 S.W.2d 293. affirmed 13 S. 
W.2d 667, 118 Tex.Com.App. 224, 
70 A.L.R. 684. 


61. Tex—Yonack v Emery, supra 

62. Mass—Bnckett v. Minot, 7 
Mete 291 

66 C J p 367 note 8. 

63. Tex.—Weaver v White, Civ 
App , 164 S W 2d 48 

66 C J p 367 note 9. 

64. Cal —Haines v. Commercial 

Mortgage Co, 254 P. 956, 255 P 
805, 200 Cal 609, 53 ALR. 725 

65. Ala—Carlisle v. Gray, 10 Ala. 
302 

66 C J. p 367 note 11. 

66. NH —Tappan v. Prescott, 9NH 
531—Gibson v. Stearns, 3 NH 185 

67. N.C.—Guaranty Bond & Mort¬ 
gage Co. v. Fair Promise A. M. E 
Zion Church, 14 S.E.2d 37, 219 N.C. 
395—Hill v. Lindsay, 188 S.E 406. 
210 N C. 694. 

Tex.—Associates Inv. Co. ▼. Thomas, 
CiV.App., 210 S.W.2d 413. 
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68. N C.—Guaranty Bond & Mort¬ 
gage Co. v. Fair Promise A M. E. 
Zion Church, 14 S E 2d 37, 219 N C. 
395—Hill v Lindsay, 188 S.E. 406, 
210 N.C 694. 

69. U.S.—General Motors Accept¬ 
ance Corporation v. Mid-West 
Chevrolet Co., C C.A Okl, 66 F.8d 1. 

Tex—Associates Inv. Co. v. Thomas, 
Civ App, 210 S W.2d 413—Higgins 
v. Mossier Acceptance Co., Civ 
App, 140 SW.2d 532, error dis¬ 
missed. 

7a Tex.—Taylor v. Shelton, 134 S. 
W. 802, 68 Tex.Civ.App. 626 

71. Pa.—Kirkpatrick v. Houston, 4 
Watts & 8. 115. 

72. Tex.—Whitlow v Culwell. 40 S. 
W. 642, 16 Tex.Civ.App. 266. 

73. Cal.— Moore v. Russell, 300 P. 
479, 114 CaLApp. 634. 
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utory provision, penalties for usury may be set 
up by way of counterclaim or set-off in an action 
for the recovery of the usurious debt. 74 Some stat¬ 
utes have been construed to allow the statutory 
penalty to be set up by defendant borrower when 
sued by the lender on the debt, when usurious in¬ 
terest has been charged but not yet paid, 75 but if 
the usurious interest has been paid, the penalty can 
be recovered only by a separate independent action. 76 
Where the statute provides that the statutory pen¬ 
alty for usury may be set up by way of counterclaim, 
it has been held that in an action to foreclose a 
mortgage a penalty may be pleaded by counter¬ 
claim 77 or cross bill, 78 but that it cannot be set up 
in an action for breach of a covenant of warranty 
in a mortgage given to secure a usurious note, 79 
or in a suit on a note where the usury was on open 
account debts that have been settled by the note, 80 
or in an action by the same creditor on a different 
obligation. 81 It has been held that, after a right 
of action to recover a penalty for usury has been 
assigned, neither the assignor nor his creditors have 
the right to set off the usurious interest paid against 
judgments obtained by the payee against the as¬ 
signor, where the usurious interest complained of 
had no relation to the judgments in controversy, 
but pertained to other obligations. 82 Where only 
recovery by direct action is expressly provided by 
statute, it is generally held, in pursuance of the rule 
requiring strict construction of statutes imposing 
penalties, 83 that the penalties may not be recovered 
by way of counterclaim 84 or other defensive plead¬ 


ing. 85 In some jurisdictions, statutes allowing re¬ 
covery of penalties by direct action have been con¬ 
strued to allow by implication the recovery by a 
plea of counterclaim. 86 Under such statutes it has 
been held that a penalty may be set up as a coun¬ 
terclaim to an action to foreclose a mortgage. 87 
The fact that a person who has paid usurious in¬ 
terest does not set up the statutory penalty by cross 
action when sued on the debt does not preclude 
him from later bringing an independent direct ac¬ 
tion to recover the penalty. 88 

§ 156. -Procedure 

a. Venue 

b. Limitations 

c. Parties 

d. Pleading 

e. Evidence 

f. Trial 

g. Verdict and judgment 

a. Venue 

An action to recover a penalty must be brought In 
the proper county. 

An action to recover a penalty for usury is prop¬ 
erly brought in the county where the usurious inter¬ 
est was paid, 89 or where the contract was entered 
into, 90 or the county in which plaintiff 91 or de¬ 
fendant 92 resided when the contract was made. 

b. Limitations 

An action to recover a statutory penalty for usury 


74. Okl.—McNeal v. Truesdell, 82 P. 
2d 68, 167 Okl 602 

66 C J p 367 note 12 

Statute held to rapport affirmative 
judgment 

Idaho.—Cheney v. Overmyer. 129 P 2d 
978. 64 Idaho 213. 

Statute held not to support affirma¬ 
tive judgment 

N.M —Stiff v Fogerson, 269 P.2d 743, 
58 N M. 193—Jaffa v. Lopez, 31 P. 
2d 988, 38 N.M. 290. 

75. N.M.—Stiff v Fogerson, 269 P. 
2d 743, 58 N.M. 193. 

N.D.—Lindberg v Burton, 171 N.W. 

616, 41 N.D. 687. 

66 C J. p 368 note 13. 

78. N.M.—Stiff v. Fogerson, 269 P.2d 
743, 58 NM 193. 

66 C.J p 368 note 14. 

77. S C —McL&urin ▼. Hodges, 20 S. 
E. 991, 43 S.C. 187—Utley v. Caven- 
der, 9 S E. 957, 31 SC. 282. 

78. U.S.—Weathersbee v. American 
Freehold Land Mortg. Co., C.C.S.C., 
77 F. 523. 

78. S.C.—Porter v. Jefferies, IS 8.E. 
829, 40 S.G. 92. 


80l SC —Witte v Weinberg, 17 S.E 
681, 37 S.C. 579. 

81. Kan —Morrison v State Bank, 
43 P. 441, 3 KanApp. 201. 

Vt—Ewing v. Griswold, 43 Vt 400 

82. Pa.—American Sewing Mach 
Co Appeal of, 83 Pa. 198. 

83. SC —Corpus Juris cited in 

Globe Indemnity Co. v Cooper Mo¬ 
tor Lines, Inc., 33 S.E.2d 405, 406, 
206 S C 154. 

66 C.J. p 368 note 21. 

84. S.C.—Corpus Juris cited in 

Globe Indemnity Co. v. Cooper Mo¬ 
tor Lines, Inc., 33 SE.2d 405, 406, 
206 S.C 154. 

66 C.J. p 368 note 22. 

85. S.C —Corpus Juris cited in 

Globe Indemnity Co. v. Cooper Mo¬ 
tor Lines, Inc., 33 S.E.2d 405, 406. 
206 S.C. 154. 

Tex—Weaver v. White, Civ.App, 164 
S W 2d 48—Cutler v. Glenn, Civ. 
App, 81 S.W 2d 1050—Cox v. Bish¬ 
op, Civ.App., 62 SW.2d 1021. 

66 C.J. p 368 note 28. 

88 . Cal.—Terry Trading Corporation 
V. Barsky, 292 P. 474, 210 Cal. 428. 

66 C.J. p 368 note 24. 

758 


87. Mass —Minot v Sawyer, 8 Allen 
78 

N.H—Divoll v Atwood, 41 N.H. 44C 

88. Tex—Long v. Moore, 126 S.W. 
345, 59 Tex Civ.App. 579. 

89. Okl—Thorne v. Milliken. 157 P 
914, 67 Okl. 736. 

90. Tex —Ballard v. Shock, Civ App . 
91 S.W. 2d 385—Aviation Credit 
Corporation of New York v. Uni¬ 
versity Aerial Service Corporation, 
Civ.App, 69 S.W.2d 870, error dis¬ 
missed 

County in which contract pat In 
writing 

Tex—Woodman v. Bishop, Civ.App . 
203 S.W.2d 977. 

91. Tex—Korth v. Tumlinson, Civ. 
App., 73 S.W. 2d 1048—Aviation 
Credit Corporation of New Tork v. 
University Aerial Service Corpora¬ 
tion, Civ.App, 59 S.W.2d 870, error 
dismissed. 

98. Tex.—Aviation Credit Corpora¬ 
tion of New York v. University 
Aerial Service Corporation, Civ 
App., 69 S.W.2d 870^ error dismiss¬ 
ed. 
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must be brought within tho period fixed by statute for 
the bringing of such actions. 

An action to recover the statutory penalty for 
usury must be brought within the period fixed by 
the statute for the bringing of such actions. 93 A 
statute which creates a right of action to recover 
a penalty for usury for a certain period, and ex¬ 
tinguishes it absolutely at the end of such period, is 
not strictly a statute of limitations, and is not af¬ 
fected by the general rules as to the tolling of the 
statute of limitations, 94 and the bar of the statute 
cannot be avoided by pleading a later discovery 
of the usurious nature of the contract. 95 

The time when a cause of action for a penalty for 
usury arises with respect to the running of limita¬ 
tions is discussed in Limitations of Actions § 120. 

c. Parties 

A failure to join as parties, in an action to recover 
a penalty for usury, persons whose rights are not in¬ 
volved in the action is not fatal 

Where the usury has been paid by the principal, 
a surety on usurious notes is not a necessary party 
to the maintenance of an action by the principal 
to recover the statutory penalty. 96 A nominal payee 
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named in a note who did not really make the loan 
is not a necessary party defendant. 97 

d. Pleading 

A pleading which sets up a claim for a statutory pen¬ 
alty must state with particularity all the essential ele¬ 
ments of the offense. 

A pleading which sets up the claim of a penalty 
for usury taken, whether it is m petition or declara¬ 
tion, or in set-off or counterclaim, must state with 
particularity all the elements that go to make up 
the offense for which the statute imposes the pen¬ 
alty claimed. 98 If any such element required under 
the statute is not stated accurately and clearly, the 
pleading will be held bad. 99 This rule applies espe¬ 
cially to pleadings in qui tam actions. 1 Although 
he may be otherwise entitled thereto, a penalty will 
not be adjudged in favor of a party who has not 
laid claim to it m his pleading, 2 nor may an over¬ 
payment of principal be recovered where the only 
claim is for the statutory penalty. 3 The contract to 
pay usury, 4 the amount of the loan, 6 the fact that 
usurious interest has been actually paid, 6 the amount 
of usurious interest alleged to have been paid, 7 
the person to whom it has been paid, 8 and the time 


S3. Cal—Goodwin v. Alston, 250 P. 
2d 722. 114 Cal App.2d 713—Pemin¬ 
er v. West American Finance Co, 
24 P 2d 501, 133 Cal App 578. 

N C —Sloan v Piedmont Fire Ins 
Co. 128 SE. 2. 189 NC 690. 

Tex.—Schmid v. City Nat Bank of 
Wichita Falls, 114 S W 2d 854, 132 
Tex. 115—Ware v. Paxton, Civ. 
App., 266 S W 2d 218—Ware v 
Wright, Civ App, 266 S.W.2d 188 
—Temple Trust Co v. Haney, Civ. 
App, 103 S.W.2d 1035, affirmed 107 
S W.2d 368, 133 Tex. 414, rehearing 
denied 126 S.W.2d 950. 133 Tex 414 
—National Bond & Mortgage Cor¬ 
poration v. Mahanay, Civ App., 70 
S W 2d 286, modified on other 
grounds 80 S.W.2d 947, 124 Tex. 
544. 

66 C.J. p 368 note 31. 

Action held barred 

N.C.—Woody v Prudential Ins. Co. of 
America, 183 SE 296, 209 NC. 364 

Tex.—Rest Haven Cemetery v. Swil- 
ley, Civ.App., 127 S.W.2d 996, error 
dismissed, judgment correct. 

91 U.S.—Kurzman v. Commercial 
Credit Co. DC Cal, 33 F.2d 368. 

35. U.S.—Kurzman ▼. Commercial 
Credit Co., supra 

96. Tex —Dean v. Maxfield, Civ.App., 
209 S.W. 466. 

97. Okl.—First Nat. Bank of Welles- 
ton v. Sensebaugh, 160 P. 455, 58 
Okl. 462. 

98- Cal.—Penziner v. West Ameri¬ 
can Finance Co., 24 P.2d 501, 133 
Cal.App. 578. 


Tex—Universal Credit Co. v. Dunk¬ 
lin. 105 S W 2d 867, 129 Tex 324 
—United Finance Corp v. Smith, 
Civ.App, 128 S W 2d 419, error dis¬ 
missed—Ballard v. Shock, Civ.App., 
91 S W 2d 385—Korth v. Tumlin- 
son. Civ App, 73 S W 2d 1048 

66 C J. p 369 note 51 

Complaint held sufficient 

Cal —Vogt v. Lazar, 220 P 2d 418, 98 
Cal App 2d 406. 

Tex—Mossier Acceptance Co. v. Mc- 
Neal, Civ App, 252 SW'2d 593— 
Texas Acceptance Corp. v Simp¬ 
son, Civ.App., 154 S W 2d 281— 
United Finance Corp. v. Smith, Civ. 
App , 128 S W 2d 419, error dismiss¬ 
ed—Wilson v Morgan, Civ App., 
89 S.W 2d 1085—Ferguson v. Mar¬ 
tin, Civ App., 70 S.W.2d 804, error 
dismissed. 

99. Idaho.—Bell v. Idaho Finance 
Co., 255 P.2d 715, 73 Idaho 560. 

Okl.—Robison v. Hamm, 64 P 2d 894, 
179 Okl 79. 

Tex.—Jennings v. Texas Farm Mortg. 
Co, 80 S W 2d 931, 124 Tex 593— 
Ballard v Shock, Civ.App., 91 S W. 
2d 385—Korth v. Tumlinson, Civ. 
App., 73 S.W 2d 1048. 

66 C.J. p 370 note 60. 

1. Mass—Livermore v. Boswell, 4 
Mass 437. 

66 C J. P 370 note 61. 

2. N.C.—Williams v. First Nat 
Bank. 76 S.E 531, 161 N.C. 49— 
Ervin v. First Nat. Bank, 76 S.E. 
529, 161 N C. 42 
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3. Tex—National Bond & Mortgage 
Corporation v Mahanay, 80 S.W.2d 
947, 124 Tex. 544—Adleson v. B. F. 
Dittmar Co, 80 S.W 2d 939, 124 
Tex 564. 

4. Tex—Lone Star Finance Corpo¬ 
ration v Hackworth. Civ App, 74 
S W 2d 707, error dismissed—Fer¬ 
guson v Martin, Civ.App, 70 S.W. 
2d 804, error dismissed. 

66 C.J. p 370 note 53 

5. N C —Taylor v Cobb, 48 N.C 138 
—Jones v. Herndon, 29 N.C. 79. 

6. Tex—Easley v. Gill, Civ.App., 77 
SW2d 268, error dismissed—Fer¬ 
guson v Martin, Civ.App., 70 S.W. 
2d 804, error dismissed 

66 C.J. p 370 note 55. 

Allegations held sufficient 

Tex —Mossier Acceptance Co. v. Bak¬ 
er, Civ App, 149 S.W.2d 1016, error 
refused. 

Allegations held Insufficient 

Okl—Robison v. Hamm, 64 P.2d 894, 
179 Okl. 79. 

7. Tex.—Easley v. Gill, Civ.App, 77 
S.W.2d 268, error dismissed. 

66 C J p 370 note 56. 

Petition held sufflolemt 

Cal —Penziner v. West American Fi¬ 
nance Co., 24 P.2d 501, 133 Cal.App. 
578 

Tex —Mossier Acceptance Co. v. Bak¬ 
er, Civ.App„ 149 S.W.2d 1016, er¬ 
ror refused. 

8. Tex.—Western Bank A Trust Co. 
v. Ogden, 93 S.W. 1102. 42 Tex.Civ. 
App. 465. 
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of forbearance 9 must be dearly and accurately al¬ 
leged. General allegations as to the contract for, 
and payment of, usury are suffident as against a 
general demurrer. 10 

A maker or promisor must allege knowledge or 
notice of the usurious transaction against an as¬ 
signee or holder of an instrument not usurious on its 
face. 11 Where the date of the payment of the 
usury is vital to the cause of action, such date must 
be alleged, 12 but where it is immaterial when the 
usurious interest was paid, if before the commence¬ 
ment of the action, the true day of payment need 
not be alleged. 18 Specific allegations as to the 
time of payment of usury, 14 or of a demand for 
repayment and refusal on the part of the lender, 15 
are unnecessaiy where they may be inferred from 
the general allegations of the complaint. Where 
the statute provides that a penalty can be enforced 
only where usurious interest has been paid, allega¬ 
tions in the complaint that defendant charged and 
received usury are insufficient to constitute a cause 
of action for recovery of the statutory penalty. 16 
Where it is a necessary element of usury, the lend¬ 
er's unlawful intention to exact usurious interest 
must be alleged in the complaint, 17 but where the 
payment of usurious interest alone is sufficient 
basis for an action to recover the penalty, in absence 
of statutory provision therefor, the complaint need 
not allege that the usurious interest was knowingly 
collected by defendant. 18 

While a petition or plea is not sufficient to charge 
defendant with collecting usury when it is not sworn 
to under a statute requiring that usury be set up 


as a defense by verified plea, 10 the petition need 
not be verified in an action for penalties. 20 

Defensive pleas . In an action to recover a pen¬ 
alty where a defendant pleads that he was a pur¬ 
chaser in good faith and without notice of the notes 
on which usurious interest was paid, but subse¬ 
quently files an amended answer claiming that there 
was no usury, the plea of good faith is deemed to 
be abandoned. 21 In a suit to recover penalties for 
receiving usurious interest at different times, under 
different counts, a plea which alleges that all the 
interest alleged to have been received was received 
on the same contract is good in abatement, but not 
in bar. 22 

Counterclaim. A counterclaim setting up a stat¬ 
utory penalty for usury must be specially pleaded, 
and will not be allowed under the general issue. 23 
The creditor may plead the principal debt as a coun¬ 
terclaim or set-off in an action brought by the debt¬ 
or to recover the statutory penalty for usury. 24 

Issues, proof, and variance . A variance between 
the case as alleged and that proved will be fatal 
to a recovery. 25 It is not sufficient that the case 
proved shows usury if it is not the case alleged. 26 
Evidence tending to prove a different case than that 
alleged is inadmissible and should be rejected. 27 
The statutory penalty for usury cannot be recov¬ 
ered under an allegation of overpayment of inter¬ 
est by mistake. 28 

e. Evidence 

The party seeking to Impose a penalty for the ex¬ 
action of usury has the burden of proving by competent 


ft. N.C.—Chas. 8. Riley & Co. v. W. 
T. Sears & Co.. 70 S.E. 997, 164 N 
C 609. 

66 C.J. p 370 note 68. 

10. Okl.—First Nat. Bank of Welles- 
ton v. Sensebaugh, 160 P. 465, 68 
Okl. 462. 

Tex.—Cotton ▼. Thompson, CivApp.. 
169 SW. 466. 

11. Tex—Mossier Acceptance Co. v. 
Fields. Civ.App, 241 S.W.2d 255— 
Hamor ▼. Commerce Farm Credit 
Co., Civ.App.. 74 S.W.2d 1036, error 
dismissed. 

18- Tex.—Western Bank & Trust Co. 
V. Ogden, 93 S.W. 1102, 42 Tex.Civ. 
App. 465. 

Complaint held mifleftent where 
specific dates of advances were un¬ 
known to plaintiff and discovery was 
sought.—Penziner v. West American 
Finance Co.. 24 P.2d 501, 133 Cal App. 
678. 

lft. N.C.—Jones v. Herndon, 29 N.C. 
79. 


14. Okl—First State Bank of Put¬ 
nam v. Harris, 168 P. 911, 69 Okl. 
150. 

15. Tex.—Cotton v. Thompson, Civ 
App., 169 S.W. 455. 

16. N C.—Clark v. Hood System In¬ 
dustrial Bank, 158 S E. 96, 200 N.C 
635 

17. Okl.—Holt v. -®tna Building & 
Loan Ass*n, 190 P. 872, 78 Okl 307. 

Tex—Orr v. McDaniel, Civ.App., 30 
S W 2d 487, reversed on other 
grounds. Com App, 30 SW.2d 489, 
and reheard 33 S.W.2d 427. 

18. US —Washington- Alaska Bank 
v. Stewart, Alaska, 184 F. 673, 108 
C.C A. 273. 

19. Tex.—Stanford v. U. S Inv. Cor¬ 
poration, Civ.App., 272 SW. 568. 

20. Tex.—Texas Acceptance Corp. v. 
Simpson, Civ App., 154 S.W 2d 281 
—United Finance Corp. v. Smith, 
Civ.App., 128 S W.2d 419, error dis¬ 
missed—Lone Star Finance Cor¬ 
poration v. Hackworth, Civ.App., 
74 S.W.2d 707, error dismissed. 
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21. Tex—Webb v. Galveston, etc., 
Inv Co. 75 SW. 355, 32 Tex Civ. 
App 515 

22. NH.—Kempton v. Sullivan Sav. 
Inst, 63 N.H. 681. 

23. SC—Loan & Exchange Bank v. 
Miller, 17 S E. 592, 39 S.C. 175. 

66 C.J p 370 note 76. 

24. Cal—Scott v. Hollingsworth, 9 
P 2d 886, 215 CaL 314, 82 A.L.R. 
995. 

66 C J. p 369 note 46. 

25. N C.—Taylor ▼. Cobb, 48 N.C. 
138. 

66 C.J p 370 note 77. 

26. Conn—Hutchinson v. Hosmer, 2 
Conn. 341. 

66 C.J. p 370 note 78. 

27. Mass —Brickett v. Minot, 7 
Mete. 291. 

N.C.—Russell ▼. Hearne, 18 S.E. 711, 
113 N.C. 361. 

28. N.C—Gillam ▼. Virginia L Ins. 
Co„ 28 S.E. 470, 121 N.C. 869. 
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evidence that tha defendant axactad usury within tha 
farms of tha statuta Imposing tha panalty. 

In an action to recover the statutory penalty for 
usury, the burden of proving a case within the terms 
of the statute imposing the penalty is on the party 
claiming the penalty. 29 He must show by a clear 
preponderance of evidence the contract to pay 
usury, 30 that usurious interest has actually been 
paid, 31 the amount thereof, 32 and, in some juris¬ 
dictions, that the lender received it as usury, with 
the wrongful intent to violate the law by taking 
excessive interest for the loan. 33 The burden is 
on the person claiming the penalty to show that 
renewal notes given m lieu of old notes containing 
the usurious interest were accepted by the payee as 
actual payment. 34 Where usury is not apparent on 
the face of the instrument the burden is on the par¬ 
ty suing for the statutory penalty to show that the 
assignee for value had knowledge of the usury. 35 
A plea of the statute of limitations imposes on plain¬ 
tiff the burden of showing that the action to recover 
the statutory penalty for usuiy was brought within 
the period specified for such actions. 36 

Admissibility. Any proper evidence tending to 
prove facts on which defendant relies to defeat 37 
or plaintiff relies to sustain, 38 the action is ad¬ 
missible. Evidence of the value of the consider- 


USURY §156 

ation passing to the lender may be excluded as im¬ 
material where no usurious agreement is found. 30 
Where the transaction is plainly usurious on its face, 
evidence of the intent of either or both of the par¬ 
ties not to violate the law is inadmissible. 40 The 
rate of interest stipulated on the face of a note is 
not controlling, and evidence may be introduced 
showing that a greater and usurious rate of inter¬ 
est was actually charged and paid. 41 Evidence is 
admissible to show that the party paying usurious 
interest had no notice that defendant, in receiving 
such interest, was acting as agent for another. 42 
A written agreement by which the maker of usu¬ 
rious notes promised to pay the assignee of the 
payee is admissible in evidence in an action by the 
maker to recover the statutory penalty. 43 The re¬ 
ceipt given by the lender for the payment of usu¬ 
rious interest, which acknowledges receipt of inter¬ 
est in excess of the legal rate, is admissible in evi¬ 
dence. 44 Where a copy of the written demand for 
the return of usury required by statute is attached 
to, and made a part of, plaintiff’s petition to recov¬ 
er the statutory penalty without objection, it will be 
considered as a part of the petition and admissible 
as an exhibit. 45 Where usury is not apparent on 
the face of the contract or note, a writing showing 
the usury is not admissible as against an assignee 
for value and without notice. 46 


39. Tex —Mathes v. Walker, Civ. 
App, 66 S W 2d 1093, error dis¬ 
missed 

Wis—Randall v. Home Loan & In¬ 
vestment Co, 12 N.W.2d 915, 244 
Wis 623. 

•66 C J p 371 note 81. 

Tran* 

Tex—Universal Credit Co. v. Dunk¬ 
lin. 105 S W 2d 867, 129 Tex. 324 
—Woodman v. Bishop, Civ.App.. 
203 S.W.2d 977—Ballard v. Shock, 
Civ.App., 91 S.W 2d 385. 

20. U.S.—General Motors Accept¬ 
ance Corporation v. Mid-West 
Chevrolet Co , CCA Okl, 66 F.2d 1. 

Tex.—Woodman v. Bishop, Civ.App., 
203 S.W.2d 977—Mathes v. Walker, 
Civ. App., 66 S.W.2d 1093, error 
dismissed. 

SI. U.S.—Cullum v. General Motors 
Acceptance Corporation, C.C A Tex, 
68 F.2d 310. 

Tex.—Woodman v. Bishop, Civ App., 
203 S.W.2d 977—Glenn ▼. McCarty, 
Civ.App., 103 SW2d 1098, error 
dismissed 107 S.W.2d 363, 130 Tex 
641, rehearing denied 110 S.W 2d 

■ 1148, 130 Tex. 641—Easley v. Gill, 
Clv.App., 77 S.W.2d 268, error dis¬ 
missed. 

Wis—Bauer v. Franklin State Bank, 
257 N.W. 456, 216 Wis. 507. 

46 C.J. p 871 note 82. 


32. Tex —Easley v. Gill, Civ.App, 
77 SW.2d 268, error dismissed. 

33. Cal—Harris v. Pollack, 224 P 
2d 824, 101 Cal.App.2d 26 

Tex—Jowell v. Billingsley, Civ App., 
66 S W.2d 809 
66 C J p 371 note 83. 

Intent sufficient to support judg¬ 
ment was satisfied by proof of a con¬ 
scious taking of more than the legal 
rate of interest —Thomas v. Hunt 
Mfg. Corp. 269 P 2d 12. 42 Cal 2d 
734. 

34. Pa—Kearney v. Clarion First 
Nat. Bank, 18 A 698, 129 Pa. 677. 

35. Tex —Fires v. Kinney-Shotts 
Inv. Co., Com.App., 69 S W 2d 827 
—Mossier Acceptance Co v Fields, 
Civ.App., 241 S.W 2d 255—Hamor 
v. Commerce Farm Credit Co, Civ. 
App., 74 S.W.2d 1035, error dis¬ 
missed. 

66 C.J. p 871 note 85. 

38. N.C.—McNeill v. Suggs, 154 S.E. 
729, 199 N.C. 477. 

37. Cal—Klett v. Security Accept¬ 
ance Co, 242 P 2d 873, 38 Cal.2d 
770—Goodwin v. Alston, 250 P.2d 
722, 114 CalApp.2d 713—Hillier v. 
Muth, 23 P.2d 46, 132 Cal App. 486. 
Okl—Duck v. Selected Investments 
Corp. 167 P.2d 54. 196 Okl. 547. 
Tex.—Matthews v. Tibbitt, Civ.App., 
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120 S W 2d 603—Cutler v. Glenn. 
Civ App, 81 S.W 2d 1050. 

66 C J p 371 note 87. 

38. US —General Motors Accept¬ 
ance Corporation v. Mid-West 
Chevrolet Co., C.C.AOkl., 66 F.2d 1. 

Tex—Associates Inv. Co. v. Thomas, 
Civ App , 210 S W.2d 413. 

Parol evidence was admissible to 
show usurious character of condition¬ 
al sale of automobile.—Associates 
Inv. Co v. Thomas, supra. 

39. Tex.—Mathes v. Walker, Civ. 
App, 66 S.W.2d 1093, error dis¬ 
missed. 

4a Cal—Martin v. Kuchler, 299 P. 
52, 212 Cal. 536. 

41. Tex —Higgins v. Mossier Ac¬ 
ceptance Co., Civ.App., 140 S.W.2d 
532, error dismissed. 

Wash.—Boyd v. Hutton, 210 P. 33, 

121 Wash. 685. 

42. Tex.—Commerce Farm Credit 
Co v. Ferguson, Clv.App., 47 S.W. 
2d 879. 

43. Tex.—Braly v. Connally, Civ. 
App., 180 S.W. 916. 

44. Tex.—Plnedo v. Halper, Civ. 
Atfp., 18 S.W.2d 263. 

45. Okl.—Security State Bank v. 
Lane, 166 P. 160, 64 Okl. 11. 

48. Tex.—Fires v. Kinney-Shotts 
Inv. Co., Clv.App., 40 S.W.2d 911. 
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Sufficiency . Penalties will not be inflicted on in¬ 
ference, 47 or on evidence which is doubtful or in¬ 
conclusive. 48 The party claiming the statutory 
penalty for usury must prove his case within the 
terms of the statute imposing the penalty f by a 
clear and satisfactory preponderance of the evi¬ 
dence, 48 or, in at least one jurisdiction, beyond a 
rational doubt to the contrary. 50 

f. Trial 

In an action to recover a statutory penalty for usury, 
controverted questions of fact must generally be deter¬ 
mined by the Jury under proper instructions from the 
court. 

In an action to recover the statutory penalty for 
usury, whether there was a contract to pay an illegal 


rate of interest, 51 whether the loan transaction itself 
was usurious, 52 and whether defendant knowingly 
received usurious interest, 58 are questions for the 
jury. It is also a question for the jury whether 
a transaction was a cloak or device to evade the 
usury laws, 54 but where an intent to exact usury 
clearly appears from undisputed evidence, it is er¬ 
ror to submit the question of intent to the juiy. 55 
An instruction which fails to give the party claim¬ 
ing the penalty for usury the right to recover the 
amount of the penalty, as provided by the statute, 
is reversible error, 56 but an instruction that, if a 
transaction was m good faith and was in reality a 
sale instead of a loan, there was no usury, is not 
erroneous. 57 


47. Ky.—Alexander v. Mercer First 
Nat. Bank, 71 S.W. 883, 114 Ky. 
683. 

66 C.J. p 371 note 95. 

48. Neb.—Wayne Nat. Bank v. 
Kruger. 95 N.W. 476, 1 Neb. 270. 

66 C J. p 371 note 96. 

40. Fla.—Brumick v. Morris, 178 So. 
564, 131 Fla. 46 

Wis.—Bauer ▼ Franklin State Bank, 
257 N.W. 466, 216 Wis. 507. 

66 C.J. p 371 note 97. 

Zvldanoe held, snindent to sustain 
reoovery 

N C.—White v. Disher, 69 S.E 2d 798, 
232 NC. 260 

Okl—Bell Loan Co. v. Taylor, 143 P 
2d 820. 193 Okl. 358—United Tire & 
Investment Co ▼. Trone. 113 P.2d 
977, 189 Okl. 120. 

Tex.—G. F C. Corp. v. Williams. Civ. 
App., 231 S.W.2d 665—Autocredit 
of Fort Worth v. Pntchett, Civ. 
App, 223 S.W.2d 951. error dis¬ 
missed—Associates Inv. Co. v. 
Thomas. Civ.App., 210 S.W.2d 413— 
Lone Star Finance Corporation v. 
Hackworth. Civ.App., 74 S.W 2d 
707, error dismissed. 

Svidenoe hold lusullldsnt to sustain 
reoovery 

US—Cullum v. General Motors Ac¬ 
ceptance Corporation, C.C.A.Tex., 
68 F 2d 310. 

Cal.—Hillier v. Muth, 28 P 2d 46, 132 
Cal App. 486. 

N C —Woody v. Prudential Ins Co. of 
America, 183 S.E. 296, 209 N.C. 
364 

Zvidenoe held sufficient to show 

(1) The usurious nature of the 
transaction 

Idaho.—Milo Theater Corp. v. Nation¬ 
al Theater Supply, 238 P.2d 425, 71 
Idaho 435. 

Okl.—Liberty Plan Co. v. Smith, 220 
P.2d 239, 203 Okl. 324. 

Tex.—Ware v. Paxton, Civ.App, 266 
S.W.2d 218—G. F. C. Corp. v. Wil¬ 
liams, Clv.App., 231 S W 2d 666— 
Autocredit of Fort Worth v. 
Pritchett, Civ.App„ 223 S.W.2d 951, 


error dismissed—Ferguson v Mar¬ 
tin, Civ App., 70 S.W.2d 804, error 
dismissed. 

(2) Intent to receive usury.— 
Milo Theater Corp. v. National Thea¬ 
ter Supply, 233 P.2d 425, 71 Idaho 435 

(3) The amount of the loan. 

Okl—Liberty Plan Co. v. Smith, 220 
P 2d 239, 203 Okl. 324. 

Tex—Ware v. Paxton, Clv.App., 266 
S W 2d 218. 

(4) The amount of usurious inter¬ 
est paid—Ferguson v. Martin. Civ. 
App, 70 S W 2d 804, error dismissed 
—Aviation Credit Corporation of 
New York v. University Aerial Serv¬ 
ice Corporation, Civ.App, 59 S W.2d 
870, error dismissed. 

(5) Knowledge of usury on the 
part of an assignee —Mossier Accept¬ 
ance Co. v. McNeal, Civ App, 262 S. 
W 2d 593. 

(6) Lack of knowledge of princi¬ 
pal—Bauer v. Franklin State Bank, 
257 NW. 456. 216 Wis. 607. 

(7) Ratification of the acts of an 
employee m exacting a usurious rate 
of interest—White v. Disher, 59 S. 
E 2d 798, 232 N.C. 260. 

(8) Right to maintain action.— 
Liberty Plan Co. v. Smith, 220 P.2d 
239, 203 Okl. 324. 

Zvtden.ee held Insufficient to show 

(1) The usurious nature of the 
contract 

U.S —General Motors Acceptance 
Corporation v. Mid-West Chevro¬ 
let Co.. CCA Okl., 66 F 2d 1 
Cal.—Klett v. Security Acceptance 
Co, 242 P.2d 873, 38 Cal.2d 770 
N C.—Woody v. Prudential Ins Co 
of America, 183 SE 296, 209 N C. 
364 

Wis.—Zang v. Schumann, 55 N.W.2d 
864, 262 Wis. 570. 

(2) Intent to evade usury laws — 
Harris v. Pollack, 224 P.2d 824, 101 
Cal.App 2d 26. 

(3) The actual payment of usuri¬ 
ous interest within the statutory pe¬ 
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riod—Ware v. Paxton, Civ App, 266 
S.W.2d 218—Glenn v. McCarty, Civ 
App. 103 S W 2d 1098. error dismiss¬ 
ed 107 S W 2d 363, 130 Tex. 641, re¬ 
hearing denied 110 S.W.2d 1148, 130 
Tex. 641 

(4) Knowledge of usury on the 
part of an assignee —Mossier Accept¬ 
ance Co v. Fields, Civ.App., 241 S. 
W 2d 255. 

(5) That forbearance was merely 
incidental to the balance of the con¬ 
tract —Calimpco, Inc. v. Warden, Cal. 
App, 224 P.2d 421 

50. Va —Brockenbrough's Ex'rs v. 
Spindle’s Adm’rs, 17 Gratt 21, 58 
Va. 21—Grigsby v. Weaver, 5 Leigh 
197, 32 Va 197. 

51. Tex—Autocredit of Fort Worth 
v. Pritchett, Civ App, 223 S.W 2d 
951, error dismissed—Greever v. 
Persky. Civ App., 156 S.W.2d 666, 
affirmed 165 SW.2d 709, 140 Tex 
64 

52. Okl.—Mercer & Co. v. Port. 66 
P 2d 352, 176 Okl. 689. 

Tex —National Bond ft Mortgage 
Corporation v Mahanay, 80 S.W. 2d 
947, 124 Tex. 544—Starks v. Na¬ 
tional Bond ft Mortgage Corpora¬ 
tion, Civ App, 85 S.W 2d 1056, er¬ 
ror dismissed. 

53. N.C.—Palmer v. Finley, 164 S E. 
120. 202 N.C. 853—Bolich v Ty- 
ack, 140 SB. 79, 194 N.C. 806. 

5A Okl —Alco Finance Co. v. 

Barnes, 13 P2d 203. 158 Okl. 222 
Tex.—American Mortg. Corporation 
v Dunnam, Civ App., 69 S.W.2d 
1095, error dismissed. 

55. Cal —Smith v. G. Cavaglleri 
Mortg. Co.. 295 P. 366, 111 Cal.App. 
136. 

Tex—Greever v. Persky, 165 S.W.2d 
709, 140 Tex. 64. 

56b N C —Bundy v. Commercial 

Credit Co, 157 S.E 860, 200 NC. 
511. 

57. N.C.—Monk v. Goldstein, 90 S.E. 
519, 172 N.C. 516. 
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g. Verdict and Judgment 

General rules with respect to verdicts and Judgments 
apply to the verdict and Judgment in an action to recover 
a penalty for usury. 

General rules apply to the verdict and judgment 
in an action to recover a statutory penalty for the 
exaction of usury. 68 Thus, the verdict and find¬ 
ings must conform to the pleadings 59 and evidence, 60 
and be sufficient to support the judgment. 61 In di¬ 
recting a verdict for the borrower, the court is re¬ 
quired to deduct the amount due on the principal 
from the amount awarded as a penalty. 62 

Attorney's fees. In jurisdictions where the stat¬ 
utes allowing an action to recover a penalty for 
usury provide that the prevailing party in such an 
action shall be entitled to recover an attorney’s 
fee, it has been held that the taxing of such fee 
is to be done by the court subsequent to the rendi- 
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tion of judgment, and it is not to be fixed by the 
jury. 63 The trial court may not allow an additional 
sum as attorney’s fee based on the contingency that 
the cause might be appealed. 64 In an action on a 
note providing for usurious interest, where the 
payee recovers the amount of the note and the maker 
is allowed the statutory penalty as a setoff, both par¬ 
ties are entitled to attorney’s fees provided by stat¬ 
ute. 65 The right to an attorney’s fee, as allowed 
by statute, arises only when usurious interest has 
been in fact paid. 66 

Review. Where the trial court might have found 
that the transaction was a subterfuge to cover usu¬ 
rious interest, but found to the contrary, such find¬ 
ing will not be set aside if there is any evidence to 
support it. 67 Where the only reasonable inference 
from undisputed facts is that excessive interest was 
collected, a contrary verdict of the jury becomes 
immaterial on appeal. 68 


C. FORFEITURES 


§ 157. As between Parties or Privies 

Some statutes provide for the forfeiture of interest 
or principal and interest as a punishment for the exaction 
of usury. 


The statutes defining and punishing usury ordi¬ 
narily provide for a forfeiture either of the usurious 
interest or of all interest 69 or of principal and in- 


58. Fla—Ross v Atlas Finance Cor¬ 
poration. 152 So 410, 113 Fla. 793 

Tex— Kendall v. Johnson. Civ App . 

212 S W 2d 232 
Judgment held proper 
Tex—Kendall v Johnson, Civ App., 
212 S W 2d 232—Temple Trust Co 
v. Stobaugh, Civ App, 59 S W 2d 
916. error dismissed 

59. Cal —Layport v Rieder. 94 P 2d 
96. 37 Cal App.2d Supp 742 

80. Tex—Greever v. Persky, 165 S 
W 2d 709, 140 Tex 64. 

61. Tex—Kendall v Johnson, Civ 
App. 212 S W.2d 232 

62. Tex —Wilson v. Morgan, Civ 
App, 89 S W 2d 1085 

63. Okl —Miller v. Burkett, 130 P 2d 
996, 191 Okl 621—Carter v. Ru- 
brecht, 108 P 2d 646. 188 Okl. 326— 
Wilkes v Silverthorn, 76 F.2d 428, 
181 Okl 572. 

66 C.J. p 372 note 7. 

Award held reasonable 
Okl—Miller v. Burkett, 130 P.2d 996, 
191 Okl 621. 

Prevailing’ party 

Defendant seeking no affirmative 
relief was not a prevailing party 
where plaintiff discontinued the ac¬ 
tion before trial.—Carter v. Rubrecht, 
108 P 2d 546, 188 Okl. 325. 

84 . Okl —Security State Bank v. 
Lane. 166 P. 160, 64 Okl. 11. 

65. Okl—McNeal v. Truesdell, 32 P. 
2d 68. 167 OkL 602. 


66 . Philippine —Viuda de Pamintuan 
v Tiglao, 53 Philippine 1 

67. Tex —Hudmon v. Foster, Civ 
App, 210 SW 262, reversed on oth¬ 
er grounds Com App, 231 S.W. 346 

68. Tex —Independent Lumber Co v 
Gulf State Bank, Civ App., 299 S.W 
939 

69. Ala.—Cleckler v. Dawson, 8 So 
2d 415, 243 Ala 62 

Anz—Walker v People's Finance & 
Thrift Co, 42 P 2d 405, 45 Ariz 226, 
reversed on other grounds 49 P 2d 
1005, 46 Ariz 224 

Cal—Anderson v. Lee, 228 P 2d 613, 
103 Cal App.2d 24—Courtney v Tu- 
feld, 17 P.2d 1035, 128 Cal App 
504 

D C —Hill v. Hawes. 144 F 2d 511. 79 
U S App D C. 168—Cockrell v First 
Federal Savings & Loan Ass'n, Mun. 
App , 33 A.2d 621 

Fla—Ayvas v Green, 57 So 2d 30— 
Jones v. Hammock, 179 So 674, 131 
Fla 321—Sherman v. Myers, 146 
So 213, 108 Fla 129. 

Ga—Graham v. Lynch, 67 S E 2d 
86, 206 Ga. 301—Newcomb v Nis- 
key's Lake, 10 S.E.2d 61, 190 Ga 
565, answers to certified question 
conformed to 12 S.E.2d 160, 63 Ga. 
App 811—Craddock v. Woods, 3 S 

! E 2d 924, 60 Ga App. 377 

Ill.—Roth v. Kaptowsky, 62 NE 2d 17, 
326 Ill App 415, reversed on other 
grounds 66 N.E.2d 664, 393 Ill. 484 
—Smith v. Karasek, 40 N E 2d 594, 
313 Ill App. 654. 
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La.—General Securities Co. v. Jum- 
onville, App., 37 So.2d 469. 

Mich—Sultan v. Central Life Ins. 
Co. of Illinois, 4 N W 2d 713, 302 
Mich 425—Wright v First Nat 
Bank of Monroe, 297 NW 505, 297 
Mich 315—McKenna v Wilson, 273 
N W. 457, 280 Mich 227—Union 
Guardian Trust Co v Crawford, 
258 NW 248, 270 Mich. 207 

Miss—Bel! v. Tindall, 60 So 2d 801, 
215 Miss. 343—Dickey v Bank of 
Clarksdale, 184 So. 314, 183 Miss 
748—Hardin v. Grenada Bank. 180 
So 805, 182 Miss. 689—Howell v 
Ott, 180 So 52, 182 Miss. 252, sug¬ 
gestion of error overruled 181 So. 
740, 182 Miss 252 

N J.—Pick v Brand, Inc., 53 A.2d 
304, 135 N.J.Law 526. 25 N.J Misc. 
329. 

N C —Wilkins v. Commercial Finance 
Co, 75 SE 2d 118, 287 NC. 396, re¬ 
hearing denied 76 SE 2d 164, 238 N. 
C 745—Pinnix v. Maryland Cas. Co, 
200 SE 874, 214 N.C. 760, 121 A.L 
R 871 

Pa—Turner v. McDermott Contract¬ 
ing Corp, 63 Pa.Dlst & Co. 27, 8 
Fay.L.J. 117. 

S C.—Frick Co. v. Tuten, 29 S E 2d 
260, 204 SC. 226—Jones ▼. God¬ 
win, 198 SE. 36, 187 SC. 510. 

Purpose 

Miss.—Johnson v. Carter, S3 So.2d 
296, 203 Miss. 38. 

Statute held inapplicable 

U S —Armstrong v Alliance Trust 
Co, CC.A.Miss., 88 F.2d 449. 
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terest™ Some phases of these provisions have al¬ 
ready been considered supra § 80 in the discussion 
of the lender's right to recover under the usurious 
contract where the statute declares usurious con¬ 
tracts void, and statutes while in terms enforcing 
a forfeiture of usurious interest, but measuring 
the amount of the forfeiture by some multiple of 
the usury exacted, have been construed as in fact 
imposing a penalty and are considered supra §§ 145— 
156, with reference to the recovery of penalties 
for usury. Statutes of the character under con¬ 
sideration are to be strictly construed, as, for ex¬ 
ample, statutes providing for forfeiture of the en¬ 
tire principal sum and interest, 71 and such statutes 
can be invoked only in cases clearly within their 
terms, 72 as, for example, with reference to the usu¬ 
rious intent, 73 the contracting for, or receipt of, 
usury 74 or the amount thereof. 76 

Effect . The debtor is under no obligation to pay 
interest on the debt in the future, when all interest 
on the debt has been forfeited by the charging of 
usury. 7 ® A forfeiture of interest on an obliga¬ 
tion for usury will not affect a right of acceleration 
of maturity as to principal. 77 Where, in an action 
by the lender, a judgment for the principal of 
the debt is entered, all interest being declared for¬ 
feited for usury under authority of statute, it has 
been held that the judgment does not bear interest. 78 

Disclaimer . In an action brought on a usurious 

Miss—Johnson v. Carter, 83 So.2d 
296, 203 Miss 38. 

Statute construed 

Miss—Howell v. Ott, 180 So 62, 182 
Miss. 252, suggestion of error over¬ 
ruled 181 So. 740, 182 Miss. 252. 

SC—Frick Co. v. Tuten, 29 S.E.2d 
260, 204 S.C. 226. 

Transaction, held not usurious 
Ill.—The First National Bank of 
Galesburg v. Davis, 108 Ill 633. 

N.J.—Ditmars v. Camden Trust Co., 

92 A.2d 12, 10 N.J. 471. 

70. N Y.—Morris Plan Bank of Sche¬ 
nectady v. Faulds, 47 N.Y S 2d 920, 
reversed on other grounds 55 N.Y. 

&2d 372, 269 App Div. 238. 

B.I.—St Germain v. Lapp, 48 A 2d 
181, 72 RI. 42, 166 AL.R. 450 
Tenn.—Deaton v. Vise, 210 S.W.2d 
665, 186 Tenn. 364, applying Ar¬ 
kansas law. 

7L Miss.—Morgan v. King, 91 So. 

30, 128 Miss. 401—Byrd v. Link- 
Newcomb Mill A Lumber Co., 79 So 
100, 118 Miss. 179. 

78. Fla.—Sons v. Eisenstat, 70 So.2d 
873—Chakford v. Sturm, 65 So. 2d 
864—Hormuth v. Dickson, 166 So. 

127, 116 Fla. 790. 

Miss.—Dickey v. Bank of Clarkadale, 

184 So. 314, 188 Miss. 748—Taylor 


contract, plaintiff cannot escape the consequences 
of usury by filing a disclaimer of the usurious part 
of the transaction just prior to the trial. 79 Under 
a statute providing that on a return of the money, 
goods or other thing or the value thereof the taker 
shall be discharged from any other or further for¬ 
feiture he may have incurred by taking or receiving 
it, there must, where a usurious bonus for a loan 
has been taken, be an actual and unconditional 
surrender of the usurious premium. 80 

Waiver. The giving of a renewal note for the 
original usurious obligation will not waive a right 
to a forfeiture of interest. 81 


§ 158. -Enforcement 

A forfeiture for usury may generally be declared and 
enforced in equity as well as at law and the same rules 
as to amount apply. 

A forfeiture for usury imposed by statute will be 
enforced both at law and in equity, 82 but it will 
not be enforced in equity unless the existence of 
the usury is clear and indisputable, 83 and, m the ab¬ 
sence of a clear showing of usury, a court of equity 
will allow legal interest on the money borrowed. 84 
The same rules as to amount of forfeitures apply, 
as provided by statute, whether the action is at 
law or in equity. 86 A forfeiture of interest for 
usury may be set up as a plea in bar to an action 
to recover the debt, when the forfeiture amounts to 
as much as the sum sued for. 86 

Quinn, 118 SE 644, 156 Ga. 159, 
answers to certified questions con¬ 
formed to 118 SE 778, 30 Ga App. 
678 

79. Wash.—Home Savings A Loan 
Ass’n v. Sanitary Fish Co., 286 P. 
76, 156 Wash 80. 

80. NY —Jefferson Title A Mortgage- 
Corporation v. Dempsey. 194 NE 
403, 266 NY. 190—In re Baker, 137 
N Y S. 530, 77 Misc. 90, appeal dis¬ 
missed 140 N.Y.S. 1109, 156 App. 
Div 885. 

66 C J p 373 note 28. 

81. NC.—Hill v Lindsay, 188 SE. 
406, 210 NC 694. 

66 C J p 373 note 29. 

82. Mont.—Bowden v Gabel, 76 P. 
2d 334, 105 Mont. 477. 

N.D—Person v. Mattson, 156 N.W. 
780, 33 N.D. 49, Ann Cas 1918A 

747. 

83. US.—Brown v. Crawford, D.C. 
Or., 252 F. 248. 

84. Mich.—People ▼. Detroit Mort¬ 
gage Corporation, 214 N.W. 430, 239 
Mich. 495. 

88. Ala.—Gardner v. Ruffner, 91 So. 
580, 206 Ala. 666. 

88. Ga.—Atlanta Sav. Bank v Spen¬ 
cer, 33 S.E. 878, 107 Ga. 629. 


v. Copeland, 181 So. 742, 183 Miss 
85, suggestion of error overruled 
183 So 619, 183 Miss. 85—Jones 
v Lamensdorf, 167 So. 624, 176 
Miss 665 

66 C J. p 372 notes 20-23 

73. Fla—Chandler v Kendrick, 146 
So 551, 108 Fla. 450. 

66 C J. p 372 note 21. 

74. Miss—Taylor v. Copeland, 181 
So 742, 183 Miss. 85, suggestion of 
error overruled 183 So. 519, 183 
Miss. 85 

66 C J p 372 note 22. 

75. Miss—Taylor v. Copeland, su¬ 
pra. 

66 C.J. p 372 note 23. 

76. Cal—Anderson v. Lee, 228 P.2d 
613, 103 Cal.App.2d 24. 

Fla.—Mindlin v. Davis, 74 So.2d 789 
—Benson v. First Trust A Savings 
Bank, 134 So. 493, 105 Fla. 135, mod¬ 
ified on other grounds 142 So. 887, 
105 Fla. 135, adhered to 145 So. 182, 
105 Fla. 135. 

Miss —Ranson v. Snyder, 75 So.2d j 
738. | 

77. Cal.—Haines v. Commercial 
Mortg. Co., 254 P. 956, 255 P. 805, 
200 Cal. 609, 58 A.L.R. 725. 

78. Ga. —Tennille Banking Co. v. 
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Conditions precedent . It has been held that a 
debtor need not make a tender of the principal sum 
due as a condition precedent to the right to a for¬ 
feiture of interest for usury. 87 Under a statute 
which requires a demand for the return of usurious 
interest paid, the court may reduce the amount 
shown on the face of a note to the amount actually 
lent without any demand. 88 

Limitations and laches . Statutory provisions gov¬ 
erning the period within which an action to de¬ 
clare a forfeiture may be instituted must be given 
effect. 89 One acknowledging and agreeing to pay a 
usurious note barred by limitations can claim only 
the advantage of the usuiy law with respect to a 
forfeiture of interest from the time of the new 
promise to pay the note 90 In an action in equity, 
laches may preclude the recovery of a forfeiture 
where an unreasonable time has elapsed after the 
accrual of the cause of action. 91 

Pleading . In order to entitle a party to a for¬ 
feiture of interest, the facts establishing the right 
to such forfeiture must be averred in his pleading 92 
Where a plea sets up usury received by a prior 
holder of the note on which suit is brought, which 
holder indorsed it when overdue, the forfeiture will 
be incurred if plaintiff does not reply, 93 or if the 
reply does not meet the allegations of the plea. 94 

Evidence. The burden is on the party claiming 
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the right to a forfeiture provided by statute to es¬ 
tablish by clear and convincing proof that there has 
been a violation of the usury statute by the party 
from whom the forfeiture is claimed. 98 

Fees. A borrower has been held not entitled to 
recover fees which he has agreed to pay in con¬ 
nection with the transaction even though the loan 
is held usurious and the entire interest forfeited. 98 

§ 159. Forfeitures to State 

Forfeitures of Interest to the state are enforceable 
under statutory provisions therefor. 

Some statutes provide for forfeiture to the state 
of interest under usurious contracts for the use 
of the school fund as a punishment for the mak¬ 
ing of such contracts. 97 Such a statute does not 
render the usurious contract void, 98 or permit inter¬ 
vention in litigation thereon by the state representa¬ 
tive. 99 If the debtor has voluntarily performed his 
part of the contract by paying usurious interest 
he cannot recover it back. 1 The forfeiture of the 
debt carries with it the security for the payment 
of the debt as an incident 2 

Judgment against borrower. Under statutes pro¬ 
viding that a judgment for a specified amount be en¬ 
tered against the borrower, for the benefit of the 
school fund, 3 the borrower as well as the lender is 
punished. 4 


87. Cal—Haines v Commercial 

Mortg. Co. 254 P 956. 255 P. 805, 
200 Cal 609. 53 ALR 725 

88 . Mont—Bowden v Gabel, 76 P 
2d 334, 105 Mont 477. 

89. Mont—Bowden v Gabel, supra 

90. Tex—Vinson v. Whitfield, Civ 
App, 133 S.W. 1095 

91. Fla—Jones v Hammock, 179 So 
674, 131 Fla. 321. 

Action hold not barred 
Chancellor properly held that "lach¬ 
es" did not interfere with intervenor's 
right to claim forfeiture of principal 
and interest by plaintiffs for violation 
of usury statute, where forfeiture 
was no greater than it would have 
been if intervenor had enforced it 
earlier and no third person was af¬ 
fected by the transaction or the for¬ 
feiture, but only the original con¬ 
tracting parties—Torreyson v. Dut¬ 
ton, 198 So. 796, 145 Fla. 169. 

99. N.C.—Plnnix v. Maryland Cas 


Co. 200 SE. 874, 214 NC 760, 121 
ALR 871. 

66 C J p 373 note 37 
Complaint held sufficient 
Mont —Bowden v. Gabel, 76 P 2d 334, 
105 Mont 477 
Complaint held insufficient 
Fla —Kinney v Lechner Lumber Co , 
55 So.2d 917. 

93. NH—Briggs v. Sholes, 18 NH 
513 

94. NH.—Briggs v. Sholes, 16 N.H. 
52. 

95. US —Armstrong v. Alliance 

Trust Co, CC A.Miss , 88 F 2d 449 

Fla—Jones v. Hammock, 179 So 674, 
131 Fla 321 
66 C.J. p 373 note 40. 

Evidence held sufficient 
Fla—Sonz v Eisenstat, 70 So 2d 373 
Miss —Bell v. Tindall, 60 So.2d 801, 
215 Miss. 343 

Evidence held insufficient 

Fla—Jones v Hammock, 179 So. 674, 
131 Fla. 321. I 


Tex—Ingram v. Temple Trust Co, 
Civ App, 108 SW.2d 306, affirmed 
Glenn v Ingram, 126 S.W.2d 961, 
133 Tex 431 

96. Miss —Bell v Tindall, 60 So 2d 
801. 215 Miss. 343. 

97. Or.—Crisman v. Corbin, 128 P 2d 
959, 169 Or 332 

66 C J p 373 note 41. 

98. Mo —Ferguson v Soden, 19 S W. 
727, 111 Mo 208, 33 Am SR 512^ 

66 C.J. p 373 note 42. 

99. Or—Crisman v. Corbin, 128 P.2d 
959, 169 Or. 332. 

1. Mo.—Ferguson v. Soden, 19 SW. 
727. Ill Mo 208, 33 Am.SK. 612. 

66 C J. p 373 note 43. 

2. Or—Crisman v Corbin, 128 P 2d 
959, 169 Or 332—Chapman v. State, 
5 Or. 432. 

3. Idaho—Sanford v. Kunz, 71 P„ 
612. 9 Idaho 29 

66 C J p 373 note 45. 

4. Idaho.——Sanford v. Knn» supra. 
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$ 160. Offenses and Responsibility Therefor 

Usury may be punishable as a criminal offense under 
statutes expressly providing therefor. 

Where usury has been exacted in violation of the 
criminal, as well as the civil, law, the offender will 
be punished therefor by the state, S. 6 but a violation 
of the usury laws is not a criminal offense unless 
expressly made so by statute. 6 Statutes making the 
exaction of usury a criminal offense have been gen¬ 
erally held valid, 7 * and it has been held that the 
enactment of legislation making the exaction of 
usury a criminal offense is a valid exercise of the 
police power of the state. 6 A statute which makes 
the lending of money at interest in excess of a pre¬ 
scribed rate a misdemeanor, and makes the same 
acts punishable by different degrees of punishment 
depending on whether committed by officers or em¬ 
ployees of corporations authorized by the statute, or 
by other persons or corporations, is unconstitutional 
as not uniform in operation. 9 Statutes imposing 
criminal responsibility for usury, being cnminal stat¬ 
utes, must be strictly construed. 10 Statutes creating 
criminal responsibility for usury which do not re¬ 
peal civil provisions for a maximum rate of inter¬ 
est and forfeitures are to be construed together with 
the civil statutes. 11 

Liability of agent or attorney . It has been held 
under some statutes that one who receives usury 
as agent or attorney for another is liable as a prin¬ 
cipal offender. 12 

Exaction of usury by corporation . In the case of 
a violation of a criminal usury statute by a corpo¬ 
ration, allegations in the indictment showing that 
an agent of the corporation violated the provisions 


of the statute are sufficient to show a violation of 
the statute by the corporation, 16 but the mere fact 
that a person is the agent of a corporation which 
has exacted usury will not make such person crim¬ 
inally liable therefor. 14 

Avoidance of criminal responsibility . Statutory 
provisions for the avoidance of civil liability for 
the exaction of usury have been held not to op¬ 
erate to allow one taking usurious interest to escape 
criminal responsibility therefor. 16 It has been 
said that an indictment for taking usury may be 
avoided by showing that a civil action has been 
brought to recover the penalty provided by stat¬ 
ute. 16 

Elements of offenses . The gist of the offense is 
ordinarily in actually receiving unlawful interest, 17 
and the mere contracting to pay usurious interest 
will not furnish a basis for cnminal prosecution 18 
unless a provision to the contrary is included in 
the statute. 19 Under some statutes a corrupt or 
usurious intent is held to be a necessary element 
of the offense, 20 while under others such an intent 
need not be shown. 21 In order to sustain a cnm¬ 
inal prosecution for charging or receiving usury, 
the usury must have been charged or received as 
a condition of the loan. 22 The taking of usurious 
interest at any time after a loan is made, m consid¬ 
eration of an extension of time, constitutes the 
offense of usury, 23 and it has been held that the 
offense is complete where more than the legal inter¬ 
est is paid without regard to whether the principal 
debt is ever repaid. 24 Where accused has made 
use of a subterfuge to evade the usury law, the 
court will look at the true nature of the transac- 


S. Fla.—Robbins v. Blanc. 142 So. I 
223, 105 Fla. 625. I 

Quasi off ansa I 

Tex—Watts v. Mann, Civ App, 187 1 
S.W.2d 017, error refused. 1 

R. Fla.—Ayvas v. Green, 57 So.2d| 
30. I 

66 C J. p 374 note 48. 

7. M&sb.—C ommonwealth v. Morris, 
56 NE. 896, 176 Mass 19 
66 C J. p 374 note 49. 
a Wis—State v. Cary. 105 N.W. 
792, 126 Wis. 135. 11 LR.A..N.S., 
174. 

Wyo—State v. Sherman, 105 P. 299, 
18 Wyo 169. 27 LRJL.N.S, 898. 

6l Cal.—Ex parte Sohncke, 82 P. 956, 
148 CaL 262. 2 L.R.A..N S, 813. 

10. N.Y.—People v Shakun, 167 N E 
187, 261 NY. 107. 64 A.L.R. 1066 

66 CJ. P 374 note 59. 

11. Ga.—Wall v. Lewis, 16 S.E2d 


430, 192 Ga. 652, answer to certified 
question conformed to 16 S E 2d 
883, 66 Ga App 16 

12. NY—People v Schultz. 134 NY. 
S 293, 149 AppDiv 844. appeal de¬ 
nied 134 NYS. 1141, 149 AppDiv 
956, dismissal denied 98 N.E. 1111. 
205 N Y 587, and affirmed 99 N E 
1114, 206 NY. 627. 

66 C J p 375 note 71. 

13. Del—State v. Wickenhoefer. 64 
A. 273, 22 Del 120 

14. Cal—People v. Campbell, 291 P. 
161, 110 Cal.App 783 

15. NY—People v. Young, 101 NE 
451, 207 NY. 622. 

66 C J. p 375 note 77. 

16. N.H.—State v. Tappan, 16 N.H. 
91. 

17. Ind—Livingston v. Indianapolis 
Ins. Co, 6 Blackf 133. 

66 C.J. p 374 note 60. 
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18. Cal—People v Campbell, 291 P 
161, 110 Cal App 783. 

66 C.J. p 374 note 61. 

19. N.Y—People v. Young, 101 NE 
451, 207 N.Y. 522—Sumner v. Peo¬ 
ple, 29 NY 337. 

90. Conn—Community Credit Union 
v. Connors, 105 A.2d 772. 

66 C J p 375 note 74. 

Intent held not shown 

Fla—Ayvas v. Green, 57 So 2d 30. 

21 . Hawaii—Territory v. Peterson, 
23 Hawaii 476. 

Mo—State v. Haney, 108 S.W 1080, 
130 Mo.App. 95 

22 . NY—People v. Young, 101 NE 
451, 207 N.Y. 522. 

23. Mo—State v. Haney, 108 SW. 
1080, 130 Mo App. 95. 

24. N C.—State v. Davis, 73 S.E 130. 
157 N.C. 648, 39 L.R.A.,N.S^ 136. 

66 C.J. p 375 note 65. 
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tion to determine whether accused is criminally lia¬ 
ble under the statute. 25 

Single or repeated transactions; business of mon¬ 
ey lending. Under some statutes it is held that 
a single loan made at a usurious rate of interest may 
be sufficient ground for criminal prosecution, 26 and 
accused need not be engaged in the business of mon¬ 
ey lending in order to be convicted. 27 Habitual vio¬ 
lations of the usury laws have been punished un¬ 
der criminal statutes prohibiting the keeping of a 
disorderly house, as discussed in Disorderly Houses 
§4. 

§ 161. Prosecution and Punishment 

The general rules applicable to criminal prosecutions 
govern the procedure In prosecutions for criminal usury. 

Since the crime of usury is wholly statutory, it 
must be charged in the indictment or information 
strictly in accordance with the terms of the stat¬ 
ute. 28 If any element of the offense as defined 
by the statute is omitted from the allegation of the 
indictment or information, such indictment or in¬ 
formation is bad. 29 The description of the offense 
in the language of the statute is ordinarily suffi¬ 
cient. 30 The indictment must charge a corrupt or 
usurious intent if necessary to constitute the offense 
under the statute, 31 but if such intent is not a nec¬ 
essary element of the crime, it need not be alleged 32 
The transaction alleged to be usurious must be set 
forth with certainty and particularity. 33 Thus, an 
indictment that fails to state where the alleged usu¬ 
rious note was made is fatally defective. 34 The in¬ 
dictment must state the time when the act made 


punishable by the statute was committed, with suffi¬ 
cient definiteness not to mislead accused. 35 

Variance. A material variance between the of¬ 
fense as charged in the indictment and as proved by 
the evidence is fatal. 36 Where it is the taking of 
usurious interest that is indictable, and not the con¬ 
tracting to take it, 37 a variance between the con¬ 
tract set out in the indictment and that proved is 
not material. 38 Also, where it is clearly alleged 
and proved that interest in excess of the legal rate 
was taken, a variance between the period of the 
loan as alleged and that proved is not material. 39 

Evidence. The evidence offered in order to sus¬ 
tain a conviction must prove the case charged in 
the indictment or information m every essential de¬ 
tail, 40 and the burden is on the state to prove with 
clearness and certainty all the facts necessary to 
bring the case within the terms of the usury stat¬ 
ute. 41 Evidence showing fully the transactions be¬ 
tween the parties, as alleged in the indictment, is 
admissible, 42 but evidence tending to prove a differ¬ 
ent transaction from that charged in the indictment 
should be rejected. 43 Parol evidence is admissible 
to show that a written document, although legal in 
form, was in fact a device to cover usury, 44 and the 
court may determine the question from all the facts 
and circumstances surrounding the transaction. 45 

Questions for jury. The question of the guilt 
of accused, as far as every material fact is con¬ 
cerned, must be determined by the jury. 46 Where 
intent to violate the usury statute is a necessary 
element of the offense, whether such intent ex¬ 
isted is a question of fact for the jury. 47 


28. Cal—People ▼ J. M Adams & 
Co. 296 P. 511. 112 Cal App 769 
66 C J p 375 note 66 
SO. Mich —People v Quider, 137 N 
W. 546. 172 Mich. 280 

27. Mich.—People v. Quider. supra. 

28. Fla—Beasley v. Coleman. 180 So. { 

625. 136 Fla. 393. 1 

Ga—Jarvis v. State. 25 SE2d 100, 
69 Ga App 326 

Mo.—State v. Sargent, App., 256 SW. 
2d 265. 

66 C.J. P 375 note 80. 

22. N.Y.—People v. Hubbard. 31 N 
Y S 114, 10 Mlsc. 104, 9 NY.Cr. 413. 

30 . Ga—Walker v. State, 85 S.E.2d 
391, 73 Ga App. 20. 

66 C J. p 376 note 82. 

31 . Ind—Block v. State, 14 Ind. 
425—Marble v. State. 13 Ind. 362 
—Crawford v. State, 2 Ind 112. 

32. Mo.—State v. Haney, 108 S.W. 
1080, 130 Mo.App. 95. 

33. Ind —Merriman V. State, 6 
Blackf. 449. 


[N.Y—People v. Hubbard. 31 N Y S. 1 Evidence held Insuffioleat 
| 114, 10 Misc. 104. 9 NYCr 413 NY—People v. Guttin. 44 N.Y.S.2d 

34. Ind.—State v Williams. 4 Ind * S21t 266 App Div 1023 
234, 58 AmD 627 


234, 58 Am D 627 41 Conn—State v O'Brien, 107 A. 

520, 93 Conn 643. 

35. NY—People v Young, 101 N.E 66 c.J. p 37e BOte 93 


| 451, 207 N Y. 522. 

36. Ind —Groves v. State, 6 Blackf 
489 

66 C J. p 376 note 88. 

37. Tenn —Gillespie v. State, 6 
Humphr. 164. 

38. Tenn.—Gillespie v. State, supra. 


( 42. Hawaii —Territory v. Peterson , 
23 Hawaii 476 

43. Ind —Merriman v. State , 6 

Blackf 449. 

14. Philippine —U S. v. Chua, 39 
Philippine 552. 

45. Mo.—State v. Sargent, App., 266 
S.W.2d 266 


39 . s D —State v Clark Security 4e * Ga —Southern Loan & Inv. Co v 
Bank, 51 N.W 337, 2 S D. 538. State, 22 SE.2d 108, 68 Ga.App 

66 C J P 376 note 91. 75 - 

Mo —State v. Sargent, App., 256 S.W. 
4a Ga.—Southern Loan & Inv Co. v. 2d 265. 


State, 22 SE2d 108, 68 Ga App 75 Hawaii.—Territory ▼. Peterson, 23 


66 C.J. P 376 note 92. Hawaii 476. 

Evidence held sufficient 47. Ga —Tribble v. State, 80 S.E 2d 

Ga—Tribble v. State, 80 SE2d 711, 711, 89 Ga.App. 593. 

89 Ga App. 693—Walker v State, 35 NY—People v. Young, 138 NYS 


S.E 2d 391, 73 Ga.App. 20—Public 
Finance Corp. v. State, 21 SE.2d| 
476, 67 Ga App. 635. | 
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60, 153 AppDiv 567, 28 NYCr. 
444, affirmed 101 N.E. 451. 207 N.Y. 
522. 
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USUS. A Latin term employed in the Roman law 
to mean a precarious enjoyment of land, correspond¬ 
ing with the right of “habit&tio” of houses, and be¬ 
ing closely analogous to the tenancy at sufferance or 
at will of English law. 1 The term is also employed 
in a more general sense to mean the right to use. 2 

Maxims beginning with the word “usus” and of 
which there have been no recent applications see 
06 G. J. p 377 notes 7-10. 

UT or UTL A Latin particle.* 

Ut res magis valeat quam pereat. A maxim mean¬ 
ing “That the thing may prevail, rather than be 
destroyed.” 4 

Other maxim*- “Ut” and “uti” as the first words 
of maxims of which there have been no recent ap¬ 
plications see 66 C.J. p 380 notes 59, 62, p 381 note 
78, p 382 note 80. 

UTAH. One of the states of the United States of 
America. 6 

UTATUR NEMO DUOBUS OFFICES. See 66 C. J. 
p 377 note 15. 


UTENSIL. The word “utensil” is derived from the 
Latin verb “utor,” 6 and is defined as meaning that 
which is used; 7 an implement 8 for use;* an instru¬ 
ment; 10 an instrument or implement; 11 an instru¬ 
ment or vessel; 12 especially, or particularly, an im¬ 
plement, instrument, or vessel used in a kitchen or in 
domestic and farming use or business; 18 and now 
more especially an instrument or vessel in common 
use in the kitchen, dairy, or the like, as distinguished 
from “agricultural implements,” and “mechanical 
tools.” 14 

UTERINE. Bom of the same mother. 16 

UTERO-OE8TATION. Pregnancy. 1 * 

UTERQTJE. Law Latin, both; each. 17 

UTERUS. The womb; the hollow muscular organ 
in which the impregnated ovum is developed into the 
child; it is about three inches in length in the non¬ 
pregnant woman, and consists of a main portion, 
corpus or body, with an elongated lower part, cervix 
or neck, at the extremity of which is the opening, os 
or mouth. The upper rounded portion of the uterus, 
opposite the os, is the fundus, at each extremity of 
which is the cornu or horn marking the part where 


I. Black L.B. 

& La.—Wilson v. ACtna Ins. Co., 
App, 161 So. 650, 652. 

PhnuMi employing the word "usus" 
and of which more recent adjudica¬ 
tions have not been found see 66 C 

J. p 377 note 5. 

3. Burrill L.D. 

Phrases employing: the words "ut" 
or "uti” and of which more recent 
adjudications have not been found see 
66 C.J. p 377 note 13. 

4. Ind.—Heaston v. Kriegr. 77 N.E 
806. 808, 167 Ind. 101, 119 Am.S.R. 
476. 

"Res magris valeat quam pereat" as 
another form of the maxim see 77 
C.J S p 276 notes 6, 6. 

"Charitable bequests are said to 
come within that department of hu¬ 
man affairs where the maxim, 'Ut res 
magris valeat quam pereat,' has been 
held and should be applied."—King: v. 
Richardson. C.C.AN.CL, 136 F.2d 849. 
858. 

Applied la 

U.8.—Larson ▼. State of South Da¬ 
kota, S D. v 49 RCt. 196, 199, 278 U. 
a 429, 73 L.Ed. 441—Texas Co. v. 
Marlin. C.C.A Tex., 109 F.2d 306. 
809—Hydraulic Press Mff. Co. v. 
Ralph N. Brodie Co., D.QCaL, 51 
7.8upp. 202, 206. 

Ga.—Roberts v. Wadley. 118 RE. 664, 
•65, 156 Ga. 36—Dudley v. Porter, 
16 Ga. 613, 616—Harris v. Smith, 16 
Ga. 545, 557. 


N.C.—Reaves v. Ore Knob Copper Co., 
74 NC 693, 596 
66 C J p 381 note 79 [a]. 

6. Bouvier L D. 

Historical note 

Utah was admitted into the Union 
on July 4, 1896, under the act of Jan¬ 
uary 16, 1896.—Bouvier L.D. 

R NC.—Elliott V. Posten, 57 N.C 
433, 436. 

Za Louisiana Civil Code 

The word "utensils" in article 3259 
of the Louisiana Civil Code is a trans¬ 
lation of "ustensiles" used in article 
2102 of the Code Napoleon. 

Idaho—Cook v Massey, 220 P. 1088, 
1091, 38 Idaho 264 

La—Laporte v. Libby, 38 So. 467, 
458, 114 La. 670. 

7. Cal—In re McManus, 25 P. 413, 
87 CaL 292, 22 Am.S.R. 250, 10 L 
R.A 567. 

N.C.—Elliott v. Posten, 67 N.CL 433, 
435. 

Phrases employing the word and of 
which more recent adjudications 
have not been found see 66 C J. p 378 
notes 26-32. 

& Cal.—In re McManus, 25 P. 413, 
87 CaL 292, 22 Am.S.R. 250, 10 L. 
R.A. 567. 

9. Iowa.—Murphy v. Continental Ins. 
Co., 157 N.W. 855, 857, 178 Iowa 
875, L.R.A1917B 934. 

ia CaL—In re McManus, 25 P. 413, 
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87 CaL 292, 22 Am.S.R. 250. 10 L.R 
A 567 

NC— Elliott v. Posten. 67 NC. 433. 
435. 

11. Iowa—Murphy v. Continental 
Ins Co, 157 NW 855. 857. ITS 
Iowa 375, L.RA1917B 934 

12. Iowa—Murphy v. Continental 
Ins. Co., supra. 

13. Iowa.—Murphy v. Continental 
Ins Co, supra. 

66 C J. p 377 note 24. 

Similarly defined 

(1) An instrument or vessel, espe¬ 
cially one used in the kitchen or in a 
dairy.—Murphy v. Continental Ins 
Co, supra. 

(2) An Implement or vessel for 
domestic or farming use.—Cook v. 
Massey, 220 P. 1088, 1091. 38 Idaho 
264. 

14. Cal—In re McManus, 26 P. 413. 
87 Cal. 292, 22 Am S.R. 250. 10 L. 
R.A. 567. 

Iowa.—Murphy v. Continental Ins. 
Co., 167 NW. 856, 867, 178 Iowa 
875, LRA1917B 984. 

10b Black L.D. 

A uterine brother or sister Is one 
born of the same mother but by a 
different father.—Black L.D. 

ISb Neb.—Edwards v. States 212 N. 
W. 611, 612, 79 Neb. 251. 

17. Black L.D. 

66 C.J. p 378 note 28. 
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the Fallopian tube joint the nterna and throagh 
which the ovum reaches the cavity of the womb 
after leaving the ovaxy. The organ is supported in 
the pelvic cavity by the broad ligaments, round liga¬ 
ments, and rectouterine and vesicouterine folds or 
ligaments. 1 * 

UTILE PEE INUTILE NON VITIATUR. 1 * 

UT1LITAS. As the first word of maxims of which 
there have been no recent applications see 66 C.J. 
p 379 notes 38,39. 

UTILITY. The word “utility” is defined as mean¬ 
ing the state of being serviceable or conducive to 
some desirable or valuable end; 20 advantageousness, 
avail, benefit, production of good, profit, profitable¬ 
ness, or service; 21 operability; 22 serviceableness; 23 
usefulness; 24 that property in any object whereby 
it tends to produce benefits, advantage, pleasure, 
good, or happiness; 25 the character of being use¬ 
ful; 2 * the function, 27 or the state or quality, 28 of 
being useful; useful function. 20 

UTLAGATUS. As the first word of maxims as to 
which there have been no recent applications see 66 


C J. p 380 notes 60,6L 

UTMOST. As a noun the word “utmost” is defined 
as meaning the greatest power, degree or effort; the 
most that can be. 30 As an adjective, “utmost” 
means being in the greatest or highest degree, 
quantity or number; 31 of the greatest or highest 
degree, quantity, number or the like; 32 greatest; 
the most possible; the uttermost; 33 highest; 34 such 
as human skill and foresight can suggest. 33 

“Utmost” and “extreme” have been held to be 
synonymous, and the terms have also been distin¬ 
guished, as stated in 35 G.J.S. p 378 note 10. 

It is an essential element of rape, attempted rape, 
and assault with intent to commit rape, that there 
be the utmost resistance on the part of the female, 
and what constitutes the utmost resistance in these 
connections is treated in Rape §§ 12 c, 27. 

UTOR. Latin, in the civil law, to use. 36 

UTTER. As a verb, the word “utter” is defined as 
meaning to declare or assert, directly or indirectly, 
by words or actions, that a thing offered [as an in¬ 
strument], is genuine 37 or good; 38 to emit at 


18. Stedman Me«LD. 

Similarly described 

The uterus is a pear shaped organ 
In the female anatomy, and the low¬ 
er portion thereof Is the cervix and 
contains the cervical canal—Kirch- 
ner v Dorsey A Dorsey. 284 N.W. 
171. 175. 226 Iowa 283. 

19. A maxim meaning. 'The useful 
Is not vitiated by the useless." or 
"surplusage does not spoil the re¬ 
maining part if that is good in it¬ 
self "—Black L.D. 

Applied in 

US—U. S. v Watkins. DC. 28 P 
Cae No 16,649. S Cranch CC 441. 
Ind.T.—Sellers v. Catron. 82 8 W. 742, 
744, 6 Ind.T. 26S. 

Va.—Breckenridge ▼. County School 
Board, 135 SG. 693. 695. 146 Va. 1 
66 C.J. p 379 note 37 [a]. 

Ml U.S.—Interstate Natural Gas Co 
▼. Gully. D.CMiss* 4 F.Supp. 697. 
699. 


(1) "Public utility** defined gener¬ 
ally see Public Utilities I 1. 

(2) Other phrases employing the 
word "utility" and of which more 
recent adjudications have not been 
found see 66 CJ. p 879 note 52-p 380 
note 58. 

81. U.8.—Interstate Natural Gas Co 
v. Gully. D.CMiss.. 4 F.Supp. 697. 
699. 

Ala.—Randolph v. Builders' A Paint¬ 
ers* Supply Co* 17 8a 711, 733, 106 
Ala. 601. 

•1 C.J.S.— 40 


22. US —Seymour v. Ford Motor 
Co.. CCAMich. 44 F 2d 306. 309. 

23. U.S—Interstate Natural Gas Co 
v. Gully, D C Miss., 4 F.Supp. 697. 
699. 

24. U S.—Interstate Natural Gas Co 
v. Gully, supra. 

66 C.J. p 379 note 48. 

25. Ohio.—Lakewood v. Cleveland 
Electric Co.. 21 Ohio NP..N.S., 289, 
299. 

Weed to denote adaption to produce 
a valuable result 

** 'Utility* is somewhat more ab¬ 
stract and philosophical than use¬ 
fulness or use. and is often employ¬ 
ed to denote adaption to produce a 
valuable result."—State v. City of 
St Louis, 61 aw. 658, 665. 161 Mo 
371. 

26. U.S.—Interstate Natural Gas Co. 
v. Gully. D.CMiss., 4 F.Supp. 697. 
699. 

27. U.S —Sandy MacGregor Co. v. 
Vaco Grip Co.. C.C.AOhio, 8 F.2d 
655, 656. 

28. U.S —Interstate Natural Gas Co. 
v. Gully, D.C.M1SS., 4 F.Supp. 697. 
699. 

66 C J. p 379 note 46. 

29. U.S —Seymour v. Ford Motor Co., 
CCA Mich., 44 F.2d 306. 308. j 

66 C.J P 379 note 47. 

99. Cal—Osgood v. Los Angeles 
Traction Co.. 70 P. 169, 170, 137 
Cal. 280, 92 Akl&R. 171—Pontecor- 
vo v. Clark, 272 P. 591, 699, 96 CaL 
App. 162. J 


3L Cal.—Osgood v. Los Angeles 
Traction Co . 70 P. 169. 170. 137 CaL 
280, 92 Am S R. 171. 

66 C J. p 380 note 64. • 

Phrases 

(1) "Utmost care" defined see Neg¬ 
ligence § 13. 

(2) Other phrases employing the 
word "utmost" and of which more 
recent adjudications have not been 
found see 66 C J. p 380 note 69-p 381 
note 76. 

82. Okl.—W. U. Tel. Co. v Jordan 
Petroleum Co.. 238 P.2d 820, 826, 
205 Okl. 452. 

S3. Okl.—W. U. TeL Co. v. Jordan 
Petroleum Co., supra. 

34. Tenn.—Illinois Cent. R. Co. v. 
Kuhn. 64 S.W. 202, 207, 107 Tenn. 
106. 

66 C.J. p 380 note 66. 

35. N.T.—Gregory v. Elmira Water, 
Light & R. Co, 83 N.E. 32. 34, 190 
NT. 363, 18 L.R.A.N.S., 160. 

66 C.J. p 380 note 68. 

36. Black L.D. 

66 CJ. p 381 note 77. 

87. Cal.—People v. Bradford. 258 P. 

660. 662, 84 Cal.App. 707. 

Del.— Corpus Ante «mM tft State 

V. Vandenburgr, , A.Id tl«. Ml. , 

W. W.Harr. 4*8. 

n*MM emptorin* the word “ot¬ 
ter" end of which m ere recent adjudi¬ 
cations have not been found see M 
CJ. p 881 noten N-4. 

M. Ala.—Terry v. State, 1*7 8a 44. 
4S, 1* Al a -A pp . 84*. 
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large; 3 * to make use of; 4 * to offer; 41 to pass off; 43 
to cause to pass in trade; 43 to publish; 44 to put 
forth; 45 to put in eirculation; 46 to put out; 47 
also to sell, to vend. 43 

“Utter” has been held to be synonymous with 
“publish” see 73 C.J.S. p 1251 note 20. 

The word “utter” is sometimes employed as an 
adjective, and as such is defined in the lexicons, 49 
and understood in common and ordinary accept¬ 
ance, 50 as meaning entire and complete; 51 ab¬ 
solute; 53 total. 53 

In another sense, the word “utter 9 ’ means outer or 
outside. 54 

Uttering . The verbal noun “uttering,” in rela¬ 
tion to an instrument, has been defined as meaning 
negotiation; 55 and has been construed as having the 
meaning of offering; 56 passing; 67 presenting for 
payment; 53 and proffer. 69 


Uttering a forged or fictitious instrument as a 
criminal offense is treated in Forgery § 37. 

UTTERLY. Absolutely. 60 

U T UNT UR QUOD PRIVATA LEGES SUNT IDEM 
QUI UNIVERSITATES HABENT. See 66 G.J. p 
384 note 47. 

UVEITIS. Inflammation of the entire uveal tract— 
iris, ciliary body, and chorioid. 61 

UXOR. Latin, in the civil law, a wife. 62 The word 
occurs in several Latin phrases and maxims which 
are set out in 66 C. J. p 384 notes 56-53. 

V. The twenty-second letter of the English alpha¬ 
bet. 63 The letter occurs in various abbreviations, 
see Abbreviations 1 C.J.S. p 276 note 5. 

VACANCY. The word “vacancy” is defined gen¬ 
erally as meaning an empty space; 64 emptiness; 65 


Del.—Corpus Juris quoted im State v 
Vandenburg, 2 A 2d 916, 921, 9 W W 
Harr. 498. 

66 C.J. p 382 note 83. 

39l N.Y.—People v. Rathbun, 21 
Wend 509. 527. 

40. Del.— Corpus JUris quoted la 

State v. Vandenburg, 2 A. 2d 916, 
921, 9 WW Harr. 498 
66 C.J. p 382 note 86. 

41. Del — Corpus Juris quoted la 

State v Vandenburg, 2 A. 2d 916, 
921, 9 W.W.Harr. 498. 
nL—People v. Katz, 190 N.E 913, 915, 
356 I1L 440. 

66 C.J. p 382 note 87. 

42. Del.— Corpus Juris quoted la 

State v. Vandenburg, 2 A. 2d 916, 
921, 9 W.W.Harr 498. 

66 C J. p 382 note 89. 

43. Cal—People v. Descant, 124 P. 
2d 864, 867, 61 Cal.App.2d 343. 

44. Cal—People v. Bradford, 258 P. 
660, 662, 84 Cal.App 707. 

NY—People v. Rathbun, 21 Wend. 
509, 527. 

45. Del.— Corpus Juris quoted la 

State v. Vandenburg, 2 A. 2d 916, 
921. 9 W.W.Harr. 498. 

66 C.J. p 882 note 92. 

46. Cal.—People ▼. Descant, 124 P.2d 
864, 866, 61 Cal.App.2d 343. 

Del.— Corpus Juris quoted la State v. 
Vandenburg, 2 A.2d 916, 921, 9 W. 
W.Harr. 498. 

66 C.J. p 382 note 93. 

47. Del.— Corpus Juris quoted la 
State v. Vandenburg, 2 A.2d 916, 
921, 9 W.W.Harr 498. 

66 C.J. p 382 note 94. 

46. N.Y.—People v. Fleishman, 282 
N.Y.S. 187, 189. 138 Miac. 288- 


People v. Rathbun, 21 Wend. 509, 
627. 

49. Va—Bell v Commonwealth, 195 
S E 675, 683, 170 Va. 697. 

50. Me—Moody v Moody, 108 A. 

849, 850, 118 Me. 454. 

Va—Bell v Commonwealth, 195 SE 
675, 683, 170 Va. 597. 

51. Me—Moody v. Moody. 108 A 

849. 850, 118 Me 464. 

Va.—Bell v. Commonwealth, 195 SE 
675, 683, 170 Va 597. 

Phrases employing “utter** in the 
sense of '‘entire,*’ “complete.” “abso¬ 
lute,” or “total,” and of which more 
recent adjudications have not been 
found, see 66 CJ. p 383 notes 28-30 

52. Me.—Moody v. Moody, 108 A. 

849, 850, 118 Me 454 

53. Me —Moody v. Moody, supra. 

54. Anderson L.D. 

Phrases 

(1) “Utter bar” in English law is 
the bar at which those barristers, 
usually junior men, practice who 
have not yet been raised to the dig¬ 
nity of king's counsel. These junior 
barristers are said to plead without 
the bar; while those of the higher 
rank are admitted to seats within the 
bar, and address the court or jury 
from a place reserved for them, and 
divided off by a bar. Also called 
“outer bar.”—Black L*.D. 

Va.—Bell v. Commonwealth, 195 S.E. 
675, 683. 170 Va. 597. 

(2) “Utter barristers” In English 
law are those barristers who plead 
without the bar, and who are distin¬ 
guished from benchers, or those who 
have been readers, and who are allow- 

770 


ed to plead within the bar. as the 
king's counsel are.—Black LD. 

55. N.Y.—People ▼. Rathbun. 21 
Wend 509, 528. 

Phrases employing the word “ut- 
tering’* and of which more recent ad¬ 
judications have not been found see 
66 C J. p 383 notes 12-21 

56. Ky—Commonwealth v. Fenwick 
198 S W 32. 34. 177 Ky. 685. LRA 
1918B 1189. 

66 C J. p 383 note 8. 

57. Tenn.—Abston v State. 185 S 
W. 706. 707, 134 Tenn. 604. 

66 C J. p 383 note 9. 

58. Kan—State v. Hobl, 194 P. 921 
924. 108 Kan. 261 

Tenn —Girdley v State, 29 S W 2d 
255, 257, 161 Tenn. 177. 

58. N.J.—State v Ready, 73 A. 445, 
447, 77 N.J.Daw 329. 

66 C.J. p 383 note 11. 

80. Pa.—Pearsoll v. Chapin, 44 Pa. 
9, 14. 

Phrases employing the word “ut¬ 
terly** and of which more recent ad¬ 
judications have not been found see 
66 C.J. p 383 note 40-p 384 note 46. 

61. Stedm&n Med D. 

Similarly described 

La.—McQuain v. W. R Aldrich Const. 
Co, App., 35 So 2d 675, 676. 

62. Black L.D. 

63. Webster New Int D. 

64. N.Y.—People v. Hylan, 106 N.E 
89. 91, 212 N.Y. 236. Ann.Cas.l915D 
122 . 

66 C.J. p 284 note 60. 

65. Pa.—Walsh v. Commonwealth. 
89 Pa. 419, 425. 23 Am.R. 771. 
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the state of being empty or unfilled;** the quality 
of being vacant; 67 and it also is defined as meaning 
nonoccupancy;** a state of being unoccupied. 69 

The word “vacancy” is also applied to a strip of 
unsurveyed and unsold public land. 70 

In its literal and precise sense, 71 the word “va¬ 
cancy” means a place which is empty, 72 unfilled, 73 
or unoccupied; 74 and the term is frequently used 
m this sense with reference to a post, position, or 
office. 7 * 

In its primaiy and technical sense, 76 as applied 
to an office or position, “vacancy” signifies a state of 
being not filled or occupied by a present incum¬ 
bent; 77 the state of being destitute of an incum¬ 
bent, or a want of a proper officer to officiate in such 
office; 78 but in every case the term is not to be 
taken in this strict sense. 79 The term is also de¬ 
fined in this connection as meaning an unoccupied 
office or position; 80 an unoccupied post, place, or 
office; 81 an unoccupied or unfilled post, position, or 
office; 82 a place destitute of an incumbent; 83 a 
place or post unfilled. 84 

“Vacancy” has been distinguished from “absence” 
sec 1 C.J.S. p 350 note 52.2, “failure to elect” see 35 
(*.3.8. p 481 note 75, “hiatus in incumbency” see 42 
C.J.S. p 547 note 15, “term” and “unexpired term” 


see 86 C.J.9. p 605 note 88.1, p 606 note 12. 

Fire insurance policies frequently provide that if 
there is a vacancy in the insured premises and it 
continues for a specified period of time the policy 
ceases'’to be operative, and for specific references 
in this connection see the index to the title Insur¬ 
ance. 

Vacancy in public office is treated generally in 
Officers §§ 49-53. Vacancy in particular public of¬ 
fices is treated in the appropriate titles throughout 
this work. Thus, vacancy in judicial office, such as 
that of a clerk of court, is treated in Clerks of 
Courts § 7 b, and vacancy in the office of a judge in 
Judges §§ 29-33. Vacancy m the office of a sheriff 
or constable is discussed in Sheriffs and Constables 
§§ 8, 16. Vacancy in a municipal office is treated 
in Municipal Corporations, for which see the index 
to that title, and vacancy in a state office generally 
is discussed in States § 72. Vacancy in a federal 
office is treated generally in United States § 64. 
For specific references to the treatment of vacancy 
in the office of trustee see the index to the title 
Trusts. 

VACANT. The word “vacant” comes from the 
Latin “vacare” which is a root word denoting empti¬ 
ness. 85 While the word “vacant” has no technical 


66. Mo —State v. Burkhead, 85 S W 
901. 905. 187 Mo. 14. 

66 C J. p 384 note 68 

67. Pa—Walsh v. Commonwealth, 
89 Pa. 419. 425. 33 Am R 771 

66. Iowa.—Cone v Century Fire Ins 
Co. 117 N.W. 807. 308. 139 Iowa 
205. 

66 C.J. p 384 note 66 

69. Cal—Wallace v. Pa>ne. 241 P 
879. 883, 197 Cal 539. 

70. Tex.—Hughes v. Rhodes, Civ 
App . 137 S W.2d 820. 

71. La.—State v. Young, 68 So. 241, 
247. 137 La. 102. 

76. Ga—Parkerson v. Hart, 88 SE 
2d 397. 400, 200 Ga. 660. 

66 C J. p 384 note 61. 

Vhrasss employing the word “va¬ 
cancy" and of which more recent ad¬ 
judications have not been found see 
66 C.J. p 384 note 69-p 386 note 43. 
73. Tenn.—Richardson ▼. Young. 125 
8.W. 664, 686, 122 Tenn. 47L 
66 C.J. p 884 note 62. 

Similarly expressed 

A place once filled, but not so any 
longer—State ex rel. Bancroft v. 
Frear. 128 N.W. 1068, 1075. 144 Wis. 
79. 140 Am.S.R. 992. 

74^ La.— State v. Young. 68 So. 241, 
247.127 La. 102. 

76. Cal.—Wallace v. Payne. 241 P. 
•79. 188. 197 CaL 629. 


Ga —Parkerson v. Hart, 38 S.E 2d 
397. 400. 200 Ga. 660 
La—State v Young, 68 So. 241. 247, 
137 La 102 

Wis —State ex rel. Bancroft v Frear. 
128 NW. 1068. 1075, 144 Wis. 79, 
140 Am St R. 992 

76. Conn—Alcorn ex rel. Hendrick 
v Keating. 181 A. 340, 341, 120 
Conn 427. 

77. Conn—Alcorn ex rel. Hendrick 
v. Keating, supra. 

Classification of vacancies 

(1) Vacancies are either original, 
constructive, or accidental, or abso¬ 
lute. A vacancy is original when an 
office is created and no one has been j 
appointed to fill it. It is constructive j 
when the incumbent has no legal 
right or claim to continue in office, 
but can be legally replaced by an¬ 
other functionary. A vacancy is acci¬ 
dental or absolute when, the incum¬ 
bent having died, resigned, or been 
removed, there is no one in esse dis¬ 
charging the duties of the office.— 
State v. Dowling, 120 So. 593, 611, 167 
La. 907—State v. Rareshide, 32 La. 
Ann. 934. 937. 

(2) "Confusion has often arisen, 
we think, from a failure to note that 
vacancies are of two kinds, either 
actual or constructive; that is, those 
that exist in fact and are unaffected 
by statute, and those that do not oc¬ 
cur except as they are create* by 
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statute. If an incumbent dies or re¬ 
signs. a vacancy m fact occurs, an 
actual vacancy, and this is its com¬ 
mon meaning"—Gnnnell v. Bunker, 
98 A. 69. 70. 115 Me 108. 

(3) An absolute vacancy exists 
where there is no one lawfully in the 
office exercising its functions—State 
v. Johnson, 237 P. 12, 14, 135 Wash. 
109. 

78. Or.—Starkweather v. Hoss. 279 
P. 768, 770, 126 Or. 630. 

79. Conn—Alcorn ex rel. Hendrick 
v. Keating, 181 A. 340. 341, 120 
Conn 427. 

80. Me—Gnnnell v. Bunker, 98 A. 
69, 71, 115 Me. 108. 

8L Me—Gnnnell v. Bunker, supra. 

88, Cal.—Wallace v. Payne, 241 P. 
879, 883, 197 CaL 539. 

83. Me.—Gnnnell v. Bunker, 98 A. 
69, 71. 115 Me. 108. 

86. Mo.—Kotins v. Draper, 43 Mo. 
225, 227. 

85. U.S—Jelin ▼. Home Ins. Co., D 
C N.J., 5 F.Supp. 908, 900. 
Emptiasss >11 —ibradag 

"Such emptiness is all-embracing, 
and must, of course. Include all mat¬ 
ter, whether animats or inanimate. 
In that sense, a vacant house Is one 
empty of human beings."—Jelin v. 
Homs Ins. Gs, supra. 
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or peculiar mmaiag ,* It is said that it generally I unfilled ;* 1 not oeeapled*' or pat to m" 
refers to inanimate object*,” and thus is sometimes The word -vacant" la also defined as meaning not 
defined aa me a ning without inanimate objects.** by n <^^4 or in ea mbent;»* not occupied 

In its primary sad ordinary sense,** and as gen- or filled with an incumbent or tenant;** unoc- 
erally used,** “vacant” m e an s deprived of eon- copied ; 1 devoid of occupants;* without a dweller ; 8 
tents ;* 1 without contents;** empty;** not filled;** having no incumbent ; 4 without an incumbent ; 5 


88 . Mo.—State ex Inf. McKlttrick 
Wilson. 188 S.W.2d 499. 802. 260 
Mo. 488. 142 AL.R. 1486. 

Tenn.—Williams v. Mabry. 141 S.W. 

2d 481. 484. 178 Tenn. 343. 

Tex.— Corpus Juris cited la Republic 
Ins. Co. v. Watson. Civ.App., 70 S. 
W.2d 441. 443. 

88 GJ. p 888 note 45. 

CoastraeA with inference to its ass 
The word “vacant" should be con¬ 
strued with reference to the connec¬ 
tion in which it is used, and in view 
of the purpose Intended to be attain¬ 
ed or accomplished through its use 
by the legislature—Walters v. Rin¬ 
nert, 81 P.2d 119. 120. 167 Okl. 573. 

87. N.D.—Parmeter v. Williams- 
burgh City Fire Ins. Co., 185 N.W. 
810. 811. 48 N.D. 630. 

88. Cal.—Foley v. Sonoma County 
Farmers* Mut. Fire Ins. Co of So¬ 
noma. App. 108 P.2d 939. 940. 

Tex.—Phoenix Assur. Co.. Limited, 
of London v. Shepherd. Civ^App.. 
115 S.W 2d 992. 993. 

Similarly expres s ed 

The word “vacant** is associated 
with the removal of inanimate ob¬ 
jects from a dwelling.—Foley v. So¬ 
noma County Farmers' Mut. Fire Ins. 
CO.. 116 P.2d 1. 2. 18 Cal.2d 232. 
Otherwise sxpressed 

“It Is erroneous to assume that the 
word denotes a condition of realty 
that Is bare, empty, or devoid of ob¬ 
jects upon it.”—Ocean Fifth Realty 
Corp. v. Stem. 109 N.T.S.2d 92. 94. 202 
Misc. 336. 

89. Tex.—Corpus Juris died la Re¬ 
public Ins. Co. v. Watson. Civ.App.. 
70 S.W.2d 441. 443. 

66 C.J. p 387 note 46. 

90l Okl.—Walters v. Rinnert, 31 P. 
2d 119. 120. 167 Okl. 573. 

8L Cal —Foley v. Sonoma County 
Farmers' Mut. Fire Ins. Co. of So¬ 
noma. App.. 108 P.2d 939. 040. 

Okl.—Walters v. Rinnert. 31 P.2d 119, 
120. 167 Old. 573. 

Tex.—Phoenix Assur. Co. Limited, of 
London v. Shepherd, 137 S.W.2d 
006. 997. 134 Tex. 669—Phoenix 
Assur. Co., Limited, of London, ▼. 
Shepherd. Civ^App. 115 S.W.2d 992. 
994. 

00 C.J. P 887 note 47. 

H, U.S.—John Conlon Coal Co. 
Rochester American Ina Co., New 
York. D.GPa., 10 F.Supp. 01, 02. 

Without contents of substantial 
value.—Phoenix Assur. Co* Limited, 


of London v. Shepherd, Tex.Clv.App., 
115 S.W.2d 902, 994. 

98, 17.8—Jelin v. Home Ina Co., G 
C.A.N.J., 72 F.2d 326. 327—John 
Conlon Coal Co. v. Rochester Amer¬ 
ican Ins. Co., New York, D.GPa. 16 
F.Supp. 01. 92. 

Cal.—Foley v. Sonoma County Farm¬ 
ers' Mut. Fire Ins. Co. of Sonoma 
App., 108 P.2d 939. 940. 

Mo.—State ex inf. McKettrlck v. Wil¬ 
son, 166 S.W.2d 499. 602, 860 Mo. 
486. 143 A.L.R. 1465. 

Okl —Carpenter v. Carter, 29 P.2d 
83. 86. 167 OkL 238. 

Tenn.—Williams v. Mabry, 141 S.W. 

2d 481, 484, 176 Tenn. 343. 

Tex—Phoenix Assur. Co Limited, of 
London v. Shepherd, 137 SW.2d 
996, 997. 134 Tex. 669—Phoenix 

Assur. Co., Limited, of London v. 
Shepherd. Civ App., 115 SW.2d 992, 
994— Corpus Juris cited in Repub¬ 
lic Ina Co. v. Watson, Civ.App. 70 
8 W.2d 441. 443. 

66 C J. p 387 note 50. 

Rmpty of everything but air 
Iowa—Limburg v. German F. Ins 
Co., 67 N.W. 626. 627, 90 Iowa 709. 
48 Am.S.R. 468, 23 L.R.A. 99. 

Stats of being empty 
Okl.—Walters v Rinnert, 81 P.2d 119, 
120, 167 Okl. 673. 

94. U.S.—John Conlon Coal Co. v. 
Rochester American Ins. Co, New 
York, D.C.PA, 16 F Supp 91. 92 

Tex.— Corpus Juris cited in Republic 
Ins Co v. Watson, Clv.App., 70 S. 
W.2d 441. 443. 

66 C J. p 887 note 67. 

“That Is vacant which la without 
that which has filled or might be ex¬ 
pected to fill it.*'—Knight v. Trigg, 
100 P. 1060, 1064, 16 Idaho 256. 

95. N.Y.—Howard v. Roncarelli, 101 
N.Y.S 2d 122, 124, 198 Misc. 910. 

66 GJ. p 387 note 62. 

98. N.Y.—Howard v. Roncarelli, su¬ 
pra 

66 GJ. p 887 note 60. 

Rights or possibilities of oeeupanoy 
"Vacant has extensive reference to 
rights or possibilities of occupancy.'* 
—Knight v. Trigg. 100 P. 1060, 1064, 
16 Idaho 256. 

97. N.Y.—Howard v. Roncarelli, 101 
N.Y.S.2d 122. 124, 198 Misc. 010. 

98. Mont.—State ▼. Callow, 254 P. 
127, 195, 78 Mont. 808. 

99. N.Y.—Bedell v. Bdgett, 104 N.Y. 
& 1013, 1014, 120 App.Div. 451. 

L Mb.—State sx inf. McKettrlck v. 
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Wilson. 106 S W.2d 499, 502, 250 Mo. 
486, 143 A.L.R. 1465. 

Okl.—Carpenter v. Carter, 30 P.2d 83, 
85. 167 Okl. 238. 

Tenn.—Williams ▼. Mabry. 141 8.W. 

2d 481. 484, 176 Tenn. 843. 

66 C.J. p 387 note 68. 

Similarly defined 

Unoccupied or unused, as land.— 
Howard v. Roncarelli. 101 N.Y.S.2d 
122, 124. 198 Misc. 910. 
fi. Idaho.—Knight v. Trigg, 100 P. 

1060. 1064. 16 Idaho 256. 

66 GJ. p 387 note 49. 

Without an occupant 

Ind.—Baggerly v. Lee. 78 N.E. 921. 

923, 87 lnd.App. 139 
Without a claimant, tenant, or ooen- 
pier 

N.Y.—Bedell v. Edgett, 104 NYS 
1013. 1014, 120 AppDiv. 451. 

3. Me.—Russell v. Granite State 
Fire Ins. Co.. 116 A. 554, 556, 121 
Me. 248. 

66 C.J. p 388 note 67. 

As applied to a dwelling, “vacant” 
carries the notion that there is no 
dweller therein 

U S.—Jelin v. Home Ins. Co., GC.A. 

N.J., 72 F 2d 326. 327. 

Pa.—Kinneer v. Southwestern Mut. 
Fire Ass'n. 179 A. 800, 801, 118 Pa. 
Super. 312. 

66 C.J. p 888 note 67 [a]. 

Moms# inhabited by no one Is called 
vacant.—Bedell v. Edgett. 104 N.Y.S. 
1013, 1014, 120 App.Div. 461—66 C.J. 
p 387 note 56 [a]. 

"A new house Is as vacant as one 
tenanted for years which was aban¬ 
doned yesterday.”—Williams v. Ma¬ 
bry. 141 S W 2d 481, 484. 176 Tenn. 
343—66 C J. p 888 note 65 [a]. 

4. Idaho—Knight v. Trigg, 100 P. 
1060, 1064, 16 Idaho 256. 

5b Iowa.—Shaffner f. Shaw, 180 N. 

W. 858, 854, 191 Iowa 1047. 

Me —Grinnell v. Bunker, 98 A. 09, 70, 
116 Me. 108. 

Mo —State ex Inf. McKettrlck t. Wil¬ 
son, 166 S.W.2d 499. 502. 860 Mo. 
486, 148 A L.R. 1465—State ex rel. 
Sanders v. Blakemore. 15 8.W. 060. 
961, 104 Mo. 340. 

Mont—State ex rel. Buckner v. City 
of Butte. 109 P. 710. 712. 41 Mont. 
377. 

Nev.—State v. Irwin, 5 Nev. Ill, 130. 
Okl.—Carpenter v. Carter, 29 P.2d 
82. 85. 167 Okl. 288. 

Tenn.—Williams v. Mabry, 141 8.W. 
2d 481, 484. 176 Tenn. 843—Conger 
V. Roy, 267 S.W. 122, 124, 151 Tenn. 



91 C.J.S. VACATE 

destitute of on incumbent;* unoccupied by a legally I vacant; to be free from, void ai, or without; to 
qualified incumbent. 7 I lack, or want, a thing. 11 


“Vacant” is further defined as meaning entire 
abandonment,* and also void.* 

It is stated ante p 505 notes 97, 96 that “unoccu¬ 
pied” and “vacant” are not synonymous, and also 
that the two terms are interchangeable and equiva¬ 
lent in meaning. 

Fire insurance policies frequently specify that the 
contract of insurance will be void if the insured 
premises become vacant and remain so for a specified 
time, and the construction which has been placed 
on the word “vacant” as used in this connection is 
discussed in Insurance § 556 a. 

Phrases employing the word “vacant” are set out 
in the note. 10 

VACATE. It has been said that in its original Latin 
form, the word “vacate” was invariably used to de¬ 
fine the state and condition of some existing thing 
at some particular point of time, had no transitive 
power whatever, but meant to be empty, void, or 


In its English form the verb has acquired an ac¬ 
tive sense through a long period of transition, by 
popular usage, and in consequence of its early adop¬ 
tion as a technical and legal term. 12 

In one sense the word “vacate” is defined as mean¬ 
ing to leave empty or unoccupied; 13 to make va¬ 
cant; 14 to empty, give up, or leave; 15 to abandon; 1 * 
to cease from filling or occupying; 17 to move out; 1 * 
to quit; 1 * to quit possession of; 20 to surrender 
possession by removal; 21 to yield up possession. 22 
In this sense “vacate” imports finality or perma¬ 
nence, 23 and usually does not mean merely to leave 
temporarily. 24 

The word “vacant” is also defined as meaning to 
put an end to. 25 

In a somewhat different sense, and as applied to 
judgments, 26 orders, 27 or the like, “to vacate” means 
to annul; 28 to cancel or rescind; 2 * to declare, to 
make, or to render, void; 30 to defeat; 31 to deprive 


SO—-State v Malone. 174 S.W. 267. 
259. 131 Tenn. 149—Richardson v. 
Voung, 125 S.W. 664. 68 S. 122 Tenn 
471. 

Legal meaning' 

"The legal meaning ... is 
that the office has no occupant who 
holds by a good title in law"—Lail 
v City and County of Denver, 297 
P. 512. 616. 88 Colo. 362—66 C.J. P 
387 note 65. 

O. Me —Grinnell v Bunker, 98 A. 
69. 70. 115 Me 108. 

7. Ga.—Parkeraon v. Hart, 38 SB 
2d 397. 400. 200 Ga 660 
Ind —Board of Com’rs of Dearborn 
County v. Droege. App., 66 N.E 2 d 
134, 137. 

66 C J. p 388 note 64. 

6 Tex—Phoenix Assur. Co. Limit¬ 
ed, of London v Shepherd. 187 S.W 
2d 996. 997. 134 Tex. 669—Corpus 
Ml oitad la Republic Ins. Co. v. 
Watson. Civ.App.. 70 SW.2d 441. 
443—Southern Nat. Ins. Co. v. Cobb, 
Civ.App., 180 8.W. 166. 156. 

WtwCM»1y npi iHifl 

The word “vacant" implies entire 
abandonment, nonoccupancy for any 
purpose.—Foley v. Sonoma County 
Farmers' Hut. Fire Ina. Co. of Sono¬ 
ma. Cal App.. 108 P.2d 939. 940. 

9. Me —Rueeell v. Granite State 
Fire Ins. Go- 116 A. 664. 656, 121 
Me. 248. 

66 C.J. p 388 note 78. 

10. Fhreeos 

(1) “Vacant house* see 41 C.J.S. 
P 868 note 8S.L 


( 2 ) “Vacant land" see Property fi 
7d (2) (e). 

(3) "Vacant lot" see 64 C.J.S. p 
841 note 53. 

(4) “Vacant succession" as a term 
of the civil law see Descent and Dis¬ 
tribution S lc. 

(5) Other phrases employing the 
word “vacant" and of which more re¬ 
cent adjudications have not been 
found see 66 C J. p 389 note 84-p 390 
note 13. 

11 - Pa.—Walsh v. Commonwealth. 
89 Pa. 419. 425. S3 AmR. 771. 

12. Pa—Walsh v. Commonwealth, 
supra. 

Phrases employing the word “va¬ 
cate" and of which more recent adju¬ 
dications have not been found see 66 
C.J. p 390 note 32-p 391 note 38, p 392 
notes 64-70 

13. Ky —Commonwealth ex rel 

Funk v. Huntsman, 237 S.W.2d 876, 
878. 

66 C.J p 390 note 23. 

14. N.Y.—Ocean Fifth Realty Corp. 
v. Stern, 109 N.Y.S.2d 92. 94, 202 
Misc. 335. 

66 C.J. p 390 note 24. 

15. Philippine—Pamintuan v. Llor- 
ente. 29 Philippine 341, 346. 

Tex—Ruble v. Ruble, Civ.App, 264 
S.W. 1018. 1019. 

16. Pa.—Corr v. Philadelphia, 81 Pa. 
Co. 171, 175, 14 Pa.Dist 35. 

17. Philippine.—Pamintuan v. Llor- 
ente, 29 Philippine 241, 345. 

66 C.J. P 390 note 20. 

18. Mont.—Polich v. Severson, 216 
P. 786, 787, 68 Mont 226. 
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1 19. Philippine.—Pamintuan v. Llor- 
ente. 29 Philippine 341, 345 

20 . Miss —Thornton v. Boyd, 25 
Miss. 598, 607. • 

2 L Philippine—Pamintuan v. Llor- 
ente, 29 Philippine 341, 345 

Tex—Ruble v Ruble, CivApp., 264 
SW. 1018, 1019. 

22. Mont—Gullickson v. Mitchell. 
126 P.2d 1106. 1110, 113 Mont 359— 
Polich v. Severson. 216 P. 785. 787, 
6 S Mont. 225. 

23. Mont—Gullickson v. Mitchell, 
126 P 2d 1106. 1110, 113 Mont 359. 

94. Mont—Gullickson v. Mitchell, 
supra. 

25. Iowa.—McCarl v. Clarke County, 
148 NW. 1016, 1017, 1018, 167 Iowa 
14. 

66 C? J p 390 note 31. 

26. Philippine.—Bautista v. Johnson, 
2 Philippine 230. 231. 

27. Minn—In re Phelps* Estate^ 101 
N.W 496. 497. 93 Minn. 350. 

28L Wyo —Kinsella v. Farmers* 
Lumber Co, 264 P. 87, 81, 88 Wyo. 
13. 

66 C.J. p 381 note 58. 

29. Philippine.—Pamintuan v. Liar* 
ente, 29 Philippine 241, 245. 

30. U.S.—Stewart v. O'Neal, Ohio, 
237 F. 897, 906, 150 C.CJL 547. 

66 C.J. p 891 note 55. 

To T en d e r an act wold 

Philippine.—Pamintuan v. Llorentet 
29 Philippine 241. 245. 

3L Philippine.—Pamintuan v. Llor- 
ente, supra. 



VACATE 

of force; 5 * to make of no authority ot validity; 55 
to set aside; 54 to suspend. 55 

“Vacate” has been held to be synonymous with, 
or equivalent to, “discontinue” see 26 C.J.S. p 1332 
note 99JL, and “reverse” see 77 C.J.S. p 336 note 40, 
and has been distinguished from “suspend” see 83 
G. J.S. p 925 note 98. 

Vacated . It has been said that “vacated” is not 
a technical word, 55 and it has been defined as mean¬ 
ing abandoned, 57 and also as meaning devitalized. 55 
The word is commonly used with reference to prem¬ 
ises. 39 

“Vacated” has been held to be equivalent to “re¬ 
voked” see 77 C.J.S. p 363 note 46. 

VACATION. It has been said that there is a want 
of uniformity in the meaning of the word and that 
it is employed indiscriminately in several different 
senses. 40 
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In one sense the word “vacation” means a res¬ 
pite 41 or time of respite 45 from active duty; 45 a 
scheduled period during which activity or work is 
suspended; 44 a stated interval in a round of duties 
or employment; 45 a period of leisure or rest; 40 
a recess or leave of absence; 47 a holiday; 45 inter¬ 
mission of a stated employment; 49 an intermission 
of procedure; 50 an intermission or rest period dur¬ 
ing which activity or work is suspended; 51 a period 
of freedom 52 or relief 53 from duty. 

A vacation may be a personal privilege, 54 and, as 
such, it may be waived. 55 

In its ordmaiy sense the word “vacation” sug¬ 
gests a temporary status, 50 implying continued 
service, 57 and a “vacation” is not the end of employ¬ 
ment. 58 

In industry and business, etc., a “vacation” is a 
period of exemption from work granted to each 
employee, 59 and in the field of education, a “vaca- 


38. Philippine.—Pamintuan v. Llor- 
ente, supra. 

33. Philippine.—Pamintuan v. Llor- 
ente, supra. 

Wyo—Kinsella v Farmers* Lumber 
Co.. 264 P. 87. 91. 38 Wyo. 13. 

34. Ohio.—Ohio Fuel Gas Co v. City 
of Mt. Vernon. *174 N E. 260, 262, 
37 Ohio App 163. 

66 C.J. p 391 note 62. 

38. Ohio.—Bi^ Four Coal Co. v. 
Hocking Valley Ry. Co., 31 Ohio 
App. S3, 35. 

66 C.J p 392 note 63. 

33. X.T. —Dempsey v. John A. Lynch 
Co. 25 N.T.S 2d 164, 165, 175 Misc. 
716. 

Phrases employing the word •‘va¬ 
cated” and of which more recent ad¬ 
judications have not been found see 
66 C.J. P 391 notes 42-50. 

37. Pa.—Corr v. Philadelphia, 31 Pa. 
Co. 171, 175, 14 Pa-Dist. 35. 

66 C.J. p 391 note 39. 

38. “When a thing is vacated it is 
devitalized ” 

US—Stewart v. O'Neal. Ohio, 237 F. 

897, 906, 150 C.CA. 547. 

Ohio—Ohio Fuel Gas Co. v. City of 
Mt. Vernon. 174 N.E. 260, 262, 37 
Ohio App. 159. 

33. Premises are vacated when one 
ceases to occupy them and not when 
one physically denudes them of their 
contents.—Ocean Fifth Realty Corp 
v. Stern. 109 NT.S.2d 92, 94, 202 
Misc. 336. 

"Premises, to be vacated, must be 
unfilled and unoccupied, without a 
claimant, tenant, or occupier "—Roth- 
bart v. Rothman. 127 N.T.S. 1095. 
1096, 143 App.Div. 156. 

40. Va.—Brown ▼. Hume, 16 Gratt. 
456. 466. 57 Va. 456, 466. 


Phrases employing the word “vaca¬ 
tion” and of which more recent adju¬ 
dications have not been found see 
66 C.J. p 393 notes 99-3, 6-10, p 395 
notes 36-49. 

41. Pa—In re Dauber. 30 A.2d 214, 
216. 151 Pa.Super 293. 

42. Conn.—Kelly v. Administrator. 
Unemployment Compensation Act, 
72 A 2d 64, 56. 136 Conn 482 

Pa.—In re Dauber. 30 A 2d 214. 216, 
151 Pa.Super. 293. 

43. Pa.—In re Dauber, supra. 

44. Conn.—Kelly v. Administrator. 
Unemployment Compensation Act, 
72 A.2d 54. 66. 136 Conn. 482. 

46. Mont—Kettlekamp v. Watkins, 
225 P. 1003. 1006, 70 Mont. 391. 

66 C.J. p 393 note 95. 

46. Vt.—Gutzwlller v. American To¬ 
bacco Co., 122 A. 586, 588. 97 Vt. 
281. 

47. Pa.—In re Dauber, 30 A.2d 214, 
216, 151 Pa Super 293. 

48. Vt—Gutzwlller v. American To¬ 
bacco Co., 122 A. 586, 588, 97 Vt 
281. 

66 C.J. p 393 note 88. 

49. Ill —Conkling v. Ridgely, 1NE. 
261, 263, 112 Ill. 36, 64 Am R. 204. 

Tex.—Accousi v. G. A. Stowers Fur¬ 
niture Co, Civ.App., 83 SW. 1104, 
1105. 

50. Mont—Kettlekamp v. Watkins, 
225 P 1003, 1006, 70 Mont 391. 

51. Pa—In re Dauber, 30 A.2d 214, 
216, 151 Fa.Super. 293. 

52. Pa —Mattey v. Unemployment 
Compensation Bd of Review, 63 A. 
2d 429, 431, 164 Pa.Super 36—In re 
Dauber. 30 A.2d 214, 216, 151 Pa. 
Super. 293. 

66 C J. P 393 note 96. 
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53. Mont —Kettlekamp v. Watkins. 
225 P. 1003, 1006, 70 Mont 391. 

66 C J. p 393 note 96. 

54. NT.—Nolan v. State. 44 NTS 
2d 328. 331. 

66 C.J. p 393 note 97. 

55. N.T—Nolan v. State, supra. 

66 C J. p 393 note 97 

56. Ohio —Cross v. Motorists Mut. 
Ins. Co., 90 NR 2d 166, 167, 88 
Ohio App. 113. 

57. Pa—In re Dauber. 30 A 2d 214, 
216, 151 Pa Super. 293—Mattey v. 
Unemployment Compensation Bd 
of Review. 63 A.2d 429. 431. 164 Pa. 
Super. 36. 

66 C J. p 393 note 98. 

58. Pa.—Mattey v. Unemployment 
Compensation Bd. of Review, supra 
—In re Dauber. SO A.2d 214. 216, 
151 Pa Super. 293 

66 C.J. p 393 note 98 

Not termination, of relation 

”A master who in recognition of 
faithful service gives his servant a 
vacation does not thereby terminate 
the relation.”—In re Dauber, supra 

59. Conn —Kelly v. Administrator, 
Unemployment Compensation Act, 
72 A.2d 54. 56. 136 Conn. 482 

Benefit to employer and employee 
A “vacation,** on the one hand, 
meaiis a beneficent eurcease from 
regular duty that a period of free¬ 
dom, rest, or diversion for the em¬ 
ployee may be enjoyed, and, on the 
other hand, a gain to the employer 
through a recuperated and better sat¬ 
isfied employee. 

Cal —Nicholson v. Amar, 45 P.2d 697, 
7 Cal.App.2d 290. 

N.T.—Nolan v. State. 44 N.T.S.2d 328, 
SSL 
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VADIUM 


turn” is the intermission of the regular studies and 
exercises of an educational institution between 
terms. 60 

The eligibility of an employee to receive unem¬ 
ployment compensation while on vacation, or while 
the place of employment is closed for vacation pur¬ 
poses is treated in Social Security and Public Wel¬ 
fare §§ 159,164. 

In government a “vacation" is the recess of 
senates. 61 

As used in relation to courts, a “vacation” is 
either the period between terms or a recess extend¬ 
ing over one or more judicial days, as stated in 
Courts § 167. 

In relation to an act, the word “vacation” has a 
primary meaning expressive of the physical act of 
emptying; or of leaving empty or unoccupied; 62 
and in another and derivative sense the word may 
refer to the act of making void ; 63 a vacating. 64 

The vacation of highways is treated in Highways 
§§ 113-129 and the vacation of judgments is treated 
m Judgments §§ 265-310. 

VACCINA. Cowpox, a contagious eruptive disease 
occurring in cattle. Also, a disease, usually local 
and limited to the site of inoculation, induced in 
man by inoculation with the virus of cowpox. 65 

VACCINATION. In its original sense, 66 the word 
“vaccination” means inoculation with the virus of 
cowpox, or vaccina, as a means of producing im¬ 
munity against smallpox. 67 The word is now also 
used to mean the injection of a killed culture of a 
specific bacterium as a means of prophylaxis or 


cure of the disease caused by that microorganism. 08 

The requirement of vaccination of persons gener¬ 
ally as a reasonable regulation to protect the health 
of the public from disease is treated in Health § 14; 
vaccination of school children is treated in Schools 
and School Districts §§ 453, 454, 469; vaccination 
of college students is discussed in Colleges and Uni¬ 
versities §§ 3, 25. See also the index to the titles 
Constitutional Law and Municipal Corporations. 

VACCINE. In one sense the word “vaccine” means 
relating to vaccina in the cow or man. In another 
sense, the virus of cowpox, used by inoculation to 
confer immunity against smallpox. The term has 
been extended by analogy, but incorrectly, to denote 
the modified and attenuated virus of any disease, in¬ 
capable of producing a severe infection, but af¬ 
fording protection, when inoculated, against the ac¬ 
tion of the unmodified virus; and also to denote 
bacterine, emulsion of deadly cultures of specific 
bacteria in saline solution, employed hypodermical¬ 
ly. 69 

VACUITY. Applied to a void tax proceeding, the 
word has been defined as meaning emptiness, nihility, 
vacancy, or want of reality, 70 and has been said to 
be more than an irregularity, error, or mistake in 
the performance of a duty. 71 

VACUUM. In practical use, an inclosed space 
from which the air (or other gas) has been very 
nearly removed, as by an air-pump. 72 As practically 
the same as “suction” see 83 C.J.S. p 773 note 81. 

VADIUM. That sort of bailment where goods or 
chattels are delivered to another as a pawn, to be 


00. Kan —Emporia Bd of Education 
v. State. 62 P. 466, 467, 7 Kan.App. 
620 

66 C J. p S93 note 5. 

•1. Ill'—Conklin^ v. Ridgely, IKE 
261. 262. 112 Ill 36, 64 Am R. 204. 

68. Webster New IntD. 

66 C J p 392 note 76. 

63. Tex.—Accousi v. G A. Stowers 
Furniture Co., Civ.App, 83 S W. 
1104. 1106. 

Oft. Tex—Accousi v. O. A. Stowers 
Furniture Co., supra. 

•6. Stedm&n Med.D. 

See Vaccination and Vaccina Infra 
notes 66—69. 

66. Early use of term 

“The word 'vaccination* was orig¬ 
inally used to describe the method, 
discovered hy Jenner late in the 
eighteenth century, of inoculating 
with cowpox for the purpose of pro¬ 
curing immunity from small pox 
In the second volume of General 


Laws of Massachusetts, by Stearns, 
Shaw and Metcalf, published in 1823, 
the earliest statute, enacted on March 
6. 1810. for compulsory inoculation 
‘with the cowpox.* St.1809, c. 117, is 
indexed under the nord 'vaccination.* 
St 1855. c 414. required that all chil¬ 
dren should be 'vaccinated' before 
attaining the age of two years and 
before being admitted to the public 
schools In our statutes, and even 
in common speech, the word 'vac¬ 
cinated,* without explanation or qual¬ 
ification, meant in 1855 and still 
means, inoculated against smallpox." 
—Commonwealth v. Childs, 12 N.E. 
2d 814, 815, 299 Mass. 367. 

See Vaccina supra note 65 and Vac¬ 
cine infra note 69. 

67. Stedman Med.D. 

66 C.J. p 396 note 52. 

Phrases employing the word and of 
which more recent adjudications have 
not been found see 66 C.J. p 396 notes 
53-55. 


68. Stedman Med.D. 

69. Stedman Med D. 

66 C J p 396 note 59. 

See Vaccina and Vaccination supra 
notes 65-68. 

Phrases employing the word and of 
which more recent adjudications have 
not been found see 66 C.J p 396 notes 
60-64. 

70. W.Va—McQueen v Ahbe, 130 S. 
E. 261, 262, 99 W.Va. 650. 

71. WVa.—McQueen v. Ahbe, supra 
—Ritchie Lumber Co. v. Nutter, €6 
SE. 646, 649, 66 W.Va. 444. 

72. Century D. 

Phrases 

(1) “Vacuum tube’* see 90 C.J.S. p 
962 note 16. 

(2) Other phrases employing the 
word "vacuum" and of which more 
recent adjudications have not been 
found see 66 C.J. p 396 notes 69-7L 
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a security to him for money borrowed of him by 
the bailor, is called in Latin “vadium” and in Eng¬ 
lish, a pawn or a pledge; 7 * and it has been said 
that the common law recognized two kinds of landed 
security, respectively known as the “ vi vum vadium” 
and “mortuum vadium,” these being treated in Es¬ 
tates § 20 b (1). 

VAGABOND. As ordinarily understood, a va¬ 
grant or homeless wanderer without means of hon¬ 
est livelihood; 74 one who wanders from place to 
place, having no fixed dwelling, or, if he has one, not 
abiding in it; a wanderer, especially such a person 
who is lazy and generally worthless and without 
means of honest livelihood. 76 The term may be 
employed as referring to an idle or dissolute per¬ 
son who goes about begging, or one who is habitually 
neglectful of his employment and does not lawfully 


provide for himself, or who habitually misspends his 
time in a specified manner; 76 and the word has 
been held to be descriptive of an idle, worthless, 
improvident fellow, who is so utterly without moral 
sense or self-respect that he will neither provide for 
his family nor take proper care of himself. 77 

“Vagabond” has been distinguished from “drunk¬ 
ard” see Drunkards § 1 b, “pickpocket” see 70 CJT.6. 
p 1058 note 10, “prostitute” see Prostitution § 1, 
and “vagrant 91 see Vagrancy § 1. 

VAGABUNDU2L As the first word of a maxim as 
to which there have been no recent applications see 
66 C. J. p 397 note 83. 

VAGINA In a female, a canal leading to the womb, 
and located back of the urethra. 76 


78. Ena.—Co gga ▼. Bernard. 2 Ld. 

Raym. 909, 913, 92 Reprint 107. 

74. Ill.—Neerin? v Illinois Cent R. 

Co., 50 N.E 2d 497, 502. 883 Ill. 366. 
N.J.—Forsyth v. Forsyth. 19 A. 119, 
122, 46 N.J.EQ. 400. 


78. N.J.—Goodman v. Eners, 168 A. 

317, 318, 11 N.J.Mlsc 811. 

76. Ill.—People ▼. Klein, 127 N.B2. 72. 

75. 292 Ill. 420. 

65 C.J. p 397 note 77. 


77. N.J—Forsyth v. Forsyth, 19 A. 
119. 122. 46 NJEq 400. 

06 GJ. p 897 note 78. 

78. Ill —Clark v. People, 79 N.B. 941, 
942, 224 IlL 554, 
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VAGRANCY 

Tfc» Tide includes an idle, wandering, disorderly or criminal mode or course of life, punishable 
as such, independent of any specific offense committed; and prosecution and punishment thereof. 

Hatton Mt to tot nit, toast* Santsi Is this ask, ass Dserfpttre-Wwi Index 

Analysis 

§ 1. Definitions, statutory regulation, and nature and elements of offense in gen¬ 
eral—p 777 

2. Persons punishable as vagrants—p 781 

3. Indictment, information, or complaint—p 789 

4. Evidence—p 791 

5. Trial and review—p 794 

6. Sentence, punishment, and prevention or suppression of vagrancy—p 795 

See also descriptive word index in the hack of this Volume 


§ 1. Definitions, Statutory Regulation, and 
Nature and Elements of Offense in 
General 

a. Definitions 

b. Statutory regulation 

c. Elements of Afense 

a. Definitions 

At common law, a person la deemed a vagrant who 
gooa about from place to place without visible means of 
support, is Idle, and, although able to work for his main¬ 
tenance, refuses to do so, and lives without labor or on 
the charity of others. 

Vagrancy, at common law, consists in going about 
from place to place by a person without visible 
means of support, who is idle, and who, although 
able to work for his or her maintenance, refuses to 
do so, but lives without labor or on the charity 
of others. 1 At common law a vagrant is defined to 
be a wandering, idle person; a strolling or sturdy 
beggar; 1 a person who refuses to work, or goes 


about begging, and not merely a person who goes 
about from place to place in the neighborhood with¬ 
out any visible means of support 1 A vagrant has 
been very appropriately described as the “chrysa¬ 
lis of every species of criminal.” 4 It has been said 
that these definitions are no longer of much im¬ 
portance because statutes have so much and so 
frequently dealt with the subject of vagrancy.® 

b. Statutory Regulation 

(1) In general 

(2) Validity 

(1) In General 

Vagrancy la very generally defined and made punish¬ 
able by statute, and it may also be a proper subject of 
municipal regulation. Vagrancy statutes and ordinances 
should be strictly construed In favor of the liberty of the 
citizen. 

Vagrancy is very generally defined and made 
punishable by statutes. 6 Such enactments, it has 


a. Ala.—Prince v. State, 59 So. 2d 
878. 88 Ala.App. 699. 

Ind.—Corpus Juris ettod la Brown ▼. 
State. 99 N.E.2d 108. 104, 289 Ind. 
470. 

N.T.—People on Complaint of Har¬ 
rington v. M&rcial. 110 N.T.S.2d 
861—Corpus Juris cited la People 
v. Banwer. 22 N.Y.S.2d 666. 669. 
Wash.—State v. Orenx, 176 P.2d 638. 
?6 Wash.2d 764. appeal dismissed 
68 S.Ct. 64. 882 U.S. 748. 98 I*.Ed. 
888—State ▼. Harlows. 24 P.2d 601, 
174 Wash 227. 

W.Va—City of Huntington v. Salyer. 

63 S.E.2d 676. 126 W.Va. 897. 

•6 C.J. p 999 note 1. 


8. Mo.—Ex parte Branch, 187 S.W. 

886. 234 Mo. 466. 

66 C.J. p 399 note 2. 

a. Mich.—In re Jordan, 69 N.W. 
1087. 90 Mich. 8. 

A Mo.—Ex parte Branch, 187 S.W. 
886. 887. 284 Mo. 466. 

6b DL Corp us Juris oitod la People 
v. Bel cast ro, 190 N.B. SOI. 803. 366 
Ill. 144. 02 A.L.R. 1223. 

N.T, Corpus Juris cited la People 
v. Banwer. 22 N.T.8.2d 666. 669. 
Wash.—State v. Grens, 176 P.2d 633. 
26 Wash.2d 764, appeal dismissed 
68 S.Ct 64, 822 U.S. 748, 98 I*.Ed. 
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336—State v. Harlows, 24 P.2d 601, 
174 Wash 227. 

66 C.J. p 399 note 6. 

6. Ill —Corpus Juris cited la People 
v. Belcastro, 190 N.E. 301, 303, 356 
Ill. 144. 92 A.L.R. 1223. 

Wash.—State ▼. Harlows, 24 P.2d 601, 
174 Wash. 227. 

"Vagabond" dlstftaguiuhed 

“Vagabond” has been distinguished 
from the statutory word “vagrant.”— 
Johnson v. State, 13 8.W. 1005. 28 
TexApp. 662. 

"Vagabond" equivalent to vagrant 
(1) A “vagrant” Is one who strolls 
from place to place, an Idle wanderer. 
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been said, are in fact rather of the nature of po¬ 
lice regulations to prevent crime 7 and public bur¬ 
dens and charges than of the nature of ordinary 
criminal laws prohibiting and punishing an act or 
acts as a crime or crimes. 8 Thus, vagrancy while 
not a crime is an offense of a criminal nature, 9 
and statutes defining a vagrant, and prescribing a 
punishment therefor, state a public offense. 10 

The purpose of vagrancy statutes is to subject 
persons, whose habits of life are such as to make 
them objectionable members of society, to police 
regulations promotive of the safety or good order 
of the community in which they are found, 11 and 
to prevent them from becoming charges on the 
public 12 but not to punish them for the doing of 
specific overt acts. 18 In other words, the purpose 
of vagrancy statutes is to prevent crimes which 
may likely flow from a vagrant’s mode of life, 14 
by cutting out at the roots breeding places of many 
crimes offensive to the personal well-being of many 
citizens, which endanger private property and 
threaten the peace. 15 Such preventive purpose 
wholly fails if a law enforcement officer must wait 
until a crime is committed. 16 Where a statute con¬ 


tains separate heads defining vagrants, the per¬ 
sons enumerated under each head are vagrants, 17 
but in order to be punishable thereunder the per¬ 
son must come within one or more of these heads. 18 
Vagrancy statutes are not retroactive in nature and 
are not applicable to prosecutions for offenses com¬ 
mitted before their going into effect. 19 

Municipal regulation . The suppression of acts 
in the nature of vagrancy may be a proper subject 
of municipal regulation. 20 Municipal corporations 
may declare what acts shall constitute vagrancy, 21 
and such power may be delegated to them by the 
state. 22 The power must be confined within rea¬ 
sonable bounds 23 and limited to the generally accept¬ 
ed meaning and scope of the law relating to the 
subject. 24 The statutory definition of vagrancy 
cannot be enlarged by a municipal ordinance. 25 
The corporation may denounce idleness of persons 
who are able to work and who have no visible means 
of support as vagrancy. 26 It has been held that an 
ordinance declaring certain persons to be vagrants 
is not invalid because it prohibits the jury from 
considering the possession of money or valuables 
on the question of vagrancy, merely declaring that 


specifically, one who has no settled 
habitation, a vagabond—Neering v 
Illinois Cent. R. Co, 50 NE 2d 497. 
383 I1L 366. conformed to 53 N E 2d 
271. 321 IlLApp. 625 

(2) A “vagabond” ordinarily means 
a vagrant or homeless wanderer 
without means of honest livelihood. 
—-Neering v. Illinois Cent. R. Co. su¬ 
pra. 

7. DC—Clark v. District of Colum¬ 
bia, MunApp, 34 A.2d 711. 

Ill— Corpus furls cited in People v. 
Belcastro, 190 NE. 301, 303, 356 I1L 
144. 92 A.LR. 1223. 

Wash.— Corpus Juris quoted in State 
v. Grenz 175 P.2d 633, 637. 26 
Wash.2d 764, appeal dismissed 68 
S Ct 64. 332 U S. 748, 92 L Ed 336 

8 . Ill.— Corpus Juris cited in People 
v. Belcastro, 190 NE 301, 303. 356 
Ill. 144, 92 A.L.R. 1223 

N J — Corpus Juris cited in State v. 
Gaynor, 197 A. 360. 363, 119 N.J. 
Law 582. 

NY—Forbes' Case, 11 Abb.Pr. 52. 19 
How Pr. 467. 4 ParkCr. 611. 

Wash.— Corpus Juris quoted in State 
v. Grenz. 176 P2d 633, 637. 26 
Wash 2d 764, appeal dismissed 68 
8 Ct. 54, 332 U.S. 748, 92 L Ed. 336 

N - Y — ln re Charles' Estate. 40 N. 
Y.S 2d 906, 181 Misc. 194. 

24k Cal.—People v. Babb, 229 P.2d 
843, 103 Cal.App.2d 326. 

XL D.C.—Clark v. District of Co¬ 
lumbia, Mun.App., 34 a 2d 711. 
Xinn.—Corpus Juris cited in State v. 


Suman, 12 NW2d 620, 621, 216 
Minn 293. 

66 C J. p 399 note 9. 

12. N.Y.—People v. Sohn. 199 N.E 
501, 269 N.Y. 330 

Va—Morgan v Commonwealth. 191 
SE. 791, 168 Va 731, 111 A.L.R. 
62. 

66 C.J. p 399 note 10 

j 13. Ill —Commonwealth v. Diamond, 
143 N.E 503, 248 Mass 511 

; 16. DC —District of Columbia v 
Hunt. 163 F.2d 833. 82 U S App D C. 
159—Beail v. District of Columbia, 
Mun App., 82 A 2d 765, reversed on 
other grounds 201 F.2d 176, 91 U.S. 
App D.C. 110. 

15. Va—Morgan v. Commonwealth, 
191 S E 791, 168 Va. 731. Ill A.L.R 
62. 

Id. DC —Beail v. District of Colum¬ 
bia, Mun App, 82 A.2d 765, reversed 
on other grounds 201 F 2d 176, 91 
U.S.AppDC. 110 

17. Ala.—Flandell v State. 19 So 2d 
401, 31 Ala App 620, certiorari de¬ 
nied 19 So 2d 404, 246 Ala. 122— 
Snitzer v State. 199 So. 745, 29 
Ala App 697—Hallmark v. State, 
185 So. 908, 28 Ala App. 416. 

66 C.J. p 399 note 12. 

18* Ala—Johnson v. State, App., 67 
So 2d 902—Spriggs v. State, App., 
63 So.2d 735—Hall v. City of Bir¬ 
mingham, 61 So 2d 773, 36 Ala.App. 
590, certiorari denied 61 So.2d 775, 
258 Ala 211—Brooks v. State, 34 
So.2d 175, 33 AlaApp. 390—Flan¬ 
dell v. State, 19 So.2d 401, 31 Ala 
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App 520. certiorari denied 19 So. 
2d 404. 246 Ala 122—Hallmark v 
State A 85 So. 908. 28 AlaApp. 416 
—Brown v. State, 58 So. 794, 4 Ala 
App 122. 

One offense 

The vagrancy statute enumerating 
in twelve subdivisions certain acts 
constituting vagrancy creates but one 
offense and a person convicted under 
two subdivisions has but one sen¬ 
tence to serve.—People v Allington. 
229 P.2d 495. 103 Cal App.2d Supp 
911. 

19. Ala—Crawley v. State, 41 So 
175, 146 Ala 145. 

N.Y.—People v. Edwards, 180 N.YS 
631. 

88. La—City of New Orleans v 
Postek, 168 So. 553, 180 La 1048 
43 C.J. p 440 note 86. 

Protection by municipalities of mor¬ 
als generally see Municipal Corpo¬ 
rations 9 135. 

81. La—City of New Orleans v. 

Postek, supra 
43 C.J. p 440 note 87. 

88* Or—Nichols v. Salem, 89 P. 
804, 49 Or. 298. 

23. Minn—State v. Stone, 105 N. 
W. 187, 96 Minn. 482. 

24. Mich—In re Way, 1 NW. 1021, 
41 Mich. 299. 

43 C.J. p 440 note 90. 

25. Mich.—In re Way, supra 

88 . Mo—Taft v. Shaw, 225 S.W. 457, 
284 Mo. 531. 

43 C.J. p 440 note 91. 
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as a rule of evidence such possession shall not be 
deemed a visible means of gaining a livelihood. 27 

Construction. Vagrancy statutes should be con¬ 
strued strictly, and executed carefully, in favor of 
the liberty of the citizen. 28 Also, vagrancy statutes 
must be construed in view of the purpose for which 
they are enacted, namely, the prevention of crime. 29 
They should not, however, be so construed as to 
bar from society or intercourse with other human 
beings persons who have been convicted of crime 
and who have served the sentence imposed. 30 The 
doctrine of noscitur a sociis should be applied to 
vagrancy statutes so that a word or phrase used in 
such statutes should be construed in the light of the 
clauses with which it is associated. 31 

(2) Validity 

The legislatures and municipal governing bodies act¬ 
ing under delegated authority may within constitutional 
limitations enact statutes or ordinances defining vagrancy 
and Imposing punishment for the offense. 

Within limitations imposed by the organic law 
of the state and federal governments, legislatures 32 
and municipal governing bodies, acting under dele¬ 
gated authority , 33 may, by statute or ordinance, de¬ 
fine vagrancy and impose punishment for the of¬ 
fense. In the main, the validity of statutes and or¬ 
dinances of this character has been upheld as against 
objections that they were m violation of the state 


VAGRANCY § % 

or federal constitutions, 84 and the enactment there¬ 
of declared to be a valid exercise of the police pow¬ 
er. 35 

Thus, statutes or ordinances have been upheld 
which define as vagrants, able-bodied persons who 
habitually loaf, loiter, and idle m any public place 
for the larger portion of their time, without regular 
employment and without any visible means of sup¬ 
port ; 36 persons loitering, without legitimate reason, 
on or near a public school being attended by chil¬ 
dren ; 37 persons known to be pickpockets, thieves, or 
burglars, and having no visible means of support, 
if found prowling around a steamboat landing, rail¬ 
road depot, place of public amusement, or at any 
public gathering or assembly; 38 persons who may 
be found loitering around houses of ill fame, gam¬ 
bling houses, or places where liquor is sold or 
drunk, without any visible means of support; 39 per¬ 
sons “tramping or wandering around from place to 
place without visible means of support;" 40 persons 
found loitering, without visible means of support, 
m any community; 41 “confidence operators;” 42 
“common prostitutes;” 43 “lewd or dissolute per¬ 
sons;” 44 lewd, disorderly, or dissolute persons; 45 
every person who roams from place to place without 
any lawful business; 48 persons pretending to tell 
fortunes; 47 professional gamblers; 48 persons solic¬ 
iting business for professional gamblers; 49 male 


an f. S.C —Greenville v. Ward, 77 S E 
1021, 94 S.C 321. 

28. Minn.—Corpus Juris cited in. 

State v. Suman, 12 N W 2d 620. 621. 
216 Minn. 293. 

66 C J p 399 note 14. 

29. DC—Clark v. District of Co¬ 
lumbia. Mun App . 34 A 2d 711 

30l D C.—Clark v. District of Co¬ 
lumbia, supra. 

31. Mo—State v. Hagen. App., 130 
S.W.2d 260—State v. Pad berg. App , 
116 S.W.2d 72. 

32. Cal — Corpus Juris oitsd in 
People ▼. Babb. 229 P2d 843, 845. 
103 Cal App 2d 326 

Va.—Morgan v Commonwealth, 191 
SS. 791, 168 Va. 731. Ill ALR 
62. 

Wash.—State v. Grens. 176 P.2d 633, 
26 Wash 2d 764, appeal dismissed 
68 SCt. 54. 332 US 748. 92 LEd 
386—State v. Harlowe, 24 P 2d 601, 
174 Wash 227. 

66 C.J. p 399 note 17. 

33. La.—City of New Orleans v 
.Postek. 158 So. 663, 180 La. 1048. 

66 C.J. p 399 note 18. 

34. Aria—State v. Starr, 113 P.2d 
356. 67 Arts. 270. 

D.C.—Rogers ▼. District of Colum¬ 
bia, Mun.App., 31 A 2d 649. 


La—City of New Orleans v. Postek. 

158 So. 553. 180 La 1048 
66 C.J p 399 note 19 

35. Ariz—State v Starr, 113 P.2d 
356. 57 Ariz 270. 

La —City of New Orleans v Postek, 
158 So 553. 180 La 1048. 

Va—Morgan v Commonwealth. 191 
SE 791 168 Va 731, 111 A L R 62 
Wash —Corpus Juris cited in State v. 
Grenz. 175 P 2d 633, 638, 26 Wash 
2d 764. appeal dismissed 68 S Ct 54, 
332 US. 748, 92 L Ed 336—State v. 
Marlowe, 24 P.2d 601, 174 Wash. 
227 

66 C J p 400 note 20. 

36. Tex—Ex parte Strlttmatter, 124 
SW. 906. 58 TexCr. 156. 137 Am. 
S R 937, 21 Ann.Caa. 477. 

66 C J p 400 note 21. 

37. Aria—State v. Starr, 113 P.2d 
356, 57 Aria 270. 

38. Mass—Commonwealth v. Ellis, 
93 NE 823. 207 Masa 572. 

39. Mo—Ex parte Branch, 137 S.W. 
886, 234 Mo 466. 

66 C J. p 400 note 23. 

40. Mo —Ex parte Karas trom, 249 S. 
W. 595, 297 Mo. 384. 

66 C.J. p 400 note 24. 

41. Kan.—In re Clancy, 210 P. 487. 
112 Kan. 247. 


42. Cal—Ex parte Hayden, 106 P. 
893. 12 CaLApp. 145 

66 C.J. p 400 note 26. 

43. Tex—Ex parte Strlttmatter, 124 
S W 906 58 Tex Cr 156. 137 Am.S 
R 937. 21 Ann Cas. 477. 

44. Cal—In re McCue, 96 P. 110, 7 
Cal App 763 

66 C.J. p 400 note 28 

45. Wash—State v. Harlowe, 24 P. 
2d 601, 174 Wash. 227 

Statute held valid 

Statute defining vagrant as a lewd, 
disorderly, or dissolute person is not 
void as penalizing state of being 
rather than act, since “lewdness” and 
“dissoluteness” apply to unlawful 
gratification of lust, either publicly 
or privately, and imply a course of 
conduct, and any practice that tends 
to corrupt morals is legitimate sub¬ 
ject for regulation or prohibition.*— 
State v. Harlowe, supra. 

46. Cal—Ex parte Cutler, 36 P. 2 d 
441, 1 Cal.App.2d 273. 

47. NY— People v. Ashley, 172 N.T. 
•S. 282, 184 App.Div. 520. 

66 C.J. p 400 note 29. 

48. La.—Town of M&rksville v. 
Brouillette, 77 So. 790. 142 La. 916. 

66 C.J. p 400 note 30. 

49. La.—Town of MarksviUe v. 

Brouillette, supra. * 


779 



91 C.J.& 


fl YAGRANCY 

persons habitually associating with prostitutes and 
habitually loitering around houses of prostitution; 60 
and “persons engaged in any unlawful calling.’* 60 
Such statutes are not rendered invalid by failure 
to define therein words of general use easily under¬ 
stood by men of average intelligence. 66 

Nevertheless not all statutes or ordinances re¬ 
lating to vagrancy have been upheld. 53 The legis¬ 
lative power, it has been said, must be confined with¬ 
in reasonable bounds, 66 so that while a legislature 
may define a vagrant and provide punishment for 
such a person, he must be proved guilty according 
to established rules of law. 55 A statute which is 
indefinite, which leaves construction of what is a 
vagrant to be arbitrarily decided by individuals, 
without prescribing any rules, basis, or limitations 
to act as a guide in forming judgment, is invalid. 56 
It is not competent for the legislature to denounce 
mere inaction as a crime without some qualifica¬ 
tion. 67 The following statutes or ordinances have 
been held unconstitutional and invalid: A statute 
providing that one convicted of vagrancy, although 
not accused or convicted of any crime, may be hired 
out for a designated time to the highest bidder; 68 
a statute providing that whoever, being a male per¬ 
son able to perform manual labor, has not made 
reasonable effort to procure employment or has 
refused to labor at reasonable prices, 60 a statute 
making punishable as vagrants all persons between 
the ages of sixteen and sixty years who fail or 
refuse to work thirty-six hours a week in some law¬ 
ful occupation or business, regardless of the finan¬ 
cial ability to maintain himself and his dependents 


without perforating such labor, and regardless of his 
ability to obtain employment except as therein pro¬ 
vided; 60 a statute providing that all persons re¬ 
puted to be habitual violators of criminal laws or 
reputed to act as associates or companions of such 
persons, or reputed to carry concealed weapons; 61 
a statute providing that any person who shall habit¬ 
ually “loaf, loiter, or idle** on a street or highway, 
or in a public place shall be guilty of a misdemean¬ 
or; 62 an ordinance which forbids any one know¬ 
ingly to associate with persons having the reputa¬ 
tion of being thieves, burglars, etc., with the intent 
to agree to commit any offense; 62 and an ordinance 
which attempts to punish a person as a vagrant 
who is found trespassing on private premises with¬ 
out giving a good account to the court for his or her 
conduct. 64 

c. Elements of Offense 

In order to sustain a conviction for vagrancy all the 
elements of the offense as defined at common law or by 
statute must be present. 

All the elements of the offense as defined at com¬ 
mon law or by statute, must be present or a con¬ 
viction cannot be sustained. 66 The absence of any 
one or more of the elements will prevent the offense 
from being made out. 66 

Single act or omission . At common law one can¬ 
not be held a vagrant merely by reason of a single 
act of omission or commission, 67 and this is gen¬ 
erally the rule under statutes defining the offense. 68 
In other words, one can become a vagrant only 
by reason of a course of conduct; a manner of 


GO. La.—State v. McCormick. 77 So. 

288, 142 La. 680, LR.A.1918C 262. 

66 C.J. p 400 note 32. 

BL Kan.—In re Clancy, 210 P. 487, 
112 Kan. 247. 

58. Va.—Morgan v. Commonwealth, 
191 S E. 791, 168 Va. 731, 111 A.L K. 
62. 

53. 111.—People v. Eisen, 191 N.E. 
219, 357 Ill. 106. 

54. Minn—State v. Stone, 105 N.W. 
187, 66 Minn. 482. 

55. Ill.—People v. Alterle, 190 N.E. 
205, 256 Ill. 307. 

68 . I1L—People v. Belcaatro, 160 N. 

EL 201. 356 I1L 144, 62 A.L.R. 1222. 
57. CaL—In re McCue, 66 P. 110, 7 
Cal.App. 765. 

Wash.—State v. Harlowe, 24 P. 2 d 601, 
174 Wash. 227. 

M. Mo.—In re Thompson, 22 S.W. 
863, 117 Mo. 83. 38 Am.S.R 636, 20 
L.RJL 462. 

46 C.J. p 400 note 26. 

54. Ohio.—Ex parte Smith, 12 Ohio 
N.P07.8., 278. 

44 CUT. p 406 note 87. 


90. W.Va—Ex parte Hudgins, 103 
SE 327. 86 W.Va. 626, 6 A L.R. 
1361. 

66 C J. p 400 note 38. 

41. Ill.—People v. Alterle. 190 N.E 
305, 356 Ill. 807—People v. Belcas- 
tro, 190 NE. 301, 856 Ill. 144, 92 
A.LR 1223. 

Eepnte 

Word “repute* is synonymous with 
words “reputation" and "opinion."— 
People v. Belcaatro, supra. 

42. U.S —Territory of Hawaii ▼. 
Anduha. C.CJLHawall, 48 F.2d 171. 

66 C.J. p 400 note 39. 

48. Mo.—Ex parte Smith, 36 S.W. 

628, 629, 135 Mo. 223. 

66 OJ. p 401 note 40. 

44. Minn—State ▼. Stone, 105 N.W. 
187, 96 Minn. 482. 

66 C.J. p 401 note 41. 

45. Minn.—Corpus Parts «A6eA In 

State v. Sum&n, 12 N.W.2d 620, 621. 
216 Minn. 29S. 

66 C.J. p 401 note 42. 
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64. Ala.—Brooks ▼. State, 34 So.2d 
175. 83 Ala.App. 390. 

66 C J. p 401 note 43. 

47. Cal.—People v. Scott, 296 P. 601. 

113 Cal.App Supp 778. 

Wash.—Corpus Purls cited la State v 
Grenz, 175 P.2d 633, 637, 26 Wash 
2d 764, appeal dismissed 68 S Ct. 
54, 232 U.S. 748, 92 L Ed 336—State 
v. Harlowe, 24 P.2d 601, 174 Wash 
227. 

68 . Minn.—Corpus Purls died In 

State ▼. Suman, 12 N.W.2d 620, 621, 
216 Minn. 298. 

Va.—Morgan v. Commonwealth, 191 
S.E. 791, 168 Va. 731, 111 A.L.R. 
62. 

66 C.J. p 401 note 44. 

Etngl* SOt Of 141MM66 

The idleness and wandering about 
described in vagrancy statute is aim¬ 
ed at a mode of life, and not at one 
isolated Instance of idleness of only 
a few hours* duration at most.— 
Brooks v. Stats. 84 Bald 175, II Ala. 
APP. 390. 
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life; 09 the statutes in effect punish one for being a 
certain kind of person, and not for the doing of an 
overt ad. 70 The crime is personal and individual 
and cannot be committed jointly or in concert, since 
in essence it is a personal condition arrived at not 
instantaneously but by a mode of living. 71 A single 
act of lewdness or dissoluteness may be sufficient, 
however, to constitute a person a vagrant if it is 
of such a nature as reasonably to justify an infer¬ 
ence that no one not of a lewd or of a dissolute 
character would do such an act even once. 72 It 
is competent, moreover, for the legislatures to make 
a single act or omission constitute vagrancy, and 
it has sometimes been done. 72 

A present condition or status . Vagrancy is a 
present condition or status; 74 in other words, va¬ 
grancy statutes can be applied only to those per¬ 
sons who meet the description at the time the charge 
is made under them, 75 or the offense was commit¬ 
ted; 76 the abandonment of the vagrant’s life ceases 
to make the party a vagrant. 77 

§ 2. Persons Punishable as Vagrants 

a. In general 

b. Persons able to work having no visi¬ 

ble means of support and living 
without work 
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c. Persons wandering about streets with¬ 

out lawful business 

d. Persons who neglect or refuse to sup¬ 

port wife and family 

e. Persons guilty of prostitution and sim¬ 

ilar offenses 

f. Fortune tellers 

g. Gamblers 

h. Infants and married women 

i. Other persons punishable as vagrants 

a. In General 

Persons are punishable as vagrants only when they 
come within the common.law or statutory meaning of the 
word. 

Where vagrancy is not defined by statute, persons 
are not punishable as vagrants unless they come 
within the common-law meaning of the word. 78 
Therefore, merely going about in a community with¬ 
out any visible means of support does not make a 
person a vagrant; it must further appear that the 
person is idle, and seeking to live on the charity 
of others, unwilling, although able to do so, to 
work for his maintenance. 79 The fact that accused 
has a criminal record does not make him a vagrant 
subject to punishment for vagrancy. 20 


89. Ala—Brooks v. State, supra 
Minn —Corpus Juris cited la State ▼ 
Suman. 12 N.W.2d 620, 621, 216 
Minn 293 

Tex—Ex parte Oates. 238 S.W. 930, 
91 Tex Cr. 79. 

Va—Morgan v. Commonwealth, 191 
SE 791. 168 Va. 731, 111 AJL.R. 
62. 

Crime at continuous nature 

In prosecution for vagrancy under 
portion of statute defining as a va¬ 
grant any person who unlawfully 
sells or barters any spiritous, vinous, 
or malt or other intoxicating liquors, 
state is not confined to single act of 
accused, but by competent evidence 
may show any number of separate 
and distinct acts, since crime is of a 
continuous nature —Williams v. 
State, 176 So. 312, 27 Ala.App. 640, 
certiorari denied 176 So. 914, first 
case, 224 Ala. 646. 

m Minn.—Corpus Ms cited la 
State ▼. Suman. 12 N.W.2d 620, 
621, 216 Minn. 292. 

Pudfiltf conduct 
* The vagrancy statute denounces 
and makes punishable being in a 
state of vagrancy rather than the 
particular conduct enumerated in the 
statute as evidencing or characteris¬ 
ing such condition.—District of Co¬ 


lumbia v. Hunt, 163 F 2d 833, 82 U.S. 
AppDC. 159 
Suspicious person 

The offense of being a “suspicious 
person" does not consist of particu¬ 
lar acts, but of the mode of life, the 
habits and practices of the accused 
in respect to character or traits 
which it is object of ordinance cre¬ 
ating offense to suppress —City of 
Youngstown v. Aiello. 100 N.E2d 62, 
156 Ohio St. 32. 

71. D.C.—Hunt v. District of Co¬ 
lumbia, MunApp., 47 A.2d 783, af¬ 
firmed 163 F.2d 833, 82 U.S.AppD. 
C. 159. 

78. Cal.—People v. Babb, 229 P.2d 
843. 103 Cal App.2d~326. 

73. Wash.—Corpus Juris cited In 
State v. Grens, 176 P.2d 633, 637. 
26 Wash 2d 764, appeal dismissed 
68 S.Ct. 64. 332 U.S. 748, 92 LEd. 
336—State v. Harlows, 24 P.2d 601, 
174 Wash. 227. 

66 C.J. p 401 note 47. 

74. Colo.—Corpus Juris cited in 
Handler v. City and County of Den¬ 
ver. 77 P.2d 132, 136, 102 Colo. 63 

D.C.—Hunt v. District of Columbia, 
Mun.App., 47 A.2d 783, affirmed 163 
F.2d 833, 82 U.S.App.D.C. 159. 

N.Y.—People v. Santiago, 79 N.Y.S. 

2 d 139, 192 Misc. 72—People on 
I Complaint of Harrington v. Mar- 
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cial. 110 N.Y S 2d 361—People v. 
Banwer. 22 N.Y.S 2d 566. 

Tex—Cox v State. 206 S W. 131. 134, 
84 Tex.Cr. 49 

75. Cal —Corpus Juris cited in 
People v. Babb. 229 P.2d 843, 845. 
103 Cal App 2d 326. 

NY.—People v. Santiago. 79 N.Y.S. 
2d 139, 192 Mi sc. 72—People on 
Complaint of Harrington v. Mar- 
cial, 110 N Y S 2d 361—People V 
Banwer, 22 N Y S 2d 566. 

66 C.J p 401 note 48. 

7a Cal.—Corpus Juris cited In 
People v. Babb. 229 P.2d 843. 845. 
103 Cal-App 2d 326. 

Acts oocurring before arrest 
Accused can be prosecuted for va¬ 
grancy by being lewd and dissolute 
even though the necessary proof con¬ 
sists of acts occurring before the 
arrest—People v. Allington. 229 P. 
2 d 495, 103 Cal.App.2d Supp. 911. 

77.. Tex.—Cox v. State, 205 S.W. 181, 
124. 84 Tex.Cr. 49. 

7a W.Va.—City of Huntington v. 
Salyer. 89 8.3L2d 676. 135 W.Va. 
297. 

66 C.J. p 401 note 59. 

7a Mich.—In re Jordan, 50 N.W. 
1087. 90 Mich. 3. 

oa N.Y.—People ▼. 8du>, 199 NJE. 
501, 289 N.Y. 33a 
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§2 VAGRANCY 

k Persona Able to Work Having No Visible 
Means of Support and Living without 
Work 

Pfnoni able to work, who, without visible means of 
support, live without work, may be considered vagrants. 

Some of the statutes defining vagrancy and mak¬ 
ing it punishable are, with respect to one of the 
classes of persons therein designated as vagrants, 
substantially a codification of the common-law defi¬ 
nition, namely, persons able to work, who, without 
visible means of support, live without work. 81 The 
gist of the offense, it has been said, is the failure 
or refusal of the offender to work when work is 
necessary to support himself or his family; 82 and 
want of visible means of support is an indispensa¬ 
ble element of the offense. 83 This element of the 
offense is aimed directly at the loafers, ne’er-do- 
wells, and idlers who hang around public streets 
and places, especially in the congested areas of large 
cities, and the obvious intent of the legislatures in 
such cases is to compel such individuals to engage 
in some legitimate and gainful occupation from 
which they might maintain themselves and thus 
remove the temptations to lead a life of crime or 
to become public charges. 84 

The mere fact of living without employment is 
not an offense, if the person is able to do so be¬ 


cause he has sufficient means either belonging to 
himself or which are provided for him in a legiti¬ 
mate way. 85 If all the elements of the offense enu¬ 
merated by these statutes are present, a conviction 
of vagrancy is authorized, 88 and it is of no con¬ 
sequence that accused has a fixed place of abode 
where he usually lodges. 87 This, it was said, is 
especially true where accused’s loafing and loiter¬ 
ing was about pool rooms, barrooms, lewd houses, 
or other places of like character. 88 On the other 
hand, a conviction is not authorized if one or more 
of the elements enumerated by statute is absent. 89 

One is not a vagrant within the statutes, whose 
idleness and lack of employment are temporary and 
involuntary, 90 and who works whenever work is 
available; 91 nor are persons physically or mental¬ 
ly incapacitated, 92 and the statutes, being intended 
merely to enforce honest and reputable living, do 
not compel anyone to earn more than his necessities 
require. 93 Hence, one who earns his living, al¬ 
though it be of a very meager nature, cannot be 
convicted of vagrancy. 94 Mere possession of funds 
is not necessanly proof of visible means of support 
within the statutes, 95 the visible means of support 
intended by the statutes is lawful means of sup¬ 
port; 96 and this is necessarily so where the local 
statute in express terms so provides 97 Under some 
statutes one may be guilty of vagrancy only vhen 


81. NY—People v. Sohn, supra. 
N.C—State v Oldham, 30 S.E 2d 318, 

224 N.C. 415. 

Parsons Inolndad 

A "vagrant" is one who hangs 
about public streets and public plac¬ 
es, does not work and does not wish 
to work, has no visible means of 
support and does not desire lawful¬ 
ly to obtain money for support.— 
People on Complaint of Moody v. 
Johnaken, 94 N.Y.S.2d 102, 196 Misc. 
1059. 

82. Ga.—Hartman v. State. 46 S E. 
628, 119 Ga. 427—Lewis v. State, 
59 S.E 933, 3 GaApp 322. 

Nogloot to soak employment 

Neglect to seek employment is an 
essential element of offense, since 
without it mere misfortune would be 
punishable.—People v. Sohn, 199 N.E 
501, 269 N.Y. 330. 

83. Tex—Ex parte Strittmatter, 124 
S.W 906, 58 Tex.Cr. 156, 137 Am.S. 
XL 937, 21 Ann.Cas. 477. 

86 C.J. p 401 note 55. 

"Visible means of rappofP 

(1) What constitutes "visible 
means of support*' within statutory 
definition of vagrancy is difficult of 
precise definition or measurement — 
People on Complaint of Moody v. 
Johnaken, 94 N.T.S.2d 102, 196 Misc. 
1059. 


(2) Mere possession of money, or 
even an entire lack of it, should not 
be regarded as proof positive either 
of visible means of support or the 
lack of such means.—People v. Cram¬ 
er, 247 N.Y S 821, 824. 139 Misc. 546. 
Adequate means of support 

Under statute making absence of 
visible means of support an element 
of the offense of vagrancy, the leg¬ 
islature meant visible adequate 
means of support, and in order to 
avoid the effects of the statute the 
"means" must be sufficient to main¬ 
tain a person reasonably and with¬ 
out resorting to crime or unlawful 
occupations —People v. Banwer, 22 
N.Y.S.2d 566. 

84. N.Y—People ▼. Banwer, supra 
—People v. Gesino, 22 N Y S.2d 285, 
174 Misc. 895. 

88 . Miss.—Gentry v. Town of 
Booneville, 24 So.2d 88, 199 Miss. 1. 
N.Y.—People v. Sohn, 199 NE 501. 
269 N.Y. 330—Corpus Juris quoted 
In People v. Banwer, 22 N.Y S 2d 
566, 571. 

N.C.—State v. Custer, 65 N C. 339. 

86 . Ga.—Carter v. State, 55 S.E. 477, 
126 Ga. 570. 

66 C.J. p 401 note 57. 

87. Ga.-fChrter v. State, supra. 
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88 . Ga —Carter v. State, supra. 

89. N.Y —People v Gesino, 22 N Y 
S 2d 285. 174 Misc 895 

66 C J. p 402 note 60 

90. Mo—State v. Padberg, App , 115 
S W 2d 72. 

66 C.J. p 402 note 61. 

Honest efforts to secure employment 
unsuccessful 

N.Y.—People v. Banwer. 22 N Y S 2d 
566 

91. Mo—State v. Padberg, App. 115 
S W 2d 72. 

Tex—Senegal v. State, 16 S.W 2d 
1070, 112 Tex.Cr. 408. 

68 - N.Y—People v. Banwer, 22 N.Y 
S 2d 566. 

93. Ga.—Leonard v. State, 63 S.E. 
530, 6 Ga.App. 494. 

94. N.Y —People v. Gesino, 22 N.Y 
S 2d 285, 174 Misc. 895. 

66 C J. p 402 note 64. 

95. N.Y.—People v. Banwer. 22 N.Y 
S 2d 566. 

96. Tex—Branch v. State, 166 S.W. 
605, 73 Tex.Cr. 471. 

67. Ga.—Lewis v. State, 59 S.E. 933, 
3 GaApp. 322. 

Tenn.—Hutchins v. State, 110 S.W.2d 
319, 172 Tenn. 108. 

66 C.J. p 402 note 67. 
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the fact that he has no visible income lawfully ac¬ 
quired is coupled with the fact that he consorts with 
idlers, gamblers, and the like . 98 

c. Persons Wandering About Streets without 
Lawful Business 

Under some statutes, persons wandering about the 
streets at late hours of the night without any visible or 
lawful business, and unable to give a good account of 
themselves are vagrants. 

Under some statutes, every person who wanders 
about the streets at late or unusual hours of the 
night without any visible or lawful business, 99 and 
not giving a good account of himself, 1 is a vagrant. 
It is not necessary, under such a provision, that ac¬ 
cused committed any overt act. 2 The words “visible 
or lawful business” are used in the sense of good 
and sufficient reason, and they refer to the reason 
why accused is roaming the streets rather than any 
business or avocation in life from which support is 
derived. 8 The purpose of such statutes is to en¬ 
able law enforcement officers to keep the streets 
clear at late and unusual hours of the night of 
those persons who, by reason of being bent on seri¬ 
ous mischief, theft, or burglary have no \isible or 
lawful business or mission m the locality 4 It is 
not to be construed as a curfew law’, forbidding 
persons to be on the streets after a certain hour 
of the night, 5 and officers of the law have no right 
to compel one to account for his actions merely be¬ 
cause that person is on the street at an unusual 
hour. 6 

On the other hand, when one’s wandering and 
conduct on the streets at a late or unusual hour 
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is such as to give reasonable grounds for the be¬ 
lief that his purpose in being on the street is not 
a legitimate one, the law may validly require that 
he be called on to account for his actions and may 
deem his failure to give a good account as proof 
that his purpose on the street is not a legitimate 
one. 7 There must be an order or demand, how¬ 
ever, to accused for an explanation of his presence 
in the street and replies by accused to casual or 
bantering questions will not support a conviction. 8 
Where all the elements of the offense as enumerated 
in the statute are present, a conviction of vagran¬ 
cy is authorized, notwithstanding accused might be 
a person of fixed abode having lawful means of 
support. 9 

Under a city ordinance providing that a person 
found wandering or loitering without being able 
to give a satisfactory account of himself may be 
convicted as a suspicious person, a person who was 
in a forbidden place for a short time to consult his 
attorney on legal matters has been held not to be 
wandering or loitering, and prior periods of loitering 
and incarceration in various state jails may not be 
cumulated for the purpose of a conviction. 19 

d. Persons Who Neglect or Refuse to Support 
Wife and Family 

A man who, being able to do so, neglects or refuses 
to support his wife and family without legal excuse is a 
vagrant under some statutes. 

Statutes frequently define as a vagrant a man who, 
being able to do so, neglects or refuses to support 
his wife and family, and make such failure an of¬ 
fense. 11 Such a statute is aimed at able-bodied 


98. Va—Morgan v. Commonwealth. 
191 SE 791. 168 Va 731, 111 AL. 
R 62 

99. Wash.—State ▼. Grens, 175 P.2d 
633, 26 Wash 2d 764, appeal dis¬ 
missed 68 S.Ct. 54. 332 U.S 748. 92 
LEd. 336. 

Statute construed and applied 

Word '•Street” Is broad enough to 
apply to a roadway outside the In¬ 
corporated limits of cities or towns 
—State v. Grens, supra. 

Wandering 

It Is no defense that accused used 
an automobile to travel in a direct 
line, without hesitation, some seven 
miles, and hence, did not ”wander 
about/'—State v. Grens, supra. 

1 . DC.—Beail v. District of Colum¬ 
bia. 201 F.2d 176, 91 U.SAppDC. 
110 . 

JL Wash.—State v. Grens, 175 P.2d 
€33. 20 Wash.2d 764, appeal dis¬ 
missed €8 S.Ct. 54. 332 U.S. 748. 92 
I«.Ed. 836. 

3. Cal.—Ebc parte McLaughlin, 116 
P. 684, 16 Cal.App. 270. 


DC—Beail v. District of Columbia, 
Mun.App, 82 A.2d 765, reversed on 
other grounds 201 F.2d 176, 91 U.S. 
AppDC 110. 

Wash—State v. Grens, 175 P 2d 633, 
26 Wash 2d 764, appeal dismissed 
68 S.CL 54. 332 US. 748, 92 L.Ed. 
336. 

4L Wash.—State ▼. Grens, supra. 

5. DC—Beail v. District of Colum¬ 
bia. MunApp., 82 A.2d 765, revers¬ 
ed on other grounds 201 F.2d 176, 
91 U.S.App.D C. 110. 

8 . DC—Beail v. District of Colum¬ 
bia, Mun App , 82 A 2d 765, reversed 
on other grounds 201 F.2d 176, 91 
U.SAppD.C. 110. 

7. D.C—Beail v. District of Colum¬ 
bia, Mun App., 82 A 2d 765, reversed 
on other grounds 201 F.2d 176, 91 
U.S.App.DC. 110. 

Btsmiialrlt grounds shown 

Where female defendant was seen 
wandering around streets time after 
time in early morning hours, often 
alone but sometimes in company of a 
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known prostitute, and engaging in 
conversations with men, with no indi¬ 
cation that such course of conduct 
had any legitimate purpose, arresting 
officer had reasonable grounds for be¬ 
lieving that her use of streets was 
not for any legitimate purpose and 
could ask that she account for her 
actions—Beail v. District of Colum¬ 
bia, Mun. App, 82 A 2d 765, reversed 
on other grounds 201 F.2d 176, 91 U. 
S App.D.C. 110. 

8 . DC.—Beail v. District of Colum¬ 
bia. 201 F.2d 176, 91 U.S.APP.D.G. 
110 . 

9. D.C—Beail ▼. District of Colum¬ 
bia, MunApp, 82 A.2d 765, revers¬ 
ed on other grounds 201 F.2d 176, 
91 U.S.App.D.C. 110. 

10l Ohio.—City of Columbus ▼. Aid- 
rich, 42 N.EL2d 915, 69 Ohio App. 
896. 

11. Ala.—McCullers v. State, 159 So. 

273, 26 Ala.App. 314. 

Mo.—State v. Padberg, App* 115 8. 
W.2d 72. 
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married men who having the ability to do so neg¬ 
lect or refuse to support their families, and the 
vagrancy denounced appertains to vagrancy of a 
criminal character. 12 In order to support a con¬ 
viction, all of the elements of the offense must be 
present, 12 and intent is a necessary element of the 
offense, 14 it being essential that the vagrancy de¬ 
nounced by the statute should be willful. 15 Hence, 
statutes of this character are not violated by one 
who has not refused or failed to make such pro¬ 
vision for his family as was in his power or ability 
to do 15 and who has not failed to take any employ¬ 
ment open to him, 17 or whose failure to support 
his wife is due to inability to obtain work, 18 or 
through the misfortune of illness or infirmity. 12 

On the other hand, subject to the limitation that 
he must be liable for the support of his wife, one 
who deserts his wife after a quarrel and assault on 
her, and who does not thereafter support her, al¬ 
though able to do so, is properly convicted as a va¬ 
grant. 20 It is not a defense to a prosecution un¬ 
der these statutes that accused married under du¬ 
ress, 21 or that his wife had been guilty of miscon¬ 
duct before mamage, as this would not justify him 
in abandoning her and leaving her without sup¬ 
port and m danger of becoming a public charge. 22 

Necessity for legal liability to support wife . It 
is essential to a conviction of a husband for non¬ 
support of his wife that he be under a legal obli¬ 
gation to do so. 28 Hence, a husband is not guilty 
of “willfully refusing or neglecting 9 ’ to maintain 
his wife where he married her after the institu¬ 
tion of bastardy proceedings against him, and where 
he was fraudulently induced to believe that he was 


rite father of the child, which he subsequently dis¬ 
covered was not his. 24 In other words the statutes 
do not make it a crime to abandon wife and dtild 
on all occasions, but they apply only when such 
abandonment is “without just cause.” 25 Thus, 
where there is legal excuse or justification for aban¬ 
donment, he is not guilty of vagrancy. 25 The risk 
incident to abandonment is on the husband, how¬ 
ever, and mere suspicions of a wife’s infidelity, 
based on hearsay or on rumors, is not sufficient. 27 

Statutes not retroactive . A statute making a man 
who quits his house and leaves his wife and chil¬ 
dren without means of subsistence guilty of va¬ 
grancy does not apply where accused left his wife 
and children before the passage of the act. 28 This 
is true although he remained away from them sub¬ 
sequent to that time. 22 

e. Persons Guilty of Prostitution and Similar 
Offenses 

Under various statutes prostitutes, persons who offer 
to commit prostitution, keepers of houses of prostitution, 
persons aiding, abetting, or participating in prostitution, 
persons habitually associating with prostitutes, and per¬ 
sons knowingly residing in houses of prostitution are guil¬ 
ty of vagrancy. 

Under some statutes persons who are prostitutes 
are punishable as vagrants, 20 and under other stat¬ 
utes they are punishable as vagrants when other 
conditions enumerated in the statutes are shown 
to exist. 31 Under a statute making punishable as 
a vagrant a common prostitute who has no honest 
employment whereby she maintains herself, 22 the 
two facts designated by the statute must concur to 
authorize a conviction. Thus, the fact that accused 


“Hoscitur a «odi*" 

Statutory provision that every 
able-bodied married man who shall 
neglect or refuse to provide for the 
support of his family shall be deem¬ 
ed a vagrant must be construed in 
the light of the clauses with which 
it is associated since maxim “nos- 
citur a sociis" applies —State v. Hag¬ 
en, Mo.App., 130 S.W.2d 250—State 
v. Padberg, Mo.App.. 115 S.W.2d 72. 

12 . Mo—State v. Hagen, App.. 130 
S.W.2d 250. 

13. Ala—Crawley v. State, 41 So. 
175, 146 Ala. 145. 

66 C.J. p 402 note 69. 

14. Mo—State v. Levy, 253 S.W. 64, 
812 Mo.App. 142. 

15. Mo.—State v. Hagen, App., 130 
S.W.2d 250—State v. Padberg, App., 
119 S.W.2d 72—State v. Burton, 
App.. 178 S.W. 219. 

14 Mo.—State v. Hagen, App., 180 
S-W.2d 250. 


17. Mo.—State v. Padberg. App., 115 
S.W.2d 72. 

66 C.J. p 402 note 72. 

18. Mo.—State v. Hagen, App., 180 
8.W.2d 250—State v. Padberg, App., 
115 S.W.2d 72—Gallemore v. Galle- 
more, 91 SW. 406. 115 Mo.App. 
179. 

10. Mo—State v. Hagen, App., 180 
S W.2d 250—State v. Padberg, App, 
115 S.W.2d 72. 

20. Mo.—State v. Chapman, App, 
202 S.W. 439. 

2 L Ala.—Gobel v. State. 72 So. 756, 
15 AlaApp. 178. certiorari denied 
73 So. 1000, 198 Ala. 690. 

22 . Miss.—-Runnels v. State, 122 So. 
769, 154 Miss. 621. 

23. Ala—Carnley v. State, 60 So. 
862, 162 Ala 94. 

Illicit child of wife ' 

With respect to guilt of vagrancy 
for abandonment of wife and chil¬ 
dren, one not father of child is not 
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required to live with and support ei¬ 
ther mother or child—McCuilers v. 
State. 169 So 273. 26 Ala App 314 

24. Ala—Carnley v. State, 50 So. 
362. 162 Ala 94. 

28. Ala—McCuilers v. State, 159 So. 

273, 26 AlaApp 314. 

28. Ala—McCuilers v. State, supra 
Adultery or unlawful fornication 
Ala—McCuilers v. State, supra 

27. Ala—McCuilers v. State, supra 

28. Ala—Crawley v. State, 41 So. 
175, 146 Ala 145. 

29. Ala—Crawley v. State, supra 

30. Ala—Valverdi v. State, 110 So. 
594, 21 AlaApp. 606. 

81. N.Y —People v. Ward. 160 N.Y.S. 
763, 95 Mlsc. 508, 34 N.Y.Cr. 451 
—People v. Flynn, 74 N.Y.S. 740, 
87 Mlsc. 90. 

32. N.Y.—People v. Ward, 160 N.Y.S. 

70S, 95 Misc. 508. 84 N.Y.Cr. 45L 
66 C.J. p 403 note 94. 
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is a prostitute and idle person,** or is found In 
premises having a reputation of being a disorder¬ 
ly resort without any showing that she is a common 
prostitute or guilty of any improper conduct 34 does 
not make her punishable as a vagrant. Neither does 
a single** or occasional 3 * act of illicit intercourse, 
although under a statute providing that a woman 
who commits prostitution or assignation of any de¬ 
scription in a tenement house shall be deemed a 
vagrant, it makes no difference whether the act 
with which accused was charged was a single one 
or one of a series, 37 the statute being designed to 
protect virtuous women and children who inhabit 
tenement houses from the intrusion of prostitutes. 33 
Vagrancy being a present status or condition, one 
who was previously a common prostitute but who 
had abandoned such life cannot be convicted of 
vagrancy. 33 

Prostitutes employed in saloon . An ordinance 
providing that prostitutes, or lewd women having 
the reputation of prostitutes, "found employed” m 
carrying beer in any saloon, shall be guilty of va¬ 
grancy, applies to prostitutes engaged in carrying 
beer in a saloon which they themselves own and 
conduct. 40 

Persons offering to commit prostitution . Under a 
statute making one who offers to commit prostitu¬ 
tion guilty of vagrancy, merely offering to com¬ 
mit prostitution is sufficient to sustain a convic¬ 
tion. 41 It is not essential that accused should have 
been a common prostitute, or that she solicited to 
the annoyance of passers by, and that she was in 
a public place for the purpose of prostitution. 42 The 
statute is directed only against females. 43 
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Keepers of houses of prostitution are, by some 
statutes, made punishable as vagrants. 44 In pros¬ 
ecutions under these statutes, the character of the 
inmates of the house determines that of the house 
itself. 45 Under a statute providing that a person 
is a vagrant who receives or offers or agrees to 
receive any person into any place, structure, house, 
building, or conveyance for the purpose of prostitu¬ 
tion, lewdness, or assignation, or knowingly per¬ 
mits any person to remain there for such purposes, 
the mam element of the crime is guilty knowledge on 
the part of accused, proof of which is essential to 
a conviction. 4 * Since vagrancy is a present con¬ 
dition or status, one who formerly ran a house of 
prostitution is not guilty of vagrancy under stat¬ 
utes of this character. 47 

Pimps, or procurers, are punishable as vagrants 
under some statutes. 43 

Persons aiding, abetting, or participating in pros - 
titution. Under a statute making a person who of¬ 
fers to commit prostitution, or who induces, en¬ 
tices, or procures a person for the purpose of prosti¬ 
tution or any other indecent act, or who in any way, 
aids or abets or participates therein, guilty of va¬ 
grancy, a man who is the male customer of a pros¬ 
titute is not a vagrant within the meaning of the 
act. 49 The phrase “persons who aid, abet, or par¬ 
ticipate in” acts of prostitution is intended to reach 
such persons as porters, maids, henchmen, assistants, 
and lieutenants to procurers, prostitutes, and ma- 
dames, all aiding, abetting, and participating in the 
business of prostitution and making their living 
therefrom. 60 Under that part of the statute pro¬ 
viding that one is a vagrant who offers or offers to 


33. N.T.—Forbes* Case. 11 Abb.Pr 
62, 19 How.Pr. 467. 4 ParkCr. 611. 

34. N.T —People v. Ward. 160 N Y S 
763, 96 Misc. 608. 34 N.Y.Cr. 461. 

33. Ala —Valverdi v State, 110 So 
694. 21 AlaApp. 606—Wilson v. 
State. 84 So. 783, 17 AlaApp. 307. 

36. Ala.—Wilson v. State, supra. 

87. N.T.—People ▼ Flynn, 74 N.Y.S 
740. 37 Misc. 90. 

3ft. N.Y.—People v. Flynn, supra. 

39. Teft.—San Antonio ▼. Salvation 
Army, Clv.App.. 127 S.W. 860—Cox 
v. State. 206 S.W. 131, 84 Tex.Cr. 

49. 

40l Mo.—S tate v. Canton, 43 Mo. 48 

4SL N.Y.—People v. Phelps, 179 N. 
Y S. 289, 189 App Div. 776. 

4ft. N.Y.—People ▼. Phelps, supra. 

43. N.Y.—People v. Gould, 111 N.Y. 
S.2d 742. reversed on other grounds 
118 N.B 2d 553, 306 N.Y. 362. 

91 C.J.S.—60 


44. Ala.—Nelson v. State, 133 So. 
747, 24 AlaApp. 245. 

66 C J. p 404 note 13. 

Control over establishment 

The word “receive” as used in stat¬ 
ute defining as a vagrant one who re¬ 
ceives any person into any place for 
the purpose of prostitution, lewd¬ 
ness, or assignation, does not mean 
the mere permitting of persons to 
enter the premises, but involves the 
element of control in the person ac¬ 
cused over the establishment and 
over the persons entering or using it. 
—JPeople v. Webb, 26 N.Y.S.2d 654, re¬ 
versed on other grounds 26 N.Y S.2d 
386. 

45. Tex—Taylor v. State, 250 S.W. 
175, 94 Tex Cr. 63. 

46. N.Y.—People on Complaint of 
Harrington ▼. Marcial, 110 N.Y.S. 
2d 361. 

47. Tex.—Levy v. State, 208 S.W. 
667, 84 Tex.Cr. 493. 
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48. Philippine —TJ. SL v. Giner Crux, 
38 Philippine 677. 

66 C.J. p 404 note 18. 

49 . N.Y.—People v. Anonymous, 292 
N.Y.S 282, 161 Misc. 379. 

Customer sad solicitor 

(1) Where accused, a male custom¬ 
er. was not the solicitor of the lewd 
and indecent acts to commit prosti¬ 
tution, he could not be convicted of 
vagrancy under the act.—People v. 
Anonymous. 114 N.Y.S.24 248, 202 
Misc. 669, affirmed 110 NJL2d 742. 
304 N.Y. 927. 

<2) It has been stated that a *»«» 
who induces, entices, or procures a 
woman to commit prostitution, ei¬ 
ther with himself or with another, 
or who aids or abets or participates 
in the commission of prostitution by 
a woman, is a vagrant and in either 
case is equally guilty as the woman. 
—People v. Edwards, 180 N.Y.S. 631. 

90. N.Y.—People v. Anonymous, 292 
N.Y.S. 282, 181 Misc. 378. 
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secure another for the purpose of prostitution, or 
for any other lewd or indecent act, a person who 
suggested to a woman of good character that she 
become a prostitute under his management does 
not commit an offense where there is no showing 
that such person had a prostitute or customers 
available but only that he was hoping to obtain a 
prostitute for whom he could act as a procurer. 61 

Persons habitually associating with prostitutes . 
Statutes which define as vagrants men who habitu¬ 
ally associate with prostitutes are intended to reach 
a class of persons who make a habit of associating 
with prostitutes, 66 and does not extend to persons 
who occasionally go with a woman of loose mor¬ 
als. 66 So one living with, and on the earnings of, 
a prostitute may be convicted as a vagrant. 54 Since 
vagrancy is a present condition or status, the stat¬ 
utes have no application to one whose association 
with prostitutes has been abandoned long prior to 
institution of proceedings against him. 55 

Persons frequenting houses of ill fame . Under 
some statutes, one who frequents any house of ill 
fame is a vagrant. 56 A person who lives m such a 
house frequents it within the meaning of such stat¬ 
utes, since the word “frequents” means to be in 
often. 57 

Persons knowingly residing in house of prostitu¬ 
tion . In order to sustain a conviction under a stat¬ 
ute making punishable as a vagrant a person who 
“knowingly resides” in a house of prostitution, it 
is necessary that accused should have had knowl¬ 
edge that the house was a house of prostitution. 58 

Persons soliciting for immoral purposes. Under 
a statute which describes as a vagrant “a person 
who loiters m or near any thoroughfare or public 
place for the purpose of inducing, enticing or pro¬ 
curing another to commit lewdness, fornication, un¬ 
lawful sexual intercourse or any other indecent 


act" proof of payment or even promise of pay¬ 
ment for the immoral act is not required. 66 Such 
a statute describes a condition or status, consequent¬ 
ly, whether an immoral act had been committed at 
the time of the arrest is immaterial. 60 

f. Fortune Tellers 

Persons pretending to tell fortunes are within some 
vagrancy statutes. 

Persons pretending to tell fortunes are frequently 
defined by statutes as vagrants and made punishable 
as such. 61 The purpose of such statutes or ordi¬ 
nances is the protection of the citizens of the com¬ 
munity in the suppression of acts of others therein 
tending to deceive and defraud. 62 Under a stat¬ 
ute defining as a vagrant every person who asks or 
receives any compensation for practicing fortune 
telling, palmistry or clairvoyance, any fortune tell¬ 
ing for compensation is an offense, regardless of 
the means employed or the basis on which such 
prophecies are made 63 It is immaterial that the 
principles of astrology were followed in making the 
forecast 64 Under a statute defining vagrants as 
persons who advertise and maintain themselves 
m whole or in part as clairvoyants or fortune tell¬ 
ers of future events, a person is not a vagrant with¬ 
out so advertising, and for the purpose of maintain¬ 
ing himself in whole or in part. 65 

g. Gamblers 

Under some statutes gamblers are defined as vagrants 
and punishable as such. 

Statutes and ordinances frequently define as va¬ 
grants and make punishable as such, certain descrip¬ 
tions of gamblers. 66 The term “professional gam¬ 
bler” as used in these statutes means one w*ho makes 
his living by unlawful gaming with the intent of 
winning money, or who conducts, either as owner 
or employee, a place for gambling, 67 and it has 


51. N. Y —People ▼. Gould. 118 N.S 
2d 553. 306 N.Y. 352. 

Statute ooustrusd 

Statute originally defined as a va¬ 
grant a person who offers to secure 
“a female person’* for the purpose of 
prostitution, amendment by deleting 
quoted words and substituting word 
“another" was intended to broaden 
statute to include males and females 
alike.—People v. Gould, 111 N.Y.S.2d 
742, reversed on other grounds 118 
N.B.2d 553, 306 N Y 352. 

50. Tex.—Lingenfelter v. State, 163 
aw. 981, 73 Tex.Cr. 186. 

66 C.J. p 404 note 20. 

53. Tex.—Lingenfelter v. State, su¬ 
pra—Ellis v. State, 145 S.W. 339, 65 
Tex.Gr. 480. 


54. Cal —People v Lund, 27 P.2d 958. 
137 Cal.App.Supp. 781. 

55. Tex.—Titus v. State. 261 S.W. 
1029. 97 Tex.Cr. 444. 

SO. D.C.—Wilson v. District of Co¬ 
lumbia. MunApp.. 65 A 2d 214. 

57. D.C.—Wilson v. District of Co¬ 
lumbia, supra. 

58. N.Y.—People v. Brown, 157 N.Y. 
S. 465, 92 Misc 622—People v. 
Meyer. 157 N.Y.S. 997. 

59. N.Y.—People v. Santiago, 79 N Y. 
S.2d 139, 192 Misc. 72. 

60. N.Y.—People v. Santiago, supra. 
6L Tex.—Staufer v. State, 209 S.W. 

748, 85 Tex.Cr. L 

Wash.—State v. Neitzel, 126 P. 939, 69 
Wash. 567, 43 L.R.A..N.S., 203. Ann. 
Cas.l914A 899. 


62. Mo.—Corpus Juris oited In 
Turner v. Kansas City, 191 S.W.2d 
612, 616, 354 Mo. 857 

63. Wash—State v. Neitzel, 125 P. 
939. 69 Wash $67. 43 L.R.A.N.S. 
203, Ann Cas.l914A 899. 

64. Wash—State v. Neitzel, supra. 

•5. Tex—Staufer v. State, 209 S.W. 

748, 85 TexCr. 1. 

66 C.J. p 405 note 40. 

66. Fla.—Rodriguez v. Culbreath, 66 
So 2d 58. 

Okl.—McKnight v. State, 137 P. 1196. 
10 Okl.Cr. 668—Mitchell v. State. 
130 P. 1175, 9 Okl.Cr. 172. 

67. Okl.—McKnight v. State, 187 P. 
1196, 10 OkLCr. 668—Mitchell v. 
State, 130 P. 1175, 9 OkLCr. 172. 
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been held that in prosecutions under these statutes 
the terms “common gambler” and “professional gam¬ 
bler” are for all intents and purposes synonymous. 68 
Under such statutes the fact that one is a gambler 
is sufficient to constitute the offense, and that ac¬ 
cused has other income is not a valid defense to 
the charge. 69 One who makes his living by play¬ 
ing poker is within the meaning of a statute de¬ 
nouncing as vagrants “persons who live by gam¬ 
bling.” 70 Under a statute providing that all keep¬ 
ers of any gaming table, bank, or other gambling 
device, and all persons who go about from place 
to place for the purpose of gaming, shall be deemed 
vagrants, all persons who travel about to partici¬ 
pate in different gambling games are included, al¬ 
though the first clause of the section includes only 
banking games which constitute gambling devices. 71 

h. Inf ants and Married Women 

Infants over seven and under fourteen years of age 
may, under some statutes, be adjudged vagrants. Mar¬ 
ried women whose husbands are not shown to be unable 
to support them cannot be convicted of vagrancy under 
some statutes. 

With respect to infants over seven years of age, 
it has been said that, if there may be a case in which 
a child over seven years of age and under fourteen 
may be adjudged a vagrant, the circumstances 
should be urgent, unequivocal, and decisive 72 In 
order to convict an infant of being a vagrant un¬ 
der statutes defining vagrancy, it must appear that 
the infant was clearly within the language of the 
statute. 73 In one jurisdiction where it was for¬ 
merly said to be doubtful whether the law on the 
subject of vagrancy was intended to apply to in¬ 
fants, 74 in view of statutes making other provisions 
for the care of infants who are without visible 
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means of support, 75 it has uniformly been held that 
an infant who has a parent able and willing to 
support him, and who in fact does so, cannot be con¬ 
victed of vagrancy under a statute punishing as 
vagrants persons able to work but who do not 
work and have no means of livelihood or property to 
support them. 76 The existence of such a parent, 
it has been said, is itself, in law, a visible and known 
source of livelihood to the infant. 77 So under a 
statute containing similar provisions it has been held 
that an infant supported by her parents, who have 
an honest occupation, is not a vagrant, although she 
may be a lewd woman. 78 As discussed m Infants § 
96 d, an infant under seven years of age is conclu¬ 
sively presumed to have no capacity to commit 
crime. 

Married women . Under a statute defining as va¬ 
grants all persons able to work, having no property 
to support them and who have no visible or known 
means of an honest livelihood, a married woman, 
whose husband is not shown to be unable to support 
her, cannot be convicted of vagrancy on proof that 
she is able to work and does not work, although she 
and her husband may be living apart. 79 It is enough 
that the woman is married and the husband is in 
duty bound to support her. He represents the “visi¬ 
ble means of support” to which the statute refers. 80 

i. Other Persons Punishable as Vagrants 

Various other persons have by statute been defined 
as vagrants and punishable as such. 

Other persons held to be or not to be vagrants 
within the meaning of vagrancy statutes, and not 
previously considered in this section are here con¬ 
sidered. Persons engaged in any unlawful call¬ 
ing, 81 persons who beg for alms or solicit charity; 82 


Solder of federal Occupational Van 
Wagering Stamp 

State statute defining vagrants and 
providing for their punishment a as 
intended to cover and punish the 
different classes of vagrants named 
in statute or known to the law at 
time it was enacted, whereas Federal 
Occupational Tax Wagering Stamp 
Act was intended to impose an ex¬ 
cise tax and punish an entirely differ¬ 
ent class of gamblers.—Rodriguez v 
Culbreath, Fla., 66 So.2d 68. 

68L Ala.—Mathews v. State. 128 So. 

427. 24 AlaApp. 562. 

60. Ala.—Spriggs v. State. App., 63 
So.2d 726. 

70. La.—City of Shreveport v. Bow¬ 
en. 40 So. 869. 116 La. 622. 

66 C.J. p 406 note 52. 

7L Ark.—Davis v. State, 159 S.W. 
1129, 199 Ark. 241. 

78. Pa.—Commonwealth v. McKeagy. 
1 Aahm. 241. 


73. N.Y.—In re Conroy. 54 How Pr 
432 

74. Ga—Henderson v. State. 37 SE 
98. 112 Ga 19—Teasley v. State. 34 
SE 577, 109 Ga 282. 

75. Ga—Teasley v State, supra. 

66 C J p 407 note 74. 

78. Ga—Braswell v. State, 45 SE 
963, 119 Ga 72 

66 C J p 407 note 75. 

77. Ga—Teasley v. State, 34 SE 
577, 109 Ga. 282. 

78. Ala—Taylor v. State. 59 Ala 19 

79. Ala—Brooks v State, 34 So 2d 
175, 33 Ala App. 390. 

Ga.—Brown v. State, 79 SE 1133, 
14 Ga.App 25. 

80t. Ga—Brown ▼. State, supra. 

81. Kan.—In re Smith, 39 P. 707, 
64 Kan. 702. 

€6 C.J. p 407 note 80. 

88. Cal —People v. Denby. 40 P. 1051, 
108 Cal. 54, 


N Y —In re Haller. 12 Hun 131, 3 Abb. 

NCas. 65. 

Blind persons 

Blind persons are within the op¬ 
eration of the statutes, if the statutes 
make no exception in their favor — 
Commonwealth v Superintendent of 
House of Correction, 68 Pa.Super. 465 
—66 C.J. p 405 note 29. 

Spoken words not aeoessary 

Act of a cripple In passing along 
the sidewalk and silently holding out 
his hand and receiving money from 
passers-by, is “begging for alms or 
soliciting charity. 0 Every one whose 
diseased or crippled condition appeals 
to sympathy, and who places himself 
in a position to attract attention, or 
passes along the street calling atten¬ 
tion by sign, act, or look to his un¬ 
happy condition, and receiving from 
those who observe him the charity 
I which jhe Is obviously seeking; Is a 
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persons selling intoxicating liquors ; 89 persons ap¬ 
prehended having on them burglar tools under cir¬ 
cumstances from which an intent may be presumed 
feloniously to break mid enter into any dwelling 
house f warehouse, storehouse, or other specified 
buildings ; 84 "dissolute" persons ; 88 "confidence op¬ 
erators ;" 86 persons who annoy or molest children 
under age of eighteen ; 87 a common drunkard ; 88 
persons leading an idle, immoral, or profligate life 
who have no property to support them, and who are 
able to work and do not work ; 88 persons who an¬ 
noy or molest school children, or persons who loi¬ 
ter about any school or public place at or near which 
school children attend ; 88 persons tramping or wan¬ 


dering around from place to place without visible 
means of support , 81 or without any lawful busi¬ 
ness ; 88 one who is apt to become a public charge 
through his own laziness ; 88 persons found loitering 
about saloons or gambling houses, or tramping 
through the country without visible means of sup¬ 
port ; 84 persons having "no lawful means of sup¬ 
port" who shall be "habitually found prowling 
around any steamboat landing, railroad depot • • • 
store ... or crowded thoroughfare, car or om¬ 
nibus ;" 88 persons loitering in or about any toilet, 
station, or station platform of a subway or elevated 
railway or of a railroad, and who are unable to give 
a satisfactory explanation of their presence ; 86 per- 


sollcitor of charity within the mean¬ 
ing 1 of the law. 

N.Y.—In re Haller, S AbbN.Cas. 65. 
Ohio.>—Lefever v. City of Columbus, 
23 Ohio N.P..N S , 372 
Bolfcl ^T alma m inuriMM 
Where statute limits offense to 
those who solicit alms as a business, 
one who asks assistance on one occa¬ 
sion only does not violate the statute 
—People v. Denby, 40 P. 1051, 108 
CaL 54. 

83. Ala.—McCrosky v. State, 87 So 
219, 17 Ala.App. 523. 

Poeseeslon, and sale 

(1) It is not enough to sustain a 
conviction that one unlawfully has in 
his possession intoxicating liquor.— 
McCrosky v. State, supra. 

(2) To be guilty of vagrancy for 
illegal sale of liquor, the number 
of acts must be such as to establish 
a course of conduct.—Ex parte Oates, 
238 S.W. 930, 91 Tex Cr. 79. 

84. Md.—Martin v. State. 98 A.2d 8, 
203 Md. 66. 

Statute oonatrued and applied 

(1) Factory building of a company 
which manufactured garments and in 
which garments were stored for some 
time after they were finished, was a 
“warehouse” or “storehouse” within 
scope of the statute.—Martin v. State, 
supra. 

(2) It is not necessary that tools 
or implements forbidden be intended 
or made only for unlawful use, if they 
are suitable for breaking and enter¬ 
ing, and a “drill,” screw driver, and a 
pair of pliers, were within the pro¬ 
hibition, when other required cir¬ 
cumstances were present.—Martin v. 
State, supra. 

88. Cal.—People ▼. Scott, 296 P. 

601. 118 Cal App Supp. 778. 

66 C.J. p 407 note 82. 

88. Cal.—Ex parte Hayden, 106 P. 
898, 12 CaLApp. 145. 

Term Implying that the one to 
whom it applies is one engaged in 
swindling operations in which advan¬ 
tage Is taken of confidence reposed 


by the victim in the swindler.—Ex 
parte Hayden, supra. 

87. Cal—People v. Pallares, 246 P. 
2d 173, 112 Cal App.2d 895 

Statute construed and applied 

(1) The words "under the age of 
18” as used in statute mean under 
the age of 18 years, and such words 
do not refer only to children under 
the age of 18 months, 18 weeks or 18 
days, rather than to all children un¬ 
der age of 18 years.—People v. Pal¬ 
lares, supra. 

(2) Object of statute was protec¬ 
tion of children from interference by 
sexual offenders, and apprehension, 
segregation and punishment of lat¬ 
ter.—People v. Pallares, supra. 

(3) The acts forbidden are those 
motivated by unnatural or abnormal 
sexual interests or intent with re¬ 
spect to children —People v. Pallares, 
supra. 

88. Ala.—Able v. State, 62 So.2d 239, 
36 Ala.App. 641. 

Customary conduct 

(1) Under statute which declares 
a common drunkard to be a vagrant, 
the evidence to be sufficient, should 
support a finding that drunkenness 
was accused’s customary and usual 
character of conduct and that so¬ 
briety was the exception.—Able v 
State, supra. 

(2) Evidence that defendant had 
been seen drunk twice during year 
was not sufficient to establish that 
he was a “common drunkard” within 
vagrancy statute.—Johnson v. State, 
AlaA.pp. t 67 So 2d 902. 

80. Ala—Prince v. State, 68 So.2d 
878, 36 Ala.App. 529. 

66 CJ. p 407 note 83. 

90. Arlz. —State v. Starr, 118 F.2d 
356, 57 Aria 270. 

CaL—Phillips v. Municipal Court of 
Los Angeles, 76 P.2d 648, 24 CaL 
App.2d 453. 

Statute oo aetrue d and applied 
As used In statutes, the verb 'loi¬ 
ter** has a well-recognised meaning 
in ordinary use, and it means te lia- 
ger idly by the way; te idle, 
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Arts—State v. Starr, 112 P.Sd 256, 
67 Ariz 270. 

Cal—Phillips v Municipal Court of 
Los Angeles. 75 P.2d 548, 24 Cal 
App.2d 463. 

Defense to charge 
A person charged with vagrancy 
under statute may defend by show¬ 
ing that he was on described premises 
for real and genuine reason, but loi¬ 
tering near school grounds by one 
having no business thereon or reason 
to be there except to Idle away his 
time and linger and saunter on prem¬ 
ises is within terms of such law.— 
State v. Starr, 113 P.2d 353. 57 Arlz. 
270 

91. Mo —Ex parte Kamstrom, 249 
SW. 695. 297 Mo. 384. 

66 C.J. p 407 note 85. 

88. CaL—People v. Casey, 87 P.2d 
932, 33 Cal App 2d Supp. 768. 
Statute construed and applied 

The phrase, “place to place,” means 
any substantial change of position, 
not merely from one city to anoth¬ 
er.—People v. Casey, supra. 

98. NY.—People v Sohn, 199 N.E. 
601, 269 N Y 330—People v. Geslno, 
22 N Y.S.2d 285, 174 Mine. 895. 

94. Philippine.—U. a v. Hart, 26 
Philippine 149. 

66 C J. p 407 note 86. 

9& Ill.—People ▼. Sweeney, 185 I1L 
App. 340. 

66 C.J. p 407 note 88. 

9a N.Y.—People v. Bell, 116 NJL2d 
821, 306 N.Y. 110. 


Statute construed and ap pli ed 

Phrase “loiters about’* in statute 
means to wander about us an Idle 
vagrant, and those guilty of mere 
lassitude or indolence, overcome by 
a normal weariness, or those who con¬ 
sider themselves students of human 
nature and who use station waiting 
rooms as their laboratory, are ex¬ 
cluded from condemnation of statute. 
—People v. Bell, 135 X.Y.&2d 117, 
394 Mlso. 71, stated 115 N.M.2d 831, 
206 N.Y. 110. 


Prohibition of loitering In railroad 
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ions known to be pickpockets and haring no lawful 
means of support, 97 and not giving a good account 
of themselves when found loitering; 99 persons lodg¬ 
ing, or found in the nighttime in, outhouses, sheds, 
bams, or unoccupied buildings, or lodging in the 
open air who do not give a good account of them¬ 
selves; 99 a person having his face painted ap¬ 
pearing in a road, public highway, field, lot, or in¬ 
closure; 1 females over the age of twelve who as¬ 
sociate with vicious or dissolute persons; 2 persons 
trespassing on private premises without giving a 
good account of themselves ; 3 and persons who shall 
lead an immoral course of life. 4 

§ 3. Indictment, Information, or Complaint 

a. In general 

b. Issues, proof, and variance 

a. In General 

Indictments, informations, or complaints based on 
statutes defining and punishing vagrancy must allege all 
the constituent elements of the offense as defined therein. 

In accordance with general rules of criminal 
pleading, discussed in Indictments and Informations 
$ 137, an indictment, information, or complaint based 
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on a statute defining and punishing vagrancy must 
allege all the constituent elements of the offense 
enumerated by the statute, and if it fails to do so 
it will be fatally defective. 6 It is not necessary to 
set out words of the statute which are mere matters 
of evidence, and not a substantial part of the crime, 9 
or to insert words which go to define any class of 
vagrants other than that defined by the statute on 
which the prosecution is based. 7 If the indictment, 
information, or complaint charges the offense in 
the language of the statute creating and defining it, 9 
or, according to some decisions, if it states the of¬ 
fense substantially in the language of the statute, 9 
or follows the language of the statute, 10 it is suf¬ 
ficient. So also an indictment or complaint drafted 
in accordance with a form prescribed by statute, 11 
or following substantially the code form, 12 is suffi¬ 
cient In at least one jurisdiction, however, an in¬ 
formation charging vagrancy in the language of the 
statute must also allege that accused was able to 
work, and that his idleness had continued for some 
time previous to the date charged. 19 It has been 
held that, under an ordinance making it unlawful 
to be found loitering about a barroom, dram shop, 
gambling house, or house of ill fame, an affidavit 


station by statute declaring such a 
loiterer, who is unable to give satis¬ 
factory explanation of his presence, 
guilty of offense, signifies that per¬ 
sons should not linger about such sta¬ 
tions under circumstances falling 
short of rendering them Implied in¬ 
vitees or licensees of railroad com¬ 
pany—People v Bell, 115 N E 2d 821, 
306 NT. 110 

■97. Ill—People v. Klein, 127 N.E 
72. 292 Ill 420 
66 C J. p 408 note 89 
•»a D C—Williams v District of Co¬ 
lumbia, Mun.App, 65 A 2d 924. 

Statute construed aad applied 

One who, according to arresting 
officer, stood on streetcar loading 
platform for purpose of picking a 
pocket, was "loitering" within mean¬ 
ing of vagrancy statute —Williams v. 
District of Columbia, supra. 

89. Ill.—People v. Klein, 127 N.E 
72. 292 Ill. 420. 

66 CJ. p 408 note 90. 

t N.T.—People v Luechini, 136 N T. 

& 219. 75 Misc. 614. 

66 CJ. p 408 note 91. 

1 N T.—People v Warden of Second 
District Prison. 200 N.Y.S. 642. 

66 C.J. p 408 note 92. 

A Mo.—City of St. Louis v. Bab¬ 
cock, 56 8.W. 732, 166 Mo 148. 

66 CJ. p 408 note 95. 

4. Colo.—Jackson ▼. City and County 
of Denvor, 124 P.2d 240, 109 Colo. 
100 . 


Ordinance construed and applied 

The cohabitation as husband and 
wife under an alleged common-law 
marriage of a negro and a white wo¬ 
man, whose marriage was by statute 
made void, constituted vagrancy with¬ 
in the meaning of city ordinance 
which defines a vagrant as any person 
who shall lead an immoral course of 
life—Jackson v. City and County of 
Denver, supra. 

5. Tex —-Ellis v State, 145 S W. 339, 
65 Tex Cr 480 
66 C J. p 408 note 99 

Complaint and information held snf- j 
flcient 

Complaint and information charg¬ 
ing that accused was a vagrant in 
that she was a person engaged In 
prostitution were sufficient to charge 
offense of vagrancy, notwithstand¬ 
ing they failed to charge that she was 
a common prostitute or to define the 
term prostitution—Saucedo v. State, 
217 S.W.2d 25. 158 Tex Cr. 85. 

Warrant held insufficient 
A warrant issued under complaint 
charging that accused lived and re¬ 
sided in the county without any visi¬ 
ble means of support and without 
working, thereby being a vagrant, 
was insufficient to charge crime of 
vagrancy under statute.—State v. 
Harris, 60 S.E.2d 1, 229 N.C L 

8 . Ill.—People v. Wol* 109 Ill.App 
445. 

66 CJ. p 408 note 1. 
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7. Cal—Ex parte McCarthy, 14 P. 
96, 72 Cal 384 

S. Idaho.—State v. Preston, 88 P. 

694. 4 Idaho 215 
66 C J. p 408 note 3. 

Certainty as to person charged 
The omission in complaint of pro¬ 
noun "he" before words "was a va¬ 
grant" did not render complaint 
charging defendant with vagrancy 
subject to demurrer, where indict¬ 
ment was certain as to person charg¬ 
ed and, except for omission, in exact 
verbiage prescribed by law.—Flan- 
dell v. State. 4 So 2d 264, certiorari 
denied 4 So.2d 266, 241 Ala. 629. 

Motion for partioularixattoa 

Charge of being a vagrant in lan¬ 
guage of statute is generally suffi¬ 
cient, particularly in absence of mo¬ 
tion for p&rticularisation.—State v. 
Harlowe, 24 P.2d 601, 174 Wash. 227. 
9. Ind.—State v. Cummins. 78 lad. 
251. 

66 CJ. p 409 note 4. 

10 l Aria—State v. Starr. 112 P.2d 
356. 57 Arts. 270. 

11. Ala.—Brooks v. State. 84 So.2d 
175, 88 AlaApp. 880—Sari v. State, 
179 So. 646, 28 Ala.App. 188—Col¬ 
lier v. State, 78 So. 419, 16 AlaApp. 
425. certiorari denied 78 So. 888, 201 
Ala. 688. 

66 C J. p 498 note 5. 

18. Ala.—Phipps v. State, 84 So. 2d 
27, 32 Ala.App. 284. 

18. OkL—Armstead v. State, 168 P. 
511, 11 Qkl.Gr. 848. 
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charging one with loitering in a gambling house 
charged an offense, and an allegation that such per¬ 
son had no lawful means of support is held un¬ 
necessary. 14 

The language of the indictment, information or 
complaint should be such as to enable a person of 
common understanding to know what is intended, 16 
or such as would reasonably apprise an ordinary 
person, 14 of the crime charged. It has been held 
that one charged with being a vagrant under a stat¬ 
ute defining the term as a lewd, disorderly, or dis¬ 
solute person was sufficiently advised of the char¬ 
acter of the offense. 17 Notwithstanding a statutory 
requirement that an indictment must state the facts 
of the offense in ordinary language, an indictment 
or complaint which follows the code form by alleg¬ 
ing that a violator thereof was a vagrant against 
the peace and dignity of the state is sufficient. 18 

Time of commission . Where the offense charged 
is of such a character that it is to be proved by a 
succession of acts and continuation of behavior, not 
limited to any particular day, it is proper to allege 
it to have been committed on a certain day named, 
and on divers other days between that day and a 
subsequent day named. 19 

Where an offense may be committed in one of 
several ways not repugnant to each other, a count 
is not double because it charges that the act was 
done in several ways prohibited by the statute. 20 
Under such an indictment the state cannot be re¬ 
quired to elect for which particular act it will ask 
a conviction. 21 

Surplusage. As in other criminal prosecutions, 
surplusage will not vitiate an otherwise sufficient 
indictment or information for vagrancy. 22 

b. Issues, Proof, and Variance 

In vagrancy prosecutions the material allegations of 
the indictment must be proved. 

In accordance with the general rules discussed in 


Indictments and Informations § 244, in a vagrancy 
prosecution the material allegations of the indict¬ 
ment must be proved. 22 Thus, proof that accused 
kept, or operated, or frequented, or lived in, or was 
employed in a house of ill fame is sufficient under 
an information charging in similar words. 24 Where 
accused is charged with frequenting houses of ill 
fame, the government is not required to prove that 
the occupants of the house who were previously 
arrested were duly convicted in court. 26 Under a 
statute defining as vagrants any person who keeps, 
operates, frequents, lives in, or is employed in any 
house or other establishment of ill fame or who en¬ 
gages in or commits acts of fornication or perver¬ 
sion for hire, failure to prove expressly that accused 
engaged m acts of fornication or perversion for hire 
is not fatal to a prosecution for vagrancy where 
proof of other violations is sufficient to sustain the 
conviction. 26 It has been held that where a stat¬ 
ute recognizes several classes of vagrants, evidence 
that one is a professional gambler living in idle¬ 
ness is not admissible unless specifically made in 
the written accusation of vagrancy. 27 Proof of 
no lawful means of support is not necessary under 
an affidavit charging a violation of an ordinance 
prohibiting loitering m a gambling house. 28 Where 
the offense charged was loitering in and around 
houses of prostitution, and not with failing to fol¬ 
low some occupation, evidence that witnesses had 
never seen accused do any sort of work is not ad¬ 
missible. 29 Under a so-called blanket form of in¬ 
dictment authorized by statute, it has been held com¬ 
petent to prove any fact tending to show that ac¬ 
cused has violated either or all of the definitions 
of vagrancy, as set out in the statute on which the 
prosecution was based. 30 Where the indictment 
specifies the time at which accused was a vagrant, 
the prosecution is confined to the time alleged and 
cannot show acts of vagrancy committed at other 
times. 31 A complaint for vagrancy is supported 
by proof that the offense was committed during a 


14. Ohio —City of Toledo v. Wagner, 
13 N E 2d 136. 57 Ohio App. 160. 

15. Ala.—Riley v. State, 180 So. 109. 
28 Ala.App. 114, certiorari denied 
180 So. 110, 236 Ala. 519. 

16. N.T.—People ex rel. Traino v. 
Slattery. 38 N.Y.S 2d 653, 179 Misc. 
206. 

17. Wash—State v. Harlowe, 24 P. 
2d 601, 174 Wash. 227. 

18. Ala.—Charles ▼. State, 43 8o.2d 
844. 35 Ala.App. 83—Hallmark v. 
State, 185 So. 908, 28 Ala.App. 416— 
Riley v. State, 180 So. 109, 28 Ala. 
App. 114, certiorari denied 180 So. 
110, 235 Ala. 519. 


18. Mass—Commonwealth v. Ellis, 
93 NE. 823, 207 Mass. 672—Com¬ 
monwealth v. Sullivan, 5 Allen 511. 

20L Ga—Cody ▼. State, 45 S.E. 622, 
118 Ga. 786. 

21. Ga.—Cody v. State, supra. 

22. Mo.—Ex parte Karnstrom, 249 8. 
W. 595, 297 Mo. 384. 

66 C.J. p 409 note 10. 

23. D.C.—Fields v. District of Co¬ 
lumbia. Mun.App., 77 A.2d 663. 

24. D.C—Fields v. District of Co¬ 
lumbia, supra. 

28. D.C.—Fields v. District of Co¬ 
lumbia, supra. 


28. DC.—Wilson v. District of Co¬ 
lumbia, Mun App, 65 A 2d 214. 

27. Ga.—Allen ▼. State. 51 Ga. 264. 

28. Ohio —City of Toledo v. Wagner. 
13 NE 2d 136, 67 Ohio App 160. 

89- Tex.—King v. State, 181 SW 
786, 78 TexCr. 408. 

80l Ala.—Brannon v. State, 76 So 
991, 16 Ala.App. 259 f certiorari de¬ 
nied 77 So. 999, 201 Ala. 695. 

66 C.J. p 409 note 15. 

81. Tex.—Martoni v. Stat*. 156 S.W. 
1169, 74 Tex.Cr. 64. 
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substantial part ,of the time covered by the com¬ 
plaint.** 

§ 4. Evidence 

a. Burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Burden of Proof 

In prosecutions for vagrancy, the burden of proof is 


VAGRANCY §§3-4 

on the state to establish svery element of the offense 
unless It Is otherwise provided by statute. 

As in prosecutions for other offenses, as dis¬ 
cussed in Criminal Law §§ 566-5 78, the burden of 
proof is on the state, in prosecutions for vagrancy, 
to establish every element of the offense,** unless 
it is otherwise provided by statute,** and accused 
is not required to prove his innocence.* 5 On prima 
facie proof of the absence of visible and lawful 
means of support, the onus falls on the accused to 
prove the existence of such means.** The burden 


32. Mass —Commonwealth ▼. Lord. 
18 N.E. 67. 147 Mass 399. 

33. D C —Clark v District of Colum¬ 
bia. Mun App, 34 A 2d 711—Burns 
v District of Columbia. Mun App. 
34 A.2d 714 

Wash —State v Grenz. 175 P 2d 633, 
26 Wash 2d 764. appeal dismissed 68 
SCt. 54. 332 US 748. 92 L,Ed 336 
66 C J p 409 note 19 
Proof of gainful employment 

Burden is not on accused to carry 
burden of proof and show that he was 
engaged In gainful employ ment — 
Blakeley v State. 51 S E 2d 598. 78 
Ga App 616 

Visible or lawful business 

Evidence which showed that, at 
time of arrest, accused had a crim¬ 
inal intent sustained stat«' a burden 
of proving that accused was at place 
of arrest without any \isil»le or law'- 
ful business, as an element of prose¬ 
cution for vagrancy—State v Grenz, 
175 P 2d 633. 26 Wash 2d 764, appeal 
dismissed 68 SCt 51. 332 US. 748. 92 
LEd. 336. 

Living in or frequenting houses of ill 
fame 

(1) Admission by accused that she 
was living in a house of ill fame es¬ 
tablished her guilt of vagrancy with¬ 
out proof that she engaged in acts 
of fornication or perversion for hire 
—Wilson v District of Columbia, D C 
Mun.App., 65 A.2d 214. 

(2) Where vagrancy information 
charged that each person accused was 
a person who frequented and was em¬ 
ployed In a house of ill fame and 
who engaged in and who committed 
acts of fornication for hire, govern¬ 
ment was not required to prove that 
each individual frequented the house 
and that each engaged In acts of for¬ 
nication for hire—District of Colum¬ 
bia v. Hunt, 163 F.2d 833. 82 U.S 
App.D.C 169. 

Abandonment of wife and child 

In vagrancy prosecution for aban¬ 
donment of wife and child. It need not 
be shown that danger of wife and 
child becoming burden to public is 
imminent or Immediate; but it is suf¬ 
ficient to show they will probably be¬ 
come such burden within reasonable 
time and in ordinary course of events. 


—McCullers v. State. 159 So. 273. 
26 Ala App 314. 

Shifting burden of proof 

In prosecution under city ordinance 
for vagrancy, where accused claimed 
that conviction would have to be un¬ 
der original ordinance which had dif¬ 
ferent definition of vagrancy, accus¬ 
ed's introduction into evidence of 
I original ordinance did not shift bur¬ 
den onto prosecutor to prove that 
original ordinance was no longer ef¬ 
fective. but burden was on accused to 
show in what particulars the later 
ordinance, under which accused was 
prosecuted, was invalid—Handler v 
City and County of Denver, 77 P.2d 
132. 102 Colo 53. 

34. Ala—Johnson v. State. App. 67 

So 2d 902 

66 C J. p 410 note 20. 

Legitimacy of employment 

(1) Under statute placing on accus¬ 
ed the burden of proving lawful em¬ 
ployment or lawful means of sup¬ 
port realized from a lawful occupa¬ 
tion or source, after prosecution has 
first proved, or offered evidence tend¬ 
ing to prove, the other elements of 
offense the burden was on accused 
to establish, and not on the govern¬ 
ment to disprove, legitimacy of his 
employment—Rogers v. District of 
Columbia, D.CMunApp., 31 A-2d 649. 

(2) Statute is not unconstitutional 
because it shifts burden of proof to 
accused after prima facie case has 
been made out against him —-Wil¬ 
liams v District of Columbia, DC 
Mun App, 65 A 2d 924—Davenport v 
District of Columbia, D.C.Mun.App., 
61 A 2d 486. 

Xn Alabama 

(1) Under statute defining vagran¬ 
cy, accused has burden of establish¬ 
ing that he has property sufficient for 
his support or that he has means of a 
fair, honest, and reputable livelihood 
only when prosecution has offered 
evidence tending to prove existence 
of all other elements of the offense 
of vagrancy.—Johnson v. State, App., 

67 So.2d 902—Hall v. City of Bir¬ 
mingham, 61 So 2d 773, 36 Ala.App 
590, certiorari denied 61 So.2d 775, 258 
Ala. 211. 

(2) Where attempt is made to con¬ 
vict accused under provision of stat¬ 
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ute, defining as a vagrant any per¬ 
son who wanders or strolls about in 
idleness, or lives in idleness, who is 
able to work, and has no property 
sufficient for his support, burden is 
not cast on accused to prove that 
he has sufficient property or means 
for his own support until evidence 
has been offered tending to prove 
that he is a person who wanders or 
strolls about in idleness, or lives in 
idleness, when he is able to work — 
Snitzer v. State, 199 So. 745, 29 Ala. 
App. 597. 

(3) In vagrancy prosecution 
against husband who abandoned wife 
and child, husband had burden to es¬ 
tablish facts tending to show justifi¬ 
cation—McCullers v. State, 159 So. 
273, 26 AlaApp. 314. 

(4) In vagrancy prosecution 
against one abandoning wife and 
child but claiming justification, mere 
suspicions of wife's infidelity, based 
on hearsay or rumors, are Insufficient 
to prove justification.—McCullers v. 
State, supra. 

3& Mo—State v. Hagen, App., 130 

S W 2d 250. 

36. DC—Clark v. District of Co¬ 
lumbia. Mun.App, 34 A 2d 711. 
Miss.—Gentry v. Town of Booneville, 

24 So 2d 88, 199 Miss. 1. 

Test Is appearances 

In prosecution under statute mak¬ 
ing it a misdemeanor for one who 
has no "apparent” means of subsist¬ 
ence to neglect to apply himself to 
an honest calling, the test is appear¬ 
ances, and the state made out its case 
when these appearances of guilty vio¬ 
lation were proven and the obligation 
then was on accused to show that 
what was "apparent” was apparent 
only, not real.—Hutchins ▼. Stats, 
110 S.W.2d 319, 173 Tens. 103. 
Detailed explanation imtusssij 

Where government established a 
prima facie case, accused's uncontra¬ 
dicted and uncorroborated statement 
that he had been doing light work on 
his father-in-law's farm. In absence 
of testimony as to details of work 
or compensation or as to when work 
ceased was insufficient to discharge 
his burden of proving that he had 
lawful means of support realised 
from a lawful occupation or source. 
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is on the state to prove accused guilty as charged 
beyond a reasonable doubt,* 7 or to show his guilt 
to a moral and reasonable certainty and beyond a 
moral and reasonable doubt.** In order to support 
a conviction, it is only necessary that there be proof 
of a single act of vagrancy.** 

Presumptions . In order to expedite the presenta¬ 
tion of the case by the prosecution some statutes 
relating to vagrancy expressly create certain pre¬ 
sumptions of fact 40 

b. Admissibility 

In proeacutlans for vagrancy any legal evidence which 
logically tenda to prove or disprove material facta in leeue 
la admissible. 

Rules governing relevancy, materiality, and com¬ 
petency of evidence in criminal prosecutions gen¬ 
erally, as discussed in Criminal Law §§ 600-661, 
apply in prosecutions for vagrancy. Accordingly, 
any legal evidence which logically tends to prove 
or disprove material facts in issue is admissible, 41 
although by itself it might be considered weak and 
inconclusive. 42 On the other hand, evidence which 
has no tendency to prove or disprove any issue in¬ 
volved in the case should not be admitted. 43 

Reputation. On a prosecution for vagrancy for 
unlawfully selling intoxicating liquors, it has been 
held that testimony that accused's home had the 


reputation of being a place where in tox ica t i ng liq¬ 
uor was sold is not admissible to establish the of¬ 
fense. 44 In a prosecution for keeping a house of 
prostitution, evidence of the general reputation of 
the house and its inmates may be received in evi¬ 
dence. 45 Also, in the prosecution of one charged 
with having habitually associated with prostitutes, 
evidence that a house where accused was arrested 
had the reputation of being a house of prostitution 
is admissible. 40 Where, however, accused has 
ceased to be a vagrant within the meaning of the 
statute, for a period of time prior to her arrest, tes¬ 
timony as to her general reputation, 47 or the gen¬ 
eral reputation of some of her associates, 4 * or of 
houses in that vicinity 40 is not admissible. On the 
other hand it has been held that in a prosecution for 
being a keeper, proprietor, or employee of a house 
of prostitution, it is not permissible to offer testi¬ 
mony as to the character or reputation of the house 
involved. 50 

c. Weight and Sufficiency 

In order to convict a person for vagrancy, the Jury 
must bo satisfied beyond a reasonable doubt of hie guilt. 

As in other criminal prosecutions, as discussed in 
Criminal Law §§ 900-926, in order that the jury 
may convict accused of vagrancy they must be sat¬ 
isfied beyond a reasonable doubt of his guilt. 51 A 


—Burns v. District of Columbia, D.C. 
Mun-App., S4 A. 2d 714. 

87. Mo.—State v. Hagen, App., 130 
S.W.2d 250. 

Wash.—State v. Grenx, 175 P.2d 633. 
26 Wash.2d 764, appeal dismissed 
68 &Ct. 54, 832 U.S. 748. 92 L.Ed- 
236. 

3& Ga.—Blakeley v. State, 51 S.E 2d 
598, 78 G&.App. 516. 

38. Cal.—Ex parte Lund, 81 P.2d 221, 
137 Cal.App. 616. 

40. Md—Martin v. State, 98 A.2d 8, 
203 Md. 66. 

Statute oomstrueA aad applied 

(1) The intent necessary to convic¬ 
tion under statute in effect declaring 
one apprehended having on him bur¬ 
glary tools and at places and under 
circumstances from which intent 
might be presumed feloniously to 
break and enter specified buildings, 
shall be deemed a rogue and vaga¬ 
bond, need not necessarily have been 
apparent to officer making the arrest, 
but it la sufficient if all the facta as 
they are known at time of trial cre¬ 
ate the presumption required by stat¬ 
ute—Martin v. State, supra. 

<*) Evidence showing that accused 
wa» found loitering at night at rear 
of fhetory which had on recent oc¬ 
casions been burglarized, and that he 
was to possession of tools within 


scope of statute defining a rogue and 
vagabond, and that he had told con¬ 
flicting and untruthful stories as to 
reasons for his presence at such 
point, was sufficient to create the pre¬ 
sumption of intent to feloniously 
break and enter as required for con¬ 
viction of being a rogue and vaga¬ 
bond.—Martin v. State, supra. 

41. Ala.—Pike v. State, 63 8o.2d 606, 
36 Ala~App. 713—Flandell v. State, 
4 So 2d 264, 30 Ala.App. 238, certio¬ 
rari denied 4 So.2d 266. 241 Ala. 629. 
DC—Beall v. District of Columbia, 
Mun App., 82 A 2d 765, reversed on 
other grounds 201 F 2d 176, 91 U S 
App.D.C. 110—Rogers v. District 
of Columbia, Mun.App., 81 A.2d 
649. 

Md.—Bevans v. State, 24 A2d 792, 
180 Md. 443. 

N.Y.—People v. Royall. 281 N.Y.S. 
875, 156 Misc. 468. 

Tex.—Johnson v. State, 193 S.W.2d 
528, 149 Tex.Cr. 245. 

Wash.—State v. Harlowe, 24 P.2d 601, 
174 Wash. 227. 

66 C.J. p 410 note 24. 

Particular evidence held admissible 

(1) Evidence that accused fre¬ 
quently associated with gamblers 
and sellers of marijuana cigarettes. 
—Spriggs v. State, Ala.App., 68 So.2d 
7SS. I 


(2) Evidence that accused lived In 
idleness and had been arrested for 
gambling.—Charles v. State, 43 So. 
2d 844, 35 Ala.App. 83. 

(3) Evidence that accused was 
seen at gambling plaoes during peri¬ 
od of time covered by prosecution — 
Charles v. State, supra. 

42. Ala.—Robinson v. Stats, 72 So. 
592. 15 Ala.App. 29. 

43. Tex.—Johnson v. State, 193 S.W. 
2d 528, 149 Tex Cr. 245. 

66 C.J. p 410 note 26. 

44. Tex.—Copeland v. State, 262 8L 
W. 271, 91 Tex.Cr. 681. 

45. Tex—Taylor v. State, 250 S.W. 
176, 94 Tex Cr. 68. 

46. Tex—Johnson v. State. 108 8. 
W.2d 528. 149 Tex.Cr. 245. 

47. Tex—Levy v. State, 208 S.W. 
667, 84 Tex.Cr. 498. 

48. Tex.—Levy v. State, supra. 

66 C.J. p 410 note SO. 

49. Tex—Levy v. State, supra. 

6a Ala.—Lyons v. State, 21 So.2d 
339, 32 Ala.App. 44—Nelson v. 
State. 133 So. 747. 24 AlaApp. 245. 
5L Mo.—State v. Hags* App* 130 
S.W.2d 250. 

66 C.J. p 411 note 38. 

Bvldeaoe held aaffiotemt 

(1) To warrant conviction of va¬ 
grancy in general. 
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conviction cannot be sustained by evidence which 
leaves the guilt of accused to conjecture and does not 
exdude every reasonable hypothesis except that of 
guilt . 62 Conviction may not be based on hearsay 


or on surmise, 6 * or mere suspicion or conjecture . 64 
On the other hand direct proof of guilt is not re¬ 
quired ; but it may be inferred from circumstances . 66 
Facts proved by circumstantial evidence alone, how- 


Ala.—Smith ▼. 8tate, 45 So.2d 172, 
SS AlaApp. 210—Charles v. State, 
43 So.2d 844, 35 AlaApp. 83—Flan- 
dell v. State, 19 So 2d 401. 31 Ala. 
App. 620, certiorari denied 19 8o.2d 
404, 246 Ala. 122. 

Cal.—Ex parte Lund. 31 P.2d 221, 187 
Cal.App. 616. 

Colo.—Handler v. City and County of 
Denver. 77 P.2d 132. 102 Colo. 53. 
DC—Williams v. District of Co¬ 
lumbia, MunApp, 65 A.2d 924— 
Clark v. District of Columbia, Mun. 
App., 34 A 2d 711—Burns v. Dis¬ 
trict of Columbia, Mun.App., 34 A 
2d 714—Rogers v District of Co¬ 
lumbia, MunApp.. 31 A 2d 649. 
Oa.—Berry v. State, 27 8E2d 563, 
70 GaApp. 112. 

Md—Martin v. State. 98 A2d 8. 203 
Md 66. 

Miss —Gentry v. Town of Boonevllle, 
24 So.2d 88. 199 Miss 1. 

N T —People v. Banwer, 22 N.Y.S. 2d 
666 . 

Ohio—City of Columbus v McCrory. 

49 N.E 2d 583 

Okl —Wills v. State, 78 P 2d 840. 64 
OklCr. 213. 

Wash—State v Moore. 211 P.2d 172, 
36 Wash 2d 106—State v Grenz, 
175 P 2d 633. 26 Wash 2d 764, ap¬ 
peal dismissed 68 S Ct 64. 332 U S. 
748. 92 LEd 336—State v. Har- 
lowe. 24 P 2d 601, 174 Wash. 227. 
46 C J. p 411 note S3 [a]. 

(2) To warrant conviction for 
prostitution and similar offenses 
Ala.—Kelly v State. 14 So 2d 599. 81 

Ala.App. 201. certiorari denied 14 

50 2d 600, 244 Ala 631—Jackson 
v State. 14 So 2d 693. 31 Ala App. 
212, certiorari denied 14 So 2d 596, 
244 Ala. 631. 

Cal.—People v Lund, 27 P.2d 968, 
137 Cal App , Supp. 781 
D.C.—Fields v. District of Columbia, 
MunApp, 77 A 2d 563. 

N.Y.—People v. Santiago. 79 N Y.S. 
2d 189, 192 Misc. 72—People ▼. 
Royall. 281 N.YS 875, 166 Misc 
468—People v. Hansuld, 114 N.Y.S. 
2d 243. 

(3) To sustain conviction for lead- 
ins Immoral or profligate life 

Colo.—Handler v. City and County of 
Denver. 77 P.2d 132, 102 Colo 63. 
D.C.—Davenport v. District of Col¬ 
umbia, Mun. App., 61 A 2d 486. 

Ga.—Hunnicutt v. State, 31 S.SL2d 
424, 71 GaApp. 574. 

(4) To sustain conviction for be¬ 
ing a common beggar.—City of Cleve¬ 
land v. Gogola, Ohio App., 113 HE. 
2d 264—City of Cleveland v. Gogola, 
Ohio App., 58 N.E 2d 1QL 


(5) To sustain conviction on 
ground of being professional gambler 
or associating with professional 
gamblers. 

Ala.—Spriggs v. State. App., 63 So.2d 
726—Flandell v. State. 4 So.2d 264, 
30 Ala.App 238. certiorari denied 4 
So 2d 266, 241 Ala. 629. 

Va.—Morgan v. Commonwealth, 191 
S.E. 791, 168 Va. 731, 111 ALR. 
62. 

(6) To warrant conviction under 
one statute although evidence adduc¬ 
ed would have supported charge un¬ 
der another statute as well. 

Fla.—Faulkner v. State, 1 So 2d 857, 
146 Fla. 769. 

N.Y— People v Van Why. 32 NYS. 
2d 379, 177 Misc 739, reversed on 
other grounds 42 H EL 2d 748. 288 H 
Y. 659. 

(7) To sustain conviction for es¬ 
tablished course of conduct charac¬ 
terized by overcharging and charging 
for unnecessary and unauthorized re¬ 
pairs by operator of radio repair 
shop.—State v. Suman, 12 N W.2d 
620, 216 Minn. 293. 

(8) To sustain finding that accused 
was without legitimate employment 
—People v. Banwer, 22 N Y S.2d 566. 

(9) To show "inducing, enticing or 
procuring" within meaning of stat- 
ute prohibiting loitering—People v. 
Lynn. 120 N E.2d 866, 307 H.Y. 683. 

Bvldanoe held lnsaffleiant 

(1) To warrant conviction of va¬ 
grancy in general. 

Ala—Johnson v. State, App, 67 So. 
2d 902—Hall v. City of Birming¬ 
ham. 61 So 2d 773, 36 Ala App 690. 
certiorari denied 61 So 2d 775. 258 
Ala. 211—Prince v. State. 59 So.2d 
878, 36 Ala App 529—Brooks v. 
State, 34 So 2d 175, 33 AlaApp. 390 
—Reynolds v. State, 4 So.2d 201, 
30 Ala App. 256—Hallmark v. State, 
198 So 149, 29 AlaApp. 405, certio¬ 
rari denied 198 So. 151. 240 Ala. 
138—Williams v. State, 176 So. 312, 
27 Ala.App. 540, certiorari denied 
176 So. 814, first case. 234 Ala. 545 
Cal.—People v. Casey, 87 P.2d 932, 33 
CalApp.2d Supp. 768. 

DC.—Beall v. District of Columbia, 
201 F.2d 176, 91 U.SApp.D.C. 110 
—Hainsworth v. District of Colum¬ 
bia, MunApp, 72 A 2d 776. 

Ga—Blakeley v. State, 51 S.E.2d 598, 
78 GaApp 516—Hallmark v. State, 
30 S E 2d 116, 71 GaApp. 56 
Mina—State v. Scavo, 55 N.W.2d 
509, 238 Minn. 85—State v. Hellen, 
273 H.W. 363, 200 Miaa 126. 

Mo—State v. Hagen, App., 180 8.W. 
2d 250—State v. Padberg. App* 115 
S.W.2d 72. 


NY—People v. Choremi, 94 N.E.2d 
81. 301 N.Y. 417—People v. Bell, 
125 N.Y.S.2d 117, 204 Misc. 71, af¬ 
firmed 115 N.E 2d 821. 306 H.Y. 110 
—People v Anonymous, 114 N.Y. 
S 2d 248, 202 Misc. 569, affirmed 110 
N.E 2d 742, 804 N.Y. 927—People 
v. Geslno, 22 N.Y.S.2d 285, 174 
Misc 895 

N.C.—State v. Oldham, 30 S.E.2d 818, 
224 N.C. 415. 

66 C.J. p 411 note 33 [b]. 

(2) To sustain conviction for pros¬ 
titution and similar offensea 
NY.—People v. Gould. 118 N.E.2d 

553, 306 N.Y. 352—People v. Reilly. 
105 N.Y S.2d 845. 200 Misc. 1086- 
People on Complaint of Harring¬ 
ton v. Marcial, 110 NYS 2d 361— 
People v. White. 69 N.Y S 2d 599. 
Tex —Carillo v. State, 168 S.W.2d 
499, 145 Tex.Cr. 369. 

(3) To justify holding holder of 
Federal Occupational Tax Wagering 
Stamp for trial as a common gam¬ 
bler—Rodriguez v. Culbreath, Fla., 
66 So 2d 58. 

(4) To sustain conviction of 
ground of being common drunkard — 
Houston v State, AlaApp., 65 So 2d 
830—Able v. State. AlaApp., 62 So. 
2d 239. 

(5) To sustain conviction for loaf¬ 
ing or loitering. 

Kan—City of Olathe v. Lauck, 135 
P 2d 549. 156 Kan. 687. 

N.Y.—People v. Bell. 115 N.E 2d 821, 
306 N.Y. 110—People v. Gould, 111 
N.Y.S.2d 742, reversed on other 
grounds 118 N.E.2d 553, 306 N.Y. 
852. 

(6) To sustain conviction on 
ground of talking to persons whose 
reputations were that of profession¬ 
al gamblers.—Snltser v. State, 199 So. 
745. 29 AlaApp 597. 

(7) To establish absence of visible 
means and sources of support.—Peo¬ 
ple, on Complaint of Moody v. Johna- 
ken, 94 N.Y.S.2d 102, 196 Mine. 1069. 

51 Ala.—Lackner v. State, 72 So. 

506, 15 AlaApp. 31. 

Ga.—Snead v. State, 95 S.E.2d 919. 
72 GaApp. 792. 

5*. Ala.—Lyons v. State, SI 8o.3d 
339, 32 AlaApp. 44. 

54L Ala.—Brooks v. State, 94 So. 2d 
175, 83 AlaApp. 390—Lyons v. 
State. 21 8o.2d 939, 32 AlaApp. 44. 
N.Y.—People v. Choremi, 94 NJD.2d 
81, 301 N.Y. 417—People on Com¬ 
plaint of Harrington v. HO 

N.Y.S.2d 26L 

55. N.Y.—People on Complaint of 
Harrington v. sapia. 

UCJ.p «U note m. 
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§§ 4-5 VAGRANCY 

ever, in order to warrant a conviction, must not only 
be consistent with hypothesis of guilt but must ex¬ 
clude every other reasonable hypothesis. 6 ® 

Positive and negative evidence. As in other crim¬ 
inal prosecutions, discussed in Criminal Law § 906, 
positive evidence is to be preferred to negative evi¬ 
dence. 67 Where the evidence introduced to es¬ 
tablish vagrancy is purely negative in character, 
the inferences arising therefrom are rebutted by 
positive evidence not inconsistent therewith which 
clearly establishes the innocence of accused, 68 as, 
for instance, where there is positive evidence that 
accused had earned and received sufficient money 
to sustain himself 69 or that accused has a source 
of income from which he may reasonably appear 
to maintain himself. 60 It has been held that tes¬ 
timony of several witnesses that accused “looked 
as though he was able to work” is not sufficient to 
sustain a conviction where he introduces strong and 
positive evidence to the contrary. 61 

§ 5. Trial and Review 

a. In general 

b. Instructions 

c. Review 

a. In General 

The question of vagrancy Is generally one of fact for 
the Jury, or for the court sluing without a Jury. 

The question of vagrancy vel non is very generally 
held to be one of fact, 62 especially where the evi¬ 
dence is conflicting; 62 and if the case is tried by a 


magistrate without a jury he must be arbiter of that 
question and decide it, not as a matter of law, but 
as one of fact. 64 Fact issues are to be determined 
from all the surrounding circumstances, and no 
fixed rule should be applied to fit all cases. 66 

Summary prosecutions . The use of the term 
“summary” m a statute wherein it is stated that the 
court shall summarily try persons accused of vag¬ 
rancy means no more, when taken with other terms 
used in the statute, than that there shall be a 
speedy trial. 66 

The evidence in support of the charge of vag¬ 
rancy m a summary prosecution must be such as 
the common law approves, unless it is otherwise 
provided by statute 67 

Directing verdict. A verdict should be directed 
for accused where there is no evidence to sustain 
the charge, 68 or where there is an entire lack of 
evidence to prove one of the essential elements of 
the offense. 69 Where the guilt of accused of the 
crime is dependent on conjecture or probabilities, 
the court should, on proper request, instruct the jury 
to acquit. 70 On the other hand where there is any 
evidence showing or affording a reasonable infer¬ 
ence of guilt, accused is not entitled to have a ver¬ 
dict directed for him. 71 

Nonsuit. In vagrancy cases where the evidence 
of guilt is purely negative in character, positric 
and uncontradicted evidence m explanation which 
clearly rebuts the inference of guilt and is not in¬ 
consistent with the state’s evidence should be taken 
into consideration on motion to nonsuit. 72 


56. 6a.—Blakeley ▼. State, 51 S.E 2d 
698, 78 GaApp. 616. 

57. Ga.—Jacobs v. State, 67 8.E. 
1063, 1 GaApp. 619. 

58. Ga —Jacobs v. State, supra. 

NC—Corpus Juris cited la State ▼. 

Oldham, 30 SJE 2d 318, 320, 224 NC. 
416. 

59. Ga.—Baugh v. State, 123 fiUB. 
923. 32 GaApp. 496. 

66 C.J. p 411 note 39. 

66. Tex.-—Farley ▼. State, 237 S.W. 
281. 91 Tex.Cr. 101. 

61. Ga.—Walters ▼. State, 62 Ga. 
574. 

88. Cal.—People v. Babb, 229 P.2d 
843, 103 CalA.pp.2d 326. 

N.Y.—People v. Van Why. 32 N.Y.S. 
2d 379, 177 Misc. 739, reversed on 
other grounds 42 N.E.2d 748. 288 N 
Y. 659—People v. Banwer, 22 N.Y.S. 
2d 566. 

66 C.J. p 411 note 42. 

Mmm nSchat for Jury 
In vagrdney prosecution, evidence 
that accused lived In idleness with 


exception of short intervals of time 
and that he had been arrested sev¬ 
eral times for gambling was suffi¬ 
cient to require submission of case 
to Jury—Charles v. State, 43 So 2d 
844. 35 AlaApp. 83. 
irnsupportod testimony of acc u s ed 
In vagrancy prosecution, if cir¬ 
cumstances corroborate testimony of 
accused that he has sufficient money 
on hand from legitimate source to 
take care of all his decent needs, he 
would need no other witness, but jury 
need not accept the unsupported tes¬ 
timony of accused, although no wit¬ 
ness is produced who is able to testi¬ 
fy directly to the contrary —Gentry 
v. Town of Booneville, 24 8o.2d 88, 
199 Miss. 1. 

63. Ala.—McCullers v. State, 159 So 
273, 26 AlaApp. 814. 

Ga.—Lowe v. State, 85 S.E.2d 786, 73 
GaApp. 170. 

Miss.—Gentry v. Town of Booneville, 
24 So.2d 88, 199 Miss. 1. 

66 C.J. p 411 note 43. 


Y.S.2d 379, 177 Misc. 739, revised 
on other grounds 42 NE 2d 748 28S 
NY. 659—People v Cramer, 247 X 
Y S 821, 139 Misc. 545 
65. NY.—People v. Banwer, 22 N.Y. 
S 2d 566. 

66 - Kan.—Ex parte Clancy, 210 P. 
487, 112 Kan. 247. 

67. N.Y.—People v. Phillips, 1 Edm 
Sel.Cas. 986, 1 Park Cr. 95, 5 Leg. 
Obs. 130. 

88. Ala—Valverdi v. State, 110 So 
694, 21 AlaApp 606— Wilson v. 
State, 84 So. 783, 17 AlaApp. 307. 

69. Ala—Vandiver v. State, 40 So. 
88, 145 Ala. 682. 

76. Ala.—Lackner v. State, 72 So. 
606, 15 AlaAppw 21. 

71. Ala—Gobel v. State, 72 So 756, 
16 AlaApp. 178. certiorari denied 
73 So. 1000, 198 Ala. 690—Charles 
v. State, 43 So.2d 844, 35 AlaApp. 
83. 

72. N.C.—State v. Oldham, 30 fi.E.24 
218, 224 N.C. 411. 


64. N.Y.—People v. Van Why, 32 N. | 
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b. Instructions 

Tl»e Instructions In s prosecution for vagrancy Should 
contain correct statements of the law, and whore they 
contain incorrect statements they are properly refused. 

The general rules applicable to instructions in 
other criminal cases, discussed in Criminal Law §§ 
1189-1323, apply also m prosecutions for vagrancy. 
Accordingly, instructions should embody correct 
statements of the law, 73 and must be supported by 
the evidence. 74 Where the court m charging on 
the different elements of the offense of vagrancy, 
as defined in the statute, explains the meaning, in 
the language set out in the statute, no error is 
shown. 76 Requested instructions are properly re¬ 
fused where they contain incorrect statements of 
the law, 76 where there is no evidence to support 
them, 77 where the charge is not applicable to the 
evidence, 76 where they invade the province of the 
jury, 79 where they have a tendency to mislead the 
jury, 66 or where they are sufficiently covered by 
other instructions given. 61 Where the state elects 
to prosecute under a particular subdivision of a 
\agrancy statute, an instruction limiting prosecu- 


VAGRANCY §§5-6 

tion to the definition of a vagrant under such subdi¬ 
vision is proper. 62 An instruction that the jury 
might draw inferences from accused’s acts in deter¬ 
mining whether he was an idle and disorderly per¬ 
son is free from error. 83 Where evidence improper 
for the jury to consider has been introduced, the 
court should direct the jury to disregard it, and 
accused is not prejudiced by a refusal of the court 
to grant his motion to withdraw a juror and con¬ 
tinue the case. 64 

c. Review 

The review in a vagrancy prosecution Is a matter of 
statutory regulation. 

The review of a conviction for vagrancy is a mat- 
ter of statutory regulation.* 6 

§ 6. Sentence, Punishment, and Prevention 
or Suppression of Vagrancy 

In vagrancy prosecutions punishment and sentence 
are matters of statutory regulation. 

The punishment imposed for vagrancy is strictly 
a matter of statutory regulation. 66 A sentence for 


73. Ala.—Cleghorn v State. 121 So 
135. 23 A1&.APP 37. certiorari de¬ 
nied 121 So. 436. 219 Ala. 155. 

66 C J p 412 note 52. 

Zastruottoms held proper 

(1) Charge that it mas competent 
to prove general reputations of per¬ 
sons with whom accused associated, 
hut fact that accused occasionally or 
frequently was seen associating with 
gamblers would not be sufficient evi¬ 
dence alone to warrant a conviction, 
mas proper—Snitzer v State, 199 So 
745. 29 Ala. App 597. 

(2) Court did not err in instruct¬ 
ing that Jury are made by law the 
exclusive judges as to credibility of 
the witnesses who have testified, 
m l thou t adding the rules by which 
jury could test the credibility of 
m itnesses —Berry v. State, 27 S E 2d 
563. 70 Ga.App. 112. 

(3) Instruction defining terms of 
statute defining a vagrant as a 
4 lewd," "disorderly,” or “dissolute” 
person held proper —State v. Har- 
lome, 24 P.2d 601, 174 Wash 227. 

74 . Tex —Woods v State, 3 S W 2d 
806. 109 Tex Cr 240. 

66 C.J p 412 note 53. 

78. Tex.—Powell v. State, 270 SW. 
445. 103 Tex.Cr. 1. 

76. Ala—Cleghorn v. State, 121 So. 
’ 435, 23 Ala.App. 37. certiorari de¬ 
nied 121 So. 436. 219 Ala. 155. 

Ca—Simmons v. State, 55 S E. 479. 
126 Ga. 632. 

77. Ala.—Gobel v. State, 72 So. 756, 
15 Ala.App. 178, certiorari denied 
73 So. 1000, 198 Ala 690. 


78. Ala.—FI and ell v. State, 4 So 2d 
264. 30 Ala.App 238, certiorari de¬ 
nied 4 So 2d 266, 241 Ala 629. 

79. Ala —Hill v State, 141 So. 362. 
25 Ala.App. 100 

80L Ala.—Flandell v State. 4 So 2d 
264. 30 Ala App 238. certiorari de¬ 
nied 4 So 2d 266. 241 Ala. 629. 

81. Tex —Powell v. State. 279 S W. 
445, 103 Tex.Cr. 1. 

82. Ala—Hallmark v. State, 185 So. 
908. 28 Ala App. 416. 

Professional gambler as vagrant 

Ala—Hallmark v. State, supra. 

83. Maas—Commonwealth v. Tom- 
asselli. 154 NE. 95, 257 Mass 479 

84. Ohio—City of Cleveland v. Go- 
gola. App.. 58 NE.2d 101. 

85. N.Y—People v. Warden, 75 N.Y. 
S 1111, 37 Misc. 639, 16 N.Y.Cr. 401. 

66 C.J. p 413 note 78. 

88. Ala—Hayes v. City of Jasper, 
160 So 775, 26 AlaApp. 401. 

Zn Hew Work 

(1) Statute with respect to com¬ 
mitment of persons convicted of va¬ 
grancy under one subdivision of sec¬ 
tion of Code of Criminal Procedure 
does not repeal or alter parallel pro¬ 
visions of New York City Criminal 
Courts Act for commitment of va¬ 
grants under all subdivisions of such 
section in such city.—People v. Mont¬ 
gomery, 111 N.Y.S.2d 512—People v. 
Formiscio, 39 N.Y.S.2d 149. 

(2) Proviso in statute with respect 
to commitment of persons convicted 
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of vagrancy, as defined In specified 
statutory subdivision, that it should 
not supersede provisions of New York 
City Criminal Courts Act as to com¬ 
mitment of convicted persons, did 
not render it applicable to such city. 
—People v. Montgomery, supra—Peo¬ 
ple v. Formiscio, 39 N Y S 2d 149. 

(3) There Is authority, however, 
construing such statutes to mean 
that punishment may be had under 
either one, and as neither is exclu¬ 
sively controlling the question of sen¬ 
tence is discretionary with the sen¬ 
tencing court so that a person con¬ 
victed of vagrancy in aiding or 
abetting in an act of prostitution 
was properly sentenced, in City Mag¬ 
istrate's Court's discretion, to the 
New York City Penitentiary for a 
period not to exceed one year, as 
against contention that he should 
have been sentenced as of right un¬ 
der the New York City Criminal 
Courts Act for a definite term not 
exceeding six months.—People ex rel. 
Traino v. Slattery, 38 N.Y.S.2d 653. 
179 Misc. 206. 

(4) Sentence for vagrancy of ac¬ 
cused arrested in New York City was 
not erroneous because magistrate did 
not comply with section of statute 
requiring examination as to his resi¬ 
dence, since object of such section 
was to provide for magistrates sit¬ 
ting outside of New York City to 
deal with tramps, and section did not 
apply to New York City.—People v. 
Sohn, 279 N.Y.S. 586. 156 Misc. 445. 
reversed on other grounds 199 N.E. 
501. 269 N.Y. 330. 
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less than,** or not In excess of,** the maximum pun¬ 
ishment prescribed by statute is valid. On the other 
hand a sentence which is not authorized by the stat¬ 
utes is null and void.** 

Discharge before expiration of sentence . Under 
a statute authorizing the discharge of a prisoner 
before the expiration of his term of imprisonment 
provided the committing magistrate approved there¬ 
of, no order of discharge can be made unless the 
magistrate before whom the conviction was had and 
commitment made shall indorse thereon his con¬ 
sent in writing.** 

Giving bond for good behavior . By statutes in 
some jurisdictions the person convicted may relieve 
himself of the punishment imposed,* 1 or be per¬ 
mitted to pay for the time to be served,* 2 by giving 
bond for future good conduct. Statutes of this 
character do not make a refusal to give bond any 
part of the offense but merely allow the convict to 
give the prescribed bond to relieve himself of the 


punishment Imposed.** The matter of giving such 
a bond is a proceeding entirely before the court 
and requires no action by the jury.* 4 Where a stat¬ 
ute confers this right, and contemplates that the 
proceedings are to be taken in the county in which 
accused is tried, another statute which provides that 
persons convicted of vagrancy may be sentenced 
to a reformatory situated in another county will 
not be so construed as to abrogate this right.** 
Where the statute provides for the giving of a bond 
with sufficient security for future good conduct for 
one year, the court cannot require one convicted 
of vagrancy to give a bond for good conduct for 
two years, and such a provision renders the whole 
judgment excessive and unlawful.** A judgment 
imposing a sentence and requiring a bond is unau¬ 
thorized after the suspension of sentence during 
good behavior without the requirement of a bond un¬ 
der a former pica of guilty, although accused’s mis¬ 
behavior is renewed.* 2 


VAGUE. Lacking definiteness or precision, indis¬ 
tinct; indefinite. 1 

It has been held to be synonymous with “in¬ 
definite” see 42 CJT.S. p 660 note 94, and “uncer¬ 
tain” see 90 C.J.S. p 1025 note 45. 

VALDIOS. In Spanish and Mexican law, terminos 
not devoted to special use. 2 

VALE. In Spanish, a general word meaning obliga¬ 
tion distinguishable from the specific term “pagare.” 3 

VALEAT; VALET. As the first words of maxims 


of which there have been no recent applications see 
66 C.J. p 413 notes 12-14. 

VALHAOA. A Portuguese word, the primary mean¬ 
ing of which is knave, rogue, rascal, scamp, scape¬ 
grace, crafty, cunning, but which is capable of im¬ 
puting unchastity. 4 

VALID. The word ‘Valid” is of ordinary use,® and 
its meaning is well understood,* and it is defined 
generally as meaning founded on truth or facts; ca¬ 
pable of being justified, supported, or defended; not 
weak or defective; well-grounded; sound; good. 7 


87. Mo.—Ex parte Karnstrom, 249 
S.W. 695. 297 Mo. 984. 

Tenn.—Hutchins v. State, 110 8.W. 

2d 819, 172 Tenn. 108. 

8U Ala.—Hayes v. City of Jasper, 
160 So 775, 26 AUuApp. 401. 

Cal.—Ex parte Tom Won*. 10 P.2d 
797, 122 Cal App 672. 

N.T.—People ex rel. Travis v. Dan¬ 
iels. 44 N.Y S 2d 700, 182 Mlsc. 856 
—People v. Van Why, 82 N Y.S 2d 
279, 177 Mlsc. 739, reversed on oth¬ 
er grounds 42 N.E.2d 748, 288 N.Y. 
659. 

80. N.Y.—People ex rel. Travis v. 
Daniels, 44 N.Y.S.2d 700, 182 Mlsc. 
856. 

66 CU. p 412 note 68. 

80l N.Y.—People v. Coggey, 115 N. 
Y.S. 886, 181 App.Div. 20, 28 N.Y. 
Cr. 226. 

66 GJ. p 412 note 69. 

MU Oa.—Morton v. Nelms, 46 B.E. 

616, 118 Ga. 786. 

66 OJ. P 412 note 70. 


92. Miss—Daniels v. State, 70 So. 
458, 110 Miss. 440—Warwick v. 
State, 59 So 2, 102 Miss. 143. 

93. Ga.—Morton v. Nelms, 45 S.E 
616, 118 Ga. 786. 

94. Ga.—Coleman v, Nelms, 46 S.E. 
451, 119 Ga. 307. 

95. Mich—In re Ryan's Case, 7 N. 
W. 819, 46 Mich. 173. 

96. Miss.—Daniels v. State, 70 So. 
458, 110 Miss. 440. 

97. Miss.—Warwick v. State, 59 So. 
2, 102 Miss 142. 

1. New Standard D. 

(1) "Vague entry** see Public 
Lands I 88. 

(2) 4 'Vague and uncertain** as ap¬ 
plied to testimony means that the 
testimony is dim and shadowy and 
fails to relieve the trier of facts from 
doubt or uncertainty.—Weliska’s 
Case, 131 Am 660, 861, 125 Me. 147. 
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8. Cal—Vernon Irr Co. v. Los An¬ 
geles. 39 P. 762, 765. 106 Cal 237. 
"Termino" as a common, common 
land, see 86 C.J.S. p 607 note 23. 

3. NY.—Govin v. De Miranda. 8i N. 
E 628, 140 NY. 662. 

66 C J. p 413 note 11. 

"Pagare" defined see 67 C.J.S. p 651 
note 20. 

4. Cal.—Matts v. Sorbs, 37 P. 159, 
160, 103 Cal. xvlL 

5. Tex.—Dickens v. Stats, 104 8.W. 
2d 21, 22. 132 Tax. 219. 

6. Mont.—Morrison v. Farmers* ft 
Traders' State Bank. 225 P. 123, 
125, 70 Mont 146. 

Tex.—Dickens v. Stats, 104 S.W.2d 
21, 22, 132 Tax. 210. 

7m Tex.—Edwards v. O'Neal, Civ. 
App., 28 S.W.2d 569. 572. 


(1) "Valid reason" ass Ti C.J.8. p 

634 not* 8ft 
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VALIDATION 


It is also defined at manning strong; powerful; 1 but 
the dictionary characterize this meaning as ar¬ 
chaic. 9 

As used in law, “valid” means legally sufficient or 
efficacious; 10 efficacious; 11 effective; 12 efficient; 18 
good or sufficient in point of law; 14 having legal 
strength or force; 15 of binding force 10 or legal 
sufficiency; 17 accomplishing what is claimed or in¬ 
tended; 18 without defect; 19 incapable of being 
rightfully overthrown or set aside; 20 sustainable 
and effective in law, as distinguishable from that 
which exiots or took place in fact or appearance, but 
has not the requisites to entitle it to be recognized 
and enforced by law; 21 also, authorized by law. 22 

“Valid” may be employed to denote a complete 
and indefeasible title or right as distinguished from 
merely regular proceedings subject to be invalidated 
by the proof of irregularities in the want of power. 28 
On the other hand, “valid” has been defined as 
meaning executed with the proper formalities. 24 

“Valid” has been held to be equivalent to or 
synonymous with “good” see 38 C.J.S. p 937 note 
24.1, “legal” see 62 C.J.S. p 1039 note 97J., “meri¬ 
torious” see 67 C.J.S. p 1071 note 5, “satisfactory” 
see 78 C.J.S. p 682 note 91.1, and “sufficient” see 


83 C.J.S. p 778 note 821. 

“Valid” has been distinguished from “good” see 
38 CJ.S. p 937 note 241, and “regular” see 76 C.J.S. 
p 609 note 56. 

VALIDATE. The word “validate” is a derivative 
of “valid,” 25 and it is defined as meaning to make 
valid; 20 to declare valid; 27 to sanction? 28 to con¬ 
firm; 29 to confirm or affirm. 80 

In another sense, the word means to test the 
validity of. 81 

As used in a statute relative to assessments, the 
word has a peculiar and forcible meaning, namely, 
to fix irrevocably upon the land a lien for the amount 
of the assessment, or assessments, theretofore lev¬ 
ied. 82 

“Validate” is not the equivalent of “to incorporate 
into,” see Incorporate 42 C.J.S. p 643 note 53. 

Validating statutes, also called “curative acts,” 
are treated in Constitutional law § 421 and Statutes 
§ lb. 

VALIDATION. The word “validation” is a deriva¬ 
tive of “valid,” 83 and is defined as meaning the act 


(2) Other phrases of which more 
recent adjudications have not been 
found see t6 CJ p 414 note 41-p 415 
note 65 

U. Tex —Edwards v. O’Neal. Civ. 
App . 28 S W 2d 569. 672 

9. New Standard D. 

10. Okl—State, for Use and Benefit 
of First State Bank of Wister. v. 
Board of Com'rs of Le Flore Coun¬ 
ty. 60 P 2d 788. 795. 177 Okl 470. 

<6 C.J. p 414 note 20. 

Similarly defined 

Legally sufficient for the purpose 
stated—Dickens v. State. 104 S.W 2d 

21. 22. 182 Tex.Cr. 210 

11. U.S.—U. S. v. McCutchen. DC. 
Cal.. 234 F. 702. 709. 

Fla.—Thompson v. Town of Frost¬ 
proof. 103 So. 118. 89 Fla. 92. 

IS. Cal—Air Transport Mfg. Co. v. 
Employers' Liability Assur. Corp, 
Cal.App. 204 P.2d 047. 650. 91 Cal 
App. 2d 120. 

13. Cal. — Air Transport Mfg. Co. ▼. 
Employers' Liability Assur. Corp. 
supra. 

Tex.—Edwards v. O'Neal. Clv.App., 
28 &W.2d 500. STS. 

li U.S.—U. 8. v. McCutchen. DC. 

Cal.. 284 F. 702. 709. 

Fla.—Thompson v. Town of Frost¬ 
proof. 103 So. 118. 80 FIs. 02. 

15. Okl.—State, for Use and Benefit 
of First State Bank of Winter, v. 


Board of Com’rs of Le Flore Coun¬ 
ty. 60 P 2d 788. 795. 177 Okl 470 
Tex—Eduards v O'Neal, Civ.App , 
28 8 W 2d 569. 672. 

66 C.J p 414 note 23 [a]. 

Similarly defined 

(1) Having force—Sager v Sum¬ 
mers. 68 NW. 614. 616. 49 Neb 459. 

(2) Having legal strength, force, 
and effect —Emerson v. Knapp, 75 
Mo App. 92, 97. 

16. Neb—Sager v. Summers, 68 N. 
W 614, 615. 49 Neb. 459. 

17. Mont—Morrison v. Farmers' 4k 
Traders’ State Bank. 225 P. 123. 
125. 70 Mont. 146. 

18. Cal.—Air Transport Mfg. Co. v. 
Employers' Liability Assur Corp, 
204 P.2d 647, 650. 91 Cal.App 2d 129. 

19. Wash —Stabbert v. Atlas Im¬ 
perial Diesel Engine Co., 238 P.2d 
1212. 1214, 39 Washed 789. 

90. Okl.—State, for Use and Benefit 
of First State Bank of Wister, ▼. 
Board of Com'rs of Le Flore Coun¬ 
ty. 60 P.2d 788. 796. 177 OkL 470. 

66 C.J. p 414 note 26. 

2L U.S—U. S v. McCutchen, D.C. 

Cal. 234 F. 702, 709. 

Fla.—Thompson v. Town of Frost¬ 
proof. 103 So. 118, 89 Fla. 92 

22. Neb—Sager v. Summers, 68 N. 
j W. 614, 615. 49 Neb. 459. 

23. U.S.—Sharpieigh v. Surdam. C.C. 
Tenn.. 21 F.Cas.No.12,711, 1 Flipp. 
472. 487. 

66 C.J. p 414 note 20. 
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at Okl —State, for Use and Benefit 
of First State Bank of Wister, v. 
Board of Com’rs of Le Flore Coun¬ 
ty. 60 P 2d 788, 795, 177 Okl. 470. 

66 C J p 414 note 30 

25. US—Corpus Juris cited In In 
re American Rio Grande Land & Ir¬ 
rigation Co, DC.Tex., 21 F.Supp. 
492. 494 

Fla.—Thompson v. Town ef Frost¬ 
proof, 103 So 118, 89 Fla. 92. 

26. US —Corpus Juris cited lu In 
re American Rio Grande Land 4k Ir¬ 
rigation Co, DC Tex., 21 F.Supp. 
492, 494 

Fla.—Thompson v. Town of Frost¬ 
proof, 103 So. 118, 89 Fla. 92. 

27. La.—Peck v. Tugwell, 5 So. 2d 
524, 629. 199 La. 125. 

28. La.—Peck v Tugwell, supra. 

29. U.S —In re American Rio Grande 
Land 4k Irrigation Co., D.C.Tex., 21 
F Supp. 492, 494. 

Fla.—Thompson v. Town of Frost¬ 
proof, 103 So. 118. 89 Fla. 02. 

33. La—Peck v. Tugwell, 5 So. 2d 
524, 629. 199 La. 125. 

3L Fla.—Thompson v. Town of 
Frostproof, 103 So. 118, 89 Fla. 92. 

32. U.S.—In re American Rio Grande 
Land 4k Irrigation Ca, IXCLTex., 21 
F Supp. 492, 404. 

Cal.—Seale v. Balsdon. 107 P. 071, 
978, 51 Cal.App. €77. 

i 33. Fla.—Thompson v. Town of 

| Frostproof. 103 So. 118, 89 Fla. 02 



VALIDATION 

of validating. 8 * 

With respect to a bond issue, "validation” means 
the irrevocable binding of the taxpayer. 86 

VALIDITY. The word has a well-understood 
technical, as well as popular, acceptation. 36 In its 
legal and technical signification, "validity” means 
legal strength or force; 87 legal sufficiency 38 in con¬ 
tradistinction to mere irregularity; 33 that quality 
of a thing which renders it supportable in law or 
equity; 40 the quality of being good in law; 41 ef¬ 
fectiveness in point of law. 42 

In its popular use, and in its legal application, 
"validity” imports substantial rectitude as distin¬ 
guished from merely formal regularity. 43 Similarly, 
the word has been defined as freedom from vices of 
substance. 44 

"Validity” has been distinguished from "incon¬ 
sistency” see 42 C.J.S. p 541 note 16. 

VALLEY. Commonly accepted definitions of the 
word are the space inclosed between the ranges of 
mountains and the area of lowlands or depressions 
of considerable size, with bottoms of gentle slope 
as compared to the sides; 45 in common understand¬ 
ing, lowlands, in contradistinction to mountain 
slopes and mountain ridges. 46 

VALONIA. The large acorn cups of a dwarf oak, 
exported from the Levant, etc., and used in the 
tanning industry. 47 

VALO REM . As the first word of a maxim of which 
there have been no recent applications see 66 C.J. p 
416 note 91. 


si a j.s. 

VALUABLE. As a noun, the word "valuable,” usual¬ 
ly used in the plural, means a thing of worth or 
value; an article of value or choice personal prop¬ 
erty. 48 

A notice posted by an innkeeper that "valuables” 
must be put in the safe has been held not to extend 
to money or certain other property, as stated in Inn¬ 
keepers § 17 a. 

As an adjective, the word "valuable” is defined as 
meaning capable of being valued or estimated. 40 

"Valuable” has been distinguished from "satis¬ 
factory” see 78 C. J.S. p 582 note 91. 

VALUATION. In one sense the word "valuation” is 
defined as meaning the setting or estimation of the 
value of anything; 50 appraisement; 51 and, in an¬ 
other sense, the price set upon anything—the esti¬ 
mated or rated worth of anything; 52 value. 53 

It has been held to be synonymous with "invoice” 
see 48 C.J.S. p 765 note 66.1. 

The word "valuation” is frequently used in con¬ 
nection with the taxation of property and for specific 
references in this connection see the indexes to the 
titles Internal Revenue, Municipal Corporations, and 
Taxation. 

Valuation of property of a public utility for rate- 
making purposes in proceedings before public serv¬ 
ice commissions is treated in Public Utilities § 41 
c (2) (c) bb. 

VALUE. 

As a noun. It has long been recognized that 


34. New Standard D 

35. Cal —Seale v. Balsdon. 197 P 
971, 973. 51 Cal App. 677. 

Ga —Smith v. Dublin, 39 S E 327, 330, 
113 Ga 833, 841. 

36. U.S—Sharpleigh v. Surdam. CC 
Tenn, 21 F Cas.No.12,711, 1 Flipp. 
472. 

37. U S.—Sharpleigh v. Surdam, su¬ 
pra 

88 . Ariz.—Boehringer v. Yuma 

County, 140 P. 507, 608, 15 Aria 
546. 

Ill-—Village of Hinsdale v. County 
Court of Du Page County, 281 Ill. 
App. 671, 689—City of Cairo v. 
Bross, 8 IU.App. 296, 297. 

80. Ill.—Village of Hinsdale v. 
County Court of Du Paso County, 
281 IlLApp. 571, 589. 

40l HI.—Village of Hinsdale v. 
County Court of Du Page County, 
aupra. 

ffOJ.p 415 note 77. 


Phrases employing the word and 
of which more recent adjudications 
have not been found see 66 C.J. p 415 
note 81-p 416 note 88. 

41. Ill—City of Cairo v. Bross, 8 
IlLApp 296, 297. 

42. Aria—Boehringer v Yuma 

County, 140 P. 507, 608, 15 Ariz. 
646 

43. Colo —Home Ins. Co. of New 
York v. Gaines, 218 P. 907, 908, 74 
Colo. 62. 

66 C.J. p 415 note 79. 

44. Aria—Boehringer v. Yuma 

County, 140 P. 607, 508, 15 Aria 
646. 

4 iff. U.S.—Whaley v. Northern Pac. 

I By. Co., CC.Mont., 167 F. 664, 669. 

46. U.S.—Whaley v. Northern Pac. 
R. Co., supra. 

47. U.S.—Export S. S. Corporation v. 
American Ins Co., Newark, N. J., 
D.C.N.Y., 26 F Supp. 79, 83. 

48. New Standard D. 
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49 Mont —McCrtmmon v. Murray, 
117 P. 73, 76. 43 Mont. 45T. 

Phrases 

(1) '‘Valuable consideration** see 
the index to the title Contracts. 

(2) Other phrases employing the 
word and of which there have been 
no recent adjudications see 66 C.J. 
P 416 note 94-p 417 note 19. 

56. Mass.—Newburyport v. County 
Commissioners, 12 Mete. 211, 213 
Phrases employing the word and 
of which more recent adjudications 
have not been found see 66 C.J. p 
418 notes 40-59. 

51. Mass.—Newburyport v. County 
Commissioners, supra. 

Tex —Citizens* Bank v. Terrell, 14 & 
W. 1003, 1006. 78 Tex. 460. 

52. Nev.—State v. Central Pac. R. 
Co., 7 Nev. 99. 104. 

66 C.J. p 417 note 28. 

52. Minn.—Sergeant v. Dwyer. 46 N. 

W. 444. 445, 44 Minn. <09. 

06 C.J. p 417 note 29. 
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VALUE 


“value, w a word of many meanings, 54 may be used 
in different senses, 56 and it has been said that the 
ascertainment of the meaning of the word admits 
of no precise standard. 65 Since it is a relative 
term, 67 it is necessary that its true meaning be 
determined by the context in which it appears. 68 
The value of a thing, and the thing itself, are not 
one and the same. 69 

The primary meaning of “value” is worth, 50 and 
the term is further defined generally as meaning 
estimated or assessed worth; 51 estimate of the in¬ 
trinsic worth of a thing; 52 monetary worth of a 


thing, marketable price; 59 worth as estimated in 
terms of a currency or of another medium of ex¬ 
change; 54 that which is considered an equivalent in 
worth; 56 appreciation; esteem; valuation; 55 ex¬ 
cellence; utility; importance. 57 

It is generally recognized that the word “value” 
has two different meanings, and sometimes expresses 
the utility of an object 58 and sometimes the power 
of purchasing other goods with it; 59 the one may 
be called “value in use,” 70 the other “value in ex¬ 
change.” 71 


54. TJ S.—Group of Institutional In¬ 
vestors ▼. Chicairo, M. t 6t P. A P. 
R Co. Ill., 63 SCt 727. 73S. 318 U. 
8. 623. 87 L.Ed 969—State of Mis¬ 
souri ex rel. Southwestern Bell Tel. 
Co v Public Service Commission, 
Mo.. 43 S Ct 644, 664. 262 U.S. 276. 
67 L Ed 981. 31 A.LR 807. 

N H —Corpus Juris cited in Trustees 
of Phillips Exeter Academy v. Ex¬ 
eter. 33 A.2d 665. 674. 92 N H. 473. 

66 C.J. p 418 note 62. 

56b US—Andrews ▼ Commissioner 
of Internal Revenue, C.CA2, 135 
F 2d 314. 317—In re Alberti, D.C 
Cal.. 41 F.Supp 380. 381. 

Cal—Corpus Juris cited in Wade v. 
Rathbun. 67 P.2d 765. 766. 23 Cal 
App 2d Supp 768 

La—Corpus Juris quoted la Union 
Tank Car Co v. Louisiana Oil Re¬ 
fining Corporation, 165 So. 638, 640, 
184 La. 121. 

66 C J. p 418 note 63. 

Often abused word 

There is no word in the language 
that Is more often abused or is used 
in more different senses—The Man¬ 
hattan. C.C.A Pa., 86 F.2d 427. 428. 

50. U S.—Heyward v Bradley, S C, 
179 F 326. 331. 102 CCA. 609. 

66 C J. p 419 note 75. 

Vo constant sad precise m ea nin g 

(1) “It [value] is a bewitching 
word which, for years, has disturbed 
mental peace and caused numerous 
useless debates. Perhaps it would 
be better for the peace of men's 
minds if the word were abolished 
Reams of good paper and gallons of 
good ink have been wasted by those 
who have tried to give it a constant 
and precise meaning. The truth is 
that it has different meanings in 
different contexts, even in the re¬ 
stricted field of 'tax law.' And there, 
as almost always, 'value* involves a 
conjecture, a guess, a prediction, a 
prophecy.**—Commissioner of Inter¬ 
nal Revenue v. Marshall. C.C.A., 125 
F.2d 943, 946. 

(2) “Value,- when applied to the 
capital assets of a corporation, defies 
application of any set rule or formu¬ 
la for its determination.—Haggar Co. 


v. Commissioner of Internal Revenue, 
C.C.A.Tex., 104 F 2d 24. 27. 

57. U.S. —Haggar Co v. Commission¬ 
er of Internal Revenue, supra. 

58. La.— Corpus Juris quoted la Un¬ 
ion Tank Car Co. v. Louisiana Oil 
Refining Corporation, 166 So. 638. 
640, 184 La. 121. 

66 C J p 418 note 63. 

Similarly expressed 

The word "value" gathers Its mean¬ 
ing in a particular situation from the 
purpose for which a valuation is be¬ 
ing made.—Group of Institutional In¬ 
vestors v. Chicago, M. St. P ftP.R. 
Co.. Ill. 63 SCt. 727. 738. 318 U.S. 
523, 87 LEd 959. 

59. SC.—Carter v. McCall. I SE2d 
844. 847, 193 SC 456. 

Different ooncepts 

“The value of an article is one of j 
the attributes of the article, and is 
Intangible. The article itself is tan¬ 
gible, and while the one necessarily 
relates to the other, they are. both j 
j in law and logic, separate concep¬ 
tions."—Carter v. McCall, supra. 

00. La — Corpus Juris quoted la Un¬ 
ion Tank Car Co. v. Louisiana Oil 
Refining Corporation, 165 So. 638, 
640. 184 La. 121. 

N.Y —Jetter v. Hofheins, 70 N Y.S.2d 
808, 812, 190 Misc 199. 

66 C J. p 418 note 54. 

Full worth or actual value 

The word "value" standing by itself 
can have only one meaning, namely, 
the full worth or actual value, not a 
fractional share thereof —Board of 
Ed, Rich County School Dist. v. Pas¬ 
sey. Utah, 246 P.2d 1078, 1079. 

01. Pa.—In re Moffett's Estate, 85 
A.2d 109, 110, 369 Pa. 159. 

62. N.Y.—People v. Gravenhorst, 32 
N.Y S.2d 760, 774. 

As estimate or opinion 
Value consists in the estimate or 
opinion of those influencing the mar¬ 
ket, attachable to certain Intrinsic 
qualities belonging to the article to 
be valued.—Washington Ice Co. v. 
Webster. 68 Me. 449. 463. 

S3. Ariz.—State Tax Commission v. 
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Miami Copper Co.. 246 P.2d 871. 
877, 74 Ariz. 234 

Mont—Kites v. Llnnane, 166 P.2d 
183. 186, 117 Mont. 69. 

Pa.—In re Moffett's Estate, 85 A.2d 
109, 110, 369 Pa. 159. 

04. Mont—Kites v. Linnane, 156 P. 
2d 183. 186. 117 Mont. 59. 

65. Mont.—Klies v. Linnane, supra. 
00- N.Y.—People v. Gravenhorst, 32 

N.Y.S 2d 760, 775. 

07. La.—Union Tank Car Co. v. Lou¬ 
isiana Oil Refining Corporation, 165 
So. 638. 640, 184 La. 121. 

66. US.—In re Alberti, D.C.Cal., 41 
F Supp 380. 381. 

Cal—Corpus Juris cited im Wade v. 
Rathbun. 67 P2d 765, 766, 23 Cal. 
App 2d Supp. 758. 

La— Corpus Juris quoted Im Union 
Tank Car Co. v. Louisiana Oil Re¬ 
fining Corporation, 165 So. 638, 640, 
184 La. 121. 

66 C.J. p 418 note 56. 

09. US—In re Alberti, D.C.Cal, 41 
F.Supp 380, 381. 

La.—Corpus Juris quoted Im Union 
Tank Car Co. v. Louisiana Oil Re¬ 
fining Corporation. 165 So. 638, 640. 
184 La. 121 
66 C.J. p 418 note 57. 

7a US.—In re Alberti, DC.Cal., 41 
FSupp 380, 381. 

Cal—Joint Highway Dist. No. t v. 
Ocean Shore R Co., 18 P.2d 413, 
417, 128 Cal App. 743— Corpus Ju¬ 
ris cited im Wade v. Rathbun, 67 P 
2d 765, 766, 23 CaJ.App.2d, Supp. 
758 

La.— Corpus Juris quoted Im Union 
Tank Car Co. v. Louisiana Oil Re¬ 
fining Corporation, 165 So. 638, €40, 
184 La. 121. 

“The value of property eouslsts Im 
its use” 

U S.—Wells v. City of 8avannah. Ga. 
21 8.CL 697, 702, 181 U.S. 581. 45 
L.Ed. 986. 

Ga—Wells ▼. City of Savannah, 13 
S.E. 442, 87 Ga 887. 

Tl. U.S.—In re Altwrtl. D.C.CW.. 41 
F.Supp. 880, 881. 

Cal.— Corpus Juris dtsd la Wade v. 
Rathbun, 67 P.2d 765. 766, 23 Cal. 
App. 2d, Supp. 758. 
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Li the first sense, “value* hi defined as meaning 
the utility of an object 72 in satisfying, directly or 
indirectly, the needs or desires of human beings; 72 
as applied to property, an attribute which the prop¬ 
erty possesses by reason of the use which is or may 
be made of it; of the product that it produces, or 
may produce; or of some sentimental association 
connected with it; 74 the property or aggregate 
properties of a thing by which it is rendered use¬ 
ful or desirable, or the degree of such property or 
sum of properties. 75 Thus property may have "val¬ 
ue," notwithstanding there is no market for it. 72 

In the second sense, "value" has been defined as 
the amount of other commodities, commonly repre¬ 
sented by money, for which a thing can be exchanged 
in open market; 77 the general power of purchasing, 
the command which possession of a thing gives over 
purchasable commodities in general; 78 the price 
deemed or accepted as equivalent to the utility of 
anything; 72 the price or the amount for which a 
thing can be sold; 82 the sum for which like goods 


axe, at the same time, commonly bought and sold 
in the market; 21 the sum of money a thing will 
produce to the seller, when it is sold; 82 the worth 
of an object in purchasing other goods; 82 a fair re¬ 
turn in money, goods, services, etc., for something 
exchanged; 84 what a willing purchaser will give 
for the property under fair market conditions; 86 
the price a willing purchaser, not compelled to buy, 
will pay a willing seller, not compelled to sell; 86 
what a thing will bring today in exploitation or ex¬ 
change under some presently possible conditions; 87 
what [a thing] will sell for within a reasonable time 
from that in which the "value" is sought to be as¬ 
certained. 88 In the final analysis, "value" in this 
sense is only the effect of the relative human desire 
for compared objects expressed in terms of a com¬ 
mon denominator. 89 

Although the distinction between "value in use" 
and "value in exchange" has been generally recog¬ 
nized by the courts, they have frequently used the 
word "value" without any clear indication of wheth- 


Za—C orpus Juris gnotofl la Union 
Tank Car Co. v. Louisiana Oil Re¬ 
fining Corporation, 165 So. 6S8, $40, 
184 La. 121. 

«8 C.J. p 418 note 5t. 

72. Cal—Joint Highway Dist. No 9 
v. Ocean Shore R. Co., 18 P.2d 418, 
417, 128 Cal.App 743. 

La.—Union Tank Car Co v. Louisiana 
Oil Refining Corporation, 165 So 
638, 640, 184 La. 121. 

78. Cal.—Joint Highway Dist. No. 9 
v. Ocean Shore R Co, 18 P.2d 413, 
417, 128 Cal App. 748 

74. La.—Soniat v. Board of State 
Affairs, 88 So. 760, 762, 763. 146 
La. 450. 

75. La.—Union Tank Car Co. v. Lou¬ 
isiana Oil Refining Corporation, 165 
So. 638, 640. 184 La. 121. 

76. Mont.—Durocher v. Myers, 374 
P. 1082, 1064, 84 Mont. 225. 

66 C.J. p 419 note 62. 

77. Tex.—Prudential Fire Ins. Co. v. 
Williams, Civ.App., 148 S.W.2d 264, 
266. 

66 C J. p 419 note 62. 

Commercial or exchangeable value 

U.S—The Manhattan, C.C.A.Pa., 85 
F.2d 427, 428. 

78. N.C.—Marrlner ▼. John L. Roper 
Co.. 16 S E. 906, 907, 112 N.C. 164. 

78. Ill.—Illinois Cent. R. Co. v. Mat- 
toon Highway Com'rs, 43 N.E. 1100, 
1101, 161 11L 247. 

Miss.—Illinois Cent. R. Co. v. State, 
48 So. 561, 562, 94 Miss. 759. 

94 Xy.—Henderson Bridge Co. v. 
Commonwealth, 91 S.W. 496, 492, 
99 Ky. 622. 17 Ky.L. 289, 29 L.RJL 
T9. 

66CLJ. p 419 note 97, 


MmAlarly exp ressed 

"The “value* of a thing, generally 
■peaking, is what it will sell for. or 
what it may be purchased for."— 
Hoffman v. Labutzke, 289 N.W. 652, 
658. 233 Wis. 365. 

8L Tex.—-Missouri, etc, R. Co. v. 
Crews, 120 S.W. 1110, 1111. 54 Tex. 
Civ App. 548. 

66 C.J. p 419 note 69. 

82. N.H.—Rochester ▼. Chester, 9 N 
H 849. 359 
66 C.J. p 419 note 70 
82. La.—Union Tank Car Co. v. Lou¬ 
isiana Oil Refining Corporation, 166 
So. 638. 640, 184 La. 121. 

66 C.J. p 419 note 71. 

84. Arlz.—State Tax Commission v. 
Miami Copper Co., 246 P.2d 871, 276, 
877, 74 Ariz. 234. 

Mont—Kites v. Linnane, 156 P.2d 188, 
186, 117 Mont. 59. 

85. Conn.—Thaw v. Town of Fair- 
field, 43 A.2d 66. 67, 132 Conn. 178, 
160 A.L.R. 679. 

N.Y.—In re Board of Water Supply 
of City of New York, 1 N.Y.8.2d 62, 
66. 263 App.Dlv. 38. 

86 C.J. p 419 note 72. 

88. U.S.—Barnsdall Refining Corpo¬ 
ration ▼. Cushman-Wllson Oil Co., 
C.C.A.Iowa, 97 F.2d 481, 484—Man¬ 
ufacturers Paper Co. v. Commis¬ 
sioner of Internal Revenue, C.CJL2, 
89 F.2d 684, 686—U. 8. v. General 
Petroleum Corp. of Cal., D.QCal., 
72 F.Supp. 225, 235—U. R v. Cer¬ 
tain Lands In Town of Highlands, 
Orange County, Southern Dist of 
New York, D.C.N.Y., 86 F.Supp. 968, 
970—Oertel Co. v. Glenn, D.CLKy., 
18 F.Supp. 661, 658. 

Iowa.—Lincoln Joint Stock Land 
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Bank v. Board of Review of 8ioux 
City. 290 NW. 94. 95. 227 Iowa 
1138. 

Ky—Evans v. Allen, 205 S.W.td 514. 
615. 305 Ky. 728 

Mass —Epstein v Boston Housing 
Authority. 68 N.E 2d 185. 127, 817 
Mass 297. 

N.Y.—People ex rel. Pennsylvania 
Tunnel A Terminal R. Co. v. Miller, 
26 N Y 8 2d 232. 236. 

87. US-—Babbitt v. Read. C.C.AN. 
Y, 236 F. 42, 47 

Cal.—Department of Social Welfare 
v. Wlngo, 176 P.2d 262. 268. 77 Cal. 
App 2d 316. 

88. Tex.—Missouri, etc.. R. Co. ▼. 
Crews, 120 S W. 1110, 1111, 64 Tex. 
Civ.App. 648. 

66 C J. p 419 note 74. 

Worth at past or present date 

"Value” reflects an object's worth 
; as of a certain past or present date 
without regard for what it would or 
might be worth at a future date in a 
changed economic situation.—Boston 
Iron 9b Metal Co. v. 8. 8. Winding 
Gulf, D C.Md. f 85 F.Supp. 806, 812. 

89. U.S.—Guaranty Trust Co of 
Hew York v. Grand Rapids. G. H. A 
M. Ry. Co, D.C.Mlch., f F.Supp. 
511, 519. 

Mich.—In re Widening of Michigan 
Ave. from Roosevelt to Llvemota 
Avea.. 279 N.W. 798, 802, 289 Mich. 
639. 

"Value Is the effect In exchange of 
the relative social desire for com¬ 
pared objects expressed In terns of a 
common denominator.'*—Internation¬ 
al Harvester Co. v. Kentucky, Ky., 34 
S.Ct 851, 666, 284 UA. 216, 58 LJBd. 
1384. 
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er it is used in * particular expression to indicate 
“value in use" or “market value,”* 0 and it has been 
said that the value of property is nothing but the 
value of an opportunity to derive future profits or 
other services. 01 Certain courts and writers have 
rejected the distinction between “value in use” and 
“value in exchange,” defining “value” as the relation 
between two services, the exchange power which one 
commodity or service has in relation to another. 92 

When the word “value” is applied to property 93 of 
any description 94 without qualification 95 either by 
the context or by the circumstances, 96 it means the 
price the property will command in the market; 97 
its equivalent amount in lawful money, 98 and usually 
it means “market value.” 99 

The word “value” means money value and not 
merely sentimental value, 1 and it means a money 
value on some market, and not a value only to a 
present owner. 2 

The word “value” may be used to signify money, 3 
or rate, 4 and it is sometimes used to mean considera¬ 
tion, 5 and it has been defined to mean any considers- 


VALUE 

tion sufficient to support a simple contract, 9 and 
identical language is used in defining the word 
‘Value” in § 25 of the Uniform Negotiable Instru¬ 
ments Act, and § 76 of the Uniform Sales Act. Cas¬ 
es treating the word as defined in the Uniform 
Negotiable Instruments Act are set out in Bills and 
Notes § 148 a, and cases treating the word as defined 
in the Uniform Sales Act are set out in Sales § I *• 

“Value” has been held to be equivalent to, or 
synonymous with, “cash value” see 14 C.J.S. p 22 
note 87, “cost pnee” see 20 C.J.S. p 243 note 14, 
“market value” see 55 C.J.S. p 798 note 90-p 799 
note 93, and “reasonable cash market value” see 
14 C.J.S. p 23 note 14. 

“Value” has been compared with, or distinguished 
from, “amount” see 3 C.J.S p 1057 note 89, “ex¬ 
pense” see 35 C.J.S. p 208 note 31, “income” see 42 
C.J.S. p 535 note 43, “net profits” see 66 C.J.S. p 
10 note 63, “price” see 72 C.J.S. p 499 note 15, and 
“sum” see 83 C.J.S. p 788 note 55. Under some cir¬ 
cumstances “value” and “worth” have approximately 
the same meaning, but the terms are not necessarily 
synonymous. 7 


90. Cal —Joint Highway Dist No 9 
v. Ocean Shore R Co. 18 P 2d 413, 
417. 128 Cal.App 743. 

91. N J —Appeal of Pitney, 28 A 2d 
660, €66. 20 N.J Mlsc 448. 

99. Ohio—State v. Yatea, 10 Ohio 
Dec (Reprint) 182. 185. 19 Cine L. 
Bui. 150 

66 C J p 420 notes 80-83 

93. Cal —Corpus Juris died la Wade 
v. Rathbun, 67 P 2d 765. 766. 23 Cal. 
App 2d Supp 758. 

66 C J. p 420 note 76 

94. La —Union Tank Car Co v Lou¬ 
isiana Oil Refining Corporation, 165 
So 638. 640. 184 La. 121. 

Tex —Prudential Fire Ins Co v Wil¬ 
liams, Civ.App. 148 S W 2d 264, 266. 

96. Cal —Corpus Juris elted la Wade 
v Rathbun. 67 P.2d 765. 766. 23 Cal 
App.2d Supp. 758. 

La.—Union Tank Car Co. v Louisiana 
Oil Refining Corporation, 165 So. 
638. 640. 184 La. 121. 

Tex —Prudential Fire Ina Co v. Wil¬ 
liams. Civ.App.. 148 S W.2d 264. 266 

66 C J. p 420 note 76. 

99. Cal—Wade v. Rathbun, 67 P.2d 
765. 766, 23 Cal.App.2d Supp. 758. 

97. La.—Union Tank Car Co. v. Lou¬ 
isiana Oil Refining Corporation, 165 
So 638. 640. 184 La. 121. 

Mont.—Rider v. Cooney, 38 P.2d 261. 
263, 94 Mont. 296 

Tel—Prudential Fire Ina Co. v Wil¬ 
liams, Civ.App., 148 S W 2d 264. 266 

66 C.J. p 419 note 68. p 420 note 76 

99. CaL—People v. Hines. 89 P. 858, 
859. 5 Cal.App. 122. 

66 G.J. p 420 note 77. 

91 C.J.S.-41 


Commercial sense 

“Value" in a commercial sense is 
money estimate of marketable prop¬ 
erty—Village of Lawrence v Green¬ 
wood. 90 NE.2d 53. 66. 300 N.Y. 231. 

99. US —Barnsdall Refining Corpo¬ 
ration v Cushman-Wllson Oil Co, 
C C A.Iowa, 97 F 2d 481. 484 
Cal — Corpus Juris cited in Wade v 
Rathbun. 67 P 2d 765. 766. 23 Cal 
App 2d Supp 758 

Iowa—Lincoln Joint Stock Land 
Bank v. Board of Review of Sioux 
City, 290 NW. 94. 95. 227 Iowa 
1136 

Mass —Epstein v Boston Housing 
Authority. 58 N E 2d 135, 137, 317 
Mass. 297. 

Mo—Akers v. Division of Welfare, 
State Dept, of Public Health and 
Welfare, App., 224 S.W.2d 850, 851 
Mont —Rider v. Cooney, 23 P 2d 261, 
263. 94 Mont. 295. 

N H —Wood v. Manufacturers & Mer¬ 
chants Mut. Ina Co. 195 A. 667, 
668, 89 NH 213 

N Y —People ex rel Pennsylvania 
Tunnel A Terminal R Co. v. Miller, 
26 N.Y S 2d 232. 236. 

Tex —Taylor County v. Olds, Civ. 

App.. 67 S.W 2d 1102, 1103 
Wis—Kuenzi v Radi off. 34 N.W.2d 
798. 802. 253 Wis. 575. 

66 C.J. P 420 note 78. 

Reasonable market value 

U.S —U. S v. General Petroleum 
Corp of Cal., D.C.Cal., 73 F.Supp. 
225, 236. 

XU ooaaeottoa. with legal problems, 
“value" ordinarily meana market val- 
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ue—Bagdasanan v. Gragnon, 192 P. 
2d 935. 940, 31 Cal 2d 744 

L U.S —Sonken-Galamba Corpora¬ 
tion v Atchison. T & S F. Ry. Co.. 
DC Mo. 33 F Supp. 814. 819. 

8. US —Sonken-Galamba Corpora¬ 
tion v Atchison, T & S. F. Ry. Co., 
supra. 

Worth to owner not determinative 

(1) “By ‘value' is meant, not what 
the thing is worth to the owner, but 
the price that it would bring in open 
market" 

U S —Oertel Co v. Glenn, D.C.Ky. # 12 
FSupp 651, 653. 

Mich—People v. Gilbert, 128 N.W. 
756, 757, 163 Mich. 511, Ann.Caa. 
1912A 894. 

(2) “Value" is not “the fancy esti¬ 
mate . . . placed upon the prop¬ 

erty by the owner,” but “the price 
which such goods command in the 
market"—State v. Doepke. 68 Mo. 
208, 213. 214, 30 Am.R. 785. 

3. Ill —In re Willich's Estate, 87 N. 
E 2d 327, 829, 338 Ill.App. 289. 

4. Va—Antoni v. Wright. 22 Gratt. 
833, 855, 63 Va. 833. 856. 

& Cal —First Nat. Bank of Stockton 
v. Pomona Tile Mfg. Co.. 186 P.2d 
693. 695. 702. 82 Cal.App.2d 592. 

6 Ind.—W. H. Barber Co. v. Hughes. 

63 N.E.2d 417, 419, 223 Ind. 570. 
Minn.—Blumberg v. Taggart, 5 N.W. 

2d 388. 392, 213 Minn. 39. 

66 C.J. p 420 note 86. 

7. Cal.—Grape v. Glide, 160 P.2d 029, 
837, 26 CaL 2d 680, 
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As a verb . The verb “to value" is defined as 
meaning to estimate the value, or worth, of; to rate 
at a certain price; to appraise; to reckon with re¬ 
spect to number, power, importance, etc.; to com¬ 
pute; rate; esteem; respect; regard; estimate; 
prize; appreciate. 8 

Phrases employing the word “value” are set out 
in the note, 9 and for other phrases of which more 
recent adjudications have not been found see 66 
C.J. p 421 note 15-p 424 note 66. 

VALUELESS. The word is practically synonymous 
with “worthless.” 19 

VALVE. The word “valve” is defined as meaning 
any of the numerous devices by which the flow of 
liquid, air or other gas, loose material in bulk, etc., 
may be started, stopped, or regulated by a movable 
part which opens, shuts, or partially obstructs one 
or more ports or passageways; also the movable 
part of such a device. 11 

VANA EST ILLA POTENHA QTLE NTJNQUAM 
VENIT IN ACTUM. See 66 C.J. p 424 note 72. 

VANDAL. The word “vandal,” defined generally, 
means a ruthless plunderer; any one who willfully 
or ignorantly destroys or disfigures what is beauti¬ 
ful, venerable, or artistic. 12 The term is frequently 
applied to children who are willfully or ignorantly 
destructive. 13 

VANDALIC. Willfully or ignorantly destructive. 14 


VANDALISM. Originally the word “vandalism” 
meant the barbaric and ruthless destroying or spoil¬ 
ing of something venerable, artistic, or beautiful; 16 
and, according to the dictionaries, “vandalism” 
means the willful or ignorant destruction of artistic 
or literary treasures; hostility to, or contempt for, 
what is beautiful or venerable. 18 In ordinary usage 
the word is not limited to the destruction of works of 
art, but has been broadened in its meaning to include 
destruction of property generally. 17 

VANL As the first word of maxims of which there 
have been no recent applications see 66 C.J. p 424 
notes 74, 75. 

VANILLA. A well-known flavoring extract. 18 

VAPOR. Moisture in the air; especially, visible 
floating moisture, as light mist; loosely, any light 
cloudy substance in the air, as smoke or fumes. 19 It 
has been held that there is no clear line of demarca¬ 
tion between “gas” and “vapor,” as stated in 38 
C.J.S. p 614 note 19.1. 

VAPORIZATION. The word “vaporization” is not 
difficult of definition, 20 and it has been said that 
even in the absence of authorities it is clear that 
it would mean the act of vaporizing. 21 It is furthei 
defined as meaning the act or process of vaporizing, 
or state of being vaporized; artificial formation ol 
vapor; specifically, conversion of water into steam, 
as in a steam boiler. 22 

It is a general term denoting the change of state 


literally ooutnud, "value** is 
broader than “worth m the market** 
—Gilmore v. Central Maine Power 
Co., 145 A. 137, 138, 127 Me 522 

8 . U.S —Oertel Co. v. Glenn, D C.Ky„ 
13 FSupp. 651, 651 

9m Phrasss 

(1) “Acquisition value'* see 1 C.J 
S p 921 note 9. 

(2) “Actual value** see 1 C.J.S. p 
1437 note 28-p 1438 note 44. 

(3) “Book value** see 11 C.J.S. p 
521 note 9-p 522 note 23. 

(4) “Going value** see 38 C.J.S. p 
933 note 75-p 934 note 80. 

(5) “Intrinsic value’* see 48 G.J.S. 
p 752 notes 17-20. 

(6) “Invoice value*' see 48 C.J.S. p 
766 notes 70-72. 

(7) “Market value" see 55 C.J.S. p 
786 note 61-p 800 note 15. 

(8) “Net value*’ see 66 G.J.S. p 10 
notes 67-69. 

(9) “Rental value" see 76 CJT.8. p 
1168 notes 76-86. 

(10) “Salable value" see 77 C.J.8. 
p 653 note 7. 


(11) "Value in actual cash” see 14 
C J S. p 19 note 93. 

(12) “Value in monej" as equiva¬ 
lent to. or synonymous with, "fair 
market value” see 35CJS p485 note 
27. 

(13) “Value received * see 75 C.J S. 
p 644 note 26. 

(14) "Wholesale value** of goods is 
the cost price in bulk or in conven¬ 
ient lots sold and delivered to a re¬ 
tailer—Scott v Doggett, Tex.Clv. 
App., 226 S W.2d 183. 187. 

10. Ga.—Central of Georgia Ry. Co. 
v Cooper. 82 8 E. 310. 311. 14 Ga. 
App. 738. 

11. U.S.—Werder v. Continental Can 
Co, D.C.Ohio. 30 FSupp. 534, 535. 

Phrases 

(1) "Bleeder valves** see 11 C.J.S. 
p 362 note 16.1. 

(2) “Stop valve" see 38 C.J.S. p 100 
note 6. 

12. New Standard D. 

13. DC—Unkelsbee v. Homestead 
Fire Ins. Co. of Baltimore. Mun. 
App., 41 A.2d 168. 170. 


14. DC—Unkelsbee v. Homestead 
Fire Ins Co of Baltimore, supra. 

15. Mass—Rich v United Mut. Fire 
Ins Co.. 102 N E 2d 431. 432. 328 
Mass 133. 

16. D.C.—Unkelsbee v Homestead 
Fire Ins. Co of Baltimore. Mun 
App.. 41 A 2d 168. 170. 172. 

17. D.C —Unkelsbee v. Homestead 
Fire Ins Co of Baltimore, supra. 

18. US—Clot* or thy v. Schepp, CC 
N.T., 42 F 62. 63 

19. New Standard D. 

90. U.S.—Universal Oil Products Co 
v. Globe Oil A Refining Co.. CCA. 
Ill., 137 F.2d 3. 6. 

21. U.S —Universal OH Products Co 
v. Globe Oil A Refining Co, supra 

92. U.S—Universal Oil Products Co. 
v. Globe Oil A Refining Co., supra 
“Taporlsatftoa spaoe” is a space for 

liberation of vapor from a liquid.— 

Universal Oil Products Co. v. Wink- 

ler-Koch Engineering Co., D.C.Del., 6 

F.Supp. 768, 767. 
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of any substance from solid or liquid to vapor, 23 
and it may connote the mere generation of vapors 
in a body of liquid, 24 or the generation of vapors in 
a body of liquid accompanied by the liberation or 
separation of the vapors from the liquid, 25 or the 
word may connote the mere liberation or separation 
of the vapors from the body of the liquid. 26 

“Vaporization” has been distinguished from “dis¬ 
tillation” see 27 C.J.S. p 358 note 89. 

VARA. As a measure of length and distance see 
the C.J.S. title Weights and Measures § 1, also 66 
C.J. p 424 note 76. 

VA RIABL E. As an adjective “variable” means 
having the capacity of varying or changing; sus¬ 
ceptible of alteration; alterable; mutable. 27 

VARIANCE. The word “variance” is defined gen¬ 
erally as meaning change; 28 variation or a degree 
of such; 2 ® deviation; 30 difference, 31 especially a 
material difference. 32 

“Variance” is used in one sense in the law to mean 
a difference or disagreement between the essential 
parts of a legal proceeding that to be effectual must 
agree with each other; 33 and in this sense it is com¬ 
monly employed as a juridical term to indicate, ei¬ 
ther in a civil or in a criminal proceeding, a dif¬ 
ference or discrepancy between the allegations and 
the proof. The effect of a variance m a civil pro¬ 
ceeding is treated generally in Pleading §§ 531-546, 
and the effect of a variance in a criminal proceeding 
is treated generally in Indictments and Informations 


§§ 254-270. Variances are treated specifically in 
the various titles of this work, usually under the 
section headed “Issues, Proof, and Variance.” 

In zoning law the word “variance” is used to in¬ 
dicate a right to use property in nonconformity with 
zoning regulations, and in this sense variances are 
treated in Municipal Corporations §§ 227(10)-227 
(14). 

VARIATION. The act, process, state, or result of 
varying; any partial change or modification, as in 
the quality, quantity, form, appearance, or position 
of a thing; mutation; modification; variance. 34 

The word “variation” also means the difference 
in degrees between the direction of the true pole 
and the magnetic pole. It is comparatively fixed 
for any one locality, but is not the same in different 
localities. 35 

VARICOCELE. A dilated vein; a varicose enlarge¬ 
ment of the veins of the spermatic cord or of the 
veins of the scrotum. 36 

VARICOSE. A dilated vein; 37 irregularly swollen 
or enlarged, affected with, containing, or pertaining 
to, varices or varicosities. 38 

VARIETY. Diversity; also a collection of dif¬ 
ferent things 33 The use of the singular has been 
held to include the plural. 40 

VARIOUS. The word “various” is an adjective, 41 


23. U.S—UnUersal OH Products Co 
v Globe Oil A Refining Co. CCA. 
Ill. 137 F2d 3. € 

24. US —Universal Oil Products Co 
v Winkler-Koch Engineering Co. 
DC Del.. € F.Supp 763. 770. 

Omrally accepted meaning 

The generally accepted meaning of 
the word ••vaporisation" is the gener¬ 
ation of vapors —Universal Oil Prod¬ 
ucts Co. v Globe Oil A Refining Co.. 
DC Ill. 40 F.Supp. 676. 681. 

25. U S —Universal Oil Products Co 
v. Wlnkler-Koch Engineering Co.. 
DC Del. 6 FSupp 763. 770 

26. U.S.—Root Refining Co v. Uni¬ 
versal Oil Products Co, C C A.Del, 
78 F.2d 991. 996—Universal Oil 
Products Co. v. Winkler-Koch Engi¬ 
neering Co., DC.Del. p 6 FSupp. 763, 
770. 

27. New Standard D. 

Phrases 

(1) "Variable costs'* see 20 C.JS 
p 243 note 13.1. 

(2) "Variable lease" see Landlord 
and Tenant | 202 a. 


(3) “Variable practice" distin¬ 
guished from "custom or usage" see 
Customs and Usages 9 1. 

(4) "Variable rent" see Landlord 
and Tenant 9 462 a. 

28. Cal —Essick v City of Los An¬ 
geles. App., 205 P 2d 86. 90 

29. Cal —Essick v. City of Los An¬ 
geles, supra. 

30. Cal —Essick v. City of Los An¬ 
geles, supra 

31. Cal—Essick v. City of Los An¬ 
geles, supra. 

66 C J p 425 note 78. 

32. Idaho,—Davidson Grocery Co v. 
Johnston, 133 P 929. 931, 24 Idaho 
336. Ann Cas 1915C 1129. 

66 C.J. p 425 note 79. 

33. US.—Mathews v. U. S., C.C.A. 
Neb., 15 F 2d 139, 142. 

34. New Standard D. 

••Variation In weights" covers both 
shortage in weights and shrinkage — 
Inland Waterways Corporation v. 
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Hallet A Carey Co.. C.CLA.Minn., 62 
F 2d 13. 16. 

35. US—The Aakre, C.C.AN.Y.. 122 
F 2d 469, 472. 

36. Tex.—Southern Casualty Co. v. 
Fulkerson. Civ.App, 30 S.W.2d 911. 
917. 

"It is more common on the left 
side and gives rise to the formation 
of a soft compressible tumor mass " 
—Southern Casualty Co. v. Fulker¬ 
son, supra. 

37. Tex—Southern Casualty Co. v. 
Fulkerson, supra. 

38. Tex.—Southern Casualty Co. v. 
Fulkerson, supra. 

Somettmss callsd “varloooel* veins 1 * 

Cal.—Nicholas v. Jacobson. 271 P. 
1067, 206 Cal. 677. 

39. Webster New Int. D. 

40. Cal.—Pearson v. McKinney, 117 
P. 919, 923, 160 Cal. 649. 

4L U.S.—Smith Kline A F rench 
Laboratories v. Clark A Clark, C.CL 
A.N.J., 157 F.2d 726, 727, 
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and means different; 49 diverse; 49 separate; 44 sev¬ 
eral; 45 uncertain; 46 manifold; 47 it does not mean 
all, or the whole. 49 

It has been held to be synonymous with “many” 
see 55 C.J.S. p 707 note 22, and “several” see 80 
C.J.S. p 128 note 40. 

VARY. To change to something else. 49 It has been 
held to be synonymous with “alter” see 3 C.J.S. 
p 898 note 89, and “amend” see 3 C. J.S. p 1039 note 
35. 

VA8E0TOMY. In a male, an operation rendering 
the individual incapable of begetting offspring. 50 

VAT. A large tub, vessel, or cistern, 51 any large 
vessel. 69 

VAUDEVILLE. See Theaters and Shows § 1 g. 

VAULT. In one sense, a cellar. 59 With respect to 
interment, a place to entomb, and, when so used, a 
tomb, 54 or a receptacle for the dead—a last resting 
place. 66 

VEAI* The flesh of a calf used for food. 66 As 
ordinarily used, the word “veal” does not include the 
liver 57 or the skin which covers the calf's car¬ 
cass. 69 

VEOTIGAL, ORIGINS IPSA, JUS CJESARUM ET 
BEGUM PATRIMONIALE EST. See 66 C.J. p 426 
note 23. 


VEGETABLE. In its comprehensive sense the word 
“vegetable” means a plant of any kind; any living 
organism not possessed of animal life; 69 a living 
organism belonging to the vegetable kingdom or the 
lower of the two series of organic being; a growth 
devoid of animal life. 60 

In a more restricted or limited sense the word 
“vegetable” means a part of the whole of a herb 
used chiefly for culinary purposes, but also frequent¬ 
ly for feeding domestic animals; 61 a herbaceous 
plant used wholly or in part for culinary purposes, 
or for feeding cattle, sheep, or other animals, as cab¬ 
bage, cauliflower, turnips, potatoes, spinach, peas, 
and beans; 69 a plant cultivated for food, especially 
an edible herb or root used for human consumption 
and commonly eaten, either cooked or raw, with 
meat or other articles of food. 69 

While, botanically speaking, certain articles are 
classed as seeds or as fruits, it has been held that 
in the common language of the people, whether sell¬ 
ers or consumers of provisions, all these are vegeta¬ 
bles which are grown in kitchen gardens, and which, 
whether eaten cooked or raw, are, like potatoes, car¬ 
rots, parsnips, turnips, beets, cauliflower, cabbage, 
celery, and lettuce, usually served at dinner in, with, 
or after the soup, fish, or meats which constitute 
the principal part of the repast, and not, like fruits 
generally, as dessert. 64 

If the word is to be given its ordinary rather than 
its botanical meaning, beans, which are seeds botan¬ 
ically, and tomatoes, which are fruits botanically, 
are to be classed in accordance with the ordinary 


40. U.8.—Smith Kline 8k French 
Laboratories v. dark A dark, su¬ 
pra. 

Ky.—Commonwealth v. Jones, 84 S. 

W. 305. 307, 27 Ky.L. 16. 

Tex —Kindy v. Willingham, 209 S.W. 
2d 585, 587, 146 Tex. 548. 

43. U.8.—Smith Kline A French 
Laboratories v. Clark A Clark, su¬ 
pra. 

44. Wyo—Simmons v. Ramsbottom, 
68 P.2d 153, 156, 51 Wyo. 419. 

48b U.S —Smith Kline 8k French 
Laboratories v. Clark A dark. C.C. 
A.N J, 157 F.2d 725. 727. 

Tex—Kindy v. Willingham, 209 S.W. 
2d 585, 587, 146 Tex. 548. 

40. Tex.—Kindy v. Willingham, su¬ 
pra. 

4BT. U.S.—Smith Kline A French 
Laboratories v Clark 4k Clark, C.C. 
A.N.J.. 167 F.2d 726, 727. 

48. Tex.—Kindy v. Willingham, 209 
S.W.2d 585. 587, 146 Tex. 548. 

411 Neh.—International Milling Co. 


v. North Platte Flour Mills, 229 N. 
W. 22. 24. 119 Neb. 325. 

66 C.J. p 425 note 98. 

BO. Neb.—In re Clayton, 234 N.W 
630, 632. 120 Neb. 680. 

Operation described 

Mich.—Smith v. Command. 204 N.W 
140, 142, 143, 231 Mich. 409 

“Salpingectomy” as equivalent opera¬ 
tion in female see 78 C.J.S. p 478 
note 53. 

Sterilization of Insane persons see In¬ 
sane Persons 85 3, 71. 

5L N T —Levberg v. Schumacher, 
160 N.T.S 165. 156, 173 App.Div. 
640. 

66 C.J. p 425 note 5. 

62. N.Y.—Levberg v. Schumacher, 
supra. 

53. Tex—Bigham v. State, 20 8.W. 
577, 31 Tex Cr 244. 

6i N.Y.—In re Brick Presb. Church, 
3 Edw. 155. 168. 

56. N.Y.—In re Brick Presb. Church, 
supra. 

56. U.S.—U. & v. Swift* 13 Oust 
App. 542, 544. I 
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UmllMlr Mail 

The flesh of a calf when killed and 
used for food —U. S. v Myers 8k Co., 
11 Ct.Cust.App 409, 411 
57. US—U. S. v. Swift, 13 CusL 
App. 542, 544. 

5K U.S.—U. & ▼. Myers 8k Co., 11 CL 
CustApp. 409, 411. 

59. Or.—State ▼. Hurst, 41 P.2d 

1079, 1081, 149 Or. 519. 

Phrases employing the word "vege¬ 
table” and of which more recent ad¬ 
judications have not been found see 
66 C J. P 426 notes 26-29. 

«a Or.—State v. Hurst. 41 P.2d 

1079, 1080, 1081, 149 Or. 519. 

6L Or.—Stats v. Hurst, supra. 

63. Or.—State v. Hurst, supra. 

6a Or.—State v. Hurst, supra. 

66. U.S—Nix v. Hedden. N.Y., 13 8. 
CL 881. 882, 149 U.S. 204. 87 LEd. 
745—In re Arzberger, 112 F.2d 834. 
838, 27 C.C.PJL, Patents. 1815— 
Togasakl A Co. v. United Stated, 12 
CLCusLApfe 468, 46a 
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understanding as vegetables, usually served at din¬ 
ner.** 

“Vegetable* has bean distinguished from “fruit* 
see 37 C.J.S. p 1389 note 40. 

The word “vegetable* is defined as used in tariff 
sets in Customs Duties §§ 38,54. 

VKJEUCLK. It has been said that the word “vehicle” 
is a general term, 66 and as used in common speech 
it has a varied and somewhat extended meaning. 67 
It is considered to be a broader term than “motor 
vehicle* or “automobile,* 68 and, in order to ascertain 
the meaning of the word in a given instance, resort 


must be had to the context 9 * 

The word “vehicle* is variously defined 70 as mean¬ 
ing that in or on which any person or thing is or 
may be carried 71 from one place to another, 78 espe¬ 
cially along the ground, also through the air; 78 
everything in or on which anything may be car¬ 
ried; 74 an instrumentality for transporting persons 
or things from place to place; 75 a conveyance, 76 
as a carriage, wagon, or sled; 77 a means of convey¬ 
ance; 76 that which is used as an instrument of con¬ 
veyance, transmission, or communication; 70 any 
moving support or container fitted or used for the 
conveyance of bulky objects. 80 


68b US—Von Bremen. MacMonnies 
ft Co. v. U. S. N.T.. 168 F. 889. 891. 
94 C.C.A 801. 

Sold to be TifttftUM 

(1) Beane.—Windmuller v. Robert- 
aon. C.C.N Y., 88 F. 652. 663. 

(8) Potatoes and onions—State ex 
rel Graham v. Staking. 82 P.2d 649. 
656, 69 Idaho 321. 

(3) A watermelon is a species of 
fruit, and is also generlcally a '‘vege¬ 
table •'—Massey v City of Columbus. 
70 SE 263. 264. 9 GaApp. 9. 

06. Tex—Havina v. Dallas Railway 
ft Terminal Co.. Clv.App., 130 8W 
2d 878. 880. 

67. Tex — Corpus Juris quoted la 
Davis v. National Casualty Co.. 175 
S W 2d 967. 959. 142 Tex. 29. 

66 C J p 427 note 31 
TarlotF of meanings 

"The word 'vehicle.' in general, 
lends itself to a variety of meanings 
In a sense language is a vehicle of 
thought; an airplane is a vehicle of 
the air; a telephone, a telegraph in¬ 
strument. a radio, a newspaper or a 
Journal is a vehicle of transmitting 
news or information "—Georgia Pow¬ 
er Co v. Clark. 25 SE2d 91. 94. 69 
GaApp. 878. 

Bxpaaulv# manning 

"It is difficult to find a word in this 
flexible, and somewhat nebulous lan¬ 
guage of ours with a more expansive 
meaning than vehicle. Language is a 
vehicle of thought, a pill, a vehicle 
of medicine, and a dirigible, a vehicle 
of the air. Standing alone, *vehicle* 
may refer to any one of them The 
point is that, when seeking to ascer¬ 
tain the meaning of the word, it is 
In any cans Indispensable to study its 
context" 

Ga.—Kirk v. Savannah Electric ft 
Power Co.. 178 S.E 470, 471. 60 Ga. 
App. 468. 

Minn.—Bradley v. Minneapolis 8t. R. 
Co., 801 N.W. 608. 609, 161 Minn. 
882. 46 A.L.R. 998. 

68L N.H.—Goldlng-Keene Co. v. FI* 
dellty-Phenix Firs Ins. Co.. 69 A2d 
866 . 888 . 88 N.H. 84 . 13 A.L.R.2d 
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69. Ga—Georgia Power Co v. Clark, 
25 S E 2d 91, 94. 69 GaApp. 273. 

70l N.Y.—Douglass v. City of New 
York. 36 N Y8 2d 214, 216. 

71. US—U. S. v. One 1936 Model 
Ford V—8 De Luxe Coach Motor No 
18-3305611, Ga ft SC. 59 S Ct 861, 
870, 307 US. 219, 83 L.Ed 1249 

Cal —Wright v. Sniffln, 181 P 2d 675, 
677. 80 Cal App 2d 358. 

Neb.—Molfitt v. State Automobile 
Ins. Ass’n, 300 N.W. 837, 838, 140 
Neb 578. 

NH.—Golding-Keene Co. v Fidelity- 
Phemx Fire Ins Co. 69 A.2d 856, 
859. 96 NH 64. 12 A.L R 2d 691 
N Y.—Douglass v. City of New York, 
36 N.Y S.2d 214. 216 
Ohio—Shafer v Glander. 92 NE 2d 
601. 606, 163 Ohio St 483 
Tenn.—Waddey v. Maryland Casualty 
Co. 100 SW2d 984, 986. 171 Tenn. 
112. 109 A LR. 654. 

Tex.—Corpus Juris quoted in Davis 
v National Casualty Co, 175 S.W. 
2d 957. 959, 142 Tex. 29. 

66 C J. p 427 note 35. 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 66 C J p 429 
notes 57-80 

72. US—IT S v One 1936 Model 
Ford V-8 De Luxe Coach Motor No. 
18-3305611. Ga ft S C.. 59 S.Ct 861, 
870. 307 US 219, 83 LEd. 1249 

Neb —Molfitt v. State Automobile 
Ins Ass’n. 300 N W. 837, 838, 140 
Neb 578. 

NH—Golding-Keene Co. v. Fidelity- 
Phenix Fire Ins Co, 69 A 2d 856. 
859. 96 NH. 64, 12 AL.R2d 591. 
Tenn —Waddey v. Maryland Casualty 
Co.. 100 SW.2d 984. 986, 171 Tenn. 
112. 109 A.L.R. 654. 

73. Neb.—Molfitt v. State Automo¬ 
bile Ins Ass'n. 300 N.W. 837, 838. 
140 Neb. 578 

74b NY—People v. Curnuch, 81 N. 
Y.S 2d 105, 107, 177 Misc. 606. 

75. Idaho—Sant v. Continental Life 
Ins. Co. of St Louis, Mo., 291 P. 
1072. 1074, 49 Idaho 691. 

Tex.—Corpus Juris quoted ia Davis 
v. National Casualty Co., 175 S.W. 
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2d 967. 959, 142 Tex. 29—Commcr- 
cial Standard Ins Co. v. McKinney, 
CivApp., 114 S W 2d 338, 34L 
Wash—Peterson v King County, 90 
P 2d 729. 733, 199 Wash 106. 

76. Ala.—Burford-Toothaker Trac¬ 
tor Co v. Curry, 2 So. 2d 420, 421, 
241 Ala 350 

N Y —People v. Curnuch. 31 N. Y.S. 2d 
105. 106, 107. 177 Misc. 606. 

Tex— Corpus Juris quoted ia Davis 
v. National Casualty Co.. 175 S.W. 
2d 957, 959. 142 Tex. 29. 

66 C J. p 427 note 32 

77. N.Y —People v Curnuch, 31 N.Y. 
S.2d 105. 106. 107. 177 Misc. 606. 

78. Ala.—Burford-Toothaker Tractor 
Co v Curry, 2 So 2d 420, 421, 241 
Ala 350 

Cal —Wright v Sniffln. 181 P.2d 875. 

677. 80 Cal App 2d 358. 

Neb —Molfitt v State Automobile 
Ins Ass'n, 300 NW. 837, 838, 140 
Neb. 578 

Tenn—Waddey v. Maryland Casual¬ 
ty Co. 100 SW2d 984. 986, 171 
Tenn 112. 109 A L.R. 654. 

Tex— Corpus Juris quoted ia Davis 
v. National Casualty Co.. 175 S.W. 
2d 957. 959. 142 Tex. 29. 

66 C.J. p 427 note 33. 

79. Ala —Burford-Toothaker Trac¬ 
tor Co v Curry, 2 So. 2d 420, 421, 
241 Ala. 350. 

Tex— Corpus Juris quoted Sa Davis v. 
National Casualty Co., 175 S.W.2d 
957. 959. 142 Tex. 29. 

66 C.J. p 428 note 45. 

(ML Neb.—Molfitt v. State Automo¬ 
bile Ins. Ass'n, 300 N.W. 837. 833, 
140 Neb 578. 

Ohio—Shafer v. Glander. 92 N.E.2d 
601, 606. 153 Ohio St. 483. 

Method of truasportiag objects 
As a rule, the article to be trans¬ 
ported la loaded on the vehicle, but 
this is not controlling. The load may 
be suspended under the vehicle, one 
end of a log may be on the vehicle 
and the other end on the ground, or 
a log may be skidded or "snaked" on 
the ground in the terminology of the 
woodsman —Burford - Toothaker 
Tractor Co. ▼. Cony, 2 laid 4M. 
421. 241 Ala. 260. 



VEHICLE 


“Vehicle” includes every description of carriage 
or other artificial contrivance used or capable of 
being used as a means of transportation on land, 81 
and thus is defined as signifying a means of con¬ 
veyance on land; 82 any carriage or conveyance 
used or capable of being used as a means of trans¬ 
portation on land; 88 a carriage. 84 The term is 
further defined as meaning any artificial contri¬ 
vance used or capable of being used as a means of 
transportation on land, 85 and it has been said that 
this is the specific meaning of the term in the law. 88 

The word “vehicle” has application to all kinds of 
contrivances fitted with wheels or runners for carry¬ 
ing something, 87 and, while the term is frequently 
defined as meaning any carriage moving on land, 
either on wheels or runners, 88 any carriage moving 
on wheels or runners used or capable of being used 
as a means of transportation on land, 89 a mechanism 
or contrivance fitted with wheels or runners for 
carrying something, 90 it is more generally applied to 
wheeled carriages, 91 and machinery which is not 
used or usable for the purpose of conveying freight 
or passengers on the open road does not come within 
the meaning of the term “vehicle.” 92 “Vehicle” may 


n C.J.S. 

indude the machine drawing as well as the thing 
drawn. 98 

While the word “vehicle” may be employed to in¬ 
dicate carriage through the air as well as along the 
ground , 94 and it has been held that the term may be 
applied to any conveyance, whether on land, on 
water, or in the air, 95 in everyday speech “vehicle” 
calls up the picture of a thing moving on land, 96 
and, accordingly, the term ordinarily is not applied 
to an aircraft 97 or a watercraft. 98 However, an 
aircraft has been held to come within the terms of a 
statute providing for the forfeiture of a “vehicle” 
used in introducing merchandise into the United 
States contrary to law, as stated in Customs Duties 
§ 258. 

Abstractly, “vehicle” may be properly used to in¬ 
clude a horse when used as a means or instrument 
of conveyance, 99 and the term has been considered 
to be sufficiently broad to include all animal-drawn 
vehicles, 1 and even ridden animals, 2 but it has also 
been held that a horse, saddled and bridled and used 
as a means of conveyance or transportation, is not 
a vehicle. 3 

While the word “vehicle” has been held to be 


®L U.S.—Myers ▼. U. S. f 99 CtCl 
158. 171. 

Tex.— Corpus Juris quoted la Davis 
v. National Casualty Co, 175 S.W. 
2d 957, 959. 142 Tex 29 
66 C.J. p 427 note 41 
82. Tex.— Corpus Juris quoted in 
Davis v. National Casualty Co, 175 
S.W.2d 957, 959, 142 Tex 29. 

66 C J. p 427 note 36 
88. Ga.—Georgia Power Co v. Clark, 
25 8 E 2d 91, 94. 69 GaApp. 273. 
Ind—Conder v. Griffith, 111 NE. 816. 

818, 61 Ind.App. 218. 

Tex. — Corpus Juris quoted ia Davis 
v. National Casualty Co., 175 S.W. 
2d 957, 959, 142 Tex. 29. 

84 . Tex.— Corpus Juris quoted in 
Davis v. National Casualty Co., 175 
S W 2d 957, 959, 142 Tex. 29. 

66 C.J. p 427 note 87. 

85. N.T—People v. Curnuch, 31 N. 
Y.S.2d 105, 106, 107, 177 Misc. 606. 

88. NY—People v. Curnuch, supra. 

87. Tex.—Havins v. Dallas Railway 
A Terminal Co., Civ.App., 130 S.W. 
2d 878, 880 

88 . Ala.—Burford-Toothaker Trac¬ 
tor Co. v. Curry, 2 So.2d 420, 421, 
241 Ala. 350 

Tex.— Corpus Juris quoted in Davis 
v. National Casualty Co., 175 S.W. 
2d 967, 959, 142 Tex. 29. 

66 G.J. p 427 notes 38, 39. 

A carriage moving on land on 
wheels.—Peterson v. King County, 90 
P.2d 729, 739, 199 Wash. 106. j 


89. Tenn—Waddey v. Maryland 
Casualty Co, 100 S\V2d 984. 986. 
171 Tenn. 112, 109 ALR 654 

90. NY —People v. Curnuch, 31 N Y 
S 2d 105, 106. 107, 177 Misc 606 

91. Tex.—Corpus Juris quoted ia 
Davis v National Casualty Co.. 175 
S W.2d 957, 959, 142 Tex. 29 

Ont—Fleming v. Spracklm, 64 Dom 
Li R. 382. 385 

92. Ohio—Shafer v. G lander. 92 N. 
E 2d 601. 606, 163 Ohio St 483. 

93. Tex.—Corpus Juris quoted In 

Davis v National Casualty Co., 175 
S.W 2d 957, 959. 142 Tex. 29. 

66 C.J. p 428 note 43. 

94. Neb —Moffltt v State Automo¬ 
bile Ins Ass'ii, 300 N.W 837, 838, 
140 Neb. 578. 

95. DC.—Mellon v. Minneapolis, St. 
P. A S. S M. Ry. Co., 11 F.2d 332, 
334, 56 AppD.C 160 

Ill—MacKnight v. Federal Life Ins. 

Co., 278 Ill App. 241, 245. 
Btjrmologieal meaning 

“No doubt etymologically it is pos¬ 
sible to use the word [vehicle] to 
signify a conveyance working on 
land, water or air, and sometimes leg¬ 
islation extends the use in that direc¬ 
tion.” 

U.S.—McBoyle v. U. S.. Old.. 61 S.Ct. 

340, 283 U.S. 25, 75 L.Ed 816. 
Cal.—Di Guilio v Rice, 70 P.2d 717, 
720, 27 Cal.App.2d Supp. 775. 

98. Cal—Di Guilio v. Rice, 70 P.2d 
717, 720, 27 Cal.App.2d Supp. 775. 
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Tex —Davis v National Casualty Co . 

175 S W 2d 967. 959. 142 Tex. 29. 

66 C J p 428 note 48 

Not a vehicle which flics 

V S —McBoyle v U 8 . Okl.. 51 S Ct. 

340. 283 US 25. 75 L Ed 816 
Cal —Di Guilio v. Rice, 70 P 2d 717, 
720. 27 Cal.App 2d Supp 776 
Tex —Davis v. National Casualty Co.. 
175 S W2d 857, 959, 142 Tex. 29. 

87. U.S—McBoyle v U. S. Okl. 61 
S Ct 340. 283 U.S 25. 75 L Ed 816 

Cal—Di Guilio v Rice, 70 P 2d 717, 
720. 27 Cal App 2d Supp. 775 

88. Ind—Duck wall ▼. New Albany, 
25 Ind 283. 286. 

66 C.J. p 428 note 54. 

Rowboat held to he "vehicle” 

Ill—MacKnight v. Federal Life Ins. 

Co. 278 lll.App. 241, 245 
Ferryboat held not a "vehicle” 

Ind—Duck wall v. New Albany, 26 
Ind. 283, 286 

99. Iowa.—Riser v. Federal Life Ins. 
Co. 224 NW. 67. 68. 207 Iowa 1101. 
63 A.L.R. 292. 

1. Ariz.—State v. Stewart, 111 P2d 
70. 71, 57 Arts. 82. 

8. Arlz—State v Stewart, supra. 

Mounted police horse could be clas¬ 
sified as a "vehicle."—Douglass v. 
City of New York, 36 N.Y.S.2d 214. 
216. 

3. Iowa—Riser v. Federal Life Ins. 
Co.. 224 N.W. 67, 69, 207 Iowa 1101, 
63 A.L R. 292. 
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VEIL 


sufficiently bread to include streetcars operating on 
tracks, 4 it has been held that locomotives, cars, and 
streetcars which are operated only over and upon a 
permanent track or fixed way are not ordinarily 
considered to be vehicles. 6 Trailers 6 and semi¬ 
trailers, 7 and even a house-trailer supported partly 
on its wheels and resting partly on blocks, 8 have 
been held to be vehicles, but a house-trailer placed 
on blocks beside a residence and used as a part of 
the residence has been held not to be a vehicle. 9 

Other objects, articles, or conveyances which have 
been held to be, 10 or not to be, 11 vehicles are set out 
m the note, and for other examples of what the term 
has been held to include or exclude see 66 C. J. p 427 
note 41. 

“Vehicle” has been compared with or distinguished 
from “car” see 12 C.J.S. p 1139 note 91. 

In art . An art form or device used to convey an 
effect; specifically, an artistic composition serving 


to convey a particular conception. 12 A painting— 
the liquid portion as oil, of a paint or the like. 13 

In pharmacy . A medium in which medicine is 
administered, syrup in liquid preparations, lard in 
ointments, liquid prolatum in sprays, etc. 14 

In photography . Any medium in which the light- 
sensitive salt is suspended or contained. 16 

In the theatre . A play written to display the spe¬ 
cial powers of an actor or actress. 16 

VEHlCULAM. As the first word of a maxim of 
which there have been no recent applications see 66 
C.J. p 429 note 81. 

VEIL. “Veil,” as a noun, is a piece of cloth or other 
material, usually thin and light, designed to be worn 
over the head and face as an ornament or to protect 
or wholly or partly conceal the face from view. 17 

As a verb, “to veil” is to cover with a veil. 18 


i. Tex—Having v. Dallas Railway 
4b Terminal Co. CivApp. 130 S W. 
2d 878. 880 

5. Ga.—Georgia Power Co v Clark. 
26 BE 2d 91. 94. 69 Ga App 273— 
Whitney v City of Seattle. 242 P. 
2d 178. 179. 40 Wash 2d 228 
66 C J. p 427 note 41 [e] 

e. NY-Hennessy v Walker. 17 N. 
E 2d 782, 784, 279 NY 94. 119 AL 
R 1029 

Tex —Hickman v. Hickman. Civ.App, 
228 S W 2d 666, 569. 

Said a vehicle 

(1) A wagon towed as a trailer by 
an automobile and constructed from 
a small pony buggy frame—Waddey 
v Maryland Casualty Co, 100 S W.2d 
984. 986, 171 Tenn. 112, 109 ALR. 
654. 

(2) A tractor and trailer used to 
transport an automobile —Kern v 
Contract Cartage Co, 9 N E 2d 869, 
875, 55 Ohio App. 481. 

7. Cal.—Miller v. Berman. 131 P.2d 
18. 19. 65 Cal App.2d 569. 

N T.—Hennessy v. Walker. 17 N.E 2d 
782. 784. 279 NT. 94. 119 AL.R. 
1029. 

•. U.S.—Biasottl ▼. Clarke, D.C.R.L, 
61 FSupp. 608, 610 

9. Tex — Clark v. Vltx, Civ.App, 190 
S.W.2d 736. 737. 

10l Hold to bo vehicle 

(1) Automobile see Motor Vehicles 
I 1 b. 

(2) Binder.—People v Rapinl, 112 
P.2d 651. 553. 554. 107 Colo. 363, 134 
A.L.R. 545. 

(3) Bulldozer.—Golding-Keene Co. 
v. Fidelity-Phenix Fire Ins. Co., 69 A. 
2d 856, 859, 96 N.H. 64, 12 AL.R.2d 
691. 


f (4) Caterpillar tractor.—Commer- 
I cial Standard Ins Co v. McKinney, 
Tex Civ App, 114 S W 2d 338, 340. 

(5) Cement mixer assembled on a 
truck —Consolidated Rock Products 
Co v Carter 129 P 2d 455, 457, 54 
Cal App 2d 519 

(6) Cycles of every kind—Fahmey 
v O'Donnell, 107 Ill.App 608, 612 
"Bicycle" as included see 10 C.J.S. p 
355 note 96. 

(7) Derrick under which detached 
rollers were placed and which was 
being pulled by a tractor—Davis v 
National Casualty Co, 175 S W.2d 
957. 959. 142 Tex. 29. 

(8) Hay grinder mounted upon 
four wheels while being drawn by a 
truck upon a public highway.—Mof- 
fltt v. State Automobile Ins. Ass'n. 
300 NW. 837, 838. 140 Neb. 578. 

(9) Road grader.—Peterson v. King 
County, 90 P 2d 729, 733, 199 Wash. 
106 

(10) Steam shovel.—Commonwealth 
v. Ford. 54 Pa Diet. & Co. 284, 285, 
8 Fay L J. 214 

(11) Wagon and team.—State v. 
Stewart. Ill P.2d 70, 71, 57 Ariz. 82— 
66 C.J. p 427 note 41 [i]. 

(12) "A wheelbarrow, a covered 
wagon, a 'Rolls-Royce', the patient 
mule, a 'Man of War', and possibly a 
Pullman car or Ocean Liner is a ve¬ 
hicle " 

US—U. S. v One 1936 Model Ford 

V-8 De Luxe Coach Motor No. 18- 

3306511, Ga. & S.C., 59 S Ct. 861, 

870. 307 U.S. 219. 83 L.E6. 1249. 
Tex.—Davis v. National Casualty Co., 

175 S W.2d 957, 959. 142 Tex. 29. 

11. Xeld not to bo vehicle 

(1) Bullet.—Scott v. Life 4b Cas¬ 
ualty Ins Co. of Tennessee, La.App., 
18 So.2d 58. 
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(2) Pushcart—Franklin v. Woof¬ 
ers, 45 P 2d 804. 805. 55 Idaho 619. 

(3) Road grading machine which 
did not carry either freight or pas¬ 
sengers but was used as a digging 
and shoveling device —Shafer v. 
Glander. 92 NE2d 601, 606. 163 Ohio 
St 483. 

(4) Scooter moved by human pow¬ 
er—Jermane v. Forfar. 240 P.2d 351, 
354, 108 Cal App 2d 849 

(5) Scraper used for excavation 
and construction work —Keck v. 
Oklahoma Tax Commission, 108 P 2d 
162, 164, 188 Okl 257 

(6) Spur track.—Cooper v. South¬ 
ern Pac. Co, 111 P.2d 689. 693, 43 Cal. 
App.2d 693. 

(7) Two-wheeled cart—Gallardo v. 
Luke, 91 P.2d 211, 213, 33 Cal App.2d 
230 

(8) Wagon pulled by a dog.—Jack- 
man v Hamersley, 240 P.2d 829, 832, 
72 Idaho 301. 

12. La.—Scott v. Life 4b Casualty 
Ins. Co of Tennessee, App., 18 So. 
2d 58. 

13. La.—Scott v. Life 4b Casualty 
Ins. Co. of Tennessee, supra. 

14. La —Scott v. Life 4b Casualty 
Ins. Co. of Tennessee, supra. 

15. La—Scott v. Life A Casualty 
Ins. Co. of Tennessee, supra. 

16. La.—Scott v. Life 4b Casualty 
Ins. Co. of Tennessee, supra. 

17. U.S.—Tiedeman 4b Sons v. U. S.. 
8 Ct CusLApp. 134. 135. 

As subject to tariff provisions see 
Customs Duties | 43 

18. Webster New Int.D. 

TeUsd” 

"A face, whether of the living or 
of the dead, which is wholly or part* 



VEILING 

VEILING}. A veil 1 * 

VEIN. As a mining term see Mines and Minerals 
§ 3 b. 

VEL; VELLE. As the first words of maxims of 
which there have been no recent applications see 66 
C. J. p 429 note 89-p 430 note 93. 

VELOCIPEDE. A light vehicle or carriage; 20 a 
light carriage. 21 

The term has been held to be equivalent to, or 
interchangeable with, “bicycle” see 10 C.J.S. p 355 
note 93. 

VELOURS. Goods composed of cow or calf hair, 
vegetable fibre and cotton, an imitation of sealskin, 
and used for manufacturing hats and caps. 22 

VELVET or VELVETY. In its primary meaning, 
“velvet” signifies cloth, substantial, soft, and smooth, 
without distinct particles causing roughness to the 
touch. 22 With this signification, “velvet” and “vel¬ 
vety” are applied descriptively in common speech to 
other articles. 24 Accordingly, “velvet,” in this 
secondary meaning, has been recognized as a syno¬ 
nym for softness and smoothness. 26 

VENAL. Capable of being bought or obtained for 
money or other valuable consideration. 26 


91 C.J.& 

V.&JH ALES. A French term meaning either things 
held or procured to be sold, or things neeessazy to 
be quickly sold, from their perishable character. 27 

VEND. In the largest sense of the word, 22 to 
sell; 20 to make an object of trade, especially by 
hawking or peddling; 20 to make an object of trade, 
especially to offer for sale or to peddle or to possess 
for the purpose of sale; 21 to transfer to another 
for a pecuniary equivalent. 22 The term has been 
further defined as meaning the habit of selling and 
offering for sale. 22 

The word “vend,” although it may include hawk¬ 
ing and peddling, has a broader meaning, 24 and it 
may be applied to any sale, 26 but it is regarded as an 
inept term to apply to the sale of certain commodi¬ 
ties. 36 

“Vend” has been held to be equivalent to “give” 
see 38 C. J.S. p 928 note 74. 

Vending . While the word “vending” may some¬ 
times be used as synonymous with “selling,” in ordi¬ 
nary usage it has a more limited meaning, as Btated 
in 79 C.J.S. p 1035 note 35, and it carries with it the 
idea of offering and selling articles of merchandise 
in relatively small quantities, accompanied by a dis¬ 
play of the stock, 27 and in its ordinary acceptance 
it means to dispose of something to another for 
money. 22 


ly hidden by a thin or open woven 
fabric would be commonly and popu¬ 
larly regarded as veiled."—Tledeman 
A Sons v. U. S~ 8 Ct.CustApp. 134, 
185. 

19. Webster New IntJX 
66 C.J. p 429 note 86. 

As used in tariff act see Customs Du- 
ties S| 43. 45 c. 

SO. Mo.—State ex rel. Bettis v. Mis¬ 
souri Pac. Ry. Co., 71 Mo.App. 285, 
890. 

81. Ind.—Mercer v. Corbin, 20 NE. 
132, 134, 117 Ind. 450, 10 Am S.R. 
76, 3 L.R.A. 221. 

92. U.S.—Herrman v. Miller, N.T., 
8 SCt. 1090, 1093. 127 U.S. 363, 82 
L.Ed 186—Arthur v. Pox, N.T., 2 
S.Ct 371, 108 U.S. 125, 27 LEd. 675. 

83. U.S.—Chapin-Sacks Mfg. Co. v. 
Hendler Creamery Co., C.CA.M4., 
254 F. 553. 555. 

As subject to tariff provisions see 
Customs Duties | 40. 

Similarly deflnefl 

A silk fabric having a short dose 
nap of erect threads forming a thick 
soft pile. It is called "pile velvet" 
when the loops of the pile are uncut, 
and "cut velvet" when the loops are 
out so that the pile is of single 


threads. Inferior qualities are made 
with a silk pile on a cotton or linen 
back—U. S v J J. Gavin A Co., 23 
C C.P A, Customs, 288, 291. 

94. U.S-Chapin-Sacks Mfg Co. v 
Hendler Creamery Co., C.C.AMd., 
254 F. 553, 555. 

66 C.J. p 430 note 99. 

25. U.S.—Chapin-Sacks Mfg. Co. v. 
Hendler Creamery Co., DC.Md., 231 
F. 550, 551. 

26. Webster New Int.D. 

66 C J. p 430 note 3. 

87. N.Y.—Pettee v. Orser. 19 N.Y 
Super. 123, 133, 18 How.Pr. 442. 

28. Ga.—Glover v. State, 55 8.E. 592, 
594, 126 Ga. 594. 

89. Ark.—Goins v. State, 108 8.W. 

2d 1082, 1083, 194 Ark. 598. 

66 C.J. p 430 note 6. 

30. Ark.—Goins v. State, supra. 

See Hawkers and Peddlers f 1 et 
sea. 

Definition explained 

"The expression ‘to make an object 
of sale', as used in the definition, ob¬ 
viously means that the object is the 
subject-matter of the sale. It does 
not mean that if an object has been 
made for the purpose of being sold, 
there has been a vending."—Goins v. 
State, supra. 


31. Ark—Goins v. State, supra. 

32. Ark.—Goins v. State, supra. 

33. Ark—Goins v. State, supra. 

34 . Me—State v. Brown, 188 A. 713, 
715, 135 Me. 36. 

35. Me.—State v. Brown, supra. 

38 . Commodities to which term is 
not applied 

"A peddler or huckster vends his 
wares, but to say that a gas com¬ 
pany 'vends* gas or that a railway 
company 'vends* transportation is, to 
say the least, most inept."—American 
Meter Co. v. McCaughn, D.C.Pa., 1 F. 
Supp. 753, 754. 

37. U.S —American Meter Co v. Mc¬ 
Caughn, DC Pa., 1 F.Supp. 758, 
754. 

"Vending machine" see 54 C.J.8. p 
893 note 88. 

"Machine selling" see 79 C.J 8. p 
1035 notes 36-40. 

38. N.J.—Crawford v. Newark Star 
Pub. Co., 188 A 731, 732, 15 N.J. 
Misc. 77. 

▼ending or selling a newspaper or 
magnates Imports a transaction pres¬ 
ently completed or capable of being 
completed at once.—Crawford v. 
Newark Star Pub. Co., supra. 
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"Vending* has been held not the equivalent of 
"retailing* see Sales § 1 e. 

VEND& A bill of sale.” 

VENDEE* A buyer or purchaser; one to whom 
anything is sold. 40 As the buyer of real estate the 
term is defined in Vendor and Purchaser § 1. 

VENDERS EANDEM REM DUOBUS FALSARIUS 
EST. See 66 C.J. p 430 note 14. 

VENDETTA. A private blood feud, often heredi¬ 
tary, in which a family seeks to avenge an injury to 
or a murder of one of its members upon the offender 
or his family. 41 

VENDIT1; VENDITOR. As the first words of 
maxims as to which there have been no recent ap¬ 
plications see 66 C.J. p 430 notes 20, 21. 

VENDITIONI EXPONAS. A Latin phrase mean¬ 
ing “you expose to sale,* 42 more freely translated 


VENDOR 

as meaning "sell for the best price you can ob¬ 
tain.* 42 

It is the name of a writ directed to an officer, such 
as the sheriff, commanding him to sell goods or 
chattels, and, in some states, lands, which he has tak¬ 
en in execution by virtue of a fieri facias, and which 
remain unsold, as stated in Executions § 200. The 
writ is sometimes called “vendi.” 44 

VENDOR or VENDER. One who transfers the ex* 
elusive right of possession of property, either his 
or that of another, for some pecuniary equivalent; 42 
the person who transfers property by sale. 46 In its 
literal sense, the party by whom a sale is made. 47 
In its ordinary significance, a "vendor,* according 
to the lexicographers, is one who sells regardless of 
the character of the property sold, 48 and the term 
may be applied to one who carries on the sale of 
goods, wares, and merchandise manufactured by him 
at a store or warehouse apart from his own shop or 
manufactory. 42 

As the seller of real property the term is defined 
in Vendor and Purchaser § 1. 


as. Puerto Rico—People v. Roman. 
10 Puerto Rico 632, 633. 

40 . Black L. D. 

41 . US —Stephens v. Howells Sales 
Co . D C N Y . 16 F 2d 806. 808. 

42 . U.S.—Richmond Cedar Works v. 
Stringfellow, D.C.N.C.. 286 F 264, 
273 

Okl —Corpus Juris cited la State ex 
rel First Nat. Bank In Ardmore v. 
Ogden. 49 P.2d 666. 667. 178 Okl 
286. 

48. Ala.—Powell r. Governor, t Ala. 
86. 46l 


44. Okl.—State ex rel. First Nat. 
Bank in Ardmore v. Ogden. 49 P 2d 
665, 667. 173 Okl. 285. 

45. Iowa.—State v Bristow, 109 N 
W. 199. 200. 131 Iowa 664. 

66 C.J. p 431 note 23. 

46. Ga.—Henderson v. Armstrong, 
68 S E 624. 627, 128 Ga 804 

<r Vendor system* 0 see 83 C J S. p 936 
note 60. 

47. Ga —Henderson v. Armstrong, 
58 SE. 624, 627, 128 Ga. 804. 

Similarly defined 

(1) The person effecting a sale.— 


Associated Gas 4b Electric Co. ▼. Pub¬ 
lic Service Commission, 266 NW. 206, 
207, 221 Wls 619 

(2) One who negotiates a sale and 
disposes of property for a considera¬ 
tion—Canavan v. Coleman, 216 N.W. 
292. 293. 204 Iowa 901. 

48. Ind—Lumbert v. Woodward, 43 
N.E 302, 304. 144 Ind. 335, 66 Am. 
S.R. 175 

66 C.J. p 431 note 26 

49. Pa.—Atlantic Refining Co. ▼. 
Van Valkenburg; 109 A. 808, 810. 
366 Pa. 466. 


809 



91 C.J.S. 


VENDOR AND PURCHASER 

This Title includes contracts for transfer of ownership of real property for a price in money or its 
equivalent, executory or executed; rights and liabilities of parties to such contracts in general; and 
remedies relating thereto. 

Matters not In this Title, treated eleewhere In this woxfc, see Deecrlpttre-Weed Index 


Analysis 


l IN GENERAL, §§ 1-3 
IL OPTIONS, §§ 4-19 

HI. NATURE, REQUISITES, AND VALIDITY OF CONTRACT, §§ 20-83 

A. In General, §§ 20-23 

B. Offer and Acceptance or Mutual Consent, §§ 24-32 

C. Form and Execution, §§ 33-44 

D. Consideration, §§ 45-49 

E. Reality of Consent, §§ 50-71 

1. In General, §§ 50-53 

2. Fraud, Misrepresentation, and Concealment, §§ 54-71 

F. Illegality, §§ 72-74 

G. Estoppel or Waiver as to Defects or Objections, §§ 75-79 

H. Evidence and Questions of Law and Fact, §§ 80-83 

IV. CONSTRUCTION AND OPERATION OF CONTRACT, §§ 84-112 
V. MODIFICATION AND MERGER OF CONTRACT, §§ 113-119 

VL ABANDONMENT, RESCISSION, OR FORFEITURE OF CONTRACT, §§ 120-180 

A. Abandonment, §§ 120-122 

B. Rescission or Forfeiture, §§ 123-180 

1. In General, §§ 123-126 

2. Rescission or Forfeiture by Vendor, §§ 127-154 

3. Rescission by Purchaser, §§ 155-180 

Vn. PERFORMANCE OF CONTRACT, §§ 181-276 

A. In General, §§ 181-182 

B. Title of Vendor, §§ 183-227 

1. In General, §§ 183-188 

2. What Constitutes Good Title, §§ 189-200 

3. Encumbrances , §§ 201-207 

4. Encroachments, §§ 208-213 

5. Objections to Title, and Waiver or Estoppel as to Defects in Title 

and Performance, §§ 214-218 

6. Time of Existence of Title, and Remedy of, or Security Against, 

Defects, §§ 219-221 

7. Abstracts of Title, §§ 222-227 


See abo descriptive word index for Title “Vendor and Purchaser" in Volume 92 
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VENDOR & PURCHASER 


VIL PERFORMANCE OF OONTRAOT-^ontinued 

C. Conveyance and Delivery of Possession or Tender Thereof, §§ 228-244 

D. Quantity of Land and Appurtenances, §§ 245-249 

E. Payment of Purchase Price, §§ 250-276 

TEH RIGHTS AND LIABILITIES OF VENDOR AND PURCHASER, §§ 277-374 

A. As to Each Other, §§ 277-301 

B. Rights and Liabilities Between Parties to Contract and Third 

Persons, §§ 302-319 

C. Bona Fide Purchasers, §§ 320-374 

1. In General , §§ 320-323 

2. Notice , §§ 324-360 

3. Protection and Relief of Bona Fide Purchasers, and Rights of Per* 

sons Deprived of Land, §§ 361-368 

4. Pleading, Evidence, and Questions of Law and Fact, §§ 369-374 

EL REMEDIES OF VENDOR, §§ 375-542 

A. In General, §§ 375-376 

B. Lien, §§ 377-460 

1. Rights and Liabilities, §§ 377-419 

2. Enforcement of Lien, §§ 420-460 

C. Retaking or Recovery of Possession, §§ 461-475 

D. Actions for Purchase Money, §§ 476-527 

1. In General, §§ 476-481 

2. Defenses in General, §§ 482-493 

3. Defects in, or Failure of. Title, §§ 494-504 

4. Waiver or Estoppel Affecting Breach as Defense, §§ 505-509 

5. Time to Sue, Limitations, and Laches, §§ 510-512 

6. Parties, Pleading, and Emdence, §§ 513-521 

7. Trial, Judgment, and Review, §§ 522-524 

8. Amount of Recovery and Costs, §§ 525-527 

E. Actions for Damages, §§ 528-537 

F. Remedies in Equity, §§ 538-542 

X. REMEDIES OF PURCHASER, §§ 543-607 

A. In General, §§ 543-546 

B. Recovery of Purchase Money Paid, §§ 547-571 

C. Actions for Breach of Contract, §§ 572-607 

1. /» General, §§ 572-590 

2. Damages, §§ 591-607 


Sub-Analysis 


L IN GENERAL—p 828 

§ 1. Definitions—p 828 

2. Sale and other relations and transactions distinguished—p 830 

3. What law governs—p 831 


See also descriptive word index for Title “Vendor and Purchaser 9 ’ far Volume 92 
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VENDOR & PURCHASER 

XL OPTION'S—p 832 

§ 4. Definition and nature—p 832 

5. Option distinguished from sale or contract of sale—p 840 

6. Form, requisites, and validity—p 845 

7. -Consideration—p 848 

8. Construction—p 850 

9. Acceptance or exercise of option—p 852 

10. — Necessity, form, and sufficiency of acceptance—p 852 

11. -Time of exercise or acceptance in general—p 859 

12. -Extension of time and waiver of delay—p 862 

13 # -Effect of acceptance—p 863 

14. Lapse of option—p 866 

15. Revocation or modification—p 868 

16. Assignment of option—p 870 

17. Restrictive covenants—p 872 

18. Merger in sale—p 872 

19. Successive options—p 872 

lH NATURE, REQUISITES, AND VALIDITY OF CONTRACT—p 872 

A. In General— p 872 

§ 20. Nature and essentials generally—p 872 

21. Subject matter—p 873 

22. Parties—p 874 

23. -Participation in, and connection with, transaction—p 875 

B. Offer and Acceptance or Mutual Consent— p 875 

§ 24. Necessity and nature—p 875 

25. Nature and elements of valid offer—p 876 

26. Lapse of offer—p 877 

27. -By rejection, conditional or vaiying acceptance, or counteroffer—p 877 

28. Revocation of offer—p 878 

29. Acceptance of offer—p 879 

30. -Time of acceptance—p 881 

31. -Acceptance conditionally or on terms varying from offer—p 881 

32. -Communication of acceptance—p 883 

C Form and Execution— p 884 

§ 33. In genera]—p 884 

34. Oral contracts—p 885 

35. Implied agreements—p 885 

36. Written contracts—p 886 

37. -Form and contents in general—p 886 

38. -Consideration—p 888 

39. -Description of property—p 889 

40. -Execution—p 892 

41. -Attestation and acknowledgment—p 894 

42. -Delivery —-p 894 

*3. -Recording and registration—p 894 

44. Bonds for title or to convey—p 895 

Sm fi&so descriptive word index for Title “Vender end Purckeeer* in Volume 92 
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HL NATURE, REQUISITES, AND VALIDITY OP CONTRACT—Continued 

D. Consideration— p 895 

{ 45. Necessity—p 895 

46. What constitutes—p 896 

47. Mutuality—p 897 

48. Adequacy—p 899 

49. Want or failure of consideration—p 900 

E. Reality of Consent— p 901 

1. In General —p 901 

§ 50. In general—p 901 

51. Mistake—p 902 

52. Duress—p 908 

53. Undue influence—p 909 

2. Fraud, Misrepresentation, and Concealment —p 910 

§ 54 In general—p 910 

55. Representation or concealment generally—p 911 
56 - Existence and character of representation—p 911 

57. - Concealment and nondisclosure—p 914 

58. -Materiality—p 916 

59. - Truth or falsity of representation—p 917 

60 -Time of misrepresentation or concealment—p 918 

61. - Effect on sale of fraudulent conduct by third persons—p 918 

62. Representations or concealments as to particular facts or matters—p 920 

63. - Title—p 921 

64. - Quantity, boundaries, location, and identity of land—p 923 

65. - Quality, character, or condition of land—p 926 

66. - Other facts or matters—p 934 

67. Knowledge and intent—p 938 
68 Reliance—p 940 

69. Action by person misled—p 951 

70. Damage or injury—p 951 

71. Inadequacy of consideration—p 952 

F. Illegality —p 952 

§ 72. In general—p 952 

73. What contracts are illegal—p 953 

74. Effect of performance—p 955 

G. Estoppel or Waiver as to Defects or Objections— p 956 

§ 75. In general—p 956 

76. Fraud or misrepresentation—p 957 

77. -What constitutes waiver—p 957 

78. -Necessity of knowledge—p 959 

79. Partial ratification—p 959 

H. Evidence and Questions of Law and Fact— p 959 

§ 80. Presumptions and burden of proof—p 959 
81. Admissibility of evidence—p 961 

8m descriptive word index for Title “Vendor end Pnrrinn^ in Volume £2 

813 


91 C.J.S. 


VENDOR & PURCHASER 

IH. NATURE, REQUISITES, AND VALIDITY OF CONTRACT— Continued 
H. Evidence and Questions of Law and Fact —Continued 
§ 82. Weight and sufficiency of evidence—p 962 
83. Questions of law and fact—p 966 


IV. CONSTRUCTION AND OPERATION OF CONTRACT—p 967 

§ 84. General rules of construction—p 967 

85. -Construing instruments together—p 970 

86. -Practical construction by parties—p 971 

87. Operation and effect of contract in general—p 971 

88. Time and place of making—p 972 

89. Construction as to parties—p 972 

90. Subject matter—p 973 

91. - Particular land and amount included—p 973 

92. -Reference in contract to other instrument—p 975 

93. -Sale in gross or by acre—p 976 

94. -After-acquired property or title—p 980 

95. -Appurtenances—p 980 

96. -Exceptions and reservations—p 981 

97. Purchase money—p 981 

98. Place of performance or payment—p 985 

99. Time of performance or payment—p 986 

100. - Conditions precedent—p 989 

101. - Reasonable time implied—p 992 

102. -Concurrent acts—p 994 

103. - Provisions as to credit, deferred payments, and interest—p 996 

104. - Time as of essence of contract—p 999 

105. Executed and executory contracts—p 1007 

106. -Rights and title of parties—p 1009 

107. Entire or severable contracts—p 1019 

108. Alternative stipulations—p 1020 

109. Dependent or independent stipulations—p 1021 

110. Conditions and provisos—p 1025 

111. Evidence—p 1033 

112. Questions of law and fact—p 1037 

V. MODIFICATION AND MERGER OF CONTRACT—p 1038 

§ 113. In general—p 1038 

114. Parol modification or substitution—p 1040 

115. By whom made, and mutual consent—p 1041 

116. Consideration—p 1041 

117. Modification made under mistake of law—p 1043 

118. Contracts for benefit of third persons—p 1043 

119. Operation and effect—p 1043 

YL ABANDONMENT, RESCISSION, OR FORFEITURE OF CONTRACT—p 1045 

A. Abandonment— p 1045 

§ 120. In general—p 1045 

121. What constitutes abandonment—p 1045 

122. Effect of abandonment—p 1048 


See tin d es cripti ve word index far Title “Vendor end Purchaser’* in Volume 92 
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VL ABANDONMENT, RESCISSION, OB FOBFEITUBE OF CONTRACT—Continued 
B. Rescission or Forfeiture —p 1048 

1. In General —p 1048 

§ 123. Necessity for rescission in toto—p 1048 

124. Rescission by mutual consent—p 1049 

125. - Effect of rescission—p 1054 

126. Rescission or forfeiture at option of parties without default by either party— 

p 1057 

2. Rescission or Forfeiture by Vendor —p 1060 

§ 127. Right to rescind—p 1060 

128. Grounds—p 1061 

129. - Invalidity of contract in general—p 1063 

130. - Inadequacy of consideration—p 1064 

131. - Failure of consideration—p 1065 

132. - Breach of covenant or condition in general—p 1066 

133. - Default or delay m payment of purchase money or interest—p 1066 

134. - Refusal of purchaser to perform—p 1071 

135. - Insolvency of purchaser—p 1072 

136. Performance and ability to perform by vendor—p 1072 

137. Placing purchaser in statu quo—p 1074 

138. Time for rescission or forfeiture—p 1077 

139. Election to rescind or forfeit; notice—p 1078 

140. Sufficiency of acts as rescission or forfeiture—p 1086 

141. Acceptance of ineffective acts of rescission or forfeiture—p 1088 

142. Waiver or estoppel as to right to rescind or forfeit—p 1088 

143. - Fraud or duress as basis of rescission or forfeiture—p 1088 

144. - Breach or nonperformance as basis of rescission or forfeiture—p 1089 

145. -Waner after forfeiture or notice of forfeiture—p 1095 

146. - Effect of waiver or estoppel—p 1095 

147. Revivor—p 1095 

148. Avoidance and relief against rescission or forfeiture—p 1096 

149. Suits for rescission—p 1099 

150. Operation and effect of rescission—p 1106 

151. - Reimbursement of purchaser for improvements—p 1107 

152. - Compensation allowed purchaser for crops—p 1108 

153. -Compensation allowed vendor for rents and profits—p 1108 

154. - Compensation to vendor for waste committed by purchaser—p 1109 

3. Rescission by Purchaser—p 1109 

§ 155. Persons by and against whom rescission can be had—p 1109 

156. Grounds—p 1110 

157 . -Invalidity of contract in general—p 1111 

158. - Inadequacy of consideration—p 1113 

159 . -Failure of consideration—p 1113 

150. -Repudiation or breach of contract by vendor—p 1115 

161 . -Failure of, or defects in, title—p 1117 

162. -Deficiency in quantity—p 1123 

163. -Neglect or refusal to convey—p 1124 


See also descriptive word index for Title “Vendor and Purchaser* in Volume 92 
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VL ABANDONMENT, RESCISSION, OB FOBFEITUBE OF OONTRAOT^^ntinued 

B. Rescission ok Forfeiture— Continued 

3. Rescission by Purchaser —Continued 

$ 164. -Conveyance to third person—p 1124 

165. -Impossibility, inconvenience, or difficulty of performance—p 1125 

166. -Insolvency of vendor—p 1125 

167. Conditions precedent to exercise of right—p 1126 

168. -Purchaser must not be in default—p 1126 

169. — Performance or tender of performance by purchaser and demand for 

performance by vendor—p 1127 

170. -Placing vendor in statu quo—p 1128 

171. Necessity for prompt rescission; laches—p 1133 

172. Election to rescind and notice—p 1136 

173. Acts constituting rescission—p 1138 

174. Waiver of right to rescind—p 1139 

175. Suits for rescission—p 1141 

176. Effect of rescission or of decree denying rescission—p 1149 

177. -Rights and liabilities of vendor—p 1150 

178. -Rights of purchaser in general—p 1150 

179. -Reimbursement for improvements, taxes, and other expenditures—p 1150 

180. -Liabilities of purchaser—p 1152 

VIL PERFORMANCE OF CONTRACT 

A. In General 

» 

§ 181. Necessity and sufficiency of performance in general 
182. Estate of vendor 

B. Title of Vendor 

1. In General 

§ 183. Title implied in absence of specific provision 

184. Effect of specific provisions 

185. -Performance to satisfaction of purchaser or third person 

186. By whom title must be made 

187. Partial failure of title 

188. Purchaser’s knowledge of defects 

2. What Constitutes Good Title 

§ 189. "Good” and "marketable" title; necessity 

190. "Perfect title"good and perfect title” 

191. General requisites of good or marketable title 

192. Record title and title resting in parol 

193. -Title by adverse possession, prescription, or limitation 

194. Particular matters affecting title 

195. -Objections to, or defects in, prior deed in chain of title 

196. -Pendency of action and filing of lis pendens 

197. Particular titles and titles from particular sources 

198. -Title from or through heir or devisee 

8m also descriptive word index for Title "Vendor and Purchaser" in Volume 92 
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V1L PERFORMANCE OF OONTRAOT<~Contmned 

B. Title of Vendor —Continued 

2. What Constitutes Good Title —Continued 

§ 199. -Title from or through executor, administrator, trustee, donee of power, 

etc. 

200. -Title through foreclosure proceedings 

3. Encumbrances 

{ 201. Necessity of freedom from encumbrances 

202. Removal of encumbrance by application of purchase money 

203. What constitutes encumbrance 

204. - Covenants, charges, and restrictions 

205. -Curtesy and dower 

206. -Easements 

207. -Mortgages and deeds of trust 

4. Encroachments 

§ 208. In general 

209. Of other property on land sold 

210. Of property sold on other land 

211. -On adjoining property 

212. -On streets and highways 

213. Party walls as encroachments 

5. Objections to Title, and Waiver or Estoppel as to Defects in Title and Performance 

§ 214. Objections to title 

215. Waiver or estoppel as to defects in title and performance 

216. - Right of purchaser to waive defects 

217. -What constitutes waiver 

218. - Effect of waiver 

6. Time of Existence of Title, and Remedy of, or Security Against, Defects 

§ 219. Time of existence of title and remedy of defects 

220. -Time of remedying defects 

221. Security against defects 

7. Abstracts of Title 

§ 222. Duty of vendor to furnish abstract 

223. Character and sufficiency of abstract 

224. What must appear from abstract 

225. Waiver as to form and sufficiency of abstract 

226. Time of furnishing abstract 

227. Rights and duties of purchaser 

C. Conveyance and Delivery of Possession or Tender Thereof 

§ 228. Conveyance or tender thereof 

229. -Obligation of vendor to convey or tender conveyance, and waiver or ex¬ 

cuse for default 


Bee also descriptive word index for Title “Vendor and Purchases’* in Volume 92 
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VIL PERFORMANCE OF OONTRAOT —Continued 

C Conveyance and Delivery of Possession or Tender Thereof —Continued 

§ 230. -Requisites and sufficiency of tender 

231. -Time of conveyance or tender 

232. -Performance of conditions precedent by purchaser 

233. -Preparation and expense of deed 

234. -Sufficiency of conveyance in general 

235. -Character of deed 

236. -Parties 

237. -Description of property 

238. -Conditions, restrictions, and reservations 

239. -Execution 

240. -Waiver of objections to sufficiency of deed 

241. -Effect of prior deed on conveyance 

242. -Effect of conveyance on contract of sale 

243. - Production and delivery of vendor's title deeds 

244. Delivery or tender of possession of property 

D. Quantity of Land and Appurtenances 

§ 245. Conformity to description in contract 

246. Specific quantity or measurement 

247. Appurtenances 

248. Surveys 

249. Waiver of objections 


E. Payment of Purchase Price 

§ 250. Obligation to pay 

251. -Creation and accrual of obligation in general 

252. - Excuses for delay or nonpayment 

253. -Demand 

254. -- Note, bonds, and security for obligation 

255. - Breach of obligation 

256. -Waiver of delay or default 

257. Tender 

258. -Necessity and effect 

259. - Requisites and sufficiency 

260. Interest 

261. Expenses of sale 

262. Joint parties as affecting payment 

263. Abatement or deductions 

. 264. -Defect in title 

265. -Partial failure of title 

266. -Deficiency in quantity or quality 

267. -Fraud and misrepresentation 

268. -Waiver or loss of right to abatement 

269. Addition or increase for excess in quantity 

270. Mode and sufficiency of payment 

271. -Medium of payment generally 

272. — Note or other obligation 

273. -Assumption and payment of encumbrances or other liabilities 


See also descriptive word index for Title “Vendor and Purchaser* in Volume 92 
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VIL PERFORMANCE OF CONTRAOT—Continned 
E. Payment of Purchase Price— Continued 

§ 274. -To whom payment may or must be made 

275. Effect of payment 

276. Evidence of payment 

VUL SIGHTS AND LIABILITIES OF VENDOR AND PURCHASES 

A. As to Each Other 

§ 277. Relation of vendor and purchaser 

278. Where more than one vendor 

279. Where more than one purchaser 

280. Estoppel to deny title 

281. Acquisition and assertion of adverse title 

282. - By vendor or his heirs 

283. -By purchaser 

284. Possession 

285. Use, occupation, and enjoyment 

286. Waste 

287. Crops 

288. Rents and profits 

289. Encumbrances 

290. Taxes and assessments 

291. Repairs 

292. Improvements 

293. Expenses 

294. Deterioration, loss, and gain 

295. - General rules and exceptions or qualifications 

296. - Right to proceeds of insurance 

297. Dealings and transactions between parties 

298. Assignment of contract or transfer of property 

299. - By vendor 

300. - By purchaser 

301. Reconveyance to vendor 

B. Rights and Liabilities between Parties to Contract and Third Persons 

§ 302. Title as against third persons 

303. Encumbrances and charges on property before contract 

304. Subsequent purchasers from vendor 

305. Third persons advancing money 

306. Creditors of vendor 

307. -Attachment 

308. -Execution 

309. Assignees of contract or bond for title 

310. -Assignment by vendor 

311. -Assignment by purchaser 

312. -Mode, sufficiency, and notice of assignment 

313. -Rescission of assignment 

314. Purchasers from purchaser 

315. Creditors of purchaser 

316. Right of third persons to attack contract 


8m also descriptive word index for Title "Vendor and Purchaser’’ in Voime 92 
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YUL BIGHTS AND LIABILITIES OP VENDOR AND PURCHASER—Continued 

B. Rights and Liabilities between Pasties to Contract and Third Persons — Continued 

§ 317. Contracts relating to the property 

318. Trespass or other injuries to property by third persona 

319. Actions between vendor or purchaser and third persona 

C. Bona Fide Purchasers 


1. In General 

| 320. 

In general 

321. 

Elements of bona fide purchase 

322. 

-Acquisition of title 

323. 

— Consideration 

2. Notice 

§ 324. 

Nature; actual or constructive 

325. 

Constructive or implied notice in general 


326. - Rule and application thereof 

327. - Nature and source of information in general 

328. - Condition or appearance of land 

329. -Judgments or decrees and pending suits 

330. Recitals m instruments relating to title 

331. -Unrecorded instrument 

332. - Particular recitals 

333. Inadequacy of consideration 

334. Records 

335. - Duty of searching record and right to rely thereon 

336. -Facts of which record is notice 

337. -To whom record is notice 

338. -Date from which record operates as notice 

339. - Place of record 

340. -Time of recordation and priorities 

341. - Instruments whose record amounts to notice 

342. — Destruction of record 

343. -Effect of error in record 

344. — Index to records 

345. -Failure to record 

346. Possession of property 

347. -Knowledge or notice of possession 

348. -Time, character, and extent of possession 

349. - Possession by particular persons 

350. Notice to others imputable to purchaser 

351. Capacity in which notice received 

352. Time of receiving notice 

353. Effect of notice 

354. -Of prior sale or conveyance 

355. -Of unrecorded conveyance 

356. -Of lien or encumbrance 

357. -Of fraud, duress, undue influence, or mi s t a ke 

358. -Of lack of consideration 

See also descriptive word index for Title “Vender end Purchaser” in Volume W 
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VUL BIGHTS AND LIABILITIES OF VENDOR AND PURCHASER—Continued 
C Bona Fide Purchasers —Continued 
2. Notice —Continued 

§ 359. -Of void, defective, or unenforceable conveyance or proceeding 

360. Purchasers with notice from bona fide purchasers 

3 . Protection and Relief of Bona Fide Purchasers and Rights of Per¬ 

sons Deprived of Land 

$ 361. Protection and relief 

362. -Rights against which purchaser protected in general 

363. -Prior contract of sale or bond for title 

364. -Execution sale 

365. - Prior deed of gift 

366. - Prior sale or reservation of timber, fixtures, etc. 

367. -Liens, encumbrances, and restrictions 

' 368. Rights of persons deprived of land 

4. Pleading, Evidence, and Questions of Law and Fact 

§ 369. Pleading 

370. Evidence 

371. - Presumptions and burden of proof 

372. -Admissibility 

373. - Weight and sufficiency 

374. Questions of law and fact 

IX. REMEDIES OF VENDOR 

A. In General 

§ 375. Enumeration of remedies 
376. Election of remedies 


B. Lien 

1. Rights and Liabilities 

§ 377. In general 

378. Nature of lien 

379. Creation of lien 

380. -How liens arise generally 

381. - Description of realty 

382. -Consideration and mode or medium of payment 

383. - Advancements or payments by third persons for purchaser’s benefit 

384. - Conveyance of title to third persons 

385. Property, estate, or interest subject to hen 

386. Proceedings to perfect lien 

387. Operation and effect of lien in general 

388. Amount of lien 

389. Duration of lien 

390. Assignment of lien 

391. -Mode, sufficiency, and validity of assignment in general 

392. -Assignment by transfer of debt or note 


See abo descriptive word index for Title “Vendor and Purchaser” in Vetame 92 
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VENDOR & PURCHASER 

XX. REMEDIES OF VENDOR—-Continued 
B. Lien —Continued 

1. Rights and Liabilities —Continued 

§ 393. -Record of assignment 

394. -Effect of assignment in general 

395. -Priorities after assignment 

396. Priority of lien 

397. - General or unsecured creditors 

398. -Waiver or loss of priority 

399. Rights and liabilities of subsequent purchasers 

400. -Purchasers of equitable interests or estates 

401. -Notice 

402. - Consideration 

403 -Assumption by subsequent purchaser of purchase-money debt 

404. - Rights and liabilities as between subsequent purchaser and assignee of 

purchase-money notes 

405. -Transfers of separate parcels of land to different persons 

406. Waiver, loss, and discharge 

407. - Abandonment or rescission of sale 

408. - Blending consideration with other items 

409. - Conveyance; transfer or assignment; merger; reconveyance 

410. - Death of vendor or purchaser 

411. - Effect of taking security 

412. - Resort to other remedy 

413. -Miscellaneous matters constituting or not constituting waiver, loss, or 

discharge 

414. Estoppel 

415. -To deny lien 

416. -To assert lien 

417. Payment, release, or satisfaction 

418. - Penalty for failure to release; damages for wrongful release 

419. Revival of lien 


2. Enforcement of Lien 

§ 420. Nature and form of remedy 

421. Exhaustion or inadequacy of remedy at law 

422. Right to enforce 

423. Restraining enforcement 

424. Conditions precedent 

425. Persons entitled to enforce lien 

426. Persons entitled to contest lien 

427. Persons against whom lien enforceable 

428. Defenses 

429. -Defect in title of vendor * 

430. -Set-off and counterclaim 

431. Jurisdiction and venue 

432. Limitations and laches 


See also descriptive word index for Title “Vendor and Purchaser” in Volume 92 
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B. Lien —Continued 

2. Enforcement of Lien —Continued 

§ 433. Parties 

434. Process and appearance 

435. Bill, petition, or complaint 

436. Plea or answer 
437 Cross bill 

438. Reply 

439. Issues, proof, and variance 

440 Evidence 

441 Trial 

442. Ancillary remedies 

443. - Receivers 

444. - Injunction 

445. - Dispossession 

446. Judgment or decree in general 

447. - Form and requisites 

448. - Nature and scope of relief 

449. - Amount of judgment 

450. - Lien of judgment or decree 

451. - Opening or vacating decree 

452. Enforcement of decree 

453 - Sale in general 

454. -Title and rights of purchaser 

455. - Disposition of proceeds and surplus of sale 

456 -Execution 

457. Redemption 

458. Review 

459 Fees and costs 
460. Operation and effect 

C. Retaking or Recovery of Possession 

§ 461 Recovery of possession in general 
462 Retaking possession under provisions of contract 

463. Form of action 

464. - Ejectment 

465. - Summary proceedings 

466 Conditions precedent 

467. Defenses 

468 Time to sue, limitations, and laches 

469. Parties and process 

470. Pleading 

471. Evidence 

472. Trial 

473. Judgment or decree 

474. -Operation and effect 

475. Costs and attorney’s fees 


See also descriptive word index for Title “Vendor end Purchaser” in Votapee 92 
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D. Actions for Purchase Money 

1. In General 

•» 

§ 476. Nature and form of action 

477. Effect as affirming contract 

478. Right of action 

479. Persons entitled to sue 

480. Persons liable 

481. Conditions precedent to right of action 

2. Defenses in General 

§ 482. In general 

483. Fraud, misrepresentation, and mistake 

484. Illegality 

485. Agency 

486. Breach of covenants or conditions in general 

487. Defect in quantity 

488. Defect in quality or location 

489. Subsequent agreement 

490. Conditions precedent to defense 

491. Effect of assignment 

492. Agreement to pay third person 

493. Set-off and counterclaim 

3. Defects in, or Failure of. Title 

§ 494. Under executory contract 

495. Under executed contract 

496. -Under general warranty deed 

497. Character of defect in general 

498. Encumbrances in general 

499. Sale to satisfy encumbrances 

500. Judgments 

501. Dower 

502. Prior transfer by vendor 

503. Eviction 

504. Partial failure of title 

4. Waiver or Estoppel Affecting Breach as Defense 

§ 505. In general 

506. Making specific objections 

507. Effect of possession 

508. Resale by purchaser 

509. Knowledge of defect 

5 . Time to Sue, Limitations, and Laches 

S 510. Time to sue 

511. Limitations 

512. Laches 

See sbo descriptive word index for Title "Vendor end Purchaser" in Volume 
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EL REMEDIES OF VENDOR— Continued 

D. Actions for Purchase Money —Continued 

6. Parties Pleading, and Evidence 

§ 513. Parties 

514. Complaint, declaration, or petition 

515. Plea or answer 

516. Replication or reply and subsequent pleadings 

517. Amendments of pleadings 

518. Issues, proof, and variance 

519. Presumptions and burden of proof 

520. Admissibility of evidence 

521. Weight and sufficiency of evidence 

7. Trial, Judgment, and Review 

§ 522. Trial 

523. Judgment and execution 

524. Appeal and error 

8. Amount of Recovery and Costs 

§ 525 Amount of recovery 

526. - Interest 

527. Costs 

E. Actions for Damages 

§ 528. Right to maintain action 

529. Conditions precedent 

530. - Ability of vendor to perform 

531. Defenses and waiver thereof 

532. Parties 
533 Pleading 

534. Evidence 

535. Trial 

536 Appeal and error 

537 Damages 


F. Remedies in Equity 

§ 538. In general 

539. Defenses 

540. Pleadings 

541. Relief granted and decree 

542. Redemption after sale 

X. REMEDIES OF PURCHASER 

A. In General 

§ 543. Election of remedies 

544. Action for value of improvements and for other outlays 

545. Equitable relief against collection of purchase money 

546. Recovery of possesssion and of mesne profits 


See also descriptive word index for Title “Vendor and Purchaser* 9 in Volume 92 
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X. REMED IES OF PURCHASER—Continued 

B. Recovery of Purchase Money Paid 

§ 547. Right of action and grounds of recovery 

548. -Nonexistence, invalidity, or unenforceability of contract 

549. -Rescission of contract in general 

550. -Rescission by mutual consent 

551. - Rescission by vendor 

552. -Rescission by purchaser 

553 . -Overpayment 

554. Effect of delay or default in performance by purchaser 

555. Waiver of right and laches 

556. Purchaser’s lien and enforcement thereof 

557. Nature and form of action 

558. Conditions precedent 

559. -Tendering consideration and demanding performance 

560. -Notice of defect and demand for repayment 

561. -Rescinding contract and restoring statu quo 

562. Defenses 

563. - Set-off and counterclaim 

564. Proceedings 

565. -Time to sue and limitations 

566. - Persons liable and parties 

567. - Pleading 

568. - Evidence 

569. -Trial 

570. -Judgment 

571. -Amount and items of recovery 

C. Actions for Breach of Contract 
1. In General 

§ 572. Nature and form of action 

573. Right of action and grounds for recovery 

574. - Deficiency in quantity 

575. -Failure or defect of title 

576. -Failure or refusal to convey 

577. -Interference with possession, enjoyment, or right to possession 

578. -Defects in quality, character, or condition 

579. -Conveyance to third person after conveyance to purchaser 

580. Conditions precedent 

581. Defenses 

582. -Set-off or counterclaim 

583. -Waiver of conditions or defenses 

584. Jurisdiction and venue 

585. Time to sue and limitations 

586. Parties 

587. Pleading 

See also descriptive word index for Title “Vendor and Purchaser" in Volume 92 
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X. REMEDIES OF PUROEASERr—Continued 

C Actions for Breach of Contract —Continued 
1. In General —Continued 
§ 588. Evidence 

589. Trial 

590. Judgment 

2. Damages 

§ 591. Nature and measure in general 

592. Right to recover for loss of bargain and measure of damages where such re 

covery denied 

593. Measure of damages for loss of bargain and recovery for additional items 

594. -Value of land in general 

595. -Difference between value of land and contract price 

596. -Difference between value of land and unpaid purchase money 

597. - Price received by vendor on sale to third person 

598. -Loss of prospective sale or lease by purchaser 

599. -Determination of value 

600. -Expenses and disbursements 

601. -Improvements 

602. -Deductions and credits 

603. Amount fixed by parties 

604. Damages for deficiency in quantity 

605. Damages for defects in, or partial failure of, title 
606 Delay m performance and withholding possession 

607. Breach of contract provisions as to matters collateral or incidental to convey¬ 
ance, title, or possession 


See also descriptive word index for Title “Vendor and Purchaser** in Volume 92 
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§1 VENDOR & PURCHASER 

L Hr GENERAL 


§ 1. Definitions 

a. Vendor 

b. Purchaser or vendee 

c. Sale of land 

d. Contract for sale of land 

e. Purchase money 

a. Vendor 

As distinguished from a grantor, the person who nego¬ 
tiates the sale of land, or an Interest therein, and be¬ 
comes the recipient of the consideration. Is the vendor. 

The party to a contract of sale of land, or an in¬ 
terest therein, who stands in the position of the 
seller is commonly known as the vendor, as ap¬ 
pears throughout this title. As distinguished from 
a grantor, file person who negotiates the sale and 
becomes the recipient of the consideration is the 
vendor, 1 while the grantor is the person from whom 
the title comes to the vendee, it not being material 
whether the source of the title is the vendor or an¬ 
other. 2 

b. Purchaser or Vendee 

A purchaser Is one who acquires an estate or title 
In land by his own act or agreement. 

A purchaser is one who acquires an estate 3 or 
title 4 in land by his own act or agreement; in the 
common and popular meaning, a purchaser is one 
who obtains title to real estate in consideration of 


the payment of money or its equivalent. 2 

A purchaser of real estate is one who acquired 
it in some mode other than the common course of 
inheritance. 6 

It has been said that the word “vendee” neces¬ 
sarily refers to a sale of land. 7 

c. Sale of Land 

A sals of land, or of an interest therein, is a transmu¬ 
tation of such property from one person to another In 
consideration of a sum of money or of some price or 
recompense In value. 

In connection with land, it has been said that 
the term “sale,” as used by the authorities, does 
not seem to have a fixed or invariable meaning, 
but is to be interpreted in accordance with the 
manifest intention of the parties. 6 A sale of land, 
or of an interest therein, may be defined as a trans¬ 
mutation of such property from one person to an¬ 
other m consideration of a sum of money, 2 or in 
consideration of some pnce or recompense in 
value, 10 and in this sense is to be distinguished 
from a barter or exchange, as discussed in Ex¬ 
change of Property § 1 b, or a gift, as considered 
in Gifts § 7. Such a sale necessarily involves the 
idea of a bargain as to price, 11 and is the actual 
transfer of title from grantor to grantee by an ap¬ 
propriate instrument of conveyance. 12 It is an ex¬ 
ecuted contract 16 and a grant of absolute owner- 


X. Mica—Rutland v. Blister, 63 
Miss. 683. 685. 

••Vendor" generally defined see the 
definition Vendor supra p S09 note 
46 et seq. 

SL Miss.—Rutland v. Brister, supra. 

3. Ind —Elmore ▼. Brinneman, 70 
IndApp. 222, 123 N.E. 248. 
••Purchaser" generally defined see the 
definition Purchaser 73 C.J.S. p 
1267 note 16 et seq. 

••Vendee" generally defined see the 
definition Vendee supra p 809 note 
40 et seq. 

Statutory definitions, to effect that 
term "purchaser" includes every per¬ 
son to whom any estate or interest in 
real estate is conveyed for a valuable 
consideration, and also every as¬ 
signee of a mortgage, lease or other 
conditional estate.—Hanson v. John¬ 
son, 42 N.D. 431, 177 N.W. 462, 458— 
61 C.J. P 98 note 33 [a]. 

4k N.T.—Rogers v. Rogers, 2 Wend. 
603. 608, 20 Am.D. 716. 

ft. N.M.—Arias ▼. Springer, 78 P.2d 
163, 169, 42 N.M. 860. 

S, Axis.—Murphy v. State, 181 P.2d 

226, 6ft Aria. 338. 


7. Ala—Wallace v. Markstein, 40 
So. 201, 147 Ala 262 
Bm Tex.—Montgomery v Nevins, Civ. 
App., 270 S W.2d 427, error refused 
no reversible error, 
ft. Neb.—Lucas v. County Recorder 
of Cass County, 106 N.W. 217, 76 
Neb. 861. 

66 C.J. p 479 note 19. 

Strict meaning as involving money 
Although the word "sale" is some¬ 
times employed in a broad sense to 
include a transaction in which the 
thing disposed of is paid for by some 
medium other than money, strict 
meaning of word is a transfer of ti¬ 
tle to property for a consideration in 
money, either in cash or deferred 
payments—Binns v. Isabel, 12 Ohio 
Supp. 113, 115, affirmed 61 N.E.2d 
601, 72 Ohio App. 222. 

Similar definition 

"Sale," as ordinarily understood, 
means the transfer of property for a 
consideration in money paid or to be 
paid.—Montgomery v. Nevins, Tex. 
CivA.pp., 270 S.W.2d 427, 430, error 
refused no reversible error. 

10l Ga—P lanters' Warehouse Co. v. 
Simpson, 188 S.R. 66, 69, 164 Ga. 
190. 


11- N.J—Grand Lodge of State of 
New Jersey, Order Sons of Italy 
in America v. Sons of Italy Ass'n 
of Camden, N. J., 168 A. 618. 109 
NJ.Eq. 647. 

12. Ill—In re Frayser’s Estate. 82 
N.E 2d 633, 638, 401 Ill. 364—Mor¬ 
ris v Goldthorp, 60 N.E.2d 867, 890 
I1L 186. 

66 C.J p 479 note 23. 

Transfer and valuable considera¬ 
tion as essential to classification as 
sale.—John Whiteman A Co. v. Fidel, 
Com PI.. 86 West.L. J. 291. 

General and absolute title os proper¬ 
ty 

(1) A sale is a contract whereby 
property is transferred from one per¬ 
son to another for valuable consid¬ 
eration, implying the passing of the 
general and absolute title as distin¬ 
guished from a special Interest fall¬ 
ing short of complete ownership — 
Cullen v. Tolley, 184 P.2d 797, 800, 
199 Okl. 214. 

(2) A sale is a transfer of the ab¬ 
solute or general property In the 
thing for money or something of 
value.—Planters' Warehouse Co. v. 
Simpson, 138 S.B. 66, 69. 164 Ga 190. 
IS. I1L—Morris v. Goldthorp, 66 N. 
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ship; 14 it must be more than a mere agreement 
to sell and convey, 15 and must take effect immedi¬ 
ately. 15 A sale of real property contemplates a 
consideration, or price, a seller, a purchaser, and 
a delivery of the thing sold. 17 

The general definition of “a sale" as a contract 
between parties to give and to pass rights of prop¬ 
erty for money which the buyer pays or promises 
to pay the seller for the things bought or sold has 
been applied to a sale of real estate, 18 as have the 
general definition of a sale as a parting with one's 
interest in a thing for a valuable consideration 19 
and the general statement that a sale in its broadest 
sense comprehends any transfer of property from 
one person to another for a valuable consideration. 20 
There has also been applied the general definition 
of a sale as the act of selling; a contract whereby 
the absolute, or general, ownership of property is 
transferred from one person to another for a price, 
or sum of money, or, loosely, for any consideration. 21 

In every sale there is a transfer or change of 
title from the vendor to the vendee, 22 although 


VENDOR & PURCHASER § 1 

there may be a transfer or change of title without 
a sale. 22 

A sale for cash is a sale for the money in hand. 24 

A conditional sale of real estate is an executed 
contract passing title from a grantor to a grantee 
subject in the first instance to specific conditions 
on which reconveyance is to be made to the gran¬ 
tor. 26 In a situation where title is held until pay¬ 
ment is complete, the general conclusion to be 
drawn is that a conditional sale or a mortgagor- 
mortgagee relationship exists. 25 If an agreement 
to reconvey land does not embody expressions from 
which may be determined some time limitation on 
the occurrence of which such reconveyance is to 
take place, it cannot be held to be a conditional 
sales contract. 27 

d. Contract for Sale of Land 

A contract for the sale of land is one In which one* 
party agrees to buy and the other to sell; It is to be 
performed in the future, and If fulfilled results in a sale. 

A contract for the sale of land, or of an inter- 


E.2d 857. 390 Ill. 186—Keogh v. 
Peck. 147 N.B. 266. 316 Ill. 318. 38 
A.L.R. 1151. 

66 C.J p 479 note 24. 

Executed or executory contracts gen¬ 
erally see infra 95 105-106. 
Bssolssloa or cancellation, of execu¬ 
tory oontraot for sale of land and re¬ 
lease of purchaser extinguishes con¬ 
tract. but Is not sale —Planters* 
Warehouse Co. v. Simpson. 138 S.E. 
55. 164 Ga. 190. 

14. La.—Logan v. State Gravel Co. 
103 So. 526. 158 La. 105. 

66 C.J. p 479 note 26. 

15. Ga.—Planters’ Warehouse Co. v. 
Simpson. 138 8.E. 56. 69. 164 Ga. 
190. 

Agreement to execute deed when, pay¬ 
ments made 

An agreement to sell land and exe¬ 
cute a deed therefor when certain 
payments are made Is not a sale, and 
the title does not pass to the pur¬ 
chaser until the deed is executed.— 
Southwestern Improvement Co. v. 
Whittington. La.App.. 193 So. 483. 

Oontraot held mors oontract or 
promise of sale and not a completed 
sale.—Noto v. Blasco. La. App., 198 
Sow 429. 

ML Ga.—Planters' Warehouse Co. v. 
Simpson, 128 8.1S. 55, 59. 164 Ga. 
190. 

66 C.J. p 479 noto 20 [al. 

promise of sale; intention of parties 
An agreement for sale of realty 
which contemplates passing of prop¬ 
erty not Immediately and by virtue 
of the agreement, but by an act to be 
executed at A later date, and which I 


contains all the elements of a sale, 
such as the price, property, and con¬ 
sent of the parties, is merely a prom¬ 
ise of sale, unless the intention of 
the parties clearly Indicates that 
agreement Itself is to constitute a 
completed sale—Noto v. Blasco, La. 
App, 198 So 429 

17. Wash—Boyer v. State. 142 P.2d 
250, 256. 19 Wash 2d 134. 

1& Colo.—Wilson v. Frederick R. 
Ross Inv. Co.. 180 P.2d 226. 230. 116 
Colo. 249. 170 A.L.R. 1410. 

19. Mich—Steadman v. Clemens, 32 
N.W 2d 45. 48, 321 Mich. 54. 

“That is what is generally under¬ 
stood by the word."—Western Mas¬ 
sachusetts Ins. Co. v. Hiker, 10 Mich. 
279. 281. 

20. Tex.—McKinney ▼. City of Abi¬ 
lene. Civ.App.. 250 S.W 2d 924, 925, 
refused no reversible error. 

21. Minn.—State, by Burnquist v. 
Flach, 6 N.W.2d 805, 808, 213 Minn 
353. 

22. Mich.—Steadman v. Clemens, 32 
N W 2d 45, 48. 321 Mich 54. 

Xu a mere oontract to sail, the ti¬ 
tle remains in the seller.—Southwest¬ 
ern Improvement Co. v. Whittington, 
La.App, 193 So. 483. 

23. Mich.—Western Massachusetts 
Ins. Co. v. Hiker, 10 Mich 279, 281. 

94. Aria—Hay v. Frye, 119 P.2d 
941, 943, 58 Arix. 340. 

Nev.—Daset v. Landry, 30 P. 1064, 
1066, 21 Nev. 291. 

25. Tex.—Hancock v. Sammons, Civ. 
App., 267 S W 2d 252, 256—Lusher 
v. First Nat. Bank of Fort Worth, 
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| Civ.App.. 260 8.W 2d 621, 626, error 
refused no reversible error. 

Bight to repurchase 

(1) A transaction originally in¬ 
tended to be a sale of realty with 
right to repurchase at option of ven¬ 
dor is a conditional sale and will re¬ 
main as originally intended unless 
changed by a new Instrument upon, 
an adequate consideration and so far 
as to relieve it of any suspicion of 
unconscientlous advantage.—Holmes 
v. Basham, 45 S.E.2d 252. 130 W.Va. 
743. 

(2) Whether transaction whereby 
grantor conveyed realty and grantee 
executed and delivered instrument 
providing that, should grantor desire 
to repurchase realty before grantee 
sold to third person, grantor might 
do so upon payment of certain sum, 
constituted equitable mortgage, un¬ 
conditional sale with option, or condi¬ 
tional sale, would be determined, as 
of time of such transaction, and sub¬ 
sequent occurrences would not be 
considered, unless evidentiary there¬ 
of—Lusher v. First Nat. Bank or 
Fort Worth, Tex Civ.App., 260 S.W.2& 
621, error refused no reversible error. 

(3) Options generally see Infra |f- 
4-19. 

98. Utah.—Pearce v. Short*. 270 P. 
2d 442. 

97. Tex.—Lusher v. First Nat. 
of Fort Worth, CtvJkpp., 280 S.W. 
2d 621, error refused no reversible- 
error. 

A gr e em e nt Reid not oonfllttosa* 
sales oontraot. but unconditional sale 
with option to repurchase.—Lusher v» 
First Nat. Bank of Fort Worth, su¬ 
pra. 



91 C.J.S. 


f§ 1-2 VENDOR & PURCHASER 

est therein, is one in which one party agrees tb 
buy and the other agrees to sell, 28 and each would 
be held responsible for a breach of the contract; 29 
ordinarily, a contract for the sale of real property 
is binding on both parties. 30 It is an executory 
contract, 31 to be performed in the future, 32 and, 
if fulfilled, results m a sale. 33 

The fact that a contract for the sale of certain 
lands incidentally provides for the sale of some 
personalty does not destroy its character as a con¬ 
tract for the sale and purchase of realty. 34 

The distinction between a sale and an agreement 
to sell and buy is said to be recognized by all of 
the authorities. 35 The agreement to sell and buy 
is preliminary to a sale and is not the sale itself; 36 
and it is said in this connection that anything short 
of passing title is not a sale, but an agreement of 
sale. 37 

e. Purchase Money 

Purchase money is the consideration or price paid, or 


agreed to be paid, in money, by the purchaser of property, 
especially of realty. 

Purchase money, in the law of contracts, is the 
consideration or price paid, or agreed to be paid, in 
money, by the purchaser of property, especially of 
real estate ; 38 the consideration, 39 in whatever form 
it exists, 40 of land, money paid for the land, or the 
debt created by the purchase, 41 the money agreed 
to be paid by the purchaser for the property. 42 

§ 2. Sale and Other Relations and Transac¬ 
tions Distinguished 

A sale of realty has been distinguished from various 
other transactions, including loans, donations or simula¬ 
tions, and retrocessions. 

If a transaction is in reality a sale of real prop¬ 
erty, its character cannot be changed by the desig¬ 
nation or form employed by the parties, whether in¬ 
nocently or with design to make the transaction 
take the appearance of anything else. 43 

The relationship of vendor and purchaser arising 
from a transaction constituting a sale of land has 


38. US—Corpus Juris quoted la 

Pike Rapids Power Co v. Minne¬ 
apolis, St P & S. S. M. R. Co, C.C. 
A Minn., 99 F.2d 902, 916, certiorari 
denied Minneapolis. St. P & S. S 
M. R. Co. v. Pike Rapids Power 
Co. 59 S.Ct. 362, 305 U.S. 660. 83 

L. Ed. 428, rehearing denied 59 S. 
Ct. 487, 306 U.S. 667. 83 L Ed. 1062 
certiorari denied Pike Rapids Pow¬ 
er Co. v. Minneapolis, St. P. & S 
S. M. R Co, 59 S Ct. 488. 306 U S. 
640. 83 L Ed. 1040. 

«6CJ.p 479 note 27 

Option distinguished see infra § 5. 

"Contract of sols and purchase,” 
or "bond for deed,” is contract for 
sale of realty, with legal title of rec¬ 
ord retained by seller until comple¬ 
tion of payment of purchase price, 
when instrument transferring legal 
title is to be delivered to purchaser. 
—Junkin v. McClain, 265 N.W. 362, 
365, 221 Iowa 1084. 

39. U.S — Corpus Juris quoted In 
Pike Rapids Power Co. v. Minne¬ 
apolis, St. P. & S. S. M. R. Co., C C. 
A Minn.. 99 F2d 902, 916, certio¬ 
rari denied Minneapolis, St. P. A 
S. S M. R. Co. ▼. Pike Rapids Pow¬ 
er Co.. 59 S.Ct. 362, 305 U.S. 660, 83 
L Ed. 428, rehearing denied 69 S.Ct. 
487, 306 U S. 667, 83 L Ed. 1062 cer¬ 
tiorari denied Pike Rapids Power 
Co. v. Minneapolis, St. P. & S. S. 

M. R. Co.. 59 S.Ct. 488, 806 U.S. 
640, 83 L.Bd 1040. 

Alaska —Williams v. Renza, 4 Alaska 
154, 169. 

Aria. — Corpus Juris sited la Russell 
▼. Golden Rule Min. Co., 159 P.2d 
776, 782, 63 Aria 11. 

"It is only where the purchaser is 
bound to pay the purchase price that 


an agreement can be construed as a 
contract of sale/*—Russell v. Golden 
Rule Min. Co., supra. 

30u Ga.—Stiles v Edwards, 53 S E 2d 
697, 79 Ga.App. 353. 

31. U.S.—Crowe v. Gary State Bank, 
C.C.A.Ind., 123 F 2d 513. 

Ill.—Morris v. Gold thorp, 60 N E 2d 
857, 390 Ill. 186—Keogh v. Peck, 
147 NE. 266, 316 Ill 318, 31 AL 
R 1161. 

66 C J p 479 note 29 
Executory or executed contracts see 
infra 5 105. 

(, A contract to sell land, being pre¬ 
liminary to the sale and not the sale 
itself and also subject to rescission 
by agreement between the parties, is 
an executory contract A contract 
for the sale of land is wholly execu¬ 
tory until the conveyance is made *’— 
Bauer v. Monroe, 158 P.2d 485, 490, 
117 Mont. 306. 

32. Ill.—In re Frayser’s Estate, 82 
N E 2d 633, 638, 401 Ill. 364—Mor¬ 
ns v. Goldthorp, 60 N E 2d 857, 390 
Ill. 186. 

Mont— Corpus Juris cited in Lewis 
v Bowman, 121 P 2d 162, 166, 113 
Mont 68 

66 C J. p 479 note 30. 

33* Ill—In re Frayser*s Estate, 82 
N.E 2d 633, 638, 401 Ill. 364—Mor¬ 
ris v. Goldthorp, 60 N E 2d 857, 390 
Ill. 186. 

Mont.— -Corpus Juris cited in Lewis 
v. Bowman, 121 P.2d 162, 166, 113 
Mont. 68. 

66 C J. p 479 note 3L 

34L N.Y.—Scarsdale Pub. Co. v. Car¬ 
ter, 116 N.Y.S. 731, 63 Misc. 271. 
66 C.J. p 479 note 32. 

830 


35. Mont—Franzke v. Fergus Coun¬ 
ty. 245 P. 962, 76 Mont 150 

36. Mont — Corpus Juris cited in 
Lewis v Bowman, 121 P 2d 162, 
166, 113 Mont. 68 

66 C J. p 480 note 35. 

37. Iowa —Eldridge v. Kuehl, 27 
Iowa 160 

N Y.—Neponsit Holding Corporation 
v Ansorge, 214 NYS. 91, 215 App 
Div. 371. 

38. Okl —South Texas Lumber Co 
v. Epps. 160 P 164, 48 Okl. 372. 

51 C J. p 96 note 10. 

39. Iowa—Devin v Eagle son, 44 N 
W. 545. 79 Iowa 269. 

51 C J. p 96 note 11. 

4a Ga—Taylor v. Allen, 62 S E 291, 
293. 131 Ga 416 
51 C.J. p 96 note 12. 

4L La—Heines v. Henry, 54 So. 24, 
25, 127 La. 770 
51 C.J. p 97 note 13. 

42. Ill.—Austin v. Underwood. 27 
Ill. 438, 87 Am D. 254. 

51 C.J. p 97 note 14. 

43. Ind.—In re Assessment of Auro¬ 
ra Gaslight, Coke & Coal Co., 113 

N.E. 1012, 64 Ind App. 690. 

Provision for forfeiture 
Contract which contained mutual 
covenants and reciprocal promises 
was construed as a bilateral contract 
for purchase and sale rather than a 
contract to sell, although it contain¬ 
ed provisions for forfeiture for non¬ 
payment or a breach of its other 
terms and conditions.—Farrell v 
Federal Land Bank of Wichita, 267 
P.2d 497. 175 Kan. 784. 
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been distinguished from that arising from agency, 
see Agency § 2 j f a donation or simulation, 44 an ex¬ 
change of property, see Exchange of Property § 1 b, 
a joint adventure, see Joint Adventures § 1 b (1), 
a lease, see Landlord & Tenant § 202 e (4), a li¬ 
cense, see Licenses § 79, a loan, 46 an option, see 
infra § 5, a redemption of land from a sale on 
foreclosure of a mortgage, see Mortgages § 813, 
a retrocession, 46 testamentary disposition, see the 
C.J.S. title Wills § 140, also 66 C.J. p 483 notes 
69, 70, and a trust, see Trusts § 1. 

Various other transactions have been construed 
by the courts as not constituting contracts of sale. 47 

The words "transfer or exchange of title" are 
more comprehensive than the word "sale.” 48 

The relation of vendor and purchaser is com¬ 
pared with that of mortgagor and mortgagee in 
Mortgages § 9, and mortgages are distinguished 
from conditional sales in Mortgages § 10. 

§ 3. What Law Governs 

Under most authorities, the nature, requisites, valid- 
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tty, construction, operation, and effect of a contract for 
the sale of land are governed by the law of the plaee 
where the land is situated; but the remedy for a breach 
is determined by the law of the forum. 

Under most authorities, the requisites and va¬ 
lidity of a contract for the sale of land are gov¬ 
erned by the law of the place where the land is 
situated, 49 as is the nature of such a contract. 60 
Likewise, where there is a conflict between the laws 
of two or more jurisdictions, the law of the place 
where the land is situated will control the con¬ 
struction of the contract 61 and its operation and 
effect. 62 

On the other hand, it has been broadly held that in 
the case of contracts for the sale of land, the lex 
loci contractus certainly controls. 63 Likewise, it has 
been held that where a contract is made in one 
state for the purchase of land situated in another 
and the purchase price is to be paid in the state 
in which the contract is made, the lex rei sitae will 
govern as to the title to the land, but the lex loci 
contractus controls the rights of the parties un¬ 
der the contract. 64 Under this rule, a statute of the 


44. La—Steen v Louisiana Central 
Lumber Co, 2 La App. 39. 

66 C J p 483 note 77. 

45. Pa.—In re Henne’s Estate, 2 
Woodw 352 

66 C.J. p 483 note 73. 

Transaction bald sals sad act loan 
Transaction whereby building and 
loan association, in making loan to 
plaintiff for purchase of realty, took 
title to realty from vendor and re¬ 
sold it to plaintiff without warranty, 
was a sale of the property, and not a 
loan—Hausler v Nuccio. 39 So 2d 
734. 214 La 1069 

48. La.—Chretien v. Richardson, 6 
La Ann 2. 

66 C J. p 483 note 78. 

•‘Retrocession" generally defined see 
the definition Retrocession 77 C.J. 
8. p 381 note 66 et seq. 

47. Iowa.—May v Brackett, 140 N 
W 209. 169 Iowa 101 

66 C.J. p 483 note 80 [a]. 

48. Mich.—Western Massachusetts 

Ins. Co. v. Riker, 10 Mich. 279, 281. 

49. N.Y.—Reilly v. Steinhart, 112 N. 
E. 468. 217 N.Y. 649. 

66 C J. p 484 note 83. 

Conflict of laws as to contracts re¬ 
lating to immovables see Conflict 
of Laws § 19 b. 

Lex loci rei sitae generally see Con¬ 
flict of Laws | 13. 

What law governs agreements relat¬ 
ing to realty generally see Con¬ 
tracts § 17. 

Bxecutary eomtraots 
Ind.—Gross Income Tax Division v. 
Bartlett, 93 N E 2d 174, 228 Ind. 
606, appeal dismissed Bartlett v. 


Gross Income Tax Division, 71 S 
Ct 499, three cases. 340 U S 924, 95 
LEd 667 

Contract made in state where land 

is 

Pa—Messinger v. Lee. 60 A 2d 599, 
163 Pa Super 297. 

WVa—Gallagher v. Washington 
County Savings. Loan & Building 
Co. 25 S E 2d 914, 125 W.Va. 791. 

50. Neb.—In re Wiley's Estate. 36 
N W 2d 483, 150 Neb 898, opinion 
supplemented on other grounds 88 
N W.2d 434. 151 Neb 633. 

51. Ala—Coral Gables v. Patterson, 
181 So 236, 236 Ala 201. 

Cal —Pickering Lumber Co. v. White- 
side, 128 P.2d 899, 54 Cal.App 2d 
200, certiorari denied 63 S Ct 664, 
318 US 763. 87 LEd. 1135, rehear¬ 
ing denied 63 S Ct 828, 318 U.S. 
801. 87 LEd 1165—Losson v. 

Blodgett, 36 P.2d 147, 1 Cal.App.2d 
13 

66 C.J. p 484 note 84. 

Conflict of laws as to construction 
and interpretation of instruments 
generally see Conflict of Laws 9 
21 . 

Contract to be performed la state 
where land is 

U.S—Kneberg v. H. L. Green Co, 
C C.A Ill, 89 F 2d 100. 

Contract made la state where lead Is 

Pa—In re Hagerman’s Estate, 177 A. 
766. 318 Pa. 140. 

Contract giving options to purchase 

(1) Construction of contract giv¬ 
ing options to purchase lands to re¬ 
spective owners of undivided fourth 
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interests therein is governed by law 
of state in which lands are situated 
—Greer v. Scearce, D.CMo., 63 F. 
Supp 807. 

(2) Options generally see infra 99 
4-19 

52. U S —Freeman v. Falconer, Ky., 
201 F. 785, 120 CCA. 32. 

66 C.J p 484 note 85. 

Executory contracts 
Ind—Gross Income Tax Division v 
Bartlett. 93 N E 2d 174, 228 Ind 
505, appeal dismissed Bartlett v. 
Gross Income Tax Division, 71 S Ct. 
499. three cases, 340 U.S. 924, 95 
LEd. 667 

Contract made In state where land Is 

Pa—Coral Gables v Jones, 187 A. 
434, 323 Pa. 425—Messinger v. Lee, 
60 A.2d 599, 163 Pa.Super. 297. 

Tender 

Law of state in which land is sit¬ 
uated held controlling as to sufficien¬ 
cy of tender of good title to land 
covered by land contract. 

U.S.—Coral Gables v. Hanley, C.CA. 
Ohio, 87 F 2d 780. 

Pa.—Coral Gables v. Jones, 187 A 
434, 323 Pa. 425. 

53. U.S—Irving Trust Co. v. Mary¬ 
land Cas. Co, C.C.A.N.Y., 83 F.2d 
168. Ill AL.R. 781, certiorari de¬ 
nied Maryland Cas Co. v. Irving 
Trust Co, 57 S.Ct. 84, 299 U.S. 571. 
81 L Ed. 42L 

54. Minn.—Walsh v. Selover, Bates 
& Co., 128 N.W. 291, 109 Minn. 136 
—Finnes v. Selover, Bates & Co.. 
113 N.W. 883. 102 Minn. 334. 

66 C.J. p 484 note 86. 
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state wherein the contract is made and wherein 
the purchase money is to be paid providing that a 
vendor shall have no right to cancel or terminate 
a contract except on written notice to the vendee, 
will be applicable to the contract for the sale of 
land in another state; 65 however, where all of 
the negotiations for the sale are conducted in the 
state wherein the land is situated, and the contract 
is made and delivered there, the contract will be 
governed by its laws. 66 Under other authority, a 
land contract made, or signed, in a foreign state 
and to be performed therein is a contract of that 
state and, as such, is controlled by the laws of that 
state; 67 and where a contract for the sale of land 


situated in one state is executed in another state 
and is to be performed in the latter state insofar 
as performance by the purchasers is required there¬ 
under, the nature, construction, and validity of the 
contract are to be determined in accordance with 
the laws of the latter state. 66 

Remedy . It is well settled that the remedy to 
which the injured party, on the breach of a con¬ 
tract for the sale of land, may be entitled, and the 
procedure, are determined by the law of the forum. 69 
However, the right to recover damages for fraudu¬ 
lent representations inducing the sale of land has 
been held to be governed by the law of the state 
in which the land is situated. 66 


n. OPTIONS 


§ 4. Definition and Nature 

a. In general 

b. Option as offer 

c. Right or interest of optionee 

a. In General 

An option It a contract by which the owner of prop¬ 
erty agrees with another person that the latter shall 


have the right to buy the property at a fixed price within 
a specified or reasonable time and on agreed terms. 

An “option/* or “option contract/' or "option to 
purchase,” is a contract by which the owner of 
property agrees with another person that the lat¬ 
ter shall have the right, power, or privilege to buy 
the former's property at a fixed price within a cer¬ 
tain or specified time, 61 or within a reasonable time 


55. Minn.—True v. Northern Pac. 

Ry Co., 147 N.W. 948. 126 Minn. 72. 
66 C.J. p 485 note 87. 

SO. Minn.—True v. Northern Pac. 

Ry Co. supra. 

66 C.J. p 485 note 88. 

S7. Mich.—Alropa Corp. v. King’s 
Estate, 272 N.W. 728, 279 Mich. 
418. 

N.Y.—In re Smathers* Will. 274 N.Y. 
S. 717. 163 Misc. 132. 

Eesclaslon of purchaser's agre e¬ 
m ent to assume payment of bonds.— 
In re Smathers* Will, supra. 

68. W.Va—Boyd v. Pancake Realty 
Co.. 46 S.EL24 633. 131 W.Va. 150. 

69. Mich.—McColl v. Wardowskl, 
273 N.W. 736. 280 Mich. 374. 

66 C J. p 485 note 89. 

Conflict of laws as to remedies gen¬ 
erally see Conflict of Laws 9 22. 

60. U.S.—Keeler v. Fred T. Ley 4k 
Co., C.C.A.Masa, 65 F.2d 499. 

6L U.S.—Morgan v. Griffith Realty 
Co., C.A.Okl, 192 F.2d 597, 600, cer¬ 
tiorari denied 72 S.Ct. 770, 343 U.S. 
934, 96 LEd. 1342—Crowe v. Gary 
State Bank, C.C.A.Ind., 123 F.2d 
518, 616—In re Kofoed, D.C.Wash., 
46 F.Supp. 118, 120. 

Ala—Neely v. Denton, 68 So.2d 537, 
640. 260 Ala. 26—Corpus JOds cit¬ 
ed In McGuire v. Andre, 65 8o.2d 
185. 190, 259 Ala. 109. 

<hu—Bowles v. Babcock 4k Wilcox Co., 
76 S.E.2d 703. 209 Ga 168—Jones 
V. Smith, 56 8.E.2d 462, 464, 206 
Ga. 162—Mattox ▼. West, 21 SJL 


2d 428, 431. 194 Ga. 310—Jones v. 
Vereen. 182 S.E. 627, 52 GaApp 
157. 

Ill—Whitelaw v. Brady. 121 NE 2d 
785, 789, 3 Ill 2d 583—In re Fray- 
ser's Estate, 82 N.E.2d 633, 638, 401 
Ill. 364—Moms v. Goldthorp, 60 
N.E 2d 857, 390 I1L 186—Robbs v. 
Illinois Rural Rehabilitation Corp, 
40 NE2d 549, 551, 313 Ul.App. 418 
—Keefer v. United Electric Coal 
Cos., 10 N.E 2d 836. 839, 292 Ill. 
App 36. 

Mich—Le Baron Homes v. Pontiac 
Housing Fund, 29 N.W.2d 704, 819 
Mich. 310. 

Mont—Ryan v. Bloom. 186 P.2d 879. 
883, 120 Mont. 443, certiorari denied 
68 S Ct. 903, 333 U.S. 874, 92 L.Ed. 
1150. 

N.Y.—Zora Realty Co. ▼. Green, 60 

j N.Y S.2d 440, 445. 

N.C.—Sandlin v. Weaver, 83 S.E 2d 
806, 240 NC. 703. 

Okl —Corpus Juris cited la Bowen 
v. Vance, 218 P.2d 628. 638, 203 
Okl. 136. 

Utah.—Chournos v. Evona Inv. Co., 
93 P.2d 450, 452, 97 Utah 335, re¬ 
hearing denied 94 P.2d 470, 97 Utah 
346. 

Vt.—McGulrk v. Ward, 56 A.2d 610, 
611, 115 Vt. 221. 

Va—Leech v. Harman, 197 S.E. 455, 
460, 171 Va. 25—Shirley v. Van 
Every, 167 S E. 346, 159 Va. 762. 

Wash.—McFerran v. Heroux, 269 P. 
2d 815, 819, 44 Wash. 2d 631—Whit¬ 
worth v. Hnltal Lumber Co., 220 P. 
2d 828, 86 Wash.2d 767— Corpus Tn- 
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ris cited In Hopkins v. Barlln, 196 
P 2d 347. 350. 31 Washed 260. 

66 C J. p 485 note 91 
Lease with option to purchase see 
Landlord and Tenant 91 81—88. 
Option distinguished from agency see 
Agency § 2 J (2). 

Options as to mines or minerals see 
Mines and Minerals 9 143. 

Option to purchase property of es¬ 
tate see the C J.S. title Wills | 
1104, also 69 CJ. p 1166 note 85-p 
1157 note 6. 

Recording of options see infra 9 841. 
Time of exercise or acceptance in 
general see Infra | 11. 

Option, as privilege generally 

(1) **The word 'option* means priv¬ 
ilege.*’—Mattox v. West, 21 S.E 2d 
428, 431. 194 Ga 310. 

(2) “An option means a privilege *' 
—Lively v. Tabor. 107 S.W.2d 62. 66. 
341 Mo. 352. Ill A.L.R. 976. 

(3) **A right of election to exer¬ 
cise a privilege.*’—Lively v. Tabor, 
supra. 

(4) A mere privilege given by the 
owner to the prospective purchaser. 
—Kern v. Kelner, 27 N.W.2d 567, 671, 
75 N.D. 292. 

Bight or privilege to punluus 

(1) A right to purchase.—Shirley 
v. Van Every. 167 S.H. 845, 847, 169 
Va 762—66 OJ. p 485 note 91 £b] 
(16). 

(2) An irrevocable right or priv¬ 
ilege of purchasa—Shaughnessy v. 
Eidamo, 28 N.W.2d 868, 866, 228 Minn 
141, 166 A.LJEL 485. 



91 C. J* S. 


VENDOR & PURCHASER $4 


in the future, 62 and on agreed terms and condi¬ 
tions; 62 and numerous other definitions have been 
given. 64 

In such a contract two elements exist: (1) The 


offer to sell, which does not become a contract un¬ 
til accepted; and (2) the completed contract to leave 
the offer open for the specified time. 66 An option 
is characterized as a unilateral, 66 as well as, in 


(5) A sale of a right to purchase 
Cal —-Hicks v. Christesen. 1C4 P. 395, 

174 Cal. 712—Warner Bros pic¬ 
tures v. Brodel. 192 P2d 949, 952, 
SI Cal 2d 776, S A.L.R.2d 691—Rer¬ 
an v Harris. 205 P.2d 107, 108, 91 
Cal App 2d 562—Seeburg ▼. SI Roy¬ 
als Corp.. 128 P.Sd 362, 363, 54 CaL 
App 2d 1. 

Mont.—Anderson v. Craig, 108 P.2d 
205, 206, 111 Mont. 182. 

(4) A sale of the light of election 
to purchase.—McFerran v. Heroux, 
269 P.2d 815. 820, 44 Wash 2d 631. 

(6) Mere privilege to purchase 
property, given by owner to optionee 
—Hultberg v. City of Garrison, N.D, 
66 NW.2d 819—Larson v. Wood. 25 
NW2d 100. 101. 75 ND 9—State v. 
Crum. 292 N W. 392, 393, 70 N D. 177. 

(6) The choice, right, or privilege 
of buying or selling —Anderson v. 
Craig. 108 P.2d 205. 206. Ill Mont 
182 

(7) An option is a privilege given 
by the owner of property to anoth¬ 
er to buy the property at his election 
on certain terms and conditions — 
Vogt v Ganlisle Holding Co. 15 N. 
W 2d 91, 217 Minn 601. 

Option to repurchase 

An option to repurchase is a right 
of election in the grantor to exercise 
a privilege—Hall v Crockett, 241 S. 
W 2d 548. 649. 192 Tenn. 506 

61 Cal.—Seeburg v El Royale 
Corp, 128 P 2d 362, 363. 54 Cal App 
2d 1 

HI—Keefer v. United Electric Coal 
Cos., 10 NE.2d 836, 838, 292 Ill. 
App. 36 

Mont—Ryan v. Bloom. 186 P 2d 879. 
120 Mont 443, certiorari denied 68 
SCt 903, 333 U.S. 874, 92 L Ed 
1150 

N C —Sandlin v. Weaver, 83 S E 2d 
806, 240 NC. 703 

Vt —McGuirk v. Ward, 65 A.2d 610, 
611. 115 Vt 221. 

66 C J. p 485 note 91 [b] (9). 

63. Ga—Bowles v Babcock & Wil¬ 
cox Co.. 76 S E 2d 703. 209 Ga. 858 
—Jones v. Smith, 56 S E 2d 462, 
464, 206 Ga. 162—Mattox v. West. 
21 S E 2d 428, 194 Ga. 310—Jones 
v. Vereen. 182 SE. 627, 52 Ga App. 
157. 

Wash.—McFerran v. Heroux, 269 P 2d 
816. 44 Wash 2d 631—Whitworth v 
Enitai Lumber Co., 220 P.2d 328. 
*6 Wash.2d 767. 

•4. U.S.—Brooks ▼. Tawkey, C.A. 

Mass., 200 F.2d 663, 665. 

Minn.—Johnson v. Fitske, 48 N.W.2d 
37, 89, 234 Minn. 216 
66 C.J. p 485 note 91 (a], [bj. 

•1 C.J.S.—53 


(1) A right acquired by contract 
to accept or reject a present offer 
within the time limited.—Whitelaw 
v. Brady, 121 N.E 2d 785, 789, 3 Ill. 
2d 583—Morris v. Goldthorp, 60 N E 
2d 857, 859, 390 Ill 186. 

(2) A contract to keep an offer 
open.—Warner Bros Theatres v 
Proffitt, 198 A. 66, 57, 329 Pa. 316. 

(3) A right acquired by contract 
to accept or reject a present offer 
within a limited or reasonable time 
in the future. 

CaL—Seeburg v. El Royale Corp, 
128 P 2d 362, 363, 54 Cal.App.2d 1. 
Ill.—Keefer v. United Electric Coal 
Cos.. 10 N.E.2d 836, 838, 292 IlLApp 
86 . 

66 C.J. p 485 note 91 [b] (9). 

(4) A unilateral contract by which 
the owner of the property agrees to 
sell if the holder of the option choos¬ 
es to buy—Barclay v. Dublin Lake 
Club. 192 A. 620, 89 N H. 87. 

(5) A unilateral contract whereby 
the optionor for valuable considera¬ 
tion grants the optionee a right to 
make a contract of purchase but does 
not bind the optionee to do so.— 
Jones v. Horner, 260 S.W.2d 198, 199, 
36 Tenn.App. 657. 

(6) A unilateral contract in which 
the optionor agrees with the optionee 
that the optionee has a right to pur¬ 
chase optionor’s property according 
to the precise terms and conditions 
of the contract—Butler v. Richard¬ 
son. 60 A.2d 718, 722, 74 RL 344 

(7) An agreement by which one 
binds himself to sell and convey to 
another certain property at a stipu¬ 
lated price within a designated time, 
leaving it within discretion of such 
other to take and pay for the prop¬ 
erty. 

Or—Aspmwall v Ryan. 226 P.2d 814, 
816. 190 Or. 530 

yt—McGuirk v. Ward, 55 A.2d 610, 
611, 115 Vt 221—Durfee House 
Furnishing Co. v. Great Atlantic & 
Pacific Tea Co, 136 A 379, 381, 100 
Vt. 204, 50 A L R. 1309. 

(8) An agreement conferring upon 
one a right to buy described proper¬ 
ty within a fixed period of time and 
for a stated price —Brown v. Mathis, 
41 S E 2d 137, 141, 201 Ga. 740. 

(9) An agreement by which an 
owner invests another with the ex¬ 
clusive right to buy certain proper¬ 
ty at a stipulated price within a lim¬ 
ited time.—Beran v. Harris, 205 P 2d 
107, 108, 91 Cal App.2d 562—Tufts v. 
Mann, 2 P.2d 500, 503, 120 CalApp. 
170. 


(10) The right granted by owner 
of land to a prospective purchaaer. 
vesting in him the right, for a stated 
consideration, to purchase land with¬ 
in a specified time.—Law v. Meadows, 
46 S E 2d 449, 452, 131 W.Va. 132. 

(11) A contract by which the own¬ 
er for valuable consideration sells 
to another the right to buy, or agrees 
that the other shall have the priv¬ 
ilege to buy. the property within a 
certain time for a price, and on terms 
and conditions specified in the agree¬ 
ment, but which imposes no obliga¬ 
tion on the other party to purchase. 
—Hopkins v. Barlin. 196 P.2d 347, 
350, 31 Wash 2d 260. 

65. Ala.—Corpus Juris cited la 
McGuire v Andre, 65 So 2d 185, 
190, 259 Ala. 109 

Cal —Auslen v. Johnson, 257 P.2d 
664. 118 Cal App 2d 319 
Ill —Morris v. Goldthorp, 60 N.E.2d 
857. 390 Ill. 186—Keefer v United 
Electric Coal Cos, 10 N E 2d 836, 
292 Ill App 36 

Pa.—Warner Bros. Theatres v. Prof¬ 
fitt. 198 A 56. 329 Pa. 316 
Va—Leech v Harman. 197 SE 455, 
171 Va. 35—Shirley v. Van Every, 
167 S E 345. 169 Va. 762. 

Wash—Hopkins v Barlin, 196 P-2d 
347. 351. 31 Wash 2d 260. 

66 C.J p 486 note 92. 

Necessity for acceptance see infra 

fi 10. 

“Implicit in the terms of an option 
given for valuable consideration is 
a binding promise on the part of the 
optionor to keep his offer open for 
the prescribed length of time.”—Hop¬ 
kins v. Barlin, supra. 

Buies governing other contracts ap¬ 
plicable 

Such a contract to leave offer open 
for a specified time is subject to 
rules governing other contracts.— 
Mattox v. West, 21 SE.2d 428, 194 
Ga. 310 

66. US—In re Kofoed. DC Wash.. 
46 F.Supp. 118. 

Ala.—Corpus Juris cited la McGuire 
v Andre, 65 So.2d 185, 190, 259 
Ala 109—As bury v. Cochran, 9 So. 
2d 887, 243 Ala. 281. 

Fla.—Adams v. Stoffer, 69 So.2d 884 
—South Inv. Corp. v. Norton, 57 
So 2d 1. 

Ill.—Whitelaw v. Brady, 121 N.E.24 
785, 3 IU.2d 583—Lake Shore Coun¬ 
try Club v. Brand, 171 N.E. 494, 
339 Ill. 504—Van Meter v. Downing, 
104 N.E.2d 126. 345 HLApp. 605— 
Robbs v Illinois Rural Rehabilita¬ 
tion Corp., 40 N E 2d 549, 313 Ill. 
App. 418—Keefer v. United Elec¬ 
tric Coal Cos* 10 N.E.2d 336, 203 
IlLApp. 36. 
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certain circumstances, an already executed** con¬ 
tract,* 8 and not an executory one,** although its 
provisions may be made bilateral and executory at 


any time during the life of the contract; 7 * but 
other authority holds it to be an executory con¬ 
tract. 71 


Minn.—Shanrhnessy ▼. Hidsmo, IS N. 
W.2d 362, 222 Mina. 141, 166 A.L.R 
436. 

Nev—McCall v. Carlson, 172 P.2d 171, 
63 Not. 330. 

N.H.—Barclay v. Dublin Lake dub, 
132 A. 620, 83 N.H. 87. 

N.J.—Salem County Beagle dub v. 
Diggs, 62 A.2d 434. 1 N.J.Super. 
564. 

N.Y.—Cochran ▼. Taylor, 7 NE.2d 
83. 273 N.Y. 172—Brookwood Parks. 
Inc., ▼. Jackson, 26 N.Y.S.2d 127, 
261 App.Div. 410—In re Levy's Es¬ 
tate. 8 N.Y.S.2d 858, 169 Misc. 785 
—Renol Holding Corp v. Lankenau, 
116 N.Y S.2d 861. 

N.C—Sandlin v. Weaver, 83 SR2d 
806. 240 N.C. 703. 

N.D.—Larson v. Wood. 25 N.W 2d 100, 
76N.D 9. 

R.I—Butler v. Richardson, 60 A. 2d 
718, 74 RX 344. 

8.C.—Parks v. Lyons, 64 S E.2d 123, 
219 S.C. 40. 

Tenn—Jones v. Horner, 260 SW.2d 
198, 36 Tenn.App. 657. 

Wash—Whitworth v. Enitai Lumber 
Co.. 220 P.2d 328. 36 Wash.2d 767. 
66 C.J. p 486 note 93. 

“Such a contract is necessarily 
unilateral, since it binds the optionee 
to do nothing but grants him the 
right to accept the offer or not, as 
he may choose, within the time and 
in the manner specified.*'—Reynolds 
v. Maples, C.A.Miss., 214 F2d 395, 
398. 

"The fact that there is no obliga¬ 
tion to exercise the option constitutes 
no objection to the validity of the 
contract”—Turner 4b Happersett v. 
Hall 4b Connor, 104 S.E 861, 863, 128 
Va. 247. 


Unilateral Is form and nature 

N.Y.—Zora Realty Co. v. Green, 60 
N.Y.S.2d 440. 


Cal —Auslen v. Johnson, 257 P.2d 664, 
118 Cal.App.2d 319. 

Nev.—McCall v. Carlson, 172 P.2d 
171, 63 Nev. 390. 

N.D.—Hultberg v. City of Garrison, 
66 N.W. 2d 819. 


Unilateral undertaking 

Until an option to purchase realty 
is effectively exercised, it is a mere 
unilateral undertaking.—Perch v. 
Hiller, 295 N.W. 504, 209 Minn. 124. 

Mutuality 

(1) Options are not necessarily 
▼old for lack of mutuality.—Alexan¬ 
der ▼. Greenfield, 109 N.E 2d 649, 94 
Ohio App. 471. 

(2) There is no mutuality of reme¬ 
dy.—People v. Ocean Shore R. Co., 
203 P.2d 679. 90 Cal.App.2d 464— 
Jonas v. Leland, 176 P.2d 764, 77 Cal. 


App. 2d 770—Compton Land Co. ▼. 
Vaughan, 164 P. 610, 33 CaLApp. 130. 

(3) However, it has also been held 
that even in the case of a valid op¬ 
tion to purchase real property, obli¬ 
gations and remedies of parties are 
mutual—Zora Realty Co. v. Green, 
60 N.Y.S.2d 440. 

67. Ala.—■ ■Co r pus Juris c i t ed is Mc¬ 
Guire ▼. Andre, 65 So.2d 185, 190, 
269 Ala. 109. 

Ill.—Whitelaw v. Brady. 121 NE 2d 
785, 3 Ill 2d 583. 

66 C J p 486 note 94. 

"By its very nature it is, from its 
inception, fully performed by the op¬ 
tionee as far as the acquirement of 
an irrevocable right of purchase is 
concerned.**—Shaughnessy v. Eidsmo, 
23 N.W.2d 362, 365, 222 Minn. 141, 166 
ALE. 435. 

The sale of as optics is an exe¬ 
cuted contract; the contract is not 
executed as to the lands, or an inter¬ 
est therein, but the option is as com¬ 
pletely sold and transferred in prae- 
senti as a piece of personal property 
instantly delivered upon payment of 
the price.—Morris v. Goldthorp. 60 
N.E 2d 857. 390 Ill. 186—Keogh v. 
Peck, 147 N.E. 266, 316 Ill. 318, 38 
A.L.R. 1151. 

68 . U.S.—Brooks v, Yawkey, C A. 
Mass., 200 F.2d 663—Carter Coal 
Co. v. Lite, D C Va, 64 F.Supp. 116, 
affirmed, C.C.A., 140 F.2d 934. 

Cal.—Lawrence Block Co. v. Pals ton, 
266 P.2d 856, 123 CaLApp 2d 300— 
Jonas v. Leland. 176 P 2d 764. 77 
CaLApp.2d 770. 

Ill.—Whitelaw v. Brady, 121 N.E. 2d 
785, 3 Ill 2d 683—Keefer v United 
Electric Coal Cos, 10 N.E.2d 836, 
292 Ill.App. 36. 

Mo—Farmer v. Littlefield. 195 S.W. 

2d 657, 355 Mo. 243. 

NY—Cochran v. Taylor. 7 N.E 2d 89. 
273 NY. 172—In re Levy's Estate, 
8 N.Y.S.2d 868, 169 Misc. 785— 
Renol Holding Corp. v. Lankenau, 
116 N.Y S.2d 861. 

Ohio—Schenley v. Kauth, 122 N.E.2d 
189, 96 Ohio App. 345. 

Pa—Warner Bros. Theatres v. Prof¬ 
fitt, 198 A. 56. 329 Pa 316—Hale 
▼. Scanlon, 88 PaDist. 6b Co. 506. 
Wash.—McFerran v. Heroux, 269 P. 
2d 815, 44 Wash. 2d 631—Whitworth 
▼. Enitai Lumber Co., 220 P.2d 328, 
86 Wash.2d 767—Hopkins ▼. Ber¬ 
lin, 196 P.2d 347, 31 Wash.2d 260 

Ths rule* governing other ooa- 
trmote apply to an option.—Bowles v. 
Babcock A Wilcox Co.. 76 S.E.2d 703, 
209 Ga 858—Jones v. Vereen, 182 8. 
E. 627, 52 GaApp. 157. 

Offer aud ooatraet 

(1) An option for which a conoid- 
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eratlon has been given Is both an 
offer and a unilateral contract.—Sa¬ 
lem County Beagle Club v. Diggs, 62 
A.2d 434. 1 N.J.Super 564. 

(2) A binding option is a contract, 
but it is also an offer.—In re Levy's 
Estate. 8 N.Y.S.2d 858, 169 Misc. 785. 

An optica to repurchase Is, In it¬ 
self, a contract which has the effect 
of making the entire transaction a 
conditional sale.—Harris County v. 
Jones, Tex.Civ.App., 219 S.W.2d 737, 
refused no reversible error. 
Completion of ooatraet; agreement 
on terms 

Before the option contract is com¬ 
pleted, there must be an agreement 
on terms and conditions, circum¬ 
stances held not to show completed 
option contract.—Jones v. Vereen, 
182 S E. 627, 52 Ga.App. 157. 

Analogy to ooatraet 

An option to purchase is analogous 
to a contract for the sale of land — 
Detwiler v. Capone, 55 A.2d 380. 357 
Pa. 495. 

Ooatraet held not void as being op¬ 
tional 

Okl.—Cullen ▼. Tolley. 184 P.2d 797, 
199 Okl. 214. 

Mutual elements lacking before ac¬ 
ceptance 

(1) However, it has been held that 
an option, so long as it remains un¬ 
accepted. is a unilateral writing lack¬ 
ing the mutual elements of a con¬ 
tract. 

Ill—Northern Illinois Coal Corpora¬ 
tion v. Cryder. 197 NH. 760, 361 Ill 
274, 101 A.L R 1420 
N J.—Salem County Beagle Club v. 
Diggs, 62 A 2d 434, 1 N.J.Super 
564. 

(2) Effect of acceptance see Infra 
I IS 

d9. Ill.—Whitelaw ▼. Brady, 121 N. 
E 2d 785, 8 Ill.2d 583. 

70. HL—Whitelaw v. Brady, supra. 

71. Tex.—Lusher v. First Nat. Bank 
of Fort Worth, Civ App , 260 S.W.2d 
621, error refused no reversible er¬ 
ror. 

Wash.—Phillip v. Curtis. 215 P.2d 
431, 35 Wash.2d 844. 

Wis.—Helblg v. Bonsness, 277 N.W. 
634, 227 Wis. 62. 116 A.L.R. 873. 

Prescribing conditions for demand¬ 
ing title 

An option to purchase or repur¬ 
chase realty is an executory contract 
prescribing conditions upon the oc¬ 
currence of which optionee may be¬ 
come entitled to demand passage of 
title.—Lusher ▼. First Nat Bank of 
Fort Worth. Tex.Civ.App., 260 S.W. 
2d 621, error refused no reversible 
error. 
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An option is binding only on the optioner, 72 to the 
extent to which, by the precise terms of the agree¬ 
ment, he has agreed to be bound, 73 and not on the 
optionee, 74 except for the payment of the option 
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money, or the giving of other consideration; 76 
and an option becomes a contract inter partes, or 
a mutual contract, only when exercised or accepted 
according to its terms. 76 If binding on both par- 


72 . Ala.—Corpus tarts flfttsd is Mc¬ 
Guire v. Andre, €5 So. 2d 186 f 190, 
259 Ala. 109. 

Ill—Keefer v. United Electric Coal 
Cos* 10 N.K2d 829, 292 IU.App. 

88 . 

La.—Lakeside Dairies v. Gregersen, 
46 So 2d 752, 217 La. 510. 

Nev—McCall ▼. Carlson, 172 P.2d 
171, 63 Nev. 390. 

NT.—Berman v Keener. 85 N.TS.2d 
483—Zora Realty Co. ▼. Green, 60 
N.Y.S.2d 440. 

ND—Hultberg v. City of Garrison, 
56 N.W.2d 319—Larson v. Wood, 25 
NW.2d 100, 76 ND 9. 

Tex—Branstetter v. Hook, Civ.App., 
261 S.W 267 

Va.—Turner A Happersett v. Hall A 
Connor. 104 S E 861, 128 Va 247. 
Wash—Me Ferrari v. Heroux. 269 P. 
2d 815, 44 Wash 2d 631—Whitworth 
v Enitai Lumber Co, 220 P2d 328, 
36 Wash 2d 767 
66 C J p 486 note 95. 

Optioner hound during’ life of option 
Tenn —Jones v Horner, 260 S W 2d 
198. 36 Tenn App 657 
Option given to Infant is binding 
on optioner.—Parks v. Lyons, 64 S E. 
2d 123. 219 S.C. 40. 

Obligation to hold land In same con¬ 
dition 

(1) The effect of a contract for an 
option to purchase land is to bind 
owner of property to hold land in 
same state and condition in which it 
existed at time contract was made, 
so that he may be able to convey 
it in such condition, if optionee sees 
proper to call on him to do so—Mat¬ 
tox v West, 21 S.E.2d 428. 194 Ga. 
310. 

(2) Optioner has implied obliga¬ 
tion to convey property to optionee, 
on exercise of option, free from any 
incumbrances arising after execu¬ 
tion of option—McCall ▼. Carlson, 
172 P.2d 171, 63 Nev. 390. 

Obligation to acquire title 

Where vendees' interest under con¬ 
tract to purchase realty was assign¬ 
ed, and assignment contract was ac¬ 
companied by written agreement 
granting to assignors option to pur¬ 
chase the property from assignees, 
option agreement placed on assignees 
obligation of acquiring legal title to 
property In event that assignors ex¬ 
ercised their rights.—Porritt v. 
Stone, 66 N.W.2d 244, 840 Mich. 645. 

73.. Nev.—McCall v. Carlson, 172 P. 
2d 171, 63 Nev. 390. 

74, U.S.—Reynolds v. Maples, C.A. 
Miss., 214 F.2d 896—In re Kofoed, 
D.C.Wash., 46 F.Supp. 118. 

Ala.—Corpus tarts cited la McGuire 


v. Andre, 65 So 2d 185, 190, 259 Ala. 
109. 

Aris.—Corpus tarts cited la Russell 
v. Golden Rule Min. Co., 159 P.2d 
776, 782, 63 Aris. 11. 

Cal—Beran v. Harris, 205 P.2d 107, 
91 Cal App.2d 562. 

Ill —Lake Shore Country Club v. 

Brand, 171 N.E. 494, 339 Ill. 504. 
La.—Lakeside Dairies v. Gregersen, 
46 So 2d 752, 217 La. 610 
Mich—Le Baron Homes v. Pontiac 
Housing Fund, 29 N.W 2d 704, 319 
Mich 310. 

Nev.—McCall v. Carlson, 172 P.2d 
171, 63 Nev. 390. 

N.Y—Berman v. Keener, 85 NY.S 2d 
483 

ND—Larson v. Wood, 25 NW.2d 
100, 75 N D. 9. 

Pa.—Warner Bros Theatres v. Prof¬ 
fitt, 198 A. 56, 329 Pa. 316 
Tenn—Jones v Horner, 260 S.W 2d 
198, 36 Tenn App. 657. 

Tex —Branstetter v Hook, Civ.App., 
251 SW. 257 

Wash—Whitworth v. Enitai Lumber 
Co . 220 P 2d 328. 36 Wash.2d 767— 
Hopkins v. Barlin, 196 P.2d 347, 31 
Wash 2d 260. 

66 C J. p 486 note 96 
"It does not bind the optionee to 
do anything unless he accepts. That 
rests entirely with him "—Larson v. 
Cole. 33 N.W 2d 325. 331, 76 N D. 32. 

"The . . . [optionees] are not 

legally bound to purchase the prop¬ 
erty from anybody at any price at 
any time."—Sandlin v. Weaver, 83 S. 
E 2d 806, 809, 240 N.C. 703. 

"The optionee does not ordinarily 
promise in the option contract . . . 
to pay anything."—Lively v. Tabor, 
107 S W 2d 62, 66, 341 Mo. 352, 111 
ALR. 976. 

No obligation, whatsoever 

S C —Parks v. Lyons, 64 S.E.2d 123, 
219 S C 40. 

Distinguishing characteristic 

(1) The distinguishing character¬ 
istic of an option contract is that it 
imposes no binding obligation upon 
the person holding it. 

US.—W. A. Drake, Inc., v. G. X. R., 
C CA 10, 145 F.2d 365. 

Cal—People v. Ocean Shore R. Co, 
203 P.2d 579, 90 Cal App 2d 464. 
NJ.—Salem County Beagle Club v. 
Diggs, 62 A 2d 434, 1 N.J.Super. 564. 

(2) It is the absence of any obliga¬ 
tion on the part of the optionee to 
purchase the property that distin¬ 
guishes an option from a contract to 
sell and purchase—Aspinwall v. Ry¬ 
an, 226 P.2d 814, 190 Or. 530. 

Optionee not bound to oosnplete 

sale or to purchase. 

Ill.—Robbs v. Illinois Rural Refaabili- 
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Utlon Carp-. 40 NJS-Sd 541. Sit I1L 
App. 418—Keefer v. United Electric 
Coal Cos., 10 N.E.2d 836, 292 I1L 
App. 86. 

Mass—Morgan v. Forbes, 128 N.B. 
792, 236 Mass. 480. 

Minn.—Vogt v. Ganlisle Holding Co.. 

15 N.W.2d 91. 217 Minn. 601. 

Mont.—Ryan v. Bloom, 186 P2d 879, 
120 Mont. 443, certiorari denied 68 
SCt. 903, 333 U.S. 874, 92 L.Ed. 
1150. 

Ntt—Barclay v. Dublin Lake Club, 
192 A. 620. 89 N H 87. 

Tex—McCaleb v. Wyatt, Civ App., 
257 S W.2d 880, error refused no re¬ 
versible error—McWhirter v. Mor¬ 
row. Civ.App . 203 S W.2d 817. 

Vt.—McGuirk v. Ward. 55 A.2d 610, 
115 Vt. 221. 

Expiration of option without liability 
The optionee may rightfully permit 
the option to expire without incur¬ 
ring any liability to the owner.—John 
Hancock Mut. Life Ins. Co. v. Behr, 
295 N.W. 436, 229 Iowa 900. 

Statute held inapplicable 

A state statute providing that 
agreement to sell and buy is a con¬ 
tract by which one engages to trans¬ 
fer the title to a certain thing to an¬ 
other, who engages to accept the 
same from him and to pay a price 
therefor, was not applicable to trans¬ 
action based on instrument clearly 
granting to purchaser an option only, 
where purchaser did not obligate 
himself to accept title to property 
or to pay a price therefor—Northern 
Mining Corporation v. Cooke Mining 
Co. C C. A Mont, 123 F.2d 9 

75. Fla.—Lilleback v. Lincoln Fire 
Ins. Co. of New York, 162 So. 866, 
120 Fla. 289 

N J —Salem County Beagle Club ▼, 
Diggs. 62 A 2d 434, 1 N.J.Super. 
564. 

N.Y.—Zora Realty Co. v. Green, 60 N. 
Y.S.2d 440. 

78. Ala. —Corpus Juris sited la Mc¬ 
Guire v. Andre, 65 So.2d 185, 190, 
259 Ala. 109. 

Ind.—Tyler v. Tyler, 40 N.E.2d 988, 
111 Ind App 607—Smith v. Tomlin* 
1 NE.2d 297, 102 Ind.App. 103— 
Butsch v. Swallow, 134 N.E. 877, 
78 Ind.App. 10L 

Mo.— Corpus Juris sited la Suhre v. 
Busch, 120 S.W.2d 47, 53, 343 Mo. 
170. 

N.Y.— Zora Realty Ga v. Green, 60 N. 
Y S.2d 440. 

N.D.— Corpus Juris sited la Larson 
v. Cole, 33 N.W.2d 225. 381, 76 N. 
D. 32—Larson v. Wood, 25 N.W.2d 
100, 75 NJ). 9—State v. Crum, 292 
N.W. 892, 70 NJ). 177. 

Effect of acceptance see Infra | 28. 
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tics, the arrangement cannot be an option.™ 

Another view is that, although the conferring of 
the right or option is contractual, 78 the right or 
option is not an actual or existing contract, 78 but 
merely a right reserved in a subsisting agreement. 80 

The owner of the land does not sell his land or 
any interest in it, or agree to sell, but he does sell 
the right or privilege to buy at the election or option 
of the other party, 81 and he subjects himself to 
the liability of having to convey the property if 
the option is exercised within the time and in the 
manner stipulated. 82 

Options have been said not to be in favor in courts 
of equity. 88 

The purpose of an option contract for land is 
to bind the landowner for a valuable consideration 
not to withdraw a specified offer for the sale there¬ 
of during a fixed period, so that he is bound to 
convey his land to another on condition that such 
other shall, within a specified time, accept his offer 
and comply with the terms proposed. 84 

Option as encumbrance . An option to purchase 
is in nature an encumbrance on the land pledged. 86 

Change in conditions . If, after giving the option 
and before acceptance thereof, the property is ma¬ 


tt C.J.& 

terially changed by the optioner, it is his duty to 
inform the optionee. 80 

Unauthorized option. An option given without 
authority, while not binding on those who did not 
authorize or ratify it, is binding on the party who 
gave the option and whose land is included therein. 87 

Conveyance to third person. The fact that the 
owner of land has given another a binding option 
to purchase it does not deprive him of the right to 
convey subject to the option; 88 but the purchaser 
of the land takes subject to the option 88 and the 
holder of the option has such an interest in the 
land as will protect him against subsequent pur¬ 
chasers from the vendor with notice thereof. 80 

Effect of statute as to forfeiture. A statute pro¬ 
viding that contracts for the sale of, or agreement 
to sell, any interest m real estate shall not be for¬ 
feited unless written notice of intention to forfeit 
is served on the purchaser, does not prevent the 
making and enforcement of options to purchase 
lands 91 

Option to sell; conditional option . There may 
also be an option to sell, which is as valid as an 
option to buy. 92 So, the word "option” is not 
necessarily confined to an absolute binding option to 
purchase; 93 a conditional option to purchase may 
be given, 94 under which the owner of the land 


*7. Ala.—Corpus Juris cited In Mc¬ 
Guire v. Andre, 65 So 2d 185, 190. 

259 Ala 109. 

N.Y.—Zora Realty Co v. Green, 60 
N.Y.S.2d 440. 

66 C.J. p 486 note 98, p 488 note 28 
[a]. 

78. Iowa—John Hancock Mut. Life 
Ins. Co. v. Behr, 295 N.W. 436, 229 
Iowa 900. 

79. Iowa—John Hancock Mut Life 
Ins. Co. v. Behr, supra—-Hampton 
v. Dobson, 136 N.W. 682, 150 Iowa 
815. 

66 C.J. p 485 note 91 [el 

80. Iowa.—John Hancock Mut. Life 
Ins Co. ▼. Behr, 295 NW 436, 229 
Iowa 900—Hampton v. Dobson, 186 
N.W. 682. 156 Iowa 815. 

66 C.J. p 485 note 91 [e]. 

8L U.S.—Morgan v. Griffith Realty 
Co., CAOkl, 192 F.2d 697, certio¬ 
rari denied 72 S.Ct 770, 343 U.S. 
934, 96 LEd 1342—Crowe v. Gary 
State Bank, C.C.A.Ind., 123 F.2d 
513. 

Ala.—Neely v. Denton, 68 So.2d 587, 

260 Ala. 26. 

Cal.—Staudlgl v. Harper, 178 P.2d 
343, 76 Cal App 2d 439 
HI.—Whitelaw v. Brady. 121 N.E 2d 
785, 3 IU.2d 583—In re Frayseris 
Estate, 82 N.E.2d 633, 401 Ill 864 
—Morris v. Goldthorp, 60 N.E 2d 


857, 390 HI. 186—Robbs v. Illinois 
Rural Rehabilitation Corp. 40 N 
E 2d 649. 313 Ill App. 418—Keefer 
v. United Electric Coal Cos, 10 N. 
E 2d 836, 292 Ill App. 36 
Iowa.—John Hancock Mut Life Ins 
Co v. Behr, 295 N.W 436. 229 Iowa 
900. 

Okl —Corpus Juris cited in Bowen v. 
Vance, 218 P.2d 628, 638, 203 Okl 
136. 

Utah—Chournos ▼. Evona Inv. Co., 
93 P.2d 460, 97 Utah 335, rehearing 
denied 94 P 2d 470, 97 Utah 346. 

66 C.J. p 486 note 99 
“The thing thus contracted for or 
sold by the option is not the proper¬ 
ty Itself, but merely the right of 
election to purchase the property 
. . . The optionor parts only with 
the right to sell the property to any 
other person during the time limit¬ 
ed, and the optionee acquires only 
the right to purchase the property in 
futuro, upon the terms and condi¬ 
tions prescribed by the option con¬ 
tract”—Hopkins v. Barlln, 196 P.2d 
847, 850, 81 Wash 2d 260. 

83. U.S.—Crowe v. Gary State Bank, 
C.C.AInd., 123 F 2d 513. 

83. Mo—Chapman v. Breeze, 198 8. 
W.2d 717, 355 Mo. 873. 

84. Mo.—.Lively r. Tabor, 107 S.W.2d 
62, 841 Mb. 852, 111 A.L.R. 976. 
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85. Pa —Detwiler v. Capone, 55 A 2d 
380. 357 Fa. 495 

88. Cal—Kretzchmar v. Janss Inv 
Co.. 14 P.2d 1069, 126 Cal.App. 698 

66 C.J p 487 note 7. 

87. WVa—Tibbs v. Zirkle, 46 SE 
701, 55 WVa. 49. 104 Am.S R 977, 
2 Ann Cas 421. 

88. Cal.—Raymer v. Hobbs, 146 P. 
906, 26 Cal App. 298 

Mo—Elliott v. Delaney. 116 S W. 494, 
217 Mo. 14. 

89. ND—Horgan v. Russell, 140 N. 
W 99, 24 N.D. 490, 43 L.R.A.N8., 
1150 

66 C J p 488 note 10. 

9a Wash —Crowley v. Byrne* 129 P. 
113, 71 Wash 444. 

Right or Interest of optionee in gen¬ 
eral see infra subdivision c of this 
section. 

91. Iowa.—Hopwood v. McCausland, 
94 N.W. 469, 120 Iowa 218. 

92. Va.—Shirley v. Van Every, 167 
S E 345. 159 Va. 762. 

66 C.J. p 488 note 18. 

93. N.M.—Crecente v. Vernier, 204 
P.2d 785, 63 N.M. 188. 

94. N.M.—Crecente v. Vernier, su¬ 
pra. 
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docs not recognize the option to purchase as abso¬ 
lutely binding on him,* 5 

b. Option as Offer 

An option, under some authorities, although not 
others, le an offer; It la a continuing, continuous, or 
standing offer to sell. 

An option has been held to be an offer,* 6 or but 
an offer,* 7 or a mere offer,* 8 or nothing more than 
an offer;** but other authority distinguishes be¬ 
tween an option and an offer. 1 
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An option is a continuing offer to make a bi¬ 
lateral contract 2 More specifically, it is a con¬ 
tinuing, continuous, or standing offer to sell* for a 
limited or stipulated period, 4 on the terms therein 
stated, 5 and may or may not be accepted, 5 or may 
never be accepted. 7 

c. Bight or Interest of Optionee 

While an option is property and the optionee gets 
valuable rights, under most authorities he does not, before 
acceptance, get any Interest, estate, or title in the land. 

The optionee does not, by the option, get lands 8 or 


OS. NIL—Crecente ▼. Vernier, su¬ 
pra. 

06. Pa—Taylor v. Hartman, 87 A.2d 
785, 370 Pa 146. 

Option as irrevocable offer see infra 
» 15. 

Purely unilateral offer 

111.—Morris v. Goldthorp. 60 N.E.2d 
857, 390 Ill. 186 

Unaccepted offer 

L*a—Price v. Town of Huston, 139 
So 55. 58. 19 La.App 356. 

Offer beoon&lng contract 

(1) An option is an offer to sell 
which becomes a binding contract of 
sale on acceptance by the optionee 
U S —Texas Co. v Z ft M. Independ¬ 
ent Oil Co.. CCA N.Y., 156 F.2d 
862. 865. 167 A L R. 719 

Pa—Phillips v. Tetzner, 53 A-2d 129. 
181. 357 Pa. 43 

(2) Effect of acceptance generally 
see infra S 13 

Offer to permit repurchase 

An offer by purchaser to permit 
vendor to repurchase the entire place 
at any time with a reasonable profit 
was a simple option of purchase 
which contemplated purchase from 
the grantees as beneficial owners.— 
Atkinson v. Atkinson, 33 S.E 2d 666, 
225 NC. 120. 

97. Mich—Mathieu v. Wubbe, 47 N. 
W 2d 670. 330 Mich 408—Le Baron 
Homes v. Pontiac Housing Fund. 
29 N W.2d 704. 706, 319 Mich. 310— 
Beecher v Morse. 282 N.W. 226, 286 
Mich. 513—Muirhead v. Freimann, 
258 NW. 238. 240. 270 Mich 181- 
Bailey v Grover, 213 N W 137, 139, 
237 Mich. 548. 

Mo.—Chapman v. Breeze, 198 S.W.2d 
717, 355 Mo 873—Farmer v. Little¬ 
field, 195 S.W.2d 657, 659, 355 Mo 
248. 

Offer to sell 

(1) Generally—Texas Co. v. Z. ft 
M. Independent Oil Co.. C.C.A N.Y., 
156 F.2d 862. 167 A L.R. 719. 

(6) An option Is only an offer to 
sell if optionee elects to take proper¬ 
ty within time and according to 
terms stated in option —Miller v. 
Hardin. 233 S.W.2d 414, 813 Ky. 712 
—MlUer v. Hodges, 315 S.W.2d 99. 
608Xy. 651. 


98. Mich —Mathieu v. Wubbe. 47 N 
W.2d 670. 330 Mich. 408—Bergman 
v. Dykhouse, 25 N.W.2d 210, 316 
Mich. 315—Beecher v Morse, 282 
N.W. 226, 227. 286 Mich 513—Olson 
v. Sash, 187 NW. 346. 347. 217 
Mich. 604. 

Tex —McWhirter v. Morrow, Civ. 
App, 203 S.W.2d 317. 

Mere offer to sell 

Cal —Leslie v. Federal Finance Co, 
92 P 2d 906, 14 Cal 2d 73 
Or—Herndon v. Armstrong, 38 P.2d 
44, 148 Or. 602. 

Tex—Northside Lumber & Building 
Co v. Neal, Civ App., 23 S.W.2d 
858. 

Merely offer fee nature of unilateral 
contract 

Ill.—Hamilton County v. Sloan. 55 
N E 2d 68. 387 Ill 24. 

99. Cal.—Downer v Buehrle, 203 P. 
2d 795, 90 Cal App 2d 719 

1. S.C — Corpus Juris quoted in 
Hutto v. Wiggins. 178 SE 869, 871. 
175 S.C. 202. 

66 C J. p 488 note 17. 

2. Tenn—Jones v Horner, 260 S 
W 2d 198. 36 Tenn.App 657 

3. U.S —Merrion v. Scorup-Somer- 
ville Cattle Co.. CCAUtah, 134 F. 
2d 473, certiorari denied Scorup- 
Somerville Cattle Co v. Merrion, 
63 SCt. 1317, 319 US 760, 87 L Ed 
1712. 

Cal—Hersh v. Garau. 23 P 2d 1022, 
218 Cal. 460 

Md —Blondell v. Turover, 72 A.2d 
697, 195 Md 251—Trotter v. Lew¬ 
is, 45 A 2d 329. 185 Md 528. 

Minn —Minar v. Skoog, 50 N.W 2d 
300. 235 Minn. 262—Shaughnessy v. 
Eidsmo, 23 NW.2d 362, 222 Minn 
141, 166 A L.R. 435. 

Mo.—Lively v. Tabor, 107 S.W 2d 62. 
341 Mo. 352, 111 A.LR. 976—Hir- 
linger v. Hirlinger, App, 267 S.W. 
2d 46. 

N J —Salem County Beagle Club v. 
Higgs, 62 A.2d 434, 1 N J.Super. 
564 

N Y.—Zora Realty Co. v. Green, 60 N. 
Y S.2d 440. 

N.D.—Larson ▼. Cole. 33 N.W.2d 325, 
76 N.D. 32. 

R.I.—Butler v. Richardson, 60 A.2d 
718. 74 R.I. 344. 
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SC.—Parks v. Lyons, 64 S.E2d 123, 
219 S.C 40. 

Tenn.—Jones v. Horner. 260 S.W 2d 
198, 36 Tenn.App. 657. 

Tex —Sinclair Refining Co. v. Al¬ 
britton, Civ App, 213 S.W.2d 139, 
reversed on other grounds 218 S W. 
2d 185, 147 Tex. 468, 8 A.L R.2d 
595. 

Wash —Hopkins v. Barlin, 196 P 2d 
347. 31 Wash 2d 260 
66 C J p 485 note 91 [b] (2), (21). 
Consideration 

(1) An option, when supported by 
a valid consideration, constitutes a 
continuing offer to sell—Reynolds v. 
Maples. C.A.Miss, 214 F.2d 395 

(2) Consideration generally see in¬ 
fra 8 7. 

Za nature of con-tinning offer 

U S —Carter Oil Co. v Owen, D.C. 
Ill, 27 F Supp 74 

4. US.—McVay v Swift, DC La. 
24 F Supp 200, affirmed. CCA, 102 
F 2d 771. certiorari denied 60 S Ct. 
87. 308 U.S 572. 84 LEd 480 

Cal—Hersh v. Garau, 23 P.2d 1022, 
218 Cal 460. 

Ill—Morris v. Goldthorp. 60 NE2d 
857. 390 Ill. 186 

HI—Durepo v. May, 54 A.2d 16. 73 
R.L 71, 172ALR 429 
Vt.—Ackerman v. Carpenter, 29 A.2d 
922, 113 Vt. 77. 

Wash—Bulmon v. Bailey, 156 P.2d 
231, 22 Wash 2d 372 
66 C J. p 485 note 91 [bl (2). 

5. Ill.—Morris v. Goldthorp, 60 N. 
E 2d 857, 390 Ill 186. 

Vt—Ackerman v. Carpenter, 29 A fed 
922, 113 Vt 77. 

6. ND—Larson ▼. Cole, 88 N.W 2d 
325, 76 N D 32. 

Tex.—McCaleb v. Wyatt. Civ App., 
257 S.W 2d 880, error refused no re¬ 
versible error—McWhirter v. Mor¬ 
row, Civ App., 203 S.W.2d 317 
Wash—Bulmon v. Bailey, 156 P.2d 
231, 22 Wash 2d 372. 

“An option is an unaccepted offer 
which a party has the right thereaft¬ 
er to accept."—Pfrimmer v. Tidwell, 
236 P.2d 978, 981, 305 Okl. 862. 

7. R.L—Durepo ▼. May. 54 A.2d 15, 
78 R.I. 71. 171 A.L.R. 429. 

& Ill.—Whitelaw ▼. Brady, 121 NJB. 
2d 785, 2 Ill.2d 582— In re FTayser** 



§ 4 VENDOR & PURCHASER 

an agreement that he shall have lands, 9 nor does he 
presently have a contract of purchase; 10 but he 
gets something of value, 11 or rights that are valua¬ 
ble, 12 and for the violation of which damages may 
be recovered, 12 namely, the right to call for and 
receive the lands if he so decides. 14 

An option is property, 15 or a property right, 16 
or vests in the legal holder thereof a property 
right which the courts will protect. 17 

The optionee gets, as variously stated, rights in 
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personam, 12 a privilege, 12 the right to an election, 20 
a right to exercise a privilege, 21 or a right of 
election to do so, 22 the right, within the time lim¬ 
ited, to exercise his option, 22 the right to buy, 24 
the right or privilege of acquiring an interest in 
the land, 25 a personal right to purchase the op¬ 
tioned property, 26 a right in personam to buy at 
his election, 27 the right, within the time limited, to 
elect to purchase, 22 a right of election to purchase 
within a limited time in the future, 22 the right to 
purchase under the terms and conditions specified 


Estate. 82 N.E.2d 633. 401 Ill 364 
—Morris v. Goldthorp. 60 NE2d 
867. 390 Ill. 186—Keogh v. Peck. 
147 N.H. 266. 316 Ill 318. 38 ALR 
1161—Robbs v Illinois Rural Re¬ 
habilitation Corp., 40 N.E 2d 549. 
313 IlLApp. 418. 

Utah.—Chournos v. Evona Inv. Co. 
93 P.2d 460. 97 Utah 336. rehearing 
denied 94 P.2d 470. 97 Utah 346. 

9. Ill.—Whitelaw v. Brady. 121 N.E 
2d 785. 3 Ill. 2d 683—In re Frayser's 
Estate. 82 NE 2d 633. 401 Ill. 364 
—Morris v. Goldthorp. 60 N.E. 2d 
857. 390 Ill. 186—Keogh v. Peck. 
147 NE. 266. 316 Ill 318. 38 AL. 
R. 1151—Robbs v. Illinois Rural 
Rehabilitation Corp.. 40 NE 2d 549. 
313 IlLApp. 418. 

Utah.—Chournos v. Evona Inv. Co.. 
93 P.2d 450. 97 Utah 335. rehearing 
denied 94 P.2d 470. 97 Utah 346. 

101 Wash.—McFerran v. Heroux. 269 
P.2d 815. 44 Wash 2d 631. 

II. U.S.—Helvering v. San Joaquin 
Fruit 4b Investment Co., 56 S.Ct. 
669. 297 U.S. 496. 80 L Ed. 824, re¬ 
hearing denied 66 S.Ct. 666, 297 
U.S. 728, 80 LEd. 1011—R. Olsen 
Oil Co. v. Fidler, C.A N.M., 199 F. 
2d 868. 

III. —In re Frayser's Estate, 82 NE 

2d 633, 401 Ill. 364—Morris v. 

Goldthorp. 60 N.E.2d 857. 390 Ill. 
186—-Keogh v. Peck. 147 N.E. 266, 
316 Ill. 318, 38 A.L.R. 1151. 

Utah.—Chournos v. Evona Inv. Co., 
93 P.2d 450. 97 Utah 335, rehearing 
denied 94 P.2d 470. 97 Utah 346. 
Valuable contract right 
Ill.—People v. City of Chicago, 182 
N.E. 419, 349 Ill. 304. 

Value depending on prise and op¬ 
tionee's ability 

However, it has been held that this 
right may or may not have value de¬ 
pending on the price in relation to 
value and the ability of the optionee 
to meet the terms of the option.— 
Marsh v. Galbraith, 216 S.W.2d 968. 
81 Tenn.App. 482. 

18. U.S.—R. Olsen Oil Co. v. Fidler. 
CJLN.M., 199 F.2d 868. 

18. U.S.—R. Olsen Oil Co. v. Fidler. 
supra. 

Ohio.—Schenley v. Kauth, 122 N.E.2d 
189. 96 Ohio App. 846. 


Wash—McFerran v. Heroux, 269 P 
2d 815, 44 Wash.2d 631. 

14. Ill.—Whitelaw v Brady, 121 N. 
E 2d 785, 3 Ill.2d 683—In re Fray- 
ser’s Estate, 82 N E 2d 633. 401 Ill 
364—Morris v. Goldthorp. 60 NE 
2d 857. 390 Ill. 186—Keogh v Peck. 
147 NE 266, 316 Ill 318, 38 ALR. 
1151—Robbs v. Illinois Rural Re¬ 
habilitation Corp., 40 N.E 2d 549, 
313 Ill-App 418. 

La.—Ratcliff v. Mcllhenny. 102 So. 
878. 157 La. 708. 

Utah —Chournos v. Evona Inv Co , 
93 P.2d 450. 97 Utah 335. rehearing 
denied 94 P.2d 470, 97 Utah 346. 

66 C J p 487 note 1 
Xaohoat# right to laud which, pend¬ 
ing the option period, will be protect¬ 
ed in equity.—Bright v. Forest Hill 
Park Development Co.. 31 A.2d 190, 
133 N J Eq 170. 

Conditional right to conveyance 

Wash.—McFerran v. Heroux. 269 P. 

2d 815, 44 Wash.2d 631. 

Breach of obligations 

The optionee does have such rights 
as he may have, under the contract, 
for a breach of the obligations im¬ 
posed thereby—Mattox v. West, 21 
S E 2d 428. 194 Ga. 310. 

Bight against conveyance to third 
person 

During agreed term of option, op¬ 
tion holder has right that option giv¬ 
er shall not make performance im¬ 
possible or more difficult by convey¬ 
ing to a third person—McFerran v. 
Heroux, 269 P 2d 815, 44 Wash.2d 
631. 

15. US —Helvering v. San Joaquin 
Fruit & Investment Co.. 56 S.Ct. 
569, 297 U.S. 496. 80 L.Ed 824, re¬ 
hearing denied 66 S Ct. 666, 297 
U.S. 728, 80 L Ed. 1011. 

NJ.—Smith v. Anderson, 95 A. 858, 
84 N.J.Eq. 681. 

Id. Wash.—McFerran v. Heroux, 269 
P.2d 815, 44 Wash 2d 631. 

17. Neb —Merritt v. Ash Grove 
Lime 4b Portland Cement Co., 285 
N.W. 97. 136 Neb. 52. 

Wash.—McFerran v. Heroux, 269 P. 
2d 815, 44 Wash.2d 631. 

18. U.S.—Morgan v. Griffith Realty 
Co„ C.A.Old., 192 F.2d 597, certio¬ 
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rari denied 72 S.Ct. 770, 348 U.S 
934, 96 L.Ed. 1342. 

19. Mo—Farmer v. Littlefield, 195 
S.W.2d 657. 365 Mo 243 

Privilege of buying 
La.—Lakeside Dairies v. Gregersen, 
46 So.2d 752, 217 La. 510. 

Legal privilege of performing or 
not performing the conditions at his 
option—McFerran v. Heroux, 269 P 
2d 815. 44 Wash.2d 631. 

20. Mass —Morgan v. Forbes. 128 N. 
E 792. 236 Mass 480. 

NH—Barclay v. Dublin Lake Club. 
192 A 620. 89 NH 87. 

21. Iowa.—Rampton v. Dobson, 136 
NW. 682. 150 Iowa 316 

22. Ind.—Tyler v. Tyler, 40 N E 2d 
983. Ill Ind.App. 607—Smith v 
Tomlin, 1 N E 2d 297, 102 Ind.App 
103—Butsch v Swallow. 134 N.E 
877. 78 Ind.App 101. 

23. Wash.—Whitworth v. Enitai 

Lumber Co.. 220 P.2d 328. 36 Wash. 
2d 767. 

24. Or.—Herndon v. Armstrong, 88 
P.2d 44. 148 Or. 602 

25. Cal—Smith v Bangham, 104 P 
689. 156 CaL 359. 28 L R.A..N.S. 
522—Seeburg v. El Royale Corp. 
128 P 2d 362. 54 Cal App 2d 1 

Neb.—Merritt v. Ash Grove Lime &. 
Portland Cement Co, 285 N.W 97, 
136 Neb 62—Harper v. Runner. 
123 N.W. 313, 85 Neb. 343. 

Tex.—McCaleb v. Wyatt, Civ.App, 
257 S W 2d 880, error refused no 
reversible error 

98. N.D—Larson v. Cole, 83 N.W.2d 
325, 76 N.D. 32. 

Bight to repurchase held personal. 
—Lusher v. First Nat. Bank of Fort 
Worth, Tex Civ.App., 260 S.W.2d 621, 
error refused no reversible error. 

27. Minn—Shaughnessy v. Eidsmo. 
23 N.W.2d 862, 222 Minn 141. 166 
A L.R 486. 

28. Tenn.—Marsh v. Galbraith, 216 
S.W.2d 968, 31 Tenn.App. 482. 

Wash.—Whitworth v. Enitai Lum¬ 
ber Co., 220 P.2d 828, 26 Washed 
767. 

29. CaL—Staudigl v. Harper, 178 P. 
2d 843, 76 Cal.App.2d 439. 
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in the option agreement,** or the right to obtain 
the property by complying with the terms of the 
option contract.* 1 

Under most authorities, an option to purchase 
land does not, before acceptance, vest in the holder 
of the option any interest, legal or equitable, in 
the land, 32 or any estate,** right, 84 title,* 6 or equi¬ 
ty* 6 therein, and does not transfer to, or vest m, 
him any title or right in rem.* 7 So, an option to 
purchase does not authorize the optionee to grant 
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or convey to a third person any interest in the 
property;** and an optionee who has failed to 
exercise the option has been held to have no in¬ 
terest whatsoever.* 9 

However, in some cases it has been held that the 
optionee’s right or privilege to buy is an interest 
in the land which he may sell or assign, 46 and it 
has been considered an interest in land within the 
meaning of a statute providing the manner in which 
an estate or interest in land may be surrendered, 41 


30l Fla.—South Inv. Corp. v. Nor¬ 
ton. 57 So.2d 1. 

Ill—Gaskins v. Walz, 97 NE2d 798. 
409 Ill. 40—Morris ▼. Goldthorp. 60 
N.E.2d 857. 890 Ill. 186—Lake Shore 
Country Club ▼. Brand, 171 N.E 
494. 889 Ill. 504—Van Meter v. 
Downing. 104 N.E 2d 126. 345 Ill. 
App. 605—Keefer v. United Elec¬ 
tric Coal Cos.. 10 N E.2d 836. 292 
IlLApp. 36. 

Tenn.—Marsh v Galbraith. 216 S.W. 
2d 968, 31 Tenn App. 482. 

31* U.S.—Morgan v. Griffith Realty 
Co.. CAOkl. 192 F.2d 597. certio¬ 
rari denied 72 S CL 770. 343 U.S. 
934. 96 L Ed. 1342 

32. U.S—Helvering v. San Joaquin 
Fruit A Investment Co.. 56 S Ct. 
569. 297 US. 496. 80 L.Ed 824. 
rehearing denied 56 S.Ct. 666. 297 
U.S. 728. 80 LEd. 1011—Brooks v. 
Tawkey. CAMass.. 200 F.2d 663— 
R Olsen Oil Co. v. Fidler. C.AN. 
M. 199 F 2d 868—Corpus Juris eit- 
•4 In In re Engelbrecht. D C Iowa. 
10 F Supp 398. 399. 

Ga.—Reeve v. Hicks. 28 S E 2d 649. 
197 Ga. 181—Mattox v. West. 21 S. 
E 2d 428. 194 Ga 310 
Ill —In re Frayser’s Estate. 82 N E 2d 
633. 401 Ill 364—Morris v. Gold¬ 
thorp. 60 NE 2d 857. 39 Ill 186— 
Keogh ▼. Peck. 147 NE 266. 316 
Ill 813. 38 ALR 1151—Robbs v. 
Illinois Rural Rehabilitation Corp, 
49 N.E.2d 549, 313 Ill.App 418 
Minn.—Shaughnessy v. Eidsmo. 23 N. 
W.2d 362. 222 Minn 141. 166 AL 
R. 435. 

Mo—Farmer v. Littlefield. 195 S.W 
2d 657, 855 Mo. 243. 

N.T.—In re Levy's Estate. 8 N.T.S. 

2d 858. 169 Mine. 785. 

ND.—Hu It berg v. City of Garrison, 
56 N.W.2d 819—Larson v. Cole. 33 
N W 2d 825. 76 N.D. 32—Larson v. 
Wood, 25 N.W.2d 100, 75 N.D. 9. 
Okl.—Bowen v. Vance, 218 P.2d 628, 
203 Okl. 186. 

Or—Herndon v. Armstrong, 38 P.2d 
44. 148 Or. 602. 

66 C.J. p 487 note 2. 

Whan optionee has made election 
However, it has been held that 
when an optionee "has made his elec¬ 
tion under the option, . • . his 
equitable estate thereby acquired will 
be clothed in legal form."—Bright v. 


Forest Hill Park Development Co.. 
31 A 2d 190, 198. 133 N. J Eq 170. 
Right or interest of optionee after 
acceptance see infra $13 
Right to compensation on condemna¬ 
tion see Eminent Domain | 196 
Option to repurchase 
Nev.—McCall v. Carlson. 172 P.2d 171. 
63 Nev. 390. 

Might to acquire interest 

(1) Until holder of option exer¬ 
cises it, he has nothing but a mere 
right to acquire an interest, and has 
neither the ownership of, nor any 
interest in, the property itself. 
Mont.—Ryan v. Bloom, 186 P.2d 879, 

120 Mont. 443, certiorari denied 68 
SCt 903. 333 U.S. 874, 92 L.Ed. 
1160. 

Vt—McGuirk v. Ward, 55 A 2d 610, 
116 Vt. 221. 

(2) The optionee has nothing but a 
mere right to acquire an interest, 
and this is neither the ownership nor 
any interest in the property which 
impinges upon its unconditional own¬ 
ership by him who gave the option. 
U.S.—Phenix Ins. Co v. Kerr. Neb, 

129 F. 723. 64 C.CA 251, 66 LRA 
569. 

N C.—Sandlin v. Weaver, 82 S.E.2d 
806, 240 N.C. 703. 

(3) He has no interest in the prop¬ 
erty which the optionor has agreed 
to sell to him. and can acquire such 
interest only by complying with the 
terms and conditions of the agree¬ 
ment; if he fails to do so, his con¬ 
tractual right to acquire an interest 
in the property, by so complying, 
ceases—McCall v. Carlson, 172 P. 
2d 171. 63 Nev. 390. 

33. Cal.—Leslie v. Federal Finance 
Co, 92 P.2d 906, 14 Cal.2d 73— 
Staudigl v. Harper, 178 P.2d 343, 
76 Cal.App.2d 439 

NJ.—Bright v. Forest Hill Park De¬ 
velopment Co., 31 A2d 190, 133 N. 
J Eq 170. 

34. Ind—Tyler ▼. Tyler, 40 N.E.2d 
983, 111 Ind.App. 607—Smith v. 
Tomlin. 1 N E 2d 297, 102 Ind.App. 
103—Butsch v. Swallow, 134 N.E. 
877, 78 Ind App. 101. 

N.J.—Bright v. Forest Hill Park De¬ 
velopment Co., 31 A2d 190, 133 N.J. 
Eq. 170. 

N.D —Larson v. Wood, 25 N.W.2d 100, 
75 N.D. 9. 


Mo enforceable rights as owner 

La.—Lakeside Dairies v. Gregersen, 
46 So.2d 752, 217 La. 510. 

Partial payments; entry Into po ss e s , 
sion. 

This is true even though the con¬ 
tract provides for partial payments 
from time to time and certain of the 
payments have been made and even 
though the optionee enters into pos¬ 
session of the land and plows, seeds, 
and cultivates it.—In re Kofoed, D.C. 
Wash . 46 F.Supp. 118. 

35. U.S.—Morgan v. Griffith Realty 
Co.. C.A Okl., 192 F.2d 597, certio¬ 
rari denied 72 S.Ct. 770, 343 U.S. 
934, 96 LEd. 1342. 

La.—Ratcliff v. Mcllhenny, 192 So. 
878, 157 La 708. 

Mo—Farmer v. Littlefield. 195 S.W. 

2d 657. 355 Mo. 243. 

Or—Herndon v Armstrong, 38 P.2d 
44, 148 Or. 602. 

Tex.—Michael v. Busby. 162 S.W.2d 
662, 139 Tex. 278—Lusher v. First 
Nat. Bank of Fort Worth, Civ.App., 
260 S.W 2d 621—McCaleb v. Wyatt. 
Civ.App„ 267 S W.2d 880, error re¬ 
fused no reversible error. 

Ho lsgal title 

Ill.—Harwood v. Harwood, 105 N.E 
2d 719, 412 I1L 131. 

36. N.C.—Atkinson v. Atkinson, 33 
S E 2d 666. 225 N C. 120. 

Option to repurchase 
Nev.—McCall v. Carlson, 172 P.2d 
171, 63 Nev. 390. 

37. Wash—Hopkins v. Berlin, 196 
P.2d 347, 31 Wash.2d 260. 

Only right in personam 
The option only creates In the op¬ 
tionee a right in personam to elect 
whether or not he will accept or de¬ 
cline the offer of the optionor.—Hop¬ 
kins v. Berlin, supra. 

38. Okl—Bowen v. Vanoe, 218 P.2d 
628, 203 Okl. 136. 

39. Iowa —Burmeister v. Council 
'Bluffs Inv. Co., 268 N.W. 188. 222 
Iowa 66. 

4a U.S.—R. Olsen Oil Co. v. Fidler, 
C.A.N.M. 199 F 2d 868. 

66 C.J. p 487 note 8. 

Assignment of option see infra | 16. 

41. Wis.—Telford v. Frost, 44 N.W. 
835, 76 Wis. 172. 
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and, as discussed in Frauds, Statute of, § 117, of 
a statute requiring transfers of interest in land to 
be in writing. Also, as appears supra subdivision a 
of this section, the holder of an option has such 
an interest as will protect him against subsequent 
purchasers from the vendor with notice thereof. 

Right to possession. The optionee may, by the 
terms of the option, be permitted to enter upon 
and take possession of the property as long as he 
complies with the conditions of the option, in which 
case he is a mere licensee until the option contract 
is performed. 42 

§ 5. Option Distinguished from Sale or Con¬ 
tract of Sale 

a. In general 

b. Determination of character of instru¬ 

ment 


91 C.J.S. 

a. In General 

Aii option Is to bo distinguished from s sals or a 
contract of sals; an option merely gives the right to 
purchase, without obligation to do so, while under a con¬ 
tract of sals one party Is bound to sell and the other to 
buy. 

An option is to be distinguished from a sale 42 
or purchase, 44 from a contract 46 or agreement 42 
to sell, from a contract of sale 47 or of purchase, 42 
or of purchase and sale, 42 from an agreement for 
a sale, 60 from a contract for the purchase 61 or 
sale 52 of real property, or real estate, and from 
an agreement for the purchase of real estate. 62 

The chief difference between a contract to sell 
and purchase real property and an option to pur¬ 
chase such property lies in the fact that, while the 
former creates a mutual obligation on the part of 
one party to sell and on the other to purchase, 64 


42. N D.—Corpus Juris olted in 

Larson v. Cole. 33 N.W.2d 325. 831. 
76N.D 32. 

Or.—Kingsley v. Kingsley. 118 P. 

678. 60 Or. 167. Ann Cas 1913E 746. 
Taking possession as implied accept¬ 
ance of option see infra § 10 d. 
Jbiabtllty of optionee; effect of stat¬ 
ute 

Statute defining rights and liabili¬ 
ties of parties to option contract held 
not to preclude parties from adding 
additional obligation defining liabil¬ 
ity of optionee occupying property 
without exercising option to pur¬ 
chase.—Dengel ▼. Lowder. 62 P.2d 
866. 144 Kan. 735. 

43. Ala.—Neely v. Denton. 68 So 2d 
537. 260 Ala. 26 

Cal.—Kicks v. Christesen. 164 P 395. 
174 Cal. 712—Beran v. Harris. 205 
P 2d 107. 91 Cal.App.2d 562—Stau- 
digl ▼. Harper. 178 P2d 343. 76 
Cal App.2d 489—Seeburg v. El Hoy- 
ale Corp.. 128 P.2d 362. 54 Cal.App. 
2d 1. 

Del—Equitable Trust Co. v. Dela¬ 
ware Trust Co. ( 54 A.2d 733. 30 
Del.Ch. 118. 

Ill—In re Frayser*s Estate, 82 NE. 
2d 633. 401 I1L 364—Morris ▼. 
Goldthorp. 60 N E.2d 857, 390 Ill. 
186 

Ind—Tyler v. Tyler. 40 N.E2d 983. 
Ill Ind.App. 607—Smith v. Tom¬ 
lin. 1 N.E.2d 297. 102 Ind.App. 103 
—Butsch v. Swallow, 134 N.E. 877, 
78 Ind.App. 101. 

Mont.—Ryan v. Bloom, 186 P.2d 879, 
120 Mont 443. certiorari denied 68 
S.Ct. 903. 333 U.S. 874. 92 L.Ed 
1150—Anderson v. Craig, 108 P.2d 
205. Ill Mont 182—Ide v. Lelser. 
24 P. 695. 10 Mont 5, 24 Am.S.R. 
17. 

8.C.—Corpus Juris quoted la Hutto 
▼. Wiggins, 178 S.E 869, 871, 175 
S.C. 202. 

86 C. J. p 488 note 14. 


Distinction as to personal property 
see Sales S§ 1 b, 2. 

Sale defined see supra I 1 a 
Optionee as not purchaser 
A person on whom the owner of 
land confers the right to become its 
purchaser on stated terms, at the 
election of such person, is in no sense 
a purchaser; the land has not been 
sold 

Iowa.—John Hancock Mut. Life Ins 
Co. v. Behr, 295 N.W. 436. 229 
Iowa 900—Gompert v. Frost. 177 N 
W. 71, 188 Iowa 1039—Sweezy v. 
Jones, 21 N.W. 603, 65 Iowa 272. 
ND—Hultberg v City of Garrison, 
56 N.W.2d 319—Larson v. Wood, 25 
N.W.2d 100, 75 N.D. 9—State v. 
Crum, 292 N.W. 392, 70 ND. 177. 
Tex —A1 A Lloyd Parker Co v. Perk¬ 
ins, Clv.App., 261 S W 2d 766. 

44. Minn.—Vogt v. G&nlisle Holding 
Co.. 15 N.W.2d 91, 217 Minn. 601. 

45. HI—Durepo v. May, 54 A 2d 15. 
73 R I 71, 172 AL.R. 429 

S C.— Corpus JUrls quoted la Hutto 
v. Wiggins, 178 S.E. 869, 871, 176 
S.C. 202 

66 C.J. p 488 note 15. 

48. Ala—Neely ▼. Denton, 68 So.2d 
537, 260 Ala 26 

Del.—Equitable Trust Co v. Dela¬ 
ware Trust Co., 64 A.2d 733, 30 Del. 
Ch. 118. 

Ill.—In re Frayser's Estate, 82 N E 2d 
633, 401 Ill. 364—Morris v. Gold¬ 
thorp. 60 N.E.2d 857, 390 Ill. 186 
Mont—Ryan y. Bloom, 186 P.2d 879, 
120 Mont. 443, certiorari denied 68 
S.Ct 903, 833 U.S. 874, 92 LEd 
1150—Ide v. Leiser, 24 P. 695, 10 
Mont. 5, 24 Am.S.R. 17. 

S.C.— Corpus Juris quoted la Hutto 
v. Wiggins, 178 S.E. 869, 871, 175 
SC. 202. 

68 C.J. p 488 note 16. 

47. Fla.— South Inv. Corp. v. Nor¬ 
ton, 67 So.2d 1. 
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IU.—Gaskins v. Wals, 97 N.E 2d 798. 
409 Ill 40—Morris v. Goldthorp. 60 
N E 2d 857. 390 Ill 186—Lake Shore 
Country Club v. Brand. 171 N.E 
494. 339 Ill. 504—Keefer v. United 
Electric Coal Cos., 10 N.E2d 836, 
292 Ill App 36. 

Minn—Vogt v. Ganlisle Holding Co.. 

16 N.W. 2d 91. 217 Minn. 601. 

66 C J. p 488 note 15 [a]. 

48. Ky—Miller v. Hardin, 233 S.W. 
2d 414. 313 Ky. 712. 

Mich—Le Baron Homes v. Pontiac 
Housing Fund. 29 NW2d 704, 319 
Mich 310—Bailey v Grover, 213 
N W. 137, 237 Mich. 648. 

Wash—McFerran v. Heroux, 269 P. 
2d 815, 44 Wash 2d 631. 

49. Mich—Le Baron Homes v. Pon¬ 
tiac Housing Fund, 29 N.W 2d 704, 
319 Mich 310. 

50l Ind.—Tyler v. Tyler, 40 N.K2d 
983, 111 Ind.App. 607—Smith v. 
Tomlin. 1 N.E.2d 297. 102 lnd.App. 
103—Butsch v. Swallow, 134 N.E. 
877, 78 Ind App. 101. 

51. Ky.—Miller v. Hodges, 215 S.W. 
2d 99, 808 Ky. 655. 

NJ.—Salem County Beagle Club v. 
Diggs, 62 A.2d 434, 1 N^.Super 
564. 

68. Ky—Miller v. Hodges, 215 S.W. 

2d 99. 308 Ky 655. 

66 C.J. p 488 note 16 [a]. 

"The courts . . . have drawn a 
clear distinction between the two 
classes of contracts; namely, the 
unilateral option contract and a bi¬ 
lateral contract for the sale of real 
estate."—Keefer v. United Electric 
Coal Cos., 10 N.E 2d 836, 839, 292 
Ill App. 36. 

53. N J.—Salem County Beagle Club 
v. Diggs, 62 A.2d 434, 1 N.J.Super. 
564. 

54. U.S.—Lawler v. Commissioner of 
Internal Revenue, C.C.A.9, 78 F.2d 
567. 
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the option merely gives the right to purchase, 6 * 
at a fixed price, 66 within a limited 57 or fixed 68 time, 
without imposing any obligation to do so. 69 There 
is a contract of sale, and not a mere option, where 
the vendor is bound to convey to the purchaser on 
the terms of the contract agreed on and the lat¬ 
ter is bound to purchase; 60 but where the pur- 
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chaser is not bound to accept the offer of the ven¬ 
dor or to take the property unless he subsequently 
agrees to do so, there is an option. 61 Where the 
contract is intended to be one of sale, it is not con¬ 
verted into an option by a provision allowing the 
vendor to declare a forfeiture on failure of the 
vendee to purchase or to pay as agreed. 62 


Ala.—McGuire v. Andre. 66 So. 2d 186. 
269 Ala. 109. 

Cal.—Jonas v. Iceland, 176 P.2d 764. 
77 CalApp 2d 770—Mensel v 
Primm, 91 P. 764. 6 Cal.App. 204. 
Mich.—I* Baron Homes v. Pontiac 
Housing Fund. 29 N.W.2d 704. 219 
Mich. 210. 

R. I—Durepo v. May. 64 A.2d 16. 73 
R L 71. 172 A.L.R. 429. 

8.C.—Corpus Juris quoted in Hutto 
v. Wiggins. 178 SSL 869. 871. 176 
S C. 202. 

66 C j p 488 note 18. 

65. U S.—Lawler v. Commissioner 
of Internal Revenue, C C A 9, 78 
F.2d 667. 

Ala.—McGuire ▼. Andre, 66 So 2d 186, 
269 Ala. 109. 

Cal—Jonas v. Leland, 176 P 2d 764, 
77 Cal App 2d 770—Menzel v 

Primm. 91 P. 754, 6 Cal App 204. 

Ill—Keefer v. United Electric Coal 
Cos. 10 NE 2d 836. 292 Ill.App. 
86 

Okl.— Corpus Juris cited in Bowen v. 
Vance. 218 P.2d 628, 638, 203 Okl. 
136 

8.C.— Corpus JUrls quoted In Hutto 
▼. Wiggins, 178 SE 869, 871. 176 
SC 202. 

66 C J p 488 note 19. 

Right or interest of optionee gen¬ 
erally see supra 8 4c 

66 . Ala—McGuire v. Andre, 65 So. 
2d 185. 259 Ala 109 

Okl — Corpus Juris cited in Bowen v. 
Vance, 218 P 2d 628. 638. 203 Okl 
136 

S. C — Corpus Juris quoted in Hutto v. 
Wiggins. 178 S.E. 869, 871, 175 S.C. 
202 . 

66 C J. p 488 note 20. 

67. U S —Lawler v. Commissioner of 
Internal Revenue. C C.A 9, 78 F 2d 
567 

Ala—McGuire ▼. Andre, 65 So 2d 185, 
259 Ala. 109. 

Cal —Menzel v. Primm, 91 P. 754, 6 
Cal App 204 

Okl — Corpus Juris cited in Bowen v. 
Vance. 218 P.2d 628, 638, 203 Okl 
136. 

66 C.J. p 488 note 21. 

88. S.C.—Hutto v. Wiggins. 178 S E. 
869, 175 8.C. 202. 

89. U S.—Lawler v. Commissioner of 
* Internal Revenue, CCA 9, 78 F2d 

667. 

Cal.—Mensel v. Primm, 91 P. 754, 6 
Cal.App 204. 

Mich.—Le Baron Homes ▼. Pontiac 
Housing Fund. 29 N.W.2d 704, 319 
Mich. 810. | 


Okl — Corpus Juris cited in Bowen ▼. 
Vance, 218 P.2d 628, 638. 203 Okl 
136. 

S.C.— Corpus JUrls quoted in Hutto v. 
Wiggins, 178 S.BL 869, 871. 175 S.C. 
202 . 

66 C.J. p 466 note 22. 

Optioner, and not optionee, bound 
see supra I 4a. 

The dlstingulslklng feature of an 

option contract is that it imposes 
no binding obligation upon the per¬ 
son holding the option—McGuire v 
Andre. 65 So.2d 186, 259 Ala. 109— 
66 C.J. p 488 note 22 [a]. 

00. Ala.—McGuire ▼. Andre, supra 
Ark—Whittington v. Beck, 118 SW. 

2d 861. 196 Ark. 517. 

Cal.—People v. Ocean Shore R. Co., 
203 P 2d 579, 90 Cal.App.2d 464 
Mich.—Le Baron Homes ▼. Pontiac 
Housing Fund, 29 NW.2d 704, 319 
Mich. 310. 

Mont.—Pettit v. F. V. H. Collins Co.. 

113 P.2d 340. 112 Mont 12. 

Or—Aspinwall v. Ryan, 226 P.2d 814, 
190 Or. 530. 

66 C J. p 488 note 23. 

Option made contract of sale by ac¬ 
ceptance see infra | 13. 

Hot merely right, but obligation, to 
buy 

N Y —Berman ▼. Keener, 85 N.Y S 2d 
483—Zora Realty Co. ▼. Green, 60 
N Y S 2d 440. 

Purchaser unconditionally bound 
to pay purchase price —Watts v. 
England, 269 S W. 585, 168 Ark. 213 
The test to be applied is: Are the 
sellers obligated to sell and the pur¬ 
chaser to buy?—Muirhead v. Frei- 
mann, 258 NW. 238. 270 Mich. 181. 
Acceptance of offer to purchase 

(1) Where the written instruments 
show an offer to purchase property 
under certain terms, and an unquali¬ 
fied acceptance of that offer, there is 
a binding contract—Anderson v. 
Craig. 108 P 2d 205. Ill Mont 182. 

(2) Where written offer to pur¬ 
chase was definite, and conditioned 
only upon title being merchantable, 
and offer was unconditionally accept¬ 
ed by vendor, instrument was a con¬ 
tract. and not an option—Pfrimmer 
v. Tidwell, 286 P.2d 978, 205 Okl. 
262. 

61. Ariz —Russell v. Golden Rule 
Min. Co, 159 P.2d 776, 68 Ariz. 11. 
Ark —Watts ▼. England, 369 S.W. 
585. 168 Ark. 313. 

Cal—Johnson v. Clark, 163 P. 1004, 
174 Cat 582—Beran v. Harris, 205 
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P.2d 107. 01 Cal.App.2d 562—People 
v. Ocean Shore R. Co., 202 P.2d 579 r 
90 Cal App 2d 464. 

Fla.—Lilleback v. Lincoln Fire Ins. 
Co of New York, 162 So. 866, 120 
Fla 289 

Ill.—Robbs v Illinois Rural Rehabili¬ 
tation Corp., 40 N E 2d 549, 312 
Ill App 418. 

La.—Ratcliff v. McHhenny, 102 So. 
878. 157 La 708 

Mich—Deane v Rex Oil A Gas Co., 
39 N W 2d 204, 325 Mich. 625—Le 
Baron Homes ▼ Pontiac Housing 
Fund. 29 NW2d 704. 319 Mich. 310 
—Muirhead v Freimann, 258 N.W. 
238, 270 Mich. 181. 

Minn.—Vogt v Ganlisle Holding Co., 
15 N.W.2d 91. 217 Mm 60L 
N Y —Berman v. Keener, 85 N.Y.S.2d 
483. 

N C.—Kluttz v. Allison, 199 S E. 395, 
214 NC 379. 

N.D—Hultberg t. City of Garrison, 
56 N W 2d 319—Larson v. Cole. 33 
N W 2d 325, 76 ND 32—Larson v. 
Wood, 25 N W 2d 100, 76 ND. 9. 
Okl —Bowen v. Vance. 218 P.2d 628, 
203 Okl. 136. 

Or—Aspinwall v. Ryan, 226 P.2d 814, 
190 Or 530—Herndon v. Armstrong, 
38 P.2d 44, 148 Or. 602. 

Wash—Whitworth v. Enitai Lumber 
Co. 220 P.2d 328. 36 Wash 2d 767— 
Hopkins v Bari in, 196 P.2d 347, 81 
Wash 2d 260 
66 C J. p 490 note 24 
"When by the terms of an agree¬ 
ment the owner of property binds 
himself to sell on specified terms, and 
leaves it discretionary with the other 
party to the contract whether ho 
will or will not buy, it constitutes 
simply an optional contract.*’—Law¬ 
rence Block Co. v Palston, 366 P.3d 
856, 862, 123 Cal.App 2d 300. 
Beoogmition of assignment; payment 
for improvements 
Provision for recognition of assign¬ 
ment made by holder of option and 
for payment, upon exercise of option, 
of cost of improvements which own¬ 
ers should place upon property prior 
thereto, held not to change option in¬ 
to contract to selL—M uirh ead ▼. 
Freimann, 358 N.W. 238, 179 
181. 

68. U S.—W. A. Drake, Ine» v. CL X. 

R., C.C A 10. 145 F.2d 365. 

Cal—People v. Ocean Shore R. Co., 
203 P.2d 579, 90 CaLApp.3d 464 — 
Beckwith-Anderson Land Co. v. Al¬ 
lison, 147 P. 482, 26 GaLApp. 472. 
Iowa.—Martin v. Toll, 192 N.W. 206, 
196 Iowa 288. 
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Interest in land . A contract of sale transfers to 
the vendee an interest in the land, 68 while, as dis¬ 
cussed supra § 4 c, an option, under most authori¬ 
ties, does not do so. 

b. Determination of Character of Instrument 

Whether a particular Instrument is an option or a 
contract for purchase and sale is to be determined from 
the parties* Intention as evidenced by the instrument, and 
from the obligations which the Instrument imposes. 

Whether a particular instrument is an option or 
a contract for the purchase and sale of land is a 
question of law for the court and not a question of 
fact for the jury to determine. 64 It is difficult to lay 


down a hard and fast rule which will properly clas¬ 
sify a given contract, 66 or to harmonize all the de¬ 
cisions, as they are naturally based on the interpre¬ 
tation which courts have given to differing facts ; 66 
but it has been said that courts prefer to construe 
doubtful documents as contracts rather than as 
options. 67 

The question is to be determined by the nature 
of the obligations which the instrument imposes, 68 
and by ascertaining the intention of the parties, 68 
as evidenced by the instrument itself, 70 examined 
in its entirety, 71 and, where its language is doubt¬ 
ful, in the light of the attending circumstances 72 


Ky.—Day v. Miles, 265 S.W. 282, 204 
Ky. 711. 

Mont.—Anderson v. Craig, 108 P.2d 
206, 111 Mont. 182. 

66 C.J. p 488 note 23 [d], [e], p 490 
note 26. 

Provision for benefit of vendor 

N.T.—Zora Realty Co. v. Green, 60 N 
T.S.2d 440. 

63. Or.—Herndon v. Armstrong, 38 
P.2d 44, 148 Or. 602. 

64. U.S.—Crowe v. Gary State Bank, 
C.C.A Ind, 123 F.2d 613. 

65. Cal.—People v. Ocean Shore R. 
Co., 203 P.2d 579, 90 Cal.App 2d 464. 

Wash.—Asia Inv. Co. v Levin, 204 P. 
808, 118 Wash. 620, 32 A.L.R. 578. 

66 . Cal.—People v. Ocean Shore R. 
Co.. 203 P.2d 679, 90 Cal.App 2d 464. 

Wash.—Asia Inv. Co. v. Levin, 204 P. 
808, 118 Wash 620, 32 A L R. 578. 

67. Va.—Shirley v. Van Every, 167 
8 .E. 845, 159 Va. 762. 

66 Cal.—People v Ocean Shore R 
Co., 203 P.2d 579, 90 Cal.App 2d 464. 
Minn.—Johnson v. Fitzke, 48 N.W.2d 
37. 234 Minn. 216. 

Miss.—Cole v. Haynes, 62 So 2d 779, 
216 Miss. 485. 33 A.L.R.26 1378. 
N.T.—Zora Realty Co. v. Green, 60 
N.Y.S.2d 440. 

Or. —Aspinwall v. Ryan, 226 P.2d 814, 
190 Or. 630. 

69. U.S.—Crowe v Gary State Bank, 
CCA Ind., 123 F.2d 513. 

Ala.— Corpus Juris cited In McGuire 
v. Andre, 65 So 2d 185, 190, 259 Ala. 
109. 

Cal.—People v. Ocean Shore R. Co., 
203 P.2d 579, 90 Cal.App 2d 464. 

Kan—Dltzen v. Given, 32 P.2d 448, 
139 Kan. 606 

Miss.—Cole v. Haynes, 62 8o.2d 779, 
216 Miss. 485, 33 A.L.R.2d 1378. 
Nev.—McCall v. Carlson, 172 P.2d 
171, 63 Nev. 390 

N.D.—Larson v. Wood. 25 N.W.2d 100, 
75 N.D. 9. 

8 .C.— Corpus Juris quoted In Hutto 
v. Wiggins, 178 S.E. 869, 871, 175 S. 
C. 202. 

Wash.—Asia Inv. Co. v. Levin, 204 P. 

868, 118 Wash. 620, 82 A L.R. 578. 

66 CLJ. p 490 note 27. 


70. Cal.—People v. Ocean Shore R 
Co, 203 P.2d 679, 90 Cal App 2d 
464 

SC —Corpus Juris quoted in Hutto 
v. Wiggins, 178 S.E. 869, 871, 175 
S.C. 202. 

Va.—Midkiff v. Glass, 128 S.E 329, 
139 Va. 218. 

66 C.J. p 491 note 28. 

Provision for deposit as liquidated 
damages 

Fact that a contract for sale of 
realty required purchaser to make 
deposit, with stipulation that it 
should be delivered to vendor as liq¬ 
uidated damages in event of default, 
did not establish that contract was 
a mere option contract and not a 
sale, where there was no agreement 
that vendor should accept such sum 
in full satisfaction of breach of con¬ 
tract—Reiser v. Jennings, Tex.Civ. 
App , 143 S W.2d 99. 

Provision for termination on notios 

Clause providing that, in the event 
purchaser should be unable to close 
and take title on specified date and 
had previously given notice thereof 
to vendor, contract should terminate 
on date specified and parties be dis¬ 
charged from further liability there¬ 
under, did not change character of 
instrument from that of an agree¬ 
ment of purchase and sale to one of 
option—Zora Realty Co. v. Green, 60 
N.T.S.2d 440. 

Motes given for rent 

Fact that notes given pursuant to 
contract recite that they are given 
for rent of land held not to change 
contract from executory contract of 
sale to mere option to purchase dur¬ 
ing life of lease.—Watts v. England, 
269 8.W. 685, 168 Ark. 218. 

Parol evidence may be admitted to 
show the nature of the document and 
the intention of the parties—Shirley 
v. Van Every, 167 S.E 345, 159 Va. 
762. 

▲bsenee of express agreement 

Although a contract does not ex¬ 
pressly provide that the vendee 
agrees to consummate the sale by 
paying the balance and accepting the 
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deed, yet. where It appears that the 
general intention was to consum¬ 
mate a sale, the absence of an ex¬ 
press agreement does not limit the 
contract merely to one of option, but 
it will be held to be one of purchase 
and sale 

Cal—People v. Ocean Shore R. Co. 

203 P 2d 579. 90 Cal App 2d 464 
Wash—Asia Inv Co v Levin. 204 
P. 808. 118 Wash 620, 32 A.L.R. 
578 

Positive language of agreement 
held to show it to be a contract of 
sale, and not an option—Cullen v 
Park Club Land Co.. 184 P. 303, 67 
Colo 210. 

Provision not Inconsistent with op¬ 
tion 

Provisions that party given option 
to purchase land by certain date 
could take possession about four 
months later, that no interest should 
be charged before such date, that 
commission should be paid optionee 
as real purchasers’ agent after his 
payment of about half of purchase 
price, that agreement should be bind¬ 
ing on parties, their heirs, successors, 
and assigns, that contract was sub¬ 
ject to optionor's obtaining consent 
of trust deed holders, and that op¬ 
tionors should retain all moneys 
paid as liquidated damages in event 
of optionee's default in any pay¬ 
ments, were not inconsistent with 
contract’s being an option instead of 
sale contract.—People v. Ocean Shore 
R. Co, 203 P.2d 579. 90 Cal.App 2d 
464. 

71. U.S —W. A. Drake, Inc., v. CL Z. 
R., C.C.A. 10. 146 F.2d 366. 

Ala.—'McGuire v. Andre, 65 So.2d 185. 
259 Ala. 109. 

N.D.—Larson v. Wood, 25 N.W.2d 100, 
75 N.D. 9. 

72. Cal.—People v. Ocean Shore R. 
Co, 203 P.2d 679, 90 CaLApp.2d 464. 

Ill—Whitelaw v. Brady, 121 N.E 2d 
785, 8 111 2d 688. 

Kan—Ditsen v. Given, 32 P.2d 448, 
189 Kan. 506. 

Mo.—Corpus Juris died la Parkhurst 
v. Lebanon Pub. Co., 204 8.W.2d 
241, 245, 366 Mo. 934. 



91 C.J.S. 


VENDOR A PURCHASER § 5 

and the construction placed on it by the parties. 7 * tions and not contracts of sale, 74 while others have 

In the application of these principles, particular held to bc contracts of salc &ni not OP*™*" 

instruments or contracts have been held to be op- The particular words of the instrument are not 


Nev.—McCall v. Carlson. 172 P.2d 
171, S3 Nev. 330. 

SC.—Corpus Juris Quoted la Hutto 
▼. Wiggins. 178 S.E. 869, 871, 175 & 
C. 202. 

66 C.J. p 491 note 29. 

Other writing* Introduced In evi¬ 
dence held not to show that writing 
in suit should be construed otherwise 
than as option.—Kluttz ▼. Allison, 199 
S E. 395, 214 N.C. 379 

73. Iowa.—Burmeister v Council 
Bluffs Inv. Co., 268 N.W. 188, 222 
Iowa 66. 

Kan—Stephens v Farwell, 126 P.2d 
489, 155 Kan 491 

Or.—Spencer v. Bales, 216 P. 746, 108 
Or 339. 

SC—Corpus Juris quoted In Hutto 
v Wiggins. 178 SE 869, 871. 175 
SC. 202 

66 C J. p 491 note 30 

74. US—In re Kofoed. DC Wash, 
46 FSupp 118—In re Engelbrecht, 
D C.Iowa, 10 F Supp 398 

Ariz —Russell v Golden Rule Min 
Co. 159 P 2d 776, 63 Ariz 11 
Cal —Lawrence Block Co v Palston, 
266 P 2d 856. 123 Cal App 2d 300— 
People v. Ocean Shore R Co, 203 
P 2d 679. 90 Cal App 2d 464—Jones 
v Leland, 176 P 2d 764, 77 Cal App 
2d 770 

Iowa.—Burmeister v. Council Bluffs 
Inv. Co, 268 N W 188. 222 Iowa 66 
Mich—Muirhead v Freimann, 258 
NW. 238. 270 Mich 181 
Mont.—Ryan v. Bloom. 186 P 2d 879, 
120 Mont 443. certiorari denied 68 
S.Ct. 903. 833 US. 874. 92 L Ed 
1160 

NJ—Salem County Beagle Club v 
Diggs. 62 A.2d 434. 1 N J.Super 5C4. 
N Y —In re Levy’s Estate. 8 N Y S 
2d 868. 169 Misc. 785 
N.D—Larson v. Wood. 25 N.W.2d 
100. 75 N D 9. 

Or—Herndon v. Armstrong, 38 P2d 
44. 148 Or. 602 

SC.—Parks v. Lyons, 64 S E 2d 123, 
219 S.C. 40. 

Tex—Gambill v. Snow, Civ App. 189 
S.W 2d S3, refused for want of 
merit. 

66 C.J. p 490 notes 24 [a], 27 [a]. 
Particular Instruments or contracts 

(1) Agreement by which defendant 
agreed to sell property to plaintiff, 
prepared on form used for options 
and containing provision ’’provided 
this option is exercised." etc., and 
stating that ten dollars was consider¬ 
ation for the option.—Hutto v. Wig¬ 
gins. 178 S E 869, 175 S.C. 202. 

(2) Instrument signed by landown¬ 
er acknowledging receipt of deposit 
on described property, stating amount 
due on closing and giving named 
person option to buy within thirty 


days.—In re Hayes' Estate, 84 N.Y.8. i 
2d 593, 193 Misc. 764. | 

(3) Instrument in which agent 
agreed to deliver a deed to purchaser 
on condition that a check of a speci¬ 
fied amount be delivered to the agent 
for application on purchase price, 
with remainder to be paid on a speci¬ 
fied date.—Kluttz v. Allison, 199 8.E. 
395, 214 N.C. 379. 

(4) Contract whereby, in consider¬ 
ation of ten dollars and other valu¬ 
able considerations, owners of realty 
gave to Individual privilege of pur¬ 
chasing realty for certain sums, and 
whereby owners were to convey on 
payment of one-third of purchase 
price—Haimovitz v. Robb, 178 So 
827, 130 Fla. 844. 

(5) Defendant vendor's agreement 
to sell to plaintiff’s decedent de¬ 
scribed realty for stipulated price 
and providing that payment of one 
hundred dollars was acknowledged 
and that balance was to be paid on 
delivery of deed, did not bind plain¬ 
tiff's decedent to do anything and 
was a mere option —Aspinwall v. 
Ryan. 226 P 2d 814, 190 Or. 530. 

(6) Instrument by which city, in 
consideration of four hundred dol¬ 
lars, agreed to hold certain lots for 
purchaser until a specified date, and 
to transfer lots to purchaser at any 
time during such period on payment 
of one thousand six hundred dollars, 
but which set forth conditions which 
purchaser was required to meet be¬ 
fore she could acquire any interest 
thereunder.—Hultberg v. City of Gar¬ 
rison. ND. 56 NW2d 319. 

(7) Contract reciting agreement to 
sell realty "at any time up to and 
including the first day of December, 
1942," providing as to right to pos¬ 
session and control of premises, and 
containing many recitals "in the 
event said second party shall pur¬ 
chase said property.” or similar re¬ 
citals —Vogt v. Ganlisle Holding Co, 
15 N.W.2d 91. 217 Minn 601. 

(8) Instrument which stated that 
it was an option in favor of pur¬ 
chaser and that he was required to 
carry out terms and conditions there¬ 
of at his option only, and pursuant 
to which purchaser incurred no obli¬ 
gation. but had right to accept or re¬ 
ject offer, which was irrevocable as 
long as payments were made at spec¬ 
ified times, unless person giving op¬ 
tion elected to fail to terminate op¬ 
tion —Northern Mining Corporation 
v. Cooke Mining Co., C.C.A.Mont., 123 
F 2d 9 

(9) Unilateral instrument which 
gave offeree privilege to purchase 
realty and imposed on him no obliga¬ 
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tion other than to pay one hundred 
dollars for privilege and fifty dollars 
per month, with eight per cent inter¬ 
est, during life of privilege, which 
was not to be recorded, but was to be 
held until expiration of privilege, 
and which did not impose any liabil¬ 
ity on offeror to refund payments if 
privilege was not exercised.—Lille- 
back v. Lincoln Fire Ins. Co of New 
York, 162 So. 866. 120 Fla. 289. 

(10) Where agreement to sell land 
referred to escrow agreement which 
provided that if titles were not ac¬ 
ceptable. money and deeds were to 
be returned to respective parties, to¬ 
tal agreement was in effect an op¬ 
tion—Deane v. Rex Oil A Gas Co, 
39 N.W 2d 204. 325 Mich. 625 

(11) Contract whereunder purchas¬ 
ers agreed that If land were to be re¬ 
sold, vendors should have option to 
buy and that upon purchasers' death 
land should become vendors' property 
upon their payment of a sum to third 
party gave vendors option nghts — 
Sandlin v Weaver, 83 S.E.2d 806, 240 
NC 703. 

(12) Contract which provided that 
owner should convey property to 
trustee, that second party should 
handle details of subdividing the 
property, and that second party at 
any time within eighteen months 
should become entitled to convey¬ 
ance of lots at price of five hundred 
dollars each gave second party a 
mere option to purchase—Bowen v. 
Vance. 218 P.2d 628, 203 Okl 136. 

75. U S —W. A Drake. Inc., v. C. I. 
R, C.CA10. 145 F 2d 365—Watson 
v Republic Life Ins Co, of Dallas. 
Tex , C C A Ariz, 110 F 2d 801. 

Ark—Whittington v. Beck, 118 S.W. 

2d 861, 196 Ark 517 
Iowa.—Martin v. Toll, 192 N.W. 806, 
196 Iowa 388 

Kan—Stephens v. Farwell, 126 P.2d 
489, 155 Kan 491—Ditzen v. Given, 
32 P 2d 448, 139 Kan. 506. 

La.—Chauvin v. Theriot, App., 180 
So 847 

Mont—Petitt v. F. V. H. Collins Co. 
113 P.2d 340, 112 Mont. 12—Ander¬ 
son v. Craig, 108 P.2d 205, 111 
Mont 182 

NY—Mall v. Sloan, 9 N.Y.S.2d 646. 
256 AppDiv. 891, affirmed 22 N.E. 
2d 176. 281 N.Y. 619 
Okl—Pfnmmer v. Tidwell. 236 P.2d 
978, 205 Okl. 262 

Tex.—Reiser v. Jennings, Civ.App., 
143 S W 2d 99. 

Va.—Shirley v. Van Every, 167 8.E. 
345, 159 Va. 762. 

Wash.—Bulmon v. Bailey, 156 P.2d 
231, 22 Wash.2d 372. 

66 C.J. p 488 note 23 £b], p 490 note 
* 7 Lb]. 
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§ 5 VENDOR & PURCHASER 

necessarily determinative, 78 for an instrument may 
be a contract of sale even though it is designated 
therein as an option, 77 or vice versa; 78 but it has 
also been held that the use of the word "option” in 
an instrument necessarily excludes an absolute 
agreement to buy and sell, 78 and that, while such 
use is not conclusive, 88 it is a circumstance bear¬ 
ing on the intent of the parties. 81 

Unless the contract contains language which 
may reasonably be construed as an agreement on 
the part of the vendee to purchase the property or 
to assume some obligation thereunder, it is an op¬ 
tion contract and not an agreement of purchase and 
sale. 82 On the other hand, the fact that the con¬ 
tract does not formally bind a party to make pay¬ 
ment is not regarded as conclusive of its charac¬ 
ter; 88 so, there need be no express agreement that 


the purchaser has agreed to buy, but where it ap¬ 
pears from the contract that the intent was to con¬ 
summate a sale, the absence of an express agreement 
to purchase does not limit the contract merely to 
one of option, but it may be held to be one of pur¬ 
chase and sale. 84 

A contract of sale rather than an option Is Indi¬ 
cated by an agreement wherein the owner trans¬ 
fers the use and possession of land at once to the 
purchaser; 88 but this is not conclusive, and the 
contract may nevertheless remain an option. 88 Like¬ 
wise, a contract of sale, rather than an option, is 
indicated where one party pays a substantial propor¬ 
tion of the purchase price ; 87 and an option may be 
converted into a contract of sale by the optionee’s 
agreement to pay the purchase price ; 88 but the mere 
payment by the optionee of a portion of the pur- 


Varttenlar instruments or contracts 

(1) Instrument by which vendors 
agreed to convey certain described 
realty to purchaser on demand, and 
purchaser definitely promised to pay 
purchase price plus cost of improve¬ 
ments on delivery of deed conveying 
good title.—Barclay v. Dublin Lake 
dub. 192 A. 620, 89 N.H. 87. 

(2) Contract which did not state 
time limit within which an option 
was to be exercised, was signed by 
purchaser, recited cash payment of 
one thousand dollars as earnest mon¬ 
ey which was to be credited on down 
payment in event transaction was 
closed, and provided that one thou¬ 
sand dollars payment was to be re¬ 
turned If title was unacceptable or 
was to be forfeited if purchaser fail¬ 
ed to purchase If title was acceptable. 
-—McGuire v. Andre, 66 So 2d 185, 269 
Ala. 109. 

<3) Written contract between land¬ 
lord and tenant in possession of real¬ 
ty under lease with option to pur¬ 
chase, reciting sale of realty to ten¬ 
ant. consideration to be paid therefor 
in installments, purchaser's agree¬ 
ment to pay taxes and keep improve¬ 
ments insured, and vendor's agree¬ 
ment to deposit warranty deed and 
abstract of title in escrow, and pro¬ 
viding for forfeiture of payments 
made under contract on failure to 
pay an installment within fifteen 
days after due date thereof.—Park- 
hurst v. Lebanon Pub. Co., 204 S.W.2d 
241, 256 Mo. 934. 

<4) Contract which recited that 
holder of sheriff's certificate of sale 
agreed to sell the realty described in 
certificate for specified sum, which 
contained an absolute promise by oth¬ 
er contracting party to pay such sum, 
definitely fixing time of payment 
and providing that balance of pur¬ 
chase price should draw interest, and 
oUdi contained positive agreement 
ts assign certificate of sale or convey 


real estate on payment of purchase 
price—Crowe v. Gary State Bank, C. 
C.A.In<L, 128 F.2d 613. 

(6) Where contract provided that 
should vendor be unable to convey 
acceptable title by specified time, 
contract should be void and vendor 
would repay down payment and gave 
purchaser option to obtain deed be¬ 
fore recited deadline, contract consti¬ 
tuted executory contract and not 
mere option to purchase —Cole v. 
Haynes, 62 So 2d 779, 216 Miss. 485. 
33 A.L R 2d 1378. 

(6) Where instrument gave pur¬ 
chaser exclusive right to compel 
performance by vendor, and the con¬ 
veyance of title to the property and 
installments paid were part of pur¬ 
chase price and not payment for a 
right to purchase, and there was no 
provision by which purchaser could 
decline payment prior to closing date. 
Instrument was a contract of pur¬ 
chase and sale and not an option — 
Zora Realty Co. v. Green, 60 N.Y.S.24 
440. 

78. Ill—Carr v, Butterworth, 219 
Ill App. 14. 

66 C J. p 491 note 31. 

The form of the instrument is not 
controlling.—Crowe v. Gary Statei 
Bank, C.C.A.Ind., 123 F.2d 613. 

The name which the parties have 
given to the Instrument does not de¬ 
termine the nature of the contract as 
an option or as an obligation or con¬ 
tract of purchase. 

U.S.—Crowe v. Gary State Bank, su¬ 
pra. 

C&L—People v. Ooe&n Shore R. Co., 
203 P.2d 579, 90 Cal.App.2d 464. 
Minn.—Johnson v. Fitxke, 48 N.W.24 
87, 284 Minn. 216. 

Miss.—Cole v. Haynes, 62 So.2d 779, 
216 Miss. 486, 88 A.L.R.24 1878. 

N.T.—Zora Realty Co. v. Green, #0 
N.Y.S.Sd 449. 


77. US —Crowe v. Gary State Bank. 
CC A.Ind, 123 F2d 613 

AI&—McGuire v. Andre, 65 So.2d 185, 
259 Ala. 109. 

Kan—Stephens v. Farwell, 126 P.2d 
489, 155 Kan 491—Ditzen v. Given. 
32 P.2d 448. 139 Kan 506 
Miss —Cole v Haynes, 62 So 2d 779, 
216 Miss. 485. 33 A L.R.24 1378 
NY.—Zora Realty Col v. Green, 60 
N Y.S 2d 440 
66 C.J. p 491 note 82. 

**. • • the use of the word 'op¬ 

tion* is not in Itself controlling"— 
Muirhead v Frelm&nn, 258 N.W. 238. 
240, 270 Mich. 181. 

78. Ariz.—Russell v. Golden Rule 
Min Co.. 159 P 2d 776, 63 Ariz. 11 

79. N.Y—In re Hayes' Estate. 24 
N Y S 2d 693. 595, 193 Misc 764. 
"By its use the parties assert a 

fact entirely Inconsistent with the 
existence of any agreement to pur¬ 
chase."—In re Hayes’ Estate, supra. 

80. N C.—Sandlin v. Weaver, 83 S E 
2d 806, 240 N.C. 703. 

8 L N.C.—Sandlin v. Weaver, supra 

83. Ala.—McGuire v. Andre, 65 So 2d 
185, 259 Ala. 109. 

83. Ala.—McGuire v. Andre, supra. 

84. Ala.—McGuire v. Andre, supra. 

85. Kan.—McGregor v. Ireland, 121 
P. 358, 86 Kan. 426. 

Tenant in possession with option to 
purchase see Landlord and Tenant 
91 81-88. 

98- Cal.—Johnson v. Clark, 162 P. 
1004, 174 Cal. 682—People v. Ocean 
Shore R. Co., 203 P.2d 579, 90 Cat 
App. 484. 

License to optionee to take possession 
generally see supra | 4 c. 

87. Kan.—McGregor v. Ireland, 121 
P. 358, 86 Kan. 426. 

98. Ariz.—Russell v. Golden Rule 
Mill. Go* 169 P.24 774, 62 Aria. 11. 
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chase price does not transform an option into a 
contract of sale and purchase. 89 

Time as of essence. The fact that the instrument 
makes time of the essence indicates an option rath¬ 
er than a contract of sale; 90 conversely, a con¬ 
tract of sale rather than an option is indicated 
by an agreement wherein time is not of the es¬ 
sence, 91 or where there is no element of time in 
the offer to sell. 92 

In an agreement to reconvey, the absence of a 
time limitation on the occurrence of which recon¬ 
veyance is to take place implies the probability that 
the transaction is an option. 93 

Amount of consideration . The amount of the con¬ 
sideration paid for an option does not have the 
effect of changing the nature of the transaction, 94 
nor does it impart any greater legal effect to the 
option. 95 

Signing by optionee or both parties. The fact 
that an option is signed by the optionee does not 
evidence a contract of sale between the signers, 96 
or convert the option into a bilateral contract in 


VENDOR & PURCHASER §§ 5-6 

the absence of any contract to buy; 97 but the fact 
that an instrument is signed by both parties has 
been held a circumstance tending to show a con¬ 
tract of sale, rather than an option 99 

Specific enforceability of agreement. A test in 
determining in which of the two categories a par¬ 
ticular instrument is to be placed is said to be 
whether the agreement could be specifically en¬ 
forced. 99 

Crediting consideration on exercise of option. A 
provision that in the event that the option is ex¬ 
ercised the original consideration is to be credited 
on the purchase price does not make the instru¬ 
ment a contract of sale and purchase. 1 

§ 6. Form, Requisites, and Validity 

An option mu it conform to statutory requirements, 
and must contain all the essentials of a contract; so, 
its terms must be clear and definite, as with respect to 
the price and description of the land. 

An option, to be effective, must be an option of 
vitality. 2 All statutory provisions governing the 
form and requisites of options must be complied 
with; 3 but an option, when signed, may be valid 


-89. Ariz—Russell v. Golden Rule 
Min. Co., supra. 

It is a question of fact, depending: 
on the surrounding circumstances 
and the intention of the parties — 
Russell v. Golden Rule Min Co, su¬ 
pra 

■90. SC.—Hutto v. Wiggins. 178 S 
E 869. 175 S C 202 
Time as of essence of option general¬ 
ly see infra 5 11. 

Time of acceptance or exercise in 
general see infra 8 11. 

“The distinction between the uni¬ 
lateral burden of an option and the 
mutual obligation of a contract is 
vital, and affords every reason for 
-discerning between the two the dif¬ 
ference that makes time of the es¬ 
sence In the one case though not in 
the other.”—Socony-Vacuum Oil Co 
v. Fabian, 108 A.2d 503. 505. 32 NJ. 
Super. 390. 

Exact statement that time is of the 
essence Is not necessary in order to 
make it so; that fact may be infer¬ 
red from the language of the contract 
and the conduct of the parties.—Hut¬ 
to v. Wiggins, 178 SE. 869. 175 S.C 
202 . 

-91. Mo.—Levine ▼. Humphreys, 249 
S.W. 896. 297 Mo. 655. 

66 C.J. p 491 note 33. 

*9L Tex.—Hardcaatle v. Sibley. Civ. 
App., 107 S.W.2d 432. error refused. 

Jli Tex.—Lusher v. First Nat Bank 
of Fort Worth. Civ.App. ( 260 S W.2d 
621, error refused no reversible er¬ 
ror. 


94. Cal—Staudigl v Harper. 173 P. 
2d 343. 76 Cal App 2d 439—Ludy v. 
Zumwalt. 259 P 52. 86 Cal App. 119. 

Consideration generally see Infra 8 7. 

Extravagant amount 

The mere fact that the amount giv¬ 
en for an option is extravagant does 
not render it a contract of sale — 
Braig v Frye, 179 N W 635, 198 Iowa 
1104—66 C J p 492 note 36. 

95. Cal—Staudigl v Harper. 173 P 
2d 343. 76 Cal App 2d 439—Ludy v. 
Zumwalt. 259 P 52. 85 Cal App 119 

96. Cal.—Los Angeles County Flood 
Control Dist v Andrews, 205 P 
1085. 52 CaLApp 788. 

97. U.S.—Stark v. Bauer Cooperage 
Co.. C.C.A.Ohio, 3 F 2d 214, certio¬ 
rari denied 45 S.Ct. 464, 267 U S 
604, 69 L Ed 809 

NC—Kluttz v. Allison, 199 S.E. 395. 
214 N.C 379. 

Signing generally see infra | 6. 

Signing under “accepted” 

Optionee, by signing his name at 
foot of option under the word "ac¬ 
cepted," merely accepted option for 
what It was, a purely unilateral offer, 
and did not cause option to become a 
contract binding on optioner to con¬ 
vey to optionee the property de¬ 
scribed in option without further ac¬ 
tion on optionee's part.—Morris v. 
Goldthorp, 60 N.E.2d 867, 390 Ill. 186. 

98. U.S.—Gutierrez del Arfoyo v. 
Graham, Puerto Rico, IS S.Ct. 248, 
227 U.S. 181, 57 L.Bd. 472. 
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I Ala —McGuire v. Andre, 66 So 2d 185, 
j 259 Ala. 109. 

Or —Spencer v. Bales, 216 P. 746, 108 
Or. 339. 

99. Cal—People v. Ocean Shore R. 
Co. 203 P 2d 579. 90 Cal App 2d 464 
—Brickell v Atlas Assur. Co.. 101 
P 16. 10 Cal App. 17. 

Mich—Muirhead v. Freimann. 258 N. 

W 238. 270 Mich. 181. 

SC—Corpus Juris quoted in Hutto 
v Wiggins. 178 SE. 869, 871. 175 S 
C 202 

Specific performance of: 

Options see Specific Performance 8 
47 

Unilateral contracts generally see 
Specific Performance 8 13 b. 

L ND—Hultberg v. City of Garri¬ 
son, 56 N W.2d 319. 

9. Or—Gange v. Hayes, 237 P.2d 
196, 193 Or. 51. 

3. Mich.—Solomon Mier Co. v. Had¬ 
den. Ill N.W. 1040, 148 Mich. 488, 
118 Am S.R. 586, 12 Ann.Cas. 88. 

66 C J. p 493 note 48. 

Requirement of writing see Frauds, 
Statute of. 8 117. 

Gaassat of stockholders 
An option to purchase property 
from a corporation is not void be¬ 
cause the consent of its stockholders 
was not obtained as required by a 
statute where a corporation under¬ 
takes to dispose of all, or substan¬ 
tially all, of its property and assets. 
—Seeburg v. S11 Royale Corporation, 

1126 P.2d 262, 64 CaLAppAd 2. 
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although it does not have the formalities required 
for deeds. 4 

Since, as discussed supra § 4 a, an option is a 
contract, it must contain all the incidents 5 and es¬ 
sentials 6 of a contract. To be legally enforceable, 
it must be clear, certain, specific, and unambiguous ; 7 
its terms must be clear and definite 6 and free from 
all ambiguity; 9 in order that a valid option exist, 
it is necessary that all material terms of the agree¬ 
ment be definitely settled 10 and not left indefinite 
and subject to future agreement. 11 

An optional agreement as to the purchase of 
land is not an unreasonable restriction on the right 
to dispose of an interest in real estate. 12 The ap¬ 
plicability of the rule against perpetuities to op¬ 
tions is discussed m Perpetuities §§ 13, 56. It is 
no objection to the validity of an option that the 
holder thereof is under no obligation to exercise 
it. 19 

The fairness of an option agreement is to be 


judged under the conditions which prevail at the 
time the option is given. 14 

Reality of consent. Particular statements 15 and 
concealment 16 have been held not to constitute ac¬ 
tionable fraud, so as to invalidate an option. 

Particular evidence has been held to show that 
an optioner signed and acknowledged an option 
with full knowledge of its nature and contents, 17 
and that no fraud or deceit was practiced on him; 18 
other evidence has been held to sustain a verdict 
for a vendor in his suit to cancel an option on the 
ground of mistake as to the price to be paid for 
the property. 19 

Price of land; payment . The price to be paid for 
the property is an essential term 20 and must be 
agreed on ; 21 but the option contract need not con¬ 
tain any expressions as to the manner and form of 
payment of the purchase price of the property. 22 

Description of land. The description of land in 
an option to purchase must be sufficiently definite 


4. Wash —Phillipp v. Curtis, 216 P. 
2d 431, 35 Wash.2d 844. 

5. Ill.—Whitelaw v Brady, 121 N.E. 
2d 786. 3 Ill 2d 583 

0. Ohio.—Schenley ▼. Kauth, 122 
N.E 2d 189, 96 Ohio App 345. 
Writing 1 hold to oontain essentials 
Ohio.—Schenley v. Kauth, supra. 

7. Pa.—Hale v. Scanlon, 88 PaDist. 
& Co. 606, 65 Lack.Jur 89 
Options will he held roid for lack 

of certainty.—Krall v. Light, 210 S 
W.2d 739, 240 Mo.App. 480 

8. Md.—Foard v. Snider, 109 A 2d 
101—Barranco v. Kostens, 64 A. 2d 
326, 189 Md. 94—Moran v. Ham* 
mersla. 62 A.2d 727, 188 Md. 378. 

Terms held dear and unequivocal 
N.T—Cochran v. Taylor, 7 N-E.2d 89, 
273 N.Y. 172. 

Pa.—Fremburg v. Curchoe, Com.Pl, 
2 Lycoming 73. 

“Satisfactory” title 
In option providing for consum¬ 
mation of sale if title was found 
“satisfactory,” use of quoted word 
merely required a good and marketa¬ 
ble title, would not permit optionees 
to act arbitrarily, capriciously, or in 
bad faith in passing on title, and did 
not render option so indefinite as to 
be unenforceable against optionees 
after exercise of option.—Cummins 
V. Dixon, Mo., 265 S.W.2d 386. 

ft. Md.—Barranco v. Kostens, 64 A. 
2d 326, 189 Md. 94. 

1ft. Minn.—Wilcox Canadian Land 
Co. v. Stewart & Matthews Co., 119 
N.W. 694. 107 Minn. 86. 

Wis.—Machesky v. City of Milwau¬ 
kee, 263 N.W. 169. 214 Wis. 411. 


Instrument held Indefinite, uncer¬ 
tain, and lacking in mutuality, and 
not to constitute an option for pur¬ 
chase, but merely an agreement to 
execute a further trust agreement — 
Whitlow v. Wolfe, 186 P 2d 762, 82 
Cal App 2d 610. 

11. N C—Atkinson v Atkinson, 33 S 
E 2d 666, 225 N.C. 120. 

66 C J. p 493 note 60. 

12. Pa—Hale v. Scanlon, 88 Pa 
Diet. & Co 506, 65 Lack.Jur. 89. 

13. Cal—Jonas v. Leland, 176 P.2d 
764. 77 CaLApp 2d 770. 

Definition and nature of option see 
supra fi 4. 

14. Cal.—Denbo v Senness, 262 P 2d 
31. 120 Cal App.2d 863 

Profit or loss on resale of property 
held not to be considered on question 
—Denbo v. Senness, supra. 

Agreement held just sad reasonable 
Cal —Denbo v. Senness, supra. 

Option to match higher offer 
Provision in contract of sale of 
realty, giving prospective purchaser 
an option to match any higher offer 
made to stock trustees, was equita¬ 
ble—Asher v. Teter, 40 N E.2d 803, 
314 Ill.App. 200. 

15. Future cons tr u cti on on property 
Statements to effect that apart¬ 
ments would be constructed on the 
property or in the area, that road 
might be constructed through the 
property, and that future special as- j 
sessments might be levied —Hoy An- 
nett, Inc. v. Kerezsy, 57 N.W.2d 483, 
336 Mich. 169. 

lft. Oonoealment of Interested party 

Concealment of name of corpora¬ 
tion for which option was being pro¬ 
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cured related to possible future con¬ 
tingency and did not constitute such 
fraud—Roy Annett, Inc. v. Kerezsy, 
supra. 

17. NY—Sanford v Smith. 66 NY. 
S 2d 780. affirmed 77 NY.S2d 924. 
273 App Div. 928. 

18. N.Y.—Sanford v. Smith, supra. 

19. Ga.—Scott v. Gillis, 43 S E 2d 
95, 202 Ga. 220. 

20. Md —Moran v Hammersla, 62 A. 
2d 727. 188 Md 378. 

21. Ga —Pearson v. Horne, 77 S E 
387, 139 Ga 453. 

66 C J p 493 note 51 
Definite prloe held fixed 
Ohio—Schenley v. Kauth, 122 N.E 
2d 189, 96 Ohio App 345 
Or—Garnet v. Coop, 185 P.2d 670, 182 
Or. 78. 

Price not to exceed stated sum; 
metes and bounds 

(1) An option to purchase realty 
for not more than certain sum is not 
invalid as indefinite.—Trotter v. Lew¬ 
is, 46 A.2d 329, 185 Md. 528. 

(2) In an option to purchase at a 
price to be agreed on, but not to ex¬ 
ceed stated sum. such sum may be 
accepted by the optionee as the pur¬ 
chase price without further negotia¬ 
tion; option to buy land described 
by metes and bounds, the acreage of 
which was not definitely known, at a 
price to be agreed on but which was 
not to exceed stated sum per acre, 
was valid as containing an agreed on 
price.—Crotts v. Thomas. 28 8 E.2d 
158, 226 N.C. 385. 

22 . N.Y.—Swedish-American Nat. 

Bank v. Merz, 179 N.Y.8. 600. 
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to describe or identify a particular lot of land, 23 
and to enable one to go straightway to the premises 
and recognize them ; 24 but it is sufficiently described 
if it can be identified from its description with the 
aid of extrinsic evidence. 25 

Limitation as to time . An option for an indefi¬ 
nite term is nudum pactum. 26 An option which 
gives the optionee the first right to purchase when¬ 
ever the owner of the land desires to sell is not 
void for want of a limitation as to the time within 
which it may be exercised, 27 and an option whereby 
the owner of land agreed to sell it to the other par¬ 
ty at any price that may be offered for the prop¬ 
erty by other parties was not void for indefiniteness 
as to the time within which plaintiff was to accept 
the option. 26 

Exclusiveness . It is essential that the optioner 
part with the right to sell to any one other than the 
optionee for the time limited. 29 Thus, while an 
option to one person is in effect, the owner of the 
property cannot grant a second option to another 
person; 30 and one who secures an option know¬ 
ing that a previous option has been given secures no 
rights unless the optioner could revoke the prior 
option. 31 


VENDOR & PURCHASER §6 

Signing . The optionee need not sign the option, 62 
but where it was not to be binding and effective 
until signed and delivered, and the date was left 
blank to be filled in when the last signature was 
obtained, the date of the option was the date when 
the last signature was obtained. 36 

Revenue stamps have been held not necessaiy to 
options. 34 

Conditions . Options to purchase may, like other 
contracts, contain any conditions on which the par¬ 
ties choose to agree. 36 

Options to repurchase . A provision in the con¬ 
tract of sale giving the vendor the option to re¬ 
purchase the property sold is valid and is not con¬ 
trary to public policy; 36 provided it does not vio¬ 
late the rule against perpetuities, 37 it may be in¬ 
cluded in the deed conveying the property, 38 as 
well as in an independent agreement. 39 Such an 
option, to be effective, must be an option of vital¬ 
ity, 40 if actually made m good faith, it is en¬ 
forceable in equity. 41 

Such an option is invalid if it necessitates or 
contemplates a further agreement of the parties 
in essential matters, 42 but a particular option of 


23. Ga.—Bowles v. Babcock &. Wil¬ 
cox Co. 76 S E 2d 703, 209 Ga. 858— 
Hennon v. Gresham. 26 S E 2d 252 
196 Ga. 197. 

Description held sufficient 

Cal —Denbo v. Senness. 262 P 2d SI. 
120 Cal App 2d 863. 

Ga.—Williams v. Smith, 31 S E 2d 
873. 71 Ga.App. 632 

Ohio—Schenley v. Kauth, 122 NE2d 
189. 96 Ohio App 345. 

66 C J. p 493 note 53 [a]. 

24. Nev.—Do Remer v. Anderson. 
169 P. 737. 41 Nev. 287. 25 A.LR 
775. 

66 C J. p 493 note 53. 

25. Ga.—Bowlea v. Babcock ft Wil¬ 
cox Co.. 76 S.E 2d 703, 209 Ga 858 
—Williams v. Smith, 31 S E 2d 873. 
71 Ga.App. 632. 

66 C J p 493 note 54. 

26. La —Parrott v. McCormick, 71 
So. 623, 139 La. 318. 

66 C.J. p 493 note 55. 

Applicability of rule against perpetu¬ 
ities see Perpetuities fifi 13, 56. 

27. La —Price v. Town of Ruston, 
132 So. 858. 171 La. 985. 

Wis.— Corpus Juris quoted in Fleisch- 
man v. Zimmermann, 45 N.W.2d 
616, 618, 258 Wis. 194. 

28. Ga.—Pearson v. Horne, 77 S.E. 
387. 139 Ga. 453. 

29. Conn.— Corpus Juris cited in 
Santangelo v. Middlesex Theatre 7 
▲.2d 486, 433. 125 Conn. 572. 


Neb—Gessleman v. Phillips, 193 N. 
W. 750, 110 Neb. 416. 

30. Conn—Santangelo v. Middlesex 
Theatre, 7 A.2d 430. 125 Conn. 572 

31. Ala.—Bethea v. McCullough, 70 
So 680, 195 Ala. 480. 

Revocation generally see infra 8 15. 

32. Mich—Sulzberger v. Steinhauer, 
209 NW. 68. 235 Mich. 253. 

Effect of signature on nature of in¬ 
strument see supra | 5 b. 
Requirement by optioner 

However, where plaintiff failed to 
"sign the papers," as he was required 
to do by defendant's letter contain¬ 
ing an offer or option to purchase, 
but returned papers for modification, 
giving as his reason that the option 
would be without effect unless de¬ 
fendant's husband joined in the 
agreement, a binding contract or op¬ 
tion was not consummated —New- 
bern v. Pugh, 26 S.EL2d 899, 223 N.C 
348. 

33. Tenn.—Johnson v. Ford, 245 S 
W. 531, 147 Tenn. 63. 

34. Pa.—Hughes v. Antill, 23 Pa. 
Super. 290. 

35. U.S—Carter Coal Co v. Litz, D. 
C.Va, 54 F.Supp. 115, affirmed, CC. 
A.. 140 F.2d 934. 

Compliance with conditions see infra 
i 10 c. 

36. Tex.—Oliver v. Corzelius, Civ. 
App., 215 S.W.2d 231, affirmed in 
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part and reversed on other grounds 
in part 220 S W 2d 632. 148 Tex. 76. 
66 C J. p 632 note 62 

37. Tenn—Hall v. Crocker, 241 S.W. 
2d 548, 192 Tenn 506. 

Applicability of rule against perpe¬ 
tuities to options see Perpetuities 
5§ 13. 56. 

38. Wis.—Anderson v. Riegel, 281 
N W. 915. 229 Wis. 200. 

Clause as option to repurchase 

Clause in deed that, should grantee 
desire to sell property conveyed or 
should he die, grantor or his legal 
representative should have exclusive 
right to buy it at actual cost of Im¬ 
provements, should grantor so desire, 
was merely option to repurchase by 
which grantor retained in himself 
right to buy property at fixed price 
within certain time—Hall v. Crock¬ 
er, 241 S.W.2d 548, 192 Tenn. 506. 

39. Tenn.—Hall v. Crocker, supra. 

46 Or.—Gauge v. Hayes, 237 P.2d 
196, 193 Or. 51. 

41. Ga.—Barron v. Anderson, 48 S. 
E.2d 846, 204 Ga. 7. 

42. N.C.—Atkinson v. Atkinson, S3 
S EL 2d 666, 225 N.C. 120. 

Trios of pr o p erty 

Wis.—Machesky v. City of Milwau¬ 
kee. 253 N.W. 169, 214 Wis. 411. 
Provision for “rossonahlo profit” 
held to require further agreement.— 
Atkinson v. Atkinson. 33 S.£L2d 666. 
225 N.C. 129. 



91 C.J.S. 


§§6-7 VENDOR & PURCHASER 

this nature has been held not so indefinite as to 
make it impossible to gather from it the intention 
of the parties. 43 

§ 7. -Consideration 

a. In general 

b. Seal 

c. Payment of consideration 

<L Forfeiture, loss, or return of option 
money 

a. In General 

Except where a teal makes It unnecessary, considera¬ 
tion le essential to an option, although authorities dis¬ 
agree as to whether a nominal consideration Is sufficient. 
The consideration must be separate and distinct from the 
purchase price of the land. 

Unless, as discussed infra subdivision b of this 
section, the option is under seal and the seal in the 
particular jurisdiction renders a consideration un¬ 


necessary, an option, to be valid and effective, must 
be supported by a consideration; 44 in the absence of 
consideration, an attempted, or so-called, option is, 
in effect, a mere offer, 46 and, as discussed infra S 
15, may be withdrawn at any time before acceptance. 
However, it is also held that an option is not bind¬ 
ing as a contract where there is no consideration, 
unless it is accepted within the time limit and be¬ 
fore the offer is withdrawn. 46 

As a general rule, the courts will not enter into 
an inquiry as to the adequacy of the consideration. 47 
As long as the option is supported by a valuable 
consideration, it is binding whether or not the con¬ 
sideration is adequate, 48 and if it is accepted be¬ 
fore it is revoked, the adequacy of the consideration 
is immaterial. 48 So, a nominal consideration has 
been held sufficient, 50 although the contrary has also 
been held. 51 If the consideration for the purchase 
of the property is adequate, the consideration for 


43. Md.—Foard v. Snider, 109 A 2d 

101 . 

44. D.C.—Rosenkoff v. Mariani, 207 
F.2d 449. 93 US.App.DC. Ill 

Ga—Corpus Juris cited in Jones v. 
Vereen. 182 S E. 627, 62 Ga.App. 
167. 

N.J.—Salem County Beagle Club v. 
Diggs, 62 A.2d 484, 1 N.J.Super 
664. 

Ohio.—Schenley ▼. Kauth, 122 N E.2d 
189. 96 Ohio App. 345. 

Or.—Balia v. Ireland, 196 P.2d 445, 
183 Or. 663. 

Via.—Leech v. Harman, 197 S.E. 465, 
171 Va 35—Shirley v. Van Every, 
167 S.E. 345, 159 Va. 762. 

Wash.—Hopkins v. Berlin, 196 P.2d 
347, 31 Wash.2d 260. 

Wis—Barr v. Granahan, 88 N" W.2d 
705, 255 Wis. 192, 10 A.L.R.2d 227 
66 C.J P 494 note 68. 

Consideration for: 

Assignment of option see infra I 
16. 

Options to purchase mining prop¬ 
erty see Hines and Minerals § 
148 b. 

Valuable consideration required 

Ill.—Whitelaw ▼. Brady, 121 NE 2d 
785, 3 Ill 2d 583—Keefer ▼. United 
Electric Coal Cos., 10 N.E2d 836, 
292 Ill App 36. 

Okl.—Bowen v. Vance, 218 P.2d 628, 
203 Okl 136. 

Or.—Aspinwall v. Ryan, 226 P.2d 814, 
190 Or. 530. 

Tenn.—Jones ▼. Horner, 260 S.W.2d 
198, 36 Tenn.App. 657 
Wash.—McFerran v. Heroux, 269 P. 
2d 815, 44 Wash.2d 631—Whitworth 
v. Enitai Lumber Co. v 220 P.2d 328, 
86 Wash.2d 767. 

Hepostt as consideration 

Deposit of fifty dollars evidenced 
by instrument stating that it was a 


deposit by named person on described 
property and that such person had 
option to buy constituted considera¬ 
tion. notwithstanding that it was to 
be a credit on the eventual closing — 
In re Hayes’ Estate, 84 N.T S 2d 593. 
193 Mlsc 764. 

Consideration held shown 
Cal—Jonas v. Leland, 176 P.2d 764, 
77 Cal App.2d 770. 

Consideration held valid 
Tex—Oliver v. Corzelius, Civ.App . 
215 S W 2d 231, affirmed in part 
and reversed on other grounds in 
part 220 S.W 2d 632. 148 Tex 76. 

Consideration held adequate or suffi¬ 
cient 

(1) Where land to which option 
related had cost optioner $6,000. pay¬ 
ment of $3,000 and optionee's serv¬ 
ices resulting in agreement whereby 
optionor bad right to purchase 406 
acres of other land at price of $525,- 
000 were adequate consideration.— 
Denbo v. Senness, 262 P 2d 31, 120 
Cal.App 2d 863. 

(2) Other consideration—Fleisch- 
man v. Zimmermann, 45 N.W.2d 616, 
258 Win 194—66 G.J. p 494 note 68 
Cbl. 

Consideration, held ample 

Okl.—Bowen v. Vance, 218 P.2d 628, 
203 Okl. 136. 

Prftoe held inadequate and unfair 

Testimony that option price was 
less than half the value of the land 
would sustain conclusion that price 
was not adequate, fair, or reasonable. 
—Auslen v. Johnson, 257 P2d 664, 
118 Cal.App.2d 319. 

45. U.S.—Pittsburgh Equitable Me¬ 
ter Co. v. Paul C. Loeber A Co., C. 
C.A.I11., 160 F.2d 721. 

Or—Aspinwall v. Ryan, 386 P,8d 814, 
190 Or. 530. 


Option as offer generally see supra 
§ 4 b. 

Unilateral offer 

Ill—Whitelaw v. Brady. 121 NE 2d 
785. 3 Ill 2d 583. 

46. Ky—Ford v. McGregor. 234 8 
W 2d 493. 314 Ky 116—Combs v. 
Turner. 200 SW2d 288. 304 Ky. 
179 

Miss.—Hoiifield v. Veterans’ Farm & 
Home Bd. of State, 67 So.2d 456. 
218 Miss. 446. 

Effect of aeoeptaaoe generally see in¬ 
fra § 13. 

47. N Y —Sanford v. Smith, 66 N.Y 
S.2d 780. affirmed 77 N.Y.S.2d 924, 
273 AppDiv. 928. 

4a Ark —Corpus Juris cited In 

Gladish v. Drainage Dist. No 17 of 
Mississippi County, 230 S.W.2d 490, 
492. 217 Ark 411. 

66 C.J p 494 note 70 
Rule at law or in equity 
U.S—Carter Oil Co. v. Owen, D.C. 
Ill., 27 F Supp. 74. 

49. U.S —Carter Oil Co. v. Owen, su¬ 
pra. 

50. Cal —Marsh v. Lott, 97 P. 168, 8 
Cal App. 384. 

66 C.J. p 494 note 71. 

Any valuable consideration, even 

though nominal, is sufficient.—Carter 
Oil Co. v. Owen, DC.I11, 27 F.Supp. 
74. 

5L Ky—Thompson v. Reid, 101 S. 
W 964, 126 Ky. 685, 31 Ky.L 176. 
10 L.R.A..N.S., 195, 128 Am S.R. 
259. 

66 C.J. p 495 note 72. 

One dollar held insufficient.—Du- 
clos v. Turner, 166 S.W.2d 251, 204 
Ark. 1000. 
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the option, however small, is binding.** The ques¬ 
tion of the adequacy of the consideration is to be 
judged under the conditions which prevail at the 
time the option is given. 6 * 

The consideration for an option may consist 
of some benefit to the optioner, 64 of money, or other 
thing of value, given, exchanged, or paid, 66 or of 
some promise or undertaking, on the part of the 
optionee, to pay, give, or exchange such thing of 
value, 66 or to do 67 or not to do 68 some lawful act 
or acts, as where he assumes a mortgage on the 
realty; 6 * or the consideration may consist solely 
of the mutual promises arising out of the acceptance 
of the option before it is withdrawn. 60 Expenses 
incurred before an offer is withdrawn do not fur¬ 
nish consideration so as to make the offer an op¬ 
tion 61 

The consideration for the option must be sepa¬ 
rate and distinct from the consideration for the 
sale, or the purchase price of the land, 62 although 
it may afterward be applied toward the payment of 
the purchase price; 63 hence, the obligation of the 
optionee to pay the stipulated purchase price in 
case he elects to exercise the option and purchase 
the property is, m itself, not a sufficient legal con- 
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sideration for the option. 64 Where, however, a 
deed was made conveying a lot of land and at the 
same time, for the same consideration, a separate 
agreement was made by the grantors in the deed to 
convey to the grantee an adjoining parcel under 
certain circumstances, the deed and agreement 
should be considered as one contract, one consid¬ 
eration operating as the purchase money of both. 66 

b. Seal 

Authorities differ as to whether a seal on an option 
renders a consideration unnecessary. 

Under some authorities, if the instrument giving 
an option to purchase or sell land is under seal, it 
imports a consideration, or, more properly, renders 
one unnecessary, and is binding without any actual 
consideration, 66 in the absence of a statute destroy¬ 
ing the effect of a seal as importing consideration; 67 
under other authorities, the agreement will not be 
enforced if there is in fact no consideration, even 
though it is under seal. 68 So, a seal on an option 
has been held conclusively presumed to import 
consideration, 69 or has been held to estop the par¬ 
ties thereto to assert want of consideration; 70 but 
under the language of a statute the seal may afford 
I only presumptive evidence of consideration, 71 and 


88. Utah—Thomas v. Johnson. 186 
P 487. 66 Utah 424. 

One dollar 

Okl —Powell v. Moore, 231 P.2d 695, 
204 Okl. 506. 

S3. Cal —Denbo v. Senness. 262 P 2d 
31. 120 Cal.App.2d 863. 

Profit or loan on resale 

Where consideration was, in ad¬ 
dition to cash, the obtaining by 
optionee of agreement under which 
optioner would have right to buy 
certain land from third party, any 
profits made or losses sustained by 
optioner in resales were not to be 
considered in determining adequacy 
of consideration for the option.—Den¬ 
bo v. Senness. supra. 

84. U S.—Carter Oil Co v. Owen. D. 
C.I11., 27 F.Supp. 74. 

88. U 8.—Carter Oil Co. v. Owen, su¬ 
pra. 

88. U 8.—Carter Oil Co. ▼. Owen, su¬ 
pra. 

87. U.S.—Carter Oil Co. v. Owen, su¬ 
pra. 

66 C.J. p 495 note 75 

88. U.S.—Carter Oil Co. v. Owen, su¬ 
pra. 

89. Ark —Duel os v. Turner, 166 S.W. 
2d 251, 204 Ark. 1000. 

80. U.S.—Carter Oil Co. v. Owen, D. 

C.111., 27 F.Supp. 74 
Ky.—Ford v. McGregor, 234 8 W.2d 
498, 314 Ky. 116-Combs v. Turn- 
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er. 200 SW2d 288, 304 Ky. 179—1 
Klatch v. Simpson, 34 S.W 2d 951. 
237 Ky. 84. 

Miss —Holifield ▼. Veterans' Farm ft 
Home Board of State. 67 So 2d 456, 
218 Miss. 446. 

Effect of acceptance generally see in¬ 
fra fi 13. 

81. Miss—Bancroft r. Martin, 109 
So 859. Ill So 434, 144 Miss 384. 

66 C J. p 495 note 74. 

62. Ga.—Corpus Juris cited in Jones 
v. Vereen, 182 S E. 627, 52 Ga.App. 
157 

Ky—Ford v. McGregor. 234 S.W.2d 
493. 314 Ky 116. 

Minn —Corpus Juris cited la Country 
Club Oil Co v Dee. 58 N.W.2d 247, 
250, 239 Minn 148. 

Okl—Bowen v. Vance, 218 P.2d 628, 
203 Okl. 136. 

Or—Aspinwall v. Ryan, 226 P.2d 814, 
190 Or. 530. 

66 C J. p 495 note 76. 

63. Minn.—Country Club Oil Co. v 
Lee. 68 N.W.2d 247, 239 Minn 148 

N Y —In re Hayes' Estate, 84 N.Y S 
2d 693, 193 Misc. 764. 

66 C.J. p 495 note 77. 

Advance payment held not considera¬ 
tion 

Under vendor's agreement to sell 
certain described realty at stipulated 
price, and providing that payment of 
one hundred dollars was acknowl¬ 
edged, balance on delivery of deed, 
one hundred dollar payment was not 
intended as consideration for option 
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but was simply an advance payment 
on purchase price—Aspinwall v. Ry¬ 
an. 226 P.2d 814. 190 Or. 530. 

64. Minn—Country Club Oil Co. v 
Lee. 58 NW.2d 247. 239 Minn 148 

68. N.J.—Myers v. Metzger. 48 A. 
1113, 61 NJ.Eq. 522, reversed on 
other grounds 52 A. 274. 63 N.J.Eq 
779. 

86. U.S.—Willard v. Tayloe. Dist 
Col. 8 Wall. 557. 19 L.Ed. 501 

N C —Crotts v Thomas, 88 S.E 2d 
158. 226 N C 385 

Pa.—Kubel v. Healey, Com PI., 49 
Lack Jur 101. 

66 C.J. p 495 note 80u 
At oommoa law 

Va.—Leech v. Harman, 197 S.E. 455. 
171 Va. 35—Shirley v. Van Every, 
167 S E 345, 159 Va. 762 

87. U.S.—Carter Oil Co. v. Owen. IX 
C Ill.. 27 F.Supp. 74. 

68. Or—Mossie v. Cyrus, 119 P. 
485. 624, 61 Or. 17. 

66 C.J. p 495 note 81. 

69. N.Y.—In re Levy's Estate, 8 N. 
Y.S.2d 858, 169 Misc. 785. 

70u N.Y.—Cochran v. Taylor, 7 N.E. 
2d 89, 274 N Y. 172. 

Option held sealed instrument 
within requirement of statute.—Coch¬ 
ran v. Taylor, supra. 

7L Win—Helbig v. Bonsness, 277 N. 
W. 634, 227 Wis. 52, 115 A.L.R. 872. 
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§§ 7-8 VENDOR & PURCHASER 

under other authority, such a seal is not conclusive 
or presumptive evidence of consideration. 71 

c. Payment of Oomdderatioii 

The fact that tha recited consideration hat not been 
paid does not necoaearily defeat the option or render It 
lose enforceable; but the optioner may recover a con¬ 
sideration recited but not paid. 

The fact that the consideration named in the op¬ 
tion contract has not been paid does not necessarily 
defeat the contract or render it less enforceable. 73 
It has been held that a recital of consideration will 
not prevent the optioner from showing that in fact 
no consideration was paid; 74 but by other author¬ 
ity a grantor’s executor has been held estopped to 
deny the receipt of the consideration where the op¬ 
tion recites an acknowledgment of the receipt there¬ 
of. 75 If the recited consideration has not been paid, 
the optioner may recover it. 76 

An agreement, entered into after an option is 
given, that if the prospective purchaser is unable to 
consummate the purchase, his option money will be 
repaid, requires an independent consideration. 77 

d. Forfeiture, Loss, or Return of Option Money 

Ordinarily, an optionee failing to exercise his option 
within the allotted time forfeits to the optioner the money 
he has paid for the option. 

Ordinarily, on the failure of the optionee to ex¬ 


ercise his option within the time allotted, he for¬ 
feits the money which he has paid for the option, 78 
especially where the contract so provides, 79 and 
even in the absence of an express provision to that 
effect; 80 and a provision for forfeiture of the op¬ 
tion money does not of itself render the contract un¬ 
reasonable or objectionable. 81 The money so for¬ 
feited becomes the property of the optioner. 82 
Where, however, the optioner cannot comply with 
the agreement, it has been held that the optionee 
may recover back the payment; 88 and where the 
payment was induced by the fraud of the optioner, 
it may be recovered back. 84 

A contract providing that if the offer is accepted 
by the vendor, the purchaser agrees to complete 
the purchase within the time indicated or forfeit his 
deposit does not give the purchaser an option ei¬ 
ther to complete the purchase or to forfeit the de¬ 
posit and be released from liability on the con¬ 
tract. 85 

§ 8. Construction 

An option must be construed as a whole, and so as 
to effectuate the parties’ intention, as gathered from their 
acts, the language employed, and the surrounding cir¬ 
cumstances. Strict construction has been required. 

An option contract must be construed as a whole, 86 
and as written, 87 giving every clause its plain mcan- 


72. N.Y.—Sanford v Smith. 66 N Y. 
S.2d 780. affirmed 77 N.YS.2d 924. 
273 App.Div. 928. 

73. Pa.—Real Estate Co. of Pitts¬ 
burgh v. Rudolph, 153 A. 438. 301 
Pa. 502. 

66 C J P 495 note 82. 

74b Cal.—Raymer ▼. Hobbs. 146 P. 

906. 26 CaLApp. 298. 

Miss.—Stigler v. Jaap, 85 80 . 948. 83 
Miss. 351. 

75. N.Y.—Sanford v. Smith, 66 N.Y 
S 2d 780. affirmed 77 N.Y.S.2d 924. 
273 App.Div. 928. 

70. Ala.—Bethea v. McCullough, 70 
So. 680. 196 Ala. 480. 

77. Wash—Hopkins v. Barlin. 196 
P 2d 347, 31 Wash.2d 260. 

78. Kan.— Corpus Juris died la 
Shotzman v. Ward. 239 P.2d 935. 
941, 172 Kan. 272— Corpus Juris 
cited la Anderson ▼. Ericson, 87 P. 
2d 640. 543. 149 Kan. 270. 

Pa—Gulf Oil Corp. v. Fenner, Com. 
PI., 86 Luz Leg.Reg. 280—Frem- 
berg v. Curchoe, Com.Pl., 2 Lycom¬ 
ing 132. 

Tex.—McWhlrter v. Morrow, Civ. 

App., 203 S.W.2d 317. 

Wash.—Whitworth v. Enitai Lumber 
Co., 220 P.2d 328. 86 Wash.2d 767. 

66 C.J. p 496 note 86 . 

Vo forfeiture 

However, it has been held that “no 


forfeiture results from a strict en¬ 
forcement of its terms"—Leslie v. 
Federal Finance Co., 92 P.2d 906, 910, 
14 Cal 2d 73. 

Compensation to optioner 

He thus theoretically compensates 
the optioner for holding the property 
for the option until the expiration 
date.—Callender v. Price, 87 PaDist. 
& Co. 501, 55 Lack.Jur. 93. 

79. Or—Garnet v. Coop, 185 P.2d 
670. 182 Or. 78. 

SD — Rapp v. Petrik. 249 N.W. 736, 
61 S.D. 426. 

Tex.—King v. Kloh, Civ.App., 10 S. 
W.2d 1043. 

90. Minn.—Country Club Oil Co. v. 

Lee, 58 N.W 2d 247, 239 Minn. 148. 
8 L Ky.—Delano v. Saylor, 113 S.W. 
888 . 

82. Tex.—King v. Kloh, Civ.App. t 10 
8 W 2d 1043. 

66 C.J. p 496 note 89. 

83. N.Y.—Renol Holding Corp. v. 
Lanken&u, 116 N.Y.S.2d 861. 

Pa—Kubel v. Healey, Com.Pl., 49 
Lack.Jur. 101. 

66 C.J. p 496 note 90. 

Complaint for return of deposits 

Where plaintiff, in original com¬ 
plaint, sought return of deposit paid 
under option, amendment seeking 
specific performance of option before 
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defendant had filed responsive plead¬ 
ing to original complaint was author¬ 
ized and was not subject to objection 
that a new and distinct cause of ac¬ 
tion was stated —Kalish v. Brice, 
Colo., 274 P.2d 600. 

Knowledge of extent of realty 
Fact that optionee executed con¬ 
tract when it allegedly knew that 
realty was not as large as it was de¬ 
scribed to be in option agreement and 
contract did not defeat Its right to re¬ 
cover original payment under option, 
although option payment became part 
of down payment recited in contract. 
—Renol Holding Corp. v. Lankenau. 
116 N Y.S.2d 861. 

84. N.C—Torrey v. McFadyen. 81 S. 
E. 296. 165 NC. 287. 

85. Mich.—Randall v. Douglass, 22 
N.W.2d 721. 221 Mich. 492. 

88 . Minn.—Country Club Oil Co. v. 
Lee. 58 N.W.2d 247, 239 Minn. 148. 

87. Ga.— Corpus Juris oitsd la Jones 
v Vereen, 182 8.EL 627, 52 Ga.App. 
157. 

Kan.— Corpus Juris oitsd la Shotz¬ 
man v. Ward, 239 P.2d 985, 941, 172 
Kan. 272. 

Pa.—Real Estate Co. of Pittsburgh v. 
Rudolph, 163 A. 488, 301 Pa. 502. 

Option as to rofuad or uoalag pro¬ 
ceedings 

A contract fur sale of realty pro- 
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ing;*« as far as is reasonably possible, it is to be 
construed so as to harmonize all of its parts. 89 

The endeavor must be to give effect to the inten¬ 
tion of the parties. 90 Such intention may be gath¬ 
ered from the language employed, 91 the acts of the 
parties, 92 and the surrounding facts and circum¬ 
stances attendant on the transaction; 92 it must be 
gathered from the entire instrument 94 and from 
the express provisions construed together, 99 and 
not from isolated clauses. 96 

Options should be strictly construed 97 and not 
extended beyond the express provisions thereof. 98 
The terms of an option should be precisely re¬ 
garded" and enforced without addition or altera¬ 
tion. 1 

The law applicable thereto is an integral part of 
an option contract. 2 

Construction by parties. The construction placed 
on the contract by the parties will be followed in 
cases of ambiguity or uncertainty ; 3 and such prac¬ 
tical construction has been held to remove the un¬ 
certainty resulting from ambiguity as to the mean¬ 
ing of a particular instrument. 4 
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Construction in favor of optioner or optionee. 
It has been held that it may be true in a general 
sense that option contracts are to be construed 
against the optionee ; 6 likewise, that options for the 
purchase of real estate are usually strictly con¬ 
strued as against the person whose right it is to 
exercise the option. 6 So, if an option to purchase 
or sell, given to a broker and prepared by him, is 
ambiguous, doubts with respect to its meaning 
have been required to be resolved against him and 
in favor of the optioner; 7 and where the terms 
of a preemptive right option are set forth on the 
optionee's printed form, all ambiguities must be re¬ 
solved against the optionee, 8 particularly those that 
must be construed in favor of the party bound. 9 

On the other hand, it has been held that a pur¬ 
chase option is largely for the benefit of the op¬ 
tionee and must be construed with that fact in 
mind. 10 

Estate to be granted. When an option does not 
specify what estate shall be granted, it calls for 
an estate in fee simple, 1,1 or includes an assurance 
that a conveyance in fee will be made, 12 unless it 


vldlng that if realty was not in busi¬ 
ness or commercial zone, vendors 
would institute necessary zoning pro¬ 
ceedings or refund deposit and ex¬ 
penses. at purchaser’s option, gave 
purchaser option for refund or to 
have vendors institute such proceed¬ 
ings.—Cline v Kurzweil. 58 A 2d 281, 
141 NJ.Eq. 508, affirmed 64 A.2d 66, 
1 N.J. 407. 

88. Pa.—Real Estate Co. of Pitts¬ 
burgh v. Rudolph, 153 A. 438, 301 
Pa. 602. 

66 C J p 496 note 94. 

89. Minn—Country Club Oil Co v 
Lee, 58 NW.2d 247, 239 Minn 148 

Glaus* voiding option on pertain con¬ 
ditions 

Parties may contract to make op¬ 
tion void upon certain conditions, 
and, when such clause is expressly 
provided, it must be construed as 
part of whole instrument and cannot 
be ignored unless illegal or contrary 
to public policy.—Keefer ▼. United 
Electric Coal Cos., 10 N.E.2d 836, 292 
Ill.App. SO. 

90. Ga.—Bowles ▼. Babcock & Wil¬ 
cox Co.. 70 S.E. 703, 209 Ga. 858— 
Whitney v. Hagan. 10 8.E2d 779. 
66 Ga.App. 849. 

Ill.—Northern Illinois Coal Corpora¬ 
tion v. Cryder, 197 N.E. 750, 361 
J1L 274. 101 A.L.R. 1420. 

Minn.—Country Club Oil Co. Lee, 
58 N.W.2d 247. 239 Minn. 148. 

66 C.J. p 496 note 96. 

Or.—Garnet v. Coop, 185 P.2d 670, 182 
Or. 76. 


Intention as to grading of land by 

optioner— Terry v Raif, 130 N.Y.S 
2d 159, 205 Misc. 1059. 

91. Ill —Keefer v. United Electric 
Coal Cos., 10 N E 2d 836, 292 Ill. 
App 36 

92. III.—Northern Illinois Coal Cor¬ 
poration v. Cryder, 197 N.E 750, 361 
Ill. 274, 101 UR. 1420. 

66 C J p 497 note 96. 

93. Ill—Northern Illinois Coal Cor¬ 
poration v Cryder, supra. 

94. Ill —Keefer v. United Electric 
Coal Cos., 10 N E 2d 836, 292 Ill. 
App 36 

Minn—Country Club Oil Co v. Lee, 
58 N W.2d 247. 239 Minn. 148. 

95. Ill.—Keefer v. United Electric 
Coal Cos, 10 N.E.2d 836. 292 Ill. 
App. 36. 

96. Minn.—Country Club Oil Co. v. 
Lee, 68 N.W.2d 247, 239 Minn. 148. 

97. Neb —Master Laboratories v. 
Chesnut, 49 NW2d 693, 164 Neb 
749—Wright v. Barclay, 36 N.W.2d 
645, 151 Neb. 94. 

98. Neb.—Master Laboratories v. 
Chesnut, 49 N.W.2d 693, 154 Neb 
749—Wright v. Barclay, 36 N.W.2d 
645, 151 Neb. 94. 

99. Neb.—Master Laboratories v 
Chesnut, 49 N.W.2d 693, 154 Neb. 
749. 

L Neb.—Master Laboratories v. 
| Chesnut, supra. 

2. Idaho.—Locklear v. Tucker, 203 
| P.2d 380. 69 Idaho 84. 
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Matters determined In absenoe of 
covenants 

In absence of covenants to con¬ 
trary the applicable law determines 
who is entitled to possession, who is 
to pay taxes, results which would fol¬ 
low a default, and type of deed to be 
furnished where agreement provides 
for deed conveying premises.—Lock¬ 
lear v Tucker, supra. 

3. Ga.—Bridges v. Shirling, 105 SE 
862, 26 Ga App. 279. 

Ill.—Northern Illinois Coal Corpora¬ 
tion v. Cryder, 197 N.E. 750, 361 
Ill. 274, 101 A.L.R. 1420. 

4. Or—Lowe v Harmon. 169 P.2d 
887. 179 Or. 311 

5. Tex.—Sinclair Refining Co v. All- 
britton, 218 SW.2d 185, 147 Tex 
468, 8 A.L R 2d 595 

8. Mo—Krall v Light. 210 S.W.2d 
739, 240 Mo.App 480. 

7. Mont.—Johnson v. Smith, 269 P. 

2d 384. 127 Mont 694. 

8L N J.—Socony-Vacuum Oil Co. v. 
Pabian, 108 A.2d 503. 32 N.J.Super. 
390. 

9. N.J.—Socony-Vacuum Oil Co. v. 
Pabian, supra. 

10. Tex.—Sinclair Refining Co. v. 
Allbritton. 218 S.W.2d 185, 147 Tex. 
468, 8 A L.R.2d 695. 

Rule applied to option in lease see 
Landlord and Tenant 5 81 e. 

11. Or.—Lowe v. Harmon, 116 P.2d 
297, 167 Or. 123. 

12 . N.J.—Patsourakos v. Kolloutos, 
26 A.2d 882. 132 N.JJDq. 87, affirm¬ 
ed 30 A.2d 87, 138 N.J.Kq. 87. 
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appears that the parties intended to contract on 
the basis of a lesser estate; 1 * and it amounts to an 
undertaking to convey a complete title in fee sim¬ 
ple, free and clear of incumbrances. 14 

Time for delivery of property . Where an option 
does not specifically fix the time for delivery of the 
property, the time for delivery is a reasonable time 
after acceptance of the offer. 16 

§ 9. Acceptance or Exercise of Option 

The “exercise” of an option la merely the optionee's 
election to purchase the property. 

The "exercise" of an option is merely the elec¬ 
tion of the optionee to purchase the property; 16 
and by the use of the word "accept" m a particular 
option contract, the parties have been held to mean 
the same as "exercising" the option. 17 

Particular evidence has been held insufficient 
to establish an optionee’s contention that he was 
prevented by the optioner from carrying out the 
terms of the option. 18 


01 C.J.S. 

§ 10. -Necessity, Porno, and Sufficiency 

of Acceptance 

a. In general 

b. Oral or written acceptance 

c. Compliance with conditions 

d. Acceptance implied from conduct 

e. Communication of acceptance 

a. In General 

An option cannot bs enforced as a contract until 
exercised by acceptance. Acceptance must be in the 
manner prescribed by law or the option contract; It 
must be unqualified and unconditional, and conform to 
the terms of the option. 

As discussed supra § 5 a, an option does not con¬ 
stitute a sale or a contract to sell, and it cannot be 
enforced as a contract by either party thereto until 
it is exercised by acceptance of the offer. 1 * Wheth¬ 
er performance by an optionee has been made or ten¬ 
dered is a fact question. 20 

The election to exercise an option must be made 
in the way and manner prescribed by law 21 or 
specified in the option contract, 22 or m the form 


13. N.J.—Patsourakos v. Kolloutos, 
supra. 

Or.—Liowe v. Harmon. 115 P.2d 297. 
167 Or. 128. 

14. N.J.—Patsourakos v. Kolloutos, 
26 A 2d 882. 132 NJEq. 87. affirmed 
89 A 2d 27, 133 NJEq. 37. 

16. Vt—Ackerman v. Carpenter, 29 
A.2d 922, 113 Vt 77. 

16. US.— Corpus Juris cited in Mc- 
Vay v. Swift, C.C.A.P!a., 91 F2d 

208. 209. 

Cal.— Corpus Juris quoted in Murfee 
v. Porter, 214 P.2d 643. 549, 96 CaL 
App.2d 9. 

66 C.J. p 497 note 1. 

“Exercise” sad “election to exer¬ 
cise" held to have been used inter¬ 
changeably and with the same Intent 
and meaning.—C&llisch v. Farnham, 
188 P 2d 775, 82 Cal.App 2d 427. 

17. Mont.—Calvin v. Custer County, 
107 P.2d 134, 111 Mont. 162. 

1& N.D.—Hultberg v. City of Garri¬ 
son, 56 NW.2d 319. 

19. U.S.— Corpus Juris cited in Mc- 
Vay v. Swift, C.C.A.L*u, 91 F.2d 208, 

209. 

Ala.—Asbury v. Cochran, 9 So. 2d 
887, 248 Ala. 281. 

Ill.—Morris v. Goldthorp, 60 N.RL2d 
857. 390 IlL 186—Van Meter v. 
Downing. 104 N.E.2d 120, 345 IlL 
App. 605. 

Kan.—Corpus Juris cited in Shots- 
man v. Ward, 239 P.2d 935. 941, 172 
Kan. 272. 

Mo.—Chapman ▼. Breese, 198 &W.2d 
717, 855 Mo. 873. 

N.D.—Hultberg v. City of Garrison. 
96 N.W.2d 319—Kem v. Kelner, 27 


N.W2d 667. 75 ND 292—Larson 
v. Wood. 25 NW2d 100, 75 N.D. 9. 
Or.—Balia v. Ireland. 196 P.2d 445, 
183 Or. 663. 

Tex—Copeland v. Bennett, Civ App, 
243 S W.2d 264—Sinclair Refining 
Co. v Albritton, Civ.App, 213 S W. 
2d 139, reversed on other grounds 
218 S.W 2d 185. 147 Tex. 468. 8 A.L. 
R 2d 595. 

66 C.J. p 497 note 99. 

Vo elements of sale 

Until option is exercised. It con¬ 
tains no elements of a sale 
U.S.—Reynolds v. Maples, C.A.Mlss., 
214 F.2d 395. 

La.—Lakeside Dairies v. Gregersen, 
46 So.2d 752, 217 La. 510. 
Performance or tender 

One seeking relief under an option 
must in general show an actual per¬ 
formance on his own part or a tender 
of performance.—In re Hayes' Es¬ 
tate, 84 N.T.S.2d 693. 193 Misc. 764. 
Option to repurchase 
Ill.—Moehling v. Pierce. 121 N.E.2d 
736, 8 Ill.2d 418. 

90. Minn.—Ferch v. Hiller. 295 N.W. 
504, 209 Minn. 124. 

2L U.S.—McVay v. Swift, C.C.A.La., 
91 F.2d 208. 

22. U.S.—Reynolds v. Maples, GJL 
Miss., 214 F.2d 395. 

IlL—Hamilton County v. Sloan. 65 X. 
IS.2d 68. 887 HI. 24. 

Tenn.—Hall v. Crocker, 241 8.W.2d 
648, 192 Tenn. 506. 

Tex.—Sinclair Refining Co. v. Albrit¬ 
ton, Civ^App., 213 S.W.2d 189, re¬ 
versed on other grounds 218 8.W.3d 
185, 147 Tex. 468, 8 AX.R.2d 595— 
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G&mbill v. Snow. Civ App., 189 S.W 
2d 33, refused for want of merit. 
Acceptance held Shown 

(1) Generally. 

Ark—Killingsworth v. Tatum, 167 S. 

W 2d 30. 203 Ark 354. 

NC—Rochelle v Dunn, 182 SB. 462. 
208 N C. 863. 

Okl — Powell v. Moore. 281 P.2d 695, 
204 Okl. 505. 

Pa — Taylor v. Hartman, 87 A.2d 786, 
370 Pa. 146 

(2) Letter held acceptance, as suf¬ 
ficient statement that optionee was 
ready and willing to carry out terms 
of offer—Ackerman v. Carpenter, 29 
A 2d 922. 113 Vt 77. 

Acceptance held not Shown 

(1) Telegram held not sufficient 
acceptance —Mathieu v. Wubbe. 47 N. 
W 2d 670. 330 Mich. 408. 

(2) Option to repurchase property. 
—Shotzman v. Ward, 289 P.2d 935, 
172 Kan. 272. 

Exercise of option held not Shown 
Ark.—Gladish v. Drainage Diet. No. 
17 of Mississippi County, 230 S.W. 
2d 490, 217 Ark. 411. 

Wash.—Whitworth v. Enitai Dumber 
Co. 220 P.2d 328, 28 Wash.td 767. 
Construction of particular words 
In construing opening eentenoe of 
purported acceptance, words convey¬ 
ing thought that optionee wss ready 
to exercise option and was ready, 
able, and willing to pay purchase 
price were required to be considered 
with remainder of sentence In which 
they were found, and with ail lan¬ 
guage which followed them In pur¬ 
ported acceptance.—Morris v. Goid- 
thoift 3* N.BL 2 d 857, 890 Z1L 181, 
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provided by its terms." No particular form of no- The acceptance of an option, to be effectual, 
tice is required in the absence of a provision to must be unqualified, 26 absolute, 27 unconditional, 22 
that effect in the instrument granting the option. 24 unequivocal, 29 unambiguous, 30 positive, 21 without 
Acceptance of an option is usually intended to be reservation, 32 and according to the terms or con- 
made by performance by the optionee. 26 ditions of the option. 32 Substantial compliance with 


83. Ill—Hamilton County v. Sloan. 
65 N.E 2d 68. 387 Ill. 24. 

84. Pa.—Taylor v Hartman. 87 A2d 
785. 370 Pa. 146—Detwiler v. Ca¬ 
pone. 55 A 2d 380. 357 Pa. 495. 

SB. Mo.—Lively v. Tabor. 107 S.W.2d 
62. 341 Mo 852. Ill A.LR. 976. 

26. Ala.—Corpus Juris sited in Me- 
Gowln v Cobb. 32 So 2d 36. 38. 249 
Ala. 561. 

Ran— Corpus Juris sited in Shotz- 
m&n v. Ward. 239 P 2d 935. 941, 172 
Kan 272 

Tenn—Jones v. Horner. 260 S.W.2d 
198. 36 TennApp. 657. 

•66 C.J. p 498 note 4 
Error in description 

Where optionee did not discover er¬ 
ror in description of premises in op¬ 
tion In time to secure reformation 
before exercising option, notice of 
election to exercise option, in which 
description was set out as it appear¬ 
ed in the option, was a proper and 
unqual tiled acceptance —Lanper v 
Btegerwald Lumber Co, 55 N W 2d 
389. 262 Wis. 383. 36 A L R 2d 679. 
rehearing denied 56 NW2d 612. 262 
Wis. 383. 86 AL.R 2d 679. 

87. Neb —Master Laboratories v. 
Chesnut, 49 NW2d 693. 154 Neb 
749 

Acceptance held absolute 

SJ S —Merrion v Scorup-Somerville 
Cattle Co. CCATtah. 134 F2d 
473, certiorari denied Scorup-Som- 
erville Cattle Co v Merrion. 63 S 
Ct 1317. 319 US 760. 87 L Ed 1712 

28. Ala.—Corpus Juris cited in Mc- 

Gowin v. Cobb. 32 So 2d 36. 38. 249 
Ala. 561—Asbury v. Cochran. 9 So. 
2d 887. 243 Ala. 281. 

Cal —Bourdieu v Baker. 44 P.2d 587. 
6 Cal App 2d 150 

Md—Foard v Snider, 109 A 2d 101. 
Mich.—Thomas v. Ledger. 263 NW 
783. 274 Mich. 16 

Neb—Master Laboratories v. Ches¬ 
nut, 49 P 2d 693. 154 Neb 749— 
Corpus Juris cited in Anderson v. 
Stewart. 32 NW.2d 140. 145. 149 
Neb. 660 

Tenn —Jones v. Horner. 260 S W.2d 
198, 36 Tenn.App. 657. 

Tex.—Sinclair Refining Co v Albrit¬ 
ton, Civ.App. 218 S.W.2d 139. re¬ 
versed on other grounds 218 S.W 2d 
186, 147 Tex. 468. 8 AL.R 2d 595. 

66 G.J. p 498 note 4. 

An election to exercise an option 
must bo unconditional In that it can¬ 
not vary the terms of the option.— 
Whitworth v. JSnltal Lumber Co* 220 
P.*d 828, 88 Wash.8d 783. 


a poap taaoe held unconditiona l 

U.S —Merrion v. Scorup-Somerville 
Cattle Co.. C.C.A Utah, 134 F 2d 473. 
certiorari denied Scorup-Somerville 
Cattle Co. v. Merrion, 63 S Ct 1317, 
319 US 760, 87 LEd 1712. 

29. Ala.— Corpus Juris cited la Mc- 
Gowln v. Cobb, 32 So.2d 36, 38, 249 
Ala. 661. 

Iowa.—Breen v. Mayne, 118 N.W. 441, 
141 Iowa 399. 

Minn.—Mlnar v. Skoog, 50 N.W.2d 
300, 235 Minn 262. * 

Or—Strong v. Moore. 207 P 179. 105 
Or 12. 23 A.L.R. 1217. 

“Until the optionee elects to pur¬ 
chase the property by an unequivo¬ 
cal acceptance, there is no contract 
for the sale of land "—Warner Bros 
Theatres v. Proffitt 198 A. 56, 58. 329 
Pa. 316. 

Aooeptaace held unequivocal 

Ill —Gaskins v. Walz, 97 N E 2d 798. 
409 Ill. 40. 

30. Cal—Downer v. Buehrle, 203 P. 
2d 795. 90 Cal App 2d 719 

Neb—Master Laboratories v. Ches¬ 
nut 49 P.2d 693, 164 Neb 749 

3L Cal—Downer v Buehrle. 203 P. 

2d 795, 90 Cal App 2d 719 
Minn.—Minar v. Skoog, 50 N.W 2d 
300. 235 Minn. 262. 

32. Neb —Master Laboratories v 
Chesnut 49 NW2d 693, 154 Neb. 
749. 

33. US —Reynolds v. Mapes. CA 
Miss. 214 F2d 395— Corpus Juris 
cited in Hart v. California Pacific 
Title & Trust Co, CCANev.. 136 
F 2d 430, 431—McVay v. Swift C 
C A La.. 91 F 2d 208. 

Ala—Corpus Juris cited in McGowln 
v Cobb. 32 So 2d 36. 38. 249 Ala. 
561 

Ariz— Corpus Juris cited in Oberan 
v Western Machinery Co., 174 P. 
2d 745, 749, 65 Ariz 103. 

Cal.—Auslen v Johnson, 257 P.2d 664, 
118 Cal App.2d 319—Community In¬ 
dustrial Land Co v W T alker, 142 
P 2d 757, 61 Cal App 2d 298—See- 
burg v. El Royale Corp, 128 P.2d 
362, 54 CalApp.2d 1—Bourdieu v 
Baker, 44 P.2d 687, 6 Cal.App.2d 
150. 

Fla—South Inv. Corp. v. Norton. 57 
So 2d 1 

HI.—Morr’s v. Goldthorp, 60 N.E.2d 
857, 390 Ill. 186—Van Meter v. 
Downing, 104 N.E.2d 126. 845 Ill. 
App 605. 

Minn.—Minar v. Skoog, 50 N.W.2d 
300. 235 Minn. 262. 

Mo.—Lively v. Tabor, 107 S.W.fd 62. 
341 Mo. 352, 111 A.L.R. 978. 
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Nev.—McCall v. Carlson, 172 P.2d 
171, 63 Nev. 390. 

Or—Lowe v. Harmon. 115 P.2d 297, 
167 Or 128. 

Pa—Helsel v. Lighty, Com PI, 60 
Dauph 123 

Tenn—Jones v Horner, 260 S.W.2d 
198, 36 Tenn App 657. 

Tex —McWhirter v. Morrow, Civ. 
App, 203 S W 2d 317—Gambill v. 
Snow, Civ.App, 189 SW.2d 33, re¬ 
fused for want of merit 
Utah—Chournos v. Evona Inv. Co., 
93 P 2d 450. 97 Utah 336, rehearing 
denied 94 P.2d 470, 97 Utah 346. 

66 C J p 498 note 6. 

“Whate\ er the option requires 
must be done ’’—Foard v. Snider, Md, 
109 A.2d 101, 106. 

“Compliance with its terms Is mi¬ 
nutely required “—Beecher v. Morse, 
282 NW. 226. 227. 286 Mich 513—Ol¬ 
son v. Sash. 187 NW. 346. 347. 217 
Mich. 604. 

Exact acoord 

Md —Foard v. Snider. 109. A 2d 101. 
Precise terms 

Or—Herndon v Armstrong, 38 P.2d 
44. 148 Or 602. 

Exact compliance required 

Mich.—Beecher v. Morse, 282 N.W 
226. 286 Mich. 513 

Minn—Minar v. Skoog, 60 NW.2d 
300. 235 Minn 262. 

Tenn.—Jones v. Horner, 260 S.W.2d 
198, 36 Tenn.App. 657. 

Strict compliance required 
Cal—Callisch v. Farnham. 188 P.2d 
775. 83 Cal.App 2d 427. 

Mich—Mathieu v. Wubbe, 47 NW.2d 
670, 330 Mich. 408—Le Baron 

Homes v. Pontiac Housing Fund, 29 
NW.2d 704, 319 Mich. 310—Beech¬ 
er v. Morse, 282 N.W. 226, 286 Mich 
513—Xu-Way Service Stations v. 
Vandenberg Bros Oil Co., 278 N.W. 
683, 283 Mich. 651—Muirhead v. 
Freimann. 258 NW 238, 270 Mich 
181—Bailey v. Grover, 213 N.W. 
137, 237 Mich. 548. 

Strict oonformlty required 
Ill —Moehllng v. Pierce, 121 N.EL2d 
735, 3 Ill 2d 418. 

Strict performanoe tmutlal 
N.T.— Renol Holding Corp. v. Lanke- 
nau. 116 N.Y.S.ld 88L 

Application for loss as mat mummy 
Refusal to accept, as equivalent of 
money, a letter from an insurance 
company stating that an application 
for a loan had been approved cm cer¬ 
tain conditions did not breach the 
option contract.—Pope v. Shann on 
Br«a, 1U 8.WJM Stt, 1M Art. 114*. 
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the terms of the option is held not sufficient to 
constitute an acceptance; 84 to be effectual, the ac¬ 
ceptance must be identical with the offer, 86 or, at 
least, there must be no substantial variation between 
them. 88 An acceptance of an option must be such 
a compliance with the conditions as to bind both 
parties, 87 and if it fails to do so it binds neither. 88 


In the absence of anything in the option con¬ 
tract providing otherwise, an acceptance meeting the 
foregoing requirements is a sufficient exercise of the 
option 89 On the other hand, a purported acceptance 
containing a new demand, proposal, new conditions, 
or modification of the terms of the option is no ac¬ 
ceptance, 40 but amounts to a rejection of it. 41 So, 


SffMt of optioner's death 
Strict performance of an option 
may be prevented by the death of the 
optioner.—In re Hayes' Estate, 84 N. 
T.8 2d 692, 193 Misc. 764. 

A ooatract to deed back, on certain 
conditions, property transferred was 
enforceable if option was exercised 
in accordance with terms specified.—- 
Oliver v. Coraellus, Civ.App., 216 S.W. 
2d 231, affirmed in part, reversed on 
other grounds in p&rt 220 S.W.2d 
632, 148 Tex 76. 

Defense held waived 
Md.—Foard v. Snider, 109 A.2d 101. 
Hottoe to owner's suooessor and an. 
sign 

Where terms of plaintiff's preemp¬ 
tive right option stated that such 
right was binding on successors and 
assigns of defendant, and plaintiff 
knew of position of contract vendee 
as such successor and assign, pur¬ 
ported exercise of option was inef¬ 
fectual in absence of notice of pro¬ 
posed exercise to contract vendee 
—Socony-Vacuum Oil Co. v. Pabi&n, 
108 A.2d 503, 32 N J Super. 890. 
Payment of debt 

Where exercised option required 
optionee to assume mortgage indebt¬ 
edness, act of optionee in arranging, 
at request of one of optionors, to pay 
debt before maturity and at time sale 
was closed, did not create new con¬ 
tract so as to relieve other optioners 
of their obligation.—Northern Illinois 
Coal Corporation v. Cryder. 197 N.E 
750. 361 Ill. 274, 101 A.L.R. 1420. 

34. Mich—Mathieu v. Wubbe, 47 N. 
W.2d 670. 330 Mich 408—Bergman 
v, Dykhouse, 25 NW2d 210, 316 
Mich. 315—Beecher v. Morse, 282 
N W. 226, 286 Mich 613. 

Tenn.—Jones v. Homer, 260 S.W.2d 
198, 36 Tenn App 657. 

Sava In exceptional dreumstanoes, 
an option can only be exercised in 
conformity with its terms. —Maro 
Mercado e Hijos v. Commins, Puerto 
Rico. 64 SCt 1118, 322 U.S. 465, 88 
LEd. 1396, rehearing denied 66 S.Ct 
27, 323 U.S. 809, 89 LJSd. 645. 

35. Ala.—Anbury v. Cochran, 9 So. 2d 
887, 243 Ala. 281. 

". . . the acceptance, to be val¬ 

id so as to conclude an agreement or 
contract between the parties, must, 
in every respect meet and corre¬ 
spond with the offer, neither falling 
short of, nor going beyond, the terms 
proposed but exactly meeting them 
at all points and (dosing with them 


just as they stand"—Gankins v 
Walz, 97 N.E 2d 798, 800, 409 Ill. 40 
—Morris v. Goldthorp. 60 N.E.2d 857, 
861, 390 Ill. 186. 

Compliance as to exact thing offered 

Mich—Mathieu v. Wubbe, 47 N.W.2d 
670, 330 Mich 408—Le Baron 

Homes v. Pontiac Housing Fund. 
29 N.W.2d 704. 319 Mich 310— 
Beecher v. .Morse, 282 N.W. 226. 
286 Mich. 513—Nu-Way Service 
Stations v. Vandenberg Bros. Oil 
Co.. 278 N.W 683. 283 Mich 561— 
Mulrhead v Freimann, 258 N W. 
238, 270 Mich 181—Bailey v Grov¬ 
er. 213 NW. 137, 237 Mich. 548— 
Olson v. Sash, 187 NW. 346, 217 
Mich 604. 

36. Neb.—Master laboratories v. 
Chesnut. 49 N.W 2d 693, 696, 154 
Neb 749 

"It must not vary in any material 
respect from the offer either by way 
of omission, addition, or alteration. 
There must be no lack of identity be¬ 
tween the offer and the acceptance " 
—Master Laboratories v. Chesnut, 
supra 

37. HI.—Keefer v. United Electric 
Coal Cos., 10 N E 2d 836, 292 Ill. 
App. 36. 

33. Ill.—Keefer v. United Electric 
Coal Cos, supra. 

39. Ga—Snead v. Wood. 100 S.E 
714, 24 Ga App. 210. 

66 C.J. p 498 note 7. 

Giving of notice 

In most cases, the contemplated 
mode of acceptane by option holder 
is the giving of a notice resulting in 
a bilateral contract—Foard v. Snid¬ 
er, Md.. 109 A 2d 101. 

Refusal of optioners to accept let¬ 
ter wherein option was exercised, in 
accordance with its terms, could not 
deprive letter of its effect as an ac¬ 
ceptance.—Roy Annett, Inc. v. Kerex- 
sy, 57 N.W 2d 483, 336 Mich. 169. 
Additional steps not affecting validity 
of aooeptanoe 

The fact that the optionee takes 
additional steps to perfect his act 
of acceptance does not in any way 
affect the validity of acts done In 
precise performance of the accept¬ 
ance provisions.—Roy Annett, Inc., 
v. Kerezsy, supra. 

Admission of mottos; estoppel 
Where contract whereby optionors 
sold property to third party contain¬ 
ed recital that optionee had served j 
notlos of election to take premise! j 
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before expiration of option, recital 
constituted unequivocal admission 
by optioners that service of notice on 
optionor, who was dominant in con¬ 
ducting negotiations, was valid and 
legal service on each optioner, and 
estopped optioners from denying 
form or sufficiency of notice.—North¬ 
ern Illinois Coal Corporation v. Cry¬ 
der, 197 N.E. 750, 361 III. 274. 101 A. 
LR 1420. 

40. Ala—Asbury v. Cochrane, 9 So. 
2d 887, 243 Ala. 281. 

Cal —Bourdieu v Baker, 44 P 2d 587, 
6 Cal App.2d 150 

Mich—Bergman v Dykhouse, 25 N 
W.2d 210. 316 Mich 315—State v. 
Owen. 19 N.W.2d 491, 312 Mich. 73. 
Minn.—Minar v. Skoog, 50 N.W 2d 
300, 235 Minn. 262. 

Nev —McCall v. Carlson. 172 P.2d 
171. 63 Nev 390 

Utah—Chournos v Evona Inv. Co. 
93 P 8d 450, 97 Utah 33S* rehearing 
denied 94 P 2d 470, 97 Utah 346. 

66 C J p 498 note 8. 

Hew requirement of warranty deed 
Ill —Morris v. Goldthorp. 60 N E 2d 
857. 390 Ill. 186. 

Mich—Thomas v Ledger, 263 N.W. 
783, 274 Mich. 16. 

Neb—Master Laboratories v. Ches¬ 
nut. 49 N.W.2d 693. 154 Neb. 749 
Hew requirement of abstract of title 
Ark—Pope v Shannon Bros.. 138 S 
W 2d 382, 199 Ark 1148. 

Mich—Thomas v Ledger, 263 N.W. 

783, 274 Mich 16. 

Change as to liability for taxes 
Ill —Morris v. Goldthorp, 60 N.E.2d 
857, 390 Ill 186 

Withdrawal of suggestion for depar¬ 
ture 

Where optionee. In notice to exer¬ 
cise option, suggested a departure 
from the terms of a provision of con¬ 
tract made for his benefit, but later 
waived such provision in its entirety, 
optioner could not complain on. 
ground that offer to exercise was not 
made in accordance with terms of op¬ 
tion.—Redmond v. Sinclair Refining 
Co.. 51 S E.2d 409. 204 Ga. 609. 

Payment by oheok Instead of ob¬ 
taining loan held not to render ac¬ 
ceptance conditional.—Powell v. 
Moore, 281 P.2d 695, 204 Okl. 605. 

41. Cal.—Bourdieu v. Baker, 44 P.2d 
687, 6 Cal.App.2d 150. 

Minn.—Minar v. Skoog, 60 N.W.2d: 
300, 235 Minn. 263. 

Nev.—McCall v. Carlson, 17S P.3# 
171, 63 Nev. 330. 
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a counter-offer 42 or a counter-proposition or coun¬ 
ter-proposal 42 will not suffice, even though made in 
response to an invitation from the optioner. 44 

An acceptance according to the terms of the op¬ 
tion is not rendered conditional by mere suggestions 
for some future modification, 45 or by demands as 
to performance which do not qualify the accept¬ 
ance, 46 or by being conditioned on the performance 
by the optioner of what he is obligated to do by the 
terms of the contract 47 A mere suggestion that the 
parties meet and arrange new terms, or if unable to 
do so the optionee will take advantage of his option, 
is not an acceptance. 42 

Any informality in the acceptance is waived by the 
optioner treating it as valid. 49 

Where the option is for the purchase of a part 
or all of the property, the acceptance should desig¬ 
nate the particular part desired, unless the optionee 
desires all. 60 

Refusal of the vendor to perform does not relieve 
the purchaser from accepting the option in the 
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prescribed manner. 61 

Acceptance by failure to refect Where the op¬ 
tion provides that notice of rejection must be given 
within a certain time or acceptance will result, fail¬ 
ure to give such notice within the time specified is an 
acceptance. 62 

Ex parte declaration by optionee . An optionee 
cannot acquire the land by an ex parte declaration, 
whether verbal or written, or recorded or unre¬ 
corded. 53 

Motive for acceptance is not material if the ac¬ 
ceptance is valid. 64 

Bill for specific performance may be a sufficient 
signification of acceptance. 65 

b. Oral or Written Acceptance 

Except where a statute or the option contract re¬ 
quires a written acceptanoe or exercise, an option, under 
most authorities, may be exercised or accepted orally. 

Except where a statute requires the acceptance 
or exercise of an option to be in writing, 66 or where 


Utah.—Choumos v. Evona Inv Co.. 
93 P 2d 450. 97 Utah 335, rehearing 
denied 94 P.2d 470. 97 Utah 346— 
Tilton v. Sterling Coal 4b Coke Co. 
77 P. 758. 38 Utah 173. 107 Am S R 
689. 

Dejection held not Shown 

Okl.—Powell v. Moore. 231 P 2d 695. 
204 Okl. 505. 

42. Ark—Pope v Shannon Bros , 138 
S.W 2d 382. 199 Ark 1148 

Ill—Morris v Goldthorp, 60 N.E 2d 
857. 390 Ill. 186. 

Minn.—Miner v. Skoog, 50 N W 2d 
300. 235 Minn 262. 

Nev.—McCall v. Carlson. 172 P.2d 
171. 68 Nov. 390. 

Pa.—Kelble v. Gebhart, Com PI. 36 
Berks Co. 147—Kelble v Gebhart, 
Com.Pl., 35 Berks Co. 329—Helsel 
v. Liighty. Com.Pl., 60 DauphCo 
123. 

JLooeptaaoe hold not counter-offer 

(1) In general.—Bastian V U 8. 
■C C.A.Ohio, 118 F.2d 777. 

(2) Because of optionee's request 
as to place of mailing abstract.— 
•Cummins v. Dixon, Mo., 265 S.W.2d 
386. 

43. Neb.—Master laboratories ▼. 
Chesnut. 49 N.W.2d 693, 154 Neb 
749. 

Nev.—McCall ▼. Carlson, 172 P.2d 
171, 63 Nev. 890. 

4t Minn.—Miner v. Skoog. 50 N.W. 
2d 300, 235 Minn. 262. 

45. Ky.—Corpus Juris quoted In 
Kentucky Consumers Oil Co. v. 
General Bonded Warehousing Corp., 
184 S.W.2d 972. 973. 299 Ky. 161. 
•66 C.J. p 499 note 10* 


Change as to time and place of 

completing transaction—Chournos v. 
Evona Inv. Co.. 93 P 2d 450. 97 Utah 
335, rehearing denied 94 P.2d 470, 97 
Utah 346. 

46. Ky.— Corpus Juris quoted in 

Kentucky Consumers Oil Co. v. 
General Bonded Warehousing 
Corp.. 184 S W 2d 972. 973. 299 Ky 
161. 

N.D.—Horgan v. Russell. 140 NW. 

99. 24 N.D. 490. 43 L.R.A..N.S., 1150. 
Demand for evidence of title 

While an optionee cannot require 
optionor to clear up her title, op¬ 
tionee has right to demand evidence 
of title as a condition precedent to 
further performance on his part.—• 
Lowe v. Harmon. 115 P.2d 297, 167 
Or. 128. 

Bequest for delivery of abstract 
of title showing good and merchanta¬ 
ble title held in no way a condition 
on acceptance.—Gaskins v. Wall, 97 
NE.2d 798. 409 Ill. 40. 

Where holder of option made his 
exercise of option conditional on 
mortgagee’s consent to certain 
changes in the mortgage, and mort¬ 
gagee had already agreed to the 
terms of the changes, exercise of op¬ 
tion was sufficient.—Amster v Ten¬ 
ney, 51 A.2d 257, 139 N.J.Eq. 335. 

47. U.S—Bastian v. U. S., C.C.A. 
Ohio. 118 F.2d 777. 

Ala.—Linn v. McLean, 80 Ala. 360. 
Ky.— Corpus Juris quoted iu Ken¬ 
tucky Consumers Oil Co. v. General 
Bonded Warehousing Corp, 184 S. 
W.2d 972, 973, 299 Ky. 161. 
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Deed not in aooordamoe with agree. 

Where owners agreed to convey 
property of a particular width along 
one side, and deed tendered purport¬ 
ed to convey substantially less area 
on that side, optionee had right to 
refuse deed—Renol Holding Corp. v. 
Lankenau, 116 N.Y S 2d 861. 

48. Kan.—Irrigation Loan 4b Trust 
Co v. Oswald. 176 P. 136, 103 Kan. 
676. 

49. Pa.—Loughney v. Quigley, 124 
A. 84. 279 Pa. 396. 

50l Fla.—Orlando Realty Board 
Bldg. Corp. v. Hilpert, 113 So. 100. 
93 Fla. 954. 

5L Mich.—Clark v. Muirhead, 222 
N.W. 79. 245 Mich. 49. 

58. SD—Hansen v. Bendert, 219 N. 
W. 883. 53 S D. 26. 

53. La.—Krotx Springs Oil & Miner¬ 
al Water Co. v. Shirk, 133 So. 442. 
172 La. 194. 

54. Mont.—Nielson v. Hendrickson, 
210 P. 905, 63 Mont. 518. 

55. Mich.—Rashken v. Smith, 210 N. 
W. 485. 236 Mich. 440—Shiller v. 
Lange, 185 N.W. 699, 217 Mich. 121. 

56. Cal.— Corpus Juris quoted iu 
Murfee v. Porter, 214 P.24 643, 549, 
96 Cal.App.2d 9. 

La.—Conklin v. Cattail, 179 8a 434, 
189 La. 301. 

Minn.—Shaughnessy v. Eidsmo, 23 N. 
W.2d 362, 222 Minn. 141, 166 A.L.R 
435 

66 C.J. p 499 note 16. 

Oral t ender of perf ormanc e by op¬ 
tionee does not result in contract of 
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the option contract requires a written acceptance,* 7 
in which case an oral notice is not sufficient,** an 
option may be exercised or accepted orally; 69 but 
other authority is to the contrary. 60 An oral ac¬ 
ceptance is sufficient to bind the optioner who has 
signed the agreement, 61 but not to charge the op¬ 
tionee at the suit of the optioner, since the optionee 
has not subscribed any written evidence of his elec¬ 
tion. 62 

c. Compliance with Conditions 

(1) In general 

(2) Tender or payment of purchase price 
(1) In General 

Conditions prescribed by an option for its acceptance 
must be performed while the option is outstanding, unless 
they are waived or compliance is made impossible by 
the optioner. 

As discussed supra subdivision a of this section, 
an option must be accepted according to its terms; 
hence, if, by its terms, it prescribes certain conditions 
for its acceptance, such conditions must be per¬ 


formed while the option is still outstanding, 6 * un¬ 
less they are waived 64 or compliance is made im¬ 
possible by the optioner. 66 

The vendor need not deliver a deed until a rea¬ 
sonable time after he has been notified of the op¬ 
tionee’s intention to conclude the purchase; 66 the 
giving of a warranty deed by the optioner and the 
payment of the balance of the purchase price by 
the optionee are concurrent or mutually dependent 
conditions. 67 

(2) Tender or Payment of Purchase Price 

Tender or payment of all or a part of the purchase- 
price Is essential to acceptance only if required by the 
option instrument; but tender Is not necessary where It 
would be a useless and idle ceremony. 

Where an option contract provides for payment of 
all or a portion of the purchase price in order to 
exercise the option, to entitle the optionee to a 
conveyance he must, as a rule, not only accept the 
offer, but pay or tender the agreed amount within 
the prescribed time. 6 * The tender should be made 


sale.—McVay v. Swift C.C.A.La., 91 
F.2d 208. 

Better held sufficient acceptance.— 
Watson ▼. Bethany, 26 So 2d 12, 209 
La. 989. 

07. Cal.—Corpus Juris quoted la 
Murfee v. Porter, 214 P 2d 643, 649, 
96 Cal.App.2d 9. 

Mont—State ex rel Board of Com’rs 
of Valley County v. Bruce, 77 P 2d 
408, 106 Mont 322. affirmed 59 S.Ct 
465. 805 U.S. 577. 83 L.Ed. 363. 

66 C.J. p 499 note 18. 

68. W.Va.—Wheeling, O & E. R Co 
v. Wheeling: Coal R. Co., 119 S.E. 
551, 94 W.Va. 586. 

69. Mont—State ex rel. Board of 
Com'rs of Valley County v. Bruce, 
77 P.2d 403, 106 Mont 322, affirmed 
59 aCt 465. 305 U.S. 577, 83 LEd. 
363. 

Ohio—Alexander v. Greenfield, 109 N. 

E. 2d 649. 94 Ohio App. 471. 

Pa—Detwiler v. Capone, 55 A.2d 880, 
357 Pa. 495—Smith v. Fleck's Ap¬ 
peal. 69 Pa. 474 

Tex—Corpus Juris cited la San An¬ 
tonio Joint Stock Land Bank v. 
Malcher, Civ.App., 164 S.W.2d 197, 
200, error refused—Haskell v. Mer¬ 
rill. Civ App., 242 S.W. 831. 

66 C.J. p 499 note 17. 

Option signed by parties 
Where an option is in writing and 
is signed by both parties, it may be 
orally accepted—San Antonio Joint 
Stock Land Bank v. Malcher, Tex.Civ. 
App., 164 S.W 2d 197, error refused. 

00. U.S.—McVay v. Swift. D.CLa., 
24 F.8upp. 200, affirmed, CCA, 102 

F. 2d 771, certiorari denied 60 S.Ct 
87, 208 UJS. 572, 84 LJSd. 480. 


I 61. Ga —Carr v. Rawlings, 123 8 E 
875, 158 Ga. 619. 

62. Ga.—Carr v. Rawlings, supra. 

63. US —Corpus Juris cited la Hart 
v. California Pacific Title & Trust 
Co. CCANev.. 136 F 2d 430, 431. 

Ariz—Corpus Juris cited la Oberan 
v. Western Machinery Co, 174 P.2d 
745. 749. 65 Ariz. 103. 

Fla—South Inv. Corp. v. Norton, 57 
So 2d 1 

Ga.—Corpus Juris cited la Jones v 
Vereen, 182 S.E. 627, 62 Ga.App. 
167 

Ill —Gaskins v Walz, 97 NE 2d 798, 
409 Ill 40—Morris v Goldthorp, 60 
N.E.2d 857, 390 Ill 186—Keefer v 
United Electric Coal Cos, 10 N.E. 
2d 836, 292 IlLApp 86. 

66 C J p 499 note 28 
Mortgage as aot allenatloa 
Where option to repurchase pro¬ 
vided that vendors could repurchase 
on condition that they would not 
convey their Interest for next suc¬ 
ceeding two years and would not con¬ 
vey, alienate, or transfer property 
without purchasers' consent, vendors, 
who obtained a loan in order to exer¬ 
cise option, and who gave a mortgage 
as security, did not "alienate" one- 
half interest—Rosenthal v. Le May, 
Fla., 72 So.2d 289. 

Discharge of outstanding mortgage 

on optioned property held not re¬ 
quired of optionee under terms of op¬ 
tion, as condition precedent to per¬ 
formance by vendor —Stoffer v. 
Adams, Fla., 54 So.2d 801. 

64. HL—Keefer v. United Electric 
Coal Cos., 10 NE.2d 836, 292 Ill. 
App. 26. 

66 C.J. p 500 note 29. 
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65. Ala.—Lauderdale Power Co. ▼. 

Perry, 80 So 476, 202 Ala 304. 

Cal.—Haight v. Marin Municipal Wa¬ 
ter Dist, 284 P. 926. 208 Cal. 768 
68. Mo—Lumaghi v. Abt, 103 S.W. 
104, 126 Mo App 221. 

67. Or.—Aspinwall v. Ryan, 226 P. 
2d 814, 190 Or 630. 

68. Ariz.— Corpus Juris cited In 
Oberan v. Western Machinery Co.. 
174 P.2d 745, 749, 66 Ariz. 103— 
Ernst v Deister. 26 P.2d 648. 42 
Ariz. 379. 

Cal.—Hersh v. Garau, 23 P.2d 1022, 
218 Cal. 460—Downer v. Buehrle, 
203 P.2d 795. 90 Cal App 2d 719— 
Callisch v. Farnham, 188 P.2d 775, 
83 Cal.App 2d 427—Seeburg v. El 
Royale Corp. 128 P 2d 362, 54 Cal. 
App.2d 1—Bourdleu v Baker, 44 P. 
2d 587, 6 Cal.App 2d 150. 

Idaho—Snyder v. Bock, 204 P.2di 
1010. 69 Idaho 168 

Ky.—Kentucky Consumers Oil Co. v. 
General Bonded Warehousing Corp., 
184 S.W.2d 972, 299 Ky. 161. 

Mich.—Bergman v. Dykhouse, 25 N. 
W.2d 210, 316 Mich. 315—Beecher 
v. Morse, 282 N.W. 226, 286 Mich. 
613. 

Miss—Hollingsworth t. Bilbo, 51 So. 

2d 229, 211 Miss. 165. 

Mo.—Corpus Juris cited la Chapman 
v. Breeze. 198 SW2d 717, 719, 355 
Mo. 873—Corpus Juris quoted la 
Suhre v. Busch, 120 S.W.2d 47, 64, 
343 Mo 170. 

Or—Aspinwall t. Ryan, 226 P.2d 
814, 190 Or. 530. 

Pa.—Taylor v. Hartman, 87 A.2d 785, 
370 Pa. 146. 

Tenn.—Jones v. Horner, 160 fl.W.2di 
198, 36 TenuApp. 657. 
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at the place where the option was executed, 6 ® and 
must be in the form agreed on, 70 and in the man¬ 
ner required by law. 71 It has been required to be 
unconditional; 72 under other authority, while the 
optioner may reject a tender coupled with unjusti¬ 
fied conditions, 72 a tender may be good although ac¬ 
companied by a condition on which the optionee has 
a right to insist. 74 

Payment or tender is not essential to acceptance 
unless the option instrument makes it a condition 
precedent to, 76 or a part of, 76 or necessary to, 77 
the acceptance or the exercise of the option; in 


such case payment must be made within a reasona¬ 
ble time after acceptance. 72 

Tender is not necessary where it would be a use¬ 
less and idle ceremony; 76 this is true where the 
optioner has repudiated or disavowed the contract, 20 
although the contrary has been held where tender is 
the only manner in which the optioner can signify 
his acceptance. 21 Nor, according to some authori¬ 
ties, need the optionee make tender where the op¬ 
tioner has transferred the property to a third per¬ 
son 22 or cannot convey a good title, 22 or by reason 


Tex.—Moore V Kirgan. Civ App . 260 
S W.2d 759—Corpus Juris cited la 
Ban Antonio Joint Stock Land Bank 
v. Malcher, Civ.App , 164 S.W.2d 
197, 200. error refused. 

Wash—Whitworth v Enitai Lumber 
Co. 220 P 2d 328. 36 Wash 2d 767. 
-66 C J. p 500 note 32 
Option to repurchase 
Nev —McCall v. Carlson. 172 P.2d 171, 
63 Nev. 390. 

Burden Is on optionee to show ten¬ 
der of performance within required 
time —McCaleb v Wyatt, Tex Civ. 
App. 257 S W 2d 880. refused no re¬ 
versible error. 

Quieting title 

Where optionee notified optionor of 
exercise of option, but did not pay 
or tender necessary amount, optionor 
could quiet title to land—Communi¬ 
ty Industrial Land Co. v. Walker. 142 
P 2d 767. 61 Cal App 2d 298 
Payment or offer to pay held shown 
N.C—Rochelle v. Dunn, 182 SE 452, 
208 N C. 853 

69. Or—Mossie v. Cyrus. 119 P 485, 
624, 61 Or 17. 

70. Ill —Margulus v. Mathes. 90 N. 
E 2d 254, 339 IU.App. 497. 

Mich—Beecher v Morse. 282 NW 
226. 286 Mich 613. 

Certified checks as not cash 

Where only objection defendant 
made was to certified checks as such, 
tendered in exercising an option re¬ 
quiring payment in “cash." and he 
Insisted upon cash, he was within his 
rights regardless of his motive for 
standing thereon —Margulus v. 
Mathes. 90 N.E.2d 254. 339 Ill-App. 
497. 

A. tender of a “cashier's check” was 
an Insufficient acceptance of offer re¬ 
quiring optionee to tender agreed 
amount in cash or by certified check, 
notwithstanding bank on which check 
was drawn was a going concern at 
time it was issued and tendered, and 
Continued to conduct business there¬ 
after. since “cashier's check" and 
“certified check" were not Identical.— 
Beecher v. Morse, 283 N.W. 226, 286 
Mich. 513. 

Tender of partial satisfaction of 
Jfifl ff—fit against optioners as pay¬ 


ment. instead of cash, held not preju¬ 
dicial to optioners—Hughes v. Heff¬ 
ner. 84 P.2d 640, 29 Cal App 2d 382 
7L Cal.—Bourdieu v Baker, 44 A 
2d 587, 6 Cal App 2d 150. 

72. US —Graham v. Jones. C.C.A. 
Ga. 275 F. 790 

Colo.—Rude v. Levy. 96 P 660. 43 
Colo. 482. 

Deposit In escrow on unauthorised 
conditions 

Deposit of money in escrow, to be 
paid to optioner only on unauthor¬ 
ized conditions, held not in compli¬ 
ance with terms of option agreement 
and not sufficient tender or offer of 
performance—Bourdieu v. Baker. 44 
P 2d 587, 6 Cal App 2d 150. 

73. Or—Lowe v Harmon, 116 P 2d 
297. 167 Or. 128 

74. Or—Lowe v Harmon, supra. 
Bequest for statement of marital 

status 

Optionee's request, when making a 
tender, that optionor deliver a deed 
containing a statement of her marital 
status conformed to usual custom ob¬ 
served in preparation of conveyances 
of real property, and was not unrea¬ 
sonable or unjustified—Lowe v. Har¬ 
mon. supra. 

75. U.S —Frost Lumber Industries 
v. C. I. R. CCA La, 128 F 2d 693 
—Wachovia Bank & Trust Co. v. 
U. S. CCA N.C., 98 F.2d 609. 

Cal —Corpus Juris quoted in Murfee 
v. Porter. 214 P 2d 643. 649, 96 Cal. 
App. 2d 9. 

Ill.—Northern Illinois Coal Corpora¬ 
tion v. Cryder, 197 N.E. 750. 361 I1L 
274, 101 A L.R. 1420. 

Mo— Corpus Juris oitod In Chapman 
v. Breeze. 198 S.W.2d 717. 719, 355 
Mo 873 

66 C J. p 500 note 33. 

76. Mo—Chapman v. Breeze. 198 S. 
W.2d 717. 355 Mo. 873. 

77. Pa —Taylor v. Hartman, 87 A 2d 
785. 370 Pa 146. 

Vt —Ackerman v. Carpenter, 29 A 2d 
922, 113 Vt. 77. 

78. Ill.—Northern Illinois Coal Cor¬ 
poration v. Cryder, 197 NB. 750, 
361 Ill. 274, 101 A.L.R. 1420 

Pa—Taylor v. Hartman, 87 A.2d 785. 
370 Pa. 146. 


Eighteen days held reasonable time 
for tender after notice of acceptance, 
given before expiration date of op¬ 
tion—San Antonio Joint Stock Land 
Bank v. Malcher, Tex Civ App., 164 S. 
W 2d 197, error refused. 

Delivery of deed sad payment as de¬ 
pendent covenants 
On exercise of option, delivery of 
deed and payment of purchase price 
were dependent covenants which were 
to be fulfilled concurrently.—North¬ 
ern Illinois Coal Corporation v. Cry¬ 
der. 197 N.E. 750, 361 11L 274, 101 
A.L.R 1420. 

79. Fla —Haimovitz v. Robb. 178 So 
827, 130 Fla. 844. 

Minn—Country Club Oil Co. v Lee, 
58 N W 2d 247, 239 Minn 148 
N.Y —Cochran v Taylor, 7 N.E 2d 
89. 273 NY 172 

N C.—Penny v. Nowell. 56 S.E 2d 428, 
231 NC 154 

Pa.—Phillips v. Tetzner, 53 A.2d 129, 
357 Pa. 43. 

Tex.—Oliver v. Corzelius, Civ.App., 
215 S W.2d 231, affirmed in part 
reversed in part on other grounds 
220 S W 2d 632. 148 Tex. 76 
Vt—Carvage v. Stowe 11, 55 A.2d 188, 
115 Vt. 187. 

80. Minn—Country Club Oil Co v. 
Lee. 58 NW.2d 247. 239 Minn 148 

N.C—Penny v. Nowell. 56 S E 2d 428. 

231 NC 164. 

66 C J. p 501 note 36. 

81. Cal.—Marsh v. Lott. 97 P. 163. 
8 Cal.App 384. 

82. Mass —Parkhurst v. Maynard, 
188 NR 510, 285 Mass. 59. 

Minn.—Country Club Oil Co. v. Lee, 
58 N.W 2d 247. 239 Minn. 148. 

66 C.J p 501 note 39. 

Conveyance in violation, of option 
Optionee’s failure to tender amount 
due under option, on giving timely 
notice of exercise of option and de¬ 
manding conveyance, was not in¬ 
quired where, at such time, optionors 
could not convey because they *** 
placed mortgages on premises, which 
had not been satisfied, and ^ con¬ 
veyed property in violation of option. 
—White v. Ralph, 154 F.2d 167, 66 
Idaho 38. 

83. Idaho.—White v. Ralph, supra. 

66 C.J. p 691 note 46. 
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of his absence, makes tender impossible, 84 or has 
waived it, 88 or has prevented the arrival of the 
time for tender; 86 nor need tender be made where 
the option fails to state the amount payable. 87 Oth¬ 
er authorities, however, hold that a conveyance by 
the optioner to another during the life of the op¬ 
tion, 88 or the fact that he cannot give a deed free 
from any cloud on the title, 88 does not relieve the 
optionee of the obligation to make a tender. Strict 
tender has been held unnecessary where the optioner 
dies and title to the realty vests in infants. 88 

While an optionee must be ready to pay the full 
purchase price, as fixed in the option, after he has 
accepted, 81 this does not mean that he must make 
tender thereof contemporaneously with such ac¬ 
ceptance; 82 it is sufficient if, after he notifies the 
optioner of his election, he is ready, willing, and 
able to pay the price at the time of the delivery of 
the deed by the optioner. 83 Where an option does 
not specifically fix the time for payment of the 
purchase price, the law construes the offer to be for 
cash on delivery and before title passes. 84 Tender 
coupled with a demand for a deed is not invalid 
if the option provided for payment and concurrent 
delivery of a deed, 86 and in such a case tender need 
not be made until the deed is tendered; 86 and it 
has been held that, if a sale under an option to pur¬ 


chase is to be for cash, and the option fixes no time 
for performance, the parties are held to have in¬ 
tended that the delivery of the deed and the pay¬ 
ment of the purchase price were to be concurrent 
acts. 87 Where the payment of the purchase price 
and the delivery of the conveyance are mutual and 
independent covenants, neither party can be put in 
default without first tendering performance to him, 
during the term of the option. 88 

Tender by optionee as trustee . A tender by the 
legal owner of an option is not rendered ineffective 
by the fact that he holds title to the option as trustee 
for an undisclosed beneficiary. 88 

What constitutes valid tender . For an optionee 
to make a valid tender, he must have the money 
at hand under his control and be ready and willing to 
pay it, and must actually produce and offer it to 
the optioner on the latter’s delivery of a good and 
sufficient conveyance. 1 

Check as conditional payment . Where payment 
of part of the purchase price is required for ac¬ 
ceptance of an option, the delivery of a check does 
not constitute payment of the sum represented 
thereby; 2 the giving and acceptance of a check 
are but a conditional payment, that is, a payment 
on condition that the check be honored, 3 and where 


Failure to rid property of ncnm- 
branoes held to amount to announce¬ 
ment that optionor would not carry 
out contract, so that tender would 
have been an idle ceremony—Ken¬ 
tucky Consumers Oil Co v. General 
Bonded Warehousing Corp., 184 S.W. 
2d 972. 299 Ky. 161. 

Payment of purchase price; require¬ 
ment of abstract 

Where option was unconditionally 
accepted within option period and 
was treated and acted upon by both 
parties as such, fact that the pur¬ 
chase price was not paid within op¬ 
tion period did not show a failure of 
timely acceptance where vendor was 
not prepared to furnish a marketable 
title within that period; where pur¬ 
chase price was paid as soon as deed 
and abstract showing marketable ti¬ 
tle were, tendered, fact that vendee 
required abstract showing good title 
did not obviate the unconditional ac¬ 
ceptance.—Blaine County Canal Co. v. 
Kays. 142 P.2d 689. 66 Idaho 190. 

84. Wis.—Sixer v. Clark. 98 N.W. 
639. 116 Wis. 634. 

86. Ky.—Kentucky Consumers Oil 
Co. v. General Bonded Warehous¬ 
ing Corp.. 184 S.W.2d 972. 299 Ky. 
161. 

N.C—Penny v. Nowell. 66 S.B.2d 428, 
231 N.C. 164. 

66 aJ. p 601 note 42. 


88. Mo—Cummins v. Dixon, 266 S 
W.2d 386 

87. Mich—Jefferson v. Brlx. 222 N. 
W 80. 244 Mich. 688. 

88. Minn.—Merritt v. Joyce. 136 N. 
W. 820. 117 Minn 235. 

88. Cal—Callisch v Farnham. 188 
P.2d 775. 83 Cal App 2d 427. 

90. N.Y— In re Hayes* Estate. 84 N. 
Y.S.2d 693. 193 Misc 764. 

91. BI.—Butler v Richardson, 60 
A.2d 718, 74 RI. 344. 

92. RI—Butler v. Richardson, su¬ 
pra. 

Reasonable time; oerttfied cheeks 

Rights of plaintiff under an option 
providing for payment in cash were 
not terminated by refusal of defend¬ 
ant to accept certified checks, and he 
might still have insisted upon a rea¬ 
sonable time to procure the money, 
at least through the next banking 
day.—Margulus v. Mathes, 90 N.E.2d 
264, 339 Ill App. 497. 

93. RI.—Butler v. Richardson, 60 
A.2d 718, 74 RI. 844. 

94. Vt.—Ackerman v. Carpenter, 29 
A.2d 922, 113 Vt. 77. 

95. Ill.—Macy v. Brown, 158 N.E. 
216, 826 Ill. 656. 

96b N.C.—Phelps v. Davenport 65 S. 
E. 459, 161 N.C. 22. 

97. R.I.—Durepo v. May, 54 A.2d 16, 
72 RL 71. 172 A.LR 429. j 
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Ability and readiness to perform 

In such case, the strict rule of ten¬ 
der was not applicable, and holders of 
option were only required to be able, 
ready, and willing to perform their 
part of the agreement constituted by 
the exercise of the option—Durepo 
v May. supra 

98. Cal—Downer v. Buehrle, 203 P. 
2d 796, 90 Cal App 2d 719 

99. Cal —Harsh v. Garau. 28 P.2d 
1022, 218 Cal. 460. 

1. Cal.—Downer v. Buehrle, 203 P.2d 
796, 90 Cal.App.2d 719. 

Tender held valid 

Where person who drafted option 
contract was chosen by optioners, and 
contract was drawn under direction 
of one optioner and did not state 
place where money was to be paid, 
deposit of purchase money with title 
company in locality where premises 
were located and notification to op¬ 
tioners of deposit and availability of 
money upon execution of proper in¬ 
struments was valid tender.—Wilson 
v. Metheny, 226 P.2d 84. 72 Arts. 839 
Valid tender held not shown 
Nev.—McCall v. Carlson, 172 P.2d 
171, 63 Nev. 390. 

2. N.Y.—Renol Holding Corp. v. 
Lankenau, 116 N.Y.S 2d 861. 

9. N.Y.—Renol Holding Corp. v. 
Lankenau, supra. 
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payment of such check is stopped, a condition pre¬ 
cedent to the obligation of the optioner to convey 
has not been met. 4 

d. Acceptance Implied from Conduct 

The acts and conduct of the parties to an option may 
Imply an acceptance thereof. 

An acceptance of an option may be implied from 
the acts and conduct of the parties, 6 as by taking 
possession of, 6 or making improvements on, 7 the 
property. However, the taking of possession of 
land by one who has an option to purchase it on 
certain conditions and making improvements there¬ 
on, without the knowledge or consent of the owner 
and without complying with the conditions, are not 
such an acceptance as to constitute an exercise of 
the option and create a contract of sale; 8 and 
the mere fact that an optionee may have some in¬ 
terest in the land prior to the election to purchase 
does not create a relationship between the optioner 
and the optionee that would compel the court to 
declare the purchase of the property by the op¬ 
tionee on foreclosure an exercise of the option. 9 

e. Communication of Acceptance 

Notice of acceptance should, as a rule, be communi¬ 
cated by the optionee to the optioner or optioners. 
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As a rule, notice of the acceptance of an option 
must be communicated or transmitted by the op¬ 
tionee to the optioner. 10 Where there are several 
optioners, notice must be communicated to all of 
them. 11 

A notice of election under an option to purchase 
real estate, to bind the party to whpm it is given, 
must be such as to bind the party giving it. 12 

A provision that notice of acceptance by mail shall 
be sufficient does not prevent personal delivery of 
written notice. 18 When a letter accepting an op¬ 
tion is deposited in the mail, properly addressed and 
stamped, the acceptance is binding. 14 

The vendor in an option contract may, by his 
actions, waive direct notice from the purchaser 
of acceptance within the specified time. 16 

§ 11. -Time of Exercise or Acceptance in 

General 

Ordinarily, time Is of the essence of an option, and 
acceptance must be made, and conditions performed, 
within the time limited by the option or, if no time Is 
specified, within a reasonable time. 

Ordinarily, or normally, time is of the essence of 
an option contract relating to land, 16 whether or not 


Acknowledgment of xeoeipt of down 
payment 

Fact that realty contract acknowl¬ 
edged receipt of down payment rep¬ 
resented in part by check could not 
change effect of transaction—Renol 
Holding Corp v. Lankenau. supra. 

4. N Y.—Renol Holding Corp v. 
Lanken&u, supra. 

5. Mont —Corpus Juris cited In 
State ex rel. Board of Com'rs of 
Valley County v. Bruce, 77 P.2d 
403. 406. 106 Mont. 322. affirmed 
59 S.Ct. 465. 305 U S 577, 83 L Ed 
363. 

66 C J. p 501 note 46. 

6L Mont.—Corpus Juris cited is 
State ex rel. Board of Com'rs of 
Valley County v. Bruce. 77 P.2d 
403. 406. 106 Mont. 322. affirmed 59 
S.CL 466. 305 U.S. 577, 83 L.Ed. 
363 

66 C.J. p 501 note 47. 

Right of optionee to possession see 
supra I 4c. 

7. Ind.—Harless ▼. Petty. 96 Ind. 
53. 

Mont.— Corpus Juris eltod in State 
ex rel. Board of Com'rs of Valley 
County v. Bruce, 77 P.2d 403, 406, 
. 106 Mont. 322, affirmed 59 S.Ct. 465, 
305 U.8. 577. S3 L.Ed. 863. 
Presumptlffii of giving or waiver of 
aotloe 

Where options to purchase land 
taken by United States provided .that 
possession was to be surrendered up¬ 


on notice of acceptance of option, 
and United States went into posses¬ 
sion and made improvements while 
option was in force, a binding con¬ 
tract to purchase resulted under pre¬ 
sumption that notice was either given 
or waived—State ex rel. Board of 
Com’rs of Valley County v. Bruce, 77 
P 2d 403. 106 Mont. 322. affirmed 59 
SCt. 465, 305 US. 577. 83 LEd. 363. 

8. Ill —Bostwick v. Hess. 80 Ill 138. 
Kan —Blanchard v. Jackson. 37 P. 

986. 55 Kan. 239. 

9. Pa —Warner Bros. Theatres V. 
Proffitt, 198 A. 56, 329 Pa 816. 

ia Ill—Morris v. Goldthorp. 60 N. 

E 2d 857, 390 111. 186. 

Pa—Warner Bros. Theatres v. Prof¬ 
fitt, 198 A. 66. 329 Pa 316. 

Tex—San Antonio Joint Stock Land 
Bank v. Malcher, Civ.App., 164 S. 
W.2d 197, error refused. 

66 C J. p 501 note 50. 

Sufficient oowimuni cation hold shown 
Cal—Stough v Hanson, 116 P.2d 77, 
46 Cal.App.2d 604 
66 C.J. p 501 note 50 [a]. 

11. Pa—E isler v. Marshall, 79 A. 

496, 230 Pa 208. 

66 C J. p 501 note 51. 

18. U.S.—U. S. Gypsum Co. v. Mack¬ 
ey Wall Plaster Co., Mont., 252 F. 
397, 164 C.C.A. 321. 

18. Pa —Atlas Portland Cement Co. 
v. American Brick & Clay Mfg. 
Co., 124 A. 650. 280 Pa 449. 
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14. Ill.—Wagner v. McClay. 138 N.E. 
164. 306 Ill 560. 

15. Pa—N eill v. Hitchman, 25 Pa 
C o. 163 

Acceptance implied from conduct see 
supra subdivision d of this section 

16b Ariz—Ernst v. Deister, 26 P.2d 
648. 42 Aria. 379. 

Cal—Fowler ▼. Case, 200 P.2d 130, 
89 Cal.App.2d 140. 

FIa—C orpus Juris ettsd in Howard 
Cole & Co. v. Williams. 27 So.2d 
352. 356, 157 FIa 851. 

Ill—Northern Illinois Coal Corpora¬ 
tion v. Cryder, 197 N.E. 760, 361 Ill 
274, 101 A.L R. 1420 

Kan.—Corpus Juris quoted in Ander¬ 
son v. Erickson. 87 P.2d 540, 543, 
149 Kan. 270. 

Ky.—Corpus Juris oited in Rounds v. 
Owensboro Ferry Co., 69 S.W.2d 
350, 355, 253 Ky. 801. 

Mont—Ryan v. Bloom, 186 P.2d 879, 
120 Mont. 443, certiorari denied 68 
S.Ct. 903, 333 U.S. 874, 92 L.Hd. 
1150. 

N. J.—Socony-Vacuum Oil Co. v. Pabi- 
an, 108 A 2d 503, 32 N.J.Super. 390. 

NY—In re Hayes’ Estate. 84 N.Y.S 
2d 693, 193 Misc. 764. 

N.C.—Atkinson v. Atkinson, 33 S.E.2d 
666, 225 N.C. 120. 

S.C.—Parks v. Lyons, 64 S.E.26 123, 
219 S.C. 40—Hutto v. Wiggins, 178 
8.B. 869, 175 S.C. 202. 

Tex.—Lusher v. First Nat. Bank of 
Fort Worth. Civ.App., 260 S.W.2d 
621, error refused no reversible 
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so expressed, 17 the optioner being bound only dur¬ 
ing the time specified for the election to accept the 
option. 18 An option may be accepted at any time 
throughout its duration; 18 but the power vested in 
an optionee to exercise a right at the end of a fixed 
period does not authorize him to exercise it prior to 
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the time designated. 89 The principle that time is 
of the essence of an option generally applies only 
to acceptance and not to performance. 81 

So, acceptance must be made, and conditions per¬ 
formed, within the time, if any, limited by the op¬ 
tion, in order to constitute a contract of sale; 22 


e rr o r Copeland v. Bennett, Civ. 
App., 243 S.W.2d 264—Cambill v. 
Snow, CivJLpp., 139 SW.2d 33, re¬ 
fused for want of merit—Corpus 
Juris cited la Duff v. Davis, Civ. 
App., 70 S.W.2d 336, 838. 

66 C.J. p 602 note 67. 

Rule as factor in determining: char¬ 
acter of instrument see supra § 
6 b. 

Time as of essence of option con¬ 
tracts generally see Contracts i 
604 a (2). 

Universal holding 

Ky—Kenton Coal ft Oil Co. v. Pe¬ 
troleum Exploration, 164 S.W.2d 
566, 287 Ky. 563. 

Rule at law and In equity 
Md —Foard v. Snider, 109 A2d 101. 
Tex—Wilbanks v. Selby, Civ App., 
227 S.W. 371. 

Ordinary option contract 

Time is of the essence of the or¬ 
dinary option contract —Leslie v. 
Federal Finance Co., 92 P.2d 906, 14 
Cal. 2d 73. 

Option to repurchase 

Kan—Shotzman v. Ward, 239 P2d 
935, 172 Kan. 272. 

Nev.—McCall v. Carlson, 172 P 2d 
171, 63 Nev. 390. 

Tex —McCaleb v. Wyatt, Civ.App. t 
257 S W 2d 880, error refused no 
reversible error. 

17. Cal.—Fowler ▼. Case, 200 P2d 
130, 89 Cal.App 2d 140. 

Fla.—Corpus Juris sited in Howard 
Cole ft Co. v. Williams, 27 So.2d 
352, 856, 157 Fla. 851. 

HI.—Northern Illinois Coal Corpora¬ 
tion v. Cryder. 197 N.E. 760, 361 
Ill. 274, 101 A.L.R. 1420. 

Kan —Corpus Juris quoted in Ander¬ 
son v. Ericson, 87 P.2d 540, 543, 
149 Kan. 270. 

Md—Foard v. Snider, 109 A2d 101. 
S.C.—Hutto v. Wiggins, 178 S.E. 869, 
175 S.C. 202. 

66 C J p 602 note 58. 

“Most options are for a limited 
time.**—Fleischman v. Zimmerman, 
45 N.W.2d 616, 618, 268 Wls. 194. 

M . . . most options . . . [are] 
specific in the matter of time.**— 
Parks v. Lyons, 64 S.E.2d 128, 124, 
219 S.C. 40. 

*Tt is futile to discuss . . . the 
question as to whether or not the 
written option contained anything in¬ 
dicating that time was of the essence 
thereof.**—Auslen v. Johnson, 257 P. 
2d 664, 666, 118 Cal.App.2d 819. 

18. Mo.—Chapman v. Breeze, 198 8. 
W.2d 717, 855 Mo. 873. 


19. N.Y.—In re Levy’s Estate. 3 N. 

Y.S.2d 858. 169 Mlsc. 785 
2tk Mich—Nu-Way Service Stations 
v. Vandenberg Bros. Oil Co., 278 N. 
W. 683, 283 Mich. 551. 

2L Cal.—Corpus Juris quoted in 
Murfee v. Porter, 214 P.2d 543, 649, 
96 CalApp.2d 9. 

66 C J. p 503 note 64. 

Failure to specify time for perform¬ 
ance 

A so-called option not specifying a 
time for performance by the optionee 
has been held not an option but in 
the nature of a unilateral offer — 
Whitel&w v. Brady, 121 NE.2d 785, 3 
111 2d 583. 

Time of payment 

This rule applies only to the ac¬ 
ceptance of the option, converting it 
Into a binding contract of sale, and 
not to the time of payment. 

Pa—Pennsylvania Min. Co. v. Smith, 
56 A 426. 207 Pa. 210. 

W.Va—Watson v. Coast. 14 S.E. 249, 
35 W Va. 463 
Time for delivering deed 

This rule does not apply to the 
time, after acceptance, for delivering 
the deed. 

US—Mackey Wall Plaster Co. v. U 
S. Gypsum Co, D C Mont, 244 F. 
276, affirmed 252 F. 397, 164 CCA 
321. 

Mass.—Boston, etc, St. R. Co ▼. 

Rose. 80 N.E. 498, 194 Mass 142. 
22. U.S.—Mario Mercado e Hijos ▼. 
Com mins, Puerto Rico. 64 S Ct. 
1118, 322 U S 465, 88 L.Ed. 1396. re¬ 
hearing denied 66 SCt 27. 323 U. 
S. 809. 89 LEd. 645—McVay ▼. 
Swift, CCALa. 91 F2d 208. 

Cal —Auslen v Johnson, 267 P.2d 664, 
118 Cal App 2d 319—Fowler v. Case, 
200 P 2d 130. 89 Cal.App 2d 140. 
Colo—Johnson v. George, 206 P.2d 
345. 119 Colo 594. 

Fla.—Corpus Juris cited in Howard 
Cole ft Co v. Williams, 27 So.2d 
352, 356, 157 Fla. 851. 

Kan.—Shotzman v. Ward, 239 P.2d 
935, 172 Kan. 272—Corpus Juris 
quoted in Anderson v. Ericson, 87 
P.2d 540. 643, 149 Kan. 270. 

Ky.—Miller v. Hodges, 215 S.W.2d 
99. 308 Ky. 655. 

La.—Conklin v. Caff all, 179 So. 434, 
189 La 301. 

Mich.—Mathieu V. Wubbe, 47 N.W.2d 
670, 330 Mich. 408—Le Baron 

Homes v. Pontiac Housing Fund, 
29 N.W.2d 704, 819 Mich. 310— 
Bergman v. Dykhouse, 26 N.W.2d 
210, 816 Mich. 815—Beecher v. 
Morse, 282 N.W. 226, 286 Mich. 518 
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—Nu-Way Service Stations v. Van¬ 
denberg Bros. Oil Co, 278 N W. 683, 
283 Mich. 651—Mulrhead v. Frei- 
mann, 258 N.W 238. 270 Mich. 181. 
Mo —Corbin v Hume-Sinclair Coal 
Min. Co.. 287 S.W.2d 81. 861 Mo. 
888—Lively y. Tabor, 107 S.W.2d 
62. 341 Mo. 352, 111 ALR. 976. 
Nev.—McCall v. Carlson. 172 P.2d 
171, 63 Nev. 390. 

NH—Barclay v. Dublin Lake Club, 
192 A 620, 89 NH. 87. 

N. J.—Socony-Vacuum Oil Co. v. Pabi- 
an, 108 A2d 503, 32 N.J.Super. 390 
N.Y.—Cochran v. Taylor, 7 N E 2d 
89. 273 N Y 172. 

Ohio.—Alexander v Greenfield, 109 
N E 2d 549. 94 Ohio APP. 471 
Or —Herndon v. Armstrong, 38 P. 
2d 44. 148 Or. 602 

Pa—Taylor v. Hartman, 67 A 2d 785, 
370 Pa. 146. 

Tenn—Jones v. Horner, 260 S W.2d 
198, 36 Tenn App 657. 

Tex—Sinclair Refining Co. v. All- 
britton. 218 S W 2d 185. 147 Tex 
468. 8 AL R.2d 595—Humphrey v. 
Wood. Civ.App., 256 S \V 2d 669. er¬ 
ror refused no reversible error— 
Sinclair Refining Co v. Albritton. 
Civ App., 213 S.W.2d 139, reversed 
on other grounds 218 SW2d 185, 
147 Tex 468, 8 AL.R 2d 595—Gam- 
bill v Snow. Civ App, 189 SW2d 
33, refused for want of merit. 

Va.—Leech v. Harman, 197 S E 455, 
171 Va 35—Shirley v. Van Every, 
167 S E 345. 169 Va. 162. 

66 C.J. p 602 note 69. 

Delay strictly viewed 
Any delay in the election by the 
optionee beyond the specified time Is 
looked at with especial strictness.— 
Chapman v. Breeze, 198 S.W 2d 717, 
356 Mo. 873 

Ixercleo within time specified sad be¬ 
fore cancellation 

N.D.—Kern v. Kelner, 27 N.W.2d 567, 
75 N.D. 292—Larson v. Wood, 25 
N.W.2d 100, 75 N.D. 9. 

Timel y exercise of optica held shown 
U S.—Wachovia Bank ft Trust Co. v. 

U. S.. CC.AN.C., 98 F.2d 609. 
Idaho—White v. Ralph. 154 P.ld 167, 
66 Idaho 88. 

The burden Is on the optionee to- 
show that he made known his accept¬ 
ance of the option within the required 
time.—McCaleb v. Wyatt. Tex.Clv. 
App, 267 S.W. 2d 880, refused no re¬ 
versible error. 

Ix oiia o i extenuating dreamstaxoes 

(1) Optionors' conveyance to third 
party of .844 acres out of 8.12 acres 
subject to option was not such anti cl- 
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but the full time provided for in the option con¬ 
tract is allowed to the optionee . 23 The rule is espe¬ 
cially applicable where the property is of fluctuat¬ 
ing value . 24 

An optioner who has given the right to purchase 
property within a specified time may not do any 
act, or omit to perform any duty, so as to cause 
the optionee to delay in exercising his right ; 25 
and where the optioner avoids the optionee until 
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after the time has expired, the optionee is not de¬ 
prived of his rights . 26 An option is not invalidated 
by a restraining order and temporary injunction re¬ 
straining the optioner from selling the property until 
a time after the expiration of the option period . 27 

If no time is specified, the acceptance must be 
within what is a reasonable time under the circum¬ 
stances of the particular case . 23 In the absence of 
a provision to the contrary, the optionee need only 


patory breach of option as would ex¬ 
cuse optionee from exercising hie op¬ 
tion within time allowed.—McCaleb 
v. Wyatt, supra. 

(2) Extenuating circumstances ex¬ 
cusing tardy exercise of right to re¬ 
purchase held not shown.—Shotzman 
v. Ward. 232 P 2d 935. 172 Kan. 272. 
MnotUm of time 

Where optionor, dissatisfied with 
time limit in option agreement, made 
change therein from 90 to 60 days, 
which was signed by optionee under 
word "accepted," and optionee ap¬ 
plied for extension of time at end of 
60-day period, enforcement by op¬ 
tionee was precluded by failure to ex¬ 
ercise option within prescribed time. 
—Hutto v. Wiggins. 173 S E. 869, 175 
S.C. 202. 

Question of reasonable time does 

not arise where option fixes a definite 
time within which option must be ex¬ 
ercised.—Schenley v. Kauth. 122 N. 
E 2d 189. 96 Ohio App 345. 

Option to repurchase 
U S —Chinn v Llangollen Stable, D. 
CKy. 25 F.Supp 389. affirmed, C. 
C A . 109 F 2d 66. 

66 C J. p 502 note 69 [aj 
Acceptance held timely 
Pa —Delvitto v. Schiavo. 64 A 2d 496. 

164 Pa Super. 338. 

Period after notice of oaeh offer 
Under agreement requiring exer¬ 
cise of option within thirty days aft¬ 
er receipt by optionee of notice from 
optioner that he had received bona 
fide cash offer for property, letter 
held sufficient notice despite improp¬ 
er description—Humphrey v. Wood. 
Tex Civ App. 256 S.W.2d 669, refused 
no reversible error. 

Determination of ownership of land 

Option to purchase within thirty 
days after "final determination" as to 
ownership of adjoining land did not 
require final determination by a 
court, but determination could be 
made by acts of parties—MacFar- 
land ▼. City of Los Angeles. 80 P.2d 
531. 137 Cal.App 415. 

Defense waived 

M&—-Foard v. Snider. 109 A 3d 101. 

SS. Kan. Co r p u s Ml quoted In 
Anderson ▼. Ericson, 37 P.2d 540. 
543. 149 Kan. 270. 

Tenn.—Allen v. Effier. S85 S.W. <7. 
144 Tana. 685. 


Option to purchase at end of renew¬ 
al term 

Tex —Woodson v. Scott A White Hos¬ 
pital. Civ.App, 186 8 W.2d 720, re¬ 
fused for want of merit. 

Sixty days as not two cal end a r 
months 

Where option requires exercise 
within sixty days after receipt of 
notice, attempted exercise within two 
calendar months, but more than sixty 
calendar days, after such receipt Is 
not timely—Socony-Vacuum Oil Co 
v. Pabian, 108 A 2d 503, 32 NJ Su¬ 
per 390. 

24. Tex—Wilbanks v. Selby, Civ. 
App . 227 S W 371. 

66 C.J p 503 note 81. 

25. Cal —Wilson v Bailey, 65 P 2d 
770. 8 Cal 2d 416—Murfee v Porter, 
214 P 2d 543, 96 Cal.App 2d 9— 
Wilson v Bidwell, 199 P.2d 439, 
88 Cal App 2d 832 

Lade of legal title 

Where plaintiffs exercised option 
and so notified defendant within time 
named in option and demanded a 
conveyance, but defendant did not 
possess legal title at that time, the 
time limit mentioned in option was 
rendered inoperative by defendants 
own action and plaintiffs were not 
bound thereby, but defendant was 
required to comply with his contract 
as soon as he acquired legal title.— 
Phillips v. Tetzner. 53 A.2d 129, 367 
Fa. 43. 

20. Mich.—O'Toole A Nedeau Co v. 
Boelkins, 235 N W. 820, 254 Mich 

44. 

66 C J p 503 note 62. 

27. Cal —Seeburg v El Royal© Corp, 
128 P 2d 362, 54 CalApp.2d 1 

28. Cal —Corpus Juris quoted in. 

Murfee v Porter, 214 P 2d 543. 549, 
96 Cal App 2d 9. 

NH—Barclay v. Dublin Lake Club, 
192 A. 620. 89 N H. 87. 

N T—In re Levy's Estate, 8 N.Y S.2d 
858, 169 Misc. 785. 

NC.—Sandlin ▼. Weaver, 83 S E.2d 
806, 240 NC. 703—Ritter v. Chand¬ 
ler, 200 S.E 398, 214 N.C. 708. 

Pa.—Keible v. Gebhart, Com PI, 36 
Berks Co. 147—Keible v. Gebhart, 
Com PI, 35 Berks Co 829. 

Wis —Fleischm&n v. Zlmmerm&nn, 45 
N.W.2d 616, 258 Wis. 194. 

66 CJT. p 508 note 63. 
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Applicability of rule against perpe¬ 
tuities see Perpetuities || 13, 66. 

"What is a reasonable time in 
such cases depends upon the facta 
and circumstances disclosed by the 
evidence and having a bearing upon, 
what period was reasonably within 
the contemplation of the parties."— 
Aspmwall v. Ryan, 226 P.2d 814, 817, 
190 Or. 530. 

Time held reasonable 

(1) Two years—Fleischm&n v 
Zimmermann, 45 N W.2d 616, 255 
Wis. 194. 

(2) More than sixteen years.— 
Hughes v. Heffner. 84 P 2d 540, 20 
Cal.App.2d 382. 

(3) Where option giving right to 
purchase property including transfer 
of liquor license provided that down- 
payment should be returned if li¬ 
cense should not be approved, op¬ 
tionee's attempt to exercise the right 
to purchase within three days after 
license was renewed was within rea¬ 
sonable time—Caughey v. Ames, 24 
N W.2d 621. 315 Mich. 643. 

(4) Under contract giving an op¬ 
tion for a cash deposit, with remain¬ 
der of purchase price to be paid when, 
abstract showing good and sufficient 
title was furnished and sale consum¬ 
mated. acceptance of proposal to sell 
on third day after abstract was pre¬ 
sented to optionee for approval was 
within a reasonable time.—McWhirt- 
er v Morrow, Tex.CivA.pp., 203 S.W. 
2d 317. 

Time hold exoessive 

(1) More than ten months.—Mos- 
sie v Cyrus. 119 P. 485, 624, 61 Or. 
17—66 CJ p 503 note 63 [a]. 

(2) More than ten years.—Atkin¬ 
son v. Atkinson, 33 S.EL2d 666, 225 
N.C. 120. 

(3) Eleven years.—Sandlin v. 

Weaver, 83 S E 2d 806, 240 N.C. 70S. 

Statutory period; •*—**—&*&of 
delay 

Although generally acceptance 
must be signified within four years, 
the statutory period for bringing the 
action is not controlling as to the 
question of reasonable time for ac¬ 
ceptance where it appears that the 
parties contemplated a delay in mak¬ 
ing the demand to some indefini te 
time In the future.—Hughes v. Heff¬ 
ner, 84 P.2d 640, 29 CalAppAd 282, 
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notify the optioner, prior to the date of expira¬ 
tion of the option, of his decision to exercise it, 
and he thereafter has a reasonable time within which 
to complete the deal. 29 

Equity will not relieve against a threatened for¬ 
feiture for failure to exercise within the time speci¬ 
fied. 29 No notice of forfeiture need be given, 21 
although notice should be given if strict performance 
as to time has been waived, as discussed infra § 12; 
and a sale to a third person is sufficient even if a 
declaration of forfeiture was necessary. 22 

§ 12. — Extension of Time and Waiver of 
Delay 

The parties may extend the time for acceptance. 
Time ie of the essence of an agreement for such exten¬ 
sion, and a consideration is required. 

Notwithstanding time is generally of the essence 
of an option, as discussed supra § 11, the parties 
may waive the requirement of acceptance or per¬ 


formance within the time stipulated, or may extend 
the time, 22 either expressly 24 or impliedly 25 by 
their acts or conduct. 29 

Time is likewise of the essence of an agreement 
for the extension of the time for the acceptance, 27 
which must be supported by a consideration 22 wheth¬ 
er made before or after the time limited for the 
exercise of the original option, 29 and which may 
be withdrawn before acceptance unless made on a 
consideration. 40 However, the fact that the con¬ 
sideration named in the extension has not been paid 
will not necessarily defeat the option contract 41 
or render it unenforceable; 42 and a written ex¬ 
tension reciting a consideration, the receipt of which 
is acknowledged, cannot be held invalid because 
without consideration, although the sum named 
may not have actually been paid. 42 

If the extension does not specify a definite time 
therefor, it is for a reasonable time. 44 


Option to on 

The rule that, iu the absence of a 
stipulation, a contract for the sale 
of land is to be performed within a 
reasonable time is applicable to an 
option to sell land.—Durepo ▼. May, 
54 A.2d 15. 73 R.I. 71. 172 A.L.R. 429. 
Bisttnotloa from conditional sales 
oontraet 

In this respect, there is an essen¬ 
tial difference between an option and 
a conditional sales contract, as to 
which there is no such presumption 
of law that a reasonable time is in¬ 
tended, In the absence of provision as 
to time.—Lusher v. First Nat. Bank 
of Fort Worth, TexCivApp. 260 S. 
W.2d €21, error refused no reversible 
error. 

29. Md.—Foard ▼. Snider, 109 A 2d 

101 . 

Tex.—San Antonio Joint Stock Land 
Bank v. Malcher, Civ.App, 164 S. 
W.2d 197, error refused. 

Reasonable time after reoelpt of afe. 
street 

Where option provided that pur¬ 
chaser need not tender purchase mon¬ 
ey or mortgage until “time of closing 
of sale and title," and that within 30 
days after exercise of the option ven¬ 
dor should furnish abstracts, pur¬ 
chaser had reasonable time after re¬ 
ceipt of the abstract within which to 
perform.—Cochran v. Taylor, 7 N. 
E 2d 89, 273 N.Y. 172. 

SOL Tex.—Weiss v. Claborn, Civ. 
App., 219 S W. 884. 

3L Wls.—Cummings v. Lake Realty 
Co., 57 N.W. 48, 86 Wis. 382. 

3S. Ill.—Bostwick v. Hess, 80 HI. 
188. 

33. Fla.—Lllleback v. Lincoln Fire 
Ins. Co. of New York, 162 So. 866, 
ISO Fla. 288. 


Idaho— Corpus Juris cited lu White 
v. Ralph, 164 P.2d 167, 170, 66 Idaho 
38. 

IU—Welsh v. Jakstas, 82 NE 2d 53, 
401 Ill. 288. 

66 C.J. p 504 note 73. 

Clear and satisfactory evidence re¬ 
quired 

The elements of optionor’s alleged 
waiver of optionee’s payment of pur¬ 
chase price within time specified 
must be clearly and satisfactorily 
evidenced by words, acts, and conduct 
unequivocally prolonging the speci¬ 
fied time within which option can be 
exercised.—Chapman v. Breeze, 198 
S.W.2d 717, 355 Mo. 873. 

Extension bald Shown 
N.C.—Rochelle v. Dunn, 182 S.E. 452, 
208 N.C. 853. 

■‘Renewable*’ option 
Pa—Guth v. Helfrich, Com PI., 20 
Leh L.J. 371. 

34. Idaho.— Corpus Jtarls quoted In 
White v. Ralph, 154 P.2d 167, 169, 
66 Idaho 38. 

66 C J. p 504 note 74. 

Extension In writing required 
La.—Conklin v. Caffall, 179 Sc. 434, 
189 La. 301. 

3ft. Tex—Gambill v. Snow, Civ. 
App., 189 S.W.2d 33, refused for 
want of merit. 

36. Idaho— Corpus Juris quoted In 
White v. Ralph, 154 P.2d 167, 169, 
66 Idaho 38. 

Mo.—Chapman v. Breeze, 198 8.W.2d 
717, 355 Mo. 873. 

66 C.J. p 504 note 75. 

Acts In puls 

Proof of such waiver may consist 
of acts in pais.—Welsh v. Jakstas, 
82 N.E.2d 53. 401 HL 288. 

37. Kan.—Corpus Juris quoted In 


Anderson v. Erlcson, 87 P.2d 540, 
543. 149 Kan 270 
66 C J p 603 note 70. 

Evidence held to support finding 
that option was exercised within 
time fixed therein and extension 
thereof by mutual agreement of par¬ 
ties—White v. Ralph. 154 P.2d 167, 
66 Idaho 38 

38. Kan — Corpus Juris quoted In 

Anderson v. Ericson, 87 P 2d 640, 
643, 149 Kan. 270. 

Tex—Gambill v Snow, Civ App, 189 
S.W 2d 83, refused for want of 
merit. 

66 C J. p 504 note 71. 

Reason for rule 

Such an agreement Is In effect a 
new option—Jones v. Smith, 56 SE 
2d 462, 206 Ga. 162—Mattox v. West. 
21 S.E.2d 428. 194 Ga. 310. 

39. Ga.—Jones v. Smith, 66 8.E 2d 
462, 206 Ga. 162—Mattox v. West. 
21 S.E 2d 428. 194 Ga. 310 

40. Kan — Corpus Juris quoted In 
Anderson v Ericson, 87 P.2d 540, 
643. 149 Kan. 270. 

66 C.J. p 504 note 72. 

4L Ga.—Jones v. Smith, 66 S.E2d 
462. 206 Ga. 162. 

48. Ga.—Jones v. Smith, supra. 

48. Ga.—Jones v. Smith, supra. 

One dollar 

Ga.—Jones v. Smith, supra. 

44 Tex.—Gambill v. Snow, Civ. 
App., 189 S.W.2d 32, refused for 
want of merit. 

Va.—Leech v. Harman, 197 S.E. 455, 
171 Va. 35. 

Eotlce of expiration act required 
Under statute, even though last of 
a series of extensions constituted 
only an agreement to extend the op- 
tioh for a reasonable time, it was not 


862 




91 C.J.S. 

Where strict performance as to time has been 
waived, the optioner must give notice of intent to 
terminate the option, 45 but commencement of an ac¬ 
tion to recover the property from an optionee in 
possession is sufficient notice of termination. 46 

Where, within the time limit of the option, part 
of the purchase price of the property is paid and 
a new agreement extending time for payment of the 
balance is entered into, such agreement is a con¬ 
tract of sale and not an extension of the option. 47 

A mere offer to sell, made after expiration of 
the option, does not extend it. 46 A statute relating 
to payment of debts falling due on a Sunday or 
holiday on the next succeeding business day does 
not operate to extend the time of an option. 49 

The securing of an extension creates a new con¬ 
tract relieving the optioner from any default on the 
original option 50 and governs the rights of the par¬ 
ties, 61 and is inconsistent with acceptance of the 
original option. 52 
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Requirement of writing. An agreement extend¬ 
ing the time for complying with the conditions in 
an option has been required, under statute^ to be 
in writing. 62 

§ 13. -Effect of Acceptance 

Timely acceptance of an option in accordance with 
its terms changes it into a contract of purchase and sale 
binding on both parties. 

The holder of an option, by giving proper notice 
of his intention to exercise it, assumes an obliga¬ 
tion to purchase the property; 64 the option ceases 
to be a mere privilege, 56 and is converted into an 
agreement to buy property. 56 

When an option has been accepted, or the elec¬ 
tion to exercise it has been made, the option be¬ 
comes a complete bilateral contract, 67 with mutuality 
of obligation 58 and remedy, 69 and binds both par¬ 
ties; 60 it then becomes a valid and binding con¬ 
tract of purchase and sale, 61 and the option no 


incumbent upon optionor to notify 
optionee of the expiration of the rea¬ 
sonable time —Auslen ▼ Johnson, 257 
P 2d 664. 118 Cal App 2d 319. 

45. N T.—Henion v Bacon. 91 N. Y.S. 

399. 100 App Div. 99. 

44 Cal—Beckman v Waters, 86 P. 
997, 3 Cal.App 734. 

47. Ala.—Pullen wider v. Rowan. 34 

So. 975. 136 Ala. 287. 

4B. Wash.—Stewart v. Cadeau. 186 
P. 894. 109 Wash. 292. 

49. Ga.—Rowell v H. L. Harrell 
Realty Co.. 103 S.E. 717. 25 Ga. 
App 585. 

80. Me.—Hanscom v. Blanchard, 105 
A. 291. 117 Me. 501. SALR 545. 

51. Me—Frye Pulpwood Co. v. Ray. 
95 A. 1039. 114 Me 272 

Utah—Burt v. Stringfellow, 143 P. 
234. 45 Utah 207. 

52. Mass.—Kelley v. Ryder, 176 N. 
EL 516. 276 Mass. 24. 

53. La—Conklin v. Cattail, 179 So 
434, 189 La. 301. 

54. US.—Greenspun v. Roos, D.C.N 
Y., 48 F.8upp. 281. 

55. U.S—Greenspun v. Roos, supra 

50. U.3.—Greenspun v. Roos, supra. 

57. U.S.—Reynolds v. Maples, CA 
Miss., 214 F.2d 295—Frost Lumber 
Industries v. C. L R., C.C.A.La., 128 
F.2d 698—-Wachovia Bank A Trust 
Co. v. U. R. CC.AN.C., 98 F.2d 609. 
Aria—United Farmers* City Market 
v. Donofrio, 29 P.2d 144, 43 Aria 
25 

Cal—Auslen v. Johnson, 257 P.2d 
664, 118 Cal.App.2d 219. 

Pia.—Adams v. Stoffer, 69 8o.2d 884. 
XU.—Robbs v. Illinois Rural Rehabil¬ 


itation Corp.. 40 N.E2d 549. 313 
Ill App. 418. 

Md —Blondell v. Turover, 72 A 2d 
697. 195 Md 251 

Mo—Chapman v Breeze, 198 8W.2d 
717, 355 Mo 873 

N.Y.—Cochran v. Taylor. 7 HE 2d 89, 
273 NY. 172—In re Levy's Estate, 
8 N Y S.2d 858, 169 Misc 785. 
“When accepted by the optionee 
there emerges, as the result of such 
acceptance, an executory contract in¬ 
ter partes, with the optionor as the 
vendor and the optionee as the ven¬ 
dee. for the sale and purchase of the 
optioned property, mutually binding 
upon the optionor and optionee and 
containing mutual rights and obliga¬ 
tions enforceable as such in accord¬ 
ance with the established rules re¬ 
lating to executory contracts **— 
Northern Illinois Coal Corporation v. 
Cryder, 197 NE. 750. 755. 361 Ill. 274, 
101 A L R. 1420. 

Executory contract 
NJ—Salem County Beagle Club v. 
Diggs, 62 A.2d 434, 1 N.J.Super 
564. 

Vt.—Ackerman v. Carpenter, 29 A.2d 
922. 113 Vt. 77. 

58. U.S.—Carter Oil Co. v. Owen, D. 

ailL. 27 F.Supp. 74. 

Ala.—Neely v. Denton, 68 So.2d 537, 
260 Ala. 26—Asbury v. Cochran, 9 
So 2d 887. 243 Ala. 281. 

Ill.—Morris v. Gold thorp, 60 N.E.2d 
857, 390 Ill. 186—Northern Illinois 
Coal Corporation v. Cryder, 197 N. 
E. 750, 361 Ill. 274, 101 A.L.R. 1420. 
Md.—Trotter v. Lewis, 46 A.2d 829, 
185 Md. 628. 

Mo.—Chapman v. Breeze, 198 S.W.2d 
717, 355 Mo. 873—Lively v. Tabor. 
107 S.W.2d 62. 341 Mo. 852. Ill A.L. 
R. 976. 


N.J.—Salem County Beagle Club v. 

Diggs. 62 A 2d 434. 1 N.J.Eq 564 
N.Y —Cochran v. Taylor. 7 N.E.2d 89. 
273 NY. 172—Sanford v. Smith. 66 
N.Y S 2d 780. affirmed 77 N.Y.S2d 
924. 273 App Div. 928. 

59. N.Y.—Sanford v. Smith, supra. 

60. U.S—Merrion v. Scorup-Somer- 
ville Cattle Co. C.CAUtah, 134 F. 
2d 473. certiorari denied Scorup- 
Somerville Cattle Co. v. Merrion, 
63 S Ct. 1317, 319 U.S 760. 87 L.Bd. 
1712—Frost Lumber Industries v. 
C I. R., C.C.ALa., 128 F2d 693- 
Carter Oil Co. v. Owen, D.C.IU, 27 
F.Supp. 74. 

Cal —Seeburg v. El Royale Corp, 128 
P.2d 362. 54 Cal App 2d 1—Bourdieu 
v. Baker. 44 A 2d 587, 6 Cal.App.2d 
150. 

Ill—Northern Illinois Coal Corpora¬ 
tion v. Cryder, 197 N.E. 750, 361 
Ill. 274, 101 A.L.R. 1420—Robbs v. 
Illinois Rural Rehabilitation Corp., 
40 N.E 2d 549, 313 IlLApp. 418. 

Md—Trotter v. Lewis, 45 A.2d 329, 
185 Md 528. 

NJ.—Salem County Beagle Club v. 
Diggs, 62 A.2d 434. 1 N.J.Super. 
564. 

Tex.—McCaleb v. Wyatt, Civ-App., 
257 S.W.2d 880, error refused no re¬ 
versible error. 

61 . U.S—Willard v. Tayloe. Diet. 
Col., 8 Wall. 557, 19 L.BkL 501— 
Texas Co. v. Z. A M. Independent 
Oil Co., C.CJLN.Y„ 156 F.2d 862. 
167 AUL 719—Wachovia Bank A 
Trust Co. v. U. S„ C.OA.N.O, 98 
F.2d 609. 

Ala.—Neely v. Denton, 68 So.2d 837. 
260 Ala. 26—Asbury v, Cochran. 9 
So.2d 887. 242 Ala. 281. 

Cal.—Murfee v. Porter, 214 P.2d 543, 
| 96 Cal.App.2d 9—Jonas v. Leland, 
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longer exists.** 

More precisely, acceptance, within the time speci¬ 
fied, of an option to purchase land and compliance 
with the conditions, if any, change the option into 
a contract of sale binding on both parties, 63 gov¬ 
erned by the laws applicable to contracts for the 
purchase and sale of property; 64 and this is true 
of acceptance of an option to sell. 66 Acceptance 
converts the option into a binding contract even if 
made before the time for acceptance has expired. 66 
Even where an agreement or offer giving an op¬ 
portunity to purchase land is without consideration, 
so that it does not amount to an option contract, 


it is a continuing offer for the time fixed, and be¬ 
comes a binding contract if accepted within that 
time, provided it has not been previously withdrawn, 
as discussed infra § 29. Because but one party is 
bound thereby and the other is not, courts will ex¬ 
ercise their discretion with great care in determining 
whether the unilateral option contract has been con¬ 
verted into a bilateral contract. 67 

It has been held that a new contract is not, in 
fact, made by, and at the time of, the acceptance, 68 
but that the contract has already been made, as far 
as the optioner is concerned, and is subject to con¬ 
ditions which are removed by the acceptance. 66 


176 P.2d 764, 77 CaLApp 2d 770— 
Seeburg v. El Royal e Corp., 128 P. 
2d 362. 54 Cal App.2d 1. 

FUL—Lilleback v. Lincoln Fire Ins. 
Co. of New York, 162 So. 866. 120 
Fla. 289. 

Ill.—Northern Illinois Coal Corpora¬ 
tion v. Cryder, 197 N.E. 750, 361 
ia 274, 101 A.L.R 1420. 

Minn.—Min&r v. Skoog, 50 N W 2d 
300. 235 Minn. 262—Shaughnessy v. 
Eidsmo, 23 N.W2d 362. 222 Minn. 
141. 166 A.L.R 435. 

Mo.—Lively v. Tabor. 107 S W 2d 62, 
341 Mo. 352. Ill A.L.R. 976. 

Mont.—Calvin v. Custer County, 107 
P 2d 134. Ill Mont. 162. 

N.J.—Salem County Beagle Club v. 
Diggs, 62 A.2d 434, 1 N J.Super 
564. 

Ohio.—Alexander v. Greenfield, 109 
N.E.2d 549, 94 Ohio App 471. 

Or.—Balia v. Ireland. 196 P.2d 445, 
183 Or. 663—Herndon v. Arm¬ 
strong, 38 P.2d 44, 148 Or. 602. 
Pa.—Taylor v. Hartman, 87 A.2d 785. 
370 Pa- 146—Detwiler v. Capone, 

55 A.2d 380, 357 Pa. 495—Phillips 
v. Tetzner, 53 A.2d 129, 357 Pa. 43 
—Warner Bros. Theatres v. Prof¬ 
fitt. 198 A. 56, 329 Pa. 316—Smith 
▼. Fleek's Appeal, 69 Pa. 474. 

Tenn.—Jones v. Horner, 260 S.W 2d 
198, 36 Tenn.App. 657. 

Tex.—Sinclair Refining Co. v. All- 
britton, 218 SW.2d 185, 147 Tex. 
468, 8 AJUR.2d 595. 

Va.—Leech v. Harman, 197 S.E. 455, 
171 Va. 35—Shirley v. Van Every, 
167 S.E. 345, 159 Va. 762. 

Wis.—Danger v. Stegerwald Lumber 
Co.. 56 N.W 2d 389, 262 Wis. 883, 
36 A.L R 2d 679, rehearing denied 

56 NW2d 512, 262 Wis. 383, 36 A. 
L.R.2d 679. 

Executory agreement of purchase 
and sale 

N.Y.—Brookwood Parks, Inc., v. Jack- 
son. 26 N.Y.S.2d 127, 261 App.Div. 

416. 

Option not revoked prior to aeoept- 
amoe by optionee's assignee became 
valid and binding contract on proper 
tender of performance.—Hersh v. 
Oaraifc S3 P.2d 1022, 218 GaL 460. 


Making or aooeptaaee of payments 

(1) Where one named as purchaser 
in option, in which time was not 
made of the essence, began making 
payments on purchase price, option 
to purchase was converted into con¬ 
tract for sale and conveyance—Hai- 
movitz v. Robb, 178 So. 827, 130 Fla. 
844 

(2) An option became a contract 
of purchase and sale when first pay¬ 
ment was made and accepted—One- 
kama Realty Co v. C&rothers, 129 P. 
2d 918. 59 Ariz. 416. • 

Option not ex e r cised as to two own*, 
ers 

Where option was never exercised 
in respect of interests of two of the 
owners, it never ripened into a bi¬ 
lateral contract as to them, and their 
interests remained Intact —In re 
Levy’s Estate. 8 N.Y S 2d 858, 169 
Misc. 785. 

62. Ariz.—United Farmers* City 
Market v. Donofrio, 29 P.2d 144. 
43 Ariz. 35. 

Cal —Murfee v. Porter, 214 P 2d 643, 
96 Cal App 2d 9. 

N.J—Salem County Beagle Club v. 
Diggs, 62 A 2d 434, 1 N.J Super. 564 

63. U.S.—Reynolds v. Maples, C.A. 
Miss. 214 F2d 395. 

Ala—McGuire v Andre, 65 So 2d 185, 
259 Ala. 109— Corpus Juris cited in 
Cowin v. Salmon, 13 So.2d 190, 197, 
244 Ala. 285. 

Ariz.—United Farmers* City Market 
v. Donofrio, 29 P.2d 144, 43 Ariz 
35. 

Cal.— Corpus Juris elted in Seeburg 
v El Royale Corp., 128 P.2d 862, 
363, 54 Cal.App.2d 1. 

Ind.—Tyler v. Tyler, 40 N.E.2d 983, 
111 Ind.App. 607—Smith v. Tom¬ 
lin, 1 NE.2d 297, 102 Ind.App. 103 
—Butsch v. Swallow, 184 NJ5. 877, 
78 Ind.App. 101. 

Md.—Trotter v. Lewis, 45 A.2d 329, 
185 Md. 528. 

Mich.—Le Baron Homes v. Pontiac 
Housing Fund, 29 N.W.2d 704, 319 
Mich. 810. 


Miss.—Holifleld v. Veterans* Farm 
A Home Bd. of State, 67 So.2d 456, 
218 Miss 446. 

Mo—Suhre v. Busch, 120 8.W.2d 47. 
343 Mo 170. 

Mont —State ex rel. Board of Com*rs 
of Valley County v Bruce, 77 P.2d 
403, 106 Mont. 322. affirmed 69 8-Ct- 
465. 305 U.S. 677. 83 L Ed 363. 

N.Y—Zora Realty Co. v. Green. 60 
N Y S 2d 440. 

ND— Larson v. Cole. 33 NW2d 325. 
76 N D 32—Larson v. Wood. 25 N 
W.2d 100. 75 ND 9. 

Tex —McWhirter v Morrow, Civ. 

App. 203 S W.2d 317. 

66 C J. p 505 note 84. 

“An option . . • contemplates 

a subsequent contract of sale, which 
will, however, only arise if the op¬ 
tionee elects to exercise his option 
rights by accepting the offer"— 
Warner Bros Theatres v. Proffitt. 
198 A. 66. 57. 329 Pa. 316 
Option to repurchase 
Tenn —Hall v. Crocker, 241 S.W.2d 
548, 192 Tenn. 606. 

Optionee changed to vends# 

Or—Herndon v. Armstrong. 38 P.2d 
44, 148 Or. 603. 

Taking of possession; performance 

Where possession is taken and fall 
and timely performance tendered un¬ 
der an option, it ripens into a con¬ 
tract—Johnson v. George, 206 P.2d 
345, 119 Colo. 694. 

64. Cal—Cates v. McNeil. 147 P. 
944. 169 Cal. 697. 

65. Kan.—Quinton v. Mulvane. 81 P. 
486, 71 Kan. 687. 

66. N.Y.—Galbraith v. Buffalo Vege¬ 
table Marketing Co., 217 N.Y.8. 787, 
128 Misc. 79. 

67. Ill.—Lake Shore Country dub 
V. Brand, 171 N.E 494. 339 Ill. 504 
—Keefer v. United Electric Coal 
Cos., 10 N.E.2d 836. 292 lll.App. 26. 

68l Cal.—Seeburg v. El Royals Corp.. 
188 P.2d 262, 54 Cal.App.2d 1. 

66. Cal.— Seeburg v. El Roysle 
Corp., supra. 
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After acceptance, the contract is enforceable at 
the instance of either party; 70 so, it is enforcea¬ 
ble by the optionee against the optioner 71 or the 
latter’s ▼endec with notice of the optionee’s rights. 72 
On the other hand, where, by reason of lack of a 
sufficient acceptance, an option contract is incapa¬ 
ble of being enforced against one party, that party 
is equally incapable of enforcing it against the 
other. 72 

By exercising the option within the stipulated 
time, the optionee becomes the owner of an equita¬ 
ble interest, 74 which interest becomes vested; 76 or 
the optionee becomes the equitable owner of the 
land subject to performance of his contract obliga¬ 
tions with the optioner, 76 and the legal title is held 
by the optioner as trustee for the optionee; 77 or, 
on the optionee’s making of his election under the 
option, his equitable estate, acquired thereunder, 
will be clothed in legal form. 78 

An acceptance, once made, cannot be rescinded 70 
unless induced by misrepresentation of the vendor, 80 
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and a valid acceptance is not subject to rejection 21 
and does not require any further approval by the 
optioner. 82 An optioner is not bound by an ac¬ 
ceptance by a stranger 82 unless he approves the ac¬ 
ceptance. 84 After acceptance, the optionee may, 
m a proper case, direct that title be conveyed to a 
third person to whom he has resold the property. 26 

Acceptance of the legal rights given by the option 
cannot be a fraud on the optioner. 86 

Relation back . As to whether or not the contract 
of sale resulting from the exercise of the option re¬ 
lates back to the time of the execution of the op¬ 
tion, the authorities are said to be not without con¬ 
flict. 87 It has been held that acceptance of an op¬ 
tion takes effect on the date of the acceptance and 
binds the party only to the conveyance of the prop¬ 
erty in its present condition, 88 and that it does not 
relate back to the date of the option so as to cut 
off intervening rights acquired with notice of the 
option. 80 Thus, property acquired through the ex- 


70. Ill.—Morris v Goldthorp. 60 N 
E2d 857. 390 Ill 186—Northern 
Illinois Coal Corporation v Cryder, 
197 NE 760. 861 Ill 274. 101 AL 
R 1420—Robbs v Illinois Rural 
Rehabilitation Corp . 40 N E 2d 549. 
313 Ill App 418 

Specific performance of options see 
Specific Performance | 47. 

71. Ga—Carr v Rawlings, 123 SE 
875. 158 Ga 619 

Ohio —Schenley v Kauth. 122 N E 2d 
189. 96 Ohio App. 345. 

Wash.—Whitworth v Enitai Lumber 
Co. 220 P 2d 328. 36 Wash 2d 767 
"If the terms be complied with, 
the optionee has rights that he or 
his assignee may enforce"—Beran 
v Harris, 205 P2d 107, 108, 91 Cal 
2d 562. 

Performance mot due until aooeptaaoe 

Provisions placing upon optionor 
the duty of furnishing good title and 
of performing other obligations 
would not become due for perform¬ 
ance until and unless offer contained 
In option was accepted—Auslen v. 
Johnson, 267 P2d 664, 118 Cal App. 
2d 319. 

Failure to assents dead as br each of 

ooatraet 

If broker, holding option to buy or 
sell land during a specified period, 
during such period procures a pur¬ 
chaser ready, willing, and able to 
buy. and actually offers to buy ac¬ 
cording to terms of option, and op¬ 
tionor fails or refuses to execute a 
deed according to terms of option, 
optionor becomes liable for breach of 
option contract—Williams v. Smith, 
81 S.E.2d 878. 71 GaJtpp. 632. 

Cl) The fact that purchaser paid 
91 C.J.S.—55 


optionor or her representative direct¬ 
ly. instead of sending money to bank 
as requested by optionor, did not re¬ 
lieve optionor from duty of account¬ 
ing to optionee for money so re¬ 
ceived—Lowe v. Harmon, 169 P 2d 
887, 179 Or. 311 

(2) Where holder of option to pur¬ 
chase upon notice gave notice and 
appeared at the stated place and time 
ready, able, and willing to complete 
the purchase, but grantor's executor 
failed to appear and refused to per¬ 
form, holder was entitled to rents, 
issues, and profits from that date un¬ 
til title to and possession of the 
property was delivered to him by 
executor, and executor should ac¬ 
count to him therefor —Sanford v. 
Smith. 66 NTS 2d 780. affirmed 77 
N Y S 2d 924. 273 App Div. 928 

78. Tenn—Texas Co. v. Ay cock. 227 
S W 2d 41. 190 Tenn. 16. 17 A.L.R 
2d 322 

66 C.J p 606 note 90. 

73. Ark—Duclos v. Turner, 166 S. 
W 2d 251, 204 Ark. 1000. 

Ill—Keefer v United Electric Coal 
Cos. 10 NE 2d 836, 292 IU.App. 
36. 

74. Pa—Phillips v. Tetzner, 63 A 2d 
129, 357 Pa. 43 

Right or interest of optionee before 
acceptance see supra 5 4 c. 

75. Pa.—Phillips v. Tetxner, supra 

76. NY—Geo. V Clark Co v. New 
York. N H. 4b H R. Co., 107 NY.S. 
2d 721, 279 App.Div. 39. 

77. N Y.—Geo. V. Clark Co. v. New 
York. N H OH. R. Co., supra. 

Pa—Detwiler v. Capone, 65 A.2d 880, 
357 Pa 495. 

I 78. N. J.—Bright v. Forest Hill Park 
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Development Co., 31 A 2d 190, 133 
N.J.Eq. 170. 

79. U.S.—Castle Creek Water Co. v. 
Aspen, Colo, 146 F. 8, 76 C.C.A. 
516, 8 AnnCas. 660. 

66 C.J p 506 note 91. 

80. N.Y —Reilly v. Steinhart 160 N. 
Y S 389, 174 App.Div. 265. affirmed 
116 NE 1071. 220 N.Y. 692. 

8L Minn.—Minor v. Skoog, 50 N.W. 
2d 300. 235 Minn. 262 

82. Minn.—Minor v. Skoog, supra. 

83. Iowa—Barnett v. Lovejoy, 186 
NW. 1, 193 Iowa 678 

84. Iowa.—Barnett v. Lovejoy, su¬ 
pra. 

85. Ga—Bridges v. Shirling. 105 8. 
E 862, 26 Ga App. 279. 

66 C J. p 606 note 98. 

86. Tex—Hopkins v City of Dal¬ 
las. Civ App, 297 S.W. 347. 

87. U.S—San Joaquin Fruit 4b In¬ 
vestment Co. v. Commissioner of 
Internal Revenue, C.C.A.9, 77 F.2d 
723, reversed on other grounds 
Helvering v. San Joaquin Fruit 4b 
Investment Co, 56 S.Ct. 669, 297 U. 
S 496, 80 L.Ed. 824, rehearing de¬ 
nied 66 SCt. 666, 297 U.S. 728, 80 
LEd 1011. 

88. U S.—Corpus Julia quoted la 
San Joaquin Fruit 4b Investment 
Co. v. Commissioner of Inter nal 
Revenue, CC.A.9, 77 F.2d 728, 727, 
reversed on other grounds Helver¬ 
ing v. San Joaquin Fruit 4b Invest¬ 
ment Co.. 56 S.CL 562, 207 U.8. 496, 
80 L.Ed. 824, rehearing denied 56 
SCt. 666, 297 U.S. 728, 80 LJBd. 
101L 

66 C.J. p 506 note 83, 
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erase of an option is acquired at the date of such ex¬ 
ercise, as against the contention that title relates 
back to the date of the option; 90 and it has been 
held that according to the weight of authority the 
interest of the optionee in the land does not, by fic¬ 
tion, on the acceptance of the option, date back from 
the granting thereof. 91 

On the other hand, it is held that acceptance of 
an option and performance of the conditions entitled 
the holder of the option to call for performance as 
of the date of giving the option, 92 so as to cut off 
intervening rights acquired with knowledge of the 
existence of the option; 93 also, that where an op¬ 
tion is exercised the title of the optionee relates 
back to the date of the option, 94 and his interest is 
regarded as real estate as of that time. 95 

An acceptance within the period permitted has 


also been held to date back to the time of recorda¬ 
tion, in so far as third persons are concerned. 99 

§ 14. Lapse of Option 

An option not accoptod within tho timo allowed, or a 
reasonable timo, lapooa or expires, and on ouch expira¬ 
tion the optionor's obligation, and the optionee’a rights, 
under the option cease. 

As the rule is variously phrased, an option lapses, 
expires, or becomes void and of no effect, on the 
expiration of the time allowed for acceptance, if it 
has not been accepted during such time, or on the 
expiration of a reasonable time where no time for 
acceptance is fixed, 97 or of the period for which it 
has been extended. 98 On such expiration, the 
optioner is relieved of any obligation he may have 
owed to the optionee, 99 and all of the optionee’s 
rights under the option contract cease 1 or are waived 


San Joaquin Fruit ft Investment 
Co v. Commissioner of Internal 
Revenue. CCA 9, 77 F2d 723. 727. 
reversed on other grounds Helver¬ 
ing v. San Joaquin Fruit & Invest¬ 
ment Co.. 66 S Ct. 569. 297 U S 496. 
80 L Ed 824. rehearing denied 66 S 
Ct. 666. 297 U S 728. 80 L Ed 1011. 

Vt—Durfee House Furnishing Co. v. 
Great Atlantic ft Pacific Tea Co, 
136 A 379, 100 Vt. 204, 50 ALR 
1309 

9a U.S.—Helvering v San Joaquin 
Fruit ft Investment Co. 56 S Ct 
669, 297 U.S. 496, 80 L Ed 824, re¬ 
hearing denied 56 SCt 666, 297 U 
8. 728. 80 L.Ed. 1011 

91. Ga.—Reeve v Hicks. 28 S E 2d 
649, 197 Ga. 181—Vam Turpentine 
ft Cattle Co v. Allen ft Newton, 144 
SE. 47. 38 GaApp. 408. 

92. Cal—Smith v. Bangham, 104 P 
689, 156 Cal. 359. 28 Ij R.A..N.S., 
522. 

66 C J p 606 note 95. 

93. Cal.—Smith v. Bankham. supra 
—Seeburg v. El Royale Corp., 128 
P 2d 362. 54 Cal.App.2d 1. 

NJ—Cwiakala v. Giunta, 92 A.2d 
849, 23 N J Super. 261. 

94. Pa.—Detwiler v Capone, 55 A 2d 
880, 357 Pa 495—Hilliard v North¬ 
ampton County, Com PI, 27 North. 
Co. 134 

9& Pa—Detwiler v. Capone, 55 A. 2d 
380, 357 Pa 495. 

9ft La.—Watson v. Bethany, 26 So. 
2d 12, 209 La 989. 

Recording of options generally see 
infra 9 341. 

•7. U.S.—McVay v. Swift, D.CLa.. 
24 F.Supp. 200, affirmed. C.C.A.. 102 
P2d 771, certiorari denied 60 S.Ct 
87, 308 U.S. 572, 84 LEd. 480. 

Ark.—Gladish v. Drainage Diet. No. 
17 of Mississippi County, 230 8 W 
2d 490. 217 Ark. 411. 

GaL-~Auslen v. Johnson, 257 P.2d 


664, 118 Cal App 2d 319—Callisch 
v Farnham, 188 P 2d 776. 83 Cal 
App 2d 427—Bourdieu v. Baker. 44 
P 2d 587, 6 Cal App 2d 150 
Ky—Miller v. Hodges, 215 S W2d 99. 
308 Ky. 655 

La —Krotz Springs Oil ft Mineral 
Water Co. v Shirk. 133 So. 442. 172 
La. 194. 

Mich—Thomas v. Ledger, 263 NW 
783. 274 Mich. 16. 

Minn —Ferch v Hiller. 295 N.W. 604, 
209 Minn 124. 

NY—In re Levy’s Estate. 8 NTS 
2d 858. 169 Misc 785 
Or—Herndon v Armstrong, 38 P.2d 
44. 148 Or 602 

Pa—Phillips v. Tetzner. 53 A 2d 129, 
357 Pa 43—In re Klugh’s Estate. 
Orph , 63 York Leg Rec 5. 

Tex —Humphrey v. Wood. Civ.App . 
256 S W 2d 669, error refused no 
reversible error. 

WVa—Law v Meadows, 46 S E 2d 
449. 131 W Va 132. 

66 C J P 506 note 5. 

Provision for delivery of abstract of 
title 

Where intending purchaser was 
given "option and right to purchase 
at any time during the following 90 
days from date.” and option pro¬ 
vided that intending vendor "before 
said payment is requested to be 
made and before this option shall 
terminate or the term expire, shall 
deliver to the second party an ab¬ 
stract of title”, option expired 90 
days from date of its making.—Gibbs 
v. Morgan. 118 P 2d 128. 101 Utah 66. 

Equitable relief against termina¬ 
tion held not warranted in favor of 
alleged purchaser of property.— 
Northern Mining Corp. v. Cooke Min¬ 
ing Co., C C.A.Mont., 123 F.2d 9. 

99. Fla.—Howard Cole ft Co. v. Wil¬ 
liams. 27 So.2d 352, 167 Fla. 851. 

99. Mich— Mathieu v. Wubbe, 47 N. 
W.2d 670, 830 Mich. 408. 
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Defects in exereise of option not 
waived 

For this reason, defects In pur¬ 
ported exercise of option were not 
waived by subsequent dealings be¬ 
tween optionor and optionee with 
respect to purchase of the realty — 
Mathieu v. Wubbe. supra. 

Bale by optionor; dealing with op¬ 
tionee 

Optionor could thereafter sell the 
realty to anyone, including optionee, 
and hence optionor could deal with 
optionee without any legal effect 
arising from such dealings in ab¬ 
sence of some new contractual rela¬ 
tion—Mathieu v. Wubbe. supra. 

1. Ga—Whitney v. Hagan, 16 S E 2d 
779, 65 Ga.App. 849 
Ill —Margulus v Mathes, 90 N E 2d 
254. 339 Ill App 497 
Nev.—McCall v Carlson. 172 P.2d 
171. 63 Nev. 390 

Wash.—Whitworth v. Enitai Lumber 
Co. 220 P 2d 328. 36 Wash 2d 767 
Vo right, title, or interest in land 
U S.—Chinn v. Llangollen Stables. D 
C.Ky, 25 FSupp. 389. affirmed. C 
C.A., Chinn v. Llangollen Stables. 
109 F 2d 66. 

Vo right to notloe of suoo e ssi v e 
conve yan ce s of optioned property — 
Anderson v. Riegel, 281 N.W. 915, 229 
Wis. 200. 

Expiration without notloe or declara¬ 
tion of forfeiture 
Wis.—Anderson v. Riegel, supra, 
indebtedness not affeeted 
However, where plaintiff invested 
at least fifteen thousand dollars in 
realty, and only consideration re¬ 
cited in deed executed by him con¬ 
veying property to his brother and 
brother’s wife was their assumption 
of nine thousand dollars In mort¬ 
gages, and it did not appear that he 
Intended to make a gift of his six 
thousand dollar equity to them, the 
six thousand dollars constituted an 
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or relinquished by him.* 

The holder of an option to repurchase land may 
release and abandon the option, 3 which cannot there¬ 
after be enforced by his successors in title. 4 

Where an option does not provide for a deposit 
by the optionee, the fact that he offers the optioner 
a deposit does not terminate his right under the 
option agreement 6 or release the optioner from his 
obligation to convey. 6 

Where an optionee has released all his rights by 
joining in a conveyance by the owner to a third 
person, a subsequent renewal of the option reinvests 
him with those rights. 7 Where a contract gives an 
option to purchase, and provides that if the optionee 
does not exercise the option he is to be repaid for 
improvements made, acceptance of the cost of im¬ 
provements on the property establishes a waiver of 
the optionee’s rights even if he exercises the op¬ 
tion 6 

The terms of an instrument may be such that, as a 
matter of law, an option to purchase land terminates 
on default in the payment of a note secured by a 
mortgage involved m the same transaction, 9 and 
it has been held that such option agreement can- 
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| not be reinstated after it is terminated and becomes 
null and void, by its own terms, on such default. 16 

Delivery of deed. By the execution and delivery 
of the deed conveying the property, the option 
agreement becomes a nullity, 11 and the deed be¬ 
comes the measure of the rights of the parties. 12 

Nonpayment by optionee; forfeiture . Default by 
the optionee with respect to the payment of rent 12 
or taxes 14 need not result in forfeiture of the op¬ 
tion. 

Where a statute provides for the procedure avail¬ 
able on an optionee’s noncompliance with the terms 
of the option, the option cannot be forfeited sum¬ 
marily on his failure to make required payments, 
m disregard of the length of time during which he 
has been m possession and has made payments as 
required. 15 

Death of party. An option given for a valuable 
consideration does not lapse by the death of the op¬ 
tioner, 16 and is binding on his successors in inter¬ 
est. 17 Likewise, an option has been held not to 
lapse by the death of the optionee, 13 but passes to the 
latter’s personal representative ; 19 however, the con¬ 
trary has also been held. 20 


indebtedness to him, and expiration 
of an option in him to repurchase the 
property at nine thousand dollars 
would have no effect on such indebt¬ 
edness—Filson v Fountain. 171 F2d 
999. 84 U S App D C. 46. reversed on 
other grounds 69 SCt 754. 336 US 
681. 93 Li Ed 971, rehearing denied 69 
SCt 1153, 337 U.S. 921. 93 LEd 
1730. 

Statute relieviag from forfeiture 
A statute relieving from forfeiture 
for failure to comply with obliga¬ 
tion. on making full compensation, 
except in case of willful breach of 
duty, was not applicable, where op¬ 
tion did not create an obligation on 
part of holder, and had been termi¬ 
nated at time of commencement of 
action involving option —Northern 
Mining Corp. v Cooke Mining Co, C. 
C A Mont.. 123 F 2d 9. 

2. Tex—Humphrey ▼. Wood, Civ. 
App., 256 S.W.2d 669. error refused 
no reversible error. 

3. Mich.—Stoney Pointe Peninsula 
Ass'n v. Broderick. 32 NW.2d 363, 
321 Mich. 124. 

4. Mich.—Stoney Pointe Peninsula 
Ass’n ▼. Broderick, supra. 

ft. N.J.—Schwarts v. Hoffman Foun¬ 
dation 4b Holding Corp., 51 A 2d 240. 
139 N.J.E* 849. 

ft. N.J.—Schwarts ▼. Hoffman Foun¬ 
dation 4b Holding Corp., supra. 

7. Va.—Parker v. Murphy, 146 S.E 
354, 152 Va. 178. 


8. Ind—Butsch v Swallow, 134 NE 
877. 78 Ind App. 101 

9. Fla —August Tobler, Inc v. 
Goolsby. 67 So 2d 537. 

Termination held not Inequitable 
Fla.—August Tobler, Inc. v Goolsby, 
supra 

10. Fla.—August Tobler. Inc. v. 
Goolsby, supra. 

11. Cal —Beran v. Harris, 205 P.2d 
107. 108. 91 Cal App 2d 562. 

Merger of previous agreements in 
deed generally see Deeds f 91 c. 

12. Cal—Beran v. Harris, supra. 

“It is the final and exclusive me¬ 
morial of the rights of the parties." 
—Beran v. Harris, supra. 

13. Offset or adjustment of rent 
Where option to purchase required 

optionee in possession to pay speci¬ 
fied annual rental, his failure to pay 
rental for certain years did not for¬ 
feit option where evidence disclosed 
that he labored under reasonable 
impression that use of premises by 
optioners offset rent, or that matter 
of payment of rent would be adjust¬ 
ed amicably when optionee was paid 
reasonable value of use of land by 
optioners.—White v. Ralph, 154 P.2d 
167, 66 Idaho 38. 

14. Failure to pay small amount; 
credit for payments 

Where optionee paid all taxes aft¬ 
er certain date, as required by option, 
except small amount, and failure to 
pay such amount was due to a mix- 
up in tax collector's office»and op¬ 
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tionee was not given credit for all 
tax payments made by him, it would 
be unconscionable to declare forfei¬ 
ture of option for such reason.— 
White v. Ralph, supra. 

15. Kan —Home Owners’ Doan Corp. 
v. Jaremko, 69 P 2d 1099. 146 Kan. 
328 

1 ft. Ala — Corpus Jails sited In Cow¬ 
in v. Salmon, 13 So.2d 190, 197, 244 
Ala. 285 

NY—In re Hayes* Estate. 84 N.Y.S. 
2d 593. 193 Misc. 764—Sanford v. 
Smith. 66 N Y.S 2d 780, affirmed 
77 N.Y.S 2d 924. 273 App.Div. 928. 
66 C.J. p 506 note 1. 

Optionee dealing with estate 
Where optioner died prior to ex¬ 
piration of option, but optionee con¬ 
ferred with attorney thereafter rep¬ 
resenting the estate and indicated 
willingness to perform, performance 
was sufficient, and optionee was enti¬ 
tled to deed.—In re Hayes* t e. 
84 N.Y.S.2d 593, 193 Misc. 764. 

17. NY.—In re Hayes' Estate, su¬ 
pra. 

18. Mich.—Gustln v. Union School- 
Dist. of Bay City, 54 N.W. 156. 94 
Mich. 502, 34 Am.S.R. 361. 

Option in lease exercisable after 
death of lessor see Landlord and 
Tenant | 85 a. 

18. Mich.—Qustftn* v. Union School- 
Dist. of Bay City. 54 2T.W. 156, 94 
Mich. 502. 24 AblRR. 861. - 
88. R*I —Newton v. Newton, 11 ILL 
390. 23 Am.Rj.47t. 
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§§ 14-19 VENDOR ft PURCHASER 

Expropriation of the optioned property by a gov¬ 
ernmental body during the term of the option caus¬ 
es the option to expire, 21 and the optionee is not 
entitled to recover damages from the optioner be¬ 
cause of the latter’s inability to sell the realty to 
the optionee. 22 

§ 15. Revocation or Modification 

a. Revocation 

b. Modification 

a. Revocation 

The general rule ft that an option supported by suffi¬ 
cient consideration cannot be revoked by the optioner 
within the time specified therein for acceptance, unless 
the option agreement provides for such revocation. 

An option has been held an offer to sell which is 


irrevocable 22 during the period specified. 24 This has 
been held to be true if the option is supported by a 
valid, or valuable, consideration 26 or if it is under 
seal, 26 so that an option not supported by a con¬ 
sideration, and not under seal, may be revoked or 
withdrawn by the optioner at any time before ac¬ 
ceptance 27 or tender of the purchase price; 22 but 
it has also been held that irrespective of whether 
any consideration was given for an option, it con¬ 
stitutes a continuing offer which remains open for 
the specified period unless sooner revoked by no¬ 
tice to the optionee. 29 

The general rule is that, since an option for a cer¬ 
tain time, supported by a sufficient consideration, is 
a binding contract, it cannot be revoked or with¬ 
drawn by the optioner during the time therein speci¬ 
fied, 30 or during the time or within the period 


21. TT.8 —Brooks v. Yawkey, C.A 
Mass., 200 F 2d 66S. 

22 . U.S.—Brooks v. Tawkey, supra 

23. U.S.—Texas Co. v. Z ft M Inde¬ 
pendent Oil Co., CCAN.Y., 166 F 
2d 862, 167 A.L.R. 719. 

Cal.—Hersh v. Garau, 23 P.2d 1022, 
218 Cal. 460. 

Minn.—Minar v. Skoog, 60 N.W 2d 
300, 236 Minn. 262—Shaughnessy v. 
Eidstno, 23 NW2d 362, 222 Minn 
141, 166 A.L.R. 436. 

Option held irrevocable 
N.T.—In re Levy's Estate, 8 N.Y.S. 
2d 858, 169 Mlsc. 785. 

24. U.S.—Reynolds v. Maples, C.A. 
Miss, 214 F.2d 395—Carter Oil Co. 
v. Owen, DC Ill, 27 F Supp 74 

Tenn.—Jones v. Horner, 260 S.W.2d 
198, 36 Tenn App. 657. 

Wash.—Whitworth v. Enltai Lum¬ 
ber Co* 220 P 2d 328, 36 Wash 2d 
767. 

M . • • an option is a continu¬ 

ing offer and, when supported by 
valuable consideration, in itself im¬ 
ports irrevocability during the time 
specified therein.**—Hopkins v. Ber¬ 
lin, 196 P.2d 847, 351, 31 Wash.2d 
260. 

Express provision not required 

*Tt is immaterial that the instru¬ 
ment does not in express terms pro¬ 
vide that the offer shall remain open, 
and shall not be revoked, within 
. . . [the] time [specified].*'— 

Hopkins v. Berlin, supra. 

25. US.—Reynolds v. Maples, CA. 
Miss, 214 F.2d 395—Carter Oil Co. 
v. Owen. D.CI11, 27 F.Supp. 74. 

Cal.—Jonas v. Leland, 176 P.2d 764, 
77 Cal App 2d 770. 

Mo.—Chapman v. Breeze, 198 S.W.2d 

717, 355 Mo. 873. 

BX—!Butler v. Richardson, 60 A. 2d 

718, 74 RI. 844. 

Wash. —Hopkins v. Berlin, 196 P.2d 
847, 81 Wash.2d 260. 

Consideration generally see infra f 7. 


"The fact that a consideration was 
paid for the option would only pre¬ 
vent the grantor from withdrawing 
the option until it had expired ”— 
Pittsburgh Equitable Meter Co. v 
Paul C. Loeber ft Co, CCA Ill. 160 
F.2d 721, 726. 

"The optionee . • . gives con¬ 

sideration only to make a continuing 
offer irrevocable during the option 
period."—Lively v. Tabor, 107 SW 
2d 62, 66, 341 Mo. 352. Ill A L R 976 

28. U.S.—Willard v. Tayloe, Dist 
Col., 8 Wall. 557. 19 L Ed. 501. 

R I —Butler v. Richardson, 60 A.2d 
718. 74 R.I 344. 

27. Ky.—Combs v. Turner, 200 8 W. 
2d 288. 304 Ky. 179 

Miss.—Holifleld v. Veterans' Farm ft 
Home Bd. of State, 67 So 2d 456. 
218 Miss 446—Hollingsworth v 
Bilbo, 61 So 2d 229, 211 Miss 155 
N.Y —Cochran v. Taylor, 7 N.E.2d 89. 
274 N.Y 172. 

Or.—Aspinwall v. Ryan, 226 P 2d 814. 
190 Or. 530—Small v. Paulson, 209 
P.2d 779. 187 Or. 76. 

Wash.—Whitworth v. Enltai Lumber 
Co, 220 P 2d 328. 36 Wash 2d 767. 
Submission of other tonus lot re¬ 
quired 

Where option is without considera¬ 
tion* optioner, in order to terminate 
option, is not obliged to submit any 
other terms to optionee —State v. 
Owen, 19 NW.2d 491, 312 Mich. 73. 
Letter amouutiug to ceaoellatioa 
Optioner's letter to optionee, con¬ 
taining a clear import In writing that 
optioner was no longer willing to let 
option, which was without considera¬ 
tion, stand on its original terms, 
amounted to a withdrawal and can¬ 
cellation of option In the terms as 
originally drafted, so that. In ab¬ 
sence of subsequent agreement of 
parties as to new terms, optionee, 
not having accepted continuing offer 
under option before its withdrawal, 
was not entitled to enforce convey¬ 
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ance under terms of original option 
—State v. Owen, supra. 

28. Miss.—Hollingsworth v. Bilbo. 
51 So 2d 229. 211 Miss. 155. 

29. Cal.—Hersh v. Garau. 23 P.2d 
1022. 218 Cal. 460. 

Repudiation treated as inoperative 
Where party who had agreed to 
deed back property on certain condi¬ 
tions repudiated the contract, but 
other party elected to treat the re¬ 
pudiation as inoperative, the party 
who had agreed to deed back the 
property had a right to perform the 
contract if the other party tendered 
performance before expiration of op¬ 
tion—Oliver v. Corzelius. Civ App. 
215 S W 2d 231, affirmed in part and 
reversed In part on other grounds 220 
S W.2d 632. 148 Tex. 76 

30. Ark—Duclos v. Turner, 166 S 
W 2d 251, 204 Ark. 1000 

Cal—Jonas v Leland, 176 P.2d 764, 
77 Cal App 2d 770. 

Md —Blondell v Turover, 72 A 2d 
697, 195 Md 251. 

Neb—Merritt v Ash Grove Lime & 
Portland Cement Co, 285 NW 97, 
136 Neb. 52—Harper v. Runner. 
123 NW 313, 85 Neb 343. 

NY—In re Hayes’ Estate, 84 NTS. 

2d 693. 193 Misc. 764. 

N.C —Johnson v Noles, 81 8.E 2d 
637, 224 NC 542. 

Ohio.—Schenley v Kauth, 122 N.E 2d 
189, 96 Ohio App. 845. 

Tex.—Sinclair Refining Co. v. All- 
britton. Civ.App., 213 8 W 2d 139. 
reversed on other grounds 218 S.W. 
2d 185, 147 Tea- 468, 8 A.L.R.2d 
596. 

Va.—Leech v. Harman, 197 8.E. 455, 
171 Va. 36—Shirley v. Van Every, 
167 8.E. 845. 169 Va. 762. 

Wash.—Whitworth v. Enltai Lumber 
Co.. 220 P.2d 828. 36 Wash.2d 767— 
Corpus Juris cited In Hopkins v. 
Barlln, 196 P.2d 847, 351. 81 Wash. 
2d 240. 

66 C.J. p 507 note I, 
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of any authorized extension thereof, 1 without 
the consent of the optionee, 82 unless the option 
agreement provides for such revocation. 88 The 
rule has been held applicable even though the con¬ 
sideration is only nominal, 84 although the contrary 
has been held. 85 

If an option to purchase is indeterminate as to 
time, it is terminable at any time on reasonable no¬ 
tice by the vendor; 86 and if an option on consider¬ 
ation is for a definite time, an extension of the 
option without consideration constitutes a new agree¬ 
ment and the option is revocable before accept¬ 
ance. 87 

Sale and resale of the property to create a ven¬ 
dor’s lien for securing a loan does not terminate 
the optionee’s right to purchase. 28 An option for the 
purchase of land is not withdrawn by the giving of 
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a second option to another party which does not bind 
the vendors to convey, except on the expiration of 
“any option, if such option exists on some parts of 
said lands.” 88 

The option may be annulled, canceled, or rescind¬ 
ed by the parties, 40 or they may substitute another 
option for it, whether wholly or partly executory ; 41 
and m particular circumstances a judgment of can¬ 
cellation has been held not inequitable 42 and not 
an abuse of the sound discretion of the trial court. 48 
An agreement to give an option on performance of 
certain conditions may be rescinded by notice on 
failure to perform. 44 

An optionee’s lack of information does not en¬ 
title him to rescind the option agreement if such 
lack is due to his careless indifference to the or¬ 
dinary and acceptable means of obtaining infor- 


Optlon as: 

Contract see supra 6 4 a. 

Irrevocable and specifically en¬ 
forceable offer see Specific Per¬ 
formance 6 47. 

Rejection by acceptance modifying 
terms see supra 6 10 a. 

4< If the option is irrevocable, there 
could be no valid withdrawal."— 
Jonas v. Leland. 176 P 2d 764. 769. 77 
Cal App.2d 770. 

"During the agreed term of his op¬ 
tion. . . . [the optionee] has a 

right that the option giver shall not 
repudiate "—McFerran v. Heroux, 
269 P 2d 815. 819. 44 Wash 2d 631 
better held mot to constitute waiv¬ 
er jf optionee's right to treat option¬ 
er's repudiation of option as breach. 
—Carvage v. Stowell. 65 A 2d 188, 115 
Vt. 187. 

Return, of oonatderatlou 

"Optioner's failure to return, or to 
offer to return, consideration paid by 
optionee for option held to make op¬ 
tioner's notice of rescission ineffec¬ 
tive.—Stough v Hanson, 116 P.2d 77, 
46 Cal.App.2d 504. 

Ability to furnish dour title 

Provision in option that agreement 
to sell was subject to vendor's being 
able, without cost, to furnish clear 
title was not ground for repudiating 
agreement, where holder of option 
was ready and willing to take such 
title as optioner had and pay full 
purchase price—Parkhurst v. May¬ 
nard, 188 N.E. 510, 285 Mass. 59. 

Tender of Improper deed by option¬ 
er held not repudiation of option con¬ 
tract.—Aspinwall v. Ryan, 226 P2d 
814, 190 Or. 530. 

Objection to assignment 

(1) Optioner could not repudiate 
option on ground that she did not 
wish her divorced husband, whom she 
alleged that optionee secretly repre¬ 
sented, to get it eventually, where 


option was given without any restric¬ 
tions as to assignment and contract 
expressly provided that rights there¬ 
under should enure to optionee's as¬ 
signs.—Adams v. St offer, Fla., 69 So 
2d 884. 

(2) Assignment of option generally 
see infra 5 16. 

31. NC—Johnson v. Noles, SI S E. 
2d 637. 224 N.C. 542. 

32. Cal.—Stough v Hanson, 116 P. 
2d 77. 46 Cal App 2d 504 

diving up of option rights by op¬ 
tionee held shown —Knaus Truck 
Lines v Donaldson. 61 N W 2d 99. 235 
Minn. 453. 

33. Cal—Diggs v. El Royale Corp.. 
154 P 2d 444. 67 Cal App 2d 341. 
Mailing of letter containing notice 

of cancellation.—Diggs v. El Royale 
Corp, supra. 

34. Mich.—George v. Schuman, 168 
N.W. 486. 202 Mich 241 

Sufficiency of nominal consideration 
generally see supra 6 7 a. 

"An option given for a considera¬ 
tion, however small, is irrevocable." 
—Stough v. Hanson, 116 P.2d 77, 78, 
46 Cal.App 2d 504. 

35. Ark—Duclos v. Turner, 166 S. 
W 2d 251, 204 Ark. 1000. 

66 C.J. p 507 note 11. 

One dollar 

Ark—Duclos v. Turner, supra. 

3d. Neb.—Von Knuth v. Ryan, 186 
N.W. 81. 107 Neb. 351. 

66 C.J. p 508 note 12. 

37. Tex.—Gambill v. Snow, Civ. 
App., 189 S.W.2d 33, refused for 
want of merit. 

38. La.—Price v. Town of Ruston, 
132 So. 653, 171 La. 985. 

66 C.J. p 508 note 13. 

39. Mich.—Ward v. Davis, 117 N.W. 

| 897. 154 Mich. 413. 
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40. Tex —Andrews v. Powell, Civ. 
App, 242 S W 2d 656. 

66 C J. p 508 note 15. 

Evidence held to show termination 
of option by agreement of parties.— 
Knaus Truck Lines v. Donaldson, 51 
N.W 2d 99, 235 Minn 453 
Waiver or abandonment 

(1) Negotiations between parties 
concerning reservations as to title, 
following optionee's exercise of op¬ 
tion. was not a waiver or abandon¬ 
ment of option —Schwartz v. Hoff¬ 
man Foundation & Holding Corp., 51 
A.2d 240. 139 N.J.Eq 349. 

(2) Where an option contract has 
been breached by the optioner and 
the contract has been openly aban¬ 
doned by the parties thereto, optionee 
cannot stand silently by for a long 
period of years, see optioner take 
possession, assert and bear burdens 
of ownership, make substantial im¬ 
provements and then, after having 
acquiesced in the breach, successfully 
claim rights under contract.—Lank¬ 
ford v. Holton, 24 S.E 2d 292, 195 Ga. 
317—Lankford v. Holton, 51 8.E.2d 
687, 78 Ga.App 632. 

41. Tex.—Andrews ▼, Powell, Civ. 
App., 242 S.W.2d 656, 

Requirement of optionee's signature 
Where written proposal by option¬ 
er to amend or modify written con¬ 
tract containing option contemplated 
signature by both parties, proposal 
did not constitute a substitute con¬ 
tract for original contract, in absence 
of signature by optionee.—Andrews 
V. Powell, supra. 

42. Kan—Rieke v. Smith, 88 P.2d 
889, 144 Kan. 643. 

43. Kan.—Rieke v. Smith, supra. 

44. Cal.—Title Ins. A Trust Co. v. 
King Land A Improvement Co, 188 
P. 372, 19 CaLApp. 458. 
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m&tion and not to any misrepresentation or deceit 
of the vendor. 45 Also, an optionee who has failed 
to comply with the requirements of the option as to 
acceptance has no right to rescind the contract, and 
recover the amount paid for the option, because 
of the optioner’s temporary inability to convey in 
consequence of a temporary injunction restraining 
him from selling the property until a time after 
the expiration of the option period. 46 

b. Modification 

The parties to an option may alter, amend, or modify 
the original contract. 

The parties to an option have the right to alter, 
amend, or modify the original contract. 47 Modifica¬ 
tion of option by agreement so as to reserve a 
portion of the land to the optioner does not annul 
the option. 46 

An alteration made on a duplicate signed copy of 
a written option need not be supported by a new 
consideration. 4 9 

An optionee who has agreed to accept an option 
from natural persons sui juris will not be compelled 
to accept a substitution of parties so as to require 
him to deal with a person only in a representative 
capacity. 60 

§ 16. Assignment of Option 

a. In general 

b. Effect of assignment 


i. In General 

Authorities differ as to whether an optionee may as¬ 
sign the option. Such assignment requires consideration. 

Contracts for the conveyance of land generally 
being assignable, as discussed infra §§ 309-313, 
under a number of authorities an option may be 
sold 51 or assigned 52 by the optionee, especially where 
the option is given to him and his assigns 56 or 
where the right secured to the optionee is not in¬ 
tended to be personal to him, 54 and in the absence 
of words of limitation in the option forbidding its 
assignment 55 or showing that it was given because 
of a peculiar trust or confidence reposed in the op¬ 
tionee. 66 As discussed supra § 4 c, the optionee 
by his option secures no estate m the land, but only 
the right to purchase, and this nght he may sell 
to another, who may enforce it. 57 

However, in a number of instances, options have 
been regarded as personal privileges exercisable 
only by the optionee and not assignable by him 58 
unless the terms of the contract so permit. 69 An 
option may not be assigned where assignment is 
specifically prohibited therein, 60 or where it is 
given on the personal credit of the optionee, 61 or 
when granted exclusively to the optionee and no 
other person. 62 Also, an option for which there is 
no consideration is not assignable. 66 

Where an option is assignable only if the con¬ 
tract so provides, the assignee cannot again assign 
unless the assignment was to him and his assigns. 64 


45. Fla.—Brown v. Coward, 69 So.2d 
174. 

46. Cal.—Seeburg v. El Royale Corp., 
128 P 2d 362. (4 CaLApp 2d 1. 

47. Tex.—Andrews v. Powell, Civ. 
App. t 242 S.W.2d 656. 

48. Mich.—Sulzberger v. Steinhauer, 
209 N.W. 68, 235 Mich 253 

49. Wis —Wyman v. Utech, 40 N W. 
2d 378, 256 Wis 234, mandate with¬ 
drawn 42 N.W.2d 60S. 256 Wis. 234. 

Consideration for option see supra ft 
7. 

50. W.Va —Jones v Hoard, 151 S.E 
183, 108 W Va 308. 

51. Okl.—Bowen v. Vance, 218 P.2d 
628, 203 Okl. 136—An this v. Sand¬ 
lin, 299 P. 458, 149 Okl. 126. 

51 U.S—Corpus Juris cited la R. 

Olsen Oil Co. v. Fldler, C.A.N.M., 
199 F.2d 868, 871. 

Ala —Gadsden Homes v. Alabama Fi- 
nancery, 27 So.2d 626, 248 Ala. 379. 
Cal.—Altman v. Blewett, 269 P. 751, 
93 CaLApp. 516. 

Ga.—Barron v. Anderson. 48 S.B.2d 
846. 204 Ga. 7. 


Pa—Delvltto v. Schiavo, 64 A 2d 496. 
164 Pa Super. 328 

66 CJ. p 487 note 3. p 608 note 21— 
6 C.J. p 852 note 36. p 878 note 14 
[b], p 882 note 34 [f]. 

Assignment of option in lease see 
Landlord and Tenant | 86 b. 

Enforcement of specific performance 
by assignee see Specific Perform¬ 
ance | 24 b (2) (b). 

Option under seal 

N T —Cochran v Taylor, 7 N E 2d 
89, 273 N Y. 172—Brookwood Parks 
v. Jackson. 26 N.Y.S.2d 127, 261 
App Div. 410. 

53. Mo —Cummins v. Dixon, 265 8. 
W.2d 386. 

N.Y.—Cochran v. Taylor, 7 N.E 2d 
89, 273 N Y. 172—Brookwood Parks 
v. Jackson. 26 N.Y.S.2d 127, 261 
App Div. 410. 

66 C.J. p 508 note 22. 

54. Cal.—Mott v. Cline, 253 P. 718, 
200 Cal. 434. 

Mont.—Winslow v. Dundom, 125 P. 
136, 46 Mont. 71. 

55. Cal.—Altman v. Blewett, 269 P. 
751, 93 CaLApp. 516. 

58 . CaL—Altman v. Blewett, supra. 
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57. Kan—Krhut v. Phares. 103 P. 
117, 80 Kan. 515 

Neb—Roper v. Mil bourn. 142 N.W 
792. 93 Neb. 809. Ann Cas 1914B 
1225 

58. Neb —Rice v. Gibbs. 58 N.W. 724, 
40 Neb 264. 

66 C.J. p 508 note 26. 

58. U.S—Wheeling Creek Gas, etc., 
Co. v Elder, C.C.W.Va., 170 F. 215. 

W.Va.—Rease v. Kittle. 49 S.E 150, 
56 W.Va. 269. 

08. Ala—Gadsden Homes v. Alaba¬ 
ma Financery, 27 So.2d 626, 248 
Ala. 379. 

81. Ga.—Thurmond ▼. Allgood, 86 B. 
E 542. 144 Ga. 185. 

Neb.—Rice ▼. Gibbs, 58 N.W. 724. 40 
Neb. 264. 

08. Iowa.—Myers v. Stone, 102 N.W. 
507, 128 Iowa 10. Ill Am S.R. 180, 
5 Ann.Caa. 912. 

63. Or—Small v. Paulson, 209 P.2d 
779, 187 Or. 76. 

Acceptance of offer by offeree's as¬ 
signees see infra | 29. 

04. U.8.—Wheeling Creek Gas, Coal 
* Coke Co. v. Elder, C.C.W.V8., 170 
F. 215. 
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The successor in title to the holder of an option 
to repurchase land does not, by virtue of such suc¬ 
cession, succeed to any option rights, where such 
holder, before conveying to such successor’s pred¬ 
ecessor in title, released and abandoned the op¬ 
tion . 65 

Consideration is necessary for an assignment . 66 

Ratification . Acceptance of part of the purchase 
money from an assignee knowingly is a ratification 
of an assignment. 67 

Fraud vitiates an assignment . 66 

Return of purchase money. Where the contract 
provides for return of the price paid for the trans¬ 
fer of the option if the owner of the land has not 
good title, marketable title m the landowner is a 
condition precedent to the recovery of the balance 
of the price of the option to purchase. 69 

Rescission of assignment. The assignee of an 
option may rescind the agreement for mutual mis¬ 
take of fact, 70 when delay in rescinding is not un¬ 
reasonable. 71 Where grounds for rescission exist, 
the motive for rescinding is immaterial. 72 Where 
the assignee has had the use of the property he must, 
on rescission of the assignment, pay for the value 
of its use. 79 Rescission of an assignment does 
not affect the contract between the assignor and the 
optioner. 74 
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The optioner is not liable to the assignee of the 
optionee for the amount paid by him for the as¬ 
signment , 75 but the assignee must look to his assign¬ 
or , 76 who is also liable for necessary repairs and 
improvements made by the assignee . 77 

A petition by an assignee under a land option 
contract, alleging payment for an option and de¬ 
manding judgment in such amount after he found 
he would not receive good title, is not an election 
to affirm the contract and recover damages. 76 

b. Effect of Assignment 

The assignee of an option gets all the rights which 
his assignor had, but is bound by the terms of the 
option. As between the assignor and the assignee, their 
rights depend on the terms of their contract. 

The assignee of an option gets all the rights which 
his assignor had, 79 but is bound by the terms of 
the option the same as the optionee. 60 The as¬ 
signee is the proper person to exercise the option 
and give the proper notice. 61 

Since an option gives no title, legal or equitable, 
to the optionee, as discussed supra § 4 c, an as¬ 
signment by the optionee passes no title to his as¬ 
signee. 82 An assignee of an option does not oc¬ 
cupy the position of innocent purchaser. 68 

In case of a valid sale and assignment of an op¬ 
tion contract, the rights of the assignor and as¬ 
signee, as between themselves, depend on the terms 


65. Mich—Stoney Pointe Peninsula 
Ass'n v. Broderick. 32 NW2d 363, 
321 Mich. 124 

6R. US—Atlantic Mortgage & Fi¬ 
nance Co v. Hamilton. CCA Fla. 
40 F 2d 683. certiorari denied 51 S 
Ct 76. 282 U S. 869, 75 L Ed 767. 
66 C.J p 609 note 33 

07. Ala—Taylor v. Newton, 44 So. 
583. 152 Ala. 459. 

68 . Tex —Yarn v. Gonzales, Com. 

App. 222 S W. 543. 

66 C.J. p 509 note 34. 

Hl NT—Schulman v. Cornman, 223 
N.YS. 19. 221 AppDiv. 170. 

70. Iowa—Bredensteiner v. Oviatt, 
210 N.W 133. 202 Iowa 993. 

66 C J p 510 note 48. 

Rescission of* 

Assignment of contract of sale see 
infra | 313. 

Contract of sale see infra || 155— 
180. 

71. Iowa.—Bredensteiner v. Oviatt, 
supra. 

72. Iowa.—Bredensteiner v. Oviatt, 
supra. 

78. Iowa.—Bredensteiner v. Oviatt. 
supra. 

66 C.J. p 510 note 51. 


74. Iowa—Bredensteiner v. Oviatt. 
supra. 

66 C J p 510 note 52. 

75. Iowa.—Bredensteiner v. Oviatt, 
supra. 

76. Iowa —Bredensteiner v Oviatt, 
supra. 

77. Iowa—Bredensteiner v. Oviatt, 
supra. 

78. Iowa—Bredensteiner v. Oviatt, 
supra. 

79. Ga —Barron v. Anderson, 48 S R 
2d 846. 204 Ga. 7. 

66 C J. p 509 note 37. 

Sale of incorporeal right 

The assignment of an option to 
buy is nothing more than the sale of 
an incorporeal right; hence, all that 
the seller warrants is the existence 
of that right, not the solvency of the 
obligor (i e, the ability of the obli¬ 
gor to perform his contract) —Rat¬ 
cliff v. Mcllhenny, 102 So. 878, 157 I*. 
708 

Default by assign o r 

Where plaintiff's assignor, to whom 
defendant had given an option, had 
defaulted in making payments under 
terms of option, which provided that 
time was of the essence, defendant 
was not liable to plaintiff for refusal 
to carry out terms of option.—Brook- 
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wood Parks v. Jackson. 21 N.Y.S.2d 
173, reversed on other grounds 26 N. 
Y S.2d 127, 261 APP Div. 410 
Bight to refuse to perform option 
for purchase of property which was 
to be conveyed free and clear of all 
incumbrances except as mentioned in 
the option, because of existence of 
leases, lay with the grantee’s as¬ 
signee and not with grantor's execu¬ 
tor—Sanford v. Smith. 66 N.Y.S.2d 
780, affirmed 77 N.Y.S.2d 924, 273 App. 
Div 928. 

Indulgosoo 

However, the granting of indul¬ 
gence to holder of option does not 
show that indulgence would be ex¬ 
tended to optionee, and would not 
prevent the optioner from ending 
such indulgence.—Northern Mining 
Corp v Cooke Mining Co., C.C.A. 
Mont., 123 F.2d 9. 

80. US —Wheeling Creek Gas, etc., 
Co v. Elder. C.C.W.Va., 170 F. 215. 

66 C.J. p 509 note 38. 

81. Ga.—Snead v. Wood, 100 8.HL 
714, 24 Ga App. 210. 

82. La.—Ratcliff v. Mcllhenny, 102 
So. 878. 157 La. 708. 

66 C.J. p 509 note 40. 

83. Ill.—Andrews v. Mohrenstecher, 
128 N.E. 729, 295 Ill. 109. 
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of their contract 84 The assignor cannot take a 
conveyance in derogation of the rights of his as¬ 
signee. 86 The rights of an assignee cannot be af¬ 
fected by acceptance by the optionee of a sum of 
money to extinguish the option. 86 

Second assignment. Where an optionee has, by 
assignment of his option, parted with all his rights, 
a second assignment by him transfers nothing to 
his assignee. 87 

§ 17. Restrictive Covenants 

Where a contract giving an option to purchaee con¬ 
tains valid restrictive covenants as to use of the property 
in case of purchase, the owner, on election to purchase, 
may insert such covenants In the deed. 

Where a contract giving an option to purchase 
land contains valid restrictive covenants as to the 
use to be made of the property in case of purchase, 
the owner, in case of an election to purchase, has a 
right to insert such restrictive covenants in the 
deed. 88 

§ 18. Merger in Sale 

An option is merged In the ultimate contract of sale 
entered into by the parties. 

Like other prior negotiations, an option for the 


91 CLJ.& 

sale of real estate is merged in the ultimate cosftact 
of sale entered into by the parties. 89 Thus, when¬ 
ever the optionee exercises his right to purchase and 
agrees to buy on specific terms and for a fixed price, 
the option becomes merged into the contract of 
sale. 86 

§ 19. Successive Options 

Ths holder of an option mads subject to a prior 
option cannot complain. In a proceeding against the 
holder of the first option, of any breach under the first 
option agreement. 

The holder of an option which is expressly made 
subject to a prior option cannot complain, in a pro¬ 
ceeding against the holder of the first option, of 
any breach under the first option agreement, 91 
since there is no privity of contract between the 
holders of the options. 92 Where one takes an op¬ 
tion to purchase land subject to a prior similar op¬ 
tion to purchase given to another, and acquires 
the right to insist that the prior option be exercised, 
if at all, according to its terms, a purchase by the 
holder of the prior option under a new agreement 
with the owner, at a price less than that fixed by 
his option, will not deprive the holder of the later 
option of his right to a conveyance. 98 


m. NATURE, REQUISITES, AND VALIDITY OF CONTRACT 

A. IN GENERAL 


§ 20. Nature and Essentials Generally 

The essentials of a contract between a vendor and 
purchaser are substantially the same as those of contracts 
generally. 

The elements of a contract between a vendor and 
purchaser are substantially the same as those of 
contracts in general and as long as these essen¬ 
tial elements are present the contract is not viti¬ 
ated by the fact that it is inequitable 94 or that a 
party has made a bad bargain 96 In a contract for 


the sale of land, there must be an identification of 
the thing sold, an agreement as to the price to be 
paid, and the consent of the parties. 96 There must 
be an obligation on the part of the purchaser to 
buy and the seller to sell. 97 Such acts as closing 
of title, payment of the purchase price, and delivery 
of the instruments of conveyance are not acts es¬ 
sential to the creation of a contract for the sale of 
land but are acts of performance relating to the 
execution of the contract. 98 


04. Pa —Strasser v. Steck. 46 A. 87, 
216 Pa. B77. 

66 C.J. p 609 note 44. 

85. Mich—Solomon v. Shewltz, 162 
N.W. 196. 185 Mich. 620, 8 A.L.R. 
557. 

88. Ark.—Nance v. Polk, 171 8.W. 
1195, 116 Ark. 588. 

87. Idaho.—Moyses v. Hewitt. 118 P. 

829, 20 Idaho 311. 

66 C.J. p 509 note 43. 

06. U.S.—American Strawboard Co. 
v. Haldeman Paper Co., Ohio, 83 
F. 619. 27 C.C A. 634. 

46 C.jr. p 610 note 67. 


89. Colo.—Copp v. Longstreet, 38 P. 
601. 5 Colo.App. 282. 

90. La.—Chauvin v. Theriot, App., 
180 So. 847. 

91. Idaho.—Blain County Canal Co. 
v. Maya, 142 P.2d 689, 65 Idaho 190. 

92. Idaho.—Blain County Canal Co. 
v. Maya, supra. 

93. U.S.—Hardeaty v. Martin Ebers- 
bach Co., C.C.A.Ohlo, 294 F. 5. 

Ky.—Faraday Coal, etc., Co. v. Owena, 
80 S.W. 1171, 26 Ky.L. 243. 

94. Mich.—Vincent v. McIntyre, 221 
N.W. 136, 244 Mich. 112. 
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Wash.—Halvorjaon v. Steelier, 288 P. 
926, 167 Wash. 257. 

96. Mich.—Vincent v. McIntyre, 221 
N.W. 136, 244 Mich. 112. 

98. Oa.—Sturdivant v. Walker, 43 

S. E.2d 527, 529, 202 Oa 685. 

97. Iowa.—Burmeiater v. Council 
Bluffs Inv. Co., 268 N.W. 188, 822 
Iowa 66. 

Mutuality see infra I 47. 

98. N.T.—Stanley v. Gannon, 180 N. 

T. S. 602, 109 Mtsc. 611, affirmed 
182 N.T.S. 952, 193 App.Div. 886. 
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$ 21. Subject Matter 

a. In general 

b. Really to which vendor has no title 

or only partial interest 

c. Realty which vendor already tinder 

contract to convey to third persons 

d. Realty of which vendor has no posses¬ 

sion 

ft. In General 

Property owned by the vendor may be the subject 
matter of a sale. 

Where no restrictions against alienation are in¬ 
volved, property owned by the vendor," or any 
portion thereof, 1 may be the subject matter of a 
sale, and this includes any equitable estate or in¬ 
terest, 2 a future contingent interest, 8 or a right of 
possession. 4 

Realty subject to encumbrances or liens . The fact 
that realty is subject to encumbrances or liens does 
not prevent it from being the subject matter of a 
contract of sale. 6 
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b. Realty to Which Vendor Ha* No Title or 
Only Partial Interest 

A vendor may transfer to the vendee only such rights 
as he himself possesses; but a contract of sale may be 
valid if made in good faith notwithstanding the subject 
matter is realty to which the vendor, at the time of en¬ 
tering the contract, had no title. 

A vendor can transfer to the vendee only such 
rights as he himself possesses 6 and so a sale of the 
property of another passes no title to the vendee. 7 
One cannot legally sell, without proper authority, 
that which he does not own, 8 and a contract for the 
sale of such property is a nullity. 8 A contract of 
sale may, however, be valid and enforceable if made 
in good faith by the vendor notwithstanding the 
subject matter is realty to which the vendor, at the 
time of entering the contract, has no title, 10 or in 
which he has a smaller interest than he agrees to 
convey, 11 at least where he is so situated as to be 
able to convey at the proper time, 12 or where the 
vendee is acquainted with the facts 18 or has not 
been induced to purchase through concealment or 
misrepresentations. 14 The vendor assumes the risk 
of acquiring title, 15 and the agreement becomes ab¬ 
solute and effective when the vendor subsequently 
acquires legal title 16 


9*. Mich—City Lumber Co v Hol¬ 
lands. 148 N.W. 361, 181 Mich. 531. 
Restrictions as to alienation* 

As to homesteads see Homesteads 
61 126-135 

In deeds see Deeds 5 184. 

1. Mich—Burling v. Letter, 262 N. 

W. 388, 272 Mich. 448. 

*. Mich—Miner v. O’Harrow, 26 N. 

W 843. 60 Mich 91. 

66 C J. p 510 note 72 
8. Kan—Knutson v. Hederstedt, 264 
P. 41, 125 Kan. 312. 

Pa.—In re Long's Estate, 77 A. 924, 
228 Pa. 594. 

4b Neb —Wilson v. City of Neligh, 
193 N.W. 704. 110 Neb. 266. 
ft. Tex —Pearson v. Teddlie, Civ. 

App.. 235 8.W.2d 757. 

66 C.J. p 512 note 91. 

6. Ark—Carter v. Thompson, 267 S. 
W. 790. 167 Ark. 272, 38 ALR. 
1053. 

T. N.D.—Johnson ▼. Ranum, 244 N. 

W. 642. 62 N.D. 607. 

66 C.J. p 511 note 76 
*. Pa.—Pennsylvania Klee. Co. v. 
Shannon, 105 A.2d 55. 877 Pa. 352. 

% Tenn.—Lebovits v. Porter. 252 
S.W.2d 144, 86 Tenn.App 149. 

10. Cal.—Callisch v. Farnham. 188 
P.2d 775, 83 Cal.App 2d 427—Rat- 
terree Land Co. v. Security First 
Nat Bank, 80 P.2d 102, 26 Cal.App. 
2d 662. 

Ga.—Stiles v. Edwards, 58 S.B.2d 697, 
79 Ga.App. 858. 


Idaho —Corpus Juris cited in Metzker 
v Lowther, 204 P 2d 1025, 1032. 69 
Idaho 155 

Ind—Mishawaka-St Joseph Loan 4b 
Trust Co v. Neu. 196 N E. 85, 209 
Ind 433. 105 A.L.R. 881. 

Mass —Hurley v. Brown, 98 Mass 
545, 96 Am.D. 671. 

Minn—McKay v. Ryan, 284 N.W. 57, 
204 Minn. 480. 

Mo —Robinson v. Pattee, 222 S W 2d 
786, 359 Mo 684. 

Mont—Nadeau v Texas Co, 69 P.2d 
586, 104 Mont 558. 

N J —Freas v. Scott, 39 A 2d 179, 22 
NJ.Misc. 390. 

Ohio—Schottenstein v. Devoe. 82 N. 
E 2d 552, 83 Ohio App. 193 

Wash—Townsend v. Rosenbaum. 60 
P.2d 261. 187 Wash 372—Breuner 
v. Hillman, 59 P.2d 731, 186 Wash. 
663. 

Wis—Ladegaard v. Connell, 281 N W. 
656, 229 Wis. 36—In re Kaiser's 
Estate, 258 N W. 177, 217 Wis 258. 

66 C.J. p 511 note 77. 

11. Kan.—Hollingsworth v. Sell, 207 
P 2d 406, 167 Kan 405. 

66 C.J. p 511 note 78. 

12. Ala.—Barksdale v. Temerson, 38 
So 2d 5. 251 Ala. 495. 

Cal.—Nakataukasa v. Wade, App., 274 
P 2d 918—Williams v. Graham, 189 
P 2d 324, 83 Cal.App.2d 649—Ell- 
wood v. Niedermeyer, 56 P.2d 279, 
12 Cal.App.2d 699—Lloyd v. Locke- 
Paddon Land Co., 42 P.2d 867, 5 
Cal.App. 2d 211. 
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Idaho —Metzker v. Lowther, 204 P 2d 
1026, 69 Idaho 155—Sherwood v. 
Daly. 78 P.2d 367, 58 Idaho 744. 

Ill.—Remington v. Krenn & Dato, 7 
N.E.2d 618, 289 Ill App. 548. 

Kan—Tomson v. Sell, 99 P2d 747, 
151 Kan 647 

Ky —Guill v. Pugh. 223 SW.2d 574, 
311 Ky. 90—Gober v. Leslie, 211 
S W 2d 658. 307 Ky. 477. 

Md—Friedman v McLane. 69 A.2d 
253. 193 Md. 565. 

Mass—Lishner v. Bleich, 65 N.E.2d 
693, 319 Mass. 350 

N.Y.—Delehanty v Walzer, 59 N.T.S. 
2d 777, reversed on other grounds 
67 NTS 2d 25, 271 App.Div. 886, 
affirmed 83 N.EL2d 863, 298 N.Y. 
820. 

Okl—Kendall v. Hastings, 198 P.2d 
998. 

66 C.J. p 511 note 79. 

13. S.D.—Weltzel v. Leyson, 121 N. 
W 868, 23 S.D. 367. 

66 C J. p 512 note 80. 

14. N.J.— Corpus Juris cited in 
Roselle Park Building 4b Loan 
Ass'n v. Friedlander, 161 A. 216, 
317, 116 N J.Law 32—Corpus Juris 
cited in Freas v. Scott 29 A.24 179, 
180, 22 N.J.Misc. 390. 

66 C.J. p 512 note 81. 

15. Wis.—Fleischman v. Zimmer- 
mann, 45 N.W.2d 616, 259 Wis. 194. 

16 . Pa.—Phillips v. Tetsncr* 58 A.2d 
129, 357 Pa. 43. 
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It has been held that if lack of title in the vendor 
is unknown to the proposed purchaser the contract 
will be invalid as lacking mutuality, 17 or if lack 
of title has been concealed, voidable for fraud, 18 
but there is other authority that the vendor need 
not disclose the nature of his title 19 and even though 
the vendor has misrepresented to the purchaser that 
he holds a contract to convey from the owner the 
contract will be enforceable where the vendor later 
actually obtains the contract in time to convey. 20 

In Louisiana, under a statute so providing, the 
sale of the property of another is a nullity, 21 and a 
purchaser m good faith may recover damages in 
an action in warranty, even against a vendor in good 
faith. 22 However, an unauthorized sale may be 
ratified by the true owner, 23 and where the seller 
acquires title, such title immediately vests m the 
purchaser, who thereafter cannot legally sue for 
rescission of the sale. 24 By construction of this 
statute, a contract to sell such property has also 
been held to be a nullity 25 or at least voidable at 
the option of the vendee, 26 but an engagement to 
procure the title and convey is valid. 27 Although 
the vendee does not consider that the vendor has 
title, it is permissible for him to purchase the ven¬ 
dor's claim. 28 

c. Realty Which Vendor Already under Con¬ 
tract to Convey to Third Persons 

The fact that the vendor has already agreed to sell 
the realty in question to a third person does not neces¬ 
sarily make a subsequent contract for the conveyance 
thereof invalid. 

The fact that the vendor has already given an 
option or agreed to sell the realty in question to 
a third person does not necessanly make a subse¬ 


quent contract for the conveyance thereof in¬ 
valid, 29 since he may acquire the interest of, or a 
release from, the first purchaser, 80 or the second 
purchaser may acquire rights as a bona fide pur¬ 
chaser for value, as discussed infra §§ 320-374. 

d. Realty of Which Vendor Has Ho Possession 

Except as provided for by statute It is not essential 
that realty which ie the subject matter of a contract of 
aale be In actual possession of the grantor. 

It is not essential that realty which is the subject 
matter of a contract of sale be in the actual pos¬ 
session of the grantor, 31 but under a statute pro¬ 
viding that a thing sold shall be considered as de¬ 
livered when it is placed in the possession of the 
vendee, actual possession in the vendor has been 
held to be essential. 32 At common law a convey¬ 
ance by a grantor out of possession could give the 
grantee no right or interest as against a person m 
adverse possession whose possession had begun be¬ 
fore such conveyance took effect, but m most juris¬ 
dictions the common-law rule has been repudiated 
or abolished by statute, so that such a conveyance 
is valid, and an executory contract to convey is 
also valid, as discussed in Champerty and Mainte¬ 
nance § 30. 

§ 22. Parties 

The rules as to parties and subject matter of con¬ 
tracts generally, and the construction and operation 
of contracts with respect to parties generally are dis¬ 
cussed in Contracts §§ 25-28, 346-355. The partici¬ 
pation in, and connection with, a real estate transac¬ 
tion are discussed infra § 23. 

Examine Pocket Parts for later cases. 


17. Mo—Nance v. Sexton, 203 S.W. 
649, 199 Mo App. 461. 

66 C.J p 612 note 82. 

18. Tenn.—Topp v. White, 12 Heiak 
165 

19. Okl—McLeod v. Skipper, 293 P. 
780, 146 Okl. 202 

9Ql Ill—Montana Wheat Land Co. 
v. Northern Pac. Ry. Co., 139 N.E 
876, 308 Ill. 620. 

Fraud and misrepresentation as 
grounds for rescission see infra f 
157. 

Time of remedying defects in title 
see infra | 220. 

2L La —Armstrong ▼. Dantoni, 

App., 19 So.2d 293—Oreco v. Fedele, 
App., 4 So.2d 75. 

66 G.J. p 512 note 86. 

66 . U.S.—Brady v. Falgout, D.C.La., 
42 F.Supp. 632. 

La.—McDonald v. Richard, IS 8o.2d 
712, 203 La. 166. 


23. U.S.—Brady v. Falgout. D C.La, 
42 F.Supp 532. 

24. US —Brady v. Falgout. supra. 
Purchaser's right to any title which 

seller may acquire 
The sale of property belonging to 
another is null, the purchaser mere¬ 
ly acquiring the right to an action of 
warranty and to the benefit of any ti¬ 
tle which the seller afterwards may 
acquire.—McDonald v. Richard, 13 So. 
2d 712, 203 La. 155. 

28. La.—Watson ▼. Felbel, 71 So. 
585, 139 La. 375. 

96. La— Bickham ▼. Kelly, 110 So. 
637, 162 La 421. 

27. La.—Watson v. Felbel, 71 So. 

585, 139 La. 375. 

66 C.J. p 612 note 89. 

Kero foot that one who agrees to 
sell property to another does not own 
the property is not sufficient to war¬ 
rant assumption that contract can¬ 

874 


not and will not be complied with.— 
Richardson ▼. Charles Kirsch 4b Co. 
La App, 189 So. 146, rehearing denied 
189 So. 621. 

28. La.—Walker v. Baer Thayer 
Hardwood Co, 126 So. 541, 129 So. 
218, 14 La.App. 381. 

29. Cal—Luchetti v. Frost, 65 P. 
969. 133 Cal xix. 

Pa.—Keiter v. Klinger, Com.Pl., 57 
DauphCo. 26. 

66 C.J. p 512 note 92. 

89. Cal.—Luchetti v. Frost, 65 P. 
969. 

Ill.—Prideaux v. Miller, 215 IU.App. 
429. 

Statute against sale with intent to 
defraud previous purchaser see in¬ 
fra « 73. 

3L La.—Winter v. Atkinson, 22 La. 
Ann. 650. 

32. Puerto Rica—Ruis v. Rodrigues, 
32 Puerto Rico 636. 
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§ 23. -Participation in, and Connection 

with. Transaction 

A contract for the sale of land io not binding on on# 
who l« nolthor party nor privy to it. 

A contract for the sale of land is not binding on 
one who is neither party nor privy to it. 33 The fact 
that a stranger who is not named in the contract 
of sale pays part of the purchase price does not 
make a binding contract on him or give him any 
interest in the property, 34 and this is true of a per¬ 
son who, although not named in the contract, signs 
it, 35 where the intention to bind him is not appar¬ 
ent, 33 or attempts to ratify it. 37 Where persons 
having an interest in real estate do not join in a 
contract for a sale thereof made by another, but 
subsequently unite m the execution of the deed, 
they thereby adopt and ratify the contract, and give 
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it the same force as if executed by diem. 33 Where 
parties have entered into a contract for the sale of 
land, a third person may, by agreement between all 
three, be substituted for either the vendor or the 
purchaser. 33 

Joinder by mortgagee . If a mortgagee joins in 
the contract of sale he is bound thereby, 43 but where 
he merely signs the contract for a purpose which 
is understood by all parties to impose no liability on 
him he cannot be held liable as obligor. 41 

Provision including additional grantees . A con¬ 
tract for the sale of land may provide that the 
grantees in the deed shall include a person who is 
not a party to the contract. 42 

Persons hazing no property right in the realty 
are not necessary parties in a contract for the sale 
thereof. 43 


B. OFFER AND ACCEPTANCE OR MUTUAL CONSENT 


§ 24. Necessity and Nature 

In a contract between a vendor and purchaser, mu¬ 
tual assent or a meeting of minds on all essential par¬ 
ticulars is absolutely necessary. 

As in the case of contracts in general, as dis¬ 
cussed in Contracts § 33, in a contract between ven¬ 
dor and purchaser the offer and acceptance must 
be concurrent 44 and mutual assent or a meeting of 


minds on all essential particulars is absolutely nec¬ 
essary. 45 The parties must assent to the same thing 
in the same sense. 46 Therefore, in order to con¬ 
stitute a contract of sale by correspondence, the 
correspondence must result in and show a meeting 
of the minds of the parties in a complete agree¬ 
ment. 47 There is no contract as long as the par¬ 
ties are merely negotiating, by correspondence or 


33. N.Y—Schapiro v Madera, 276 
NTS 673. 243 App Di\ 637 

66 C J. p 512 note 6 

Contract with, ou of several op¬ 
tional* 

Person contract ini? to sell land to 
one of several optionees and other 
parties to subscription agreement, 
providing for payments to optionees 
as trustees under trust declaration, 
was not entitled to recover on con¬ 
tract from others than such vendee 
as joint adventurers—Briggs v Col- 
grove. 255 NW 416. 267 Mich 504 

34. Cal—-Putnam v. Dungan, 26 P. 
904. 89 Cal 231. 

66 C J. p 513 note 9. 

35. Mo— Bokern v. Loud. App. 108 
S W 2d 1049 

68 C J p 513 note 10. 

36. Iowa—Holt v. Doty. 187 NW. 
550. 198 Iowa 582. 

<6 C.J p 513 note 11. 

37. Mich.—Ferris v. Snow. 90 N.W. 
850. 130 Mich 264 

Minn.—Harris v. McKinley, 58 N.W. 
991. 57 Minn. 198. 

33L Iowa.—Sackett v. Osborne. 26 
Iowa 146. 

33. Oa.—Pearson v. Courson, 59 8 
B. 907. 129 Oa. 656. 

45 C.J. p 518 note 14. 


Modification and substitution of con¬ 
tracts generally see infra $ 113 

40. Kan —Marquez v. Cave. 6 P 2d 
1081. 134 Kan 374. 

41. Ark—Walsh v. Magners, 33 S. 
W 2d 718. 182 Ark 885 

66 C J p 513 note 16 

42. Ga—Butler v. Milam, 105 SE 
628. 26 Ga App. 126. 

43. Ill—Kuhn v Eppstein. 76 N E 
145. 219 Ill. 154. 2 LRA..N.S.. 884. 

66 C J. p 513 note 18. 

44. La—Williams v. Bowie Lumber 
Co. 38 So.2d 729. 214 La. 750- 
Smith v Chappell, 148 So. 242, 177 
La. 311. 

66 C.J. p 513 note 20. 

45. Ark.—Tata v. Clark, 156 S W.2d 
218. 

Cal —Moore v. White. 220 P.2d 918. 98 
Cal.App.2d 510—Salomon v. Cooper, 
220 P.2d 774, 98 Cal.App.2d 521. 

Fla.—Perkins v. Simmons, 15 So.2d 
289, 153 Fla. 595. 

Ky—McGeorge v White, 174 S.W.2d 
532, 295 Ky. 367, 153 A.L.R. 1. 

Minn—State, by Burnquist v. Flack, 
6 N W 2d 805, 213 Minn. 353. 

Pa —American Oil Co. v. Eastern 
Market Co., Com.Pl., 60 York Leg. 
Rec. 88. 

66 C.J. p 513 note 21. 
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Under “escrow system” for sale of 
land in California, buyer states terms 
of offer, seller states proposal of 
sale, and, when terms meet, it be¬ 
comes contract.—In re Smathers* 
Will. 274 N.Y.S 717, 153 Misc. 132 

46. Ga—Kaufman v Young, 122 S.E 
822. 32 Ga App 135. 

66 C J p 514 note 22. 

47. Fla —Mehler v. Huston. 57 So 2d 
836 

Neb —Horn v. Stuckey, 20 N.W.2d 
692, 146 Neb. 625 

Okl —Boehs v Adelman, 188 P.2d 
196. 199 Okl. 540. 

66 C J p 514 note 23. 

Corresponde n ce held to establish 3 
oontract 

ND—Arhart v. Thompson, 31 N.W. 
2d 56, 75 N.D. 569. 

Tex—Krueger v. W. K. Swing Co., 
Civ.App., 139 S.W.2d 836. 

Corresp onde nce held not to MrtaUUdi 
contract 

Me.—Murphy v. Federal Land Bank 
of Springfield. 11 A.2d 349, 136 Me. 
381. 

Neb—Horn v. Stuckey, 30 N.W 2d 
692, 146 Neb. 625. 

N.J.—Sampson v. Pierson, S5 A.2d 
218, 140 N.J.Eq. 524. 

Tex.—Gilbert v. Texas Co., Clv.App., ’ 
218 S.W.2d 906, error refused no 
reversible error. 
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otherwise, to settle the terms of an agreement, in¬ 
tending to enter into a formal or final agreement 
when the terms shall be settled, 48 but there is a 
binding contract if all the terms are agreed on 
and the parties so intend, although they may in¬ 
tend to afterward reduce their agreement to a for¬ 
mal writing as evidence thereof, 48 provided the 
terms have been agreed on in a manner sufficient 
to satisfy the statute of frauds. 60 The fact that 
the vendor and purchaser have never met does not 
show a lack of meeting of minds where negotiations 
have been carried on by agents of both parties. 61 

In determining intent of parties, their external 
manifestations, and not their undisclosed intent, 
control. 62 

§ 25. Nature and Elements of Valid Offer 

a. Intent to create legal relations 

b. Certainty of offer as affecting legal 

relations 

c. Communication of offer 
a. Intent to Create Legal Relations 

The offer must be Intended to create the relation of 
vendor and purchaser between the parties in the event 
of acceptance. 

The offer must be intended to create the rela¬ 


tion of vendor and purchaser between the parties 
in the event of acceptance, 68 and so a mere pro¬ 
posal to deal, or invitation to negotiate, or a mere 
statement of intention to buy or sdl at a specified 
price, is not in legal effect an offer, 64 and a letter 
authorizing an agent to sell the land is not an offer 
to sell the land to the agent 66 nor is it an offer 
to prospective purchasers from the agent. 60 Know¬ 
ingly to lead a person reasonably to suppose that 
realty is offered for sale, and to offer realty for 
sale, have been held the same thing. 67 

b. Certainty of Offer as Affecting Legal Rela¬ 
tions 

An offer to buy or sell realty must be eo definite 
and unambiguous that, on acceptance, the nature and 
obligations of the parties to the agreement shall be 
certain. 

The definiteness of a contract depends on the 
definiteness of the offer, 58 since the acceptance re¬ 
quired for a meeting of minds must be identical 
with the offer, as discussed infra § 31. An offer to 
buy or sell realty must be so definite and unambigu¬ 
ous that, on acceptance, the nature and extent of 
the obligations of the parties to the agreement shall 
be certain, 59 or of such certainty that the inten¬ 
tion of the parties can be collected by fair im¬ 
plication. 60 It must be complete in itself and not 


48. U.S.—National Bank of Ken¬ 
tucky v. Louisville Trust Co., C.C. 
AKy., 67 F.2d 97, certiorari denied 
54 S.Ct. 440, 291 U.S. 665, 78 LEd 
1066. 

Cal—Burgess v. Rodom, 262 P.2d 
235, 121 Cal App 2d 71—Gale v 
Wood. 247 P.2d 67, 112 CakApp.2d 
€50—Salomon v Cooper, 220 P.2d 
774, 98 Cal.App.2d 521. 

N.T.—Wagner v. Zonghetti Const. 

Corp., 115 N.T S 2d 410. 

€6 C.J. p 515 note 24. 

48. U.S.—Townsend v. Stick, CC.A 
N.C., 158 F.2d 142 

Tex.—Abbott v. Adams, Civ.App., 248 
S.W.2d 614, affirmed Adams ▼. Ab¬ 
bott, 254 S W2d 78, 151 Tex. 601. 
66 C.J, p 515 note 26. 

ML Iowa—Federal Land A Securi¬ 
ties Co. v. Hatch, 125 N.W. 887, 147 
Iowa 18. 

Sufficiency of writing to satisfy stat¬ 
ute of frauds see Frauds, Statute 
of if 170-215. 

6L Or.—Larrabee v. Bjorkman, 155 
P, 974. 79 Or. 467. 

58 N.H—Woburn Nat Bank ?. 

Woods. 89 A. 491. 77 N.H. 172. 

•5 C.J. p 515 note 28. 

S8L Tex—Lucas v. Patton, 107 S.W. 

1158, 49 Tex Civ.App. 62. 

IfCJ. p 515 note 30. 

frtrrawt held to •ourtfttwfce a* of. 

<U Where written instrument set 


forth terms on which owners would 
sell property described therein and 
contemplated signature by purchas¬ 
ers beneath statement "We hereby 
agree to purchase said property on 
the foregoing terms and conditions" 
and owners signed It and gave it to 
broker representing purchasers, the 
instrument was a valid offer to sell 
goods.—Ussery v Jackson, 177 P.2d 
970, 78 Cal.App.2d 355. 

(2) Where purchaser, on vendor's 
refusal of tender wrote vendor letter 
stating that tender remained good 
and that purchaser was able, ready, 
and willing to pay purchase price 
paid on vendor's delivery of deed and 
abstract.—Todd v Stewart Sand A 
Material Co., 84 P.2d 105, 140 Kan. 
71. 

(8) Letter written by agent of 
owner of realty in response to in¬ 
quiry by plaintiff whether owner was 
interested in selling certain realty to 
unnamed client of plaintiff, that the 
owner had decided that he would sell 
such realty for $30,000 cash on im¬ 
mediate sale.—Townsend ▼. Stick, C. 
C.AN.C., 168 F.2d 142. 

54. Cal.—Lonergan v. Scol nick, 276 
p.2d 8—Sackett v. Starr, 212 P.2d 
535, 95 Cal.App.2d 128. 

La.—Monteleone v. Blache, 120 So. 
900, 11 La.App. 99. 

Mass.—Mellen v. Johnson, 70 N.E.2d 

658, 322 Mass. 235. 


N.J.—Bardusch v. Hof beck, 51 A 2d 
231, 139 N.J Eq 327—Giovanola v. 
Fort Lee Building A Loan Ass'n, 
196 A 357, 123 N.J.Eq 103. 

66 C J p 516 note 31. 

55. Or—Davis v. Brigham, 107 P. 
961, 56 Or 41, Ann.Cas 1912B 1340. 

66 C.J. p 516 note 32. 

56. Cal.—Thompson v. Walsh, 172 
P.2d 745, 76 Cal.App 2d 188 

Tex—Donnell v. Currie A Dohoney, 
131 S.W. 88, 62 Tex.Civ App. 134. 

57. Mass—Mellen v. Johnson, 76 N. 
E.2d 658, 822 Mass. 236. 

58. Ariz — Corpus Juris quoted la 
Ray v Frye. 119 P.2d 941, 943, 58 
Aris. 340. 

Certainty and completeness of con¬ 
tract as necessary for specific per¬ 
formance see Specific Performance 
ff 30-35. 

58. Aris— Corpus Juris quoted la 
Ray v. Frye, 119 P.2d 941, 943, 58 
Aria 840. 

Idaho.— Corpus Juris quoted la 
Brothers v. Arave, 174 P.3d 202, 
206. 

66 C.J. p 516 note 37. 

80. Me. —Bradbury v. White, 4 Me. 
391. 

Aria— Corpus Juris quoted la Ray v. 
Frye. 119 P.2d 941, 943. 58 Aria 
340. 

Idaho.— Corpus Juris quoted la 
Brothers v. Arave, 174 P.2d 202, 
296. 
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leave terms for future negotiation. 61 

Price . If the offer is intended as one fixing a 
definite price, it must show what the price is with 
such certainty that it can be determined by the 
contract itself or by the means fixed therein. 62 This 
may be done either by fixing the price itself in the 
contract, or by specifying in the contract the means 
by which such price is to be determined. 62 The 
means provided for fixing the price must be de¬ 
termined by the offer as accepted and not left to 
the future agreement of the parties. 64 If the offer 
is intended merely as one for a reasonable pnce 
and not for a specified price, the price need not be 
fixed in the offer, since the law will in such case 
imply a reasonable price. 65 

Time of payment . If the offer shows an inten¬ 
tion to fix the time of payment at some specific time 
or event, such point of time or such event must be 
stated with reasonable accuracy. 66 If no specific 
time of payment is intended the law implies that 
payment is to be within a reasonable time or con¬ 
current with the delivery of the deed, and the of¬ 
fer is therefore sufficiently definite, although no spe¬ 
cific time is set forth. 67 

Time of delivery of deed. If the offer shows that 
no specific time was intended by the parties, the law 
implies that delivery in a reasonable time was in¬ 
tended, and the offer is therefore sufficiently definite, 
although no specific time is set forth. 68 

c. Communication of Offer 

An uncommunicated offer to sell or purchase land 
cannot result In a contract of sale. 

Since a person cannot accept an offer of which he 
is ignorant, an uncommunicated offer to sell or 
purchase land cannot result in a contract of sale. 69 
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Therefore, corresponding propositions, the one to 
sell and the other to buy, transmitted each without 
the knowledge of the other, do not of themselves 
constitute an agreement. 70 

Letters and telegrams . A valid contract of sale 
may be made through the medium of letters or tel¬ 
egrams. 71 

§ 26. Lapse of Offer 

An offsr to sell or purchase realty lapses by the 
expiration of the period of time fllven for Its acceptance, 
or by the death or bankruptcy of the offerer. 

An offer to sell or purchase realty, as in the case 
of contracts generally, discussed in Contracts § 
51, lapses by the expiration of the period of time 
given for its acceptance, 72 although the offerer may 
waive the time limit or extend the time for accept¬ 
ance so as to render effectual an acceptance at a 
later time. 73 If the offer to sell or purchase does 
not itself fix the time within which it must be ac¬ 
cepted, it lapses by the expiration of a reasonable 
time. 74 However, it has been held that there is 
a continuing offer where the prospective purchaser 
signed the offer and made a deposit. 76 

By death. If the party who makes an offer to 
sell or purchase land dies before the offer is ac¬ 
cepted, his death causes the offer to lapse at once, 
and it cannot thereafter be accepted. 76 

§ 27. -By Rejection, Conditional or 

Varying Acceptance, or Counteroffer 

Where the offer to eell or purchase land Is rejected 
or not accepted as made, the offer ceases to be operative. 

As in contracts generally, rejection of an offer 
to sell or purchase causes it to cease to be opera¬ 
tive. 77 This is also true where an offer is not ac¬ 
cepted as made, but the attempted acceptance is con- 


61. Arix —Corpus Juris quoted In 
Hay v Frye, 119 P 2d 941, 943, 58 
Arix 840. 

Idaho.—Corpus Juris quoted in 
Brothers v. Arave, 174 P.2d 202, 
206. 

66 C.J. p 616 note 99. 

68. La,—Kaplan v. Whitworth, 40 
So. 728, 116 La 837. 

66 C.J. p 516 note 40. 

63. Arix.—Corpus Juris cited in Con¬ 
don v. Arizona Housing Corpora¬ 
tion. 160 P.2d 342, 346, 63 Arix. 125. 

66 C.J. p 517 note 41. 

64L La.—Louis Werner Sawmill Co. 
v. O'Shee. 35 So. 919, 111 La. 817. 

Mo—Wiley v. Robert. 31 Mo. 212. 

66 C. J. p 517 note 42. 

66 . Ind.—Johnson v. Staley, 70 N.E. 
541, 82 Ind.App. 628. 

Iowa.—Collins v. Vandever, 1 Iowa 

578. 


06. Minn—Rahm v Cummings, 155 
N W 201, 131 Minn 141. 

66 C J p 617 note 44. 

67. Md—Robinson v. Johnson, 113 
A. 121, 137 Md. 610. 

66 C.J. p 517 note 45 

68. Tex—Clark v. Wilson, 91 8.W. 
627, 41 Civ App. 450. 

66 CJ p 517 note 46. 

68. Ky.—Ratterman v. Campbell, 80 
SW 1155, 26 Ky.L. 173. 

Mich.—Weare v. Linnell, 29 Mich. 
224, 226. 

70. Ky—Ratterman v. Campbell, 80 
S.W. 1155, 26 Ky.L. 178. 

66 C.J. p 517 note 48. 

7L Wis.—Curtis Land, etc., Co. v. 
Interior Land Co., 118 N.W. 858, 13 
Wis. 841, 129 Am.S.R. 1068. 

66 G.J. p 617 note 49. 

8 77 


72. Cal—Isaacson v. G. D. Robert¬ 
son & Co., 192 P.2d 486, 85 Cal.App. 
2d 71. 

66 C J. p 517 note 52. 

Time of acceptance see infra 9 30. 

73. Iowa—Gough v. Loomis, 99 N. 
W. 295, 123 Iowa 642. 

66 C.J. p 518 note 53. 

74. Or.—Mossie v. Cyrus, 119 P. 485. 
624, 61 Or. 17. 

66 C.J. p 516 note 55. 

75. Cal.—Thompson ▼. Walsh, 172 P. 
2d 745, 76 CaLApp.2d 188. 

76. Mo.—Grab v. Calloway, 892 8. 
W 65, 816 Mo. 989. 

66 C.J. p 518 note 57. 

77. Mo.—Bokera v. Loud, App* 108 
8.W.26 1040. 

66 C.J. p 518 note 62. 
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ditional or on terms varying from the offer, or there 
is a Counteroffer, since this is in effect a rejection 
of the offer. 78 An attempt to get a better proposition 
is not oi itself a refusal or rejection of the offer. 79 

§ 28. Revocation of Offer 

a. In general 

b. Communication of revocation 

a. In General 

An offer to Mil or purchaM may bo rovoked or with¬ 
drawn, or now conditions added, by the offerer at any 
time before acceptance, even though a period of time 
during which the offer may be accepted it fixed by the 
terma of the offer, where the offer ie not under Mai or 
supported by a consideration. 

An offer to sell or purchase land may be revoked 
or withdrawn, or new conditions added, by the of¬ 
ferer at any time before acceptance, if no period of 
time during which it may be accepted is fixed by 
the terms of the offer, 80 or, if a penod of time is 
fixed by the offer, if the offer is not under seal 
or there is no consideration for the agreement to 
leave the offer open for the specified time, 81 not¬ 
withstanding the offeree has expended labor or in¬ 
curred expense in reliance on it. 82 The offer may 
not be revoked or altered, however, during the 
period allowed for its acceptance if it is under 
seal 83 or the agreement fixing the time is supported 
by a valuable consideration 84 The consent of the 
offeree is not necessary for revocation by the of¬ 
ferer. 86 A letter using no words of revocation or 
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indicative of an intention to revoke will not effect 
a revocation. 86 

Right to withdraw before formal execution. It 
has been held that where the terms of a contract of 
sale are agreed on and it is signed by the vendor 
and left with the purchaser with the understand¬ 
ing that he shall sign it also, but no time is fixed, 
the vendor, before he can withdraw, if he has the 
right to withdraw, must first request the purchaser 
to execute the agreement, and give him a reason¬ 
able time in which to do so. 87 

b. Communication of Revocation 

An offer once made Ie not revoked until the perMn 
to whom the offer ie made is actually notified of the revo¬ 
cation thereof before he has accepted the offer. 

An offer once made is not revoked until the per¬ 
son to whom the offer is made is actually notified 
of the revocation thereof before he has accepted the 
offer. 88 No formal notice of the revocation is nec¬ 
essary 89 and a subsequent sale or contract for sale 
of the property to another party, to the actual knowl¬ 
edge of the prior offeree, will constitute a revocation 
of the prior offer, 90 but the mere recording of the 
deed, under a statute which makes the recording 
of a deed constructive notice to subsequent pur¬ 
chasers and encumbrancers, is not of itself notice 
of the revocation of an offer of sale made to a 
prior offeree. 91 In the case of an offer by cor¬ 
respondence, a letter of revocation is not com 
municated and does not take effect until actual! / 


78. Conn—C&st&ldo v D’Eramo, 98 
A.2d 664. 140 Conn. 88 

S C.—Stein v. Xepapas, 29 S E 2d 257, 
204 S C 239. 

66 C J p 518 note 63. 

79. Ark.—Harper v Thurlow, 270 
S W. 607, 168 Ark. 446. 

80. U.S—Hoffstot v. Dickinson, C.C. 
AW.Va., 166 F 2d 36. 

Ala.—Federal Land Bank of New Or¬ 
leans v. Bridgeforth, 173 So 66, 
233 Ala. 679 

Cal—North Confidence Minina & De¬ 
velopment Co v. Morrice, 204 P. 
851. 56 Cal App. 146—Carr v. Laur- 
itson, 106 P.2d 19, 41 Cal.App.2d 31. 
Fla—Rork v. Las Olas Co., 23 So.2d 
839, 156 Fla. 510 

Ga.—Camp Realty Co. v. Jennings, 
47 S.E 2d 917, 77 Ga App. 149. 

Ky.—Palfreeman v. Broderick, 208 S. 

W.2d 736, 306 Ky. 538. 

La.—Snell ▼. Union Sawmill Co., 105 

50 728, 159 La. 604—Parham v. 
Gaspard, App., 26 So.2d 300. 

N.J.—Giovanola v. Fort Lee Building 
* Loan Ass'n, 196 A 357, 123 N J. 
Eq. 103. 

KY.—Farago v. Burke, 186 N.E. 683, 
262 N.T. 229—Houters v. Schlegel, 

51 N.Y.S.2d 965. 


Pa —Alexanian v Fidelity-Philadel- 
phia Trust Co. 30 A2d 651, 152 Pa 
Super 23 

Tenn—Coate v. Tigrett, 4 TennApp 
48 

Tex —Bowles v. Fickas, 167 S.W 2d 
741, 140 Tex 312 

Va— Ferebee v. Todd, 153 S E. 705. 

154 Va. 293 
66 C J. p 518 note 66. 

8L Ill.—Wolf v. Parker Holsman 
Co, 33 NE 2d 235, 309 Ill App 446 
Iowa —McCutchan v. Iowa State 
Bank of Fort Madison, 5 N.W.2d 
813, 232 Iowa 550 

N.Y —Grossman v Herman, 194 N E. 

694, 266 N.Y. 249 
66 C J p 519 note 67. 

88. Cal.—Ruess v. Baron, 17 P.2d 
119. 

66 C.J. p 519 note 68. 

88. Mass.—O'Brien v. Boland, 44 N. 

E. 602, 166 Mass. 481. 

66 C.J. p 519 note 69. 

Options under seal see supra | 7. 

84. W.Va.—Rease v. Kittle, 49 SE. 

150, 56 W.Va. 269. 

66 C.J. p 519 note 70. 

Revocation of option see supra | IS. 
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85. Cal —Carr v. Lauritson, 106 P.2d 
19. 41 Cal App 2d 31 
66 C J p 519 note 71 
88. NY—Houters v. Schlegel, 51 N 
Y S 2d 955 

87. S D—McPherson v. Fargo, 74 N 
W 1067, 10 SD. 611, 66 Am S R 
723. 

88. Fla—Rork v. Las Olas Co, 2\> 
So.2d 839, 156 Fla. 510 

Tex—Antwine v. Reed, Civ.App, 194 
SW.2d 614, reversed on other 
grounds 199 SW.2d 482, 145 Tex. 
521. 

66 C J p 520 note 74. 

89. Iowa.—Jester v. Gray, 175 N.W. 
758, 177 NW. 475. 188 Iowa 1249 

66 C J. p 520 note 75. 

90. Ga.—Camp Realty Co. v. Jen¬ 
nings, 47 S.E.2d 917, 77 Ga.App. 
149. 

Iowa.—McCutchan v. Iowa State 
Bank of Fort Madison, 5 N.W. 2d 
813, 232 Iowa 550 

N J.—Giovanola v Fort Lee Building 
A Loan Ass'n, 196 A 357, 123 N.J. 
Eq. 103. 

66 C.J. p 520 note 76. 

9L Colo.—Smith ▼. Russell, 86 P. 
474, 20 Colo.App. 554. 
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received. 92 Where the only persons with whom 
the offerer has dealt are brokers, notice to them of 
revocation of the offer is sufficient. 93 

§ 29. Acceptance of Offer 

a. In general 

b. Sufficiency 

a. In General 

In order that an offer to sell or purchase real prop¬ 
erty may result in a binding contract, it is essential that 
there be a valid acceptance. 

In order that an offer to sell or purchase real 
property may result in a binding contract, it is es¬ 
sential that there be a valid acceptance. 94 

Effect of acceptance. Acceptance of an outstand¬ 
ing offer completes the contract, and it is thereupon 
binding on both parties, so that neither the offer nor 
the acceptance can thereafter be revoked. 95 An 
agreement or offer giving an opportunity to pur¬ 
chase land withm a certain time, although without 
consideration, becomes a binding contract when ac¬ 
cepted within that time if it has not previously been 
withdrawn. 96 

b. Sufficiency 

(1) In general 

(2) Who may accept 

(3) Mode of acceptance 


(1) In General 

Where an offer or aeeeptance la made subject to 
certain conditions, the contract Is not complete until 
the conditions are fulfilled. 

Where an offer is made dependent on the hap¬ 
pening of a certain event, an acceptance before the 
actual happening of the event is ineffective, 97 and, 
similarly, where an acceptance is made subject to 
certain conditions, the contract is not complete until 
the conditions are fulfilled 98 There may be a single 
acceptance of two or more distinct offers, so as to 
make as many distinct contracts as there are offers 99 
and likewise, if an offer is separable, it may be ac¬ 
cepted as to only one part. 1 It has been held that 
there is a binding contract of sale notwithstanding 
the fact that the acceptance may have been secret¬ 
ly made in jest. 2 

(2) Who May Accept 

An offer to sell or purchase realty made to a particu¬ 
lar person may be accepted only by the person to whom 
it is made or by such person's duly authorized agent. 

As in contracts generally, discussed in Contracts 
§ 40, an offer to sell or purchase realty made to a 
particular person may be accepted only by the per¬ 
son to whom it is made 3 or by such person's duly 
authorized agent. 4 An offer cannot be accepted by 
the offeree's assignees 5 or heirs or devisees. 6 Where 


92. Ill —Wagner v McClay. 138 N E 
164. 306 Ill. 560 

66 C J. p 520 note 78 

98. Cal—Carr v L&uritson, 106 P 
2d 19. 41 Cal App.2d 31. 

94. Ark —Corpus Juris quoted in 
Gibson v Boyd. 172 S W.2d 928. 
929. 206 Ark 48. 

Ga.—Rivers v. Key, 11 S E 2d 14. 190 
Ga. 852. 

Mich—Brenner v. Duncan, 27 NW 
2d 320. 318 Mich. 1. 

Mo—Shortridge v. Ghio. App, 253 S 
W.2d 838. 

Okl.—Corpus Juris eftod la Bartholo¬ 
mew v. Clausen, Okl., 72 P.2d 718, 
721. 

Tex.—American Nat Ins Co. v. War- 
nock, 114 S.W.2d 1161, 131 Tex. 
457. 

Va.—Perebee v. Todd, 153 S.E. 705, 
154 Va. 293. 

66 C.J. p 520 note 80. 

98. U S.—Gross ▼. Regor Finance 
Co.. C.C A Fla.. 96 F.2d 37. 

Cal.—Gale v. Wood. 247 P 2d 67. 112 
• Cal.App.2d 650 

D.C.—Mitchell v. Ralph D. Cohn, 
Mun App. 52 A.2d 631. 

Kan—Steele v. Nelson, 32 P.2d 253, 
139 Kan. 559. 

La. —Fitzgerald v. Hyland, 6 So. 2d 
321, 199 La. 881. 


Mich—Brenner v. Duncan, 27 NW 
2d 320. 318 Mich 1. 

Miss—Corpus Juris quoted in. Holi- 
fleld v. Veterans’ Farm & Home 
Board of State, Miss, 67 So 2d 456. 
458. 218 Miss. 446 
66 C J p 527 note 56. 

96. Miss—Corpus Juris quoted in 

Hoi ifield v. Veterans' Farm A Home 
Board of State. Miss, 67 So.2d 456, 
458. 218 Miss. 446 
66 C J. p 529 note 57. 

97. Cal.—Patterson v. Clifford F. 
Reid, Inc, 23 P 2d 35, 132 Cal.App. 
454 

Iowa.—McCutchan ▼. Iowa State 
Bank of Fort Madison, 5 N.W 2d 
813, 232 Iowa 550 

Ky.—Howe v. Roberts, 227 S.W.2d 
401, 312 Ky 302. 

Mich—Modern Globe v 1425 Lake 
Drive Corporation, 66 N.W.2d 92, 
340 Mich. 663 

Neb—Williams v. Beckmark. XI N. 

W.2d 745, 146 Neb 814. 

66 C.J. p 520 note 81. 

96. Cal.—-Lawrence Block Co. v. Pal- 
ston. 266 P.2d 856, 123 Cal.App.2d 
300. 

66 C.J. P 520 note 82. 

Approval 

Text rule has been applied, where 
acceptance was made by agent or co¬ 
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owner subject to principal’s or co¬ 
owner's approval—Groskin v Book- 
myer, 166 A. 233, 310 Pa. 588—66 C.J 
p 520 note 82 [a]. 

99. Ill—Bolton v. Huling, 63 NE 
140. 195 Ill 384. 

66 C.J. p 520 note 83. 

1. Ark —Pond-Decker Lumber Co. v 
Wilson & Beal. 74 S.W. 295, 71 Ark. 
644. 

66 C J. p 521 note 84. 

2. Va.—Lucy v. Zehmer, 84 S.E.2d 
516, 196 Va. 493. 

3. La—Parham v. Gaspard, App. 
26 So 2d 300. 

Tex—Corpus Juris quoted iu Sutton 
v. Shanley, Civ App, 192 SW.2d 
567, 572. 

66 C.J. p 521 note 86. 

4 Tex—Corpus Juris quoted lu Sut¬ 
ton v Shanley, Civ.App., 192 S W. 
2d 567, 672—Fickas v. Bowles, Civ. 
App., 168 S.W.2d 118, reversed on 
other grounds Bowles ▼. Fickas, 167 
S.W.2d 741. 146 Tml.312. 

6*6 C.J. p 620 note 87. 

5. W Va.—Rease v. Kittle, 49 8.E. 

150, 58 W.Va. 269. 

66 C.J. p 521 note 88. 

6 Ark.—O'Connor ▼. Patton, 288 8 . 

W. 822. 171 Ark. 6X6. 

Ill—Sutherland v. Parking 75 I1L 
338. 
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a conveyance of certain property can be made only 
by the concurrence of two or more persons, an offer 
to purchase must be accepted by each of them. 7 

(3) Mode of Acceptance 

Th§ acceptance must be made In a manner la ac¬ 
cordance with the requirements of the offer. 

The acceptance must be made in a manner in 
accordance with the requirements of the offer, since 
if it is not so made it is of no validity as an ac¬ 
ceptance ; 8 and so, where partial or full payment is 
an essential part of acceptance, a simple acceptance 
without such payment or tender is ineffectual, 9 unless 
the vendor, by his conduct, has abolished the re¬ 
quirement. 10 An acceptance according to the speci¬ 
fied method of acceptance in the offer is sufficient. 11 
A written offer to sell must usually be accepted in 
writing. 12 Writing the word “accepted” on the 
face of an instrument offering to sell realty is suf¬ 
ficient. 12 Where the statute of frauds does not 
require the acceptance to be in writing and signed 
by the acceptor, acceptance of an offer may be made 
by taking possession, making improvements, or oth¬ 


er acts expressly or Impliedly authorized by the 
offer. 14 Where payment is not contemplated by 
the offer as an element of acceptance it is unneces¬ 
sary. 16 The terms of the offer need not be repeated 
to constitute a complete acceptance. 10 Under an 
offer requiring the approval of a board of directors, 
a contract of sale cannot be consummated without 
such approval. 17 Where an offer to purchase re¬ 
quired written acceptance by named officials of 
the vendor corporation, oral statements by alleged 
agents of the vendor, who do not assume to speak by 
virtue of action of officials of the vendor do not 
constitute acceptance. 18 

Acceptance by vote . A vote by members of a 
society or by a board of directors to accept an of¬ 
fer is not of itself an acceptance thereof 19 with¬ 
out an authorized communication to the offerer, 20 
particularly where the vote merely authonzes an 
officer of the group to accept ; 21 but it has been held 
that, where a public board has the power to bind 
the city by purchase, a vote by such board to pur¬ 
chase on terms offered is an acceptance of the of¬ 
fer, even though the vote is not addressed to the 


7. Ala—Obermark v. Clark. 114 So. 
135. 216 Ala. 564. 55 A.L.R. 1163. 

111.—Madia v. Collins. 97 N.E 2d 313. 
408 Ill. 358. 

Mich.—Stout v. Porritt, 229 N.W. 409. 
250 Mich. 13—Rothstein v. Weeks. 
195 N.W. 49. 224 Mich. 548. 

66 C.J. p 620 note 90. 

8 , Ga.—Federal Farm Mortg Corp. 
V. Dixon. 195 S.E. 414. 185 Ga. 466 

Mo.—Shortridge v. Ghio, App.. 253 
S.W.2d 838. 

66 C.J. p 522 note 6. 

indorsement of aooeptanoe on instru- 

Where written offer to purchase 
realty required written acceptance 
by named officials of vendor corpora¬ 
tion. mere indorsement of accept¬ 
ance on the instrument by such of¬ 
ficials did not constitute a binding 
contract until acceptance required by 
the instrument was communicated to 
purchaser.—Dixon v. Federal Farm 
Mortg. Corp.. 1 SE2d 732. 187 Ga. 
660. 

Biffif 

Where plaintiff's offer to purchase 
realty from corporation fixed the 
time within which the offer should 
be accepted and. although the corpo¬ 
ration's nanpe appeared on the accept¬ 
ance line, it was not signed by an 
agent or an officer of the corpora¬ 
tion. and the only signature of the 
corporation’s agent was to acknowl¬ 
edge receipt of a check accompany¬ 
ing the offer, which check was later 
returned, there was no binding ac¬ 
ceptance of the offer so as to consti¬ 
tute R valid contract.—Frohn v. 


Central Trust Co.. Ohio App.. 72 N.E. 
2d 303. 

9. Ark.—Gibson v. Boyd. 172 S.W.2d 
928. 206 Ark. 48. 

La.—In re Industrial Homestead 
Ass’n. App. 198 So. 528. 

Ter—Antwine v. Reed, 199 S W 2d 
482, 145 Tex. 521—Bowles v. Fick- 
as. 167 SW.2d 741, 140 Tex. 312. 

66 C.J. p 522 note 7. 

10. U S.—Dickey v. Hurd, C.C.A. 
Mass, 33 F.2d 415, certiorari de¬ 
nied 50 S.Ct. 82, 280 U.S. 601, 74 L. 
Ed. 646. 

66 C.J. p 623 note 8. 

1L Cal —Thompson v. Walsh. 172 P. 

2d 745. 76 Cal.App 2d 188. 

COlo.—Johnson v. George, 206 F.2d 
345. 119 Colo. 594. 

66 C.J. p 523 note 9. 

Aooeptanoe held sufficient 
Okl —Dick v. Vogt, 162 P.2d 825, 196 
Okl 66. 

66 C J. p 593 note 9 fa]. 

18. Okl.—Tiffany v. Rothschild, 258 
P.2d 629. 

13. Cal.—Gale v. Wood, 247 P.2d 67, 

112 Cal.App 2d 650. 

14. Ariz.—Hargrave v. Heard Inv. 
Co., 105 P.2d 520, 56 Ariz. 77. 

Ill.—Cutler v. Weibel. 170 N.E. 705. 
339 Ill. 62. 

Ind.—Foltz v. Evans, 49 N.E.2d 858, 

113 Ind.App. 596. 

N.H.—Swanson v. Priest, 58 A.2d 207, 
95 N.H. 64. 

66 C.J. p 523 note 10. 

Necessity for signature of memoran¬ 
dum see Frauds, Statute of f 206. 
Mlenoe may he suffieleat 
The fact that a promise to sell was 
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given may be shown by any words 
or acts which indicate assent and 
even an offer accepted in silence may 
be sufficient to bind the alleged of¬ 
feree.—Hal per in v. Guzzardi. 212 P. 
2d 9. 95 Cal App.2d 31. 

Starving as housekeeper 

Fact that daughter kept house for 
father until his death was sufficient 
to constitute an “acceptance" of of¬ 
fer made by father whereby he 
agreed to convey to daughter certain 
realty if she would keep house for 
him —Rogers v. Hoskins, 201 S.W 2d 
1004, 211 Ark. 687 

IS. Minn.—Lloyd v. Mickelson, 210 
N.W. 586. 168 Minn. 441. 

66 C.J. p 523 note 11. 

13. N.Y —Karales v. Bosson. 236 N. 

Y S. 633, 135 Misc. 146. 

66 C.J. p 623 note 12. 

17. N.Y.—Wabst v. Serial Federal 
Savings A Loan Ass'n of New York 
City, 51 N Y S 2d 555, 268 App Dlv. 
997—Syracuse General Tire Corp. 
v. Socony-Vacuum Oil Co., 78 N.Y. 
S.2d 662, 191 Misc. 461. 

18. Ga.—Federal Farm Mortg. Corp. 
v. Dixon. 195 S.E. 414, 185 Ga. 466. 

19. Mich—Wilhelm v. Fagan, 50 N. 
W. 1072, 90 Mich. 6. 

N C—Cozart v. Herndon, 19 S.E. 158, 
114 N.C. 262. 

90. N.C—Cozart v. Herndon, supra. 
Necessity for communication sea in¬ 
fra 5 32. 

91. Mass.—Salvation Army v. E R 
Wilcox Post No. 16, 114 NE. 60, 
225 Mass 186—Madden v. Boston, 
58 N.E. 1024, 177 Mass. 250. 
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offerer.** An offer to purchase, a resolution of the 
board to accept, and its secretary’s notice to offerer 
of acceptance, or the use by the corporation of the 
offerer’s check accompanying the offer in lieu of 
notification, constituted a meeting of the minds. 23 

§ 30. -Time of Acceptance 

In order to constitute a valid contract for the sals 
of real property, the offer must be accepted before it is 
rsvoked or lapses. 

In order to constitute a valid contract for the 
sale of real property, the acceptance must be made 
while the offer is still outstanding and m force. 24 
Therefore, the offer must be accepted before it 
has been revoked 25 even though the offer itself fixes 
a time during which acceptance may be made, if no 
valuable consideration is given for the promise fix¬ 
ing the time or the offer is not under seal. 25 If the 
offer fixing a time within which it is to remain 
open is supported as to the promise fixing the time 
by a valuable consideration, it may be accepted at 
any time before the expiration of the time thus 
limited, 27 and this is true at common law if it is 
under seal. 28 An acceptance of an offer before 
the date of the offer constitutes a continuing offer 
of acceptance, to be effective when the offer is 
made. 29 

Before lapse . The offer must be accepted before 
it has lapsed, whether the lapse be by reason of the 
efflux of the time allowed for acceptance, 30 or by 
the lapse of a reasonable time, where no definite 
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time is fixed in the offer,* 1 or by the death of the 
offerer 32 or offeree.* 3 Where a stipulated period of 
time for acceptance has been fixed by the offer, the 
offeree has until the last moment of the last day 
within which to accept, 34 but he must make the ac¬ 
ceptance at a reasonable time of the day, which is to 
be regulated by all the circumstances of the case.* 5 

Waiver of time limit . If the offerer waives the 
requirement for acceptance within the time limit, 
an acceptance may be made after the original time 
limit has expired. 36 

§ 31. -Acceptance Conditionally or on 

Terms Varying from Offer 

a. In general 

b. When acceptance not conditional or 

variant 

c. Acceptance of conditional or varying 

acceptance 

a. In General 

If an acceptance of an offer to sell or purchaee real 
estate la conditional or Introduces a new term or condi¬ 
tion, or in any other manner makes a counteroffer, the 
acceptance Is not effectual. 

As in contracts generally, discussed in Contracts 
§ 43, an acceptance of an offer to sell or purchase 
real estate must be identical with the offer and un¬ 
conditional, and so if the offeree accepts condition¬ 
ally or introduces a new term or condition into the 
acceptance, or in any other manner makes a coun¬ 
teroffer, the acceptance is not effectual.* 7 This rule 


22. Mass—McManus v. Boston. SO 
N.E. 607. 171 Mass 152. 

S3. N.J.—Gross v. Riverview Farms. 
52 A.2d 843. 140 N.J Eq 175. 

84. Cal.—Ussery v Jackson. 177 P. 

2d 970. 78 Cal.App.2d 355. 

66 C.J. p 521 note 92. 

35. U.S—Hoffstot v Dickinson. C.C. 

A. W.Va.. 166 F.2d 36. 

Cal.—Lonergan v. Scolnick, App, 276 
P.2d 8. 

La—Hanks v Souder. App. 25 So 2d 
253—Parham v. Gaspard. App, 26 
So 2d 300. 

Mo.—Shortridge v. Ohio, App., 253 
S.W.2d 838 

Tex.—Stanfield v. Kaufman, Civ.App., 
196 S.W.2d 848, error dismissed. 

66 C J p 521 note 93. 

Aooeptaaoe by mail 

Acceptance of mailed offer to sell 
realty, mailed after withdrawal of 
offer was mailed but before with¬ 
drawal was received was sufficient to 
create a contract if unconditional.— 
Anderson v. Stewart, 32 N.W.2d 140, 
149 Neb. 660, 3 A.L.R 2d 250. 
Indivisible contrast 

Where offer to sell land to husband 

•1 C.J.S.—56 


and wife was indivisible, if it was 
unenforceable as to one because of 
failure to accept before withdrawal 
of offer, it was unenforceable as to 
both.—Parham v. Gaspard, La.App , 
26 So 2d 300. 

36. Wyo.—Frank v. Stratford-Hand- 
cock. 77 P. 134, 13 Wyo 37, 110 Am. 
S R. 963, 67 L.R.A. 571. 

66 C.J. p 521 note 94. 

37. Neb—Veitk v. McMurtry, 42 N 
W. 6, 26 Neb. 341. 

Wyo —Frank v. Stratford-Hancock, 
77 P. 134, 13 Wyo. 37, 110 Am.S.R. 
963, 67 L.R.A. 571. 

88. W.Va.—Donnally v. Parker, 6 
W.Va. 301. 

89. Ala.—Stickney v Haas, 44 So 2d 

4, 253 Ala. 238. 

30. Cal.—Edwards v Billow, 188 P. 

2d 748. 31 Cal.2d 350. 

66 C.J. p 521 note 97. 

3L Ark.—Newman v. Kellogg:, 110 

5. W.2d 693, 196 Ark. 12. 

66 C.J. p 522 note 98. 

▲oosptanos hold too late 

A letter purporting to accept pro¬ 
posal contained in defendant's letter 
offering to sell property and request- 
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ing immediate response was too late 
where not sent for more than eight 
months after defendant’s letter was 
written.—Swanson v. Linder, 33 N.W. 
2d 62, 75 N D. 751. 

33. Mo—Groh v. Calloway, 292 S.W. 

65, 316 Mo. 989 
66 C J p 522 note 99. 

33. Ark—O’Connor v. Patton, 286 
SW 822, 171 Ark. 626. 

66 C J. p 522 note 1. 

34. Miss—Curtis v. Blair, 26 Miss. 
309. 59 Am D. 267. 

66 C J p 522 note 2. 

35. Miss.—Curtis v. Blair, supra. 

66 C.J. p 522 note 3. 

36. Okl—Swisher v. Clark, 209 P.2d 
880. 202 OkL 25. 

66 C.J. p 522 note 4. 

37. U.S.—Hoffstot v. Dickinson, C.C. 
A W.Va., 166 F.2d 86—Stuart v. 
Franklin Life Ins. Co., CCATex., 
165 F2d 965, certiorari denied 68 
S.Ct. 1072, 324 U.S. 816. 92 L.Ed. 
1746. 

Ala.—Federal Land Bank of New Or¬ 
leans v. Bridgeforth. 173 8a 06, 
233 Ala. 079. 
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has been applied, for example, where an acceptance 
varies from the offer as to the time of perform¬ 
ance, 88 the price, 88 the quantity of land, 40 or the 
title; 41 where it varies as to the place of pay¬ 
ment, 42 or of delivery of the deed, 43 the terms of 
payment or security to be given by the purchaser, 44 
or the time of giving possession ; 45 or where the ac¬ 
ceptance varies from or adds any other material term 
or condition. 40 There is no contract where the ac¬ 
ceptance is subject to a draft contract to be pre¬ 
pared and approved by the parties or which other- 
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wise leaves the terms open to future arrangement 
or negotiation. 47 

b. When Acceptance Hot Conditional or Variant 

If an offer ia accepted at made, the acceptance le not 
qualified or con/*«-onal, because of the expression of a 
hope, request, or suggestion, or because of the insertion of 
an immaterial vitiation or condition. 

If an offer is accepted as made, the acceptance 
is not qualified or conditional because of the ex¬ 
pression of a hope, 48 request, or suggestion, 48 or 


Ark—Halcomb v Cohen. 90 S.W.2d 
280. 192 Ark. 96. 

Cal.—Martin v. Baird. 269 P 2d 64. 
124 Cal.App 2d 598—Lawrence 

Block Co. v. Pal Eton, 266 P.2d 866. 
123 Cal App.2d 300—Angus v Lon¬ 
don. 206 P.2d 869. 92 Cal App 2d 282 
—Ajax Holding Co v Helnsbergen, 
149 P.2d 189. 64 Cal.App 2d 665. 

D.C —Rifkind v. Turner. Mun.App.. 
62 A.2d 501 

Fla.—Mehler v. Huston. 57 So 2d 836. 

Ill.—Mertel v. Walter. 200 lll.App. 
136. 

Ind.—Foltz v. Evans, 49 N.R2d 358, 
113 Ind App. 596. 

Ky—Antle v Haas, 251 S W.2d 290. 

La.—Hanks v. Souder, App., 25 So 2d 
253. 

Mich.—Harper Bldg. Co. v. Kaplan, 
52 N.W.2d 536. 332 Mich. 651. 

Minn.—Minar v. Skoog. 60 NW2d 
300, 235 Minn. 262—Ruble v. Ruble. 
47 N.W.2d 420, 234 Minn. 15. 

Neb—Corpus Juris quoted ia Ander¬ 
son v. Stewart, 32 NW.2d 140, 142, 
149 Neb. 660. 3 A.L.R.2d 250. 

N.Y.—Jaffe v Nagel. 114 NY.S 905. 

N.C.—Richardson v. Greensboro 

Warehouse A Storage Co, 26 SE. 
2d 897, 223 N.C. 344, 149 A L.R. 
201 . 

N.D.—Swanson v. Linder, S3 N.W 2d 
62, 75 ND. 751. 

Okl.—Tiffany v Rothschild, 258 P.2d 
629—Bartholomew v. Clausen, 72 
P.2d 718, 181 Okl. 88. 

Or.—Lerback v. Re Mine, 216 P.2d 
266, 188 Or. 429. 

Pa—Alexanian v. Fidelity-Philadel- 
phia Trust Co., 30 A.2d 661, 152 Pa. 
Super. 23. 

SD.—Rossum v. Wick, 56 N.W.2d 
770, 74 S,D. 554. 

Tex—Ant wine v. Reed, 199 -S W.2d 
482, 145 Tex. 521—Quufle ▼. Me- 
Ardle, Civ App, 244 S.W.2d 695, 
error refused no reversible error— 
Ray v. Blue, Civ.App., 173 SW2d 
258, error refused—Quinn ▼. John¬ 
ston, Civ App, 122 S.W 2d 266, er¬ 
ror dismissed. 

Vt.—Hill v. Bell, 11 A.2d 211, 111 Vt 
131. 

Wls.—Link Wholesale Grocery v. 
Krause, 43 N.W 2d 25, 257 Wis. 207. 

66 CLJ. p 523 note 18. 


38. Cal.—Gale v. Wood. 247 P 2d 67, 
112 Cal.App.2d 650. 

66 C J. p 524 note 19. 

39. Mo—Blanke v. Miller, 268 S.W. 
2d 809 

66 C.J. p 524 note 20. 

Expense of furnishing abstract of ti¬ 
tle 

An attempted acceptance of an of¬ 
fer to sell is ineffectual where it re¬ 
quires as an additional term that the 
vendor go to the expense of furnish¬ 
ing an abstract of title, thus affecting 
the net amount the vendor would re¬ 
ceive for the land. 

Colo.— Corpus Juris quoted in Smith 
V. Des Marteau, 199 P 2d 1006. 1011, 
119 Colo 16 

Fla.—Mehler v Huston, 57 So 2d 836 
66 C.J. p 524 note 20 [b]. 

4a N.Y.—McCotter v. New York, 37 
N.Y. 325. 4 TranscrA 435. 

Tex.—Stanfield v Kaufman, Civ App, 
195 S W 2d 848, error dismissed. 

41. N C —Richardson v. Greensboro 
Warehouse & Storage Co., 26 S E 
2d 897, 223 NC. 344, 149 ALR. 201 

66 C.J p 524 note 22. 

Approval of title 

Plaintiffs* acceptance of defend¬ 
ant's offer to sell realty, conditioned 
on approval of title by plaintiffs* at¬ 
torney constituted a “counter pro¬ 
posal".—Richardson v. Greensboro 
Warehouse A Storage Co., supra. 

42. Neb —Anderson v. Stewart, 32 N. 
W 2d 140, 149 Neb. 660, 3 A.L.R 2d 
250 

j 66 C J. p 525 note 23. 

Xf no plaos for payment is specified 
in the offer, where the negotiations 
are carried on by correspondence, it 
is implied that payment is to be 
made to the vendor in the city where 
be resides.— Corpus Juris quoted In 
Andeteon v Stewart, 32 N.W 2d 140, 
143, 149 Neb. 660. 3 A.L.R.2d 250—66 
C J. p 525 note 23 |b]. 

43. La.—Hanks v. Souder, App., 25 
So. 2d 253. 

Neb — Corpus Juris quoted in Ander¬ 
son v. Stewart, 32 N.W.2d 140, 148, 
149 Neb 660, 3 A.L.R.2d 250. 

66 C.J. p 525 note 24. 

Xf no plaos for delivery is spooifiod 
the vendor is entitled to have the 
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transaction closed where he lives — 
Corpus Juris quoted in Anderson v. 
Stewart. 32 NW2d 140, 143, 149 Neb. 
660, 3 A.L R 2d 250—66 C.J. p 525 note 
24 [a]. 

44. Cal.—Cook v. Mielke, 40 P.2d 301. 
3 Cal App 2d 736. 

Iowa.—McCutchan v. Iowa State 
Bank of Fort Madison, 5 N W 2d 
813. 232 Iowa 550 

Minn—Ruble v. Ruble. 47 N.W.2d 
420, 234 Minn 15 

N H —Giovanola v Fort Lee Building 
A Loan Ass'n, 196 A. 357, 123 N J 
Eq 103 

66 C J p 525 note 25. 

45. Mich—Spaulding v Wyckoff, 31 
N W 2d 71, 320 Mich 329. 

66 C J p 525 note 26. 

4a Mass —Richmond v Sweeney, 
181 N.E 186. 279 Mass. 250. 

66 C J. p 625 note 27 

Aoeeptanoo hold conditional 

(1) In general 

(2) Where offer and acceptance 
were identical except that printed 
words, "subject to existing leases, 
viz" were not stricken from accept¬ 
ance as they were from offer, and 
realty was In fact subject to written 
leases precluding immediate delivery 
—Ernest A. Carrere's Sons v. Hu- 
more, La.App., 52 So.2d 57. 

(3) A letter, stating that writer ac¬ 
cepted addressee's offer to sell realty, 
but enclosing deed, draft, orders 
respecting lease money and rent, and 
escrow agreement, with instructions 
to sign such instruments and send 
them to designated bank.—Young v. 
Roller. 201 P.2d 793, 201 Okl. 99. 

47. La.—Roy O. Martin Lumber Co. 
v. Saint Denis Securities Co., 72 So. 
2d 257, 225 La. 51. 

66 C J p 526 note 28. 

4K Cal.—Zellner v. Reeve, 211 P.2d 
395, 94 Cal.App.2d Supp 978. 

49. U.S.—Stuart v. Franklin Life 
Ins. Co., C.C A.Tex., 166 F.2d 965, 
certiorari denied 68 S.Ct 1072, 834 
U.S. 816, 92 L Ed. 1746. 

Ark.—Skinner v. Stone, 222 S.W. 860. 

144 Ark. 353, 11 A.L.R. 808. 

La.—Johnson v. Shreveport Proper¬ 
ties. 35 So 2d 25, 213 La 485. 

I 66 C.J. p 526 note 3L 
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because of the insertion of an immaterial variation 
or condition. 60 Likewise, an acceptance is .not con¬ 
ditional or variant from the offer where it contains 
a term or condition which is a mere reiteration of 
one expressed or implied by law in the offer, 61 even 
though special stress is laid thereon. 62 A variation 
of a term, beneficial to the offeree, so as to render it 
less beneficial to him, does not invalidate the ac¬ 
ceptance. 62 New proposals made after acceptance 
do not nullify acceptance. 64 Where the conditions 
are included m the offer, rather than in the accept¬ 
ance, the contract is valid. 66 

c. Acceptance of Conditional or Varying Ac¬ 
ceptance 

An offerer may accept an acceptance varying from 
the terms of hie offer, which creates a contract on the 
terms of the counteroffer. 

If a person who has made an offer to sell or pur¬ 
chase land on certain terms agrees to, and accepts, 
an acceptance varying from this offer, his accept¬ 
ance creates a contract on the terms of the coun¬ 
teroffer. 66 Where the counter proposal to an offer 
is not accepted there is no contract of sale 57 Just 
as a written offer must usually be accepted m writ¬ 
ing, so an alleged conditional or variant accept¬ 
ance m writing constituting a counteroffer, must be 
accepted in writing, 68 although it has been held 


otherwise where the counteroffer contained no sug¬ 
gestion that acceptance must be in writing. 69 There 
cannot be an acceptance without knowledge of the 
counter proposal. 60 

§ 32 . -Communication of Acceptance 

a. Necessity 

b. Mode of communication 

a. Necessity 

In order to turn an offer into a binding contract it ia 
necessary that the acceptance be communicated to the 
person making the offer. 

In order to turn an offer into a binding contract 
it is necessary that the acceptance be communicat¬ 
ed to the person making the offer or put m such 
a way as to be communicated to him by some act 
expressly or impliedly authorized by the offer, 61 
and the offeree has the right to reject the offer at 
any time prior to communication of the acceptance 
to the offerer. 62 Where an agreement is made by an 
agent with the purchaser subject to the approval 
of the owner, notice of the owner's approval must 
be communicated to the purchaser. 62 

b. Mode of Communication 

The law requires no particular form of notice of ac¬ 
ceptance, such being determined from the terms of the 


Agreement subject to lessee's right 
to purchase 

Where lease provided that lessee 
would have right to purchase realty 
under same terms as any offer re¬ 
ceived by lessor, acceptance by les¬ 
sor of purchaser’s offer subject to 
terms of lease created a binding con¬ 
tract for sale of realty subject only 
to rights of lessee under provisions 
of lease relating to right of purchase. 
—Hartmann v Windsor Hotel Co, 
52 S E 2d 48. 132 W Va. 307, reversed 
on other grounds 68 S E 2d 34 
Aooeptanoe hold mot a counteroffer 
ITS—Townsend v. Stick. CCA.NC., 
158 F.2d 142. 

50. Cal —Angus v. London, 206 P 2d 
869, 192 Cal App 2d 282—Rocks v 
Hamburger, 200 P.2d 92, 89 Cal 
App 2d 194. 

Ill —Marlowe v. Chicago Title A 
Trust Co., 55 N.E 2d 101, 323 Ill 
App 278 

Ohio—Kauscher v. National Build¬ 
ers A Realtors, 92 N.E2d 702. 87 
Ohio App. 403. 

Okl.—Pfrimmer v. Tidwell, 236 P.2d 
978, 206 Okl. 262—Dick v. Vogt, 
162 P.2d 325, 196 Okl. 66. 

*66 C.J. p 526 note 32. 

5L U.S.—Stuart v. Franklin Life 
Ins. Co., C.C.A.Tex. 165 F.2d 966. 
certiorari denied 68 S.Ct. 1072, 334 
U.S. 816, 92 L.Ed. 1746. 

66 C.J. p 527 note 88. 


52. Ill—Bolton v Huling. 91 Ill. 
App. 350. reversed on other 
grounds. 63 NE 140, 195 Ill. 384 

53. Md —Collin v Wetzel, 161 A 18. 

, 163 Md 194 

66 C J p 527 note 35. 

54. Ark —Bushmeyer v. McGarry, 
166 SW 168, 112 Ark. 373. 

66 C J p 527 note 36. 

55. U.S —Gross v Regor Finance 
Co, CCA Fla , 96 F 2d 37 

56. Ind —Foltz v Evans, 49 N.E 2d 
358, 113 Ind App 596 

Mich —-Wilkinson v. Lanterman, 22 
N W 2d 827, 314 Mich 568 
N Y.—Blumenstem v. Wegman, 14 
N Y S 2d 525 

Ohio —Rupright v Hey man, 36 N E 
2d 902. 67 Ohio App 355 
66 C J. p 527 note 38 
Offer held aeoepted 
Prospective vendors* instructions 
to escrow holder that the prospective 
purchasers' terms, conditions and 
instructions with reference to sale 
of residence and furnishings, were 
concurred in, approved and accepted 
—Thompson v Walsh, 172 P.2d 745, 
76 Cal App 2d 188 

87. Cal—Bartone v. Taylor-Benson- 
Jones Co.. 258 P.2d 1054, 119 Cal. 
App 2d 79—Angus v. London, 206 
P.2d 869, 92 Cal.App.2d 282—Ajax 
Holding Co. v. Heinsbergen, 149 P. 
2d 189, 64 Cal.App.2d 665. 
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Mo—Bokern v. Loud, App., 108 S. 
W 2d 1049. 

Acknowledgment of acceptance 

Purchasers* acknowledgment of re¬ 
ceipt of the purported acceptance 
did not constitute acceptance of the 
counter offer—Harper Bldg Co. v. 
Kaplan, 52 N W.2d 536, 332 Mich. 
651. 

58. Okl—Tiffany v Rothschild, 258 
P 2d 629. 

59. Ind —Foltz v. Evans, 49 N.E 2d 
358. 113 Ind App. 596. 

60. Conn—Castaldo v D'Eramo, 98 
A 2d 664. 140 Conn 88. 

61. Ga —Dixon v. Federal Farm 
Mortg Corp, 1 S.E 2d 732, 187 Ga. 
660 

Pa—Groskin v. Bookmyer, 166 A. 
233, 310 Pa. 588—Schmidt v. Stein- 
acker, 67 A.2d 664, 165 Pa Super. 
69 

Tex —American Nat Ins. Co. v. War- 
nock, 114 S.W 2d 1161, 131 Tex. 
457. 

66 C.J. p 527 note 40. 

62. Ga —Dixon v. Federal Farm 
Mortg. Corp., 1 S.E.2d 732, 187 Ga 
660. 

63. La—Caruso-Goll ▼. Dp Felice, 
App , 72 So.2d 778. 

Wash.—Koepke Sayles A Co. v. Lun- 
tig, 283 P. 458, 155 Wash. 70. 
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offer, and, uniats otharwlsa pravldad by the statuta of 
frauds, an oral notica of acoaptanca Is usually sufRolsnt. 

The law requires no particular form of notice of 
acceptance, 64 such being determined from the terms 
of the offer, 66 and, unless otherwise provided, or not 
in violation of the statute of frauds, an oral notice 
of acceptance is usually sufficient. 66 If the circum¬ 
stances are such as to make acceptance by post or 
telegraph a reasonable and proper method, the ac¬ 
ceptance may be so made, 67 in which case, unless 
the offer provides otherwise, it is completed as soon 
as the letter is posted or telegram sent, 68 whether 
or not it is later delivered, 66 provided the letter 
has been properly posted and addressed. 70 If the 
offer does not either expressly or impliedly pro¬ 
vide a method of acceptance, an acceptance to be 


effectual must actually be brought to the knowledge 
of the party making the offer, 71 and so, if the of¬ 
ferer does not indicate either expressly or impliedly 
that acceptance by post is an authorized method, ac¬ 
ceptance is not completed until the actual delivery of 
the letter. 76 Where the owner intimates that the 
act of taking possession of the land will be treated 
as an acceptance of his offer to sell, it has been 
held that no further communication of acceptance is 
necessary. 78 

Communication to agent of offerer. Communica¬ 
tion of an acceptance may be made to the agent of 
the proposer if the agent is expressly or impliedly 
authorized to receive it, 74 but an acceptance is not 
effectual if communicated to a third person only, not 
the proposer’s agent for such purpose. 76 


C. FORM AND EXECUTION 


§ 33. In General Contracts for the sale of land must not only be m 

Contracts for the sale of land must be definite and such form as properly to express the intention of the 
certain as to all essential terms and must properly ex¬ 
press the intention of the parties. parties, 76 but must be definite and certain 77 as to 

ML Ohio.—Painter v. Brainard-Cedar , Kan —Madden v. Cheshire Provident . Burns v. Epstein, 109 N.E.2d 774, 


Realty Co., 163 NE. 67. 29 Ohio 
App. 123. 

66. Ohio.—Painter v. Brainard-Cedar 
Realty Co. f supra. 

66. W.Va.—Crowley v. Vaughan, 106 
S.E 539, 88 W.Va. 223. 

66 C J. p 527 note 46 
Requirement of written acceptance 
by statute of frauds see Frauds, 
Statute of fi 180 (c). 

67. Mont—Long v. Needham, 96 P. 
731, 37 Mont 408. 

66 C.J. p 627 note 47. 

68. Ill.—Wagner v. McClay, 138 N. 
E. 164, 306 Ill. 560. 

66 C J. p 528 note 48. 

66. Tex.—Bowen v. Speer, Civ.App., 
166 S.W. 1183. 

W.Va—Weaver v. Burr, 8 S.E. 743, 
31 WVa. 736, 3 LR.A. 94. 

7a N.Y.—Britton v. Phillips, 24 
How.Pr 111. 

66 C.J. p 528 note 50. 

71. W.Va.—Weaver v. Burr, 8 S.E. 

743, 31 W.Va. 736, 3 L R.A 94. 

66 C.J. p 528 note 51. 

7R Tex.—Scottish-American Mortg. 
Co. v. Davis, 74 S.W. 17, 96 Tex. 
604. 97 Am.S.R. 932. 

7a Okl.—Newcomer v. Sheppard, 
162 P. 66, 51 Okl. 335. 

66 C.J. p 528 note 63. 

74. Cal.—Thompson v. Walsh, 172 
P.2d 745, 76 Cal.App 2d 188. 

Or.—Corpus Juris cited la Alpha Phi 
of Sigma Kappa v. Kincaid, 178 P. 
2d 156, 168. 

88 C.J. p 528 note 54. 

78b Iowa.—Crane v. Gritton, 8 N.W. 
78, 7 N.W. 138, 54 Iowa 72a 


Inst, 94 P. 793, 77 Kan. 415. 

66 C J. p 528 note 55. 

7a Cal—Dickey v. Pattison, 207 P. 

2d 1081, 92 Cal App. 2d 669. 

66 C J. p 529 note 58. 

77. Cal—Salomon v. Cooper, 220 P. 
2d 774. 98 Cal.App 2d 521—Dickey 
v. Pattison. 207 P.2d 1081, 92 Cal. 
App.2d 659. 

Fla.—Mehler v Huston, 67 So 2d 836. 
NY.—MacLaeon v. Lipchits, 66 NY. 
S.2d 609. affirmed 58 NY.S.2d 337, 
269 App Div. 953. 

Tenn—Bates v. Dennis, 203 S.W.2d 
928, 30 Tenn.App. 94. 

Utah —Clark v. George, 234 P.2d 844. 
66 C.J. p 529 note 59 
Certainty required as to description 
of land see infra 8 39. 

Definiteness of offer and acceptance 
see supra 88 26, 29. 

Prerequisite of form relative to 
sale of an Immovable is that it must 
be made by authentic act or under 
private signature.—Williams v. 
Bowie Lumber Co., 38 So.2d 729, 214 
La. 750. 

Contracts held not too indefinite or 

Cal.—Bettancourt v. Gilroy Theatre 
Co., 261 P.2d 851, 120 Cal.App.2d 
864—Lipton y. Johansen, 233 P.2d 
648, 105 Cal.App.2d 368—Shepherd 
v. Paul A. Hauser, Inc., 82 P.2d 149, 
188 Cal.App. 884. 

Ga.—Blanton v. Williams. 70 SE.2d 
461, 209 Ga. 16—Knowles v. Haas 
4k Dodd, 29 S.E.2d 812, 70 Ga.App. 
715. 

Ill.—Ruddock v. American Medical 
Ass'll, 112 N.B.2d 107, 415 HL 68— 
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413 111 476. 

Kan—Eastwood v. Eastwood, 207 P. 
2d 393, 167 Kan. 471—Jones v Da¬ 
vis. 197 P.2d 932, 165 Kan. 626. 

La—Jourdan v. Jones, App, 33 So. 
2d 416—Schroeder v. Morris, App, 
20 So.2d 437, rehearing refused 21 
So 2d 395. 

Mass—Cousbells v. Alexander, 54 N. 
E 2d 47, 316 Mass 729, 153 ALR. 
1108. 

Mich —Rathbun v. Herche, 85 N.W.2d 
230, 823 Mich. 160. 

Mo—Henleben v. Krause, 209 SW.2d 

888 . 

N.Y.—Polebaum v. National House 4k 
Farms Ass’n, 97 N.Y.S.2d 831, 277 
App Div. 849—Goldsmith v. Deitch- 
man, 69 N.Y.S 2d 148. 

Pa.—Allegany Gas Co., to Use of 
East Penn Development Co., v. 
Kemp, 174 A 289, 316 Pa. 97— 
Schmidt v. Steinacker, 67 A 2d 664, 
165 Pa.Super. 69 

S.C.—Speed v. Speed, 49 SE.2d 588, 
213 S.C 401—Welch v. Edisto Real¬ 
ty Co, 169 SE. 667, 170 S.C. 81. 
Tex—Grimsley v. Life Ins. Co. of 
Virginia, Civ.App., 164 S.W.2d 196, 
error refused. 

66 C.J. p 529 note 59 [a]. 

Contracts held too ladottalte and un- 
oertala 

Cal.—Colorado Corp. v. Smith, 268 P. 
2d 79, 121 CaLApp.2d 874—Roberts 
v. Lebrain, 248 P.2d 810. 118 Cal. 
App. 2d 712. 

Ga.—Williams v. Gottlieb, 88 S.E.2d 
245, 90 Ga.App. 488—Bryan v. Rusk. 
78 S.E.2d 858, 89 GaApp. 125— 
Stanaland v. Stephens, 50 0.RL2d 
258, 78 GaApp. 66. 
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all essential terms. 78 Such contracts, however, are 
certain if they can be made certain, 79 or where an 
uncertain provision has been waived or rendered 
immaterial by the conduct of the parties. 80 

§ 34. Oral Contracts 

In the absence of a statute requiring contracts for the 
sale of land to be In writing, an oral contract for the sale 
■of real property Is valid or Is at most voidable. An oral 
•contract for the sale of land must, however, contain the 
essential elements of a contract. 

Under the terms of the statute of frauds, in force 
in most jurisdictions, and preventing recovery on 
contracts for the sale of any interest m realty unless 
the contract, or some note or memorandum there¬ 
of, is in writing, and signed by the party to be 
charged therewith, an oral contract for the sale of 
realty is, in general, unenforceable, as discussed 
in Frauds, Statute of § 91; and such contract is not 
operative by way of estoppel. 81 In the absence of a 
statute requiring contracts for the sale of land to 
be in writing an oral contract for the sale of real 
property is valid, 82 or is at most voidable. 83 At any 
rate in jurisdictions where the fourth section of 
the original statute of frauds or similar provisions 
have not been enacted, an action to recover dam¬ 
ages for the breach of a parol contract for the sale 
of lands may be maintained by either party there¬ 
to. 84 Nevertheless, in those jurisdictions, on breach 
of a parol agreement to sell land, a party may not be 
permitted to recover as damages the difference be¬ 
tween the full value of the land and the agreed 
price. 86 Notwithstanding the existence of a statute 
of frauds the partial performance of a contract for 
the sale of land may be sufficient to take the case out 
of the operation of the statute, as discussed in 
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Frauds, Statute of § 252, and Specific Performance 
8 52. 

In any event, in order to constitute an oral con¬ 
tract for the sale of land there must be present the 
essential elements of a contract, 86 although indefi¬ 
niteness in the contract may be waived by complete 
performance of the contract. 87 A parol contract of 
conveyance can be established only by clear, un¬ 
equivocal, and definite testimony, and the acts 
claimed to be done thereunder should be equally 
clear and definite and referable exclusively to the 
contract. 88 

Dealings in contemplation of written contract . 
Oral negotiations for the sale of land do not con¬ 
stitute a contract for the sale of such lands, 80 par¬ 
ticularly where the parties contemplate that the 
actual contract shall be in writing. 00 

As to consideration . In jurisdictions in which it 
is held that the consideration is not an essential part 
of the contract, and need not appear in the memo¬ 
randum thereof, an oral agreement as to the con¬ 
sideration of a contract for the sale of land does 
not render the contract unenforceable. 01 

§ 35. Implied Agreements 

A contract for the sale of land may be implied from 
the acts, conduct, and writings of the parties and from 
the surrounding circumstances of the case, but may not be 
implied where the elements of a contract do not appear 
from the circumstances or where they are inconsistent 
with the existence of a contract. 

In the absence of statutoiy provisions to the con¬ 
trary, a contract for the sale of land may, where 
there is no express promise in words, be implied 
from the acts, conduct, and writings of the parties 
and from the surrounding circumstances of the 


Pa—Stevens v. Doylestown Building 
& Loan Ass’n, 183 A. 922, 321 Pa. 
173. 

66 C.J. p 629 note 69 [b]. 

*78. Cal.—Salomon v. Cooper, 220 P. 

2d 774, 98 Cal.App.2d 621. 

Tenn.—Bates v. Dennis, 208 S.W.2d 
928, 30 Tenn App. 94. 

Uncertainty as to time of teal per¬ 
formance did not affect validity of 
contract.—Moeller v. Schults, 119 P. 
2d 660, 11 Wash. 2d 416. 

79l Ala.—Shelley v. Murphy, 174 So. 
606, 234 Ala. 311. 

Mo—Henleben v. Krause, 209 S.W.2d 

888 . 

Nev.—Roberts ▼. Hummel, 248 P.2d 
248, 69 Nev. 154. 

Tex.—Burris v. Hastert, Civ.App., 191 
S.W.2d 811, error refused. 

66 C.J. p 530 note 60. 

.SOL Oa.—Blanton v. Williams, 76 S. 
BL2d 461, 209 Oa. 16. 


81. Tex —Lindley v. Lindley, Civ. 
App.. 178 S W 782. 

66 C J. p 530 note 62. 

82. Ky.—Duvall v. Guthrie. 3 Bibb 
532. 

66 C J. p 530 note 63. 

Oral contract in consideration of 
servloes to be performed for prom¬ 
isor was valid.—Werbe v. Holt, DC 
Ark, 100 F Supp. 392. reversed on 
other grounds, CA, Holt v. Werbe, 
198 F.2d 910. 

83. Tenn —Hilton v. Duncan, 1 
Coldw. 313. 

66 C.J. p 530 note 64. 

84. Pa.—Ewing v. Tees, 1 Binn. 450, 
2 Am D 455 

66 C.J P 530 note 65. 

86. Pa.—Dippel v. Cullom, 5 Pa.Diat. 
216. 

66 C.J. p 531 note 66. 
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86 . N.Y.—Fox v. Fox. 94 N.E. 628. 
201 N.Y 189. 

Pa.—Heffernan v. Chester-Cambridge 
Bank & Trust Co., Com PL, 27 DeL 
Co. 578. 

66 C.J. p 531 note 68. 

87. Ark.—Chambers v. Chambers, 
246 SW.2d 124, 220 Ark. 51. 

88 . Fla.—Todd v. Hyxer, 18 So. 2d 
888 , 154 Fla. 702. 

88 . N J.—Thompson ▼. Killhefler, 
125 A. 11, 98 N.J.Law 489. 

66 C.J. p 531 note 69. 

98. Iowa.—Buechler v. Olson, 189 N. 
W. 741, 194 Iowa 245. 

66 C.J. p 531 note 70. 

9L Me.—Pierce v. Weymouth, 45 
Me. 481. 

66 C.J. p 581 note 72. 

Necessity that consideration be ex¬ 
pressed in memorandum see 
Frauds, Statute of || 198-200. 
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case, 92 but a contract will not be implied where the 
elements of a contract do not sufficiently appear 
from the circumstances or where they are incon¬ 
sistent with the existence of a contract. 93 

As to consideration No promise to pay the rea¬ 
sonable value of land can be implied from a convey¬ 
ance which expressly recites another consideration. 94 

§ 36. Written Contracts 

The form and contents of a written contract for 
the sale of land are discussed infra §§ 38-41. 

Examine Pocket Parts for later cases. 

§ 37. -Form and Contents in General 

No particular form of inatrumont or of words is nec¬ 
essary to a written contract for the sale of land, pro¬ 
vided it contains all the essential terms and material 
elements of the agreement. 

No particular form of instrument or of words 
is necessary to make a valid written contract for the 
sale of land. 95 It is not necessary that it be evi¬ 
denced by a formal contract drawn with technical 
exactness in order to be binding, since a memoran¬ 
dum of agreement, found in one or several docu¬ 
ments, is sufficient. 96 The agreement may ordinari¬ 
ly be in the form of one or more letters or tele¬ 
grams, 97 or it may be in the form of a receipt, 98 
or certificate, 99 or escrow instructions. 1 It has, 
however, been held that a receipt may not be a suffi¬ 
cient writing where it lacks the essentials of a com¬ 
plete contract of sale. 2 


Defective or unauthorised instruments . An in¬ 
strument which is intended as a conveyance of land, 
but which is inoperative as a deed because of some 
defect or informality in its execution or acknowl¬ 
edgment, may be good as a contract to convey, 3 as 
may a deed made by an agent having authority to 
make a contract of sale but no authority to execute 
the deed. 4 

Contracts in contemplation of more formal con¬ 
tract A document which indicates that the parties 
are looking forward to a formal contract may not 
constitute a contract, 6 but where it does not ap¬ 
pear that the parties to the contract had left open 
any matter to be the subject of future negotia¬ 
tions, and the contract contains nothing to suggest 
any such intention, a provision for the execution and 
exchange of a formal contract is merely injected 
for the purpose of having the terms of the agree¬ 
ment expressed m a formal contract. 6 Merely be¬ 
cause the instrument states that it is not to be 
considered a contract, and that the agreement of 
the parties with respect to the terms of sale of the 
realty will be set forth in a contract of sale to be 
prepared and executed m the future is immaterial 
where it is clear that merely the form of the con¬ 
tract is subject to future approval and only the 
agreement of the parties already reached is to be 
set forth m the formal contract. 7 It has also been 
held that the mere fact that the parties are look¬ 
ing forward to a formal contract is not conclusive 
where the necessary elements of a valid and com¬ 
plete contract arc present, 8 particularly where the 


92. Cal.—Northern Assur. Co of 
London v. Stout. 117 P. 617. 16 Cal. 
App 548. 

Pa—Adams v. Speckman. Com PL. 

40 Del Co. 279. 

66 C J p 631 note 74. 

A transfer of real estate implies a 
contract and that there must be 
someone to receive title as well as 
someone to grant —Krall v. Light. 
210 S W.2d 739. 240 Mo App. 480. 

93. Cal—Abbott v 76 Land, eta, 
Co. 36 P 1. 101 Cal. 567. 

66 C.J. p 532 note 75. 

94. NT—Moller v. Paulivico, 149 
NS. 829. 241 N.Y. 193. 

66 C.J. p 532 note 76. 

95. Pa—Calhoun v. Hays. 39 A.2d 
307, 155 Pa Super. 519—Fleming v. 
Strayer. Com PI. 61 Tork Leg.Rea 

9. 

S.C.—Oeland v. Kimbrell's Furniture 
Co., 42 SE.2d 228. 210 8.C. 223. 

66 C.J. p 632 note 78 
flaffictency of memorandum under 
statute of frauds see Frauds, Stat¬ 
ute of | 179. 


Sealed Instrument is not necessary 

Pa —Toll v. Pioneer Sample Book 
Co.. 94 A.2d 764. 373 Pa. 127. 

96. Cal—Martin v. Baird. 269 P.2d 
54. 124 Cal App 2d 598 

S.C.—Oeland v Kimbrell's Furniture 
Co . 42 S E 2d 228, 210 S.C. 223 

97. Cal —Twisselmann v. Cohn, 136 
P.2d 33. 67 Cal.App 2d 987. 

Fla—Mehler v. Huston, 57 So 2d 836. 

S.C —Oeland v. Kimbrell's Furniture 
Co., 42 S E 2d 228. 210 S.C. 223. 

66 C.J. p 532 note 79. 

96. Cal.—Lipton v. Johansen, 233 P 
2d 648, 105 Cal App.2d 363—Keelan 
v. Belmont Co., 165 P.2d 930, 73 
Cal.App. 2d 6. 

N.J.—Monahan v. McElligott. 41 A.2d 
399, 136 N.J.Eq. 306. affirmed 44 A. 
2d 30, 137 N.J Eq. 176. 

Pa—Traub v. Hartung, Com PL, 42 
Sch Leg Rea 152. 

Wash.—Hubbell v Ward, 246 P.2d 
468, 40 Wash 2d 779. 

66 C.J. p 533 note 80. 

99. Kan.—Bemis v. Becker, 1 Kan. 
226. 

66 C J. p 533 note 81 

L Cal.—Twisselmann v. Cohn, 186 
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P 2d 33, 67 Cal App 2d 987—Turney 
v. Collins. 119 P.2d 954. 48 Cal App 
2 d 381—Williams v. Rush, 25 P.2d 
888 . 134 Cal App 554. 

66 C J p 533 note 82 

2 . NY—Rosenblum v Lenier, 98 N 
Y S 836. 49 Misc 559. 

66 C J. p 534 note 85. 

3. Cal—Owen v. Frink, 24 Cal. 171 

66 C.J. p 534 note 86. 

4 Cal—Dutton v. Warschauer, 21 
Cal. 609, 82 Am.D. 765. 

66 C J p 634 note 87. 

5. N.J.—Burlew v. Hepps, 69 A 2d 
579. 6 N J.Super. 16. 

66 C J. p 534 note 88 

Oral, in contemplation of written, 
contract see supra | 84. 

6 N.J—Burlew ^v. Hepps, 69 A 2d 
579, 6 N.J.Super. 16. 

NY—In re Degenkolb's Estate, 113 
N.Y.S.2d 880. 

7. NY—In re Degenkolb's Estate, 
supra. 

8 . Cal.—King v. Stanley, 197 P.2d 
321, 32 Cal 2d 584—Thompson v. 
Schurman, 150 P.2d 609, 65 Cal. 
App.2d 432. 
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parties have mistakenly assumed that a more formal 
contract is necessary, 9 or where, notwithstanding 
a failure to execute a more formal contract, the 
parties continue to treat the original contract as in 
force, 10 unless it also appears that the parties agreed 
or intended not to be bound until a formal written 
contract was executed. 11 Where a contract is 
complete, unambiguous, and binding as soon as ex¬ 
ecuted by the parties, although it may be custom¬ 
ary under similar circumstances that a formal es¬ 
crow agreement also be executed, it is not necessary 
for the completion of the contract. 12 

Particular requisites. A written contract for the 
purchase or sale of realty must contain all the es¬ 
sential terms and material elements of the agree¬ 
ment necessary for its validity, 12 without recourse 
to parol evidence of the intention of the contract¬ 
ing parties. 14 In the case of a memorandum of an 
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agreement to sell and convey realty, in order to be 
valid, it must be a complete evidence of the terms 
to which the parties have assented, 19 and if the 
memorandum establishes that there was in fact no 
contract, or if it discloses that on essential and 
material terms the minds of the parties did not meet 
and that such terms were left open for future set¬ 
tlement, there is no binding obligation on either the 
vendor or the purchaser. 10 

A written contract or memorandum of sale must 
ordinarily show with sufficient certainty, either in 
itself or by reference to other documents, the agree¬ 
ment of the parties to a sale of the property, 17 the 
names of the parties thereto, 10 and the terms and 
conditions of the agreement. 19 It must show the 
time of performance if the specific time is agreed 
on by the parties, 20 but not otherwise, since an 
omission to agree on the time of performance includ- 


Mass —Co&n v. Holbrook. 97 NE2d 
649. 327 Mass 221. 

X J —Burlew v. Hepps, 69 A 2d 579. 
6 N J Super 16—Moran v Fifteenth 
Ward Building A Loan Ass'n. 25 
A 2d 426. 131 NJEq. 361. 

S C —Oeland v Kimbrell’s Furniture 
Co. 42 S E 2d 228, 210 SC 223. 

66 C J p 534 note 89. 

9. NT—Eisenberg v. Spachm&nn. 
190 N.Y.S 662. 117 Misc 109, mod¬ 
ified on other grounds 196 N.T.S. 
924. 203 App Div 875. 

66 C.J p 534 note 90 

10. Pa—Sautter v Rowland. 131 A. 
733. 285 Pa. 212. 

11. Cal.—King ▼. Stanley, 197 P.2d 
321. 32 Cal.2d 584 

SC—Oeland v. Kimbrell's Furniture 
Co.. 42 S E 2d 228. 210 SC. 223. 

18. Art* —Hargrave v Heard Inv. 
Co, 105 P.2d 520, 56 Ariz 77. 

13. Cal—Burgess v. Rodom. 262 P. 
2d 836. 121 Cal.App 2d 71—Wil¬ 
liams v. Rush, 25 P.2d 888. 134 Cal 
App. 554. 

X J.—Monahan v. McEUigott. 41 A 2d 
399. 136 N.J.Eq. 306. affirmed 44 
A.2d 30. 137 N.J.Eq. 176 
N.Y.—MacLaeon v. Lipchitz, 56 N Y 
S.2d 609. affirmed 58 N.Y S 2d 337, 
269 App.Div. 953. 

Tex—Wilson v. Fisher. 188 S.W.2d 
150. 144 Tex. 53. 

Co n tr a cts held proper 
Ark.—Hall v. Weeks, 217 S.W 2d 828. 
214 Ark. 703. 

Ga—Irvin v. Locke. 38 S E 2d 289. 
Or.—Champion ▼. Hammer, 169 P.2d 
119. 178 Or. 596. 

.Wash.—Hubbell v. Ward. 246 P.2d 
468. 40 Wash.2d 779. 

Where vendor made appropriate 
changes in earnest money receipt to 
reflect changes in purchase agree¬ 
ment and requested vendee to initial 


corrections, minor and inadvertent 
omissions in initialing receipt by 
vendee did not alter essential ele¬ 
ments of Instrument that with rea¬ 
sonable clarity reflected a meeting of 
minds of parties, and there was an 
unequivocal acceptance of vendor's 
counter-proposal—Kahn v. Lischner, 
Cal App.. 275 P.2d 539. 

Reservation of subordination provi¬ 
sion for future agrsomsnt 

(1) Reservation of a subordination 
provision for future agreement pre¬ 
vents a legal obligation under the 
contract from arising until such fu¬ 
ture agreement is completed.—Gould 
v Callan. Cal.App, 273 P 2d 93. 

(2) Cancellation of negotiations 
for failure to come to an agreement 
as to a subordination provision of 
the contract does not constitute a 
waiver of such provision so as legally 
to bind the parties under the main 
provisions of the contract—Gould v. 
Callan, supra. 

Xi Cal—Burgess v. Rodom, 262 P 
2d 335, 121 Cal App.2d 71—Salomon 
v. Cooper. 220 P 2d 774, 98 Cal.App. 
2d 521. 

Md —Vary v. Parkwood Homes, 86 A. 
2d 727, 199 Md. 411. 

IK Cal—Burgess v. Rodom, 262 P. 
2d 335, 121 Cal.App 2d 71—Salomon 
v. Cooper, 220 P.2d 774, 98 Cal App. 
2d 521. 

N Y —Nathan v. Spector. 120 N Y S 2d 
358, 281 App.Div. 451—Bell v. Kavy, 
43 N.Y.S 2d 934. 

Pa.—Traub v. Hartung, Com PI., 42 
Sch.Leg Rec. 152—Fleming v. 

Strayer, Com.Pl. # 61 York Leg Rec. 
9. 

Memorandum held valid 

Cal.—Keelan v. Belmont Co, 165 P.2d 
930, 73 Cal App.2d 6. 

16. Cal.—Burgess v. Rodom, 262 P. 
2d 335, 121 Cal.App.2d 71—Salomon 
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v. Cooper. 220 P.2d 774. 98 Cal.App. 
2d 521—Kline v Rogerson, 181 P 
2d 385. 80 Cat App. 2d 158—Patch v. 
Anderson, 151 P.2d 644, 66 Cal App 
2d 63. 

N.Y.—Bell v Kavy. 43 N.Y S 2d 934. 

17. Fla.—Mehler v. Huston, 57 So 2d 
836. 

Or.—Corpus Juris cited in Champion 
v. Hammer, 169 P.2d 119, 178 Or. 
595. 

Pa.—Fleming v. Strayer. Com Pl., 61 
York Leg.Rec 9. 

66 C.J. p 535 note 93. 

18. Cal.—Roller v. California Pac 
Title Ins. Co. 206 P.2d 694. 92 Cal. 
App 2d 149. 

Ill.—Leach v. Hazel. 74 N E 2d 797, 
398 Ill 33. 

Mass—Epdee Corp. v. Richmond, 75 
N E 2d 238, 321 Mass 673. 

N.J.—Al-Sco Realty Co v. Suburban 
Apartment Corp, 48 A 2d 838, 138 
NJEq. 497, affirmed 55 A.2d 296, 
141 N.J Eq. 40. 

NY—Zilmaur Realty Corporation v. 
Pinkney, 203 N.Y S 715, 208 App 
Div. 467—Crum Elbow Sportsmen's 
Ass'n v Whelan, 73 N.Y.S.2d 531, 
189 Misc. 117 

Pa.—Rosenblum v. Sussman, 56 Pa. 
Dist. A Co. 611. 

66 C.J. p 535 note 94. 

19. Cal—Roller v. California. Paa 
Title Ins. Co., 206 P.2d 694. 92 CaL 
App 2d 149. 

Ill.—Leach v. Hazel, 74 N E.2d 797, 
898 I1L 33.. 

66 C.J. p 535 note 95. 

La—Bland v. Conner, App., 25 So. Id 
815 

80. Ky.—Cornett v. Brashears, 39 & 
W. 421. 100 Ky. 741. 18 Ky.U 1056. 

Pa—Frick v. Ozias. 1 Phila 177. 

Certainty of offer as to time of pay¬ 
ment see supra f 25. 
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mg the payment of the purchase price can be sup¬ 
plied by the law, as long as the agreement itself 
includes all the essential terms of the baigain. 21 
Thus, where the parties by subsequent agreement 
fix the time and place of performance, failure of 
the original contract of sale to do so does not in¬ 
validate it 22 The time of payment of the bal¬ 
ance of the purchase price need not be specified, 
since a reasonable time will be implied, as discussed 
infra § 101. A written contract to convey land is 
not invalidated by failure to specify the rate of 
interest to be paid on the balance of the price re¬ 
maining due after part payment, 22 by failure to 
specify the date at which the purchaser is to take 
possession, 24 by failure to state the nature of the es¬ 
tate to be conveyed 22 or the type of deed to be ex¬ 
ecuted, 22 or by failure to include other unessential 
details. 27 The use of the word "heirs” is not neces¬ 
sary in a contract for the sale of land to show an 
intention to create and pass a good fee simple even 
when it is required in a deed. 28 A contract contain¬ 
ing all the requisites necessary for its validity is a 
complete contract notwithstanding that it contains 
no agreement between the owner and broker, who 


is the owner’s agent, as to the amount of commis¬ 
sion which the owner is to pay. 22 

Separate writings\ The contract may be con¬ 
tained in several distinct writings if they are suffi¬ 
ciently connected by reference; 80 and when read 
together form a complete contract. 81 

Forged contract . A forged contract for the sale 
of land is void. 82 

§ 38. •-Consideration 

Unless required by statute the consideration for m 
written contract for the sale of land need not be expresa- 
ly stated. 

Although the consideration or the price of a con¬ 
tract for the sale of land is an essential element, 
as discussed infra § 45, unless required by statute, 88 
it need not be expressly stated in the wntten con¬ 
tract, 84 since a fair reasonable price will be im¬ 
plied in the absence of an express provision to 
the contrary. 86 Where the determination of the 
price is left to a future agreement between the par¬ 
ties, it renders the contract too indefinite and incom¬ 
plete. 86 At common law a contract under seal to 
sell land imports a consideration or, more properly. 


SL Ariz—Haralson v. Rhee, 259 P. 
2d 246. 76 Ariz 74. 

Mass.—Seigel ▼. Cambridge-Wendell 
Realty Co.. 83 N E 2d 262, 323 Mass. 
598. 

Pa.—Abrams v. Burke. Com PI., 43 
Berks Co. 41. 

S.D.—Boekelheide v. Snyder, 26 N.W. 
2d 74. 71 S.D. 470 

Tex.—Buehring v. Hudson, Civ.App., 
219 S W.2d 810, error refused. 

82. N. J —Miller v. Headley. 158 A. 
118, 109 N.J Eq. 436, affirmed 163 A. 
665, 112 N-J.Eq. 89. 

as. Mich.—Janissewski v. Shank, 202 
N.W. 949, 230 Mich. 189. 

Si. Mich.—Janissewski v. Shank, su¬ 
pra. 

25. N.J.—Miller v. Headley, 158 A. 
118. 109 N J Eq 436, affirmed 163 A. 
665, 112 N.J.Eq. 89. 

28. Tex.—Burris v. Hastert, Civ 
App, 191 S.W.2d 811, error refused. 

87. D C.—Brill v. Mushinsky, 194 F. 

2d 158, 90 U.S App.D.C. 132. 

Me.—Towne v Larson, 51 A.2d 51,142 
Me. 301. 

Mass.—Epdee Corp. v. Richmond, 75 
N E 2d 238. 

Pa.—Strayer v. Griffin, Com.PL, 28 
Erie Co. 286. 

Tex —Burris v. Hastert, Civ.App., 191 
S.W.2d 811, error refused. 

66 C.J. p 535 note 5 

fmUou as to defeasance, iuor. 
aaoq repairs, and taxes may be in¬ 
cluded in land contract, but are not 
essential to its validity where agree¬ 


ment is definite as to parties, proper¬ 
ty, consideration, terms, and time of 
performance.—Rathbun v. Herche, 35 
N.W.2d 230, 323 Mich. 160. 

98. Cal.—Bodley v. Ferguson, 30 Cal. 
611. 

66 C.J. p 535 note 6 . 

89. D.C.—Brill v. Mushinsky, 194 
F.2d 168, 90 U.S.App.D.C. 132. 

30. Ind —Ditchey v. Lee, 78 N.E. 972, 
167 Ind 267. 

66 C.J. p 535 note 7. 

▲ land survey blueprint^ delivered 
by land owners to officers of corpora¬ 
tion negotiating for purchase of land 
before any understanding was reach¬ 
ed, not mentioned in indorsements on 
back of corporation's check for part 
payment on purchase price, and not 
signed by anyone, cannot be consid¬ 
ered in determining whether there 
was binding contract for sale of land 
—Crura Elbow Sportsmen's Ass'n v. 
Whelan, 73 N.T.S.2d 631, 189 Misc. 
117. 

8 L N.J.—Monahan v. McEUlgott, 41 
A.2d 399, 136 N.J.Eq. 306, affirmed 
44 A 2d 30, 137 N.J.Eq. 176. 

Pa.—Fleming v. Strayer, Com.Pl., 61 
Tork Leg.Rec. 9. 

33 . Or.—Whitney v. Whitney, 235 P. 

293, 114 Or. 102. 

66 C.J. p 536 note 6. 

33. El Louisiana 

(1) It has been held that the price 
must be fixed and determined be¬ 
tween the parties.—Patton's Heirs v. 


Moseley. 173 So. 772. 186 La. 1088— 
66 C.J. p 536 note 10 [b]. 

(2) Although the validity of a sale 
does not depend on a price being fixed 
with certainty. It does depend on a 
certain price being agreed on by the 
parties or left to the arbitration of a 
third person able and willing to fix 
the price.—Patton’s Heirs v. Mose¬ 
ley, supra. 

34. Mass.—Epdee Corp. v. Rich¬ 
mond. 75 N E 2d 238, 321 Mass. 673. 

SC—Welch v. Edlsto Realty Co., 16a 
S E 667. 170 S C 31. 

66 C.J. p 536 note 10. 

Under statute of frauds see Frauds, 
Statute of §§ 198—200. 

Recital of consideration in bond for 
title see infra | 45. 

Furnishing of key 

Land contract which expressly 
states amount of purchase money or 
furnishes key by which it can be 
ascertained is sufficient.—Welch v. 
Edisto Realty Co., supra. 

aKemorandum of a contract for the 
sale of realty must within itself show 
what the price Is and when it is to 
be paid.—Roller v. California Pac. 
Title Ins. Co., 206 P.2d 694, 92 Cal. 
App 2d 149. 

35. Mass —Shayeb v. Holland, 73 N. 
E.2d 731, 321 Mass. 429. 

36. Mass.—Shayeb v. Holland, supra. 
N.T.—In re McVoy's Estate, 94 N.Y. 

8 .2d 396. affirmed 96 N.Y.8.2d 666,. 
276 App.Dlv. 1101. 
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is enforceable without a valuable consideration, and 
no consideration need be stated therein.* 7 

| 39. -Description of Property 

a. In general 

b. Boundaries and dimensions 

c. Direction from or adjoining certain 

place 

d. Popular name of tract or ownership 

e. References to quantity 

f. References to maps, plats, surveys, 

streets, etc. 

g. References to other instruments or 

records 

h. Omitting name of state, county, or oth¬ 

er political division 

i. Aider or cure of description 

a. In General 

A contract for the sale of land must contain an ade¬ 
quate description of the land, but it need not identify 


the land where It furnishes e means of Identification so 
that the property can be Identified with reasonable cer¬ 
tainty. 

Although requirements as to description in con¬ 
tracts for the sale of land are liberal,** a contract 
for the sale of land must contain an adequate de¬ 
scription of the land, 39 so as to disclose the inten¬ 
tion of the maker with respect to the quantity and 
location of the land referred to. 40 A failure to do 
so renders the contract void for insufficiency. 41 A 
description, however, need not identify the land, 
where it furnishes a means of identification, 4 * and 
where it does so identify the particular tract in¬ 
tended to be conveyed, its practical identification 
can be shown by extrinsic evidence, 4 * but not oth¬ 
erwise. 44 The contract or memorandum in writing 
must so describe the property which is contracted 
for that it can be identified with reasonable cer¬ 
tainty. 46 The contract sufficiently describes the 
property if it refers to something which is certain 
or otherwise provides the means for identifying 
the property intended, 46 by affording a key by which 


37. Iowa.—Mansfield v. Watson, 2 
Iowa 111. 

€6 C.J. p 536 note 11. 

Necessity for consideration in con¬ 
tracts under seal see infra § 45. 

38. La—Fair v Williams, 175 So. 
631. 187 La. 953 

Mass—Hurley v Brown, 98 Mass 

645. 96 Am D 671 
66 C J. p 536 note 13 

39. Cal—Roberts v. Lebrain, 248 P. 
2d 810. 113 Cal App.2d 712. 

Ga—Smith v Wilkinson. 67 S E 2d 
698, 208 Ga 489—Hay good v. Dun¬ 
can. 60 SE2d 214. 204 Ga. 540 
HI—Welsh \ Jakstas, 82 NE 2d 53. 
401 Ill 288 

Mass —Hurley v Brown, 98 Mass 

646. 96 Am D 671. 

N.J —Al-Sco Realty Co. v. Suburban 
Apartment Corp. 48 A 2d 838. 138 
NJEq. 497, affirmed 65 A 2d 296. 
141 N J Eq 40. 

N.T —Crum Elbow Sportsmen's 
Ass'n v. Whelan. 73 NTS 2d 531. 
189 Misc. 117. 

Ohio —Schmidt v. Weston, 82 N.E 2d 
284. 150 Ohio St 293. 

Pa.—Rosenblum v Sussman, Com.Pl, 
66 Pa Diet. 4b Co 611. 

Tex.—Fisher v. Wilson. Civ.App, 186 
S.W.2d 186, affirmed 188 SW.2d 
160. 144 Tex 53 
<ICJ.p 636 note 14 
Postpomemeat of description 

Reservation by language of con¬ 
tract omitting description of property 
to be purchased, of right to Insert the 
•legal description later established 
consent of both parties to a later in¬ 
sertion of legal description.—Schmal- 
ser v. Jamnik. >5 N.E.2d 347, 407 Ill. 
286 . 

401 Ga.—Faulkner v. McKelvey, 61 


S.E.2d 478, 207 Ga. 364—Haygood v. 
Duncan. 60 SE2d 214. 204 Ga 540 
—Marsh v Baird. 48 S E 2d 529. 203 
Ga 819 

Ky—Schmid v. Anderson. 222 S.W.2d 
931. 311 Ky. 1. 

Tex—Spires v. Price, Civ.App., 159 
S.W 2d 137 

41. Ind—Cripe v. Coates. App., 116 
N E 2d 642. 

N Y —Crum Elbow Sportsmen's 

Ass'n v. Whelan, 73 N Y S 2d 631, 
189 Misc. 117. 

Pa—Suchan v. Swope, 53 A 2d 116, 
357 Pa. 16 

Tenn —Bates v. Dennis, 203 S.W 2d 
928. 30 Tenn.App 94 

Tex—Wilson v. Fisher, 188 S W 2d 
150, 144 Tex. 53 

42. Ind—Beerbower v. German, 75 
N E 2d 556, 117 Ind App 667. 

Ohio —Schmidt v Weston, 82 N E 2d 
284, 150 Ohio St 293 

Pa—Strayer v. Griffin, Com PI., 28 
Erie Co. 286 

43. Ga—Ogletree v. Ingram A Le- 
Grand Lumber Co, 69 S.E 2d 723. 
208 Ga. 855—Marsh v. Baird. 48 S 
E 2d 629. 203 Ga. 819. 

La —Tircuit v. Burton-Swart* Cy¬ 
press Co, 110 So. 489, 162 La. 319 

Pa—Strayer v. Griffin, Com PI, 28 
Erie Co 286. 

Tex.—Burris v. Hastert, CIv.App., 
191 S W 2d 811, error refused. 

44. Ind—Cripe v. Coates, App, 116 
N E 2d 642 

Tex—Wilson v. Fisher, 188 S.W.2d 
150, 144 Tex. 62. 

Parol evidence held not available to 
supply a deseriptloa 

Ga—Ogletree v. Ingram A LeGrand 
Lumber Co., 69 S.E 2d 723, 208 Ga. 
856. 


45. Cal—Roller v. California Pac 
Title Ins Co., 206 P 2d 694. 92 Cal. 
App. 2d 149. 

Ill.—Leach v. Hazel, 74 N E 2d 797. 
398 Ill 33. 

Mass.—Epdee Corp v. Richmond, 75 
N E 2d 238. 321 Mass. 673. 

Pa.—Fleming v. Strayer, Com.Pl.. 61 
York LegRec. 9 
66 CJ p 536 note 15. 

Desortpttom held sufficiently definite 

Ga—Haygood v Duncan, 50 S.E.2d 
214, 204 Ga 540. 

Ky.—Schmid v. Anderson, 222 S.W. 
2d 931, 311 Ky. 1. 

N Y —Vandenburgh v. Mandar&sh, 
128 NYS.2d 895, 283 AppDiv. 537. 
Tenn —Saunders v Davis, 220 S.W.2d 
883. 31 Tenn App 674. 

Tex.—El dredge v. Godwin. Civ^App., 
263 S W 2d 598, refused no reversi¬ 
ble error. 

46. Ark—Coley v. Hall. 175 RW.2d 
979. 206 Ark. 419. 

Tex.—Broaddus v. Grout, 258 &W.2d 
308—McDonald v Denson, Civ.App., 
199 S.W.2d 707, refused no reversi¬ 
ble error—Spires v. Price, Clv.App., 
169 aw 2d 187—Krueger v. W. K. 
Ewing Co., Civ.App., 189 S.W.2d 
836. 

66 C.J. p 537 note 16. 

Other statements 

(1) It is sufficiently definite wher¬ 
ever it Is reasonably certain from 
•the contract itself or can be made 
certain through reference to records, 
contract, map, or facta, by resort to 
extraneous evidence thereof, whether 
oral or written.—Foster v. Civale, 58 
A.2d 520, 134 Conn. 469. 

(2) Further statements see 66 CJ. 
p 537 note If fa]. 
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land can be definitely located by the aid of extrinsic 
evidence; 47 but when the key is relied on for de¬ 
scriptive purposes, in order to be used for that pur¬ 
pose it must be found in the instrument itself, and 
not elsewhere. 44 

As determinable by surveyor . A description of 
lands in a contract for the sale thereof may be suffi¬ 
cient when it is such that a surveyor can locate 
them, 44 but not otherwise 60 

Compared with conveyance . Although there is 
authority to the contrary, 51 it has been held that 
less formality of description is required in a con¬ 
tract of sale than is necessary in a conveyance. 52 

Exceptions . Exceptions of specified portions of 
real estate must be certain. 53 Where a contract 
sufficiently describing the land is uncertain as to an 
attempted exception of a part, the exception alone 
may fail, and the contract be enforceable. 54 

b. Boundaries and Dimensions 

A description may bo sufficient where there ere ade¬ 
quate references to the physical boundaries of the realty, 
or to the dimensions thereof. 

A contract for the sale of land may be sufficient as 
to the description thereof when there are adequate 
references to the physical boundaries of the realty, 55 


or to the dimensions thereof, 54 although a descrip¬ 
tion by boundaries or dimensions is insufficient 
where the actual location of the land cannot be de¬ 
termined from the description. 57 

c. Direction From or Adjoining Certain Place 

Land may be sufficiently described by locating It in a 
specified direction from a certain place, particularly where 
additional references contribute to make the Identification 
of the land certain. 

Land may be sufficiently described by locating 
it m a specified direction from a certain place, 58 
particularly where additional references contribute 
to make the identification of the land certain. 54 Al¬ 
though a description of land as adjoining the land of 
another is ordinarily insufficient, 60 such description 
may, under particular circumstances, be sufficient. 61 

d. Popular Name of Tract or Ownership 

A description by reference to a popular name of the 
tract of land in question or to the ownership of such 
realty may be sufficient. 

It may be sufficient to describe land in a contract 
for its sale by referring to a popular name of the 
tract of land in question. 62 Such description is 
adequate even though additional evidence may be 
needed for conveyancing purposes to ascertain the 


Bsfsrono* to diagram hold insuffi¬ 
cient, where attached diagram in con¬ 
nection with description in contract 
did not disclose realty intended to be 
convoyed or furnish a key to its de¬ 
scription.—Bryan v. Rusk, 78 S E 2d 
863. 89 Ga.App 125. 

47. Ga.—Smith v. Wilkinson. 67 S. 
E.2d 698, 208 Ga. 489. 

“Key" 

Any descriptive words in a contract 
for the sale of land, which lead un¬ 
erringly to the land in question con¬ 
stitute the "key” which the law 
contemplates when requiring that 
contract identify the land or contain 
a "key” by use of which the descrip¬ 
tion may be applied by extrinsic evi¬ 
dence, but no amount of words which 
fail to lead definitely to the land con¬ 
stitute a "key ”—Blum berg v. Na¬ 
than, 8 S E.2d 374. 190 Ga. 64. 

48. Cal.—Roberts v. Lebraln, 248 P. 
2d 810, 113 Cal.App 2d 712. 

Ga.—Smith v. Wilkinson, 67 S.E.2d 
698, 208 Ga. 489. 

Description held sufficient to con¬ 
stitute a key by which the property 
might be identified.—Blum berg v. 
Nathan. 8 S.E.2d 374, 190 Ga. 64. 

48. Ill—-Welsh v. Jakstas, 82 N.E. 
2d 53. 401 Ill. 288—People ex rel. 
Beedy v. Regnier, 87 N.E.2d 186, 
277 Ill. 562—Classen v. Ripley, 98 
N.HL2d 868, 343 ULApp. 298. 


Tex—McDonald v Denson, Civ.App , 
199 S W 2d 707, refused no reversi¬ 
ble error 

66 C.J. p 542 note 48 

50. Ind.—Gigos v. Cochran, 64 Ind. 
593. 

66 C J p 542 note 49 

51. Ga —Smith v. Wilkinson, 67 S E. 
2d 698. 208 Ga 489—Faulkner v. 
McKelvey. 61 S E 2d 478, 207 Ga. 
354—Haygood v. Duncan. 50 S E 2d 
214, 204 Ga. 540—Blumberg v. Na¬ 
than, 8 S E.2d 374, 190 Ga 64 

52. Cal—United Truckmen, Inc. v. 
Lorentz, 249 P.2d 352, 114 Cal App 
2d 26—Ralston v Demirjian, 194 
P 2d 41. 86 Cal App.2d 124. 

N.T.—Vandenburgh v. Mandarash, 
128 N.T.S 2d 895. 283 AppDiv. 537. 
66 C.J. p 537 note 17. 

53 . Cal.—Simpson v. Schurra, 267 P. 
384. 91 Cal.App. 640. 

66 C.J. p 544 note 67. 

54. Cal.—Lange v. Waters, 103 P. 
889, 156 Cal. 142, 19 Ann.Caa 1207 

66 C.J. p 644 note 68. 

56. Cal.—United Truckmen, Inc. v 
Lorentz, 249 P.2d 352, 114 Cal.App. 
2 d 26. 

Ill.—Welsh v. Jakstas, 82 N.E.2d 63. 
401 Ill. 288. 

Tex.—McDonald v. Denson. Civ.App., 
199 S.W.2d 707, refused no reversi¬ 
ble error. 

66 C.J. p 538 note 18. 
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56. Ill —Welsh v. Jakstas. 82 N.E 2d 
53. 401 Ill 288 

66 C J p 538 note 19. 

57. Ga—Smith v. Wilkinson. 67 SE 
2d 698. 208 Ga 489. 

66 C.J. p 538 note 20. 

58. Ark.—Lescher v. Baird, 294 S 
W. 17. 173 Ark 1033 

Tex.—Curlee v Phillips, Civ App, 
242 S W 517. 

56. Ark —Lescher v. Baird, 294 S. 
W 17, 173 Ark 1033. 

66 C J. p 538 note 22. 

00. Ala—Meyer v. Mitchell, 75 Ala 
475. 

61* Ark—Coley v. Hall. 176 SW2d 
979, 206 Ark. 419 

66 C.J. p 538 note 24 

60- Ala—Shelley v. Murphy, 174 So. 
506. 234 Ala. 311 

Ga—Bryan v. Rusk. 78 S.E.2d 853, 
89 Ga.App. 125. 

Nev—Roberts v Hummel, 243 P2d 
248. 69 Nev. 154. 

N.M.—Adams v. Cox, 191 P.2d 352, 
52 N.M. 56. 

N.Y.—Vandenburgh v. Mandarash, 
128 N.Y.S.2d 895, 283 App Div 637. 

Pa—Cheney v. Carver, 88 A 2d 746, 
370 Pa. 543—Nowicki v. Spal lone, 
Com.Pl., 30 North.Co. 818. 

Tex.—Eldredge v. Godwin, Civ App. 
263 S.W.2d 598, refused no reversi¬ 
ble error—Krueger v. W. K. Ew¬ 
ing Co., Ctv.App., 139 S.W.2d 836. 

66 C.J. p 538 note 26. 
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metes and bounds, 68 but it will not be sufficient if 
there is no key to confine the location of the named 
realty within a particular state and county. 64 A 
description by reference to ownership of such realty, 
where this will identify the land, is sufficient, 65 
but not where such reference does not identify the 
land. 66 

e. References to Quantity 

It is Insufficient to describe land by quantity, with¬ 
out other proper references permitting the particular 
land to be ascertained, or by a quantity to be taken out 
of a larger tract without Indicating out of what part 
at is to be taken, or giving to one party the right to select 
such tract. 

It is ordinanly insufficient to describe land in a 
contract for its sale by quantity, without other 
proper references permitting the particular land to 
be ascertained, 67 or by a quantity to be taken out 
of a larger tract without indicating out of what part 
it is to be taken, or giving to one party the right to 
select such tract. 68 However, a description as to 
the quantity of land may, when accompanied by 
other references making the identification of the 
land more certain, be sufficient. 69 Thus, there is a 
sufficient description in the case of a contract for 
the sale of a certain quantity of land out of a larger 
tract where the method of ascertaining the location 
is pointed out. 70 

f. References to Maps, Plats, Surveys, Streets, 

Etc. 

A description by reference to maps, plats, or a survey 
is proper, where it provides the means of locating the 
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land with certainty. Similarly, land may be adequately 
described by reference to a block and let number. 

Land to be sold may be sufficiently described by 
proper reference to maps, plats, or a survey. 71 It 
may also be sufficient to describe the property by 
reference to a government survey, 72 although such 
reference is insufficient where it does not provide 
the means of locating the land with certainty. 78 
Similarly, land may be adequately described by ref¬ 
erences to a lot 74 and block 75 number, a lot num¬ 
ber in a specified land district of a specified coun¬ 
ty, 76 or a lot number in a specified subdivision. 77 
Such descriptions are adequate even though addi¬ 
tional evidence may be needed for conveyancing 
purposes to ascertain the metes and bounds. 78 In 
a like manner a description of the land may be suf¬ 
ficient when locating land described with refer¬ 
ence to a specified street and number, 79 or name of 
street and other references sufficient to identify the 
property, 80 or with reference to intersecting 
streets. 81 

Ancient survey. Description by reference to a 
w-ell-known ancient survey is good. 82 

g. References to Other Instruments or Records 

A description may be supplied by reference to other 
instruments. 

The description of land in a contract for the 
sale thereof may be supplied by reference to oth¬ 
er instruments. 83 For example, there may be a suf¬ 
ficient description by proper references to a prior 
recorded deed for such realty, 84 to a prior agree¬ 
ment under which the property was bought by the 


63. Pa—Cheney v. Car\er, 88 A 2d 
746. 370 Pa 643 

64. Ga—Bryan v. Rusk, 78 S E 2d 
853. 89 Ga.App 125 

65. WVa—Lathrop v Columbia 
Collieries Co, 73 S E. 299. 70 WVa 
58 

66 C.J. p 538 note 26. 

66 . Ky—Ray v Talbott, 64 SW. 
834. 23 Ky L. 572 

66 C.J. p 539 note 27. 

67. Ala—Shannon v. Wisdom, 55 
So. 102. 171 Ala. 409. 

66 C.J. p 539 note 28. 

H, La.—Tircuit v. Burton-Swartz 
Cypress Co., 110 So. 489, 162 La 
319. 

66 C J. p 639 note 29. 

US. Ky.—Stuart-McKnight 4b Co. v. 
Monroe. 1 S.W.2d 1054, 222 Ky. 602. 

66 C.J. p 639 note 30. 

70. Utah.—Calder v. Third Judicial 
Dist Court In and For Salt Lake 
County. 273 P.2d 168, 2 Utah 2d 309 

66 C.J. p 540 note 31. 


7L Conn—Foster v. Civ ale, 58 A 2d 
520, 134 Conn 469. 

N Y —Vandenburgh v Mandarash, 
128 NTS 2d 895. 283 App.Div. 537 
66 C J p 540 note 32 

72. Cal—Kent v. Williams, 79 P. 
527, 146 Cal 3 

66 C.J. p 540 note 33 

73. Minn —Sharpe v. Rogers, 10 
Minn 207. 

66 C J p 541 note 34. 

74. Pa—Cheney v. Carver, 88 A.2d 
746, 370 Pa 543 

66 C.J p 541 note 35. 

76. Tex—Frazier v. Lambert, 115 S. 

W. 1174, 53 Tex Civ.App 506 
66 C J p 541 note 35. 

76. Ga —Boney v. Cheshire, 92 S E. 
636. 147 Ga. 30. 

66 C.J. p 541 note 36. 

77. Ind.—Maris v. Masters, 67 N.E. 
699. 31 Ind App. 235. 

66 C J. p 541 note 37. 

78 . Pa.—Cheney v. Carver, 88 A. 2d 
746, 370 Pa. 543. 
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79. Ga—Boney v. Cheshire, 92 S.E 
636. 147 Ga. 30. 

66 C J. p 541 note 38. 

80i Ga.—Sampson v. McRae, 116 S. 
E. 651, 29 Ga.App 690. 

66 C.J. p 541 note 39. 

BL Ga.—Dean v. Turner, 105 S.E 
602, 151 Ga. 44. 

66 C J. p 541 note 40. 

82. N.J.—Robeson v. Hornbaker, 3 
N.J.Eq. 60. 

83. Conn—Foster ▼. Civale, 58 A.2d 
520, 134 Conn. 469. 

Nev.—Roberts v. Hummel, 243 P.2d 
248, 69 Nev. 154. 

Pa.—Cheney v. Carver, 88 A.2d 746, 
370 Pa. 543. 

66 C.J. p 542 note 43. 

Field nodes 

Ter.—McDonald v. Denson, Civ.App., 
199 S»W.2d 707, refused no reversi* 
ble error. 

84. Pa.—Cheney v. Carver, 88 A.2d 
746. 370 Pa. 543. 

66 C.J. p 542 note 43. 
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vendor and which sufficiently describes it, 85 or to 
an abstract, 88 which is sufficiently identified in the 
contract. 87 

Variance . Although the description of land in a 
contract for the sale thereof should be in conform¬ 
ity with the description contained in other instru¬ 
ments connected with the sale, 88 it is not every vari¬ 
ance that will avoid the contract. 88 

h. Omitting Name of State, County, or Other 
Political Division 

Generally, a description le not Insufficient merely 
because the town, county, or state is not given. 

The description is not insufficient merely because 
the town, county, or state is not given, 80 especially 
where other references permit the land to be iden¬ 
tified, 81 or where the identity of the land is made 
certain by the purchaser’s going into possession, 82 
although failure to give such information may, un¬ 
der particular circumstances, render the descrip¬ 
tion insufficient. 83 If the place where the contract 
was made is noted in the contract, this may be 
treated as a part of the description. 84 

L Aider or Cure of Description 

Except in cases of patent ambiguity or where a de¬ 
scription la entirely lacking, a description may be aided 
by extrinsic evidence showing the application of such 
description to particular property to the exclusion of all 
other property. 

Except in cases of patent ambiguity, 85 or where a 
description is entirely lacking, 98 a description in a 
contract for the sale of land may be aided by ex¬ 
trinsic evidence showing the application of such 


description to particular property to the exclusion 
of all other property. 87 Such evidence cannot, how¬ 
ever, supply a defect in a description which is in¬ 
sufficient on its face. 88 A defective description in 
a contract for the sale of land may be cured by 
other clauses in the same instrument, 88 or by a more 
accurate description in a formal contract or in¬ 
strument of conveyance, 1 or by admissions in plead¬ 
ings. 2 A defective description may also be cured by 
the purchaser’s taking possession, 8 particularly 
where he makes improvements, 4 by the grantor’s 
marking boundaries, 5 or by the tract being subse¬ 
quently platted and a definite lot designated by the 
parties as the lot to be conveyed. 8 

§ 40. -Execution 

Generally, a written agreement cannot be considered 
a completed contract for the sale of land until it is signed 
by all the parties to it, especially where the agreement 
provides, or Its manifest intent Is, that it shall not be 
binding until aigned. 

Although there may be a sufficient compliance 
with the statutes of frauds when a contract for the 
sale of land is signed by the party to be charged, 
as discussed in Frauds, Statute of § 206, as a gen¬ 
eral rule a written agreement cannot be considered 
a completed contract for the sale of land until it is 
signed by all the parties to it, and this is especially 
true where the agreement expressly provides, or its 
manifest intent is, that it shall not be binding until 
signed. 7 Nevertheless, subject to the requirements 
of the statute of frauds, it may be competent for 
the parties to adopt a writing as their contract with¬ 
out either party signing, or without both parties 
signing, 8 and a contract signed by one of the par- 


88. Cal.—Wolff v. Ooyne, 106 P. 
104. 166 Cal. 746 

88 . Mich—Janiszewski v. Shank, 202 
N.W 949. 230 Mich. 189. 

Tex.—Burrows v. Seale. 225 S W 2d 
966. 148 Tex. 411. 

87. Tex.—Burrows v. Seale, supra. 

88. Wash.—Park v. McCoy, 208 P. 
1098, 121 Wash. 189. 

66 C.J. p 542 note 46. 

89. Ill.—Evans v. Gerry, BINE. 616, 
174 Ill. 595. 

66 C.J. p 542 note 47. 

90l Ala.—Head v. Sanders, 66 So. 

621, 189 Ala. 443. 

66 C.J p 542 note 51. 

91. Or —Bloech v. Hyland Homes 
Co.. 247 P 761, 119 Or. 297. 

66 C.J. p 542 note 52. 

98. Iowa.—Brown v. Ward, 81 N.W. 
247, 110 Iowa 123. 

98. Tex.—Wilson v. Fisher, 188 8. 

W.2d 150. 144 Tex. 52. 

66 G.J. P 642 note 64. 


94. Ind.—Maris v. Masters, 67 N.E 
699, 31 Ind.App. 235. 

66 C J. p 542 note 55 

95. Ala—Martin v. Baines, 116 So. 
341, 217 Ala. 326 

66 C.J. p 542 note 56. 

96. Ind.—Casey v Luken, 88 N.E. 
347, 43 Ind App. 682. 

66 C J. p 543 note 57. 

97. Ky—Hyden v. Perkins, 83 S.W. 
128, 119 Ky. 188, 26 Ky.L. 1099. 

66 C.J. p 543 note 58. 

98. Idaho—Allen v. Kitchen. 100 P 
1052, 16 Idaho 133, 18 Ann.Cas. 914, 
LRA.1917A 563. 

66 C.J. p 543 note 59. 

99. Ill.—Guyer v. Warren, 51 N.E. 
580, 175 Ill. 328. 

66 C.J. p 543 note 60. 

1. Ill.—Evans v. Gerry, 51 N.E. 615, 
174 Ill. 595. 

Iowa.—Gough v. Loomis, 99 N.W. 295, 
123 Iowa 642. 

8. Colo.—Drennen v. Williams, 148 
P. 265, 69 Colo. 301, Ann.Cas.l917A 
664. 


3. Iowa.—Brown v. Ward. 81 N.W. 
247, 110 Iowa 123. 

66 C J. p 544 note 63. 

4. Pa —In re McKee's Estate. 31 
Pittsb Leg J N S 309 

& Pa.—In re McKee's Estate, supra. 

0. Ind—Emshwlller v. Tyner, 44 N. 
E. 811, 16 Ind.App. 133 

7. Fla.—Rork v. Las Olas Co, 23 So. 
2d 839, 156 Fla. 510. 

La.—Torjusen v. Linn, 82 So 367, 
145 La. 352. 

Wash—Erckenbr&ck v Jenkins. 204 
P 2d 831, 33 Wash. 2d 126—Van 
Geest v. Willard, 180 P.2d 78. 27 
Wash.2d 753. 

66 C.J. p 544 note 72. 

Hlgalsg by mutual assent held to 
constitute bilateral agreement 
Cal.—Gale v. Wood. 247 P.2d 67, 112 
Cal.App.2d 650. 

8. Hawaii.—Jardln v. Doucet, 84 Ha¬ 
waii 651. 

Md.—Jaeger v. Shea, 99 A. 954, 189 
Md. L 
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ties only may be binding on both, if accepted and 
acted on by the other. 9 Thus, a contract signed by 
the vendor only may be binding on both parties when 
accepted and acted on by the purchaser, 10 and a con¬ 
tract signed by the purchaser alone may be valid 
when acted on by the vendor. 41 A contract is prop¬ 
erly executed even though one of the parties may 
have signed a fictitious name in addition to his real 
name. 12 

Cosigners. Where a contract for the sale and pur¬ 
chase of realty is not signed by all whose signatures 
were contemplated, those who do sign are not, as a 
matter of law, relieved from liability on the con¬ 
tract because of the failure of some to sign, but 
whether those who sign are bound depends on the 
language of the contract, and the attending facts 
and circumstances. 12 

Signature by agent. The signature of a party to 
a contract to sell land may be made by an agent. 14 
Signature by an agent acting under oral authority 
is sufficient if the statute makes no provision as to 
the form of the agent’s authority. 15 A purchaser 
who insists on the vendor’s agent signing the con¬ 
tract so as to make it immediately binding cannot 
thereafter insist on the vendor’s signature. 16 In 
any event, the act of an agent in signing a con¬ 
tract may be ratified or adopted. 17 
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Separate writings . Where a contract to sell land 
is contained in separate writings, each to be signed 
by the party to be bound thereby, it is not necessary 
that both parties sign all such writings, 12 it being 
sufficient that each party sign only the writing by 
which he, himself, is bound. 19 Similarly, where the 
contract is executed in duplicate, it is sufficient that 
each party has one of the documents signed by the 
other. 20 Where the complete contract is represented 
by both a written contract and an escrow agreement, 
the refusal of one of the parties to sign the escrow 
agreement, presented simultaneously with the con¬ 
tract, because it differs from the contract, after 
having signed the contract, does not constitute a 
meeting of the minds and, hence, there is no en¬ 
forceable contract. 21 

Effect of failure to sign. Where there exists no 
contract for the sale of land, due to a failure to 
sign, the title of the proposed vendor is immateri¬ 
al, 22 and the would-be purchaser is not entitled to 
damages. 23 A purchaser’s failure to sign a con¬ 
tract for the sale of land does not indicate that 
there is a lack of mutuality. 24 

Seal. Unless required by some statutory pro¬ 
vision, seal is not necessary to the validity of a con¬ 
tract for the sale of realty. 25 


N Y —Ceppos v. Quentin. 64 N.Y.S 2d 
93 

Wash — Corpus Juris quoted la Erck- 
enbr&ck v Jenkins. 204 P 2d 831. 
836. 33 Wash 2d 126~-Corpus Juris 
quoted la Van Geest v. Willard. 180 
P 2d 78. 63. 27 Wash 2d 763 

66 C J. p 644 note 73. 

0. N.Y.—Alpert v. G. R. E. Const. 
Corporation. 216 N.Y.S. 322. 127 
Misc. 164. 

Wash — Corpus Juris quoted la Erck- 
enbrack v. Jenkins. 204 P 2d 831. 
836. 33 Wash.2d 126— Corpus Juris 
quoted la Van Geest v Willard. 180 
P.2d 78. 83. 27 Washed 753. 

66 C.J p 544 note 74. 

ia Ill —Kellogg v. Kartte. 154 N.E. 
231. 323 Ill. 443. 

Me —State v. Cushing. 15 A.2d 740. 

Wash — Corpus Juris quoted la Erck- 
enbrack v. Jenkins. 204 P2d 831, 
836. 33 Wash 2d 126— Corpus Juris 
quoted la Van Geest v. Willard. 180 
P.2d 78. 83. 27 Wash 2d 753—Bul- 
mon v. Bailey. 156 P.2d 231. 22 
Wash 2d 372. 

66 C.J. p 544 note 75. 

11. Wash.—Corpus Juris quoted la 
Erckenbrack v. Jenkins. 204 P2d 
831. 836, S3 Wash.2d 126—Corpus 
Juris quoted ia Van Geest v. Wil¬ 
lard, 180 P.2d 78, 88, 27 Wash.2d 
763. 

Of C. J. p 545 note 70. 


12. Mich.—Himelson v. Galusz, 15 
N W 2d 727. 309 Mich. 512. 

13. Mo.—Thrower v Keltner. 213 S. 
W 2d 476, 358 Mo 152. 

W Va.—dale v. Clark. 8 SE2d 893. 

122 W.Va. 197. 

Hatter of intention 

Question whether or not a contract 
signed by less than all of the intend¬ 
ed. or desired, vendors, is binding on 
the signers is one of the intention of 
the parties as disclosed in the partic¬ 
ular negotiations and in the instru¬ 
ment presented for signature —Madia 
v. Collins. 97 N.E.2d 313. 408 Ill 358. 

14. Mich.—Wexler v. Poe. 222 N.W. 
715. 245 Mich. 442. 

Wis —In re Kaiser's Estate. 258 N.W. 
177. 

66 C.J. p 545 note 78. 

Under statutes of frauds generally 
see Frauds, Statute of 91 209-215. 

Telegrams 

Fact that telegrams constituting 
contract for sale of realty were not 
signed by purchaser but by purchas¬ 
er's agent did not invalidate contract, 
in view of rule that an agent can act 
for undisclosed principal in the pur¬ 
chase of realty.—Burris v. Hastert, 
TexCiv.App., 191 S.W.2d 811, error 
refused. 

15. N.J.—Campbell v. Hough, 68 A. 
759. 73 N.J.Eq 601. 

66 C.J. p 645 note 79. 
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16. Colo—Levand v. North America 
Realty Co, 257 P. 355. 82 Colo. 121. 

17. Colo —Levand v. North America 
Realty Co, supra. 

66 C.J p 545 note 81. 

18* Miss.—Lee v. Dozier, 40 Miss. 
477. 

66 C.J p 645 note 82. 

19. Miss.—Lee v Dozier, supra. 

20. Ark —Reeves v. Wisconsin St Ar¬ 
kansas Lumber Co, 42 SW.2d 11, 
184 Ark 254. 

66 C.J. p 545 note 84. 

8L Ill—Young v Kowske, 59 NK 
2d 500. 402 111. 114. 

22. Tex —Saulsbur y v. Anderson, 
CivApp. 39 SW2d 142. 

66 C J p 646 note 86. 

28. Tex —Saulsbury v. Anderson, 
supra. 

66 C.J. p 545 note 87. 

24. Wash.—Wright v. Suydam, 131 
P. 239, 72 Wash. 567. 

66 C.J. p 545 note 88. 

25. Minn.—Minor v. Willoughby, 8 
Minn. 225. 

Pa.—In re Romig's Estate. Orph, 48 
Berks Co. 178, affirmed 98 A.2d 884, 
172 PaJSuper. 824. 

66 C.J. p 545 note 90. 
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Stamps . The necessity of placing stamps on a 
contract for the sale of land depends on statute. 26 

§ 41. -Attestation and Acknowledgment 

Unless required by statute, neither attestation by 
witnesses nor acknowledgment by the parties to a contract 
for the sale of land is necessary to the validity of such 
contract. 

Unless required by some specific statutory provi¬ 
sion, 27 neither attestation by witnesses nor acknowl¬ 
edgment by the parties to a contract for the sale 
of land is necessary to the validity of such con¬ 
tract, 28 although it may be necessary to entitle such 
instruments to recordation. 29 A statute requiring 
all conveyances of real estate and all contracts evi¬ 
dencing an encumbrance thereon to be by deed, 
signed and acknowledged, does not apply to a con¬ 
tract for the sale and conveyance of land enforcea¬ 
ble in equity. 20 Failure to prove a contract in the 
mode and within the time required by law, cannot 
be cured by subsequent acts in the required mode. 31 

§ 42. - Delivery 

A contract for the sale of realty is ineffective until 
delivered, and where a conditional delivery is made the 
delivery is not complete until the condition is fulfilled. 

As a rule a written contract for the sale of realty 
is ineffective unless it is delivered. 32 Such a con¬ 
tract is, however, subject to conditional delivery, 33 
although a delivery on condition is not a complete 
delivery until the condition has been fulfilled. 84 
Unless the intention of the parties is to the con¬ 
trary, 25 a delivery in escrow is without legal effect 


until the conditions under which it was so delivered 
have been complied with. 26 The fact that the pur¬ 
chaser obtains possession of the contract before such 
provisions have been complied with does not give it 
legal effect, 27 nor does the fact that the vendor 
has signed and acknowledged a deed in pursuance of 
the contract, where the deed was never delivered. 28 
Nevertheless, where one of the parties delivers the 
written evidence of the contract to the other party, 
the contract is effective notwithstanding provisions 
in the contract for its delivery in escrow. 29 

Contract signed in duplicate . A retention by the 
vendor of both duplicates of a contract signed by 
both of the parties, due to a failure of initial pay¬ 
ment by the purchaser, renders the contract ineffec¬ 
tive for want of delivery. 40 Where a delivery is 
complete, a return or delivery back of any duplicate 
copy is unessential, even though expected by the par¬ 
ties. 41 

§ 43. -Recording and Registration 

Recording a contract for the sale of land Is not neces* 
sary to make the contract valid aa between the parties, 
although, under statutes requiring the contract to be 
recorded, recording may be necessary to make the con. 
tract valid as to third persons. 

Unless required by specific statutory provision, re¬ 
cording a contract for the sale of land is not nec¬ 
essary, to make the contract valid as between the 
parties, 42 either during the executory period of the 
contract or after the contract is fully executed, 43 
although, under statutes requiring the contract to 
be recorded, recording may be necessary to make 


OS. La.—Burbank v. Pierce, 26 La. 
Ann. 295 

66 C.J. p 545 note 92. 

37. N.T—Blseell v Morgan, 56 
Barb. 369. 

66 C.J. p 645 note 94. 

Acknowledgment of a wife's contract 
to convey her separate estate see 
Husband and Wife | 377. 

Bonds for title see infra | 44. 

as. Fla.—Scott v. Hotel Martinique, 
48 So 2d 160. 

Okl.—Canning v. Bennett, 245 P.2d 
1149, 206 Okl. 676. 

Pa—In re Romig's Estate. Orph., 43 
Berks Co. 173, affirmed 93 A.2d 884, 
172 Pa.Super. 334. 

Tex.—Cook v. Toung, Civ.App. f 269 
S.W.2d 457. 

Wash.—Nichols v. Be Brits, 35 P.2d 
29. 178 Wash. 375 

66 C.J. p 546 note 95. 

at, Fla.—Scott v. Hotel Martinique, 
48 So.2d 160. 

SOL Wash.—Anderson v. Wallace 
Lumber, etc., Co., 70 P. 247, 30 
Wash. 147. 


31. Cal —Linehan v. Devincense, 149 
P. 584, 170 Cal 307. 

66 C.J. p 546 note 97. 

33. N C —Roberson v. Swain, 69 8. 

E 2d 15, 235 X C. 50. 

66 C.J. p 546 note 99. 

Delivery. 

As to contracts generally see Con¬ 
tracts | 64. 

Of deeds see Deeds || 40-53. 

Under statutes of frauds see 
Frauds, Statute of S 173. 

Delivery held eosnplete 

Iowa.—Eastman v. De Frees, 17 N.W. 

2d 104, 235 Iowa 488. 

Delivery held incomplete 

(1) In general.—Toung v. Kowske, 
83 N.E.2d 500, 402 Ill. 114—66 C.J. p 
546 note 99 [f]. 

(2) Where vendor's attorney re¬ 
fused to deliver agreement—Groskin 
v. Bookmyer, 166 A. 233, 310 Pa. 588. 

33. N.C.—Roberson v. Swain, 69 8. 
E.2d 15, 235 N.C. 50. 

66 C.J. p 546 note 1. 

34. N.C.—Roberson v. Swain, supra. 
66 C.J. p 546 note 2. 
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35. Wash —Bulmon v. Bailey, 156 
P 2d 231, 22 Wash 2d 372 
30. NY—Kissena Park Corporation 
v Fradkin, 141 NT.S 930. 

66 C J. p 547 note 3. 

37. Mich —Dikeman v. Arnold. 40 N 
W. 42. 71 Mich 656. 

N.T.—Diets v. Parish, 79 N.T. 520 

38. Iowa—Myrick v. Segar, 72 N.W. 
298, 102 Iowa 749. 

39. N.J.—Dooley v. Kushin, 146 A. 
208. 105 N.J Law 595. 

66 C.J. p 547 note 6. 

40. Minn —Pogreba v. O'Brien. 27 N. 
W.2d 145, 223 Minn. 430. 

4L Iowa.—Dean v. Sargent, 12 N.W. 
2d 249. 234 Iowa 176. 

48. NT—Application of Downtown 
Athletic Club of New Tork City. 
113 N.T.8.2d 485, 280 App.Div. 363. 
N.C.—City of Durham v. Pollard, 14 
8 E.2d 818. 219 N.C. 750. 

66 C.J. p 547 note 9. 

43. N.T.—Application of Downtown 
Athletic Club of Now Tork City. 
113 N.T.8.2d 485, 280 App.Div. 262. 
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the contract valid as to third persons. 44 There must 
be a compliance with statutory restrictions on the 
right to record contracts. 46 A statute requiring con¬ 
veyances of land to be recorded is inapplicable to 
contracts for the sale of land, 46 and a statute re¬ 
lating to recorded contracts may be inapplicable to 
unrecorded contracts. 47 

§ 44. Bonds for Title or to Convey 

A bond for a tltlo Is in legal effect ordinarily regarded 
as a contract to convey land. 

A bond for a title is in legal effect ordinarily re¬ 
garded as a contract to convey land. 48 

Description . The description in a bond for title 
of the land to be sold must ordinarily be such as will 
permit the particular piece of land to be identified, 49 
although a description may be sufficient where by 
the aid of extrinsic evidence the land may be iden¬ 
tified. 66 

Signing. In a proper case a bond for title may 
be signed by procuration. 51 A title bond signed 
near the beginning of the instrument is invalid un¬ 
der a statute requiring that documents required 


VENDOR & PURCHASER §§ 43-45 

to be signed should be subscribed at the end or dose 
of the writing. 62 

Attestation. Unless required by some statutory 
provision, a bond for title need not be witnessed or 
acknowledged. 63 Under a statute requiring at¬ 
testation of bonds for title, failure of the affidavit 
of the attesting witness to state that the witness 
has signed as such at the request of the grantor 
is not fatal. 64 

Delivery. There is no precise and set form in 
which delivery of a bond for title must be made. 66 

Recording. Unless required by some statutory 
provision, 66 bonds for title need not be recorded 
in order to be valid. 67 A statute requiring convey¬ 
ances of land to be recorded does not apply to bonds 
for title, 68 and, under a statute merely authorizing 
without requinng that bonds for title be recorded, 
they need not be recorded with the formality re¬ 
quired for the recording of deeds. 69 

Merger. While previous parol agreements are 
merged in a bond for title, 60 the bond itself is gen¬ 
erally merged m a subsequent deed. 61 


D. CONSIDERATION 


§ 45. Necessity 

An executory contract for the sale of land, in order 
to bo enforceable, must be supported by a consideration. 

As is the case in contracts generally, for an ex¬ 


ecutory simple contract between vendor and pur¬ 
chaser to be enforceable it must be supported by a 
sufficient consideration. 62 

Contracts under seed. In the absence of statu- 


44. N C —City of Durham v Pollard, 
14 S.E 2d 818. 219 NC 750. 

88 C.J. p 547 note 10. 

46. N M.—McBee v. O'Connell. 120 
P. 734, 18 NM 489 
88 C J p 547 note 11. 

46. NT—Puglisl v. Belasky. 193 N. 
T.S. 357. 118 Mlsc 336. 

66 C.J p 547 note 12. 

47. NJ.—Storch v. Tepperm&n. 131 
A. 626. 99 NJEq. 48. 

66 C J. p 547 note 13. 

46 Oa —Ingram v. Smith, 7 S E 2d 
922. 62 GaApp. 335 
Ky.—Kenton Coal 4b 011 Co. v. Petro¬ 
leum Exploration. 154 S.W.2d 556. 
287 Ky. 563. 

66 C.J. p 547 note 15. 

Bond for title as mortgage see Mort¬ 
gages | 14. 

Illegality aee Infra II 72-74. 
Mutuality see infra | 47. 

Bneatour oontraet with forfeiture 

oiane dlstlnguialftod 

Ark.—White v. Page. 226 S.W.2d 978. 
216 Ark. 682. 

ZUtnuuat evidencing ooatraet 
Bond for title la an instrument 
which evidences a contract for the 
sale of land, and la substantially an 


agreement by the vendor to make to 
the vendee a title to the land pur¬ 
chased.—Vardeman v Lawson, 17 
Tex 10—Johnson & Moran v. Bu¬ 
chanan. 116 S W 875. 54 Tex Civ.App 
328 

49. Tex—Rodgers v. Daily, 46 Tex. 
578 

66 C J p 548 note 17. 

50. Ga—McKenzie v Marshall, 119 
S E. 338. 30 Ga App. 750 

66 C J p 548 note 18. 

51. Ga —Winn v. Bridges, 87 S.E 
665. 144 Ga. 497. 

66 C J. p 548 note 20. 

51 Ky—Rowe v. RatlifTs Heirs, 7 
S W 2d 852, 225 Ky. 70 
53. Ky.—Kenton Coal 4b Oil Co. v. 
Petroleum Exploration, 154 S.W.2d 
556. 287 Ky 563 
66 C J. p 548 note 24. 

64. Tex.—Downs v. Porter, 54 Tex. 
59. 

55. Or.—Dunlap v. Lewis, 130 P. 
973. 64 Or. 482. 

66 C.J. p 548 note 26. 

56. Tenn.—Williams v. Greer's 

Adm’rs, 4 Hayw. 235, 239. 

66 C.J. P 548 note 28. 
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57. Ga.—McClure v. Smith. 42 SE. 
53. 115 Ga. 709 

66 C J. p 549 note 29. 

58. Ga.—McClure v. Smith, supra. 

66 C J. p 549 note 30. 

59. Ga.—Guaranty Investment 4b 
Loan Co v Athens Engineering 
Co. 110 SE 873, 152 Ga. 596. 

66 C.J. p 549 note 31. 

60. Md.—Bullett v. Worthington, 3 
Md Ch. 99. 

•1. Ky—Fuson v. Chestnut, 109 S. 

W. 1192. 33 Ky.U 249. 

66 C J p 549 note 33. 

62. Cal—Holmes v. Holmes, 220 P. 
2d 603, 98 Cal App. 2d 536—Seymour 
v. Shaeffer, 187 P.2d 95, 82 Cul.App. 
2d 823. 

La—Nofsinger v. Hincbee, App., 199 
So. 597. 

Pa.—American Oil Co. v. Eastern 
Market Co- Com.PL, 69 York Leg. 
Rec. 83. 

Tex —Anderson v. Bundick. Civ. App- 
245 S.W.2d 318, error refused no 
reversible error. 

66 G.JT. p 549 note ST. 
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tory provisions altering the common-law rule, a 
formal contract under seal need not be based on a 
consideration. 63 Although it has been held that a 
bond for title, being under seal, imports a consid¬ 
eration, 64 it has been held that the presumption of 
consideration arising from the sealed form of the 
instrument may be repelled, 65 and held that a recital 
of consideration in a bond for title is not conclusive 
on the courts. 66 

§ 46. What Constitutes 

The consideration necessary to support a contract of 
sale may consist of a benefit to the promisor or a detri¬ 
ment to the promisee. 

In accordance with the general rule, as discussed 
in Contracts §§ 74-126, consideration necessary to 
support a contract for the sale of land may consist 
of any benefit to the promisor or any detriment to 
the promisee, that is to say, any legal right or ben¬ 
efit received by the promisor in return for his prom¬ 
ise, or any legal right forborne or detriment suffered 


by the promisee in return for the promise, is a vain- 
able consideration. 67 In the absence of a memoran¬ 
dum of an agreement to convey land, sufficient to 
satisfy the statute of frauds, the vendor’s con¬ 
sideration is his continued ability to fulfill his 
agreement. 68 It has been held that good considera¬ 
tion is sufficient to support a contract to convey 
land. 69 

Conveyance, purchase, or promise to convey or to 
purchase . A conveyance of real property is a val¬ 
uable consideration, sufficient to support a prom¬ 
ise to purchase based thereon, 70 and this may be 
true, even though the interest conveyed is of doubt¬ 
ful value. 71 In a like manner the purchase of land 
is sufficient to support a promise based thereon. 72 
A promise to purchase or to sell real estate on one 
hand is a sufficient consideration to support a prom¬ 
ise by either vendor or purchaser on the other hand 
to convey or purchase as the case may be 78 not¬ 
withstanding part of the purchase pnee is evidenced 


*3. Mass.—Morad v. Silva. 117 N.E 
2d 290. 

«6 C.J. p 549 note 40. 

Otter under seal see supra 8 28. 

Seal as importing consideration: 
Generally see Contracts 17 C J S 
9 72. 

In deeds see Deeds 20 C.J.S. 8 10. 
Seals generally see Seals 79 C.J.S. p 
470. 

•i Ky.—Calmes v. Buck. 4 Bibb 453. 
00 C.J. P 549 note 41. 

Ag r e em en t to deliver quitclaim deed 
Written agreement under seal to 
deliver quitclaim deed to certain land 
on payment of specified sum was 
binding.—In re Levy’s Estate. 8NY. 
8. 2d 858. 109 Misc. 785. 

08. N.Y.—Martin v. Colby. 42 Hun 1. 

00. Tex.—Tumllnson's Adra’r V. 

York's Adm’r. 20 Tex. 094. 

06 C.J. p 649 note 43. 

67. Ga.—Sheldon A Co. v. Emory 
University. 184 SE. 401. 62 Ga. 
App. 628. 

Ky.—Woolum v. Sizemore, 102 S.W. 

2d 323. 207 Ky. 384 
Mass.—Cousbelis v. Alexander. 64 N. 
E 2d 47. 215 Maas. 729. 153 A.L.R. 
1108. 

Okl.—Bell v. Protheroe. 188 P 2d 808. 

199 Okl. 502. 1 A.L.R.2d 315. 

Utah.—Latimer v. Holladay. 134 P.2d 
183. 192 Utah 152. 

00 C.J. p 549 note 40. 

Contract price 

The real consideration in an agree¬ 
ment to convey land is the contract 
price.—Crotts v. Thomas. 38 8.E.2d 
158. 220 N.C. 285. 

Past consideration 

A promise founded partly on past 
consideration and partly on execu¬ 


tory consideration is enforceable — 
Kahn v. Lischner. Cal App.. 275 P.2d 
639. 

M e sto ra ti o n of ooatraet rights 
Even though an agreement for 
which a check had originally been 
given was superseded by a revised 
understanding of the parties, a re¬ 
storation of contract rights which 
had been lost, or expired, or super¬ 
seded may constitute the considera¬ 
tion for a new promise.—Kahn v 
Lischner. supra. 

Contracts held supported by consid¬ 
eration 

Cal —Colorado Corp. v. Smith. £63 P. 

2d 79. 121 Cal.App.2d 374. 

Ga —Zipperer v. Helmnly. 97 S.E. 74, 
148 Ga 480. 

Ky—Sparks v. Ritter, 265 SW. 26, 
204 Ky 623. 

N J —Armour Realty Co v. Carboy, 
11 A 2d 243, 124 N.J Law 205 
N.C—Turpin v. Jackson County, 35 
S E 2d 180, 225 NC. 389. 

Tex—Roach v. Grant. Civ.App., 107 
8W.2d 1018, affirmed 130 S.W.2d 
1019, 134 Tex. 10. 

Utah.—Latimer v. Holladay, 134 P.2d 
183, 103 Utah 152. 

Wyo.—Goodson v. Smith. 244 P.2d 
805, 69 Wyo. 439. 

66 C.J. p 552 note 69. 

Contracts held not supported by eon- 
sid oration 

Mont—Johnson v. Kaiser, 65 P.2d 
1179. 104 Mont 261. 

Or—Sizemore v. Miller. 247 P.2d 224, 
196 Or. 89. 

Tex.—Anderson v. Bundlck, Civ.App., 
245 S W 2d 318, error refused no 
reversible error. 

66 C.J. p 558 note 70. 

68. N Y.—Rubinger v. Rippey, 110 N. 
Y.S.Sd 5, 201 Misc. 135. 
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69. Ky.—Mahan v. Mahan. 7 B Mon 
579. 

Good and valuable consideration dis¬ 
tinguished see Contracts 17 C J S 
f 92. 

70. Me—Linscott v. Mclntire, 16 
Me 201. 33 Am D 002. 

66 C.J. p 650 note 48. 

Agreement to reooavey 

Where agreement to reconvey real¬ 
ty was executed simultaneously with 
deed, execution of deed constituted 
valid consideration for agreement to 
reconvey—Dale v. Preg, C A.Alaska. 
204 F2d 434. 

Term “sold” Imports the transfer 
for a consideration.—Sorel v. Bois- 
jolie, 116 N.E.2d 492. 330 Masa 513 

7L Ark.—Sherrer v. Bullock's 
Adm'r, 23 Ark 729. 

66 C.J. p 650 note 49. 

72. Mass—Elliott v. Jenness, 111 
Mass. 29. 

66 C.J. p 650 note 50. 

79. Ga.—Mangum v. Jones, 54 8.E.2d 
603, 206 Ga. 661. 

111.—Hotze v. Schlanser, 102 N.E.2d 
181, 410 Ill. 265. 

Pa.—Heffernan v. Chester-Cambrldge 
Bank A Trust Co.. Com.Pl., 27 Del. 
Co. 678. 

66 C.J. p 550 note IL 

Payment in future 
Consideration essential to validity 
of agreement for purchase or sale of 
realty need not be paid at time of 
making the agreement, and agree¬ 
ment by purchaser In contract for 
deed to pay consideration in the fu¬ 
ture is sufficient consideration to sup¬ 
port the contract.—Cralgmlle v. Sor¬ 
enson, 51 N.W.3* 005, 838 Minn. 888. 
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by promissory notes payable at some future time. 74 
Notwithstanding a lack of actual title in the ven¬ 
dor there may exist a valid consideration to sup¬ 
port a promise to purchase land. 76 ' Moreover, the 
promise of a purchaser may be supported by suffi¬ 
cient consideration, notwithstanding the land con¬ 
tracted for does not have the value the purchaser 
believed it had. 76 The transfer of an equitable in¬ 
terest in property is a sufficient consideration to sup¬ 
port a contract to purchase land. 77 

Money , stocks , or commercial paper. A promise 
by the purchaser to pay money to the vendor or 
to a third person in return for the agreement by 
the vendor to convey certain realty to the purchaser 
is a valuable consideration for the promise of the 
vendor. 78 The transfer of stock or securities may 
constitute a valid consideration for a contract to 
convey land. 76 A note, given in consideration of 
a bond for title which is declared void for uncer¬ 
tainty, is also void. 80 

Location of institutions, etc. The benefit accru¬ 
ing to a vendor of land by reason of the location of 
certain institutions, stations, buildings, or the like, 
may constitute a sufficient consideration for his 
promise to convey. 81 

Maintenance or support. A promise by the pur¬ 
chaser to support or care for the vendor, m return 
for the promise by the vendor to convey certain real¬ 
ty to the purchaser, is a sufficient consideration to 
support such promise by the vendor. 82 


Marriage. Marriage constitutes a valuable con¬ 
sideration for a contract to sell land. 66 

Possession . Surrender of a right to the posses¬ 
sion of land may constitute a sufficient consideration 
for a contract for the sale thereof. 84 

Services. Although it has been held that a prom¬ 
ise by the purchaser to accept a conveyance of land 
as payment for certain services performed by the 
purchaser is sufficient, 86 it has also been held that 
a promise by the vendor to convey land in consid¬ 
eration of past services rendered by the purchaser 
is insufficient. 86 

Incurring liability or expense. The assumption of 
a liability at the request of the promisor may con¬ 
stitute a sufficient consideration to support his 
promise. 87 Similarly, the expenditure of money in 
reliance on representations of the vendor may be 
sufficient. 88 

§ 47. Mutuality 

Where an agreement for the tale of realty It wholly 
executory, there mutt be mutuality of obligation or the 
agreement will be void for lack of conaideration. 

Where an agreement for the sale or purchase of 
land is wholly executory, there must be mutuality 
of obligation, that is to say, the obligation of the 
vendor to convey must be in consideration of the 
obligation of the purchaser, and vice versa, or the 
agreement will be void for want of consideration. 89 


74. Fla.—Harper v. Bronson, 139 So. j 
203, 104 Fla. 75. 

7& Iowa.—Sheffield v. Hancock 

County. 146 N W 439, 164 Iowa 661 
66 C J p 661 note 63. 

78. Ohio.—Frank v. Barnes. 178 N. 
E. 419, 40 Ohio APP. 328. 

77. Mich.—Miner v. O'Harrow, 26 N 
W. 843. 60 Mich. 91. 

66 C.J p 551 note 66. 

78. III.—Pearson v. Adams, 68 NE. 
2d 777, 894 Ill. 891. 

66 C J p 561 note 66. 

Payment by check 
Check from their agent accepted 
by sellers, and representing binder 
payment made by purchasers to 
agent constituted sufficient considera¬ 
tion for agreement to sell realty.— 
Cselxler v. Radke, 15 N.W.2d 666. 809 
Mich. 849. 

TV. Iowa.—Coles v. Kennedy, 46 N 
W. 1088. 81 Iowa 860, 85 Am.aR. 
* 608. 

68 C.J. p 561 note 67. 

80l Miss.-—Wilkinson v. Davis' 

Adm'r, 1 Freem. 58. 

•L U.R—Stanley v. Schwalby, Tex., 
91 C.J.S.—67 


16 8.Ct. 754, 162 U S. 255. 40 L.Ed. , 
960 

66 C J p 551 note 59. 

82. S.C — Eargle v. Eargle. 148 RE. 
699. 151 SC. 85 

66 C J. p 552 note 60. 

83. N C.—Winslow v. White, 79 RE 
258. 163 NC 29 

66 C.J. p 552 note 61. 

84. Cal—English v. Shipley, 234 P. 
334, 71 Cal App. 45. 

66 C J. p 552 note 63. 

88. Okl.—Bell v. Protheroe, 188 P 
2d 868, 199 Okl 562, 1 A.L.R.2d 315. 
Or.—Bloeoh v. Hyland Homes Co.. 
274 P. 818, 128 Or. 292. 

Gare by daughter 

Fact that daughter of decedent 
would have cared for decedent until 
death of decedent without an oral 
agreement by decedent to convey 
realty to daughter in consideration 
of antecedent services and further 
agreement of daughter to care for 
decedent during lifetime of decedent, 
did not minimise rights of daughter 
under the agreement.—Sprawls v. 
Hawkins, 207 RW.2d 42. 818 Ark. 687. 
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86. Ga.—Bell v. Johnson, 101 8.E. 
709. 24 Ga.App 541. 

66 C.J. p 552 note 65 

87. Ky.—Milligan v. Gwlnn's Adm'r, 
163 S W2d 31, 291 Ky. 21. 

Pa.—Department of Public Assist¬ 
ance v Kovacs. 46 Pa_Diat. A Co., 
652. 6 Fay.L. J 59. 

Tex—Straus v. Brooks, 148 S.W.2d 
393, 136 Tex. 141. 

66 C J p 552 note 66. 

88. Md—Harman v. Hurst, 158 A. 
24. 160 Md. 96. 

66 C.J. p 552 note 67. 

89. US—Pike Rapids Power Co. v. 

Minneapolis, St. P. A R 8. M. R. 
Co.. C C.A.Minn., 99 F.2d 902. cer¬ 
tiorari denied Minneapolis, St. P. 
A R 8. M. R. Co. v. Pike Rapids 
Power Co.. 59 RCt. 842, 895 U.R 
660, 83 L.Ed. 428, rehearing denied 
59 RCt. 487, 306 U.S. 667, 88 L-Ed. 
1062, certiorari denied Pike Rapids 
Power Co. ▼. Minneapolis; St. P. A 
S. R M. R. Co.. 59 S.Ct. 488. 896 U.R 
640, 83 L.E&. 1040—Louisville 

Trust Co. v. National Bank of Ken¬ 
tucky, D.C.Ky./ 8 F.Supp. 909, re¬ 
versed on other grounds; C.C.A., 
National Bank of Kentucky v. Lou¬ 
isville Trust Co* ST F.Sd 97, car- 
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Where there is a promise to sell or to purchase, as I there map be mutuality, that there shall be an express 
the case may be, it is not necessary, in order that | promise on the other side, it being sufficient that on 


tiorari denied Louisville Trust Co. 
v. National Bank of Kentucky, 64 
SCt. 440, 201 U.8. 606, 78 L Ed. 
1066. 

Ala.—Xing v. Scott, 116 So. 681. 217 
Ala. 611. 

Cal.—Cisco v. Van Lew. 141 P.2d 483. 
22 Cal. 2d 760—Lawrence Block Co. 
▼. Palston, 266 P.2d 866, 123 Cal. 
App.2d 300—Seymour v. Shaeffer, 
187 P.2d 06. 82 Cal.App.2d 823- 
North Confidence Minina 4b Devel¬ 
opment Co. v. Morrice, 204 P. 851, 
56 CaLApp. 145. 

Colo.—Morath v. Perkins. 278 P. 611, 
86 Colo. 101. 

HI.—Cutler v. Weibel, 170 N.E. 705, 
830 Ill. 62—Schweickhardt v. Ches- 
sen. 161 NJE. 118. 320 Ill. 637—Kel¬ 
logg v. Kartte. 164 N.E. 231, 323 
HI. 443—Gardner v. Shekleton, 253 
Ill.App. 338—Weber ▼. Hulbert, 225 
IU.App. 321. 

Ind.—Hilker v. Curdes. 133 N E 851. 
77 Ind.App. 466. 

La.—Turner v. Snype, 110 So. 109, 
162 La. 117—Parham v. Gaspard, 
App.. 26 So.2d 300—Tatea v. Bat¬ 
teford. 139 So. 37. 19 La.App. 374. 
rehearing denied and amended 139 
So. 746, 19 La App. 374—Douglass 
v. Burney. 3 La.App 73. 

N.J.—Evans v. London Assur Cor¬ 
poration. 161 A. 613. 107 N. J Law 
183. 

N.T.—Crum Elbow Sportsmen's Ass'n 
v. Whelan, 73 N.T.S 2d 531. 189 
Misc. 117. 

Ohio.—Painter v. Brainard-Cedar 
Realty Co., 163 N.E. 57. 29 Ohio 
App. 123. 

Tex—Muller v. Killam, Civ.App., 229 
SW.2d 899—Johnson v Black. Civ. 
App. 197 S.W.2d 623—Stanfield v. 
Kaufman. Civ App, 195 S.W.2d 848, 
error dismissed. 

Va.—Ferebee v. Todd. 153 S.E. 705. 

154 Va. 293. 

66 C.J. p 553 note 72. 

Contract signed by one party only see 
supra 5 40. 

Approval of title 

Under contract whereby vendee 
was to make a cash payment on ap¬ 
proval of title and delivery of deed, 
approval of title was condition pre¬ 
cedent to payment and delivery of 
deed, and until vendee approved ti¬ 
tle, there was no mutually binding 
contract.—Baker v. Howison, 104 So. 
230. 213 Ala. 41, 62 A.L.R. 1462. 

(1) Agreement for purchase of 
lota, reserving right in owner to re¬ 
turn deposit at any time before con¬ 
tract of sale was signed and approved 
by owner, was lacking in mutuality. 
—Shorten ▼. Evana-Ferguson Corpo¬ 
ration, 277 P. 610. 08 CaLApp. 650. 

id) With respect to mutuality, fact 
.that, 4n* addition to e arn e st money. 


purchaser agreed to deposit with 
vendor additional sum, and to pay 
interest and assist in payment of 
taxes, did not invalidate otherwise 
legal contract.—Tates v. Batteford. 
130 So. 37, 10 La.App. 374, rehearing 
denied 130 So. 746. 19 La.App. 374. 

(3) With respect to mutuality, all 
money over and above earnest money 
stipulated for under contract looking 
to purchase of realty, except interest 
and taxes, was held to be "deposit" 
to await consummation of contract 
and to be returned in case of default 
by either party.—Tates v. Batteford, 
supra. 

Contracts held not unilateral 

(1) In general. 

Colo —Levand v. North American 
Realty Co., 267 P. 355. 82 Colo 121 
—Scott v. Brown. 206 P. 572, 71 
Colo. 275. 

D.C—Friedman v. Decatur Corpora¬ 
tion, 135 F.2d 812. 77 U.SAppDC 
326 

Fla.—Vance ▼. Roberts, 118 So 205. 
96 Fla. 379. 

Ga.—Stroud v. Moore, 104 BE €33, 
160 Ga. 656—Brittain v Russell. 52 
S.E.2d 88. 78 Ga.App. 719 
Ill.—Weissbrodt v. H W Elmore A 
Co.. 262 Ill.App 1. 

Ind—Oberlng v. Swain-Roach Lum¬ 
ber Co, 155 N.E. 712, 86 Ind App 
632. 

Kan—Hughes v. Knapp, 107 P 862. 
109 Kan. 183—Sykes v. Perry, 176 
P.2d 579 

Ky.—Swift Coal 4b Timber Co. v ! 
Shepherd. 250 SW 492. 199 Ky 54 
—Preece v. Wolford. 246 SW. 27, 
196 Ky. 710. 

La.—Tates v. Batteford. 139 So 37. 19 
La.App. 374, rehearing denied and 
amended 139 So 746, 19 La.App. 
374. 

Neb—Garsick v Dehner. 15 NW2d 
235, 145 Neb 73 

NJ—Becker v. Kelsey. 157 A. 177, 

9 N J Misc. 1265. 

Ohio—Eichman v. Marshall, App., 50 
N.E.2d 379. 

Okl—Foley v. State, 11 P.2d 928. 157 
Okl. 202. 

Tex.—Bank of Washington v. Moore, 
Com App., 296 S W. 868—Bender v. 
Bender, Civ.App. 187 S.W. 736, re¬ 
versed on other grounds Bergstedt 
v. Bender, Com.App, 222 SW. 647. 
Wash.—Foelkner v. Perkins, 85 P.2d 
1095—Cahill v McCown, 227 P. 502, 
130 Wash. 407. 

Wis —Schwartz v. Syver, 69 N.W.2d 
489, 264 Wis. 626. 

(2) Contract conveying land in 
consideration of grantee supporting 
vendors for their lives—Morris v. 
Fain, 142 S.E. 119. 166 Ga. 879. 

(8) Contract for purchase of realty 
providing for a forfeiture in case «f 
a breach by purchasers, but acne in | 

898 


event vendors failed to perform.— 
Rogers v Bailey. 162 P.2d 468. 66 Cal. 
App.2d 668. 

(4) Contract whereby plaintiffs 
conveyed a life estate to their fa¬ 
ther, where, in addition to making 
permanent Improvements, he agreed 
to pay taxes, etc., and to make a de¬ 
vise to plaintiffs.—Johnson v. John¬ 
son. 168 N.W. 362. 102 Neb. 643. 

(5) Sale of land at public outcry, 
subject to approval of court as to 
minors* interest.—Hammaasapoulo 
Hammassapoulo, 131 8.E. 310, 184 8 
C. 54. 

(6) Where deed was executed and 
placed in escrow.—Nelson v. Altizer. 
144 P 2d 1000. 65 Idaho 428. 

(7) Where stated purchase price 
was "to be paid" by purchaser.— 
Bond v. Crawford, €0 8E.2d 470, 193 
Va. 437. 

Potestative conditions 

(1) Provision giving purchaser op¬ 
tion to pay in cash or in timber did 
not render deed Invalid as potesta¬ 
tive—Smith, for Use and Benefit of 
Exchange Bank of Natchitoches. \ 
Toler, 141 So 429, 10 La App. 791. 

(2) A contract by which one agrees 
to buy. and another agrees to sell 
for & fixed price, and under which 
the prospective purchaser makes a 
pa> ment on account and gives his 
note for the balance, cannot be said 
to contain a potestative condition.— 
Middleton v. Natal. 121 So. 681, 0 La 
App 696. 

(3) Contract for sale of lots pro¬ 
viding that vendor could change loca¬ 
tion of lots in same plot was not 
void as containing potestative condi¬ 
tion —Salles v Stafford. Derbes 4b 
Roy. 137 So. €2, 173 La. 361. 

(4) potestative condition is ca¬ 
pable of ripening into a valid and 
enforceable contract when the condi¬ 
tion on which it has been originally 
made has been met, but Its fulfill¬ 
ment after rejection by one of the 
parties Is too late—Derbes v. Dalli- 
more. La.App, 11 So.2d 124 

If plaintiff, contracting with de¬ 
fendant to sell all ties manufactured 
from certain tract of land, was in¬ 
duced to purchase such tract because 
of defendant's promise to take all ties 
produced from tract, plaintiff's pur¬ 
chase of tract was sufficient consider¬ 
ation to support the promise, even 
though plaintiff was not obliged to 
make or deliver any ties.—Hollands- 
worth v. William Mead Tie Co., C.C 
A.Ky., 26 F.2d 88. 

Bight to i«faad paymaats 

Where instrument evidencing al¬ 
leged contract to purchase realty re¬ 
served In soiling agent right to re- 
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a fair construction of the agreement such a prom¬ 
ise can be implied. 90 A contract lacks mutuality 
where performance is fixed on the happening of an 
event which may or may not happen at the pleasure 
of the purchaser. 01 The element of mutuality must 
exist from the inception of the contract, without 
reference to the subsequent ability or willingness of 
one of the parties to perform; 02 but it has been 
held that a lack of mutuality in the beginning may 
be cured by the other party subsequently binding 
himself also by promise or act. 02 Likewise, where 
the vendor's spouse failed to sign the contract, the 
lack of mutuality is cured by such spouse's joinder 
in the deed. 04 The fact that the contract is condi¬ 
tioned on the purchaser’s obtaining a mortgage has 
been held not to render the contract unilateral 
inhere the purchaser does obtain the mortgage, 06 
although there is no mutuality of obligation where 
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the purchaser does not in fact obthin the mortgage. 00 
On the other hand, such a contract has been held to 
lack fnutuahty, 07 even though, in fact, the pur¬ 
chaser is able to secure the loan. 00 

§ 48. Adequacy 

Although Inadequacy of consideration alone Is not 
sufficient ground to avoid a contract of sale. Inadequacy of 
consideration may be sufficient ground for a court of 
equity to refuse to enforce the contract. 

Ordinarily, inadequacy of consideration alone is 
not sufficient to avoid a contract of sale, 00 although 
it may be ground for refusal of a court of equity 
to enforce specific performance, as discussed in 
Specific Performance § 39, or may, but generally 
only in connection with other circumstances calling 
for equitable relief, furnish grounds for the cancel¬ 
lation of the contract, as considered in Cancella- 


fund moneys paid thereunder and j 
cancel contract, contract was void as 
unilateral and lacking mutuality — 
John P. Mills Organization v Bell. 
37 S W.2d 680. 22S Mo App. 685. 

Might to specific performance 

(1) In order that contract may be 
“mutual," it is not essential that 
purchaser have right to enforce speci¬ 
fic performance—Tates v Batteford. 
13S So. 37. 19 La.App 374. rehearing 
denied 139 So 746, 19 LaApp 374. 

(2) Want of mutuality as ground 
for denial of specific performance see 
Specific Performance If 10-13 

90. Cal—Preble v Abrahams. 26 P. 

99. 88 Cal. 245. 22 Am S R. 301. 

66 C J. p 554 note 73. 

Payment in indefinite future 
Where alleged oral contract for 
purchase of land merely provided 
that purchaser was to pay vendor at 
some time in the future, vendors 
could not have compelled purchaser 
to buy the property, and alleged con¬ 
tract was ineffectual—Klingensmith 
v. Klingensmith. 100 A.2d 76. 375 Pa. 
178. 

Msqairsmsmt for making dead 

A bond for title which failed to 
contain expressly a requirement for 
the making of a deed to the purchas¬ 
er was not wanting in mutuality, 
where, from a fair construction of its 
provisions as a whole, the objection 
was untenable.—Crittenden Lumber 
Co. v. Ward. 284 8.W. 354. 153 Tenn 
380. 

9L Idaho.—Zarlng v. Lavatta. 211 P. 
557. 26 Idaho 459. 

M. Idaho.—Zarlng v. Lavatta, su¬ 
pra—Childs v. Heed. 202 P. 685, 34 
Idaho 480. 

ambssqm—4 offer to perform 
Lack off mutuality was not reme¬ 
died by subsequent offer by vendor to 
perform act which he was not bound 


in contract to perform—F A C Inv 
Co v. Jones. 81 S E 2d 828, 210 Ga. 
635 

93. Tex.—Risinger v. Clark, Civ. 
App, 246 S W 1092 

66 C J p 554 note 74. 

Parformaaoe may supply mutuality 
and consideration sufficient to vital¬ 
ize negotiation into enforceable con¬ 
tract —Hall v Wingate. 126 S E. 796. 
159 Ga 630 

94. Cal—Kelso v Slosburg. 8 P. 
2d 158. 120 Cal App 479 

Ill—Kuehnle v Augustin, 164 NE. 
194. 333 III 31 

96. N.Y.—In re Degenkolb's Estate, 
113 N T S 2d 880 

Tex—Langley v. Norris, 178 8.W.2d 
454. 

Potestative condition 

(1) Where contract to sell land 
was conditioned on purchaser’s secur¬ 
ing a loan on purchased land, con¬ 
tract was not Invalid on ground that 
It contained a potestative condition 
—Weingart v. Delgado. 18 So.2d 254, 
204 La 752—Morrison v. Mioton. 113 
So 456. 163 La. 1065—Slack v. Mun¬ 
son. LaApp. 61 So.2d 618—Johnson 
v. Graham, LaApp, 35 So.2d 278— 
Schroeder v Morris, LaApp, 20 So. 
2d 437—Harvey v. Riedllnger, La 
App, 17 So 2d 60—Stephen L. Guice 
A Co. v. Perkowski, LaApp, 12 So.2d 
692—Richardson v. Charles Kirsch A 
Co.. LaApp., 189 So. 146, rehearing 
denied 189 So. 621. 

(2) Promise to purchase land pro¬ 
vided promisor can obtain homestead 
loan of undetermined amount at un¬ 
determined rate of interest does not 
contain a purely "potestative condi¬ 
tion" but contains a "mixed condi¬ 
tion" dependent on will of obligor and 
on will of homestead asaociationa 
Under such circutnstances there is 
an implied obligation enforceable 
against purchaser to apply f6r buck 
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loan —Stephen L. Guice A Co. ▼. Per¬ 
kowski, La App.. 12 So 2d 692. 

(3) Some early authority held a 
condition that the contract was sub¬ 
ject to obtain a loan was potestative. 
—Anderson v Blache, 134 So. 416. 17 
LaApp. 14—Decker v. Renaudin, 122 
So 600. 10 LaApp. 725. 

(4) Where contract for sale of 
realty was not enforceable against 
prospective vendor or purchasers be¬ 
cause no one could force effecting of 
loan on the realty which PEA. was 
conditionally committed to make, and 
sale depended on sale of prospective 
purchasers' realty, which prospective 
purchasers were not required to 
make, contract was null as contract¬ 
ed on potestative condition.—Brew¬ 
ster v. Payne, La.App.. 41 So.2d 704. 

96. Neb —O’Brien v Fricke, 27 N.W. 
2d 403. 148 Neb. 369 

97. Idaho—Zarlng v. Lavatta, 211 
P. 557, 36 Idaho 459. 

98. Ga.—F. A C. Inv. Co. v. Jones; 
81 S.E.2d 828. 210 Ga. 635. 

99. U.S —Rosenberg v. Equitable 
Trust Co. D.C Del., 68 F.Supp. 991. 
affirmed, CCA, 165 F2d 786. 

Fla.—Rosenthal v. Le May, 72 So.2d 
289. 

Ga.—Hardin v. Baynes, 32 S.K.2d 984, 
198 Ga. 683. 

Ill.—Wharton v. Mayen, 21 NJBL2d 
772, 371 Ill. 546. 

Win —Frzybylaki v. Von Berg, 248 
N.W. 101, 211 Wia 178, 

66 aJ. p 554 note 76. 

Gosudderattoa adequate 
Iowa.—Daniels v. Fackler, 88 N.W.80 
809. 244 Iowa 1162. 

Improvident contract 

Mere fact that vendor may have 
made an improvident contract did nol 
alone afford grounds for equitable re* 
lief.—Malloy v. Joneq, f( 178 B.WM 
I 776. 351 Mo. 121L * 



91 C.J.S. 


§£48*49 VENDOR & PURCHASER 

tion of Instruments § 23. In any event, the up¬ 
rooting of sales on the ground of inadequacy of 
consideration is not one of the more favored exer¬ 
cises of equity jurisdiction, 1 and in order to affect 
the validity of the contract the inadequacy must 
generally be connected with actual fraud, or must be 
so gross that fraud may be presumed. 1 

Tests. Adequacy of consideration for a contract 
to buy or sell land depends on the conditions exist¬ 
ing at the time the parties negotiate for such con¬ 
tract. 8 It is not necessary that the purchase price 
measure up to the highest market value of the prop¬ 
erty in order for the consideration to be adequate 
to support the sale; 4 it may be sufficient that the 
price is a substantially just and fair valuation un¬ 
der all the circumstances of the case. 6 

§ 49. Want or Failure of Consideration 

If th« contract calls for a present conveyance of an 
Interest In the realty, a failure of title is ordinarily re¬ 
garded as a failure of consideration. However, a partial 
failure of consideration does not avoid the entire contract 
which is enforceable as to the remainder. 

If the contract between vendor and purchaser calls 
for a present conveyance of an interest in the real 
property contracted for, a failure of title to such 


realty Is ordinarily regarded as a want or failure 
of consideration, 6 and failure of the vendor to per¬ 
form in other respects may result in a want or fail¬ 
ure of consideration. 7 There is, however, authority 
to the effect that the mere fact that the vendor 
does not, at the time he enters an executory con¬ 
tract to sell land, have title to such land, does not 
constitute a failure of consideration ; 6 nor does the 
fact that the purchaser does not get as much as 
he expects constitute a want or failure of consider¬ 
ation. 8 Moreover, slight or unsubstantial deficiency 
in the quantity or value of the property contracted 
for does not constitute a failure of consideration ; 10 
nor does eveiy failure to perform constitute a fail¬ 
ure of consideration. 11 There may also be a want 
or failure of consideration on the part of the pur¬ 
chaser. 12 

Conveyance of vendor's interest. Where a con¬ 
tract is merely for the conveyance of the vendor’s 
interest in the property contracted for, the purchas¬ 
er in legal effect takes the risk of the existence of 
such interest, and a failure of title is not a failure 
of consideration. 18 

Right to assert. Under particular circumstances, 
a failure of consideration may 14 or may not 16 be 
available to the party who seeks to assert it If at 


Mo.—fitrohm ▼. Boden, 222 S.W. 
2d 772. 359 Mo. 573. 

2. Ill—Wharton v. Meyers, 21 N.E. 

2d 772. 371 Ill 646. 

66 C.J. p 555 note 79. 

8. Cal —Gosnell v. Lloyd. 10 P.2d 
45. 215 Cal. 244. 

66 C.J. p 555 note 80. 

4. Cal.—Foley v. Cowan. 181 P.2d 
410. 80 Cal.App.2d 70—Williams v 
Rush. 25 P.2d 888. 134 Cal.App. 554 
—Law ▼. Title Guarantee A Trust 
Co.. 267 P. 565. 91 Cal.App. 62L 

& Cal.—Milton Kauffman. Inc., v. 
Smith. 186 P.2d 11. 82 Cal.App 2d 
302 

Wash.—Ramsey v. Madina, 217 P.2d 
1041. 36 Wash.2d 808. 

66 C.J. p 655 note 82. 

8. U.S. —Corpus Ms cited la Ber¬ 
nard Realty Co. v. United States, 
D.C.W1S., 92 FSUPP. 805. 809. 

I1L—Bisno v. Broxton, 13 N.E.2d 852. 
294 Ill.App. 603 

La.—Armstrong v. Dantoni. App., 19 
So.2d 293. 

N.T.—Rubinger v. Rlppey, 110 N.T. 

S. 2d 5, 201 Mlsc. 135. 

Tex.—First Nat Bank v. Farrier, 
CfvApp., 113 S.W.2d 286. 

Va. — Cooper v. Gregory, 60 S.E.24 50, 
191 Va. 24. 

00 CUT. p 555 note 84. 


7. Ark—Holthoff v. Joyce, 294 SW 
1006. 174 Ark. 248. 

Fla.—Savage v. Horne, 31 So.2d 477, 
159 Fla. 301. 

Ill.—Wall v. Chicago Park Dist. 87 
N.E.2d 762. 378 Ill. 81. 

Pa—In re Brillhart's Estate, Orph. 

54 Tork Leg.Rec 177 
Utah—Harris v. Wilstead, 201 P.2d 
491, 114 Utah 496. 

66 C.J. p 555 note 85. 

8. Ill —Weisabrodt v. H. W. Elmore 
A Co.. 262 Ill.App. 1. 

Mass.—Trash v. Vinson, 20 Pick. 105. 
66 C.J. p 555 note 86. 

9. Cal.—Thurgood v. Spring, 73 P. 
456, 139 Cal. 596. 

66 C.J. p 556 note 87. 

10l Cal.—Lubarsky v. Chavis, 279 P. 

205. 99 Cal.App. 610. 

66 C.J. p 656 note 88. 

1L Tex.—Wardlow v, Edwards, Civ. 

App., 251 S.W. 251. 

66 GJ. p 556 note 89. 

12. Cal.—Mussler v. Nash, 258 P.2d 
108, 118 Cal.App.2d 494. 

66 C.J. p 556 note 90. 

13. Iowa.—Sharp v. Betts, 145 N.W. 
938, 165 Iowa 273. 

66 C. J. p 5n( note 9L 

fr 

14 Tex.—^emt Viet* Development 
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[ Co. v. Johnson. 180 S.W.2d 088. 143 
Tex. 686. 

66 C J p 556 note 92. 

15. Minn.—Cralgmile v. Sorenson. 58 
N W 2d 865. 239 Minn. 383—Estra¬ 
da v Hanson. 19 N.W 2d 223. 215 
Minn. 353. 

Tenn—Howell r. Tomlinson, 228 S 
W 2d 112. 33 Tenn.App. 1. 

Wis—Kelly v. Sullivan. 30 N.W 2d 
209, 252 Wis. 52—Strelow v. Bohr. 
290 NW. 603. 234 Wis 170 
Wyo.—Goodson v. Smith. 243 P 2d 
163. 69 Wyo. 439, rehearing denied 
244 P.2d 805. 69 Wyo. 439. 

66 C.J. p 556 note 93. 

Credit 

Purchaser may be allowed a credit 
for the value of a fixture of small 
value which was repossessed, but the 
failure of consideration in such a 
small amount does not invalidate the 
contract—Samples v. Robinson, 276 
P.2d 185. 58 N.M. 701. 

Poseelomo of mortgage 
The defense of failure of considera¬ 
tion is of no avail to the makers of a 
promissory note given for vendor's 
equity in certain real estate pur¬ 
chased subject to a mortgage which 
the vendee assumed and agreed to 
pay, where the vendee permitted the 
mortgage to be foreclosed and the 
equity to be extinguished.—Bank of 
Haselton v. Renschler, 243 N.W. 220. 
62 N.D. 291. 
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the time of execution of a contract of sale a lot 
may not be used for the single purpose for which 
it has value and to which its use is restricted, there 
is a failure of consideration. 16 


Partial failure. A partial failure of considera¬ 
tion for a contract to convey land does not avoid the 
whole contract which is enforceab’e as to the resi¬ 
due. 17 


E. REALITY OF CONSENT 

1. In General 


S 50. In General 

A valid contract for the sale of realty require# that 
there be a distinct undertaking common to both parties 
whereon the minds of the parties shall have met as to 
all the terms; and If the minds of the parties havs never 
met with any definite understanding, there can be no 
ftiforceable contract. 

A valid contract for the sale of realty requires 
that there be a distinct understanding common to 
v oth parties, 18 whereon the minds of the parties 
shall have met as to all the terms; 19 if the minds 
of the parties have never met with any definite un¬ 
derstanding, there is no enforceable contract. 20 The 
mere fact that a person who voluntanly signed a 
bond for a deed neglected to ascertain its contents, 
although he had the opportunity to do so, does not, 
however, release him from his obligation. 21 

Mental capacity . Where a party to a contract for 


the sale of real estate has sufficient intelligence to 
understand the nature of the transaction and is left 
to act on His own free will, the fact that his mind, 
or business judgment, is not so clear and strong as 
it formerly was, or as that of the average person 
is, does not impair the validity of the contract, 22 
at least in the absence of advantage taken of the 
infirmity; 23 but the rule is otherwise where the 
mental weakness, even though not amounting to ab¬ 
solute disqualification, is associated with inadequacy 
of consideration, undue influence, or a mistaken 
impression as to the nature and effect of the in¬ 
strument. 24 A contract to sell realty made before 
the seller was declared insane is, at most, voidable ; 25 
but under some statutes, a contract made by a person 
who has been adjudged insane and who has not been 
restored to capacity is absolutely void. 26 


16. Cal.—Wedge v. Security-First 
Nat. Bank of Los Angeles. 25 P.2d 
411. 219 Cal. 118. 

17. Tex—Hams v Berry. 123 SW 
1148. 58 Tex Civ App 276. 

Wash—Orosgebauer v. Schneider. 81 
P 2d 90. 177 Wash 43. 

66 C.J. p 557 note 95. 

Partial failure of oon slds m tlou held 
not to exist 

Aria —Ross v. Bumstead, 178 P.2d 
765. 65 Arts. 61. 

66 C J. p 557 note 96. 

18. Idaho —Phelps v. Good. 96 P. 
216, 15 Idaho 76. 

19. Idaho.—Phelps v Good, supra. 
Ky —McGeorge v. White. 174 SW2d 

682. 295 Ky. 267. 158 ALR. 1. 

90l Cal.—Clements v. Rankin, 189 
P.2d 725. 82 Cal.App.2d 779. 

La—Perdue ▼. Johnson. App.. 25 So. 
2d 158. 

Mont.—Johnson v. Smith, 269 P.2d 
284, 127 Mont. 594. 

66 C. J. p 557 note 2. 

MSsst of Initialing changes 
Elect that purchasers of realty ac¬ 
cepted changes in the contract sug¬ 
gested by vendor and his attorney, by 
initialing changes on margin of the 
contract as signed by all parties, did 
not establish existence of meeting of 
the minds, where at the time pur¬ 
chasers also had In mind different 
provisions for manner and time of 
payment, ns embodied in escrow 


agreement submitted by them — 
Young v. Kowske, 83 NE.24 500, 402 
Ill. 114. 

Meld no meeting of minds 

(1) Where parties to contract did 
not understand each other as to the 
identity of the property.—Hoffman 
v. Chapman. 84 A.2d 438. 182 Md. 208. 

(2) Where broker for vendor show¬ 
ed prospective purchaser land other 
than that which vendor intended to 
convey, and purchaser believed land 
described In sales contract was that 
shown him.—Williams v. Ritcheson. 
Tex.Clv.App., 212 S.W.2d 818. error 
refused. 

(3) Under contract to sell **unsold 
lots" in a cemetery, where purchaser 
thought unsold lots did not include 
lots of adjacent borough where buri¬ 
als were prohibited, and vendors 
thought that such words included 
such lota.—Miller v. Red Lion Cem¬ 
etery Aas'n. 174 A. 105, 815 Pa. 421. 
SL Kan.—Custer v. Oliver, 145 P. 

554, 98 Kan. 760. 

One signing without reading as not 
authorised to attack on ground of 
mistake generally see Infra f 61 e. 

88. Iowa.—Orr v. Grayblll, 28 N.W. 

2d 414. 287 Iowa 628. 

R.L—Palmer v. Carpenter, 169 A. 745, 
54 R.I. 71. 

Wash.—Ramsey v. Madlng. 217 P.2d 
1041, 26 Wash.2d 208. 

66 C.J. p 567 note S. 


Test to be applied is whether the 
person whose act is brought into 
question possessed sufficient ability 
at time he acted to understand nature 
and effect of his acts.—-Brooklyn 
Trust Co. v. Podvin, 82 A.2d 485, 14 
N.J Super. 470, modified on other 
grounds 83 A-2d 648, 15 N.J.Super. 
398. 

83. Fla— Webb ▼. Webb, 199 So. 
343, 145 Fla 267. 

Mass —Boyden v. Hill, 85 NJ9L 412, 
198 Mass. 477. 

84. Cal—Shaffer v. Security Trust 
ft Savings Bank. 41 P.2d 948. 4 CaL 
App. 2d 707. 

g rea t inadequacy of oonstderation, 

(1) Great inadequacy of considera¬ 
tion joined with great disparity of 
mental ability In contracting a bar¬ 
gain may justify equity in setting 
aside a sale. 

Ga.—Fuller ▼. Stone, 61 8.B.2d 467, 
207 Ga. 955. 

Ky.— Pierce v. Pierce, 216 &W.2d 408. 
209 Ky. 77. 

(2) The rule applies regardless of 
whether the consideration Is the pay¬ 
ment of a sum of money or the ren¬ 
dition of services—Fuller v. Stone. 
61 S.EL2d 467, 207 Ga. 855. 

88. Mich.—Van Horn ▼. Herndoq 
285 N.W. 201, 253 Midi. 408. 

8ft Idaho.—Miles v. Johanson, 888 
P. 201. 40 Idaho 782. 
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Intoxication at the time of contracting, when not 
so complete as to render one incapable of assent or 
deprive him of the power to know what he is doing, 
is not such a circumstance as will enable the intox¬ 
icated party subsequently to avoid the contract , 27 at 
least where it is voluntaiy, and not procured or in¬ 
duced by the opposite party to the sale ; 28 but, if 
the intoxication is so complete as to render one pow¬ 
erless to give his assent, the agreement is voidable 
by the party when he becomes sober . 22 

§ 51. Mistake 

a. In general 

b. As to terms or conditions of proposed 

bargain 

c. As to statement or expression 

d. As to circumstances affecting subject 

matter of sale 

e. Want of care; failure to investigate 
a. In General 

Contracts for the sale of land are subject to the 
same general rules concerning the effect of mistake as 
are other contracts, such contracts being voidable and 
not void, and mistake being a distinct and independent 
ground of relief. 

Contracts for the sale of land are subject to the 
same general rules concerning the effect of mis¬ 
take as are other contracts . 30 Thus such a contract, 
if induced by mutual mistake, is voidable and not 
void ; 31 and mistake sufficient to affect the con¬ 


tract is a distinct, independent, and sufficient ground 
for rescission or other appropriate relief, and it is 
not necessaiy that fraud be shown in order to ob¬ 
tain such relief . 82 

Executed, as well as executory, contracts are sub¬ 
ject to be reformed or invalidated, as the case may 
be, for mistake , 33 but, it has been held, the effect of 
mistake on the two is different, the rule with refer¬ 
ence to executory contracts being the same as with 
contracts to sell personally , 34 while, with executed 
contract, the mistake is less readily available to af¬ 
fect the contract . 35 At least except in cases where 
the mistake is with reference to the character or 
attributes of the property, there is no requirement 
of mutuality generally or in the other types of mis¬ 
take, and a unilateral mistake may be of equal sig¬ 
nificance . 36 Although the operation of mistake as 
defeating the contract has been most frequently 
raised by, and applied in favor of, purchasers, it is 
also available and on occasion has been applied to 
relieve the vendor . 37 Provisions which may re¬ 
lieve the seller from liability for representations of 
an agent not embodied in the contract, do not relieve 
the seller from responsibility for his own mistake, 
or for the mistake of managing officers where the 
seller is a corporation . 38 

b. An to Terms or Conditions of Proposed Bar¬ 
gain 

Where one or each of the parties Is mistaken as to 
the very proposition on which the other is bargaining. 


8 7m N.C.—Burch v Scott, 84 S.E 
1035, 168 N.C. 602. 

66 C.J. p 557 note 5. 

Intoxication as affecting contracts 
generally see Contracts 5 133 b. 
98. N.T.—Hutchinson v. Brown, 

1 Clarke 408. 

98. Mont.—Babcock v. Engel, 194 P. 

137, 58 Mont. 597. 

66 C.J. p 557 note 7. 

Intoxication as defense to suit for 
speciflc performance see Specific 
Performance § 41 a. 

30. Tex.—O'Connell v. Duke, 29 Tex. 

299, 94 Am D 282. 

66 C.J p 557 note 9. 

Mistake as ground for: 

Cancellation see Cancellation of In¬ 
struments | 27. 

Vacating judicial sale see Judicial 
Sales I 57 

Effect on right to specific perform¬ 
ance see Speciflc Performance 9 
42. 

Mistake in contracts generally see 
Contracts Si 134-146. 

Oontraet held to Involve mistakes of 

fMt Hi 1»W 

Where purchaser in course of ne¬ 
gotiations indicated desire to con¬ 
vert basement of apartment building 
into an apartment, and all parties. 


being unaware of applicable building 
regulation which would prevent such 
conversion, assumed that it could le¬ 
gally be done, there was both a “mis¬ 
take of fact" and a ''mistake of law" 
within a statute defining the quoted 
terms.—Vickerson v. Prey, 224 P.2d 
126, 100 Cal.App.2d 621. 

Contracts held to involve no mistakes 
of f soft or law 

Cal.—Pixley v. First Federal Sav. A 
Loan Ass'n of Santa Monica. 243 
P.2d 100, 110 Cal.App.2d 427. 

3L Colo.—Kerns v. Bank of Mani- 
tou, 242 P.2d 817, 126 Colo. 320 

32. Va.—Boone v. Scott, 187 S.E. 

432. 166 Va. 644. 

66 C.J. p 557 note 10. 

Basis for relief 

(1) Relief given on the doctrine of 
mistake rests on the ground that the 
minds of the parties never met and 
hence a valid contract does not ex¬ 
ist.—McGeorge v White. 174 S.W.2d 
632, 295 Ky. 367, 153 A.L.R. 1—66 C. 
J. p 558 note 11. 

(2) As to that class of mistakes 
which consists of misapprehension 
as to the character or attributes of 
the land sold, relief rests on the as¬ 
sumption that there is a contract 
but that equity may Interpose to re* 
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lieve from it—Welch Pub Co. v 
Johnson Realty Co. 89 S E 707. 78 W 
Va. 350. L R A 1917A 200 

33. N Y —Allen Properties v Brydle. 
72 N.YS.2d 554. affirmed 72 N.Y.S. 
2d 293. 272 App Div. 817. appeal 
denied 71 N.Y.S 2d 724, 272 App 
Div 915. appeal dismissed 76 N. 
E 2d 628, 297 N.Y 614. 

66 C.J. p 558 note 13. 

34. W.Va—Crlslip v Cain. 19 W Va. 
438. 

66 C J. p 558 note 15 
Mistake in sales of chattels see Sales 
I 36. 

35. Va.—Rogers v. Pattie, 31 8 E 
897. 96 Va. 498. 

66 C.J. p 668 note 16 

38. NY—Jermor Homes v Hoeh- 
lein, 133 N Y S 2d 637. 

66 C J p 658 note 18 
Mutuality of mistake as to circum¬ 
stances affecting subject matter of 
sale see infra subdivision d (2) 
of this section. 

97. Va.—Boone v. Scott, 187 S.E. 

432, 166 Va. 644. 

66 C.J. p 568 note 20. 

38. Cal.—Wedge v. Security-First 
Nat. Bank of Los Angeles. 25 P.2d 
411, 219 Cal. lit. 
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Mich a mistake precludes the validity, ae a contract for 
the said of land, of any transaction affected by It. 

When one or each of the parties is mistaken as 
to the very proposition on which the other is bar¬ 
gaining, such a mistake, being fatal to the existence 
of mutual assent, precludes the validity, as a contract 
for the sale of land, of any transaction affected 
by it, 39 at least at any time prior to the formal 
statement of the terms and acceptance thereof by 
the parties, 40 and there never is a completed con¬ 
tract having any real existence. 41 Where the con¬ 
tract is in writing, however, the parties will normally 
be taken to have understood the purport of their ex¬ 
pressions, and the objection of mistake of this 
character cannot be raised in the event that one’s 
failure to understand the terms on which the other 
party is bargaining arises from any want of dili¬ 
gence on his own part. 42 On the law side of the 
court, the only things considered are whether there 
is a contract, a breach of it, and, if so, damages; 
a mistake by one party is no defense. 43 In equity 
a mistake by one party may be a reason for not tak¬ 
ing jurisdiction. 44 

c. As to Statement or Expression 

Where the agreement is erroneously stated In the 
writing to which a contract to sell land is reduced, the 
contract itself will not be set aside where the party 
against whom the relief Is claimed is able and willing 
to perform. 

Where, without there being any mistake with 
respect to the terms or subject matter of a con- 
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tract to sell land, the agreement is erroneously stat¬ 
ed in the writing to which it is reduced, such a mis¬ 
take of expression has been held to afford no basis 
for setting aside the contract itself, where the par¬ 
ty against whom such relief is claimed is able and 
willing to perform. 45 A party to the contract may, 
at his election, on fulfilling the conditions requisite 
thereto, have the contract rescinded, however, where 
the other refuses to perform the agreement as 
made, 46 or puts it out of his power to do so. 47 Igno¬ 
rance or mistake as to the legal effect and mean¬ 
ing of the terms employed in the contract of sale 
is of no significance, where no fraud or imposition 
is practiced by the other party to the sale in hav¬ 
ing them inserted. 43 

d. As to Circumstances Affecting Subject Mat¬ 
ter of Sale 

(1) In general 

(2) Mutuality of mistake 

(3) Mistake as to matters of fact 

(4) Mistake as to matters of law 

(1) In General 

In order to affect the validity of the agreement, 
the mistake must bd as to a material fact, and must 
have, to some extent, controlled the determination to 
contract. 

In order to affect the validity of the agreement, 
the mistake must be as to a material fact; other¬ 
wise it is of no significance. 40 It must have to some 


3t. Mass —Neel v. Lang. 127 NE 
512. 236 Mass 61 
66 C J. p 558 note 22 

40l Minn—Stong v. Lane. 68 NW. 
765. 66 Minn. 94. 

4L Mass—Neel v. Lang. 127 N.E 
512. 236 Mass. 61. 

66 C.J. p 559 note 24. 

40. Tex —Wheeler ▼. Holloway. 

Com App.. 276 S W. 653. 

66 C J p 559 note 25 
Moo and term* of contract 

(1) Vendor’s unilateral mistake as 
to price and terms of contract to sell 
realty was Insufficient grounds to 
avoid contract —Garsick v. Dehner, 
15 N.W.2d 285. 145 Neb 73. 

(2) So where contract for sale of 
real estate stated price to be 65.500 
rather than $12,500. as vendors 
thought, although vendors were free 
of such negligence as would prevent 
them from rescinding, and they act¬ 
ed promptly to rescind, and purchaser 
could be restored to his original po¬ 
sition, vendors were not entitled to 
rescission, in absence of actual fraud, 
undue Influence, or concealment on 
purchaser's part.—Panco v. Rogers. 
87 A.2d 770, 19 N.J.Super. IS. 


43. Me—Dunham v. Hogan. 56 A.2d 
550. 143 Me. 142. 

44. Me—Dunham v. Hogan, supra. 

45. SC—Jumper v Queen Mab 
Lumber Co. 106 S E 473, 115 S.C. 
452 

66 C J p 559 note 27. 

Reformation: 

Of contracts for sale of real estate 
generally see Reformation of In¬ 
struments 9 13 a. 

Where instrument contains terms 
and conditions not intended to 
be so expressed see Reformation 
of Instruments § 38 

46. Pa.—Hovey v. Howard, 85 A. 
670, 177 Pa 323 

47. Va.—Home Bldg., etc, Co. v. 
London. 35 SE. 362, 98 Va. 152 

Wis —Abbott v. Dow. 113 N.W. 960. 
133 Wis. 533. 

48. Ark—-Osborne v. Fairley. 211 S. 
W 917. 138 Ark 433. 

66 C J P 559 note 32. 

Mistakes of law with reference to 
property sold see infra subdivision 
d (4) of this section. 

49. Cal.—Roller v. California Pac. 
Title Ins. Co. 206 P.2d 694, 92 Cal. 
App. 2d 149. 


Ky—McGeorge v. White, 174 S.W.2d 

532. 295 Ky. 367. 153 AL.R. 1. 

Md—Clark v. Kirsner, 74 A.2d 830. 

196 Md. 52. 

66 C J. p 559 note 33. 

“The fact concerning which the 
mistake is made must be material 
to the contract, affecting its sub¬ 
stance. The mistake of fact must 
affect both parties in reference to 
the same fact, which, though con¬ 
nected with the agreement, is mere¬ 
ly incidental, and not a part of its 
subject matter or essential to any of 
its terms"—Patterson v. McComas. 
Ohio App.. 37 N E 2d 655. 

Mistake held mot to warrant relief 

(1) A mistake in telegram from 
daughter of vendor to vendor stating 
that price was sufficient, whereas tel¬ 
egram should have stated that price 
was insufficient, was not such mis¬ 
take of fact as would warrant can¬ 
cellation of contract for sale of 
or denial of specific performance 
thereof, where vendor was not unduly 
Influenced by some one on behalf of 
purchaser and did not lack mental 
capacity, and purchaser did not know 
about telegram, and no advantage 
took place as to prioe of property.— 
i Patterson v. McComas, supra. 
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extent controlled the determination to contract; 89 
but, although it has been said that relief will be 
granted when the mistake is so material that, if 
the truth had been known to both parties, the con¬ 
tract would not have been made, 61 nevertheless it 
has been held that, even though it be as to a cir¬ 
cumstance which has been a principal inducement 
of the transaction, that is not of itself sufficient 
unless that circumstance materially and substantially 
affects the property. 62 It is not required, however, 
that the party complaining shall have actually suf¬ 
fered damage of a pecuniary nature. 63 The mis¬ 
take must be as to an existing fact; 64 mistaken 
opinion merely as to some future contingency or 
probability is not sufficient. 66 The ignorance re¬ 
lied on must be unconscious; conscious ignorance 
by both parties of matters materially affecting the 
land, followed, despite such circumstance, by a 
contract for its sale, both parties electing to bar¬ 
gain in the face of their known lack of informa¬ 
tion, does not present a case of mistake. 56 

Time of mistake . Any mistake, to be available, 
must have existed in the minds of the parties at 
the time of formation of the contract, and a mistake 
existing dunng the negotiations for the sale, but 
removed before the contract was made, is not such 
as will affect the contract. 67 

(2) Mutuality of Mistake 

Mutual mistake as to material facts essential In the 
inducement to, or formation of, the contract or involving 
thd entire consideration on one side presents a proper 
case for rescission or for other appropriate equitable re¬ 
lief from the provisions of the contract; and where the 


contract la baaed on a mistake for which the other 
party alone la responsible, the mistake will affect,the 
validity of the contract. 

While equitable relief from the contract will not 
be given in all cases where the parties thereto, at 
the time of its making, were in ignorance of or mis¬ 
apprehended some matter incidental to the subject 
matter, 63 mutual mistake as to material facts, es¬ 
sential in the inducement to, or formation of, the 
contract or involving the entire consideration on 
one side presents a proper case for rescission, 69 
or for other appropriate equitable relief from the 
provisions of the contract. 69 This rule applies 
where the mistake on the part of one party has been 
induced by honest but erroneous statements or rep¬ 
resentations of fact by the other, 61 and, also where 
no such element was present. 62 According to some 
authorities, the mistake need not be mutual but, 
at least where the parties may be restored to their 
original position, a unilateral mistake of one of the 
parties as to some material element, the other being 
fully aware of the facts, may be sufficient. 63 Other 
authorities hold that a unilateral mistake by one par¬ 
ty only, not known to the other party and not in¬ 
duced or contributed to by anything in the latter's 
language or conduct, does not affect the contract. 64 
In any case, where the contract is based on a mis¬ 
take for which the other party alone is responsible, 
the mistake will affect the validity of the contract. 66 
Moreover, where the circumstances are such as to 
give rise to a duty of disclosure because of the 
known superior information of one party who nev¬ 
ertheless keeps silent, the sale may be avoided, al¬ 
though only one of the parties thereto is mistaken. 66 


(2) Ignorance of applicability of 
building regulation with respect to 
basement ceiling clearance which 
would prevent conversion of base¬ 
ment into an apartment as contem¬ 
plated by purchaser did not consti¬ 
tute such mistake as would justify 
rescission of the contract, in view of 
opportunity to comply with regula¬ 
tion by lowering basement floor, al¬ 
though at added cost.—Vickerson v. 
Frey, 224 P.2d 126, 100 Cai.App.2d 
621. 

BOl Cal—Roller ▼. California Pac. 
Title Ins Co.. 206 P.2d 694. 92 Cal. 
App 2d 149. 

66 C.J. p 559 note 34. 

61. Ky.—McGeorge v. White, 174 8. 
W.2d 532, 295 Ky 367. 153 A.L.R. 1. 

66 C.J. p 559 note 35. 

62. N.T.—Taylor v. Fleet, 4 Barb. 
96, 108. 

66 C.J. p 559 note 36. 

62. N.Y.—Phillips v. Conklin, 56 N. 
Y. 682. 

M, Tex.—Sunylan Co. v. Powers, 


Civ.App., 14 S.W.2d 894. reversed 
on other grounds, Com.App., 25 S. 
W.2d 808. rehearing denied. Com 
App.. 27 S W.2d 129. 

55. Tex.—Sunylan Co. v. Powers, su¬ 
pra. 

56. Cal.—Taber v. Piedmont Heights 
Bldg. Co., 143 P. 319, 25 Cal.App. 
222 

66 C.J. p 560 note 40. 

67. Cal.—Coleman v. Edgar, 257 P. 
462, 83 GaLApp. 720. 

58. Neb—Moore v. Scott. 66 N.W. 
441, 47 Neb. 346. 

59. Ky.—Corpus Juris died la 
McGeorge v. White. 174 S.W.2d 
632, 534, 295 Ky. 367, 153 A.L.R. 1. 

W.Va.—Boyd v. Pancake Realty Co.. 

46 S.E.2d 633, 131 W.Va. 150. 

66 C.J. p 660 note 42. 

60. RL—Lawrence v. Staigg, 8 RX 
256. 

66 C.J. p 560 note 44. 

61. Cal.—Johnson v. Withers, 98 P. 
42, 9 CaLApp. 52. 

66 CJ. p 560 note 45. 
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62. RX—Lawrence v. Staigg, 8 RX 
256. 

Tex.—O'Connell v. Duke, 29 Tex. 299, 
94 Am D. 282. 

63. Minn —Becker v. Bundy, 225 N. 
W. 290. 177 Minn. 415. 

66 C.J. p 660 note 48. 

trader statutes 

Cat—Moore v. Copp, 51 P. 630, 119 
Cal. 429—Lepper v. Ratterree, 276 
P. 1037, 98 CaLApp. 245. 

64. Neb.—Garslck v. Dehner, 15 N. 
W.2d 235. 146 Neb. 73. 

N.J.—Panco v. Rogers, 87 A.2d 770, 
19 N.J.8uper. 12. 

66 C.J. p 560 note 50. 

65. Fla.—Langley v. Irons Land 4k 
Development Co., 114 So. 769, 94 
Fla. 1010. 

66 C.J. p 560 note 52. 

66. Iowa.—Faxon v. Baldwin, 114 N. 
W. 40. 186 Iowa 619. 

Circumstances giving rise to duty of 
disclosure generally see infra 6 
57 b 
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(3) Mistake as to Matters of Fact 

(a) Quantity 

(b) Boundaries and location 

(c) Title 

(d) Value 

(a) Quantity 

A material mistake In tha quantity It equivalent to 
a mistake In the existence of a material part of the 
subject of the contract; and if the quantity of the rdalty 
to be conveyed Is Indicated by a unit of area, a marked 
deficiency in the quantity stipulated for constitutes a 
material mistake affording ground for relief. If, how¬ 
ever, the contract Is not for the sale of a specific quan¬ 
tity, but for the sale of a particular tract for a sum in 
gross, a mutual mistake as to quantity will not ordina¬ 
rily impair the contract unless the circumstances indi¬ 
cate that both parties acted under a gross mistake. 

A material mistake m the quantity does not in its 
effect on the rights of the parties differ from a 
like mistake in the character, situation, or title of 
the bargained property; 67 it is equivalent to a mis¬ 
take in the existence of a material part of the sub¬ 
ject of the contract. 68 Where, after the formation 
of the contract but before anything is done with 
reference thereto, a deficiency is supplied or sub¬ 
stantially supplied by the addition of land sufficient 
to make the quantity approximately equal to what 
it was mistakenly supposed by the parties to be, 
that intervening circumstance has been held to ren¬ 
der the contract no longer subject to attack on the 
score of mistake. 68 

If, in a contract of sale the quantity of the realty 
to be conveyed is indicated by a unit of area, as by 
the acre, a marked excess or deficiency m the quan¬ 


tity stipulated for constitutes a material mistake 
affording ground for relief, 70 even though such 
terms as "more or less" or “about” are used with 
reference to the land, those terms being used in 
such contracts to cover only very small variations; 71 
but, since it is very difficult, if not impossible, to 
ascertain the quantity of a tract with perfect ac¬ 
curacy, a slight excess or deficiency does not, even 
in such a sale, affect the validity of the contract. 72 

Where, however, the contract is not for the sale 
of a specific quantity of land, but for the sale of a 
particular tract, or designated lot or parcel, by name 
or description, for a sum in gross, and the transac¬ 
tion is bona fide, a mutual mistake as to quantity, but 
not as to boundaries, is not ordinarily such a mis¬ 
take as will impair the contract, 78 even though the 
land is described as containing a certain amount 
“more or less," or the like. 74 

Gross mistake . At least in that class of sales in 
the gross in which the risk of only a reasonable, 
and not of eveiy, excess or deficiency is contemplat¬ 
ed, 76 if the difference between the real and the 
represented quantity is very great, so as to indicate 
that both parties have acted obviously under a gross 
mistake, relief from the contract will be granted; 76 
even when the land is sold in gross, or with the de¬ 
scription “more or less,” or “about," the parties are 
not thereby obliged ipso facto to take all risk of 
quantity in the tract. 77 The rule is applicable when 
the mistake is so material that if the truth had been 
known to the parties the sale, as made, would not 
have been made. 78 The fact that the purchaser 
inspected the land before the execution of the con- 


07. N.H—Newton v. Tolies. 19 A. 
1092. 66 N.H. 136. 49 Am.S R. 593. 
9LRA.50. 

Abatement or deduction for deficiency 
in quantity see infra 95 493. 553. 
Construction and operation of con¬ 
tract see Infra 9 03. 

Deficiency as ground for rescission 
see infra | 162. 

Recovery of damages for deficiency 
in quantity see infra I 674. 

08. Ky.—Corpus Juris died In Me- 
George v. White. 174 SW2d 632. 
634. 295 Ky. 367. 153 A.LR. 1. 
NH.-Newton v. Tolies. 19 A. 1092. 
66 N.H. 136. 49 Am.S.R. 593. 9 LH. 
A. 50. 

Omitting land intended to be includ¬ 
ed 

Purchaser whose offer to buy ease¬ 
ment to flood land at specified price 
by mistake left out more than ninety 
par cent of land Intended to be In- 
eluded. so that vendor who accepted 
offer must have recognised that it 
Involved mistake, was entitled to re¬ 
lief; where purchaser acted soon 


enough so that no third parties be¬ 
came involved, and vendor lost noth¬ 
ing by acceptance of offer.—Frederick 
v. Union Electric Light & Power Co., 
82 S W.2d 79. 336 Mo 1038. 

69. Iowa.—Myrtue v. White, 74 N. 
W. 926. 

70. Ky —Corpus Juris quoted in Me- 

George v. White. 174 SW2d 532, 
534. 295 Ky 367. 153 ALR 1. 

Pa—Toung v. Pricer, 98 Pittsb.Leg. 
J. 177. 

66 C J. p 661 note 69. 

Difference held sufficient 

(1) Excess of seventy-three per 
cent over the estimated acreage of 
ten acres—McGeorge v White, 174 
S.W 2d 532. 295 Ky. 367, 153 AL.R 1. 

(2) Other illustrations see 66 C.J. 
p 561 note 59 [b]. 

71 . Ky.—Corpus Juris quoted in Mc¬ 
George v. White. 174 S.W 2d 632, 
634. 295 Ky. 367. 153 A.L.R. 1. 

Md.—Brodsky v. Hull, 77 A.2d 156. 

196 Md. 509. 

66 C J. p 561 note 60. 

905 


72. Ky —Corpus Juris quoted in Mc¬ 
George v. White, 174 S.W 2d 532. 
534. 295 Ky. 367. 153 A.L.R. 1. 

66 C J. p 561 note 61. 

73. Ky—Claus v. Evans, S3 S.W. 
620. 17 Ky.L. 1085. 

66 C.J. p 561 note 62. 

78. Ala.—Winston v. Browning, 61 
Ala. 80. 

66 C.J. p 561 note 63. 

75. Tex.—O’Connell v. Duke, 29 Tex. 
299, 94 Am D. 282. 

66 C J. p 562 note 64. 

76. R.I—Lawrence v. Staigg. 9 R. 
I. 256 

Tex.—O’Connell v. Duke. 29 Ter. 299. 

94 Am D 282. 

66 C.J. p 562 note 65. 

77. Vt—Enequist v. Bemis. 55 A. 2d 
617, 115 Vt. 209. 1 A.L.B.24 1, re¬ 
argument denied 56 A.2d 5, US 
Vt 209. 1 A.L.R.2A L 

66 C.J. p 662 note 66. 

78. Ky.—McGeorge v. White, 174 & 
W.2d 532. 295 Ky. 387, 153 ALR. 1. 

66 C.J. p 662 note 87. 
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tract docs not necessarily show the absence of a 
mistake as to its quantity. 79 

As to whether the difference in quantity is suffi¬ 
cient to establish mistake affecting the contract, each 
case must depend on its own particular circum¬ 
stances; 80 in a sale per acre, however, much less 
variation will afford evidence of the existence of 
such a mistake than will be sufficient for that pur¬ 
pose in a sale in gross. 81 

(b) Boundaries and Location 

A mutual mistake as to the location of the property 
or the position or extent of its boundaries is of a char¬ 
acter to affect the validity of the contract. 

Independently of any question as to quantity, a 
mutual material mistake as to the location of the 
property is of a character to affect the validity of 
the contract, 82 and so is a mutual mistake as to 
the position or extent of the boundaries of the 
property. 83 Where the parties are mutually mis¬ 
taken as to boundaries and in consequence not all 
the land intended to be sold can pass, the same re¬ 
sults follow as from a mistake as to the quantity of 
land actually inclosed within correctly located bound¬ 
aries. 84 A unilateral mistake of the vendor, not at¬ 
tributable to the purchaser, as to the location of the 
land is, however, of no significance. 85 

(c) Title 

Mistake as to the extent of thd vendor’s title af¬ 
fords no basis for avoiding the sale, at least where no 
attempt to evict the purchaser has been made, or the 
title conveyed by the vendor is ample to defeat any such 
attempt, and where the contract as made contains cove¬ 


nants of title; but where the mistake goes to the very 
existence of any title, the result Is otherwise. 

In the absence of fraud or an agreement, express 
or implied, for a good or a particular title, as the 
purchaser buys at his peril, and is bound to look to 
the title and competency of the vendor, 86 mistake 
as to the extent of the vendor’s title affords no ba¬ 
sis for avoiding the sale, 87 at least where no at¬ 
tempt to evict the purchaser has been made, 88 or 
the title conveyed by the vendor is ample to de¬ 
feat any such attempt, 89 and where the contract as 
made contains covenants of title. 90 Thus, mistake 
on the part of the seller as to the character and 
extent of his title, not induced by any active or 
passive representation or conduct of the purchaser, 
affords no basis on which the former may question 
the validity of the contract, 91 and his good faith 
with respect to his misapprehension or forgetfulness 
is of no significance. 92 Where the mistake goes to 
the veiy existence of any title, however, the re¬ 
sult is otherwise, 93 at least where there are no 
covenants 94 and no possession is taken under the 
assumed title. 95 Hence, m the absence of a dis¬ 
pute as to title, where, under a mutual mistake, a 
person purchases from another property which he 
already owns himself, the mistake is of such a 
character as to be capable of affecting the validit) 
of the contract; 96 and the same has been held to 
be true where there has been a dispute as to title 
which has terminated by the purchaser’s acquies¬ 
cence m the vendor’s right, if the acquiescence re¬ 
sulted from a mistake which is itself relievable m 
equity, 97 but, where the sale is designed to settle 


79. N.H.—Newton v. Tolies. 19 A. 
1092. 66 N.H. 136, 9 LR.A. 50. 49 
Am.S.R. 593. 

N.Y.—Paine v. Upton, 87 N.Y. 327, 
41 Am.R. 371. 

Tenn—Bigham v. Madison, 62 SW. 

1074. 103 Tenn. 358, 47 LRA. 267. 
Vt—Enequist v. Bemis, 55 A.2d 617, 
115 Vt. 209, 1 A.L.R.2d 1. reargu¬ 
ment denied 56 A 2d 5. 115 Vt. 209. 
1 A.L.R.2d 1. 

90. Ky.—Harrison v. Talbot, 2 Dana 
258. 

66 C.J. p 562 note 68. 

81. Ky.—Young v. Craig, 2 Bibb 270. 
66 C.J p 562 note 69. 

83. Colo—Kerns v. Bank of Mani- 
tou, 242 P.2d 817, 125 Colo. 320. 
Ky.—-Vidt v. Burgess. 136 S.W.2d 
1080. 281 Ky. 664 
66 C.J. p 562 note 71. 

SowtlMiflf NVtletMk 

Where both vendors and vendees 
labored under mistaken belief that 
septic system was on property con¬ 
veyed, there was a mutual mistake 
of fact which was material and which 
entitled vendees to rescission even 
though they had oonverted house in¬ 


to apartments and could not restore 

the status quo —Dugan v. Bosco. Del 

Ch , 108 A.2d 586. 

83. Colo —Kerns v. Bank of Mani- 
tou, 242 P.2d 817, 125 Colo. 320 

Ky—Vidt v. Burgess, 136 S.W 2d 
1080. 281 Ky. 664 

La.—McCarty v. Anderson, App, 58 
So.2d 255 

66 C.J. p 563 note 72 

86. Tex—Moore v. Hazelwood, 4 S. 
W 215, 67 Tex 624. 

Wis.—Zunker v Kuehn, 88 N.W. 605, 
113 Wis. 421. 

Mistake as to quantity see supra 
subdivision d (3) (a) of this sec¬ 
tion. 

88. Cal—Karns v Olney, 22 P. 57, 
80 Cal. 90. 13 Am S R. 101. 

86 . N.J.—Havens v. Bliss, 26 N.J. 
Bq. 363. 

66 C.J. p 563 note 76. 

87. N.Y.—Whittemore v. Farring¬ 
ton, 7 Hun 392. 

66 C.J. p 563 note 77. 

88. S.C.—Oil lam v. Briggs, 9 S.C.Eq. 
432. 

66 C.J. p 563 note 78. 
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89. Mich —Leal v Terbush. 17 N W 
713. 52 Mich. 100. 

90. Ky—Kentucky River Coal Corp 
v. Swift Coal, etc, Co.. 299 SW 
201. 221 Ky 693 

66 C.J. p 663 notes 77-80. 

91. Mass—Boyden v. Hill. 85 N E 
413, 198 Mass. 477. 

98. Mass.—Boyden v. Hill, supra. 

93. Iowa.—Lewis v. Mote, 119 NW 
152. 140 Iowa 698. 

66 C J. p 563 note 83. 

94. Vt—Haddock v. Williams. 10 
Vt. 570. 

98. Iowa.—Lewis v. Mote. 119 N.W. 
152, 140 Iowa 698. 

Vt.—Haddock v. Williams, 10 Vt. 570 

98. Ga—Phillips v. O’Neal, 18 8E. 

819. 87 Ga. 727. 

66 C.J. p 563 note 86. 

97. Minn.—Houston v. Northern 
Pac. R. Co., 123 N.W. 922. 109 Minn. 
278, 18 Ann.Cas. 825, reversed on 
other grounds 34 S.Ct. 113, 281 
U.S. 181. 58 IfcEd. 176. 

S.C.—Lawrence v. Beaublen, 18 8.C. 
I* 628. 22 AblD. 155. 
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a controverted claim, resting on facts which are 
fully known, the purchaser may not attack it on 
the ground that he already owned the property. 98 
Where the vendor of land agreed to convey a right 
of way over adjoining land which he did not own 
and could not convey, the purchasers may be en¬ 
titled to a rescission on the ground of mutual mis¬ 
take," and are not required to accept a convey¬ 
ance and undertake litigation to establish such right 
or way, or permit the vendor to institute such liti¬ 
gation in their name. 1 

(d) Value 

Ordinarily, a mere erroneous Impression with respect 
to the value of the land sold or to a collateral matter 
affecting the value Is not a mistake of such character 
as will affect the contract, but mutual mistake with 
reference to the existence of elements affecting the 
value of the land may be material where the sale would 
not have been effected had the true state of facts been 
known. 

Ordinarily, a mere erroneous impression with re¬ 
spect to the value of the land sold or a collateral 
matter affecting the value is not a mistake of such 
character as will affect the contract; 2 neverthe¬ 
less, at times mutual mistakes with reference to 
the existence of elements affecting the value of the 
land may be material where the sale would not 
have been effected had the true state of facts been 
known, 3 as, for example, where both parties mis¬ 
takenly believe that there are buildings 4 or mines 5 
on the land, or where they are mistaken as to the 
amount of rentals actually produced by the prop¬ 
erty. 6 The probability, as shown by preliminary 
plans or rumors, that all or part of the property 
may be taken m condemnation proceeding, may have 
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such influence on the value of file realty and its 
fitness for some intended use as to justify rescis¬ 
sion by the purchaser on the theory of mistake. 7 

(4) Mistake as to Matters of Law 

In sales of land. In the absence of accompanying cir¬ 
cumstances of misrepresentation or the like, a mistake 
of law is not ordinarily such a mistake as will affect 
adversely the validity of the contract; but this rule 
has been held inapplicable where the parties contract 
under a mutual mistake as to their respective legal 
rights in the light of the general rules of law. 

In sales of land, as a general rule, and in the ab¬ 
sence of accompanying circumstances of misrep¬ 
resentation or the like, a mistake of law is not such 
a mistake as will affect adversely the validity of 
the contract; 8 but, by some authorities, this rule 
has been held inapplicable, where the parties con¬ 
tract under a mutual mistake and misapprehension, 
not as to the general rules of law as such, but as 
to their respective legal rights m the light of such 
rules. 9 Such a mistake, it has been said, borders on 
a mistake of fact, 10 and has been termed a mis¬ 
take of law and fact, and as such it has been held 
that the principles applicable to it are those with 
reference to mistakes of fact rather than those as 
to mistakes of law purely. 11 Thus, it has been held 
that equity will relieve from a mutual mistake of 
law and fact or a mistake of law made with re¬ 
spect to the title of land in contracting. 12 It has 
been said, however, that for a mistake of law ever 
to operate as a basis for relief the mistake must 
be so gross and palpable as to superinduce the be¬ 
lief that some advantage was taken of the other 
party owing to his incompetence, to undue influ¬ 
ence, or the like. 13 


98. Ala.—Haden v. Ware, 15 Ala 

149 

88 C J p 563 note 88 

99. W.Va.—Boyd v Pancake Realty 
Co. 46 S E 2d 633. 131 W Va 150 

L W.Va.—Boyd v. Pancake Realty 
Co., supra. 

R. Cal —-Vickerson v Frey. 224 P.2d 
136. 100 Cal App 2d 621 
66 C J. p 563 note 89. 

8. Miss—Jones v. Metzger, 96 So 
161, 132 Miss. 247. 

N.Y.—Rosevelt v. Fulton. 2 Cow. 129 

4, Miss.—Jones v. Metzger, 96 So. 
161, 132 Miss 247. 

9. N.Y.—Rosevelt v. Fulton, supra. 

8 . N.Y.—Phillips v. Conklin. 58 N.Y. 

682. 

V. Cal.—Lansburgh v. Market St. 
Ry. Go.. 220 P.2d 422, 98 CaLApp. 
2d 420. 21 A.L.R.24 786. 


8. Ky—Men About Town v Budde. 

166 S W 2d 305. 292 Ky. 394. 

66 C.J. p 564 note 97 

Yuli knowledge of facts 

(1) Where property situated in 
district restricted to residential use 
was sold to a club on owner's good 
faith representation that other own¬ 
ers would not enforce restrictions 
against club and club was subse¬ 
quently enjoined from using prem¬ 
ises. club was not entitled to a re¬ 
scission of purchase on ground of 
mutual mistake, since the mistake, 
where all parties knew the facts be¬ 
fore the contract of purchase was 
made, was a mistake of law and not 
of fact.—Men About Town v. Budde, 
supra. 

(2) Where all the parties to the 
transaction knew all the facta, coun¬ 
sel's mistake in considering restric¬ 
tion against building residences with¬ 
in twenty-five feet of street as aban¬ 
doned, where other buildings were 
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within such limit, was mistake of law 
precluding rescission toy purchasers 
and recovery of consideration paid.— 
Chase v Weinberg, 60 S.W.2d 1000, 
249 Ky. 518. 

Erroneous belief of past i e s as to 
what was a so es ea r y to ooaveysaoe of 
land would not alter legal effect of 
their agreement which In fact trans¬ 
ferred title —Kinchen v. Redmond. 
100 So. 607, 156 La. 418. 

9. Tex—Emery v. Emery. CivJkpp., 
75 S W.2d 725, error diemieen d. 

66 C.J. p 564 note 98. 

18. Tex.—Emery v. Emery, supra. 

11. Mo.—Clark v. Carter, 186 8.W. 
310, 234 Mo. 90. 

12. Mo —Eisenbsls v. Shilllngton. 
159 S.W.2d 641, 840 Mo. 108. 

Mistake of law as ground for deny¬ 
ing specific performance see Spe¬ 
cific Performance | 42. 

18. Ala.—Haden v. Wars, 15 Ala. 
142. 
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e. Want of Can; Faihm to Xmstigate 

A mlitaki with reference to the lend told Is Imma¬ 
terial where the facts with respect to K were discover¬ 
able by proper and diligent Inquiry which was not made. 

A mistake of the purchaser with reference to the 
land sold is immaterial where the facts with re¬ 
spect to it are discoverable by proper and diligent 
inquiry and he has made or had full opportunity to 
make his own investigation and determination, with¬ 
out concealment or hindrance by the vendor. 14 Un¬ 
der such circumstances, even though the mistake 
arises from misstatements or misrepresentations of 
the vendor, no fraud appearing or being claimed, 
the principle of caveat emptor applies, and the mis¬ 
take furnishes no ground of attack on the validity 
of the contract. 16 In like manner, a mistake of the 
vendor as to the land attributable solely to his own 
want of care is not such as impairs the agreement 
to sell. 16 In any case, however, if a reasonably dil¬ 
igent investigation would not have informed the 
party of the facts or served to awaken him to the 
existence of the misapprehension, the opportunity to 
investigate and determine does not avoid the con¬ 
sequences of the mistake. 17 

One signing contract without reading it may not 
ordinarily, in the absence of some trick or artifice 
by the other party to prevent the reading, thereafter 
attack the contract on the ground that he was mis¬ 
taken as to its contents, 18 particularly where the 
contract was prepared by the party claiming the 
mistake. 18 The mere fact that the party was busy 
or in a hurry and was told the substance of the 
contents by the other party, who represented them 


as he honestly understood them, is not such a trick 
or artifice as to change the case. 10 So, too, the fact 
that the contract is only negligently and inatten¬ 
tively read will estop the party from claiming mis¬ 
take. 11 Where, however, he is induced to refrain 
from reading by misrepresentations, such conduct 
is not necessarily so negligent as to preclude asser¬ 
tion of the mistake. 11 

§ 52. Duress 

One who, under the compulsion of duress, agrees 
to s sale of land may withdraw from and avoid the 
transaction, but such a sale Is voidable only, and not 
void. 

Duress has the same effect on a sale of land as 
fraud; 23 one who, under its compulsion, agrees to 
such a sale may withdraw from and avoid the 
transaction; 24 but a sale is voidable only, not void, 
if made under its influence. 26 It is of no importance 
that the duress employed against a party is not 
exercised by the opposite party to the sale or under 
his authority; 26 nor is it essential that he should 
have known of it before or when it was employed. 27 
However, the sale must have been induced by the 
coercive conduct, and not by some other considera¬ 
tion, to impair the validity of the sale. 28 

Facts constituting duress . The question whether 
a contract for the sale of real estate was executed 
under duress must be determined on the facts of 
each particular case on consideration of all sur¬ 
rounding circumstances, such as age, mental ca¬ 
pacity, relationship of the parties, and the like. 28 
There must be such a degree of compulsion of the 


14. U.S.—Grymes v. Sanders, Va., 93 
U.S. 55. 23 L. Ed. 798. 

66 C.J. p 564 note 2. 

Investigation or opportunity to In¬ 
vestigate as affecting claim ot 
fraud see Infra I 68 c (1), (4). 

IB. La.—Wikoff v. Townsend, 7 
Mart. 451. 

66 CJT. p 664 note 8. 

10L Cal.—Karas v. Olney, 22 P. 57, 
86 Cal. 90, 13 Am S.R. 101. 

Ga.—Hardin v. Baynes, 82 S.E.2d 
384, 198 Ga. 683. 

N.J.—Fidelity Chemical Products 
Corp. v. Rubino, 63 A.2d 539, 1 N.J. 
Super. 184. 

XT. N.H.—Newton v. Tolies, 19 A. 
1092, 66 N.H. 136, 49 Am.S.R 593, 
t L.RA. 50. 

66 CUT. p 565 note 5. 

15. CaL—Roller v. California Pac. 
Title Ins. Co., 206 P.2d 694, 92 CaL 
App.2d 149. 

N.T.— Fusco v. Coffey. 43 N.Y.S.2d 

740. 

Va.— Mhby v. Dumouchelle, 40 S.BL 
2d 493, 185 Va. 724. 

64 OJ. p 565 note 6. 


IS. Cal —Roller v. California Pac. 
Title Ins. Co., 206 P.2d 694, 92 Cal. 
App.2d 149. 

20. U.S.—Danclger Oil, etc., Co. v. 
Ball, C C.A.Tex., 54 F.2d 908. 

21. Cal —Lepper v Ratterree, 276 P. 
1037. 98 Cal.App 245 

NY—Fusco v. Coffey. 48 NY.S2d 
740. 

22. I1L—Nelson v. Pedersen, 137 N. 
XL 486, 805 Ill. 606 

Kan.—Stapleton v. Mendoza, 267 P. 
3d 118, 174 Kan. 468. 

28. Iowa.—Kwentsky v. Sirovy, 121 
N.W. 27, 142 Iowa 285. 

66 C.J. p 629 note 8. 

Effect on: 

Contracts generally of duress see 
Contracts || 168-179. 

Deeds generally of duress see 
Deeds f 61. 

Right to specific performance of 
duress see Specific Performance 
f 44. 

ML Wi*.—Brown v. Peck, 2 Wis. 361. 
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25. Iowa.—Kwentsky v. Sirovy, 121 
N W. 27, 142 Iowa 385. 

66 C J. p 630 note 10. 

26. Wis.—Brown v. Peck. 3 Wis 
261. 

27. Wis.—Brown v. Peck, supra. 

28. Ala.—Pratt Land, etc., Co. v. 
McClain. S3 So. 185, 136 Ala. 452, 
93 Am.S.R 35. 

28. Mo.—Malloy v. Jones, 175 S.W.2d 
776. 851 Mo. 1211. 

Provision held not to Impose unoon- 
scioaahle bargain 

Under contract requiring purchas¬ 
er to pay designated sum In monthly 
payments without interest and also 
to pay ten per cent of purchaser's 
Income as veterinary surgeon, provi¬ 
sion for percentage of Income was 
not Invalid as Imposing on purchaser 
an unconscionable bargain In view 
of fact that purchaser had use of 
property for about nine years at 
monthly payments Which were about 
half of its rental value.—Sykes v. 
Perry, 176 P.3d 679. 163 Kan. 366. 
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will of another as takes from him effectually its 
voluntary exercise;* 0 and the mere fact that, in 
making the sale, he chooses what he considers the 
lesser of two evils, not wanting to make the choice, 
but nevertheless selecting for himself without con¬ 
straint of his will, is not such duress as will affect 
the sale.* 1 Where no present serious danger threat¬ 
ens either person or property, the fact that the sale 
is consented to in order to escape a possibly greater 
future loss is not sufficient.* 2 With respect to its 
effect on the validity of the sale, however, the 
technical distinctions between duress per minas, 
duress of imprisonment, and the like, are of no sig¬ 
nificance;* 3 if the menaces used, or equivalent acts 
of violence, are such to prevent the exercise of free 
will in agreeing to the sale, it is voidable. 34 The 
application of physical force, and violence directed 
against the person in a manner indicating that the 
maltreatment will continue until he yields to the de¬ 
mands of those attacking him to sell the land is suf¬ 
ficient m character to have that effect. 35 In gen¬ 
eral, however, threats to do only that which a per¬ 
son has a right to do under a contract are not of 
such a character as to constitute duress. 36 

A threat of arrest of the opposite party to the 
sale may be such duress as to invalidate it. 37 Un¬ 
der the older authorities, a threat of arrest, to 
serve as duress, must involve an unlawful arrest; 38 
but later cases hold that a threat of lawful arrest 
for an unlawful purpose is equally duress, 39 and 
that accordingly it is not conclusive against its ex¬ 
istence that the person threatened is guilty of the 
•offense with which he is accused. 40 


Threats of a civil suit, at least where the per¬ 
son making the threats has a colorable claim of 
right, are not of such a character as to constitute 
duress invalidating a sale made in consequence 
thereof, 41 even though to the threats are joined 
statements that the speaker will ruin financially 1he 
person addressed by the costs and expenses of liti¬ 
gation. 42 Similarly, a sale made to secure the dis¬ 
continuance of a pending suit is not voidable as 
having been procured by duress. 43 

A contract by a police officer to purchase realty 
from a prisoner in his custody cannot be considered 
free and involuntary, and is voidable at the in¬ 
stance of the prisoner, 44 but the fact that the con¬ 
tract is procured from one in prison, as an inci¬ 
dent to his release, shows no duress, at least where 
the imprisonment is honest and was not brought 
about by the other party to the sale. 46 

§ 53. Undue Influence 

Even though not technically duress, any coercion 
or constraint of the will of another depriving his assent 
of the quality of a free and voluntary act may invalidate 
a sale of land made by reason of its exercise. 

Even though not technically duress, any coer¬ 
cion or constraint of the will of another, depriving 
his assent of the quality of a free and voluntary 
act, may invalidate a sale of land made by reason 
of its exercise. 46 Material considerations in the de¬ 
termination of whether the will of a party has in fact 
been overcome include his mental 47 or physical 48 
condition at the time of sale, but the mere fact 
that the mental or physical vigor of the party in¬ 
duced is somewhat impaired, 49 or that such party 


30l Philippine —Vales v. Villa, 85 
Philippine 769. 

The Anal test lex Was one party 
to the transaction prevented from 
•exercising his free will by the threats 
-or wrongful conduct of the other and 
the contract obtained by reason of 
such facts?—Malloy v. Jones. 175 S. 
W.2d 776. 251 Mo. 1211. 

41. Philippine.—Vales v. Villa. 25 
Philippine 769. 

88. Philippine.—Vales v. Villa, su¬ 
pra. 

33. Wis.—Brown v. Peck. 2 WIs. 261. 
9t Wis—Brown v. Peck, supra. 

35. Wis.—Brown v. Peck, supra. 

43. Mont.—Ott v. Face. 115 P. 27. 42 
Mont. 82. 

Neb.—Carpus Juris cited 8m Kunkel 
* Auto Supply Co. v. Leech, 298 N.W. 
150. 152. 129 Neb. 516. 

47. Iowa.—Kwentsky v. Sirovy. 121 
N.W. 87. 142 Iowa 885. 

44 IU.—Parley v. Gatlin, 81 I1L 
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Iowa.—Kwentsky v. Sirovy, 121 N.W. 
27. 142 Iowa 285. 

39. Iowa.—Kwentsky v. Sirovy, su¬ 
pra. 

40. Iowa.—Kwentsky v. Sirovy, bu- 
pra. 

41. Neb.— Corpus Juris cited la 

Kunkel Auto Supply Co. v. Leech, 
298 N.W. 150, 152, 139 Neb. 618. 

66 C.J. p 630 note 25. 

49. W.Va.—Crookshanks v. Rans- 
barger, 92 S.E. 78, 80 W.Va. 21— 
Whittaker v. South West Virginia 
Imp. Co., 12 S.E. 507. 84 W.Va. 217. 

43. Wis —Taft v. Reddy, 210 N.W. 
364. 191 Wia. 144. 

44. Cal.—Crimes v. Allen, 209 P.2d 
661, 93 Cal.App.2d 653. 

Transaction hold against public 

policy* particularly when prisoner 
has no independent advice.—Crimea 
| v. Allen, supra. 

45. Ohio.—Knobb v. Lindsay, 5 Ohio 
468. 


48. Or—Schoellhamer v. Rometsch, 
38 P. 344, 26 Or. 394. 

Effect on: 

Contracts generally of undue in¬ 
fluence see Contracts If 180-188. 
Deeds generally of undue influence 
see Deeds II 62-64. 

Right to specific performance of 
undue influence see Specific Per¬ 
formance 8 44. 

Cteeumstsm ees held mot to affbet va¬ 
lidity of ooatraet 

Mich —Foshee v. Krum, 52 N.W.2d 
858, 832 Mich. 624. 

47. Or.—Schoellhammer Rem- 
etach, 28 P. 244, 26 Or. 204. 

48. Or.— Schoellhammar v. Rom¬ 
etsch, supra. 

48. W.Va.—Crookshanks ▼. Rim . 

barger, 92 SJL 78, 88 W.Va. 21. 
Sufficiency of mental weakness to 
prevent capacity to contract gener¬ 
ally see eupra f 58. 
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is uneducated or illiterate, 60 is not conclusive of 
its procurement by the exercise of undue influence 
and consequent invalidity. Even though a difference 
between men with respect to their powers of resist¬ 
ance, dependent on the presence or lack of ordi¬ 
nary intelligence or courage, is recognized, however, 
the acts relied on as having influenced a party to 


SI C.J.S. 

contract against his will must come up to the legal 
standard, which is a matter of law not dependent on 
the facts of the particular case. 61 The mere fact 
that a party, in agreeing to the sale, is governed 
considerably by the wishes of those around him, 
such as his kin, is not of itself sufficient to establish 
undue influence affecting the validity of the sale. 62 


2. Fraud, Misrepresentation, and Concealment 


§ 54. In General 

Fraud and misrepresentation In the said of real es¬ 
tate render the contract voidable at the option of the 
Injured party. 

Fraud and misrepresentation in the sale of real 
estate render the contract voidable at the option of 
the injured party. 63 It is to be noted, however, that 
fraud or misrepresentation does not operate to ren¬ 
der the contract void, but only voidable ; 54 advantage 
cannot be taken of it by a third person, a stranger to 


the sale. 55 Where the contract is severable, fraud 
in one part does not vitiate the entire transaction. 66 
Although the same vendor sells several parcels of 
land or sells land and chattels to the same pur¬ 
chaser, if the sale of each is a separate transaction 
not complicated with the sales of the others, rep¬ 
resentations with respect to one of them do not im¬ 
pair the validity of the other sales; 67 but it is 
otherwise where the sale is one unified transaction. 68 
To avoid the contract it is not necessary that the 


5a W.Va—Crookshanks v. Rans- 
barger, supra. 

51. W.Va.—Crookshanks v. Rans- 
harger, supra 

62. N.J.—Lean v. Leeds. 114 A. 402. 
92 N.J.Eq. 456. 

63. US —Oregon Mortg Co. v. Ren¬ 
ner, D.C Idaho, 17 F Supp 727, af¬ 
firmed. C.C.A., 96 F.2d 429 

Ala.—Tanner v McClure, 65 So 2d 
709, 269 Ala. 142. 

Ark.—Gantt v. Zlni, 229 S.W.2d 488, 
217 Ark. 261. 

Cal.—Curtis v. Title Guarantee & 
Trust Co., 40 P 2d 562, 3 Cal App. 
2d 612, hearing denied. Sup., 42 P. 
2d 323. 3 Cal.App.2d 612. 

Colo.—Van Hall v Gehrke. 185 P.2d 
1016. 117 Colo. 2T2S. 

DC.—Slater v. Berlin, MunApp.. 94 
A.2d 38—Hiltpold v. Stern, Mun. 
App.. 82 A.2d 123, 26 A.L.R 2d 852. 

Ill.—Hal la v. Chicago Title & Trust 
Co., 104 N.E2d 790, 412 Ill. 39. 

Ky—Bowman v. Hayden, 272 S.W.2d 
37. 

N.C.-TKee v. Dillingham, 49 S.E.2d 
510, 229 N.C. 262. 

Okl—G. A. Nichols, Inc. v. Karnes, 
106 P.2d 125, 188 Okl. 28. 

Or—Miller ▼. Protrka, 238 P.2d 753, 
193 Or. 585. 

Pa.—Brisbin v. Scott, Com.PL. 28 Del. 
Co. 495, 63 Tork Leg.Rec. 91. 

Tenn.—McCarthy v. Holt. 5 Tenn. 
App. 447. 

Tex.—Grimsley v. Life Ins. Co. of 
Virginia, Civ.App., 164 8.W.2d 196, 
error refused—Shaffer v. Rhyne, 
Civ.App., 75 S.W.2d 133. 

Wash.—Gronlund v. Andersson, 227 
P.2d 741, 38 Wash.2d 60—Elliott v. 
Fischer, 220 P.2d 838. 36 Washed 
774—Thompson v. Huston, 135 P.2d 
414,17 Wash.2d 467, 


W Va —Dyke v Alleman, 44 S E 2d 

687, 130 WVa. 619 
66 C J p 565 note 13 
Action for damages for fraud 

Generally see Fraud 95 62-153 

In real estate contracts see infra 
§9 528—537. 

Effect of fraud, misrepresentation, 
and concealment on. 

Assignments of oil or gas leases 
see Mines and Minerals 5 220 
b (2). 

Contracts generally see Contracts 
59 147-167. 

Deeds see Deeds 5 56 

Mortgages Bee Mortgages 9 141. 

Sale of standing timber see Logs 
and Logging 9 24 b 
Fraud: 

As basis for relieving from volun¬ 
tary partition see Partition g 
19 a. 

As defense in suit for specific per¬ 
formance see Specific Perform¬ 
ance 5 43. 

As ground for vacating judicial 
Bale see Judicial Sales 9 56. 

Defined see Contracts 5 153 
Misrepresentation as basis of estop¬ 
pel see Estoppel 99 78-153. 
Reformation: 

Of deeds see Reformation of In¬ 
struments 9 13 b. 

Of real estate contracts generally 
see Reformation of Instruments 9 
13 a. 

On ground of fraud generally see 
Reformation of Instruments 9 29. 
Rescission, for fraud or misrepre¬ 
sentation, of: 

Contracts generally see Contracts 
9 167. 

Real estate contracts see Infra 99 
129, 157. 

Transfers by husband or wife In 
fraud of spouse or Intended 
spouse see Husband and Wife 69 
SO. 28. 


Validity of deed executed In ignor¬ 
ance or after misrepresentation 
of its contents see Deeds 9 55. 

Single material misstatement 

knowingly made by vendor and re¬ 
lied on by purchaser warrants relief 
—Younis v Hart. 138 P2d 323. 59 
Cal App 2d 99—Wilson v. Rigali & 
Veselich. 33 P 2d 455. 138 Cal App 
760—66 C J. p 671 note 44. 

Contracts of weak-minded persons, 

when shown to have been Induced by 
fraud, will be set aside by courts of 
equity.—Charon v. Windtngl&nd, 4 
N W 2d 646, 72 N.D 70 

Tacts held not to show fraud 

U S —Gross v. Regor Finance Co, 
CCA Fla , 96 F.2d 37 
Ill —Pearson v. Adams, 68 N E 2d 
777, 394 Ill. 391. 

Miss—Deanes v. Tomlinson. 64 So.2d 
474 

Pa —Dommel v. Brubaker, Com PL, 
9 Som Leg J. 183. 

54. Colo —Kerns v. Bank of Manltou 
242 P 2d 817. 125 Colo 320—Wark 
v Bopp, 198 P 2d 892. 119 Colo. 12 

66 C.J p 566 note 15. 

Contract held void ab initio where 
purchasers were induced to enter Into 
it by fraudulent representations of 
vendors agent.—Manley v. Holt, Tex. 
Civ App., 161 8.W.2d 867, error re¬ 
fused. 

55. La—Herndon v. Wakefleld- 

Moore Realty Co, 79 So. 318, 143 
La. 724. 

58. Ga. — Allen v. Brown, 43 Ga. 805. 

57. Mass.— Wells ▼. Day, 124 Mass. 
38. 

58. Mich.—Gyles v. Stadel. 288 N.W. 
889, 262 Mich. 849. 
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false statement of facts should be incorporated in¬ 
to, or made a term of, the contract in question; 59 
and the fact that the contract provides that the par¬ 
ties shall not be bound by any statements or rep¬ 
resentations not therein contained does not pre¬ 
vent a party from showing that he was fraudulent¬ 
ly induced to enter the contract. 60 Neither is it 
essential that there shall have been any combina¬ 
tion or collusion by several together to deceive the 
party misled; the misrepresentations are equally 
operative and are sufficient to defeat the sale, al¬ 
though the deception is produced by the acts or 
statements of a single person. 61 A contract may 
be invalidated for fraudulent representations even 
though the contract provides that the buyer takes 
the property in the condition in which it is. 62 Fail¬ 
ure of one party to answer a letter from the other 
requesting an extension of time does not constitute 
fraud, 63 and failure of the vendor to acquire a 
necessary permit for the construction of a building 
which was thereafter sold did not necessarily ren¬ 
der the vendor guilty of fraud. 64 

§ 55. Representation or Concealment Gen¬ 
erally 

The mere fact that a sale Is accompanied by an in¬ 
tention to use It as an instrument to defraud Is not 
sufficient to invalidate it where there is no fraudulent 
representation or concealment accompanying the trans¬ 
action and operating to procure its consummation. 

The mere fact that the sale is accompanied by an 
intention on the part of one of the parties to use 
it as an instrument to defraud the other in the fu- 
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ture is not sufficient to invalidate it where there is 
no fraudulent representation or concealment accom¬ 
panying the transaction and operating to procure 
its consummation. 65 

§ 56. -Existence and Character of Rep¬ 

resentation 

a. In general 

b. Representations of opinion 

c. Predictions and promissory representa¬ 

tions 

a. In General 

In the absence of culpable concealment, there must 
normally be, as a basis for fraud or misrepresentation 
affecting the validity of a sale of land, a definite repre¬ 
sentation of fact made or communicated to the person 
claiming relief. 

In the absence of culpable concealment, there must 
normally be, as a basis for fraud or misrepresenta¬ 
tion affecting the validity of a sale of land, a repre¬ 
sentation 66 of fact, 67 either of some past or complet¬ 
ed act or circumstance 66 or of some present existing 
fact, 69 which must have been either made or com¬ 
municated to the person claiming relief. 70 A mis¬ 
representation may, however, be as well by deeds 
or acts as by words, by artifice to deceive as by posi¬ 
tive assertions; 71 a false impression produced with 
a view to entrap or mislead another is fraudulent. 72 
Furthermore, the representation must be definite, 73 
not vague or inconclusive m character. 74 The mere 
fact, however, that the representations purport to 
be based on information only and not on personal 


SO. Cal —Humphrey v. Harry H 
Culver A Co.. 32 P 2d 630. 220 Cal. 
765 

66 C J. p 566 note 20 

Ueliance placed on representations 
in writing only see Infra I 68 a 

60. Cal.—Humphrey v. Harry H 
Culver A Co. supra. 

D.C.—Slater v. Berlin. MunApp. 94 
A.2d 38. 

Md —Ortel ▼. Upper Ashburton Real¬ 
ty Co.. 190 A. 239. 171 Md 678 

61. Conn.—Sherwood v. Salmon, 5 
Day 439. 6 Am D. 167. 

62. Neb.—Wolford v. Freeman. 35 N. 
W.2d 98. 150 Neb. 537. 

66. Md.— Levy ▼. Baetjer, 81 A.2d 
644, 198 Md. 240. 

64. La.—S terbcow v. Peres, 64 So 2d 
195. 222 La. 860. 

81 Colo.—Adams v. Schiffer, 17 P. 
21. 11 Cola 15. 7 Am S.R. 202. 

Pa—Frits v. Hocker, 4 Rawle 370. 

Concealment and nondisclosure see 
infra | ST. 

Existence and character of represen¬ 
tation see infra I 56. 


66. Wash—Corpus Juris quoted In 
Ramsey v. Mading. 217 P.2d 1041. 
1047, 36 Wash 2d 303 

66 C J p 567 note 24 

Concealment and nondisclosure see 
infra 8 57. 

67. Wash —Graff v. Geisel. 234 P.2d 
884, 39 Wash 2d 131—Corpus Juris 
quoted in Ramsey v. Mading. 217 P. 
2d 1041. 1047. 36 Wash.2d 303. 

66 C J p 567 note 25. 

Representations or concealments as 
to particular facts or matters see 
infra 88 62-66. 

68. Wash—Graff v. Geisel, 234 P.2d 
884. 39 Wash 2d 131—Corpus Juris 
quoted in Ramsey v. Mading. 217 
P 2d 1041. 1047, 36 Washed 303. 

66 C.J.p 568 note 26. 

69. Wash.—Graff v. Geisel, 234 P.2d 
884, 39 Wash.2d 131—Corpus Justs 
quoted la Ramsey v. Mading, 217 P. 
2d 1041, 1047. 36 Washed 303. 

66 C.J. p 568 note 27. 

70l Pa—Harris v. Tyson, 24 Pa. 247. 
64 Am.D. 661. 

Wash—Corpus Juris quoted in Ram¬ 
sey v. Mading. 217 P.2d 1041. 1047, 
26 Wash.2d 262. 
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71. Wash.—Corpus Juris quoted in 
Ramsey v. Mading. 217 P.2d 1041, 
1047, 36 Wash 2d 303. 

66 C.J. p 568 note 29. 

72. Cal—Macco Const. Co. v. Fick- 
ert, 172 P.2d 961, 76 Cal.App.2d 
295. 

Wash.—Corpus Juris quoted in Ram¬ 
sey v. Mading. 217 P.2d 1041, 1047, 
36 Wash.2d 303. 

66 C.J. p 568 note SO. 

73. Wash.—Corpus Juris quoted in 
Ramsey v. Mading, 217 P.2d 1041. 
1047, 36 Wash.2d 303. 

66 C.J. p 568 note 31. 

dedulte aa basis of action where rep¬ 
resentation was that specific hundred 
acres in definite location had been 
reserved for park for use off pur¬ 
chasers off land.—Shirreffa v. Alta 
Canyada Corporation. 48 P.Sd 55, 6 
Cal.App.2d 742. 

74. Wash. Oospns Xusfta quoted in 
Ramsey v. Mading; 217 P.ld 1641, 
1047. 20 Waah.2d 363. 

00 CJ. p 508 note 83. 
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knowledge is not sufficient to prevent their availa¬ 
bility for the purpose of the avoidance of the sale. 75 

b. Representations of Opinion 

Statements which relate merely to matters of opin¬ 
ion on which the buyer and seller are equally competent 
and qualified to form their own conclusions cannot be 
madd the basis for a claim of fraud or misrepresentation. 

Statements whidi relate merely to matters of opin¬ 
ion on which buyer and seller are equally competent 
and qualified to form their own conclusions cannot 
be made the basis for a claim of fraud or misrepre¬ 
sentation. 76 Such statements are not statements 
of fact, 77 and, ordinarily, a party to whom they are 
made is not justified in relying on them, 78 so that, in 
the absence of special circumstances enlarging the 
right of reliance, 79 they are not available m avoid¬ 
ance of the sale. 80 If, however, the assertion of 
opinion is one of such a character that it contains 
implicit within itself the assertion of a fact, the 
rules applicable are those with reference to rep¬ 
resentations of fact rather than those as to expres¬ 
sions of opinion generally; 81 and the same may be 


true if the statement purports to be based on an al¬ 
leged fact or is asserted as an existing fact" 
Statements ordinarily regarded as an expression of 
opinion may suffice to make a case of fraud when 
calculated to mislead and prevent an examination of 
the property by the other party. 88 What amounts 
to an expression of opinion as compared with a pos¬ 
itive statement of fact depends on all the circum¬ 
stances of the case. 84 

Statements of worth or value. Where either par¬ 
ty’s representation to the other, urged as vitiating 
the contract, is a mere statement as to value or 
worth, and only that, fraud or misrepresentation 
cannot be predicated thereon, 86 particularly where 
an opportunity is present to ascertain the real val¬ 
ue, 86 unless there are special circumstances affecting 
the respective rights and duties of the parties 87 
Thus, mere praise or overvaluation by the seller, 
does not constitute fraud or misrepresentation, 88 
and neither does depreciation by the buyer, 89 or 
dealer’s talk 90 Against such representations the 
rule of caveat emptor applies 91 On the other hand. 


75. Man—Hogan v. Wixted, 138 
Maim . 270. 

Tex.—Boles v. Aldridge. 175 SW. 
1052. 107 Tex. 209. 

70. U.8.—Migliaccio ▼. Continental 
Mining A Milling Co. C.A.Utah. 196 
F.2d 398. 

Cal—Lawrence v. Doty. 216 P 2d 465. 
96 Cal. App 2d 937—Wilson v. Ki¬ 
gali A Veselich, 33 P.2d 456. 138 
CaLApp 760. 

Fla.—Davis v. Dunn. 58 So 2d 539— 
Greenberg v. Berger. 46 So.2d 609— 
Sutton v. Gulf Life Ins. Co.. 189 
So. 828. 138 Fla. 692. 

Mont.—Ray v. Divers. 234 P. 246. 72 
Mont. 513. 

Okl.—Gibson v. Mendenhall. 224 P.2d 
261. 203 Okl. 658. 

Or.—Miller v. Protrka, 238 P.2d 753. 
193 Or. 585. 

Tenn.—Ropeke v. Palmer, 0 Tenn. 
App. 348. 

Tex.—Zucht v. Stewart Title Guaran¬ 
ty Co.. Civ.App.. 207 S.W.2d 414. er¬ 
ror dismissed—Tippit v. Stuckert, 
Civ.App.. 71 S.W.2d 609, error dis¬ 
missed. 

Va—Henning v. Kyle, 56 SEL2d 67. 
190 Va 247. 

Wash.—Algee v. Hillman Inv. Co.. 

123 P.2d 332, 12 Wash.2d 672. 

66 C.J. p 568 note 34. 

77. Fla.—Sutton v. Gulf Life Ins. 
Co., 189 So. 828. 138 Fla. 692. 

Va.—Henning v. Kyle, 66 S.E2d 67, 
190 Va. 247. 

66 CLJ. p 568 note 35. 

78. Fla.—Davis v. Dunn, 68 So 2d 
' 580— Greenberg v. Berger, 46 So.2d 

609. 

Mont.—Ray v. Divers, 284 P. 246, 72 
Mont. 518. 


Okl.—Gibson v. Mendenhall, 224 P. 
2d 251. 203 Okl 558. 

66 C.J. p 569 note 36. 

79. Ala.—Juzan v. Toulmin, 9 Ala. 
662. 44 AmD. 448 

66 C.J. p 569 note 37. 

Circumstances enlarging right of re¬ 
liance see Infra 9 68 d 

80. Okl.—Gibson v Mendenhall, 224 
P.2d 251. 203 Okl. 658. 

66 C.J. p 669 note 38. 

81. Tex—Stewart v. McAllister. 
Civ.App., 209 SW. 704, error dis¬ 
missed 41 S.Ct 321. 255 U.S. 659. 
66 L Ed. 785. 

66 C J. p 570 note 39. 

82. Cal.—Teoman v. Sherry, 52 P.2d 
656, 10 Cal App.2d 567. 

66 C.J. p 570 note 40. 

83. US—Hush v. Reaugh, D.C.I11. 
23 FSupp. 646. 

M. Wis.—Miranovitz v. Gee. 157 N 
W. 790, 163 Wis. 246. 

66 C.J. p 570 note 41. 

85. Cal.—Kahn v. Llschner, App., 
275 P.2d 539—Lawrence v. Doty, 
216 P.2d 465, 96 Cal App.2d 937— 
Reton v. J. D. Millar Realty Co., 23 
P 2d 419. 132 CalJLpp. 708. 

Colo.—Hanks v. McNeil Coal Corp., 
168 P.2d 256, 114 Colo. 678. 

Conn.—Benedict v. Dickens' Heirs, 
177 A. 715. 119 Conn. 541. 

Ill.—Resnik v. Varouxakis, 48 N E 2d 
555, 319 111 .App. 51—Durka v. Wy- 
pych, 6 N.B.2d 280. 288 IlLApp. 631. 

N. M.—Johnson v. Bonnell, 192 P.2d 
836, 58 N.M. 123. 

Tex.—Zu6ht v. Stewart Title Guaran¬ 
ty Co., Civ.App., 207 &W.2d 414, 
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error dismissed—Flusche v. Usel- 
ton. Civ App.. 201 SW.2d 68—Tip- 
pit v. Stuckert. Civ App., 71 S W 2d 
609. error dismissed. 

Va.—Henning v. Kyle, 56 SE2d 67. 
190 Va. 247. 

66 C.J. p 570 note 43 

Representations of price or cost see 
infra | 65 d (3). 

88 . Cal —Kahn t. Llschner, App.. 
276 P.2d 539. 

Opportunity to be informed as affect¬ 
ing right to rely on representations 
generally see infra 9 68 c (4) 

87. Conn.—Robert v. Finberg, 84 A. 
366. 85 Conn. 557. 

66 C.J. p 671 note 44. 

88 . Fla—Sutton v. Gulf Life Ins 
Co. 189 So. 828. 138 Fla 692 

Or.—Miller v. Protrka. 238 P.2d 753, 
193 Or. 585. 

66 C.J. p 671 note 45. 

89. Conn.—Benedict v. Dickens* 

Heirs, 177 A. 715, 119 Conn. 641. 

66 C.J. p 671 note 46. 

90. Or—Miller v. Protrka, 238 P 2d 
753, 193 Or. 685 

Tex.—Zucht v. Stewart Title Guar¬ 
anty Co. Civ.App., 207 S W.2d 414, 
error dismissed—Tippit v. Stuck¬ 
ert, Civ.App., 71 S.W.3d 609. error 
dismissed. 

Va—Henning v. Kyle, 66 S E 2d 67, 
190 Va 247. 

66 C.J. p 571 note 47. 

"High pressure salesmanship* 

Fla—Sutton v. Gulf Life Ina Co., 
189 So. 828. 138 Fla 692. 

91. Or—Miller ▼, Protrka 288 PM 
753, 193 Or. 686. 

66 C.J. p 672 note 48. 
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a statement as to value which is a positive affirma¬ 
tion of a fact intended as such by the party making 
it 9 and reasonably regarded as such by the party to 
whom it is made, may be a fraudulent representa¬ 
tion like any other representation of fact, 92 par¬ 
ticularly where there is a special reliance placed 
on it and superior knowledge on the part of the 
promisor. 92 Furthermore, questions of value, when 
grossly exaggerated, may constitute fraud. 94 

Representations of law . Representations with re¬ 
spect to matters of law do not ordinarily impair 
the validity of the sale, 95 nor do statements of the 
legal effect or validity attaching to a fact situation, 
where the facts are fully known to the person to 
whom the statement is made. 96 They are in the 
nature of mere opinions with respect to the law, al¬ 
ways understood as such. 97 It has been held, how¬ 
ever, that where purchasers who were unable to 
understand the provisions of the contract were in¬ 
duced to execute it by virtue of a voluntary ex¬ 
planation of its meaning given by the vendor's at¬ 
torney which constituted an innocent but errone¬ 
ous interpretation of its legal effect, they are not 
bound by the contract; 98 and a representation of 
foreign law is one of fact and subject to the rules 
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applicable thereto with respect to its effect on m 
sale. 99 

c. Predictions and Promissory R epre se n tations 

A mere statement as to something to be done in the 
future, or prediction ae to what will happen, at least 
if made in good faith, is not such a repreeentatlon as 
will entitle the party to whom it is made to have the sale 
avoided for fraud or misrepresentation. 

A mere statement as to something to be done in 
the future, without more, is not such a representa¬ 
tion as will entitle the party to whom it is made to 
have the sale avoided for fraud or misrepresenta¬ 
tion, 1 and neither is a mere prediction as to what 
will happen, 2 at least if such statement or prediction 
is made in good faith. 2 There is fraud, however, if 
such a statement is accompanied by material false 
representations of existing facts sufficient in them¬ 
selves and independent as to the statements as to 
the future. 4 

False representation of intention or belief. Ac¬ 
cording to some authorities, any promise of what 
a party says he intends to do at some future time, 
or prediction of what will take place, although in 
fact he never intends to fulfill such promise, or be¬ 
lieves the prediction, is not sufficient; 6 but other 


92. Cal—Yeoman v. Sherry, 52 P 2d 
565. 10 Cal.App.2d 567. 

DC—Hiltpold v. Stern, Mun.App., 82 
A 2d 123. 26 A L R 2d 862. 

66 C J. p 571 note 44. 

Representations of agent that prop, 
erty waa worth more than vendor 
wan ashing for It. 

Cal —Reton v. J. D Millar Realty 
Co. 23 P.2d 419, 132 Cal App. 708. 

93. Mich—Van Looyengoed v Alien- 
crest Gardens Corporation, 251 N. 
W. 817. 265 Mich 182. 

Xaezperlenoe and ignorance of one 

of the parties when contrasted with 
the superior knowledge of the other 
party may make a misrepresentation 
as to value actionable—Hiltpold v. 
Stern, D.C.MuiiApp., 82 A.2d 123, 26 
A.L R.2d 862. 

94. Ill.—Veazey v. Summers, 26 N 
E 2d 626, 804 IlLApp. 340. 

Gross misrepresentation known to he 

false 

A gross misrepresentation of value 
which the party knows to be false is 
not a statement of opinion, but a 
statement of tact sufficient to afford 
ground for relief.—Benedict v. Dick¬ 
ens' Heirs, 177 A. 715, 119 Conn. 541. 
0B» Cal—Marriner v. Dennison, 20 
P. 286, 78 Cal. 202. 

66 C.J. p 572 note 49. 

99. N.Y.-rAbraham v. Wechsler, 200 
N.Y.8. 471, 120 Misc. 811, affirmed 
206 N.T.S. 877, 210 AppJMv. 676. 

66 C.J. p 572 note 50. 
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Representations of title see infra § 
63. 

97. Tex—Corbett ▼. McGregor, 131 
SW. 422, 62 Tex.Civ App. 364. 

66 C J p 572 note 52. 

Right to rely on representations of 
law see infra f 68 b. 

98. NY.—Schapiro v. Madera, 276 
N.Y.S 673. 243 App.Div. 637. 

99. Iowa.—Schneider v. Schneider, 
98 NW. 169, 125 Iowa 1. 

1. Cal.—Meehan v Huntington Land 
& Improvement Co., 103 P.2d 196. 
39 Cal.App.2d 349—Wilson v. Ri- 
gali 4k Veselich, 33 P.2d 455, 138 
Cal App. 760. 

D.C.—Hiltpold v. Stern, MunApp., 82 
A.2d 123, 26 A L R 2d 852. 

Mich—Kent v. Matheson, 267 N.W. 
847, 276 Mich. 316—Schnitz v. 

Grand River Avenue Development 
Co., 259 NW. 900, 271 Mich. 263— 
Taylor v. Ward, 249 N.W. 473, 264 
Mich 118 

Ohio.—Coral Gables v. Schmieding, 
App., 68 N E 2d 152. 

Tenn.—Pollock v. Bankson, 12 Tenn 
App 657. 

Ter.—Tippit v. Stuckert, Civ.App., 71 
S.W.2d 609, error dismissed. 

Wash—Graff v. Geisel, 234 P.2d 884, 
39 Wash 2d 131. 

Wis.—Alropa Corp. v. Flatley, 277 N. 
W. 163. 226 Wis. 56L 

66 C.J. p 572 note 54. 
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Bessie 

DC—Saunders v. Branham, 83 F.2d 
706. 65 App D.C. 360 

Md —Ortel v Upper Ashburton Real¬ 
ty Co, 190 A. 239, 171 Md. 678. 

66 C.J. p 572 note 54 [a]. 

2. Cal—Wilson v. Kigali 4k Vese¬ 
lich. 33 P 2d 455, 138 Cal.App. 760. 

D.C—Hiltpold v. Stern. Mun.App., 82 
A.2d 123, 26 A.L.R.2d 852. 

Fla.—Sutton v. Gulf Life Ins. Co., 
189 So. 828, 138 Fla. 692. 

66 C J. p 572 note 55. 

Probable future value 

Okl —Bradley v. Little, 134 P.2d 126. 
192 Okl 121. 

Future profit 

Okl.—Gibson v. Mendenhall, 224 P.2d 
251. 203 Old. 558. 

3. CaL—Meehan v. Huntington Land 
4k Improvement Co., 103 P.2d 196, 
39 Cal.App.2d 349. 

Ga.—Mealor v. McNabb, 68 8J3.2d 
702, 83 Ga.App 432. 

Mich.—Schnitz v. Grand River Ave. 
Development Co., 259 N.W. 900, 271 
Mich. 253—Taylor v. Ward, 240 N. 
W. 473. 264 Mich. 118. 

66 C.J. p 573 note 56. 

A Cal.—Wilson v. Kigali A Vese¬ 
lich, 33 P.2d 455. 138 CaLApp. 760. 

Pa.—Lake v. Thompson, 77 A.2d 864, 
866 Pa. 252. 

66 C.J. p 578 note 57. 

S. Colo.— Farris v. Strong, 48 P. 988, 
24 Cola 107, 

, 66 CLJ. p 576 note 58. 
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authorities hold that a false representation of a 
present intention to perform some definite act in 
the future, or of a belief m the truth of matters 
to occur in the future, may be such a statement of 
fact as effectively to constitute misrepresentation 
or fraud. 6 The mere failure to carry out a promise 
or undertaking is not of itself conclusive of fraud. 7 

Concealment of intention . The nondisclosure of 
an intention to refuse performance of one’s obliga¬ 
tion under the sale and to obtain the benefits there¬ 
of without giving anything for them is not of such 
a character as, without more, to be capable of im¬ 
pairing the validity of the sale. 8 

§ 57. -Concealment and Nondisclosure 

a. In general 

b. Duty to disclose 

a. In General 

Concealment of material facts may sometimes oper¬ 


ate to constitute fraud; but In the abaonoo of any duty 
of disclosure, it does not. 

A statement or affirmation is not always neces¬ 
sary to constitute fraud; sometimes concealment of 
facts may be equally operative for that purpose. 9 
Accordingly, silence or concealment as to a material 
fact, known to one party and unknown to the other, 
constitutes fraud, when the other elements requi¬ 
site thereto exist, if there is a duty, arising from the 
circumstances, imposed on the former, to speak and 
disclose the truth. 10 Very slight circumstances in 
addition to any intentional concealment will make 
a case of fraud. 11 

Silence or nondisclosure, even as to material facts, 
does not, however, of itself in every instance suffice 
to establish the existence of, or constitute, fraud; 12 
in the absence of any duty of disclosure, it does 
not. 13 It is only silence which is permitted; 14 if 
in addition to a party's silence there is any state¬ 
ment on his part which tends affirmatively to a sup¬ 
pression of the truth, or to a withdrawal or distrac- 


ft Cal.—Wilson v. Kigali ft Vese- 
lich. 33 P.2d 455. 138 CalApp.2d 
760 

Mich—Gower v. Wieser, 256 N.W. 
603, 269 Mich. 6. 

N.J.—Samatula v. Piechota. 60 A 2d 
86. 142 N.J.Eq. 320—Wilkinson v. 
Wildwood Strand Realty Co, 170 
A. 839. 115 N.J.Eq. 373. 

66 C.J. p 573 note 59. 

Promise to resell for purchaser 
Cal.—Bank of America Nat. Trust ft 
Savings Ass’n v. Ames, 63 P.2d 
1208. 18 Cal.App 2d 311—Wilson v. 
Kigali ft Veselich, 33 P 2d 455. 138 
CaLApp. 760. 

66 C.J. p 573 note 59 [a]. 

Za Pennsylvania 

(1) “Neither a declaration of an 
intention not really entertained, or a 
promise made with no intention of 
performance, is of itself a fraud that 
will vitiate a contract"—Miller v. 
Fulmer, 25 Pa.Super. 106, 111. 

(2) A vendor’s false representa¬ 
tion that a concrete state highway 
would be built to lots making lots 
more valuable, however, entitled pur¬ 
chasers to avoid the contract.—Zet- 
tlemoyer v. Bloch, 198 A. 80. 829 
Pa. 206. 

Bzeuse for failure to pes fo em 
Vendors cannot excuse failure to 
resell lots as promised on ground 
that purchasers were unwilling to 
sell until after market collapsed, 
where delay was due to vendors* ad¬ 
vice.—Wilson v. Kigali ft Veselich, 
S3 P.2d 455, 138 CaLApp. 760. 

7. Mich—Taylor v. Ward, 240 N.W. 

478, 264 Mich. 118. 

00 OJ. p 574 note 60. 
ft Pa. —Frits ▼. Hocker, 4 Kawle 
27ft 


9. US—Hush v. Reaugh. DC.I11, 
23 FSupp. 646. 

Neb.—Wolford v. Freeman, 35 NW 
2d 98. 150 Neb. 537. 

Pa.—Todd v. Mase. Com PI, 62 

Montg Co 219 
66 C.J. p 574 note 62. 

IOl US —Hush v. Reaugh, D.C.IU . 
23 FSupp. 646. 

Cal—Curran v. Heslop. 262 P 2d 378, 
115 Cal App 2d 476. 

Fla—Morris v Ingraffia, 18 So 2d 1, 
154 Fla. 432. 

Neb—Wolford v. Freeman, 35 NW 
2d 98, 150 Neb 537 

Or.—Dahl v. Crain, 237 P.2d 939. 193 
Or. 207. 

Wash—Corpus Juris quoted in Ram¬ 
sey v. Mading, 217 P.2d 1041, 1047, 
36 Wash 2d 303 
66 C J. p 574 note 65. 

Requirement of materiality see infra 

I 68. 

Existence of sewer under lot 

Ga.—Davis v. Hopkins, 179 S.E. 213, 
50 Ga.App. 654. 

Opinion 

Concealment or nondisclosure be¬ 
comes fraudulent only when there is 
an existing fact or condition, as dis¬ 
tinguished from a mere opinion, to 
be disclosed.—Dozier v. Hawthorne 
Development Co., TennJkpp., 262 8.W. 
2d 705. 

Buie of c a vea t smptor not applica b le 
Rule of caveat emptor does not 
apply where vendor is guilty of 
fraudulent concealment of a latent 
defect affecting value of property for 
purpose for which it was bought— 
Finefrock v. Carney, OkL, 263 P.2d 
744. 

11. U.8.—Hush v. Reaugh, D.C.HL, 
23 F.Supp. 646. 
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Ky—Hays v Meyers, 107 SW 287, 
139 Ky 440. 32 Ky L 832. 17 L.RA., 
N S . 284. 139 Am S R 493. 

12. D.C—Kapilolf v. Abington Plaza 
Corp. MunApp, 59 A 2d 516 

Ga— Kirven v Blackett. 65 S E 2d 
791, 208 Ga. 178. 

Mo —Ash Grove Dime ft Portland 
Cement Co. v. White, 238 S W 2d 
368. 361 Mo 1111. 

Okl —Gibson v Mendenhall. 224 P 2d 
251. 203 Okl. 558. 

66 C.J. p 574 note 63. 

13. Ga.—Kirven v. Blackett, 65 S E 
2d 791. 208 Ga. 178—Davis v Pitt¬ 
man, 28 S E.2d 664, 70 Ga App 504 

Mo.—Ash Grove Dime A Portland 
Cement Co. v. White. 238 S.W 2d 
368, 361 Mo 1111. 

Neb.—Wolford v. Freeman, 35 N.W.2d 
98, 160 Neb. 637 

N.T.—348-352 West 27th Street Corp. 
v. Dropkin, 36 N.Y.S.2d 740, 178 
Mlsc. 816—Grenlac Holding Corp. 
v. Kahn. 106 N.Y.8 2d 83. affirmed 
112 N Y 8.2d 494, 279 App.Dlv. 989. 
appeal denied 113 N.Y S 2d 263, 279 
App Div 1064—D1 Benedetto v. Tu¬ 
rn 88 N Y.8 2d 736. 

Pa.—Woldow v. Dever, Com PI, 68 
Montg Co. 854, 66 York Leg.Rec. 
141, affirmed 97 A.2d 777, 374 Pa. 
370. 

RC.—Holly Hill Dumber Co. v. Mc¬ 
Coy, 23 8.E 2d 372, 201 8 C. 427. 

Tenn.—Dozier v. Hawthorne Develop¬ 
ment Co., App. 262 8.W.2d 705. 

Wash.— Corpus Juris quoted im Ram¬ 
sey v. Mading, 217 P.2d 1041, 1047. 
86 Wash.2d 808. 

66 C.J. p 575 note 66. 

lft Mo.—Ash Grove Dime ft Port¬ 
land Cement Co. v. White* 388 8.W. 
2d 86ft 861 Mo. HID 
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tion of the other party's attention from the facts, the 
concealment becomes fraudulent. 16 Where the true 
state of facts is clearly deducible from the state¬ 
ments made, properly construed, the fact that the 
matters disclosed thereby are not expressed and 
particularly declared is not concealment of all. 16 

b. Duty to Disclose 

Ordinarily, In the absence of a confidential relation¬ 
ship between them, a party to a contract to sell or 
purchase real estate la not under a duty to disclose 
facts known to him, and not known to the othdr party; 
whether there la any such duty depends on the circum¬ 
stances of the particular case. 

Ordinarily, in the absence of a confidential rela¬ 
tionship between them, a party to a contract to sell 
or purchase real estate is not under a duty to dis¬ 
close facts known to him and not known to the 
other party. 17 Whether there is any such duty de¬ 
pends on the circumstances of the particular case. 18 
The duty to disclose is not raised by the mere cir¬ 
cumstance that the undisclosed fact is material. 19 

Known inequality of knowledge or of access to 
information . Superiority of information of and by 
itself imposes no duty of disclosure in any case 
where the parties are dealing at arm’s length , 20 and 
it has also been held that the circumstance that 
the party to whom the fact is known, is aware that 
the other party is acting in ignorance of it does not 
raise the duty to disclose, 21 particularly where the 
matter is one of public record equally ascertainable 
by both parties. 22 According to some authorities, 
however, the duty of disclosure may arise as a con¬ 
sequence of known or suspected inequality of in¬ 
formation or of access to the truth on the part of 
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the opposite party to the sale; 66 but this doctrine 
has no application where the matters not disclosed 
are matters as to which the underlying facts are 
equally open to the knowledge of both parties and 
each party must be taken to contract on his own 
judgment. 24 Furthermore, under this doctrine, al¬ 
though one party may know, and the other not 
know, the truth with respect to relevant matters of 
fact, if the information is equally open and acces¬ 
sible to both and the party informed has no knowl¬ 
edge of, or reason to suspect, the other’s ignorance, 
no duty rests on him to disclose what he knows 
with respect to the property, and a failure m this 
regard is not a basis for an attack on the sale. 26 

If the one party actually is, or may be taken to 
have been, aware of the other’s lack of knowledge of 
the facts, the duty of disclosure may arise, accord¬ 
ing to some decisions; 26 and where there are cir¬ 
cumstances peculiarly or exclusively within the 
knowledge of one party, materially affecting the 
property, and he is or should be aware that the 
other party is dealing with him in ignorance of such 
facts or on the assumption of some other state of 
facts, it has been held that he is under a duty to 
disclose the truth as to all such material facts of 
which he knows or has reason to believe the other 
party to be ignorant, and a failure to do so vitiates 
the contract. 27 This is particularly true where the 
external appearances are such as to lull to rest any 
suspicion as to the existence of the facts concealed 
and to induce a belief in their nonexistence, 28 or 
where the party acquainted with the facts delib¬ 
erately endeavors to put obstacles in the way of 
the other party so as to prevent his learning the 


15. Mo —Aah Grove Lime & Port¬ 
land Cement Co. v. White, supra. 

Id. Ala.—Griel v. Lomax, € So. 741, 
89 Ala. 420. 

88 C J. p 675 note 88. 

17- Tenn.—Dozier v. Hawthorne De¬ 
velopment Co., App, 262 SW.2d 
705. 

68 C.J. p 576 note 69. 

Boyar la not ordinarily required to 

disclose to seller facts within his 

knowledge which materially affect 

value of property 

Ark.—-Trout v. Harrell. 2SS S.W.2d 
233. 217 Ark. 670. 

Or—Dahl v. Crain, 237 P.2d 939. 193 
Or. 207. 

S.C.—Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.K.24 372, 201 S.C. 427. 

18. SC.—Holly Hill Lumber Co. v. 
McCoy, supra. 

Wash.—Corpus Juris quoted la Ram¬ 
sey v. Mading. 217 P.2d 1041, 1047, 
36 Wash.2d 303. 

66 OJ. p 575'note 67. 


19. N'T.—Grenlac Holding Corp. v 
Kahn, 106 N.Y S 2d 83. affirmed 112 
NTS 2d 494, 279 App Div. 989. ap¬ 
peal denied 113 NU 263, 279 
App Div. 1064. 

20. NY—Grenlac Holding Corp. v. 
Kahn, supra. 

66 C.J. p 675 note 69. 

21. N.Y—Grenlac Holding Corp v. 
Kahn, supra. 

22. N.Y.—Grenlac Holding Corp. ▼. 
Kahn, supra. 

23. US—Hush v. Reaugh. D.C.I11., 
23 FSupp 646. 

Cal.—Curran v. Heal op. 25 2 P.2d 378. 
115 Cal APP 2d 476—Corpus Juris 
died la Clauser v Taylor. 112 P2d 
661. 662. 44 Cal App.2d 453 
Ga.—Kirven v. Blackett. 65 SE.2d 
791, 208 Ga. 178. 

66 C.J. p 575 note 70. 

91 Ky.—Smith v. Fisher, 6 J.J. 

Marsh. 188. 

66 C.J. p 675 note 7L 
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85b Neb—Wolford v. Freeman, 35 N. 

W 2d 98. 150 Neb 537. 

66 C.J. p 575 note 72. 

86. Cal —Corpus Juris cited la 
Clauser v. Taylor, 112 P.2d 661, 662. 
44 Cal.App 2d 453. 

66 C J. p 575 note 73. 

27. Cal —Curran v. Heslop, 252 P 2d 
378, 115 Cal .App 2d 476—Rothstein 
v. Janas Inv. Corporation, 113 P.2d 
465, 45 Cal.App 2d 64—Corpus Juris 
cited la Clauser v. Taylor, 113 P.2d 
661, 662, 44 Cal App.2d 453. 

Mich.—Van Looyengoed v. Allencrest 
Gardens Corporation, 251 N.W. 317. 
265 Mich 182. 

Neb—Wolford v. Freeman, 35 N.W 
2d 98. 150 Neb. 537. 

66 C.J p 575 note 74. 

88. Cal—Corpus JUrts cited la 
Clauser v. Taylor, 112 P.2d 661, 662. 
44 Cal.App.2d 453. 

66 C.J. p 576 note 75. 

Vi ola t i o n of baildtng code 
CaL—Curran y. Heslop, 253 P.2d 376, 
115 CaLApp.2d 476. 
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truth.** So, although a party to the contract has no 
duty to volunteer information relative to a particular 
matter, such duty attadies as soon as the other party 
makes specific inquiries with respect to that mat¬ 
ter.* 0 

Where a party acquaints himself with the prop¬ 
erty, and conditions thereafter change in some es¬ 
sential regard, of which change the other party 
knows, and where die latter nevertheless permits 
the other to continue in ignorance of the change and 
allows him to deal on the supposition that there has 
been no material alteration in conditions, there is 
a breach of a duty of disclosure capable of vitiating 
the sale.* 1 

Fiduciary relationship . Where one party is in a 
fiduciary relationship toward the other, the duty of 
full disclosure exists so that concealment or sup¬ 
pression of the truth by him as to a fact material 
to the sale of the realty is a sufficient foundation 
for fraud rendering the sale voidable.* 2 Even where 
such a fiduciary relationship exists, however, if the 
fiduciary is led by the conduct of the other party 
to believe that the latter is fully informed as to the 
material circumstances, a failure to reveal or explain 
more in detail is not such concealment as will vitiate 
the sale.** Where fiduciary relationships exist be¬ 
tween a party to the sale and a third person who has 
been procured by the other party thereto to bring 
about the sale for a commission, which relations 
are known to the latter party, it has been held that 
there is a duty on the latter to ascertain whether 
the former is informed of the personal advantage 
to be gained by his fiduciary, and, if he is not, to 
disclose the fact to him, and that a nondisclosure 


under such circumstances Invalidates the sale;* 4 
but there is no duty to mention the commission un¬ 
less the party paying it is aware of the existence of 
the relationship.* 5 

Incomplete disclosure . Although the relationships 
of the parties are not such that any duty of dis¬ 
closure in general exists, if, nevertheless, one of 
them undertakes voluntarily or in response to ques¬ 
tioning to make representations to the other with 
respect to the land, he is under the duty to go ahead 
and make a full and complete disclosure of anything 
which he professes to reveal;** and if he makes 
but a partial disclosure in that connection, conceal¬ 
ing other pertinent material information, such con¬ 
cealment after partial disclosure is in violation of 
the duty which he has assumed,* 7 and is of such a 
character that fraud may be predicated thereupon. 38 
Where all the inquiries and statements are with 
reference to entirely different matters, unrelated to 
the one whose nondisclosure is the ground of com¬ 
plaint, and a true, full, and complete disclosure is 
made on all the points touched on, however, the 
nondisclosure of the unrelated matter is still no 
ground on which to predicate fraud, in the absence 
of a duty to disclose arising in some other way. 30 

§ 58. -Materiality 

In order to affect the sale, the misrepresentation 
or concealment must be of a material fact, and must 
relate to some matter of inducement In the formation 
of the contract; misstatement or concealment of facta 
not of that character furnish no basla for a claim of 
fraud or misrepresentation. 

In order to affect the sale, the misrepresentation 
must be of a material fact, 40 and this is true as to 


99. Kan —Nairn v. Ewalt, 32 P. 1110, 
61 Kan. 356. 

Via.—Merchants' Bank v. Campbell, 
75 Va. 455. 

30. Wash—Rummer v. Throop, 231 
P 2d 313, 33 Wash 2d 624. 

66 C.J. p 576 note 82. 

31. Iowa.—Noble v. Renner, 159 N. 
W. 214, 177 Iowa 609. 

3& U.S—Hush v. Reaugh, D.C.HL, 
23 F.Supp. 646. 

Or.—Dahl v. Crain, 237 P.2d 939, 193 
Or. 207. 

Tenn.—Dozier v. Hawthorne Develop¬ 
ment Co., App., 262 S.W.2d 705. 

66 C.J. p 576 note 78. 

lldsdiij relationship held not to 
adit between vendors and purchas¬ 
er's agent who were Mends, but dealt 
at arm's length.—Shema ▼. Thorpe 
Broa* Minn., 62 N.W.2d 86. 

S3. HI.—Whitesides v. Taylor, 105 

HL 496. 


34. Pa.—Eight cap v. Nicola, 84 Pa. 
Super. 189. 

66 C J. p 576 note 80. 

35. Ill —Quinlan v. Keen, 72 Ill.App. 
129. 

36. Ark.—Trout v. Harrell, 233 8 
W.2d 233, 217 Ark. 670. 

Cal.—San Jose Abstract A Title Ins. 
Co. v. Elliott, 240 P.2d 41, 108 Cal. 
App.2d 793—Macco Const. Co. v. 
Fickert, 172 P.2d 961, 76 Cal.App.2d 
295. 

Ind.—Baker v. Meenach, 84 N.E.2d 
719, 119 Ind.App. 164. 

Or.—Schuler v. Humphrey, 267 P.2d 
866, 198 Or. 468. 

66 C.J. p 576 note 82. 

"Though a buyer la not bound to 
answer a seller's inquiries relative to 
the property being purchased and 
sold in the absence of special Cir¬ 
cumstances, yet If he does answer, 
he must answer truthfully. . . . 

He must make a full and fair dis¬ 
closure and not conceal pertinent or 

916 


material information. 0 '—Dahl v. 
Crain. 227 P.2d 939, 946. 193 Or. 207 

37. Cal—San Jose Abstract A Title 
Ins. Co. v. Elliott, 240 P.2d 41, 108 
Cal.App.2d 793—Macco Const. Co. 
v. Fickert, 172 P.2d 951, 76 CaEApp. 
2d 295. 

D.C.—Borzillo v. Thompson, Mun. 
App., 67 A.2d 195. 

Fla.—Morris v. Ingraflla, 18 8ow2d 1, 
154 Fla. 432. 

Or.—Dahl v. Crain, 237 P.2d 939, 193 
Or. 207. 

Wash.—Rummer v. Throop, 231 P.2d 
313, 38 Wash 2d 624. 

66 C.J. p 677 note 82. 

88L Cal.—Macco Const. Co. v. Fick¬ 
ert, 172 P.2d 951, 79 Cal.App. 2d 
296. 

66 C.J. p 577 note 84. 

39l Or.—Capias v. Steal, 7 Or. 492. 

40L Fla.—Sutton v. Gulf Life Ins. 

Co., 189 So. 828, 188 Fla. 692. 

I1L—Veasey v. Summers, 26 KJL2d 
828, 804 UULpp. 840. 
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concealment also; 41 and it lias been said that ma¬ 
teriality of innocent misrepresentations is more es¬ 
sential than in the case of fraudulent misrepresen¬ 
tations. 41 The misrepresentation must relate to 
some matter of inducement in the formation of the 
contract. 41 Although false statements are made, or 
facts are concealed when there is a duty of dis¬ 
closure, if the particular facts misrepresented or 
concealed are not of that character, the misstate¬ 
ment or nondisclosure is not of a character to fur¬ 
nish a basis for the claim of fraud or misrepresenta¬ 
tion. 44 On the other hand, from the standpoint 
of materiality, any misrepresentation or wrongful 
concealment which in fact contributes to induce the 
sale is sufficient. 45 If material in this sense, it will, 
where the other requisite elements exist, amount to 
such fraud or misrepresentation as to vitiate the 
sale. 46 Where the statement is in response to a 
-question, the answer to which by the form and time 
of asking, the other party shows will influence his 
action, that circumstance may be relevant to the con¬ 
sideration of whether the statement is so material as 
to affect the validity of the contract. 47 

§ 59. -Truth or Falsity of Representa¬ 

tion 

Representations, In order to Impair the validity of 
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the contract, must So In fact untrue, and ouch as arc 
not afford no basis for an attack thereon. 

Representations, in order to impair the validity of 
the contract, must be in fact untrue, and such as are 
not afford no basis for an attack thereon. 48 The 
fact that either party m his own mind attaches to 
the words spoken a meaning different than their 
natural import is immaterial where the other has no 
reason to know or suspect it 41 A representation 
is, however, fraudulent if made with a fraudulent 
intent, even though there is a basis of truth under¬ 
lying it, where its implications are false and made 
with intent to deceive. 60 

Changed circumstances . The sale is not invalidat¬ 
ed because conditions change after the sale, so that 
a statement, true when made and at the time of sale, 
no longer conforms to the facts. 51 On the other 
hand, although the representations are untrue when 
made, if subsequently and prior to the conveyance 
and to the demand for rescission conditions change 
so as to conform to the representations theretofore 
made, a claim of fraud or misrepresentation affect¬ 
ing the sale cannot be predicated thereon; 61 how¬ 
ever, it has been held that such alteration of cir¬ 
cumstances will not save the sale where it is made 
subsequent to a demand for rescission by the party 
misled, 53 even though prior to the postponed clos¬ 
ing date, 54 or where it is made subsequent to the 


Md —Clark v. Kirsner, 74 A 2d 830, 
196 Md. 52. 

Mass—Lishner v. Bleich, 65 N E 2d 
693. 319 Mass 350. 

Neb—Dyck v Snygg, 292 NW. 119, 
138 Neb. 121. 

N.T.—Feliton v. Chismore. 86 N Y.S. 
2d 867, 194 Miac 715—Greenbaum 
v. Baywood Homes, 62 N Y S 2d 545, 
affirmed 72 N.Y.S 2d 267, 272 App. 
Dlv 826, appeal denied 72 N Y S 2d 
831, 272 AppDiv 934, appeal dis¬ 
missed 75 N E.2d 268, 297 N.Y 596. 
affirmed 87 NE2d 72. 299 N.Y. 692 
Pa —Brown v. Buckner, 69 Pa.Dist. & 
Co. 629. 

66 C.J. p 577 note 86. 

41. D.C.—Kapiloff v. Abington Plaza 
Corp., Mun App. 59 A.2d 616. 

66 C.J. p 678 note 87. 

42. Md.—Clark v. Kirsner, 74 A. 2d 
830, 196 Md. 52. 

Misrepresentation held not to render 
oontraet void 

Contract for sale of realty for five 
thousand live hundred dollars was 
not void and unenforceable because of 
the fact that the vendor Innocently 
{represented that ground rent was 
seventy-live dollars a year, although 
It was actual seventy-eight dollars a 
year.—Clark v. Kirsner, supra. 

4R Tex.—McDonald v. Denson, Civ. 
App.. 199 S.W.2d 707, refused no 
reversible error. 


Vt—Thomas v. Johnson, 187 A 375, 
108 Vt 363. 

66 C J. p 578 note 88. 

44. Mass—Lishner v Bleich, 65 N. 
E 2d 693. 319 Mass 360 

NY—Feliton v Chismore, 86 N.Y.S. 

2d 867, 194 Misc 715. 

66 C.J p 578 note 89. 

Misrepresentation held immaterial 
where the purchase price for real es¬ 
tate was twenty-one thousand dollars 
and an alleged misrepresentation 
with respect to the inclusion of a 
heater worth one hundred dollars in 
the sale particularly where the real 
estate broker has offered to absorb 
the one hundred dollars from his 
commissions—Brown v. Buckner, 69 
Pa.Dist & Co 629. 

45. Ky.—Williams v. Reinert, 65 S. 
W.2d 66. 251 Ky 344. 

Pa.—Lake v Thompson, 77 A. 2d 364, 
366 Pa. 352. 

Vt.—Thomas v. Johnson, 187 A. 375, 
108 Vt 363. 

66 C J. p 578 note 90. 

46. Md—Slingluff v. Dugan, 56 A. 
837. 98 Md. 618 

66 C.J. p 579 note 91. 

47. Tex—Mason v. Peterson, Com 
App., 250 S W. 142. 

66 C J. P 579 note 92. 

48. Or.— Belanger v. Howard, 113 P. 

| 2d 1022, 166 Or. 408. 
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Tenn —Dozier v. Hawthorne Develop¬ 
ment Co. App., 262 S W 2d 705. 

66 C.J. p 579 note 93 

48. U S.—Lone Star Immigration Co. 

v. Johnson, CC.AWis, 278 F. 515. 
66 C J. p 580 note 94. 

50. U S.—Goodrich-Lockhart Co. v. 
Sears, D C Ky., 270 F. 971. 

51. Va —Lambert v. Crystal Springs 
Land Co, 27 S E 462. 

66 C.J p 580 note 96 

52. Va.—Anderson v. Creston Land 
Co, 31 SE. 82. 96 Va 257. 

66 C.J. p 680 note 97. 

Title 

Defendant's representation that he 
was the owner of realty which he 
contracted to sell, but which in fact 
was owned by defendant's wife, was 
not a material misrepresentation 
which would entitle purchaser to re¬ 
scind, where at time contract was to 
be performed defendant produced a 
deed which would convey good title. 
—Lishner v. Bleich. 66 N.E.2d 693, 
319 Mass. 858. 

53. Mass.—Enterprises, Inc. v. Cad- 
rinale. 118 N.HL2d 740. 

66 CL J. p 581 note 98. 

54. Masa—Enterprises, Inc. v. Cad- 
rinale, supra 
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time fixed for conveyance by the contract, 166 al¬ 
though as to this latter case there is other authority 
to the contrary, 66 as there is also with respect to 
the former where the speaker is able and willing 
to bring the facts into conformity with the represen¬ 
tations prior to the demand for rescission. 57 It is 
not sufficient to validate the sale that there is a 
possibility, as yet unrealized, that either when the 
time for performance comes, or eventually, the cir¬ 
cumstances may be so altered that the facts will con¬ 
form with the representations made. 56 Furthermore, 
the change in conditions must be such that the 
previous representations are wholly and completely 
true, and a change which only renders the facts ap¬ 
proximately or m part conformable with those rep¬ 
resented is insufficient. 66 

§ 60. -Time of Misrepresentation or Con¬ 

cealment 

Representations to M available must have been made 
at or previous to the sale, and if made subsequently 
thereto, the party to whom they were made cannot 
have reliefcl on them, and is not entitled to avoid the 
sale because of them. 

Representations to be available must have been 
made at or previous to the sale, and, if made sub¬ 
sequently thereto, the party to whom they were made 
cannot have relied on them and is not entitled to 
avoid the sale because of them. 60 Nevertheless, the 
fact that no statements are made by the party mis¬ 
representing the facts directly to the party misled 
until after the contract to sell is made has been 
held to be immaterial where, prior thereto, misrep¬ 
resentations are made by the former and brought 
to the latter’s attention and relied on by him, and 
such misrepresentations are reaffirmed by the former 
to the latter prior to the time the contract is executed 
by conveyance j® 1 and, in general, where the matter 
relied on directly as the foundation of fraud, al¬ 
though it comes subsequent to the sale, is but one 
of a series of acts constituting a continuing fraud¬ 
ulent scheme, ultimately culminating in the perpe¬ 


tration of the cheat, the fact that it occurs after that 
link in the series which consists of the sale proper 
does not prevent the invalidation of the sale be¬ 
cause of it. 62 The fact that the misrepresentations 
were made during previous negotiations, which end¬ 
ed without result, does not prevent their vitiating a 
sale resulting subsequently where, although the rep¬ 
resentations are not repeated, those originally made 
continue to exert an influence on the mind of the 
party misled and play a part in inducing the sale. 62 

Time of discovery of fraud . Discovery of the 
fraud and deceit after the consummation of the 
transaction and after the party defrauded has been 
prejudiced cannot defeat the right to recover. 64 

§ 61. -Effect on Sale of Fraudulent Con¬ 

duct by Third Persona 

a. In general 

b. Reference or adoption 

c. Agency or ratification 

d. Misrepresentation by coparty 

a. In General 

The repressf tlons, In order to affect the sale r 
must ordinarily be made by a party thereto or one oc¬ 
cupying the position of agent, or such persons must 
have participated in the fraud or at least had notice 
of it at the time of the sale. 

The representations, in order to affect the sale, 
must ordinarily be made by a party thereto or one 
occupying the position of agent, 66 or such persons 
must have participated in the fraud or at least had 
notice of it at the time of the sale. 66 Where no 
reference to third persons or adoption of their 
statements appears as an element in the case, fraud 
or misrepresentation invalidating the sale cannot be 
predicated on the statements of strangers to the sale 
having no connection with the land or in privity with 
the parties, 67 such, for example, as persons who wish 
themselves to buy an interest in the land and to 
have the person misled join with them in the pur¬ 
chase of the property, 68 or remote vendors, who are 


5& Maas.—Rykiel v. Sklaver, 156 N. 

E 842, 259 Mass. 608. 

Minn.—Kiefer v. Rogers, 19 Minn. 82. 

56. Tenn.—McElya ▼. HiU, 59 8.W. 
1025, 105 Tenn. 819. 
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W. 190, 225 Mich. 286. 

66 C.J. p 581 note 2. 

rn Cal.—Scott v. Delta Land, etc., 
Co.. 207 P. 889, 57 Cal.App. 820. 

66 C.J. p 681 note 8. 

» Iowa.—Meyers ▼. Funk, 8 N.W. 
f88, 56 Iowa 52. 


velopment Co., App., 262 S.W.2d 
705 

66 C.J. p 581 note 5. 

61. Me.—Bean v. Herrick, 12 Me. 
262, 28 Am.D. 176. 

62. Wash.—Thomas v. Moore, 177 P. 
784, 105 Wash 298. 

63. Mass.—Hogan v. Wexted, 188 
Mass. 270. 

64. C&L—Lobdell ▼. Miller, 250 P.Bd 
857, 114 Cal.App.2d 828. 

66. Me.—Lavoie v. City of Auburn, 
148 A. 148, 128 Me. 412. 

66 CLJ. p 581 note 10. 
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Fraud of personal representative as 
ground for setting aside sale see 
Executors and Administrators I 
294 a. 

66. Ala.—Pratt Land, etc., Co. v. 
McClain, 82 So. 185, 125 Ala. 452, 
98 Am S R. 85. 

66 C.J. p 581 note 11. 

67. Ind.—Hunt v. Blanton. 89 Ind 

88 . 

66 C.J. p 581 note IS. 

Adoption or reference see infra sub¬ 
division b of this section. 
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Wis.—Law v. Grant, 87 Wis. 548. 



.91 C«J.SL 

not in privity with the parties to the sale. 69 If, 
however, the vendor in an executory contract to 
sell lands, by knowingly false representations in¬ 
duces another to buy from his purchaser and exe¬ 
cutes a conveyance to the subpurchaser, the misrep¬ 
resentations, although made by one not actually a 
party to the second agreement, vitiate the contract. 70 
A vendor may not avoid a sale to his own purchaser 
on the ground of misrepresentations or improper 
concealments by his own vendor whom he had to 
make the conveyance directly to the purchaser, un¬ 
less the latter has himself participated in, or at 
least been aware of, the fraud at the time of the 
sale to him. 71 

b. Reference or Adoption 

Where one of the parties refers the other to a third 
person for Information with respect to either matters ma¬ 
terial to the sale generally or the correctness of his 
own statements, and the person to whom reference is 
thus made misinforms the party inquiring or falsely 
confirms the misrepresentations made in the first in¬ 
stance, such statements may vitiate the sale; and the 
same rule applies where, knowing that false repre¬ 
sentations have been made by a stranger, a party en¬ 
ters into the sale without disaffirming such statements 
or explaining the truth of the matter. 

Where one of the parties refers the other to a 
third person for information with respect to either 
matters material to the sale generally or the cor¬ 
rectness of his own statements, and the person to 
whom reference is thus made misinforms the party 
inquiring of him or falsely confirms the mispresen- 
tations made in the first instance, the party making 
the reference is bound by the statements of the per¬ 
son to whom he has referred, and, if false, they may 
vitiate the sale, 72 particularly where, at the time 
lie made the reference, the party suggesting it had 
reason to suspect that false or misleading informa¬ 
tion would be given by the person to whom he 
referred the other party; 73 but where there is no 
such reference, but merely a statement that certain 
third persons, whom the speaker considers reliable, 
have assured him of certain facts, the rule does not 
apply. 74 
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Where, knowing that false representations have 
been made by a stranger, a party enters into the sale 
without disaffirming such statements or explaining 
the truth of the matter, he thereby adopts the rep¬ 
resentations and the sale may be vitiated although 
they were uttered by some one who is neither a par¬ 
ty nor in privity with a party to the sale. 75 Thus a 
statement by a third person, in the presence of one 
of the parties to the contract and in response to 
an inquiry of the other party, when not objected to 
or corrected by the former of the parties, is suffi¬ 
cient to entitle the latter to avoid the sale; 70 but 
where the party benefiting by such statements does 
not know at the time of the sale of the misrepresen¬ 
tations or the opposite party’s reliance thereon, 
there is no basis for the application of this doctrine 
of adoption, 77 even though at a subsequent time 
prior to full payment of the consideration he ac¬ 
quires information as to these matters. 70 

c. Agency or Ratification 

Where an agefrit, acting within the apparent scope 
of his authority, makes misrepresentations to others, 
they are available as the foundation for a claim of 
fraud or misrepresentation in the sale; and a similar 
rule applies where one not authorized to act as agent 
nevertheless purports to have such authority, and by 
misrepresentation effects the sale, and the person for 
whom he has assumed to act thereafter ratifies the 
sale. 

Pursuant to the general rule that a principal is 
bound by the representations and statements of his 
agent, where an agent, acting within the apparent 
scope of his authority, makes misrepresentations to 
others, the principal is bound by them to the same 
extent as if he had made them personally, and they 
are equally available as the foundation for a claim 
of fraud or misrepresentation m the sale. 79 This is 
most conspicuously true where the principal con¬ 
spires with, and directly authorizes, the agent to 
mislead and deceive the parties with whom he is 
to deal, 80 or where the principal has ground for 
believing, before selection of the agent, that some 
misrepresentation will have to be, and will be, made 


49. Ky.—Jones v. Middles borough 
Town-Lands Co., 50 SW 28, 106 
Ky. 194, 20 Ky.L. 1744. 

70. Me—Bean v. Herrick, 12 Me 
262, 28 Am.D. 176. 

71. Pa.—Jones v. Wood, 16 Pa. 25. 
71 Mo.—Hayes v. Wyatt, App., 202 

SW. 584. 

66 C.J. p 582 note 18. 

i wriy o r 

Pa —Krafchik v. Tometta, 73 Pa. 
Diet. lb Co. 176. 

*73. Mich.—Graham ▼ Moffett, 78 N. 
W. 182, lit Mich. 80S, 75 Am.S.R. 
888 . 


74. Neb.—Moore v. Scott, 66 N.W. 
441, 47 Neb. 346. 

75. Wis.—Law v. Grant, 87 Wis. 548. 
66 C.J. p 582 note 21. 

78. Miss.—Alexander v. Beresford. 

27 Miss 747, 61 Am D. 538. 

Tex—Barbian v. Grant, Civ.App., 190 
SW. 789. 

77. Wis —Law v. Grant, 37 Wis. 548. 

78. Wis.—Law v. Grant, supra. 

79. Ala.—Tanner v. McClure, 65 So. 
2d 709, 259 Ala. 142. 

Cal.—Lozier v. Janas Inv. Co., 36 P. 
2d 620, 1 Cal.2d 666—Speck v. Wy¬ 
lie, 86 P.2d 618, 95 A.L.R. 760, 1 
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Cal.2d 625—San Jose Abstract 4b 
Title Ins Co. v. Elliott. 240 P.2d 41, 
108 Cal.App.2d 793—Wagam&n v. 
Clifford F. Reid, Inc., 42 P.2d 678, 
6 Cal App.2d 168. 

D.C.—Owen v. Schwartz, 177 F.2d 
641, 85 U.8.App.D.G. 302, 14 A.L.R. 
2d 1337. 

Pa.—Krafchik v. Tornetta, 73 Pa.Dist 
& Co. 176. 

Tex.—Kamp v. Hargis Bldg. Co., Civ. 
App., 238 S.W.2d 277, error refused 
no reversible error. 

66 C.J. p 582 note 26. 

85 HI.—Briggs v. Dunne, 48 N.X. 
48.148 Ill. 228, 
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in order to bring about the sale. 81 The rule is sim¬ 
ilar where one not authorized to act as agent never¬ 
theless purports to have such authority and by mis¬ 
representations effects the sale and the person for 
whom he has assumed to act thereafter elects to 
take the benefit of the sale as made and ratifies it. 82 
It is of no consequence that the principal himself has 
made or authorized no misrepresentations and must, 
to this extent, suffer for the delinquencies of anoth¬ 
er; 22 nor need he know, at the time of, or prior 
to, ratification, that the agent has made the mis¬ 
representations. 24 Furthermore, the rule has been 
applied even though the contract recites that the pur¬ 
chaser has purchased as a result of his own in¬ 
spection and not on representations of the vendor or 
his agent and that the vendor is not responsible for 
any representations not set forth in the contract. 85 
Provisions in the contract which may relieve the 
seller from liability for representations of an agent 
not embodied in the contract do not relieve the seller 
from responsibility for his own fraud or fraud of 
managing officers where the seller is a corporation. 86 
Normally, however, a statement which, if made by 
the vendor, would not be sufficient to vitiate the 
sale, will not have that character when it is made 
by his agent. 87 For the representations of a third 
person, not acting strictly as agent for either, but 
rather as a go-between for both, communicating to 
each matters as coming from the other, which are 
made on his own account, and for his own inter¬ 
ests, neither party is chargeable with fraud by the 
other; 88 and this is true of representations made 
by one who, to the knowledge of both parties, is 
acting as the agent of both. 88 It is otherwise, how¬ 
ever, where a third person, although professing to 
act as agent for both, does not explain that fact to 
his principals, the rule in that case being that either 
principal whose confidence has been thus abused can 
avoid the sale for misrepresentations of the agent 
inducing agreement thereto to his prejudice. 90 The 
agency must, of course, have existed at the time of 


the sale and conveyance of the land; it is insuffi¬ 
cient that the person uttering the false statements 
becomes the agent of the other party to the contract 
at some time later although prior to the effort made 
to avoid it 91 

d. Misrepresentation by Ooparty 

Fraud by a oopurchaMr or eovendor who repre¬ 
sents his coparty la binding on the coparty, and tho 
latter, although Innocent of any fraud, can obtain no 
benefit from tho transaction; but a vendor la not li¬ 
able for the misrepresentations made by a copurchas¬ 
er to those Joining with him In the purchase. In the 
absence of any relation In the nature of agency be¬ 
tween them. 

If one of two copurchasers defrauds the vendor, 
the other, who was represented by him, can obtain 
no benefit from the transaction, although he may be 
innocent of any fraud; 92 and this is true where 
one of two or more covendors practices fraud on a 
purchaser. 93 A vendor is not liable for the misrep¬ 
resentations made by a copurchaser to those joining 
with him in the purchase, in the absence of any 
relation in the nature of agency between them; 94 
and so, where the vendor’s agent, known to the 
buyer as such, enters into a partnership with the 
latter to purchase the land, his conduct has been 
held to be inconsistent with, and to terminate, his 
agency, so that his former principal is no longer 
subject to have the sale avoided for representations 
made by the former agent to his copurchaser. 96 

§ 62. Representations or Concealments as to- 
Particular Facts or Matters 

Representations or concealments as to title, bound¬ 
aries, location, identity, quantity, character, or con¬ 
dition of the land sold, as well as to other facts or 
matters are discussed infra §§ 63-66. 

Examine Pocket Parts for later cases. 


81. Pa.—Williams v. Kerr, 26 A. 618, 
152 Pa. 560. 

66 C.JT. p 583 note 28. 

88. U.8.—Mason v. Crosby, G.C.Me., 
16 F.Cas No 9,234, 1 Woodb. 6b M. 
342. 

66 C.J. p 583 note 26. 

88 . Cal.—Wagr&man v. Clifford F. 
Reid, Inc.. 42 P.2d 678. 6 Cal.App. 
2d 168. 

66 cur. p 583 note 30. 

gib tX.S.—Mason v. Crosby,* C.C.Me., 
26 FCa8.No 9.234. 1 Woodb. A M. 

248. 

( . . i 

88, C»L— liozier v. Janas Inv. Cou, 96 


P 2d 620, 1 Cal 2d 666—Speck v. 
Wylie, 36 P.2d 618, 96 A.L.R 760, 
1 Cal 2d 625—Wagaman ▼. Clifford 
F Reid. Inc., 42 P.2d 678, 5 Cal. 
App 2d 168. 

D C.—Owen v. Schwartz, 177 F2d 641. 
85 U.S.App.D.C. 302. 14 A.L.R.2d 
1887. 

86. Cal.—Wedge v. Security-First 
Nat. Bank of Los Angeles, 26 P.2d 
411, 219 Cal. 113. 

87. Fla.—Duvall v. Walton, 144 So. 
818, 107 Fla. 60. 

88. Ill.—Whitesides v. Taylor, 105 
I1L 496. 


89. Iowa.—Armstrong r. Breen, 69 
NW. 1125, 101 Iowa 0. 

66 C.J p 583 note 34. 

90. DC—Battelle v. Cushing. 21 D. 
C 69. 

91. Ala —Pratt Land, etc., Co. v. 
McClain, 33 So. 186, 185 Ala. 452. 
93 Am.8.R. 36. 

92. Ala.—Cofer v. Moore. 6 So. 306, 
87 Ala. 705. 

93. Tex.—B&rblan v. Grant, Civ. 
App., 100 S.W. 780. 

94. Tex.—Beaver v. Costley, Civ. 
App., 175 8.W. 76L 

96. Tex.—Binder v. MUllkin, Civ.. 
App., 201 8.W. 220. 
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| 63. -Title 

a. In general 

b. Encumbrances 

c. Right or power to convey 

a. In General 

Even though the opinion ie not well founded, fraud 
affecting the validity of the eale of real estate cannot 
be baaed on the mere expression of an opinion as to 
one's title; but a falae representation of the fact of 
title to, or ownership of, land is capable of serving as 
a ground for avoidance of the sale. 

Even though the opinion is not well founded, 
fraud affecting the validity of the sale of real es¬ 
tate cannot be based on the mere expression of an 
opinion as to one's title, 96 such as the expression of 
an opinion by one dealing with real estate as to 
the title he purports to convey, truthfully stated or 
equally within the knowledge of both parties, 97 or 
the mere expression of a belief or opinion as to the 
goodness of the vendor’s title, without affirmation 
as a fact that it is good; 96 but ordinarily the rule 
of caveat emptor applies in the absence of fraud, 
mistake, or overreaching, 99 and except as otherwise 
provided by statute. 1 A false representation by the 
vendor of the fact of title to, or ownership of, land 
is, however, capable of serving as a ground for 
avoidance of the sale. 2 It has been held that a 
representation that the vendor has good title is not 
a representation of fact, but simply a legal opinion 
and hence not a ground of fraud, where there is 
neither concealment nor misrepresentation as to any 
matter of fact affecting the title and the history 
thereof is on the records; 3 but other authonties 
hold that a positive assertion of title, not based on 
known facts and muniments of title, while it em¬ 
bodies a conclusion drawn from the facts relative 
to title, is not a mere expression of opinion as to 
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tiie reliability of title, but is in effect a representa¬ 
tion that the facts requisite to a good title to the 
land exist ; 4 and such a representation by the ven¬ 
dor has been held to be of such character as to af¬ 
ford a basis for avoiding the sale where title in him 
is lacking either as to the whole of the property 
sold 5 or as to some material portion thereof, 6 affect¬ 
ing adversely the value of the purchase and impair¬ 
ing the worth of the whole to the purchaser. 7 

If the vendor merely professes to sell a claim or 
title derived from a particular source, however, such 
as a sale of the land for taxes, or the like, which 
he reveals, and the facts with reference to which 
are known or disclosed to the other party, and if 
he has such a claim or title, he is not guilty of fraud 
or misrepresentation which will operate thus merely 
because he expresses an opinion as to the legal value 
or strength of his claim which the facts do not 
justify, as long as he makes no false statement as 
to what those facts are; 6 nevertheless, if state¬ 
ments as to the validity of the claim or title derived 
from a disclosed source are accompanied by mis¬ 
representations of collateral facts relevant to the 
determination of the effect of the particular title, 
such further misrepresentations may serve to render 
the statement of the validity of title ground for a 
claim of fraud or misrepresentation. 9 So if the 
vendee stipulates for a perfect title and is induced 
by the vendor’s fraudulent representations to accept 
a quitclaim deed or a special warranty deed in the 
belief he is acquiring a perfect title, he may show 
that he was deceived in respect of title and be 
relieved against the contract. 10 Like rules apply 
where a proposing purchaser, correctly stating all 
the relevant facts to the owner, misrepresents the 
character or condition of the title, which is depend- 


96. U.S—Mlgliaccio v. Continental 
Min. * Mill. Co.. C.A.Utah, 196 F 2d 

298. 

97. U.S.—Mlgliaccio v. Continental 
Min. 4b Mill. Co. supra. 

ML Tex.—Spradlin v. L ft L. Devel¬ 
opment Co.. Civ.App., 252 S.W.2d 
92, refused no reversible error. 

86 C.J. p 684 note 42. 

Publio records as opportunity for in¬ 
vestigation affecting right to re¬ 
ly on representations of title see 
infra I 68 c (4). 

“Bee* deed In the world” 

Statement by vendor to prospec¬ 
tive purchaser that deed under which 
vendor held “was the best deed in the 
world** was an opinion and did not 
give purchaser right to avoid con¬ 
tract to purchase land if vendor’s ti¬ 
tle proved defective, where purchaser 


knew source of vendor's deed.—Whit¬ 
tington v. Beck. 118 S.W.2d 861. 196 
Ark 517. 

99. N.C.—Guy v. First Carolines 
Joint Stock Land Bank of Colum¬ 
bia. 171 S E 241. 205 N.C. 257. 

1. KR—Mosley v. Magnolia Petro¬ 
leum Co. 114 P.2d 740. 45 N.M. 220. 

2. Cal —Mains v. City Title Ins. Co.. 
212 P.2d 873. 34 Cal.2d 580. 

Mich—Walcrath Realty Co. v. Van 
Dyke. 248 N.W. 634. 263 Mich 216. 
Tex.—Spradlin v. I. 4b L. Development 
Co.. Clv.App.. 252 RW.2d 92. re¬ 
fused no reversible error. 

Wis.—Vicker v. O'Connor. 260 N.W. 

426. 218 Wis. 216. 

66 CJ. p 584 note 42. 

8. Ind.—Conwell v. Clifford. 45 Ind. 
292. 


4. Ala.—Smith v. Robertson. 22 Ala. 
312. 

66 C.J. p 684 note 45. 

5. U.S—Boyce v. Grundy. Tenn.. 2 
Pet. 210. 7 LJSd. 655. 

66 CLJ. p 584 note 46. 

6L Ga.—Crutchfield v. Danilly. 16 Ga. 
432. 

66 C.J. p 684 note 47. 

7. Ga.—Crutchfield v. Danilly. su¬ 
pra. 

66 C.J. p 584 note 48. 

& Ky.—Jasper v. Hamilton, 2 Dana 
280. 

66 C J. p 584 note 49. 

9. Ga.—Crutchfield v. Danilly, 16 
Ga. 432. 

66 CJ. p 585 note 60. 

10l Tex.—Old Nat Life Ins. On. v. 
Bibbs, ClvAppw 184 8.W.2A 212, 6*» 
ror refused. 
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ent on the application of the law to the facts 
stated. 11 

To the same extent as false statements with refer¬ 
ence to the existence of title vitiate the sale, and on 
like principles, it has been held that misrepresenta¬ 
tions as to the character or quality of the vendor's 
title may have that effect. 12 Statements by the 
purchaser of land claimed under conflicting entries 
that the entry under which he claims has been cor¬ 
rectly surveyed have been held capable of serving 
as a foundation for fraud/ 13 so has a statement that 
a coheir to the property is dead or has not been 
heard from for such period as to raise a presump¬ 
tion of death. 14 A representation that the property 
is sold according to a recorded map or plat, when in 
fact no such map or plat has ever been recorded, has 
been held not to affect the title to the property in any 
way, and hence not to vitiate the sale; 16 and the 
contract will not be invalidated because of an in¬ 
nocent misrepresentation that the vendor had title 
to the realty when in fact the realty was owned by 
a corporation, all the stock of which was owned by 
the vendor and his mother, and the vendor obtained 
a deed from the corporation to him. 16 

Concealment and nondisclosure . Where there is 
a duty of disclosure, avoidance of the sale may be 
grounded on failure to reveal the absence of title 
to, 17 or existence of defects of title as to, 18 the 
whole of the land 19 or some material portion there¬ 
of, 20 as, for instance, when the fact is not revealed 
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that the mineral rights under the land have already 
been conveyed to another, 21 that the vendor is not 
the sole owner but is only one of several owners 
jointly or m common of the land, 22 or that the out¬ 
standing title is in persons not represented in the 
vendor's chain of title, 23 or the concealment of the 
pendency of a suit with respect to title to the land ; 24 
and this is true of a failure to disclose the extent or 
quantity of the estate. 26 Where, however, there is 
no duty of disclosure, the failure of the vendor to 
reveal that he does not have title to the land but 
merely a contract for its purchase has been held not 
of such a nature as to invalidate the sale. 20 

b. Encumbrances 

Representations that the land Is unencumbered or 
not subject to restrictions, or that It Is encumbered 
only slightly, or is subject only to certain designated 
encumbrances, as well as various other representations 
or concealments relating to encumbrances, are sufficient 
to invalidate the sale, but in the absence of fraud, mis¬ 
take, or overreaching, the doctrine of caveat emptor 
applies. 

Representations that the land is unencumbered arc 
sufficient in character to invalidate the sale; 27 and 
so are representations that the land is not subject to 
restrictions, 28 or is encumbered only slightly, 29 or is 
subject only to certain designated encumbrances, 30 
or representations that no encumbrance of a kind 
particularly inquired about exists against the land, 31 
that encumbrances on the property are not payable 
until some time subsequent to the contract, when 


11. Ill.—-Douglass ▼. Lit tier, 59 Ill. 
342. 

N'T.—De St. Laurent v Slater. 43 N 
T.S. 63, 19 Misc. 197, affirmed 48 N. 
Y.S. 1103, 23 App Div 70. 

18. Md.—Gunby v. Sluter, 44 Md 
237. 

66 C.J. p 585 note 63. 

13. Ky.—Miller v. Hainy, 4 Bibb 
403. 

14. Wis.—Mills v. Morris, 145 N.W. 
369, 156 Wis. 38. 

15. Colo.—Wellington Realty Co. v. 
Gilbert, 131 P. 803, 24 Colo.App 
118. 

66 C.J. p 685 note 56. 

18. Md.—Clark v. Kirsner, T4 A.2d 
830, 196 Md. 52. 

17. Ky.—Rogers v. Thornton, 42 S. 

W. 97, 101 Ky. 650, 19 Ky.L. 784 
66 C.J. p 585 note 57. 

lft N.J.—Snyder v. Czerminski, 164 
A. 199, 108 N.J.Eq. 118. 

66 C.J. p 585 note 68. 

Olaftna against p rope rty 
A seller must make full disclosure 
as to any claims made In good faith 
against the property ho offers to sell 


and may not permit his confiding 
purchaser to continue to believe in 
assertions of a merchantable title — 
Macco Const. Co v. Pickert, 172 P 2d 
951, 76 Cal.App.2d 295. 

19. Ala.—Bryant v. Boothe, 30 Ala 
311, 68 Am D. 117. 

66 C.J. p 585 note 59. 

90. Ky.—Ruffner v. Ridley, 81 Ky. 
165, 4 Ky L. 958. 

21. Pa.—Vernam v. Wilson, 81 Pa. 

Super 257. 

66 C.J. p 585 note 61. 

32. Ill.—Strong v. Lord, 107 Ill. 25. 
Pa.—Lloyd v. Farrell, 48 Pa. 73, 86 
AmD. 563. 

23. Ky.—Carr v. Callaghan, 8 Litt 
365. 

94. Tex —Brader v. Zbranek, Civ. 
App., 213 S.W. 331. 

26. Iowa.—-Faxon v. Baldwin, 114 N. 
W. 40, 136 Iowa 619. 

Neb.—Toop v. Palmer, 151 N.W. 301, 
97 Neb. 802. 

98. Ala.—Harden v. Badham, 38 So. 
1029, 142 Ala. 500. 

27. Ga.—Oliver v. O’Kelley. 178 S.E. 

232, 48 Ga.App. 762. 1 
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N.J.—Weinberg ▼. Weinberg, 177 A 
844, 118 NJEq. 97. 

66 C.J. p 586 note 67. 

28. Wis.—Rusch v. Wald, 232 NAV. 

875, 202 Wis. 462. 

Boning ordinance 

One induced to enter into a written 
contract for the purchase of real es¬ 
tate by a misrepresentation that the 
premises could be used for the con¬ 
duct of a particular business, the 
purchaser's intention so to use the 
property being made known to the 
vendor or his agent in the transac¬ 
tion, may recover the deposit paid 
under the agreement if such use wan 
in fact forbidden by the applicable 
zoning ordinance, was Immediately 
objected to, and was the subject of 
a criminal prosecution for violation 
of the ordinance.—Gross v. William 
Penn Fire Ins Co., 51 Pa-Dist. ft Co. 
296. 

99. Tex.—Griffeth v. Hanks, 46 Tex. 
217. 

30. Cal.—Cameron v. Evans Securi¬ 
ties Corporation, 6 P.2d 272, 119 
CaLApp. 164. 

66 C.J. p 586 note 70. 

3L Tex.—Hester v. Shuster, Civ. 
App., 284 S.W. 718. 
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they are already due at that time,** that a mortgage 
on the premises has a longer time to run than in fact 
it has,** or that it bears interest at a rate lower than 
that which it does in fact.* 4 So, too, a representa¬ 
tion, in the sale of a mill and mill site, that the mill 
has a superior right to the use of a certain stream 
and dam and that there are no prior nghts of user, 
may afford a foundation for fraud or misrepresenta¬ 
tion invalidating the sale.* 5 In the absence of 
fraud, mistake, or overreaching, however, the doc¬ 
trine of caveat emptor applies. 36 

On principles analogous to those stated, where 
there is a duty of disclosure, nondisclosure of ma¬ 
terial matters capable of vitiating the sale may exist 
where there is a failure to reveal the existence of 
an encumbrance* 7 or its extent, 38 or the existence 
of restrictive covenants, 33 of pending litigation or 
proceedings affecting the land or rights therein, 40 or 
of a secret marriage of the vendor, whereby a dower 
interest in the land has been created; 41 and this 
may be true of a failure by the purchaser to disclose 
the nonexistence of encumbrances which the ven¬ 
dor, to the purchaser's knowledge, supposes to 
exist. 42 Where the circumstances create no duty to 
speak, the validity of the sale is not affected by 
silence as to the existence of encumbrances 43 or 
the teAis thereof. 44 

Claims against estate whereof land sold forms 
part . Where the land is part of an estate inherited 
by, or willed to, the vendor, and the purchaser mis¬ 
represents the amount of claims held by him against 
the estate, 45 or where the purchaser reveals the 
existence of large claims outstanding against the es¬ 
tate, but does not disclose the fact that decedent has 
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by will created a fund for the purpose of satisfying 
the claims, 46 it has been held sufficient to vitiate the 
sale. 

e. Eight or Power to Convey 

A statement, which is untrue, by the vendor that 
he has authority to sell or convey the land, or ability 
to deliver possession thereof, may vitiate the sale. 

A statement, which is untrue, by the vendor that 
he has authority to sell or convey the land is of 
such character that the sale may be vitiated there¬ 
by. 47 So a misrepresentation of the vendor’s ability 
to deliver possession of the land may vitiate the 
sale. 48 Moreover, nondisclosure of the fact that the 
vendor's wife, joining in the conveyance, is a minor, 
so that her act is of no force or effect as passing 
her dower or homestead interest, has been held a 
concealment of such character as may vitiate the 
sale. 43 

§ 64. - Quantity, Boundaries, Location, 

and Identity of Land 

a. Quantity 

b. Boundaries 

c. Location 

d. Identity of land 

a. Quantity 

Fraud or misrepresentation as to the quantity of 
the land contracted for, whether relating to acreage 
or dimensions, may avoid the contract; but where the 
statements are not intended to be precise, or where the 
sale is in gross and not by the acre, and the representa¬ 
tions are not actually fraudulent or knowingly false in 
character, and the true area or dimensions are compa¬ 
rable in amount to the estimate, a variation will not 
impair the validity of the contract. 

Fraud or misrepresentation as to the quantity of 


32. Colo.—Trowbridge v Addoms, 48 
P. 536. 23 Colo 6X8. 

33. NT—Lasbury v. Scarpulla, 156 
N.Y.S 744. 

34. N T.—Greenbaum v. Bay wood 
Homes. 62 N.Y.8.2d 545. affirmed 72 
X Y S 2d 267, 272 App.Dlv. 826. ap¬ 
peal denied 72 N.Y.S.2d 831. 272 
AppDiv. 934, appeal dismissed 75 
KE 2d 268. 297 NY 696. affirmed 
87 N.E 2d 72, 299 N.Y. 692. 

66 C.J. p 686 note 74. 

35. N.H.—Concord Bank V. Gregg. 
14 NH. 331. 

36. N.C.—Guy v. First Carol Inas 
Joint Stock Land Bank of Colum¬ 
bia. 171 S E 341. 205 N.C. 357. 

37. D.C.—Hammett v. Ruby Lee Mi- 
* nar, Inc., 60 App.DC. 286, 53 F.2d 

144, certiorari denied 52 SCt 200. 
284 U S. 682, 76 L Ed. 576. 

66 C.J. p 586 note 76. 

38. Ky.—Smith v. Woodson, 92 S.W. 
980, 29 Ky.L. 316. 

€6 G.J. p 686 note 77. 


39. DC—Ralph D. Cohn, Inc., v. 
Trawick. Mun.App., 60 A.2d 926. 

66 C J. p 586 note 78. 

40. Ky—Rogers v. Thornton. 42 S. 
W. 97. 101 Ky. 650, 19 Ky.L 784 

NY—-Hayes v. Nourse. 8 NYS 397. 
reversed on other grounds 22 NR 
40. 114 N.Y 695. 11 Am S R. 700. 

4L NY—Schiffer v. Dietz. 83 NY. 
300. 

42. Cal—Conl&n v Sullivan. 42 P. 
1081. 110 Cal. 624. 

43. Cal.—Hagge v. Drew, 165 P.2d 
461. 27 Cal 2d 368. 

Ky—Schmid v. Anderson, 222 S.W.2d 
931, 311 Ky. 1. 

66 C.J. p 586 notes 79, 83. 

A contract for sale of land, sub¬ 
ject to all existing easements, was 
not unenforceable by vendors be¬ 
cause of their failure to disclose to 
I purchaser that a strip of such land 
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had been deeded to state for highway 
purposes.—Schmid v. Anderson, su¬ 
pra. 

44. N.Y.—Feltenstein v. Ernst, 97 N. 
YS. 376, 49 Misc. 262, affirmed 98 
N.Y.S. 1101, 113 App.Div. 903. 
Where purchaser knew that there 
was a trust deed on the property and 
knew of its terms there was no fraud 
by vendor in failing to disclose con¬ 
tents of trust deed.—Hagge v. Drew, 
165 P.2d 461, 27 Gal 2d 368. 

45- Ill.—Wenegar v. Bollenbach. 54 
N.E. 192, 180 Ill. 222. 

46. N C.—McAllister v. Barry, 15 F. 
Cas No 8,656, Brunn.Col.Caa. 24, 3 
N.C. 290. 

47. Tex.—Mead ▼. King, Civ.App.. 
285 S.W. 832. 

66 C J. p 587 note 87. 

48. U.S —Byers v. Federal Land 
Co., C.C.A.Wyo., 3 F.2d 9. 

48. UL—Bryan ▼. Prims. 1 Ill. 5ft 
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the land contracted for relates to a material fact 
and may avoid the contract, 60 particularly when 
made by the seller; 61 and this is especially true 
where the land, if it had the area represented, would 
be adapted to the disclosed purpose of the purchaser 
but in fact varies so materially as not to be. 66 It 
is immaterial whether the representations as to area 
be as to acreage or dimensions. 66 In the absence 
of fraud, mistake, or overreaching, however, the 
doctrine of caveat emptor applies. 64 

Where statements as to dimensions or area are 
not intended to be precise, but are so stated as to 
convey only the notion of an estimate or approxima¬ 
tion, a variation in those respects from the state¬ 
ments does not impair the validity of the contract, 
where the true area or dimensions are comparable 
in amount to the estimate; 66 and this is true where 
the sale is in gross and not by the acre ; 66 but it is 
otherwise where the representations are actually 
fraudulent or knowingly false in character, 67 or 
where the difference is so great as to render the 
tract unfit for the purpose for which it was 
bought 68 or to leave it a great deal less in quantity 
than the party to whom the representations were 
made was led to suppose. 60 The proportion which 
will be sufficient to be considered material depends 
in each case on the circumstances. 60 


Where the vendor indicates the property to be 
sold, informing the purchaser that he does not own 
or will not convey a designated part, if there are 
other parts also which are not included within the 
conveyance, the vendor is under a duty to reveal that 
fact and nondisclosure, under the circumstances, 
vitiates the sale. 61 Moreover, where there is a 
duty to speak, nondisclosure of a considerable de¬ 
ficiency in quantity below the amount specified in 
the written contract may be a concealment sufficient 
in nature to invalidate the sale; 62 this is true as to 
a failure to reveal the exact acreage; 68 but, in the 
absence of any such duty, the purchaser’s failure to 
disclose the fact that there is an excess of acreage 
beyond what the vendor supposes affords no basis 
for fraud avoiding the sale. 64 

Particular kinds of land included in tract. On 
the same principle and to the same extent as repre¬ 
sentations with respect to the total amount of land 
conveyed may vitiate the sale, those relating to the 
amount of some particular kind of land included in 
the tract sold, are of such a character as to be ca¬ 
pable of invalidating the sale, as, for instance, the 
amount which is capable of being cultivated, 66 or 
which is actually under cultivation, 66 the amount of 
timbered land or woodland, 67 cleared lan* 66 ir- 


60. Cal.—Bramaric v. Churlch. 226 
P.2d 657. 101 Cal.App.2d 846—Mills 
v. Hellinger, 224 P.2d 34, 100 Cal. 
App.2d 482—Salomons v. Lumsden, 
213 P 2d 132, 95 CalApp.2d Supp. 
424—Younls v. Hart, 138 P.2d 323, 
69 Cal.App.2d 99. 

N.J.—Potter v. Lumsden, 117 A. 31, 
93 N.J.Eq. 476. 

N.Y.—Meek v. Allen Properties, 132 
N.Y.S.2d 674, 206 Miac. 251. 

Or.—Schuler v. Humphrey, 257 P.2d 
865, 198 Or. 458—Newton v. Peay, 
245 P.2d 870, 196 Or. 76. 

Wash.—Dixon ▼. IfacGillivray, 185 
P 2d 109, 29 Waah.2d 80—Algee v. 
Hillman Inv. Co., 123 P.2d 832. 12 
Wash. 2d 672. 

Wis.—Vicker v. O'Connor, 260 N.W. 
426, 218 Wis. 216. 

66 C.J. p 588 note 9. 

Right to rely on seller's representa¬ 
tions as to area see infra I 68. 

6L Cal.—Eichelberger v. Mills Land, 
etc.. Co., 100 P. 117. 9 CalApp. 628. 

68. Cal.—Younis v. Hart, 188 P.2d 
323, 69 GaLApp.2d 99. 

66 C.J. p 589 note 12. 

68. Cal.—Eichelberger v. Mills Land, 
etc., Co., 100 P. 117, 9 CalApp. 628. 

66 CLJ. p 589 note 18. 

#4. N.C.—Guy v. First Carolines 
Joint Stock Land Bank of Colum¬ 
bia, 171 8.82. 841, 205 N.C. 857. 


55. N.J.—Kafka v. Grant, 63 A 900. 
73 N J Law 451. 

66 C.J. p 589 note 14. 

56. N.C—Queen v. Sisk, 78 8.E.2d 
152, 238 NC 389. 

Pa.—Krygier v. Hoffman, Com PI, 41 
LuxLeg Reg 354—Albert v. Schen- 
ley Auto Sales, Inc., 101 Pittsb.Leg. 
J. 162, affirmed 100 A2d 605, 876 
Pa 612 

66 C.J. p 589 note 15. 

Doctrine of oaveat emptor applies 
N.C.—Queen v. Sisk, 78 S.E 2d 152, 
238 N C. 389. 

"Chance bargain" 

Ky—Marr v. Lawson, 161 SW.2d 42, 
290 Ky. 342. 

57. Ga—Emlen v. Roper, 66 8.E 
934, 133 Ga 726 

66 C.J. p 589 note 16. 

5a N.Y.—Belknap v. Sealey, 14 N.Y. 
143. 67 Am.D. 120. 

Statement of quantity mere estimate 
or description 

The rule that, where It appears by 
definite boundaries, or by words of 
qualification, such as "more or less", 
in a contract of a sale of land, that 
statement of quantity Is mere esti¬ 
mation and description, and not of 
the essence of contract, the purchaser 
takes the risk of quantity, and is not 
entitled to an abatement of price on 
account of a deficiency, in absence of 
fraud, does not bar an action of de- 
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celt for fraudulent misrepresentation 
of quantity, or a suit In equity for 
rescission of contract for innocent 
misrepresentation—Brodsky v. Hull, 
77 A 2d 166. 196 Md 509 

89. Or.—Jeffreys v. Weekly. 168 P. 

522, 81 Or. 140. 

66 C.J. p 689 note 18. 

00. Neb.—Wlneberg ▼. Baker. 243 N. 
W. 122, 123 Neb. 411. 

6L III.—Underwood v. West, 43 HI. 
403 

•8. Ky.—Ruffner ▼. Ridley, 81 Ky. 
165, 4 Ky.L. 958. 

63. Cal —Odson v. Swanson, 288 P. 
354, 70 CalApp. 279. 

64. Pa—Eichelberger v. Barnltx, 1 
Yeates 307. 

65. Neb.—Stochl r. Caley, 67 N.W. 
783, 48 Neb. 786. 

66 C.J. p 589 note 25. 

Representations of fitness for agri¬ 
cultural purposes generally see In¬ 
fra | 65 b. 

• 6 . Neb.—Wlneberg v. Baker, 248 N. 

W 122. 128 Neb. 411. 

66 C.J. p 689 note 26. 

67. Conn.—Robert v. Pinberg, 84 A 
266, 86 Conn. 557. 

8.C.—Means v. Brtckell. 20 S.C.L. 667. 
Presence of timber generally see in¬ 
fra | 65 h. 

68. Ark.—Suter v. Mason, 227 8.W. 
782, 147 Ark. 505. 
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rigable land, 42 or upland, 74 and the quantity of land 
which is set out as an orchard 71 or is subject to 
overflow. 72 This is true where the satements take 
the form of an assertion that all of the land except 
a named amount possesses the particular quality or 
character mentioned. 72 Where a statement is dear¬ 
ly a mere estimate on such a matter, however, the 
result normally is otherwise. 74 

b. Boundaries 

Misrepresentations or concealment as to the position 
of the boundary lines on ths property sold may invali¬ 
date the sale. 

The seller’s misrepresentation as to the position 
of the boundary lines of the property may invalidate 
the sale where the falsely asserted boundaries form 
part of the inducement to buy and constitute a ma¬ 
terial factor in the sale, 76 as where land which 
would have formed part of the parcel conveyed, had 
the representations been true, is not included in the 
boundaries of the land actually sold and the part 
thus lost is a material part of the whole tract in 
quantity 74 or in value. 77 A statement that the land 
sold comprises one compact body or tract, if m 
fact untrue, is such a misrepresentation that fraud 
or misrepresentation affecting the validity of the 
sale may be predicated thereon. 72 Nondisclosure 
of the fact that land sold as a home site and standing 
near a public way is in fact separated from the 
highway so that there is no access to or from it 
has been held to be a concealment of such a charac¬ 
ter as to be capable of vitiating the sale. 79 This is 
true where buildings, driveways, and the like, con¬ 
nected with a particular tract and which from their 
location would be assumed to be wholly within it 
are on the boundaries of the land and to some extent 

69. Tex —Mason v. Peterson. Tex. 

Com.App. 250 8 W. 142. 

TO. Wash.—Haven v. Anderson. 151 
P 489. 87 Wash. 234. 

71. Cal—Williams v. Marshall. 235 
P.2d 372. 37 Cal 2d 445. 

86 C.J. p 590 note 31. 

78. Ala.—Thompson v. Lee, 81 Ala. 

292. 

Liability to overflow generally see 
infra | €5 b. 

73. Ark.—English v. North, 166 8. 

W. 577. 112 Ark. 489. 

66 CJ. p 590 note 38. 

74. Minn.—Twin Valley Citisens* 

State Bank v. Moebeck, 173 N.W. 

863, 143 Minn. 291. 

66 CJ. p 590 note 34. 

75b Cal.—Younis v. Hart. 138 P.2d 
838. 50 Cal.App.2d 09. 

Ga.—Puckett v. Reese. 48 8.R2d 297. 

203 Ga. 716. 

Ky.—Williams v. Reinert, 65 S.W.2d 

66, 851 Ky. 844. 
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He outside them. 24 A failure to reveal the location 
of a boundary does not vitiate the sale, however, 
where the circumstances are not such as to give 
rise to a duty of disclosure. 21 

c. Location 

A mlareprmentatlon as to the location of ths prop¬ 
erty involved may be around for a claim of fraud af¬ 
fecting the validity of the aale. 

A misrepresentation as to the location of the 
property involved may be ground for a claim of 
fraud affecting the validity of the sale. 22 Thus, a 
representation that the land sold is within or not 
over a stated distance from a named place or build¬ 
ing is such a representation as may vitiate the 
sale, 22 and the same rule applies where the land was 
wrongfully represented to be m a white neighbor¬ 
hood. 84 Mere statements that the property is welt 
located or desirably situated, however, being but ex¬ 
pressions of opinion, are incapable of so operating 2 ^ 
except where there are special circumstances enlarg¬ 
ing the right of reliance. 86 Although a statement 
that the property was within city limits may, under 
the circumstances of the case, constitute the basis of 
a proceeding to avoid the contract, 87 such a state¬ 
ment has been held of itself immaterial where there 
is no showing that property was more valuable be¬ 
cause included within the city limits. 22 

d. Identity of Land 

Misstatements as to the identity of the land sold' 
may serve as the basis for fraud which will avoid the 
male. 

When the seller points out, as that being sold, 
different property than he is actually selling, the 
misstatement as to identity is capable as servings 

166 AppDiv. 567. affirmed 113 N.E. 
1058. 218 N.Y. 745. 

82. Ala —Southern Land Develop¬ 
ment Co. v. Meyer, 159 So. 245, 230 
Ala. 40 

66 C.J. p 587 note 93. 

83. Minn—Nelson v. Berkner. 164 
N.W. 347. 139 Minn. 301. 

66 C.J. p 587 note 94. 

86. La.—Carpenter ▼. Skinner. 71 So. 
2d 133, 224 La. 848. 

85. Iowa.—Gate City Land Go. v. 

Heilman, 45 N.W. 760, 80 Iowa 477. 
Wash.—Baker-Boyer Nat. v_ 

Hughson. 31 P. 423, 5 Wash. 100. 

88L Maas.—Wiley ▼. Simons, 156 N. 
22. 23, 259 Mass. 159. 

87. Ala.—Southern Land Develop¬ 
ment Co. v. Meyer, 159 So. 345, 238 
Ala. 40. 

88 . Tex.—Landfried T, Civ. 

Apr. 214 RW. 847* 


[Wash—Darnell v. Noel. 208 P 2d 
| 1194, 34 Wash 2d 428—Algee v. 

Hillman Inv. Co., 123 P.2d 332, 12 
Wash.2d 672 
66 C.J. p 588 note 1. 

Right to rely on seller's representa¬ 
tions as to boundary see infra 8 68 
78. Ky.—Williams v. Reinert 65 S. 

W.2d 66. 251 Ky. 344. 

66 C.J. p 588 note 2. 

77. Ky.—Williams v. Reinert supra. 
66 C.J. p 588 note 3. 

78. Neb—Ross v. Summer, 78 N.W. 
264, 57 Neb 588. 

66 C.J. p 588 note 4. 

79. Ky.—Lainhart v. Gabbard, 89 8. 
W. 10. 28 Ky.L. 105. 

85 Del.—Dugan v. Bosco, Ch., 108 
A 2d 586. 

Neb.—O'Shea v. Morris, 198 N.W. 866, 
113 Neb. 103. 

BL N.Y.—Interborough Rapid Tran¬ 
sit Co. v. Littlefield, 149 N.Y.R 741. 
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as the basis for fraud which will avoid the sale. 8 * 
This is true where he misdirects a proposing pur¬ 
chaser -and misdescribes the features by which the 
land may be located and thereby induces a belief 
that a different tract is being sold than is actually 
the case. 80 

§ 65. — Quality, Character, or Condition 
of Land 

a. In general 

b. Natural characteristics and properties 

c. Improvements on land sold 

d. Collateral conditions affecting land or 

value thereof 

a. In General 

Misrepresentations of matters affecting the quality, 
character, condition, and resulting value of the prem¬ 
ises contracted for may be such in their substance as 
to affect the validity of the sale. 

While it has been said that the purchaser of real 
estate takes subject to the doctrine of caveat emptor 
to the extent of the ordinary physical conditions of 
the property at the time of the purchase, 91 and 
that there are no implied warranties in sales of real 
estate where the doctrine of caveat emptor is in 
full force, 82 misrepresentations of matters affecting 
the quality, character, condition, and resulting val¬ 
ue of the premises contracted for may be such in 
their substance as to affect the validity of the sale. 93 
No legal distinction exists, so far as concerns their 
availability to vitiate the sale, between a vendor’s 
misrepresentations as to the qualities of that which 


he actually owns and bis misrepresentations as to the 
qualities of something which he proposes to buy 
and then sell to the purchaser. 84 In the absence of 
any duty of disclosure, however, an omission to dis¬ 
close an extrinsic circumstance of such a character 
that it might tend to affect the other party’s esti¬ 
mate of the value of the property will not vitiate 
the sale, 86 and ordinarily, where there are no pe¬ 
culiar circumstances calling for disclosures, a pur¬ 
chaser, although having superior judgment of values, 
does not commit fraud merely by purchasing with¬ 
out disclosing his knowledge of value. 88 

b. Natural Characteristics and Properties 

Statements purporting to be descriptive of the qual¬ 
ities or conditions in or upon the land itself have been 
held in a variety of Instances to be capable of serving 
as the foundation of fraud or misrepresentation Invali¬ 
dating the sale. 

Statements purporting to be descriptive of the 
qualities or conditions in or upon the land itself 
have been held in a variety of instances to be capa¬ 
ble of serving as the foundation of fraud or mis¬ 
representation invalidating the sale. 87 

Topography . Statements purporting to be descrip¬ 
tive of topography have been held sufficient, 98 such 
as representations that all of the land is level 99 
and statements that the land is high and dry, 1 or 
has natural drainage. 2 According to some authority 
a statement that the land or some of it is available 
for building site purposes is merely a representa¬ 
tion of opinion, hence insufficient, 3 but there is oth¬ 
er authority to the contrary. 4 


M. Tex.—Williams v. Ritcheson, 
CivApp., 212 S W 2d 813, error re¬ 
fused. 

66 C.J. p 587 note 90. 

90. Colo—Plank v. Maxwell, 136 P. 

465, 25 Colo.App. 158. 

9L N.J.—Eckman v. Beihl, 184 A. 

430. 116 N.J.Law 308 
92. Md—Berger v. Burkoff, 92 A.2d 
376, 200 Md. 561. 

*3. Cal —Mains v City Title Ins. 

Co. 212 P 2d 873, 34 Cal 2d 580. 
Okl.—Flnefrock v Carney, 268 P.2d 
744 

Pa —Todd v Mase, Com. PL, 62 
Montg.Co. 219. 

66 C.J. p 590 note 35. 

BultabUity for certain purpose 

Expressions by vendor that certain 
property is suitable for a certain pur¬ 
pose, when in fact it is not, are mis¬ 
representations of a present material 
fact and are actionable—Gamble v. 
Beahm. 257 P.2d 882, 198 Or. 537. 
Osnylag capacity of ranch 

Statement by vendors* agent, who 
had operated ranch that ranch had 


been carrying 65 head of ewes, but 
that such number was not near what 
ranch would carry, and that he 
thought ranch would carry 250 ewes 
with their lambs the year around, 
with some supplemental feeding, con¬ 
stituted more than a mere expression 
of opinion.—Schuler v. Humphrey. 
257 P 2d 865, 198 Or. 458. 

94. Me.—Hotchkiss v. Bon Air Coal 
& Iron Co., 78 A. 1108, 108 Me. 34. 

95. Ala.—Sal tonstall v. Gordon, 33 
Ala. 149. 

Health regulation 

Vendors who knew department of 
health had declared certain lots to 
be unsuitable for sewage disposal by 
septic tanks but who did not disclose 
such fact to purchaser, in absence of 
express representation concerning 
use of septic tanks or showing that 
vendors knew that sale would not be 
made if nonsuitability was disclosed, 
were not guilty of actual fraud enti¬ 
tling purchaser to avoid contract— 
Kirven v. Blackett, 65 8.E.2d 791, 208 
Ga. 178. 


96. Ala.—Terrell v. Marion County. 
34 So.2d 160, 250 Ala. 235—Pratt 
Land A Improvement Co. v Mc¬ 
Clain. 13 So 185, 136 Ala. 452, 93 
Am S.R. 35. 

97. Iowa—Nolan v. Fitzpatrick, 173 
N.W 265. 186 Iowa 1226. 

96. Iowa.—Nolan v. Fitzpatrick, su¬ 
pra. 

66 C.J. p 590 note 38. 

99 . Iowa.—Nolan v. Fitzpatrick, su¬ 
pra. 

66 C.J. p 590 note 48. 

1. Fla—Riverside Inv. Co. v. Gib¬ 
son. 64 So. 439, 67 Fla 130 

Iowa.—Dtmond v. Peace River Val¬ 
ley, etc., Co., 166 N.W. 1032. 182 
Iowa 400. 

4 Cal.—McMahon v. Grimes, 275 P. 
440, 206 Cal. 526. 

66 C.J. p 590 note 45. 

6. Va.—Wren v. Moncure, S8 8.E 
(88. 95 Va. 869. 

66 C.J. p 590 note 46. 

4. Tex.—Dean v. Inglq 1 Tex.Unrep 
Cas. 186. 
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Sail. Statements purporting to be descriptive of 
the soil characteristics have been held sufficient,* 
such as misrepresentations of the fertility and pro¬ 
ductiveness of the soil,* or its depth , 7 and state¬ 
ments describing particularly the kind or class of 
soil,® or representing it as good bottom® or prairie 10 
land, or sediment soil , 11 or as being free from al¬ 
kali , 12 stones , 12 or hardpan . 14 A statement that the 
land sold is not a filled lot, but is solid earth, has 
been held capable of vitiating the sale; 1 * and the 
same result has been reached where it was rep¬ 
resented that the lot sold had a sand bathing beach . 16 
A statement that the purchaser could use septic 
tanks relates to the nature of the soil and the use to 
which the land is adaptable, and constitutes a rep¬ 
resentation of fact rather than a mere opinion as to 
future events or matters of future action by admin¬ 
istrative officials . 17 

Mineral resources . Representations which pur¬ 
port to be statements of fact and not mere statements 
of opinion as to the existence and character of 
the mineral resources of the land may be sufficient, 
such, for example, as the existence of mineral 
veins , 18 or their thickness , 10 the correspondence of 
ore-bearing rock with specimens exhibited , 20 the 
chemical constituency or character of the mineral 
present , 21 the presence on the land of marble , 22 the 
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amount of production of a mine during a preceding 
period of time , 22 or the amount of oil actually be¬ 
ing produced by a well . 24 The statement that the 
land is underlaid by large mineral deposits, without 
specification of any particular quantity, has, how¬ 
ever, been held not a ground for avoiding the sale 
in the absence of a showing that there were no min¬ 
erals present ; 26 and a declaration as to the sup¬ 
posed richness of mineral deposits, at least where 
it does not purport to be based on a past record or 
test, has been held insufficient , 26 although a con¬ 
clusion to the contrary has been reached where the 
speaker, from his personal investigation of the mine, 
knows or should know of the falsity of his state¬ 
ments when he utters them . 27 In the absence of 
circumstances creating a duty to disclose, the pur¬ 
chaser is under no duty to reveal to the vendor the 
existence or probable presence of mineral deposits 
in the land bargained for, and silence with respect 
thereto does not impair the validity of the con¬ 
tract ; 28 but a result to the contrary follows where 
such circumstances exist and the existence of min¬ 
erals 20 or quarries 30 is not revealed. 

Water supply . Representations which are such 
as may avoid the sale include representations that 
the land is well or adequately supplied with water , 31 


5. U.S—Herschberger v Woodrow- 
Parker Co. CCA Ohio. 276 P. 908. 
certiorari denied 42 S Ct. 270. 257 
U.S 661. 66 L Ed 422 

Minn —Schlauderaff v Wortham. 167 
NW 118, 140 Minn. 26. 

6. Mich—Gylea v. Stadel. 233 NW. 
339. 252 Mich 349. 

66 C J p 590 note 48. 

7. Cal.—Gould v. Escondido Valley 
Poultry Ass'n, 133 P 2d 448. 66 Cal 
App.2d 681. 

8. Cal—McMahon v. Grimes. 275 P. 
440. 206 Cal 526 

66 C.J p 591 note 49. 

I. Tex —Dean v. Ingle, l Tex Unrep 
Can 186. 

Wash.—Reilly v. Gottleb. 85 P. 675, 
43 Wash 9. 

10. Ind.—Gardner v. Mann, 76 N.E. 

417, 36 Ind.App. 694. 

Iowa.—Byers v McNeil, 76 N.W. 685 

1L Cal.—French v. Freeman. 217 P. 
515, 191 CaL 679. 

12. Iowa.—Nolan ▼. Fitxpatrick, 173 
N.W 255. 186 Iowa 1226 

66 C.J. p 591 note 53. 

13. Minn —Pennington v. Roberg. 
142 N W. 710. 122 Minn. 295. 

Wls—Linden v. Simon, 218 N.W. 184, 
195 Wis. 241. 

14. Cal.—McMahon v. Grimes, 275 P. 
440. 206 CaL 526. 

66 C.J. p 591 note 56. 


15. Cal—Tatham v. Pattison. 245 P 
2d 668, 112 Cal App 2d 18. 

66 C.J. p 591 note 56. 

16. Mich —Clark v. Bingham St 
Bingham. 244 NW. 206, 269 Mich. 
697. 

17- Ill—Handel man v. Arquilla, 95 
N E 2d 910, 407 Ill. 552 

18. U.S—Smith v. Richards, N.T.. 
13 Pet 26. 10 L Ed 42. 

66 C J. p 591 note 68 

19. U.S.—Alger v. Keith. Tenn.. 105 
F. 105, 44 CCA 371—Green v. 
Turner. C C.Wis, 80 F. 41, affirmed 
86 F. 837, 30 CCA 427 

20. US —Smith v. Richards. N.Y., 
13 Pet 26, 10 L Ed 42. 

21. Me—Hotchkiss v. Bon Air Coal, 
etc. Co. 78 A 1108, 108 Me 34. 

66 C.J. p 591 note 61 [a]. 

22. Conn.—Robert v. Finberg, 84 A. 
366, 85 Conn 557. 

23. U.S.—King v. Lamborn, Idaho, 
186 F. 21. 108 C.C A. 123. 

24. Pa.—Lowry v. McLane. 3 Grant 
333 

25. Iowa.—Dawson v. Graham. 48 
Iowa 378. 

66 C J. p 591 note 65. 

26. U.S.—Southern Development Co. 
v Silva. Cal.. 8 S.Ct. 881, 125 U. 
S. 247. 31 L Ed. 678. 

66 C.J. p 591 note 66. 
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27. Ky —Perkins v. Rice, Litt Sel 
Cas 218. 12 Am D. 298 

N.J.—Burrows v. Wene. Ch, 26 A. 
890. 

28. Ga.—Hatton v. Johnson. 103 S E 
233. 150 Ga 218. 

66 C.J. p 691 note 69. 

29. N.Y.—Livingston v. Peru Iron 
Co.. 2 Paige 390. reversed on other 
grounds 9 Wend. 511. 

3a Vt— Crompton v. Beedle. 75 A. 
331. 83 Vt 287. 30 LRA.N.S., 748. 
Ann Cas.l912A 399. 

31. Ark—Massey v Tyra, 234 S.W 
2d 759. 217 Ark 970. 

Cal —Season v. Griff. 274 P.2d 47, 127 
Cal App.2d 382. 

Wash—Gronlund v. Andersson, 227 
P *>d 741 38 Wash 2d 60. 

66 C.J. p 591 note 72. 

Water shut off nightly by water eoau 
paay 

Vendors, stating to purchasers of 
residence that all water which they 
wanted or could use was available 
and failing to reveal fact known to 
vendors that water was never sup¬ 
plied to residence by water company 
from 7 P. M. to 7 A. 1C., were guilty 
of fraud and misrepresentation of 
material fact, so as to entitle pur¬ 
chasers to rescind contract.—Sim¬ 
mons v. Evans, 206 8.W.24 295, 155 
Tenn. 252. 
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or that it is under irrigation 92 or can readily be irri¬ 
gated," or statements as to the presence of springs 
thereon , 94 or of brooks and ponds ; 99 but a state¬ 
ment which is only a prediction as to the future is 
ordinarily incapable of furnishing a ground for at¬ 
tacking the sale, such as a statement that the sup¬ 
ply of water will be or will remain of a certain quan¬ 
tity , 96 or that a projected but incomplete irrigation 
system will afford an adequate water supply . 37 

Timber. Statements to the effect that the land 
is covered with, or contains a large quantity of, 
timber are of such a nature as to be capable of in¬ 
validating the sale ; 93 and statements as to the 
absence of timber are equally capable of operating 
thus . 99 

Freedom from weeds . A representation that the 
land is free from weeds, or substantially so, is of 
such a nature that fraud or misrepresentation viti¬ 
ating the sale may be predicated on it . 40 

Liability to overflow . Statements that the land 
does not overflow 41 except in times of extraordi¬ 
nary flood , 42 or that it has never been flooded , 43 
or that practically none of it is subject to inunda¬ 
tion , 44 are sufficient as a basis for avoidance of the 
sale. 

Fitness for agricultural purposes. Representa¬ 
tions that the land is tillable or is good for farm¬ 
ing may, where the other circumstances required 


to avoid the sale on the ground of misrepresentation 
or fraud are present, be sufficient ; 49 and so may 
statements that it is suitable for the raising of par¬ 
ticular products , 46 and elaborations of such state¬ 
ments such as a representation that meadow land 
can be mowed with a machine . 47 However, a state¬ 
ment that the land will produce a named quantity 
of agricultural products has been held insufficient . 43 

c. Improvements on Land Sold 

Representations as to the existence and condition of 
Improvements on the land forming the subject matter 
of the said are of such a character that they may vitiate 
the agreement. 

Representations as to the existence of improve¬ 
ments on the land forming the subject matter of 
the sale are of such a character that they may viti¬ 
ate the agreement ; 49 such as statements referring to 
the existence or condition of fences , 90 wells , 91 irri¬ 
gation dams , 92 tiling or drains , 99 orchards , 94 and 
gardens ; 99 and this is true of representations that 
specified steps looking to a contemplated improve¬ 
ment or development of the land have already been 
taken , 96 that the land can be tiled conveniently , 97 
or that an agreement for tiling has been made with 
an adjoining landowner . 93 The statement that 
there are improvements of a certain value on the 
land, without stating their nature, is not sufficient, 
however, since men may differ as to what consti¬ 
tute improvements . 59 


32. Wash —Lindsay v. Davidson, 107 
P. 614, 67 Wash 617. 

66 C.J. p 691 note 73. 

33. U S —Lone Star Immigration Co. 
v. Johnson, CCA.Wis., 278 F. 616. 

66 C.J. p 691 note 74. 

8i Ark.—McCracken v. Bangs, 229 
S.W. 730, 148 Ark. 666. 

66 C.J. p 691 note 75. 

35. Conn.—Robert v. Finberg, 84 A. 
366, 85 Conn. 657. 

36. Iowa.—Clark v. Ralls, 50 Iowa 
276. 

66 C.J. p 592 note 77. 

Statements as to future in general 
see supra 8 56 c. 

37. Colo.—Madsen v. Carpenter, 190 
P. 528, 68 Colo. 432. 

38. Minn.—Bonness v. Falsing, 106 
N W. 909, 97 Minn. 227. 114 Am.S.R. 
707. 

66 C.J. p 592 note 80. 

Representation that specified Quan¬ 
tity is timbered see supra I 64 a. 

38. Iowa.—Peterson v. McManus, 
172 N.W. 460, 187 Iowa 522—Byers 
v. McNeil, 76 N.W. 685. 

40. Minn.—Woodward v. Western 
Canada Colonisation Co., 158 N.W. 
706, 124 Minn. 8. LJELA.1917C 270. 

46 CJ. p 592 note 82. 


41. Iowa.—Gray v. La Plant, 167 N. 
W. 648, 183 Iowa 844. 

66 C J. p 592 note 83. 

42. Ark.—Yeates v. Pryor, 11 Ark. 
68 

Ill— Gilbey v. Hamlin. 130 N.E 702. 
297 Ill 258. 

43. Cal.—Stowe v. Nieto, 162 P.2d 
837, 71 Cal.App 2d 375. 

44. US.—Boyce v. Grundy, Tenn, 3 
Pet. 210. 7LEd. 656. 

Miss —Alexander v. Beresford, 27 
Miss. 747. 61 Am.D. 538. 
Representation that only named 
amount is subject to overflow see 
supra 8 64 a. 

45. Iowa.—Nolan v. Fitzpatrick, 173 
N.W. 255, 186 Iowa 1226. 

66 C.J. p 692 note 86. 

Representation that particular quan¬ 
tity is cultivable or under cultiva¬ 
tion see supra 8 64 a. 

44. S.D.—Rodgers v. Johnson, 196 
N.W. 295, 47 S.D. 131. 

66 C.J. p 592 note 87. 

47. Wls.—Risch v. Von LUlienthal, 
34 Wis. 250. 

48. Cal.—Rendell v. Scott, 11 P. 
779, 70 Cal. 514. 

Or.—Bell v. Spain, 222 P. 822, 223 P. 
285, 110 Or. 114. 
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49. Iowa.—Mohler v. Carder, 85 N. 

W. 647, 73 Iowa 582. 

66 C.J. p 592 note 90. 

60u Mo —Cllnkenbeard ▼. Weather¬ 
man. 67 S.W. 767, 167 Mo. 105. 

5L Mont —O'Connor ▼. Whltesitt, 
193 P.2d 365. 121 Mont. 257. 

66 C.J. p 593 note 92. 

Quality sad capacity 

Mont—O'Connor v. Whltesitt. supra. 

52. Wash —Lindsay v. Davidson, 107 
P. 514, 57 Wash 517. 

53. Iowa.—Hanson ▼. Olson. 201 N. 
W. 36—Gray v. La Plant, 167 N.W. 
648, 183 Iowa 844. 

54b U.S.—Vanderbilt v. Bishop. 188 
F 971, affirmed 199 F. 420, 117 C. 
C.A. 652. 

66 C.J. p 593 note 95. 

66. Ky.—Annis v. Ferguson, 84 8.W. 

553, 27 Ky.L. 66. 

66 C.J. p 693 note 96. 

53. N.Y.—Oliver v. Bennett, 65 N.Y. 
569. 

57. Ill.—Gilbey v. Hamlin. 130 N.E. 
702, 297 BL 258. 

58. I1L—Gilbey v. Hamlin, supra. 

59. Mo.—Hodges v. Torrey, 28 Mo. 
99. 
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Buildings. Although a statement by the vendor 
that a house was in good condition has been held to 
be an expression of opinion rather than of mate¬ 
rial facts, 60 representations as to the existence, 
character, or condition of buildings on the land are 
of such nature that avoidance of the sale for fraud 
and misrepresentation may be, and has in a number 
of cases been, predicated thereon. 61 Likewise, state¬ 
ments as to sewage disposal facilities of buildings 
on the land may invalidate the sale. 62 A statement 
that a public building, such as a schoolhouse, be¬ 
longs to and passes with the land has, however, 
been held ordinarily not to be capable of vitiating the 
sale. 63 The vendor does not owe to the purchaser 
the duty to disclose to him the dangerous condition 
of the premises. 64 So, where there is no hidden de¬ 
fect in construction or condition of a building a 
vendor is ordinarily under no obligation to explain 
to the purchaser its detail or plan of construction, 
a failure to do so not impairing the validity of the 
contract, 65 and a failure to explain that a building 
in two units had one wall of the two units in com¬ 
mon will not vitiate the sale, in the absence of cir¬ 
cumstances giving rise to a duty of disclosure. 66 A 
purchaser who although having ample opportunity 
to inspect or obtain expert inspection of a building 
elects not to do so and accepts as true the state¬ 
ment of the broker that the building is not in¬ 
fested with termites is not entitled to assert that he 
has been misled by the representations. 67 

d. Collateral Conditions Affecting Land or Val¬ 
ue Thereof 

(1) In general 

(2) Accessibility 

(3) Cost or price 

(4) Existing or projected enterprises or 

improvements in vicinity 

(5) Leases, tenancies, and rentals 
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(6) Other transactions, dealings, or of¬ 
fers affecting property or indicat¬ 
ing its value 

(1) In General 

The representation or concealment In order to be 
effective to vitiate the said need not be concerning mat¬ 
ters intrinsic to the subject matter but may be as to 
extrinsic circumstances or conditions accidentally con¬ 
nected with, or bearing on, the sale at the time of the 
contract; and miscellaneous statements, representations, 
or concealments have been held of a character, or not 
of a character, to afford a basis for a claim of fraud 
and misrepresentation, according to the circumstances 
of the case. 

The representation or concealment in order to be 
effective to vitiate the sale need not be concerning 
matters intrinsic to the subject matter but may be as 
to extrinsic circumstances or conditions accidentally 
connected with, or bearing on, the sale at the time 
of the contract. 63 The circumstance that the rep¬ 
resentation in form relates to land other than that 
forming the subject matter of the sale is not neces¬ 
sarily conclusive against its being available to in¬ 
validate the agreement 60 Although the matters rep¬ 
resented or concealed may be collateral to the subject 
matter of the transaction, however, they must never¬ 
theless be matters affecting directly the essence and 
substance of the agreement and not merely of col¬ 
lateral inducement. 70 

The vendor’s statements as to the race of the 
people residing in the vicinity of the property have 
been held of such character as to afford a basis for 
a claim of fraud and misrepresentation, 71 as have 
statements by the purchaser that the town where 
the land is situated is dying, 72 or representations as 
to the climate prevailing where the land is lo¬ 
cated, 73 or as to the harmless effect of dust from 
a nearby industrial plant on the land sold. 74 This 
is true of a representation that there is a binding 
and effective scheme of restrictions as to the quality 
and character of buildings or enterprises to be per- 


•Ol Va—Henning v. Kyle. 56 S.E. 
2d 67. 190 Va. 247. 

61. Pa.—Lake v. Thompson. 77 A.2d 
864. 866 Fa. 862. 

Tex—Passero v. Loew. CIv.App.. 259 
S.W.2d 909, error refused no re¬ 
versible error. 

66 C. J. p 598 note 8. 

Re pre se nt a t ion that building Is toe- 


N.T.—Montague v. Bank for Savings 
In City of New York. 48 N.Y.S.2d 
821. 181 Mise. 868. 


Representations by vendor that 
buildings on farm sold were Insured 
were material.—Thomas v. 

187 A. 275. 108 Vt. 868. 
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63. Ohio.—Johnson v. Tilden, 23 
Ohio Cir.Ct ,N S. 161. 

66 C.J. p 593 note 4. 

63. Wash.—George v. Bingham. 192 
P. 980. 113 Wash 89. 

64. Tenn.—Ropeke v. Palmer, 6 
Tenn.App. 848. 

65. N. J.—Freedman v. Kensieo Real¬ 
ty Co.. 131 A. 916, 99 N.J Eg. 115. 

66. N.J —Freedman v. Kensieo Real¬ 
ty Co., supra 

67. Fla—Davis v. Dunn, 58 8o.2d 
589. 

68. N.Y.—Masterton v. Beers, 29 N. 
Y.Super. 868. 

66 GJ. P 598 note 8. 
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66. Del.—Webster v. Palm Beach 
Ocean Realty Co., 189 A. 457, 16 
Del.Ch. 15. 

70l Del.—Webster v. Palm Beach 
Ocean Realty Co., supra. 

71. La—Carpenter v. Skinner, VI 
So.2d 128. 224 La 848. 

66 C.J. p 598 note 96, 

fg. Mich.—Swlmm v. Bush, 28 lMch. 
99. 

78. Cal.—Harris v. Miller, 285 P. 

981, 196 CaL 8. 

66 GJ. p 598 note 98. 

74b Wash.—Rummer ▼. Throop. 281 
P.2d 818, 38 Wa*h.2ft 624. 
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mitted in the subdivision of which the land sold 
forms a part 75 The probability that part of the 
realty may be taken in condemnation proceeding 
may have such an influence on the value of the 
realty and its fitness for some intended use as to 
justify avoidance of the contract on the theory of 
fraud. 76 

Statements of the income which has been derived 
in past years from the property have been held to 
be of such character as to be capable of affording 
a basis for avoiding the sale, 77 and so is a state¬ 
ment of the operating costs incident to the use of 
the realty, 76 or a representation of the existence of 
a local market for a named amount of the product 
of the land. 79 Where the sale of land and of a 
business or professional practice or an interest there¬ 
in is one unified transaction, misrepresentations as 
to the income from, or condition of, the business 
or practice may vitiate the whole transaction, includ¬ 
ing sale of the land. 80 

Ordinarily an exaggerated estimate as to the fu¬ 
ture income from the land is not such a statement 
as will vitiate the sale; 81 nor is a statement that 
the buyer will be able, within a particular time, to 
pay for the lot or to raise a specified amount by the 
sale of the products of the land 82 or by a resale of 
a certain quantity of the land itself. 88 A representa¬ 
tion that the janitor receives less than he in fact 
does, without stating any contract or other en¬ 
forceable right to such compensation, is not suffi¬ 
cient; 84 and a representation as to the taxes which 
will be assessed against the property in the future 
is not of such nature as to afford a foundation for 
attacking the validity of the sale; 85 but a represen- 
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tation with respect to past and current taxes is. 66 
A representation by the speaker that the other par¬ 
ty is mismanaging, wasting, or jeopardizing his es¬ 
tate cannot be used by such other party as a basis 
for avoiding the sale. 87 

Where there is a duty of disclosure, concealment 
by the purchaser of the existence of convenient 
methods for the discharge of assessments known to 
exist against the property is sufficient to invalidate 
the sale, 88 and so is the nondisclosure, where a 
remainder interest forms the subject matter of the 
sale, of the fact that the life tenant is dying; 89 
but, in the absence of any such duty, nondisclosure 
of the scarcity m the vicinity of the raw material 
to be used m an enterprise conducted on the land 
sold and to the finishing of which it is adapted and 
has been devoted, has been held not to vitiate the 
sale; 90 and the same has been held as to a failure 
to reveal that a demonstration farm shown to pro¬ 
spective purchasers in the vicinity of the land sold 
is being operated at a loss. 91 

(2) Accessibility 

Statements as to the existence or width of abutting 
ways or streets, or representations that the premises 
are bounded by public alleys or streets, or that the 
land lies on a good road, or Is accessible to water trans¬ 
portation, and the like, may be of such nature as to 
affect the validity of the sale. 

Statements which may be sufficient to affect the 
validity of the sale include statements as to the 
existence of abutting ways or streets, 92 or their 
width, 98 or representations that the premises arc- 
bounded by public alleys 94 or streets, 95 or that the 
land lies on a good road; 96 and misrepresentations 


75. Ga.—Campbell v. Empire Land 
Co. v 137 S E 240. 163 Ga. 815. 

7V. Cal.—Lansburgh v. Market St. 
By. Co.. 220 P.2d 423. 98 Cal.App 2d 
426. 21 A.L.R.2d 786. 

77- Ark.-—Miller v. Porter, 238 S.W. 
2d 940, 218 Ark. 841 

Wash.—Jenness v. Moses Lake De¬ 
velopment Co., 234 P.2d 865, 39 
Wash 2d 151. 

66 C.J. p 598 note 5. 

Rentals see infra subdivision d <5) 
of this section. 

78. Me.—Hotchkiss v. Bon Air Coal, 
etc., Co., 78 A. 1108, 108 Me. 34. 

Mich.—Chanter v. Venetian Proper¬ 
ties Corporation, 226 N.W. 838. 254 
Mich. 468. 

78. U.8.—King v. Lam born, Idaho, 
186 F. 21, 108 C.CJL 123. 

80l Wash.—Bliss v. Clebanck, 238 P. 
979, 136 Wash. 82. 

U CJ. P 598 note 8. 


8L Ill—Pustelniak v. Vilimas, 185 
NE 611. 352 Ill 270. 

66 C.J. p 598 note 2. 

88. Ark—Wright v. Boltz. 113 S.W. 

201, 87 Ark. 567. 

66 C.J. p 598 note 3. 

83. Cal.—Tahoe Pines Co. v. New¬ 
man. 210 P. 445. 59 Cal.App 186. 

Ill—Brady v. Cole, 45 N.E. 438, 164 
Ill. 116. 

84. N.Y.—Kranz v. Lewis. 100 N.Y.S. 
674, 115 App.Div. 106, 37 N.Y.Civ. 
Proc 368. dismissed 81 N.E. 1168, 
188 N.Y. 579. 

85. Ill—Morel v. Masalski. 164 N.E 
205, 333 Ill. 41. 

Mich —Burlingame v. B. E Taylor 
Realty Co., 226 N.W. 562, 247 Mich 
109 

86. Mich.—Chanler v. Venetian 
Properties Corp., 236 N.W. 838, 254 
Mich. 468. 

Minn.—Clark v. Thorpe, 135 NW. 
287, 117 Minn. 202. 

87. La.—Laenger v. Laenger, 70 So. 
501, 138 La. 532. 
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88. N.Y.—Jones v. Jones, 24 N E 
1016, 120 N.Y 589. 

88. Ky —Hays v Meyers, 107 R W 
287, 139 Ky 440, 32 Ky L. 832. 17 
L.R.A..N.8, 284, 139 Am.S.R 493 

9a Ky.—Smith v. Fisher. 5 JJ 
Marsh. 188 

91. La.—Davitt v. Long-Bell Farm 
Land Corporation, 110 So. 88, 162 
La. 69. 

92. Wash.—Friday v. Parkhurst, 43 
P. 362, 13 Wash 439. 

66 C.J. p 593 note 11. 

9a Wis—Grelling v. McLean, 107 
N.W. 339. 128 Wis. 440. 

66 C J. p 593 note 12. 

94b Cal.—Shultz v. Redondo Imp. 
Co., 105 P. 118, 156 Cal. 439. 

95. Cal.—Shermaster v. California 
Home Bldg. Loan Co., 181 P. 409, 
40 CaLApp. 661. 

66 C.J. p 594 note 14. 

9a Mo.—Cllnkenbeard v. Weather¬ 
man, 67 S W. 757, 157 Mo. 105. 

66 C.J. P 694 note 15. 
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as'to the extent of a private right of way over ad¬ 
joining land have also been held of such nature as 
to affect the validity of the sale. 97 So too, misrep¬ 
resentations with respect to water transportation 
have been held sufficient, as, for instance, a state¬ 
ment of the right of access to a nearby stream, 98 
or of the existence of a harbor at or near the 
place where the lands are located, 99 or an assertion 
that timber lands are accessible to navigable water 
courses whereby logs can be floated to market con¬ 
veniently and easily 1 or can be floated off annually 
when it can be done at most only every other year. 2 
Moreover, misrepresentations as to the accessibil¬ 
ity of gas, sewage, or water mains may serve to 
invalidate the sale. 3 Nondisclosure of the fact that 
there is an intervening strip, not owned by the ven¬ 
dor and over which there is no right of passage, be¬ 
tween the tract sold and a nearby public way, has 
also been held such a concealment as is in its na¬ 
ture capable of affecting the validity of the sale. 4 

(3) Cost or Price 

A misrepresentation or concealment as to the actual 
cost of, or price paid for, the property may or may not, 
according to the circumstances, be of such character as 
to afreet the validity of the sale. 

In the absence of some special circumstance such 
as a relation of trust and confidence between the 
parties, 6 a misrepresentation as to the actual cost 
of, or price paid for, the property is not, according 
to some authorities, of such character as to affect 
the validity of the sale; 6 but such a statement has 
been held by other authorities to be a statement of 
fact bearing on the question of value and capable of 
vitiating the sale. 7 Where there is a duty of disclo¬ 
sure, failure to reveal the price paid for land may 
operate in a like manner , 8 otherwise, it will not 9 

Best price at which offerer is willing to bargain . 
A statement by either party that a figure named is 
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his* best offer has been held not to be such as to be 
capable of vitiating the sale, in the absence of any 
fiduciary relation ; 10 but where such a relation ex¬ 
ists, a representation of that character may be suffi¬ 
cient. 11 Moreover, a misrepresentation as to the 
lowest price at which a third person, falsely as¬ 
serted to be the speaker’s principal, will sell has been 
held sufficient. 12 The sale will not be invalidated by 
nondisclosure by the vendor of the fact that he has 
already determined to sell the property at a given 
price, previously offered by the purchaser and sub¬ 
sequently increased by the latter before consumma¬ 
tion of the sale, 13 or that in fact he has signed a 
deed conveying the land for the smaller considera¬ 
tion at the time the larger offer is made. 14 

(4) Existing or Projected Enterprises or Im¬ 
provements in Vicinity 

Representations that particular improvement pro¬ 
jects or structures of a character to increase the value 
of the property have already been erected, commenced, 
or contracted for, are of such nature that fraud or mis¬ 
representation affecting the sale may be predicated 
thereon, as also are statements by the seller that he is 
about to erect improvements, when no such intention 
exists; but the rule is otherwise if there is a bona flder 
intention or expectation, when the statement is made, 
that the improvement will bef made. 

Representations that particular improvement proj¬ 
ects or structures have already been erected, com¬ 
menced, or contracted for, or enterprises started 
to operate, or are m progress in the neighborhood, 
which are of a character to increase the value of 
property thereabouts, are of such a nature that fraud 
or misrepresentation affecting the sale may be predi¬ 
cated thereon. 15 Furthermore, a statement by the 
seller that he is about to erect on adjoimng land 
retained by himself certain structures, or engage in 
enterprises of a character to increase the value of 
the property sold, when no such intention exists, 
has in some jurisdictions, and under some circum- 


97. Md.—Keating 1 v. Price. 68 Md. 
632. 

98. Md.—Keating v. Price, supra. 

99. Pa.—Miles v. Stevens, 3 Pa. 21, 
45 Am D. 621. 

1. N T.—Hammond v. Pennock, 61 
N.T. 146. 

9. U.S.—Mason v. Crosby. CC.Me., 
16 F Cas No.9,234, 1 Woodb & M. 
342—Smith v. Babcock, CC.Mass, 
22 F.Cas.No 13.009, 2 Woodb. 4k M. 
246. 

3. N.J.—Crane v. Rentschler, 98 A. 
671. 88 N.J Law 660. affirmed 99 A. 
*1070. 89 N.J.Law 710. 

66 C J. p 694 note 21. 

Irrigability see supra subdivision b 
of this section. 

i Ky.—Lainhart v. Gabbard, 69 S. 
W. 10, 28 Ky.L. 106. 


5. Ill —Banta v. Palmer. 47 Ill. 99. 

66 C J p 596 note 52 

8. Ky —Best v. Blackburns, Litt. 

Sel Cas. 51. 

66 C J. p 596 note 53. 

7. Tenn —Rose v. Foutch, 4 Tenn. 
App. 495. 

66 C.J. p 596 note 56. 

The weight of authority, especially 
in the more modern cases, is that a 
misrepresentation as to cost will af¬ 
ford ground for relief in equity.— 
Rose v. Foutch. supra. 

8. Mass—Fardy v. Buckley, 121 N. 
E. 77. 231 Mass. 377. 

9. Cal —Hagge v. Drew, 165 P.2d 
461. 27 Cal.2d 368. 

10. Fla.—Huttig v. Nessy, 130 So. 
605. 100 Fla. 1097. 

66 C J. p 596 note 57. 
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11. Mich—Norris v. Home City 
Lodge No. 536. 168 N.W. 936, 203 
Mich. 40 

N.T.—Ringler v. Reynolds, 18 N.T.S 
877, 64 Hun 635. affirmed 35 N.E. 
204, 139 N Y. 613. 

12. Colo—Dunshee V. Novotny, 233 
P. 1114, 77 Colo 6. 

13. Me—Morrow v. Moore, 57 A. 81, 
98 Me 373. 99 Am.S.R. 410. 

14. Me.—Morrow v. Moore, supra. 

15. Cal.—Wilson v. Kigali 4k Veee- 
lich. 33 P.2d 455, 138 CaLApp. 760. 

Ill—Veazey v. Summers, 26 N.E.2d 
626, 304 IlLApp. 340. 

66 C.J. p 594 note 23. 



Pa.—Lake v. Thompson, 77 JL2d 364, 
366 Pa. 3*2. 
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stances, been beld a basis for fraud affecting the 
sale; 16 bat there is other authority to the con¬ 
trary; 17 and, in any event, if there is a bona fide 
intention or expectation that such improvement will 
be made, when the representation is made, the state¬ 
ment is not available for that purpose. 18 

Similar principles are followed where the mis¬ 
representation is not as to the future conduct of 
or improvements by the vendor himself, but by 
third persons. 19 A false representation that financ¬ 
ing or other arrangements for the proposed improve¬ 
ments have already been completed, 20 or that neces¬ 
sary action therefor on the part of governmental 
authorities has been taken, 21 is of such a character 
as may affect the validity of the sale. News of pos¬ 
sible or projected improvements in the locality 
amounting merely to trade talk, just as other deal¬ 
er’s talk generally, affords no basis for a claim of 
fraud or misrepresentation affecting the sale. 22 In 
the absence of any special circumstances creating a 
duty of disclosure, concealment by the purchaser 
from the vendor of projected development or ex¬ 
ploitation in the vicinity, likely to increase the value 
of the land sold, does not affect the validity of the 
sale. 22 

If the party claiming to have been deceived has as 
much knowledge of the facts as the other party, or 
has an opportunity to investigate and discover the 


intentions of third persons or the likelihood of their 
making improvements, the ordinary rules with re¬ 
spect to knowledge and the opportunity of examina¬ 
tion apply; 24 and this is true where the representa¬ 
tion which might be investigated is that the improve¬ 
ment, whether by the vendor or another, has already 
been started 22 or that there is an existing contract 
with a third person to make it. 22 

(5) Leases, Tenancies, and Rentals 

Misrepresentations by the vendor ae to the term* 
or provleione of outstanding leases, or the rentals ac¬ 
tually being paid him or legally oollectlble on thd prop¬ 
erty, or the number of vacaneles In the rented portions 
of the property sold have been held to be of such char¬ 
acter as to be capable of Invalidating the sal* 

A misrepresentation by the vendor as to the terms 
or provisions of outstanding leases has been held 
to be of such character as to be capable of invalidat¬ 
ing the sale. 27 A false statement by the vendor of 
the rentals which are actually being paid him on the 
property, or of the net rental income from it, is suffi¬ 
cient to operate thus; 28 and so is a false state¬ 
ment as to the legally collectible rental. 29 Other 
representations of such character that they may 
vitiate the sale include representations as to the 
number of apartments vacant in an apartment house 
at the time it is sold, 20 the length of time during 
which such vacancies had existed, 21 and statements 
as to the duration of an existing lease, 22 or that 


ML Cal.—Wilson v. Kigali ft Vese- 
lich, S3 P.2d 465. 138 Cal App. 760. 
Mich.—Gower v. Wieser, 256 N.W. 
603. 269 Mich. 6. 

N.J.—Wilkinson v. Wildwood Strand 
Realty Co., 170 A. 839. 115 N.J.Eq. 
373. 

66 C.J. p 694 note 24. 

17- Neb.—Perkins v. Lougee, 6 Neb. 

220 . 

66 C.J. p 594 note 25. 

IS. Mich—Schnlts v. Grand River 
Ave. Development Co.. 259 N.W. 
900. 271 Mich. 253. 

Ohio-—Coral Gables v. Schmieding. 

App.. <8 N.E.2d 152. 

€6 C.J. p 594 note 26. 

Ml Fla.—Sutton v. Gulf Life Ins. 

Co., 139 So. 828. 138 Fla. 692. 
Mich.—Schnits v. Grand River Ave. 
Development Co., 259 N.W. 900, 
271 Mich. 253. 

Wis —Alropa Corp. v. Flatley. 277 N. 

W. 108, 226 Wis. 661. 

66 C.J. p 595 note 27. 

SOL Cal.—Wilson v. Kigali A Vese- 
lich, 33 P.2d 455. 138 CaLApp. 760. 
66 a J. p 595 note 28. 

81. W.Va.—Martin v. South Blue- 
Held Land Co., 94 S.E. 493. 81 W. 
Va. 62. 

SSL Philippine.—Tang Ah Chan v. 
Gonzales, 52 Philippine 180, 


23. Pa.—Standard Steel Car Co. v. 
Stamm, 56 A. 954, 207 Pa. 419. 

66 C.J. p 595 note 34. 

Circumstances giving rise to duty to 
disclose see supra § 57 b. 

24. SC —Mobley v. Quattlebaum, 85 
8 E. 585. 101 S.C. 221. 

66 C.J. p 595 note 35. 

Existence of opportunity to Inspect 
or investigate generally see infra 
§ 68 . 

Knowledge of facts misrepresented 
or concealed see infra §68. 

25. Wash.—Washington Cent Imp. 
Co. v. Newlands. 29 P. 266, 11 
Wash. 212. 

26. Wash—Washington Cent. Imp 
Co. v. Newlands, supra. 

27. Fla.—Morris v. Ingraffla, 18 So. 
2d 1. 154 Fla. 432. 

N.T.—McQuade v. Maidman, 94 N.T. 
S 2d 597, 276 App.Dlv. 347—Kresh- 
over v. Berger, 119 N.T S. 737, 135 
AppJ>iv. 27—P. 8. A A. Realties v. 
Lodge Gate Forest, 127 N.Y.8.2d 
216, 205 Misc. 245. 

SSL La.—Overby v. Beach, 65 So. 2d 
872, 220 La. 77. 

N.M.—Thrams v. Block, 86 P.2d 988, 
43 N.M. 117. 

N.T.— P. 8. ft A. Realties v. Lodge 
Gate Forest, 127 N.Y.S.2d 316, 205 
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Misc. 245—Windsor Residences v. 
201 East 18th St. Corp.. 25 N.Y.S. 
2d 329 

N C —Gray v. Edmonds, 62 S.E.2d 77. 

232 N.C. 681. 

66 C J p 595 note 39. 

29. Ky—Kackley v. Webber. 220 S. 
W 2d 687, 310 Ky. 285. 9 A L R 2d 
500. 

La.—Overby v. Beach. 65 So 2d 873. 
220 La. 77. 

Begftstratioa la rent ooatrol oSloe 
Covenant by vendors in contract 
under seal for sale of two-family 
house that one suite therein, actually 
registered at rent control office at a 
rental of only 880 per month, was 
registered for not less than 8100 per 
month constituted a material misrep¬ 
resentation as to a matter of fact 
susceptible of actual knowledge, for 
which vendors were responsible.— 
Enterprises, Inc. v. Cadrinale, Mass, 
118 N.E.2d 740. 

30. Wash.—Bliss v. Clebanck, 238 P. 
979, 136 Wash. 32. 

66 C.J. p 696 note 43. 

3L Wash.—Bliss v. Clebanck, supra. 

32. Md.—Telma v. Gingell, 146 A. 
221, 157 Md. 411. 

Mich.—Lackovic v. Campbell, 195 N. 
W. 796, 226 Mich. L 
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there is a responsible tenant ready to take the prop¬ 
erty for a certain term at a named rent 89 

Representations merely as to what the rental value 
is, without allusion to the rentals actually received 
therefrom, are a mere expression of opinion and 
fraud cannot be predicated thereon, 84 provided the 
estimate is honestly made; 86 and this is true of 
statements as to the amount for which the property 
can be rented. 88 A statement that the tenants are 
paying for gas without any statement that they are 
under a duty by contract or otherwise to continue 
to do so does not affect the validity of the sale. 87 A 
statement that the premises are occupied in a law¬ 
ful manner or in compliance with legal require¬ 
ments is not, it has been held, of such character 
as to impair the validity of the sale ; 38 and a state¬ 
ment that there was hardly ever a vacancy in prem¬ 
ises let to transients has been held mere ''dealer’s 
talk” or “puffing,” and hence not of a character to 
vitiate the sale 39 

Concealment . Where a duty of disclosure exists, 
concealment by the purchaser from the vendor of 
the provisions and terms of outstanding leases has 
been held sufficient to invalidate the sale ; 40 but non¬ 
disclosure of the purchaser’s former tenancy under 
the vendor's guardian is not, m the absence of any 
duty to disclose, fraud on which the invalidity of 
the contract can be predicated. 41 The mere conceal¬ 
ment of a concession made to a tenant is not such a 
misrepresentation as would warrant invalidating 
the sale where the lessee was not released from 
paying the rental shown by the lease. 42 The rule 
of caveat emptor does not apply where the vendor 
undertakes to make representations as to rentals 
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without making a full and complete disclosure of 
what he professes to reveal. 48 

(6) Other Transactions, Dealings, or Offers 
Affecting Property or Indicating Its 
Value 

Representations of other transactions, dealings, or 
offers affect I no the property or indicating Its value may 
affect the validity of the sale. 

Although it has been held that a representation 
that other lots in the same and adjoining addi¬ 
tions are rapidly selling at the same price as that 
for which the lot forming the subject matter of 
the sale is offered is a mere statement of opinion and 
hence ordinarily incapable of vitiating the sale, 44 
there is other authority holdmg sufficient for that 
purpose a statement that such lands are being held by 
the owners at that price, 46 that the vendor has not 
sold other tracts owned by him in the neighborhood 
at a lower price, 48 or has sold them at a higher 
price, 47 or that such lots have been sold with an obli¬ 
gation attached to each sale that the purchaser build 
thereon within a reasonable time, where there is no 
such obligation annexed to the other sales. 48 

Representations of the fact of sale of another 
lot or other lots in the vicinity have been held to 
affect the validity of the sale where such repre¬ 
sentations operate as an inducement to the pur¬ 
chase of that bargained for. 49 So the validity of 
the sale may be attacked on the ground of a false 
representation that no agreement to sell the land 
to another has been made, 60 or is subsisting, 61 a 
representation that the vendor has agreed to sell 
the land originally contracted for to another, where¬ 
by the purchaser is induced to relinquish his rights 


33. N.T.—Sets v. Pl&is&ntln, 65 N 
TS. 70. 52 AppDlv. 206 

34. Neb.—McKibbin v. Day, 98 NW. 
846. 71 Neb. 280 

85. N.M—Wilson v. Robinson. 155 
P. 782. 21 N.M. 422 
66 C.J. p 595 note 41 [&]. 

38. Ill.—Fisher v. Burks, 113 N.E 
711. 274 Ill. 863. 

37. N.Y.—Krans ▼. Lewis. 100 NTS. 
674. 115 App.Dlv. 106. 87 N.Y.Civ 
Froc. 868. dismissed 81 N.EL 1168. 
188 N.T.S. 70. 

38. N.T.—Abraham ▼. Wechsler. 200 
N.T.S. 471, 120 Mlsc. 811, affirmed 
206 N.T.S. 877. 210 AppDlv. 876. 

33. Or.—Miller v. Protrka. 238 P.2d 
758. 198 Or. 585. 

ROM 

Or.—Miller v. Protrka. supra* 

40. N.Y.—Jones v. Jones, 24 N.B. 
1016. 120 N.T. 589. 

41. Ala.—Baltonstall v, Gordon, 23 
Ala. 143. 


42. Mass.—Exchange Realty Co. v. 
Bines. 18 NE2d 425 v 302 Mass. 93. 

43. D C.—Borzillo v. Thompson. 

Mun^App, 57 A 2d 195. 

Proceedings ponding before rent ad¬ 
ministrator 

Where vendor knew that purchaser 
wanted apartment building as an in¬ 
vestment and not for personal occu¬ 
pancy but vendor stated merely that 
rent for second floor apartment was 
| $150 a month furnished, and failed to 
disclose that on the test date under 
rent act, rent on same apartment was 
$60 a month, unfurnished, and also 
failed to disclose that there was then 
pending before rent administrator, a 
petition filed by vendor only about 
two months previously for approval 
of the monthly rental of $150, the 
rule of caveat emptor did not apply. 
—Bormlllo v. Thompson, supra. 

44. Iowa.—Gats City Land Co. v. 
Heilman. 45 N.W. 760, 80 Iowa 477. 

66 C.J. p 597 note 62. 

933 


45. NY—White v. Lowden. 28 N.T. 
S 619. 8 Mlsc. 106. affirmed 36 N.T. 
S 1135. 90 Hun 218. 

46. Ind—Kertx v. Dunlop, 18 Ind. 
277. 

47. Ohio.—Ketchum v. Phillips, 4 
Ohio Dec.. Reprint. 81, 1 Clev.L. 
Rep. 9. 

48. N.J.—Stramke v. Raker, 156 A. 
640, 109 N J.Bq 176. 

43. Cal—Long v Los Altos Coun¬ 
try dub Properties, 8 P.2d 600, 
122 CaLApp. 116. 

66 C.J. p 597 note 67. 

False repressatatlou Hut lot la 
victmity had sold for a stated petoe 
is a material statement of fact which 
may be the basis for avoiding the 
contract—Veaxey v. Summers, 26 N. 
R2d 626. 304 IlLApp. 843. 

BO. Cal.—Norris v. Hay, 87 P. 381k 
149 Cal. 685. 

5L Cal. —Norris v. Hay, supra. 



91 C.J.S. 


§§ 65-66 VENDOR & PURCHASER 

under such contract and to contract for the pur¬ 
chase of other land instead, 62 and a statement that 
there is nothing due at the time of sale on the con¬ 
tract under which the vendor purchased. 63 

The sale will not be invalidated, however, merely 
because of misrepresentations by the vendor as to 
the purchaser’s chance of resale, 64 or as to the 
valuation at which he will be able to exchange the 
property. 66 

Misrepresentations by the purchaser which are 
not alone sufficient to affect the validity of the sale 
include misrepresentations as to the vendor’s chance 
of sale 66 or probability of getting a better price for 
the land ; 67 but sales of land have been held invalid 
when induced by such misrepresentations on the part 
of the purchaser as that he has bought for a price 
named by him the interests of others owning the 
land jointly or in common with the party misled, 58 
that a third person under contract to buy the land 
has abandoned the purchase, 63 or that an adjoining 
landowner has not sold his land. 60 The purchaser’s 
statement as to the character of the purchaser un¬ 
der an existing unexecuted contract for the land 
or that such former purchaser has already instituted 
proceedings on such contract, where the vendor is 
acquainted with the character and terms of the ex¬ 
isting contract, is not such as to vitiate the sale. 61 

In the absence of circumstances giving rise to 
a duty of disclosure, concealment by the vendor of 
the fact that he has at a prior time offered the 
land for sale at a lower price does not invalidate 
the sale; 62 nor docs the nondisclosure of the terms 
of the contract under which he himself bought and 
is entitled to the land. 63 Neither is the sale viti¬ 
ated because of the buyer’s nondisclosure that he 


has already sold or contracted to sell the land at 
the time of the transaction 64 or that other neighbor¬ 
ing lands similar in character are for sale at a 
lower price, 66 or his failure to reveal the price at 
which he has sold; 66 but, where such duty exists, 
failure to reveal the existence of an outstanding 
executory contract for the sale of the land may 
be sufficient to invalidate a subsequent contract of 
sale. 67 

Offers to buy or sell . The sale may be invalidated 
where there were false representations that a third 
person wishes to buy the property 68 or has made an 
offer for it, 69 or offered a specified price; 70 how¬ 
ever, a mere statement that one will soon have a 
purchaser, not that he presently has one, has been 
held not to be sufficient, being only a statement of 
hope or opinion. 71 Under some circumstances, the 
seller’s statement that he has never offered to sell 
the land for a lower price may serve to vitiate the 
sale. 72 

Loans made or obtainable on security of premises. 
A representation that a third person has assented to 
a loan for a certain amount, on the security of the 
premises, is such as may serve as a basis for fraud 
or misrepresentation vitiating the sale; 73 but a 
statement that such a person will lend a particular 
amount thereon has been held insufficient for that 
purpose, 74 and so has a statement that the speaker 
has, or will procure, a party who will make such 
a loan. 76 

§ 66. - Other Facta or Matters 

a. Identity of parties; character, capaci¬ 
ty, or interest of persons taking part 
in transaction 


52. Cal—Marriner Y. Dennison. 20 
P. 386, 78 Cal. 202. 

53. Mich.—Banski v. Michalski, 169 
N.W. 932, 204 Mich. 15. 

Si Tex —Binder v. Millikin, Civ. 
App., 201 S.W. 239. 

55. Ill.—Fisher v. Burks. 113 N.E. 
711, 274 Ill. 363. 

56. Ill.—Fish ▼. Cleland, 33 Ill. 238. 

57. Ill.—Fish v. Cleland, supra. 

58. Ala—Cofer v. Moore, 6 So. 306, 
87 Ala. 705. 

59. Pa—Reilly v. Tygard, 28 Plttsb. 
Leg J. 313 

8R N.Y.—Masterton v. Beers, 29 N. 
Y.Super. 368. 

61. W.Va.—Crookshanks v. Rans- 
barger. 92 SE 78. 80 WVa. 21. 

62. N.Y.—Speiglemyer r. Crawford, 
6 Paige 254. 

66 C.J. p 597 note 89. 


I 63. Neb —Tierney v Dietsch. 194 N. 
| W 475, 110 Neb. 462. 

89. Ala—Sal to ns tall v. Gordon, 88 
Ala. 149. 

N.J.—Essex Airport v Nestico, 151 
A. 277, 106 N JEq 479. 

65. La.—Davitt v. Long-Bell Farm 
Land Corporation, 110 So. 88, 162 
La. 69. 

6R Ala.—Saltonstall v. Gordon, 88 

Ala. 149. 

87. Cal.—Harwell v. Reiniger, 11 P. 
2d 421, 123 Cal.App. 438. 

8a N.Y.-—Obry v. Miller, 12 N.Y.St. 
596. 

69. Pa -‘-Sutton v. Morgan, 27 A. 894, 
158 Pa. 204, 38 Am S.R 841. 

66 C.J. p fc97 note 87. 

7a Midi—German Bundesheim Soc. 
▼. Schihidt, 218 N.W. 664, 242 Mich. 
139. 


Pa —Lake v. Thompson, 77 A 2d 364, 
366 Pa. 352. 

71. Wis—Spence v. Geilfuss, 62 N 
W. 529, 89 Wis 499. 

7a N.Y—Stuart v. Lester, 1 N.Y.S. 
699, 49 Hun 58. 

73. NY.—Kreshover v. Berger, 119 
N.Y.S. 737, 135 App Div. 27. 

Representation, by vendor's broker 

that he had a loan commitment on 
the real estate is a representation 
as to a material and existing fact 
fraudulent if false and relied on by 
the purchaser.—Owen v. Schwarts. 
177 F.2d 641, 85 U.S.App.D.Q 302, 14 
A.L R.2d 1337. 

74. NY.—Kreshover v. Berger, 116 
N.Y.S. 20, 62 Misc. 613. reversed 
on other grounds 119 N.Y.S. 737. 
135 App.Div. 27. 

7a Mo.—Edwards v. French, 263 8. 
W. 132, 304 Mo. 194. 


Q.U 
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b. Motive or purpose 

c. Social, business, or financial standing 

d. Value or validity of consideration paid 

for land 

a. Identity of Parties; Character, Capacity, or 
Interest of Persons Taking Part in Trans¬ 
action 

A false statement as to, or concealment of, the iden¬ 
tity of either party to the sale, or as to the character 
which anyone act!no in the transaction bears to the 
other parties, if such Identity or capacity is material, 
may afford a basis for avoiding the contract. 

A false statement as to the identity of either party 
to the sale, or as to the character which anyone act¬ 
ing in the transaction bears to the other parties or 
to the sale, if such identity or capacity is material, 
may afford a basis for such fraud or misrepresenta¬ 
tion as avoids the contract. 76 Thus, a misrepresen¬ 
tation by a person that he is contracting as agent 
for another as principal, when he is m fact operat¬ 
ing for himself is of such character as may vitiate 
the sale, when the personality of the contracting par¬ 
ty is a material element m inducing the contract. 77 
So, the purchaser’s representation that he is asso¬ 
ciated in business with a named person and is buy¬ 
ing the property for the pursuit of such business is 
capable of invalidating the sale where there is m 
fact no such connection between the person named 
and himself. 78 Moreover, the sale may be vitiated 
by the speaker’s representation that he is acting sole¬ 
ly as a joint purchaser and buying a part interest 
from a third person, 79 or is acting in no other ca¬ 
pacity than that of the purchaser’s agent and deal¬ 
ing for him with the vendor, 80 coupled with con¬ 
cealment of the fact that he has owned the land or 
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an interest therein throughout the whole period of 
the transaction, 81 or that, during its pendency, he 
has acquired title thereto by secret purchase and is 
himself the real vendor, 82 or that he is the vendor’s 
agent to make the sale. 83 

Fraud may be predicated on misrepresentations 
as to the identity of the purchaser, where the ven¬ 
dor would not have entered into the contract had 
he known the true identity of the purchaser 84 or 
where one who is in fact the purchaser conceals 
his status as such or purports to be acting as an 
agent of the vendor to effect the sale, 86 or where 
one in fact merely an agent pretends to be the pur¬ 
chaser. 86 So, where a person who assumes to act 
as a disinterested valuer of the land, under a refer¬ 
ence to have it appraised, is in reality a secret part¬ 
ner in the purchase, representations that his ca¬ 
pacity is in fact what it purports to be and conceal¬ 
ment of his interest by himself and the other pur¬ 
chaser nominating him have been held available in 
avoidance of the sale. 87 

On the other hand, where the matter of identity is 
immaterial and there is no fiduciary relation abused 
by the speaker, representations with respect to it 
have been held no basis for fraud or misrepresenta¬ 
tion, 88 as, for example, where the real vendor of 
the property falsely states to the purchaser that 
he is an agent acting for the owner. 89 Conducting 
the negotiations for the sale under an assumed name 
is not always of itself sufficient to vitiate the sale ; 90 
neither is the fact that one of the real parties acts 
through the agency of a nominal party or straw 
man where that fact is known to all concerned. 91 
The use of a straw party in a real estate transac¬ 
tion is not in itself unlawful or fraudulent, 92 but 


78L Mo —Larner-Diener Realty Co 
v Fredman. 266 8.W 2d 689—Ash 
Grove Ltime ft Portland Cement 
Co v. White. 238 S.W.2d 368, 361 
Mo 1111. 

66 C J. p 699 note 20. 

Broker's: 

Fraud as affecting validity of con¬ 
tract see Brokers § 126. 

Individual interest as basis of 
fraud see Brokers | 42. 

77. Mo —Larner-Diener Realty Co. 

v. Fred man. 266 S.W.2d 689. 

66 C. J. p 599 note 21. 

78L Wash.—O'Connor v. Lighthlzer, 
76 P. 643. 34 Wash 152. 

79. Mass.—Fahey v Pease, 185 N.E. 
*491, 282 Mass. 609. 

66 C.J. p 599 note 23. 

80. N.Y.—Stingier v. Reynolds. 18 N. 
Y.S. 877. 64 Hun 685. affirmed 35 
N.E. 204. 199 N.Y. 612. 

66 C.J. p 599 note 24. 


81. Va —Wren v Moncure. 28 S E 
588. 95 Va. 369 

88. Mass—Dole v. Wooldredge, 7 N. 

E 832, 142 Mass. 161. 

66 C J p 599 note 26. 

83. Mass—Fahey v Pease, 185 N. 
E 491. 282 Mass. 609. 

66 C.J. p 599 note 27. 

84. US —Walker v. Galt, CA.Fla., 
171 F 2d 613, 6 A UR 2d 808, certio¬ 
rari denied 69 S Ct. 656, 336 US 
925, 93 L.Ed. 1086. 

Mo.—Ash Grove Dime ft Portland 
Cement Co. v. White, 238 S.W2d 
368, 361 Mo. 1111. 

85. Mo —Larner-Diener Realty Co. 
v. Fredman, 266 S.W.2d 689. 

88. US—Walker v. Galt, CA.Fla, 
171 F 2d 613. 69 A.L.R. 808. certio¬ 
rari denied 69 S.Ct. 656, 336 U.S. 
925. 93 L Ed 1086. 

66 C.J. p 600 note 30. 

87. Tenn —Haywood v. Marsh, 6 
I Ter*. 69. 


88. Tex —Rachman v. Neal, Civ 
App, 180 S W 2d 643. 

66 C J p 600 note 32 

89. Ill—Merry man v. David. 31 Ill. 
404 

Minn.—Huffman v. Long, 42 N.W 
355, 40 Minn 473. 

9®- Tex.—Boyd v. Leith, Civ.App, 
50 S.W 618. 

9L Ill.—Wolf v. Lawrence, 114 N.E. 
567, 276 Ill. 11. 


Purohass c wuwmmf d hy public 
body under guise of subsidiary 
corporation 


So long as there Is no fraud or de¬ 
ception practiced on vendor, pur¬ 
chases of land consummated by pub¬ 
lic bodies under guise of subsidiary 
corporations are not Invalid.—Boyle 
Holding Corporation v. Medgreen 
Holding Corporation, 276 N.Y.8. 670. 
154 Misc. 189. 


88. Mo.—Larner-Diener Realty Co. 
v. Fredman, 266 S.W.2d 689. 
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it should always be viewed with suspicion." 

In the absence of any fiduciary relations or other 
circumstances giving rise to a duty to disclose, it 
has been held that the purchaser owes no duty to 
the seller to disclose that he is not the real party 
in interest, but is acting for others, 94 and, accord¬ 
ingly, the purchaser in such case owes no duty to 
disclose the real purchaser 96 or the fact that he is 
agent for a railroad company proposing to extend 
its line into the neighborhood. 96 Nondisclosure of 
the identity of a principal is not, under such circum¬ 
stances, destructive of the validity of the sale; 97 
but where the circumstances give rise to a duty of 
disclosure, a concealment of the identity of a party 
may vitiate the sale. 96 Thus, concealment by the 
agent of one party of the fact that he is also agent 
for the other party may be sufficient, 99 particularly 
where the latter party knows that no sale would be 
made to him were his identity known, and uses the 
double agency as a scheme to induce the sale. 1 
Where the identity is immaterial, nondisclosure will 
in no case invalidate the sale. 2 Failure to reveal 
the identity of the purchaser cannot be urged in 
avoidance of the sale by a vendor who had, from 
the face of the deed, enough information to put 
him on inquiry as to the fact. 3 

Commissions. As shown supra § 57 b, there may 
at times be a duty to reveal the fact of payment of 
a commission to a person effecting the sale, if the 
latter stands in a fiduciary relation to the opposite 
party to the agreement, the breach of which duty of 
disclosure will invalidate the sale; and, although 
there is authority to the contrary, 4 where such a 
relation exists, false representations by both prin¬ 
cipal and agent that no commission is to be paid 


will vitiate the sale, 6 even though the party misled 
knows of the existence of the agency. 6 Where no 
circumstance of inconsistent fiduciary relations is 
in the case, however, concealment of the fact or 
the amount of compensation paid to one’s agent for 
bringing about the sale will not impair its validity. 7 

b. Motive or Purpose 

Representations as to, or concealment of, motive 
or purpose in buying or selling land will not ordinarily 
afford the basis for avoidance of the sale. 

Representations by the speaker that he is offer¬ 
ing to buy or sell the land from motives of benevo¬ 
lence or kindness to the other party are not of such 
a character as to afford the basis for avoidance of 
the sale; 6 similarly, a misrepresentation as to the 
purpose for which the land is desired and which 
constitutes the basis for the purchaser’s wishing to 
buy is not ordinarily sufficient, 9 although, if ma¬ 
terial, the contrary may under some circumstances be 
true. 10 

In the absence of any duty of disclosure, conceal¬ 
ment by the purchaser of his purpose in buying the 
land will not invalidate the sale. 11 

c. Social, Business, or Financial Standing 

False statements by the vendor as to his political 
record, church activities, business standing or the like 
will not of themselves afTord grounds for the avoidance 
of the sale, but a representation by the purchaser of 
his solvency and financial responsibility, or of his ex¬ 
perience and skill In the subdivision and sale of realty, 
may vitiate the sale. 

Statements by the vendor as to his political rec¬ 
ord, church activities, business standing or the like, 
are not of themselves, even if false, such repre¬ 
sentations as afford grounds for the avoidance of 


N.Y.—S48—352 West 27th Street Corp. 
v. Dropkin, 36 N.Y.S.2d 740, 178 
Misc. 816. 

93. Mo.—Larner-Diener Realty Co. 
V. Fredman, 266 S.W.2d 689. 

94. N.Y.—Grenl&c Holding Corp. v. 
Kahn. 106 N.Y S 2d 83. affirmed 112 
N.Y.S.2d 494, 279 AppDIv. 989. ap¬ 
peal denied 113 N.Y.S.2d 263, 279 
App.Div. 1064. 

99. N.Y.—Grenlae Holding Corp. v. 
Kahn, supra. 

93. Tex.—Boyd v. Leith, Civ.App., 
60 8.W. 618. 

97. D.C.—R. Harris & Co. v. Weller, 
62 App.D.C. 6, 280 F. 980. 

98. La.—Gwln v. Tusa, 111 So. 839, 
162 La. 949. 

99. Minn.—Olson v. Pettibone, 210 
N.W. 149, 168 Minn. 414, 48 A.L.R. 
913. 


L Minn.—Olson v. Pettibone, supra. 
9. Kan.—Johnson ▼. Furnish, 29 
Kan 523 

66 C.J. p 600 note 42. 

Xm absoaoe of showing that sellers 
would not have sold If they had 
known identity of purchasers, failure 
of one in negotiation for purchase 
to disclose that he was one of intend¬ 
ed purchasers did not amount to a 
fraud entitling sellers to rescind sale. 
—Hood v. Cline, 212 P.2d 110, 36 
Washed 192. 

8. Ill.—Whitesides v. Taylor, 106 HI. 
496. 

4. Fla.—Pryor v. Oak Ridge Devel¬ 
opment Corporation, 119 So. 326, 97 
Fla. 1085. 

6. I1L—Beim&n v. Union Bank of 
Chicago, 255 IlLApp. 1L 
66 C.J. p 600 note 45. 

4. Ill.—Belman v. Union Bank of 
Chicago, supra. j 
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7. Mo.—Schenkmeyer v. Althelmer, 
37 S.W.2d 944. 327 Mo. 666. 

66 C.J. p 600 note 47. 

8. Ark.—Storthz v. Arnold, 84 S.W 
1036, 74 Ark. 68. 

66 C.J. p 601 note 61. 

Representation as to motive as ex¬ 
tending the right of reliance see 
infra | 68 d (6). 

9. Md—Diamond v. Shrlver, 80 A. 
217, 114 Md. 643. 

66 C.J. p 601 note 62. 

ia La.—Hill v. Maguire, 140 So. 169, 
19 LaJlpp. 798. 

Tex.—Whitcomb v. Moody, Clv.App., 
49 S.W.2d 513. 

1L N.Y.—348-352 West 27th Street 
Corp. v. Dropkin, 36 N.Y.S.2d 740. 
178 Misc. 815—Grenlae Holding 
Corp. v. Kahn, 106 N.Y.8.2d 83, af¬ 
firmed 112 N.Y.8.2d 494, 279 App. 
Div. 989, appeal denied 118 K.IASd 
263, 879 App.Div. 1064. 



&i C.J.S. 

the sale; 19 bat a representation by the purchaser 
of his solvency and financial responsibility has been 
held of such character as to be capable of vitiating 
the sale, 18 and this is true of a representation of his 
experience and skill in the subdivision and sale of 
realty. 14 

Solvency and reliability of third persons . Ordi¬ 
narily representations as to the solvency and re¬ 
sponsibility of third persons are mere matters of 
opinion and as such not capable of invalidating the 
contract where there are no circumstances extend¬ 
ing the right of reliance, 16 but, if such circum¬ 
stances exist, a representation of the solvency of 
a third person, known to be false and constituting 
a material inducement to the sale, has been held 
such that fraud or misrepresentation may be predi¬ 
cated thereon. 16 

d. Value or Validity of Consideration Paid for 
Land 

Material misrepresentations or concealment with 
respect to the validity or worth of the consideration 
paid for the land may be available In support of a claim 
of fraud or misrepresentation capable of avoiding the 
sale. 

Material misrepresentations by the purchaser with 
respect to the consideration paid, for example, with 
regard to the validity or worth of a security or se¬ 
curities, transferred as payment for the land, are of 
a kind available in support of a claim of fraud or 
misrepresentation capable of avoiding the sale, 17 
and, although there is some authority to the con¬ 
trary. 18 the same rule has been held to apply with 
respect to representations of the goodness of nego¬ 
tiable paper of third persons. 18 Similarly, where the 
consideration consists of the exclusive privilege of 
selling a patented article, representations with ref¬ 
erence to the merchantability of, or demand for, the 
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privilege or the article are sufficient, 80 and so are 
representations as to the existence of a patent cover¬ 
ing it, 21 or, where the consideration paid consists of 
the notes of third person, representations that they 
are secured by mortgages or the like. 22 

The vendor’s statements as to the validity or val¬ 
ue of the securities, at least when he occupies no 
superior position as to the means of knowledge and 
when his representations have not been the original 
inducement to their acquisition by the purchaser, are 
not available, however, for the purpose of vitiating 
the sale; 23 and, when such statements are merely 
as to matters of opinion or belief they are not ca¬ 
pable, in the absence of special circumstances extend¬ 
ing the right to rely, of vitiating the sale. 24 

Where there is a duty to disclose, nondisclosure 
of the invalidity or worthlessness of a security or 
securities constituting or connected with the con¬ 
sideration for the sale may vitiate it. 25 

When chattels are given in exchange for land, and 
as the consideration therefor, the land purchaser’s 
statement that he has good title to the chattels 
may constitute such fraud as to vitiate the sale, 26 
and, where a duty to speak exists, so may conceal¬ 
ment of the fact that a further payment must be 
made on the chattels before he will have title there¬ 
to. 27 When the exchange is on the terms that the 
land and the chattels shall be valued and the person 
found to be indebted shall pay the balance, a state¬ 
ment by the owner of the chattels that they will not 
invoice over a named figure may have a like effect, 28 
particularly where false and fraudulent cost marks 
are put on the chattels prior to the valuation with the 
intent that they shall be used as the basis for evalu¬ 
ating the chattels. 28 


UL U.S.—Far ns worth v Duffner. W 
Va., 12 S.Ct. 164. 142 U.S 43. 35 L,. 
Ed 931. 

Ky.—Bewley v. Moremen. 171 SW 
996, 162 Ky. 82. 

False statements as to wealth and 
financial standing as extending 
right of reliance on other represen¬ 
tations see Infra | 68 d (6). 

IS. Mich.—Kimmel v. Peach. 216 N. 

W. 274. 240 Mich. 697. 

Minn.—Olson v. Pettlbone, 210 N.W. 
149, 168 Minn. 414, 48 ALE 918. 

Worthless check 

Where purchaser gave vendor a 
check in partial payment of purchase 
price of property, the giving of the 
check was an implied representation 
that there were funds in the hank to 
meet it when presented and consti¬ 
tuted a fraud upon the vendor If the 


check was. in fact, worthless.—Tomp¬ 
kins v. Rodenberger, 103 N.Y.S.2d 
368, 200 Misc. 915. 

14. Mich.—Kimmel v. Peach, 216 N. 
W. 374, 240 Mich 697 

15. Fla.—Glass ▼. Craig. 91 So. 332, 
83 Fla. 408. 

66 C J. p 602 note 71. 

Enlargement of right of reliance see 
Infra 9 68 d. 

16. Ala.—Williamson v. Tyson, 17 
So 336, 105 Ala. 644. 

17. Ala.—Baker v. Maxwell, 14 So 
468. 99 Ala. 658. 

66 C.J. p 600 note 48. 

18. Fla.—Glass v. Craig, 91 So. 332, 
83 Fla. 408. 

19. Neb.—Wagner v. Lewis, 56 N.W. 
991, 38 Neb. 320. 

66 C.J. p 601 note 49. 
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20. Va.—Hull r. Fields, 78 Va. SM. 
66 C.J. p 601 note 50. 

21. Iowa.—Meyers v. Funk. 9 N.W. 
788, 56 Iowa 62. 

22. Iowa.—Himes v. Langley. 86 Ind. 
77 

23. Ky—Smith v. Corbin, 122 S.W. 
277, 136 Ky. 727. 

24. UL—Crocker v. Manley, 46 N.E. 
677. 164 Ill 282, 56 Am.S.R. 126. 

25. Tex.—Bullock v. Crutcher, Civ. 
App. 180 S.W. 940. 

66 CL J. p 601 note 64. 

26. Kan —Nairn v. Ewalt, 22 P. 
1110, 61 Kan. 865. 

27. Kan.—Nairn v. Ewalt, supra. 

28. Iowa.—New York Brokerage Co. 
v. Wharton, 119 N.W. 969, 143 Iowa 
61—Warren v. Miller. 99 N.W. 127. 

29. Iowa.—Warren v. MiUer, supra. 
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§ 67. Knowledge and Intent 

a. Belief or knowledge as to truth or 

falsity 

b. Intent to harm or deceive 

c. Intent to induce action 

a. Belief or Knowledge as to Truth or Falsity 

When it is a question of the effect of misrepresenta¬ 
tions of fact on the validity of a contract for the sale 
of land, it Is not ordinarily required that the misrepre¬ 
sentation shall have been false to the speaker’s knowl¬ 
edge, or shall have been negligently and carelessly made, 
without regard to its truth or falsity; and misrepre¬ 
sentations may operate to vitiate the contract where 
vnade with full knowledge of their falsity or without 
regard to their truth or falsity, and, according to the 
general rule, even though made innocently without 
knowledge of their falsity or with full belief In their 
truth. 

When it is a question of the effect of misrep¬ 
resentations of fact on the validity of a contract 
for the sale of land, it is not ordinarily required that 
the misrepresentation shall have been false to the 
speaker’s knowledge or shall have been negligent¬ 
ly and carelessly made, without regard to its truth 
or falsity. 30 There is some authority, however, 
holding that such a misrepresentation must be made 
under such circumstances as constitute actual 
fraud, 31 namely, with knowledge of its falsity 32 
or under circumstances which do not justify a belief 
in its truth. 33 Under both rules it has been held 
that misrepresentations of fact which are such m 
their substance as to render the contract voidable 
operate thus where they are made with full knowl¬ 


edge of their falsity, 34 or deliberately without re¬ 
gard to their truth or falsity; 36 and further, under 
the rule generally prevailing, no such mental ele¬ 
ment is necessary and such a misrepresentation, 
otherwise sufficient for the purpose, may render the 
contract subject to be avoided although made inno¬ 
cently, without knowledge of its falsity, 36 or even 
with full belief in its truth, 37 and although that 
belief rests on reasonable grounds. 33 Thus, the 
fact that the speaker’s statement is merely a repeti¬ 
tion of what another has told him does not prevent 
its operating to invalidate the sale. 30 In those ex¬ 
ceptional situations, however, where the right of re¬ 
liance is extended so that representations of opinion 
of value, or of future happenings or conduct may 
serve as the basis of fraud, a number of authorities 
hold that representations of that character, to oper¬ 
ate thus, must be accompanied by actual fraud, 40 
although there is other authority holding that even 
then if the speaker permits the other party to con¬ 
tract with him on the faith of such statements, he 
is bound not merely to believe, but to know, that they 
are true and, if untrue, it is immaterial how inno¬ 
cently they may be made. 41 Where a representa¬ 
tion is not one of such character as to be capable 
of vitiating the sale, the sale cannot be vitiated on 
the ground of deceit merely because the speaker 
knows it to be false when he utters it. 42 Innocent 
misrepresentations or misstatements of fact may be 
excused by statements in a written prospectus de¬ 
livered to the prospective buyer. 43 


30. Ga.—Puckett v. Reese, 48 S E 2d 
297, 203 Go. 716. 

66 C.J. p 602 notes 78-79 

31. Ky.—Ball v. Lively. 4 Dana 369 

66 C.J. p 602 note 80. 

Actual fraud as to quantity in sales 
by eross see supra S 64 a. 

Known misrepresentations by stran¬ 
gers to sale see supra 9 61 a. 

32. Ky —Livermore v. Middlesbor- 
ough Town Lands Co, 50 SW. 6, 
106 Ky. 140, 20 Ky.L. 1704. 

66 C.J. p 602 note 81. 

33. Ky.—Livermore v. Middlesbor- 
ough Town Lands Co., supra. 

66 C J. P 602 note 82. 

3i Ga.—Puckett v. Reese. 48 S.E 2d 
297, 208 Ga. 716. 

Pa.—John Hill Real Estate v. Wol¬ 
ford. Com.PL. 32 West.L J 143. 

66 CJT. p 602 note 84. 

35. Ga.—Puckett v. Reese, 48 S E.2d 
297, 203 Ga. 716. 

Pa—John Hill Real Estate ▼. Wol¬ 
ford. Com.PL, 32 WestXuJ. 148. 

66 C.J. p 608 note 86. 

Iqprssisitsfio— mads without kaowL 
edge of their troth 

Vt—Thomas v. Johnson, 187 A. 375. 
108 Vt. 80S. 


33. Ga—Puckett v Reese. 48 S E 2d 
297. 203 Ga. 716 

Md—Clark v. Kirsner, 74 A.2d 830. 
196 Md 52. 

Minn—Spiess v Brandt, 41 N.W.2d 
561. 260 Minn. 246. 

NY.—Meek v. Allen Properties, 132 
NYS.2d 674, 206 Misc. 251—Allen 
Properties v Brydle, 72 N Y S 2d 
554. affirmed 72 N.YS2d 293, 272 
App.Div. 817, appeal denied 71 N Y. 
S 2d 724, 272 App.Div. 915, appeal 
dismissed 75 N E.2d 628. 297 N.Y. 
614. 

Or.—Schuler v Humphrey, 257 P 2d 
865, 198 Or. 458—Newton v. Peay, 
245 P.2d 870, 196 Or. 76—Miller v. 
Protrka, 238 P.2d 753, 193 Or 585 
Pa.—LaCourse v. Kiesel, 77 A 2d 877, 
366 Pa. 385. 

Tex.—Stowe v. Wooten, Com.App. ( 02 
S.W.2d 67. 

66 C.J. p 603 note 88. 

Eep re seata t ioos made im satire good 

faith 

Wash.—Gronlund v. Andersson, 227 
P.2d 741. 38 Wash.2d 60. 

37. Mass.—Enterprises, Inc. v. Cad- 
rinale. 118 N.E.2d 740. 

66 CJ. p 603 note 89. 
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38. Ohio—Mulvey v. King, 39 Ohio 
St. 491. 

66 C.J. p 603 note 90. 

39. Tex —B&rblan v. Grant, Civ.App . 
190 S.W. 789. 

40. Ala.—Cooke v. Cook. 14 So. 171, 
100 Ala. 175. 

66 C.J. p 604 note 93. 
Misrepresentations of present inten¬ 
tion see supra | 56 c. 

Status generally of representations 
of: 

Future conduct or happenings see 
supra | 56 c. 

Opinion see supra I 56 h. 

Value see supra I 56 b. 

41. Pa.—Jack v. Hixon, 23 Pa. Super. 
453. 

42. N.J.—Wise v. Fuller. 29 N.J.Eq. 
267. 

43. Cal.—Podlasky v. Price. 196 P.Sd 
608, 87 CaLApp 2d 151. 

Btatemsmt relating to wares of la- 

A statement In typewritten pro¬ 
spectus. delivered by vendors* broker 
to prospective purchaser of apart¬ 
ment building, that rental figures In 
above statement were OPA ceilings 
and b ased on Information from 
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When concealment is relied on as a ground of 
fraud, knowledge of the facts by the party who is 
claimed wrongfully to have withheld information 
is essential, in order to affect the validity of the 
sale. 44 

b. Intent to Ham or Deceive 

It is never necessary that there be an Intention to 
harm or mislead, but it is sufficient if there be an in¬ 
tention to conceal or misstate, and it is generally held 
that It Is not even essential. In order that a false state¬ 
ment of fact may constitute such misrepresentation as 
will vitiate the sale, that the statement be made with 
the actual fraudulent design or intention of deceiving 
or misleading the person to whom it is made. 

It is never necessary that there be an intention to 
harm or mislead but it is sufficient if there be an 
intention to conceal or misstate, whether or not such 
intention is accompanied by a good-faith belief in 
the immateriality of the fact concealed or misrep¬ 
resented, and an absence of any design to injure. 45 
Moreover, it is generally held that it is not even 
essential, in order that a false statement of fact 
made pending the sale of land may constitute such 
misrepresentation as will vitiate the sale, that the 
statement be made with the actual fraudulent design 
or intention of deceiving or misleading the person 
to whom it is made, 46 although there are some au¬ 
thorities stating that such an intent is necessary. 47 
In those exceptional cases where the right of reli¬ 
ance is so enlarged as to embrace representations of 
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opinion, worth, or future conduct or happenings, 
such representations, in order to constitute a basis 
for a claim of fraud or misrepresentation, must be 
made with the intent to deceive. 48 

Concealment. There can usually be no fraud in 
silence without intentional concealment since it may 
be purely accidental ; 48 but where the duty violated 
by the nondisclosure is one arising by reason of 
the fact that a partial revelation has been made, 
it has been held that the omission need not have been 
intentional and may vitiate the sale although it is 
unintended or even purely accidental. 58 

c. Intent to Induce Action 

In order that an untrue statement may constitute 
a misrepresentation affecting the validity of the sale, 
it must have been uttered with the intention that the 
other party rely on it and act on the strength of it. 

In order that an untrue statement may constitute 
a misrepresentation affecting the validity of the sale, 
it must have been uttered w’lth the intention that the 
other party rely on it and act on the strength of it, 51 
or, as otherwise stated, must have been made for 
the purpose of procuring or inducing the contract. 52 
Representations made prior to the transaction and 
directly related to it are, however, to be presumed 
ordinarily to have been made for that purpose; 53 
but it is otherwise where the speaker is unaware 
of any proposed dealings with respect to the land 
by the person to whom the statements are made. 54 


sources deemed reliable, but that 
vendors could not assume responsibil¬ 
ity for errors or omissions therein, 
excused innocent misrepresentations 
or misstatements of facts by them, 
though it would not Justify false rep¬ 
resentation knowingly made —Pod- 
lasky v. Price, supra. 

44. U.S.—Carter Coal Co v. Litz, D 
CVa. 64 FSupp. 115. affirmed. C.C. 
A.. 140 F 2d 934. 

66 C.J. p 605 note 97. 

45. Mass—Fardy v. Buckley. 121 N. 
E. 77. 231 Mass. 377. 

66 G.J. p 605 note 98. 

46. Ala.—Southern Land Develop¬ 
ment Co. v. Meyer. 159 So. 246. 230 
Ala. 40. 

N.T.—Liindlots Realty Corp v. Suf¬ 
folk County, 296 N.Y.S. 599. 251 
App Div. 340, motion denied 298 N. 
Y.8. 1009, 262 App.Div. 763. affirmed 
15 N.EL2d 393. 278 N.Y. 45. 116 A.L. 
R. 1401—Greenbaum v. Baywood 
Homes, 62 N.Y S 2d 545. affirmed 72 
N.Y.8.2d 267, 272 APP Div. 826, ap¬ 
peal denied 72 N.Y.S 2d 831. 272 
App.DIv. 984, appeal dismissed 75 
N.BL2d 268, 297 N.Y. 596. affirmed 
87 NJE.2d 72, 299 N.Y. 692. 


Wash—Darnell v Noel. 208 P 2d 
1194, 34 Wash 2d 428—Dixon v 

MacGillivray, 185 P 2d 109. 29 

Wash 2d 30—Algee v Hillman Inv 
Co, 123 P 2d 332. 12 Wash 2d 672 
66 C J p 605 note 99. 

Good faith Immaterial 

If there was a misrepresentation of 
a material fact which influenced the 
transaction, it is of no consequence 
that such misrepresentation was 
made in good faith—Waters v W. O 
Wood Realty Co., 71 So 2d 1, 260 Ala 
527. 

2a Oregon 

(1) There is authority supporting 
the rule of the text —Hill v. Doerfler, 
47 P 2d 260, 150 Or. 628—Sharkey v. 
Burlingame Co, 282 P. 546, 131 Or. 
185—McGowan v. Willamette Valley 
Irrigated Land Co., 155 P. 705, 79 Or. 
454. 

(2) Although in an early case it 
was indicated that an Intent to de¬ 
ceive was necessary, the requirement 
was held to be satisfied when it ap¬ 
peared that the false statement was 
made with the design and for the 
purpose of inducing the sale.—Scho- 
ellhamer v. Rometsch. 38 P. 344, 26 
Or. 394. 


47. Ky—Brvant v. Green, 235 S.W. 
10, 193 Ky 139. 

Pa.—Mayes v Brown. Com PL, 2 Ly¬ 
coming 232 
66 C J. p 605 note 1. 

4a Fla.—Day v. Weadock. 134 So. 

525. 101 Fla. 333. 

66 C.J. p 606 note 6 

49. Ala—Gnel v. Lomax, 6 So. 741, 
89 Ala. 420. 

66 C.J. p 606 note 7. 

50. NY—Junius Const. Co. v. Co¬ 
hen. 178 NE. 672. 257 NY. 393. 

Duty to disclose fully if at all see 
supra | 57. 

51. Iowa.—Cohen Bros. Iron, etc., Co. 
v. Shackelford Brick Co„ 198 N.W. 
318, 197 Iowa 674. 

66 C.J. p 606 note 10. 

81 Va.—Hicks v. Wynn, 119 S EL 
133, 137 Va. 186. 

66 C.J. p 606 note 1L 

5a Ada.—Cofer v. Moore, 6 So. 308. 
87 Ala. 705. 

Cal.—Elchelberger v. Mills, etc., Co., 
100 P. 117, 9 CaLApp. 828. 

54. Ky.—Casey v. Allen, 1 A.K. 
Marsh. 466, 10 AmJ). 755. 
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been said that ordinarily there is a like presumption 
and consequent right of reliance as to the quality 
and condition of the land, 90 and the character of 
the neighborhood in which it is located. 91 

c. Circumstances Limiting and Restricting 
Scope of Right to Rely 

(1) Investigation or inspection 

(2) Knowledge 

(3) Notice or suspicion of truth 

(4) Opportunity to be informed 

(1) Investigation or Inspection 

Where the vendee hee undertaken some kind of an 
individual examination of the property purchased, he 
must have the right to rely on the representation made 
in order to Justify his claim that it was fraudulent, and 
generally a party to the contract who has himself or by 
his agent inspected the premises or investigated mat¬ 
ters relative to the contract, without let or hindrance by 
the other party, may not thereafter avoid the contract 
for fraud, misrepresentation or concealment as to mat¬ 
ters which are patent and obvious on investigation, 
but the fact that one has conducted an investigation 
is not always conclusive of his right to rely on false 
representations of the other. 

Where the vendee has undertaken some kind of 
an individual examination of the property pur¬ 
chased, he must have the right to rely on the rep¬ 
resentation made in order to justify his claim that 
it was fraudulent. 92 Unless there are circumstances 
enlarging his right of reliance, a party to the con¬ 
tract who has himself or by his agent inspected the 


premises or investigated matters relative to the 
contract, without let or hindrance by the other party, 
may not thereafter avoid the contract for fraud, mis¬ 
representation, or concealment as to matters which 
are patent and obvious on inspection or investigation, 
whose nature and character he can see and under¬ 
stand as well as the other party can. 99 The rule 
of caveat emptor applies. 94 If the party investi¬ 
gating, voluntarily and for his personal convenience, 
without inducement by the other, makes only a par¬ 
tial and incomplete investigation when he could have 
made a thorough examination, the effect is ordinarily 
the same as if he had made one of the latter kind; 96 
the rule is otherwise, however, if, as a result of 
the partial investigation, he determines not to go 
through with the sale, thereupon refraining from 
further examination, and subsequently the other par¬ 
ty makes statements with respect to the property 
which excuse or explain away the discovered de¬ 
fects on which the decision was based and the party 
to whom they are made, disregarding his former ex¬ 
amination and conclusion based thereon, enters into 
the sale relying solely on the subsequent repre¬ 
sentations. 96 

The fact that the purchasers inspected the prem¬ 
ises before buying the property is not always con¬ 
clusive that they did not rely on the false representa¬ 
tions of the seller," and where one conducts an in¬ 
vestigation, he may still be entitled to rely on cer¬ 
tain representations concerning conditions as to 


Oa.—Puckett v. Reese. 48 S E 2d 297, 
203 Ga 716. 

Tex.—Oualline v Champion Paper & 
Fibre Co., Civ.App, 206 S W 2d 267, 
error refused no reversible error. 
Wash.—Thompson v Huston. 136 P. 

2d 834, 17 Wash 2d 457. 

66 C.J. p 610 note 42 

Sufficiency of misrepresentations as 
to: 

Area or dimensions see supra | 
64 a. 

Boundaries and location see supra 
9 64 b, c. 

Xlghway frontage 

A purchaser can rely on vendor's 
representation that realty has desig¬ 
nated amount of highway frontage.— 
Cline v. Kurzweil, 68 A.2d 281. 141 N. 
XEq. 508. affirmed 64 A.2d 66, 1 N.J. 
407. 

BipniMiatiaiofMnr 

The purchaser Is entitled to rely 
on 4 representation of the broker f Of 
the vendor that the land the broker 
showed the purchaser is the land 
identified by the description furnish¬ 
ed when the contract was being pre¬ 
pared.—Williams v. Ritcheson, Tex. 
Civ.App,, 111 S,WJ2d 61|, error re¬ 
fused. 


1 90. Tex —Mason v. Peterson. Com 
| App., 250 S W. 142—Oualline v 
Champion Paper & Fibre Co., Civ 
App., 206 S W 2d 267, error refused 
no reversible error 

91. La.—Carpenter v. Skinner, 71 So. 
2d 133, 224 La. 848. 

White or eolored 

| It is the duty of the vendor's agent 
to be informed as to whether the 
land was located In a white or color¬ 
ed neighborhood, and the vendee was 
entitled to rely on his representations 
I with respect thereto, and was not re- 
j quired to examine public records or 
push doorbells In the neighborhood to 
determine the color of his prospec¬ 
tive neighbors.—Carpenter v. Skin¬ 
ner, supra. 

92. U.S.—Horton v. Reynolds, COA. 
Iowa, 66 F.2d 430. 

93. U.S —Horton v. Reynolds, supra. 
[Ark.—WoddroW l v. Riverside Grey¬ 
hound Club, 94 S.W.2d 701, 192 Ark. 

| 770. 

Cal.—Lawrence v. Doty, 216 P.2d 465, 
96 Cal.App 2d 937—Podlasky v t 
I*rlC4 186 P.2d 808, 87 CaLApp.2d 
! 161. 

Fla.—McDonald" v. Bow, E0So.2d 878. 
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Or—Miller v Protrka, 238 P.2d 757 
193 Or. 586. 

Pa.—Abrams. Inc. v. Wolkov, 89 A 2d 
359. 371 Pa. 44. 

Tenn—Claiborne v. Taft, 10 Tenn 
App. 281 

Tex.—Holt v. Manley, Civ App, 146 
S W 2d 773. 

V&.—Henning v. Kyle, 56 SE.2d 67, 
190 Va. 247. 

Wash.—Bruckart v. Cook, 190 P.2d 
725, 30 Wash.2d 4—Sutton v. Peter¬ 
son, 74 P 2d 884. 193 Wash. 175. 

66 C J. p 612 note 66. 

94. Or.—-Miller v. Protrka, 236 P.2d 
753, 193 Or. 685. 

66 C.X p 613 note 68. 

96. Cal.—Vickerson v. Frey, 924 P. 
2d 126. 100 Cal.App.2d 621—Law¬ 
rence v. Doty, 216 P.2d 465, 96 Cal. 
App.2d 937. 

Colo—Taylor v. Arneill. 368 P.2d 
695. 

Or—Miller v. Protrka, 228 P.2d 753. 
193 Or. 685. 

66 C.JT. p 613 note 69. 

99. Ark.—Neely v. Rembert, 71 8.W 
259, 71 Ark. 91. 

66 aj. p 614 note 70. 

97. Cal.—Lobdell v. Miller, 356 PM 
367, 114 Cal App. 2d 826. 
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which the investigation detes (lot extend.* 8 *’ A mere 
inspection will not destroy the right or the feffect of 
reliance where the truth of the matter, or the falsity 
of the statement, is not patent and open to view, 98 
or is discoverable only in the use of the land, 1 or 
requires skill, not possessed by the party misled, to 
understand and evaluate, 2 as for instance, where the 
misrepresentations are as to the location of the 
boundary lines or the extent or area of the prop¬ 
erty and there are no visible conditions to indicate 
that the speaker’s statements are other than true 2 
or, whether or not such visible marks exist, there are 
none of such a character as actually give the party 
to whom the statements are made any impression 
with respect to the subject matter of the representa¬ 
tions, 4 or, in a similar case, where the misrepresenta¬ 
tion is as to the width of an adjoining highway. 6 

So the purchaser is not precluded, by the fact that 
he or his agent made an inspection, from having the 
contract avoided where the conditions or circum¬ 
stances are such that the purchaser or his agent is 
prevented from reasonably ascertaining the true 
condition, extent, or value of the property, 6 where 
owing to the irregular shape of the tract, or for 
other reasons, it is difficult or impossible to tell ac¬ 
curately what quantity of land or of a particular 
kind of land it contains, 7 or where the misrepre¬ 
sentation consists in the vendor’s pointing out, or 
otherwise indicating, as that being sold, land which 
is m fact different from that constituting the sub¬ 
ject matter of the sale. 8 The same rule applies 
where the season or weather conditions result in 
concealing the true qualities of the property so that 
they are not readily visible or open to ordinary in¬ 
spection, 8 where the representation is as to value 
of secunties given as consideration for land and 
their worth is only discoverable at all by a careful 
investigation by a trained accountant, 10 or where 
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the misrepresentation is as to the terms of a leatse 
or the amount of rent paid for the premises. 11 Even 
then, however, where the statement does not purport 
to be precise but is a mere approximation, an inspec¬ 
tion, with opportunity to measure and determine, 
may cut off the right to rely on the statement; 12 
and a like result has been reached where it appears 
that there has been not only an inspection, but a 
long continued acquaintance and familiarity with the 
land sold on the part of the person to whom the rep¬ 
resentations have been made. 12 

Inquiry of those to whom the speaker has referred 
is not destructive but rather confirmatory of the 
fact of reliance where such parties neither have 
nor purport to give any definite information and 
the person inquiring, despite the unsatisfactory char¬ 
acter of the responses, elects nevertheless to go 
ahead with the transaction. 14 

(2) Knowledge 

No fraud, misrepresentation, or concealment af¬ 
fecting the validity of the sale is made out where the 
one to whom facts are misstated or concealed knows, or 
is presumed to know, the truth before the completion 
of the transaction, since in such case the element of 
reliance is absent. 

Where the speaker joins, to the representations 
complained of, disclosures which inform the other 
party as to the truth, or where, although the facts 
are misstated or concealed by the speaker, the other 
party has actual knowledge of them and knows of 
the falsity of the representations or is as fully aware 
of the truth as to them as is the speaker, before 
the completion of the transaction, and nevertheless 
the contract is made, no fraud, misrepresentation, or 
concealment affecting the validity of the sale is 
made out, since the element of reliance is absent; 15 
and this is true where the circumstances are such 


96. Cal—Lobdell v. Miller, supra. 

99. Cal —B&grd&s&ri&n v Gr&gnon, 
192 P 2d 935. 31 Cal.2d 744—Curran 
v. Heslop. 252 P 2d 378. 115 Cal. 
App 2d 476—Younls v. Hart, 138 P 
2d 323, 59 Cal.App 2d 99. 

Xev.—Freeman v. Soukup, 265 P 2d 
207. 

66 C.J. p 614 note 72. 

1. Minn.—Pennington ▼. Roberg, 142 
N.W. 710. 122 Minn. 295. 

2. Cal.—Bagdasarian v. Gragnon, 
192 P.2d 936. 31 Cal.2d 744—Curran 
v. Healop. 252 P.2d 878. 115 Cal 
App.2d 476 

66 C.J. p 614 note 74. 

8. Cal.—Younls ▼. Hart, 138 P.2d 
823, 69 CaLApp.2d 99. 

€6 OJ. p 614 note 75. 


4. Cal —Quarg v Scher, 69 P. 96. 136 
Cal. 406. 

66 C J. p 614 note 76. 

5. Wash—Kuehl v. Scott. 119 P. 742. 
66 Wash. 318. 

66 C.J p 614 note 77. 

6. Ind.—Baker v. Meenach, 84 N.E 
2d 719. 119 Ind.App. 154. 

7. Miss—Alexander v. Meek, 96 So. 
101. 132 Miss 298. 

66 C.J. p 614 note 78. 

9. Iowa.—Selby v. Matson. 114 N.W. 
609. 137 Iowa 97. 14 L.R.A..N.S. 
1210. 

66 C J. p 615 note 79. 

9 . Ga.—Briesenick v. Dimond, 126 
S.E. 806. 33 Ga.App. 394. 

66 C.J. P 615 note 80. 
ilO. Cal.—Dow v. Swain, 58 P. 271, 
I 125 Cal. 874. 


N.D—Li land v Tweto, 125 N.W. 
1032. 19 ND. 551. 

11. III.—Briggs v. Dunne, 48 N.E. 48. 
168 Ill 221 

12. N.J.—Kafka v. Grant, 68 A. 900, 
73 N.J.L&w 451. 

66 C J p 615 note 83. 

13. Fla.—McDonald v. Rose, 50 So. 
2d 878. 

66 C.J. p 615 note 84. 

14. NJ>.—Lailandk v. Tweto, 125 N.W. 
1032, 19 N.D. 591. 

15. U-S.—Carter Coal Co. v. Lite. 
D.C.Va., 64 F.Sppp. 119, affirmed. 
CCA., 140 F.2d 934. 

Va—Masche v. Nichols, f 1 8JB.2d 144, 
188 Va. 857. 

Wash.—Russell v. Stepfee mm, 71 P.3d 
89, 191 Wash. 814. 

66 CXp 615note 44. 
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that the law will presume knowledge to exist 1 * 
Such knowledge, actual or presumed, need not have 
existed at the very commencement of the negotia¬ 
tions; it is sufficient that it is possessed prior to the 
definitive agreement of the parties. 17 Where the 
language of the written contract is plainly inconsist¬ 
ent with, or contradictory of, the claimed misrep¬ 
resentations, the party to whom they have been 
made cannot ordinarily continue his reliance on such 
representations. 18 

Despite such knowledge, however, if the sale af¬ 
fected by it is but one in a series of connected 
transactions which have a common basis in fraud, 
and cannot be disassociated from the other trans¬ 
actions with whidi it is involved, the underlying 
common fraud may still invalidate it along with, 
and as a part of, the whole related series of acts. 19 
Moreover, although matters are learned or discover¬ 
ed apparently at variance with the representations 
made, if false and misleading explanations and as¬ 
surances are given by the speaker to account for 
them and nullify the information conveyed thereby, 
which confirm the original representations and pre¬ 
serve their influence on the mind of the party mis¬ 
led, the knowledge thus explained away is not fatal 
to the existence of a justified reliance. 20 

(3) Notice or Suspicion of Truth 

Where a party does not know the whole truth with 
respect to the matter misrepresented or concealed, 
but does know enough that he Is or should be put on 
Inquiry as to the facts, and negligently fails to pursue 
the facts and learn the truth, he cannot. In the absence 
of special circumstances enlarging his right of reli¬ 
ance, contract with respect to the sale of real estate 
and thereafter attack the validity of the sale because of 
concealment or misrepresentation. 

Where a party does not know the whole truth with 
respect to the matter misrepresented or concealed, 
but does know enough that he is or should be put 
on inquiry as to the facts, and negligently fails to 


pursue the facts and learn the truth, he cannot, in 
the absence of special circumstances enlarging his 
right of reliance, contract with respect to the sale 
of real estate and thereafter attack the validity of 
the sale because of concealment or misrepresenta¬ 
tion. 21 Where, by the very language used in the 
sale, there is information given which should put 
the purchaser on notice of the true state of the facts, 
he is not entitled to rest a reliance that some con¬ 
trary state of fact exist on other expressions else¬ 
where employed ; 22 and the same rule applies where 
the language is evasive or vague and indefinite, of 
such character as to stimulate rather than to lull fur¬ 
ther inquiries. 23 Whenever a vendor admits that his 
title is defective or encumbered, or that there is 
some outstanding claim or equity in the property, 
or makes any other communication which brings 
notice of such encumbrance to the grantee, the 
purchaser is not warranted in accepting his declara¬ 
tion to the effect that the defect or encumbrance 
has been removed or is ineffectual. 24 

The mere fact that the speaker urges the other 
party to inspect or examine is not always of itself 
sufficient to destroy the right to rely, 26 as, for in¬ 
stance, where the property is too distant to permit 
of convenient inspection, 26 or where the suggestion 
of inspection is merely a ruse which is itself calcu¬ 
lated to strengthen reliance by creating an impres¬ 
sion of good faith and fairness, 27 or where the 
proposal contemplates an inspection on such terms 
as will penalize the party making it, by imposing on 
him an added burden of expense, if he decides to go 
through with the transaction after having in¬ 
spected. 28 Furthermore, the mere fact that the 
party misled has in the past entertained a belief as 
to the land inconsistent with the representations 
positively made with respect to it is not necessarily 
sufficient to preclude reliance on such representa¬ 
tions; 29 and the mere fact that the purchasers 


16. TT.S.—King v. Lam born, Idaho, 
186 F. 21.108 C.C.A. 122. 

66 C.J. p 611 note 45. 

17. Cal—Coleman v. Edgar, 257 P. 
452, 88 C&LApp. 720. 

1& Tex.—Kamp v. Hargis Bldg. Co., 
dv.App., 288 S W 2d 277, error re¬ 
fused no reversible error. 

66 C.J. p 611 note 47. 

19. Mich.—Storrs v. Scoug&le, 12 N. 

W. 502, 48 Mich. 387. 

601 , Ky.—Pringle v. Samuel, 1 Litt. 

48, IS Am.l>. 314. 

66 G.J. p 611 note 49. 

SLt Tex.—Powell ▼. Pioneer Building 
ft Loan Ass'ii, CivApp., Ill S.W.2d 
,764, error dismissed. 

64 CLft p6li note 52. 

Constructive notion- from public pep- 

# 


ord as affecting reliance see infra 
| subdivision c (4) of this section. 
Extension or enlargement of right of 
reliance see infra subdivision d of 
this section. 

22. Fla.—Sutton v. Gulf Life Ins. 

Co, 189 So. 828. 138 Fla. 693. 

66 C.J. p 611 note 53. 

BUrsad contract 

Where a purchaser of land, with¬ 
out reading It, signs a contract suffi¬ 
cient to put him on notice of certain 
material facts, he cannot thereafter 
attack the transaction on the ground 
of prior misrepresentations as to 
4uch facts.—Sutton v. Gulf Life Xns. 
<bo., supra. 

Is. U.S.—Hough v, Richardson, C.Cj 
j Me., 12 F.Cas.No.6,722. 8 Story 559. 
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Colo.—Postal v. O'Donnell, 954 P. 
764, 61 Colo. 202. 

26. U.8.—Mlglftaccfto v. Continental 
Min. ft Mill Co* C. A Utah, 196 F.2d 
398. 

25. Wash.—Christensen v. Koch, 148 
P. 585. 86 Wash. 472. 

66 C.J. p 612 note 57. 

28. Iowa.—Nolan v. Fitzpatrick, 173 
N.W. 255, 186 Iowa 1226. 

27. Ky.—Perkins ▼. Rice, Litt. Bel. 
Cas. 218, 12 Am.D. 298. 

Wis.—Horton v, Lee, 82 N.W. 360, 
100 Wis. 429. 

28. Mich.—Webstefr V. Bailey, 81 
' Mich. Sf 

89. Wis.—Wilks v. McGovem-Place 
Oil Co* 207 N.W, 604, 169 Wift 42ft 
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may have become suspicious that one or more of the 
claimed representations were false would not neces¬ 
sarily preclude a recovery on other claimed false 
representations. 33 The rule of caveat emptor ap¬ 
plies only so far as it affects a purchaser of land 
with notice of everything that he might have as¬ 
certained by the use of ordinary diligence. 81 

A description of the land conveyed by legal sub¬ 
divisions has been held to give no clue as to where 
the land actually is and hence not to be a circum¬ 
stance of suspicion with reference to the truth or 
falsity of statements that land pointed out during 
the negotiations is included in that to be conveyed, 32 
and the same has been held where the representation 
was as to area rather than location. 33 Previous 
purchase of lots from a different person with ease¬ 
ments and mineral rights outstanding in third par¬ 
ties does not constitute notice to the purchaser of a 
defect of the vendor’s title to a contiguous lot. 34 

Indorsement of purchase-money notes without re¬ 
course has been held not to be such a circumstance 
as to absolve the indorser from the effect of his rep¬ 
resentations as to the existence and validity of se¬ 
curity for such notes, 36 but has been held to be of 
such character that it should awaken suspicion as to 
representations with respect to the maker’s solvency 
and financial responsibility. 36 

(4) Opportunity to Be Informed 

It Is not sufficient In all cases to preclude the right 
of reliance, where positive statements or assurances 
are made, that the party misled may have had access 
to accurate Information; but it Is commonly held, In 
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the absence of special circumstances, that, whore the 
means of knowledge are readily available, and the ven¬ 
dor or purchaser has the opportunity to discover the 
truth with re s p ec t to matters concealed or misrepre¬ 
sented, without prevention or hindrance by the other 
party, of which opportunity he is or should be awarat 
and where he nevertheless falls to exercise that oppor¬ 
tunity and to discover the truth, he cannot thereafter 
assail the validity of the contract for fraud, misrepre¬ 
sentation, or concealment with respect to matters which 
he should have ascertained. 

It is not sufficient in all cases to preclude the 
right of reliance, where positive statements or as¬ 
surances are made, that the party misled may have 
had access to accurate information; 37 and the ex¬ 
istence of opportunities for examination or of sourc¬ 
es of information is not always sufficient of itself to 
operate thus. 38 So it has been held that it is imma¬ 
terial that the person deceived had available the 
opportunity and means of correctly informing him¬ 
self unless he takes some steps in making an inde¬ 
pendent investigation of the facts, 33 even where 
there are circumstances putting him on inquiry as 
to their possible inaccuracy ; 40 to bar him from re¬ 
lief the circumstances must be such that the in¬ 
quiry becomes a duty, and the failure to make it a 
negligent omission. 41 

Nevertheless, where the means of information are 
at hand and equally accessible to both parties so 
that, with ordinary prudence or diligence, they might 
rely on their own judgment, generally they must be 
presumed to have done so, 42 or, if they have not 
informed themselves, they must abide the conse¬ 
quences of their own inattention and carelessness. 43 
Unless the representations are such as are calcu- 


30. Cal.—Lobdell v Miller. 250 P.2d 
357. 114 Cal App 2d 328. 

SI. Tex.—McCord v. Bailey. Civ 
App. 200 8 W.2d 886. 

33. N.M —Bell v. Kyle. 192 P. 512. 27 
NM 9. 

83. Wash.—Y&rnall v. Knickerbock¬ 
er Co.. 200 P. 930. 120 Wash 205 
51 Tex.—Brophy v. Little. Civ. 
App.. 70 8.W.2d 773. error refused 

35. Ark.—Warmack v. Williamson. 

265 SW. 669. 166 Ark. 157. 

66 CJ. p 612 note 64. 

88 . Fla.—Glass v. Craig. 91 So. 332. 
83 Fla. 408. 

87. Ark—Miller v. Porter. 238 SW 
2d 040. 218 Ark 841—Fausett A 
Co. v. Bullard, 229 S.W.2d 490. 217 
Ark. 176. 

Cal.—Lobdell v. Miller, 250 P.2d 357. 
*114 Cal. App. 2d 328—Younis v 
Hart. 138 P.3d 323, 69 CaLApp.2d 
99. 

Fla.—Morris v. Ingraffla, 18 Sa2d 1, 
154 FUl 482. 

til.—Handelman v. Arquilla, 95 N.E. 
2d 910, 407 Ill. 652. 
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Okl —G. A Nichols. Inc. v. Karnes. 

106 P 2d 125. 188 Okl. 28. 

Or— Corpus Juris cited in Gamble ▼. 
Beahra, 257 P.2d 882. 886. 198 Or. 
637. 

66 C J. p 615 note 85. 

38L Ark—Miller v. Porter. 238 SW. 
2d 940. 218 Ark 841—Fausett A 
Co. v Bullard. 229 SW2d 490. 217 
Ark. 176. 

Cal —Lobdell v. Miller. 250 P.2d 357, 
114 Cal App.2d 328. 

Tex —Kamp v Hargis Bldg. Co.. Civ. 
App. 238 S W 2d 277, error refused 
no reversible error. 

66 C J p 615 note 86. I 

39. Tex —Kamp v. Hargis Bldg. Co., 
supra. 

66 C.J. p 615 note 87. 

4 a Cal —Lobdell v. MiUer. 250 P.2d 
867. 114 Cal App.2d 328. 

66 C.J. P 615 note 88. 

Xbstnuneats oonnected with sale 

Where agents of vendors repre¬ 
sented to purchaser that realty was 
bounded by a certain street but real- 
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ty was not bounded by the street 
and purchaser did not know that 
realty was not bounded by that 
street purchaser was entitled to 
have contract for purchase of realty 
rescinded, notwithstanding that real¬ 
ty was properly described In contract 
of sale, deed, and other Instruments 
connected with sale and with refer¬ 
ence to a recorded map which show¬ 
ed that it was not bounded by the 
street.—Kamp ▼. Hargis Bldg. Co.. 
Tex.Civ App., 238 S.W.2d 277, error 
refused no reversible error. 

4L CaL—Lobdell v. Miller, 359 P.*d 
357. 114 Cal.App.2d 328. 

42. U.S—Farnsworth v. Duffher. W. 
Va., 12 S.Ct. 164, 142 U.S 43. 35 L. 
Kd. 931. 

66 C.J. p 616 note 90. 

43 . Ky.—Fannon v. Carden, 240 &W. 
2 d 101. 

Or.—Miller v. Protrka, 238 P.Sd 758. 
193 Or. 588. 

Wash—Graff v. Qetsel. 884 PM Ili 
39 Wash.2d 121. 

86 Cjr. p 616 note 9L 
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lated to lull the suspicions of a careful man into a 
complete reliance thereon, 44 it is commonly held, in 
the absence of special circumstances, that, where 
the means of knowledge are readily available, and 
the vendor or purchaser, as the case may be, has 
the opportunity by investigation or inspection to dis¬ 
cover the truth with respect to matters concealed or 
misrepresented, without prevention or hindrance by 
the other party, of which opportunity he is or should 
be aware, and where he nevertheless fails to exer¬ 
cise that opportunity and to discover the truth, he 
cannot thereafter assail the validity of the con¬ 
tract for fraud, misrepresentation, or concealment 
with respect to matters which should have been as¬ 
certained, 45 particularly where the sources of in¬ 
formation are furnished and attention directed to 
them, 46 as, for example, where the source of ac¬ 
curate information is indicated or referred to in the 
contract. 47 

Unless the party misled had in fact some means 
of knowing or ascertaining the truth or falsity of 


91 C.J.S. 

the material representations, the above stated prin¬ 
ciples have no application ; 48 and this is true where 
extraordinary diligence or skill in examination or 
investigation would be required for the truth to be 
discovered ; 49 thus, where the truth is such as would 
not be apparent on a reasonable, ordinary investi¬ 
gation, the opportunity to make such an investigation 
is of no significance, 50 particularly where the exter¬ 
nal appearance of the property tends to confirm 
the assurances of the speaker and to aid m the de¬ 
ception. 61 

Existence of public records . There is no obliga¬ 
tion on the part of purchasers to examine the pub¬ 
lic records before purchasing real estate, 62 and the 
mere fact that public records exist and are conven¬ 
iently located for inspection by the buyer has been 
held not to be m itself such an opportunity for in¬ 
vestigation as to affect adversely a purchaser’s right 
to rely on the vendor’s representations or wrongful 
concealments with reference to title, 53 encumbranc¬ 
es, 64 restrictions, 55 or the amount of taxes to which 


44. SC.—Rupart v. Dunn, 30 SCL 

101 . 

Circumstances working effective en¬ 
largement of right of reliances 
generally see infra subdivision d 
of this section. 

45. Colo.—Taylor ▼. Arneill, 268 P. 
2d 695. 

Fla—-Davis v. Dunn, 58 So 2d 539— 
Greenberg v. Berger, 46 So 2d 609. 
Ga.—Edge v. Winters, 66 S.E.2d 67, 
208 Ga. 196—Kirven v. Blackett. 65 
S E 2d 791, 208 Ga. 178—Holmes v 
Walker, 63 S.E 2d 359, 207 Ga. 582 
—Karpas v. Candler, 7 S E.2d 243, 
189 Ga. 711 

Ill—Bundesen v. Lewis, 15 N.E. 2d 
620, 368 Ill. 623—Sands v. Sack 
Realty Co., 28 N.E 2d 349, 306 Ill. 
App. 275. 

NT—Williams v. Horton Realties, 
Inc, 121 N.T.S.2d 662, affirmed 129 
NTS 2d 766. 283 App.Div. 889—| 
Grenlac Holding Corp. v. Kahn, 1 06 | 
N.Y.S2d 83, affirmed 112 N.Y.8.2d 
494, 279 App Div. 989, appeal de¬ 
nied 113 N.Y.S.2d 263, 279 App Div. i 
1064—Kroll v. Zimmerman, 88 N.Y. j 
S 2d 440, appeal dismissed 91 N.Y.S. 
2d 751. 

N.C.—Gray v. Edmonds, 62 S.E. 2d 77, 
232 N.C. 681. 

Or.—Gamble v. Beahm, 257 P.2d 882, 
198 Or. 637—Miller v. Protrka, 238 
P.2d 763, 193 Or. 586—Elliott v. 
Mork, 24 P.2d 1036, 144 Or. 246. 

Tenn.—Claiborne v. Taft, 10 Tenn. 
App. 281. 

Wash.—Graff v. Geisel, 234 P.2d 884, 

89 Wash.2d 131. 

Wis.—Alropa Corp. v. Flatley, 277 N. 

W. 108. 226 Wis. 661. 

66 C.J. p 616 note 93. 

Voluntarily making sketchy or par¬ 


tial investigation see supra subdi¬ 
vision c (1) of this section. 

Contract held not subject to attack 
for misrepresentation or conceal- 
meat as to: 

(1) Amount of rentals collected un¬ 
der governmental control —Green¬ 
berg v Berger, Fla., 46 So 2d 609 

(2) Status of special assessments 
for local improvements—Resnick v. 
Varouxakis, 48 NE 2d 665, 319 Ill. 
App. 51. 

(3) Quality of property—Anderson 
Drive-In Theatre. Inc. v. Kirkpatrick, 
110 NE 2d 506. 123 Ind.App. 388 

(4) Offers received for property — 
Baxter v. Davis, 67 S.W 2d 678, 252 
Ky. 525 

(6) Water supply—Hays v. Mc- 
Ginness. 67 S.E 2d 720, 208 Ga 547. 

(6) Whether there was a street 
light in front of house —Houters v. 
Schlegel, 51 N.Y.S.2d 955. 

46. Ala—New Orleans, etc., Coal, 
etc., Co. v. Musgrove, 7 So. 747, 90 
Ala. 428, 

47. Ill—Plummer v. Rigdon, 78 Ill. 
222, 20 Am.R. 261. 

66 C.J. p 617 note 96 [a]. 

48. Or.—Corpns Juris eitod la Gam¬ 
ble v. Beahm, 257 P.2d 882, 886, 198 
Or. 537. 

66 C.J p 617 note 98. 

49. Ill.—Handelman v. Arquilla, 95 
N.E 2d 910, 407 Ill. 652. 

66 C.J. p 617 note 99. 

50. Ill.—Handelman v. Arquilla, su¬ 
pra. 

66 C.J. p 617 note 1. 

Location of septic s y stem 

It is not reasonable to impose on 
potential purchaser, as against ven- 
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dor, duty to ask concerning location 
of septic system or to dig up the 
ground to find out.—Dugan v. Bosco, 
Del Ch, 108 A.2d 586 

51. U S —Green v. Turner, Wis., 86 
F. 837, 30 CCA. 427 

DC—Turner v Brewer, 64 App DC 
363, 298 F 685 

52. Pa.—LaCourse v. Kiesel, 77 A.2d 
877, 366 Pa 385—Suraci v. Ball, 51 
A 2d 404. 160 Pa Super 349 

53. Pa—Suraci v Ball, 51 A.2d 404, 
160 Pa Super 349 

66 C.J. p 617 note 3 

Record as notice affecting claim of 
bona ilde purchaser see infra §S 
334-345 

Za Texas 

(1) There Is authority supporting 
the rule of the text.—Morris v 
Brown, 85 S.W 1015, 38 Tex.Civ.App 
266—66 C.J. p 617 note 3. 

(2) There is also authority which 
seems to indicate that vendee was 
under a duty to examine the record 
—Sherman v Sipper, 152 S.W.2d 319, 

I 137 Tex. 85, 137 A.L.R. 263—66 C.J. p 
617 note 3 

54. Fla.—Morris v. Ingraffla, 18 So 
2d 1, 154 Fla. 432. 

Ga.—Oliver v O’Kelley, 173 S.E. 232, 
48 Ga App. 762. 

Pa.—Suraci v. Ball, 51 A.2d 404, 160 
Pa Super. 349. 

66 C.J. p 618 note 4. 

55. Pa.—LaCourse v. Kiesel, 77 A. 2d 
877. 366 Pa. 385. 

Mar restrictions 

The fact that purchaser could have 
gone to records and learned that land 
was zoned for residential purposes 
did not prevent purchaser from pros¬ 
ecuting action against vendor on 
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the property is subject. 66 In like manner, the fact 
that the truth as to the location, extent, or bound¬ 
aries of the property might be discovered by refer¬ 
ence to plats or public records in fact available 
does not impose on the party to whom the state¬ 
ments are made any such duty to examine such 
sources of information as to destroy the right of 
reliance. 67 Moreover the right to rely on the rep¬ 
resentations is not destroyed by the fact that public 
records would reveal the truth as to the existence 
of ordinances for the construction or improvement 
of abutting ways or alleys which are claimed to have 
been provided for, 66 the inclusion of the land with¬ 
in a drainage district, 69 the soil characteristics of 
the land, 60 or the validity or priority of mortgages 
transferred as the purchase price of land and false¬ 
ly stated by the purchaser to be valid prior encum¬ 
brances. 61 While there is authority holding that, 
with respect to a representation as to the assessed 
value of property or the amount for which property 
is taxed, the tax books and records constitute con¬ 
structive notice and the party misled must inves¬ 
tigate or else suffer the consequences, 62 there is 
other authority to the contrary. 63 

Facts discoverable by suri'cy. Ordinarily, where 
there are no circumstances of suspicion, a party is 
not bound to resort to a survey and may properly 
rely on the representations made to him despite 
the fact that by having a survey made their incor¬ 
rectness could have been discovered. 64 

d. Circumstances Extending or Enlarging Scope 
of Eight to Rely 

(1) In general 

(2) Absolute reliance 

(3) Fiduciary relationship 

(4) Inequality of position 

(5) Time or distance 

(6) Interference with investigation or 

potential investigation 
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(1) In General 

For the purpose of establishing fraud or misrepre¬ 
sentation, there may be special circumstances growing 
out of the conduct of one of the parties or from the re¬ 
lations between them which extend or enlarge the right 
to rely on the statements or representations made. 

For the purpose of establishing fraud or misrep¬ 
resentation, there may be special circumstances 
growing out of the conduct of one of the parties or 
from the relations between them which extend or 
enlarge the right to rely on the statements or rep¬ 
resentations made. 66 Strictly speaking, the rules 
limiting the right of reliance apply only where the 
parties are dealing at arm’s length and on equal 
terms. 66 The rule of caveat emptor does not ap¬ 
ply where the circumstances work an effective en¬ 
largement of the right. 67 

Intentional representation or industrious conceal¬ 
ment. The failure to inspect or examine or to do so 
thoroughly has been held immaterial where the rep¬ 
resentations are of facts, as distinguished from mat¬ 
ters of opinion and judgment, and are deliberately 
false and fraudulent, or where there is industri¬ 
ous concealment of a similarly culpable character; 
and the speaker is not entitled to invoke contributory 
negligence as an answer to his own intentional 
wrong. 68 

(2) Absolute Reliance 

When a complete reliance Is reposed In the speaker, 
the speaker will be held bound for all statements and all 
undue concealments, and the party to whom the state¬ 
ments are made may, if he chooses, rest his reliance 
on the speaker’s faith and integrity, particularly where 
the speaker knows that the hearer is placing trust and 
confidence in him and acting without independent ad¬ 
vice or investigation. 

The duty of making one’s own investigation or 
exercising one’s own judgment at times yields to 
the fact that a complete reliance is reposed in the 
speaker, so that, when such an absolute reliance ex¬ 
ists, the speaker will be held bound for all state- 


ground of fraudulent representation Hellinger, 224 P.2d 34, 100 Cal.App. 
that land could be used for sale of I 2d 482. 
liquor.—Stall&rd v. Adams, 228 S.W. 1 


2d 430. 312 Ky. 632. 

56. Pa.—Suraci v. Ball, 51 A.2d 404, 
160 Pa.Super. 349. 

57. Pa.—Suraci v. Ball, supra. 

Tex—Kemp v. Hargis Bldg. Co., Civ. 
App., 288 S.W.2d 277, error refused 
no reversible error. 

66 C.J. p 618 note 5. 

Purpose of recording acts is not to 
afford protection to those who make 
fraudulent representation but to bona 
fide purchasers for value.—Mills v. 


58. W.Va.—Martin v. South Blue- 
field Land Co.. 94 S E. 493, 81 W.Va. 
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59. Ark —Grismore v. Utley, 262 S 
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61. Ala.—Baker v. Maxwell, 14 So. 
468, 99 Ala. 558. 

Mo.—Parish v. Casner, 282 S.W. 392. 

62. Ill —Morel v. Masalski, 164 N.E. 
205. 333 Ill. 41. 

Wash—Kalmans v. Powlss, 209 P. 
S, 121 Wash. 203. 20 £JU R. 610. 
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63. Minn—Clark v Thorpe Bros., 
135 N.W 387, 117 Minn 202. 

164. N.C —Walsh v. Hall, 66 N.C. 233, 
241, 243. 

66 C.J. p 620 note 22. 

65. Cal.—Eichelberger v. Mills Land, 
etc. Co., 100 P. 117, 9 CaLApp. 628. 

66 C.J. p 618 note 19. 

66. Wis—Horton ▼. Lee, 82 N.W. 
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66 C.J. p €19 note 20. 
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ments and all undue concealments," and the party to 
whom the statements are made may, if he chooses, 
rest his reliance on the speaker’s faith and integrity, 
and the latter cannot thereafter object that the for¬ 
mer had no right to rely on his deliberate and posi¬ 
tive statements of fact, 70 particularly where the 
speaker knows that the hearer is placing trust and 
confidence in him and acting without independent 
advice or investigation and nevertheless proceeds to 
make the untrue statements which induce the sale. 71 
It has been held, however, that the mere fact that 
the party deceived relies entirely on the statements 
of the speaker is insufficient where the latter does 
nothing to induce any peculiar confidence to be 
placed in him or to cause the former to refrain from 
exercising his own judgment. 72 

Standard of prudence . In determining whether 
utter confidence of this character, serving as a ba¬ 
sis for the right to rely as to the several particu¬ 
lars stated or concealed, is justified, so as to call into 
being this extension of the right, the logical and just 
test has been said to be found in the standard of a 
reasonable man’s actions under the same condi¬ 
tions; 72 the party to whom the statements are made 
or who is affected by the material nondisclosure is 
to act the part of prudence, 74 and reliance consistent 
with prudent conduct is justified despite the fact 
that by the exercise of an excess of caution the 
truth might be discovered. 76 

(3) Fiduciary Relationship 

Where there le a fiduciary relationship between the 
parties creating a special right to repose trust and 
confidence, the right to rely Is so extended that it may 
exist despite the usual general rules limiting the right 
of reliance. 

Where there is a fiduciary relationship between 
the parties creating a special right to repose trust 


and confidence, the right to rely is so extended that 
it may exist despite the usual general rules limiting 
the right of reliance. 76 No exact enumeration, 
which will be all inclusive of the various relation¬ 
ships falling within this category, can be made, 77 
and no exact definition can be given as to what is 
necessary in all cases to create such relations, 78 
but at any rate they do not necessarily presuppose 
the existence of a marked degree of personal or 
business intimacy. 70 Circumstances which have 
been treated as relevant to the consideration of 
whether such a relationship does exist include the 
kinship of the parties, 80 their business experience 
and records, 81 the length and nature of their per¬ 
sonal acquaintanceship, 82 the business or profession¬ 
al antecedents of the speaker, 82 and the existence of 
matters in common between the parties, which are 
of such a nature as to induce in the person misled 
a confidence that the speaker will not impose on 
him. 84 Where one person acts as agent for both 
parties, without disclosing to either his agency for 
the other, either principal is entitled, by virtue of 
the existing relationship, to rely on his representa¬ 
tions. 86 

(4) Inequality of Position 

Inequality of position of the parties as to knowledge 
or opportunity for examination or investigation may, un¬ 
der some circumstances, enlarge the right to rely, as 
where one party better informed or having better access 
to information than the other takes advantage of the 
other’s inferiority as to Information and ensuing confi¬ 
dence to make representations to the latter. 

Inequality of position of the parties as to knowl¬ 
edge or opportunity for examination or investiga¬ 
tion may, under some circumstances, enlarge the 
right to rely; 86 thus, where one party, being better 
informed or having better access to information 
than the other, takes advantage of the other’s in- 


61 Cola—Sued v. Pina, < P.2d 5, 
90 Colo. 30. 

66 C.J. p 619 note 22. 

7a Tex.—Buch&nan v. Burnett, 119 
S.W. 1141, 102 Tex. 492, 132 Am.S. 
R. 900. 

66 G.J. p 619 note 24. 

71. Vt.—Crompton v. Beedle, 76 A. 
331, 83 Vt. 287, 30 L.R.A..N.S., 748, 
Ann.Cas.l912A 899. 

66 C.J. p 619 note 26. 

72. CaL—Gosnell v. Lloyd, 10 P.2d 
45. 216 Cal. 244. 

66 G.J. p 620 note 26. 

73. N.C.—Walsh v. Hall, 66 N.C. 238. 
66 C.J. p 620 note 27. 

74. N.C.—-Walsh v. Hall, supra. 

66 OJ. p 620 note 29. 

71. Colo.—Bucd v. Pfssa, 6 P.2d 5, 
90 Colo. 30. 

66 OJ. P 620 note 86. 


7a Pa.—Gross v. William Penn Fire 
Ins. Co., 51 Pa.Dist. & Co 296. 

66 C J. p 620 note 33. 

Circumstances limiting and restrict¬ 
ing the scope of the right to rely 
generally see supra subdivision c 
of this section. 

77. Tex.—Varner v. Carson, 69 Tex. 
303 

66 C.J. p 621 note 36* 

71 D.C.—Hammett v. Ruby Lee Mi¬ 
ner, Inc., 58 F.2d 144, 60 App.D.C. 
286, certiorari denied 52 S.CL 200, 
284 U.S. 682, 76 L Ed. 576. 

N.D.—Llland v. Tweto, 125 N.W. 1032, 
19 N.D. 651. 

71 N.D.—Llland v. Tweto, supra. 

81 Iowa.—Schneider v. Schneider, 
98 N.W. 159, 126 Iowa L 

166 C.J. p 621 note 38. 
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8 L Wash—West Seattle Land. etc. 
Co. v. Herron, 48 P. 341, 16 Wash. 
665. 

66 C.J. p 621 note 39. 

82. W.Va.—McBee v. Deusenberry, 
128 S EL 878, 99 W.Va. 176. 180. 

66 C.J. p 621 note 40. 

83. N.IX—Llland v. Tweto, 125 N.W. 
1032, 19 N.D. 651. 

66 C.J. p 621 note 41. 

86 . Wis.—Mlranovlts v. Gee, 167 N. 

W. 790, 163 Wis. 241 
66 OJ. p 621 note 42. 
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feriority as to information and ensuing confidence 
to make representations to the latter, such represen¬ 
tations may properly be relied on despite the usual 
general rules limiting the right of reliance. 87 In 
order that the doctrine may apply, it is sufficient that 
the facts represented are peculiarly within the speak¬ 
er’s knowledge or means of knowledge and it is 
not essential that they be exclusively so. 88 While 
reliance on the speaker’s opinions, estimates of value, 
or expectations, where he does nothing to induce any 
particular reliance on them, is not of itself justified 
by the fact that the speaker has superior judgment 
and ability to estimate the character and quality of 
the property, 88 or that the party misled is not capa¬ 
ble of drawing a correct conclusion from the facts 
while the speaker is, 80 such superior judgment and 
understanding are circumstances of considerable 
importance in determining whether the right of re¬ 
liance is effectively enlarged. 81 

It is not essential that the speaker shall have 
known definitely of the other party’s ignorance or 
unfamiliarity, with respect to the subject matter of 
the representations or of his absolute reliance on 
what is told him, at least if the statements are con¬ 
sciously and deliberately false and made with in¬ 
tention to deceive ; 82 nevertheless, where he is aware 
of the lack of knowledge and of the complete con¬ 
fidence which is being reposed in him, that fact lends 
further force to his duty to refrain from incor¬ 
rectly stating the facts to the party relying on him, 
and has been treated as material in the consideration 
of whether under the facts the right of reliance is 
enlarged. 88 

Other circumstances on which stress has been 
laid in determining whether there is indeed such 
an inequality of position as to render the rules with 
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reference thereto applicable include die proximity, 
pending the sale, of competent advisers, 84 such as 
relatives, 86 expert advisers, 86 or friends, 87 particu¬ 
larly where such advisers are aware of and ap¬ 
prove the sale, 88 the character and business ca¬ 
pacity of the person misled, 88 his physical condi¬ 
tion, 1 his age, 2 and his nationality of origin and 
unfamiliarity with the English language. 8 The fact 
that one is a stranger in the vicinity and not fa¬ 
miliar with locally prevailing practices affecting 
realty or the mode of dealing in it, while it may 
under some circumstances extend materially the 
right of reliance, 4 is not of itself sufficient in all 
cases to enlarge it. 6 

(5) Time or Distance 

If the only Investigation which can be resorted to 
may consume so much time as to render it burden¬ 
some and from a practical standpoint ineffective?, or 
may have to be made at such a distance that to make 
it would be an act of extraordinary diligence, the party 
who labors at such a disadvantage in respect of the 
information should not be required to go to such trouble 
to investigate, but has the right to rely on the state¬ 
ments made to him by the other. 

In order that the opportunity to examine or in¬ 
vestigate may impair the right to rely, the means 
of knowing the truth should be reasonably open 
and accessible to the party deceived, 6 and the defect 
must not only be apparent, but the purchaser must 
be in a situation to discern it. 7 Accordingly, it has 
been held that the party who labors under such a 
disadvantage m respect of the information should 
not be required to go to such trouble to investigate, 
but has the right to rely on the statements made to 
him by the other, if the only investigation which 
can be resorted to may consume so much time as 
to render it burdensome and from a practical stand- 


07. DC—HUtpold v. Stern. Mun. 
App. 82 A 2d 123, 26 A.L.R 2d 852 

Pa.—Lake v. Thompson, 77 A.2d 364, 
366 Pa. 362—Wlllman v. Peck, 
Com PI., 26 Brie Co. 166. 

46 C.J. p 621 notes 46-46. 
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of this section. 
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136 Wash. 32. 

08. Or.—Fairbanks v. Johnson, 243 
P. 1114. 117 Or. 362. 
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800. 120 Cal. 147. 
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95. Wash.—Conta v. Corgiat, 132 P. 
746, 74 Wash. 28. 
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187 N.W 873, 91 Neb. 798. 
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7 N.D. 422. 

9a Ark.—Storths v. Arnold, 84 aw. 
1086, 74 Ark. 68. 
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point ineffective,* or may have to be made at such 
a distance that to make it would be an act not of 
ordinary prudence, but rather of extraordinary dili¬ 
gence,® particularly where the speaker emphasizes 
the fact that the party whom he is addressing must 
rely solely on his statements and cannot otherwise 
ascertain the true facts, at the time and place of 
sale. 10 It has been held, however, to make no dif¬ 
ference whether the land purchased be one mile or 
one hundred miles away, since it was the privilege 
of the buyer to refuse to purchase until he had ex¬ 
amined the property, if he wished to examine it. 11 

(6) Interference with Investigation or Po¬ 
tential Investigation 

An inspection or investigation actually made does 
not preclude an attack on the validity of the sale be¬ 
cause of fraud, concealment, or misrepresentation where 
the party making the investigation is prevented by the 
obstructive or deceitful conduct or statements of the 
other from making a full and free Investigation and 
determination, or where artifice is used to conceal de¬ 
fects in the matter being examined, or a falsely attrac¬ 
tive appearance is given it. 

An inspection or investigation actually made does 
not preclude an attack on the validity of the sale 
because of fraud, concealment, or misrepresenta¬ 
tion, where the party making the inspection or in¬ 
vestigation is prevented by the obstructive or de¬ 
ceitful conduct or statements of the other from mak¬ 
ing a full and free investigation and determination, 12 
or where artifice is used to conceal defects in the 
subject matter being examined or to prevent its 
appearance from disclosing the truth with respect 
to it, or a falsely attractive appearance is given 
it. 1 * 

Thus, where, at the time of inspection, misrepre¬ 
sentations are made to those inspecting the property, 
as to certain matters which, although discoverable, 
are not patent but can only be discerned by close and 
minute examination, for the purpose of preventing 
an examination as to those particulars, the general 
inspection does not relieve the contract from the 
effect of fraudulent representations as to those par¬ 
ticulars; 14 so, where the purchaser sends an agent 


to inspect the property for him, and the vendor, by 
bribery and collusion, induces bifti to turn in a 
report falsely stating the facts, the right of reli¬ 
ance is not cut off by the purchaser’s effort to in¬ 
vestigate for himself the truth of the matters rep¬ 
resented. 15 Moreover, where the speaker, misrep¬ 
resenting the state of his title, furnishes an attor¬ 
ney employed to investigate it with an inaccurate 
or incomplete abstract as the basis for the investiga¬ 
tion, the same is true, 16 and where the party to 
whom the representations are made knows or has 
learned by examination or inspection sufficient to 
put him on inquiry as to the truth, but his suspicions, 
when voiced, are allayed by the speaker’s statement 
that he himself or other qualified persons have in¬ 
vestigated the particular matters named and ha\e 
reported them to be as he states them, the former 
may properly continue to rely on the representa¬ 
tions. 17 

So, too, where, although there is m fact an oppor¬ 
tunity for a party to investigate and determine the 
truth as to all material matters, the opportunity is 
interfered with by the other party, who obstructs, 
misleads, or imposes on the former, and thereby 
prevents an examination and the ascertainment of 
the truth, such conduct repels the ordinary effect of 
the existence of such an opportunity, and the fraud, 
concealment, or misrepresentation is still operative 
and available to avoid the sale. 18 Thus, it has been 
held, a party, in the absence of actual knowledge, 
may rely on the representations of the other party, 
without further inquiry, although an opportunity 
exists to learn the truth, if such representations are 
statements of fact, and not of mere opinion, and arc 
accompanied by an assurance of the speaker’s per¬ 
sonal knowledge of their truth and a specification of 
the source of his information or the grounds for his 
belief. 19 The principles stated are true even though 
there are circumstances in connection with the 
sale calculated to arouse suspicion and to put the 
person deceived on inquiry. 20 

Similarly, where a party is induced to abstain from 
informing himself, although an opportunity exists 


9m Ind.—Kertz v. Dunlop, 18 Ind. 
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to make such investigation, such interference with 
the exercise of the opportunity broadens the scope 
of the right of reliance so that false representa¬ 
tions, even though with reference to opinion, value, 
or like matters, and even though their falsity is as¬ 
certainable, may vitiate the sale, 21 as where the 
other party resorts to conduct or statements to se¬ 
cure hasty action and to get him to refrain from 
investigation. 22 So, where the speaker procures 
recommendations of his reliability and veracity from 
known responsible persons, and armed with these 
presents himself to the other party, the credit in¬ 
duced by the recommendations justifies a larger con¬ 
fidence and increases the extent to which the lat¬ 
ter may rely on him. 23 Moreover, representations 
as to motive, while they are not of themselves sub¬ 
stantial grounds for a claim of fraud or mistake, may 
widen the scope of permissible reliance on the state¬ 
ments of the person making them , 24 this is true as 
to statements with respect to the speaker’s wealth 
and financial standing 25 

Merely making arrangements for the suppression 
of the truth and deception of the opposite contract¬ 
ing party in the event he undertakes to investigate 
is of no significance, however, where such party 
never takes any steps looking to an investigation 
so that such arrangements are not actually called 
into operation. 26 

e. Estoppel to Claim Reliance 

In no case where the representations are made 
after the party to whom they are addressed has assured 
the speaker of his complete familiarity with the proper¬ 
ty, and informed him that he is dealing on his own 
judgment, may the latter be held for any representations 
by him as to the subject matter. 

In no case where the representations are made 
after the party to whom they are addressed has 
assured the speaker of his complete familiarity with 
the property, and informed him that he is dealing 
on his own judgment, may the latter be held for any 


representations by him as to the subject matter, 
since the former has produced the impression of 
full reliance on his own knowledge. 27 Thus, where 
the buyer of farm lands represents that he is an ex¬ 
perienced farmer, owns a farm m another state, and 
knows good land when he sees it, the contract is not 
invalidated by misstatements of the sellers as to the 
quality of the soil. 26 

§ 69. Action by Person Misled 

The party to whom the false statements are made, 
or from whom the facts are concealed, must have acted 
on the strength of the misrepresentations made or of 
the erroneous opinion induced by lack of knowledge; 
and the representations must be the immediate and 
proximate cause of his entering the sale. 

The party to whom the false statements are made, 
or from whom the facts are concealed, must have 
acted on the strength of the representations made 
or of the erroneous opinion induced by lack of 
knowledge; 29 and the representation must be the 
immediate and proximate cause of his entering into 
the sale. 30 Reliance going merely so far as abstract 
belief is not sufficient unless it is followed by ac¬ 
tion pursuant to such belief. 31 The misstatement 
need not have been the only inducement to act if it 
materially tended to induce the sale; 32 but unless 
it form at least a main inducement thereto, it does 
not affect the validity of the transaction. 33 

§ 70. Damage or In jury 

Although the other requisite elements are present. It 
has been held that there is no fraud, concealment, or 
misrepresentation which Is operative to permit a party 
to the sale to attack the contract as invalid, unless he 
has been damaged or prejudiced thereby; but the injury 
need be only slight. 

It has been held in a number of jurisdictions that, 
although the other requisite elements are present, 
there is no fraud, concealment, or misrepresentation 
which is operative to permit a party to the sale to 
attack the contract as invalid, unless he has been 
damaged or prejudiced thereby. 34 The injury need 


2L Mo—Herman v. Hall, 41 SW 
733, 140 Mo. 270. 

66 C.J. p 625 note 75. 
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be only slight, however,** and, although there is 
some authority to the contrary,*• it is held that the 
fact that the party claiming fraud or misrepresenta¬ 
tion gets full value and hence is no worse off from 
a pecuniary standpoint than he was before the sale 
is not of itself in all cases sufficient to sustain the 
sale as against the chaige of fraud ; 87 it is sufficient 
if, because of the misrepresentations, he did not in 
fact get what he bargained for, 38 or he has been 
induced by material false representations to enter 
into a contract which he would not have entered into 
but for such representations, 3 * as where the prop¬ 
erty, with knowledge on the part of the seller, is 
purchased for a particular use and is fraudulently 
represented by the seller to be suitable, but in fact is 
wholly or substantially unfit, for such use. 40 There 
is also some authority renouncing the requirement 
of damage altogether, aside from cases where an 
action is brought, for deceit, and holding that the 
effect of fraud or misrepresentation, which in fact 
induces a sale, is independent of any consideration 
of damage, the sole question being whether the mis- 
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representation is material, since die law will imply 
damage if it is. 41 

The vendor may not avoid a contract for fraud 
practised by his agent on the purchaser where na 
fraud was practised on the vendor. 42 

§ 71. Inadequacy of Consideration 

Mere inadequacy of consideration on either aide 
will never of Itself constitute fraud Impairing the valid¬ 
ity of the sale. 

Mere inadequacy of consideration on either side, 
will never of itself constitute fraud impairing the 
validity of the sale; 43 to warrant relief, the inade¬ 
quacy must either be accompanied by other in¬ 
equitable incidents, or m itself must be so inequita¬ 
ble as to indicate fraud. 44 Where, however, gross 
inadequacy of consideration is accompanied by other 
inequitable incidents, such as misrepresentation,, 
concealment, undue advantage taken of ignorance, or 
misplaced confidence, or the like, a court of equity 
will not hesitate to grant relief. 45 


P. ILLEGALITY 


§ 72. In General 

The object and provisions of a contract for the sale 
of land must be such as are not declared by the law 
to be Illegal or void. 


As in the case of other contracts, the object and 1 
provisions of a contract for the sale of land must 
be such as are not declared by the law to be either 


Neb—Dyck v. Sny gg, 292 N.W. 119, 
1S8 Neb 121. 

Tex.—Logan v. Taylor, Clv.App. ( 118 
S.W.2d 1094. 

Vt—Thomas v. Johnson, 187 A. 875, 
108 Vt. 863. 

66 C.J. p 627 note 98. 

Damage as: 

Element of actionable fraud gen¬ 
erally see Fraud S9 40-43. 
Essential to fraud or misrepresen¬ 
tation affecting validity of con¬ 
tracts generally see Contracts § 
164. 

Misrepresentation of title is fraud, 
if it results in injury, but no fraud 
justifying avoidance of contract ex¬ 
ists where purchaser sustained no 
injury and vendor entered contract 
in good faith, able to furnish title on 
demand.—Walcrath Realty Co. v. 
Van Dyke, 248 N.W. 634, 263 Mich. 
316. 

Xkms prozbnately resulting from mis¬ 
representations 

Purchasers of farm were entitled to 
avoid contract where loss was proxi¬ 
mate result of vendor's representa¬ 
tions and purchaser had been lulled 
by them into false sense of security. 
—Thomas v. Johnson, 187 A. 876, 108 
Vt 368. 

35 . Cal —Wilson v. Kigali ft Vese- 
licfa, 83 P.2d 455. 188 CaLApp. 760. 
•6 CJT. p 629 notes 4-5. 


Damages held sufficient 

Purchasers suing to rescind land 
contract for fraud were held dam¬ 
aged in loss of profits promised on 
resale and In cost of street work 
which vendors agreed to pay. as 
against contention purchasers were 
not injured and therefore not entitled 
to avoid contract—Wilson v. Kigali 
ft Veselich, supra. 

36- Ky.—Lashley ▼. Laahley, 266 8. 
W. 247, 205 Ky. 601. 

37. U.S—King v. Lamborn, Idaho, 
186 F. 21. 108 C.C.A. 128. 

66 C J. p 628 note 99. 

3& Cal.—Wilson v. Kigali ft Vese¬ 
lich, 33 P.2d 455, 138 Cal.App. 760. 
Tex.—Nance v. McClellan, 89 S.W.2d 
774. 126 Tex. 580, 106 A.L.R. 117. 

66 C J. p 629 note 1. 

39. Cal.—Wood v. Jot ham Bixby 
Co., 84 P 2d 204, 29 Cal App.2d 294 

66 C.J. p 629 note 2. 

40. Tex.—Nance v. McClellan, 89 S. 
W.2d 774, 126 Tex. 580, 106 A.L.R. 
117. 

4L Minn.—Magnuson v. Bouck, 226 
N.W. 702, 178 Minn. 238. 

N\Y.—Stuart v. Lester, 1 N.V.S. 699, 
49 Hun 58. 

42. Wash.—Heian v. Fischer, 63 P. 
2d 518, 189 Wash. 59. 
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43. Colo —Dittbrenner v. Myerson, 
167 P 2d 15. 114 Colo 448. 

Conn.*—Benedict v. Dickens* Heirs, 
177 A. 715, 119 Conn. 641. 

S.D —Orr v. Allen. 45 N.W.2d 727, 
73 S D 647. 

66 C.J. p 629 note 6. 

Purchase at low prloei sals at high 
The mere fact that one who pur¬ 
chased at a very low price sold at a 
greatly advanced price is not suffi¬ 
cient in Itself to establish fraud.— 
Baxter v. Davis. 67 S.W.2d 678, 252 
Ky. 526. 

44 . Colo.—Dittbrenner v. Myerson, 
167 P.2d 15, 114 Colo. 448 

Inadequacy of consideration as 
ground for rescission generally see 
infra § 130. 

Gross inadequacy of pries may be 
such as shocks conscience and fur¬ 
nishes satisfactory and decisive evi¬ 
dence of fraud.—Gleixner v. Schulke- 
witx, 11 N.W.2d 500, 244 Wis. 169. 
Mental weakness 

Fact that vendor was so mentally 
weak as to make it necessary that 
vendor have protection and advice, 
coupled with circumstance that real¬ 
ty was sold at Inadequate price, es¬ 
tablished a constructive fraud.—Orr 
v. Allen, 45 N.W.2d 717, 73 S.D. 547. 

45. Conn.—Benedict v. Dickens’ ~ 

Heirs, 177 A. 715, 119 Conn. 541. 
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illegal or void. 41 If the subject matter of the agree¬ 
ment of sale is illegal there is in legal effect no con¬ 
tract, and the agreement is not voidable at the elec¬ 
tion of one of the parties thereto, but is an absolute 
nullity in so far as it has not been performed. 47 

Partial illegality. As in the case of contracts gen¬ 
erally, where the contract is illegal as to a portion 
of the lands, but legal as to the rest, and the legal 
and illegal promises are severable, the legal part is 
valid; 44 but where the contract is entire, an illegal 
stipulation therein which is not severable from the 
valid portions vitiates the whole contract. 49 

Relation of vendor to illegal purpose. According 
to the weight of authority, the vendor must in 
some way actively participate in the illegal pur¬ 
pose of the purchaser in order that such illegality 
may affect the contract of sale, and mere knowledge 
on his part that the purchaser intends to make use 
of the property purchased for some illegal purpose 
does not taint the contract of sale with illegality. 50 
However, where the vendor has knowledge of the 
proposed immoral purpose of the vendee and sells 
the property, taking notes 51 or a deed of trust to 
secure payment of the purchase price, 52 the sale is 
illegal and unenforceable. Of course, the contract 
is not affected by any secret intent of the purchaser 
to use the premises for an unlawful purpose. 52 A 
contract to purchase a house is not invalid when 
merely collateral to an illegal agreement between 
the parties. 54 

§ 73. What Contracts Are Illegal 
a. In general 
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b. Contracts violative of constitutional or 
statutory provisions 

a. In Oeneral 

The rates governing the legality of contracts gener¬ 
ally apply as to the legality of contracts for the sale 
of land. 

The general rules applicable in the determination 
of the illegality of contracts generally, as discussed 
in Contracts § 189 et seq, apply to contracts for 
the sale of land. 55 

Champerty and maintenance. A contract for the 
sale of land may, like other contracts, be illegal and 
void by reason of its being tainted with champerty 
or maintenance. 56 

Division of costs of litigation. A contract where¬ 
by the vendor and purchaser of land agree that the 
costs and expenses incurred by the latter in a joint 
defense against an ejectment suit for the land and 
m a proceeding to enjoin such suit shall be equally 
divided, and that the latter’s share shall be indorsed 
on a purchase-money mortgage given by him to the 
vendor, is not illegal. 57 

Provision for discharge by death of vendor. A 
provision that the purchase price shall be paid in 
installments, and that the obligation to pay such 
installments shall be discharged by the death of the 
vendor as to the installments accruing after such 
death, is held not to give the purchaser such an in¬ 
terest in the death of his vendor as to render the 
contract void on the ground of public policy. 56 

Interference with administration of government. 
A contract for the sale of land will be illegal as 


48. Cal —Lonerway v Newbery, 91 
P.2d 110, 13 Cal 2d 603. 

47. Iowa.—Lindt v. Uihlein, 79 N.W. 
73. 109 Iowa S91. 

46 C.J. p 631 note 38. 

48. Ariz.—Loganbill v. Zook. 3 P.2d 
273. 38 Arlz 540. 

Or.—Potter v. Potter, 72 P. 702, 43 
Or. 149. 

48. Or—Horseman v. Horseman, 72 
P. 698, 43 Or. 83. 

■BA Mo.—Sprague v Rooney, 82 Mo. 
493, 62 Am R. 383, overruled on 
other grounds 16 S W. 505, 104 Mo. 
849. 

"N.C —Armfleld v. Tate, 29 N.C. 268. 
81. Ga.—Jones v. Owens, 99 S.E. 121, 
149 Ga. 72, conformed to 99 S.E. 
387, 23 Ga.App. 724. 

22 . Tex.—Hall v. Edwards, Com. 
App., 222 S.W. 167. 

23. Neb.—Nortnass v. Pioneer Town- 
site Co., 117 N.W. 951. 82 Neb. 382. 

54 . Ala.—Thomas ▼. Little, 96 So. 
896, 209 Ala. 590. 


Vermont Marble Co., 128 NE 177, 

236 Mass. 138. 

N.Y —Zora Realty Co. v Green, 60 N. 

Y.S.2d 440. 

66 C J p 631 note 50. 

Sale contract to avoid rent oelllngs 

(1) Where, as part of a single 
agreement for the leasing of prem¬ 
ises to lessee-purchaser pending the 
purchase thereof, a lease, a contract 
of sale, and an option agreement 
were drawn up and parties expressly 
agreed that if O.P.A. considered op¬ 
tion agreement illegal they would be 
bound by contract of sale, the fact 
that O.P A. considered option agree¬ 
ment illegal as a subterfuge whereby 
lessee-purchaser agreed to pay rent 
in excess of celling rent did not au¬ 
thorize lessee-purchaser to repudiate 
contract of sale.—Zora Realty Co. v. 
Green, supra. 

(2) An owner of land is under no 
legal obligation either to rent or sell 
his property, and may legally insist 
on a combination of both in negotiat¬ 
ing an agreement with one seeking 
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occupation or possession as a condi¬ 
tion of granting that right.—Zora 
Realty Co v Green, supra, 
drop mortgage law 

Statute prohibiting procuring of 
transfers to obtain title to, or liens 
on, growing crops in circumvention 
of Crop Mortgage Law, and provision 
of Crop Mortgage Law voiding all 
mortgages on growing and unharvest¬ 
ed crops do not prevent a vendor and 
vendee from making a contract with 
respect to the sale of land, the farm¬ 
ing of the land, and payments for 
services as they see lit.—Kern v. 
Kelner, 27 N.W.2d 567. 75 N.D. 292. 
58. I1L—Bowman v. Cunningham. 78 
Ill. 48. 

Ky.—Cyrus v. Holbrook. 196 S.W. 300, 
32 Ky.L. 466. 

Champertous conveyances generally 
see Champerty and Maintenance f 
45 et sea. 

57. Mich.—Jones v. Shaw, 22 N.W. 
23, 66 Mich. 832. 

58. Ohio.—Clyde v. Mofan, 4 Ohio 
CbRCt. 587, 2 Ohio CtrJDec 694. 


Marble Gib v. 
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§ 78 VENDOR & PURCHASER 

contrary to public policy if it involves an unlawful 
interference with the administration of govern¬ 
ment . 69 That the principal purpose of a contract 
to buy land may have been to secure the votes and 
influence of the officers of the vendor in a county 
seat election does not invalidate the contract where 
nothing in the contract so provides, and it is to be 
performed regardless of the outcome of the elec¬ 
tion . 60 

Contracts fraudulent as to third persons . A con¬ 
tract for the sale of land is illegal and void where 
it involves the perpetration of fraud, breach of trust, 
or other wrong against a third person . 61 

Restrictions as to use of property . A provision in 
a contract of sale restricting the use to be made 
of the premises sold is held to be valid and not 
against public policy, provided the restriction is 
reasonable and is limited as to territory and dura¬ 
tion . 62 A provision in a contract of sale that in¬ 
toxicating liquors shall not be sold on the premises 
contracted for is a valid provision, and does not 
affect the validity of the contract as being m re¬ 
straint of trade . 63 A restriction as to the style of 
building to be erected on premises adjoining those 
contracted for has been held to be a valid stipulation 
as to the use of specific realty and is not against 


public policy . 64 A provision restricting a business 
which may be carried on on premises adjoining those 
conveyed which is an indirect means of effecting an 
undue restraint of trade, is void, although the rest 
of the contract is not thereby affected . 65 

Provision for forfeiture on default . It has been 
held that in the absence of fraud a contract for the 
sale of land which provides for the payment of the 
purchase price in installments and that all pay¬ 
ments shall be forfeited on default of any payment 
is not invalid as unconscionable or illegal , 66 where 
the purchaser is given possession of the property , 67 
but the contrary has also been held . 68 Such a pro¬ 
vision is not contrary to a statute making void any 
restriction against a party enforcing his rights by 
resort to the courts . 69 

b. Contracts Violative of Constitutional or Stat¬ 
utory Provisions 

Contracts for the sale of land which violate statu¬ 
tory or constitutional provisions are void. 

Contracts violative of statutory provisions are 
void . 70 Thus, sales made to aliens in violation of 
statutes , 71 sales violative of the constitutional guar¬ 
anty of equal rights because restricting resale to 
members of the white race , 72 contracts contrary to 
the provisions or policy of the public land laws of 


5& US—Hazel ton v. Sheckels, App. 
DC. 26 SCt. 667. 202 US 71. 60 L. 
Ed. 939. 6 Ann Cas 217. 

66 C.J. p 631 note 66 
90. SD—Laxnro Townsite Co v 
Bank of Dallas. 151 N W. 282. 35 S. 
D. 164, Ann Cas 1917C 346. 

61. Pa.—McBrerty v. Hyde, 60 A. 
507. 211 Pa. 123. 

66 C.J. p 632 note 57. 

62. Ky.—Ladd v. Pittsburgh Con¬ 
solidation Coal Co., 217 S.W.2d 807, 
309 Ky. 405. 

66 C J. p 632 note 58. 

63. Ky.—Sutton v. Head, 5 S.W. 410, 
86 Ky. 156, 9 Am.S.R 274, 9 Ky.L. 
453. 

66 C.J. p 632 note 59. 

64. N.Y.—Lewis v. Gollner. 29 N.E. 
81. 129 N.Y. 227, 26 Am.S.R. 516. 

65b N.J.—Brewer v Marshall, 19 N. 

JT.Eq. 637. 97 AmD. 679. 

66 C.J. p 632 note 61. 

60b U.S.—Johnson ▼. R. S. Const. 

Co., D.C.Md.. 80 F.Supp. 749. 

Tex.—Baines y. Clinton Park Devel¬ 
opment Co., Civ.App., 224 8.W.2d 
729. 

66 C.J. p 632 note 63. 

67 . La.—Masters v. Cleveland, 162 
So. 51, 182 La. 483. 

06. G*.—Lytle v. Scottish American 
Mortg. Gou, 50 S.9L 402, 122 Ga» 458. 


69. Idaho.—McCutcheon v. Thomas, 

273 P. 950, 47 Idaho 188. 

70. Cal —Bachenheimer v. Palm 

Springs Management Corp, 254 P. 

2d 153, 116 Cal App 2d 580. 

66 C J. p 632 note 67. 

Sale of subdivided lands 

(1) The Real Estate Brokers Act 
regulating the sale of subdivided 
lands by brokers did not apply to 
owner's sale of land to one who was 
to subdivide and sell it to the public, 
but would apply only to sales by 
such subdivider.—Hagge v. Drew, 165 
P.2d 461, 27 Cal.2d 368. 

(2) If vendor, in subdividing unim¬ 
proved realty into lots, failed to com¬ 
ply with Business and Professions 
Code, his agreement to sell one of 
such lots was void and the purchas¬ 
ers, upon disaffirmance of agreement, 
would have right to recover sums 
they had paid less any allowable off¬ 
sets; but vendor, as against innocent 
purchasers, would be estopped from 
asserting the invalidity of the agree¬ 
ment if purchasers chose to affirm.— 
Perkins v Sommers, 254 P.2d 913, 117 
Cal App.2d 82. 

(3) In action by purchaser against 
vendor for rescission of contract on 
grounds of fraud, where sales con¬ 
tract used was found to vary mate¬ 
rially from contract filed by subdi¬ 
vider with real estate division, such 
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contract was void and purchaser was 
entitled to return of money paid on 
such contract—Muiphy v. San Ga¬ 
briel Mfg Co. 222 P2d 85. 99 Cal. 
App.2d 365 

(4) Defendant, whose plan of oper¬ 
ations with respect to sale of dwell¬ 
ing houses located on subdivided 
lands had gone into effect before 
amendment to statute including 
thereafter within the definition of 
subdivided lands, improved or un¬ 
improved land or lands, was not, in 
absence of allegation that it was any 
part of defendant's plan to sell unim¬ 
proved lots, required to proceed under 
the statutory provisions governing 
the sale and lease of unimproved sub¬ 
divided lands, and failure to do so 
did not render contracts for sale void. 
—Forman v Delaware Const. Co., 266 
P 2d 888, 123 Cal.App.2d 426. 

7L Cal.—Takeuchi v. Schmuck, 276 

P. 345, 206 Cal 782. 

ffftTltTMi land 

Where Mexican Constitution pro¬ 
hibited ownership of certain land by 
foreigners, contract to convey such 
land to United States citizen was un¬ 
enforceable.—Losson v. Blodgett, 36 
P.2d 147, 1 Cal. App. 2d 18. 

78. Mich.—Porter v. Barrett. 206 N. 

W. 632, 233 Mich. 873, 42 A.LR. 

1267. 

66 CLJ. p 632 note 69. 
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the United States or of the state , 73 contracts in vio¬ 
lation of the acts of congress as to the sale or en¬ 
cumbrance of Indian lands , 74 are illegal and void. 
A constitutional provision making void a contract of 
a debtor to pay any tax on any mortgage or other 
lien does not invalidate a contract to convey land 
as to stipulated interest on the price because it re¬ 
quires the purchaser to pay taxes on the land, the 
provision for interest and taxes on the land being 
part of the consideration for the conveyance . 75 Al¬ 
though a statutory provision makes an agreement to 
procure the consent to the conveyance of the wife 
of a contracting party unenforceable, such an agree¬ 
ment does not render the contract void . 76 The fact 
that a building was constructed in violation of law 
does not make a sale thereof illegal . 77 

Statute forbidding sale of land bargained to an¬ 
other with intent to defraud the previous or subse¬ 
quent purchaser does not necessarily prevent the 
sale of land which the vendor has previously con¬ 
tracted to convey to another where the previous 
option is recognized as an encumbrance which the 
i endor agrees to settle . 78 

Participation or interest of city officials in con¬ 
tracts in which the city is or may be involved, m 
violation of a statute penalizing such participation, 
will render the sale void . 79 

Sales Tvith reference to unrecorded plat or map. 
Statutory provisions in many jurisdictions require 
recording of plats of realty in order that portions 
of the realty may be sold therefrom . 80 In some ju¬ 
risdictions sales made \wth respect to unrecorded 
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plats are not void , 81 since the statute is deemed not 
intended to imperil the rights of the purchaser 82 
who may resell without having to have the plat 
hied ; 83 and the fact that by such a sale the vendor 
becomes liable to a penalty does not affect the sale or 
contract for sale . 84 In such cases the presumed 
intent of the legislature governs, and the court will 
not presume that it was the intent to release the 
fraudulent party from the obligation of his con¬ 
tract . 85 However, failure to comply with the re¬ 
quirement makes it impossible for the vendor to 
compel payment of the purchase price since he can¬ 
not compel performance of a contract which he him¬ 
self is unable to perform . 86 In other jurisdictions 
such a sale has been declared void 87 and the pur¬ 
chaser may recover the pnee paid under the con¬ 
tract 88 although he knew the map was unrecorded , 89 
and the vendor cannot recover the purchase price ; 90 
but if the contract is executed and the title has 
passed to the vendee, who had no notice of the fail¬ 
ure to record the plat, the sale will not be dis¬ 
turbed . 91 Further, a contract is not void where the 
unrecorded map or plat played no part in the sale . 92 

§ 74. Effect of Performance 

Ordinarily, no relief is given to parties to an Illegal 
contract for the sale of realty who have performed the 
contract in whole or part. 

Since the law leaves the parties to an illegal trans¬ 
action where they have placed themselves, in the 
absence of special circumstances of deceit and the 
like, ordinarily no relief is given to parties to an ille¬ 
gal contract for the sale of realty who have per¬ 
formed the contract in whole or in part . 93 


73. Tex—R&yner Cattle Co v. Bed¬ 
ford. 44 SW. 410, 45 S\V. 554, 91 
Tex 642 

66 C J. p 633 note 70. 

71 Ind.T —Sayer v. Brown. 104 S.W. 
877. 7 Ind.T. 675. 

US—Sage v. Hampe. Kan., 35 SCt 
91, 235 U.S. 99, 69 L.Ed. 147 

75. Cal —Vance Redwood Lumber 
Co v. I>urphy, 97 P. 702, 8 Cal.App. 
664. 

70. Cal—Wheat v. Thomas, 287 P. 
102, 209 Cal. 306—Armstrong v. 
Sacramento Valley Realty Co. 198 
P 217. 62 Cal App. 110 

77. Mass.—Brownell v. Nason, 170 
N.E. 462. 270 Mass. 557. 

66 C J. p 638 note 74. 

78. Cal.—Luchetti v. Frost, 65 P. 
969, 133 Cal. xlx. 

78. N.D.—Emanuel v. Engst, 208 N. 

W. 840, 54 N D. 141. 

66 G.J. p 633 note 76* 


80. Cal —Morris v. Reclamation 

Dist No. 108, 109 P 2d 1. 17 Cal. 
2d 43. 

66 C.J. p 633 note 77. 

Bales by public bodies 

The word •‘subdivider” in Subdivi¬ 
sion Map Act requiring filing of map 
prior to sale of subdivision or any 
part thereof does not include public 
agency or public officer authorized by 
law to make subdivisions—Morris v. 
Reclamation Dist. No. 108, supra. 

81. Ala.—Thomas v. Cowin, 39 So. 
898, 147 Ala. 478. 

66 C J p 633 note 78. 

82. Ala.—Thomas v Cowin, supra. 

83. Wash —Opejon v. Engebo, 131 P. 
1146, 73 Wash. 324. 

84. Ala—Thomas v. Co win, 39 So. 
878,147 Ala 478 

Minn.—De Mers v. Daniels, 39 N.W. 
98, 39 Minn. 158. 

85. Iowa—Pangbom v. Westlake, 36 
Iowa 546 

66 C.J. p 632 note 82. 
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86. La.—Stafford. Derbes ft Roy v. 
De Gruy, 133 So. 430. 172 La. 160. 

87. Cal—Longway v. Newbery, 91 
P.2d 110, 13 Cal.2d 603—Cook v. La 
Vina Land Co., 39 P.2d 458. 3 Cal. 
App 2d 21. 

66 C J. p 633 note 84. 

88. Cal —Longway v. Newbery, 91 
P.2d 110, 13 Cal 2d 603—Cook v. La 
Vina Land Co., 39 P.2d 458, 3 CaL 
App. 2d 21. 

66 C.J. p 634 note 85. 

89. Cal—Longway v. Newbery, 91 
P.2d 110, 13 Cal 2d 603. 

90u Mo.—Mason v. Pitt, 21 Mo. 391 
—Downing v. Ringer, 7 Mo. 585. 

91. Mo.—Mason v. Pitt, 21 Mo. 391 
—Downing v. Ringer, 7 Mo. 585. 

92. Cal.—Security Inv. Co. of San 
Bernardino v. Bertram, 202 P. 337, 
64 Cal.App. 540. 

66 C.J. p 634 note 88. 

93. Or.—Horseman v. Horseman, 72 
P. 698, 43 Or. 83. 

66 C.J. p 631 note 47. 
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fi 75 VENDOR & PURCHASER 

Q. ESTOPPEL OB WAIVES AS TO DEFBCT8 OB OBJECTIONS 


1 75. In General 

A party to a contract tor tho calc of land may walvo 
or bo estopped to urge objections to tbs validity of 
the contract. 

A party to a contract for the sale of realty may by 
his conduct waive objections or be estopped to 
deny the validity of the contract . 94 Thus, a pur¬ 
chaser holding a deed based on an executory con¬ 
tract cannot deny the validity of the contract on 
which his deed is based , 96 and where he accepts a 
deed with knowledge of a defect in the title he can¬ 
not afterwards object because of such defect . 96 
Where a purchaser continues to pay after the ven¬ 
dor’s nonperformance of conditions precedent, he 
waives his right to object because of their nonper¬ 
formance , 97 and where one of several vendees takes 
possession under the contract he cannot object on 
the ground that his covendee did not sign . 98 Where, 
after a party to a contract has signed it, the other 
party modifies its terms, the right to refuse to ac¬ 
cept the modification is lost by performance by the 
party signing . 99 Failure to urge a justifiable ob¬ 
jection and refusing to perform for an entirely dif¬ 
ferent reason is a waiver of the objection not 
urged . 1 Receipt of the purchase money by the ven¬ 
dor constitutes an affirmance of the sale, although it 


is not binding in law ; 9 and so, where Ihe vendor 
brings suit for the purchase money , 9 or induces the 
purchaser to agree to a modification of the terms 
of the agreement , 4 and does everything necessary 
to clear his title, so as to complete the transaction , 6 
or, owning but a one-half interest in realty, believ¬ 
ing he was the fee owner of the whole, contracted 
to sell the whole and, on discovering the facts, sued 
for partition to obtain confirmation of the sale , 9 
he affirms the sale. Subsequent adoption of a deed 
with full knowledge of all essential facts waives the 
objection that at the time of its execution the ven¬ 
dor was ignorant of its contents . 7 A vendor is es¬ 
topped to assert the invalidity of the contract arising 
from his failure to comply with the law as against 
an innocent purchaser choosing to affirm the agree¬ 
ment . 8 A vendor’s right to object to a new pro¬ 
posal in an alleged acceptance is not waived by his 
treatment of it as a proposal and his submission of 
a counter proposal . 9 Acts of part performance suffi¬ 
cient to estop one to deny execution of the contract 
must have been done by the party seeking to enforce 
it with intent to execute the contract, and with 
the consent and knowledge of the other party . 10 A 
vendor was not estopped to deny the execution of a 
contract to convey because, after a suit had been 


M Cal.—Hagge v. Drew. 165 P 2d 

461 v 27 Cal.2d 368. 

N.C.—Smith v. Pritchard. 92 8.E. 267. 

173 NC. 720. 

Tenn.—Tindell v. Bowers, 216 S.W. 

2d 762. 31 Tenn.App. 474. 

Election of remedies by: 

Purchaser see infra fi 643. 

Vendor see infra fi 376. 

Waiver of right to rescind see Infra 

8 556 . 

BseoutlMi of formal agreement 

(1) Purchaser by accepting con¬ 
tract of title for examination, in de¬ 
livering to vendors* attorney a copy 
of title opinion setting forth excep¬ 
tions to title, in permitting vendors 
thereafter to take steps to correct ex¬ 
ceptions and perfect title In reliance 
upon said title opinion and by failing 
to request of vendors or their attor¬ 
neys that a regular real estate sales 
contract be executed, waived provi¬ 
sion in purchase agreement for the 
execution of a regular real estate 
sales contract—Sewell v. Dolby, 237 
P.2d 366, 171 Kan. 640. 

(2) Where contract to sell land 
authorised vendor to require pur¬ 
chaser to execute a further agree¬ 
ment on vendors regular form em¬ 
bracing terms established by vendor, 
but vendor accepted payments from 
purchaser without presenting further 
agreement and stood by while pur¬ 


chaser built cabins on lots covered 
by agreement vendor waived right 
to require further agreement—Gul- 
vin v. Sunshine Park, 44 A.2d 76. 137 
N.J.Eq. 249. 

(3) The right to a formal contract 
required by the parties is not waived 
by rejection and return of a draft on 
which the parties do not agree.— 
Northwestern Lumber Co. v. Grays 
Harbor A P. S. Ry Co., D.C.Wash, 
208 F. 624, affirmed 221 F. 807, 137 C. 
C.A. 365—66 C J. p 634 note 5. 

Failure of wife to sign 
A purchaser of realty by placing 
part of purchase price in escrow and 
by taking possession of realty under 
sales contract for more than two 
months as a home for purchaser's 
family, waived signature of vendor's 
wife to sales contract, as contem¬ 
plated by contract, so that failure of 
vendor's wife to sign contract did not 
constitute a breach entitling purchas¬ 
er to rescission and return of pur¬ 
chase money paid.—Med&rd v. Paul¬ 
son. Fla., 37 So.2d 902. 

99. Mo.—Rollins v. Mrfntire. 87 Mo. 
496. 

96. Mo.—Heady v. Hollman. 158 S. 
W. 19. 261 Mo. 632. 

97. Kan.—McAlpine v. Reioheneker, 
42 P. 339. 56 Kan. 100. 

66 QJ. p 634 note 94. 
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9K Cal.—Winter v. Kitto, 279 P. 
1024, 100 Cal.App. 802. 

99. NT.—Church v. L&ph&m, 88 N 
T.S. 222, 94 App Div. 550. 

lm Ill.—Domestic Bldg. Assoc, v. 

Guadiano, 63 NE 98, 195 Ill. 222. 

66 C.J. p 634 note 97. 

a Idaho.—-Keating v. Keating Min¬ 
ing Co.. 112 P. 206. 18 Idaho 660. 

66 C.J. p 634 note 98. 

a Va.—Nelson v. Carrington, 4 
Munf. 332. 18 Va. 832, 6 Am.D. 619 

4. Ark.—First Nat. Bank v. Coffin, 
42 8 W.2d 402, 184 Ark. 396—Hus- 
ted v. Insley, 94 S.W. 708. 78 Ark. 
603. 

a Ill.—McCrystall v. Connor, 162 N. 

E. 375, 331 Ill 107. 

66 C.J. p 634 note 2. 

a Va.—Robinson v. Shepherd, 120 
S.B. 265, 137 Va 687. 

7. Ill.—-Barhydt v. Clark. 12 IlLApp. 
646. 

a Cal.—Perkins v. Sommers, 254 P. 
2d 913, 117 Cal.App.2d 32. 

a Iowa—Knox v. McMurray, 140 N. 
W. 652. 169 Iowa 171. 

ia Cal.—Frits v. Mills, 108 P. 725, 
12 Cal.App. 113. 

66 C.J. p 684 note V. 
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started for specific performance, he tendered to the 
vendee a deed to the premises on conditions different 
from those in the contract . 11 A void contract of sale 
cannot be ratified by either party after the other has 
refused to be bound by it 11 

§ 76. Fraud or Misrepresentation 

Ont induced to enter Into a contract for the eale 
of lend by fraud or mlerepreeentation who electa with 
full knowledge of the facte to treat the contract ae valid 
thereby waives hie right to avoid the contract for such 
fraud or mlerepreeentation. 

A purchaser, on discovery of fraud or misrepre¬ 
sentation by the vendor or his agent, may ratify the 
transaction or offer to rescind . 13 If the party to a 
contract of sale, who has been induced to enter into 
such contract by fraud or misrepresentation, elects, 
with full knowledge of the facts, to treat the trans¬ 
action as valid, he thereby waives his right to avoid 
the contract for such fraud or misrepresentation, 
and after such election is made the contract is bind¬ 
ing on him . 14 Where the vendor submits to a fraud 
by a third person and waives all remedy therefor, 
his grantee is bound thereby . 16 

Fraud by agent of objecting party . The fact that 
the objecting party was induced to enter into the 
contract by the fraud of his own agent does not es¬ 
top him to set up such fraud . 16 

§ 77. -What Constitutes Waiver 

One induced to enter into a contract for the sale 
of land by fraud or misrepresentation may waive the 
fraud or misrepresentation and ratify the contract by 


express words or by conduct which shows an election 
to treat the contract as valid. 

The party who has been induced to enter into a 
contract of sale by fraud or misrepresentation may 
waive the fraud and ratify the contract either by ex¬ 
press words or by conduct which unequivocally 
shows that he elects to treat the contract as valid . 17 
Thus, if such party with full knowledge of the facts 
proceeds to assert his nghts acquired by virtue of 
the contract , 18 or accepts the benefit thereof , 16 or, 
being apprised of provisions of the original contract, 
and advised that it was unfair, signed a second 
contract which incorporated the provisions com¬ 
plained of , 20 he will be deemed to have elected to 
treat the contract as valid. The commencement 
of an action based on the theory of an affirmance 
is in itself an affirmance . 21 No waiver or ratifica¬ 
tion can be based on the doing of anything the de¬ 
frauded party was bound to do . 22 Misrepresentation 
as to the boundaries of land sold is eliminated by 
acceptance of a deed correcting it . 23 Where the 
vendor deals with the purchaser under a contract 
which he claims was only a fraudulently obtained 
option after the alleged option had expired , 24 or 
brings suit for specific performance , 26 he is estopped 
subsequently to rescind the contract, and if he af¬ 
firms the contract by bringing suit for damages he 
cannot thereafter seek rescission . 26 Payment of a 
tax or assessment on the property is not an affirm¬ 
ance of the contract where the purpose of the pay¬ 
ment is to preserve the property for rescission . 27 
It has been held that an estoppel to complain of a 
misrepresentation will not arise from conduct that 
does not injure the party complained of . 28 A pro- 


11. Cal—Fritz v. Mills, supra. 

12. Ky—Wells v. Lewis. 4 Mete 
269 

Mich—Baldwin v. Schiappacasse, 66 
NW. 1091, 109 Mich 170 

13. Ariz—Light v. Chandler Im¬ 
provement Co.. 261 P. 969, 33 Ariz 
101, 57 AL.R. 107. 

14. N.M.—Armijo v. Kuchols, 253 P. 
2d 217. 57 N M. 20 

Minn.—Beck v. Northwestern Federal 
Savings A Loan Ass'n. 288 N.W. 
217, 206 Minn. 125. 

66 C.J. p 625 note 11. 

15. Iowa.—Wright v. Keithler, 7 
Iowa 92. 

IS. Iowa.—Sutton v. Greiner, 159 N. 

W. 268, 177 Iowa 522. 

17. Minn —Beck v. Northwestern 
Federal Savings A Loan Ass'n, 288 
NW. 217, 206 Minn. 125. 

F.M.—Armijo v. Nuchols. 252 P.2d 
317. 57 N.M. 20. 

N.T.—Jackson v. Howard, 24 N.Y.S. 

2d 488. 260 App.IMv. 1056. 

Tex.—Southern Home Bldg. Co. v. 
Wlmbish, Civ.APP-t 113 &W.2d 211. 


Wash—Bowman v. Webster, 269 P. 

2d 960, 44 Wash 2d 667. 

66 C J. p 635 note 15 

li mi ti ng objections to other matters 
In purchaser's action to rescind 
executory contract for purchase and 
sale of realty, purchaser's claim of 
concealment by vendors that house 
purchased had been constructed in 
disregard of building regulations and 
that septic tank was improperly con¬ 
structed was waived where purchas¬ 
er testified that purchaser's only 
complaint concerned the putting of 
padlocks on the house doors by ven¬ 
dors so as to exclude purchaser from 
possession —Crook v. Tudor. 182 P. 
2d 740, 28 Wash.2d 289. 

18. Cal.—Season v. Griff, App., 274 
P.2d 47. 

Colo.—Wark v. Bopp, 199 P.2d 892. 

119 Colo. 12. 

66 C.J. p 635 note 16. 

19. Tex.—American Land Co. of 
Texas v. Dale. Civ.App., 55 S.W.2d 

229. 


Utah —Le Vine v. Whltehouse, 109 P. 
2, 37 Utah 260, Ann.Cas 1912C 407. 

20. Ill.—Hansen v. Gavin, 117 N.E 
513, 280 Ill. 354 

SL Cal.—Montgomery v. McLaury, 
76 P. 964, 143 Cal. 83. 

38. Ill.—Voorhees v. Campbell, 114 
N.E 147, 275 Ill 292. 

66 C.J. p 636 note 25. 

23. Wash—Forrester v. Jastad, 167 
P. 55. 97 Wash. 633. 

9i Ky.-—Cornett v. Kentucky River 
Coal Co. 195 SW. 149. 175 Ky. 718. 

25. Iowa.—Hogueland v. Arts. 85 N. 

W. 818. 113 Iowa 634. 

66 C J. p 636 note 28. 

98. Tex—Minter v. Hawkins, 117 8. 
W. 172, 54 Tex.Civ.App. 228. 

27. Cal.—Gist v. Security Trust A 
Savings Bank. 24 P.2d 153, 218 Cal. 
581—Mathews v. Tannenbaum. 24 
P.2d 233. 139 CaLApp. 500. 

28. Mo.—Horwits v. Schaper, App* 
119 S.W.2d 474. 
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vision in the contract to the effect that the purchaser 
inspected the premises and purchased in reliance on 
such inspection and not on any representations by the 
vendor is valid , 29 and operates as a waiver of any 
prior misrepresentation as to the condition of the 
premises ; 30 but such a clause does not bar rescis¬ 
sion on the ground that the contract does not de¬ 
scribe the property the purchaser inspected and in¬ 
tended to purchase , 31 and it has been held that such 
a clause does not waive misrepresentations know¬ 
ingly made . 32 

Payment or acceptance of purchase price . Ordi¬ 
narily, where the purchaser pays the price after he 
has knowledge of the fraud he thereby ratifies the 
contract , 33 and this is true where he obtains an 
extension of time within which to make payments . 34 
Payment made by check before discovery of the 
fraud, on discovery of which payment is stopped, is 
not a waiver of the fraud , 36 nor is fraud waived by 
payments induced by further misrepresentation , 36 
or payments made under protest and by advice of 
counsel , 37 or pending negotiations for a settlement . 38 
Payments made under the mistaken belief that such 
payments were necessary to preserve the right to 
rescission have been held not to be an affirmance of 
the contract . 39 It has been held that where the 
grantees made payments on notes given to the gran¬ 
tor after discovery of fraud, estoppel did not result 
where such payments did not cause the grantor to 


change his position to his injury . 40 Payment of per¬ 
sonal obligations which a purchaser was bound to 
discharge regardless of ratification or repudiation 
of the contract does not constitute a waiver of 
fraud . 4 * 1 Where the vendor receives the purchase 
price of the land , 42 or requires the purchaser to 
pay a larger down payment than the original agree¬ 
ment requires , 43 he waives the vendee’s fraud. The 
acceptance by the vendor of the proceeds of a prom¬ 
issory note given as part of the purchase price and 
collected by a bank after the vendor’s action to set 
aside the contract was commenced is not an affirm¬ 
ance where the vendor brought the money into court 
since he was obliged to receive it from the bank . 44 

Taking and retention of possession. The pur¬ 
chaser waives fraud or misrepresentation by taking 
and retaining possession of the property , 46 unless 
induced to do so by further fraud or representations 
of his vendor . 46 Where the purchaser, after oc¬ 
cupying the land for some time, procures the can¬ 
cellation of the original contract and the substi¬ 
tution of a new one therefor, he waives the fraud 
which induced the purchase of the land , 47 unless the 
acceptance of the new contract was induced by fur¬ 
ther misrepresentations . 43 

Sale, exchange, or lease. The purchaser may 
show his election to treat the contract as valid by 
selling the land 49 or attempting to sell , 60 or by ex- 


Tex.—Goode v. Westside Developers. 
Inc, Civ.App., 268 S W 2d 844. error 
refused no reversible error. 

89. Pa—Abrams, Inc. v. Wolkov. 89 
A.2d 369. 371 Pa 44. 

30. N.Y.—Montague v. Bank for Sav¬ 
ings in City of New York. 43 N.Y.S 
2d 321, 181 Misc. 863. 

“As Is" 

The phrase “as is,” in statement, in 
contract for sale of realty, that pur¬ 
chaser had inspected premises and 
knew condition thereof and was pur¬ 
chasing premises “as is” and would 
accept premises in present condition 
and repair, related to both condition 
and repair, and Imported qualities of 
a “certificate of estoppel*' and car¬ 
ried protection which dignity of a 
certificate of estoppel and solemnity 
of declarations thereof accord.—Mon¬ 
tague v. Bank for Savings in City of 
New York, supra. 

31. Cal.—Gist v. Security Trust & 
Savings Bank, 24 P2d 153, 218 Cal 
681. 

33. Cal.—California Mut. Co v 
Voigt. 42 P 2d 363, 6 Cal.App 2d 204 
N.D—Bunting v Creglow. 168 NW 
727, 40 ND 98. 

88* I1L—Bundesen ▼. Lewig 16 N.E. 
M 620, 368 Ill. 623. 


Mich—Achenbach v Mears, 261 N.W. 

261. 272 Mich. 74. 

66 C.J. p 636 note 30. 

34. Cal —Ball v. Warner. 261 P. 929 
80 Cal.App 427. 

66 C.J. p 636 note 31. 

35. Iowa—Nolan v. Fitzpatrick, 173 
N.W. 256. 186 Iowa 1226. 

36. Cal.—Curtis v. Title Guarantee 
A Trust Co.. 40 P.2d 562. 3 Cal App 
2d 612. hearing denied 42 P.2d 323, 
3 Cal.App 2d 612. 

N.Y.—Goodman v. Leonhardt, 42 N.Y. 
8 166, 11 App.Div. 617. 

37. Mo.—Janus v. Olive Street Ter¬ 
race Realty Co., App., 196 S.W. 81. 

38. Cal.—Switzler v. Robert A. Klein 
& Co.. 271 P. 367, 94 Cal.App. 410. 

39. Wash.—Algee v. Hillman Inv. 
Co.. 123 P.2d 332, 12 Wash.2d 672. 

40. Or—McCabe V. Kelleher. 176 P. 
608, 90 Or. 45. 

41. Va—Parker v. Inge, 161 S.E. 884, 
157 Va. 692. 

42. Iowa.—McWhirter v. Crawford, 
72 N.W. 605, 73 N.W. 1021, 104 Iowa 
550 

66 C J. p 636 note 38. 

43. Mich.—Dinnan v, Bloomfield 
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Hills Land Co. 181 NW. 986. 214 
Mich. 54. 

44. Wyo—Griggs v Meek. 261 P 
126, 264 P. 91. 37 Wyo 282. 

45. Tenn—Koehler v. Hughes, 16 
Tenn App. 12 

Wash.—Bowman v Webster, 269 P.2d 
960. 44 Wash 2d 667 

66 C J. p 636 note 43. 

46. Wash —West v. Hoffman, 245 P. 
419. 139 Wash 13 

Wis—Vicker v. O'Connor, 260 N.W 
426, 218 Wis. 216. 

47. Idaho—Tipton v. Ellsworth, 109 
P. 134, 18 Idaho 207 

66 C.J. p 637 note 45 

48. U S.—Twin Lakes Land A Water 
Co. v. Dohner, Ohio, 242 F. 399, 155 
C.CA 176 

49. Cal —Donkin v. Killefer, 90 P.2d 
810, 32 Cal.App 2d 729. 

Wis—Alropa Corp. v. Elatley, 277 N. 
W. 108. 226 Wis. 561. 

66 C.J. p 637 note 47. 

50c Colo.—Work v. Bopp, 199 P.2d 
892, 119 Colo. 12. 

Kin.—Morse ▼. Kogle, 178 P.2d 275, 
162 Kan. 558. 

Vi.—Barr v. MacGlothlin. 11 SJS.2d 
617, 176 Va. 474. 

66 C.J. p 637 note 48. 
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changing it , 61 or by leasing it 62 and collecting rents 
thereon . 63 

Delay as waiver. A party misled has an elec¬ 
tion, after discovering the fraud, or after the means 
of knowledge are at hand, to treat the contract as 
valid or to disaffirm it, and, if he fails to act prompt¬ 
ly, he will be held to have waived his right to dis¬ 
affirm . 64 However, it has been held that the pur¬ 
chaser is entitled to a reasonable time after learn¬ 
ing of the falsity of a representation before decid¬ 
ing on his course of conduct and that he does not 
waive his rights by paying a current installment of 
the purchase price . 66 

§ 78. -Necessity of Knowledge 

Words or eonduct of a party induced to enter into 
a contract for thd sale of land by fraud or misrepre¬ 
sentation will not operate as a ratification of the con- 
tract unless at the time he has full knowledge of the 
fraud or misrepresentation. 

As a rule neither express words nor conduct of 
the party induced to enter into a contract of sale 
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by fraud or misrepresentation will operate as a 
ratification of the contract, unless at the time he has 
full knowledge of such fraud or misrepresentation 
or is chargeable with such knowledge ; 66 so, in the 
absence of knowledge of the fraud or misrepresenta¬ 
tion, there is no ratification by the vendee insisting 
on and securing a conveyance , 67 or entering into 
possession , 63 or even selling the land , 69 or by the 
making of another contract , 60 or by requesting an 
extension of time to pay , 61 or by execution of re¬ 
newal purchase-money notes . 62 Expressions of sat¬ 
isfaction after the sale are not enough where no 
more knowledge is had than at the time the sale was 
made . 63 Means and opportunity to acquire knowl¬ 
edge are equivalent to such knowledge . 64 

§ 79. Partial Ratification 

A party to a contract for the sale of land cannot 
ratify it in part and avoid it in part. 

A party to a contract for the sale of land cannot 
ratify it in part and avoid it as to the residue . 66 


H. EVIDENCE AND QUESTIONS OF LAW AND FACT 


§ 80. Presumptions and Burden of Proof 

General rules as to presumptions and burden of 
proof apply with respect to the evidence concerning 
the existence and validity of a contract for the sale of 
land. 

The rules relating to presumptions and burden of 
proof with respect to the existence and validity of 


contracts generally, and the rules of evidence relat¬ 
ing to presumptions and burden of proof in civil 
actions generally, govern and control the presump¬ 
tions and burden of proof as to the existence and 
validity of contracts involving sales of realty . 66 
Thus, on the party having the affirmative of the is- 


51. Iowa —First Sav Bank of Craw- 
fordsville v. Edgar. 199 NW. 1011. 
199 Iowa 1136. 

S.D.—Kerr v Staufer, 238 N.W. 156. 
59 S D 83 

52. Mich—Roszczewski v. Jozwiak. 
196 NW 359. 225 Mich 670 

66 C J. p 637 note 50 

58. U.S.—Sh&ppirio v. Goldberg. 
App.D C.. 24 S Ct 259. 192 U S. 232. 
48 L Ed. 419. 

Ky—Johns v. Masterson. 195 S.W. 
819. 176 Ky. 399. 

54 . Ga.—Karpas ▼. Candler, 7 S.E.2d 
243. 189 Ga. 711. 

66 C.J. p 637 note 52. 

Delay is evtdeaoe of waiver 
N.J.—Allen v. Logan, 174 A. 561. 116 
N.J.Bq. 550. 

55. Cal.—Shirreffs v. Alta Canyada 
Corporation, 48 P.2d 55, 8 Cal.App. 
2d 742. 

5*. Cal.—Stiles v. Bodkin. Ill P.2d 
675, 43 Cal.App 2d 839—Shirreffs v. 
Alta Canyada Corporation, 48 P.2d 
65. 8 Cal.App. 2d 742. 

Pa—Slote v. Tenenbaum, Com.PL, 82 
Brie Co. 314. 

66 C.J. p 638 note 54. 


57. Cal —Montgomery v. McLaury. 
76 P 964, 143 Cal 83 

NM—Everett v. Gilliland, 141 P 2d 
326, 47 N M. 269 

58. Cal.—Price v. Sturgis, 44 Cal. 
591 

Ky —Annis v. Ferguson, 84 S W. 553, 
27 Ky L 56. 

59. Cal.—Price v. Sturgis, 44 Cal. 
591. 

Purchaser’s attempt to sell proper¬ 
ty to third person before she learned 
of fraud with regard to vendor’s rep¬ 
resentations as to dimensions of 
property was not affirmance of con¬ 
tract.—Rogers v Fitzsimmons, 257 
P 2d 420, 127 Colo 367. 

90. Tex —Hagelstein ▼. Blaschke, 
CIv.App., 149 S.W. 718. 

Modification of the oontraot is not 
a waiver where made before the 
fraud was known—Bradley v. Delta 
Land & Water Co, 207 P 395, 57 
Cal.App. 790—66 C.J. p 635 note 22. 
61. Cal.—Wilson v. Rig&li St Vese- 
lich, 33 P.2d 456. 138 Cal App. 760. 
68 . Tex.—Payne v. Beaumont, Civ. 
App., 245 S.W. 94 

88 . Ind.—McCormick v. Matin, 5 
Blackf. 509. 


64. Cal—Lee v. McClelland, 52 P. 

300, 120 Cal. 147 

65. Ill.—Barhydt v. Clark. 12 Ill. 

App. 646 

66 C.J. p 638 note 64. 

Partial rescission generally see in¬ 
fra 5 123. 

66 . Iowa.—Giberson v Henness, 258 

N.W. 708, 219 Iowa 359. 

Mont —Farmers Union Trading Co. of 

Sheridan v Wiggins, 267 P.2d 117, 

127 Mont. 481. 

Burden of proof and presumptions in 
action by purchaser: 

For breach of contract generally 
see infra 5 588. 

For rescission generally see infra 
§ 175 

For recovery of purchase money 
paid generally see infra § 568. 

Burden of proof and presumptions in 
action by vendor: 

For purchase money generally see 
infra f 619. 

For rescission generally see infra 
I 149. 

For possession generally see infra 
5 471. 

For enforcement of vendor's lien 
generally see infra | 446. 
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sue rests the burden of proving an option , 67 ac¬ 
ceptance 68 or withdrawal 6 * of an offer, the existence 
of the contract of sale , 76 the terms thereof , 71 the 
adoption of a printed signature , 72 that one not 
named in the contract is the real party in inter¬ 
est , 72 ratification of modification of terms of the 
contract , 74 or that the sale was void because made 
with reference to an unrecorded plat or map . 76 
However, one claiming that a written agreement was 
not intended to be binding has the burden of proving 
such claim . 76 

Presumptions . The execution and acceptance of 
a deed raise the presumption of the completion of 
the contract , 77 which may be rebutted by proof of 
an express agreement between the parties . 72 Deliv¬ 
ery of a deed stating a specified consideration, which 
was not paid, warrants an inference that the con¬ 
tract was one of sale and that the price was to be 
paid on delivery of the deed . 76 The law will pre¬ 
sume a consideration to have been given for a bond 
for the conveyance of land in the absence of proof 
to the contrary and after long possession under the 
contract , 80 and a recital in a deed of "other good 
and valuable consideration" raises a presumption 
that such recited consideration was payable m ad¬ 
dition to the nominal consideration .* 1 Where a stat¬ 
ute makes written instruments presumption of con¬ 
sideration, a written option is presumed to be sup¬ 
ported by consideration . 82 It has been held that 
the value of property at the time of the making 


of a covenant of warranty is oondurively presumed 
to be the consideration of the sale . 22 One is pre¬ 
sumed to have executed a contract for the sale of 
land voluntarily and with full knowledge of its con¬ 
tents . 84 Where the usual way of renting houses 
is by the year, it will be presumed that the repre¬ 
sentation of rental value refers to yearly value . 86 
In the absence of special circumstances, the natural 
presumption in a sale of agricultural land is that 
the element of quantity enters into the transaction 
and affects the consideration to be paid . 86 A deed 
for land described by metes and bounds and of 
estimated quantity imports a sale in gross, and a 
larger deficit in quantity is required as evidence of 
mistake than when the sale is by the acre . 87 Al¬ 
though a deed may by its terms justify an inference 
of a sale in bulk and not by the acre it is an in¬ 
ference of a fact collateral to the purpose of the 
conveyance and may be rebutted . 88 Where no time 
is specified in an option to sell, lapse of a long pe¬ 
riod raises a presumption of election not to sell . 89 
Occupancy by optionee after expiration of time for 
exercising the option does not raise a presumption 
of its exercise . 90 

Fraud, mistake, or undue influence . The party on 
whom rests the affirmative of the issue generally 
has the burden of proving fraud 91 or misrepresen¬ 
tation , 92 mental incapacity , 92 undue influence , 94 or 
mutual mistake , 96 and he who alleges false repre¬ 


ss. Minn.—Morrison v. Johnson, 181 
N.W. 945, 148 Minn. 848. 

68 . Neb.—Master Laboratories v. 
Chesnut, 49 N.W.2d 693, 154 Neb. 
749. 

66 C.J. p 638 note 70 
88 . W.Va.—Crowley v. Vaughan, 106 
S.E. 539, 88 W.Va. 223. 

70. Iowa.—Erb v. Scott, 4 N.W.2d 
256. 

66 C J. p 638 note 72. 

7L Neb.—McEvoy v. Swayse, 51 N. 

W. 824, 34 Neb. 315. 

72. Cal.—Pelt v. L. B. Frederick Co., 
206 P.2d 676, 92 Cal.App.2d 157. 
78. Fa.—Levy v. Conly, 17 A2d 882, 
340 Pa. 332. 

74. Utah.—Moon v. Bollwinkel, 154 
P. 939, 47 Utah 389. 

7 B. Cal.—Greene v. Riordan, 276 P. 
141, 97 CaLApp. 462. 

76. Mich.—Roosevelt Park Prot¬ 
estant Reformed Church v. Lon¬ 
don, 292 N.W. 486, 293 Mich. 547. 

77. N.T.—Murdock v. Gilchrist, 52 
N.T. 242. 

78. N.T.—Murdock v. Gilchrist, su¬ 
pra. 

78U Minn.—Haarala v. Nicholson, 
188 N.W. 504. 120 Minn. 276. 


8 a Ky.—Calmes v. Buck, 4 Bibb 
453. 

81. N.T.—Moller v. Paulivico, 208 N. 

Y.S. 737, 212 App.Div. 394. 

88 . Cal —Erase 1 ton v. Vokal, 200 P. 

670, 53 CaLApp 582. 

88 . N.T.—-Hunt v. Hay. 108 N.E. 851, 
214 N.T. 578. 

84. Cal —Landfleld v. Cohen, 200 P. 

2d 149, 89 CaLApp.2d 177. 

Ill —Smuk v. Hryniewiecki, 17 N.E. 
2d 223, 369 Ill. 546—Klee v. Chica¬ 
go Trust Co.. 6 N.E 2d 442, 365 Ill. 
354. 

86 . Ky.—Moore v. Humphreys, 2 J. J. 
Marsh. 54. 

86 . N.T—Stahl v. Hallett, 72 N.T. 
S.2d 144. 

Vt—Enequlst v. Bemis, 55 A.2d 617, 
115 Vt 209, 1 A.L R 2d 1, reargu¬ 
ment denied 56 A.2d 5, 115 Vt. 209, 
1 A.L.R.2d 1. 

87. Tex.—Rich v. Ferguson, 45 Tex. 
896. 

8 a N.Y.—Murdock v. Gilchrist, 52 
N.T. 242. 

8 a Conn.—Saraceno v. Carrano, 108 
A. 631, 92 Conn. 563. 

90. Md.—Saunders v. Clark; 97 JL j 
136, 128 Md. 115. | 
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91. U S —Devine v. Zimmerman, C.C 
A Mo.. 133 F.2d 850. 

Idaho.—Lott v. Taylor, 90 P.2d 976, 
60 Idaho 263. 

Ky.—Dolle v. Melrose Properties, 67 
S.W.2d 706. 252 Ky. 482. 

Mass.—Exchange Realty Co. v. Bines. 

18 NE2d 425, 302 Mass 93. 

Mich—Kruger v. Agnor, 32 N.W.2d 
365, 321 Mich 321. 

Or.—Lyon v. Maseris, 132 P.2d 982, 
170 Or. 222. 

66 C.J. p 639 note 88. 

9a Ala—Bynum v. Rucker, 179 So 
241, 235 Ala. 353. 

CaL—Quindt v. Kilpatrick, 216 P.2d 
481, 96 Cal App.2d 824. 

S.D.—Breneman ▼. Aune, 44 N.W.2d 
219, 73 S.D. 478. 

66 C.J. p 639 note 89. 

9a Idaho.—McGrath v. West End 
Orchard it Land Co., 251 P. 628. 48 
Idaho 255. 

Iowa.—Orr v. GraybiU, 28 N.W.2d 
414, 237 Iowa 628. 

Mo.—Allen ▼. Kelso. 266 S.W.2d 696. 

9a Iowa—Orr v. GraybiU, 29 N.W. 
2 d 414, 287 Iowa 628. 

9a Cal.—Roller v. California Pac. 
Title Ins. Co* 206 P.2d 694, 92 Cal. 
App.2d 14a 
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sentations must prove his right to rely thereon 96 
and that he did so . 97 However, the presumption has 
been indulged that the representations were made 
to induce the purchase 98 and were relied on by the 
vendee , 99 but it is also presumed that such repre¬ 
sentations are made in good faith . 1 There is no 
presumption that a purchaser had free access to 
inspect the property , 2 and, where the condition of 
the property and the fraudulent representations of 
the vendor prevent an examination, there is no pre¬ 
sumption that the vendee relied on his own judg¬ 
ment, although he visited the premises . 3 A vendor 
is ordinarily presumed to know the quantity, char¬ 
acter, and quality of the land he offers for sale , 4 
and it has been held that a vendor is conclusively 
presumed to know the boundaries of his own land 
with respect to claimed fraud . 6 Gross inadequacy of 
price raises a strong presumption of undue advan¬ 
tage or fraud 6 and puts on the party seeking to en¬ 
force the contract the burden of proving the ab¬ 
sence of fraud and that the price was the result of 
the parties' deliberate and intentional action ; 7 but 
where the purchaser examines the land, the differ¬ 
ence between the value thereof and the purchase 
price is not sufficient to raise a presumption of 
fraud . 8 Where there is a confidential relation be¬ 
tween the parties, the burden is on the one procur¬ 
ing the contract to show the absence of undue in¬ 
fluence , 9 and the fairness of the transaction . 10 
Fraud may be presumed from the mental, physical, 
and pecuniary condition of the parties to a con¬ 
tract 111 and, where the price paid for property was 
exorbitant, and the purchaser was intoxicated at the 
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time of sale, the burden of proof is cm the vendor to 
show the good faith of the transaction . 12 Where 
the party who seeks to rely on false representations 
as to the contents of the contract read and exam¬ 
ined it before signing, it will be presumed that he 
acted for himself without relying on the statements 
of the other party ; 12 and where he daims mistake 
in the deed, his having read the deed raises the re¬ 
buttable presumption that he knew its contents . 14 
The presumption that the minds of the parties met 
in the contract signed by them can be rebutted only 
by proof of fraud . 115 Nonperformance of a contract 
does not raise a presumption of fraudulent intent 
not to perform . 16 

Lesion beyond moiety . Under a statute giving 
the vendor a remedy where he sells his property for 
less than half its value, m the event of such a sale 
it is conclusively presumed that he acted under an 
error of fact sufficient to invalidate the sale 17 even 
though he knows and expressly declares his knowl¬ 
edge of the true value and his intent to sell for the 
price received ; 18 but in an action to rescind for 
a lesion beyond moiety, the burden is on the vendor 
to prove lesion . 19 

§ 81. Admissibility of Evidence 

Any competent evidence is admissible on the Issues 
of the existence and validity of a contract for the sale 
of land. 

In accordance with the rules of evidence general¬ 
ly, any competent evidence to show the existence 
of an agreement for the sale of lands , 20 or rele- 


Fla—Biscayne Boulevard Properties, 
Inc v Graham, 65 So.2d 858 

Pa.—Goldstein v. Miners Nat. Bank 
of Wilkes-Barre, Com PI, 38 Luz 
LegReg. 3 

66 C J. p 639 note 91. 

86 . Neb.—-Realty Inv. Co v Shafer, 
137 N.W. 873, 91 Neb. 798. 

87. Ala—Bynum v. Rucker, 179 So 
241. 235 Ala 353. 

Ky—Dolle v Melrose Properties, 67 
S W 2d 706, 252 Ky. 482. 

66 C.J p 639 note 93 

ML Cal.—-Eichelberger v. Mills Land 
* Water Co., 100 P. 117, 9 Cal App. 
628. 

Ml Maas —Holbrook v. Burt, 22 
Pick 546 

66 C.J. p 639 note 95. 

1* Cal —Lawrence v. Doty. 216 P. 2 d 
465, 96 CalApp.2d 937—Peardon v 
. Markley, 195 P. 70, 50 Cal App. 257 

N.T.—Kaston v. Zimmerman, 183 
N.TS. 615, 192 APP.Div. 511. 

9 . Cal.—Wainscott v. Occidental 

Bids. Sc Loan Ass'll, 33 P. 68 , 98 
Cal. 258. 


4. Tex —Oilalline v. Champion Paper 
& Fibre Co. Civ App . 206 S W 2d 
267, error refused no reversible 
error. 

5. Iowa—Lorenzen v Langman, 216 
N.W. 768, 204 Iowa 1096. 

6 . Colo —Dittbrenner v. Myerson, 
167 P 2d 15. 114 Colo 448. 

DC—Van Senden v. O’Brien, 68 F 2d 
689, 61 App.D.C. 137. certiorari de¬ 
nied 53 S.CL 11, 287 US. 608, 77 
LEd 628. 

Wash—Ramsey v. Mading. 217 P 2d 
1041. 36 Wash 2d 303. 

7. Colo.—Dittbrenner v. Myerson, 
167 P.2d 15. 114 Colo. 448. 

8 . Neb.—Canon v. Farmers' Bank of 
Cook, 91 N.W. 585, 8 Neb Unoff. 348. 

9. Ind —Ikerd v. Beavers, 7 N.E 
326, 106 Ind. 483. 

10. Iowa.—Sours v. Colvin, 55 N.W. 
2d 462, 244 Iowa 40. 

11. Tenn.—King v. Cohorn, 6 Terg. 
75. 

13. Or—Fagan v. Wiley, 90 P. 910, 
49 Or. 480. 
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13. Tex.—Wright v. Bott, Civ.App, 
163 S.W. 360. 

14L Ohio—Lyon v. Balthis, 155 N.BL 
815. 24 Ohio App. 57. 

15. Tex.—Wright v. Bott, Civ.App., 
163 S W. 360 

16. Or—Cameron v. Edgemont Inv. 
Co.. 299 P. 698. 136 Or. 385. 

17. La.—Fernandez v. Wilkinson, 
103 So. 537, 158 La. 137. 

18. La.—Fernandez v. Wilkinson, 
supra. 

19. La —Madden v. Madden, App., 56 
So.2d 760 

66 C J. p 640 note 12. 

20 . Cal.—Podlasky v. Price, 196 P. 
2 d 608. 87 Cal.App.2d 15. 

Admissibility of evidence in action 
by purchaser: 

For breach of contract generally 
see infra 9 588. 

For rescission generally see infra 
8 175. 

For recovery of purchase money 
paid generally see Infra 8 568. 


91 C.J.S.—61 



91 C.J.S. 


§§81-82 VENDOR A PURCHASER 


▼ant and competent evidence to establish its terms , 21 
validity , 22 or completion , 22 or to support a claim 
of title , 24 is admissible. Evidence which is con¬ 
sistent with the theory that the original agreement 
is still in effect is inadmissible to show rescission . 25 
Where the issue is whether plaintiff consented to 
a sale by defendant of a mill m which they were 
both interested, evidence showing that his consent 
was fraudulently procured was held to be ir¬ 
relevant . 26 

Fraud, mistake, or undue influence. Subject to 
the rules relating to the admissibility of evidence 
in civil actions generally, any competent evidence 
is admissible to show fraud , 27 mistake , 28 or in¬ 
competency of the parties . 29 Similarly, any com¬ 
petent evidence is admissible to show that the 
maker of representations knew of their falsity 30 and 
that the other party relied on them 31 or that he 


knew of the true situation , 82 or that the vendor did 
not make the alleged misrepresentations fraudulent¬ 
ly . 88 Where fraudulent representations are relied 
on, evidence of all the circumstances and all mis¬ 
representations other than those relied on is admis¬ 
sible . 84 

§ 82. Weight and Sufficiency of Evidence 

General rules apply as to the weight and sufficiency 
of the evidence with respect to the existence and valid¬ 
ity of a contract for the sale of land. 

General rules as to the weight and sufficiency of 
evidence apply with respect to the weight and suffi¬ 
ciency of the evidence as to the existence and 
validity of a contract for the sale of land . 36 A pre¬ 
ponderance of evidence is required to establish the 
existence, terms, and validity of a contract for the 
sale of land , 36 or any of its elements, such as a 


Admissibility of evidence In action by 
vendor: 

For purchase money generally see 
infra § 520. 

For rescission generally see infra 
§ 149. 

For possession generally see infra 
§ 471. 

For enforcement of vendors* lien 
generally see infra § 440 
Bvidsnoe held admissible 
Mich.— Skiba v Gustin. 126 N.W. 

464. 161 Mich. 358. 

66 C.J. p 640 note 16 [a]. 

BvUtenoe held inadmissible 

Cal.—Podlasky v Price, 196 P.2d 608, 
87 Cal.App.2d 161. 

Iowa —McCutchan v. Iowa State 
Bank of Fort Madison, 5 N.W.2d 
813, 232 Iowa 550 

Nev.—Treadway v Wilder, 16 Nev. 
354 

60 C.J. p 640 note 16 [b]. 

21. Wash.—-Young v. Rummens, 210 
P. 198. 121 Wash. 639. 

66 C.J. p 640 note 17. 

92. N.C.—Boyd v. Leatherwood, 81 
SB. 1025. 165 N.C. 614. 

66 C.J. p 640 note 18. 

23. Tex.—Slator v. Trostel, 21 S.W. 
285. 

66 C.J. p 640 note 19. 

24. Fla.—Consolidated Naval Stores 
Co. v. McNeill. 63 So. 843, 60 Fla. 
38. 

66 C.J. p 640 note 20. 

20. Miss.—Lyle v. Clark. 24 So. 966. 
66 C.J. p 640 note 21. 

98 Ala.—Lecroy v. Wiggins, 31 Ala. 
13. 

27. Mvidenoe held admissible 

Ala.—Donald v. Reynolds, 154 So. 530, 
228 Ala. 513. 

Mich.—Taylor v. Ward, 249 N.W. 
478, 264 Mich. 118. 


Wash.—Rummer v. Throop, 231 P 2d 
313. 38 Wash.2d 624. 

66 C J. p 641 note 24 [a]. 

Bvidenoe held inadmissible 
Cal—Irwin v. Brown. 115 P.2d 601, 
46 Cal.App.2d 67—Donkin v. Kil- 
lefer, 90 P.2d 810. 32 CalApp2d 
729 

66 C J. p 641 note 24 [b]. 

28. Mo—Speers v. Lucas, 279 S.W. 
736, 221 Mo App 414 

66 C.J. p 641 note 25. 

29. Minn—-Wheeler v. McKeon, 162 
NW 1070, 137 Minn. 92. 1 UR 
1514. 

66 C.J. p 641 note 26 
30 l Ky—Stallard v Adams, 228 S 
W.2d 430. 312 Ky 532. 

66 C J. p 641 note 27. 

31. Neb —Cress!er v. Roos, 43 N W. 
363. 27 Neb 515 

66 C.J. p 642 note 28. 

32. Tex —Coates v. Thomas, Civ. 
App.. 285 S W. 700. 

66 C.J. p 642 note 29 

33. Cal.—Podlasky v. Price. 196 P. 
2d 608, 87 Cal.App.2d 151. 

66 C.J p 642 note 30. 

34. Conn—Robert v. Finberg, 84 A. 
366, 85 Conn 557. 

66 C.J. p 642 note 31. 

35. D.C.—Schlosberg v. Shannon A 
Luchs Co, Mun App , 53 A 2d 722. 

Weight and sufficiency of evidence in 
action by purchaser: 

For breach of contract generally 
see infra f 588. 

For rescission generally see infra 
§ 176. 

For recovery of purchase money 
paid generally see infra § 568. 
Weight and sufficiency of evidence in 
action by vendor: 

For purchase money generally see 
infra | 521. 

For rescission generally see infra 
f 149. 


For possession generally see infra 
§ 471. 

For enforcement of vendors* lien 
generally see infra § 440. 

36. Iowa.—McCutchan v Iowa Statt 
Bank of Fort Madison, 5 NW2d 
813, 232 Iowa 650 

Bvidenoe held snflleient 

U S —Columbia Lumber Co. v. Agos- 
tino, C A Ala. 184 F 2d 731—Texas 
Co. v Z A M Independent Oil Co. 
D C N Y , 66 F Supp. 967, affirmed 
CCA, 156 F.2d 862, 167 A.L K 
719. 

Ariz —Brown v. Karas. 237 P 2d 799, 
73 Ariz 62. 

Ark—Chavis v Jackson. 256 S.W.2d 
553, 221 Ark 912—Wheatley \ 

Smith. 128 S W 2d 356. 198 Ark 
204. 

Cal.—Uren v. Troup, 242 P 2d 895. 
110 Cal App 2d 419—Podlasky \ 
Price, 196 P2d 608, 87 Cal App 2d 
151—Heare v O'Reilly, 167 P.2d 
217, 73 Cal App 2d 673 

D.C.—Schlosberg v. Shannon A Luchs 
Co., Mun~App, 63 A 2d 722. 

Oa.—Keith v. McCollum. 11 S.E 2d 
672, 63 Ga.App. 705 

Ill.—McGookey v Winter. 46 N E 2d 
84. 381 Ill. 516 

Ky.—Kendall v. Mussman, 247 S.W 
2d 602—Gober v. Leslie. 211 SW 
2d 658. 307 Ky. 477—Dolle v. Mel¬ 
rose Properties, 67 S W.2d 706, 252 
Ky 482. 

Md.—Grauel v. Rohe, 43 A.2d 201, 185 
Md. 121. 

Mass.—O'Leary v. Hayden, 91 N.E 2d 
663. 325 Mass. 525 

Mich —Roosevelt Park Protestant 
Reformed Church v. London, 292 N. 
W. 486, 293 Mich. 647. 

Mont—Sanders v. Lucas, 111 P2d 
1041, 111 Mont. 599. 

Neb.—Emerson v. Citizens* State 
Bank of Thedford. 251 N.W. 285, 
125 Neb. 632. 
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meeting of the minds as to the terms thereof ,* 7 the 
parties to the contract , 88 the identity of the property 
sold , 89 the price to be paid , 49 acceptance of offer , 41 
execution of the contract , 42 cancellation thereof , 43 
or genuineness of the contract sued on . 44 A parol 
contract for the sale of land must be established 
by clear, satisfactory, definite, unequivocal, and con¬ 
vincing evidence . 45 A contract for the sale of real 
estate is not to be lightly found or inferred either 
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by the court or jury, on conflicting oral evidence, 
especially where the evidence discloses that a written 
contract was in contemplation . 49 Where it is con¬ 
tended that the sale is void because made for illegal 
or immoral purposes, such claim must be established 
by a preponderance of the evidence . 47 One claiming 
that the agreement was not a valid contract of sale 
because delivered on conditions must prove this by 
a preponderance of the evidence . 48 General rules 


N.M —Keirsey v. Hirsch, 265 P.2d 
846. 58 N.M. 18 

N.T.—Frooks v. Clurm&n. 33 NT.S 
2d 362. 263 App Div. 992. appeal 
denied 34 NTS 2d 523. 264 App 
Div. 721. 

Tenn—-Williams v Title Guaranty & 
Trust Co. 212 S W 2d 897. 31 Tenn 
App. 128. 

Wash —Allen v Allen. 62 P.2d 353. 

184 Wash. 627. 

66 C J. p 642 note 35 [a] 

BvidMoa hold Insufficient 
U S.—Johnson v. Mosley. C A Ark.. 
179 F 2d 673. 

Anz—Alexander v. O'Neil, 267 P.2d 
730 77 Ariz. 91. 

Cal—Bernstme v Jones. 238 P 2d 18, 
108 Cal App 2d 135—Felt v L B 
Frederick Co. 206 P 2d 676. 92 Cal 
App 2d 157—Westwood v. Franklin, 
175 P 2d 58. 77 Cal App 2d 189 
Iowa —McCutchan v. Iowa State 
Bank of Fort Madison, 5 N W 2d 
813. 232 Iowa 550. 

Mich —Taylor v. Ward. 249 N W 473. 
264 Mich 118. 

Mont —Farmers Union Trading Co. of 
Sheridan v Wiggins. 267 P 2d 117, 
127 Mont. 481 

NJ—Yara Engineering Coip v City 
of Newark. 42 A 2d 632. 136 NJ. 
Eq 453 

N C —Carpenter v. Yancey. 56 S E 2d 
396. 231 NC 160—Dodds v. St 
Louis Union Trust Co. 170 S E 
b52, 205 N.C. 153 

Pa—Milstein v Shore. 72 A.2d 158, 
166 Pa.Super 494 

Tex —Felton v. Davenport, Civ App , 
148 SW.2d 988 Error dismissed, 
judgment correct. 

66 C.J. p 642 note 36 [bl. 

37. avidenoe held sufficient 

Ky.—Farmer v Cornett, 192 S.W 
628. 174 Ky. 660 
66 C J. p 643 note 36 [a]. 

Svidenoe held insufficient 
DC—Zlotnick v. Crisp. 185 F.2d 502, 
87 U S App D.C. 339. 

66 C.J p 643 note 36 [b]. 

Option, not contract, established by 
evidence.—Sample v. Bank of Poplar 
Bluff. 207 S.W.2d 55, 239 Mo.App. 
1152 

Duress not established 

In suit, by purchasers against ven¬ 
dors, to restrain the forfeiture or 
foreclosure of a contract, for the sale 
of land and for revision of the con¬ 
tract in accordance with an alleged 


oral agreement that credit would be 
given purchasers for all payments 
made under a prior contract with an¬ 
other purchaser, fact that purchasers. 

| who had been tenants of prior pur¬ 
chaser and had remained in posses¬ 
sion following default of prior pur¬ 
chaser, had been told that if they 
wished to acquire any Interest in the 
property they must accept the con¬ 
tract offered to them, was not suffi¬ 
cient to indicate duress—Broaden v. 
Doncea, 66 N.W.2d 216. 340 Mich 
564. 

38. Cal —Reds ted v. Weiss, App., 167 
P 2d 735. 

39. Neb —Creighton Gas, Electric 
Light & Power Co. v. Jamison, 178 
N W 830. 105 Neb 67. 

66 C J p 643 note 37. 

40. Cal—Williams v Marshall, 235 
P 2d 372, 37 Cal 2d 445. 

66 C J p 643 note 38 

Bvidence held sufficient 

Mich—Summer v Shanahan, 255 N. 

W 187, 267 Mich 182 
66 C J p 643 note 38 [a]. 

41. N.J—Gable v English, 115 A. 
374, 93 N JEq 172 

66 C J p 643 note 39. 

Svidenoe held sufficient 
Cal—Hersh v. Garau, 23 P 2d 1022, 
218 Cal. 460. 

La —Dane & Northrop v. Selzer, App. 
63 So 2d 760. 

Okl.—Dick v. Vogt. 162 P 2d 325. 196 
Okl. 66. 

66 C J p 643 note 39 [a] 

Svidenoe held insufficient 

Anz—Home Builders & Suppliers v. 
Timberman, 256 P 2d 716, 75 Anz. 
337 

N Y —Robbins v. Cohen. 108 N T S 2d 
451, 279 App Div. 725, reargument 
* and appeal denied 109 N.Y.S.2d 925, 
279 App Div. 791 
66 C.J p 643 note 39 [b]. 

42. Mo—Tayler v. Tayler, 243 S.W. 
2d 310 

66 C.J. p 644 note 40. 

43. Ky.—Kirk v. Kirk, 173 S.W. 755, 
163 Ky. 255. 

66 C J p 644 note 41. 

44. Ark—Kirby v. Malone, 215 S.W. 
592. 144 Ark. 641. 

66 C.J. p 644 note 42. 

45. Ark—Jeffries v. Meredith, 243 
S W 2d 942, 219 Ark. 654—Ashley 
v. Garrett, 234 S.W.2d 513, 218 Ark. 
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126—Hill v Talbert. 197 SW.2d 
942. 210 Ark. 866. 

Idaho —Jones v. Adams. 182 P.2d 963, 
67 Idaho 402. 

Iowa—Nelson v. Nelson, 65 N.W.2d 
154. 

Mich—Horabeck v Midwest Realty, 
283 NW. 39. 287 Mich. 230. 

Wash.—Granquist v. McKean, 187 P. 
2d 623. 29 Wash 2d 440—McGregor 
v. McGregor, 171 P.2d 694, 25 
Wash. 2d 511 
66 C J. p 644 note 44. 

Definite 

Parol evidence to establish parol 
contract to convey realty must be 
sufficiently definite to show the realty 
involved, and the promise upon which 
the conveyance was to be made — 
Wurth v. Hosmann, 102 N E 2d 800. 
410 Ill. 567 

The testimony of even one witness 

may be sufficient to establish a parol 
contract for the conveyance of realty 
if his story is clear and convincing. 
—Roberts v. Clevenger, Mo., 225 S.W. 
2d 728 

Bvtdenoe held sufficient 

Ark—Chambers v. Chambers, 246 S. 

W 2d 124, 220 Ark. 51. 

Kan—Jones v. Davis, 197 P.2d 932, 
165 Kan 626 

Minn—Augustin v. Ziemer. 22 N.W. 

2d 925, 221 Minn. 565. 

66 C J. p 644 note 44 [aj. 

Svidenoe held Insufficient 
Anz—Alexander v. O'Neil, 267 P.2d 
730, 77 Ariz. 91. 

Colo—Siler v. Investment Securities 
Co, 244 P.2d 877, 125 Colo. 438. 
Iowa —Nelson v Nelson, 65 N.W 2d 
154. 

La—Andrews v. Tores, App., 66 So 
2d 432 

Neb—Busteed v. Sheffield, 44 N.W. 
2d 471. 

NY—Kallett Theatres v Sobel. 107 
NTS 2d 954, 279 App Div. 686— 
Homeland Gardens v. Lennox, 106 
N.Y S 2d 741. 

Wash.—Dorns v. Barrow, 1ST P.2d 
627. 29 Wash 2d 366. 

66 C.J. p 644 note 44 [b]. 

46. Iowa.—Buechler v. Olson, 189 N. 
W. 741. 194 Iowa 246. 

47. Tex—Hall v. Edwards, Civ.App., 
194 S W. 674, reversed on other 
grounds Com.App., 222 S.W. 167. 

48. NY.—Charles v. Schelbel. 218 
N.Y S 545, 128 Misc. 276. affirmed 
222 N.Y.S. 784, 221 App.Div. 816. 
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have been applied as to the weight and sufficiency 
of the evidence to establish that the consideration 
was inadequate , 49 or that the contract was rati¬ 
fied , 50 or that there was a failure of consideration . 51 

Fraud or misrepresentation. In accordance with 


the general rules applicable in such cases, one who 
seeks to challenge the validity of a contract for 
the sale of land on the ground of fraud or misrepre¬ 
sentation must establish such ground by clear and 
convincing evidence , 52 sufficient reasonably to con¬ 


es. Bvideuos hold nfleM 

Iowa—Sours v. Colvin. 55 N.W.2d 
462. 244 Iowa 40. 

Evidence held lusufflolet 

Ark.—Ellis v. Blankenship. 182 S.W. 

2d 756. 207 Ark. 739. 

CaL—Stough v. Hanson. 116 P.2d 77. 
46 Cal.App.2d 504—Williams v. 
Rush. 26 P.2d 888. 134 Cal.App. 
654. 

Fla.—Beverly Beach Properties v. 
Nelson, 68 So.2d 604, certiorari de¬ 
nied Rensta v. Beverly Beach Prop¬ 
erties, 75 S.Ct. 27. 848 U.S. 816, 99 
L.Ed.-. 

Mo.—Malloy v. Jones. 175 S.W.2d 776. 
851 Mo 1211. 

GOl Wash—Erckenbrack v. Jenkins, 
204 P 2d 831. 35 Wash 2d 126. 

51. Cal —Bank of America Nat. 
Trust & Savings Ass'n v. Ames, 
63 P 2d 1208. 18 Cal App.2d 311. 

52. Cal—Lobdell v. Miller. 250 P. 
2d 357. 114 Cal App 2d 328. 

Idaho.—Lott v. Taylor, 90 P.2d 975, 
60 Idaho 263. 

N.D.—Charon v. Windmgland, 4 NW. 
2d 645, 72 ND. 70. 

Or.—Schuler v. Humphrey, 257 P.2d 
865. 198 Or 458—Lyon v. Mazeris, 
132 P 2d 982. 170 Or 222 
Utah—Corpus Juris cited la Taylor 
v Moore, 51 P.2d 222, 224, 87 Utah 
493. 

Va.—Masche v. Nichols. 51 S.E.2d 
144, 188 Va. 857. 

66 C.J p 644 note 48. 

Fraud is a fact, which may be in¬ 
ferred, like other conclusions of fact, 
from evidence, and inadequacy of 
consideration is evidence from which 
fraud inducing sale of realty may be 
inferred.—Dittbrenner v. Myerson, 
167 P 2d 15, 114 Colo 448 
Inadequate consideration is not of 
itself sufficient proof of fraud 
Tex.—Burch v. Smith, 15 Tex. 219. 

Va—Crebs v. Jones, 79 Va. 381. 
Evidence held sufficient 
Cal.—Lobdell v Miller. 250 P.2d 357, 
114 Cal App 2d 328—Tatham v. Pat- 
tison, 245 P.2d 668, 112 Cal.App 2d 
18—Miller v. Busby, 224 P.2d 754, 
101 Cal.App 2d 83—Wood v. Joth- 
am Bixby Co. 84 P.2d 204, 29 Cal. 
App 2d 294. 

DC—Hill v. Marston. 82 F.2d 856, 
65 App DC. 250—Hiltpold v Stern, 
Mun App , 82 A2d 123, 26 A.L.R 2d 
852—Draisner v Schlosberg, Mun 
App., 67 A 2d 202. 

Ga. —Flannagan v. Clark, 61 S.E.2d 
485, 207 Ga. 345—Puckett v. Reese, 
48 SE.2d 297. 203 Ga. 716. 

Idaho.—Brooks v. Jensen, 270 P.2d 
435, 75 Idaho 201. 


Ill.—Hall a v. Chicago Title ft Trust 
Co, 104 N.E 2d 790, 412 Ill. 39— 
Charpentier v. Kahn, 106 N.E. 2d 
845, 347 IILApp. 487—Veazey v 
Summers, 26 N E.2d 626, 304 Ill 
App 340. 

Iowa—Ridenour v. Jamison, 254 N. 
W. 802, 218 Iowa 277. 

Ky —Bowman v. Hayden. 272 S W 2d 
37—Stallard v. Adams. 228 S.W.2d 
430, 312 Ky 532—Williams v Rein¬ 
ert 65 S.W.2d 66, 251 Ky. 344 

La.—Carpenter v Skinner, 71 So 2d 
133, 224 La. 848—McCarty v. An¬ 
derson, App., 58 So 2d 255—Bolian 
v. Porche, App., 149 So. 272 

Minn —Spiess v. Brandt 41 N.W 2d 
561, 27 A.L R.2d 1 

Mo—Langwell v. Will banks, 106 S 
W.2d 417. 

Neb—Wolford v. Freeman, 35 N.W. 
2d 98, 150 Neb 537. 

N.J —Jaeggi v Andrews, 200 A. 760, 
124 N J Eq. 155. 

NM.—Bennett v Finley, 215 P 2d 
1013, 54 NM 139. 

NY—Wing v. Gutwirth ft Errante 
Homes, 95 N.Y.S 2d 523. affirmed 94 
N.Y S.2d 915, 276 App Div. 933 

Okl.—Local Federal Sav. ft Loan 
Ass'n of Oklahoma City v Sickles, 
165 P 2d 328, 196 Okl. 395—G. A 
Nichols. Inc, v. Karnes, 106 P.2d 
125, 188 Okl. 28 

Or—Gamble v Beahm, 257 P 2d 882, 
198 Or 537. 

Tex—Hunter v. Camp, Civ App, 246 
S W 2d 903, error refused no rever¬ 
sible error. 

Va.—McDaniel v. Hodges. 11 S E.2d 
623, 176 Va. 519 

Wash—Jenness v. Moses Lake De¬ 
velopment Co, 234 P 2d 865, 39 
Wash 2d 151—Rummer v Throop, 
231 P.2d 313. 38 Wash 2d 624— 
Gronlund v. Andersson, 227 P 2d 
741, 38 Wash. 2d 60—Darnell v. 

Noel. 208 P'2d 1194, 34 Wash 2d 
428. 

66 C J. p 644 note 48 [bj. 

Evidsuos hold Insufficient 

Ala.—Bynum v Rucker, 179 So. 241, 
235 Ala. 353. 

Alaska.—Goldstein v. Pond, 8 Alaska 
123. 

Ark—Bnssaud v. Rogers, 236 8.W 2d 
439, 218 Ark. 369—Jackson v. Sut¬ 
ton, 231 S.W.2d 93. 217 Ark. 549— 
Ellis v. Blankenship, 182 S.W 2d 
756, 207 Ark. 739 

Cal.—Nielsen v. McKenna, 67 P.2d 
1044, 8 Cal 2d 690—Kahn v. Lisch- 
ner, App., 275 P.2d 639—Totty v. 
Acevedo, App., 275 P.2d 59—Math¬ 
ews v. MacArthur, 258 P.2d 1068, 
119 Cal.App.2d 196—Clifford v. Ep- 
sten, 234 P.2d 687, 106 Cal.App.2d 
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221—Vickerson v. Frey, 224 PJ2d 
126, 100 Cal.App 2d 621—-Lawrence 
v. Doty. 216 P 2d 465, 96 CalApp.2d 
937—Cook v. Nordstr&nd, ltf F.2d 
282, 83 Cal.App.2d 188—Blackwell 
v Ferrari, 139 P.2d 997, 60 Cal.App 
2d 13—Irwin v. Brown. 115 P2d 
601, 46 Cal. App. 2d 67—Hacienda 
Homes v Peck. 113 P.2d 487, 45 
Cal App.2d 87—Stowe v. Kaetzel, 
101 P 2d 719, 38 Cal App 2d 856- 
Bank of America Nat Trust ft Sav¬ 
ings Ass'n v Ames. 63 P.2d 1208. 
18 Cal App 2d 311—Ross v. Real 
Estate Inv. Co.. 28 P.2d 52. 135 Cal. 
App 563. 

Fla.—Beverly Beach Properties v. 
Nelson, 68 So 2d 604, certiorari de¬ 
nied Rensta v. Beverly Beach Prop¬ 
erties. 75 SCt 27. 348 US. 816, 99 
L Ed — —Biscayne Boulevard 
Properties, Inc v Graham. 65 So 2d 
868—Miller v. Bay-To-Gulf, 193 So. 
425, 141 Fla. 452—Camardella v. 
Courtright 171 So. 225, 126 Fla. 
636. 

Idaho—Graves v. Cupic, 272 P2d 
1020, 75 Idaho 451—Nelson v. Hoff. 

218 P 2d 345. 70 Idaho 354—Lott v. 
Taylor, 90 P 2d 975, 60 Idaho 263. 

Ill —Bundesen v. Lewis, 16 N E 2d 
520. 368 Ill. 623. 

Ky—Carter v. Scott 140 SW2d 
1039, 283 Ky. 269—Dolle v Mel¬ 
rose Properties, 67 S W 2d 706. 252 
Ky 482 

La—Samuelson v Bosk, 53 So 2d 239. 

219 La 477—Hall v. Baker, 164 So. 
777, 183 La. 714. 

Md —Ortel v. Upper Ashburton Real¬ 
ty Co., 190 A 239. 171 Md. 678. 
Mich—Berman v. Vigliotti. 60 N.W. 
2d 428, 337 Mich 464—O’Conner v. 
Bamm, 56 N W 2d 250, 335 Mich 
438—Knight v. Behringer. 44 N.W. 
2d 852, 329 Mich 24—Kaulsky v. 
Selberg, 29 N.W 2d 164, 319 Mich. 
208—Himelson v. Galusz. 16 N.W. 
2d 727. 309 Mich. 512—Urban v. 
Doolan, 276 NW. 445. 282 Mich. 271 
. —Garner v. Pierce, 268 N.W. 830, 
277 Mich. 115. 

Mo—Bertram v. Kempster, 216 S W. 
2d 494—Malloy v. Jones, 175 RW. 
2d 776, 361 Mo. 1211. 

Mont—O'Connor v. Whites!tt 193 P. 

2d 365, 121 Mont 257. 

Neb—Emerson v. Citizens* State 
Bank of Thedford, 251 N.W. 286. 
125 Neb. 632. 

N J.—Micheloni v. Troy Hills, 187 A. 
168. 121 N.J Eq 117—Cedar Knoll 
Realty Co. v. Damerel, 81 A. 2d 38, 
13 N.J.Super. 572. 

N M.—Johnson v. Bonnell, 192 F.2d 
830, 52 N.M. 123, 
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vince an impartial mind , 59 or by a preponderance a preponderance of the evidence . 69 There have also 
of the evidence , 64 although it has been held that been adjudications with respect to the weight and 
more than a mere preponderance is needed 56 and sufficiency of the evidence to establish the falsity 69 
also that a preponderance is not necessary if the evi- and materiality 60 of the representations, that they 
dence is sufficient . 56 The evidence of fraud need were made knowingly , 61 and that the one to whom 
not be direct . 67 Waiver of fraud must be shown by they were made relied on them 62 and that as a 


N.Y — Massler v. Smit, 111 N.YS.2d 
264. 279 App.Dlv. 941. appeal dis¬ 
missed 107 N.E 2d 669. 304 NY 719 
—Doner v. Berkm&n. 109 NY.S.2d 
129, 279 AppDiv. 815—A C. & H 

M. Hall Realty Co v. Bel-De-Bue. 
Inc., 72 NY.S2d 669—Houters v. 
Schlegel, 61 N.Y.S 2d 965. 

N.C.—-Berwer v. Union Central Life 
Ins Co . 200 S E 1, 214 N C 564. 

N D —Arhart v Thompson, 26 N.W 2d 
523, 76 ND 189. 

Or—Miller v Protrka, 238 P2d 753, 
193 Or. 585—Lyon v. Mazeris. 132 
P 2d 982. 170 Or 222—Belanger v 
Howard. 112 P 2d 1022, 166 Or 408 
—Hill v. Doerfler. 47 P.2d 260, 160 
Or 628—Zed wick v Neal, 35 P 2d 
987, 148 Or 350—Thorne v. Ed¬ 
wards. 34 P 2d 640. 147 Or 443 
S C —Atlantic Joint-Stock Land Bank 
of Raleigh. N C, v. Gregory, 172 
SE 309, 171 SC. 363. 

SD—Breneman v. Aune, 44 N.W.2d 
219, 73 S D. 478 

Tex—Nance v McClellan. 89 S W 2d 
774, 126 Tex 680. 106 A L R 117. 
Utah—Woodard v Allen. 265 P 2d 
398, 1 Utah 2d 220—Olson v Gaddis 
Inv Co. 39 P 2d 744. 85 Utah 430 
Va—Masehe v Nichols, 61 S E.2d 
144, 188 Va 857 

Wash—Corbett v Ticktin. 260 P 2d 
895. 43 Wash 2d 248—Shay v Arch- 
ambo. 242 P 2d 511, 40 Wash 2d 277 
—Graff v. Geisel. 234 P 2d 884. 39 
Wash 2d 131—Hood v Clme. 212 P. 
2d 110. 35 Wash 2d 192—Hopper v 
Williams. 179 P 2d 283. 27 Wash 2d 
679—Moeller v Schultz. 119 P 2d 
660, 11 Wash 2d 416—Johnston v. 
Medina Impro\ eraent Club, 116 P 2d 
272. 10 Wash 2d 44—Sutton v. Pe¬ 
terson, 74 P 2d 884. 193 Wash 175 
Wyo —Goodson v. Smith, 243 P.2d 
163, 69 Wyo. 439. rehearing denied 
244 P 2d 805. 69 Wyo 439. 

66 C.J. p 644 note 48 [cJ. 

53. Iowa—Herwehe v Schultz, 184 

N. W. 289. 191 Iowa 1280 

54 . Mich —Allison v. Ward. 29 N.W. 
528, 63 Mich. 128 

Minn.—-Bowden v Kanuch, 196 N.W. 
819, 158 Minn. 75 

56. U.S—In re Georgia Steel Co., D 
C.G&, 240 P 473, affirmed 248 F. 
586, 160 C.CA 644, certiorari de¬ 
nied 38 SCt 682, 247 U.S. 619. 62 
L.Ed. 1246. 

54 Tex.—-Hester v. Shuster, Civ. 
App., 284 8.W. 715. 

07. Cal.—Gater v. Skinner, 154 P. 
557* 105 GaLApp. 445. 


55. Svidsnoe held sufficient 

Cal.—Ross v Real Estate Inv. Co., 
28 P.2d 62, 135 Cal.App. 563. 

Or.—Belanger v. Howard, 112 P.2d 
1022, 166 Or. 408 

Tex—Wells v. Burroughs, Civ.App., 
65 S.W.2d 396. 

66 C J. p 647 note 61 [a] 

EfidMM held Insufficient 
D.C—Hiltpold v Stern, Mun.App., 82 
A2d 123, 26 A.L.R 2d 852. 

66 C.J. p 647 note 61 [b]. 

59. Evidence held sufficient 

Cal.—Shirreffs v. Alta Canyada Cor¬ 
poration, 48 P 2d 55, 8 Cal.App 2d 
742 

66 C J. p 646 note 53 [a] 

Evidence held Insufficient 

Cal —Ross v Real Estate Inv. Co, 28 
P 2d 52. 135 Cal.App 563 
DC— Bruffy v. Baker, 100 F 2d 439, 
G9 App D C 266 

Or—Hill v Doerfler, 47 P.2d 260, 150 
Or. 628 

Tex—Zucht v. Stewart Title Guaran¬ 
ty Co. Civ App. 207 SW.2d 414. 
error dismissed—Holt v. Manley. 
Civ.App . 146 S W 2d 773—Wallace 
v Peoples. Civ App, 89 S.W 2d 

1030. error dismissed 
66 C J. p 646 note 53 [b] 

60. Evidence held sufficient 

Cal —Curran v Heslop, 252 P.2d 378, 
115 Cal App 2d 476. 

Or —Schuler v Humphrey, 257 P 2d 
865. 198 Or 458 
66 C.J. p 646 note 54 [a]. 

Evidence held insufficient 
Cal —Bramaric v Churich, 226 P.2d 
657, 101 Cal App.2d 846. 

Tex—Holt v. Manley, Civ App., 146 
S W 2d 773 

66 C.J. p 646 note 54 [b]. 

61. Or—Cameron v Edgemont Inv. 
Co.. 299 P 698, 136 Or. 385. 

66 C.J. p 646 note 55, p 647 note 59. 

Vendors* intention not to perform 
promise was matter of inference 
from facts proven, and subsequent 
conduct might be sufficient to show 
such Intention—Wilson v. Kigali & 
Veselich, 83 P.2d 455, 138 Cal.App. 
760. 

Subsequent failure to perform 
promises warranted Inference that 
they did not intend to perform —Wil¬ 
son v Rigali & Veselich, supra. 
Evidence held sufficient 
U.S.—Oregon Mortg. Co. v. Renner, 
CC.A Idaho, 96 F.2d 439. 

Cal — Lobdell v. Miller, 250 P.2d 357, 
114 Cal.App.2d 328 —Tatham v. Pat- 
tison, 245 P.2d 668, 112 Cal.App.2d 
I 18—Gould v. Escondido Valley 
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Poultry Ass'n, 133 P 2d 448, 56 
Cal.App 2d 681 

Minn—Spiess v Brandt, 41 N.W 2d 
561, 27 AL R.2d 1 

Wash—Elliott v. Fischer, 220 P.2d 
338, 36 Wash.2d 774 
66 C J. p 646 note 55 [a], p 647 note 
59. 

Evidence held 

Cal—Qulndt v. Kilpatrick, 216 P.2d 

481. 96 CaLApp 2d 824—Podlasky v. 
Price, 196 P.2d 608, 87 Cal.App 2d 
151. 

Ky —Sparks v Baker. 114 S.W 2d 
1145, 272 Ky. 663—Dolle v. Melrose 
Properties, 67 S.W.2d 706, 252 Ky 

482. 

N Y.—Chandler v. ArBeth Homes. 130 
N Y S 2d 124—Greenbaum v Bay- 
wood Homes, 62 N.Y S 2d 545, af¬ 
firmed 72 N.Y S 2d 267. 272 App 
Div. 826, appeal denied 72 NYS.2d 
831, 272 AppDiv. 934, reversed on 
other grounds 75 N.E 2d 268. 297 N 
Y 596, affirmed 87 N E 2d 72, 299 
N.Y 692. 

Wash.—Ramsey v. Mading. 217 P2d 
1041. 36 Wash 2d 303—Sutton v 
Peterson, 74 P 2d 884, 193 Wash 
176 

66 CJ p 646 note 55 [bj. p 647 note 

59. 

62. Neb—Ruzicka v Saylor, 186 N. 

W 968, 107 Neb 631. 

66 CJ p G46 note 56, p 647 note 60 

Evidence held sufficient 

Cal—Williams v Marshall, 235 P.2d 
372. 37 Cal 2d 446—Nelson v Dan- 
gerfleld, 269 P 2d 953, 125 Cal App 
2d 146—Curran v Heslop, 252 P 2d 
378, 115 Cal App 2d 476—Lobdell v. 
Miller, 250 P 2d 357. 114 Cal.App. 
2d 328—Fuhrman v Farkas, 222 P. 
2d 105, 99 Cal.App 2d 564—Wilson 
v. Rigali & Veselich. 33 P.2d 455, 
138 Cal App. 760 

D C —Draisner v S chi os berg, Mun. 
App. 57 A.2d 202. 

Minn—Spiess v. Brandt, 41 N.W.2d 
561, 27 A.L R.2d 1. 

N.M—Bennett v Finley, 215 P.2d 
1013, 54 N.M. 139. 

Nev—Freeman v. Soukup, 265 P.2d 
207. 

Wash.—-Rummer v. Throop, 231 P.2d 
313, 38 Washed 624. 

66 C.J. p 646 note 56 [a], p 647 note 

60. 

Evidence held insufficient 

Ala.—Bynum v. Rucker, 179 So. 941, 
235 Ala. 353 

Cal.—Furst v. Scharer, 260 P.2d 198, 
119 Cal App.2d 605—Bramaric v. 
Churich. 226 P.2d 657. 101 CaLApp. 
2d 846—Lawrence v. Doty, Hi P.2d 
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result of such reliance he sustained damage . 63 

Mistake, undue influence, and mental incapacity. 
General rules have been applied as to the weight and 
sufficiency of the evidence to show that a contract 
for the sale of land is invalid because of mutual 
mistake , 64 lack of mental capacity , 66 or a con¬ 
fidential relationship 66 and undue influence . 67 

Lesion beyond moiety. The evidence must be 
peculiarly strong and convincing to establish the de¬ 
fense of lesion beyond moiety . 68 

§ 83. Questions of Law and Fact 

Where the evidence ie conflicting or such that rea¬ 


sonable minds might draw different conclusions there¬ 
from, the Existence of a contract for the sale of land 
and matters incident thereto are questions of fact for 
the Jury or the trial Judge sitting without a Jury. 

In accordance with the general rules which govern 
questions of law and fact m civil cases, particularly, 
the rules relating to such questions m cases of con¬ 
tracts generally, where the evidence is conflicting 
or is such that reasonable minds might draw different 
conclusions therefrom it is a question of fact for 
the jury, or for the trial court m the absence of a 
jury, whether there was a contract for the sale of 
land ; 69 whether there was a proper offer, as an es- 


465, 96 Cal App 2d 937—Podlasky v 
Price, 196 P 2d 608, 87 Cal.App 2d 
151—Meehan v. Huntington Land 
& Improvement Co., 103 P.2d 196. 
39 Cal App.2d 349. 

Ill—Halla v. Chicago Title St Trust 
Co., 104 N E.2d 790, 412 Ill. 39 
Mich —Kaulsky v S el berg. 29 NW. 

2d 154, 319 Mich 208. 

N J —Cedar Knoll Realty Co v. Dam- 
erel, 81 A 2d 38, 13 NJ.Super. 572 
NT Y —Montague v. Bank for Sa\ - 
mgs m City of New York, 43 N.Y 
S 2d 321, 181 Mlsc 863 
Tex—Holt v. Manley, Civ.App, 146 
S.W.2d 773. 

Wash—Hood v. Clme, 212 P 2d 110, 
35 Wash.2d 192—Russell v. Ste¬ 
phens, 71 P 2d 30. 191 Wash 314 
66 C.J. p 646 note 56 [b] 

63. Cal—Williams v Marshall, 235 
P.2d 372, 37 Cal.2d 445. 

66 CJ p 647 note 57 

Evidence held sufficient 

Colo—Rogers v. Fitzsimmons, 267 P. 

2d 420, 127 Colo. 367 
Wash—Rummer v. Throop, 231 P.2d 
313, 38 Wash 2d 624 
Evidence held insufficient 
Idaho.—Nelson v. Hoff, 218 P.2d 345, 
70 Idaho 354. 

64L Fla.—Biscayne Boulevard Prop¬ 
erties, Inc. v. Graham, 65 So 2d 858 
66 C.J. p 648 note 63. 

Nature of relief 

In vendor's suit to cancel for mis¬ 
take a contract for the sale of land 
wherein vendee counterclaimed for 
specific performance, more proof was 
required to Justify cancellation than 
was necessary to justify refusing 
specific performance.—Smuk v. Hry- 
niewiecki, 17 N.E.2d 223, 369 Ill. 546. 

Evidence held sufficient 

Cal—Gist v. Security Trust & Sav¬ 
ings Bank, 24 P 2d 153, 218 Cal. 581. 
N.J.—Panco v. Rogers, 87 A.2d 770, 
19 N.J Super. 12. 

Ohio.—Yaru v. Alliance First Nat. 

Bank, App., 72 N.E 2d 919. 

Wash.—Corbett v. Ticktin. 260 P.2d 
895, 43 Wash.2d 248 
66 C.J. p 648 note 63 [&J. 


Evidence held Insufficient 

111 —Smuk v Hryniewiecki, 17 N.E. 
2d 223. 369 Ill 546 

NJ—Allen v Logan, 174 A. 561, 116 
N J Eq. 550 

Pa—Namy v. Black. 80 A 2d 744, 367 
Pa. 523 

66 C J. p 648 note 63 [b], 

65. Evidence held sufficient 

Colo—Simon % Williams, 232 P 2d 
181, 123 Colo 505. 

Mich—Fitch v Taklo. 64 N.W 2d 627. 
339 Mich 701 

NH—Oullette \ Ledoux. 30 A 2d 13, 
92 NH 302 

N J —Brooklyn Trust Co v. Podvin, 
82 A 2d 485, 14 NJ Super 470, mod¬ 
ified on other grounds 83 A 2d 548, 
15 NJ Super 398. 

Okl —Hudson v Elliott, 252 P 2d 482, 
207 Okl 676 

66 C.J. p 648 note 65 [a]. 

Evidence held insufficient 

Iowa—Orr v Graybill, 23 N.W.2d 
414, 237 Iowa 628 

Mich—Czeizler v. Radke, 15 N.W.2d 
665. 309 Mich 349—Straley v Poli- 
fronio, 294 N.W. 401. 295 Mich. 251. 

Minn.—Beck v Northwestern Federal! 
Savings St Loan Ass'n, 288 NW. 
217, 206 Minn 125 

ND—Charon v. Windingland, 4 N.W 
2d 645, 72 N D 70 

S D.—Orr v. Allen, 45 N.W.2d 737, 73 
SD 547 

66 C J. p 648 note 65 [b]. 

Intoxication 

Pa—Sunseri v. Mancuso, Com.Pl., 31 
Erie Co. 134. 

Va.—Duggan v Krevonlck, 192 S.E 
737, 169 Va. 57. 

Illiteracy 

Va—-Duggan v. Krevonlck, supra. 

68. Mich.—Knight v. Behringer, 44 
NW.2d 852, 329 Mich. 24. 

Wash.—Hood v. Cline, 212 P 2d 110, 
35 Wash 2d 192. 

Evidence field sufficient 

Iowa.—Sotirs v. Colvin, 55 N.W.2d 
462, 244 Iowa 40. 
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Evidence held insufficient 

Ill —Pfaff v Petrie. 71 N E 2d 345 
396 Ill. 44 

Mich—Knight v Behringer, 44 NW 
2d 852. 329 Mich 24. 

Tex—Zucht v. Stewart Title Guaran¬ 
ty Co, Civ App., 207 S W.2d 414, er¬ 
ror dismissed. 

Wash—Hood v Cline. 212 P2d 110. 
35 Wash 2d 192 

67. Mich—Knight v Behringer, 44 
NW.2d 852, 329 Mich 24. 

Evidence held sufficient 
Cal —Shaffer v. Security Trust & 
Savings Bank. 41 P 2d 948. 4 Cal 
App 2d 707. 

Mich.—Knight v Behringer, 44 NW 
2d 852. 329 Mich 24. 

66 C J. p 648 note 64 [a]. 

Evidence held insufficient 

Cal —Farnsworth v. Hunter, 77 P.2d 
840. 11 Cal 2d 27 

Iowa —Orr v Graybill, 23 N.W 2d 
414, 237 Iowa 628. 

66 C J p 648 note 64 [bj. 

68. La.—Lakeside Dairies v Greger- 
sen. 59 So 2d 701, 221 La. 503— 
Madden v. Madden, App, 56 So 2d 
760 

69. US —National Bank of Kentuc¬ 
ky v. Louisville Trust Co, C.CA 
Ky, 67 F 2d 97, certiorari denied 
54 S Ct 440, 291 U S 665, 78 L Ed 
1056. 

Ala—Federal Land Bank of New Or¬ 
leans v. Bridgeforth, 173 So 66, 233 
Ala. 679 

Minn.—Country Club Oil Co v. Lee, 
58 NW2d 247. 239 Minn. 148. 

N J —Burlew v. Hepps, 69 A.2d 579, 
6 N.J Super 16. 

Tex.—Rochelle v. Gibler, Civ.App, 
269 SW.2d 516, error refused no 
reversible error—Boothe v Blan¬ 
chette, Civ App, 208 S.W 2d 105 
Questions of law and fact in action 
by purchaser. 

For breach of contract generally 
see infra | 589. 

For rescission generally see infra 
I 175. 

For recovery of purchase money 
paid generally see infra I 569. 
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sential element of such a contract of sale, 7 * and ac¬ 
ceptance ; 741 whether the contract contained certain 
terms ; 72 whether the contract was supported by 
consideration ; 72 to whom the sale was made, if 
made at all ; 74 whether defendant acted as principal 
or agent in effecting the sale ; 75 whether one hold¬ 
ing an option on land bound himself to convey the 
land to another ; 76 or whether money paid by plain¬ 
tiff was paid under an oral contract to purchase 
property, so that she was entitled to recover after 
ouster . 77 Similarly, where the evidence is con¬ 
flicting, it is a question of fact for the jury whether 
a party was mentally incompetent , 78 whether there 
was mutual mistake , 79 and whether there has been 
ratification of a voidable contract . 80 

Fraud or misrepresentation. Where the evidence 
is conflicting it is a question of fact whether there 
was fraud or misrepresentation ; 81 whether the sale 
was induced by fraud or misrepresentation ; 82 
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whether misrepresentations were knowingly made ; 83 
and whether the purchaser was negligent in failing 
to discover the true facts 84 or was justified in rely¬ 
ing on the representation . 85 

Taking case from jury. Where there is no evi¬ 
dence, or no conflict of evidence, it is proper for 
the court to withdraw from, or refuse to submit to, 
the jury the consideration of the question of exist¬ 
ence of a contract , 86 mental capacity to contract , 87 
or fraud or false representations , 88 and the court 
should direct a verdict . 89 Where an alleged contract 
for the purchase of land was evidenced solely by 
letters and telegrams, the question whether they con¬ 
stitute a contract is for the court . 90 Whether the 
description in the contract was sufficient to enable 
a competent surveyor to find the property without 
taking into consideration outside matters is a ques¬ 
tion for the trial judge . 91 


IV. CONSTRUCTION AND OPERATION OF CONTRACT 


§ 84. General Rules of Construction 

The main rule of construction of a contract for the 
sale of land is to ascertain and give effect to the inten¬ 
tions of the parties as expressed in the agreement, con¬ 
strued as a whole. 


The rules relating to the construction of contracts 
generally govern the construction of contracts re¬ 
lating to the sale of land ; 92 and where the con¬ 
tract is not clearly expressed, the court is re- 


Questions of law and fact in actions 
by vendor 

For purchase money generally see 
infra 9 522. 

For rescission generally see infra 
9 149. 

For possession generally see infra 

9 472 

For enforcement of vendors* lien 
generally see infra 9 441. 

70. RI—Cullen v. Donahue, 121 A. 
392, 45 R.I. 237. 

71. Mass—Beach & Clarridge Co. v. 
American Steam Gauge & Valve 
Mfg. Co., 88 N.E. 924. 202 Mass 
177. 

66 C J. p 649 note 70. 

78. Cal —Western Title Ins. & Guar¬ 
anty Co. v Bartolacelli, 269 P.2d 
165, 124 Cal App 2d 690 
Pa.—Kisthardt v. Betts, 166 A. 771, 
311 Pa. 233. 

66 C.J. p 649 note 71. 

73. Okl —Maupin v. Binnion, 227 P. 
390, 100 Okl 32. 

74. N T.—Flohar Realty Corporation 
v. Georgian Realty Co, 225 N.Y.S. 
655, 222 App Div. 171. 

7R. Mo.—Squire v. William S. Droz- 
da Realty Co, App., 288 SW. 988 

78.- Tex.—Harding v. Craig, Civ. 
App., 6 S.W 2d 552. 

77. Mich—Croy v. Hawkins* Estate, 
199 N.W. 679, 228 Mich. 107. 

78. Wia—Heller ▼. Baird, 210 N.W. 
680, 191 Wia. 288. 


79. Pa.—Roberts v. Roesch, 159 A. 
870, 306 Pa 435—Goldstein v Min¬ 
ers Nat Bank, of Wilkes-Barre. 
Com PI, 38 Luz Leg Reg 3. 

Tex—Casev v Jones, Civ.App., 189 
S W.2d 515, ref. w m. 

Vt.—Enequist v Bemis. 55 A 2d 617. 
115 Vt 209, 1 A L R 2d 1. reargu¬ 
ment denied 56 A.2d 5, 115 Vt. 209, 
1 A L R 2d 1. 

80. Cal —French v. Freeman, 217 P 
515, 191 Cal 579 

NY—Weigel v. Cook. 142 N.E. 444. 
237 NY 136, reargument denied 
and remittitur amended 143 N.E. 
743. 237 N.Y 563. 

81. Minn —Marshfield Brewing Co 
v Schmidler, 22 NW.2d 553, 221 
Minn 486. 

NC—Kee v. Dillingham, 49 S E 2d 
510, 229 NC 262 

Tex —Crawford v. Creel, Civ App , 62 
S W 2d 294, error dismissed 
66 C J p 649 note 79. 

88 . DC —Slater v. Berlin. Mun App , 
83 A.2d 228. 

N.Y —Anides v. Kahar Realty Corp., 
126 N Y.S 2d 585, affirmed 129 N.Y. 
S.2d 247, 283 App Div. 822. 

Tex—Crawford v. Creel, Civ App., 62 
S.W.2d 294, error dismissed. 

66 C.J p 649 note 80. 

83. Ga.—Floyd v. Boss, 163 S.E. 606, 
174 Ga. 544. 

84. Cal.—Roller v. California Pac. 
Title Ins. Co, 206 P.2d 694. 92 Cal 
APP. 2d 149. 


Pa —Lake v Thompson, 77 A 2d 364, 
366 Pa. 352 

66 C J. p 649 note 82 

85. N Y —Anides v Kahar Realty 
Corp, 126 N Y.S 2d 585, affirmed 129 
N Y S.2d 247. 283 App Div. 822 

66 C.J p 649 note 83 

86. Iowa—McCutchan v Iowa State 
Bank of Fort Madison, 5 N.W.2d 
813, 232 Iowa 550 

Kan—Allen v. Murphy, 98 P.2d 90, 
151 Kan. 137. 

Mass.—Mellen v. Johnson, 76 N.E 2d 
658, 322 Mass 236. 

Mich —Stepanian v. Moskovitz, 206 
N.W. 359, 232 Mich. 630. 

87. Ga—Jones v. Smith, 60 S.E 2d 
462, 206 Ga. 162. 

88 . Ky —Dolle v. Melrose Properties, 
67 S W.2d 706. 252 Ky. 482 

Minn —Beck v. Northwestern Federal 
Savings & Loan Ass*n, 288 NW. 
217, 206 Minn 125. 

66 C.J. p 650 note 88. 

89. Tex—Call v. American Land Co. 
of Texas, Civ.App., 27 S.W 2d 305— 
Current v. Parker, Civ.App., 280 S. 
W. 329 

90. Ill—Dodge v. Root, 162 P. 254, 
83 Or. 21. 

66 C.J. p 649 note 78. 

9L Tex—Curlee ▼. Phelps, Civ. App., 
242 S.W. 617. 

92. Ohio — Corpus Juris cited i& 
Desantis v. Zell, Com PI., 98 N.E. 
2d 68, 70. 

66 C.J. p 650 note 92. 
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quired to resort to the usual rules of construction 
to ascertain, if possible, what the parties meant by 
the language they employed . 93 

The main rule of construction is to ascertain and 
give effect to the intention of the parties as ex¬ 
pressed in the agreement , 94 and to this end the con¬ 
tract should be construed as a whole , 96 giving ef¬ 
fect to every portion of the instrument, if possible , 96 
and always preferring that construction which ren¬ 
ders the agreement legal rather than one which will 
make it void . 97 The contract should be construed 
from the standpoint of the parties when they were 


contracting . 99 

Greater regard should be given to the intention 
as shown by the entire agreement than to the sepa¬ 
rate meaning of any particular words or expres¬ 
sion , 99 the contract being given a reasonable and 
practicable construction , 1 and being so construed as 
not to give either party an unfair advantage . 2 If 
the terms of the contract are clear and unambig¬ 
uous, the language used must control, and there is 
no necessity or room for construction ; 2 thus, the 
court cannot make a new contract between the ven¬ 
dor and purchaser , 4 nor can any attempt be made to 


93. Cal.—Freedman v. Rector, War¬ 
dens ft Vestrymen of St. Mathias 
Parish, 230 P 2d 629, 137 Cal 2d 16, 
31 A.Li.R.2d 1. 

66 C.J. p 660 note 93. 

94. D.C.—Brill v. Mushinsky, 194 F. 
2d 158, 90 USAppDC 132—Politz 
v. Brand. Mun App, 98 A 2d 21. 

Mo —Parkhurst v. Lebanon, 204 S W. 

2d 241, 356 Mo 934. 

N.J.—Casriel v Kmg, 65 A 2d 514, 2 
N.J. 45—Vandermade v Appert, 5 
A.2d 868, 125 N.J.Eq. 366. 

Vt—Hill v. Bell, 11 A 2d 211, 111 Vt 
131. 

66 C J p 650 note 94. 

Cardinal rule in co nst ru cti on, of 
contracts, including- contracts of sale, 
is that court must, if possible, ascer¬ 
tain and give effect to mutual Intent 
of parties —Coolidge ft Sickler v. 
Regn, 80 A.2d 654, 7 N.J. 93, 27 A.L 
R 2d 437. 

Liberal construction 

In construction of executory con¬ 
tracts of sale of realty, courts have 
been most liberal and have sought, 
so far as consistent with established 
rules, to give effect to intention of 
parties in applying descriptions of 
property.—United Truckmen, Inc. v 
Lorentz. 249 P.2d 352, 114 Cal App.2d 
26—66 C.J. p 650 note 94 [b]. 

latent consistent with law 

Neb—Blochowitz v. Blochowitz, 266 
N.W. 644, 130 Neb. 789. 

Terms inadvertently Included in con- 
tract 

The fact that contract for sale of 
Maryland land was made in District 
of Columbia on a District of Colum¬ 
bia form did not render inoperative 
vendor's agreement to pay assess¬ 
ment for special improvements and 
to deliver property free of incum¬ 
brances, where the printed phrases 
regarding the District of Columbia 
were inadvertently included and be¬ 
ing inconsistent with the purpose and 
intent of the whole agreement, could 
not control.—Baker v Smith ft Gott¬ 
lieb, Inc., 132 F 2d 18, 76 TJ.S.App.D C. 
403. 

96. Ariz.—Sligh v. Watson, 214 P.2d 
123, 69 Ariz. 372. 


Cal —Burgess v. Rodom, 262 P 2d 
335, 121 Cal App 2d 71—Davis v. 
Stulman, 164 P 2d 787, 72 Cal App. 
2d 255—Dixon v. Malloy, 160 P.2d 
896, 70 Cal App 2d 322 
Ind —App v. Class, 75 N E 2d 543, 225 
Ind 387. 

La—Carroll v. Boosahda, App , 51 So 
2d 836 

Mo—Herzog v Ross, 196 S W 2d 268, 
355 Mo. 406, 167 A L R. 407. 

Neb—Blochowitz v Blochowitz, 266 
N W 644, 130 Neb 789 
Tex —Continental Royalty Co. v. 

Marshall. Civ.App., 239 S W.2d 837 
Wash.—Rumas v Baldwin, 62 P.2d 
1345, 188 Wash 558 
66 C J p 650 note 95 
Punctuation grammar 

In construing land contracts, the 
supreme court is not as much con¬ 
cerned with the niceties of grammar 
and the technicalities of punctuation 
as with the intention of the parties, 
which must be determined from the 
contract as a whole—Weingart v. 
Delgado, 16 So 2d 254, 204 La 762 

Pro visions construed together 

Provision in land contract author¬ 
izing vendor or its assigns to incum¬ 
ber land by mortgage to secure not 
more than balance owing thereon at 
time mortgage should be executed 
and provision authorizing vendor to 
convert land contract into mortgage 
whenever purchaser should agree to 
accept a deed in fulfillment of land 
contract and to execute a mortgage 
for unpaid balance owing on con¬ 
tract, payable at like terms as set 
I forth in contract were to be con- 
I strued together in the light of all 
terms of original land contract.— 
Cousins v. Melvin F. Lanphar ft Co., 
20 N W 2d 783. 312 Mich. 715. 

96. Cal.—Dixon v. Malloy, 160 P.2d 
896, 70 Cal.App 2d 322. 

Vt—Hill v. Bell, 11 A.2d 211, 111 
Vt 131. 

66 C J. p 650 note 96. 

Provision Inserted below signature 
Is effective 

A provision inserted by sellers in¬ 
to printed form of their acceptance 
of land purchase contract must be 
given effect though written below the 
space for sellers' signatures.— 
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Spaulding v. Wyckoff, U N.W 2d 71. 
320 Mich. 329 

97- Cal.—Shepherd v. Paul A. Haus¬ 
er. Inc.. 32 P.2d 149, 138 CaLApp. 
384 

DC.—Brill v. Mushinsky. 194 F2d 
158, 90 U.S.App D C. 132. 

Or.—Mascall v. Eriks on, 283 P. 2, 131 
Or. 509. 

98. Or.—Mascall v. Erlkson, supra. 

99. Okl —Corpus Juris cited in 
State Life Ins Co v State, 135 
P 2d 965, 967, 192 Okl. 271. 

66 C J p 650 note 99. 

1. Utah —Johnson v. Seagull Inv 
Co., 237 P 945. 65 Utah 424. 

66 C.J. p 650 note 1 
Pair and reasonable construction 
If a contract for sale of realty is 
susceptible of a fair and reasonable 
construction, court must give the 
contract that construction —Herzog 
v. Ross, 196 S.W.2d 268. 355 Mo. 406, 
167 A.L R 407. 

2. Ind —Kimberlin v. Templeton, 
102 NE 160, 55 Ind App. 155. 

3- Cal —Bisno v Herzberg, 170 P 2d 
973, 75 Cal App 2d 235. 

D C —Brill v Mushinsky. 194 F 2d 
158, 90 USAppDC. 132 
Ind —App v. Class, 75 N E 2d 543, 225 
Ind 387 

La—Harries v. Har&ng, App., 23 So 
2d 786 

66 C.J. p 650 note 3 
Conditional sals oontraet 
Provision in contract for sale of 
personalty and realty in connection 
with light plant to effect that con¬ 
tract was a conditional sales contract 
and that provisions of law regarding 
conditional sales should govern was 
sufficient to constitute a conditional 
sale of realty as between parties and 
to make provisions of conditional 
sales law applicable to contract.— 
Graff v. Electrical Enterprises, 12 
Alaska 322 

ft CaL—Sheppard v. Banner Food 
Products, 178 P.2d 455, 78 CaLApp. 
2d 808. 

Mo—Leath v. Weaver, App., 202 S. 
W.2d 125. 

Tex.—Bumpass v. Bond, 114 S.W.2d 
1172,131 Tex. 264. 
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rewrite or ignore any of the terms of the contract.* 
Words used in contracts relating to the sale of land 
should be given their usual and common meaning , 8 
in the absence of explanation or qualification , 7 unless 
from the entire contract and the subject matter, it is 
clear that some other meaning was intended . 8 In 
case of ambiguity and doubt, resort may be had not 
only to the terms of the agreement, but also to the 
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subject matter, situation of the parties, and circum¬ 
stances surrounding the transaction . 8 

Although it has been held that the contract must 
be construed most strongly against the vendor 10 
and in favor of the purchaser , 11 the rule has been 
said to be that ambiguities will be construed most 
strongly against the party drawing up the contract 18 


SftntgHd of u p ww provisions 

(1) In absence of ambiguity in 
land contract, court was confined to 
the express terms of the contract as 
written, and could not disregard its 
plain terms—App v. Class, 76 N.E 
2d 543. 225 Ind. 387. 

(2) To disregard express provi¬ 
sions of contract for sale of realty 
which are material would be nothing 
less than arbitrarily originating a 
different contract to which the par¬ 
ties have not assented—Cline v 
Kurzwell, 58 A 2d 281. 141 NJEq 
508. affirmed 64 A 2d 66. 1 N.J. 407 

5. Cal—Pitt v Mallalieu, 192 P 2d 

24. 85 Cal App 2d 77. 

N J —Josefowicz v. Porter, 108 A.2d 

865. 32 N J Super 585 

6. Ohio —Desantis v. Zell, Com PI, 

98 NE2d 68 

A court must not arbitrarily apply 

some word in a contract for deed to 
a situation, and then seek to adjudi¬ 
cate rights by reference to the legal 
intendments of the word, and the 
contract and subsequent conversa¬ 
tions and dealings must be examined, 
and rights determined from a con¬ 
sideration of all the facts, and it 
may then become proper to desig¬ 
nate the result with a technical word. 
—Tucker v. Beam, 98 N.E 2d 871, 343 
Ill App. 290 
"Vacant lot” 

The words “vacant lot” in contract 
for installment purchase of subdivi¬ 
sion contemplating resale of individ¬ 
ual lots by purchaser and providing 
that vendor would release any vacant 
lot in subdivision on payment of fifty 
dollars by purchaser, meant lots 
which were vacant when contract 
was executed—Hygema v. Markley, 
187 So 373, 137 Fla. 1 
"Structural change” 

A “structural change” within 
meaning of contract for sale of real¬ 
ty means such a change as affects a 
vital and substantial portion of the 
premises or a change of its character¬ 
istic appearance, the fundamental 
purpose of its creation, or the uses 
contemplated, or a change of such a 
nature as would affect the realty it¬ 
self, extraordinary in scope and effect 
and unusual in its expenditure.— 
Bertsch v. Small Investments, 78 A. 
2d 846, 4 N.J. 620. 



veyanoe by vendor of a house of 
“brick veneer” in view of established 
custom in the building trades that 
exterior walls of a brick dwelling 
house are built of one layer of brick 
over other materials, but not of dou¬ 
ble brick—Lucieano v. Paratore, 88 
NTS.2d 715, 195 Misc. 45. affirmed 
98 N.V S 2d 608, 198 Misc. 193. 
( *Sold and conveyed” 

Use of words “sold and conveyed,” 
in contract for purchase and sale of 
lands, are presumptively words of 
conveyance.—Continental Royalty Co 
v Marshall, Tex Civ App, 239 S.W.2d 
837. 

Words of description 

In general, words of description 
are taken to refer to land owned by 
vendor or grantor and land sale con¬ 
tract or deed will not be construed 
to include other land unless language 
used clearly evidences such intention 
—Desantis v Zell, Ohio Com.Pl, 98 
N E 2d 68 

7. Neb —O'Shea v Smith, 5 N.W.2d 
348, 142 Neb 231. 

8. Ind —App v Class. 75 N E.2d 543, 
225 Ind 387 

9. Cal —Kesterson Lumber Corp. v 
Friesleben Estate Co, 251 P.2d 945, 
40 Cal.2d 170 

D.C—Politz v. Brand, MunApp., 98 
A 2d 21. 

Fla.—Hygema v. Markley, 187 So. 
373, 137 Fla. 1. 

Mo—Parkhurst v Lebanon Pub. Co., 
204 S W 2d 241, 356 Mo. 934. 

Tex—Grimsley v Life Ins. Co of 
Virginia. Civ App., 154 S.W 2d 196, 
error refused. 

Vt —Hill v. Bell. 11 A 2d 211, 111 Vt. 
131 

66 C J p 651 note 4. 

Construction of warranty 
Where contract for sale of house 
and lot expressly provided that base¬ 
ment should be dry and should re¬ 
main dry for three years, warranty 
was prospective and was not limited 
to present fact but concerned also 
future events by which its perform¬ 
ance could be tested—Cole v. Zellan, 
MunApp., 55 A.2d 516, affirmed 183 
F.2d 189, 87 U.SAppD.C. 9. 

Esc r o w instructions, etc. 

Where contract did not in express 
terms state character of title that 
vendor should convey, the contract in 
its entirety and also documents at¬ 
tached thereto and escrow instruc¬ 
tions executed for purpose of carry¬ 
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ing out the transaction, and other 
circumstances surrounding parties at 
the time were required to be exam¬ 
ined to determine the character of 
the title that was intended—Davis v. 
Stulman, 164 P 2d 787, 72 Cal.App 2d 
256 

IOl Cal —Williams v Ryan, 130 P 2d 
467. 55 Cal.App 2d 189 
La—Shirley v Richmond, App., 33 
So 2d 765. 

Mich—Cousins v. Melvin F. Lanph&r 
& Co. 20 N.W.2d 783. 312 Mich. 
715 

N Y —Novakowski v Klausner, 101 
NTS 2d 891, 278 App Div 606. 
Ohio —Corpus Jbzis cited in Desantis 
v Zell. Com PI, 98 N.E 2d 68, 70. 
66 C J p 651 note 5. 

11. Mich —Cousins v. Melvin F. 
Lanphar & Co. 20 N.W 2d 783, 312 
Mich. 715. 

NY—Novakowski v. Klausner. 101 
N Y S 2d 891. 278 App Dlv. 606. 
66 C J p 651 note 6. 

12. US —Stuart v Franklin Life 
Ins Co. CCA Tex. 165 F 2d 965. 
certiorari denied 68 S Ct. 1072, 334 
US 816. 92 LEd 1746 

Ky —Resthaven Memorial Cemetery 
v Jennings, 163 S W 2d 488, 291 
Ky. 201. 

La—Shirley v. Richmond. App., 83 
So 2d 765. 

Ohio—Desantis v. Zell, Com.Pl., 98 
N E 2d 68 

R I—Barden v Sarkm, 63 A 2d 913, 
73 R I 170—Gilman v. Murphy, 21 
A.2d 272, 67 R.I 149 
Wash—Rumas v Baldwin, 62 P.2d 
1345, 188 Wash 558—Nuzum v. Mc- 
Burney, 21 Wash 149. 

Wis—Hoffmann v Danielson, 27 N. 

W.2d 759. 251 Wis 34. 

66 C J. p 651 note 7 
Contract drawn by agent 

(1) An agreement for purchase and 
sale of real estate which was pre¬ 
pared by vendors’ agent was inter¬ 
preted most strongly against vendors 
as the parties who caused alleged 
uncertainties in the agreement.— 
N&katsukasa v. Wade, CaLApp., 274 
P.2d 918 

(2) Contract for sale of realty as 
drawn by vendor's agent was re¬ 
quired to be construed strictly 
against vendor if there was any am¬ 
biguity in it. 

Mich—Randall v. Douglass, 22 N.W. 

2d 721, 221 Mich. 492. 

N.Y.—Vandenburgh v. 

128 N.Y.6.2d 895, 282 App.Div. 827. 


A contract for purchase of a “brick 
house” was fully performed by oon- 
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and not in his favor . 19 

Where none of the blanks in a clause in a print¬ 
ed contract form are filled in, such clause forms no 
part of the contract ; 14 but a written 15 or typewrit¬ 
ten 16 clause added to a printed contract form super¬ 
sedes the printed form and will prevail in case of 
conflict. An interpretation which makes the agree¬ 
ment fair and reasonable will be preferred to one 
which leads to harsh or unreasonable results , 17 but 
the fact that the construction placed on a contract 
makes it an unusual one is immaterial . 16 

Provisions should not be disregarded where doing 
so would give one party valuable rights without 
paying any consideration therefor 19 A contract 
containing what is obviously a clerical error will be 
construed as though the error had not been made . 20 


These general rules apply in determining whether an 
instrument relating to the sale and conveyance of 
land is to be regarded as an absolute conveyance 
or a mortgage or contract of sale or option to pur¬ 
chase . 21 

§ 85. -Construing Instruments Together 

Two or more contemporaneous Instruments making 
up a contract of sale of land will be construed together 
as constituting one contract in contemplation of the law. 

If a contract of sale is made up of two or more 
contemporaneous instruments, such instruments will 
be construed together as essential parts of the same 
transaction, and as constituting one contract in the 
contemplation of the law . 22 Deeds, notes, mort¬ 
gages and other instruments given between the par¬ 
ties , 23 or an advertisement and a contract of sale 


(S) Where purchaser's attorney 
prepared contract for sale of land, 
any uncertainty existing therein was 
to be Interpreted most strongly 
against purchaser—Hart v Barron, 
204 P.2d 797. 122 Mont 350 

13. Cal.—Cockrill v. Boas, 2 P.2d 
774, 213 Cal 490. 

14. Mich —Holcomb v. Czenkusch, 
192 N.W. 548. 222 Mich. 376. 

15. Cal—Burgess v. Rodom, 262 P 
2d 375, 121 Cal App 2d 71 

N.T—Spiel vogel v. Veit. 189 NTS. 

899, 197 App Div. 804. 

18. Ohio.—O'Neill v German, 97 N 
ES 2d 8, 154 Ohio St 565. 25 A L.R. 
2d 946. 

66 C.J p 651 note 11. 

17. Ala.—Harris v. McCarty, 118 So. 
879. 218 Ala. 195 

66 C.J. p 651 note 12. 

18. Cal—Holman v Musser. 212 P. 
83. 59 Cal App 734. 

66 C.J. p 651 note 13. 

19. N.T.—Mercantile Paper Prod¬ 
ucts Co. v. 1491 Third Ave. Realty 
Corporation. 245 N Y.S. 219, 230 
App.Div. 436, affirmed 175 N E 349, 
255 N.T. 640. 

30. Mass—New Tork, N. H. & H. R. 
Co v. Preferred Underwriters, 146 
NE 906, 252 Mass. 1. 

66 C J. p 661 note 15. 

31. Neb.—Jackson v. Phillips, 77 N. 
W. 683, 67 Neb. 189. 

66 C.J. p 651 note 16. 

38. Cal—Davis v. Stulman, 164 P. 

2d 787. 72 Cal App.2d 255 
Ill.—Pearson ▼. Adams, 68 N.E.2d 
777, 394 I1L 391. 

Or.—Norton v. Van Voorst, 231 P.2d 
947, 191 Or. 577. 

66 CJ. p 651 note 17. 

XcfartBM to amp 

Where contract for sale of land 
described land by reference to map of 
addition in which land was situated, 
map of addition formally adopted by 


town authorities was controlling as 
to width of streets referred to in 
contract—Ransom v. Shaeffer, 274 
NT.S 570, 153 Misc 199, modilled 
on other grounds 279 N.T S. 720, 243 
App Div. 858 

Subsegment ooatract 

(1) Where contracts involving 
realty were attached to subsequent 
contract made for purpose of buying 
out one of parties interested in real¬ 
ty, the attached contracts were re¬ 
quired to be considered in determin¬ 
ing the rights and duties of the par¬ 
ties under the subsequent contract — 
Davis v. Stulman. 164 P 2d 787. 72 
Cal App.2d 255 

(2) Purchasers could not rescind 
contract on ground that vendors fail¬ 
ed to construct sidewalks as required 
by contract, where by collateral con¬ 
tract vendors were required to farm 
realty, which could not be done with 
sidewalks in place.—Boyd v. A. E. J. 
Chivers Co., 25 P 2d 878, 134 Cal App. 
566. 

33. U.S.—T. H. Mastin 4k Co. v. Kir¬ 
by Lumber Co., D C Tex., 14 F.Supp 
858. 

Ala—Messer v. Union Central Life 
Ins Co, 148 So. 852. 227 Ala. 120. 
Ill.—Pearson v. Adams. 68 N.E.2d 
777, 394 Ill 391 

SD—Janssen v. Tusha, 287 N.W. 
501. 66 S D. 604. 

Tex—Bumpass v. Bond, 114 S.W.2d 
1172, 131 Tex 266—Toung v. Har¬ 
bin Citrus Groves, Civ.App., 130 
S.W.2d 896, error refused. 

Wash.—Dopps v. Alderman, 121 P.2d 
388, 12 Wash.2d 268. 

Wis—Strelow v. Bohr, 290 N.W. 603, 
234 Wis. 170. 

66 C.J. p 662 note 18. 

XurtniBMiti construed together 

(1) Contract of sale and indorsed 
memorandum. Whereby tenant grant¬ 
ed purchaser privilege of building on 
lot, must be read as one instrument. 
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—Lewis v. Kaplan, Mo App, 5 S.W 
2d 699. 

(2) Land purchase contract and 
note executed therewith at same time 
in connection writh same transaction 
must be construed together—State 
ex rel Hoyt v Shain. 93 S W 2d 992 
338 Mo 1208. conformed to 99 SW 
2d 145. 231 Mo App 143 

Escrow i ns truc ti ons 

(1) Where terms of executory 
agreement for sale of real property 
are clarified by provisions of signed 
escrow instructions, both instruments 
are to be considered together in de¬ 
termining understanding of parties 
and in ascertaining their rights and 
obligations —Letter v. Handelsman. 
270 P 2d 663. 125 Cal App.2d 243— 
Katemis v. Westerllnd. 261 P 2d 653, 
120 C&LApp 2d 537—Davis v. Stul¬ 
man, 164 P.2d 787, 72 Cal App 2d 255 

(2) Option for purchase of realty 
fixing date of expiration, and subse¬ 
quently executed escrow instructions 
concerned with sale of same realty 
and constituting part of the same 
transaction, and modifying option by 
granting thirty days in which to 
close escrow, and thereafter until one 
or both parties demanded return of 
deposited money or documents, would 
be construed together as stating the 
terms of a single contract.—Shattuck 
v. Chase, 195 P.2d 476, 86 Cal.App.2d 
810 

(S) Where agreement for purchase 
of land recited that escrow agree¬ 
ment executed by the parties would 
allow purchaser a certain time in 
which to approve title and that mon¬ 
eys paid in escrow were to be return¬ 
ed to purchaser If title was not mer¬ 
chantable and acceptable, purchase 
agreement and escrow agreement 
were to be read together in determin¬ 
ing intent of parties.—Deane v. Rex 
Oil 4k Gas Co., 39 N.W. 2d 204, 329 
Mich. 626. 
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entered into under such advertisement , 24 may also 
be construed together. In order, however, that dif¬ 
ferent instruments may be construed together in 
this manner, there must be some connection and 
relationship shown between them . 26 

§ 86. -Practical Construction by Parties 

Where a contract for the tale of land le susceptible 
of two meanings, the meaning given the contract by 
the practical construction thereof by the parties will be 
accepted by the court as the true meaning. 

If the contract of sale is fairly susceptible of two 
or more different meanings, that meaning which has 
been put on the contract by the practical construc¬ 
tion thereof by the parties in their conduct under 
such contract will be adopted by the court as the 
true meaning thereof ; 26 but this rule applies only 
where the contract is indefinite, uncertain, or sus¬ 
ceptible of different interpretations . 27 Conduct of 
a party acting by mistake will not be given effect as 
a practical construction . 26 The mutual assent of the 
parties as manifested by their actions, rather than 
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any mental intent, governs the construction of the 
contract.** 

§ 87. Operation and Effect of Contract in 
General 

The operation and effect of contracts for tM salo 
of realty muat be determined from the terms of the 
agreement, and, in caae of ambiguity, from the intention 
of the parties. 

The operation and effect of contracts for the sale 
of land and the resulting rights and liabilities of the 
parties must be determined from the terms of the 
agreement if clearly expressed , 30 and, in case of 
ambiguity, according to the intention of the parties 
as ascertained by the ordinary rules of construc¬ 
tion , 31 and, therefore, necessarily vary in particular 
cases according to the provisions and proper con¬ 
struction of the agreement . 32 Where the intention 
of the parties is clearly expressed or ascertained by 
construction, the courts cannot vary the contract 
which the parties have seen fit to make or enlarge 
or restrict the proper operation and effect of its 
provisions , 33 although one of the parties may waive 


34- La—Delogny v. Mercer, 8 So 
903. 43 La Ann 205 
66 CJ p 652 note 19 

25. Ala—Sehock v Underwood, 70 
So.2d 264. 260 Ala 294 
Okl—Oakes \ Trumbo. 201 P.2d 916, 
201 Okl 102 
66 C.J p 652 note 20 

28. Ill—Thelin ▼ Marwitz, 277 Ill 
App. 535. 

Kan —Coryell v Hardy, 58 P 2d 1151, 
144 Kan. 194. 

66 C.J. p 652 note 21. 

Method* of performance considered 
In action to determine rights of 
seller and purchaser under realty 
contract, as well as rights of lien¬ 
holders, consideration should be giv¬ 
en to amount contracted to be paid, 
amount actually paid, both from rent¬ 
ing and independent advances by pur¬ 
chaser, requirements of contract as 
to performance, prior default of pur¬ 
chaser, superior rights of mortgage 
lienholders, and present value of 
property Involved.—Coryell v Hardy, 
supra. 

27- Mo.—Swanson v. Spencer, 163 S. 

W. 285. 177 Mo.App. 124. 

66 C.J. p 652 note 22. 

28. Wash —Erickson v. Poole, 217 
P. 715, 126 Wash 130 
66 C.J. p 652 note 23. 

29- D.C.—Soldano v. Holmes, Mun. 

* App.. 60 A 2d 535. 

30. Tex.—Grimsley v. Life Ins Co. 
of Virginia, Civ App., 154 S.W.2d 
196, error refused. 

86 C.J. p 653 note 24. 


31. DC—Politz v Brand, Mun App., 
98 A 2d 21 

NY—Pyramid Motor Freight Corp 
v Thorman Baum & Co, 114 N.Y 

5 2d 614. 

66 C J p 653 note 21 

32. DC*—Horluk \ Wright, Mun 
App , 104 A 2d 825. 

La—Jourdan v Jones. App, 33 So.2d 
416 

NM—Rudy v. Neuman, 220 r 2d 489, 
51 NM 230 

Pa—Gillespie v. Weaver, 69 PaDist. 

6 Co 218, 23 LehLJ 216. 

Tex—Greene v White. 153 SW.2d 

575. 137 Tex. 361, 136 A L R 626- 
Roach v Grant. 130 S.W 2d 1019, 
134 Tex. 10. 

Wash—Bruener v. Hillman, 59 P.2d 
731, 186 Wash. 663—Weisberger v. 
Smith, 27 P 2d 324, 175 Wash. 292. 
66 C J. p 653 note 26 

Separate written agreement 

Contract for sale of realty entered 
into as a part of a single agreement 
by which purchaser entered upon 
premises as a lessee under a separate 
written lease imposed upon vendor 
obligation to deliver title and im¬ 
posed upon purchaser obligation to 
pay the price and complete the pur¬ 
chase—Zora Realty Co. v. Green, 60 
N.Y.S.2d 440. 

Contract oonstrued 

Contract for sale of land at speci¬ 
fied price, and not specifying terms 
of payment but providing that pur¬ 
chaser agreed to extract gravel from 
the property at a price of 25 cents a 

I yard, the money to be deposited each 
month as specified, required purchas¬ 
er to take possession and actively 
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quarry gravel —Doetsch v. Wagner, 
158 P 2d 991. 69 Cal App.2d 407 

Construction, improvement, mainte¬ 
nance, and repair 

Tex—Langley v. Norris, 173 S.W.2d 
454. 141 Tex 405, 148 A L.R 555 
66 C J p 653 note 26 [c]. 

Encumbrances on property 

(1) An agreement to convey realty 
subject to easements, restrictions, 
reservations, and conditions of rec¬ 
ord. if any, did not import that ven¬ 
dor had a title clear of all encum¬ 
brances except easements, etc, of 
record, but that vendor would con¬ 
vey at appointed time subject to such 
restrictions of record —Hagge v. 
Drew, 165 P 2d 461, 27 Cal.2d 368 

(2) Other instances of encum¬ 
brances on property see 66 C J. p 
653 note 26 [d]. 

Contract for the benefit of third per¬ 
sona 

Where former owner and co-own- 
I er of property made a contract 
whereby they agreed to purchase 
such property from city which ac¬ 
quired it under tax lien foreclosure 
sale, for purpose of reconveying to 
plaintiff under his contract with co- 
owner, owner having agreed to carry 
out co-owner’s obligation to convey 
the property to plaintiff was bound to 
performance of co-owner's duty to do 
so —Pollack v. Viele, 68 N Y.S.2d 576. 

33. Ariz.—Reed v. McLaws, 110 P. 
2d 222, 56 Aria. 556 

N.J.—Cline v. Kurxweil, 64 A.2d 66, 
1 N.J. 407. 

66 C.J. p 655 note 27. 
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§§ 87-89 VENDOR £ PURCHASER 

a provision of the contract inserted solely for his 
benefit * 4 While a contract in writing for the sale 
of lands usually covers and supersedes all prior ne¬ 
gotiations ,* 6 a prior lease of the same lands between 
the same parties is not necessarily merged in such 
a contract .* 6 A contract to purchase vests only 
such rights as are shown by the contract * 7 An 
agreement by coowners of land to form a corpo¬ 
ration and convey the land to it does not divest their 
title and permit the corporation to recover the land 
in ejectment.** 

§ 88. Time and Place of Making 

A contract for the sale of land Is consummated 
when the minds of the parties meet, understanding^, 
in the same sense. 

A contract for the sale of land is consummated 
when the minds of the parties meet, understanding- 
ly, in the same sense , 89 and is made at the place 
where the offer is accepted . 40 

§ 89. Construction as to Parties 

In the absence of an intention to the* contrary, a 
contract for the conveyance of realty is presumed to 
mean a conveyance of such realty from the vendor to 
the purchaser. 

A contract for the conveyance of real property 
will be presumed, in the absence of words showing 
an intention to the contrary, to mean a conveyance 
of such realty by the vendor , 41 and to the purchas¬ 
er , 42 and where there is more than one purchaser, 
each is presumed, in the absence of contrary evi¬ 


dence, to take an undivided equal share in the prop¬ 
erty. 4 * A recital that the contract has been entered 
into with a designated person for the sale of land 
creates an inference that he is the purchaser . 44 

Where the purchaser’s wife signs the agreement 
to purchase land, she is a party thereto notwith¬ 
standing the agreement uses the singular and mascu¬ 
line form of expression in referring to the vendee . 46 
Where the contract recites that the agreement is 
between a broker “duly authorized agents of” the 
named owner and the purchaser, and it was signed 
by the broker as “agents,” it sufficiently discloses 
execution on behalf of the owner . 46 The purchas¬ 
er is not a party to an agreement signed only by 
a bank to pay over to the vendor part of the pur¬ 
chase money deposited with it on the vendor’s fur¬ 
nishing an abstract satisfactory to the purchaser’s 
attorney . 47 

Joint or several contracts . A contract between 
the purchaser and two named parties who agreed 
to sell a specified tract of land is the joint contract 
of the vendors; 4 * but general provisions indicat¬ 
ing that a contract naming several vendors is a 
joint undertaking are controlled by special provi¬ 
sions which clearly show a separate undertaking . 49 
Where the deed was to be made to several pur¬ 
chasers pursuant to negotiations conducted by some 
of them, the inference arises that the liability for 
the purchase money is joint and several , 50 unless 
provisions of the contract show that joint liability 
was intended , 61 or unless, by statute, a joint and 


31 Cal.—Morenhout v. Barron. 42 
Cal. 591. 

66 C.J. p 655 note 28. 

35. Mo.—Everett v. Marston, 85 8. 
W. 540. 186 Mo. 587. 

66 C.J p 655 note 29. 

36. NT.—Bostwick ▼. Frankfleld, 74 
NT. 207. 

66 C.J. p 655 note 30. 

37. Cal.—Putnam v. Dungan, 26 P. 
904. 89 CaL 231. 

La.—Schwing Lumber A Shingle Co 
v. Board of Com'rs of Atchafalaya 
Basin Levee Dlst, 9 So.2d 409, 200 
La. 1049 

66 C.J. p 655 note 81. 

Bights not dearly oonf erred 

Contract for sale of realty, execut¬ 
ed by vendors, ought not to be con¬ 
strued to give them rights which are 
not clearly conferred.—Banta v. Car- 
roll W. Griffith Co- 171 A. 450, 0 W. 
W.Hanr., Del., 98. 

Bights held not asthoilsed 

(1) Vendor's agreement with pur¬ 
chaser to furnish a stove and cabinet 
for an apartment In building sold did 
not authorise purchaser to buy a new 
stove and new cabinet of his own se¬ 
lection at vendor's expense, but pur¬ 


chaser was required to first make rea¬ 
sonable demand upon vendor for in¬ 
stallation of stove and cabinet.— 
Serio v. Macheca, La. App, 25 So 2d 
364 

(2) In note given for balance of 
purchase price of realty, a provision 
for repair and correction of defects 
in premises to purchasers' satisfac¬ 
tion would not warrant purchasers 
acting arbitrarily in declaring their 
dissatisfaction.—Dleterle v. Bourne. 
Ohio App. 57 NE 2d 405. 

38. Cal.—San Felipe Min. Co. v. Bel- 
shaw. 49 Cal. 655 

39. La.—Schwing Lumber A Shingle 
Co. v. Board of Com’rs of Atchaf¬ 
alaya Basin Levee Dlst., 9 So. 2d 
409. 200 La. 1049. 

66 C.J. p 655 note 35. 

40. N.T.—Emmons v. McFauL 89 N. 
T.S.2d 807, 195 Misc. 276. 

4L Ind.—Gaar v. Lockridge, 9 Ind. 
92—Smith v. Addlemaa, 7 Blackf. 
lit. 



The word "seller" as used in print¬ 
ed form of agreement constituting 
offer to purchase realty must, in ab- 
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sence of fraud or misrepresentation, 
be construed as a collective designa¬ 
tion of the owners of the realty 
where there is more than one owner 
and offer to purchase is for entire ti¬ 
tle —Madia v. Collins, 97 N.E 2d 313, 
408 Ill 368. 

42. Iowa.—American Emigrant Co. 
v. Clark. 17 N.W. 483. 62 Iowa 182. 

43. Or—Slattery v. Gross, 187 P. 
300, 190 P. 677. 96 Or. 554. 

44. Or.—Burns v. Witter, 108 P. 
129, 56 Or. 868. 

46. Cal—McClintick v. Frame, 276 
P. 1033, 98 Cal App 838. 

66 C.J. p 655 note 40 

46. CaL—McCartney v. Campbell, 16 
P.2d 729, 216 Cal. 715. 

47. Ill.—Kincaid v. Dobrlnsky, 225 
Ill.App. 85. 

48. Neb.—Raddats ▼. Chrlstner, 178 
N.W. 677, 103 Neb. 621. 

49. Tex.—Coleman v. Bbellng, Civ. 
App., 188 S.W. 199. 

66 C.J. p 655 note 44. 

6a Ala.—Bspalla v. Lyon Cow, 146 

So. 398, 226 Ala. 285. 

6L Pa.—Levin v. Fldelity-Philadel- 
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several obligation must be expressly stipulated. 62 
One who furnishes money to a purchaser of real es¬ 
tate to receive as compensation one half of the 
profits does not become a joint purchaser; 62 in or¬ 
der to constitute such a person a joint purchaser 
it must appear that he is to become invested with an 
interest in the title and actual ownership of such 
real estate. 64 Where a contract provides that, if 
plans for development of the property fail, the 
grantees will reconvey it to either of two parties, 
both of whom agree to return the purchase price, 
the agreement to repay is joint only. 56 

§ 90. Subject Matter 

The subject matter of the contract, that is, the 
land to be sold, and the quantity and description 
thereof, is discussed infra §§ 91-96. 

Examine Pocket Parts for later cases. 

§ 91. -Particular Land and Amount In¬ 

cluded 

a. In general 


b. Selection of land 

c. Location of land 

a. In General 

The particular land and amount thereof covered by 
a contract depend on the intention of the parties as 
shown by a proper construction of the agreement. 

The particular land and amount thereof covered 
by a contract depend on the intention of the parties 
as shown by a proper construction of the agree¬ 
ment. 66 If the realty is described by its popular 
or customary name, it includes the whole of the 
realty known or designated by such name, 57 as 
where the property is described as a certain farm, 66 
or a certain tract, 69 or certain mill property, 60 and 
a description of a tract of land by street number 61 
or lot number 62 passes the entire tract. So, where 
the property is sufficiently described by metes and 
bounds, words of additional description will not 
vitiate the description. 63 

A particular description m a contract will ordi¬ 
narily prevail over a general one, 64 and, if necessary, 
the latter will be rejected as surplusage, 66 but not 
so, where an intention to the contrary is apparent, 66 


phla Trust Co f 56 A 2d 239. 358 
Pa 124. 

52. La -—Byrd v. Babin, 200 So 294. 
1DC La 902 

53. Neb— Ha we v Higgins. 131 N. 
W 937. 89 Neb 575 

54. Neb—Hawe v Higgins. 131 N. 
W. 937. 89 Neb 575 

55. N.Y —Giventer v Antonofsky, 
206 N.Y.S 287. 209 App Div. 679 

66b Mass—Pybus v Grasso, 59 N. 

E 2d 289. 317 Mass 716 
Nev —Roberts v Hummel, 243 P 2d 
248. 69 Nev 154 

N.J—Jersey Estates Corp. v Wein- 
traub, 63 A 2d 817. 140 NJ.Eq 216 
N.Y—Utah v. Dickinson. 82 N Y S.2d 
356 

Tex —Rowson v. Rowson, Civ App, 
268 S W 2d 708. reversed on other 
grounds. Sup. 275 S.W.Sd 468— 
Fleming v. Todd. Civ.App. v 42 S W. 
2d 123 

66 C.J p 656 note 60. 

Particular contracts ooxurtrued 

(1) Generally 

N.J —Jersey Estates Corp. v. Wein- 
traub. 63 A.2d 817. 140 N.J.Eq. 
216. 

Tex—Eldredge v. Godwin, CivJtpp., 
263 S.W.2d 698. refused no reversi¬ 
ble error. 

66 C.J. p 656 note 50 [a]. 

(3) Stipulation in vendor's letter 
to purchaser that "house is to be con¬ 
structed in such manner that it wiU 
be approved by F.HLA." did not mean 
construction in accordance with F. 
XLA/s minimum property require¬ 
ments, although purchaser and his 


subsequent purchaser both so under- j 
stood letter—McEachern v Plauche 
Lumber & Const Co, 57 So 2d 405, 
220 La 696. 

(3) Provision embodied in a con¬ 
tract for sale of land that it is agreed 
that the building upon the premises 
complies with the Tenement House 
Act is a guaranty by the vendor of 
the condition of the building or an 
agreement by him to do whatever 
may be necessary in order that at the 
time of passing title the building will 
meet the requirements of the act. N. 
JSA. 55:1-24—Dixon v Ober, 67 A. 
2d 383, 141 NJ.Eq. 289. 

(4) Where sales provision of con¬ 
tract did not specifically refer to per¬ 
sonal property but mentioned lands, 
premises, properties and improve¬ 
ments. both fee-simple title and 
leasehold title, as well as individual 
interest of vendor to any of other 

| lands and improvements and ranch 
properties owned Jointly by vendor 
and purchaser, ranch properties could 
not be construed, under doctrine of 
ejusdem generis, to mean personal 
property.—Copeland v. Bennett. Tex 
Civ.App., 243 S.W.2d 264. 

Parfeioular words oonstroed 

(1) “Hotel.”—Bisno v. Henberg, 
170 P.2d 973, 75 Cal.App.2d 235. 

(2) "Dwelling.'’—Rowson v. Row- 
son, Tex.Clv.App., 268 S.W.2d 708, re¬ 
versed on other grounds. Sup., 275 S. 
W.2d 468. 

(3) "Lands and properties."— 
Mlchell v. Taylor, 159 P.2d 912, 114 
Colo. 258. 


(4) Other words construed see 66 
C J p 656 note 50 £b]. 

57- WVa—Welch Pub Co v John¬ 
son Realty Co.. 89 S E 707, 78 W. 
Va. 350. LRA.1917A 200. 

66 C.J p 657 note 61 

58. Mass—Mansfield v. Hodgdon, 17 
NE. 544, 147 Mass. 304 

66 C.J. p 657 note 52. 

59. Ga.—Maxwell v Willingham, 28 
S.E 672. 101 Ga. 55. 

66 C.J p 657 note 53 

60. La.—Louisiana State Rice Mill¬ 
ing Co v Kaplan. 121 So 188, 168 
La. 50. 

66 C.J. p 657 note 54. 

61. Mass—Labelle v Lafleche, 193 
K E 573, 289 Mass 140 

Mich.—Tandy v Knox, 20 N W.2d 
844, 313 Mich 147 
66 C.J. p 657 note 55. 

68. Ill.—Schreiber v. Straus, 147 I1L 
App. 581 

66 C.J. p 657 note 56 

63. N Y.—Champion v. White, 5 Cow. 
509. 

66 C. J. p 657 note 57. 

64. Mich— Doelle v. Read, 46 N.W. 
2d 422, 329 Mich. 655. 

NY.—Petty v Fidelity Union Trust 
Co., 263 N.Y.S. 1, 238 App.Div 96. 

65. Mich.—Ickler v. Mullen. 162 N. 
W. 954. 196 Mich. 616. 

66 C.J. p 657 note 59. 

66. N.J.—Cline v. Kurswell. 58 A.2d 
281. 141 N.J.Bq. 60S. affirmed 64 
A.2d 66, 1 NJT. 407, 
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or except in cases where there is some obvious 
mistake or clerical error.* 7 

Where there is a discrepancy in a description be¬ 
tween the distance and a fixed known monument, 
such as a fence, wall, building, or other specified 
object, the latter must prevail over the former; 68 
and calls for adjoiners govern where there is no dis¬ 
crepancy, although the land is also described by 
courses and distances. 69 In construing a contract 
for the sale of realty the description should be con¬ 
strued with the utmost liberality, 70 as far as con¬ 
sistent with established rules, to give effect to the 
intentions of the parties, 71 and to provide a means 
of identification in applying descriptions of proper¬ 
ty 72 Where portions of a tract are sold with fixed 
boundaries to different purchasers, such boundaries 
will control if there be a deficiency in the whole 
tract. 73 

In construing an agreement for the sale of land 
which is part of a town plat, and of which the lines 
and boundaries are obscurely described, the sale 
should be considered as made with reference to 
the plat. 74 A contract for the sale of real estate 
describing the subject matter of the sale as a house 
and lot situate m a certain town in which the ven¬ 
dor owns but one house and lot will be construed 
as referring thereto. 75 

Interest of particular persons. Words of descrip¬ 
tion are intended to refer to the estate owned by the 
vendor. 76 Where the land is described as belonging 
to several persons named, it will not ordinarily be 
construed as embracing land owned by one of the 
parties alone, 77 although the rule is otherwise where 
such land is included in the designation given of 
the lands sold. 78 

Where the vendor is not the sole owner of the 
property, but the contract does not on its face pur- 
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port to be made for or on behalf of others, it will 
be construed as a contract for the vendor’s inter¬ 
est alone, 79 and it will not be implied that he acted 
as agent or attorney for others interested in the 
property; 80 but if he has power to make such sale, 
the coowner cannot repudiate it on the ground of a 
private agreement between them that such convey¬ 
ance would not be made unless the purchaser also 
took certain other property, where the purchaser 
had no notice of such agreement. 81 A contract of 
sale made by an executor under a power contained 
in a will will be construed as relating only to such 
estate or interest as the testator had and not as im¬ 
posing any personal obligation as to title on the 
executor. 82 

Practical construction by parties. When the in¬ 
tent is doubtful, the construction placed on the de¬ 
scription by the parties, or by one of them with the 
assent of the other, furnishes a rule of interpreta¬ 
tion. 83 

Implied warranty of quality or quantity . Ordi¬ 
narily, at common law and m the absence of a stat¬ 
ute providing otherwise, there is no implied war¬ 
ranty of condition or quality, 84 and a warranty of 
quantity is not implied in a sale of land 85 How¬ 
ever, where a vendor personally, or through his 
authorized agent issued a false and material rep¬ 
resentation about the condition of realty to be sold, 
and such representations are for the purpose of in¬ 
ducing a sale, a warranty of condition has been 
implied. 86 

b. Selection of Land 

The contract of sale may, without describing the 
property, provide for its selection thereafter. However, 
if the contract contains any restriction on the right of 
selection, full effect must be given such restriction. 

The contract of sale may, without specifically de¬ 
scribing the realty contracted for, make a provision 


07. N.Y.—Petty v. Fidelity Union 
Trust Co., 263 NY.S. 1, 238 App. 
Div. 96. 

68. N.Y.—White v. Williams, 48 N 
Y. 344 

69. Pa.—Cox v. Couch, 8 Pa 147. 

70l Cal.—United Truckmen, Inc. v. 

Lorentz, 249 P.2d 362, 114 Cal.App. 
2d 26. 

Ind.—Beerbower v. Carman, 76 N.E. 
2d 666, 117 Ind App. 667. 

71. Cal.—United Truckmen, Inc. v. 
Lorentz, 249 P.2d 352, 114 Cal.App. 
2d 26. 

72. Cal—United Truckmen, Inc. v. 
Lorentz. supra. 

73. La.—Blanc v. Duplessls, IS La 
334. 

74k. Pa.—Andrews ▼. Bell, 66 Pa. 343. 


75. W.Va—Bartlett v Johnson, 108 
SE 431, 89 WVa 46. 

76. Mass.—Labelle v. Lafleche, 193 
N E. 573, 289 Mass. 140. 

77. Ala—Head v. Hunnicutt, 65 So. 
161, 172 Ala. 48. 

66 C.J. p 657 note 67. 

78. Wis.—Van Horn v Richardson, 
24 Wis 245. 

66 C.J. p 668 note 68. 

79. Ky.—Linville v. Langford, 47 S. 
W. 248, 20 Ky L 690 

Ohio.—Raudabaugh v. Hart, 55 NHL 
214, 61 Ohio St. 73, 76 Am S R. 361. 

80. Ky —Linville v. Langford. 47 S. 
W 248, 20 Ky.L 590. 

Ohio.—Raudabaugh v. Hart, 55 NE. 
214, 61 Ohio St. 73, 76 Am.S.8. 361. 
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81. U S —Cline v James, Or., 109 F 
961, 48 CCA 766 

82. N.C—Twitty v. Lovelace, 2 SE 
661, 97 N C 54. 

83. La —Rosenblath v. Marabella, 3 
La App 584 

84. Ariz.—Allen v. Reichert, 237 P. 
2d 818. 73 Ariz. 91. 

Ohio —Kerr v Parsons, 82 N.E.2d 
393, 83 Ohio App. 204. 

Wash—Dennison v. Harden, 186 P. 
2d 908. 29 Wash.2d 243. 

85. U.S —Halsey v. Minnesota- 

South Carolina Land ft Timber Co., 
C.C.A.S C. ( 28 F.2d 720 

86. Tex.—Loma Vista Development 
Co. v. Johnson, Civ.App., 177 8.W. 
2d 225. reversed on other grounds 
180 S.W.2d 922, 142 Tex. 686. 
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for its selection thereafter; and if the contract con¬ 
tains any restriction on the right of selection, full 
effect must be given to such restrictions. 87 If the 
contract is merely to convey a certain number of 
acres out of certain lands, the vendor has the right 
of selection, 88 provided the land selected conforms 
to any requirements m the contract as to quantity, 
quality, and location; 89 but if the vendor does not 
exercise his right of selection within the time lim¬ 
ited, the purchaser may make the selection. 90 If a 
contract provides that the purchaser may select the 
tract to be conveyed to him, the purchaser has such 
right of selection during the time fixed therefor by 
the contract. 91 

Where a contract to convey a number of lots 
gives the grantee an option to select others in lieu 
thereof to be laid out, the grantor has no right to 
compel the acceptance of any undesignated lots, 92 
nor may he debar the grantee from making such 
selection by so platting his new lots as not to con¬ 
form m size with the lots designated. 93 If the 
grantee conveys his interest in the land to another, 
his right to make the selection is gone and passes to 
the purchaser from him. 94 After the time stipulated 
for the exercise of the purchaser’s right of selec¬ 
tion, the vendor may make a selection if the pur¬ 
chaser has not exercised his right, 95 but it seems 
that the purchaser may exercise his right of selection 
up to the time that the vendor exercises such right ; 96 
and where the contract provides that the vendor is to 
convey certain lots, the purchaser having the right 
to substitute others if he desires, on the failure of 
the purchaser to select others the grantor cannot 
do so, but must convey the original lots contracted 
for. 97 

The party having the right of selection cannot 
exercise his right in an arbitrary or capricious man¬ 
ner but must select the land in a reasonable shape. 98 
So, ordinarily, if the selection is made from a corner 

87. Ky—Johnson v. Tool, 1 Dana 
479. 25 Am D. 162. 

Minn.—Brown v. Mlinger, 44 N.W 
519, 42 Minn. 482. 

88. Minn.—Brown v. Munger, supra. 

66 C.J. p 663 note 74. 

89. S.C—Walker v. Harshaw, 16 S. 

CL 46. 

66 C.J. p 663 note 75. 

90l Ky—Williamson v. Johnston, 4 
T.B.Mon. 253. 

91 . Mass.—Loomis v. Wadhams, 8 
Gray 557. 

66 C.J. p 664 note 77. 

98. Mich.—Robinson v. Cromelein. 15 
Mich. SIC. 
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of a larger tract, it should be laid off in the form 
of a square; 99 and if from a side or end, by run¬ 
ning a line through the tract parallel with that side 
or end and at such a distance therefrom as to cut 
off the required quantity. 1 If, subsequent to the ex¬ 
ecution of the contract, the parties mutually agree 
on a specified tract, as that intended by the con¬ 
tract, such location is binding on the parties. 2 So, 
also, if the purchaser fails to exercise his right of 
selection and the vendor selects and tenders certain 
land, the latter cannot, after his offer is accepted 
by the purchaser, object that the selection did not 
conform to the requirements of the contract. 3 

Where land of two vendors is sold subject to the 
reservation of one of them of a lot, the location of 
which was not designated, on the failure of the ven¬ 
dee to seek definite information with respect to the 
reserved lot the court will locate it with reference to 
all the testimony and on such principles as are equi¬ 
table, taking the entire situation into consideration. 4 

c. Location of Land 

The location of the land contracted for Is determin¬ 
ed from the language of the contract. 

The location of the realty contracted for is to be 
determined from the language of the entire contract 
with reference thereto, 5 and an erroneous designa¬ 
tion will be disregarded if the designation by name 
and description given elsewhere in the contract 
clearly identify the land intended. 6 It will be pre¬ 
sumed that the land is located where the contract 
is entered into, in the absence of words showing an 
intention to the contrary. 7 A provision that land 
should be close to a railroad must be construed rel¬ 
atively to local conditions. 8 

§ 92, -Reference in Contract to Other 

Instrument 

A reference In a contract for the sale of land to an- 

1. Ky—Owings v. Morgan, 4 Bibb 
274 

2. Pa—Taylor v. Seeley, 9 Leglnt. 
51, 1 Phila. 341. 

3. Cal —Hearst v. Pujol, 44 Cal. 230 

4. US —Dewey v. Whitney, N.Y., 93 
F 633, 35 CCA. 414. 

5. Tex—Adams v. Abbott, 254 SW. 
2d 78, 151 Tex. 601. 

66 C.J. p 664 note 91. 

8. Ky —Chinowith's Hein v. Wil¬ 
liamson, 2 Bibb 36. 

7. Ala.—Homan v. Stewart, 16 So. 

35. 103 Ala. 644. 

66 C. J. p 664 note 93. 

9. Wia.—Govier v. Brechler, 149 N. 
W. 740, 159 Wia. 157. 


93. Mich —Robinson v. Cromelein, 
supra. 

94. Cal—Hearst v. Pujol, 44 Cal 
230 

95. Ky.—Wigginton v. Ewell. 9 S.W. 
285, 10 Ky L 383 

96. Tenn—Bell v Quarles, 5 Yerg 
463. 26 Am.D. 280. 

66 C J. p 664 note 83. 

97. Mich —Robinson Cromelein, 
15 Mich. 316. 

98. Mass.—Loomis ▼. Wadhams, 8 
Gray 557. 

66 C J. p 664 note 85. 

99 . Ark—St. Louis, eta, R. Co. ▼. 
Beidler, 45 Ark. 17. 

66 C.J. p 664 note 86. 
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othtr Instrument Incorporates the other Instrument Into 
the contract. 

A reference in a contract of sale to another in¬ 
strument, such as a map, plat, survey, record, and 
the like, incorporates such other instrument in the 
contract of sale. 9 Such reference implies an agree¬ 
ment that the instrument thus incorporated as a part 
of the contract shows the true state of facts, 10 and 
the description in the contract includes the bounda¬ 
ries as shown in the incorporated plat or map, 11 but 
it has been held not to include easements shown 
therein. 12 

If the contract does not provide for a resurvey or 
otherwise show an intention to the contrary, the 
quantity as shown by the survey or instrument re¬ 
ferred to will, in the absence of fraud, control; 13 
but a mere reference to a plan, in the descriptive 
part of a deed of a lot of land, does not import a 
stipulation by the grantor that the plan shall not, 
m any respect, be subsequently changed in parts 
not adjacent to the land sold; 14 and where the 
premises are described by metes and bounds, and 
that is followed by a reference to some other writing 
for a further description, the latter cannot ordinari¬ 
ly be looked to to enlarge the former. 16 So, where 
there is a description m the contract complete in 
itself which conflicts with a blueprint incorporated 
therein by reference, the description should pre¬ 


vail over the blueprint 1 ® 

§ 93. -Sale in Gross or by Acre 

a. In general 

b. Sale per aversionem 

c. Effect of specifying quantity 

d. Sale for gross sum without specifying 

quantity 

e. Sale of definite quantity for gross sum 

f. Effect of specifying price per acre 

a. In General 

A sale In gross Is one without regard to quantlty p 
and a sale by the acre is one of a specific quantity. 

Contracts for the sale of land are of two kinds, 
usually termed “sales in gross” and “sales by the 
acre.” 17 A sale in gross is one without regard to 
quantity, 18 sometimes termed a “contract of haz¬ 
ard;” 19 and a sale by the acre is one of a specific 
quantity. 20 The distinction does not depend entire¬ 
ly on whether the payment is to be made m a gross 
sum or at so much per acre, 21 or on the fact or mode 
of specifying the quantity of the land, 22 but the 
proper solution of the question as to whether a sale 
is by the acre or in gross depends on whether the 
quantity of land is of the essence of the contract 23 
and on the intention of the parties as shown by a 
proper construction of the contract; 24 and all the 


9. Ga —Owens Hardware Co. v 
Walters. 80 SE2d 285, 210 Ga. 321 
N.Y—Blumenstein v Wegman, 14 N 
Y.S.2d 625. 

66 C.J. p 658 note 76. 

la NJ.—Katzin v. Kruvant, 135 A. 

918. 100 N.J Eq 569. 

66 C J. p 658 note 77. 

11. N.Y—Blumenstein v. Wegman, 
14 N.Y S 2d 625 

Wash—Moore v. Clarke, 289 P. 620, 
157 Wash. 573 

12. Wash.—Moore v. Clarke, supra. 

13. NC—Lantz v. Howell, 107 S.E 
437, 181 NC. 401. 

66 C J p 658 note 80. 

14. Mass—Coolidge v. Dexter, 129 
Mass. 167. 

15. Tex —Sanger v. Roberts, 48 S.W. 
1, 92 Tex. 312. 

66 C J. p 658 note 82 

16. N.Y —Stone-Hood Awning Co. v. 
Zipp, 203 N.Y.S. 691, 122 Mlsc 701, 
affirmed 206 N.Y.S. 965, 210 App 
Div 866. affirmed 148 N.E 719, 240 
N.Y. 594. 

66 C.J. p 658 note 83. 

17. W.Va.—Pratt v. Bowman. 17 S. 
E. 210, 87 W.Va. 715. 

66 C.J. p 659 note 85. 

18. Md.—Kriel v. Cullison, 169 A. 
103, 165 Md. 402. 


Neb—O'Shea v Hampton, 254 N.W. 

670. 127 Neb. 60 
66 C.J. p 669 note 86. 

Other definitions 

Ala —Bankhead v. Jackson, 57 So 2d 
609, 257 Ala. 131. 

66 C.J. p 659 note 86 [a]. 

The general rale is that when spe¬ 
cific or designated tracts of land are 
sold as a whole for a gross sum, and 
there is no express or implied war¬ 
ranty as to quantity, the transaction 
is deemed a sale in gross.—Branch v. 
Walker, 247 P.2d 172, 66 N M. 594. 

Contract held “sale in gross'* 

Where lands are described by 
metes and bounds, according to gov¬ 
ernment survey, or by landmark, such 
as "XYZ Ranch," etc, the sale is 
generally one in gross.—Speedway 
Enterprises v. H&rtsell, 251 P.2d 641, 
75 Ariz. 36. 

19. Md.—Kriel v. Cullison, 169 A. 
| 203, 165 Md 402. 

66 C.J. p 659 note 87. 

90. Ala—Bankhead ▼. Jackson, 57 
So.2d 609, 257 Ala. 161. 

Va.—Huffman v. Landes, 177 S.E. 

200, 163 Va. 652. 

66 C J p 659 note 88. 

SI. Cal.—Miller v. Moore, 187 P. 
763. 45 Cal.App 283. 
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22. Cal —Miller v. Moore, supra. 

Mates and bounds 

A description of the land in metes 
and bounds had no material bearing 
on question of whether sale was by 
the acre or in gross; it being cus¬ 
tomary that a deed definitely describe 
land conveyed regardless of whether 
sale is in gross or by acre—Ford v. 
Coles, 128 S W 2d 609. 278 Ky. 131. 

23. Ga—Kytle v. Collins, 19 S.E 2d 
754, 67 Ga App 98. 

N C.—Queen v. Sisk, 78 S.E.2d 162, 
238 NC 389 
66 C.J p 659 note 91. 

Quantity held the essenoe 
When contract of purchase and 
sale of land is for an agreed number 
of acres at a stipulated price per acre, 
and purchase price can only be ascer¬ 
tained by multiplymg number of 
acres purchased by agreed price per 
acre, quantity is of essence of such 
contract —Queen v. Sisk, 78 S.E 2d 
152. 238 N.C. 389. 

Quantity held not the essenoe 
Where land is sold in bulk for 
lump sum, quantity is not generally 
of essence of such contract—Queen 
v. Sisk, supra. 

24. Ariz—Speedway Enterprises ▼. 
Hartaell, 251 P.2d 641, 75 Ariz. 36. 

Md —Kriel v. Cullison, 169 A. 293, 165 
Md. 402. 



91 C. J.S. 


facts and circumstances connected with the trans¬ 
action tending to show what their intention was may 
b* considered, 26 Whether the sale was by the tract 
is material only when there is a deficiency in the 
quantity of the land sold. 26 

Some courts, where the contract is ambiguous, 
favor a construction of the contract as a sale by the 
acre, 27 particularly where there is a specification as 
to quantity, while others favor a construction as a 
sale in gross. 26 A construction that the sale is in 
gross is not favored in contracts relating to the sale 
of city lots. 29 The fact that the parties subsequently 
agree to a survey, 20 or that the contract provides 
for a survey or right of survey, 21 tends to show a 
sale by the acre; and the fact that a survey is 
expressly dispensed with tends to show a sale in 
gross. 22 

Where the contract expressly provides for the 
right to survey but the parties choose to close the 
transaction without any survey, the sale is in gross. 33 
Whether the purchase price is an exact multiple 
of the number of acres is also a fact that may be 
considered, 34 but is by no means conclusive. 35 A 
contract of sale originally by the acre may be sub¬ 
sequently so modified as to convert it into a sale in 
gross 26 Where a bond for title of land sold by the 
acre describes it as so many acres, and not by land 
numbers, but the deed indicates a sale in gross, the 
bond will control. 27 
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b. Sale per Aversionem 

Under the civil law a sale per averalonem la a sale 
of property designated as bounded by specific boun¬ 
daries, and to be paid for by a gross sum and not by a 
specific price per acre. 

A sale per aversionem under the civil law has been 
defined as a sale for a gross sum to be paid for the 
whole premises and not at a specified price by die 
foot or acre. 38 It is a sale made with reference to 
certain designated limits or boundaries rather than 
to the quantity of land contained therein, 29 and to 
constitute such a sale it is said that there must be 
certain limits or boundaries given or a distinct or 
separate object described, as a field inclosed, or an 
island 40 

The sale is per aversionem where the property is 
designated as bounded by specific or definite bound¬ 
aries, 41 or the sale is of land from one fixed bound¬ 
ary to another which includes all the land between 
the points mentioned, 42 or is a sale of lots by num¬ 
bers in a particular square according to a plan; 42 
but a sale of a tract of land described by name as 
containing a certain number of acres, 44 a sale of a 
body of land as a section which has limits mathe¬ 
matically established and generally known, 45 the 
sale of a tract of a certain number of acres be¬ 
tween certain limits “so as to include the said num¬ 
ber of acres,” 46 a sale of a tract described by metes 
and bounds and declared to contain a specified num¬ 
ber of acres, more or less, 47 or a sale of a certain 
number of arpents without reference to limits or 


Neb—O'Shea v. Hampton, 254 N.W 
670. 127 Neb 60 

N M —Branch v Walker. 247 P 2d 172, 
56 N.M 694. 

66 C J. p 659 note 92. 

Contraot eoastrued as a whole 
N M —Branch v. Walker, supra. 

85. Ariz.—Speedway Enterprises v. 

Hartsell, 261 P 2d 641. 75 Ariz 36 
Ky—Corpus Juris cited in Marr v. 
Lawson. 161 S W 2d 42. 45. 290 Ky 
342—Ford v. Coles, 128 S.W 2d 609, 
278 Ky. 131. 

Va—-Huffman v. Landes, 177 SE 
200, 163 Va. 652. 

66 C.J. p 659 note 93. 

26. Ga.—Washington Mfg Co. v. 
Wickersham. 40 S E 2d 206, 201 Ga. 
636—Miller v. Minhmnette. 196 S. 
E. 426. 185 Ga. 490. 

87. Va.—Galliher & Huguely v. Fra¬ 
iler, 26 S E 2d 65, 181 Va. 760— 
Huffman v Landes, 177 S.E. 200, 
163 Va. 652. 

66 C.J. p 669 note 94. 

Sales of laud in gross are not fa¬ 
vored, but will be enforced when rea- 
sonaby and clearly established.— 
Huffman v. Landes, supra. 

91 C.J.S.—62 


28. WVa—Winton v. McGraw, 64 
SE 506. 60 W.Va. 98—Crislip v 
Cain, 19 W.Va. 438 

29. NY.—Von Vargen v. Ginsberg, 
218 NTS 601, 218 Apr Div 545, 
affirmed 157 NE 894, 245 N.Y 647 

66 C J p 659 note 97 

3a Va—Bierne v. Erskln, 5 Leigh 
59, 32 Va. 59 

31. N.Y—Clute v Jones, 28 N.Y. 280 

66 C J p 660 note 99 

32. Ky—Rogers v. Garnett, 4 TB 
Mon 269 

Tex—Sibley v. Hayes, 70 S.W 538, 
96 Tex 78. 

33. Ind—Wolcott v Moore, 92 N.E 
880, 46 Ind.App 427. 

34. Aria—Speedway Enterprises v 
Hartsell, 251 P 2d 641, 75 Ariz 36 

66 C.J p 660 note 4 

35. N.Y.—Sweet v Marsh, 117 N Y S 
930, 133 App.Div 315 

66 C.J. p 660 note 5. 

3a Ariz—Speedway Enterprises v. 
Hartsell, 251 P 2d 641, 75 Ariz. 36. 

66 C J. p 660 note 6. 

37. Miss —Frank v. Coltraine. 61 
Miss. 606. 


38. Ala—Winston v. Browning, 61 
Ala. 80. 

N.Y —Morris Canal Co. v. Emmett, 
9 Paige 168, 169, 37 Am.D 388. 

39. La—Fitzgerald v. Hyland, 6 So. 
2d 321, 199 La. 381—Carlisle v 
Graves, App., 64 So 2d 456. 

66 C J. p 663 note 61. 

40. La.—Harries v. Harang, App., 
23 So.2d 786. 

66 C.J. p 663 note 62. 

41. La.—Leland University v. Hew 
Orleans, 16 So. 653, 47 La.Ann. 100 

66 C J p 663 note 63. 

42. La.—Romero v. Rader, 106 So 
667, 160 La. 40 

66 C J. p 663 note 64. 

43. La.—Kirkpatrick v. McMUlen. 14 
La. 497. 

44. La.—Hall v. Nevill, 3 La.Ann. 

326. 

45. La.—Phelps v. Wilson, 16 La. 
185. 

4a La.—Hoover v. Richards, 1 Rob. 

34. 

47. La.—McBride v. Elam, 8 LduApp. 
520. 
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boundaries 4 * is a sale per acre and not per aver- 
sionem. 

A patent for public lands, reciting a purchase of 
all the unsurveyed sea marsh in a certain town¬ 
ship, containing a certain number of acres, and ex¬ 
tending back to a certain bay according to the offi¬ 
cial plat of the survey of such lands m the state land 
office, does not show a sale per aversionem. 49 

c. Effect of Specifying Quantity 

The effect of specifying quantity is not to be de¬ 
termined merely from the fact or mode of specifying 
quantity, but from the true intention of the parties. 

In some cases it is held that, if the contract con¬ 
tains a specification of quantity, the presumption is 
that the quantity was material and that the sale was 
by the acre, as discussed infra § 111, particularly 
where the specification is a distinct statement of 
a specific number of acres, 50 and according to some 
authorities, even where the specification is quali¬ 
fied by such expressions as “about” or “more or 
less,” 51 although other authorities regard the use 
of such qualifying terms as indicating a sale in 
gross. 52 The question is, however, one of inten¬ 
tion and not to be determined merely from the fact 
or mode of specifying the quantity. 53 

The statement of quantity may be construed 
as merely descriptive 64 and whether it is a mate- 
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rial part of the contract or merely a matter of de¬ 
scription must be determined from all the circum¬ 
stances. 55 If it appears that the specification of 
quantity was not regarded as material but merely 
descriptive, the sale is in gross notwithstanding such 
specification, 56 and the rule applies whether the 
statement is qualified by such terms as “about” or 
“more or less,” 57 or is an unqualified statement of 
a definite number of acres. 56 On the other hand, 
if such appears to have been the intention of the par¬ 
ties, the sale will be held to be by the acre and 
not in gross, notwithstanding the price was not 
reckoned exactly, 59 and notwithstanding the specifi¬ 
cation of the quantity is qualified by such terms as 
“about” or “more or less,” 60 which in such cases will 
cover only slight discrepancies, 61 although the law 
will not regard a trifling deficiency even where the 
quantity is definitely stated. 62 

The fact that the property is not definitely de¬ 
scribed by metes and bounds or otherwise so that its 
identity can be definitely established only by a sur¬ 
vey tends to show a sale by the acre, 63 notwithstand¬ 
ing the use of the words “more or less;” 64 and, 
conversely, a sale in gross will be more readily in¬ 
ferred where the contract particularly and definitely 
designates the property, 65 as by courses and dis¬ 
tances, 66 by metes and bounds, 67 by section num¬ 
ber according to the government survey, 66 by the 
name 69 or general description 70 of the tract, by 


48. La.—Innis v McCrummin, 12 
Mart. 426. 13 Am Dec 379 

66 C.J. p 663 note 70. 

49. La.—State v. Buck. 15 So 531, 
46 La Ann. 656, error dismissed 15 
SCt 1038. 159 US. 248. 40 L.Ed 
142. 

50. Ga—Higdon v Barfield, 20 SB 
2d 587, 194 Ga. 77. 

Va—Huffman v. Landes, 177 SE 
200. 163 Va. 652. 

66 C.J. p 660 note 14. 

51. Ga.—-Higdon v. Barfield, 20 SE 
2d 587, 194 Ga. 77. 

Vt.—Enequist v. Bemis, 55 A 2d 617, 
115 Vt. 209. 1 A L R 2d 1, reargu¬ 
ment denied 56 A 2d 5, 115 Vt. 209, 
1 A.L.R.2d 1. 

Va.—Huffman v. Landes, 177 S E. 200, 
163 Va 652. 

66 C J. p 660 note 15. 

52. Ark—Hays v. Hays, 81 S.W2d 
926, 190 Ark. 751. 

Ga.—Byers v. Wood, 186 S.E. 195. 182 
Ga. 531 

66 C.J. p 660 note 16. 

53. Va.—McComb v. Gilkeson. 66 S. 
B. 77, 110 Va 406, 135 Am.S.R. 944. 

66 C.J. p 660 note 17. 

0i Arts.—Speedway Enterprises ▼. 
Hart sell, 261 P.2d 641, 75 Ariz. 36. 


Ark.—Hays v Hays, 81 S.W 2d 926, 
190 Ark 751 
66 C J. p 661 note 18 
55. Ark —Hays v. Hays, supra 
NO—Queen v Sisk. 78 S E.2d 152, 
238 NC 389 
66 C J p 661 note 19 
58. Ga—Strickland v. Hutchinson, 
61 SE 348, 123 Ga 396—Kytle v 
Collins, 19 S E 2d 764, 67 Ga.App 
98 

Md—Kriel v. Cullison, 169 A 203, 
165 Md 402 
66 C J. p 661 note 20. 

57. Ark—Hays v. Hays, 81 SW.2d 
926, 190 Ark. 751. 

66 C J p 661 note 21. 

Approximately 

Contract to sell realty “described 
approximately as follows: 275 acres 
• • • giving name of farm own¬ 

er and referring to recorded deed of 
premises, was for a "sale in gross" — 
Enequist v. Bemis, 55 A.2d 617, 115 
Vt. 209, 1 A.L.R.2d 1, reargument de¬ 
nied 56 A.2d 5, 115 Vt. 209, 1 A.L.R 
2d 1. 

58. Miss —Moore v. Vick, 3 Miss. 
746, 32 Am D. 301. 

66 C.J. p 661 note 22. 

59. N.C—-Queen v. Sisk. 78 S.E 2d 
152, 238 N.C. 389. 

66 C J. p 661 note 23. 
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80. Ga —Higdon v. Barfield, 20 S E 
2d 687. 194 Ga. 77—Kytle v. Col¬ 
lins. 19 S E 2d 754, 67 Ga App. 98. 

66 C J. p 661 note 24 

61- Va—Mt Comb v. Gilkeson, 66 S 
E 77. 110 Va 406, 135 Am.S H 944 

66 C J p 661 note 25. 

83- Ky—Eubank v. Hampton. 1 
Dana 343. 

66 C J p 661 note 26 

63. SC.—Talbot v. Mason, 13 S C L 
440. 

64. Ill.—Brooks v. Halane, 116 Ill 
App. 383. 

66 C.J. p 661 note 28 

65. NY.—Sweet v Marsh. 117 N.Y.S 
930, 133 App Div. 315. 

66. Ky—Hampton v. Eubank, 4 J J 
Marsh. 634. 

67. Ga—Dorsett v. Roberds, 158 S 
E 236, 172 Ga. 645. 

66 C.J. p 662 note 31. 

68L Ky—Anthony v. Hudson, 114 S 
W. 782, 131 Ky. 185, 138 Am.S.R. 
231. 

66 C.J. p 662 note 32. 

69. Ala —Cox v. Collins, 88 So. 440. 
205 Ala 491. 

66 C.J. p 662 note S3. 

70. W.Va.—Welch Pub. Co. v. John¬ 
son Realty Co., 89 8.E. 707, 78 W. 
Va. 350, L.R.A.1917A 209. 
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street and number , 71 or where the transaction is in 
the nature of an exchange of different tracts of 
land rather than a sale of a particular tract for a 
sum of money . 72 

A description which merely enables one to find 
and measure the number of acres precisely defined 
and fixed by the contract , 73 or a limitation of a 
general descnption by specific boundary lines , 74 
cannot, however, defeat the covenant to sell an 
exact number of acres. 

Words "more or less?* mean ordinarily that the 
vendor does not warrant the precise quantity 
named . 75 The phrase is generally one of caution , 76 
and qualifies the representation as to quantity , 77 but 
it may be construed as an estimate of an unknown 
quantity 73 The words negative the idea of exact 
knowledge 79 and import that the actual quantity is 
a mere approximation to that named, but allow for 
a reasonable excess or deficiency , 80 and imply that 
both parties assume the risk of any ordinary dis¬ 
crepancy . 81 Substantial variations in quantity are 
not, however, contemplated or covered by the 
qualification “more or less .” 82 
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Word "about” imports merely that the actual 
quantity is a near approximation to that men¬ 
tioned 83 It is the equivalent of "more or less ." 34 

d. Sale for Gross Sum without Specifying Quan¬ 

tity 

A contract for the sale of land for a lump sum with¬ 
out specifying the quantity of land sold is a sale In 
gross. 

A contract for the sale of a specified tract of land 
for a lump sum, without any specification as to the 
quantity of land contained in such tract, is a con¬ 
tract for a sale in gross , 85 and does not bind the 
vendor for any particular quantity , 86 notwithstand¬ 
ing both parties may have thought the quantity to 
be greater than it was . 87 

e. Sale of Definite Quantity for Gross Sum 

A sale of a definitely stated number of acres for a 
gross or lump sum Is a sale by the acre. 

Some confusion has arisen by reason of the 
failure of the courts in some instances to distin¬ 
guish between a sale m gross or lump and a sale 
of a definitely stated number of acres for a gross 


7L N.Y—Bernstein v. Neahs, 19 N 
Y S 739. 65 Hun 619. reversed on 
other grounds 39 N E 328, 144 N.Y 
347. 

72. U S —Lawson v. Flo* d. W Va. 
8 SCt 409. 124 US 108. 31 L Ed 
347 

Or—Robertson v Martin, 183 P. 651, 
93 Or. 326 

73. Ga—Roberts v. Groover. 119 S. 
E 696. 156 Ga 386 

74. Cal —Butte Creek Consol. Dredg¬ 
ing Co v Olney, 161 P 260, 173 
Cal 697. 

75. Iowa.—Kitzman v. Carl, 110 N. 
W 687, 133 Iowa 340, 12 AnnCas 
296. 

Implied waiver of warranty of quan¬ 
tity 

Use of words "more or less*’ in 
stating number of acres of land sold 
is not sufficient to change character 
of sale, but, when contract is to sell 
farm as a whole, such words imply 
waiver of warranty as to quantity — 
Huffman v. Landes, 177 S.E. 200, 163 
Va 652. 

Containing by measurement distin¬ 
guished 

“The question, in cases of this de¬ 
scription, has usually been whether 
the sale was by estimation or by 
measurement. If the former, and 
the sale was fair, there is no hardship 
in applying the rule that the buyer 
takes the risk. If the latter, then 
exact quantity becomes an essential 
element, and the plaintiff will be en¬ 
titled to relief, unless it appears 
from the terms of the conveyance to 


him, or others ise, that he has 
waived the precise quantity called 
for by the contract Such waiver 
has been held to have been made, 
when the description in the deed was 
by metes and bounds, with the words 
'containing by estimation.* or 'more 
or less,’ added. . . . The words 

'more or less,* or equivalent words, 
will control the statement of the 
quantity, or of the length of one of 
the lines, so that the purchaser will 
not be entitled to relief under a writ¬ 
ten contract to sell M —Tarbell v. 
Bowman, 103 Mass. 341, 344. 

76. Cal —Dvorak v. Latimer, 267 P. 
578, 91 Cal App. 664. 

“More or less” and “described ap¬ 
proximately” 

The phrases “described approxi¬ 
mately as" in real estate purchase 
contract, and "more or less” in deed, 
have same meaning, and are words 
of safety and precaution intended to 
cover some slight and unimportant 
inaccuracy —Enequist v. Bemis, 55 A 
2d 617, 115 Vt 209, 1 A L.R 2d 1, re¬ 
argument denied 56 A 2d 5, 115 Vt. 
209. 1 A.L.R 2d 1 

77. Ark—Hays v Hays, 81 S.W.2d 
926. 190 Ark. 751. 

Md—Musselman v. Moxley, 136 A. 
48. 152 Md 13. 

78. Cal—Dvorak v. Latimer, 267 P. 
578, 91 Cal App. 664. 

79. Ind.—Wolcott v Moore, 92 N E 
880. 46 Ind.App. 427. 

80. Ala —Bankhead v. Jackson, 57 
So 2d 609. 257 Ala. 13L 

66 C J. P 662 note 46. 
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81. Ala—Bankhead v Jackson, 57 
So.2d 609. 267 Ala. 131—Alexander 
v. Hicks, 5 So 2d 781, 242 Ala. 243 
Hill v. Johnson, 106 So 814, 214 
Ala. 194 

Ark —Hays v. Hays, 81 SW2d 926. 
190 Ark 751. 

Md —Knel v. Cullison, 169 A 203, 165 
Md. 402. 

“More or less,” “about*” “substan¬ 
tially,” “approximately” 

The words "more or less” usual]v 
mean “about,” "substantially,” or 
"approximately,” and imply that both 
parties assume the risk of any ordi¬ 
nary discrepancy, and if the price is 
stated as a lump sum and not so 
much per acre it implies prima facie 
that parties have so contracted and 
no survey is contemplated to ascer¬ 
tain the exact acreage—Alexander v 
Hicks, Ala. 5 So 2d 781. 

82. NC-Queen v. Sisk, 78 SR2d 
152, 238 NC 389 

66 C J. p 662 note 47. 

83. Ohio—Stevens v. McKnight, 40 
Ohio St. 341. 

84. Ala.—Alexander v. Hicks, 5 So. 
2d 781. 

66 C.J. p 662 note 49. 

85. Ariz.—Speedway Enterprises v. 
Hartsell. 251 P.2d 641, 75 Ariz. 36 

66 C J p 660 note 9. 

86 . Va—Original Ampthlll Develop¬ 
ment Corporation v. Gathright, 153 
S E. 897. 154 Va. 557. 

66 C. J. p 660 note 10. 

87. Miss.—Moore v. Vick, 3 Miss. 
746, 32 AmJ). 301. 

66 C.J. p 660 note 1L 
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or lump sum . 00 In a sale of the former kind, gen¬ 
erally speaking, the seller sells and the purchaser 
buys each at his own risk as to the acreage of the 
property transferred In the other case the seller 
undertakes to sell, and the purchaser understands 
that he is buying, a definitely stated number of acres 
for the gross price named , 89 and, although no 
price per acre be expressly mentioned, the right of 
the latter to recover for a material shortage in the 
acreage cannot be doubted . 90 

f. Effect of Specifying Price per Acre 

Subject to the intentions of the parties, specification 
of a price per acre ordinarily indicates a sale by the 
acre. 

Ordinarily the fact that the contract provides for 
payment at a certain price per acre is regarded as 
indicating a sale by the acre , 91 particularly where 
the contract also provides for a survey ; 92 and so an 
agreement to purchase a tract containing a specified 
number of acres, more or less, at a certain price 
per acre, the actual quantity to be ascertained by 
survey if the purchaser shall require it, is a sale 
by the acre if the purchaser requires the survey . 93 
The fact that a price per acre is specified m the 
contract will not, however, make the sale one by 
the acre if it otherwise appears that the parties 
intended a sale in gross , 94 particularly where the 


specification of quantity is qualified by the words 
"more or less .” 96 Where a contract for the sale 
of realty specifically states the consideration per 
acre, and the deed is indefinite on the matter, the 
contract controls . 90 

§ 94. -After-Acquired Property or Title 

Unless an intention to the contrary appears, a con¬ 
tract for the sale of land refers to the title and Interest 
of the vendor at the time of the contract. 

While contracts for the sale of land may apply to 
property or an interest in, or title thereto, to be 
subsequently acquired , 97 they will ordinarily, unless 
an intention to the contrary clearly appears, be con¬ 
strued as having reference to the title and interest 
of the vendor at the time of the contract and not 
to such as may be subsequently acquired . 90 

§ 95. - Appurtenances 

The Intention of the parties, as deduced from the 
whold contract, controls with respect to the question of 
appurtenances. 

The intention of the parties to the contract as 
deduced from the whole contract controls with re¬ 
spect to the question of appurtenances . 99 A con¬ 
tract to sell specified realty carries with it the ap¬ 
purtenances thereto in the absence of anything in 
the contract showing a contrary intent ; 1 but ap- 


88. Iowa—Gardner v Kiburz, 168 N. 

W. 814. 184 Iowa 1268. 

88. Iowa.—Gardner v. Kiburz, supra. 

90. Vt.—Enequist v. Bemis. 55 A 2d 
617, 116 Vt 209. 1 A L R 2d 1. re- 
argument denied 66 A 2d 5. 115 Vt. 
209. 1 A L R 2d 1. 

66 C.J. p 662 note 54. 

91. Ariz.—Speedway Enterprises v. 
Hartsell, 251 P2d 641, 75 Ariz. 36 

Ga.—Rigdon v. Barfield, 20 S.E.2d 
687. 194 Ga. 77. 

Ky.—Ford v Coles, 128 SW.2d 609, 
278 Ky. 131. 

66 C.J. p 662 note 55. 

92. N.Y.—Clute v. Jones, 28 N.Y. 
280. 

93. Va.—Nelson v. Carrington, 4 
Munf. 832, 18 Va. 332. 6 Am D. 519. 

94. Ga—Rigdon v. Barfield, 20 S.E. 
2d 587, 194 Ga. 77. 

66 C J. p 663 note 58. 

9& Ga.—Griffin v. Lester, 114 S.E. 

87, 29 Ga.App 103. 

66 C.J. p 663 note 59. 

96. Ky.—Ford v. Coles, 128 S.W.2d 
609, 278 Ky. 121. 

97. Tex —Rankin v. Busby, Clv.App., 
26 S.W. 678. 

66 C.J. p 664 note 95. 

90L N.Y.—Woodcock ▼. Bennet, 2 
Cow. 711, 12 Am.D. 668. 

•6 GJ. p 665 note 96. 


99. Ala.—Gulf, M ft O R R v. Ber¬ 
man Bros Iron & Metal Co, 30 
So 2d 446. 249 Ala 159 
Nev—Flyge v. Flynn. 166 P.2d 639. 63 
Nev. 201 

Ohio.—Silverberg ▼. Kramer, Mun., 
68 NE2d 835 

W Va.—Boyd v. Pancake Realty Co., 
46 S.E 2d 633, 131 W.Va. 150. 

66 C.J p 665 note 97. 

Particular contracts construed 

(1) Under contract of sale of grain 
elevator and adjoining buildings re¬ 
lated to its operation, including all 
motors, machinery and other contents 
of elevator building and adjoining 
buildings “related to its operation,*' 
quoted phrase modified “buildings" 
and did not limit contents of build¬ 
ings sold to contents related to opera¬ 
tion of elevator—Gulf, M ft O. R. R. 
v. Berman Bros. Iron ft Metal Co., 30 
So 2d 446, 249 Ala. 159. 

(2) Where contract provided for 
sale of undivided one-half Interest in 
property consisting of land, certain 
appurtenances incident thereto and 
all Improvements on land and “ranch 
equipment" then on property, the 
quoted term was broad enough to in¬ 
clude things not in their nature real¬ 
ty, if affixed to the real estate, and 
to include also personalty situated on 
the realty.—Flyge v. Flynn, 166 P.2d 
529, 63 Nev. 261. 


(3) Term “furnishings" as applied 
to contents of an apartment build¬ 
ing being sold under contract was 
synonymous with “furniture.”— 
Swisher v. Clark, 209 P.2d 880, 202 
Okl. 25 

(4) Other contracts see 66 C.J. p 
665 note 97 [a]. 

Application of maxims 

In construing written contract of 
sale of elevator buildings and con¬ 
tents, including all motors, machinery 
“and other contents/' maxima “ejus- 
dem generis" and “noscitur ex sociis" 
were not applicable to limit quoted 
phrase to items of the same general 
kind and character as the specific 
items included in the more specific 
words preceding the phrase.—Gulf, 
M. ft O. R R. v. Berman Bros. Iron 
ft Metal Co.. 80 So.2d 446, 246 Ala. 
159. 

Fermanemt improvameata 
Ordinarily, an offer to purchase 
realty on which permanent improve¬ 
ments are located is considered as 
including the improvements.—Young 
v. Bunnell Cemetery Ass'n, 46 N.E. 
2d 825, 221 Ind. 172. 

L Ala.—Gulf, M. ft O. R. R. Co. v. 
Berman Bros. Iron ft Metal Co., 36 
So.2d 446, 246 Ala. 159. 

Mass.—Garages, Inc., v. Bines, <4 N. 

EL 2d 462, 224 Mass. 754. 

65 GJ. p 655 note 62. 
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purtenances will not be included where the parties 
apparently intend to exclude them . 1 It is possible 
that a sale of appurtenances, privileges, or buildings 
eo nomine may carry with it land, if such appears 
to be the intention of the parties . 1 

§ 96. -Exceptions and Reservations 

With respect to exceptions and reservations in con¬ 
tracts of sale of realty, the intention of the parties as 
adduced from the whole contract controls. 

Although the terms are frequently used promis¬ 
cuously, there is a clear distinction between an ex¬ 
ception and a reservation from a contract of sale ; 4 
an “exception” is always a part of a thing granted 
and in being, and a “reservation” is a thing not in 
being but newly created out of lands and tenements 
conveyed . 5 With respect to exceptions and reserva¬ 
tions, the intention of the parties as adduced from 
the whole contract controls , 6 although exceptions 
should be construed more strictly against the ven¬ 
dor . 7 Where the court is called on to interpret a 
'“reservation” clause in an agreement of sale, the 
court must do so reasonably and in accordance with 
the intention of the parties as shown from a con¬ 
sideration of all the facts and circumstances . 8 
Where a contract of sale was conditioned on the 
reservation of an easement for the use and benefit of 
the remaining unsold portion, and the reservation is 
omitted from the deed by mistake, a showing of the 
intent of the grantor will prevail . 9 A reservation 
of a right of remaining on the property is a right 
■of use and habitation, and does not prevent the 
transaction from constituting a sale ; 10 and a fur¬ 
ther provision that the property shall not be sold 
without the consent of the vendor, if it has any 
force at all, is construed as meaning only to protect 
the vendor in his right of use and habitation . 11 The 
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subsequent conduct of the parties may explain or 
cure a want of certainty in provisions as to excep¬ 
tions and reservations which were embodied in the 
original contract 12 

Contract containing no reservation conveys all of 
the vendor’s rights . 11 

§ 97. Purchase Money 

a. In general 

b. Amount dependent on resale 

c. Provision for subsequent valuation 

d. Provision for security 

e. Provision for withholding part of pur¬ 

chase money 

f. Provision as to defaults, repayments, 

and forfeitures 

a. In General 

If a contract of sale is cltfar and unambiguous as to 
the purchase price there is no need of construction, and 
the amount stated will control. Where there is am¬ 
biguity as to the purchase price, the intention of the 
parties must be ascertained by the application of the 
ordinary rules of construction. 

If a contract of sale states the purchase price and 
is clear and unambiguous, there is no necessity for 
construction, and the amount so stated will con¬ 
trol , 14 notwithstanding the amount is different from 
the consideration named m the deed subsequently 
made for the property , 15 the recital of considera¬ 
tion in the deed not being binding on either party , 16 
and subject to be shown not to have been the true 
consideration for the sale . 17 So, also, if in the con¬ 
tract of sale a general recital of the consideration 
is inconsistent with the subsequent provisions as to 
the terms of payment, which are definite and par¬ 
ticular, the latter will control . 18 


A 6a—Gostin v Scott, 66 SE.2d 
778, 80 Ga.App. 630. 

N.T—Freund v Happiness Estates, 
65 NY.S.2d 410. 

66 C.J. p 665 note 99. 

3. W.Va.—Day v. Adkins, 164 S.E 
238—Day v Adkins. 153 S.E. 916, 
109 W.Va. 197. 

66 C.J. p 666 note 1. 

4. Cal.—Lange v. Waters, 103 P. 889, 
156 Cal. 142, 19 Ann.Caa. 1207. 

5. Cal —Lange v. Waters, supra. 

66 C.J. p 665 note 4. 

6. U.S —In re Brown, C.C AInd, 118 
7.2d 871, certiorari denied Brown 
v. Federal Land Bank of Louisville, 
Ky. v 62 S.Ct 92. 814 U.S. 607, 86 L. 
Ed. 488, rehearing denied 62 S.Ct. 
295, 814 U.S. 712, 86 LEd. 567. 

N.T.—White v. Smith. 68 N.T.&td 
SOS. S71 App.Dlv. 1016. 

46 C.J. p 665 note 5. 


7. Cal—Lange v. Waters, 103 P. 889, 
156 Cal 142, 19 Ann Cas 1207. 

Mass—Garages. Inc v. Bines, 84 N. 
E.2d 463, 324 Mass 754. 

8. Cal —La Jolla Casa de Manana v. 
Hopkins, 219 P.2d 871, 98 Cal App 
2d 339. 

ft. DC—Hawkins v. Fradkin, 178 
F 2d 705, 85 U S.App D C. 310. 

ia La.—Chenevert v. Lemoine, 27 
So. 56, 52 LaAnn 586. 

1L La.—Chenevert v. Lemoine, su¬ 
pra. 

12. Mich —Levandowski v. Althouse, 
99 N.W 786, 136 Mich. 631. 

66 C.J. p 666 note 9. 

13. Tex.—Sibley v. Pickens, Civ. 
App., 273 S.W. 897. 

14L Ga.—Kiser v. Godwin, 84 S.BL2d 
474, 90 GNuApp. 825. 
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Tex—Eldredge v. Godwin, Clv.App, 
263 S.W.2d 598, refused no reversi¬ 
ble error. 

66 C J. p 666 note 11. 

Stipulation for discount 
A land contract providing that, if 
payments should be made before due 
date fixed therein, a discount of 5 
per cent per annum should be al¬ 
lowed for prepayment in final settle¬ 
ment, was not ambiguous and provid¬ 
ed for discounts.—App v. Class, 75 N. 
E.2d 543, 225 Ind. 387. 

16. Ill —Fort ▼. Richer. «1 N.E. 111, 
18* III. 60S. 

M. Ill.—Koch ▼. Roth. 87 N.E. 817. 
160 Ill. 818—Prlnun v hegg, 67 Ill. 
600. 

17. Ill.—Primm r. Le,g, supra. 

18. N.Y.—Stewart r. Arendt, 87 N. 

Y.a 684, 10 Mlac. <6. 
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If the contract does not provide as to the price, a 
reasonable price will be implied ; 19 but terms of pay¬ 
ment will not be implied . 29 Where the purchase 
price of several properties has been agreed on and 
there is an error in computing the total price of the 
various items, the law regards the amount correctly 
computed as the contract between the parties . 21 If 
the contract contains provisions as to the purchase 
price, but they are not definite and certain, the in¬ 
tention of the parties must be ascertained by the 
application of the ordinary rules of construction . 22 
Such uncertainty and necessity for construction 
frequently arise where the contract does not name 
the purchase price but provides some method by 
which it is to be ascertained , 23 or the amount is 
made to depend on the time of payment , 24 or on 
some future event or contingency , 25 or the contract 
contains provisions as to encumbrances on the prop¬ 
erty , 26 or the assumption by the purchaser of debts or 
liabilities of the vendor , 27 or payment is to be made 
wholly or m part in some mode other than in mon¬ 
ey , 28 as by furnishing or contributing to the support 
and maintenance of the vendor or some other per- 
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son , 29 or by paying an annuity to some person . 30 
Unless specified otherwise, the law implies that mon¬ 
ey is the medium of payment . 31 

Where the land is to be paid for at a certain price 
per acre, in computing the area to determine the 
price no deduction should be made because of the 
area of highways or railroad right of way included 
within the tract , 32 but it has been held, although 
there is authority to the contrary , 33 that, if the land 
is described as being bounded “by” a highway, no 
part of the highway should be included in the esti¬ 
mate, although the vendor owns the fee to the cen¬ 
ter of the highway , 34 and if the land is described 
as “lying on l>oth sides” of a river, the area of the 
river bed should be excluded in the computation, al¬ 
though it will pass by the deed to the purchaser . 35 

Payment by third person . Where the terms of the 
contract definitely and completely provide for pay¬ 
ment by execution of a note and mortgage by a 
third person, the law will not import therein a prom¬ 
ise by the purchaser to pay notes so executed . 36 


19. Ind.—Johnson v. Staley, 70 N.E 
641, 32 Ind App. 628 

Iowa.—Collins v Vandever, 1 Iowa 
673. 

20. N.Y.—Ansorge v Kane, 155 N E 
683, 244 N.Y. 395. reargument de¬ 
nied 167 NE 845. 245 NY. 630. 

66 C J. p 666 note 17. 

21. DC—Bains v. Ensor, Mun.App., 
39 A.2d 62. 

22. Ky.—Barnett v Howard, 102 S. 
W.2d 44. 267 Ky 316 

La—Byrd v. Babin, 200 So. 294, 196 
La. 902 

Me.—Monk v. Morton, 30 A. 2d 17, 
139 Me. 291. 

N.Y.—Maldman v Beverly Hotel, 
Inc, 116 N.Y.S 2d 311, 280 App.Div. 
925. 

Pa—In re Patterson's Estate, 175 A. 
558, 316 Pa 241 

Utah.—Comercial Sec. Bank of Og¬ 
den v. Johnson, 173 P.2d 277, 110 
Utah 342. 

66 C.J. p 666 note 18. 

Escrow Instructions 

Although escrow instructions de¬ 
livered by purchaser to escrow agent 
are not binding on vendor, they may 
be relied upon to show what pur¬ 
chasers intended with reference to 
earnest money where sales contract 
provision with respect thereto was 
ambiguous.—Commercial Sec. Bank 
of Ogden v. Johnson, supra. 

Particular contracts construed 

U.S.—Clark v Thompson, D.C.Mich., 
83 F.Supp. 138. 

Ark. —Planters Nat. Bank of Mena v. 


Townsend, 123 S W 2d 527, 197 Ark 
267 

66 C J p 666 note 18 [a] 

23. Pa—Guthrie v Baton, 76 A 71, 
227 Pa 339. 

66 C J. p 668 note 19. 

84. Ky —Harrison v. Edwards, 3 
Litt 340 

66 C.J. p 668 note 20. 

25. Ala—Williams v Killen, 57 So 
2d 828. 36 Ala App 446 

Tex —Little v. Kennedy, Civ App , 
195 SW.2d 255, error refused no 
reversible error. 

66 C J. p 668 note 21. 

Expiration of lease 

Under agreement that brother, ex¬ 
pressing desire to help sister secure 
home, was to sell her a house for 
certain price not exceeding a certain 
sum, and agreement that rents should 
be deducted from purchase price, and 
agreement that on expiration of 
lease, which occurred after his death, 
she was to have possession, free of 
rent, until deed could be given for 
house, sister was entitled to fee-sim¬ 
ple deed to house without further 
payment of rent—In re Patterson’s 
Estate, 175 A. 558, 316 Pa. 241. 

26. Ill —Harts v. Fowler, 53 Ill.App. 
245, affirmed 36 NE 996, 149 Ill. 
592. 

66 C.J. p 668 note 22. 

27. Tex.—American Surety Co. of 
New York v M-B Ice Kream Co, 
Civ.App., 38 S W 2d 118. 

66 C.J. p 668 note 23. 

Xcfuad of rout 

Written agreement between vendor 
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and purchaser, entered into upon de¬ 
livery of deed to tract of land, that 
in event dwelling thereon became 
vacant purchaser would assume bal¬ 
ance of rent due for year manifested 
intention that as part of considera¬ 
tion for conveyance purchaser would 
reimburse vendor for any refund of 
rent required under vendor's lease 
agreement with occupant of dwelling 
—Williams v. Killen, 57 So 2d 828. 
36 Ala App. 446 

28. Tex—Little v Kennedy, Civ 
App, 195 S W 2d 255, error refused 
no reversible error 

66 C J p 669 note 24 

29. Iowa—In re Brandes, 122 N W. 
954, 145 Iowa 743 

66 C J p 669 note 25 

30. N Y —Thompson v. Thompson. 
119 N Y S 766, 134 App.Div. 752. 

66 C.J. p 669 note 26. 

31. N J —Matlack v. Arend, 68 A 2d 
812, 2 N.J.Super. 319. 

32. N J.—Beach v. Hudson River 
Land Co, 56 A 157, 65 N.J.Eq. 426. 
affirmed 60 A 210, 68 N.J Eq. 656 

N.Y.—Dumond v Sharts, 2 Paige 182. 

33. N.Y—Kidder v. Childs, 96 NE. 
1117, 202 N.Y 624. 

34. Cal —Thorpe v. Los Angeles 
Gas & Electric Corporation, 1 P.2d 
87, 115 Cal.App. 201. 

Pa.—Firmstone v. Spaeter, 1 Pa 
Diet. & Co 89, 11 Pa.Co. 147. 

35. N H —Daniels v. Cheshire R. Co , 
20 NH 85. 

36. Minn. — First Nat. Bank v. 
Thorpe Bros.. 229 N.W. 871, 179 
Minn 574. 
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Recovery or allowance for excess or deficiency . 
In construing contractual provisions relating to 
claims for an excess or deficiency in the quantity 
of land conveyed the court will seek to ascertain 
and give effect to the intention of the parties . 37 

b. Amount Dependant on Resale 

The rights of the parties to a contract making the 
purchase price dependent on, or subject to be affected 
by, a resale or the amount received thereon depends on 
a proper construction of tho agreement. 

If the contract makes the amount of the purchase 
money dependent on, or subject to be affected by, 
a resale or the amount received on a resale of the 
property, the rights of the respective parties depend 
on the proper construction of the agreement . 38 An 
agreement by the purchaser to pay an additional sum 
if he realizes a certain amount on a resale does not 
obligate him to sell in case he has an opportunity 
to do so, or render him liable for such amount unless 
he actually resells ; 39 but if he docs resell he cannot 
e\ade this provision by taking other property in 
part payment instead of making a cash sale , 40 the 
purchaser being accountable, in such case, for the 
\ahiation at which the property was taken although 
it was subsequently sold for less . 41 

Likewise, an agreement to pay a balance of the 
purchase money out of the proceeds of a contem¬ 
plated resale does not bind the purchaser to pay 
such balance except out of the proceeds , 42 but he is 
liable for such balance to the full extent of the 
proceeds received 43 If the purchaser agrees to 
dnide profits made on a resale and he resells the 
property together with other property for a gross 
sum, the profits must be determined by apportioning 
the sum received according to the respective values 
■of the different tracts sold 44 

Profits from resale . Under a contract of sale, a 
provision allowing the vendor to share in the profits 
realized from the resale of the property docs not 
include the sum representing rent collected by pur¬ 
chaser, or any interest from deferred payments on 
the property sold . 45 


c. Provision for Subsequent Valuation 

Except as provided otherwise, where a contract for 
the sale of land requires a fair valuation given the 
property, It is implied that such valuation shall be at 
a reasonable estimate made by the parties. 

Where the contract stipulates that there shall be 
a fair valuation of the property, it is implied that 
such valuation shall be at a reasonable estimate 
made by the parties, or, if they are unable to agree, 
by the court ; 40 and if no method of ascertaining the 
value is provided for, any means adapted to the 
purpose may be employed . 47 If, however, the con¬ 
tract provides as to how the valuation shall be 
made, this method must be followed , 43 unless the 
parties by a subsequent agreement substitute a dif¬ 
ferent method . 49 An agreement that the selling 
price shall be fixed by appraisement is not an agree¬ 
ment to submit to arbitration within the meaning 
of a statute relating to provisions in written con¬ 
tracts to settle by arbitration a controversy there¬ 
after arising out of such contracts . 60 

d. Provision for Security 

A provision for security to be given by the purchaser 
must be given a construction designed to effectuate the 
intention of the parties. 

A provision for security to be given by the pur¬ 
chaser must so far as reasonably practicable be giv¬ 
en a construction which will make the contract a 
rational business instrument and will effectuate what 
appears to have been the intention of the parties . 61 
An agreement by the vendor to convey as soon as 
the purchaser “secures the payment" of the pur¬ 
chase money means not a payment in money, but 
the giving by the purchaser of something by which 
payment may at some future time be procured or 
compelled . 52 An agreement by the purchaser to 
execute a mortgage for the deferred payments means 
a mortgage on the land conveyed ; 63 but where the 
sale is of a certain farm with the stock and tools 
belonging thereto, an agreement to give a mortgage 
on the farm will not include a mortgage on the 
stock and tools 64 


37. U.S.—Rainey v. Hogsett, Pa, 100 
F. 207, 40 C C.A 335. 

66 C.J. p 670 note 46 

38. Mo—Gwin v Waggoner, 22 S.W 
710, 116 Mo 143. 

66 C.J p 670 note 32. 

39. N.Y —Lorillard v Silver, 36 N. 
Y. 678. 3 Transcr.A. 143. 

4d. NY —McGuire v. Richards, 23 
N.Y.S. 1117, 70 Hun 67. 

41. N.Y.—McGuire v. Richards, su¬ 
pra. 

48. Mo.—Gwin ▼. Waggoner, 22 S.W. 
710. 116 Mo. 143. 


43. Mo—Gwin v Waggoner, supra. 
66 C J p 670 note 37 

44. Wis —Kickland v Menasha 

Wooden-Ware Co. 31 NW. 471, 68 
Wis 84. 60 Am R 831. 

45. La—Byrd v. Babin, 200 So. 294, 
196 La 902. 

46. Ill —Estes ▼. Furlong, 59 Ill. 
298 

47. Ill.—Estes v. Furlong, supra 

48. Kan—Guild v. Atchison, etc., R. 
Co.. 46 P 82, 67 Kan. 70. 67 Am.S.R 
312, 33 L R.A. 77. 

66 C.J. P 670 note 41. 
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49. Masa—Nutting v. Dickinson, 8 
Allen 640. 

50. Pa—Grote v. Stein, 99 PaSuper. 
556. 

51. Mass—Bray v. Hickman, 161 N. 
E 612, 263 Mass. 409. 

66 C.J. p 671 note 47. 

52- N.Y.—-Foot v. Webb, 69 Barb. 
38. 

53. Ind.—Huff v. Lawlor, 45 Ind. 8€L 
Wis—Matteson v. Scofield. 27 Wis. 
671. 

5A Mass.—Hallett v. Taylor, 58 N. 
E. 164. 177 Mass. 6 . 
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An express agreement to give a mortgage implies 
that it shall contain fair and reasonable provisions 
for the security of the mortgage . 56 An agreement 
that the purchaser be allowed to place a mortgage 
on the property with "any bank" includes a coop¬ 
erative bank , 65 and, in the absence of controlling 
provisions, the total amount of the encumbrances 
may exceed the purchase price . 67 A provision for 
a discount in case the purchaser anticipates the 
payment of the mortgage debt applies only to a vol¬ 
untary anticipation . 68 

Where the contract provides that the land pur¬ 
chased shall be the only security for the payment 
of the price, the land will be considered as a pledge 
and subject to sale . 59 A contract for a survey re¬ 
quiring the vendor, without giving security, to re¬ 
imburse the purchasers for deficient acreage, and 
requiring the purchasers to pay for excess acreage, 
should be construed as requiring no security from 
the purchasers . 60 An agreement to accept a "straw 
bond” as security does not mean that no person was 
to be legally liable to pay anything on the bond, 
but merely that the vendee shall not be required to 
assume a direct liability to the vendor for the pay¬ 
ment of the amount of the bond, or be required to 
furnish a bond made by a party who is financially 
satisfactory to the vendor . 61 

e. Provision for Withholding Part of Purchase 
Money 

Provisions for withholding part of the purchase price 
are construed and given effect according to the general 
rules of contracts. 

Where the contract authorizes the purchaser to 
retain a certain part of the purchase price to meet 
or protect him against claims against the property, 
it can be used by him only m accordance with the 
provisions of the contract , 62 and any amount not so 


used may be recovered by the vendor 88 unless the 
contract provides otherwise . 64 When the contract 
provides that deduction may be made for a paving 
tax, the vendor on a reassessment must reimburse 
the vendee for an additional sum which he is re¬ 
quired to pay . 85 A recitation m a counter letter 
that, as security against payment of a vendor's lien 
note the purchaser, on a sale for cash, retained a 
specified amount of money from the vendor has 
been held to mean that the purchaser retained 
cash . 66 

f. Provision as to Defaults, Repayments, and 
Forfeitures 

The operation and effect of provlalone In a contract 
as to defaults, repayments, and forfeitures depend on 
the Intention of the parties aa shown by thd entire 
agreement. 

The operation and effect of provisions in the 
contract as to defaults in the payment of installments 
and as to the repayment or forfeiture of payments 
made depend on the intention of the parties as shown 
by the entire agreement ; 67 but forfeitures are not 
favored and will not be enforced unless clearly con¬ 
tracted for , 68 the contract being construed, if pos¬ 
sible, to avoid a forfeiture ; 69 and provisions for 
forfeitures or penalties will be strictly construed . 70 
So, to give a contract a construction requiring no 
notice of rescission or forfeiture of the contract, it 
should be plain and clear beyond question from the 
terms used that such was the intention of the par¬ 
ties . 7,1 Contracts may be held to provide for a for¬ 
feiture, however, although that term is not used, 
if its equivalent is found in the contract . 72 An 
agreement that the buyer's money, deposited in 
escrow, shall be paid to the vendor on delivery of the 
deed is not an agreement that it should be so paid 
when the buyer defaults . 72 


65. U.S—McIntyre v. Andrews, C.C. 
A.I11., 17 F 2d 865. 

56. Mass.—Olson v. Sissenwlne, 156 
N.E 32, 259 Mass. 79. 

57. Mass—Olson ▼. Sissenwlne, su¬ 
pra. 

58. Pa.—Industrial Sav, etc., Co. v. 
Hare. 65 A. 1080, 216 Pa. 389. 

66 C J. p 671 note 54. 

58. Va —Williams v. Price, 5 Munf. 
507, 19 Va. 507. 

60. Tex —Fleming v. Todd, Civ.App., 
42 S.W 2d 123. 

66 C.J. p 671 note 56. 

61. Pa.—Aronson v. Heymann, 56 
Pa.Super. 501. 

62. Nev.—Walter v. Johnson, 2 Nev. 
354. 

66 C.J. P 671 note 68. 


63. Pa—Kramer v. Read, 12 A. 417, 
7 Pa Cas 613. 

66 C.J p 671 note 69. 

64. N.Y.—Hale v Hays, 54 N.Y. 389. 
66 C.J. p 671 note 60 

65. Iowa.—Evening Star Lodge, No. 
43, A. F. & A. M., v. Robbins, 161 
NW. 680, 179 Iowa 637. 

66. La —Guillory ▼. Meyers, App., 
149 So. 260. 

67. Pa.—Best v. Realty Management 
Corp., 101 A 2d 438, 174 Pa.Super. 
326 

66 C J p 671 note 63. 

68. Idaho.—Castleberry v. Hay, 70 
P 1055, 8 Idaho 670. 

66 C.J. p 672 note 64. 

69. Kan.—Olson v. Beer, 220 P. 1021, 
112 Kan. 798, 114 Kan. 756. 

66 C.J. p 672 note 65. 
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7a Ariz.—Price & Price Inv. Co ▼. 

McGrath, 222 P 714, 26 Ariz. 110. 

66 C.J. p 672 note 66. 

“Forfeit deposit 9 * 

Under provision of realty contract 
which declared that deposit money 
should be forfeited if purchaser fail¬ 
ed to carry out contract, to “forfeit 
deposit" simply meant to keep It as 
liquidated damages and call oil con¬ 
tract.—Schwartz v. Rettger, D C.Mun. 
App., 83 A 2d 279. 

71. Iowa.—Barrett v. Dean, 21 Iowa 
423 

Or.—Kemmerer v. Title A Trust Co., 
175 P. 866, 867. 90 Or. 137. 

72. Iowa.—Westerman v. Raid, 212 
N.W. 134, 203 Iowa 1270. 

66 C.J. p 672 note 68. 

73. Cal.—Kellogg v. Curry, 226 P.2d. 
281, 101 Cal.App.2d 856. 
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A provision giving the vendor the option to for¬ 
feit and terminate the contract on default by the 
vendee is made for the benefit of the vendor, not 
for the benefit of the vendee ; 74 and a provision that 
on a default by the purchaser in the payment of an 
installment the contract shall be void is construed as 
being entirely for the benefit of the vendor, 75 who, 
may, at his election, either treat the contract as 
void or waive the default and enforce it, as discussed 
infra § 376. Such a provision will neither authorize 
the purchaser to take advantage of his own neglect 
and avoid the contract by making a default, nor pre¬ 
vent the vendor from waiving the default and suing 
to recover the unpaid purchase money, 75 and the 
same rule applies where the contract further pro¬ 
vides for a forfeiture of the installments already 
paid, 77 although the rule is otherwise where the 
provision is that the contract shall be void and that 
the vendor shall refund to the purchaser a certain 
part of the amount already paid. 78 

A defaulting purchaser in possession of the prop¬ 
erty cannot, in an action for the purchase price, in¬ 
voke a clause providing that if either party should 
fail to comply with the contract he should forfeit 
to the other a stipulated sum for liquidated dam¬ 
ages. 79 A provision that "should the title . . . 

not prove good, then the payment is to be refunded,” 
is evidently intended to avoid disputes about the 
title and is for the benefit of both parties. 80 A 
provision that if a third person decided the title 
was defective the earnest money was to be returned 
and the contract rescinded gives the vendor, on the 
happening of the contingency, the right to rescind. 81 
A forfeiture clause giving the vendor the option of 
terminating the contract on the purchaser’s default 
is not self-executing. 82 

Waiver . A provision that the waiver of a for¬ 
feiture shall be in writing recognizes the right to 
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waive it. 83 

Sales with right to repurchase are not favored, 84 
and the contract will be construed as a mere loan 
unless the court can see that the contract, if en¬ 
forced, according to its terms, is not an unconscion¬ 
able one. 85 

§ 98. Place of Performance or Payment 

The intention of the parties with respect to the place 
of performance of a contract for the sale of realty# as 
expressed in the contract or in separate writings, will 
govern; but, if no place of performance is fixed, the 
vendor must seek the purchaser at his residence or 
usual place of business In order to make tender of the 
deed, and the purchaser must seek the vendor at his 
residence or usual place of business to make tender of 
the purchase price. 

If the contract for the sale of realty by its terms 
shows an intention of the parties to fix a definite 
place of performance, such intention controls; 88 and 
the same rule applies where the place of perform¬ 
ance is not named m the contract of sale but is 
fixed by a separate agreement of the parties. 87 The 
purchaser’s failure to reply to the vendor’s letter 
suggesting a place of settlement is an acquiescence 
in such suggestion, fixing the place named as the 
place of settlement. 88 The purchaser may refuse 
to make payment at a place other than that desig¬ 
nated in the contract, 89 and the acceptance of a 
partial payment at a place other than that fixed by 
the contract is not a modification of the contract 
as to the time and place of further payments. 90 

If no place of performance is fixed by the con¬ 
tract or otherwise, the vendor must seek the pur¬ 
chaser at his residence or usual place of business 
m order to make tender of the deed, 91 but if the 
purchaser appoints a place, the vendor may tender 
there. 92 So the purchaser must seek the vendor at 
his residence or usual place of business to make ten¬ 
der of the purchase price; 93 but if the vendor at 


74. Cal.—Lip ton v. Johansen, 233 P 
2d 648, 105 Cal.App 2d 363. 
Wash—Reiter v. Bailey. 39 P 2d 370, 
180 Wash. 230, 97 A.L R. 1489. 

■66 C J. p 672 note 69. 

78. W.Va—Marshall v. Porter, 80 8. 

£3. 360. 73 W.Va. 258. 

66 C.J p 672 note 70. 

7a Cal.—Wilcoxson v. Stitt. 4 P. 

629. 65 Cal. 696. 62 Am.R 310. 

66 C J. p 672 note 72. 

77. Kan—Chambers v. Anderson, 32 
P. 1098, 51 Kan 385. 

66 CJ p 672 note 73. 

78. Iowa—Bradford v. Limpus, 10 
Iowa 35. 

•6 C.J. p 673 note 74. 

79. N.D.—American Loan St Invest¬ 
ment Co. v. Borass, 188 N.W. 802, 
904. 48 NJ>. 1036, 104L 


8a Ill.—Brizzolara v. Mosher, 71 Ill. 
41 

66 C J. p 673 note 76. 

81. Iowa—Vittengl v. Vittengl, 135 
N W 63, 156 Iowa 41. 

82. Or.—Holland v. Bradley, 12 P. 
2d 1100. 140 Or 258. 

66 C J p 673 note 78 

83. Iowa—Steel v. Long, 73 N.W 
470, 104 Iowa 39. 

94. Philippine.—Padilla v. Linsan- 
gan, 19 Philippine 65. 

85. Philippine.—Padilla v. Linsan- 
gan, supra. 

Sale with right to repurchase as 
mortgage see Mortgages § 28. 

8a Idaho.—Prairie Development Co. 
v. Leiberg, 98 P. 616, 15 Idaho 379. 

66 C.J. p 673 note 82. 
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87. Mass—Beck v Doore, 67 N.l£.2d 
479, 319 Mass 707. 

66 C.J. p 673 note 83. 

88. NJ—Franklin v. Welt, 131 A. 
585, 98 N.J.Eq. 602. 

89. Ala.—Pearce v. Hubbard, 135 So. 
179, 223 Ala 231. 

90. Idaho.—Prairie Development Co. 
v. Leiberg, 98 P. 616, 15 Idaho 379. 

91. Cal—Samuel v. Allen, S3 P. S7S, 
98 Cal. 406. 

66 C.J p 673 note 87. 

92. N.V.— Franchot v. Leach, 5 Cow. 
506. 

9a Tex.— Scott v. Grant, 84 S.W. 

265, 37 Tex.Civ.App. 169. 

66 GJT. p 673 note 89. 
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the time of such tender is absent from home, a per¬ 
sonal tender is not necessary. 94 In the absence of 
any stipulation, the vendor may determine where 
the payment shall be made, 95 and a readiness to 
tender at such place is sufficient. 99 

Registry of deeds . While the passage of titles at 
the registry of deeds is convenient and common, it 
is not the place for passing title implied by law in 
the absence of specification of the place for the 
passage of title in the contract of sale. 97 

§ 99. Time of Performance or Payment 

a. In general 

b. Conveyance or performance by vendor 

c. Payment or performance by purchaser 

a. In General 

Where a contract for the sale of land provides for 
the time of performance, its provisions will be given 
effect. 

The parties to a contract for the sale of land have 
the right to make the time of performance definite, 98 
and effect will be given contract provisions fixing 
the time of performance." If a time for perform¬ 
ance is specified and time is of the essence of the 
contract, a strict performance m point of time is 


necessary, unless waived. 1 On the other hand, if 
time is not of the essence of the contract, a strict 
performance is not ordinarily regarded as essential ; 2 
delay of one party must be greater in order to dis¬ 
charge the duty of the other party than in mercantile 
contracts; 3 and it is sufficient if the performance 
is within what is under the circumstances a reason¬ 
able time of the date stipulated. 4 Neither party 
can require performance by the other before the 
time fixed in the contract 5 

Computation of time. If the contract is to be 
performed within a certain time, the computation 
should be made from the date of the contract, 6 and 
not that of its delivery, 7 and the day of the date 
is to be excluded in the computation. 5 

b. Conveyance or Performance by Vendor 

In case of ambiguity, the ordinary rules of con¬ 
struction apply in ascertaining the Intention of the 
parties with respect to the time of conveyance or per¬ 
formance by the vendor. 

If the contract provides with respect to the time 
of conveyance, effect must be given to its provi¬ 
sions, as discussed infra § 231, and the ordinan 
rules of construction apply in ascertaining the inten¬ 
tion of the parties in case of ambiguity. 9 The con¬ 


st. S.C.—Shannon v Freeman, 109 
S E 406, 117 S C 480. 

66 C.J p 674 note 90 

95. Neb—Veith v. McMurtry, 42 N. 
W. 6, 26 Neb 341. 

96. Wash—Drown v. Ingels, 28 P. 
759, 3 Wash. 424. 

97. Mass —Beck v. Doore, 67 N.E 2d 
479. 319 Mass. 707. 

96. Utah.—Nuttall v. Holman, 173 P. 
2d 1015. 110 Utah 375. 

99. Puerto Rico —Nieto v. Ayuntam- 
iento, 1 Puerto Rico 184. 

Tex—Slaughter v. Roark, Civ.App.. 

244 S.W.2d 698. 

“As soon as possible" 

The term “as soon as possible," 
as used m an offer to sell land which 
contemplated the preparation of a 
deed as soon as possible, is synony¬ 
mous with “at once"—Hanks v. 
Souder, Da.App., 25 So 2d 253. 
Attempted extension of time bald im¬ 
material 

In determining validity of a con¬ 
tract for the purchase of land which 
by its terms was in full force at the 
time the action was commenced, an 
attempted extension of time is imma¬ 
terial.—Bowling v. Bowling, 188 S W. 
1070, 172 Ky. 32. 

Time prescribed for termination 
Fact that parties to contract for 
sale of realty, by their acts and dec¬ 
larations, indicate an Intention to 
treat the contract as continuing after 


time prescribed In it for its termina¬ 
tion, will not have effect of continu¬ 
ing such contract —Smith v Mc- 
Kmght. Tex Civ.App., 240 S W 2d 368 

1. Ky—Browning v. Huff, 263 S.W 
661. 204 Ky. 13 

66 C.J. p 674 note 96. 

Time as of essence of contract gen¬ 
erally see infra §104 
Prompt performance essential 

If it is stipulated that time is of 
the essence, or circumstances are 
persuasive that that is the case, 
prompt performance is essential — 
Devin v. Nedelman, 55 A 2d 826, 141 
N J.Eq 23, reversed on other grounds 
61 A 2d 76, 142 N.J Eq 769 

2. Ky—Browning v. Huff. 263 S W. 
661, 204 Ky. 13 

Pa—Keiter v Klinger, Com PI, 57 
Dauph Co 26. 

66 C.J. p 674 note 99. 

3- Ohio.—O'Brien v Bradulov, App, 
80 N.E 2d 685 

4. Ark—Newell v. Dee. 168 S.W 2d 
271, 203 Ark. 1147. 

Pa—Kravitz v. Upper Darby Build¬ 
ing & Doan Ass'n Trustees, Com 
PI., 32 Del.Co. 311—Quarture v 
Mayer Brick Co., Com.Pl., 98 Pittsb. 
Deg.J. 435. 

66 C J. p 674 note 1. 

Reasonable time implied see infra § 

101 . 

Beasoaahls adjournment of Closing 

Where time is not specified be¬ 
tween buyer and seller as being of 
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the essence, a reasonable adjourn¬ 
ment of the closing Is a matter of 
right to either party where need 
arises from a cause for which he 
not to blame—Delehanty v. Walzer. 
57 N Y S 2d 635. 

5. N.J—Doutuff v. Friedenberg, 121 
A. 574, 98 N J.Eq 458 
6- Cal—Hannah v. Wahl berg, 60 P 
1035, 128 Cal 407. 

Mass.—Goldsmith v. Guild, 10 Allen 
239 

Computation of payment of install¬ 
ments see infra § 103. 

Date of acceptance 

The thirty day period given to pur¬ 
chaser by agreement providing that 
formal act of sale of realty was to be 
passed on or prior to thirty days be¬ 
gan running on date on which offer to 
purchase was accepted by the vendor, 
rather than on the date of the ven¬ 
dor's offer to sell, where vendor's 
offer to sell Itself specifically pro¬ 
vided that it was to remain binding 
and irrevocable through a certain 
date.—Jourdan v. Jones, Da.App., 32 
So.2d 416. 

7. Mass.—Goldsmith ▼. Guild, 10 Al¬ 
len 239 

8. Mass —Farwell v. Rogers, 4 Cush. 
460. 

9. Me.—Bragg v. Dole, 73 Me. 201. 

66 C.J. p 674 note 12. 

Allowance of more time 
Contract for sale of house which 
provided that more time would be 
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tract may provide for a conveyance within a reason¬ 
able time, 10 or on a certain date 11 in which case 
a tender of a deed three days prior to that date is 
not a compliance with the contract ; 12 or it may pro¬ 
vide for a conveyance within a certain time, 13 on 
or before a certain date, 14 on payment of the pur¬ 
chase money, 15 or may make the time dependent 
on some future event or contingency. 10 

If the conveyance is to be made on payment, the 
purchaser is entitled to a conveyance as soon as 
the purchase price is paid or tendered, 17 or, in 
case of payment in installments, on payment or ten¬ 
der of the last installment; 18 but the vendee can¬ 
not place the vendor in default by tendering pay¬ 
ment and demanding a deed m advance of the time 
and under circumstances not contemplated by the 
contract. 10 An agreement to convey on or before 
a certain date gives the option to the vendor and he 
is not obliged to convey before the date named, 20 
although he must do so not later than such date; 21 
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but, if the agreement is to convey on payment being 
made on or before a certain date, the purchaser may 
exercise his option to pay before the date named 
and is entitled to a conveyance as soon as such 
payment is made. 22 If no time is specified for per¬ 
formance of a particular condition by the vendor, 
it is sufficient if it is done at any time before the 
time for delivery of the deed. 23 After payment of 
the contract price the vendor is not entitled to time 
to make title, but only to a reasonable time to 
execute a conveyance. 24 

Delivery of possession. Where the contract is to 
be closed on a certain day, the purchaser is entitled 
to full and quiet possession on compliance with the 
conditions of the contract, 25 and, having offered 
performance on the day fixed, is not bound to 
deposit the purchase money m a bank and wait until 
the vendor has removed a tenant in possession in 
order to give possession to the purchaser. 26 


allowed in case of "strikes etc", "was 
sufficient to cover delay In construc¬ 
tion of house due to difficulty In ob¬ 
taining 1 skilled workmen and general 
shortage of materials, which was at 
least affected by, if not caused by, 
strikes which occurred earlier in the 
> ear—Hoffmann v Danielson, 27 N. 
W 2d 759, 251 Wis 34 
Passing of tills 

Where written contrac t to purchase 
and sell realty specifically provided 
that title must be passed within 30 
days, provision therein for a sur\ey 
to be made and coBt equally divided 
between vendor and purchaser did 
not indicate intention of parties that 
title was to be passed on completion 
of survey—Harrell v Stumberg, 57 
So 2d 692. 220 La. 811. 

Rsconvsyanos on demand 

Agreement which was executed si¬ 
multaneously with deed and which 
provided that grantees at any time 
within two years would reconvey to 
grantor was unambiguous, and by 
its terms, grantees had duty to re- 
convey on demand—Dale v. Preg, C 
A Alaska, 204 F.2d 434. 

10l Mo.—Hudson v. Barnes, 278 S W. 
395. 

Reasonable time implied see infra ( 

101 . 

11. NY.—Glenn v. Bossier, 34 NY. 
S. 608, 88 Hun 74, affirmed 50 NE 
785, 156 NY. 161. 

12. N.C—Walker ▼. Allen, 50 NC 
58. 

13. La.—Harrell v Stumberg, 57 So 
2d 692, 220 La. 811. 

66 C J. p 675 note 16. 

Gontraet to build and sell bouse 
Under contract to build and sell 
house and deliver deed on a certain 


date, or if building was not completed 
on such date because of causes be¬ 
yond control of vendor closing of ti¬ 
tle was to be adjourned not to ex¬ 
ceed 90 days, purchaser was entitled 
to have property and uncompleted 
house conveyed to him 90 days from 
date set for closing, notwithstanding 
material cost had skyrocketed be¬ 
cause of war, and that building was 
dela> ed because of bad weather, 
strikes, and railroad embargo—Gor¬ 
don v Hewlett Harbor Const, 100 N. 
Y S.2d 857, 198 Misc. 679. 

14. US —Holt v. Rogers. Tenn, 8 j 
[ Pet 420, 8 L Ed 995 

Minn —Cannon River Mfg Assoc, v. 
Rogers. 43 N.W. 792, 42 Minn 123, 
18 Am S.R 497. 

15. N Y.—Lee v. Briggs. 6 N Y.S 98, 

2 Silv Sup. 535, affirmed 27 N E 857, 
127 NY 867. 

66 C J. p 675 note 18. 

16. Tenn.—Fox v. Smith, 172 SW. 
317, 130 Tenn 611. 

66 C.J. p 675 note 19. 

Probats proceedings 

Where supplemental contract be¬ 
tween parties gave vendor "approxi¬ 
mately" seven months to remedy 
defects in title to realty, wrhich re¬ 
quired probating of an estate, and 
the probate proceedings were com¬ 
pleted in eighteen days more than 
seven months, completion of proceed¬ 
ings was within time contemplated 
by supplemental contract.—Rudy v. 
Newman, 220 P.2d 4S9, 51 NM 230. 

17. Mich—Haight v Salter, 244 N. 
W. 209. 260 Mich 6. 

66 C.J. P 675 note 20. 

18. Mich—Haight v. Salter, supra. 
66 C J. P 675 note 21. 
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19. U S —Luette v. Bank of Italy 
Nat. Trust & Savings Ass’n. CCA. 
Cal, 42 F 2d 9. certiorari denied 51 
S Ct 87. 282 U S 884, 75 L.Ed 779 

66 C J p 675 note 24. 

20. Vt.—Vittum v. Estey. 31 A. 144, 
67 Vt. 158. 

21. U S —Holt v Rogers, Tenn., 8 
Pet 420. 8 L Ed 995 

Minn—Cannon River Manufacturers' 
Assoc v. Rogers, 43 N.W'. 792, 42 
Minn 123, 18 Am S.R. 497. 

22. Cal—Warner v. Darrow\ 27 P. 
737, 91 Cal. 309. 

N.Y.—Freer v. Denton, 61 N Y 492 

23. Mo —South St. Joseph Land Co 
v Pitt. 21 S.W 449. 114 Mo 135. 

66 C J. p 675 note 28 
Conditions precedent to performance 
generally see infra 6 100. 

24. Mich —Haight v. Salter, 244 N. 
W 209, 260 Mich. 6. 

66 C J. p 675 note 29. 

25. Minn.—Norman v. Wengert, 187 
N W. 708, 152 Minn. 52. 

▼sudors bound to vacate within ran. 
sonabls time 

Under contract drawn by vendors' 
attorney to sell two-family dwelling, 
whereby vendors agreed to make 
every effort to deliver possession by 
vacating first floor apartment on or 
before closing date and parties 
agreed to adjourn closing date until 
vendors vacated such apartment, ven¬ 
dors were bound to attempt In good 
faith to procure another apartment 
and vacate premises within a reason¬ 
able time.—Lutgen v. Kagan, 72 N.Y. 
S 2d 562, 189 Misc. 782. 

26. Minn.—Norman v. Wengert, 187 
N W. 708, 152 Minn. 52. 
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Selection of tract reserved L Where land was sold 
with reservation of a certain amount to be selected 
by the vendor within a time fixed although the se¬ 
lection was not then made, it was sufficient if it was 
made by the time fixed for the conveyance. 27 

c. Payment or Performance by Purchaser 

A provision as to the time of payment in a con¬ 
tract for the sale of land must be given effect. 

Where the contract for the sale of land makes 
provision as to the time of payment such provision 
must be given effect, 22 although it requires payment 
to be made in advance of the conveyance, 29 espe¬ 
cially where time is clearly of the essence of the 
contract 20 On the other hand, while a provision 
as to time of payment does mean something and 
is not to be totally disregarded, 31 where time is 
not of the essence of the contract, 32 a strict per¬ 
formance as to the time of payment will not ordi¬ 
narily be regarded as essential, 32 and the purchaser 
has a reasonable time in which to perform. 34 

The ordinary rules of construction govern in as¬ 
certaining the intention of the parties as to the time 
of payment. 36 The rule that the contract must be 
construed as a whole is not changed by the fact 
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that the contract sets forth certain payments to be 
made at stipulated times; 26 and hence, where, as 
so construed, the intention appears that the pur¬ 
chaser shall not be required to make such payments 
until the vendor has furnished abstracts of title, the 
purchaser is not in default until they have been 
furnished. 27 The time of payment may be dependent 
on some future event or contingency, 22 such as the 
termination of a suit, 39 the organization of a cor¬ 
poration, 40 or a resale of the property, 41 or the 
purchaser may within certain limits be given an 
option as to the time of payment; 42 but, where a 
balance of the purchase price is to be paid out of 
the profits derived from the property, a sale of the 
property by the purchaser makes such balance due 
at once. 43 If notes are given for the purchase 
price, payable at a bank, the purchaser is not in 
default for not paying them until the notes are 
received at the bank. 44 

The time stipulated in the contract for payment 
by the purchaser may be extended by agreement of 
the parties, 45 which agreement may be oral 46 or 
written, 47 and an extension of time for payment 
may be implied. 42 The death of the vendor prior 


27. Or.—-House ▼. Riverton Coal & 
Development Co # 142 P. 343, 71 Or 
154. 

28. Md—Doering v. Fields, 50 A 2d 
553. 187 Md. 484 

66 C.J. p 676 note 39. 

Conditions precedent to payment see 
infra | 100. 

immediate payment permitted 

A provision, in contract for sale of 
land, for payment of balance of pur¬ 
chase price on or before 12 months 
from date permitted immediate pay¬ 
ment in cash and valid tender there¬ 
of by purchaser made it unnecessary 
to construe optional provision in con¬ 
tract as to deed of trust for part of 
the purchase price.—Mlcheli v Tay¬ 
lor, 169 P.2d 912, 114 Colo. 258. 

29. U.S.—Loud v. Pomona Land, etc, 
Co., Mich., 14 S.CL 928, 153 US. 
564, 38 L.EdL 822. 

66 C J. p 676 note 40. 

30. U.S —First Nat Bank of Wagen- 
er v. Glens Falls Ins. Co., of Glens 
Falls, N. Y, C.C.A.S.C., 27 F.2d 64. 

66 C.J. p 676 note 41. 

Time as of essence of contract gen¬ 
erally see infra 8 104. 

31. Md.—Doering v. Fields, 50 A. 2d 
553, 187 Md. 484. 

Obligation to make necessary efforts 

Purchasers were obligated to make 
the necessary efforts to consummate 
purchase of realty within period 
agreed on in contract for sale of 
realty and could not Bit by and do 
nothing and at expiration of period 


provided for payment of balance of 
purchase price claim a further in¬ 
definite period to consummate the 
purchase—Doering v. Fields, supra 

32. Tex—Copeland v. Bennett, Civ. 
App. 243 S.W.2d 264. 

33. Md—Doering v. Fields, 50 A 2d 
553. 187 Md. 484. 

66 C J. p 676 note 42. 

•‘Even where there is a stipulation 
as to the time for payment of the 
purchase price, equity does not gen¬ 
erally regard this as a condition 
which requires strict performance to 
entitle the purchaser to have the 
sale consummated "—Sealock v. 
Hackley, 45 A.2d 744, 746, 186 Md 49. 

34. Tex—Copeland v. Bennett, Civ. 
App , 243 S W 2d 264. 

35. Cal —Retsloff v Smith, 249 P. 
886, 79 Cal App. 443. 

66 C J. p 676 note 44. 

38. Fla — Lake Dorr Land Co. V. 
Parker, 140 So. 635. 

37. Fla.—Lake Dorr Land Co. V. 
Parker, supra. 

38. Tex.—Slaughter v. Roark, Civ. 
App., 244 S W.2d 698. 

66 C.J p 676 note 48. 

39. Tex.—Dauchy v. Devilblss, 37 
Tex. 93. 

66 C.J. p 677 note 49. 

40. NY.—Childs v. Smith, 46 N.Y. 
34. 

41. Pa.—Carson v. Cochran, 9 Phila. 

21 . 

66 C.J. p 677 note 5L I 
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42. Ga—Perry v. Paschal, 29 S E 
703. 103 Ga 134 

66 C J p 677 note 63. 

43. Colo—Linn v. Butler, 8 P. 688. 
8 Colo. 355 

66 C J p 677 note 53. 

44. Neb—Ballard v. Cheney, 26 N 
W. 687, 19 Neb 68—Robinson v. 
Cheney. 24 N.W 378. 17 Neb 673 

45. Cal —Hunt v. Mahoney, 187 P.2d 
43, 82 Cal App 2d 540. 

Implied agreement 

Where contracts for sale of bar 
and grill and real property on which 
they were located were contingent on 
issuance of liquor license to purchas¬ 
ers, and vendors agreed to cooperate 
with purchasers in procuring license, 
and purchasers knew nothing of 
pending charge against one vendor 
which prevented Issuance of license, 
there was an implied agreement that 
vendors would extend time for clos¬ 
ing of contracts to cover delay caused 
by such charge—De Cesare v. Oc- 
chluto, 64 N Y S 2d 676 

46. Cal.—Hunt v. Mahoney, 187 P.2d 
43. 82 Cal.App 2d 640. 

Pa.—Komig v. Heffner, Com.PL, 44 
Berks Co. 63. 

47. Cal.—Hunt v. Mahoney. 187 P.2d 
43, 82 Cal App 2d 540. 

Pa.—Komig v. Heffner, Com.Pl., 40 
Berks Co. 53. 

48. Cal.—Hunt v. Mahoney* 137 P.2d 
43, 82 Cal.App.2d 64 Ql 
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to the date of payment does not operate to extend the 
time of payment 49 

Absence of provision for time of payment . It is 
not necessary that a contract for the sale of realty 
contain a provision with respect to the time of pay¬ 
ment of the purchase price, 60 and in the absence of 
such a provision it will be construed as requiring 
payment at once, 61 or on demand, 62 or at least with¬ 
in a reasonable time, 62 or on delivery 64 or tender 66 
of the deed, and as constituting a cash sale. 66 

§ 100. -Conditions Precedent 

a. To conveyance or performance by ven¬ 

dor 

b. To payment or performance by pur¬ 

chaser 


a. To Oonvayance or Porf ormanoe hr Vendor 

(1) In general 

(2) Payment or tender of purchase mon¬ 

ey 

(1) In General 

The purchaser must first comply with any condi¬ 
tions precedent imposed by the contract before He Is 
entitled to a conveyance from the vendor. 

Any conditions imposed by the contract as con¬ 
ditions precedent to a conveyance by the vendor 
must be first complied with by the purchaser, 67 un¬ 
less the vendor has incapacitated himself to per¬ 
form his part of the contract , 68 and whether a con¬ 
dition is a condition precedent to the right to a con¬ 
veyance depends on the intention of the parties as 
shown by a proper construction of the contract 62 


49. Me—Simpson v. Pease. 63 Me 
497. 

50. Md—Trotter ▼. Lewis, 45 A.2d 
329. 186 Md. 528 

51. 6a.—Hawkins v Studdard. 63 S 
E 852. 132 6a 265. 131 Am S R 190 

Pa—Keible v Gebhart. Com.Pl, 36 
Berks Co 147. 

66 C J. p 676 note 33. 

Payment of taxes 

Where contract for sale of realty 
and improvements thereon together 
with certain implements, machinery, 
and )i\estock. provided that purchas¬ 
ers should pay taxes but did not 
specify time when taxes were to be J 
paid, a necessary implication existed 
that the taxes would be paid when 
they were due—Erickson v. Bastian. 
102 P 2d 310. 98 Utah 687. 

62. Pa.—Keible v. Gebhart. Com PI, 
36 Berks Co 147. 

Wis —Stuart v Crowley, 217 NW. 
719. 195 Win 47. 

53. Pa.—Keible v. Gebhart Com PI. 
36 Berks Co. 147. 

Reasonable time implied where con¬ 
tract does not specify time of pay¬ 
ment see Infra | 101. 

Md—Trotter ▼. Lewis, 45 A.2d 329, 
185 Md 528. 

Court will mot countenance unrea¬ 
sonable delay by purchaser in com¬ 
plying with terms of land contract 
or aid purchaser to obtain unfair 
advantage by being passive if value 
of property Is lessening or stable, and 
quickening Into activity only when 
value of property has risen.—Conrad 
v Lenox Realty Co.. 180 A. 639, 118 
N J Bq. 693—Cranwell v. Clinton 
Realty Co, 58 A. 1030, 67 N.J Eq. 640. 
64. Pa. —Keible v. Gebhart Com.Pl., 
36 Berks Co. 147. 

Cal—Winkler v Jerrue. 129 P. 804, 
20 Cal.App 655. 

66 C.J. p 474 note 34. 

M Iowa.— Ida County Savings Bank 


v. Johnston. 136 N.W. 225, 156 Iowa , 
284 

Pa.—Keible v. Gebhart Com.PL, 86 
Berks Co 147. 

Payment before delivery of deed 

Under agreement to sell land con¬ 
taining vendor’s covenant to execute 
warranty deed to be delivered to ven¬ 
dee on payment of purchase price on 
named day and vendee's covenant to 
pay purchase price, vendor could not 
require payment before delivery of 
deed to enable vendor to perfect his 
title.—Block v. Burch, Tex.Civ.App., 
77 S W.2d 572, error dismissed 
56- Pa.—Keible v. Gebhart Com.Pl, 
36 Berks Co 147. 

R I—Toti v. Gasb&rro, 142 A. 152, 49 
RI. 184 

66 CJ p 676 note 38. 

“Cash sale'* defined 

(1) “Cash sale" of real property is 
a completion of the transaction by 
the execution of a conveyance and 
the payment of the consideration at 
the same time, ending and closing 
the matter by one process. 

La.—In re Union Cent Life Ins. Co., 
23 So.2d 63. 208 La. 263. 

Pa-—Philadelphia, etc., R. Co. v Le¬ 
high Coal. eta. Co.. 36 Pa. 204, 210 

(2) “Cash sale" is a sale condition¬ 
ed on payment concurrent with de¬ 
livery of a deed. 

Me— Mears v. Biddle, 120 A. 181, 182. 
122 Me. 392. 

Or.—Hecketsweiler v. Parrett 200 P. 
2d 971. 974, 185 Or. 46. 

67. Ill—Cohen v. Kosdon, 84 N.E.2d 
368. 402 ni. 429 

Tex —Continental Southland Sav. & 
Loan Ass'n v. Jones, CivApp., 142 
S W 2d 401. 

66 C.J. p 677 note 57. 

Conditions precedent to action by 
purchaser: 

For breach of contract see infra S 
680. 

To recover purchase money see in¬ 
fra 89 558-661. 
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Mortgage loam 

Where contract for sale of prem¬ 
ises provided that If mortgage com¬ 
mitment could not be obtained with¬ 
in a certain time, contract was to be 
null and void, and purchaser claimed 
vendors* conduct indicated that they 
were willing to extend time for ob¬ 
taining loan but vendors’ letter, writ¬ 
ten after such period expired and be¬ 
fore loan was obtained, informed 
purchaser that contract was null and 
void, conduct prior to that time could 
not extend time for obtaining loan 
beyond date of letter—Cohen v. Kos¬ 
don. 84 N E 2d 358. 402 Ill 429. 
Payment and assumption, of loam 

Where vendor proposed in writing 
to sell a designated parcel of realty 
under terms calling for a specified 
sum in cash, the assumption of a 
designated loan by purchaser and 
payment of remainder on a specified 
day thereafter, when vendor would 
convey a good and sufficient title, 
which offer was accepted in writing 
by purchaser, a valid agreement re¬ 
sulted requiring payment by pur¬ 
chaser in manner agreed, and his 
assumption of specified loan before 
he could demand conveyance of title. 
—Gill eland v. Welch, 34 S.E.2d 517. 
199 G&. 341. 

58. Me—Miller v. Whittier, 82 Me. 

203 

59. Idaho—Beck v. Payne, 202 P. 

569, 34 Idaho 408 

66 C J p 677 note 59. 

Deposit under escrow agreement 

Where contract for sale of realty 
through media of escrow agent pro¬ 
vided that transaction was to be con¬ 
summated on December 15th, without 
fixing time In which purchaser was 
to make necessary deposit of money 
with escrow agent, purchaser was 
not obligated to deposit purchase 
money with escrow agent until dn*o 
fixed for consummation of the sale, 
and his failure to make a deposit be- 
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(2) Payment or Tender of Purchase Money 

Where such is the Intention of the parties, the pay¬ 
ment or tender of payment by the purchaser Is a con¬ 
dition precedent to the right to a conveyance. 

Payment or a tender of payment by the purchas¬ 
er is a condition precedent to the right to a convey¬ 
ance, 60 or to the vesting of title m him, 61 where the 
contract provides or clearly shows an intention that 
payment is actually to precede in point of time the 
making of the conveyance, or the vesting of title; 
otherwise not 62 So it has been held that payment 
or tender is a condition precedent where the con¬ 
tract provides that the conveyance is to be made 
on, 63 or at the time of, 64 payment, or whenever, 66 
or as soon as, 66 the purchase price is paid. Even 
where payment is not actually to precede but is to 
be concurrent with a conveyance and the acts are 
mutual and dependent, the purchaser cannot de¬ 
mand a conveyance without first making or tender¬ 
ing payment. 67 

It has been held that a contract, providing that 
the cash for the purchaser's notes is to be turned 
over to the vendor "before the deal is closed and 
the deed is signed," may be complied with by a si¬ 
multaneous signing and delivery of the deed and the 
payment of the money. 68 However, a payment 
or tender by the purchaser is not a condition pre¬ 
cedent where the covenants as to payment and con¬ 
veyance are independent, 69 or where the contract 
provides for a conveyance on a certain day with¬ 
out imposing any condition as to payment, 70 in which 
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case the vendor must convey at the time agreed on 
whether or not payment has been made. 71 So, if 
title is to be made "when called for,” without any 
reference to payment, the purchaser may demand a 
deed before payment is made; 72 and, if the ven¬ 
dor gives the purchaser an order for a deed on a 
third person who holds the legal title, and the or¬ 
der contains no condition as to payment, the deed 
cannot be withheld because the purchase money 
has not been paid. 73 On the other hand, it has been 
held that, where notes are given for the purchase 
price and the conveyance is to be made as soon as 
a patent is obtained from the United States, the 
purchaser cannot demand a conveyance without 
payment or tender if the patent is not obtained un¬ 
til after the notes fall due, although the stipulations 
are independent. 74 

b. To Payment or Performance by Purchaser 

(1) In general 

(2) Conveyance or tender by vendor 
(1) In General 

The vendor must perform any conditions which by 
the terms of the contract are conditions precedent to 
his right to demand payment of the purchase pried. 

The vendor must perform any conditions which 
by the terms of the contract are conditions preced¬ 
ent to his right to demand payment of the pur¬ 
chase price, 76 such as the making of improvements, 76 
the removal of encumbrances on the property, 77 the 
acquisition of a valid title, 78 or the perfection of 


fore that date did not entitle vendor 
to repudiate the sale agreement.— 
Unger v. Chaves, Ohio App., 113 N.E 
2d 753. 

60. Cal—Tesseyman v. Fisher, 248 
P 2d 471, 113 Cal App 2d 404. 

Ga —Gilleland v. Welch, 34 SE 2d 
517, 199 Ga. 341. 

66 C J p 677 note 60. 

61. Cal.—Meslck v. Sunderland, 6 
Cal. 297. 

66 C J p 678 note 61 
63. Pa—Club Liaundry A Cleaning 
Co v. Murphy, 109 A. 622, 266 Pa 
183 

66 C J. p 678 note 62. 

63. Cal—California Real Estate Co. 
v. Walkup, 150 P. 385, 27 CaLApp. 
441. 

66 C.J. p 678 note 63. 

64. Colo.—Bailey v. Lay, 33 P. 407, 
18 Colo. 405. 

66 C.J. p 678 note 64. 

66. Ky.—Passmore v Moore, 1 J.J. 
Marsh. 591. 

66. S.D.—Keller v Garneaux, 180 N 
W. 779. 43 S D. 481. 

66 C.J. p 678 note 64. 


67. SD—Geister v. Brown. 207 N. 
W. 98, 49 S.D. 262. 

66 C.J. p 678 note 67. 

Conveyance and payment as concur¬ 
rent actB generally see infra 8 102. 

68. Tex —Athens v. Hurlock, Civ. 
App. 156 SW. 1145. 

69. Mo—Simonds v. Beauchamp. 1 
Mo 589. 

66 C.J. p 678 note 69. 

70. Mo.—Simonds v. Beauchamp, 
supra. 

N.Y —Bennet v. Pixley, 7 Johns. 249. 

71. Ky —Herndon v. Venable, 7 
Dana 371. 

66 C.J. p 678 note 71. 

72. N.C—Simmons v. Spruill, 56 N. 
C. 9. 

73. Ky —Owings v. Brown, 5 T.B. 
Mon 462. 

74. Ala.—Duncan v. Jeter, 5 Ala. 604, 
39 Am D 342. 

75. Cal —Liifton v. Harshman. 182 P. 
2d 222, 80 Cal.App 2d 422. 

Or—Winslow v. Gil strap, 82 P 2d 767, 
147 Or. 374. 
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Wash—Kolosoff v Turri, 176 P 2d 
439, 27 Wash 2d 81. 

66 CJ. p 678 note 76. 

Conditions precedent to action by 
vendor: 

For damages see infra || 529. 530 
For recovery of: 

Possession see infra I 466. 
Purchase money see infra f 481 
To enforce lien see infra | 424. 
Time of payment dependent on con¬ 
tingency see supra 9 99 c 



Cal.—Schwerin Estate Realty Co. v 
Slye, 159 P 420, 173 CaL 170 

N.Y—Audrey-Grace Corp. v. Entroc 
Realty Corp., 38 N.E.2d 476, 287 N 
Y. 150. 

66 C.J. p 678 note 78 [e]. 

76. Ala —Catanzano v. Hydinger, 
170 So. 214, 238 Ala. 116. 

77. Idaho—Roberts v. Harrill, 247 
Pi 451, 42 Idaho 556. 

66 C.J. p 679 note 77. 

78. Me—Saunders v. Curtis, 75 Me 
4*3. 

66 G.J. p 679 note 78. 
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the title. 7 * So, where the vendor contracts to con¬ 
vey land free of defects of title, the purchaser need 
not tender the purchase money on the day stipulat¬ 
ed if the vendor is not then able to give good title ; 80 
and, if the furnishing of an abstract showing a 
good, 81 marketable, 82 and unencumbered 83 title, or 
the vendor’s interest in the property, 84 is imposed 
on the vendor, compliance with such condition is 
a condition precedent to payment of the price. 

A contract providing that an abstract shall be 
furnished impliedly requires a merchantable title 
to be tendered before the purchase money can be 
demanded, 88 and, where payment is to be made on 
a certain date on approval of title by the purchas¬ 
er’s attorney, the vendor must show a merchantable 
title before that date, although the contract does 
not expressly so provide. 88 Where a contract re¬ 
quires a school distnet to pay for lands purchased 
“as soon as money is available out of the sale of' 
bonds, “and not later than” a specified date, the dis¬ 
trict’s liability to pay becomes absolute on that date, 
and is not contingent on the sale of the bonds. 87 

(2) Conveyance or Tender by Vendor 

A conveyance by the vendor may be a condition 
precedent to the payment of the purchase price. 

Whether a conveyance by the vendor is a con¬ 
dition precedent to the payment of the purchase 
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price depends primarily on the intention of the par¬ 
ties as shown by a construction of the contract. 88 
Conveyance is a condition precedent to payment 
where the contract provides that the conveyance is 
to be made on a day prior to that appointed for 
payment, 89 or that it is to be made on a certain 
date, and that payment is to be made when or as 
soon as the conveyance is executed. 90 An agree¬ 
ment “to pay on demand when quitclaim is present¬ 
ed,” 91 or to pay within a reasonable time after a 
marketable title is presented, 92 imposes no obliga¬ 
tion on the purchaser to pay until a quitclaim deed 
in the one case, or a marketable title in the other, 
is tendered; and where it is provided that pay¬ 
ment shall be made “on the day of the execution” of 
the conveyance, the vendor must first make or ten¬ 
der a conveyance before he is entitled to payment. 93 
If payment is to be made in installments and the 
conveyance is to be made on payment of the first 
installment, it is a condition precedent to the pay¬ 
ment of the subsequent installments; 94 and, al¬ 
though the conveyance is not actually to precede 
the payment, if the acts are to be concurrent and are 
mutual and dependent, the vendor cannot demand 
payment without tendering a deed or showing a 
readiness to convey. 95 

A conveyance is not a condition precedent to the 
right to demand payment if the covenants are indc- 


79. Tex —Slaughter v Roark. Civ 
App. 244 S W 2d 698. error refused 
no reversible error. 

66 C J p 679 note 79 
Marketability of title 

Where contract for sale of realty 
provided that if title to realty should 
not prove marketable and \ endors 
should not perfect title within 90 
days, purchaser should have option 
of demanding and receiving back his 
deposit, marketability of title was a 
condition precedent to payment of 
purchase price —Hunt v. Mahoney. 
187 P.2d 43. 82 Cal App 2d 540. 

80. Or—Winslow v. Gilstrap, 32 P. 
2d 767. 147 Or 374. 

W.Va —Lathrop v Columbia Col¬ 
lieries Co. 73 SB. 299. 70 WVa 58. 

81. Wis—Peper v. Eveland, 272 N. 
W. 11, 224 Wis. 267. 

66 C.J. P 679 note 82. 

Duty of vendor to furnish abstract 
of title generally see infra 8 222 
Abstract or policy of title insurance | 
Wash — Koloeoff v. Turri, 176 P.2d 
439. 27 Wash.2d 61. 

88. Mo—Parkhurst v. Lebanon Pub 
Co.. 204 S.W.2d 241. 256 Mo. 934. 
Merchantable abstract of title or 
guaranty policy 

Where contract provided that ven¬ 
dor should within 16 daye furnish a 


merchantable abstract of title or a 
guaranty policy and that, when title 
papers were furnished, purchaser 
should close deal within ten days If 
title was merchantable, vendor's ten¬ 
der of a deed and a title policy, which 
had not been brought down to date, 
with a demand that purchaser pay 
over the cash, did not warrant can¬ 
cellation of contract for purchaser's 
refusal to make immediate payment 
even if vendor made a sufficient ten¬ 
der of deed and a guaranty policy 
brought down to date, purchaser was 
still entitled to time specified in con¬ 
tract in which to accept deed and 
pay balance of purchase price—Sle- 
zak v. Fleming. 64 NE 2d 734. 392 
Ill. 387 

83. Cal —Adaian v Boranian, 211 P. 
806. 69 Cal.App. 703 

Or.—Winslow v. Gilstrap, 32 P.2d 
767, 147 Or. 374. 

84. US.—Martin v. Gulf Coast Or¬ 
chard A Products Co., CCA Miss, 
279 F 8. 

66 C J P 679 note 84. 

85* Wis.—Russell v. Ives, 178 N.W 
300. 172 Wis. 123. 

86 . Tex.—Sweet v. Berry, Civ.App., 
236 S W. 531. 

66 C J. P 679 note 86. 

Time of furnishing abstract of title 
generally see infra | 226. 
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87. Idaho—Smith v. Independent 
School Dist. No. 26J, 282 P. 84, 48 
Idaho 295. 

88. NY —Green v Foreman. 53 N.Y. 

S 2d 863 

Tex—Perry v. Rice. 10 Tex. 367. 
Conveyance or tender as condition 
precedent to action for purchase 
price see infra 8 481. 

89. Ky —Corpus Juris Quoted In 
Mercer v. Federal Land Bank of 
Louisville, 188 S.W.2d 489, 493, 300 
Ky. 311. 

66 C.J. p 679 note 90. 

90. Ky— Corpus Juris quoted In 

Mercer v. Federal Land Bank of 
Louisville, supra. 

66 C J. p 679 note 91. 

91. Ill —Glos v. Wilson, 64 N.E. 
734. 198 Ill. 44. 

92. Or.—Lockhart v. Feirey. 115 P 
431. 59 Or. 179. 

93. Va—Spindle v. Miller. < Munf 
170, 20 Va. 170. 

94L N.Y.—Burwell v. Jackson. 9 N 
Y. 535, SeULNotes 243—Grant v. 
Johnson, 5 N.Y. 247. 

95* Fla.—Harper v. Bronson, 139 So. 

203, 104 Fla. 75. 

66 G.J. p 680 note 96. 

Concurrent acts generally see Infra 

| 102 . 
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pendent, 96 as in the case of a provision for pay¬ 
ment of one or more installments of the price prior 
to the delivery of the deed, 97 or where the contract 
fixes the time of payment but does not specify the 
time for making the conveyance, 98 or leaves it de¬ 
pendent on some uncertain event or contingency 
which may happen either before or after the time 
fixed for payment. 99 So, where payment of the 
purchase money is to be made on a specified day 
which is to, or may, arrive before that day fixed 
for the conveyance, a conveyance is not a condition 
precedent to the right to recover the money. 1 

§ 101. —- Reasonable Time Implied 

a. In general 

b. Performance of conditions precedent 

or other acts 


a. In General 

Where the contract for the sale of land does not 
specify the time of performance, er the terms as to 
time are Indefinite, a reasonable time will ordinarily be 
implied. 

If the contract of sale does not specify the time 
of performance, 2 or the terms as to time are indefi¬ 
nite, 3 as where the vendor agrees to convey “soon” 4 
or the vendee agrees to pay the purchase price 
“promptly,” 5 a reasonable time will ordinarily be 
implied. In other words a reasonable time for per¬ 
formance will be allowed, 8 and performance within 
a reasonable time will be required. 7 What is a rea¬ 
sonable time necessarily depends on the facts and 
circumstances of the particular case. 9 

The rule permitting and requiring performance 
within a reasonable time applies both to the time 
for making and executing the conveyance by the 
vendor, 9 and to the time for making or tendering 


96L Go. —Chastain v. Platt. 143 SB 
378, 166 Ga 307. mandate conform¬ 
ed to 144 S.B. 223, 38 Ga.App. 454 
66 C.J. p 680 note 97. 

97- NT—Loewer Realty Co v. Pal- 
ladino, 235 N.T.S 243, 226 App. 
Div. 391—Bryan L Kennelly. Inc, 
v. Shapiro, 226 N Y.S 692, 222 App. 
Div 488, affirmed 166 N.B. 309. 250 
NY. 524. 

98. Va—Bailey v. Clay, 4 Rand. 346. 
25 Va. 346. 

99. Tex—Perry v. Rice, 10 Tex 367. 

1. N Y.—McNeil v. Goldstein, 260 N. 
YS 852. 237 App Div. 129. 

2. Conn —Texas Co. v Crown Pe¬ 
troleum Corp, 75 A.2d 499. 137 
Conn. 217. 

Mass—Kattor v. Adams, 84 NE 2d 
124. 323 Mass. 686—Marlowe v. 
O’Brien, 73 N.E.2d 589. 321 Mass 
384. 

NJ—Aboczky v. Stier, 18 A.2d 262. 
126 N.J.Law 109. 

ND—Jessen v. Pingel, 257 N.W. 2. 65 
ND 209. 

Or.—Sexton v. Berenson, 205 P.2d 
146, 186 Or 122 

Pa.—Kravitz v. Upper Darby Build¬ 
ing & Loan Ass'n Trustees, Com. 
PL, 32 Del Co 311—Bek v. Eck, 
Com.PL, 4 Lycoming Co. 211. 

R.I.—Durepo v. May, 64 A.2d IS, 73 
RX 71. 172 A.L R 429. 

66 C.J. P 680 note 4. 

"If no time is stipulated it is usu¬ 
ally Implied that either party is giv¬ 
en the right to demand performance 
of the other and to place him in de¬ 
fault If he fails to perform within a 
reasonable time."—Trotter v. Lewis, 
45 A.2d 329, 333. 185 Md. 528. 



was presumed —Barden v. Sarkin, 63 
A 2d 913. 73 R I. 170. 

(2) In absence of provision in land 
contract as to time for closing of 
deal, law will presume that contract 
was to be closed within a reasonable 
time—G&lletta v. Zuckerman, 122 N 
Y S 2d 10. 

3- Pa—Bridge v. Bridge. 32 Pa 
Dist. & Co. 565 
66 C J. p 680 note 5 

“As soon as possible," "as soon as 

convenient," etc. 

Where a contract calling for the 
payment of a certain sum provides 
that it is to be paid "as fast as pos¬ 
sible," “as soon as convenient" and 
“as" the purchaser “can." the con¬ 
tract will be construed to allow the 
payor a reasonable time within which 
to make payment—Bridge v. Bridge. 
32 Pa Dist A Co 565. 

4. Kan.—Sanford v. Shepard. 14 Kan. 
228. 

8. SC—Davenport v. Latimer, 31 S. 
E. 630, 53 S C. 563 

6. US —General Am. Life Ins Co. v. 
Natchitoches Oil Mill, C C.A.La, 
160 F 2d 140. 

N J.—Paradiso v. Masejy, 69 A.2d 16, 
3N.J 110 

Ohio.—Patterson v. McComas. App., 
37 NE 2d 656. 

Tex—Buehring v. Hudson. Civ.App., 
219 SW.2d 810, error refused. 

66 C.J. p 680 note 8. 

Closing of contract 

In the absence of a fixed time for 
closing a contract for the sale of 
realty, the law provides that the con¬ 
tract shall be closed within reason¬ 
able time—McWilliams v. Mu I grew, 
118 N.Y.S.2d 422, 204 Misc. 661, af¬ 
firmed 129 N.Y.S.2d 801, 205 Misc. 
90. 

7. Cal.—Hill v. State Box Co., 249 
P.2d 902, 114 Cal.App.2d 44. 
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Idaho—Worm ward v. Taylor, 221 P. 

2d 686. 70 Idaho 450. 

66 C J p 680 note 9 
Right to repurchase 

If the vendor reserves the right to 
repurchase, and no time is fixed, such 
right must be exercised within a 
reasonable time—Beck v. Blue. 42 
Ala 32. 94 Am D 630. 

0, Pa.—Kravitz v Upper Darby 
Building A Loan Ass'n Trustees. 
Com PI. 32 Del Co 311 
R I—Durepo v. May. 54 A.2d 15. 73 
R.I 71. 172 A.LR. 429. 

66 C J. p 680 note 10. 

Time held not reasonable 

Where the time for closing of con¬ 
tract for sale of realty had been post¬ 
poned by request or inertia for more 
than two months, an attempt by the 
purchaser to set a new and final clos¬ 
ing date two weeks from the time of 
such notice, was not a reasonable 
time, particularly in view of fact that 
notice changed the place for closing 
title and demanded a deed free and 
clear of all encumbrances contrary 
to provisions of original contract — 
Paradiso v. Mazejy. 69 A.2d 15, 3 N 
J. 110. 

9. Ky.—Sullivan v. Esterle, 268 S.W. 
2d 919. 

Mass—Epdee Corp v. Richmond. 75 
NE.2d 238. 321 Mass. 673. 

SC—Speed v. Speed, 49 S.B.2d 588. 
213 S C 401. 

Wash —Karr v. McAvoy, 28 P.2d 118. 

175 Wash. 824. 

66 C.J. p 681 note 1L 
Delivery of title or deed 
Cal—Schmidt v. Callero. 218 P.2d 80. 
97 Cal. App. 2d 582. 

La.—Fox v. Doll, 59 So.2d 448, 221 
La. 427 

NY.—McWilliams v. Mulgrew, 118 
N.Y.S.2d 422, 204 Misc. 561. af¬ 
firmed 129 N.T.S.2d 201, 205 Misc. 


(1) Where agreement for sale of 
realty fixed no time for completing 
the sale, a reasonable time therefor 
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payment by the purchaser. 1 ® Where some precedent 
act or demand is necessary, the rule applies to the 
time of performance after such act is done, or such 
demand has been made, 11 and a previous refusal to 
perform does not deprive the vendor of a reasona¬ 
ble time after demand in which to perform, should 
he change his mind. 11 So where the performance 
is to take place on the happening of a certain event, 
tender must be made within a reasonable time after 
the happening of such event. 13 It has also been 
held that, where time for performance is not fixed, 
the vendor may, by notice to the purchaser, limit him 
to a reasonable time to perform, 14 and that, after 
performance by the vendor has been long delayed, 
the purchaser has a right to fix a reasonable time 
within which the vendor should perform, or be in 
default. 16 
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k Performance of OMdttten* Pwwtot or 
Other Acta 

Th# rule allowing a reasonable time for performance 
applies to the time within which any condition precedent 
la to be performed or within which a contingency on 
which the transaction depends Is to happen. 

The rule allowing a reasonable time with respect 
to the performance of a contract for the sale of land 
also applies to the time within which any condi¬ 
tion precedent is to be performed, 16 or within which 
a contingency on which the transaction depends is to 
happen, 17 and to the performance of various acts 
which may affect the rights of the parties, 18 such 
as the furnishing of an abstract of title, 18 or mak¬ 
ing a survey, 20 the making of improvements, 11 or 
any act which is to precede or may affect the time 
of conveyance or payment, 22 or which one of the 


90—Patashna v. Silver. 81 N T S 2d 
717. affirmed 79 N.Y.S.2d 305. 273 
App Div 971 

Pa—Glover v. Grubbs. 80 A 2d 75, 
367 Pa. 257—May v Light. Com. 
PI, 4 Lebanon 269—Fleming v. 
Strayer. Com PI, 2 Lebanon 252— 
York County Institution Dist v 
Jones. Com PI., 61 York Leg Rec. 
25 

10l Ariz—-Haralson v. Rhea, 259 P. 
2d 246. 76 Ariz 74 

Pa.—Marshall Const Co v. Forsyth, 
57 A 2d 902. 359 Pa 8—Bridge v. 
Bridge. 32 Pa Dist & Co 565 
SD—Boekelheide v Snyder, 26 N. 

W 2d 74. 71 S D. 470. 

66 C J p 681 note 12. 

1L Okl—Bertrand v. Appleby, 275 
P. 341. 135 Okl 237. 

66 C J. p 681 note 13 
DaliTarf of Assd on demand 

Where contract for sale of realty 
did not fix time for passing title, the 
contract would be construed to pro¬ 
vide for delivery of deed on demand, 
within reasonable time, accompanied 
by a tender of balance of purchase 
price—Monahan v. McEUigott, 41 
A.2d 399. 136 N.J Eq. 306, affirmed 44 
A.2d 30. 137 N.J.Eq. 176. 

12. Minn.—Porter v. Montgomery. 1 
N.W. 844. 26 Minn. 118. 

13. Me —Howe v. Huntington, 15 
Me. 350. 

11 Vt—Smead v. Lamphear, 86 A 
1005, 87 Vt. 1. 

IS. Kan.—O'Harro v. Akey, 168 P 
854. 98 Kan. 511. 

13. N.Y.—Silverman v. Alport, 125 
N.Y.S.2A 602. 282 App.Dlv. 631. 

66 C.J. p 682 note 19. 

17. Pa.—Dark v. Johnston. 93 Am 

D. 732. 65 Pa. 164. 

66 C. J. p 682 note 20. 

Finding suitable dwelling 

Where agreement of sale provided 
that possession of farm would be 
given as soon ns legally possible 

•1C. J.&—63 


after vendors had found a suitable 
place to live, two years and five 
months was ample time for vendors 
to find a new home, and conveyance 
would be compelled —Glover v. 
Grubbs. 80 A.2d 75. 367 Pa 257. 

18. Utah.—Commercial Sec Bank of 
Ogden v. Johnson. 173 P.2d 277, 110 
Utah 342. 

Completion and operation of plant 

Where contract for sale of ware¬ 
house required purchasers to com¬ 
mence construction of an industrial 
plant on premises in less than 30 
days and contemplated completion 
and operation of plant within a rea¬ 
sonable time, time loss by financial 
troubles of corporation organized by 
purchasers and by personal difficul¬ 
ties of purchasers was time taken 
from reasonable time allowed for 
fulfilling contract—Commercial Sec. 
Bank of Ogden v. Johnson, supra. 

19. Miss—Vanlandingham v. Jenk¬ 
ins. 43 So 2d 578. 207 Miss. 882. 

66 C.J. p 682 note 21. 

Seasonable time in view of otareuau 

Where contract for sale of realty 
contains a stipulation obligating ven¬ 
dor to furnish an abstract of his ti¬ 
tle to purchaser, but no particular 
time is fixed in which it Is to be fur¬ 
nished, an implication arises that 
abstract is to be furnished within a 
reasonable time in view of all the 
circumstances, and compliance by the 
purchaser with this Implication is 
1 obligatory.—Vanlandingham v. Jenk¬ 
ins, supra. 

tenet 

Parties to installment contract for 
sale of realty by their conduct in¬ 
terpreted provision that vendor would 
furnish purchaser abstract of title 
showing marketable title as requir- 
ng abstract to be furnished immedi¬ 
ately after execution of contract, and 
such Interpretation was re aso n able.— 
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Parkhurst v. Lebanon Pub. Co„ 204 
S W 2d 241, 356 Mo 934. 

20. Ill—Hamilton v. Scully, 8 N.E. 

767. 118 Ill 192 

21. Ala.—Catanzano v. Hydinger. 

170 So. 214, 233 Ala. 116. 

66 C J p 682 note 23 [g] 

Five years or within reasonable time 

Where contract for conveyance of 
realty provided that installments on 
purchase price should be completed 
within five years and that time was 
of the essence, parties intended that 
vendor's covenant to make certain 
improvements should be performed 
within five years or within reason¬ 
able time.—Palmer v Fox. 264 N.W. 
361, 274 Mich. 252, 104 A.L R. 1057. 

22. Mont—Hart v. Barron, 204 P. 

2d 797, 122 Mont. 350. 

66 C.J. p 682 note 23. 

Procuring loan 

(1) Where a land contract pro¬ 
vided that the vendor should procure 
a loan on the land for the purchaser, 
without stipulating time, he had a 
reasonable time within which to pro¬ 
cure it.—Moran v. Young, 18 S.W.2d 
323, 179 Ark. 678. 

(2) Where purchaser obligated 
himself to pay vendor a specified 
sum at or before execution of con¬ 
tract, pay taxes for a designated 
year and pay balance on approval of 
title and completion of loan applied 
for, there being no time stated in 
contract for completion of loan, pur¬ 
chaser had a reasonable time within 
which to complete loan, but such rea¬ 
sonable time did not extend beyond 
date when existing lease on land waa 
to expire and purchaser was to take 
over and have possession.—Hart v. 
Barron, 204 P.2d 797. 122 Mont. 359. 

(3) Under contract for sale of land 
which provided that payment to ven¬ 
dor would be made upon purchaser's 
securing land loan, procuring of loan 
was not condition precedent to poor- 
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parties may do at his option. 1 * 

If the purchaser is entitled to an examination 
of the title, a reasonable time therefor will be im¬ 
plied; 14 and, where the purchaser is to perform 
certain covenants and conditions before demand 
and conveyance, the vendor is entitled to a reason¬ 
able time after demand m which to ascertain if they 
have been performed. 25 So, also, if the contract is 
made with reference to the existence of such con¬ 
ditions, the vendor is entitled to a reasonable time 
within which to remove an encumbrance, 26 perfect 
a defective title, 27 or even to acquire title to the 
land. 21 On the other hand, it has been held that, 
where the vendor has no title at the time fixed for 
performance, he is not entitled to a reasonable time 
to acquire title, 29 and that, where the vendor’s title 
is defective at the time specified for performance, 
he is not entitled to a reasonable time to perfect 
his title. 30 

§ 102. -Concurrent Acts 

a. In general 
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b. Payment to be made in installments 

c. Rights and duties of parties where acts 
are to be concurrent 

a. In General 

The acts required to M performed by the vendor 
and purchaaer under a contract for the tale of realty 
are concurrent where covenants in the contract are 
mutual and dependent. 

Where covenants in a contract of sale are mutual 
and dependent, the acts required to be performed by 
the vendor and purchaser are concurrent, 31 and the 
intention of the parties, as shown by a construction 
of the contract, governs in determining whether the 
covenants are dependent or independent, as dis¬ 
cussed infra § 109, and the acts to be performed 
concurrent, or otherwise. 32 This rule applies in de¬ 
termining whether the conveyance by the vendor 
and the payment of the purchase price by the pur¬ 
chaser are to be concurrent acts ; 33 but unless then 
is something m the contract to show an intention 
to the contrary, they will be regarded as concur¬ 
rent 34 The conveyance and payment will, there¬ 
fore, be regarded as concurrent, not only where the 


ment, and purchaser's obligation to 
pay became fixed, and vendor could 
recover payment, after expiration of 
reasonable time to obtain loan.— 
Woods v. Peery, Tex.Civ App, 86 S. 
W.2d 655, error dismissed 

23. TT.S—General Am Life Ins. Co. 
v Natchitoches Oil Mill, C.CALa, 
160 F.2d 140. 

66 C.J. p 683 note 24. 

Optional method of payment 

Where contract contained optional 
method for payment of balance but 
stated no time within which option 
must be exercised, reasonable time 
was implied.—Marshall Const. Co. v. 
Forsyth, 57 A.2d 002, 359 Pa. 8. 

24. Ala —Southern Land Develop¬ 
ment Co. v. Meyer, 159 So. 245, 230 
Ala. 40. 

Wis—Peper v. Eveland, 272 N.W. 11, 
224 Wis 267. 

66 C J p 683 note 25. 

25. Me—Fisk v Williams, 75 Me. 
217. 

98. Ga—Mendel t. Leader, 71 S.E. 

753, 136 Ga. 442 
66 C.J. p 683 note 27. 

27. Or—Corpus Juris o&tad in Ford 
v. White, 172 P.2d 822, 825, 179 Or. 

490. 

66 OJ. p 683 note 28. 

28. Ala.—Skinner v. Bedell, 32 Ala. 

44. 

66 G.J. P 688 note 29. 

29. Iowa.—Webb v. Hancher. 102 N. 
W. 1127, 127 Iowa 269. 

66 C.J. p 688 note 80. 

80L Minn.— Gregory v. Christian, 44 


NW 202, 42 Minn 304, 18 Am S R 
507 

66 C J. p 683 note 31 

31. S.D—Benton v. Davison, 212 N. 
W. 500. 51 S D 91—Moter v. Hersh- 
ey. 205 N W. 239, 48 S D 493. 

Dependent and independent covenants 
generally see infra 8 109. 

32. Mich.—Palmer v Fox, 264 N.W. 
361, 274 Mich 252, 104 A L R 1057. 

Okl—Kendall v. Hastings, 198 P.2d 
998. 200 Okl. 643. 

66 C J. p 683 note 35. 

Zmprovemente by vendor 

(1) Where defendant vendor agreed 
to put in certain improvements on 
the lots to be conveyed within the 
time that plaintiff buyer was paying 
purchase-price installments, defend¬ 
ant’s agreement to complete the im¬ 
provements was a condition concur¬ 
rent with the buyer's agreement to 
pay the last installment—Walker v. 
Harbor Business Blocks Co., 186 P. 
356, 181 Cal 773. 

(2) Where contract for conveyance 
of realty provided that, on payment 
of purchase price and surrender of 
purchase contract by vendee, vendor, 
who had covenanted to make im¬ 
provements, would deliver deed for 
property, contract contemplated that 
covenants for payment of price and 
improvements should run concurrent¬ 
ly so as to require performance of 
covenant to Improve as condition to 
recovery of price.—Palmer v. Fox, 
264 N.W. 361, 274 Mich. 252, 104 A.L. 
R. 1057. 

(3) Where Installment contract for 
purchase of realty required vendor 

994 


to provide for water being piped for 
household purposes, vendor's cove¬ 
nant to make water connection and 
purchaser's covenant to pay install¬ 
ments were concurrent covenant*- 
and vendor's making of the connec¬ 
tion was a material part of consid¬ 
eration supporting purchaser's prom¬ 
ise to pay purchase price—Williams 
v Ryan, 130 P 2d 467, 55 Cal App 2d 
189. 

33. Cal—Brant v Bigler, 208 P 2d 
47. 92 Cal App 2d 730—King v 

Stanley, 197 P.2d 321, 32 Cal.Apr 
2d 584 

Ill —Chicago Title St Trust Co v 
Wabash-Randolph Corp., 51 N E 2d 
132, 384 Ill. 78. 

Md—Trotter v. Lewis. 45 A 2d 329. 
185 Md 528 

Okl—Kendall v Hastings, 198 P 2d 
998, 200 Okl. 643 

S.D.—'Vaughn v Rosencrance, 38 N 
W.2d 822. 73 S D 36. 

66 C.J. p 684 note 36. 

31 Ala.—Cay v. Ferrell, 195 So 
224, 239 Ala. 297. 

N.J.—Bernstein v. Rosen z we ig, 62 A 
2d 147, 1 N.J.Super 48 
Okl.—Kendall v. Hastings, 198 P 2d 
998, 200 Okl. 643. 

Pa.—Kravitz v. Upper Darby Build¬ 
ing St Loan Ass'n Trustees, Com 
PI. 32 DeLCo. 311 

Tenn.—Williams v. Title Guaranty 
Sc Trust Co., 212 S W.2d 897. 81 
Tenn.App. 128. 

Utah—Johnson v. Jones, 164 P2d 
893. 109 Utah 92. 

66 C.J. P 684 note 87. 
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same date is specified in the covenant to convey and 
the covenant to pay, 85 or the contract provides that 
the conveyance is to be made on payment of the 
purchase price, 86 or as soon as payment is made, 87 
or that the payment is to be made on delivery of 
the deed, 88 or contains other terms and provisions 
indicating an intention that these acts are to be per¬ 
formed concurrently, 88 but also where no time or 
order of performance is specified. 40 Where the time 
fixed for performance has passed, with no perform¬ 
ance or offer to perform by either party, although 
time is of the essence of the contract, the time of 
performance becomes indefinite, although remain¬ 
ing mutual and dependent. 41 Where payment and 
delivery of deed are to be performed concurrently 
the title does not pass until performance. 42 

b. Payment to Be Made in Installments 

Where payment on a contract for the sale of land 
is to be made in installments the intention of the par- 
ties controls as to whether the conveyance is to be con¬ 
current with the payment of any particular installment. 

Where payment on a contract for the sale of 
land is to be made in installments the intention of 
the parties controls as to whether the convey¬ 
ance is to be concurrent with the payment of 
the first, last, or any particular installment. 43 If 
the contract provides that the conveyance is to be 
made on the payment of the first installment, the 
conveyance and the pa>mcnt of that installment are 
concurrent, 44 and if the convexancc is to be made 
on payment of the last installment, the pa>ment of 
the last installment and the delivery of the deed 
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are concurrent acts ; 45 but this is not true where the 
final payment is to precede the execution of the 
deed, 46 and so, where one or more installments of 
the price are to be paid pnor to the date set for de¬ 
livery of the deed, the acts to be performed are not 
concurrent and the vendor may sue for installments 
when due, without tendering a deed. 47 Where it 
appears that the conveyance is not to be made until 
the entire purchase price is paid, while the cove¬ 
nants as to the payment of the prior installment are 
independent, the conveyance and the payment of the 
last installments are to be concurrent, 48 although 
some contracts have been construed as allowing a 
reasonable time for the conveyance after payment 
of the last installment. 49 The fact that covenants 
for intermediate payments are independent will not 
control the intention of the parties to make the final 
payment conditional on complete performance. 50 

c. Bights and Duties of Parties Where Acts Are 
to Be Concurrent 

Where the acts to be performed by the respective 
parties to a contract for the sale of land are mutual 
and concurrent, neither party is bound to perform hie 
part of the agreement in advance of the other, and 
neither can put the other in default without performing 
or offering to perform on his part. 

If the conveyance and payment, or other acts to 
be performed by the respective parties to a con¬ 
tract for the sale of land, are mutual and concur¬ 
rent acts, neither party is bound to perform his part 
of the agreement in advance of the other, 51 and nei¬ 
ther can put the other m default without perform¬ 
ing or offering to perform on his part, 52 even though 


35. Mo—Sims v. Spelm&n, 232 SW 
1071. 209 Mo App 186 

€0 C.J. p 684 note 38 

36. Cal —Caspar Lumber Co v 
Stowel 1, 98 P.2d 744. 37 Cal.App 2d 
58. 

III.—Chicago Title & Trust Co v 
Waltash-R&ndolph Corp. 51 N E 2d 
1 * 1 *> 111 711 

NT-Pipalskl v Lee, 71 NTS!d 
349. affirmed 87 NTS 2d 934. 275 
AppDl\ 741. 

66 C.J p 684 note 39. 

37. Cal —Hill v. Grigsby. 35 Cal. 656. 
Ohio—Webb v. Stevenson. 6 Ohio 282 

38. Fla.—Vance v. Roberts. 118 So. 
205. 96 Fla. 379. 

Wis.—Douglas v. Vorpahl, 166 N.W. 
833, 167 Wis. 244. 

38. U.S.—Wuchner ▼. Goggin, C.A. 

Cal., 176 F.2d 261. 

66 C J. p 684 note 42. 

CMwmm exchange of deed sad ti¬ 
tle policy with mommy 
U.S.—Wuchner v. Goggin. C.A.Cal, 
175 F.2d 261. 

Satire amount Ana 
Where the vendors allow the en¬ 


tire amount called for by the con¬ 
tract to become due. the payment of 
the price and the tender of the deed 
become concurrent conditions —Bas¬ 
sett v Johnson. 211 P 2d 939. 94 Cal. 
App 2d 807—Grimes v Steele, 133 P. 
2d 874. 56 Cal.App 2d 786. 

40. Or.—Bloech v. Hyland Homes 
Co. 274 P. 318, 128 Or. 292. 

66 C J. p 685 note 43. 

41. Wash —Ready v. Sound Inv. Co., 
116 P. 1093, 64 Wash 422. 

42. Ill—Chicago Title & Trust Co. 
v. Wabash-Randolph Corp., 51 N.E. 
2d 132, 384 111. 78. 

43. N.Y.—Glenn v. Bossier, 50 N.E 
785, 166 N Y. 161. 

66 C J. p 685 note 47. 

Deferred payments generally see in¬ 
fra 8 103. 

Uadcr acceleration dance in con¬ 
tract for sale of real property, all 
payments required by contract hav¬ 
ing become due, covenant on vendor's 
part to convey by good and suffi¬ 
cient warranty deed became concur¬ 
rent with that on part of purchaser 
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to pay.—Falde v. Chadwick, 37 N.W. 
2d 622. 72 S.D. 563. 

44. Ill.—Gemsh v. Maher, 70 Ill. 
470 

Ky—Jackson v. Speed, 2 Duv. 426. 

45. Wash—Gill more v. Green. 225 
P 2d 998. 39 Wash 2d 431. 

66 C.J. p 685 note 49. 

46. Or—Booth-Kelly Lumber Co. v. 
Oregon & C R Co, 243 P. 773. 117 
Or. 438, certiorari denied 47 S.Ct. 
99. 273 U.S. 707, 71 L.Ed. 850. 

47. N.Y.—Eddy v. Davis, 22 N.R. 
362, 116 NY. 247—Loewer Realty 
Co v Palladino, 235 N.Y.S. 243, 226 
App Div 391 

48. NY.—Glenn v. Roaaler, 50 N.BL 
785. 156 N Y. 161 

66 C.J. p 685 note 55. 

49. N.Y.—Morris ▼. Sliter, 1 Den. 
59. 

50. Fla—Walker v. Close, 125 So. 
521, 126 So. 289. 98 Fla. 1103. 

5L Tex.—Block v. Burch, Civ.App_ 
77 S.W.2d 572, error dismissed. 

66 C.J. p 685 note 56. 

52. Cal.—Thein t. Sticha, 203 P.2A 
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tune is of the essence of the contract, 53 unless ten* 
der is waived, 54 excused, 55 or rendered impossible 55 
by the other party, or such other party gives no¬ 
tice that he repudiates the contract or will not com¬ 
ply therewith. 67 

So where the purchaser is to make payments an 
the vendor’s furnishing of an abstract showing a 
good and merchantable title, the vendor cannot put 
the purchaser in default without showing that he is 
ready and willing to perform on his part. 58 Thus, 
where the contract provides that an abstract shall 
be delivered contemporaneously with full payment 
of the purchase price, the vendor cannot be put in 
default by the purchaser for failure to furnish it un¬ 
til the latter has tendered the money required. 59 
Neither party to such an agreement should be placed 
in any position less favorable than that given him 
in the original agreement by reason of the failure 
or refusal of the adverse party to perform. 60 Where 
the acts to be performed are concurrent, a failure of 
performance by both parties at the time fixed saves 
the default of each and keeps the contract alive 61 
beyond the date of performance fixed therein, 62 
and either may put the other in default by tender 
within a reasonable time. 63 

Where the covenants are independent either par¬ 
ty may maintain an action for a breach of the cove¬ 
nant in his favor, and the nonperformance of one 
is no excuse for the other; 64 and if it appears that 
performance by one party is to precede that of the 
other, then he who has to do the first act may be 

IS. 93 Cal App 2d 295—Brant v. 

Bigler, 208 P.2d 47, 92 Cal.App 2d 

730. 

8D.—Vaughn v. Rosencrance, 38 N. 

W.2d 822, 73 S.D. 36 

Wash.—Gillmore v. Green, 235 P.2d 

998, 39 Wash 2d 431. 

66 C.J. p 685 note 57. 

Compliance or exhibition of readme— 

to ootmplT 

Where owner of realty and pro¬ 
spective purchaser entered into a 
contract for sale of realty for cer¬ 
tain amount within 30 days, obliga¬ 
tions of the parties were reciprocal, 
and either. In order to compel per¬ 
formance by the other, was bound to 
comply or exhibit readiness to com¬ 
ply with his own contractual under¬ 
taking—Williams v. Title Guaranty 
St Trust Co., 212 S.W 2d 897. 31 Tenn. 

App. 128. 

Vendor 

able to perform his part of contract 
for sale of land before he can declare 
purchaser in default, where cove¬ 
nants in contract are mutual and con¬ 
current.—Winslow v. Gllstrap, 82 P. 

2d 767, 147 Or. 274. 


sued, although nothing has been dime or offered 
to be done by the other party. 55 Where the pur¬ 
chaser is under the obligation of performing inde¬ 
pendent covenants to pay taxes and installments on 
the purchase price before he can demand perform¬ 
ance by the vendor, the covenants, broken at the 
time of cancellation proceedings, will not be excused 
by the fact or possibility of inability of the vendor or 
his assignee then to perform, at a time when per¬ 
formance was neither required nor demanded under 
the contract 55 

§ 103. — Provisions as to Credit; Deferred 
Payments, and Interest 

a. In general 

b. Acceleration of payments 

c. Right to pay before money due 

a. In General 

Whsrs s contract for the —Is of land contains pro¬ 
visions for credit, the time for, and the conditions gov¬ 
erning, the making of 'deferred payments must be deter¬ 
mined according to the intention of tho parties as ahown 
by a proper construction of tho contract. 

Unless such an intention clearly appears a con¬ 
tract for the sale of land will not be construed as 
allowing any credit with respect to the payment 
of the purchase price. 67 Where the contract con¬ 
tains provisions for credit, the time for, and condi¬ 
tions governing, the making of deferred payments 
must be determined according to the intention of 
the parties as shown by a proper construction of 
the contract, 68 and the same rule applies in deter- 

Llfe Ins Co. 271 NW. 176, 222 
Iowa 1283 

66 C.J p 686 note 64. 

Iowa.—Hardin v. Union Mut 
Life Ins. Co, supra. 

Iowa—Braig v. Frye, 199 N.W. 
977, 199 Iowa 184 

Ky—Chipman v. FI ego. 268 S.W. 348. 
208 Ky. 796. 

Ark —Taylor v. Patterson, 8 
Ark 238 

66 C J. p 686 note 66. 

N Y.—Ktrtz v. Teck. 21 N.E 130. 
113 N.Y. 222—Morris v. SUter. 1 
Den. 59. 

66. N.D—Semmler v. Beulah Coal 
Mining Co., 188 N.W. 810, 48 N.D. 
1011 . 

67. Ala.—Brady v. Green, 48 So. 807. 
159 Ala. 482. 

Pa.—Adams v. Reynolds, Com.PL, 57 
DauphCo. 144. 

68. Ark.—Friedman v. Hampton, 224 
S W.2d 794, 216 Ark. 244 —Mu ex v. 
Hawkins, 204 S.W.2d 171, 211 Ark. 
885. 

CaL—Uren v. Troup, 242 P.2d 895, 110 
Cal App. 2d 419—Hannan v. Walsh, 


be ready, willing, and 


53. Cal—Thein v. Sticha. 209 P.2d 
13. 93 Cal.App.2d 295. 

66 C.J. p 686 note 58. 

Time as of essence of contract see 
infra | 104 

54. Cal—Kerr v. Reed. 202 P. 142, 
187 Cal. 409—Thein v. Sticha, 209 
P.2d 13, 93 Cal.App2d 295. 

SD—Vaughn v. Rosencrance, 88 N. 
W 2d 822, 73 S.D. 36. 

55. Cal—Thein v. Sticha. 209 P.2d 
13. 93 C&l App 2d 295. 

66 C.J. p 686 note 59. 

56. D C.—Newman v. Baker, 10 App. 
D.C. 187. 

S.C.—American Nat. Bank v. Cald¬ 
well. 164 S.E. 613, 166 S.C. 194. 

57. Neb.—Johnson v. Higgins, 108 
N.W. 168. 77 Neb. 85. 

66 C.J. p 686 note 60. 

58. S.D.—Motor v. Hershey, 205 N. 
W. 239, 48 8.D. 492. 

52. Or.—Hawkins v. Rodgers, 179 P. 
668, 905, 91 Or. 482. 

62. Idaho.—Chamberlin v. Ivens, 210 
P. 580, 86 Idaho 225. 

6L Iowa*—Hardin v. Union 
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oiining what constitutes a default in payment and the 
effect thereof. 69 So also the intention of the parties 
as shown by the contract governs in determining the 
proper construction and application of provisions as 
to the payment of interest. 79 Where the contract 
specifically provides for interest as to some de¬ 
ferred payments, interest will not be implied as 
to others; 71 and where a paragraph relating to in¬ 
terest is deleted, but there are other paragraphs 
containing references to interest, the contract does 


fi ft PURCHASER |103 


not provide for interest on deferred payments. 72 
A stipulation for the payment of interest on overdue 
installments does not operate to extend the time for 
payment of the principal. 72 

Time or amount of payments not specified . If the 
contract provides for deferred payments or payment 
in installments, but does not specify the time or 
amount thereof, different rules have been applied 
according to the circumstances of the particular 
case. 74 If the contract does not state when the 


228 P.2d 882. 102 Cal.App.2d 008— 

Snidow v. Hill. 222 P.2d 958. 100 

Cal App 2d 31—Faith v. Morello. 37 

P.2d 183. 2 Cal App.2d 32. 

Ill—Jordan r. Bunch. 1 NE.2d 745, 

285 111 App. 217 

Tex —Ponce v Tornillo Townaite Co., 

Civ App. 219 S.W.2d 90. 

Win —Knutson v. Anderson. 255 N.W. 

907. 216 Wis. 09 
06 C J. p 080 note 73. 

■ortfifM and notes 

(1) Where deed is to be executed 
on payment of a certain amount of 
cash with balance in deferred pay¬ 
ments . purchaser Is entitled to his 
deed on paying the cash and giving 
his note for deferred payments — 
Cay v. Ferrell, 195 So 224. 239 Ala. 
297 

(2) Contract for purchase of realty 
by defendant from plaintiffs which 
required nothing but interest on pur¬ 
chase price until two years after date, 
and which thereafter stated that in¬ 
tent and purpose was to insure that 
defendants had purchased the prop¬ 
erty. and that to this end notes for 
full purchase price had been given 
in lieu of a down payment, did not 
indicate that one of the two notes 
given waa to be a down payment, and 
did not warrant such a finding, but 
intent clearly manifested was that 
notes for full purchase price were 
given In lieu of making any down 
payment —Cockerham v Hathaway, 
249 P 2d 52. 113 Cal.App 2d 885 

(3) Where the contract contem¬ 
plates that the mortgage shall be In 
statutory form, a covenant, such as 
a covenant against alteration of 
building without mortgagee's con¬ 
sent. which is not included in the 
statutory form, will not be implied 
—Oilden v. Moehlau, 86 N.Y.S.3d 163. 
274 App.Div. 1089. 

(4) A contract for the sale of real¬ 
ty sotting forth the purchase price 
but providing for the giving of pur¬ 
chase money mortgages was not con- 
struabls as one to pay the purchase 
pries in cash.—Balkum v. Marino, 83 
N>Y.&2d 260, 874 App Div. 903. af¬ 
firmed in pert reversed in part, on 
other grounds. 86 NH2d 109. 299 
N.T. 590. 

(5) Where an option to sell realty 
did not prescribe term of mortgage 


provided for, payment of the mort- | 
gage on demand was implied — 
Droesch Homes v. Pietros, 56 N Y S 
2d 718. 185 Mlsc. 714 

(6) If memorandum of sale of real¬ 
ty contains all essential elements of 
contract except duration of mortgage, 
an existing open mortgage or a de¬ 
mand mortgage may be assumed — 
Bell v. Kavy. 48 N.YS.2d 934. 

(7) Where contract for sale of 
realty provided that deferred por- j 
tlon of purchase price should be pay¬ 
able three years after date with priv¬ 
ilege of renewal, and note given for 
deferred portion of purchase price 
carried no provision for renewal, re¬ 
newal privilege was waived —Duggan 
v Krevonlck. 192 SB 737. 169 Va. 
67. 

(8) Under real estate purchase con¬ 
tract granting vendors the privilege 
of obtaining mortgage in amount of 
balance due under the contract, pur¬ 
chaser’s obligation was to enter into 
mortgage agreement in amount equal 
to unpaid balance due at whatever 
time vendor proposed to have mort¬ 
gage executed, but mortgage for less 
than that amount was not within con¬ 
tract—Jackson v Domschot, 239 P 
2d 1058. 40 Wash 2d 30. 

(9) Under real estate purchase 
contract providing that purchaser 
agreed to Join in any and all instru¬ 
ments necessary for obtaining mort¬ 
gage on premises in amount of bal¬ 
ance due. purchaser was not required 
to join in mortgage and note contain¬ 
ing several provisions and conditions 
not found in the executory contract. 
—Jackson v. Domschot, supra. 

69. Wis—Weidner v Hyland, 255 N. 

W. 134, 216 Wis. 12. modified on 

other grounds and rehearing denied 

256 N.W. 2T4, 216 Wis. 12. 

66 C.J. p 687 note 74. 

Provftslsa construed 

(1) A contract for sale of realty, 
providing for payments of specified 
sum on September 15, and 15th day of 
each month from October to June in¬ 
clusive thereafter was properly found 
by master to call for ten payments, 
including September payment, in each 
year, not nine payments in each year 
| after first of September, so that pur¬ 


chaser, failing to make September 
payments, was in default, in view of 
contract provision for purchaser's 
payment of one-tenth of estimated 
amount of taxes and insurance pre¬ 
miums at time of each monthly pay¬ 
ment and evidence that purchaser 
made 10 monthly payments, including 
September payments in each of sev¬ 
eral years —Zeta Bidg Corp. v. Garst, 
97 N E 2d 331, 408 Ill 519. 

(2) Other provisions construed see 
66 C J. p 687 note 74 [a] 

70. Ill —Burns v Epstein, 109 N.E. 
2d 774, 413 Ill. 476 

Tex.—Ponce v. Tornillo Townaite Co., 
Civ App . 219 S W.2d 90. 

66 C J p 687 note 75. 

Particular provisions oonstmed 

(1) In contract for sale of realty 
providing that balance due should be 
paid in stated monthly installments 
including principal and interest, rea¬ 
sonable construction of subsequent 
provision that, after stated portion of 
balance had been paid, purchaser 
would be entitled to deed and was to 
execute purchase-money mortgage 
payable monthly in same stated 
amount, was that mortgage payment 
was to include principal and interest 
also—Burns v. Epstein, 109 NE.2d 
774, 418 Ill 476. 

(2) Under a contract for the sale 
of realty requiring the payment of $6 
each month until the purchase price 
was paid “together with 10 per cent 
interest from date until paid," pur¬ 
chasers were required to pay only $6 
each month which included interest 
until the purchase price was paid 
and were not required to pay in addi¬ 
tion to the $6 an additional amount 
for interest—Muex v. Hawkins, 204 
S.W.2d 171, 211 Ark. 885. 

(3) Other provisions construed see 
66 C.J. p 687 note 75 [a]. 

71. Ohio.—Hoffman v. Barrlger, 153 
NHL 198, 20 Ohio App. 414. 

72. Cal.—Burke v. Meyerstein. 171P. 
348. 94 CalJtpp. 849. 

78. Cal —Hannan v. McNickle. 93 P. 
271. 82 Cal. 128. 

74. CaL— H a nn an v. McNickle, su¬ 
pra. 

66 C.J. p 688 note 78. 
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balance of the purchase money shall be paid, but a 
deed is not to be given until payment, the price is 
payable whenever the purchaser takes possession. 76 
If the contract states the purchase price and the time 
for paying certain installments, and that the balance 
is “to remain on bond and mortgage,” but does not 
state the time of paying the mortgage debt, it is 
payable on demand, 76 and if the contract provides 
for the giving of a mortgage for a part of the pur¬ 
chase price, but does not specify the term of the 
mortgage or the rate of interest, the purchaser will 
be required to give a mortgage payable on demand 
and bearing the legal rate of interest. 77 Where the 
first installment is due in a certain month, but no 
date therein is specified, the purchaser has the 
whole month within which to make payment, 78 and 
the monthly installments falling due thereafter may 
be paid at any time during the month m which they 
become due. 76 

Computation of time . If the contract merely 
provides for payment m annual installments with¬ 
out specifying the date of the first installment or sub¬ 
sequent installments, the date of the annual install¬ 
ments must be computed according to the intention 
of the parties as shown by a proper construction 
of the contract. 80 Accordingly, it has been held that 
the time of payment should be computed from the 
date of the contract, 81 and, where part of the price 
is to be paid on execution and delivery, like amounts 
one and two years “from date,” and the balance 
three years from date, the times of payments are to 
be computed from the date the contract was entered 
into, and not from the date of its complete execu¬ 


tion and delivery. 82 On the other hand, if the con¬ 
tract provides for the payment of a certain amount 
on a certain date and the balance in annual install¬ 
ments, the computation should be from the latter 
date and not from the date of the contract, 83 al¬ 
though, where a contract provided for payment of 
a certain amount at the date of the contract, an¬ 
other sum within ten days, and a further install¬ 
ment “within one year thereafter,” it has been held 
that the word “thereafter” refers to the date of the 
contract and not to the date of the second pay¬ 
ment. 84 Contracts calling for deeds on payment 
of one half of purchase price, “with interest on de¬ 
ferred payments,” require the purchasers to pay 
interest on deferred payments from the date of the 
contracts to be arrived at by the partial payment sys¬ 
tem of computation 85 In the absence of a specified 
different date, a provision m a contract that mort¬ 
gage indebtedness will be paid m designated install¬ 
ments monthly means simply that installments fall 
due on monthly anniversaries of the mortgage 
date. 86 

b. Acceleration of Payments 

The payments under a contract for the sale of land 
may bd accelerated on the default of the purchaser. 

A provision in a contract for the sale of land 
for the acceleration of payments on the failure of 
the purchaser to perform the covenants of the con¬ 
tract is valid and enforceable. 87 

Default %n payments. The contract of sale may 
provide for the acceleration of payments on the de¬ 
fault in the payment of any installment by the pur¬ 
chaser 88 The purchaser’s failure to pay causes the 


75. N.Y —Hotalmg v. Hotaling, 47 
Barb. 163. 

76L NT.—Morrison v. Brenmohl, 122 
N.Y.S. 81, 137 App.Div. 4 

77. N J.—Patterson v. J D Loiseaux 
Lumber Co.. 114 A 336. 92 N.J Eq 
569. reversed on other grounds 116 
A 697, 93 N.JJ3Q. 446. 

NY—Poliak v. Dapper. 220 NTS 
104. 219 App.Div. 455, affirmed 157 
NE 886, 245 N.Y. 628. 

78. N.Y.—Koles v. Borough Park 
Co., 127 NY.S. 671, 142 App.Div 
765 

79. N.Y —Koles v. Borough Park 
Co., supra. 

90. Mo —Benton v. Alcazar Hotel 
Co.. 194 S W 2d 20. 354 Mo. 1222. 

8L N.Y.—Harris v Troup. 8 Paige 
423. 

88 . Or—Beach v. Bright wood Co., 
285 P. 259, 132 Or. 345 

88 . N.Y.—Judd v. Ensign, 6 Barb. 
253. 


84. Or.—Flanagan v. Great Central 
Land Co, 77 P 485, 45 Or 335. 

85. Va—Lynnh&ven Beach & Park 
Co. v Moore. 158 S E 896. 156 Va. 
683 

86. Ill—Burns v Epstein. 109 XE 
2d 774, 413 Ill. 476 

87. Ga.—Lee v. O'Quinn, 190 S.E 
564, 184 Ga. 44. 

Mich —Bedford v. Tetzlaff, 61 N.W.2d 
60, 338 Mich. 102. 

Assignment without oonse&t 

A provision that if the contract is 
assigned by the vendee without the 
vendor*s consent the entire balance of 
the price remaining unpaid shall be¬ 
come due is valid.—Risser v. Union 
Securities Co., 205 N.W. 648, 200 Iowa 
987. 

88 . Cal.—Ross v. Real Estate Inv. 
Co., 28 P.2d 62. 135 Cal.App. 563. 

Ga.—Lee v. O'Quinn, 190 SE 564, 
184 Ga. 44. 

Mich—Boening v. Schaefer, 279 N. 

W. 917, 284 Mich. 621. 

66 C.J. P 689 note 98. 
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Effect of vendor's possession 

Vendor’s possession of realty un¬ 
der agreement, made with purchasers 
after their partial default in pa>- 
ment of certain purchase-money in¬ 
stallments, did not bar acceleration 
of due date of unpaid portion of in¬ 
stallments for non-payment of sub¬ 
sequent installments —Turney v 
Collins, 119 P 2d 954, 48 Cal App 2d 
381 

Prorislom ooastmed 

In a land contract providing that 
“failure to pay any Installment of 
either principal or Interest hereon 
when due shall at the election of the 
holder hereof, mature same, and it 
shall at once become due and pay¬ 
able and subject to foreclosure," the 
word "same" refers to the whole 
principal obligation with accrued in¬ 
terest, and hence the vendor was en¬ 
titled to declare the entire purchase 
price payable on failure to pay the 
first of ten annual installments.— 
Holt v. Manley. Tex.Civ.App., 146 
S.W.2d 773. 
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balance of the purchase price to remain due until 
the default is cured, 89 and where such default con¬ 
tinues, the payment due at the time of payment of 
each installment is not the amount specified in the 
contract as payable at that time but is the entire 
unpaid amount of the contract. 90 While some pro¬ 
visions have been held to operate so as to mature the 
entire debt on the default, and not merely to give the 
vendor an option to treat the whole sum as due, 91 
under other provisions, the entire indebtedness does 
not ipso facto become due within a prescribed pe¬ 
riod after default, but the seller must exercise an 
option to declare entire amount due, 92 and such an 
option must be exercised by some affirmative action 
evidencing his intention to take advantage of the 
acceleration clause. 93 The failure of the vendor 
to take advantage of the first default, at the time, 
does not defeat his right to rely on subsequent de¬ 
faults as a basis for declaring all installments to be 
due , 94 and a vendor’s authorization and acceptance 
of partial payments of monthly installments due on 
purchase-money note do not deprive him of the 
right to accelerate due date of unpaid portion of in¬ 
stallments. 95 

c. Eight to Pay before Money Due 

A contract for the sale of realty may authorize the 
vendee to make payments before they are due. 

Ordinarily, where money under a contract for 
the sale of realty is to be paid at a specified time, 
the vendor is not required to accept it before that 
time, 96 and a vendee under a contract calling for 
payments in installments on specified dates cannot 
put his vendor m default by tendering the entire un¬ 
paid balance and demanding a deed to the proper¬ 


ty. 97 Where the contract is silent as to how or when 
a deferred payment is to be made, the purchaser has 
no right to treat such deferred payment as a demand 
obligation," or to require the vendor to receive full 
payment of the purchase price in cash; 99 and, un¬ 
der a contract providing for payment of the pur¬ 
chase price in annual installments, with interest on 
the unpaid amount, and for the conveyance of the 
premises and the execution of a mortgage by the 
purchaser on payment of one half the purchase 
price, the purchaser has no right, without the ven¬ 
dor’s consent, to make payments more often or in 
larger amounts than so provided. 1 

On the other hand, the contract of sale may au¬ 
thorize the making of payments before they are 
due. 2 A provision for the making of certain pay¬ 
ments “on or before” certain dates gives the pur¬ 
chaser the option to pay before the dates named, 3 
and a contract stating in the alternative different 
times for payment of a balance gives the option to 
the purchaser as to the different times specified. 4 
Under a provision authorizing the purchaser, at 
any interest period, to pay off a larger amount than 
what is then due, on giving a certain notice of such 
intention, the provision as to notice is for the bene¬ 
fit of the vendor and may be waived by him. 6 

§ 104. -Time as of Essence of Contract 

a. In general 

b Express provision 

c. Effect of subsequent conduct, agree¬ 

ment, or circumstances 

d. Nature of property and objects of 

transaction 


Wftlfir of prlvllaft o& other ground 

Attempt by holder of note given 
pursuant to land contract to exercise 
option under acceleration clause be¬ 
cause of failure to pay one of install¬ 
ments has been held waiver of priv¬ 
ilege to declare balance due on any 
other ground including failure of 
maker of note to pay taxes—Lee v 
O'Quinn. 190 S.E S64. 184 Ga. 44. 
Contract wiflumt provision for accel¬ 
eration 

Vendor, under land purchase con¬ 
tract providing for payment in 
monthly Installments without provi¬ 
sion for acceleration, was not entitled 
to recover entire balance on purchas¬ 
er's default by permitting two in¬ 
stallments to remain unpaid, but was 
limited to recovery of overdue in¬ 
stallments. with interest.—Siegel v. 
Smith, 178 A. 778. 118 N.J.Law 131. 
89. N.D.—Bentler v. Brynjolfson, 
185 N.W. 668. 88 N.D 401. 

0Ol N.D.—Bentler V. Brynjolfson. 
supra. 


91. Ga—Gilford v. Green. 126 S E. 
80. 33 Ga App 1. 

98. Ga.—Lee v. O'Quinn, 190 S.E 
564. 184 Ga. 44 

93. Ga—Lee v. O'Quinn, supra. 
Written notice held ineffective 

where debtor tendered amount in de¬ 
fault before receipt of notice —Lee v. 
O’Quinn, supra. 

94. Ky —Baker v Smith, 61 S.W. 
1014, 22 Ky L. 1878 

95. CaL—Turney v. Collins, 119 P.2d 
954. 48 Cal.App 2d 381 

96. Cal—Record Mach. & Tool Co 
v. Pageman Holding Corp.. 266 P. 
2d 1. 42 Cal 2d 227. 

Vt.—Peryer v. Pennock, 115 A. 105, 
95 Vt 313, 17 A.L R. 863. 

97. Cal.—Hanson v. Fox. 99 P. 489, 
156 Cal. 106—Rhorer v. Bila, 23 P. 
274. 83 Cal. 51. 

98. Mo.—Baldwin v. Corcoran. 7 8. 
W.2d 967, 320 Mo. 813. 
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99. Mo —Baldwin v. Corcoran, su¬ 
pra. 

1. Vt.—Peryer v. Pennock. 115 A. 
106. 95 Vt 313. 17 A L.R 863. 

3> Cal —Record Mach. 4b Tool Co. v. 
Pageman Holding Corp., 266 P 2d 
1, 42 Cal 2d 227. 

Designated amount or more 

Where a contract gives a purchas¬ 
er the right to pay either a. designat¬ 
ed installment amount "or more." it 
is clear that he can pay in a lump 
sum the entire amount required to 
entitle him to a deed, even after the 
installment payments have begun.— 
Burns v. Epstein, 109 N.RL2d 774, 418 
11L 476. 

3. Ky.—Kochum v. Ezell. 277 SW. 

497. 211 Ky. 427. 

66 C.J. p 688 note 91. 

4L Mont.—Long v. Needham, 96 P. 
731. 87 Mont. 408. 

S. N.T.—Harvey v. Beckman, 118 K. 
T.S. 602. 64 Misc. 896. 
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c. Provision for avoidance of contract 
or forfeiture of rights 

f. Provision for reconveyance 

g. Waiver 

a. In General 

Time may be off the essence off a contract for the 
sale off realty. 

At law the general rule is that time is to be re¬ 
garded as of the essence of the contract, 6 and this 
has been held to mean that courts of law refuse to 
inquire into the matter at all, 7 where no equitable 
claim or defense is set up. 8 In equity, while time 
may be of the essence of the contract, 9 it is not or¬ 
dinarily so regarded, 10 particularly with respect to 
the payment of the purchase money, 11 the reason 
being that such a construction would result in en¬ 
forcing a penalty, which equity abhors and the 


law does not favor, 1 * and for the further reason 
that an allowance of interest will be treated as 
full compensation for a delay. 1 * 

The general equitable rule, which is also frequent¬ 
ly applied in actions at law, or stated without refer¬ 
ence to any distinction between law and equity, has 
been stated to be that time is not to be regarded 
as of the essence of the contract unless made so by 
express provision 14 or by the nature of the con¬ 
tract itself or by the circumstances under which it 
was executed. 16 In other words, time will not be 
regarded as of the essence of the contract merely 
because a definite time for performance is stated 
therein, 16 without any further provision as to the 
effect of nonperformance at the time stated. 17 
While time may be made of the essence of the con¬ 
tract by express stipulation, this may result from 


6L D.C.—Soldano v. Holmes, Mun. 

App., 60 A.2d 535. 

66 C.J. p 689 note 5. 

Time as of essence of contract gen¬ 
erally see Contracts 9 004. 

*'The authorities are legion that 
In a law action the day set as the law 
date Is of the essence of the con- 
tract.”—Terzo v. Stratford, 104 N.Y. 
S.2d 278. 281. 

Bate Used la contract 

At law, the day fixed in contract 
for sale of realty is of the essence.— 
Barlin ▼. Mors. 63 A.2d 531, 1 NJ 
336. 

7. N.Y —Reizen v. Larkin Lumber 
Co. 233 N.Y S 133. 133 Misc 755. 

8 . N.Y.—Kaufman v. Brennan, 108 
N.Y.S. 502. 123 App Div 707 

66 C.J p 689 note 7 

9l Neb.—Dodge v. Galusha. 39 N.W. 
2d 539, 151 Neb. 753—Wilderman v. 
Watters, 30 N.W.2d 301, 149 Neb. 
102 . 

66 C J. p 689 note 8. 

10. U.S.—Greene v. Marshall, C.C.A. 

Mass. 108 F 2d 717. 

Ala.—Ex parte Robinson, 13 So. 2d 
402, 244 Ala. 313. 

Ga.—Finney v. Blalock, 58 S.E.2d 
429, 206 Ga. 655 

Ky —Rounds v Owensboro Ferry Co., 
69 S W 2d 350, 253 Ky. 301. 

Md—American Medicinal Spirits Co. 
v. Mayor and City Council of Bal¬ 
timore, 166 A. 407, 165 Md 128. 
Mo—Parkhurst v. Lebanon Pub. Co., 
204 &W 2d 241, 356 Mo. 934. 

Neb.—Dodge v. Galusha, 39 N W 2d 
639, 151 Neb 753—Wilderman v 
Watters, 30 NW.2d 301, 149 Neb. 
102 . 

N. J.—Levin v. Nedelman, 55 A 2d 
826, 141 N.J Eq. 23, reversed on 
other grounds, 61 A.24 76, 142 N.J. 
Eq. 769. 

Va.—Boatright v. Peaks, 57 HE.2d 
895. 190 Va. 768. 


Tenn—Welch v. W. W. Dillon ft Co., 
7 Tenn.App. 430. 

66 C.J p 689 note 9 

11. WVa—Cosby v. Honaker, 50 S 
E 610, 57 W.Va. 512—Abbott v. 
L’Hommedieu. 10 WVa. 677. 

12. Ga—Finney v Blalock, 58 S E 
2d 429. 206 Ga. 655—Ellis v. Bry¬ 
ant. 48 SE 352. 120 Ga 890 

13. Ga—Finney v. Blalock, 58 S.E. 
2d 429, 206 Ga 656. 

66 C J. p 690 note 11. 

14. Ala—Mitchell v. Walker, 179 So. 
633. 235 Ala 458 

Cal.—Kersch v Taber, 154 P 2d 934, 
67 Cal App 2d 499. 

Ga—Scheer v Doss. 83 S.E.2d 612, 
211 Ga 7—Eaton v. Harwood, 31 
S E 2d 473. 198 Ga 240 

N.M—Loyd v Southwest Underwrit¬ 
ers. 169 P 2d 238. 50 N M. 66. 

Ohio—O’Brien v. Bradulov, App., 80 
N E 2d 685. 

Okl—Dillard v. Ceaser. 243 P.2d 356. 
206 Okl 304. 

Pa—Keiter v. Klinger, Com.Pl., 57 
Dauph Co 26—Sprout v. Sellers, 
Com PI. 52 Lane L Rev. 335 

S.C—Speed v. Speed. 49 S E 2d 588, 
213 S C 401. 

Tenn.—Thompson v. Menefee, 6 Tenn. 
App. 118. 

Tex—Copeland v. Bennett, Civ.App, 
243 S.W.2d 264—Shields v Dunlap, 
Civ.App., 174 S.W 2d 642. 

Va—Boatright v. Peaks, 57 S E.2d 
895, 190 Va 768—Boston v. Shack¬ 
elford. 175 S.E. 625, 162 Va 733. 

66 C.J. p 690 notes IS, 17. 

15. U.S —Davis v, Lacy, D.C.Ky., 
121 F.Supp 246. 

Cal.—Kersch v Taber, 154 P.2d 934, 
67 Cal.App 2d 499. 

Ga—Scheer v. Doss, 83 S.E.2d 612, 
211 Ga 7—Baton v. Harwood, 81 S 
E.2d 473, 198 Ga 240. 

N.M—Loyd v. Southwest Underwrit¬ 
ers, 169 P.2d 238, 50 N.M. 66. 
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SC—Speed v. Speed. 49 S.E 2d 588, 
213 S C. 401 

Tenn —Thompson v. Menefee. 6 Tenn 
App. 118. 

Va—Boston v Shackelford. 175 S.E. 

625. 162 Va 733. 

66 C J p 690 note 17. 

16. Md—Soehnlein v. Pumphrey, 37 
A.2d 843, 183 Md 334. 

N J —Paradiso v. Mazejy. 69 A.2d 15. 
3 N.J. 110 

N Y.—Holdridge v Roberts, 89 N.Y S 
2d 619. 195 Misc. 646. 

Wis—Hoffman v. Danielson, 27 NW. 

759, 251 Wis 34 
66 C J. p 691 note 18. 

Bates for payment of Installments 
The fact that installment contracts 
for sale of land set dates for pay¬ 
ment of installments did not of itself 
make time of the essence of the con¬ 
tracts.—Neumann v. Gorak. 11 N.W. 
2d 155, 243 Wis 603. 

Bate for transmission of legal title 
Where date designated in contract 
for sale of realty for transmission 
of legal title was expressly made 
contingent on completion of survey, 
time for performance was not in¬ 
tended to be an imperative element 
of the contract—Cline v. Kurzweil. 
58 A.2d 281, 141 NJ.Eq. 508, affirm¬ 
ed 64 A.2d 66, 1 N J 407. 

On or before oertaln day 

The mere recitation in contract for 
sale of realty that a certain act shall 
be done on or before a certain day. 
does not make time of the essence 
Ga —Scheer v. Doss, 82 S.E. 2d 612, 
211 Ga. 7—Man gum v. Jones, 54 S. 
E 2d 603, 205 Ga. 661. 

N.C.—Harry’s Cadillac-Pontiac Co. v. 
Norburn. 51 S.E.2d 916, 230 N.C. 23 

IT. N.C.—Harry's Cadillac-Pontiac 
Co. v. Norburn, supra. 

Wis —Hoffman v. Danielson 87 N.W. 

759, 261 Wis. 34. 

66 C.J. p 691 note 18. 
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implication as well as express provision, 11 and may 
appear either from the language of the contract, 
clearly indicating, although not expressly stating, 
such intention, 19 or from the circumstances sur¬ 
rounding the transaction, 20 such as the relation of 
the parties. 21 

Ordinarily, therefore, the question is one of in¬ 
tention, to be ascertained from the construction of 
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the contract as a whole and with reference to the 
circumstances surrounding the transaction. 22 The 
intent to make time of the essence of the contract 
cannot be inferred from uncertain and indefinite 
provisions, 22 but must be clearly, unequivocally, 
and unmistakably shown, 24 and if the terms of the 
contract show that time was intended to be of the 
essence thereof the court will not attempt to in¬ 
terpret it by extraneous statements, acts, or con- 


in. US—Davis V. Lacy. DC.Ky.. 
121 F Supp. 246. 

Ark —White v. Pass. 226 SW.2d 973. 
216 Ark. 632. 

Ohio—Meineke v. Schwepe. Ill N.E. 

2d 765. S3 Ohio App. 111. 

SC.—Speed v Speed. 49 S.E.2d 583. 

213 SC. 401. 

66 C.J. p 691 note 21. 

19. Ga.—Scheer v Dose. S3 S.E 2d 
612, 211 Ga. 7—Finney v. Blalock. 
58 S E 2d 429. 206 Ga 655—Eaton 
v Harwood. 31 S E.2d 473. 198 Ga. 
240. 

Ill —Brown v. Jurczak. 74 N.E 2d 821. 
397 Ill. 532. 

Mo.—Parkhuret v. Lebanon Pub Co.. 

204 S W 2d 241. 356 Mo 934 
8C—Hutto v. Wiggins. 178 SE 869. 

175 SC 202 
66 C J. p 691 note 22. 

90. Ill—Brown v Jurczak. 74 N.E. 
2d 821. 397 Ill 632. 

Md —Soehnlein v Pumphrey. 37 A 
2d 843. 183 Md 334—American Me¬ 
dicinal Spirits Co v Mayor and 
City Council of Baltimore. 166 A 
407. 165 Md 128. 

N J —Paradiso v. Mazejy, 69 A 2d 15. 
3 N.J 110 

N.M—Loyd v Southwest Underwrit¬ 
ers. 169 P 2d 238. 50 N M 66 
8 C— Speed v. Speed. 49 S E 2d 588. 

213 SC 401 
66 C J p 692 note 23. 

Knowledge of purchaser 

Where purchaser of land knows 
that prompt payment is important to 
the vendor and that default in pay¬ 
ment will result in serious loss to 
vendor, as where payment is neces¬ 
sary to enable vendor to carry out 
his own purchase contract, and pur¬ 
chaser nevertheless defaults, forcing 
vendor to sell to another, time is of 
the essence of the contract.—Mitch¬ 
ell v. Walker. 179 So. 633, 235 Ala. 
458. 

81. Minn—Judd v. Skidmore. 22 N. 
W. 183. 33 Minn 140. 

88. Mo—Branch v Lee, 159 SW.2d 
677—Johnson v. Schuchardt, 63 S 
W.2d 17, 333 Mo. 781. 89 A UR. 914 
Neb.—Dodge v. Galusha, 39 NW.2d 
539. 151 Neb. 753—Wilderman v. 
Watters, 30 N.W2d 301, 149 Neb. 
102 . 

66 C.J. p 692 note 26. 
fiewMoft for sxtsaaftom 

A provision in vendor's agent's re- 


I ceipt for down payment on purchase 
! price of realty that time for any act 
required by sale contract to be done 
might be extended no longer than 30 
days by such agent precluded vendor 
from asserting that purchasers* pay¬ 
ment of balance due before date spec¬ 
ified in contract was of essence of 
contract.—Katemis v. Westerlind. 261 
P.2d 552, 120 CaLApp.2d 537. 

Tims held of ssssnes of contract 

(1) Generally. 

Aik.— White v. Page. 226 8 W 2d 973. 
216 Ark. 622. 

D.C—Soldano v. Holmes. Mun.App.. 
60 A.2d 535. 

Ind—Fishers Grain Co. v. Sparks, 58 
N E.2d 932, 223 Ind. 133. 

La —Harrell v. Stumberg. 67 8o.2d 
692. 220 La. til. 

Neb—Wilderman v. Watters. 30 N 
W.2d 301. 149 Neb. 103. 

NT.—Salvin v. Wefdemann. 94 NT. 
S 2d 17, affirmed 95 NTS 2d 434, 
276 AppDiv. 454. 

Wis —Neumann v. Gorak, 11 N.W 2d 
155, 243 Wis. 603. 

(2) Where purchaser knows that 
prompt payment is important to the 
vendor and that a default in payment 
will result in serious loss to him, as 
where payment is necessary to ven¬ 
dor to carry out his own purchase 
contract, and purchaser nevertheless 
defaults, forcing vendor to sell to an¬ 
other, time is of the essence of the 
contract—Mitchell v. Walker, 179 So 
633, 235 Ala. 458. 

(3) Where contract for purchase 
of realty provided that purchaser's 
offer was contingent on his obtaining 
a Federal Housing Administration 
mortgage “which commitment must 
be obtained not later than March 1*', 
and parties in writing later agreed 
to extend the time for obtaining the 
mortgage loan commitment to March 
15, time was of the essence.—Grade 
v Loaf man. 22 N.W. 2d 746, 314 Mich. 
364. 

Time held not of e es e n oe of ooatraot 

(1) Generally. 

Colo—Pattridge v Toumans, 109 P. 

2d 646. 107 Cola 122. 

Ga.—Scheer v. Doss, 83 SE2d 612, 
211 Ga. 7. 

Md.—Soehnlein v. Pumphrey, 27 A. 
2d 843, 133 Md 334. j 
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Okl —Whitehurst v. Ratliff, 181 P.ld 
545, 198 Okl 639 

Pa.—Cochrane v Szpakowski, Com. 
PI. 94 Pittsb Leg J 479, affirmed 
49 A 2d 692. 355 Pa 357. 

Tex —Langley v. Norris. Civ App., 
167 S.W 2d 603. affirmed 173 S.W.Sd 
454. 141 Tex. 405. 148 AL.R. 555. 

(2) Where purchaser under land 
contract knew that vendors did not 
have title and that it would take 
some time to secure deeds, but took 
possession, insisted on survey, har¬ 
vested two crops, offered land for 
sale, permitted foreclosure sale, and 
stayed on until ejected eighteen 
months after taking possession, pur¬ 
chaser's actions showed that time 
was not of the essence of the con¬ 
tract, with respect to right to re¬ 
scind —Paulson v. Hartzel. Mo.App.. 
93 S W 2d 1095. 

(3) Where purchaser visited prem¬ 
ises frequently and was in position 
to know of reasons for delay in con¬ 
struction of house but there was no 
evidence that he indicated any inten¬ 
tion. until just before date fixed for 
performance, of not being bound by 
the contract, if the house was not 
ready to be occupied by that time, 
and where purchaser gave instruc¬ 
tions for certain changes using time 
and materials, purchaser's conduct 
indicated that time was not of es¬ 
sence of the contract.—Hoffmann v. 
Danielson. 27 N.W 2d 759, 251 Wis. 
34. 

23. WVa.—West Virginia Power A 
Transmission Co v. Voight, 114 S. 
E 138, 91 WVa. 58L 

24. U S.—Davis v. Lacy, D.C.Ky.. 
121 F Supp 246. 

Cal—Katemis v. Westerlind. 261 P. 

2d 553, 120 Cal App.2d 537 
Ga—Scheer v Doss, 83 SE.2d 612, 
211 Ga. 7—Mangum v. Jones, 54 S. 
E.2d 603, 205 Ga. 661. 

NT—Holdridge v. Roberta, 89 N.T. 

S 2d 619. 195 Misc. 646. 

Okl.—Whitehurst v. Ratliff 181 F.2d 
545. 180 Okl. 689. 

Wis.—Hoffman v. Danielson, *7 N.W. 

2d 759, 251 Wis. 34. 

66 C.J. p 698 note 29. 

Oonstan&etLoa mot favored 
Ga.—Eaton v. Harwood, 81 &HL2d 
472. 198 Ga. 246. 
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duct. 25 Where a contract provides that the time 
of payment “shall be an essential part’* of the 
contract, but is silent as to the time of conveyance, 
time is not of the essence of the contract with re¬ 
spect to the conveyance. 26 It has also been held 
that whether time is or is not of the essence of the 
contract is material only where the defaulting party 
has, after the expiration of the time limit, made a 
tender which was refused by the other party. 27 

b. Express Provision 

An express provision of a contract for the sale of 
realty making time of the essence will be respect*! 
and enforced by the courts. 

Time may be made of the essence of the contract 
by an express provision to that effect, 28 and m such 
case the provision will be respected and enforced 
by the courts in the same manner as any other stip¬ 
ulation between the parties, 29 whether in a court of 
law or a court of equity, 30 where no fraud, mistake, 
or undue influence is involved. 31 The same rule ap¬ 
plies where an extension of time is granted with an 
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express provision that time shall be of the essence 
of the extension. 32 

Time is of the essence of the contract when the 
contract so declares and provides that, on default 
in payment, the vendor shall be relieved of his ob¬ 
ligation to convey and the purchaser shall forfeit 
payments made. 33 So, time is of the essence of the 
contract when it expressly so declares, and provides 
that the prompt payment of the purchase money 
shall be a condition precedent, but contains no for¬ 
mal stipulation with respect to a forfeiture or the 
right of the vendor to declare the contract forfeited 
if the condition is not complied with. 34 An express 
provision making the time of payment of the es¬ 
sence of the contract does not apply to a provision 
m the contract as to the payment of taxes where no 
definite time for that payment is specified. 36 More¬ 
over, it has been held that such express provision 
will be disregarded when it otherwise appears that 
the parties did not intend that time should be of the 
essence of the contract, 36 and that, under peculiar 


35. Tex—Nicholson v. Whyte, Cjv. 
App, 236 SW 770. 

98. U S —Werner v Zintsmaster, C. 
C.A Pa., 61 F 2d 298. 

27. Mont—Friedrichsen v Cobh 275 
P. 267, 84 Mont 238—Cook-Reyn- 
olds Co. v. Chipman, 133 P. 694. 47 
Mont. 289. 

28. Ark—White v Pape. 226 S W.2d 
973, 216 Ark. 632—Wright v. Bur- 
lison, 128 S W 2d 238. 198 Ark 187 

Ga.—Scheer v I>oss, 83 SE 2d 612, 
211 Ga. 7—Finney v. Blalock, 58 S 
E.2d 429, 206 Ga. 655—Eaton v 
Harwood, 31 S E 2d 473. 198 Ga. 
240. 

Ill —Brown v. Jurczak. 74 N.E 2d 
821, 397 Ill 532. 

Md.—Soehnlein v Pumphrey, 37 A 2d 
843, 183 Md. 334—American Me¬ 
dicinal Spirits Co. v Mayor and 
City Council of Baltimore, 166 A 
407. 165 Md. 128. 

Mo —Branch v. Lee, 159 S.W.2d 677— 
Johnson v. Schuchardt. 63 S W 2d 
17. 333 Mo 781. 89 A L.R 914. 

Neb—Dodge v. Galusha, 39 NW2d 
539, 161 Neb 753—Wilderman v. 
Watters, 30 NW.2d 301, 149 Neb. 
102 

Ohio.—Meineke v. Schwepe, 111 N.E. 

2d 765, 93 Ohio App. 111. 

Tex. —Shields v. Dunlap, Civ App, 
174 S.W.2d 642. 

Utah. — Nuttall v. Holman, 173 P 2d 
1015. 110 Utah 375. 

66 C. J. p 693 note 33. 

(1) Provision in contract for sale 
of realty that “time is of the es¬ 
sence** meant that performance by 
one party at time specified in con¬ 
tract was prerequisite and essential 
in order to enable him to require per¬ 


formance of its terms by the other 
party thereto—Dunton v Stemme. 
187 P 2d 593. 117 Colo 327. 

(2) Provision that time shall be of 
essence means that exact compliance 
with terms of contract in such re¬ 
spect is essential to right to require 
counter performance —Silfvast v. 
Asplund, 20 P 2d 631. 93 Mont 584 

(3) Provision in installment con¬ 

tract for sale of land that time was 
of the essence was required to be 
construed with forfeiture clause and. 
when so construed, such provision 
added nothing to vendor’s rights, 
since the forfeiture clause provided 
remedy for default—Richards v 
Combest, Tex Civ App . 208 S W 2d 

392, error refused no reversible error. 

(4) Other provisions construed see 
66 C J p 693 note 33. 

89. Mich —Bedford v. Tetzlaff, 61 N 
W 60. 338 Mich. 102. 

Neb—Dodge v Galusha, 39 NW.2d 
539, 151 Neb 753 

Pa —Kravitz v Upper Darby Build¬ 
ing & Loan Ass’n Trustees, Com. 
PI, 32 Del Co 311—Ramsey v. De- 
Haven, Com PI, 65 Montg.Co. 71, 63 
York Leg Rec 177. 

66 C.J p 693 note 34. 

Theory 

The theory on which courts hold 
that time for performance of real 
estate sale contract by purchaser is 
of essence thereof is that damage to 
vendor because of purchaser's delay 
in performance cannot be estimated 
or compensated.—Katemis v. Wester- 
lind, 261 P.2d 653, 120 Cal.App 2d 537. 

30. Ark.—Wright v. Burlison, 128 
S.W.2d 238, 198 Ark. 187. 
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Cal —Landflcld v Cohen, 200 P.2d 
149, 89 Cal App 2d 177—Gattian v 
Coleman 194 I* 2d 728. 86 Cal App 
2d 226—Pitt \ Mallalieu. 192 P 2d 
24. 86 Cal App 2d 77. 

Md — \merican Medicinal Spirits Co 
v Mayor and City Council of Bal¬ 
timore. 166 A. 407. 165 Md. 128 
Nib—Dodge v Galusha. 39 N W 2d 
539. 151 Neb 753 
66 C J p 693 note 35 

31. Cal —Land fie Id v Cohen, 200 P 
2d 149, 89 Cal App 2d 177 

III—Robnett v Miller. 135 NE 705. 
303 111 616 

32. Mo—McQuary v Missouri Land 
Co. 130 S W 335. 230 Mo 342 

33. Cal —Garachico v. Faure, 21 P 
2d 111, 218 Cal. 32 

66 C.J p 694 note 38 

34. Ill— Milnor v. Willard. 34 Ill 38 
Iowa—Ashford v. Meyer. 125 NW 

194. 

35- Fla.—Acosta v. Anderson, 48 So 
260, 56 Fla. 749. 

66 C J p 694 note 43. 

36. S.D—Phillis v Gross, 143 N.W 
373. 32 S D. 438. 

66 C J. p 694 note 44. 

BtrUdag out statement in fine prist 
Striking out before execution of a 
statement in fine print in printed 
form of contract for sale of realty 
making time of the essence, and in¬ 
serting a forty-five-day period for 
payment of the balance of purchase 
price, did not emphasise or Increase 
the elastic nature of the forty-five- 
day period, but contract was con¬ 
sidered as if the clause making time 
the essence had never been in the 
original form.—Doering v. Fields, 50 
A 2d 558. 187 Md. 484. 
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circumstances, a court of equity may refuse to en¬ 
force a forfeiture notwithstanding the contract pro¬ 
vides that time shall be of the essence thereof. 37 

An express provision making time of the essence 
has been held to be mutual, 38 binding on both par¬ 
ties, 39 and is not to be employed at the mere dis¬ 
cretion of the vendor, 40 and hence a vendor is m 
default where he fails to perform at the time stip¬ 
ulated. 41 

c. Effect of Subsequent Conduct, Agreement, or 
Circumstances 

The subsequent conduct of the parties to a contract 
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for the said of realty may make time of the essence 
of the contract. 

Although time is not of the essence of a contract 
for the sale of realty as originally made it may be 
made so by the subsequent conduct of the parties, 43 
as by one party giving notice to the other that he 
will insist on a strict performance, or, if the time of 
performance has arrived or is past, that he will in¬ 
sist on performance by a certain date, 43 provided 
the time allowed by the notice is reasonable, 44 which 
is a question of fact depending on the circumstances 
of the particular case. 45 However, a demand by 
the vendor that the purchaser take title by a specific 


37. Ill.—Zempel ▼. Hughes, 85 N E 
641. 235 Ill 424. 

38. Mont—Si If vast v Asplund, 20 
I* 2d 631. 93 Mont 584 

N.J—Reilly v Griffith. 56 A 2d 502. 
141 NJEq 154. affirmed 61 A 2d 
235. 142 NJEq 721 
Hi California 

(1) It has been held that an ex¬ 
press provision making time as of 
the essence is applicable to both 
the vendor’s and purchaser's cove¬ 
nants —Cleary v Folger. 24 P 280 
84 Cal 316, 18 Am S R 187—Garathi- 
co v Faure. 21 P 2d 111, 218 Cal 32 

(2) It has also been held however 
that an express provision making 
time of the essence of the contract 
is for the benefit of the vendor alone 
and applicable only to the time for 
payment by the purchaser, and that 
it is not applicable to the time stipu¬ 
lated for the execution or tender of 
a deed by the vendor—Newton v 
Hull, 27 P 429. 90 Cal 487—66 C J p 
694 notes 41. 42 

39. Or—■Walters v. Gotiher, 211 P 
2d 733. 187 Or 431—Cameron v 
Edgemont Inv Co. 41 P 2d 249 149 
Or 396—Johnson v Berns. 225 P 
727. 224 P 624. Ill Or 163 

Able, ready, and willing to perform 

When time is made the essence for 
the closing of title to renltv to he 
conveyed, both parties must be able 
ready and willing to perform at the 
time and place fixed—Rrlnn v Men- 
nen Co , 68 A 2d 879. 6 N .1 Super 582, 
affirmed 73 A 2d 541. 4 N J 610 

Mutuality of agreement providing 
that time shall be of essence re¬ 
quires either party to perform obliga¬ 
tions at or within time specified, to 
entitle mch party to require perform¬ 
ance frohi other—Si Ifvast v As¬ 
plund. 20 P 2d 631. 93 Mont 584. 
Shity of purchasers 

Where time was of the essence of 
cbntract for sale of realty, purchas¬ 
ers had duty to see that seller was 
paid the purchase price and escrow 
closed within SO days pursuant to 
contract, unless prevented by some 
action of vendor.—Davy v. Ogier, 198 
P.2d 92. 87 Cal.App.2d 835. 


40. Or—Cameron v Edgemont Inv 
Co, 41 P 2d 249. 149 Or .296—John¬ 
son v Herns. 223 P 727, 224 P 624. 
Ill Or 165 

41. N J —Brinn v. Mennen Co . 68 A. 
2d 879. 5 N J Super 582. affirmed 73 
A 2d 541, 4NJ 610—Reilly v Grif¬ 
fith 56 A 2d 502, 141 NJEq. 154, 
affirmed 61 A 2d 235, 142 NJEq 
724. 

Improvement by vendor 

Vendor's failure to have sewer in¬ 
stalled to serve lot within time pro- 
v ided for in sale contract constituted 
breach or abandonment of contract, 
releasing purchaser from further per¬ 
formance and entitling him to main¬ 
tain action for damages, where time 
was expressly made of essence, and 
contract required vendor to sell and 
improve lot for single consideration 
—Cameron v Edgemont Inv. Co. 41 
P 2d 249, 149 Or 396 

43. N J —Earlin v. Mors. 63 A.2d 
531, 1 N J 336 

Tenn —Thompson v Menefee, 6 Tenn 
App 118 

66 C J p 694 note 48 

43. Ill —Christopher v. West, 91 N. 
E 2d 612. 340 Ill App 225. reversed 
on other grounds 98 N E 2d 722, 409 
111 6.31 

N J —Faradiso v. Mazejy, 60 A 2d 15, 
.3 NJ 110—Sonek v Hill Bldg & 
Loan Assn, 49 A 2d 303, 138 NJ 
Eq 531. affirmed 52 A 2d 852, 140 
NJEq 108—Delancey & Stockton 
Corp v Reliable Imp. Co, 33 A.2d 
848. 134 NJEq. 71. 

X Y —Appleman v Shorewood Realty 
Corp, 89 N.Y S 2d 748, reversed on 
other grounds 92 N.Y.S 2d 25. 275 
AppDiv 1046—Holdndge v. Rob¬ 
erts. 89 NTS 2d 619. 195 Misc 646 
Tenn.—Welch v. W. W. Dillon & Co., 
7 Tenn App 430—Thompson v. Me¬ 
nefee. 6 Tenn App. 118. 

Utah—Nut tall v. Holman, 173 P.2d 
1015. 110 Utah 375. 

Va—Boatright v. Peaks, 57 S.E.2d 
895, 190 Va. 768—Boston v. Shack¬ 
elford. 175 S E 626, 162 Va. 733. 

66 C J. p 694 note 49. 

glHf ob date specified Im oomtraot 

Where contract for sale of realty 
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called for settlement on August 1, 
and on July 16. the vendors* attorney 
notified purchaser that vendors would 
be prepared to close title at office of 
broker on date specified in contract 
at 10 A.M, time was of the essence 
—Earlin v. Mors. 63 A.2d 531, 1 NJ 
336 

44. Ill —Christopher v West, 91 N 
E 2d 613. 340 Ill App 225, reversed 
on other grounds, 98 N E 2d 722, 
409 III 131 

N.J.—Paradiso v Mazejy. 69 A 2d 15. 
3 N.J. 110—Sonek v Hill Bldg & 
Loan Ass'n, 49 A.2d 303, 138 N J Eq 
534, affirmed 52 A.2d 852, 140 NJ. 
Eq. 108—Delancey & Stockton 
Corp. v Reliable Imp. Co, 33 A.2d 
848. 134 NJEq 71. 

NY—Holdndge v. Roberts, 89 NY 
S 2d 619, 195 Misc 646 
Pa—Kravitz v. Upper Darby Build¬ 
ing & Loan Ass'n Trustees, Com 
PI.. 32 Del Co. 311. 

Tenn —Welch v W. W. Dillon A Co , 
7 Tenn App 430—Thompson v. Me¬ 
nefee. 6 Tenn App. 118 
Va —Boatright v. Peaks, 57 S E 2d 
895. 190 Va 768—Boston v. Shack¬ 
elford. 175 S E 625, 162 Va. 733 
66 C J. p 695 note 50. 

“The time given in the notice must 
bear & reasonable relation to the time 
already elapsed ”—Paradiso v. Maze¬ 
jy, 69 A 2d 15, 17, 3 N J 110. 

Waiver of objection 

Complainant by appearing at time 
fixed by vendor’s three-day notice to 
make time of the essence of contract 
for sale of realty without objecting 
to the time and by declaring at that 
time that he was ready to close the 
deal, waived subsequent objection 
that the three day notice was unrea¬ 
sonable and was estopped to assert 
it —Carluccio v. 607 Hudson St. Hold¬ 
ing Co. 52 A.2d 56, 139 N.JJCq. 481. 
affirmed 57 A.2d 452, 141 N.JJEq. 449. 

45. Tenn.—Thompson v. Menefee, • 
Tenn.App. 118. 

66 C.J. p 695 note 51. 

Time given held reasonable 
Where half a year had passed since 
execution of contract for sale of land 
when vendor mailed demand to pur¬ 
chasers to dose transaction on a 



91 GJ.S. 


§ 194 VENDOR & PURCHASER 

date is ineffective to make such date of the essence 
of the contract, where the vendor's failure to remove 
Hens caused the delay; 4 * and a vendor cannot make 
time the essence of the contract by giving notice 
of time for settlement and then declaring the con¬ 
tract defaulted for failure to settle on the fixed date 
when he himself has not performed obligations im¬ 
posed on him by the contract , 47 such as providing a 
lawyer, searches, and a survey. 4 * 

It has been held that, although time may not nec¬ 
essarily be of the essence of the contract, it is re¬ 
garded as material in the sense that if, during unrea¬ 
sonable delay of one of the parties, circumstances 
intervene which could render a subsequent perform¬ 
ance by the other party prejudicial to him, he will 
ordinarily be relieved from the obligations of the 
contract. 4 * Conversely, although time is originally 
of the essence of the contract, it may cease to be 
so by the subsequent acts of the parties . 50 

Extension of time or refusal thereof . Where 
time is not originally of the essence of the contract, 
it may become so by a new agreement extending 
the time for performance to a particular date , 51 
or by a refusal to grant a further extension after 
such extended date 52 Although time may not orig¬ 
inally have been of the essence of the contract, it 
may become so by the vendor's refusal to grant an 
extension of time for performance . 53 


Practical construction by parties . The subsequent 
conduct of the parties may amount to a construc¬ 
tion by them of the original contract ,* 4 and show 
that they understood and regarded that time was ,* 5 
or was not, 5 * of its essence. The fact that neither 
party performed or offered to perform on the day 
fixed , 57 or that payments were made and accepted 
after the time when they should have been made,** 
shows that time was not regarded as of the es¬ 
sence of the contract 

d. Nature of Property end Objects of Transac¬ 
tion 

The fact that time is of the essence of the con¬ 
tract may appear from the nature of the property or 
the objects which the parties had In view. 

The fact that time is of the essence of the con¬ 
tract may appear from the very nature of the prop¬ 
erty itself, 5 * or the objects which the parties had 
in view . 60 So time is ordinarily regarded as of 
the essence of the contract where the value of the 
property is of a fluctuating character , 41 particu¬ 
larly in the case of mining property , 82 or where the 
value of the property is steadily rising,** or where 
the property is bought for speculative purposes dur¬ 
ing a period of activity m the real estate market . 64 
However, it has been held that if the contract does 
not specify any time for making the conveyance, 
time is not of the essence, although the vendor knew 
that the land was purchased for the purpose of 


designated day which was & month 
away, the time given was reasonable, 
so as to make time again, the es¬ 
sence of contract notwithstanding 
failure of two of the purchasers to 
open vendor's communication.—Sonek 
v. Hill Bldg. & Loan Ass'n, 49 A 2d 
303. 138 N.J Eq. 534, affirmed 52 A.2d 
852. 140 N.J.Eq. 108. 

Time given held mot reasonable 
Tenn —Thompson v. Menefee, 6 Tenn. 
App. 118. 

46. N.J.—Goldberg v. Levy, 134 A 
353, 99 N.J.Eq. 634, affirmed 137 A. 
917, 101 N J.Eq. 293. 

47. N.J.—Cl usman v. Wall-Murray 
Corp., 32 A.2d 186. 133 N.J.Eq. 353. 

48. N J —Cl usman v. Wall-Hurray 
Corp, supra. 

48 . N.Y.—Schmidt v. Reed, 30 N.E. 
873, 182 NY. 108—Hitching v. 
Browne. 197 N.Y.S 441, 119 Misc. 
513. 

8QL Ho.—Davis v. Barada-Ghio Real 
Estate, Co.. 129 S.W. 751. 145 Ha 
App. 24. 

Neb.— Corpus Juris cited in Lang v. 
Todd. 28 N.W.2d 434, 438. 148 Neb. 
726 

N.Y.—Offner v. Engelen, 102 N.Y.0.3d 
•7, 200 Misc. 52* 


Wash.—Townsend ▼ Rosenbaum, 60 
P.2d 251. 187 Wash 272. 

5L Ala—Isom v. Johnson, 87 So. 

543, 205 Ala 157 
66 C J p 695 note 57. 

53. N J —Reade v McKenna. 134 A. 
371. 99 N JEq 764. affirmed 137 A 
918, 101 N JEq 304. 

53. Misc —Charlton v. Shell. 158 N 
Y S. 944, 95 Misc. 321. 

54. Md —Robinson v. Johnson, 113 
A. 121, 137 Md 610 

66 C J. p 695 note 59. 

55. Neb—Peterson v. Hultx, 147 N. 
W. 1126, 96 Neb. 406. 

66 GJ. p 695 note 60. 

56L Pa.—Sylvester v. Born, 19 A. 

337. 132 Pa. 467. 

66 C.J. p 695 note 61. 

57. N.Y.—-Benson v. Tilton. 24 How. 
Pr. 494, affirmed 41 N.Y. 619. 

68. Tex.—Bigham v. Carr, 21 Tex. 
142. 

88. Ark.—White v. Page, 226 S.W.2d 
078. 216 Ark. 632. 

66 C.J. P 696 note 64. 

80. Ark.—White v. Page, supra. 

Kd.—Soehnlein v. Pumpbrey, 27 A. 

2d 643, 186 Md. 834. 
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SC—Speed v. Speed. 49 S E 2d 583. 

213 SC 401. 

66 C J p 696 note 66. 

Nature and purpose of oontraot 
Mo —Branch v Lee, 169 S W 2d 677— 
Johnson v. Schuchardt. 63 S W 2d 
17. 333 Mo 781. 89 A.LR. 914. 

8L Cal—Kersch v Taber, 154 P2d 
934. 67 Cal.App 2d 499 
66 C J. p 696 note 66. 

Value changing with great rapidity 
Where nature of subject matter of 
contract of sale of property is such 
that its value necessarily changes 
with great rapidity, time is of es¬ 
sence of contract and performance 
must be completed at earliest prac¬ 
ticable period —Thlocco Oil Co. v 
Bay State Oil St Gas Co. 247 P2d 
740, 207 Okl. 83. 

88. Cal.—Kersch v. Taber, 154 P2d 
934. 67 Cal App 2d 499. 

66 C.J p 696 note 67. 

63. U.S—Myers v. League, Tex., 62 
P. 664. 10 C.C.A 671. certiorari de¬ 
nied 15 S.Ct. 1041, 150 US. 260. 40 
L Ed. 146. 

66 C.J. p 696 note 68. 

84 . N.Y.—Spaulding v. Fleiie. 88 N. 
Y.S 402, 86 Hun 17. affirmed 40 N. 
K. 1104. 155 N.Y. 878. 

66 GJ. p 606 note 69. 
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speculation. 9 * Time also will be regarded as of the 
essence of the contract where the purchaser is put 
into possession and the property is of such a char¬ 
acter that he is permanently impairing its value by 
his use thereof,*• as by the cutting of timber , 67 or 
the working out of a quarry . 66 

a. Provision for Avoidance of Contract or For¬ 
feiture of Sights 

Provisions in a contract for ttia sals of land for 
avoidance of tho contract or the forfeiture of rights 
may indicate an intention to make time of the essence 
of the contract. 

Contracts for the sale of land frequently contain 
provisions, such as, that in case of a default m per¬ 
formance or m the payment of installments the 
contract shall be void, or that the vendor shall be 
released from any obligation to convey and the 
purchaser shall forfeit all rights to the property and 
to the payments made. Whether such provisions 
make time of the essence of the contract depends 
on the intention of the parties as shown by a prop¬ 
er construction of the entire agreement . 69 Pro¬ 
visions of this character have been held to indicate 
an intention that time shall be of the essence of 
the contract , 70 at least as against the purchaser . 71 
It has been held that such provisions are for the 
benefit of the vendor alone, who may or may not 
insist on them at his option , 72 and that consequently 
a default in payment by the purchaser will not ter¬ 
minate the contract so as to preclude an action by 
the vendor for the purchase money . 73 In some cases, 
however, it has been held that such provisions make 
time of the essence of the contract even as to the 
vendor , 74 and in others that they do not make 
time of the essence of the contract even as to the 
purchaser . 76 So it has been held that a provision 
that the purchaser shall make the stipulated pay- 
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ments “or forfeit 99 the cash payment made when 
the contract was entered into does not make time 
of the essence of the contract, it not being a plain 
stipulation that the contract was to be void and 
ended if not literally fulfilled . 76 A distinction has 
also been made in some cases between the effect of 
a provision that on default the contract shall be void, 
and a provision that the vendor may at his option 
so treat it, it being held that, where the vendor has 
the option to forfeit the contract or treat it as at an 
end, time is not of the essence thereof , 77 unless the 
vendor makes it so by exercising his election to de¬ 
clare the contract void ; 76 but in other cases a pro¬ 
vision giving the vendor an option to declare a for¬ 
feiture has been held to make time of the essence 
of the contract . 79 Under a contract designating 
a day for the delivery of a deed, and providing that, 
if the vendor "cannot give a good and sufficient 
deed, then the obligations of both parties shall 
cease," the time of delivering the deed was not of 
the essence of the contract . 60 

Provision for payment of interest on default . A 
provision fixing a time for payment and merely pro¬ 
viding that if payment is not then made the pur¬ 
chaser shall pay interest shows that time is not of 
the essence of the contract . 61 

f. Provision for Reconveyance 

The fed that the contract provides for a reconvey¬ 
ance does not necessarily make time of the essence of 
the contract. 

The fact that the contract of sale contains a pro¬ 
vision for a reconveyance does not necessarily make 
time of the essence of the contract . 62 It has been 
held, however, that time is of the essence of a con¬ 
tract binding the vendor to repurchase within a cer¬ 
tain time at the option of the purchaser , 63 although 


S5. Ky —Tapp v. Nock. 12 S.W 713. | 
89 Ky. 414. 11 Ky L. €11. 

46. Pa.—Ax ford v. Thomas. 28 A. 
443. 160 Pa. 8. 

47. U.S—Jennisons v. Leonard. 

Mich.. 21 Wall. 302, 22 UEd. 539. 

68. Pa—Ax ford v. Thomas, 28 A. 
443, 160 Pa. 8. 

68 . Iowa.—Westervelt v. Hulskamp, 
70 N.W. 125. 101 Iowa 196. 

66 C. J. p 697 note 82. 

3>efault In payment as ground for re¬ 
scission dependent on whether 
time is or Is not essence of con¬ 
tract see Infra I 133 

Tfc. Oa.—Scheer v. Don, 83 8Bid 
>13. 311 Oa. 7—Smith ▼. Smith. M 
S.B.3d 711, 308 Oa. 300—Manrum 
v. Jones. (4 S.B.3d 603, 306 Ga >01. 

Mich.—Grade v. Loafman, S3 N.W.ld 
746. 814 Mich. 884. 

48 OJ. p >07 note 84. 


71. Oa—Smith v. Smith. 66 SJ£.2d 
711. 208 Ga. 300. 

66 C.J. p 697 note 85. 

72. Iowa.—Westervelt v Hulskamp, 
70 N.W. 125. 101 Iowa 196. 

66 C.J. p 697 note 87. 

73. Cal.—Smith v. Mohn. 25 P. 696, 
87 Cal. 489. 

Iowa.—Westervelt v. Hulskamp, 70 N. 
W. 125, 101 Iowa 196. 

74. Cat—Woodruff v. Semi-Tropic 
Land, etc., Co.. 25 P. 354, 87 Cal. 
275. 

Minn.—Johnson v. Herhst, 167 N.W. 
356, 140 Minn. 147. 

75. Ark.—Smith v. Berkau, 164 S.W. 
429. 122 Ark. 96. 

66 C.J. p 698 note 92. 

78. Minn.—Austin v. Weds, 

W. 408. 20 Minn. 235. 
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77. Minn—Coles v. Shepard, 15 N. 
W 153. 30 Minn. 446. 

66 aJ. p 698 note 95. 

78. Fla.—Forssell v. Carter, 62 So. 
926. 65 Fla. 512 

66 C.J. p 698 note 96. 

79. Ill.—Kimball v. Tooke. 70 HI. 
553. 

66 aJ. p 697 note 84. 

S8l Mass.—New York, N.EiER. 
Co. v. Butter, 176 N.E. 797. 276 

Mass. 236. 

81. 8.D—Phillis v. Gross. 142 N.W. 

373, 22 8 D 438. 

66 C.J. p 698 note 98. 

8* N.J.—Jeffries v. Charlton, TO A. 
145, n N.J.Bq. 458. 

83. Ky.—Magoffin v. Holt, 1 Duv. 95. 
Tex.—Johnson v. Portwood, 34 S.W. 
595. 787, 85 Tex. 235. 


15 N. 
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the contrary has been held with respect to a pro* 
vision reserving to the vendor a right to repur¬ 
chase . 84 

g. Waiver 

Time as of tfio essence of the contract may be 
waived by the parties. 

Although time is of the essence of the contract, 
a strict performance may be waived by the party 
entitled to insist on it , 85 even where time is of the 
essence by express stipulation in the contract it¬ 
self . 86 Time as of the essence of the contract may 
be waived by agreement of the parties , 87 either in 
writing or by parol , 88 or it may be waived by their 
acts or conduct . 88 While the vendor's waiver of a 


default in one payment of an installment will not 
operate as a waiver of a subsequent default , 86 the 
court must consider all the circumstances and the 
conduct of the parties in their dealings to deter¬ 
mine whether the vendor has waived the stipulation 
that time is of the essence . 81 After forfeiture for 
default has been waived time becomes essential 
thereafter when and only when the vendor makes 
it so by proper notice insisting on performance with¬ 
in some reasonable time ; 92 and even then there 
may be a further waiver as to the time fixed by 
the notice . 88 

Extension of time. While time as of the essence 
of the contract may be waived by an extension of 
the time for payment or performance , 84 and such 


84. Cal —Hearst v. Pujol, 44 Cal. 
230. 

66 C J. p 697 note 80. 

88b US —Corpus Juris cited in U S. 

v. Erie County, N. Y.. DCN.Y., 31 
F.Supp 67. 

Ga.—Eaton v. Harwood, 31 S E 2d 
473, 198 Ga. 240 

Mich—Ranck v Springier. 63 NW.24 
678. 333 Mich. 671. 

Mo.— Corpus Jdrls quoted in Rathbun 

v. Atkinson. 206 SW2d 612. 516. 

Pa—Bloshmski v Falaz. 79 A 2d 798, 
168 Pa Super 665. 

Tex.— Corpus Juris quoted in Puck¬ 
ett v Hoover, 202 SW.2d 209, 212, 
146 Tex. 1. 

66 C J. p 698 note 4. 

Waiver of time for. 

Conveyance or tender by vendor see 
infra S 231. 

Payment of purchase money see in¬ 
fra f 256. 

Vendor 

The provision In land purchase 
contract that time shall be of the 
essence thereof is for the benefit of 
the vendor and may be waived by 
him —Grider v. Turnbow, 94 P.2d 285, 
162 Or. 622 

86. Mo— Corpus Juris quoted in 

Rayburn v. Atkinson, 206 S W 2d 
512. 516 

Or—Grider v. Turnbow, 94 P.2d 285, 
162 Or 622. 

Pa.—Di Giuseppe v. Di Giuseppe, 96 
A.2d 874, 373 Pa. 656—Bloshinski 
v. Falaz, 79 A 2d 798, 168 PaBuper. 
565. 

Tex — Corpus Juris quoted in Puckett 
v. Hoover, 202 S.W.2d 209. 212. 146 
Tex. 1—Langley v. Norris, Civ. 
App, 167 SW.2d 603, affirmed 173 
S.W.2d 464, 141 Tex. 405, 148 A.L.R. 
566 

66 C J. p 699 note 5. 

67. Pa.—Di Giuseppe v. Di Giuseppe, 
96 A 2d 874, 378 Pa. 656—Cohn v. 
Weiss. 51 A 2d 740, 356 Pa. 78. 

66 C.J. p 698 note 4 [a]. 

88. Mo.—Corpus Jujfts quoted in 


Rayburn v. Atkinson, 206 S W 2d 
512. 516 

Pa—Di Giuseppe v. Di Giuseppe. 96 
A 2d 874. 373 Pa 556 
Tex— Corpus Juris quoted in Puckett 
v. Hoover. 202 SW.2d 209, 212, 146 
Tex. 1 

66 C J. p 699 note 6 

89. Ga —Eaton v. Harwood. 31 S E 
2d 473. 198 Ga. 240 

Ill.—Backman v Nelson. 92 N.E 2d 
340. 340 III App 533 
Mich—Ranck v Springer, 53 NW.2d 
678, 333 Mich. 671. 

Neb —Lang v Todd. 28 NW2d 434. 
148 Neb 726 

Pa—DI Giuseppe v Di Giuseppe. 96 
A 2d 874. 373 Ta. 656—Cohn v 

Weiss. 51 A 2d 740. 356 Pa 78— 
Bloshinski v. Falaz. 79 A 2d 798. 
168 Pa Super 565 

Tenn —Welch v W. W. Dillon & Co. 
7 Tenn App 430. 

Affirmative declaratory act or oonduct 

Recitation in agreement for sale 
of realty that time was of the es¬ 
sence. could be subsequently waived 
by the parties either by an affirma¬ 
tive declaratory act to that effect or 
by their conduct —Hoffman v Per¬ 
kins. 67 A.2d 210, 3 N.J Super 474. 

Acts or conduct held to constitute 
waiver 

(1) Generally. 

Cal —Boyd v A. E. J Chi vers Co., 25 
P 2d 878, 134 Cal App 566. 

Pa—In re Ypunkins* Estate, 186 A. 

205, 123 Pa-Super. 147. 

66 C J p 698 note 4 [b]. 

(2) Where neither party made a 
tender of performance within the pe¬ 
riod set for payment of the full pur¬ 
chase price.—Christopher v. West, 98 
N.E.2d 722, 409 Ill. 131. 

(3) Where, after time for perform¬ 
ance had passed, parties performed 
acts looking to fulfillment of con¬ 
tract.—Lang v. Todd, 28 N.W.2d 434, 
148 Neb. 726. 

(4) Acceptance of past due pay¬ 
ments without regard to terms of 
contract. 


Mich—Whitley v Tessm&n, 36 NW 
2d 724. 324 Mich 215 
Or—Grider v Turnbow, 94 P.2d 285. 
162 Or 622. 

Tex—Langley v. Norris. Civ App . 167 
S W 2d 603, affirmed 173 S W 2d 
454. 141 Tex 405. 148 A LR 555 

(5) Receipt of payment after time 
provided in contract, or by granting 
other Indulgences to purchaser — 
Moeller v. Good Hope Farms. 215 P 
2d 425. 35 Wash 2d 777—66 C J. p 698 
note 4 fc] 

Act* or oonduct held not to constitute 
waiver 

U S —Wuchner v. Goggin. C A Cal, 
175 F 2d 261 

Cal—Hall v Hemp. 166 P 2d 372, 73 
Cal App 2d 377 

Mont.—J. M Hamilton Co v. Batt- 
son. 44 P 2d 1064. 99 Mont 583. 101 
ALR 620 

G6 C J p 698 note 4 [e] 

90. Mo —Corpus Juris quoted in 

Ra> burn v. Atkinson. 206 S W 2d 
512. 516 

Or.—Gray v. Pelton. 135 P. 755, 67 
Or. 239 

Utah —Pearce v Shurtz, 270 P 2d 412 
2 Utah 2d 124 

91. Mo — Corpus Juris quoted in 

Rayburn v Atkinson, 206 S.W.2d 
512. 516 

Or—Gray v. Pelton, 135 P 755, 67 
Or 239 

99. Mo — Corpus Juris quoted in 

Rayburn v. Atkinson, 206 S W 2d 
512. 516 

NJ.—Sonek v. Hill Bldg A Loan 
Ass'n. 49 A 2d 303, 138 N J.Eq 534. 
affirmed 52 A 2d 852, 140 N.J Eq. 
108 

Or—Grider v Turnbow, 94 P.2d 285, 
162 Or. 622 

Pa—Cohn v Weiss, 51 A2d 740, 356 
Pa. 78. 

66 C J p 699 note 9. 

93. W.Va —Cosby v. Honaker, 50 S. 

E 610, 67 W.Va. 512 
94L Pa —Di Giuseppe v. Di Giuseppe, 
96 A 2d 874, 373 Pa. 556. 

66 C.J. p 700 note 12. 
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an extension may operate as the substitution of a 
new and separate contract as to which time is not 
of the essence, 95 it is ordinarily held that a simple 
extension of the time of payment to another definite 
date does not constitute a waiver or affect the char¬ 
acter of the contract as to the requirement of strict 
performance, but merely substitutes one date for 
another. 99 Time as an essential element is removed 
from the contract by an indefinite extension, 97 but 
may be restored by reasonable notice demanding per¬ 
formance. 98 It has also been held that, where the 
time fixed for the conveyance has been twice ex¬ 
tended to definite dates, and then indefinitely ex¬ 
tended, a letter from the purchaser stating a de¬ 
sire that there should be no further adjournment, 
and requesting the vendor to fix a time for perform¬ 
ance, does not make the time thereafter fixed of the 
essence of the contract 99 Time as essence of a 
contract providing for payment of the first install¬ 
ment of the purchase price at a certain time is not 
waived by extensions of time m each of \*hich it is 
expressly stipulated that time shall be of the es¬ 
sence of each extension 1 

§ 105. Executed and Executory Contracts 

An instrument relating to the sale and conveyance 
of real estate, if sufficient to comply with the essential 


requisites of a deed, may, according to the intention 
of the parties, operate either as an absolute convey¬ 
ance or as a mere bond for title or contract to convey, 
or as an executed or executory contract of sal#. 

An instrument relating to the sale and convey¬ 
ance of land, if sufficient to comply with the es¬ 
sential requisites of a deed, as discussed in Deeds 
§§ 10-79, may, according to the intention of the 
parties, operate either as an absolute conveyance 
or as a mere bond for title or contract to convey. 2 
Whether an instrument is to be regarded as an 
absolute conveyance or as a bond for title or con¬ 
tract of sale, 3 or whether the contract is to be 
construed as executed or executory, 4 is a question 
depending on the intention of the parties as shown 
by the language used and by a proper construction 
of the contract as a whole in the light of the sur¬ 
rounding circumstances. 

As a general rule, if it appears that the contract 
is not complete but that there is something fur¬ 
ther to be done or agreed on, or that it depends on 
some contingency or future act of one of the par¬ 
ties, it is an executory contract. 5 If, however, the 
language employed by the parties shows that noth¬ 
ing further is to be done under the contract in or¬ 
der to render it complete and binding, the contract 
is an executed one, and not executory, 5 and it is 


95. Iowa—Van Vranken v. Cedar 
Rapids, etc. R Co. 5 N.AV 197. 7 
X.W 504 55 Iowa 135 

(ib C J p 700 note 12 

96. Okl — Corpus Juris dtsd la Craig 
v Chisholm. 82 P 2d 986. 991. 183 
Okl 398 

06 C J p 700 note 11 

97. NY—Wija Bldg Corporation v 
Kay-Wei Bldg Corporation. 228 N 
YS 182. 223 AppDiv. 848. affirmed 
164 NE. 589. 249 N.Y. 575. 

66 C J. p 700 note 13. 

98. Mont—Silfvast v Asplund. 20 
P 2d 631. 93 Mont. 548 

66 C J p 700 note 14. 

99. NY—Glaser v. Eisen Realty 
Co. 187 N.Y.8. 171. 

1. Mo.—McQuary v. Missouri Land 
Co. of Scotland. 130 S.W. 335. 230 
Mo. 342. 

2. Va.—Mineral Development Co. v. 
James. 34 S.E. 37, 97 Va. 403. 

66 C.J. p 700 note 18. 

3. U.S.—Williams v. Paine. App.D. 
C.. 18 S.CL 279. 169 U.S. 55. 42 I* 
Ed. 658. 

66 C.J p 700 note 22 

“Purahaeo’’ and •‘sals” 

The word ••purchase” and its cor¬ 
relative term “sale,” in a contract. 

do not necessarily Import an execut¬ 
ed or consummated purchase or sale. 

but are frequently used in the sense 


of an agreement to buy or sell: when 
used with reference to land, the word 
“purchased” may mean a completed 
transaction, or it may mean a trans¬ 
action still incomplete—Weller v 
Kelly. 55 A 2d 55. 136 N J Law 281. 

Term “sell” is often used inter¬ 
changeably in agreements relating to 
sale of realty, as indicating a pres¬ 
ent sale or contract to sell, and its 
meaning is to be determined by read¬ 
ing it in light of all other stipula¬ 
tions of instrument.—Aspinwall v. 
Ryan. 226 P 2d 814. 190 Or. 530. 

XUstrumeut oot ns tr u ed as bond for ti¬ 
tle or executory contract 
Cal —Pickering Lumber Co. v. White- 
side. 128 P 2d 899. 54 Cal App 2d 
200. certiorari denied 63 S Cl 664, 
318 US 763. 87 L Ed 1135. rehear¬ 
ing denied 63 S Ct. 828. 318 U S. 801, 
87 L Ed 1165. 

Mont—Clinton v. Miller, 226 P.2d 
487, 124 Mont 463. 

[ N.Y —Crippen v. Spies, 7 N.Y.S.2d 
J 704, 255 App.Div. 411. 

| 66 C.J. P 700 note 22 [a], [c]. 

I 

4. Va.—Lynnhaven Beach & Park 
Co. v. Moore, 158 S.E. 896, 156 Va. 
i 683 

66 C.J. P 701 note 23. 

A title boud “is in fact but an 
executory contract in writing for 
the sale of real estate, to be after¬ 
wards consummated by further ac- 
| tion when the conditions may be com¬ 
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plied with ”—Atkinson v Hudson, 44 
Ark 192, 196. 

Contracts held executed 

Contract for sale of land, with re¬ 
spect to vendor's undertaking to exe¬ 
cute a deed and deliver possession of 
the property, was held executed aft¬ 
er the execution of a deed and the 
placing of the deed and notes given 
as part of the purchase price in es¬ 
crow, to be there held until the ven¬ 
dor could refinance the mortgage 
which he had on the property.— 
Haynes v. Cannon. 157 S EL 377, 42 
Ga App. 823. 

5. La—Peterson v. Moresi, 186 So. 
737, 191 La. 932. 

Mont—Clinton v. Miller, 226 P.2d 
487. 124 Mont. 463. 

Tenn—Palmer Bros. v. Haven#, 193 
SW.2d 91, 29 TennApp. 8 
66 C.J. p 701 note 24. 

Contracts held executory 

(1) Generally—Pickering Lumber 
Co. v Whiteside, 128 P.2d 899. 84 Cal. 
App.2d 200, certiorari dented 82 S.Ct. 
664. 318 U.S. 768. 87 UBd. 1135. re¬ 
hearing denied 68 S.Ct. 828, 818 U.S. 
881, 87 LBd. 1165. 

(2) A contract under which plain¬ 
tiff agreed to pay a lump sum as pur¬ 
chase price.—Carvage v. Stowell, 55 
A.2d 188.115 Vt. 187. 

A Minn.—Coates ▼. Cooper, 149 H 
W. 120,121 Minn. 11, 

I 66 C.J. p 701 note 25. 
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immaterial that payment or conveyance is to he 
made in the future, 7 Where, by its express terms, 
a contract is in its inception executory, it cannot 
become an executed contract until the purchase price 
has been paid and the owner has delivered a deed 
conveying the land. 8 As between the vendor and 
purchaser the contract remains executory to the 
extent that the obligation to pay and the one to con¬ 
vey are mutually dependent. 8 A written contract 
for the sale of realty, the business being conducted 
thereon, and business fixtures and equipment, under 
which the down payment prescribed has been made, 
has been held a partially performed, and not an ex¬ 
ecutory, contract. 10 The acceptance of a deed in 
pursuance of a contract for the purchase of land 
is pnma facie an execution thereof. 11 

There are certain terms and expressions which, 
standing alone, import an executed contract, 12 and 
others which import an executory one; 18 but the 
use of such terms is by no means conclusive and 
their actual import must always give way to the 
manifest intention of the parties as shown by the 
entire agreement. 14 The terms “executed” and “ex¬ 
ecutory” as applied to such instruments have been 
used both to distinguish between absolute con¬ 


veyances and mere contracts of sale, 18 and also to 
distinguish between different contracts of sale ac¬ 
cording to the completeness of the contract itself, 18 
in which case the contract may be executed, al¬ 
though the conveyance is to be made in the future. 17 

j Promise to sell. Under the statutes in Louisiana, 
a written promise to sell immovables, where there 
exists a reciprocal consent of both parties as to the 
thing and the price and terms, amounts to a sale 
to the extent that it gives either party the right 
to specific performance of the contract, 18 but such a 
promise does not effect a transfer of ownership of 
the property to the purchaser, 18 and consequently 
when the purchaser under such a contract defaults in 
his contract, he holds the property without a title. 20 
A written instrument does not convey title to real 
estate when it contains no language directly con¬ 
veying title and when a reading of the instrument 
shows that a subsequent deed is intended by the par¬ 
ties. 21 

Where the contract is conditional on the happen¬ 
ing of an event or the doing of certain things, the 
fulfillment of the conditions does not cause the own¬ 
ership of the property to vest in the purchaser retro¬ 
spectively as of the date of the contract, 22 but, on 


7. Minn—Coates v Cooper, supra. 
66 C.J. p 701 note 26. 

8 . Va.—Miller v. Kemp. 160 S.E 203. 
167 Va. 178. 

Full payment 

As long as any portion of a con¬ 
tract to purchase land remains un¬ 
paid, the contract is executory.— 
Seguin v Maloney. 253 P 2d 252. 198 
Or 272. 35 A.L.R 2d 1412, rehearing: 
denied 256 P.2d 514, 198 Or. 272, 35 
A.L.R.2d 1412. 

9m Okl.—Asher v. Hull. 250 P.2d 866, 
207 Okl. 478. 

10. Ohio.—Meriott v. Marine, 121 N. 
E.2d 305, 96 Ohio App 174. 

11. NT—Bull v. Willard. 9 Barb. 
641 

Or.—Smith v. Vehrs. 242 P.2d 586, 
194 Or. 492. 

12. Okl—Dunn v. Yakish, 61 P. 926, 
10 Okl 388 

66 C.J P 701 note 28. 

13. La.—Bennett v. Fuller. 29 La. 
Ann. 663. 

14. Iowa.—Nunngesser v. Hart, 98 
N.W. 505. 122 Iowa 647. 

66 C.J. p 701 note 30. 

15. Tex.—Bryan v. Johnson, 39 Tex. 
91. 

96 C.J. p 700 note 19. 

16 . I1L—Walker v. Douglas, 70 Ill. 
445. 

9ft O.J. p 700 note 20. 

97 . N.C.—Bay v. McCulloch, 1 N.C. 

60 ft. 


1& La.—Ober v Williams. 35 So 2d 
219, 213 La. 568—Davis v. McCain. 
132 So 768. 171 La. 1011—Stephens 
v. Bulkley, App , 41 So 2d 683—Peck 
v. Bemiss. 10 La Ann. 160. 

66 C.J. p 702 note 33. 

19. La.—Ober v. Williams. 35 So.2d 
219, 213 La. 568—Davis ▼ McCain. 
132 So. 758. 171 La 1011—Succes¬ 
sion of Fay, 109 So. 824, 161 La 
1022—Pruyn v. Gay, 106 So. 536. 
159 La. 981—Campbell v. Rich¬ 
mond Ins Co, 100 So 679, 156 La. 
455—Trichel v Home Ins. Co, 99 
So 403. 165 La. 469—Page v. Loef- 
fler. 84 So 194. 146 La. 890, 22 A.L. 
R 563—Capo v. Bugdahl, 42 So 
478, 117 La. 992—McDonald v. Au- 
bert, 17 La. 448—Stephens v. Bulk- 
ley. App. 41 So.2d 683—Baldwin v. 
Morey, 6 So. 796. 41 La.Ann. 1106 
—Thompson v Duson, 5 So. 58, 40 
La Ann. 712—Garrett v. Crooks, 15 
La Ann 483—Peck v. Bemiss, 10 
La.Ann 160. 

66 C J p 702 notes 31. 32. 

Binding contract of sals 
A deed was unnecessary to trans¬ 
fer ownership where there was a 
binding contract of sale.—Le Blanc 
v. Watson. C.CALa., 13 F2d 76. 
Certiorari denied Watson v. Le Blanc, 
47 SCt 113, 273 U.S. 724, 71 L.Ed. 
860—66 C.J. p 702 notes 81 £ej, 32. 

Ownership not diverted 

An agreement to purchase immova¬ 
ble property does not vest ownership 
in the person agreeing to buy or di¬ 
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vest the ownership of the seller.— 
Louisiana Delta Farms Co v Davis. 
12 So.2d 218, 202 La. 446—Brown v 
Weldon. La App.. 199 So 620—South¬ 
western Improvement Co v. Whit¬ 
tington. La.App, 193 So 483. 

20. La.—Louisiana Delta Farms Co 
v. Davis. 12 So 2d 213. 202 La 445 
—Brown v. Weldon. App. 199 So 
620 

21- La.—Stephens v. Bulkley, App. 
41 So.2d 683. 

Any agreement for sale of real 
•state, which is not intended to 1 m 
final writing between the parties, but 
is to be followed by another and final 
deed, is a mere promise of sale and 
does not transfer title, unless it 
clearly appears that the new deed 
should be only a confirmation of the 
first, and indispensable for the trans¬ 
fer of title—Ober v Williams. 36 So 
2d 219. 213 La. 668—Davis v. McCain. 
132 So. 768. 171 La. 1011—Succession 
of Fay, 109 So 824. 161 La 1022— 
Campbell v. Richmond Ins Co. 100 
So. 679, 156 La. 456—Stephens v. 
Bulkley. La App. 41 So.2d 683—66 
C.J. p 702 note 32 [a]. 

22 . La.—Ober v. Williams. 35 So 2d 
219. 213 La. 568. 

Street of statute 

A statute providing that when the 
condition of a contract is complied 
with, it has a retrospective effect to 
the date the engagement was con¬ 
tracted means merely that the rights 
of the obligor, on compliance, revert 
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the contrary, compliance with the condition renders 
the contract executory, makes the reciprocal prom¬ 
ises absolute, and establishes the rights and liabili¬ 
ties of the parties as of the date of the agreement. 23 

A statute providing that a sale is considered per¬ 
fect between the parties as soon as there exists an 
agreement for the object and for the price thereof, 
although the object has not yet been delivered or 
the price paid, applies only in cases where the par¬ 
ties, by their contract, do not contemplate a with¬ 
holding of title until a later date, and it does not 
apply to a contract to sell land at a future date after 
the performance of certain conditions by the pur¬ 
chaser. 24 

§ 106. -Rights and Title of Parties 

a. In general 

b. Trust relationship of parties 

c. Right of vendor to reconveyance 


a. In General 

A contract for the sale of real oatata. If auSIclant 
in form and It appears that the partiaa intended far It 
to operate an an absolute conveyance, will pass the ti¬ 
tle to the lands to the purchaser; but a bond for title or 
executory contract for the sale of realty will not trans¬ 
fer the legal title, although It will effect a transfer of 
the equitable or beneficial interest in the realty to the 
owner. 

A contract for the sale of real estate, if sufficient 
in form and it appears that it was the intention of 
the parties for it to operate as an absolute convey¬ 
ance, will pass the title to the lands to the pur¬ 
chaser. 25 On the other hand, a bond for title or 
mere contract for the sale of realty will not ef¬ 
fect a transfer of the legal title thereto, which re¬ 
mains in the vendor until he has executed a con¬ 
veyance sufficient by the law of that jurisdiction 
to pass the legal title. 26 

In equity, however, a binding and enforceable 
contract for the sale and purchase of real estate is 
recognized, for most purposes, as if it were spe¬ 
cifically executed and performed. 27 The purchaser 


to the date of the contract, but it 
does not cause the ownership of the 
property to be transferred retrospec¬ 
tively by the performance of the con¬ 
dition—Ober v Williams, supra— 
Stephens v. Bulkley. LaApp., 41 So. 
2d 683. 

S3. La.—Ober v. Williams. 35 So 2d 
219. 213 La. 668—Stephens v Bulk- 
ley. App . 41 So 2d 683 
24. La—Ober v. Williams. 35 So 2d 
219. 213 La. 568. 

SB. Tex.—Rountree v. Thompson. 71 
SW. 674. 72 SW. 69. 30 Tex Civ. 
App 595 

66 C J. p 702 note 35. 

Analogy of relation of vendor and 
purchaser under contract for sale 
of land to that of a mortgagor and 
mortgagee see Mortgages 9 9. 
Contract for sale as breach of condi¬ 
tion against change of interest see 
Insurance 9 564 e. 

Insurable interest of vendors and 
purchasers see Insurance 9 188 
Rights and liabilities between ven¬ 
dor and purchaser generally see in¬ 
fra 99 277-301. 

Title bond cannot take the place 
of a recorded deed and is insufficient 
to pass title—Kenton Coal & Oil Co 
v. Petroleum Exploration, 154 SW.2d 
556. 287 Ky 663. 

M. U.S —First State Bank of 
Thompson Falls v. 17. 8.. C.C.A 
Mont.. 92 F.2d 132—U S. v Sode. 
D C.Neb., 93 F.Supp. 398 
Ariz.—Shreeve v. Qreer. 173 P 2d 641. 
65 Arts. 36—Strahan v. Haynes, 362 
P. 996. 33 Aria. 128 

Ark—Weaver v. Gilbert. 218 S W.2d 
353. 214 Ark 800. 

Cal.—Elliott v. McCombs. 109 P2d 
329, 17 Cal.2d 23—Pickering Lum- 
91 C.J.S.—64 


ber Co v Whiteside. 128 P 2d 899. 
54 Cal App 2d 200. certiorari denied 
63 S Ct 664. 318 U S 763. 87 L Ed 
1135. rehearing denied 63 S Ct 828. 
318 US 801. 87 LEd 1165—In re 
Reid’s Estate. 79 P.2d 451. 26 Cal 
App.2d 362 

Mich—Barker v. Klingler. 4 N.W 2d 
596. 302 Mich. 282—Lutz v. Dutmer. 
282 NW. 431. 286 Mich 467 

Minn—Petition of S R. A. Inc.. 18 
N W 2d 442. 219 Minn 493. followed 
in 18 N.W 2d 455. 219 Minn 517. 
affirmed 66 S.Ct 749. 327 US 558. 
90 LEd 851—Village of Hibbing 
v. Commissioner of Taxation. 14 
N W 2d 923, 217 Minn. 528. 156 AL 
R 1994—First A American Nat 
Bank of Duluth v. Whiteside. 292 
N W 770. 207 Minn. 537. 

Mo.—Manning v. North British & 
Mercantile Ins Co.. 99 S.W. 1094, 
123 Mo.App. 456 

Mont—Clinton v. Miller, 226 P.2d 
487. 124 Mont 463 

N.J—Reilly v. Griffith. 56 A 2d 602 
141 N J Eq. 154. affirmed 61 A 2d 
235, 142 N.J Eq. 724—Martindell v 
Fiduciary Counsel, 30 A 2d 281, 
133 N.J Eq 408. 

N Y —Crippen v Spies. 7 N Y S 2d 
704. 255 AppDiv. 411—In re De 
Stuers* Estate, 99 N Y S 2d 739. 199 
Misc 777—In re Kirkwood's Will. 
61 N.Y S 2d 490, 183 Misc 747. ap¬ 
peal dismissed 77 N.Y S 2d 143— 
Skelly v. Knell, 3 N.Y.S 2d 112, 167 
Misc 218—Tarolli v. Syracuse Inv 
Corporation, 271 NY.S 871. 161 

| Misc 634, affirmed 271 NYS 879, 
241 App Div. 912—In re Dunck- 
er s Estate. 22 N.Y.S.2d 29. 

ND—Henry S. Grinde Corp V. 
Klindworth. 44 N.W.2d 417, 77 N. 
D. 597. 


Or—Hull v Clemens. 267 P 2d 225. 
200 Or 633—Walker v Mackey. 253 
P 2d 280, 197 Or 197—Seguin v. 
Maloney. 263 P.2d 252. 198 Or. 272. 
35 A L R 2d 1412, rehearing denied 
256 P 2d 514. 198 Or 272. 35ALR. 
2d 1412—Harder v City of Spring- 
field. 236 P 2d 432. 192 Or 676. 

S C.—Dempsey v Huskey, 80 S.E.2d 
119, 224 S C 536. 

Tenn—Light v Greenwich Ins. Co.. 

58 SW 851. 105 Tenn 480. 

Tex—Federal Life Ins. Co. v. Mar¬ 
tin. Civ App , 157 S W.2d 149. error 
refused—Taylor v. Herrin, Civ. 
App . 127 S.W 2d 945—Dlmmitt Ele¬ 
vator Co v Carter, Civ.App, 70 S. 
W 2d 615 

Wash —Hubbard v Grandquist, 71 
P 2d 410, 191 Wash 442. 

Wis —Security State Bank v. Monona 
Golf Club. 252 N.W. 287. 213 Wis. 
581. 

66 C J. p 702 note 36 
Escrow papers whereby vendor 
agreed to transfer title to land after 
Installment payments on purchase 
price were completed, constituted a 
contract of sale, but did not pass le¬ 
gal title—Pevehouse v Oliver Farm 
Equipment Sales Co., Tex.Civ.App., 
114 SW2d 658, error dismissed. 
Vendor is title owner 
La.—Atkins v. Smith, App., 21 So.2d 
89. affirmed 21 So.2d 728. 207 La. 
560. 

27. Aris.—Strahan v. Haynes, 282 P. 
995. 33 Arts. 128. 

N.J —High ter v. First Reformed 
Church of Boonton, 86 A. 2d 805. 17 
NJ.Super. 407—Lanes v Bank of 
Montclair. 67 A.2d 925. 3 N.J.Super. 
593—Courtney v. Hanson, 66 A.2d 
I 630. 8 N.J.8uper. 47. affirmed 72 A. 
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thereunder has a valid and subsisting interest in the 
property that is the subject matter of the contract. 28 
As a general rule, he is regarded m equity as the 


owner, or as the equitable owner, 29 or as the bene¬ 
ficial owner; 30 and the contract vests in him an 
equitable title to the realty, 31 or the entire benefi- 


2d 192, S N.J 571—Volk v. Atlantic 
Acceptance A Realty Co. 59 A 2d 
387, 142 N J Eq. 67—Hanson v 

Levy, 56 A 2d 411, 141 N.J Eq 103 
—Siesel v. Mandeville. 55 A 2d 167, 
140 N.J Eq. 490—Martindell v. Fi¬ 
duciary Counsel, 30 A 2d 281, 133 
N.J Eq. 408—Palisade Gardens v. 
Grosch. 185 A. 27, 120 N.J Eq 294, 
affirmed 189 A. 622. 121 N.J Eq. 
240. 

Unexecuted contract 

Where purchaser of land had paid 
no taxes, made no improvements, 
and paid nothing: on purchase price, 
but abandoned contract, and agreed 
with vendor to execute quitclaim 
deed to his copurchaser, and had not 
done so, equity will execute convey¬ 
ance for him under rule that equity 
regards that as done which should 
be done—Crane v. Daniel, 245 P 
1017, 121 Kan. 3. 

2& Wash—Griffith v. Whittier. 223 
P 2d 1062, 37 Wash 2d 351 
Bight to acquire title 

The purchaser has the right to ac¬ 
quire title in accordance with the 
terms of the contract—Griffith v. 
Whittier, supra. 

29. Ala—Lynch v. Partin, 34 So 2d 
2, 250 Ala 241—Mitchell v White, 
14 So 2d 687, 244 Ala 603—Griffin 
v. State, 2 So 2d 921. 30 AlaApp. 
194 

Ariz—Kresse v Ryerson, 169 P.2d 
850, 64 Ariz. 291 

Cal—Parr-Richmond Indus Corp v. 
Boyd. Cal, 272 P 2d 16—Elliott v. 
McCombs, 109 P 2d 329, 17 Cal 2d 
23—In re Reid's Estate. 79 P.2d 
451, 26 Cal App 2d 362 
Colo—Ross v. Brown, 212 P 835, 72 
Colo 560. 

Fla —Lafferty v. Detwiler, 20 So 2d 
338, 155 Fla. 95. 

Oa —Addison v McEntire. 5 S E 2d 
666, 189 Ga. 279. 

Ind—Knapp v. Ellyson Realty Co, 
5 N.E 2d 973, 211 Ind. 180—McClel¬ 
lan v. Beatty. 53 NE2d 1013, 115 
Ind.App. 173, rehearing denied 55 
NE.2d 327, 115 Ind.App. 173. 

Ky—T. W. Spinks Co. v. Pachoud 
Bros.. 92 S W.2d 50, 263 Ky. 119 
Mich.—Rosenthal v. Shapiro, 52 N.W. 
2d 859, 333 Mich. 302—In re Jeff¬ 
ers’ Estate. 261 N.W. 271, 272 Mich. 
127. 

Minn.—Village of Hibblng ▼. Com¬ 
missioner of Taxation, 14 N.W.2d 
923, 217 Minn. 528, 156 A L R 1294 
—Petition of S. R. A.. Inc., 7 N.W. 
2d 484. 213 Minn. 487—First A 
American Nat Bank of Duluth v. 
Whiteside. 292 N.W. 770, 207 Minn. 
537. 

Miss.—Cole v. Haynes. 62 So 2d 779, 
216 Miss. 485, S3 A.L R.2d 1378. 
Mo.—Corpus Juris eited In Hernandez 


v. Prieto, 162 S W 2d 829, 831, 349 
Mo 658—State ex rel City of St 
Louis v. Baumann, 153 S.W 2d 31. 
348 Mo 164— Corpus Juris olted in 
Savings Trust Co of St Louis v 
Skain, 131 SW.2d 566, 570, 345 Mo 
46—Waugh v. Williams, 119 SW 
2d 223, 342 Mo. 903—Schmidt v 
City of Tipton, App., 89 S.W.2d 
569 

Neb—Buford v Dahlke, 62 N.W.2d 
252. 158 Neb 39. 

N J —Coolidge & Sickler v Regn. 80 
A.2d 554, 7 N.J. 93. 27 A L.R 2d 
437—Mango v. Brodsko, 108 A 2d 
879, 32 NJ Super 616—Righter v 
First Reformed Church of Boon- 
ton. 86 A 2d 305. 17 N J Super 407 
—Lanes v Bank of Montclair. 67 
A 2d 925, 3 N J Super 593—Court¬ 
ney v Hanson, 65 A 2d 530, 3 N J 
Super 47. affirmed 71 A 2d 192, 3 N 
J 571—Oscsenda v Oscsenda, 63 
A 2d 897, 2 N J Super 353—Volk v 
Atlantic Acceptance & Realty Co, 
59 A 2d 387, 142 N J Eq 67—Han¬ 
son v Levy, 56 A 2d 411. 141 NJ 
Eq 103—Siesel v Mandeville, 55 
A 2d 167. 140 N J Eq 490—Palisade 
Gardens v Grosch. 185 A 27, 120 
N J Eq 294. affirmed 1S9 A. 622, 
121 N J Eq 240 

N M —Mesich v Board of Com'rs of 
McKinley County. 129 P 2d 974, 46 
N M. 412 

N.Y.—County Trust Co. v Edmil 
Const Corp. 114 N Y.S 2d 520, 203 
Misc 208—In re Maguire’s Estate. 
291 NYS 753, 161 Misc 219, af¬ 
firmed 296 NYS 528. 251 App Div 
337. affirmed 13 N E 2d 458, 277 N 
Y 527—In re Duncker's Estate, 22 
N Y S 2d 29—Clapper v. House, 6 
Paige 149. 

Okl—Dick v. Vogt. 162 P 2d 325, 196 
Okl 66 

Or—City of Reedsport v. Hubbard. 
274 P 2d 248—Grider v. Turnbow, 
94 P 2d 285, 162 Or 622. 

Pa—Allardice v. McCain, 101 A.2d 
385, 375 Pa 528—Wood v Evanitz- 
sky, 85 A 2d 24, 369 Pa. 123—Town¬ 
ship of Lower Chichester v. Low¬ 
er Chichester School Dist, 36 Pa. 
Dist A Co. 616, 29 Del Co. 92, 9 
Som Leg J. 358. 

R I—Salvatore v. Fuscellaro, 166 A 
26. 53 R L 271. 

Tenn.—Light v. Greenwich Ins. Co., 
58 S.W. 851, 106 Tenn. 480—Bates 
v. Dennis, 203 S.W.2d 928, 30 Tenn. 
App. 94. 

Wis —Security State Bank v. Monona 
Golf Club. 262 N.W. 287, 213 Wis. 
581. 

66 C.J. p 705 note 43, p 1028 note 98. 

In iftbitaaof, the vendee becomes 

the owner of the estate—Smith v. 

Glen Alden Coal Co., 32 A.2d 227, 347 

Pa. 290. 


Full effect 

In equity, an executory contract 
of Bale is given full effect as a trans¬ 
fer of the equitable interest—Burke 
v Burke. 106 A.2d 69. 204 Md. 637— 
Takacs v. Doerfler, 48 A.2d 328, 187 
Md. 62. 

30. Mo —Kansas City v. Kansas City 
Terminal Ry. Co.. 23 S.W.2d 1006, 
324 Mo. 461 

Beal beneficial owner 

Fla —Atlantic Beach Improvement 
Corp v Hall, 197 So. 464, 143 Fla 
778. 

31. U S —C L Gransden A Co. v 
C I R. CCA 6. 117 F 2d 80—Na¬ 
tional Bank of Kentucky v Louis¬ 
ville Trust Co. CCA Ky . 67 F 2d 
97. certiorari denied 54 S Ct. 440. 
291 US 665, 78 L Ed 1056—U S 
v Sode. DC Neb. 93 F Supp 398 

Ark —Weaver v Gilbert. 218 S W 2d 
353, 214 Ark 800 

Cal —l’arr-Ru htnond Indus. Corp v 
Boyd. 272 P 2d 16—Miller v. Wad- 
dingham, 27 P. 750. 91 Cal 377, 13 
L R A 680. 

Ill—Wahl v Fairbanks. 90 N.E 2d 
735. 405 Ill 290 

Ind —McClellan v Beatty. 53 N E 2d 
1013. 115 Ind App 173, rehearing 
denied 55 N.E 2d 327, 115 Ind.App 
173 

Iowa—Junkin v. McClain. 265 NW 
362, 221 Iowa 1084—Hatch v. Com¬ 
merce Ins Co, 249 NW 164, 216 
Iowa 860—Hatch v. Commerce Ins 
Co. 249 NW 824. 216 Iowa 860. 
Ky—Henkenberns v Hauck, 236 S. 
W 2d 703, 314 Ky 631—Kenton Coal 
A Oil Co v Petroleum Exploration, 
154 S W 2d 656. 287 Ky 563 
Mich.—Barker v. Klingler, 4 N.W 2d 
596. 302 Mich. 282—Lutz v. Dut- 
mer, 282 NW 431, 286 Mich 467— 
Bishop v. Hannan Real Estate Ex¬ 
change. 255 N.W. 599, 267 Mich 
575. 

Minn—Petition of S. R. A.. Inc. 18 
N.W 2d 442. 219 Minn 493. followed 
in 18 N.W 2d 455. 219 Minn 517, 
affirmed 66 S.Ct. 749, 327 U.S 658, 
90 L Ed 851. 

Mo—Hamilton v. Linn, 200 S.W.2d 
69. 355 Mo. 1178. 

Mont.—Epletveit v. Solberg. 169 P.2d 
722, 119 Mont. 46—Whorley v. Pat- 
ton-Kjose Co., 6 P.2d 210, 90 Mont 
461. 

Neb —Buford v. Dahlke, 62 N.W 2d 
262, 158 Neb. 39—In re Wiley's Es¬ 
tate, 36 NW.2d 483. 150 Neb. 898. 
opinion supplemented on other 
grounds 38 N.W.2d 434. 151 Neb 
633. 

Nev.—McCall v. Carlson. 172 P.2d 171, 
63 Nev. 390. 

N H.—French v. Pearson, 45 A.2d 300, 
94 N.H. 18. 
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cial interest in the lands, 8 * or he acquires an equi¬ 
table estate or interest in the property involved. 33 
The vendor, on the other hand, becomes the antici¬ 
pated recipient of the purchase money, 34 and, it 
has been held, the equitable owner of the purchase 
money. 88 A mere contract to quitclaim an inter¬ 
est in land does not confer any title on the vendor. 38 
A purchaser may acquire the equitable title to prop- 
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erty and contract to acquire the legal title on the 
performance of conditions subsequent to the con¬ 
summated transaction of the sale. 37 

The change in the beneficial title under a contract 
for the purchase and sale of realty results from 
the application of the doctrine of equitable conver¬ 
sion. 38 The purchaser’s equitable title does not de- 


NJ-Craig ▼. Craig. 95 A 2d 767, 25 
N J.Super. 226—Oscsenda v. Os- 
csenda. 68 A. 2d 897. 2 N J.Super 
353—Volk v. Atlantic Acceptance 
ft Realty Co. 69 A.2d 387. 142 NJ 
Eq 67—Hanson v. Levy. 56 A 2d 
411. 141 NJEq 103—Siesel v Man- 
deville. 55 A 2d 167. 140 NJEq 490 
—Martindell v Fiduciary Counsel. 
30 A 2d 281. 133 NJEq 408 

X M —Mesich v Board of Com'rs of 
McKinley County. 129 P 2d 974, 46 
N M. 412—Snipes v Dexter Gin Co . 
116 P 2d 1019. 45 NM 475 

X Y —In re Site For Jefferson Hous¬ 
es. City of New York 117 N E 2d 
896. 306 NY 278—Crippen v Spies. 
7 NTS 2d 704. 255 App Div 411— 
Karp v Twenty Three Thirty Ryer 
Corp. 56 NTS 2d 783. 185 Misc. 
440—In re Kirkwood’s Will. 51 N 
Y S 2d 490. 183 Misc 747. appeal 
dismissed 77 N Y S 2d 143—Skelly 
v Knell. 3 N Y S 2d 112. 167 Misc. 
218—Tarolli v Syracuse Inv. Cor¬ 
poration. 271 NYS 871. 151 Misc 
634. affirmed 271 NYS 879. 241 
App Div 912—In re Duncker’s Es¬ 
tate. 22 N Y S 2d 29 

N*D—Henry S Grinde Corp v Klind- 
worth. 44 N W 2d 417. 77 ND 597 

Ohio—Huddleston v. Ward, Mun , 68 
N E 2d 580. 

Okl —Aifrey v. Richardson. 231 P 2d 
363. 204 Okl 473— Whale v. Pear¬ 
son. 208 P 2d 552. 201 Okl 619- 
Dick v. Vogt. 162 P 2d 325, 196 Okl. 
66—Neitch v Darrough. 145 P 2d 
429. 193 Okl 435—State Life Ins 
Co v State ex rel Kehn, 135 P 2d 
965. 192 Okl. 271—Leedy v Ellis 
County Fair Ass'n, 110 P 2d 1099. 
188 Okl 348—Cox v. Fowler. 37 P 
2d 291. 169 Okl 355. 

Or—Hull v. Clemens. 267 P.2d 225. 
200 Or 533—Walker v. Mackey. 253 
P 2d 280, 197 Or. 197—Harder v 
City of Springfield. 236 P 2d 432. 
192 Or 676. 

Pa—Petition of Butler County 

Com’rs, 15 A.2d 604. 141 Pa Super 
597—Sharpe v. Sharpe, Com Pi, 22 
Leh L J. 199—Duslck v. Morgan. 
Com PI., 25 Northumb.Leg J. 18. 

SC.—Dempsey v. Huskey, 80 SE2d 
119. 224 S C. 536. 

Tenn —Greenwood ▼. Maxey, 231 S.W. 
2d 315. 190 Tenn 699. 

Tex.—Sanderson ▼. Sanderson. 109 
S W.2d 744. 180 Tex. 265. 

66 C.J. p 703 notes 87 [c] (3). (4) and 
38. 

Equitable estate or title under con¬ 
tract to pprehase realty as prop¬ 


erty subject to descent on death of 
purchaser see Descent and Dis¬ 
tribution 8 8. 

Interest conferred by option to pur¬ 
chase land see supra 4 4. 

Interest of husband and wife as ven¬ 
dees under contract for the pur¬ 
chase of real estate see Husband 
and Wife 5 34 b 

Purchaser's lien see infra 8 556. 

Administrator's contract, executed 
by him solely under powers of attor¬ 
ney granted him by decedent’s heirs, 
to sell decedent’s land, was efficacious 
to vest equitable title thereto m pur¬ 
chaser—Fowler v Cornwell, 43 N. 
W 2d 73. 328 Mich 89. 

License to oocupy 

An executory contract for sale of 
realty vests in purchaser an equita¬ 
ble title or interest in. not mere li¬ 
cense to. occupy premises—Toners v. 
Lusby, Mo App. 175 SW.2d 921 
Contract mot specifically enforceable 
If contract to convey property is 
not specifically enforceable, purchas¬ 
er acquires no Interest in property 
before conveyance is made but has 
merely a persona] claim against ven¬ 
dor —Huebener v. Chinn. 207 P 2d 
1136. 186 Or 508 

Equitable title held passed by con¬ 
tract 

Tex—Sweeney v. Vasquez, Civ.App., 
229 S W.2d 96, error refused. 

Xa Arizona 

(1) The rule of the text has been 
followed in a number of cases.— 
Shreeve v Greer, 173 P 2d 641. 65 
Ariz 35—Kresse v Ryerson, 169 P 2d 
850. 64 Ariz 291—Strahan v Haynes. 
262 P. 995. 33 Ariz 128 

(2) In the federal court, however, 
it has been held that the vendee does 
not acquire an equitable title under a 
contract for the purchase and sale of 
realty—Watson v. Republic Life Ins. 
Co of Dallas. Tex. C.C A.Ariz., 110 
F.2d 801. 

38. U.S.—First State Bank of 

Thompson Falls v. U. 6, C.CA. 
Mont. 92 F 2d 132. 

Mont—Epletveit v. Solberg, 169 P 
2d 722. 119 Mont 45. 

Defective deed 

One selling realty, receiving con¬ 
sideration therefor, and either includ¬ 
ing or inadvertently failing to in¬ 
clude description thereof in deed to 
purchaser, owned no beneficial inter- 
jest therein after date of sale.—Lag- 

ion 


anke v. Sutter, 187 So. 586, 137 Fla. 
71 

33. Ark—Atkinson v. Hudson, 44 
Ark 192 

Cal—O’Neill v O’Malley, 171 P 2d 
907, 75 Cal App 2d 821. 

Contracts held to convey equitable 
Interest 

Ala—Lightsey v Stone, 52 So 2d 376, 
255 Ala 541 

Vested equitable Interest 

Cal—Hill v. State Box Co., 249 P 
2d 903. 114 Cal App 2d 44 
34 N J —Hanson v. Levy. 56 A.2d 
411. 141 KJEq 103— Siesel v. 

Mandeville, 65 A 2d 167, 140 NJ. 
Eq 490 

35. Ill—Wahl v. Fairbanks, 90 NE 
2d 735. 405 III 290—Mackey v. 
Sherman, 263 Ill App. 109 
N J —RIghter v First Reformed 
Church of Boonton, 86 A 2d 305. 17 
N.J Super. 407—Lanes v. Bank of 
Montclair, 6T A 2d 925. 3 NJ Su¬ 
per 593—Courtney v. Hanson, 65 
A 2d 530. 3 N J Super 47. affirmed 
71 A 2d 192, 3 N.J. 571—Volk v. 
Atlantic Acceptance ft Realty Co, 
59 A 2d 387, 142 NJEq 67—Pali¬ 
sade Gardens v Grosch. 185 A 27. 
120 NJEq 294. affirmed 189 A 
622, 121 NJEq 240 
NM—Mesich v Board of Com’rs of 
McKinley County, 129 P 2d 974. 46 
NM. 412 

N.Y —In re Duncker’s Estate. 22 N Y. 
S 2d 29. 

Equity regards the vendor as hav¬ 
ing acquired the property in the 
price—Shreeve v. Greer, 173 P 2d 
641, 65 Anz 35—Strahan v. Haynes, 
262 P. 995. 33 Ariz. 128. 

3ft Ill.—Redmond v Glllis, 178 N.E 
504. 346 Ill. 223. 

37. Ind.—In re Assessment of Auro¬ 
ra Gaslight. Coke ft Coal Co., 113 
N.E. 1012. 64 Ind App 690. 

3ft US—First State Bank of 

Thompson Falls v. U. S-, C.C.A. 
Mont. 92 F.2d 132. 

Ala—McGuire v Andre. 65 So.2d 185, 
,259 Ala 109. 

NJ.—Coolidge ft Slckler v. Regn. 80 
A 2d 554. 7 N.J. 93, 27 A.L R 2d 437 
—Righter v. First Reformed 
Church of Boonton, 86 A.2d 305, 17 
N J Super. 407. 

N.D.—Henry S. Grinde Corp. v. Klind- 
worth, 44 N.W.2d 417. 77 NJ> 597. 
Tex.—Sanderson v. Sanderson, 109 SL 
W.84 744, 130 Tex. 264. 
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pend on a conveyance. 5 ® It is subject to be divested 
only for breach of the contract, 40 and the equitable 
estate of the buyer in the property is terminated 
by a resale of the property by the seller only where 
the seller is able and ready to perform the agree¬ 
ment on his part but the buyer refuses or is unable 
to carry out his part of the agreement. 41 A default 
by the purchaser under a conditional sale contract 
leaves the lands unconveyed and undisposed of in 
the hands of the seller 42 The equitable title or in¬ 
terest gives the purchaser many of the rights and 
obligations of an owner of land. 43 As equitable 
owner the purchaser is entitled to any benefit and 
must sustain any loss or injury which may accrue 
to or befall the property between the execution of 
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the contract and the final conveyance, as discussed 
infra §§ 294-296. 

Ordinarily, the equitable interest or title to the 
realty is held to vest in the purchaser from the 
time of the execution of the contract, 44 and par¬ 
ticularly after he goes into possession, 45 or where 
a part or all of the consideration has been paid; 40 
and it has been held not necessary, in order that 
equitable title may vest, that the purchase pnce be 
paid or tendered, 47 or that possession be given. 48 
In some jurisdictions, however, the purchaser un¬ 
der an executory contract of sale, with varying limi¬ 
tations and exceptions, is regarded, until perform¬ 
ance, as having neither the legal nor the equitable 
title to the property covered by the contract. 48 In 


Equitable conversion as resulting 
from contract to convey realty see 
Conversion 9 9 

39. Iowa.—Johnson v. Smith. 231 N. 
W. 470. 210 Iowa 591. 

40. Cal—In re Reid's Estate, 79 P 
2d 451, 26 Cal App 2d 362 

41. Pa.—Muccioli v Kaminski, 81 
PaJDist. & Co. 561, 14 Monroe LR. 
59. 

Default by both parties 

Where both parties are in default 
the buyer can withhold any further 
payments without prejudicing his 
equitable title until whoever holds 
the legal title is in a position to car¬ 
ry out the agreement, or undertakes 
by ejectment to collect the balance 
of the purchase price or oust him 
from possession of the land—Muc¬ 
cioli ▼. Kaminski, supra. 

42. US-Futrall v. Triplett. CC.A. 
Ark., 84 F.2d 861. 

43. Cal.—In re Reid's Estate, 79 P. 
2d 451, 26 Cal.App 2d 362 

Minn.—Petition of S. R A, Inc., 7 N. 

W 2d 484, 213 Minn 487 
Okl.—Asher v. Hull, 250 P.2d 866, 207 
Okl. 478. 

66 C.J p 706 note 44. 

Descent of interest of vendor or ven¬ 
dee under contract for the sale of 
realty see Descent and Distribu¬ 
tion | 8. 

Vendor, under executory contract of 
sale, aa person properly named as 
owner in notice of mechanics' lien 
claims see Mechanics’ Liens | 162 
a (2) (b). 

Possession. 

After execution of land contract 
vsndee is entitled to possession ex¬ 
cept as otherwise stipulated in the 
contract.—In re Jeffers* Estate. 261 
N.W. 271, 272 Mich. 127. 

Mar to 6 m 1 with 1sad 

(1) The vendee may deal with the 
land as though he had legal title, 
subject only to the paramount right 
of the vendor to force payment of the 
purchase price.—Township of Lower 
Chichester v. Lower Chichester 


School Dist.. 26 Pa.Dist & Co. 616. 

29 Del Co. 92. 9 SomLegJ. 358 

(2) The estate of the vendee may 

be aliened or encumbered.—Calhoun 

v. Hays. 39 A.2d 307, 155 Pa Super. 

519. 

44L U.S.—National Bank of Ken¬ 
tucky v. Louisville Trust Co. C C. 
AKy., 67 F.2d 97, certiorari denied 
Louisville Trust Co. v. National 
Bank of Kentucky, 54 S Ct 440, 291 
U.S. 665, 78 L Ed 1056 

Ala—McGuire v. Andre, 65 So.2d 185, 
259 Ala. 109. 

Ariz—Kresse v. Ryerson, 169 P.2d 
850. 

Cal—In re Reid's Estate, 79 P.2d 
451, 26 Cal.App 2d 362. 

Minn—Petition of S R A.. Inc. 18 
NW.2d 442, 219 Minn. 493, followed 
in 18 N W.2d 455, 219 Minn 517, af¬ 
firmed 66 SCt. 749, 327 US. 558, 
90 L Ed 851. 

Neb—Buford v. Dahlke, 62 NW.2d 
252, 158 Neb. 39. 

N J —Oscsenda v. Oscsenda, 68 A. 2d 
897, 2 N J Super 353. 

N Y.—In re Kirkwood’s Will, 51 N.Y. 
S 2d 490. 183 Misc 747, appeal dis¬ 
missed 77 N.Y.S.2d 143. 

Okl —Alfrey v. Richardson, 231 P 2d 
363, 204 Okl. 473—Whale v. Pear¬ 
son, 208 P.2d 552, 201 Okl. 619— 
Neitch v. Darrough. 145 P.2d 429, 
193 Okl 435—Leedy v. Ellis County 
Fair Ass'n, 110 P.2d 1099, 188 Okl. 
348—Cox v. Fowler, 87 P.2d 291, 169 
Okl 355. 

Pa.—Allardlce v. McCain, 101 A.2d 
385, 375 Pa. 528 

Tex—Sanderson v. Sanderson, 109 S. 
W.2d 744, 130 Tex. 265. 

66 CJ p 703 note 87 [c] (8), p 705 
note 39. 

45 . Cal.—Elliott v. McCombs, 109 P. 
2d 329, 17 Cal.2d 23. 

Mo.—Waugh v. Williams, 119 S W.2d 
223, 342 Mo. 903. 

N.M.—Snipes v. Dexter Oln Co., 116 
P.2d 1019, 45 N.M. 475. 

Ohio—Huddleston v. Ward, Muxl, 58 
N.E.2d 580. 


Okl—State ex rel. Kehn, 185 P.2d 
965. 192 Okl. 271. 

§6- Okl.—Leedy v Ellis County Fair 
Ass’n. 110 P 2d 1099, 188 Okl. 348 
66 C J. p 703 note 38 [f] (2) 

47. Cal.—In re Reid's Estate, 79 P 
2d 451, 26 Cal App.2d 362. 

Fla.—Atlantic Beach Improvement 
Corp. v. Hall. 197 So. 464, 143 Fla. 
778. 

66 C.J. p 705 note 41. 

48. Minn —Corpus Juris cited iu Vil¬ 
lage of Hibbing v. Commissioner 
of Taxation. 14 N.W 2d 923. 92/. 
217 Minn 528, 156ALR. 1994. 

Mo—Manning v. North British A 
Mercantile Ins Co.. 99 8 W. 1094, 
123 Mo App 456. 

66 C.J. p 703 note 38 [f] (8), p 705 
note 41. 

49. Ill —Capps v. National Union 
Fire Ins. Co, 149 N.E. 247, 318 Ill 
350. 

66 C J. p 703 note 37, 

ZU Washington 

(1) Under contracts of conditional 
sale, containing no provision for for¬ 
feiture, the vendee acquires full eq¬ 
uitable title.—First Nat. Bank v 
Mapson, 42 P.2d 782, 181 Wash. 196— 
Ay 1 ward v. Lally. 264 P. 983, 147 
Wash. 29. 

(2) That doctrine, however, does 
not apply to contracts which contain 
provisions for forfeiture.—First Nat 
Bank v. Mapson, supra. 

(3) Executory contract to purchase 

realty does not vest in purchaser any 
title or interest, either legal or equi¬ 
table. until contract is fully perform¬ 
ed.—Peterson v. Paulson. 163 P.2d 
880. 24 Wash. 2d 186—Hubbard v 

Grandquist, 71 P.2d 410, 191 Wash 
442—First Nat. Bank v. Mapson, su¬ 
pra—65 C.J. p 708 nota 87 [f] (1). 

(4) Such executory contracts, how¬ 
ever, do create and vest in the vendee 
an enforceable right agminet the land 
which is the subject of the contract 
—Peterson v. Paulson, supra—In re 
Horse Heaven Irr. Diet, 118 P.3d 973, 
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such jurisdictions it has been held, with some varia¬ 
tions, that pnor to payment of the purchase price 
and full performance of his obligations under the 
contract, the vendee has but a mere equitable right 
or interest, 50 but that on full performance of his 
obligations under the contract the equitable title to 
the property vests m the vendee, 61 which title is 
superior to the vendor's legal title. 62 The superior 
title remains m the vendor until such performance, 63 
or where the contract is executory. 64 This equitable 


VENDOR & PURCHASER § 106 

title does not vest in the purchaser under a contract 
which requires the purchaser to do something other 
than the payment of money, 56 as where the pur¬ 
chaser is to render personal services to the vendor 
through the remainder of the vendor's life. 60 It 
has also been held that a contract for the convey¬ 
ance of real estate at a future time, on condition 
that the purchaser perform certain acts or make 
certain payments, does not create an equitable title 
in the purchaser, 67 until he performs the acts and 


11 Wash 2d 218—Hubbard v Grand- 
quist, supra—Culmback v. Stevens. 
291 P. 705. 158 Wash. 676 

(5) The Interest in the property 
remaining in the vendor after the 
execution of the contract is an en¬ 
cumbered title and is a legal title 
subject to be defeated absolutely by 
a performance of the contract on the 
part of the vendee and subject to be 
reinstated in full on a breach of the 
contract —In re Horse Heaven Irr 
Diet, supra—Hubbard v. Grandquist, 
supra—Culmback v Stevens, supra. 

(6) Other decisions dealing with 
■title or interest transferred in Wash¬ 
ington by contract to purchase realty 
see 66 C J p 703 note 37 [fj. 

60. Tex—Johnson v. Wood, 157 S. 

W 2d 146. 138 Tex. 106 
66 C J. p 703 notes 37 [d]. 38 [g] (1). 
(2). (6) 

Sights aoquired 

Under contract for purchase of 
vealty, buyer acquired possessory 
right limited to period fixed in con¬ 
tract, and right to pay sum stipulated 
within time stipulated in contract so 
as to become entitled to conveyance 
-of fee—Croft v Chapman, Tex Civ 
App. 150 S.W 2d 824. 

-51. Tex —Johnson v. Wood, 167 S W. 
2d 146, 138 Tex. 106—Vardeman v 
Lawson. 17 Tex. 10—Federal Life 
Ins Co v Martin. Civ App, 157 S 
W 2d 149, error refused—Olive- 
Stemenberg Lumber Co v. Gordon. 
Civ.App., 143 S W 2d 694, reversed 
on other grounds 159 S W 2d 845, 
138 Tex 459—Wright v Riley. Civ. 
App, 118 S.W. 1134—Johnson & 
Moran v. Buchanan, 116 SW. 875. 
54 Civ App. 328. 

•66 CJ. p 703 notes 37 [a] (4). (5), 
(6). [d] (1). [f] (4). (5). 38 [gj 
( 9 ). 

iXqultable title 

(1) It has been stated that equita¬ 
ble title is the present right to the 
legal title.—Pickle v Whitaker. Tex. 

a Civ.App., 224 SW.2d 741, error re¬ 
fused. 

(2) It has also been stated that a 
'person who possesses the right to 

have the legal title to property trans¬ 
ferred to him on the performance of 
specified conditions has the equitable 
title to the property. — Langley v. 
-Norris, ClvJkpp^ 167 ffW.ld 603, af¬ 


firmed 173 S W 2d 454. 141 Tex 405. 
148 ALR 555, error granted—Amer¬ 
ican Nat Ins Co v. Bass, Tex Civ. 
App. Ill S W 2d 769, error dismissed 
—Alworth v Ellison, Tex Civ App, 27 
S W 2d 639 

■nit for specific performance is not 
necessary for such vesting —Magee 
v Young. 198 S W 2d 883, 146 Tex. 
485—Pickle v. Whitaker. Tex Civ. 
App, 224 8 W 2d 741, error refused 

Pending performance 

Some decisions have stated that, 
pending the performance of the con¬ 
ditions of the contract, the vendee 
has an equitable title to the property 
—Pevehouse v. Oliver Farm Equip¬ 
ment Sales Co, Tex Civ App, 114 S. 
W 2d 658, error dismissed 
Where possession given 

Where a vendee under a valid and 
enforceable contract of sale goes into 
possession of the property, he is 
vested with the equitable title from 
the date of the contract, or in any 
event, from the date he takes posses¬ 
sion —Leeson v. City of Houston. 
Tex Com App, 243 SW 485—Taylor 
v Herrin, Tex Civ App , 127 SW.2d 
945. 

Present sale with right of possession 

Contracts for the sale of land, to¬ 
gether with notes contemporaneously 
executed for part of the purchase 
price were construed to constitute 
present sales and to give to the ven¬ 
dee an equitable title to the land with 
right of possession—Rio Bravo Oil 
Co. v McEntire, Com App., 95 8 W 2d 
381, 128 Tex 124, modified on other 
grounds 96 8 W 2d 1110, 128 Tex 124 

53. Tex.—Johnson v. Wood. 157 S. 
W.2d 146, 133 Tex. 106—Vardeman 
v. Lawson, 17 Tex. 10—Johnson & 
Moran v. Buchanan, 116 SW. 876. 
54 Tex.Civ App 328 
66 C.J. p 703 note 38 [g] (6). (7). 
Equitable title held acquired 

Vendees, who assumed to pay taxes 
and to discharge prior vendor’s lien 
and executed note for purchase mon¬ 
ey and went into possession under 
executory contract, acquired equita¬ 
ble title—Dimmitt Elevator Co. v. 
Carter, Tex.Civ App., 70 S.W.2d 615 
Jbegal title 

The vendor is the holder of the 
naked legal title, as represented by 
his deed to the realty or such writ- 
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i ten evidence as under the laws of the 
state confers on the vendor the legal 
estate in the land—Federal Life Ins. 
Co. v. Martin, TexCiv.App, 157 S.W. 
2d 149, error refused. 

58. Tex —Anderson v Vannerberg. 
Civ App. 202 S.W 2d 272. reversed 
on other grounds 206 S.W.2d 217, 
146 Tex 302 

66 CJ. p 703 note 38 [g] (3), (4). 

( 10 ). 

As against purchaser and those la 

privity with 

Tex —Rhiddlehoover v. Boren, Civ. 
App, 260 SW.2d 431. 

54. Tex—Stevenson v. Lohman, Civ. 
App. 218 S W.2d 311, error refused. 

True owner 

Contract was held executory agree¬ 
ment to convey which passed neither 
legal nor equitable title, and hence 
vendor was the true owner—Currie 
v Burgess. 120 S W 2d 788. 132 Tex 
104, answers to certified questions 
conformed to. Civ App., 123 SW2d 
440. 

55. Tex —Sanderson v. Sanderson, 
109 SW.2d 744. 130 Tex 264. 

56. Tex.—Sanderson v. Sanderson, 
supra. 

Intention 

Contract whereby deceased agreed 
to give claimant certain property 
for canng for deceased Has construed 
to intend that control and ownership 
should remain in deceased until her 
death and thereupon claimant should 
have the property.—Sanderson v. 
Sanderson, supra. 

Tims of transfer of title 
Agreement whereby deceased 
agreed to give claimant certain prop¬ 
erty for caring for deceased, contem¬ 
plated the retention by deceased of 
full title to the property until her 
death, and the equitable title to the 
property would not pass to claimant 
until death of deceased.— Sanderson 
v Sanderson, supra. 

57. Okl—Blakely v. McCrory, 274 
P.2d 1013—Paries v. Classen Co.. 
49 P.2d 1101, 174 Okl. 237—Brad¬ 
ford v. Jones. 41 P.2d 357, 170 Okl. 
636. 

66 C.J. p 703 note 37 £cj (1), <*). 

On psrfnnaaaos 

It is only when the purchaser per¬ 
forms or offers to perform acts nec- 
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makes the payments agreed on. 68 

Also, it has been held in some jurisdictions that 
the entire equitable title passes at the moment the 
contract of sale becomes effective, 58 and that the 
title which the vendor retains is only the naked legal 
title. 60 In other jurisdictions, however, where a 
portion of the purchase money is unpaid, the vendor 
retains a substantial interest in the premises, 61 and 
both the vendor and vendee are held to have a ben¬ 
eficial interest in the land. 62 Under this view, the 
vendor has both the legal estate and an equitable 
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or beneficial estate or interest in the land, 68 his 
beneficial interest being to the extent of the unpaid 
balance of the purchase price. 64 The vendee’s equi¬ 
table interest or beneficial ownership is to the ex¬ 
tent of the payments made by him, 65 and, until com¬ 
plete performance, is an interest pro tanto only. 6 ® 
His full equitable title matures only on performance 
on his part of the condition of the contract, 67 such 
as payment of the purchase money. 66 Under either 
view, however, the vendor retains the legal title 
as security for the purchase money, 60 and the pur- 


essary to entitle him to a convey¬ 
ance that he has such an equitable 
interest in property as is the subject 
of foreclosure—Sutton v. C. I R. 
C.CA.10, 95 F.2d 845 

58. Okl —Blakely v. McCrory. 274 P 
2d 1013 

59. Minn.—Petition of S. R A, Inc., 
18 NW2d 442, 219 Minn. 493, fol¬ 
lowed in 18 N W 2d 455, 219 Minn 
517, affirmed 66 S.Ct 749, 327 US 
558, 90 Li Ed 851. 

Extent of money paid 

Where a part of the purchase mon¬ 
ey is paid under contract for sale 
and purchase of lands, the interest of 
the purchaser is not circumscribed by 
the extent of the money paid, but 
embraces the entire value of the land 
over and above the purchase money 
due, and purchaser is treated as the 
owner of the whole estate, incumber¬ 
ed only by the purchase money —Pe¬ 
tition of Butler County Com'rs, 15 A 
2d 604, 141 Pa Super. 697. 

60. Mont—Epletveit v Solberg, 169 
P.2d 722, 119 Mont 45. 

N J —Mango v. Brodsko. 108 A 2d 
879, 32 NJ Super 616—Craig v 
Craig, 95 A.2d 767, 25 NJ Super. 
226. 

61. Fla —Atlantic Beach Improve¬ 
ment Corp v. Hall. 197 So 464, 143 
Fla. 778. 

Zn Mew York 

(1) It has been held that the only 
estate remaining in the vendor is a 
lien for the purchase money, to se¬ 
cure the payment of which he re¬ 
tains the bare legal title—In re Site 
for Jefferson Houses, City of New 
York, 117 NE2d 896, 306 NY 278. 

(2) It has also been held that the 
interest of the vendor under a con¬ 
tract to sell realty is not merely a 
chose in action for the purchase mon¬ 
ey, and until there is an actual con¬ 
veyance of title, either voluntarily 
or under the compulsion of a judicial 
decree, he retains in the property a 
substantial interest, which the law 
defines and for the protection of 
which resort may be had to the 
courts.—>In re De Stuers* Estate, 99 
N.Y.S.2d 739, 199 Mlsc. 777. 

88 . Ga.—Poole v. Atlanta Joint 
Stodk Land Bank, 5 S.E.2d 968, 189 - 


Ga. 59—Georgia State Bldg., etc, 
Assoc, v. Faison, 40 SE 760, 114 
Ga 655 

63. Ohio—Obeiholtz v Oberholtz, 74 
N E 2d 574. 79 Ohio App 640— 
Trapp v Steubenville Building & 
Loan Ass'n Co. 6 Ohio Supp. 211 

Sights incident to legal title 

As long as any portion of the pur¬ 
chase price under an executory con¬ 
tract for the sale of realty remains 
unpaid the vendor retains all rights 
incident to the legal title —Seguin v. 
Maloney, 253 P 2d 252. 198 Or 272. 
35 ALR2d 1412, rehearing denied 
256 P.2d 514, 198 Or 272, 35 A L R 2d 
1412. 

64. Ohio—Oberholtz v Oberholtz, 74 

NE 2d 574, 79 Ohio App 540— 

Trapp v. Steubenville Building & 
Loan Ass'n Co, 6 Ohio Supp 211 

65. ND—Stevahn v. Meidmger, 57 
N W 2d 1. 

Measured by payments 

The" equitable Interest of purchaser 
of realty under installment contract¬ 
ing entitling purchaser to deed upon 
payment of full contract price is al¬ 
ways measured by amount which he 
has paid on the purchase price — 
Hull v Clemens. 267 P 2d 225. 200 
Or. 633. 

66. U S —Kenyon v Mulert, Pa,, 184 
F 825. 107 CCA 63. 

66 C.J. p 706 note 48 
Right of vendee under executory con¬ 
tract for the sale of land to sell or 
assign his interest see infra $$ 
300, 311, 314 

Right of vendor under executory con¬ 
tract for the sale of land to sell or 
assign his interest see infra fif 
299, 304, 310. 

67. Okl—Asher v. Hull, 260 P.2d 
866, 207 Okl 478. 

66 C J. p 706 note 46. 

6& Okl.— Corpus Juris cited lx Ash¬ 
er v. Hull. 250 P.2d 866, 870, 207 
Okl. 478 

66 C.J. p 706 note 47. 

Installment oontract 

Under Installment contract for pur¬ 
chase of realty whereby purchaser 
was entitled to deed upon payment of 
full contract price, purchaser had un¬ 
perfected equitable title prior to pay- 

1014 


ment of contract price —Hull v. 

Clemens, 267 P 2d 225. 200 Or. 533. 

69. US—Fir*t State Bank of 

Thompson Falls v U 8, CCA 
Mont. 92 F 2d 132—U S v Sodt. 
D C Neb , 93 F Supp 398. 

Ark—Weaver v Gilbert, 218 S IV 2d 
353, 214 Ark 800 

Cal —In re Reid s Estate, 79 P 2d 461, 
26 Cal App 2d 362 

Ga.—Campbell v Gormley. 192 S E 
430, 184 Ga 647 

Iowa—Junkin v McClain. 265 NW 
362. 221 Iowa 1084—Hatch v Com¬ 
merce Ins Co, 249 NW 164. 216 
Iowa 860—Hatch v Commerce Ins 
Co. 249 NW 824, 216 Iowa 860 

Ky —T W Spinks Co v. Pachoud 
Bros. 92 S W.2d 60. 263 Ky 119 

Mich—Fowler v Cornwell 43 NW 
2d 73. 328 Mich 89—Barker v 

Khngler. 4 N W 2d 696, 302 Mich 
282—Lutz v Dutmer. 282 NW 431. 
286 Mich 467—In re Jeffers' Estate. 
261 NW 271, 272 Mich 127. 

Minn—Petition of S R. A, Inc, 18 
X W 2d 442. 219 Minn 493. follow¬ 
ed in 18 NW2d 455. 219 Minn 517. 
affirmed 66 S Ct 749. 327 US 658. 
90 LEd 851—Petition of S R A. 
Inc, 7 NW2d 484, 213 Minn 487— 
First & American Nat Bank of Du¬ 
luth v Whiteside. 292 N W. 770. 
207 Minn 537 

Mo —Waugh v. Williams. 119 SW2d 
223, 342 Mo 903—Manning v. North 
British & Mercantile Ins Co., 99 S 
W. 1094. 123 Mo App 456. 

Mont.—Epletveit v. Sol berg. 169 P 
2d 722. 119 Mont 45 

Neb—Buford v. Dahlke. 62 NW2d 
262, 168 Neb. 39—In re Wiley’s Es¬ 
tate, 36 N.W 2d 483, 150 Neb 898 
opinion supplemented on other 
grounds 38 N.W.2d 434, 151 Neb 
633 

N M —Mesich v. Board of Com'rs of 
McKinley County, 129 P2d 974, 46 
NM 412 

N.Y.—In re Site For Jefferson. 
Houses, City of New York, 117 N 
E.2d 896, 806 NY 278—Crippen v 
Spies, 7 N.Y.S.2d 704, 255 App.Div 
411—In re Maguire's Estate, 291 X 
Y.S. 763, 161 Misc. 219, affirmed 296 
N.Y 8. 528. 251 App.Div. 837, affirm¬ 
ed 18 N.E 2d 458. 377 N.Y. 527— 
Tarolli v. Syracuse Inv. Corpora- 
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chaser’s title and rights are subject to liability for 
any unpaid purchase price, 70 and, it has been held, 
his equitable title is subject to a lien securing the 
purchase price as long as it remains unpaid. 71 

Under an executory contract to sell real estate, 
the vendor holds the legal title subject to the ven¬ 
dee’s equitable rights. 72 The purchaser is entitled to 
a conveyance on performance of the terms and con¬ 
ditions of the contract, 73 such as payment of the 
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price, 74 and thereafter the vendor, at most, holds 
only a bare legal title. 75 The purchaser, however, 
does not acquire any legal title until performance 
of the conditions of the contract, 76 such as pay¬ 
ment of the purchase price. 77 

A purchaser who has paid the purchase money 
in full and gone into possession has been held 
to hold a legal title, 78 or to acquire thereby a per¬ 
fect equity which is the equivalent of a legal title. 79 


tion t 271 NT.S 871. 151 Misc. 634. 
affirmed 271 NTS. 879. 241 App 
Div. 912—In re Kirkwood’s Will. 
51 NTS2d 490, 183 Misc 747, ap¬ 
peal dismissed 77 NTS 2d 143- 
In re Duncker's Estate, 22 N T S 2d 
29. 

V D —Henry S Grinde Corp. v. 
Klindworth, 44 N W 2d 417. 77 ND 
597 

or—City of Reedsport \ Hubbard. 
274 1’ 2d 248—Walker v Mac-key, 
253 I* 2d 280 197 Or 197—Harder 
v. City of Springfield, 236 P 2d 432, 
192 Or 676 

Pa—All&rdice \ McCain 101 A 2d 
385. 375 Pa. 528—Smith v Glen 
Alden Coal Co. 32 A 2d 227, 347 Pa 
290 

I: I —Salvatore v. Fuscellaro, 166 A 
26. 53 R I 271. 

6b CJ. p 703 note 38 [g] (11). p 705 
note 42, p 1028 note 1. 

Vendor's lien see infra $$ 377-460 
Explanation of ml* 

The statement that a contracting 
vendor of real estate holds the legal 
title "as security for the pa>ment of 
the purchase price'’, it has been 
stated, means, and was intended to 
mean, no more than that while the 
\endee has a right to compel specific 
performance the vendor will not he 
required to convey unless and until 
the purchase price is paid —National 
Bank of Kentuck> \. Louisv llle Trust 
Co.. C.C A.Ky.. 67 F.2d 97. certiorari 
denied Louisville Trust Co v. Nation¬ 
al Bank of Kentucky, 54 S Ct. 440, 
291 U S <65. 78 L Ed 1056. 

LUa 

The vendor retains a lien on the 
land for the purchase price —Grider 
v Tumbow, 94 P 2d 285. 162 Or. 622 

Similar to legal lies 

WTiere beneficial interest has pass¬ 
ed to vendee, retention of legal title 
does not give a significant difference 
from the situation of & deed with a 
lien retained or a mortgage back to 
secure purchase money.—S. R. A., 
Inc, v. State of Minn. 66 S Ct. 749, 
327 U 8. 658, 90 L Ed 851. 

Ximlted to mortgage rights 

The vendor of realty under a con¬ 
tract of sale who retains the legal 
title as security for payment of the 
purchase price has no greater rights 
than he would possess if he had con¬ 
veyed the land and taken back a 


mortgage for the unpaid portion of 
the purchase money, or than are held 
in land by a mortgagee who takes 
for his security a conveyance abso¬ 
lute in form instead of a formal 
mortgage—Elliott v. McCombs, 109 
P 2d 329, 17 Cal 2d 23—Miller v Wad- 
dingham, 27 P 750. 91 Cal 377. 13 L 
R A 680—In re Reid’s Estate. 79 P 2d 
451, 26 Cal App 2d 362. 

70. Ky —T W. Spinks Co v Pa- 
choud Bros. 92 S TV 2d 50. 263 Ky. 
119 

Tenn—Greenwood v Maxey, 231 SW. 
2d 315. 190 Tenn 599 

71. Ill—Mackey \ Sherman. 263 Ill | 
App 109 

Tex —Sanderson v Sanderson, 109 S 
W 2d 744. 130 Tex 264 
Unless contract provides otherwise 
Cal —In re Reid s Estate, 79 P.2d 
451. 26 Cal App 2d 362. 

Encumbrance 

The unpaid purchase money is con¬ 
sidered as a mere encumbrance on 
the land —Clapper \ House, 6 Faige 
NY 149 

72. U S —National Bank of Kentuc¬ 
ky v Louisville Trust Co, CCA 
Ky. 67 F 2d 97. certiorari denied 
Louisville Trust Co v National 
Bank of Kentucky. 54 S Ct 440. 291 
US 665. 78 L Ed 1056 

Mich—Rosenthal \ Shapiro, 52 NW. 

2d 859. 333 Mich 302. 

Tex—Anderson v Vannerberg, Civ 
App. 202 SW2d 272, reversed on 
other grounds 206 S W 2d 217, 146 
Tex. 302. 

73. Fla —Atlantic Beach Improve¬ 
ment Corp. v. Hall, 197 So. 464, 143 
Fla. 778 

Kan—Neal v. Owings, 194 P. 324, 108 
Kan 73 

Mont —Clinton v. Miller, 226 P 2d 
487, 124 Mont 463 
66 CJ p 703 note 37 [a] (4) 

Right of purchaser under executory 
contract of sale to maintain a bill 
to quiet title see Quieting Title § 
21 b (1). 

OoaLtrol of property 

Under contract for sale of realty of 
deceased husband by which widow 
and children agreed to sell their in¬ 
terests to one of the children, who 
occupied the property, the widow 
and children who were selling their 
interests had no control over the 
land except to convey it to child who 
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was purchasing it on his completion 
of payments as provided in the con¬ 
tract—Hartley v. Hartley, 7 N.E.2d 
906. 290 Ill App 92. 

Failure to witness properly 

Purchaser who was placed in pos¬ 
session by vendor and complied with 
the terms of the contract would be 
entitled to deed on full performance 
of contract, even though contract 
was not executed in presence of two 
subscribing witnesses as required by 
statute for conve>ance of realty.— 
Kozacik v. Kozacik, 26 So 2d 659. 157 
Fla. 597 

Ox expiration of time for redemp¬ 
tion fixed by contract the vendee be¬ 
comes the absolute owner.—Cobi&n 
v Rivera. 1 Puerto Rico 498—Bonin 
v Registrar of Property, 1 Puerto 
Rico 315 

74. Mich—Barker v Kltngler, 4 N 
W 2d 596. 302 Mich 282 

Pa.—Muccioli v. Kaminski, 81 Pa. 

Dist & Co 561. 14 Monroe L R. 69 
66 C J. p 706 note 52 
Conveyance see infra $9 228-243 
Enforcement 

Where purchaser under a lease 
sale contract was in possession of 
realty at time vendor mortgaged it, 
vendor and mortgagee could have 
been required to convey the land to 
purchaser on payment of price ac¬ 
cording to contract, but, on purchas¬ 
er's failure to pay, he had no stand¬ 
ing in court to enforce a trust of the 
land in his favor —First Nat Bank v. 
Haynes, 181 So 495, 236 Ala. 133. 

75. Mich —Fowler v. Cornwell, 43 
NW2d 73, 328 Mich. 89. 

76. Ariz—Bennett v United States 
Land, Title & Legacy Co, 141 P 
717, 16 Anz 138 

66 C J p 706 note 49 

77. Or—Seguln v. Maloney, 253 P. 
2d 252, 198 Or. 272, 35 ALR 2d 
1412, rehearing denied 256 P.2d 
514, 198 Or. 272, 35 AL.R 2d 1412. 

66 C J. p 706 note 50. 

7a Ga.—Allen v. Smith, 150 S.E. 
584, 169 Ga. 395—Pierce v. Den¬ 
nett, 136 S.E. 440. 193 Ga. 471. 

79. Ga.—Jackson v. Fhver, 77 S.E.24 
728, 210 Ga. 58—Strickland v. Jen¬ 
kins. 31 S.E.2d 18. 198 Ga. 15— 
Baldwin v. Sherwood. 45 SE. 216. 
117 Ga. 827—Wilkinson 4k Wilson 
v. Chew, 54 Ga 602. 
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Vendees who have paid substantial amounts on their 
contracts have been held to acquire equitable in¬ 
terests in the real estate, 80 and one in possession 
of land under a bond for title from the true own¬ 
er, with the purchase-money partly paid, has been 
held the owner of the freehold with respect to all 
persons except the maker of the bond and those 
claiming under him. 81 

Although the interest of the purchaser has been 
said to be merely a chose in action, 82 under the 
doctrine of equitable conversion, as discussed in 
Conversion § 9, the interest of the purchaser is 
regarded as in the land and treated as realty, while 
that of the vendor is in the unpaid purchase price 
and is treated as personalty. The relationship be¬ 
tween the vendor and vendee under an executory 
contract for the sale of realty has been held similar 
to that created by a conditional sale. 83 

Oral agreement . Where there is only an oral 
agreement to purchase realty, the purchase actually 
takes place when the property is transferred by 
deed. 84 A mere verbal agreement whereby the 
owners of an undivided one-half interest in the 
land undertake to convey their interest to their co¬ 
owners on repayment by the latter of whatever 
sums had been paid by the former to their vendors 
conferred no title, legal or equitable, the condition¬ 
al agreement never having been executed by the 
parties to it beyond the mere permission of the co¬ 
owners to use and occupy the property. 85 

A prospective purchaser, pending the making of 


a contract to purchase real estate, cannot be consid¬ 
ered as owner of the land in any sense, either at law 
or in equity. 80 

Intent of parties . Although it has been held that 
the equitable title to realty does not vest in the 
purchaser where the contracting parties indicate an 
intention to the contrary, 87 it has also been held 
that the passing of the equitable title is a matter 
of law and not a matter of stipulation in the con¬ 
tract. 88 

Care in guarding . In executory contracts for the 
sale of land, the rights of the vendee are more 
carefully guarded than they are where the contract 
has been executed and the presumptions of law are 
different. 89 

Title to evidence of land contract . The vendee 
under a contract for the purchase of land has legal 
title to the evidence of his rights thereunder, that 
is, to the document containing the terms and evi¬ 
dencing the land contract. 90 

Assumption of indebtedness . Where the vendee 
in a contract for the purchase of realty, as a part 
of the consideration, assumes an indebtedness of 
the vendor, he becomes the principal debtor and 
the vendor a surety thereon. 91 

Enforcement at law. The equitable principle that 
one contracting to purchase land is regarded as 
the owner thereof and the vendor as the holder of 
the legal title in trust for the purchaser may be in¬ 
voked in actions at law, 92 even though the pur¬ 
chaser has not been put m possession. 93 


Perfect ti«U 

A bond for title, where the pur¬ 
chase money has been paid In full, 
without deed, or any formal convey¬ 
ance, vests a perfect title.—-Adams v. 
Brooks, 35 6a. 63. 

Vendor's title 

Where a vendee makes a contract 
for the purchase of land and pays all 
the purchase money, and nothing re¬ 
mains to be done by him in order to 
comply with his part of the contract, 
he thereby acquires whatever title 
the vendor had, even in the absence 
of a deed; such title is the equivalent 
of a deed from the vendor.—Long v 
Godfrey, 32 S E 2d 306, 198 Ga 652- 
Grace v. Means, 59 S E 810, 129 Ga 
638. 

Assumptloa la equity 

Where purchaser of elevator was 
entitled to deed on payment as shown 
by monthly balancing of account, it 
must be assumed in equity that legal 
title vested in purchaser when profit 
balance exceeded purchase price — 
Whorley v Patton-KJose Co., 5 P.2d 
210, 90 Mont 461. 


83. Ga—Hose v Crane Heating Co., 
31 SE2d 717, 198 Ga. 295 

8L Ga—Rosette v. Shelton, 126 S. 
E 242, 159 Ga. 422—Fulton County 
v Amorous, 16 S.E 201, 89 Ga. 614 
—Pennington v. Palmer, 176 S E 
697, 49 GaApp 640, conforming to 
Palmer v Pennington, 175 S.E. 380, 
179 Ga 76. 

82. Ohio—Standard Oil Co v Moon, 
170 N E 368, 34 Ohio App. 123 

83. Minn—Petition of S R A., Inc, 
7 NW.2d 484, 213 Minn 487 

84. Mont.—Lewis v. Bowman, 121 P. 
2d 162, 113 Mont $8. 

85. Miss.—Liverpool, etc.. Ins. Co 
v Cochran, 26 So. 932, 77 Miss. 348, 
78 Am S R 524. 

86. Mich—Rosenthal v. Shapiro, 52 
N W 2d 859, 333 Mich. 302. 

87. Cal —Parr-Richmond Indus 
Corp. v. Boyd. 272 P 2d 16 

88. Tex—Armington v Gil crease Oil 
Co., Civ App., 190 S.W 2d 587. 

Title subject of eoatraot 
The parties may stipulate as to 
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when and to whom legal title to real 
estate shall pass but not the equita¬ 
ble title and whenever certain facts 
are shown to exist the equitable title 
passes as a matter of equity and is 
not a proper subject of contract be¬ 
tween the parties —Armington v. Gil- 
crease Oil Co., supra. 

89. Ky—Massey v. Fischer, 245 S. 
W.2d 594. 

90. WIs —Security State Bank v. 
Monona Golf Club, 252 NW. 287, 
213 Wis 581. 

91. Ill —Ellis v Conrad Seipp Brew¬ 
ing Co., 69 N E. 808, 207 Ill 291 

NY.—Hurd v. Wing, 78 N Y S. 574. 
76 App Div 506. 

Status of principal and surety on as¬ 
sumption of mortgage debt see 
Mortgages f 416 c. 

92. Mo —Hernandez v. Prieto, 162 
S W 2d 829, 349 Mo. 658—Savings 
Trust Co of St. Louis v. Skain. 131 
S.W 2d 566, 345 Mo. 46—Kansas 
City v Kansas City Terminal Ry. 
Co, 23 S.W.2d 1006, 324 Mo. 461. 

98. Mo.—Savings Trust Co. of 8t 
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Ik Trust Relationship of PirtlM 

A binding and enforceable contract for the sale of 
real oatato croatoa a typo of reciprocal fiduciary rola- 
tlonahlp between the vendor and the vendee, in which 
the vendor become* a trustee for the purchaser and holds 
the legal title to the property in trust for him, and the 
vendee Is trustee for the vendor of any unpaid purchase 
money. 

A binding and enforceable contract for the sale 
of real estate creates a type of reciprocal fiduciary 
relationship between the vendor and the vendee 94 
As a general rule, it is held that the vendor, be- 
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fore conveyance, becomes a trustee for the pur¬ 
chaser, 95 particularly after the purchaser has paid 
the purchase price, or a part thereof, and given 
binding obligations for the balance," or after the 
delivery of possession of the realty to the vendee. 97 
Under such a contract, the vendor holds the legal 
title as trustee for the purchaser, 98 to be conveyed 
to him on payment of the full purchase price, 99 and 
the purchaser is trustee for the vendor of any un¬ 
paid purchase money. 1 


Louis v. Skain, ltl S.W2d 506. 845 
Mo 46. 

94. N.J —Volk v. Atlantic Accept¬ 
ance A Realty Co. 59 A 2d 387, 142 
N’.J.ESq. 67. 

Okl —Leedy v Rills County Fair 
Ass'n, 110 P.2d 1099. 188 Okl 348. 
Equal obligations 

In equity the practice with refer¬ 
ence to contracts for the purchase of 
real estate is on the basis that the 
parties are under equal obligations 
to each other—Cole v. Haynes. 62 So 
2d 779. 216 Miss. 485. 33 A L R 2d 
1378 

95. Miss—Cole v. Haynes, supra. 
Mo —Kansas City v Kansas City 

Terminal Ry Co. 23 S W 2d 1006. 
824 Mo 461—Schmidt v City of 
Tipton. App . 89 S W 2d 569. 

Neb—Buford v Dahlke. 62 N W 2d 
252. 158 Neb 3<»—In re Wiley s Es¬ 
tate. 36 N W 2d 483. 150 Neb 898. 
opinion supplemented on other 
grounds 38 N W 2d 434. 151 Neb 
633 

N J —Oscsenda v Oscsenda, 63 A 2d 
897. 2 N J Super. 353 
Pa.—Wood v Evanitzsky. 85 A 2d 24, 
369 Pa 123—Dusick v Morgan, 
Com PI. 25 Northumb Leg J 18 
65 C J p 430 note 27. 

90. Wis— Bartzv Paff. 69 NW 297, 
95 Wis 95 37 LRA 848 
65 CJ. p 430 note 28—66 C.J. p 703 
note 38 [g] (8). 

After full psrformaacs 

A vendee who has fully performed 
his part of contract Is beneficiary of 
a trust in the legal title which is held 
for him by the vendor—Conway v. 
Moore, 160 P 2d 865, 70 Cal App 2d 
166. 

ATtsr payment in full 

Mich—Fowler v Cornwell, 43 N.W 
2d 73. 328 Mich. 89. 

Mont—Whorley \. Patton-Kjose Co, 
5 P.2d 210. 90 Mont 461 
Tenn—Dantzler v. Sadd, 6 Tenn.C. 
C.A 574. 

97 . Va—Boatright v. Peaks, 57 S.E 
2d 895, 190 Va. 768. 

98. US —Burger-Phillips v. C. I. R., 
C C.AA1&., 126 F.2d 934. 

Ala —McGuire v. Andre. 65 8o.2d 185, 
269 Ala. 109—Lynch v. Partin, 84 
So. 2d 2. 250 Ala. 241—Mitchell v. 


White. 14 So 2d 687. 244 Ala. 603— 
Gridin v State, 2 So.2d 921, 30 Ala. 
App 194 

Arias—Shreeve v Greer, 173 P.2d 641, 
65 Ariz 35—Strahan v Haynes, 262 
P 995, 33 Ariz 128 

Ark —Atkinson v Hudson, 44 Ark. 
192. 

Cal—In re Reid's Estate, 79 P 2d 
451, 26 Cal App 2d 362 

Fla —Atlantic Beach Improvement 
Corp v Hall, 197 So. 464, 143 Fla 
778 

Ga—Rose v. Crane Heating Co, 31 S 
E 2d 717, 198 Ga. 295 

Ill—Wahl v Fairbanks, 90 N.E.2d 
735, 405 Ill. 290 

Ind—Knapp v. Ellyson Realty Co, 5 
N E 2d 973. 211 Ind 180 

Iowa.—Junkin v McClain, 265 N W 
362. 221 Iowa 1084 

Ky—Henkenbems v Hauck. 236 S W. 
2d 703, 314 Ky 631—T W Spinks 
Co v P&choud Bros., 92 S W 2d 50. 
263 Ky 119 

Md —Kahn v Janowski, 60 A 2d 519, 
191 Md 279 

Mich—Fowler v Cornwell, 43 N.W 
2d 73. 328 Mich. 89 

Minn—Village of Hibbing v. Com¬ 
missioner of Taxation. 14 NW.2d 
923. 217 Minn 528. 156 A L R. 1994 
—Petition of S R A , Inc , 7 N W 
2d 484. 213 Minn 487. 

Mo — Corpus Juris cited la Hernan¬ 
dez v Prieto. 162 SW.2d 829. 831. 
349 Mo 658—State ex rel. City of 
St. Louis v Baumann, 153 S W 2d 
31. 348 Mo 164— Corpus Juris cited 
la Savings Trust Co. of St Louis 
v Skain. 131 SW2d 666, 570, 345 
Mo. 46—Kansas City v Kansas 
City Terminal Ry Co.. 23 SW.2d 
1006, 324 Mo. 461—Pappas v. Eigh¬ 
ty Hundred Realty Co , App , 138 S 
W 2d 762. 

Mont.—Epletveit v. Solberg, 169 P 2d 
722, 119 Mont. 45. 

Neb—Buford v Dahlke, 62 NW2d 
262. 158 Neb. 39. 

NJ.—Mango v. Brodsko. 108 A 2d 
879, 32 N.J.Super. 616—Craig v. 
Craig, 95 A.2d 767. 25 NJ Super. 
226—Righter v. First Reformed 
Church of Boonton, 86 A 2d 305, 17 
N.J.Super. 407—Lanes v. Bank of 
Montclair, 67 A 2d 925, 3 N.J.Super. 
593—Courtney v. Hanson, 65 A.2d 
530, 3 N.J.Super. 47, affirmed 71 A 
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2d 192. 3 N.J 571—Hanson v. Levy. 
56 A 2d 411, 141 NJEq 103— 

Siesel v Mandeville, 55 A 2d 167, 
140 N.J Eq. 490—Amster v Tenney, 
61 A 2d 257, 139 NJEq 335—Mar- 
tindell v. Fiduciary Counsel, 30 A 
2d 281. 133 NJEq 408—Palisade 
Gardens v. Groach, 185 A 27. 120 N. 
J Eq. 294. affirmed 189 A 622, 121 
N J Eq 240—Timko v. Useful 
Homes Corporation, 168 A 824, 114 
N J.Eq. 433. 

N M —Mesich v Board of Com'rs of 
McKinley County. 129 P 2d 974, 46 
NM. 412. 

N.T —In re Maguire’s Estate, 291 N. 
Y S 753. 161 Misc. 219. affirmed 296 
NTS 528, 251 App Div 337. affirm¬ 
ed 13 N.E 2d 458. 277 N.Y. 527. 

ND—Stevahn v. Meidmger. 57 N.W 
2d 1. 

Okl.—Leedy v. Ellis County Fair 
Ass'n. 110 P.2d 1099. 188 Okl 348 
Or —Walker v. Mackey. 253 P 2d 280. 
197 Or. 197—Seguin v Maloney. 
253 P.2d 252. 198 Or. 272. 35 AL.R 
2d 1412. rehearing denied 256 P2d 
514, 198 Or. 272. 35 ALR 2d 1412 
—Winslow v Gilstrap. 32 P.2d 767. 
147 Or 374 

Pa—Allard ice v. McCain, 101 A2d 
385. 376 Pa. 528—Owens v Peters. 
191 A 399. 126 Pa Super. 501 
Tenn.—Bates v. Dennis, 203 S.W.2d 
928, 30 Tenn App 94. 

Tex —Means v Hamlin, Civ.App., 174 
S W 2d 499 

66 CJ p 703 note 37 [a] (3), p 707 
note 68, p 1028 notes 99, 2. 

99. Or—Seguin v Maloney, 253 P 2d 
252. 198 Or 272, 35 AL R 2d 1412. 
rehearing denied 256 P2d 514, 198 
Or 272, 35 A L.R 2d 1412. 

Duty to oouvey 

The seller is bound to convey the 
title on full payment.—Burger-Phi 1- 
lips Co. v. C. L R., C C. A Ala., 126 F. 
2d 934. 

1. Ala.—McGuire v. Andre, 65 So. 

2d 185. 259 Ala. 109. 

Ark—Atkinson v. Hudson, 44 Ark. 
192. 

Cal.—In re Reid’s Estate, 79 P 2d 
451, 26 Cal.App.2d 362. 

HI.—Wahl v. Fairbanks, 90 N.E.2d 
735. 405 Ill. 290. 

Md.—Kahn v Janowski, 99 A2d 51% 
191 Md. 279. 
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The vendor is a trustee for the purchaser to the 
extent to which the latter has paid the purchase 
money. 2 Payment for realty in the vendor’s own¬ 
ership and possession, however, is not of itself suffi¬ 
cient to make the vendor a trustee for the purchas¬ 
er’s benefit, but in order to make him such, there 
must be an enforceable obligation to transfer the 
property. 3 A purchaser may not claim a trust 
in land which he did not bargain or pay for, 4 and 
it has been held that a resulting trust is not created 
by a payment of a part of the purchase money by 
one who has contracted for conveyance of land 
to him on his paying certain sums at specified 
times. 5 

A trust does not arise m favor of one who, hold¬ 
ing land under a contract of purchase, after paying 
part of the purchase price, rescinds the contract, 6 
or in favor of a purchaser at an execution sale, 
where the deed to him is void, 7 and no trust re¬ 
lationship results where a person who contracted 
to purchase property and sell it to another repudiates 
the contract and purchases the property for him¬ 
self. 3 An agent who sells land falsely represented 
as that of his principal will hold the title in trust 
for his vendee on his subsequent acquisition of it 
without his vendee’s knowledge. 9 

The vendor cannot terminate the trust by a con¬ 
veyance to another, 10 or by purchasing the equitable 
title, 11 and he is under the duty of accounting for 
any money he received while he was trustee. 12 A 
wrongful sale of the property by the vendor renders 
him liable to the original vendee for the purchase 
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price, even though the vendor recaptures the title 
and is able to fulfill his contract. 13 Where the 
purchase price is unpaid, the vendor’s trusteeship 
is not a dry, passive, or naked trust. 14 

Explanation of trust relationship . It has been 
held that there is no real trust and that all that is 
meant by the statements as to the parties holding 
in trust is that the vendee, because of the nature 
of the bargain, or the unpaid vendor, because the 
right should be mutual, may compel specific per¬ 
formance, and that until performance the vendee 
is regarded as the equitable owner and the risk of 
loss is on him, and the vendor holds the legal title 
subject to the vendee’s equitable rights, which are 
analogous to the rights of a cestui que trust only 
in that a conveyance may be compelled, and, possi¬ 
bly, in that the vendee is entitled to increment m 
value, rents, and profits, etc., if and when perform¬ 
ance is had. 15 

As against third persons. A vendor’s relationship 
of trustee for the vendee is between them, and it 
does not affect third persons who in good faith may 
deal with the vendor not knowing of the sale con¬ 
tract. 16 However, the trust impressed on the ven¬ 
dor’s title by a contract for the sale of realty fol¬ 
lows the land into whosesoever hands it may go by 
subsequent conveyance, until it reaches some hold¬ 
er who is a bona fide purchaser for a valuable con¬ 
sideration without notice of the purchaser’s title 17 
Thus, one who, with knowledge of such a trust, 
pays the balance of the purchase money due on the 
contract of sale and takes a deed to himself, 18 or. 


Mo —Schmidt v. City of Tipton, App, 
89 SW2d 669. 

Neb —Buford v. Dahlke. 62 N.W2d 
252, 168 Neb 39—In re Wiley's Es¬ 
tate. 36 N.W.2d 483, 150 Neb 898, 
opinion supplemented on other 
grounds 38 NW2d 434, 151 Neb 
633 

Okl —Lieedy v. Ellis County Fair 
Ass’n, 110 P.2d 1099, 188 Okl 348 

Pa.—Wood v. Evanitzsky, 85 A 2d 
24, 369 Pa. 123—Dusick v. Morgan, 
Com Pl. v 25 Northumb.Leg J. 18. 

Va —Boatright v. Peaks, 57 S E 2d 
895, 190 Va. 768. 

66 C J p 707 note 59, p 1028 note 2. 

& N.D—Stevahn v. Meidinger, 67 N. 
W.2d 1. 

66 C J. p 1029 note 8. 

3. NH—Lemire v Haley, 19 A.2d 
436, 91 N.H. 357. 

4. Conn.—Oil Alien v. Moorhead, 49 
A. 196, 73 Conn. 710. 

& Me.—Conner v. Lewis, 16 Me. 268. 

6 . Ill.—Alexander v. Tams, IS Ill. 
221 . 

7. Mass.—Lit uigstone v. Murphy, 72 j 


NE 1012. 187 Mass 315, 105 Am S. 
R. 400 

8. NY —Patterson v. Meyerhofer, 
97 N.E 472, 204 N Y 96 

9. Idaho —Mountain Home Lumber 
Co. v. S wart w out, 166 P. 271, 30 
Idaho 559. 

10. Tex —Atteberry v Burnett, 113 
S W. 526, 102 Tex. 118 

11. Tex—Atteberry v. Burnett, su¬ 
pra. 

12. Cal.—McGinn v. Wiley. 141 P. 
49, 24 Cal App 303. 

Liability of vendor to account for 
rents and profits generally see in¬ 
fra 6 288. 

13. N J —Timko v. Useful Homes 
Corporation, 168 A 824, 114 N.J. 
Eq. 433. 

Option 

The original vendee has the option 
to take the price the vendor received 
on the wrongful sale or the realty — 
Timko v. Useful Homes Corporation, 
supra. 

14. Me—Lambert v. Allard, 136 A 
121, 126 Me. 49. 
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Ohio—Trapp v. Steubenville Build¬ 
ing 8c Loan Ass'n Co, 6 Ohio Supp 
211 . 

15. U S —National Bank of Kentuc¬ 
ky v Louisville Trust Co, CCA. 
Ky, 67 F 2d 97, certiorari denied 
Louisville Trust Co v. National 
Bank of Kentucky, 54 S.Ct 440. 291 
U S 665, 78 L Ed. 1056 

Mot ordinary trust 

On strict analysis, the relationship 
is not that of an ordinary trustee 
and beneficiary, for the vendor, un¬ 
like an ordinary trustee, has a per¬ 
sonal and substantial Interest which 
he may actively assert —Atlantic 
Beach Improvement Corp. v. Hall, 197 
So. 464, 143 Fla 778. 

16. Mo—Pappas v Eighty Hundred 
Realty Co. App., 138 S.W.2d 762. 

17. Me—Bailey v Coffin, 99 A. 447. 
115 Me. 495. 

18. Ark—Stubbs v. Pitts, 104 SW. 
1110, 84 Arlc. 160. 

65 C J. p 430 note 82. 

The grantee under the deed is en¬ 
titled to reimbursement of the money 
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with knowledge of the vendee’s rights, purchases 
from the vendor and thereafter accepts payments 
from the vendee, 19 will be held trustee for the ven¬ 
dee. Also, it has been held that where the pur¬ 
chaser pays the purchase price, the vendor, with¬ 
out the consent of the vendee, cannot convey to an¬ 
other the naked legal title which he holds, and if 
such consent is not given, the title will not pass 
from the vendor by his conveyance to another. 20 

In a jurisdiction where a deed is not binding on 
creditors of the grantor until it is properly regis¬ 
tered, regardless of consideration or no considera¬ 
tion, knowledge, or want thereof, the fact that a 
a endor of land is estopped to deny the execution of 
an invalid deed by which he attempted to convey 
it has been held not to make him a trustee of the 
property for the vendee, as against innocent pur¬ 
chasers or creditors 21 

Trust in payments on price. Where a contract for 
the sale of realty is void or unenforceable, a trust 
in favor of the vendee has been held to arise for 
the amount paid on the purchase price and the value 
of improvements to the premises 22 

Trustee of possession. A vendor, after convey¬ 
ance and before delivery of possession of the prop¬ 
erty, is a trustee of the possession for the benefit 
of the vendee. 23 

c. Right of Vendor to Reconveyance 

A vendor's right to a reconveyance of the property 
transferred is dependent on the terms and conditions of 
his contract. 

Where the purchaser agrees to reconvey if the 
\cndor secures a bona fide purchaser within a cer¬ 
tain time, the vendor or a subsequent purchaser 
from him is entitled to a reconveyance of the prop¬ 


erty if the subsequent purchaser was secured within 
the time fixed, although the consideration for the 
reconveyance was not paid within such time, 24 
and such right is not defeated by a delay in making 
the payments due where it is caused by the failure 
of the purchaser, requested in ample time, to fur¬ 
nish correct statements of the amount due. 26 Where 
a vendor agrees to execute a deed concurrent with 
an agreement to sell land and to deliver it when a 
purchaser makes a down payment, and the agreement 
also provides that, if the vendor furnishes a deed 
to a certain parcel of land within a time fixed, the 
purchaser is to reconvey all of a certain portion of 
the land purchased, the title in the property origi¬ 
nally conveyed vests in the purchaser when the 
vendor fails to deposit the deed 26 A sale with the 
right of redemption is none the less a sale, and if 
there is no redemption within the prescribed period 
the conveyance is absolute. 27 

§ 107. Entire or Severable Contracts 

Whether or not a contract for the sale of real estate 
will be regarded as entire or severable depends prima¬ 
rily on the intention of the parties as determined from 
the language of the instrument, construed with refer¬ 
ence to the subject matter and the surrounding circum¬ 
stances. 

Whether the contract is to be regarded as en¬ 
tire or severable depends primarily on the inten¬ 
tion of the parties, 28 as indicated by the language 
of the instrument, construed in case of ambiguity 
with reference to the subject matter and the sur¬ 
rounding circumstances. 29 Ordinarily, if the con¬ 
sideration is entire and not apportioned by the par¬ 
ties between the different undertakings or parcels 
of land to which the contract relates, the contract 
will be construed as entire. 30 On the other hand. 


expended in completing the legal ti¬ 
tle—Scroggins v. McDougald. 8 Ala. 
:iS2 

19. Mich —Cominer v Potter, 205 X. 

\V 172. 232 Mich. 263 
65 C J. p 430 note 33. 

90. NT.—Fonda v Sage. 46 Barb 
109. affirmed 48 NT. 173 

91. Tenn —Alabama Marble, etc., Co. 
v. Chattanooga Marble, etc., Co., 
Tenn Ch.A. # 37 S.W. 1004 

99. Md —Krauss v. Lit man, 69 A. 2d 
781, 194 Md 36. 

Community property 

Where the vendor in a contract for 
the sale of realty, void because cov¬ 
ering community property and exe¬ 
cuted without the vendor’s spouse 
Joining therein, accepted payments 
on the contract, the making of re¬ 
pairs on the premises, and the pay¬ 
ment of taxes and insurance premi¬ 


ums. and on the spouse's death took 
sole title to the realty, a resulting 
trust for the amount of the pay¬ 
ments and the value of the improve¬ 
ments arose in the vendee's favor, 
irrespective of the vendor’s intention, 
and such trust was held binding on 
grantees of the vendor who took with 
notice of the contract—Shepherd v. 
Dougan, 76 P.2d 442, 58 Idaho 543 
83. Pa.—Owens v. Peters, 191 A. 

399, 126 Pa Super. 501. 

94, Ill —Fannin v. Devine, 128 N.E. 
745, 294 Ill. 597. 

98. Ill—Fannin v. Devine, supra. 
98. Cal—Greene v. Riordan, 276 P. 
141, 97 Cal.App. 462. 

97. La —Harper v. Citizens* Bank, 
25 So. 466, 51 La.Ann. 511. 

98. ND—Soderstrom v. White, 279 
NW. 806, 68 ND. 293, 117 A.L.R. 
39L 


Tenn—Graham v. Spivey, 133 S.W.2d 
460, 175 Tenn. 145. 

Tex—King v. Whatley, ClvApp, 236 
SW.2d 186, error refused no re¬ 
versible error 

Wyo—Baker v. Jones, 240 P.2d 1165, 
69 Wyo 314. 

66 C.J. p 708 note 77. 

99. ND—Soderstrom v. White, 279 
NW. 306, 68 N.D. 293, 117 A.L.R. 
391. 

Tenn —Graham v. Spivey, 133 S.W r .2d 
460. 175 Tenn. 145. 

66 C.J. p 708 note 78. 

30. N.D.—Soderstrom v. White, 279 
N.W. 306, 68 N.D. 298. 117 A.L.R. 
391. 

66 C.J. p 709 note 79. 

B eoe i p t for earnest momey, given 
by farm owner to one contracting 
with real estate dealer to purchase 
farm in confirmation of such contract 
on delivery to owner of purchaser's 
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if the subject matter of the contract is divisible 
and the consideration is apportioned, it is indicative, 
although not conclusive, of a severable contract,* 1 
and hence a contract will ordinarily be construed 
as severable where it embraces separate undertakings 
or parcels of land and the consideration is appor¬ 
tioned between them.* 2 

If the contract is severable, the invalidity of one 
part will not invalidate the other,** and it is possi¬ 
ble, for a proper cause, to rescind one part leav¬ 
ing the other in full force and effect,* 4 5 and perform¬ 
ance of one part has no effect, as far as perform¬ 
ance goes, on the other.* 6 On the other hand, if 
the contract is an entire one and not divisible, it 
must stand or fall in its entirety, 36 and it is not pos¬ 
sible to rescind or repudiate one part leaving the 
rest in full force and effect.* 7 Where real and 
personal property are sold as a unit for a single 
consideration, and title in general terms is reserved 
in the vendor, such reservation of title applies to 
the personal as well as to the real property.** 

§ 108. Alternative Stipulations 

The terms, subject matter, and circumstances are 


determinative of whe t h e r er net a eentraet hr the sale- 
of real estate la an altematfvd contract. 

The terms of the contract, the subject matter, and 
the circumstances are determinative of whether a. 
contract is or is not an alternative one.** Where 
a contract for the sale of land provides for alterna¬ 
tive methods of settlement, with the right of elec¬ 
tion in the first instance in the purchaser, on his 
failure or refusal to exercise such nght for a con¬ 
siderable length of time, 40 or within the time speci¬ 
fied, 41 the nght of election shifts to the vendor. 
A provision in a contract that one of the parties 
may buy or act as sales agent m selling real estate 
belonging to the other party is not ambiguous, but 
provides for the performance of the contract by one 
of the parties at his election, either by buying the 
land from the other, or by selling it as the other’s 
agent. 42 Under a contract providing that it is to 
be void if the title is not good and cannot be made 
good within a certain time, and at the expiration 
of such time litigated lien claims have not been sat¬ 
isfied, and the purchaser has not agreed to any ex¬ 
tension of the time for such purpose, on the theory 
that the vendor cannot make title within such time, 
he has the nght to consider the contract terminated 
as far as his obligation to convey is concerned. 43 


earnest money check, did not create 
new and Independent contract, en¬ 
forceable by such owner as severable 
from other provisions of original con¬ 
tract.—Graham v. Spivey, 133 S.W.2d 
460, 175 Tenn. 145. 

Contracts oonstrued as entire 

(1) In general.—Graham v Spivey, 
supra—66 C J. p 709 note 79 [e]. 

(2) Contract to pay a lump sum 
as purchase price of personal and 
real property. 

Vt.—Carvage v. Stowell, 55 A.2d 188, 

115 Vt. 187. 

Wyo.—Baker v. Jones. 240 P.2d 1165, 

69 Wyo 314. 

66 C J. p 709 note 79 [a]. 

(3) Contract for sale of ranch to¬ 
gether with certain personal prop¬ 
erty, including cattle thereon.—King 
v Whatley. Tex.Civ.App, 236 S W 2d 
186, error refused no reversible error. 

(4) A contract for the sale of real¬ 
ty and personalty under which title is 
reserved generally in the vendor un¬ 
til payment of the purchase price and 
under which the purchase price is not 
apportioned between the personalty 
and realty.—Soderstrom v. White, 279 
N.W. 306. 68 N.D. 298, 117 A.L.R. 
891. 

(5) Contract for sale of land and 
personalty thereon in consideration 
of specified sums, for each of which 

purchaser gave vendor separate 
cheeks.—Grauel v. Rohe, 43 A. 2d 201, 
185 Md. 181. 


(6) Contract providing for sale of 
realty, that lease should be entered 
into by purchaser to vendor con¬ 
temporaneously with passing of title, 
and that vendor could forfeit pur¬ 
chaser's down payment if purchaser 
failed to carry out contract in accord¬ 
ance with all of its provisions —Mor¬ 
gan v. Firestone Tire ft Rubber Co., 
201 P.2d 976, 68 Idaho 506 

31. Tex —King v. Whatley, Civ.App , 
236 S W 2d 186, error refused no 
reversible error. 

32. N.Y—Polebaum v. National 

House ft Farms Ass'n, 97 N.Y.8 2d 
831, 277 App.Div. 849. 

66 C.J p 709 note 80. 

Contracts held severable 

(1) Generally. 

Idaho—Charpentier v. Welch, 269 P. 
2d 814, 74 Idaho 242—Bekins Mov¬ 
ing ft Storage Co. v. Maryland Cas. 
Co., 244 P.2d 1100, 72 Idaho 493. 
Pa.—Bountres v. Klein, Com PI., 48 
LackJur. 253, 9 Monroe LR 100, 
61 York Leg.Rec. 144, 62 York Leg. 
Rea 9. 

66 C.J. p 709 note 80 [a], [bj, [cj. 

(2) Contract containing provisions 
relating to erection of building and 
provisions relating to purchase of 
land —Polebaum v. National House 
ft Farms Ass'n. 97 N.Y.S.2d 831, 277 
App.Div. 849. 

(3) Contract for sale of realty 
which contained privilege of renewal 
with respect to deferred portion of 
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purchase price—Duggan v. Krevon- 
ick. 192 8 E 737, 169 Va. 67. 

33. Va.—Duggan v. Krevonick, su¬ 
pra. 

8d- U.—Hale v. New Orleans. 13 La. 
Ann. 499. 

Wis—Nelson v. Allen. 93 N.W. 807, 
117 Wis. 91. 

Necessity for rescission in toto gen¬ 
erally see infra f 123 
35. Ill—Bolton v. Huling. 63 NE 
140. 195 Ill 384 

88. Idaho.—Morgan v. Firestone 
Tire ft Rubber Co.. 201 P 2d 976, 68 
Idaho 506. 

87. Tex —King v. Whatley. Civ App, 
236 S.W.2d 186, error refused no 
reversible error. 

Wyo.—Baker v. Jones, 240 P.2d 1165, 
69 Wyo 314 
66 C J. p 709 note 83. 

38L ND—Soderstrom v. White, 279 
NW 806. 68 N.D. 293, 117 A.L.R. 
891. 

89. N.J.—Porter v. Williams, 114 A. 
790. 98 N.J Eq. 88, affirmed 116 A. 
926, 93 N.J.EQ. 505. 

40. Neb—Bockelman v. Spires, 198 
N.W. 334, 110 Neb. 234. 

41. S.C.—Ellison v. Boyd. 126 SR 
498. 130 S.C. 269, 36 A.L.R. 856. 

66 C.J. p 709 note 86. 

42. Ga.—Sampson v. McRae, 116 8. 
R 651, 29 Ga.App. 690. 

48. Wash.—Curtis v. Oliphant, 851 
P. 849, 141 Wash. 49ft 
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| 109. Dependent or Independent Stipula¬ 
tion* 

a. In general 

b. Covenants to pay and convey 

c. Covenants relating to improvements 

a In General 

The dependence or Independence of covenants In 
contracts for the purchaee and sale of realty Is a ques¬ 
tion of construction, determined primarily by the inten¬ 
tion of the parties; in determining the character of 
such covenants, consideration Is given to the order of 
time In which they are to be performed and whether 
they 00 to the whole, or only a part, of the consideration, 
and In caae of doubt the tendency Is to construe the cove¬ 
nants as dependent. 

The dependence or independence of covenants and 
agreements in contracts for the purchase and sale 
of realty is a question of construction, 44 in the de¬ 
termination of which the intention of the parties is 
the paramount and controlling consideration, 46 and 
to this intention when once discovered all technical 
forms of expression must give way; 46 and this rule 
will be applied even though the court is unable to 
fathom the motive that determined the parties to 
provide as they did. 47 

Although various rules of construction have been 
laid down for distinguishing dependent and inde¬ 
pendent covenants, 48 the tendency of the courts is 
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to construe the undertakings of the respective par¬ 
ties in such contracts as being dependent, unless an 
intention to the contrary clearly appears; 48 but 
if it appears from the time of performance or the 
nature of the covenants that they were not intended 
to be mutual and concurrent or the performance of 
one contingent on the performance of the other, they 
must be construed as independent. 50 

A covenant is dependent if it is inherent in the 
subject matter of sale or is inseparable from the 
consideration as a whole, but otherwise it is inde¬ 
pendent. 51 Generally, where mutual covenants go 
to the whole of the consideration on both sides they 
are dependent, 52 but if to only a part of the con¬ 
sideration, they are independent. 53 Also, the order 
of time in which it appears that covenants are to 
be performed is an important consideration in de¬ 
termining whether they are dependent or independ¬ 
ent. 54 Where the covenants are concurrent and are 
to be performed at the same time they will ordi¬ 
narily be construed to be dependent. 56 

A covenant is independent where its performance 
by one party is not related to the duty of the ad¬ 
verse party to perform covenants obligatory on 
him. 56 The same agreement may contain covenants 
which are dependent and others which are independ¬ 
ent. 57 It has been held that any particular cove- 


44. Ky —Hutchings v. Moore, 4 
Mete 110 

Dependent or independent character 
of covenants and agreements in 
contracts generally see Contracts 

I 344. 

45. Ga.—Davies v Blasingame, 181 
S E 763. 181 Ga. 128 

Ky.—Bryant v. Jones. 76 S W 2d 34. 
256 Ky 606 

Mich—Palmer v. Fox. 264 NW 361. 

274 Mich 252, 104 ALR 1057. 

Or—Cameron ▼ Edgemont Inv. Co^ 
41 P 2d 249. 149 Or 396 
66 C.J. p 710 note 90. 

40. Mich.—Palmer v. Fox, 264 N W. 

361. 274 Mich 252. 104 A.L R. 1057. 
66 C J. p 710 note 91. 

47. Mo.—Boulware v. Crohn, 99 S.W. 
796. 122 Mo App 671 
lusoMtlnss of 0 term can only 

influence the conclusion regarding its 
character as dependent or independ¬ 
ent when the intention of the parties 
Is doubtful.—Boulware v. Crohn, su¬ 
pra. 

48. Miss.—Robinson v. Harbour. 42 
Miss. 795, 97 Am.D. 501, 2 Am.R 
671. 

66 C.J. p 710 note 94. 

4*. U.S.—Michigan Home Colony v. 
Tabor. Iowa. 141 F. M2. 72 C.C.A. 
480. 

HI.—-Christopher v. West 01 N.E.2d 
<18, 240 IlLApp. 225, reversed on 


other grounds 98 N.E.2d 722. 409 
Ill 131 

Mich—Palmer v Fox, 264 NW 361. 

274 Mich 252. 104 ALR. 1057. 
Ohio —Fairlawn Heights Co. v Theis, 
14 NE2d 1. 133 Ohio St 387. 
Okl—Kendall v. Hastings. 198 P.2d 
998. 200 Okl 643. 

Vt—Ackerman v. Carpenter, 29 A.2d 
922. 113 Vt. 77. 

66 C.J. p 710 note 95. 


Promise of vendor to deliver pos¬ 
session and comply with other terms 
of the contract was held interdepend¬ 
ent with promise of buyer to pay — 
Lloyd v Norman, 49 SE2d 131, 77 
Ga.App 598. 


501 Iowa.—Fitchner v. Walling, 279 
N.W. 417, 225 Iowa 8. 

66 C J. p 710 note 96. 


Covenants held Independent 

(1) In general.—Kietrys v Cregar. 
43 A 2d 810, 23 N J Mine. 273—66 C 
J p 710 note 96 [b]. 

(2) Covenant by purchaser of lots 
with service station thereon to buy 
gasoline from vendors or their des¬ 
ignee.—Marshall v. Campbell, 143 
P.2d 449. 19 Wash.2d 497. 

(3) Grantor's special covenant to 
cure defects in title at his own ex¬ 
pense.—Davies v. Blasingame, 181 
S.E. 763, 181 Ga. 128. 
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(4) Provisions for payment by ven¬ 
dee of taxes and interest on pur¬ 
chase-money note—Fitchner v. Wal¬ 
ling. 279 NW 417, 225 Iowa 8. 

5L Wash —Marshall v. Campbell. 
143 P.2d 449, 19 Wash.2d 497. 

68. Ala.—Catansano v. Hydinger, 170 
So. 214. 233 Ala. 116. 

Mich—Palmer v Fox. 264 NW. 361, 
274 Mich. 252. 104 A.L R. 1067. 

Or.—Cameron v Edgemont Inv. Co., 
41 P 2d 249. 149 Or. 396. 

Tex.—Bloch v. Burch, Civ App., 77 
S.W 2d 572, error dismissed. 

66 C J. p 711 note 97. 

53. SC—American Nat. Bank of 
Winter Haven. Fla. v. Caldwell. 
164 S E 613. 166 S.C. 194. 

66 C J. p 711 note 98. 

M. Wash—Drumheller v. Bird, 15 
P 2d 260, 170 Wash. 14. 

66 C.J. p 711 note 99. 

56. Mich—Palmer v. Fox, 264 N.W. 

361, 274 Mich 252. 104 A.L.R. 1057. 
Tex—Bloch v. Burch, CivJtpp., 77 S. 
W.2d 572, error dismissed. 

56. N.Y —Conners v. Winans, 204 N. 
YS. 142, 122 Misc. 824. 

66 C.J. p 711 note 1. 

57. Mont.—Wandell v. Johnson, 227 
P. 58. 71 Mont. 72. 

66 C.J. p 711 note 2. 
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nants which are cither dependent or independent 
at the time the contract is entered into remain so 
and are not affected by subsequent events, 68 but, 
as discussed infra subdivision b (2)-(3) of this 
section, in some jurisdictions covenants to pay in¬ 
stallments of the purchase are held to become de¬ 
pendent where the installments are not paid until 
the day appointed for a conveyance. 

Time of the essence . The dependency of cove¬ 
nants is not affected by a provision making time of 
the essence of the contract, where the only effect 
of such a provision is to place the parties under the 
burden of complying with their respective covenants 
promptly on the date specified. 69 

b. Covenants to Pay and Convey 

(1) In general 

(2) Payment in installments 

(3) Payment with promissory notes 

(1) In General 

As a general rule, in contracts for the purchase 
and sale of realty, the purchaser’s agreement to pay 
and the vendor’s agreement to convey are dependent 
stipulations. 

The general rule with respect to contracts for 
the sale of real property is that the courts, m the 
absence of stipulations showing the intent of the par¬ 
ties to the contrary, 60 will construe the purchaser's 


agreement to pay and the vendor’s agreement to 
convey as dependent and concurrent stipulations. 61 
Thus, in the absence of a clearly apparent intent 
to the contrary, 62 such covenants will be construed 
to be mutual and dependent, where the contract 
clearly shows an intention that the covenant to pay 
the purchase price on the one hand, and the one to 
convey on the other, are to be performed at the 
same time, 63 or if there are covenants to pay and 
convey, without fixing a time for either, or specify¬ 
ing the relations of the parties. 64 On the other 
hand, a covenant to pay at a fixed time and one 
to convey at a different time, are so far independent 
that performance of the earlier covenant docs not 
depend on performance of the later covenant. 65 
Where the parties do not intend that a deed shall be 
delivered until the consideration is paid, even though 
the agreements should be held independent, when 
the purchaser has neither paid nor offered to pay, 
the vendor is under no obligation to deliver a deed. 66 

Repayment and reconveyance, under an agreement 
whereby the vendor is to repay payments made on 
the happening of a certain event m the future, and 
the purchaser is to rcconvey, are concurrent and de¬ 
pendent events. 67 

(2) Payment m Installments 

Where payment under a contract for the purchase 
and sale of real property is to be made in installments, 
covenants to pay Installments falling due on or after 


58. Ill—Sheeren v. Moses. 84 Ill 
448. 

66 CJ p 711 note 3. 

69. S.D—Hauert v. Kaufman, 186 
N.W 555, 45 S.D. 132. 

6a Ala.—Maury v. Unruh. 126 So. 
113. 220 Ala. 465. 

61. U.S.—Michigan Home Colony v. 
Tabor, Iowa, 141 F. 332, 72 CC.A. 
480. 

Cal —Brant v. Bigler, 208 P 2d 47, 92 
Cal.App.2d 730—King v. Stanley, 
197 P.2d 321. 32 Cal 2d 584. 

Conn—Federal Finance Co v. For¬ 
man Properties, 62 A 2d 516, 135 
Conn 153. 

Ky —Bryant v. Jones, 75 S W 2d 34, 
255 Ky. 606 

Ohio.—Fairlawn Heights Co. y. Theis, 
14 N E 2d 1. 133 Ohio St 387. 

Okl—Kendall v. Hastings, 198 P.2d 
998. 200 Okl. 643. 

3D.—Vaughn v Rosencrance, 88 N. 
W.2d 822, 73 SD 36—Boekelhelde 
v. Snyder, 26 N.W.2d 74. 71 S.D. 
470—Rapp V. Petrik, 249 NW. 736, 
61 S.D. 426. 

66 C.J. p 711 note 4. 

68. Wash.—Stein v. Waddell, 80 P. 
184, 37 Wash. 634. 

68. O .S.—Michigan Home Colony v. 
Tabor, Iowa. 141 F. 332, 72 C.C.A. 

480 . 


Ala—Nlcolopoolos v Hill. 117 So 
185, 217 Ala. 589. 59 ALR. 185 
Conn—Federal Finance Co. v. For¬ 
man Properties, 62 A 2d 516, 135 
Conn 153 

Ga—Owensby v Byrd, 44 S.E 2d 452. 
75 Ga App 729 

Ill—Schmalzer v Jamnik. 95 N.E 2d 
347. 407 Ill 236—Christopher v. 
West. 91 N.E 2d 613, 340 IlLApp. 
225. reversed on other grounds 98 
N E 2d 722. 409 Ill 131. 

Neb—Oman v. City of Wayne, 40 N. 
W.2d 916, 162 Neb 341—Klapka v. 
Shrauger, 281 NW 612, 135 Neb 
354 

Ohio—Fairlawn Heights Co. 'v Theis, 
14 N E 2d 1, 133 Ohio St. 387. 
SD—Rapp v. Petrik, 249 N.W. 736, 
61 S D 426. 

Tex —Block v. Burch, Civ.App., 77 
S W 2d 572, error dismissed. 

66 C.J. p 711 note 6. 

Provisions held dependant 

(1) Covenant to convey free from 
all encumbrances—In re Hagerman's 
Estate, 177 A. 766, 318 Pa. 140. 

(2) Agreement of vendor to con¬ 
vey and to furnish abstract showing 
good and merchantable title, free and 
clear of all liens and incumbrances 
—Walsh v. Bellamy, 2 N.W.2d 102, 
68 S.D. 291. 


(3) Provisions for payment of bal¬ 
ance of price and for vendor's fur¬ 
nishing good abstract and deed — 
Bryant v Jones. 76 SW2d 34, 255 
Ky. 606. 

61 Ala—Brady v. Green. 48 So. 807, 
159 Ala. 482. 

66 C J p 711 note 7. 

Covenants held dependent 

(1) Purchaser's covenant ••first" to 
make payments and perform cove¬ 
nants mentioned on his part before 
the vendor conveyed was dependent 
and concurrent with the vendor's cov¬ 
enant to convey. 

Pa.—In re Hagerman's Estate, 177 A 
766. 318 Pa 140. 

S D.—Ink v. Rohrig, 122 N W. 694, 23 
S.D. 548. 

Wash—Stein v. Waddell, 80 P. 184. 37 
Wash. 634. * 

(2) Other covenants held depend¬ 
ent see 66 C.J. p 711 note 7 [a]. 

65. Minn.—Noyes v. Brown, 171 N 
W. 803, 142 Minn 211. 

66 C J. p 712 note 10. 

66. Conn.—Phillips v. Sturm, 99 A 
689, 91 Conn. 331. 

67. N.T.—Glventer v. Antonofsky. 
205 N.T.S. 287, 209 App.Div. 679. 
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the day appointed for the conveyance and the covenant 
to convey are dependent, but covenants to pay install¬ 
ments falling due prior to the day appointed for a con¬ 
veyance are independent. 

Where payment under a contract for the pur¬ 
chase and sale of real property is to be made in 
installments, covenants to pay installments falling 
due on or after the day appointed for the conveyance 
and the covenant to convey are dependent, 68 but 
covenants to pay installments falling due prior to 
the day appointed for a conveyance are independ¬ 
ent. 69 Thus, where there is a covenant to convey 
at the payment of the first installment, the covenant 
to pay the first installment and the covenant to 
convey arc dependent covenants; 70 and covenants 
to pay installments falling due after the day ap¬ 
pointed for the conveyance are dependent with re¬ 
spect to the covenant for a conveyance 71 However, 
a covenant to pay the subsequent installments has 
been held independent of the covenant to convey, 
where it was absolute in its terms and there was 
nothing to authorize the conclusion that the pay¬ 
ment of the subsequent installments was to de¬ 
pend on the vendor's compliance with his separate 
obligation to convey the title at the time fixed. 72 

If a covenant to convey is to convey on payment 
of the last installment, or a specified intermediate 
installment, the covenant to pay such installment 
and the covenant to convey are dependent, 73 and the 
covenants to pay the prior installments are inde¬ 
pendent of the covenant to convey. 74 In some juris¬ 
dictions, if the prior installments are allowed to 
run without collection until on or after the time 
the vendor covenanted to convey, the covenant to 
pay such prior installments and the covenant to 
convey become dependent covenants, 75 but m other 
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jurisdictions, even though such prior installments 
are not paid until the day appointed for a convey¬ 
ance, they retain their independent character and 
do not become mutual and dependent on the cove¬ 
nant to convey. 76 

(3) Payment with Promissory Notes 

The covenants of a contract for the purchase and 
sale of realty and a note executed for the purchase 
price are mutual and dependent where they are execut¬ 
ed as a part of the same transaction, or where the cove¬ 
nant to convey is without any time specified therefor 
and the note is payable at a fixed time. Where notes 
are given for different Installments of the purchase price, 
the covenant to convey and notes payable at the time 
of conveyance are dependent, but notes payable prior 
to the time of conveyance are independent. 

The covenant to convey under a contract for the 
purchase and sale of realty and a note executed for 
the purchase price have been held mutual and de¬ 
pendent where they are executed as a part of the 
same transaction, 77 but where the covenant to con¬ 
vey is without any time specified therefor and the 
promissory note is payable at a fixed time, 78 or if 
the contract provides for no conveyance unless 
payment is first made, 79 the covenant to convey and 
the note are independent. It has been held that 
if there is a covenant to convey on payment of the 
first installment m cash, and notes, absolute in their 
terms and payable subsequently, are given for the 
balance, the covenant to convey and the covenant to 
pay the notes are independent. 80 

Where notes are given for different installments 
of the purchase price, and conveyance is to be made 
on payment of the last note, the covenant to convey 
and the last note are dependent,* 1 but the prior 
notes are independent of the covenant to convey. 82 


68. Cal—Ross v. McDougal. 87 P. 

2d 709. 31 Cal App 2d 114 
Payment of Installment on purchase 
price and conveyance as concurrent 
. acts see supra | 102 

68. Cal —Ross v McDougal, supra 
N T —Eddy v. Davis. 22 N E 362. 
116 NY 247—Conners v. Winans. 
204 NYS 142, 122 Mlsc 824. 

70. Colo.—Bailey t. Lay, 33 P. 407, 
18 Colo. 405. 

Mont—Si If vast v. Asplund, 20 P.2d 
631. 

71. Cal—Ross ▼. McDougal, 87 P.2d 
709. 31 Cal.App 2d 114. 

N.Y.—Eddy v. Davis, 22 N.E. 362. 
116 N.Y. 247. 

72. Ky.—Hutchings v. Moore, 4 
Mete. 110. 

73. Cal.—Ross v. McDougal, 87 P.2d 
709, 31 Cal App.2d 114. 

Fla —Woods-Hoskins-Young Co. v. 
Dittmarr, 136 So. 710, 102 Fla. 


1000—Walker v Close. 125 So. 521, 
126 So. 289, 98 Fla. 1103 

III —Sheeren v Moses. 84 Ill 448. 

Miss —Robinson v Harbour. 42 Miss. 
795. 97 AmD 591. 2 Am R 671 

Wash —Gillmore v. Green, 235 P.2d 
998. 39 Wash 2d 431. 

74. U S —Coral Gables v. Hanley. C 
C A Ohio, 87 F 2d 780. Applying 
Florida law 

Cal—Ross v. McDougal, 87 P 2d 709, 
31 Cal App.2d 114. 

NY.—Eddy v 1>avis. 22 N.E 362, 
116 N.Y. 247—Conners v Winans, 
204 N.Y.S. 142. 122 Mlsc. 824. 

66 C J p 712 note 15. 

75. U.S.—Coral Gables v. Hanley. C 
C A Ohio. 87 F.2d 780, applying 
Florida law 

Cal—Grimes v. Steele, 133 P 2d 874, 
56 Cal App. 786—Ross v. McDougal, 
87 P 2d 709. 31 Cal.App 2d 114. 

NY—Eddy v. Davis, 22 NJE. 362, 
116 N.Y 247. 


76. Ill —Sheeren v. Moses. 84 HI. 
448—Duncan v Charles. 5 Ill. 561. 

Or—Walker v Hewitt. 220 P. 147. 
109 Or 366, 35ALR. 100. 

77. U S —Coral Gables v. Hanley, C. 
C. A, Ohio. 87 F 2d 780, applying 
Florida law. 

78. Or—Walker v. Hewitt. 220 P. 
147. 109 Or 366. 35 ALR 100. 

66 C J. p 712 note 19. 

79. Colo—Gillett v. Cheaira. 243 P 
1112. 79 Colo 20. 

80. Ky.—Hutchings ▼. Moore. 4 
Mete. 110 

81. US —Coral Gables v. Hanley. C 
C A Ohio. 87 F.2d 780, applying 
Florida law. 

Fla.—Henderson ▼. Morton. 147 So. 
456, 109 Fla. 800—Harper v. Bron¬ 
son, 139 So. 203. 104 Fla. 75. 

66 C.J. p 713 note 23. 

88 . U.S.—Coral Gables v. Hanley, C. 
C.A Ohio. 87 F.2d 780, applying 
Florida law. 
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In some jurisdictions such prior notes do not be¬ 
come dependent by reason of remaining unpaid until 
the last note is due and payable, 88 but in other juris¬ 
dictions all notes unpaid when the last note becomes 
due and payable become dependent and are to be 
construed with the covenants of the land contract ; 84 
and where there is but a single note, the final pay¬ 
ment thereon, and all defaulted payments prior 
thereto are mutual and dependent with the con¬ 
tract. 86 

c. Covenants Relating to Improvements 

As a general rule, in contracts for tho purchase and 
sals of realty covenants by the vendor to make improve¬ 
ments and covenants by the purchaser to pay are de¬ 
pendent. 

As a general rule, where the purchaser in a con¬ 
tract to purchase and sell realty covenants to make 
the payments specified in the contract, and the ven¬ 
dor covenants to make improvements specified there¬ 
in, the covenants are concurrent and dependent 86 
Thus, a vendor’s covenant to make improvements 
will ordinarily be held dependent where the con¬ 
tract does not show on its face that the vendor’s 
covenants were independent, 87 or if the time stipu¬ 
lated by each party for performance is concurrent, 88 
or if the contract provides that time is of the es¬ 
sence and the vendor covenants to make and com¬ 


plete certain improvements within a specified time, 88 
or if the contract provides for construction by the 
vendee of certain improvements before delivery of 
possession, 90 or if the agreed consideration is not 
to be paid for the realty as it was when the con¬ 
tract was made, but as it will be when the stipulated 
improvements have been completed, and the cove¬ 
nants run concurrently. 91 

Under general rules relating to the classification 
of covenants, as discussed supra subdivision a of this 
section, a covenant by the vendor to make certain 
improvements without cost to the purchaser, 92 or 
a covenant by the purchaser to make payments as 
specified and by the vendor to make certain improve¬ 
ments, if they are not connected and related, 98 are 
independent. Where the manifest intention of the 
parties as expressed in the contract is that an im¬ 
provement is not to be made by the purchaser un¬ 
til after performance of covenants relating to the 
purchase of the land, transfer of the title, and pay¬ 
ing or securing the purchase price, and no time is 
specified for performance, the covenants are not 
dependent, 94 and the purchaser’s covenant to pay 
for the land within a specified time and the vendor’s 
covenant to make improvements are not dependent 
under a contract providing that time is of the essence 
and giving the purchaser the right to immediate 


Fla.—Henderson ▼. Morton. 147 So. 
456. 109 Fla 300—Harper v. Bron¬ 
son. 139 So 203. 104 Fla. 75. 

66 C.J. p 713 note 21. 

83. Ill.—Sheeren ▼. Moses. 84 Ill. 

448—Duncan v. Charles. 5 Ill. 561. 
negotiable instrument 

The rule that a covenant to pay, 
even if originally independent, be¬ 
comes dependent, if the vendor al¬ 
lows the installments to run with¬ 
out collection until the last one is 
due, should never be applied where 
the vendee has given a negotiable 
promissory note for the whole pur¬ 
chase price, thereby Indicating his 
Intention to make an independent 
contract with respect to the pay¬ 
ment—Walker v. Hewitt, 220 P 147, 
109 Or. 366, 35 A L R. 100. 

8i U.S.—Coral Gables v. Hanley, C. 
C.A.Ohio, 87 F.2d 780, applying 
Florida law 

Fla.—Harper v. Bronson, 189 So. 208, 
104 Fla. 75. 

Motes due under acceleration clause 

Fla.—Henderson v. Morton, 147 So. 

456. 109 Fla. 800. 

Mote la lieu of eMk payment 

Where note. In lieu of cash con¬ 
tracted for, was given for first or 
down payment for land under a con¬ 
tract for its purchase, the note was 
originally an independent covenant, 
but by forbearing action until either 


the contract was null and void or at 
the election of the vendor, all pay¬ 
ments on the contract became due on 
default, the vendor waived the right 
to treat the note as an independent 
covenant, and it thereafter in either 
event became a dependent covenant 
—Jones v. Tschetter, 194 N.W. 839. 46 
SD. 520. 

85. US —Coral Gables v Hanley. C. 

C.A Ohio. 87 F.2d 780, applying 

Florida law. 

88. Mich —Palmer v. Fox. 284 N.W 

361. 274 Mich. 252. 104 A.L.R. 1057. 
66 C.J. p 713 note 28 
Covenants held dependent 

(1) Covenant of purchaser to make 
full payment for lots and covenant 
of vendor to gravel and grade streets 
and to supply water and electricity 
—Catanzano v. Hydinger, 170 So. 
214, 233 Ala. 116. 

(2) Covenant by purchaser to pay 
the installments and covenant by 
vendor to make water connection.— 
Williams v. Ryan. 180 P.2d 467, 55 
Cal.App 2d 189. 

(8) Stipulations by vendor to have 
pavement laid in front of lot sold 
and city sewer Installed prior to 
time set for final payment and con¬ 
veyance of title.—Cameron v. EJdge- 
mont Inv Co., 41 P.2d 249, 149 Or. 
396. 

87« Mich.—Folkerts v. Marysville I 
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Land Co., 210 N.W. 231, 236 Mich 
294 

66 C J. p 713 note 29 
88. Mich—Palmer v Fox. 264 NW 
361. 274 Mich. 252, 104 A L R 1057 
—Folkerts v. Marysville Land Co, 
210 N.W 231. 236 Mich 294. 

88. Or—Cameron v Bdgemont Inv 
Co.. 41 P.2d 249. 149 Or. 396 
66 C.J. p 713 note 31. 

90. Iowa—Voorhees v. Baler, 191 
N W. 125, 194 Iowa 1320. 

66 C.J p 713 note 32 
9L U.S.—De Bisschop v. Crump, C 
C.A Fla., 24 F 2d 807. 

Ala.—Catanzano v. Hydinger. 170 So 
214, 233 Ala. 116. 

Mich—Palmer v. Fox, 264 NW 361. 
274 Mich. 252, 104 A.L R. 1057. 

93. Or.—McCracken v. Bay City 
Land Co. 183 P 9. 93 Or. 461. 

66 C.J. p 718 note 34. 

93. Colo —Newton v. Canty, 203 P.2d 
910, 119 Colo. 381. 

66 C.J. p 718 note 85. 

Oompletion of wall 
Provision that vendor finish water 
well being dug on the premises by a 
certain date was an independent cov¬ 
enant.—Newton v. Canty, supra. 

94k La.—Pine Hills v. Lehmann, 126 
So. 209, 169 La. 888. 

Mich.—Bilansky v. Hogan, 157 N.W. 
18. 190 Mich. 458. 
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possession, but failing to fix a time within which the 
improvements are to be made, and the vendor has the 
same time to make the improvements as the pur¬ 
chaser has under the contract for payment, since in 
the absence of a provision fixing a specific time with¬ 
in which he is to complete the improvements, the 
law requires them to be made within a reasonable 
time. 96 Where a covenant by the vendor to im¬ 
prove is dependent on a covenant by the purchaser 
to pay and no time is stipulated within which the 
covenant to improve is to begin or be terminated, 
the failure of the vendor to make the specified im¬ 
provement within a reasonable time suspends the 
duty of the purchaser to continue to pay. 96 

Letter written several days after making of con¬ 
tract, promising to make improvements, does not 
constitute a dependent covenant. 97 


§ 110. Conditions and Provisos 

a. In general 

b. Conditions as to use of realty 

c. Who may enforce 

d. Performance of condition 

e. Waiver and abandonment of condi¬ 

tions 

a. In General 

Conditions snd provisos may be inserted in con¬ 
tracts for the sale of realty by the parties thereto, and 
when inserted therein their operation and effect will 
depend on a proper construction thereof, made In ac¬ 
cordance with the intention of the parties. 

The parties to a contract of sale may make it 
subject to such conditions and provisos as they 
may see fit, 98 except such as are illegal or con¬ 
trary to public policy. 99 The operation and effect 
of the various conditions and provisos which may 
be inserted in contracts of sale necessarily depend 
on the proper construction of the agreement. 1 The 


98. Mich—Brow v Gibraltar Land 
Co. 229 K W 604. 249 Mich 662. 

66 C J p 713 note 37. 

96. Ala—Catanzano v Hy dinger, 

170 So 214. 233 Ala. 116 

97. Fla—Smith v. Home Seekers' 
Realty Co. 122 So 708. 97 Fla 236. 
67 A.LR. 807. 

98. Mich—Modern Globe v 1425 
Lake Drive Corp, 66 NW.2d 92. 
340 Mich 663. 

66 C J p 714 note 39 
Conditions held valid 

(1) A provision that the convey¬ 
ance by vendor was to be subject to 
the approval of a named corporation 
was valid.—Connor v Rockwood. 69 
NE 2d 454. 320 Mass. 360. 

(2) Provision of contract for con¬ 
veyance of realty, which was subject 
to a registered federal tax lien 
against vendors, that purchaser 
would secure permission and approv¬ 
al of sale by collector of internal 
revenue as a condition precedent to 
the sale, was a valid condition — 
Lamb v. Staples, 72 S.RL2d 219, 236 
NC 179. 

99. Ill —Wlegman v. Kusel, 110 N.E. 
884, 270 Ill. 520. 

66 C J. p 714 note 40. 

Statute held Inapplica bl e 
Puerto Rican statute providing 
that. If the fulfillment of a condition 
shall depend upon the exclusive will 
of debtor, the conditional obligation 
shall be void, does not refer to the 
law of property and does not apply 
to a deed in which provision is made 
that the land conveyed shall revert 
to the vendor upon the happening of 
certain conditions, but it refers mere¬ 
ly to ordinary contract obligations, 
Ite function being to condemn 11- 
91 C.J.S.—65 


lusory promises—Baetjer v Garsot, 
C.C A.Puerto Rico. 124 F.2d 920. 

1. Pa—Funke v. Paist, 52 A2d 655, 
356 Pa 594—Margo!is v. Miller, 
Com PI. 22 Leh.L J. 291 
66 C J p 714 note 41. 

Conditional sale laws apply to per¬ 
sonal property alone and do not af¬ 
fect sale of real estate —Burke v 
North Vermont Lumber Mills, 13 
Tenn App 639. 

Oonstrnctloa by parties 

(1) Where offer to sell slaughter 
house and grounds specified that ac¬ 
ceptance was made contingent on 
vendor's ability to produce assurance 
that a federal permit for slaughter¬ 
ing could be produced by making 
needed repairs not in excess of five 
thousand dollar cost to purchasers, 
vendor's efforts to obtain requisite 
assurance indicated construction of 
contract by parties that vendor had 
obligation of procuring assurance, 
and on vendor's failure to obtain the 
requisite assurance he could not make 
a new and different construction 
thereof—Hollander v. Friedman, 59 
A2d 892, 360 Pa. 20. 

(2) Other authority as to effect of 
construction by parties see 66 C.J. p 
714 note 41 [c]. 

Approval of owner 

In contract for the sale of realty, a 
provision in a printed form Intended 
for use either as a contract by the 
owner of the land or by an agent, 
that the sale Is made "subject to the 
approval of the owner of said land" 
is meaningless where the sale is 
made by the owner himself, since the 
signature is his approval of the con¬ 
tract.—Vaughn v. Rosencrance, 38 
N.W.2d 822, 73 S.D. 36. 
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Procuration of loan on property 

(1) Provision making contract sub¬ 
ject to purchaser's ability to secure 
a loan, which sets no time limit with¬ 
in which the loan must be obtained 
and names no specific loan agency 
from which the purchaser is to ob¬ 
tain the loan, requires that he secure 
the loan on the usual terms and con¬ 
ditions and within a reasonable time. 
—Johnson v Graham, La App., 35 So. 
2d 278. 

(2) Condition with respect to pro¬ 
curation of loan by purchaser was 
construed to mean that the rate of 
interest should not exceed six per 
cent per annum, regardless of the 
source of the loan —Weingart v. Del¬ 
gado. 16 So.2d 254, 204 La. 752. 

(3) Contract for sale of realty pro¬ 
viding that after cash payment on 
price, balance of 811,000 is to be paid 
through FHA, and that offer is sub¬ 
ject to 810.000 loan, was ambiguous 
in not stating whether or not pur¬ 
chaser was obligated to secure loan, 
if possible, from any source other 
that FHA—Schwarts v. Baker, Ohio 
App., 99 N EL 2d 498. 

Particular provisions con s tr u ed 

(1) Generally. 

Ill—Kozlowski v. Mussay, 69 NJS.2d 

338. 395 Ill. 81. 

La —Lomel Realty Corporation v. 

Chopin. 148 So 683, 177 La. 474. 
Mich—Modern Globe v. 1425 Lake 

Drive Corp., 66 N.W.2d 92, 240 
. Mich 663. 

Tex —Roach v. Grant, 120 8.W.2d 

1019. 134 Tex. 10. 

66 C.J. p 714 note 41 [a]. 

(2) Provisions in contract for sale 
of land obligating vendor to furnish 
abstract of title, without stipulation 
as to time therefor, were not in con- 
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intention of the parties as shown by a proper con¬ 
struction of the contract must control in determining 
whether the sale is absolute or conditional, 2 wheth¬ 
er a condition in the contract of sale is merged in 
the deed subsequently executed, 8 whether the con¬ 
ditions and covenants are dependent or independent, 
as discussed supra § 109, whether the conditions are 
conditions precedent or conditions subsequent, 4 and 
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with regard to the person or persons for whose ben¬ 
efit the condition was inserted. 6 

Such conditions and provisos may have refer¬ 
ence either to the inception or binding effect of the 
contract, 6 or to conditions or contingencies on which 
it may terminate or cease to be binding; 7 and they 
may relate either to acts to be performed by the 


met with provisions that title should 
be accepted by purchaser and con¬ 
sideration paid within €0 days from 
date of contract, otherwise the con¬ 
tract to be void.—Baker v. Fell, 144 
S W.2d 265, 135 Tex 375 

(3) Where contract provided that, 
on payment of certain sums and in¬ 
surance on realty in question, vendor 
would convey certain premises, pro¬ 
vision as to insurance obligated pur¬ 
chaser to pay for such insurance as 
parties might procure, as against 
contention that vendor*s performance 
was conditioned on purchaser's abil¬ 
ity to secure fire insurance of a cer¬ 
tain amount—Duggan v. Krevonick, 
192 S.E. 737, 169 Va. 67. 

(4) Provision that if vendors shall 
be unable to give good and clear ti¬ 
tle, any payments made under agree¬ 
ment shall be refunded and all other 
obligations of either party shall 
cease, meant that if without fault of 
vendors subsequent to execution of 
contract, vendors had defective title, 
then, after refunding payments made, 
all obligations of both parties should 
cease, and it did not make respons¬ 
ibilities of either party in that event 
dependent on option of other—Flier 
v. Rubin, 73 N E 2d 742. 321 Mass. 
464. 

2. Conn.—Each v. Cahill, 85 A 2d 

481, 138 Conn. 418. 

66 C.J. p 714 note 42. 

Distinction between absolute end 
conditional sale 

A completed or perfected sale of 
realty is “absolute sale," while “con¬ 
ditional sale" is one which takes ef¬ 
fect or is to become complete on per¬ 
formance of a condition.—In re 
O’Brien’s Trust Estate. 172 P.2d 607, 
197 Okl. 436. 

Insertion of typewri tten danse 

Fact that clause making contract 
for purchase of realty conditional on 
the purchaser obtaining a beer license 
for the premises was written by 
typewriter on printed form of con¬ 
tract by the parties before the con¬ 
tract was Bigned indicated that the 
parties intended to be governed by 
such typewritten provision before 
contract should become effective.— 
Collins v. Roth, Mo.App„ 224 S.W.2d 
129. 

Conditions of prior agreement 

Written contract to sell realty 


which was executed after expiration 
of prior agreement to sell the realty 
and which contained no reference to 
the prior agreement and was unam¬ 
biguous and independent on its face, 
was not subject to the conditions of 
the prior agreement —Quarles v. 
Lewis, 62 So 2d 713, 219 La. 194. 

Contracts held conditional 

(1) Contract to purchase realty 
which was entered into by purchaser 
in reliance on oral agreement that 
down payment was to be returned on 
failure of broker to sell purchaser's 
property —Perry v. Gross, 63 N W. 
2d 73, 155 Neb 662. 

(2) Contract contingent on pur¬ 
chaser being able to procure specified 
loan —McPherson v. Warren, La.App., 
55 So.2d 30 

Contracts held unconditional 

(1) Agreement of brother to deed 
realty to sister for taking care of 
mother was held not conditioned on 
business conditions —McFarland v. 
Kinnee, 60 NW2d 324. 337 Mich. 
484 

(2) Contract requiring the release 
of certain mortgages and payment 
of certain taxes was held not a con¬ 
tract dependent on a contingency, 
but at most its performance was sus¬ 
pended to a future time making it an 
executory contract containing unper¬ 
formed but binding agreements.— 
Ross v. Bumstead, 173 P 2d 765, 65 
Ariz. 61. 

3. Iowa—McCormick v. Merritt, 105 
N.W. 428, 131 Iowa 160. 

Contract held merged In deed 

Tex—Spain v. Fuston, Civ App , 242 
S.W 2d 892. 

Warranty 

Generally, a warranty relates only 
to the time of the sale, although in 
some cases it may survive the con¬ 
tract for a reasonable time, for dis¬ 
covery of defects only ascertainable 
by use.—Euzent v Barrash, 25 A.2d 
462, 180 Md 451. 

4. Tex—Perry v. Rice, 10 Tex. 367 
66 C.J. p 715 note 47. 

5. Pa.—Funke v. Palst, 52 A.2d 655, 
356 Pa. 594. 

66 C.J. p 715 note 44. 

6. D.C.—Friedman v Decatur Cor¬ 
poration, 135 F 2d 812, 77 US App 
DC. 326. 
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Or—Davis v. Dunigan, 205 P2d 839, 
186 Or. 147 
66 C J. p 715 note 45. 

Approval of attorney 

Provision in contract for sale of 
realty drawn by purchasers' attorney 
and signed without approval and in 
absence of vendor's attorney that 
agreement was subject to rejection 
by vendor's attorney in three days 
gave attorney for vendor right to re¬ 
ject contract for any reason what¬ 
ever.—Youla v. Rappaport, 115 NY 
S 2d 408 

Approval of owner 

(1) Agreement requiring approval 
of “owner" before the agreement 
should be obligatory on the parties 
was not to become obligatory until 
agreement should receive signed ap¬ 
proval of both husband and wife, 
joint owners of the real estate — 
Nakatsukasa v Wade. Cal App, 274 
P.2d 918 

(2) Where agreement of purchase 
and sale of real estate was not to 
become obligatory until the instru¬ 
ment was signed and approved b> 
both husband and wife, joint owners 
of the real estate, purchaser’s obtain¬ 
ing loan commitment on the real es¬ 
tate. which the agreement made the 
sale subject to, did not constitute a 
ratification by purchaser of the 
agreement signed by the husband 
alone.—Nakatsukasa v. Wade, supra 

(3) Where purchaser, under agree¬ 
ment requiring approval of joint 
owners, had withdrawn his offer, his 
request to the real estate agent, aft¬ 
er he had been misinformed by the 
owners that he was bound by th* 
contract, to sell, or get an offer foi. 
the real estate was not an affirmance 
of the agreement or waiver of any of 
his, the purchaser’s, rights.—Nakat¬ 
sukasa v. Wade, supra. 

Particular provisions construed 
Ga—Douglas v Langford, 59 S E 2d 
386, 206 Ga 864—Keith v. McCol¬ 
lum, 11 S E 2d 672, 63 Ga App 705 
Tex —Shaper v. Gilkison, Civ.App . 
217 S W.2d 878, refused no revers¬ 
ible error 

66 C.J. p 715 note 45 [c]. 

7. Ill.—Ruddock v. American Medi¬ 
cal Ass’n, 112 N E 2d 107, 415 Ill 
63. 

Mass —Lucier v. Williams, 82 N.E 2d 
808, 323 Mass. 468. 

66 C.J. p 715 note 48. 
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parties 8 or to uncertain events or contingencies. 9 
Covenants that the contract shall become void, or 
that the estate shall cease or terminate on the pur¬ 
chaser’s failure to pay at the time specified, are not 
self-operating and do not make the contract void 
except at the option of the vendor. 10 

Conditions of forfeiture . Conditions inserted in 
a contract of sale will be so construed, if possible, 
as to prevent a forfeiture. 11 Where conditions of 
forfeiture are included in the contract, they are 
for the benefit of the vendor, 12 and they will be 
construed liberally m favor of the vendee, 13 and 
will be strictly limited by the terms of the contract 
and not enlarged by construction. 14 Although the 
provision for a forfeiture may be self-executing, as 
a general rule a forfeiture does not take place 
automatically; 16 and such a provision will not be 
construed to be self-executing unless unequivocal 
language is used showing plainly and clearly that 
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such was the intention of the parties. 18 A provi¬ 
sion of this character may in some cases be con¬ 
strued as merely a form of security; 17 and in such 
case the forfeiture provided for by the contract will 
be disregarded by a court of equity, unless the fail¬ 
ure of the purchaser to pay according to the strict 
terms of the contract is willful or intentional. 18 The 
right of the vendor, at his election, to hold the pur¬ 
chaser liable for the purchase price is not incon¬ 
sistent with the right to insist on a forfeiture if he 
does not so elect. 19 A mere option to declare the 
rights of the purchaser forfeited is upheld as in 
the interest of the vendor and not inconsistent with 
his right to enforce the contract if he desires to 
do so. 20 

Conditions precedent . Subject to the disinclina¬ 
tion of the courts to construe stipulations of a con¬ 
tract as conditions precedent, 21 the stipulations m 
contracts of sale may constitute conditions prece- 


8. Mass —Exchange Realty Co. v 
Bines. 18 N E 2d 425. 302 Mass. 93 

Ohio—Beth Hachneseth Yad Charut- 
zim Congregation v Kesmo Del. 
81 N.E 2d 543, 82 Ohio App 282 
66 C J p 716 note 49. 

9. Tex—Shaper v Gilkison. Civ 
App . 217 S W 2d 878, refused no re¬ 
versible error 

66 C.J p 716 note 50. 

Salt of purchaser’s proparty 

Contract to sell realty, providing 
that it was “contingent" on sale of 
purchaser's other property, was de¬ 
pendent for effect on something that 
might or might not occur—Shaper 
v Gilkison, supra. 

IQ. Pa—Cape May Real Estate Co 
v. Worthington. 42 Ta.Super 7. 

66 C J. p 716 note 51 

II. Idaho —Stockmen's Supply Co. v. 
Jenne, 237 P 2d 613. 72 Idaho 57 

66 C J p 716 note 52. 

Legality of provisions for forfeiture 
in contracts for the sale of realty 
see supra S 73. 

Mot favored 

The law does not favor forfeitures. 
Idaho —Stockmen's Supply Co v 
Jenne. supra. 

III. —Craft v. Calmeyer. 274 Ill App. 
296. 

Tex.—Baines v. Clinton Park Devel¬ 
opment Co, Clv.App.. 224 S W.2d 
729—Pevehouse v. Oliver Farm 
Equipment Sales Co.. Civ.App. 114 
S.W.2d 658. error dismissed 
Hatters of Inducement to the con¬ 
tract, not expressed as conditions, 
will not be construed as such so as 
to defeat an estate or prevent it from 
vesting—-Wlnton v. Fort. 58 N.C. 261. 

U Or.—Norton v. Van Voorst. 231 
P.2d 947, 191 Or. 577. 

Tex.—Pevehouse v. Oliver Farm 


Equipment Sales Co. Civ.App., 114 
S W 2d 658. error dismissed. 

13. Or—Norton v Van Voorst, 231 
P 2d 947. 191 Or 577. 

14. Mich—Ortman v. Monroe First 

Nat. Bank, 12 N.W. 907, 49 Mich 
56 ^ 

15. Tex—Pevehouse v. Oliver Farm 
Equipment Sales Co . Civ App , 114 
S W 2d 658, error dismissed. 

16. Tex —Corpus Juris cited In 
Pevehouse v Oliver Farm Equip¬ 
ment Sales Co. Civ App , 114 S W. 
2d 658. 662. error dismissed 

66 C.J. p 716 note 67. 

Provisions held not self-executing 
Tex—Pevehouse v. Oliver Farm 
Equipment Sales Co, Civ.App, 114 
S W 2d 658. error dismissed 
66 C J. p 716 note 57 [a]. 

17. Ky.—Real Estate ft Mortgage 
Co. of Louisville v Duke, 65 S.W. 
2d 81, 251 Ky 385. 

66 C J. p 716 note 54 

18. Ky —Real Estate ft Mortgage 
Co. of Louisville v. Duke, supra. 

Judicial attitude 

A vendor, who is not in default and 
who is ready, willing, and able to 
perform contract for sale of realty, 
may use a forfeiture of payments 
clause as a shield against a purchas¬ 
er guilty of willful, persistent, and 
material breach, but, when such 
clause is used as a sword, courts ex¬ 
amine facts critically to avoid penal¬ 
ties, but, when used as a shield, a 
more liberal view is taken—Litel v. 
Marsh. 206 P.2d 300, 33 Wash.2d 441. 

19. US—First Nat. Bank v. Glens 
Falls Ins. Co., of Glens Falls, N. Y.. 
C.C.ASC., 27 F.2d 64. 

80. US.—First Nat. Bank of Glens 
Falls Ins. Co., of Glens Falls, N. Y., 
| supra. 


21. Cal—Lucy v. Davis. 126 P. 490, 

163 Cal. 611. 

66 C.J. p 716 note 62 

Conditions precedent generally see 

Contracts 9 338. 

Held uot oouditiott precedent 

(1) Generally—Snodgrass v. 

Stubbs. 54 A 2d 338. 189 Md. 28. 

(2) Provisions in contract that 
prorations for taxes and insurance 
should be made and deed should be 
conveyed on completion of building 
were not conditions precedent—Mc- 
Grory v. McCormick, 79 NE.2d 485. 
400 Ill. 203. 

(3) Clause that contract of sale 
“shall be effective on the date posses¬ 
sion is given to the parties of the 
second part" was a covenant to give 
possession and not a condition pre¬ 
cedent to purchasers’ right to have 
required performance by vendors.— 
Champion v. Hammer, 169 P.2d 119, 
178 Or. 595. 

(4) Grantor’s special covenant to 
cure defects in title at his own ex¬ 
pense was not a condition precedent 
which the grantor was required to 
perform before the contract became 
absolute—Davies v. Blasingame, 181 
S.E. 763, 181 Ga. 128. 

(5) Language in earnest receipt 
showing that a loan was contem¬ 
plated to enable purchaser to buy 
property was construed not to consti¬ 
tute a condition precedent to the ef¬ 
fectiveness of the contract.—-Zucht 
v. Stewart Title Guaranty Co., Tex. 
Civ.App., 207 S.W.2d 414, error dis¬ 
missed. 

(6) Provision that purchaser pay 
specified amount for water connection 
was held not a condition precedent 
to right of vendee to have vendor 
make water connection.—Williams v. 
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dent to the taking effect of the contract. 21 They 
may constitute conditions precedent to the obligation 
of the vendee to buy, 11 or to a conveyance, 24 or 
payment, 21 or the vesting of title. 26 If, however, 
the contract contains a specific covenant to sell 
for a certain sum, a provision to convey as soon 
as title can be obtained simply fixes the time for 
performance, and does not condition the covenant 
to convey. 27 A contract for the purchase and sale 
of realty conditioned on the vendee’s ability to pro¬ 
cure a loan on the property for a specified amount is 
based on a condition precedent, 21 but a provision 
that the purchaser will make payment "as soon as” 
a particular loan may be obtained has been held 
to refer to the time of payment, and not to be a 
condition precedent. 21 

Conditions subsequent . The stipulations in a con¬ 
tract of sale may constitute conditions subsequent, 30 
which, since they tend to defeat or destroy an es¬ 
tate, as discussed in Estates § 20 b (3), will be strict¬ 
ly construed. 31 No condition subsequent is created 
by providing in a contract to convey that "it is 
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further understood" that the grantee is to locate 
a particular building on the land. 12 Where a con¬ 
tract for the sale of realty provides that if the right 
to waters for irrigation is lost the vendor will can¬ 
cel a note given as part of the purchase price, the 
loss of the water right will discharge the note as 
long as it remains the property of the vendor or 
of anyone else with notice. 33 

Construction in favor of covenants. The courts 
incline to construe the stipulations of the contract 
as covenants rather than as conditions. 14 

Provision against alienation , the evident purpose 
of which is to prevent partial assignments of the 
contract or transfers of parts of the land, does not 
prevent the purchaser from selling the timber there¬ 
on. 35 

Duration of condition. Where the vendor, as part 
of the agreement for the sale of a lot, agrees to 
maintain a minimum price for other lots in the same 
block, the agreement is binding for a reasonable 
time only, and not perpetually, 36 and will expire on 
the death of the vendor. 17 


Ryan, 130 P 2d 467, 66 CalApp.2d 
189. 

22. Tex.—Baker v. Pell, 144 SW.2d 
266, 135 Tex. 375. 

Stipulations held conditions preced¬ 
ent 

(1) Provision in earnest money re¬ 
ceipt for refund of such money if 
loan of specified sum to purchaser of 
realty cannot be arranged—Couch v. 
Stewart, TexCiv.App f 200 SW.2d 
642. 

(2) Provision in receipt given for 
down payment that it was subject to 
clear title.—Hawkins v. Wright, 226 
P.2d 957. 204 Okl. 65. 

(3) Provision that sale is condi¬ 
tional on purchaser’s receiving a com¬ 
mitment from the F H A for the 
erection of one-family houses for 
sale or for rent.—Woodlark Const. 
Corp. v. Callahan. 39 N.T S 2d 67, 275 
AppDiv. 857. 

23. Ala.—Winfield Lumber Co. v. 
Partridge. 80 So. 821. 202 Ala. 437. 

Conn.—Lach v. Cahill, 85 A.2d 481, 
138 Conn 418. 

Contract held contingent on grant¬ 
ing of license by alcoholic beverage 
control board to purchaser to sell 
beer, wine and liquor in the prem¬ 
ises.—Shea v. Newkirk, 21 N.T 8.2d 
298. affirmed 18 N.T.S.2d 1004, 258 
App.Div. 1063. 

M. N.C—Lamb ▼. Staples, 72 S.E. 

2d 219. 236 N.C 179 
Tex.—Baker v. Fell, 144 S.W.2d 265. 

136 Tex. 375. 

66 C.J. p 716 note 62. 

Consideration for conveyance 
Where the only consideration for 


an executory contract to convey is 
the performance of a specific condi¬ 
tio^ the condition will be regarded 
as one precedent.—Hall v. Dodson, 
Mo.. 274 S.W 462 
Mutual satisfaction 
Where arrangement whereby step¬ 
father agreed to convey farm to step¬ 
son in consideration of services was 
at the outset merely tentative and 
parties were to "try it out" and if 
mutually satisfied arrangement 
should become operative, contractual 
status was dependent on "condition 
precedent.”—Daugherty v. Poppen, 25 
N.W.2d 580, 316 Mich. 430 

25k Idaho.—Sorensen y, Larue, 252 
P. 494. 43 Idaho 292. 

66 C.J. p 716 note 64. 

28. Tex.—Allen v. Sharp. Civ.App., 
233 S.W.2d 485, error refused. 

66 C.J. p 717 note 66. 

27. N.T —Russell v. Crowley, 132 N. 
T.S. 185, 147 App Div. 361. 

28. La.—McPherson v. Warren, 
App, 65 So 2d 30 

Contract as unilateral see supra I 47. 

89. Wyo—Pegg v. Olson, 223 P. 223, 
31 Wyo. 96. 

66 C.J. p 717 note 67. 

30. Me.—Hooper v. Cummings, 45 
Me. 359. 

Pa.—Berry v. Musser, 21 Pa.Dist. 
722, 39 Pa Co. 491. 

Porglveusss of purchase prioe 
Where agreement to sell realty pro¬ 
vided that purchase price was to be 
paid in installments and that on ven¬ 
dor’s death at any time the "debt Is 
paid in full,” payment of balance due 
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at time of vendor's death was not 
required—Twyman v. Wood, 22 N.E. 
2d 496. 61 Ohio App. 229 
3L Minn —Chute v Washburn, 46 
N.W 655. 44 Minn. 312. 

32. Tenn —Ramsey v. Edgefield, 
etc., R Co., 2 TennCh 170 

33. Ariz —Kubelsky v. Windell, 120 
P.2d 803, 58 Ariz 434. 

Failure ever to have water right 
The vendor cannot contend that a 
decree holding that the ranch sold 
did not have any water rights did 
not constitute a "loss of water” with¬ 
in the agreement, on ground that one 
could not lose something that he had 
never possessed—Kubelsky v. Win¬ 
dell, supra. 

Replacement of loss by former owner 
The purchaser's acceptance of an 
offer of the person from whom the 
vendor had purchased the property 
to supply water by installing pumps 
on the ranch, after contingency ren¬ 
dering note voidable at defendants' 
option occurred, did not have effect 
of revitalizing plaintiffs' contract and 
continuing it as though the contin¬ 
gency had never occurred —Kubelsky 
v. Windell, supra. 

34. NT.—Alkln v. Albany, etc* R. 
Co, 26 Barb. 289. 

66 C.J. p 716 notes 69, 60. 

35k Minn.—Gulledge Bros. Lumber 
Co. v. Wenatchee Land Co., 148 N. 
W. 42. 126 Minn. 176. 

38. U.8.—Holt v. St. Louis Union 
Trust Co., C.C.A.N.C., 62 F.2d 1068. 

37. U.S.—Holt v. St. Louis Union 
Trust Co., supra. 
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b. Conditions u to Um of Realty 

Contracts for the sale of realty may contain condi¬ 
tions and restrictions as to the use of the property 
sold, or of the adjacent premises, or as to the character 
of the buildings to be erected thereon. 

Contracts of sale may and frequently do contain 
conditions and restrictions as to the use of the land 
sold or of the adjacent premises or as to the char¬ 
acter of buildings to be erected thereon , 38 which 
the vendor is entitled to have expressed m the 
deed , 39 and the operation and effect of such condi¬ 
tions depend on the proper construction of the con¬ 
tract . 40 The acceptance of a deed containing such 
conditions and restnctions constitutes a contract 
binding on the parties ; 41 but they may also be so 
bound although the conditions and restnctions are 
not expressly incorporated in the written contract 
of sale or the deed of conveyance . 42 

Construction against vendor . Ambiguities as to 
the vendor’s obligations should be interpreted against 
him . 43 

Necessity of court decree . A condition that the 
agreement shall be void if the purchaser should be 
unable to use the land for the purpose intended is 
applicable only when the objections to its use for 
such purpose have been made effective by court de¬ 
cree . 44 
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c. Who May Enforce 

In general, a condition or restriction in a contract 
for the sale of realty may be enforced or taken advan¬ 
tage of by the person or persons for whose benefit it 
was inserted, and it cannot be taken advantage of by 
others. 

The question as to who may enforce or take 
advantage of a condition in a contract of sale de¬ 
pends on the intention of the parties as to the per¬ 
son or persons for whose benefit it was inserted . 45 
As between the parties a condition inserted solely 
for the benefit of one of them may or may not be 
enforced at the option of that party , 46 or invoked 
for his protection , 47 and cannot be taken advantage 
of by the other party . 48 If inserted for the benefit 
of both parties, it may be taken advantage of by 
either , 49 and it may be intended not only for the 
benefit of the immediate parties but also for the 
benefit of persons holding through or under them . 50 
A provision inserted for the benefit of the pur¬ 
chaser which does not make the taking of the land 
conditioned thereon does not entitle him to refuse 
it . 51 Where the rights of a purchaser under a con¬ 
tract are dependent on the default of a prior pur¬ 
chaser and his reconveyance to the vendor, after 
such default and reconveyance the vendor can¬ 
not defeat the rights of such purchaser by failure 
to record the instruments . 52 


38. Pa—Courtley v Peterson, Com 
PI . 97 Pittsb Leg.J. 219. 

Wis—Brown v. Wisconsin-MInnesota 
Light Sc Power Co, 174 N.W. 903, 
170 Wis 288 
66 C J p 717 note 76 

39. Wis—Brown v Wi scons in-Min- 
nesota Light & Power Co., 174 N. 
W 903. 170 Wis 288 

66 C J. p 717 note 77. 

40. Pa—Courtley v Peterson. Com 
PI. 97 Pittsb Leg J 219 

Wis—Brown v. Wisconsin-Minnesota 
Light Sc Power Co.. 174 NW. 903. 
170 Wis 288 
66 C.J. p 717 note 78. 

4L NY—Aikin v. Albany, etc., R. 
Co.. 26 Barb 289. 

43. N.Y—Stirn v. 293 Avenue B 
Corporation, 231 N.Y.S. 225, 224 
App.Div. 458. 

66 C.J. p 717 note 80. 

43. La—Delogny's Heirs v. Mercer, 
8 So. 903, 43 La.Ann. 205. 

66 CJ p 718 note 81. 

41 Pa.—Nebel v. Ashworth Bros., 2 
Pa.Dist. Sc Co. 158. 

46. Md.—Peabody Heights Co. v 
Willson, 32 A. 386, 1077. 82 Md. 
186, 36 L.R A. 393. 

Persons ben efit ed 

(1) Condition that purchaser be 
able to obtain mortgage loan of speci¬ 


fied amount for not less than stated 
number of years was stipulation in 
purchaser's favor—Kenney v Wed- 
derin. 56 So 2d 550. 220 La. 285. ap¬ 
peal transferred see C. J Tessier. Inc 
v Wedderin. App.. 59 So 2d 219— 
Weingart v. Delgado. 16 So 2d 254, 204 
La. 752. 

(2) Limitation of time for obtain¬ 
ing loan, in condition with respect to 
purchaser’s procuration of a loan on 
the property involved, is for the ven¬ 
dor’s protection.—Kenney v Wedder¬ 
in. 56 So.2d 550, 220 La. 285. appeal 
transferred see C J Tessier, Inc. v. 
Wedderin. App.. 59 So 2d 219. 

(3) Where contract for sale of 
realty was contingent on obtaining 
approval of zoning board for use of 
dwelling house as dental office, the 
contingency clause was for sole pro¬ 
tection of purchaser and was not for 
mutual benefit of both vendors and 
purchaser—Funke v. Paist, 52 A.2d 
655. 356 Pa. 594 

48. Ill —Wiegman v. Kusel. 110 N.E. 

884, 270 Ill 520, 

66 C.J. p 718 note 86. 

47. N.C.—Edwards Lumber Sc Land 
Co. v. Smith, 132 S E. 593, 191 N.C. 
619. 

66 C.J. p 718 note 87. 

48. La.—Weingart v. Delgado, 16 So. 
2d 254, 204 La 752 
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Ohio.—Beth Hachneseth Yad Charut- 
zim Congregation v. Kesmo Del. 81 
N EL 2d 543. 82 Ohio App 282 
Pa —Funke v. Paist. 52 A 2d 655, 356 
Pa 594. 

66 C.J. p 718 note 88. 

49. Iowa—Bradford v. Limpus, 19 
Iowa 35 

NY—Woodlark Const Corp v Cal¬ 
lahan, 89 N.Y.S.2d 67. 275 App.Div. 
857. 

Defective title 

Where contract provided that if 
vendors shall be unable to give good 
and clear title free from incumbranc¬ 
es any payments made under agree¬ 
ment shall be refunded and all other 
obligations of either party shall 
cease, and defect in title existed be¬ 
fore contract was made, vendors were 
entitled to be excused from perform¬ 
ance. even though purchasers were 
willing to take title subject to the 
defect —Flier v. Rubin, 73 N.E.2d 
742, 321 Mass. 464. 

50. Md.—Peabody Heights Co. v. 
Willson, 32 A. 386, 1077, 82 Md. 
186, 36 L.R.A. 393. 

5L Mo—Knisely v. Leathe. 178 & 
W. 453. 

66 C.J. p 718 note 91. 

52. Tex.—J. C. Engelman Land Co. 
v. La Blanco Agr Co. Com.Appu, 
239 S.W. 937, 21 A.L.R 1535. 
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Conditions subsequent At common law, and un¬ 
less otherwise provided by statute, no one but the 
grantor, his heirs, and legal representatives, can 
take advantage of the breach of a condition subse¬ 
quent . 63 

Party preventing performance of condition. A 
party who prevents the other party from perform¬ 
ing a condition may not derive any benefit or escape 
any liability by reason of its nonperformance ; 64 
and, conversely, a party cannot by disabling him¬ 
self from performing a condition derive any benefit 
or escape any liability thereby . 66 

d. Performance of Condition 

There must be a compliance with the conditions in 
a contract for the sale of realty, particularly conditions 
precedent, before the contract becomes effective. 

Compliance with the conditions m a contract for 
the purchase and sale of realty makes the contract 
binding and establishes the rights and liabilities of 
the parties , 66 but where the condition is not com¬ 
plied with, the contract of sale terminates and is 
rendered unenforceable . 57 If a contract for the 
sale of land is on a condition precedent, the con¬ 
tract does not become effective and the parties are 
not obligated thereunder and do not acquire any 
rights thereon, until the happening of the event or 
the performance of the condition on which the sale 
is conditioned , 68 or until there has been at least 
a substantial performance or compliance therewith , 69 
notwithstanding the condition for any reason be¬ 
comes impossible of performance . 60 Under the 
terms of the contract, a party may be excused for 
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nonperformance of conditions contained therein 61 
and when performance has been waived, as discussed 
infra subdivision e of this section, or accepted , 62 
it cannot be further insisted on unless, in the latter 
case, further performance may be required under 
the provisions of the contract . 63 

Ordinarily a substantial compliance with the terms 
and spirit of the contract is sufficient , 64 particu¬ 
larly where a noncompliance would result in in¬ 
curring a penalty , 66 or a forfeiture of rights , 66 or 
divestiture of title . 67 Where the vendor has agreed 
to complete a building according to plans and specifi¬ 
cations contained in a building contract entitling him 
to make changes, “complete” refers to work neces¬ 
sary to finish the building and not to work already 
done, and after the making of the contract of sale 
the vendor has no right to depart from the plans 
and specifications under his reserved right to make 
changes . 68 

A contract under which the purchaser of realt> 
at a paving lien foreclosure sale agreed to sell it to 
the former owner and to reimburse himself from 
the rentals from the property, he to have the right 
to terminate the contract if the property should be 
subjected to any levy of execution, has been held ter¬ 
minated and the former owner’s rights to the prop¬ 
erty extinguished by a foreclosure of an outstanding 
vendor’s lien against the property . 69 

Duty to fulfill condition. Where a contract for 
the sale of realty requires a party thereto to per¬ 
form, or obtain compliance with, a condition there¬ 
in, he is bound to exercise good faith and make a 


53. Me —Hooper v. Cummings, 45 
Me 359. 

54b N.T —Holdndge v. Roberts. 89 
N.Y.S.2d 619. 195 Misc. 646. 

66 C.J. p 719 note 6. 

Sel ler cannot take advantage of a 

condition precedent the performance 

of which he has rendered impossible 

—Goldstein v. Rosenberg. 73 N E 2d 

171, 331 Ill App 374. 

55. Mass —New Tork, N. H. & H R 
Co. v Butter, 176 N.E. 797, 276 
Mass 236 

66 C.J. p 719 note 7. 

56b La-—Ober v. Williams, 35 So 2d 
219, 213 La 568 

57. La—Savich v. Ruiz; App., 32 So. 
2d 417. 

Mich—Modern Globe v. 1425 Lake 
Drive Corp, 66 NW.2d 92, 340 
Mich. 663 

Pa.—Hollander v. Friedman, 69 A. 2d 
892, 360 Pa. 20—Courtley v. Peter¬ 
son, Com.PL, 97 Pittsb Leg.J. 219. 

56. Cal.—Snyder v. Pine Grove Lum¬ 
ber Co., 105 P.2d 369, 40 Cal.App.2d 
660. 


La —McPherson v Warren, App , 55 
So 2d 30. 

Mich.—Modern Globe v 1425 Lake 
Drive Corp., 66 N W 2d 92, 340 
Mich 663 

N.T— Shea v Newkirk. 21 N.Y.S.2d 
298. affirmed 18 NTS 2d 1004, 258 
AppDiv. 1063 

NC—Lamb v Staples, 72 S E 2d 219, 
236 NC 179 

Tex—Baker v Fell, 144 SW.2d 255. 
135 Tex 378—Spain v. Fuston, Civ 
App, 242 SW.2d 892—Shaper v 
Gilkison, Civ App. 217 S W.2d 878, 
refused no reversible error. 

66 C J p 718 note 94. 

60. Idaho—McMahon v. Cooper, 212 
P 2d 657, 70 Idaho 139. 

66 C J p 719 note 95. 

00. Minn.—Hobart v. Kehoe, 126 N. 
W. 66. 110 Minn. 490, 136 Am.S R 
524. 

66 C.J. p 719 note 96. 

61. N.C.—Edwards Lumber A Land 
Co v. Smith. 132 S.E. 593, 191 NC 
619. 

66 C.J. p 719 note 97. 

62. Or.—Western Oregon Trust Co. 

1030 


v Hendricks. 150 P. 753. 77 Or 
104 

66 C J p 719 note 99 

63. Mass—Curtis v. Ogden. 104 N 
E 558. 217 Mass 83 

66 C J p 719 note 1 

64. Mich—Abraham v. Stewart, 46 
NW. 1030. 83 Mich 7, 21 Am S K 
585. 

66 C J p 719 note 2 

05. Wash —Bowen v Dempsey Lum¬ 
ber Co.. 96 P. 427, 49 Wash 690 
66 C.J p 719 note 3 

66 . Ky.—Cross v. Coleman, 6 Dana 
446 

66 C J. p 719 note 4 

Construction as against forfeiture 
see supra subdivision a of this 
section 

67. Minn.—Chute v Washburn, 46 N. 
W. 555, 44 Minn 312. 

68 . Ill.—Marx v. Oliver, 92 N E. 864. 
246 Ill 316. 

66 C J p 720 note 8. 

69. Tex—Roach v. Grant, Clv.App. 
107 S.W.2d 1018, affirmed 130 S.W. 
2d 1019, 134 Tex. 10. 



91 C. J. S. 

reasonable effort to perform or obtain compliance , 70 
and he will not be relieved from liability under the 
contract where he fails so to do . 71 However, an ex¬ 
press condition precedent to performance by a party 
cannot be construed as imposing a duty on that party 
to fulfill the condition, where the language employed 
does not constitute an undertaking so to do . 72 It 
has been held that where a contract for the sale of 
premises under lease is expressly made subject to 
the vendor’s ability to deliver possession, the ven¬ 
dor is not obligated to pay anything to secure pos¬ 
session from his tenant , 73 and that a contract con¬ 
ditioned on the vendor being able to give a good 
and dear title free from incumbrances does not 
obligate the vendor, where a defect in the title ex¬ 
isted before the contract was made, to make the title 
any better than it is . 74 

Procuration of loan Where the sale is condi¬ 
tioned on the vendee’s ability to obtain a specified 
loan on the premises, the contract does not become 
binding until he is able to procure the intended 
loan , 76 and when he is unable to secure the in¬ 
tended loan the contract of sale terminates and be¬ 
comes unenforceable 76 Under such a condition, 
however, the purchaser is required to make a rea¬ 
sonable effort to secure the intended loan . 77 The 
failure of the purchaser to obtain a mortgage for 
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the full amount specified will not entitle the ven¬ 
dor to declare the contract void, where the pur¬ 
chaser was able to obtain the money elsewhere and 
make full payment , 78 and it has been held that 
where the vendor, before the expiration of the 
time within which the loan is to be obtained, agrees 
to lend the amount required, the purchaser is not 
released from his obligations under the contract . 70 
Also, the failure of the purchaser to secure the requi¬ 
site loan within a time limitation therefor will re¬ 
sult, in the absence of a waiver of the time require¬ 
ment, in the termination of the contract and of the 
vendor’s obligation to sell the property . 80 

Retrospective effect . A statute declaring that 
when the condition in a contract for the purchase 
and sale of realty has been complied with, it has a 
retrospective effect to the day the engagement was 
contracted merely means that the rights of the 
obligor, on compliance, revert to the date of the 
contract, and not that the ownership is transferred 
retrospectively by the performance of the condi¬ 
tion 81 

e. Waiver and Abandonment of Conditions 

The party for whose benefit a condition is inserted 
in a contract for the sale of realty may, at his option, 
waive it. 

The party for whose benefit a condition is in- 


70. Ohio—Beth Hachneseth Yad 

Charutzim Congregation v Kesmo 
Del. 81 N.E 2d 543. 82 Ohio App 
282 

Agreement as to oonunissloa 

Where parties agreed that contract 
to purchase land should be executed 
in duplicate and held by purchaser's 
attorney with check for amount pay¬ 
able on execution until notified that 
vendor had settled with brokers the 
amount of their commission, when he 
should deliver one of duplicates and 
the check to vendor, and the other to 
purchaser, vendor a as bound to ex¬ 
ercise Rood faith in making reason¬ 
able effort to come to an agreement 
with his brokers—Exchange Realty 
Co v. Bines, 18 N.E 2d 425, 302 Mass. 
93 

71. Ohio —Beth Hachneseth Yad 

Charutzim Congregation v Kesmo 
Del. 81 N.E 2d 543, 82 Ohio App. 
282 

72. Cal.—Britschgl v. McCall. 257 P. 
2d 977, 41 Cal.2d 138. 

Elimination. of saouiwbranoe 

Under contract to sell realty which 
Was subject to lease and option in 
third person, contingent on vendor 
being able to eliminate interest of 
third person for sum not to exceed 
specified amount, no fault could be 
ascribed to vendors because of un- 
fulAilment of condition precedent. In 


view of fact that vendors had made 
no promise to eliminate encumbrance 
or convey m any event—Bntschgi v 
McCall, supra 

73. Tex —Samuell ▼. Featherstone. 
175 S W2d 634 

74. Mass—Flier v. Rubin. 73 N.E 2d 
742. 321 Mass 464 

Tax title in third person is a defect 
in the title which will excuse the 
vendor from performing the contract. 
—Fher v Rubin, 73 N E 2d 742. 321 
Mass 464. 

75. Conn—Lach v Cahill, 85 A.2d 
481, 138 Conn. 418 

LA—McPherson v. Warren, App, 55 
So 2d 30 

Tex—Baker v Fell, 144 S W.2d 255, 
135 Tex. 375—Couch v. Stewart, 
Civ App . 200 S W 2d 642 

Sufficient compliance held shown 

Purchaser sufficiently complied 
with provision making contract to 
purchase contingent on his obtaining 
a "G. I. mortgage loan," where he 
applied for loan and his status as 
veteran was approved and property 
was approved as security and the 
only thing lacking was marketable ti¬ 
tle which vendor refused to furnish. 
—Holdridge v. Roberts. 89 N.Y.S.2d 
619, 195 Misc. 646. 

76. La —McPherson v. Warren, 

App, 55 So 2d 30—Johnson v. Gra- 

1031 


ham. App, 40 So 2d 500—Savich v 
Ruiz. App, 32 So 2d 417. 

Tex—Baker v Fell. 144 SW2d 255. 
135 Tex 375 

77. Conn—Lach v Cahill. 85 A 2d 
481. 138 Conn 418 

La.—Slack v. Munson, App, 61 So 2d 
618 

Loan intended 

Where contract for sale of realty 
conditioned on purchaser being able 
to negotiate a loan on the property 
for a specified amount was executed 
with knowledge on part of vendor 
that purchaser had been assured he 
could get a loan for the amount spec¬ 
ified at a certain rate of interest and 
for a stated period of time, such 
plan and understanding inferentially 
became an integral part of the con¬ 
tract of sale—Slack v. Munson, su¬ 
pra. 

78. Ill—N>der v. Champlin, 81 N. 
E 2d 923, 401 Ill. 317, 5 A.L.R.24 
282. 

79. La—Johnson ▼. Graham, App, 
35 So 2d 278. 

Tex.—Flusche ▼. Uselton, Civ.App, 
201 S W.2d 58. 

89. La.—Kenney v. Wedderin, 56 So. 
2d 550, 220 La. 285, appeal trans¬ 
ferred. see C. J. Tessier, Inc. v. 
Wedderin, App., 59 So.2d 219. 

81. La.—Ober v. Williams. 36 So 2d 
219, 213 La. 568. 
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serted may, at his option, waive it . 82 On the oth¬ 
er hand the purchaser cannot waive a condition pre¬ 
cedent which was inserted in the contract for the 
benefit of the vendor . 83 A waiver may be express 
or implied , 84 or it may be by parol , 85 but to con¬ 
stitute a waiver of a condition there must at least be 
some conduct inconsistent with an intention to in¬ 
sist on it , 86 and a waiver of one condition does not 
constitute a waiver of other distinct and separate 
conditions . 87 Where the purchaser has the right 
to waive a condition of the contract with which the 
vendor fails to comply, it is not essential to the ef¬ 
fectiveness of such waiver that it be approved by 
the vendor . 88 When a condition attached to a con¬ 
tract of sale is waived the sale is thereby rendered 
absolute . 88 

Waiver by mutual consent. The parties may by 
mutual consent waive or abandon a condition of 
the contract , 80 and such consent may be manifested 
either expressly or impliedly . 91 

Necessity of consideration. An agreement by the 
vendor to waive defaults of the purchaser and re¬ 
store him to his rights under the contract in con¬ 
sideration of the purchaser's performing a condi¬ 
tion required by the contract is without considera¬ 
tion, and does not operate as a waiver . 82 
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Termination of condition subsequent annexed . A 
condition subsequent annexed to a particular es¬ 
tate will terminate if the reversion is granted by 
another deed to the maker of the condition . 88 

Termination of provision by death of party. A 
provision that the purchaser should offer the land 
to the vendor at a specified price at any time he 
should desire to sell thereafter is not restricted 
merely to the time between the date of the contract 
and the date of the conveyance, but it is personal 
to the parties, and terminates on the death of either 
of them . 84 

Procuration of loan. A condition making the 
sale contingent on the purchaser’s ability to obtain 
a mortgage loan for a specified amount may be 
waived by the purchaser offering cash instead of se¬ 
curing a loan ; 96 and where the condition is that 
the purchaser obtain the loan within a stated time, 
it is waived by the vendor's not insisting on a strict 
observance of the time requirement and failure 
thereafter to give notice of his intention to rely 
on the time requirement . 88 

Waiver of forfeiture. In the absence of impel¬ 
ling language precluding it, a forfeiture clause of 
a contract for the sale of land may be waived . 87 


82. La—Kenney v. Wedderln, 66 So 
2d 550. 220 La. 285. appeal trans¬ 
ferred. see C J Tessier. Inc. v. 
Wedderln. App. 59 So.2d 219 

Utah.—Calder v. Third Judicial Dist. 
Court In and For Salt Lake Coun¬ 
ty, 273 P 2d 168. 2 Utah 2d 309 
66 C.J. p 720 note 10. 

Estoppel and waiver generally see 
supra Sf 75—79. 

Waiver of: 

Default by purchaser see infra S9 
256-258. 

Defects in title and performance 
by vendor see infra SS 215-218. 

Requirement as to time for perform- 

taoe 

Mo.—Rice v Griffith, App., 144 S.W. 
2d 837, reversed on other grounds 
161 S W 2d 220, 349 Mo. 373. 

83. Cal—Brltschgi v. McCall. 257 
P.2d 977, 41 Cal 2d 138. 

84. Minn—Sherwood v. Wilkins, 52 
NW. 394. 50 Minn 152. 

Tex—Blalock v. Jones, Civ.App., 1 S. 
W.2d 400. 

Provision oonstrued 

Provision in contract that waiver 
by vendor of any breach of any term 
thereof should not be a waiver of any 
subsequent or other breach of cove¬ 
nant, nor a waiver of any breach of 
any other covenant or agreement, 
could not be availed of by vendor in 
action to quiet title to realty, on 
ground of breach of covenants by 


purchasers, where waiver by vendor 
or such breaches continued to the 
very moment when action was 
brought by vendor—Bodem v. Fried¬ 
man. 202 P 2d 632, 90 Cal.App 2d 225 

85. Wie.—Marsh v. Bellow, 45 Wis 
36. 

88. SD—Washabaugh v. Hall, 56 
NW. 82. 4 SD 168 
66 C J p 720 note 13 
Condition held not waived 

A mere continuation of abstract by 
vendor at request of prospective pur¬ 
chaser would not constitute a waiver 
by vendor of requirement of a down 
payment of a certain sum. as provid¬ 
ed by offer of sale of land.—Mc- 
Cutchan v. Iowa State Bank of Fort 
Madison, 5 N.W.2d 818, 282 Iowa 
650. 

87. Wash.—Catterson v. Ireland, 110 
P. 1002, 60 Wash. 208. 

66 C.J. p 720 note 14. 

88. N.T.—Catholic Foreign Mission 
Soc of America v. Oussani, 109 N. 
E 80, 215 N.T. 1, Ann.Cas.l917A. 
479. 

80. Ill.—Gowen v. Kehoe, 71 Ill. 66. 

9a Minn—Sherwood v. Wilkins, 52 
N.W. 394, 60 Minn. 162. 

91. Minn.—Sherwood v. Wilkins, su¬ 
pra 

9a Wash.—Catterson v. Ireland, HO 
P. 1002, 60 Wash. 208. 

66 OJ. p 720 note 19. 
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93. Me —Hooper v. Cummings, 45 
Me 359 

94. Ky—Kochum v. Ezell, 277 S.W. 
497. 211 Ky. 427. 

95. La—Kenney v. Wedderln. 56 So. 
2d 560. 220 La. 286. appeal trans¬ 
ferred. see C. J. Tessier. Inc. v. 
Wedderln. App. 59 So 2d 219 

9a Ill—Nyder v Champlin. 81 N. 
E 2d 923, 401 Ill. 317, 5 A L R 2d 
282. 

97. Tex—Pevehouse v. Oliver Farm 
Equipment Sales Co, Civ.App., 114 
S.W 2d 658. error dismissed. 
Waiver agreement oonstrued 

Agreement that contract for sale 
of land should not be forfeited "un¬ 
less taxes or interest are delinquent 
for more than live years* 9 was held to 
disclose Intention that taxes and in¬ 
terest might be allowed to remain 
unpaid for five years, without confer¬ 
ring on the vendor the right to for¬ 
feit the contract.—Rumas v. Bald¬ 
win, 62 P 2d 1345. 188 Wash. 558. 
Waiver held not prohibited 
A forfeiture clause of contract for 
sale of land, that failure to make any 
payment or to carry out obligation 
resting on purchaser should immedi¬ 
ately terminate contract and all pay¬ 
ments theretofore made should be 
applied by vendor as liquidated dam¬ 
ages, did not Inhibit an agreement 
between vendor and purchaser's 
transferee the affect of which would 
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§ 111. Evidence 

a. In general 

b. Presumptions and burden of proof as 

to sales by acre or in gross 

c. Admissibility 

d. Weight and sufficiency 

ft. In General 

In a contract for the purchase and tale of realty It 
la presumed that the parties contracted In the light of 
the existing law and with reference to the condition of 
the property at the time of the sale, and that the vendor 
Intended to sell what he owns. 

The parties to a contract for the purchase and 
sale of realty are presumed to have contracted m 
the light of the existing law 98 and with reference 
to the principles of law applicable to their con¬ 
tract." It is presumed that the purchaser contracted 
to receive that character of title for which he has 
fully paid , 1 and that the vendor intended to sell 
what he owns , 2 but there is no presumption that the 
grantor has made an express warranty in a con¬ 
tract for the sale of land 3 Where the contract 
docs not expressly promise merely a quitclaim deed, 
the presumption arises that a warranty deed was 
intended . 4 It will also be presumed that the par¬ 
ties contracted with reference to the condition of 
the property at the time of the sale , 6 or to the state 
of the property as it visibly existed at the time 
of the contract , 6 but this presumption is rebuttable , 7 
and where the vendees objected to a visible ease¬ 
ment prior to contracting for the purchase of the 
property and at that time were assured by the 
vendor that it would be removed, the presumption 

result In a waiver of forfeiture.— 

Pevehouse v Oliver Farm Equipment 
Sales Co.. Tex Ci\ App . 114 S.W 2d 
€68. error dismissed 
•8. N J —Lent on Const Co v. Hill. 

66 A 2d 349. 4 NJ Super 66. appeal 
dismissed 68 A 2d 737. 3 N.J. 40 
99. Ala—Eaton v Sadler. 110 So. 

10. 215 Ala 161 

1. Wash—Neifort v. Davis. 277 P 
993. 162 Wash 457. 

ft WVa—Bartlett v. Johnson. 108 
S E 481. 89 W.Va. 45 

ft Ga—McEntyre v Merritt, 162 S. 

E 424. 44 Ga App 683 

4L Miss—Jones v Hickson, 37 So 2d 
626. 204 Miss 373. 

ft Hawaii.—Henry Waterhouse 
Trust Co. v. Freitas. 33 Hawaii 139 
N Y.—Lampman v. Milks. 21 N.Y. 

505 

Knows facts 

Under a contract for sale of realty 
parties are presumed to have con¬ 
tracted In light of known facts or 
situations such as a visible right of 
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that they contracted with reference thereto will 
be overcome . 8 Furthermore, it will be presumed 
that a contract for the sale of a building includes 
all its incidents, unless expressly excepted . 8 

The law presumes that all proposed buyers prom¬ 
ise to be ready, able, and willing on all contract 
dates to buy if they are allowed to have a contract 1 ® 
Where no method of payment of the purchase price 
is agreed on, it is presumed that payment is to be 
made in cash at the time title passes , 11 and the 
amount is presumed to be payable m cash where the 
contract provides that the price shall be a certain 
sum and no other terms are stated , 12 or where the 
deed recites that it was made in consideration of a 
certain sum paid the vendor and the purchaser’s as¬ 
sumption of a mortgage . 18 The presumption that 
payment is to be made in cash at the time the title 
passes where no method of payment is agreed on, 
rests on a failure to agree rather than a failure to 
state what was agreed, and it does not obtain where 
the contract indicates that terms which were not 
stated were agreed on . 14 

In construing a contract, the court starts with the 
assumption that all the words, printed or written 
above the signatures, are part of the contract, and 
that the parties intended each covenant to be effec¬ 
tive . 16 A provision that the purchaser shall eliminate 
an indebtedness against a particular part of the land 
tends to raise a presumption to the exclusion of other 
indebtedness , 16 and knowledge by the vendor and the 
purchaser that the lien of the purchase money can¬ 
not be removed will raise a presumption, in the 
absence of explicit language to the contrary, that 

Co. 233 P.2d 138, 106 GU.App.2d 

260 . 

WaU 

Where owners transferred garage, 
it was presumed that they trans¬ 
ferred entire wall of that building in¬ 
cluding portion which encroached on 
property of adjoining owners.—Dixon 
v Eastown Realty Co.. 233 P.2d 138. 
105 Cal App 2d 260 

10. NY—Delehanty v. Walxer, 67 
N Y S 2d 635 

11. Conn—Benton v. Colson. 161 A. 
860. 115 Conn. 720. 

12. NY—Ruggerio v. Leuchten- 
burg. 113 N.Y.S. 615. 61 Misc. 298. 

13. Ala.—Daughdrill v. Lockhart. 60 
So 802. 181 Ala. 338. 

14. Conn.—Benton v. Colson. 161 A. 
860. 115 Conn. 720. 

15. N.J —Tunkel v. Filippone. 66 A. 
2d 339, 4 N J.Super. 107. 

16. Tex.—Riggins v. Post, Civ.App., 
172 S.W. 210. reversed on other 
grounds, Com.App., 213 S.W. 600. 


way—Wilson ▼. Calvert, DC Aria, 
96 F Supp. 597. 

ft Fla.—Van Ness v. Royal Phos¬ 
phate Co.. 53 So. 381. 60 Fla 284, 30 
LRA.N.S., 833. 

Basis of presumption 

The presumption is based on the 
premise that the vendee must be 
presumed to have taken into account 
any visible easements when agree¬ 
ing on the price, or to have regarded 
the easements as beneficial to the 
property—Cassell v. Werny, Fla., 72 
So 2d 45. 

Visible easement 

If an easement to which the prop¬ 
erty is subject is open and visible, 
the purchaser is supposed to have 
been willing to take the property as it 
was at the time subject to such bur¬ 
den.—Henry Waterhouse Trust Co 
v. Freitas. 33 Hawaii 139. 

7. Fla.—Cassell v. Werny, 72 So. 2d 
45. 

8. Fla.—Cassell v. Werny, supra. 

9. Cal.—Dixon v. Eastown Realty 
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it was not contemplated that it should be removed, 
rebuttable, however, by proof to the contrary. 17 In 
the absence of anything in the contract and sur¬ 
rounding circumstances showing a contrary intent, 
an agreement executed to confirm a contract of an 
earlier date will be construed as omitting an amend¬ 
ment of an intervening date. 18 The presumption 
that a contract for the sale of real estate was en¬ 
tered into on the date of the instrument evidencing 
the contract is rebuttable and may be overcome by 
testimony. 18 

Location of property. In the absence of some 
provision in the contract showing otherwise, the 
property involved in a contract for the sale of realty 
will be presumed to be located in the state and 
county stated in the heading of the contract. 20 

Judicial notice. Where an “inartistically” drawn 
description of land m a bond for a deed thereto 
omits mention of the state and county, under the 
rule that courts take judicial notice of government 
surveys and legal subdivisions of public land, as 
discussed in Evidence §§ 32-33, where the parties 
are all resident of the same state, it is presumed that 
the land is in such state, at least, until the contrary 
is shown. 21 

Good and merchantable title. It is presumed from 
the provision that “the seller shall furnish an ab¬ 
stract showing a good and merchantable title,” that 
a good and merchantable title in the vendor is 
meant, 22 and m the absence of anything m the 
contract itself to qualify the words, “a good and 
merchantable title,” the burden is on him who as¬ 
serts that in a particular contract they have a mean¬ 
ing other than a title in fee simple to establish that 
fact. 23 

Intent to make time of essence of the contract 
must be clearly shown, as discussed infra subdivi¬ 
sion d of this section, and the burden of proof is 
on the one claiming time as of the essence. 24 

Future conveyance. The rule that the words of 
description in a deed are intended to refer to an 


I estate owned by the grantor controls the presump¬ 
tion m construing a contract for a future convey¬ 
ance. 26 

Where several persons contract to purchase in¬ 
terest in land for specified sum, there is a rebuttable 
presumption that the interest of each purchaser was 
equal. 26 

Where there is doubt as to whether conveyance 
was to father or his son having same name, and the 
land is devised by the father to his son, charged 
with the payment of certain legacies, his subsequent 
payment thereof without objection is presumptive 
evidence that the land was conveyed to the father 
and not to the son. 27 

b. Presumptions and Burden of Proof as to 
Sales by Acre or in Gross 

If a contract for the sale of realty contains a speci¬ 
fication of quantity, the presumption is that the quan¬ 
tity was material and that the sale was by the acre. 

If a contract for the sale of realty contains a 
specification of quantity, the presumption is that the 
quantity was material and that the sale was by the 
acre 28 A sale will be presumed not to be a sale in 
gross where the language of the contract does not 
plainly indicate that it was so intended, 29 and al¬ 
though a deed on its face indicates a sale in gross, 
it may be shown under appropriate allegations of 
fraud and misrepresentation, or mutual mistake, 
that it was in fact a sale by the acre, 30 but it will be 
presumed that a sale of land described as “about” 
a certain number of acres, and acquiesced in for 
many years, was understood by the purchaser to 
have been a sale in gross. 31 Under a statute where¬ 
by a gross deficiency may be sufficient to justify a 
finding of willful deception or of mistake amount¬ 
ing to fraud, a deficiency is not conclusive of fraud, 
but is evidentiary of it, 32 and the burden is on the 
purchaser to show that the vendor, in making the 
sale, perpetrated actual fraud on him, 33 and the 
amount of the deficiency in acreage is a circum¬ 
stance to which the jury may look, together with 


17. Tex.— Riggins v. Post, supra. 

18- N J.—Friedman v. Cohen. 129 A. 
242, S N.J.Misc. €20. 

18. Mich.—Goldberg v. Mitchell, 34 
N.W.2d 515, 322 Mich. 662. 

90. Ga.—Faulkner v. McKelvey, 61 
S.E.2d 478, 207 Ga 354. 

21. Wis.—Atwater v. Schenck, 9 
Wis. 160. 

66 C.J. p 721 note 85. 

28. Ala.—Eaton v. Sadler, 110 So. 
16, 215 Ala. 16L 


| What constitutes good and merchant¬ 
able title see infra fi 191. 

23. Md —Arnd v. Lerch, 159 A. 587, 
162 Md. 318. 

91. N J —Larkin v. Koether, 140 A. 
920, 102 N J.Eq 329. 

25. Mass.—Danforth v. Chandler, 
130 NE. 105, 237 Mass. 518. 

96. Mich—Stevens v. Jackson, 146 
N.W. 636, 180 Mich 131. 

66 C.J. P 721 note 43. 

97. N.T.—Lockwood v. Stockholm, 
11 Paige 87. 


98. Va.—Huffman v. Landes. 177 S. 
E 200. 163 Va. 652. 

66 C J. p 660 note 13. 

99. Va.—Hull v. Watts. 27 S.E. 829. 
95 Va. 10. 

66 C J. p 721 note 46. 

30. Tex—Ross v. Brewer, Civ.App., 
251 S.W 307. 

3L U.S—Lawson v. Floyd. W.Va.. 8 
S.Ct 409. 124 US 108. 31 L.Ed. 
347. 

38. Ga.—Milner v. Tyler, 71 8 E. 

1123, 9 Ga.App. 659. 

33. W.Va.—Milner v. Tyler, supra. 
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all the other evidence, in determining whether or 
not there was actual fraud. 84 

Quantity as affected by price . Where persons en¬ 
ter into an agreement for the payment of a gross 
sum for a tract of land on an estimated or given 
number of acres, there is a presumption that the 
quantity influences the price to be paid, and that 
it is a sale by the acre and not in gross unless the 
contract plainly indicates that it is a sale in gross, 
and this presumption can be overcome only by 
clear and cogent proof, 35 or proof that the parties 
agreed to be governed at all events by the estimated 
quantity. 36 

In Louisiana where land is sold on the Mississippi, 
the ordinary depth of forty arpents is presumed, 
unless the contrary appears, and the question is then 
one of intention as to depth, 37 but where the vendor 
covenants to convey land a certain number of ar¬ 
pents “or more m depth” it will not be presumed 
that he intended to convey a title which, running 
back more than the number specified, would inter¬ 
fere with adverse claimants 33 

c. Admissibility 

The general rules governing the admissibility of evi¬ 
dence control in actions involving the construction of 
contracts for the sale of realty. 

General rules relating to the admissibility of cvi- 
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dence will control as to evidence arising in actions 
involving the construction of contracts for the sale 
of realty. 39 Where the contract is ambiguous evi¬ 
dence is admissible to determine the intent of the 
parties. 40 Proof relating to the vendor's offer of 
the land to another person, 41 or the deed of sale, 42 
may be received on the issue of whether the sale 
was in gross or by the acre. Where a bond for 
deed omits mention of the state and county evidence 
by a witness to identify the land and by the deed 
referred to in the bond is competent. 43 The de¬ 
scription in a contract for the sale of realty may 
be supplemented by extrinsic evidence showing its 
application to particular property to the exclusion 
of all other property, 44 and where the land to be 
conveyed is identified, oral evidence may be intro¬ 
duced to enlarge on a description in order that it 
may be exact by metes and bounds or otherwise. 45 

Several purchasers. Where several persons con¬ 
tract to purchase an interest in land for a specified 
sum, it is competent to shou the amount of the pur¬ 
chase money paid by each as tending to disclose the 
interest of each 46 

Evidence of previous contract. The grantor’s con¬ 
sent or agreement, when the sale has been completed 
by the execution of a deed, that the grantee may 
have certain personal property on the land, al¬ 
though void for lack of consideration, may be used 


34. WVa—Milner v T>Ier. supra 

35. Va—Me Comb v Gilkeson. 66 S 
E 77, 110 Va 406. 135 Am S R 
944. 

66 C.J p 722 note 62 

36. Va—Emerson v. Stratton. 68 S 
E 577, 107 Va 303. 

37. La —Carraby v. Desmarre, 7 
Mart ,N S . 6bl 

38. La—Landry v. Tullier, t La 
Ann. 100. 

39. La—Carroll v. Boosahda. App . 
51 So 2d 836 

66 C J. p 722 note 58 

OreuBStaaoM 

Purchaser, although not competent 
to testify as to meaning, was proper¬ 
ly permitted to testify as to circum¬ 
stances surrounding execution of the 
writing —Vilalta v Larson, 66 A 2d 
352, 4 N.J.Super. 75. 

4a U S —Zehnder v Michaud, CC. 

A Minn., 145 F 2d 713. 

Actual RfTHBMat 

Where It is admitted by all parties 
that an agreement of sale does not 
properly describe the land Intended to 
be conveyed, the court may determine 
in the light of other evidence, in¬ 
cluding oral testimony, what the 
agreement actually was.—In re Fred¬ 
erick's Estate. 49 Pa.Dist A Go. 261. 


I Application of payments 

(1) Evidence was admissible to de¬ 

termine whether credit of specified 
amount per month for room and 
hoaid furnished to brother of \endor 
was to be applied on the annual pay¬ 
ments or to unpaid balance —Zehnder 
\ Michaud, C C A Minn , 145 F 2d 

713 

(2) Evidence that for a period of 
> ears charges for room and board 
furnished brother of vendor were ap¬ 
plied on the annual payments was 
admissible as showing the intention 
of the parties—Zehnder v. Michaud, 
supra. 

Parol tviduioa held admissible—' 
Stubblefield v Farmer, 165 S W 2d 
556, 291 Ky 795. opinion supplement¬ 
ed on other grounds 180 S W 2d 405, 
297 Ky. 512 

41 . Ga —Seegar v. Smith, 78 Ga. 616. 
66 C.J. p 722 note 59. 

42. La—Gay v. Larimore, 26 La 
Ann. 253. 

66 C J. p 722 note 60 

43. Wis —Atwater v. Schenck. 9 
Wis. 160. 

44. NC—Falls of Neuse Mfg. Co. v. 
Hendrick 8 , H S E 568, 106 N.C. 
485 

Whore particular tract intended 

Where contract for sale of realty 
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indicates that a particular tract is 
intended to be conveyed, its practical 
identification can be proved by ex¬ 
trinsic evidence —Haygood v. Dun¬ 
can. 50 S E 2d 214, 204 Ga. 640. 
Explanation, of ambiguity 

Where description in executory 
contract for sale of land applies 
equally to several tracts, a latent 
ambiguity results, which may be ex¬ 
plained by showing which one of the 
several tracts was claimed by gran¬ 
tor—Stanaland v Stephens, 50 S E 2d 
258, 78 Ga.App 68 

Parol evidenoe is admissible to 
show what property the parties in¬ 
tended to convey—United Truckmen, 
Inc. v Lorentz, 249 P.2d 352, 114 Cal 
App 2d 26. 

Description held sufficient 

Contract for sale of realty was held 
to contain sufficient description of the 
realty involved to authorize introduc¬ 
tion of extrinsic evidence to locate 
the property—Stanaland v. Stephens, 
50 S E 2d 258. 78 Ga.App. 69. 

45. Ohio—Tickel v Shock, 72 NE. 
2d 154. 80 Ohio App. 459. motion de¬ 
nied 72 N E 2d 587, 80 Ohio App. 
459. 

48. Mich —Stevens v. Jackson, 146 
N.W. 636. 638, 180 Mich. 13L 
66 C.J. p 722 note 62. 
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in evidence to show that it was a part of the pre¬ 
vious contract that such property should pass to the 
grantee. 47 

d. Weight and Sufficiency 

General rules with respect to the weight and suf¬ 
ficiency of evidence control on questions relating to the 
construction and operation of contracts for the said 
of land. 

General rules relating to the weight and suffi¬ 
ciency of evidence control on questions with re¬ 
spect to the construction and operation of contracts 
for the sale of land, 48 and in various instances the 
evidence has been held sufficient or insufficient with 
respect to the binding effect of the contract, 49 the 
property included m the sale, 50 and the amount, 
terms, and conditions of payment 51 In order to 
justify a holding that the purchaser assumed con¬ 
tractual obligations of the vendor, the evidence 


should be conclusive." A verbal understanding 
between the parties as to when the purchaser shall 
be entitled to possession may be shown by such evi¬ 
dence as is ordinarily sufficient to prove any other 
fact, and it is unnecessary that the evidence of 
such an agreement be clear, precise, or indubitable. 69 

Uncontradicted testimony . The uncontradicted 
testimony of the vendor as to the intention of the 
parties to the contract need not be accepted by the 
trial court as true, where the vendor was represented 
m the negotiations leading up to the contract by 
counsel who drew the contract, and the purchaser is 
dead at the time of trial and unable to refute the 
testimony. 54 

Time as of essence . Clear and unequivocal proof 
is necessary to establish that the time for closing the 
title is of the essence of the contract. 66 The courts 


47. Mo.—Alexander v. Lane, 21 Mo 
536. 

48. Mich.—Fowler v. Cornwell. 43 N. 
W.2d 73. 328 Mich 89. 

66 C J. p 722 note 66. 

Xvldanoo held sufficient 

To show particular matters or to 
sustain particular findings. 

Cal.—Britschgi v. McCall. 257 P.2d 
977. 41 Cal 2d 138—Davis v. Stul- 
man. 164 P2d 787. 72 Cal.App 2d 
266. 

D.C.—Kelley v. Potomac Develop¬ 
ment Corp.. MunApp, 81 A.2d 81 
La.—Lohman v Lonergan, 40 So 2d 
801, 215 La. 406. 

Mich.—Fowler v. Cornwell. 43 N.W.2d 
73, 328 Mich. 89 

N.J.—Reilly v. Griffith. 66 A 2d 502, 
141 N.J.Eq. 154, affirmed 61 A.2d 
235. 142 N.J.Eq. 724. 

N.Y.—Pyramid Motor Freight Corp. 
v. Thorman Baum ft Co.. 114 N.Y. 
S 2d 614. 

66 C J. p 722 note 65 [a]. 

Xvidenoe held Insufficient 

Mo —Leath v. Weaver, App., 202 S.W. 
2d 125. 

66 C J. p 722 note <5 [b]. 

40. Intent to execute formal agree¬ 
ment 

Fact that parties negotiating con¬ 
tract for sale of realty contemplated 
that a formal agreement should be 
prepared and signed was some evi¬ 
dence that parties did not intend to 
bind themselves until agreement was 
re d uoed to writing and signed.—Vil- 
alta ▼. Larson, 66 A.2d 352, 4 N.J.Su- 
per. 71. 

Svldenoe held sufficient to show or 
sustain finding that: 

<1) Agreement to buy was condi¬ 
tional on purchaser being able to ob¬ 
tain necessary loan.—McPherson ▼. 
Warren, LauApp., 55 So.2d 30 

<2> Contract for the sale of real 


estate was void—Goldberg v Mitch¬ 
ell. 34 NW2d 515, 322 Mich 662. 

(3) Contract was to be binding if 
the purchaser sold enough of his land 
to the government to equal the pur¬ 
chase price—Stubblefield v Farmer, 
165 S.W 2d 556, 291 Ky. 795, opinion 
supplemented on other grounds 180 
S.W.2d 405, 297 Ky 612. 

(4) Contract for sale of land was 
not conditioned on consummation of 
contract for purchase of land from 
third person by vendor —Dean v. Sar¬ 
gent, 12 N W 2d 249. 234 Iowa 176. 

(5) Contract of sale would still be 
binding in the event escrow could not 
be closed—Davis v. Stulman, 164 P. 
2d 787, 72 Cal App 2d 255 

(6) Down payment did not consti¬ 
tute a condition precedent to the 
formation of the contract of sale — 
Craigmlle v. Sorenson, 58 N W.2d 865, 
239 Minn. 383. 

5a ffividsnoe held sufficient 

Ala.—Gulf, M ft O R. R. v. Berman 
Bros. Iron ft Metal Co., SO So.2d 
446. 249 Ala. 159. 

Cal —Holden v. Johnson. 214 P.2d 
18, 95 Cal App 2d 872—Jiral v. Day. 
212 P 2d 275, 95 Cal App.2d 214 
Ky.—Wood v. Davis, 242 S W 2d 612 
La.—Harries v. Harang, App., 23 So. 
2d 786. 

Wash—Trott v. Gilbert, 156 P.2d 
234, 22 Wash 2d 361—Austin v. 
Dunn, 29 P.2d 740. 176 Wash 453. 

66 CJ. p 722 note 65 [a] <6)-<9), 
(ID. (21). 

Wridenoe h»ld insufficient 

Mich.—Monroe ▼. Bixby, 47 NW.2d 
643. 330 Mich. 363. 

66 C.J. p 722 note 65 [b] (4). 

5L Srldemoe held sufficient 

(1) In general. 

Ark.—Dorn v. Hutson, 243 S.W.2d 
11. 219 Ark. 489. 

Cal.—Kern ▼. Henry, 81 P.2d 454, 
188 CaLApp. 46. 
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Me—Monk v. Morton. SO A.2d 17. 
139 Me 291. 

Or—Lowe v Harmon, 169 P.2d 887, 
179 Or. 311. 

Va— Mitchell v. Cox. 52 S E 2d 105. 

189 Va 236 

66 CJ. p 722 note 65 [a] (3), (6). 
(10). (12)—(16), (18). (19). 

(2) To show that sale was in gross 
and not by the acre 
Ariz —Speedway Enterprises v Hart- 
sell. 251 P 2d 641. 75 Ariz 36 
Ark—Hays v Hays. 81 S W 2d 926. 

190 Ark 751 

N.M—Branch v Walker. 247 P 2d 
172. 56 NM 594 

Tenn —Acuff v Allen. 191 S IV 2d 196. 

28 TennApp 461 
66 C.J p 722 note 65 [a] (17) 

52. La.—Frost Lumber Industries ▼. 
Raines, 138 So. 698, 18 La.App 
426. 

66 C.J. p 723 note 66. 

53. Pa.—Lichtenwallner v. Laubach. 
105 Pa. 366. 

64. Cal—La Jolla Casa de Manana 
v. Hopkins. 219 P.2d 871, 98 Cal 
App 2d 339. 

65. Wis—Hoffmann v. Danielson, 27 
N.W.2d 769, 251 Wis. 34. 

66 C.J p 723 note 68. 

Bvldenoe held suffloi—6 

(1) To establish that time was of 
the essence.—Reilly v. Griffith, 66 
A 2d 602, 141 N J.Eq. 154, affirmed 
61 A 2d 235. 142 N.J.RIq. 724. 

(2) To sustain finding that time 
was not of essence of the contract. — 
Hoffmann v. Danielson, 27 N.W.2d 
759, 251 Wis. 34. 

(3) To establish that the time-of- 
essence clause In contract for sale of 
realty was only for benefit of ven¬ 
dor, and was not intended to have 
any reference to time within which 
vendor was required to tender a good 
and merchantable title.—Loyd v. 
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will consider favorably evidence showing a waiver 
of a clause of fhe contract making time of the es¬ 
sence, where the establishment of a waiver will pre¬ 
vent a forfeiture. 5 * 

Sale by acre or in gross . The presumption that a 
sale is not in gross where not plainly shown to have 
been such by the contract can be rebutted only by 
clear and convincing proof. 57 Where the evidence 
clearly fails to establish that the sale and convey¬ 
ance were made with the knowledge and under¬ 
standing of the vendors of a certain deficiency m 
the quantity of the land, or that the words “more 
or less" as used m the contract were to have any 
other meaning or effect, they will have such mean¬ 
ing and effect as the law implies therefrom with 
reference to sales and conveyances of land m gen¬ 
eral, 58 but when the purchase money for land is not 
an equimultiple of the number of acres, it is at least 
persuasive evidence that the contract was not by 
the acre. 59 

Trust . The evidence must be dear and convinc¬ 
ing m order to establish a parol trust as to land or 
to terminate a trust evidenced by writing. 69 

$ 112. Questions of Law and Fact 

The construction of a contract for the sale and 
purchase of realty is a question of law for the court 
where the contract is not ambiguous, but if the con¬ 
tract is ambiguous and the evidence thereon is con¬ 
flicting and the facts and inferences to be drawn there¬ 
from are In dispute the issue la for the trier of the 
facts. 


The true construction of a written agreement for 
the sale and purchase of land is a matter of law 61 
for the court, 62 where the contract is not ambigu¬ 
ous, 63 or if the facts and circumstances introduced 
to show the meaning in which the parties used an 
ambiguous clause are undisputed, 64 or, where an is¬ 
sue is resolved to a question of construction, if 
parol evidence is not introduced with the view of 
establishing facts to aid in determining the meaning 
of the parties, and such evidence, when introduced, 
presents no conflict. 65 

If, however, the contract is ambiguous and the 
evidence is conflicting and the facts and inferences 
to be drawn therefrom are in dispute the issue is 
for the trier of the facts, or the jury where there 
is a jury trial. 66 Thus, where the question of 
whether the contract, within the meaning of its 
terms, was one of sale or merely an option depends 
on controverted facts and conflicting extraneous 
evidence, refusal to submit it to the jury is reversible 
error, 67 but where the provisions of the contract 
are sufficiently dear as to require no explanation, 
and there is no disputed question of fact, there is 
no question for the jury. 68 It has been said that 
the interpretation of an agreement to sell land, the 
terms of which are ambiguous, is a mixed question 
of law and fact. 69 Ordinarily, the question of the 
intention of the parties is an issue of fact. 70 

Under the rule that the true construction of a 
written agreement for the sale and purchase of land 
is a matter of law, where the agreed statement of 


Southwest Underwriters, 169 P.2d 

238, 60 N M 66. 

M. Cal —Flanery v Mudd. 194 P 2d 
806. 86 Cal App 2d 260 

Evidence held sufficient to dhow 
waiver 

Cal —Flanery v Mudd, supra. 

87. Va.—Hull v. Watts, 27 S E. 829, 
96 Va. 10. 

68. Iowa—Prenosil v. Pelton, 173 N 
W. 236, 166 Iowa 1236 

Meaning- and effect of "more or less” 
as used In deeds see Deeds f 102 b 

'•More or less 0 as used in contracts 
construed see supra | 93 

69. Va.—Emerson v. Stratton, 68 S. 
E 677, 107 Va. 303. 

66 C.J p 723 note 72. 

60l Tex.—Means ▼ Hamlin, Civ. 
App. 174 S.W 2d 499. 

8k. Idaho —Nuqulst v Bauscher, 227 
P.2d 83. 71 Idaho 89 

HI—McCormick v. Carter, 77 N.E.2d 
874. 333 Ill App 649. 

Mich.—Kotcher v. Temrowski, 276 N. 
W. 760, 282 Mich 44. 

66 C.J. p 723 note 76. 

88 . Idaho.—Nuqulst v. Bauscher, 227 
P.2d 82. 71 Idaho 89. 


Mich—Kotcher v Temrowski, 276 N. 

W 760. 282 Mich 44. 

66 C J p 723 note 76. 

63. Mich —Kotcher v. Temrowski, 
supra. 

Neb—Fletcher v. Brewer, 129 N.W. 
288. 88 Neb 196. 

Determination of meaning of ambig¬ 
uities as question for Jury general¬ 
ly see Contracts fi 617. 

64. NY —Schulman v Cornman, 223 
N.Y.S. 19, 221 AppDiv. 170. 

08. Pa.—Standiford v. Kloman. 83 
A. 311, 234 Pa. 443. 

66. Okl—Hawkins ▼. Johnston, 222 
P.2d 511, 203 Okl. 398. 

Pa—Cirotti v. Wassell, 60 A.2d 339, 
163 Pa.Super. 292. 

66 C J p 724 note 80. 

Questions held for trier of fasts or 
Jury 

(1) Question as to which party was 
to secure loan by which purchaser 
was to finance transaction.—Kelley 
v. Potomac Development Carp., D.C. 
Mu n.App. 81 A. 2d 81. 

(2) Question as to who was enti¬ 
tled to certain personal property lo¬ 
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cated on tae premises—Hawkins v. 
Johnston, 222 P 2d 511. 203 Okl. 398. 

(3) Meaning of the words 'Subject 
to" certain mortgages as applicable 
to the formulation of the purchase 
price —Killion v Schleifer, CLA. 
Mass , 183 F.2d 237. 

(4) Whether down payment was a 
condition precedent to the formation 
of the contract —Craigmile v. Soren¬ 
son, 58 N W 2d 866, 239 Minn. 383. 

(5) Whether mortgage on the prop¬ 
erty was to be paid out of the pur¬ 
chase price at the time the transac¬ 
tion was closed.—Hawkins v. Johns¬ 
ton, 222 P.2d 511, 203 OkL 898. 

(6) Other questions held for Jury 
see 66 C.J. p 724 note 80 [a]. 

67. Va.—Turner A Happersett v. 
Hall A Connor, 104 S.E. 861, 128 
Va. 247. 

68. N.Y.—Schoen v. Wagner, 87 N. 
Y.S. 367, 1 App.Dlv. 298. 

68- D.C—Tyssowski v. F. H. Smith 
Co., 35 App.D.G. 498. 

7a Colo—Morlan v. Durland Trust 
Co., 262 P.2d 98, 127 Colo. 5, 26 
A.UR.2d 874. 
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facts contains no ground for the drawing of infer¬ 
ences of fact, there is no occasion for the applica¬ 
tion of a statute providing that on a case stated by 
agreement of the parties for the decision of the 
court in any action, any court before which such 
case shall come shall be at liberty to draw from 
the facts and documents stated in the case any in¬ 
ferences of fact that might have been drawn there¬ 
from at a trial, unless the parties expressly agree 
that no inferences shall be drawn. 71 

Time of performance . Where a party to a con¬ 
tract for the sale of realty has a reasonable time for 
performance, the question of what is a reasonable 
time is a question for the trier of the facts to de¬ 
termine from all the circumstances of the particular 
case. 72 The evidence, however, may be such as to 
make it a question of law for the court, 73 and it has 
been said that, where the facts are clearly estab¬ 
lished, or are undisputed, or admitted, what is a rea¬ 
sonable time is a question of law, but under this rule 
where what is a reasonable time depends on other 
controverted points, or where the motives of the 
party enter into the question, the whole must be 
submitted to the juiy before any judgment can be 


formed as to whether or not the time was reason¬ 
able. 74 Where time is not expressly made of the 
essence of the contract and the intention to make it 
so is not clearly manifested, the question of whether 
time was of the essence is one of fact. 76 

Where purchase was made by two persons for 
their mutual benefit, and one assigned the entire 
equitable estate, immediately on its vesting, to the 
copurchaser who paid the residue of the purchase 
money, submission of the issue as to whether such 
assignee was the real purchaser is not material 
error, if error at all. 76 

Sale by acre or in gross . Whether, in a given 
case, the sale of land was by the acre, or in gross, 
is, in general, a matter of judicial construction of 
the deed or contract ; 77 and it is not proper for the 
court to leave the decision of the question to the 
jury on the parol evidence adduced on the trial. 78 
Where the question of whether a particular salt 
was in fact in gross or by the acre is a sharph 
contested issue on which the evidence as to the 
facts is conflicting its submission to the jury for 
determination is proper. 73 


V. MODIFICATION AND MERGER OF CONTRACT 


§ 113 . In General 

Until consummated by deed, contracts for the sale of 
land may be modified or merged in a new contract by 
a subsequent agreement by the parties. 


Until consummated by deed, 60 contracts for tin 
sale of land may be modified 81 or merged m a new 
contract by subsequent agreement between the par¬ 
ties, 82 but it is essential that the contract to modifx 


71. Mass—Ratner v Hill, 170 NE 
69, 270 Mass. 249. 

72. Ala—Southern Land Develop¬ 
ment Co. v. Meyer, 159 So 245. 230 
Ala. 40. 

Cal.—Flanery v. Mudd, 194 P.2d 806, 
86 CaLApp.2d 250. 

66 C J. p 724 notes 87, 88. 

73. Mo—Randolph v Frick. 67 Mo 
App. 400. 

66 C.J p 724 note 89. 

74. Me—Hill v. Hobart, 16 Me. 164. 
66 C J. p 724 note 90 

75. Ill.—Brown v. Jurcz&k, 74 NE 
2d 821. 397 Ill 632. 

Question held tor Jury 
Tex.—Shields v. Dunlap, Civ App, 
174 S W 2d 642. 
general rule 

Whether time is of essence of con¬ 
tract giving’ option to purchase realty 
Is ordinarily a question of fact — 
Burford v Pounders, 199 S.W.2d 141, 
145 Tex 460. 

Waiver 

Whether continued acceptance by 
vendor of late payments by purchas¬ 
er constituted a waiver of contractual 
provision that time was of the es¬ 


sence was one of fact—Kingsley v 
Boeder. 117 N E 2d 82. 2 Ill 2d 131. 

76. Pa—Crow v Crow. 20 Pa 216 
Purchaser as vested with equitable 

estate see supra 9 106. 

77. Tex—Daughtrey v Knolle, 44 
Tex. 450. 

66 C J p 724 note 94 

78. Tex—Weir v. McGee. 25 Tex 
Supp 20. 

79. Tex —Ray v Barrington, Civ. 
App., 297 SW. 781. 

90. WVa—William James Sons Co. 
v Hutchinson, 90 S E 1047, 79 W. 
Va. 389. 

81. Wash.—In re Horse Heaven Irr. 

Dist, 141 P 2d 400, 19 Wash 2d 89 
66 C.J. p 725 note 99. 

Duress 

Where purchaser under land con¬ 
tract, in lieu of stipulated considera¬ 
tion, agreed to pay certain debt of 
vendor, but had no knowledge that 
creditor had threatened vendor's life 
and vendor did not communicate al¬ 
leged threats to purchaser though 
having several days* time, modifica¬ 
tion agreement was not voidable as 
obtained by duress —Badger v. Boyd, 
65 S.W.2d 601, 16 Tenn.App. 629. 
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Question of faot 

Cal —Timm v. McCartney. 86 P 2d 
920. 30 Cal App 2d 241 

82. Neb—Linville v Kowalski, 31 
N W 2d 281. 149 Neb 402 
66 C J. p 725 note 1. 

Parol contract merged lm written 
agreement 

Regardless of any oral agreement, 
existing between vendor and original 
purchaser at time of issuance of first 
receipt for down payment on price 
of a lot. concerning erection of a 
building on lot, such agreement was 
replaced by subsequent unqualified 
written agreement for a deed on spe¬ 
cific terms, which was issued to en¬ 
able original purchasers to make a 
transfer of their equity, and gran¬ 
tees of original purchsers were en¬ 
titled to specific performance of such 
agreement for deed according to its 
terms—Frederick v. Fox, 204 P.2d 
126, 91 Cal App 2d 101. 

Fubli© representations by corpora¬ 
tion which subdivided realty for pur¬ 
pose of selling lots, that corporation 
would set aside ten per cent of pur¬ 
chase price of lots for maintenance 
of subdivision, were not merged in 
written contracts and deeds subse- 
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be so complete in all of its terms as to bind each of 
the contracting parties. 83 Where a modification is 
made dependent on the performance of certain con¬ 
ditions, such conditions must be met before the 
parties can take advantage of the modification, 84 
and a subsequent agreement made dependent on the 
happening of an event does not affect the original 
agreement if the event does not happen. 86 If there 
is fraud in obtaining the new agreement, an accept¬ 
ance of a payment thereunder, with full knowledge 
of all facts, is a waiver of the fraud, 86 and the par¬ 
ty must stand on his rights under the new contract. 87 
Fraud in obtaining a new agreement may not be 
claimed where the alleged misrepresentations could 
not have been misleading. 88 

Contracts may be modified by extending 89 or 
shortening 90 or otherwise modifying 91 the time of 
payments, by extending the time for closing the 
sale, 92 by changing the place 93 or manner 94 of 
payment, the amount of the purchase price, 95 or 
the time for executing the conveyance, 96 or the de¬ 
scription of the land to be conveyed, 97 or by substi¬ 
tution of a third person in the place of the pur¬ 
chaser. 98 Where a change is made in the terms of 
a sale, with the assent and partly for the benefit of 
one interested, he cannot be heard to complain of 
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such change. 88 A contract setting aside or modify¬ 
ing specific provisions of a written land contract 
as to interest must be an express contract. 1 

Intervening rights . A vendor, without actual 
knowledge that a third person has acquired rights 
in the land that would be affected by an extension of 
time, may make any agreement he chooses with the 
purchaser as to the time of payment. 2 

Certainty and definiteness . The substituted con¬ 
tract, in order to be enforceable, must be sufficient¬ 
ly certain and definite. 3 An agreement by the ven¬ 
dor to extend the time of payment, without setting a 
definite date of payment, is void for uncertainty. 4 
It has been intimated that a subsequent agreement to 
forbear enforcing a forfeiture clause m the con¬ 
tract must be for a definite time. 5 

Joint vendors . One joint vendor cannot extend 
the time of performance without the consent of the 
other, 6 or accept full payment from the purchaser 
without the knowledge or consent of the other ven¬ 
dor. 7 

Burden of proof . The party relying on a modifi¬ 
cation of a contract for the sale of realty has the 
burden of showing such modification. 8 


Auently executed —Collins v Lyon, 
Inc. 24 S E 2d 572. 181 Va 230 

83. Ga—Butler v Ginsburg. 117 S 
E 262. 30 Ga App 238 

84. Mich—De Vries v. Meyering 
Land Co, 226 NW 824. 248 Mich 
128 

t»6 C J p 725 note 5 

85. Ill —Ri'gdon v. Shirk. 19 NE 
698. 127 Ill. 411 

88. Mich—De Land v Jacobstein. 
230 NW. 943. 251 Mkh 191 

87. Mich —De Land v Jacobstein. 
supra. 

88. Iowa—Gingerich v. Toomey. 300 
NW 514. 

88. Ill.—Rose v. Dolejs. 116 NEW 
402. 1 Ill 2d 280. 

66 C J p 725 note 9. 
affect of exteaston, 

Execution of agreement, extending 
time to pay price of land, did not 
abrogate contract clause requiring 
execution of deed on payment of stip¬ 
ulated portion of purchase price — 
Karr ▼. McAvoy. 28 P 2d 118. 175 
Wash. 634. 

avldemoe held not to dhow extension 
of t 1 * 1 * 

Minn.—Swanson ▼. Miller, 248 N.W. 

727. 189 Minn. 158. 

66 C.J. p 725 note 9 [cl. 

90. Ill.—Rose v. Dolejs. 116 N.B 2d 
402, 1 Ill. 2d 280—Anderson v. 

Moore, 88 N.B. 848. 145 Ill. 6L 


91. Ark —Gowen v. Sullins, 208 S 
W 2d 450. 212 Ark 824. 

92. N Y.—Green-Shrier Co. v. State 
Realty, etc. Co. 92 NE 98. 199 
NY. 65 

66 C J p 726 note 11. 

93. US—Shearer v Trumbull. DC. 
Wyo . 83 F Supp 64. 

66 C.J p 726 note 12. 

94. Ark—Gowans v. Sulims. 208 S 
W 2d 450. 212 Ark 824 

66 C.J. p 726 note 13. 

95. Iowa—Williams v. Cassidy. 23 
N W 2d 423, 237 Iowa 1042. 

66 C J. p 725 note 14. 

96. Iowa—Foft v. Page, 245 N.W. 
312, 215 Iowa 387. 

66 C J p 726 note 15. 

Bvldenoe hold not to dhow extension 
of thus for performance 
N.J.—Hodes v Dunsky. 83 A 2d 17, 
15 N.J.Super. 27. 

Wash—Flood v Von Marcard, 172 
P. 884, 102 Wash 140. 

97. N.D—Benesh v. Travelers' Ins. 
Co.. 103 N.W 405. 14 N.D. 39. 

98. Ark—Rose v. Howell. 284 JEW. 
776. 171 Ark. 529 

66 C J. P 726 note 17. 

99. Ill—Rose ▼. Dolejs, 116 N.R2d 
402. 1 Ill 2d 280. 

Iowa.—Gingerich v. Toomey, 300 N 
W. S14 

Tex —Griffith v. Baker, 107 S.W.2d 
I 371, 130 Tex. 17. 
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Va —Orr v Chandler, USE 978, 86 
Va 938. 

1. Mich —Johnson v. Douglas, 274 N. 
W. 780 

2. Ala—Chattanooga Foundry, etc.. 
Works v. Hembree. 23 So 38, 117 
Ala. 295 

3. Wash —Foelkner v Perkins. 85 P. 
2d 1095. 197 Wash 462. 

Contract held not indefinite 

Where owners contracted to sell 
hotel, an agreement between the par¬ 
ties, which modified the contract by 
providing for owners* collection of 
hotel rentals and the application of 
such money to the payment of pur¬ 
chaser's obligations under the con¬ 
tract, was not void because of indef¬ 
initeness.—Foelkner v. Perkins, su¬ 
pra. 

4. Mich.—Schneider v. Levy, 239 N. 
W. 326. 256 Mich 184. 

5. Ind —Nagdeman v. Cawley, 162 
NE 68. 89 Ind App. 196. 

6. Or—Short v. Rogue River Irri¬ 
gation A Power Co., 162 P. 845, 82 
Or 662. 

Pa. —Bernek v. Thom pson, Com.PL, 
34 Del Co. 243. 

7. Tex.— McCarson v. Bullock. Civ. 
App.. 78 S.W.2d 1082. 

8. Idaho.—Fairbanks v. Fairbanks. 
80 P 2d 17. 59 Idaho 1. 

Tex.— Hall v. Rawls. 171 8.W.24 824. 

141 Tex. 281. 

66 C.J. p 726 hote 24. 
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{ 114. Parol Modification or Substitution 

In nma Jurisdictions a written contract concerning 
the purchase of realty may be modified by parol, but 
In other Jurisdictions, and particularly under eome 
statutes, this is not true. 

According to some authority a written contract 
concerning the purchase of realty may be modified 
by a parol contract. 9 The terms of the contract 
of modification must be clearly and definitely es¬ 
tablished, 10 and whether or not the parol contract 
to modify has been established by the evidence is 
a question of fact for the jury to determine. 11 Un¬ 
der this rule the parties may by parol agreement 
extend the time of payment, 12 or performance, 12 
or change the place of performance, 14 and the con¬ 
tract may be modified by a parol agreement to pay 
the purchase money before due and execute a con¬ 
veyance on such payment being made. 15 According¬ 
ly, a vendor who has agreed in writing to make a 
title in thirty days may show that on the same day 
the purchaser orally agreed to accept his bond for 
title in lieu of the title expressed m the written con¬ 
tract within thirty days. 16 It has been held that a 


vendor who retains the legal title as security for 
the payment of purchase money may, by subsequent 
oral contracts with the purchaser, annex further con¬ 
ditions to his obligation to convey. 17 On the other 
hand a contract to convey land generally cannot be 
modified so as to convey other land than that de¬ 
scribed in the contract, by any parol agreement. 10 

Elsewhere it has been held, sometimes because 
of particular statutory provisions, that a written con¬ 
tract for the sale of lands cannot be subsequently 
modified by a parol agreement. 10 However, it has 
been held under this rule that there is a marked dif¬ 
ference between a modification of a written con¬ 
tract in the essentials required to meet the statute 
of frauds and an agreement affecting only the per¬ 
formance of the contract. 26 Where a contract for 
the sale of land provided that, if the vendor’s title 
should prove defective the earnest money should 
be returned to the purchasers, a subsequent oral 
agreement that, if the title should be defective, the 
vendor should perfect it and then convey the title 
to the purchasers, is without force to change so 


Burden held nftaifttd 

Wash —Johnson v. Peterson, 264 P.2d 
237. 43 Wash 2d 816. 

9. Mo.—McClure ▼. Wilson, 186 S. 

W 2d 878, 238 MoApp. 824. 

Pa.—Pickel v. Smoker. Com PL. 60 
Lane Li Rev. 479. 

Wis—Vaudreuil Lumber Co v. Cul- 
bert, 263 NW. 637. 220 Wis. 267. 
66 C J. p 726 note 26. 

Agreement to pa j third person for 
werk 

Contract for sale of farm might be 
subsequently modified orally and 
without new consideration, by the 
parties' Agreement that, in addition 
to recited consideration, purchaser 
should also pay a third person for his 
work done for the vendor—Mol let v. 
Blosdorn, 275 N.W. 896, 226 Wis. 83. 

Parol alteration of written contract 
was not permitted.—Grange v Casey, 
Com PI.. 66 Mont* Co. 376—Dommel 
v. Brubaker. Com P1. 9 9 Som.Leg J 
183. 

IOl U.S—Crancer ▼. Lareau, C.C.A. 
Mo. 1 F.2d 117. 

1L Iowa.—Bobbitt v. Van Baton. 
226 N.W. 79. 208 Iowa 404. 

Bvldenoe hold insufficient to estab¬ 
lish oral contract 

Ark—Gilton ▼. Chapman. 230 S.W.2d 
37. 217 Ark. 390. 

Kan—Vaughn v. Kauer, 75 P.2d 228, 
147 Kan 189—Illinois Bankers’ Life 
Assur. Co v. Price, 45 P.2d 685, 
142 Kan 30. 

Mich—Johnson v. Douglas, 274 N.W. 
780. 


12. Ill.—Klssack v. Bourke, 79 N.E 

619. 224 Ill. 362 

66 C.J. p 726 note 28. 

13. Mass—Moskow v Burke. 162 N. 

E 321, 255 Mass 563. 

66 C J. p 726 note 29. 

Agreement extending oral modlfloa- 
tion 

In vendors' action to cancel a con¬ 
tract of sale of a hotel and to divest 
purchaser of any Interest therein, 
evidence warranted finding that a 
second oral agreement was made 
whereby vendors agreed to continue 
the former oral modification of the 
written contract until a sale could 
be made at the earliest opportunity 
satisfactory to both parties.—Foelk- 
ner v. Perkins, 86 P.2d 1096, 197 
Wash. 462 

Seasonable time 

Where owners contracted to seU 
hotel, and parties agreed to extend a 
former modification of the contract 
until a sale could be made at the 
earliest opportunity satisfactory to 
both parties, the law implied a rea¬ 
sonable time for performance of the 
agreement, and hence the agreement 
was not defective because no def¬ 
inite time limit was fixed within 
which property was to be sold — 
Foelkner v. Perkins, supra. 

Parol extension of written agree¬ 
ment to sell realty, in which time 
was not made of the essence, was not 
so Indefinite or for such an unreason¬ 
able length of time as to render ex¬ 
tension void —Schlecter v. Hollander, 
78 A.2d 279, 11 N.J.Super. 236. 
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14L Tex—Hogan v. Crawford, 31 
Tex 633 

16. Ill.—Anderson v. Moore. 33 NE. 
848. 146 Ill. 61. 

10. Ala.—Cooke v. Cook. 14 So. 171, 
100 Ala. 175 

17. Ohio.—Allemanla Loan, etc, Co 
v. Frantzreb, 47 N.E 497. 56 Ohio 
8t 493. 

66 C J. p 727 note 33. 

IS. Ill —Emery v. Mohler. 69 Ill 

221 . 

66 C.J. p 727 note 34. 

19. Ga.—Cady v. Cady, 16 8.E 2d 
231. 63 Ga.App. 191 

Mont —Bauer v. Monroe. 168 P.2d 
486. 117 Mont. 306 

Wash.—Gronlund v. Andersson, 227 
P 2d 741, 38 Wash.2d 60 
66 C.J. p 727 note 36. 

Extension of tttae 

La.—Harrell v. Stumberg, 67 So 2d 
692. 220 La. 811. 

Tagus allegations 

Where wife sold her separate prop¬ 
erty to defendants under written 
agreement whereby she was to share 
in profits upon resale thereof, defend¬ 
ants' general allegations concerning 
husband's approval of expenditures 
to improve some of property and 
wife's knowledge thereof were so 
vague that trial Judge properly ex¬ 
cluded testimony offered to prove 
them on ground that it would modify 
the written contract.—Byrd v. Babin. 
200 So. 294, 196 La. 902. 

90L Ark.—Valley Planing Mill Co 
v. Lena Lumber Co., 272 S.W. 860, 
168 Ark. 1135. 

66 C.J. p 727 note 27. 
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materially the terms of the written contract.* 1 Like¬ 
wise, it has been held that where under the con¬ 
tract the vendor was to furnish an abstract showing 
good title or there was to be no sale, the vendor 
could not prove a parol modification that the pur¬ 
chaser should wait until he had quieted title by ap¬ 
propriate action, and then complete the sale. 22 

Performance or part performance . Under general 
principles governing the doctrine of part perform¬ 
ance as removing an oral contract from the opera¬ 
tion of the statute of frauds, part payment under, 23 
or performance of, 24 an oral agreement modify¬ 
ing a previous written agreement for sale of realty 
as to terms of payment has been held to take the 
oral modification out of the operation of the statute. 
A reliance by the purchaser on an oral extension 
of time made by the vendor has been held to be such 
performance of the parol modifications as to take it 
out of the operation of the statute. 26 

§ 115. By Whom Made, and Mutual Consent 

The minds of the parties must meet as to the pro¬ 
posed modification, and the offer to vary the original 
contract must first be received and then accepted. 

According to the general rules of modification of 
contracts, the minds of the parties must meet as to 
the proposed modification. 26 Thus, the offer to 
vary the original contract must first be received 27 
and then accepted 28 by the other party, and, if the 
promise on the part of the offerer, of the proposed 
substituted contract, involves not only the expres¬ 
sion of assent to it by the offeree, but also the giv¬ 


ing by the offeree of a requested counter promise, 
to complete this offer of a bilateral contract the ac¬ 
ceptance of the offeree requires communication to 
the offerer before the offer is terminated by rev¬ 
ocation by the offerer. 23 The vendee cannot claim 
the benefit of offers made in modification of the 
contract, which were not accepted, 30 but acceptance 
may be implied from the conduct of the purchaser. 31 
An agreement of a broker to pay part of his com¬ 
mission to the purchaser is not merged in an agree¬ 
ment between the vendor and the purchaser con¬ 
taining a provision that the vendor should pay the 
broker’s commission. 32 

By whom made . Where a contract for the sale 
of land provides that its terms shall bind the heirs 
and executors of the parties, and the vendor dies 
before the date fixed for payment, the executors 
may before default in payment extend the time 
therefor. 38 

§ 116. Consideration 

a. In general 

b. Sufficiency 

a. In General 

An agreement modifying a contract for the said of 
land, or substituting an entirely new contract in Its 
place, must be supported by a consideration. 

In accordance with the general rules governing 
modification of contracts, discussed in Contracts § 
376, in order to render valid an agreement modify¬ 
ing a contract for the sale of land, 34 or substituting 


81. Wash—Reiff v. Coulter. 92 P 
436. 47 Wash. 678. 

as. Cal —Smith v Taylor. 23 P. 217, 
82 Cal 533 

83. N.Y —Cowan v. Sutherland, 117 
N.Y S 2d 365. 

Md —All era v. Klein, 155 A. 420. 161 
Md. 194. 

24. Fla—Carter Realty Co. v. Car¬ 
lisle. 151 So. 498. 113 Fla. 143. 

Mont —Bauer v. Monroe, 168 P 2d 
485. 117 Mont 306. 

€6 C J p 727 note 42. 

Substantial performance neoessary 

Tex—Wilt v. Kellogg. 122 S.W.2d 
1051. 132 Tex 346. 

86. N.H—Warren v. Dodge, 138 A. 
297. 83 NH. 47. 

66 C.J. p 727 note 43. 

88. Mich —Low v. Low. 22 N.W.2d 
748. 314 Mich 370. 

N.Y.—Leitch v. Cummins, 295 NY.S 
368. 251 App.Dlv. 224 

66 C J. p 727 note 45. 

Contract bald not lacking in mutual¬ 
ity 

Cal —Simmons ▼. Sweeney, 109 P. 
366, 13 Cal.App. 283. 

91 C.J.S.—66 


Evidenoe 

(1) Held not to require finding that 
parties had agreed to modification 
of contract—Leigh v. Rule, Mass. 
121 N.E 2d 854 

(2) Held insufficient to show new 
agreement. 

Ga.—Morrison v Roberts, 23 S E 2d 
164. 195 Ga. 45 

Tex—Wilt v. Kellogg. Civ App , 99 
S W 2d 664. affirmed 122 SW2d 
1051. 132 Tex. 345. 

Utah —Harrison v. Miller, 65 P.2d 
643. 91 Utah 666. 

87. Md —James L Kernan Co. v. 
Cook. 159 A. 256. 162 Md. 137. 

88. Cal —Fisher v. Chaffee, 121 P 2d 
51. 49 Cal App.2d 97. 

X J —Herman v. Most, 17 A. 2d 155. 
125 N.J.L. 563. 

Okl —Snider v. Montgomery, 111 P 2d 
196, 188 Okl. 494. 

66 C.J. p 727 note 47. 

Aooeptaaos subject to existing leases 

Where written acceptance of offer 
to purchase realty specifically pro¬ 
vided that acceptance was made sub¬ 
ject to existing leases, all prelim- 
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inary discussions as to such leasee 
and immediate delivery became crys¬ 
tallized in final document which must 
be accepted as the final agreement.— 
Ernest A. Carrere’s Sons v. Rumore, 
La,App., 52 So 2d 57. 

39. Md —James L. Kernan Co. ▼. 

Cook, 159 A. 256, 162 Md. 137. 

66 C.J. p 727 note 48. 
aa Wash—Huston v. Dodge, 248 P. 
63. 140 Wash 66. 

3L Or—Western Oregon Trust Co. 
v. Hendricks, 150 P. 753, 77 Or. 
104 

66 C J. p 727 note 50. 

32. Tex—Means v. Porter, Civ.App., 
216 S.W 2d 269, refused no revers¬ 
ible error. 

33. NY—Williams v Haddock. 39 
NE 825. 145 NY. 144. 

34. Conn —Nagel v. Modern Inv. 
Corp, 46 A 2d 606, 132 Conn. 698. 

Ga—Hicks v. Revels, 83 SJB. 115. 142 
Ga. 524 

Ill—Williams v. Fredrick’s Estate, 
7 N.E 2d 384. 289 Ill.App. 410. 
Mass—Boyle v. Silvester, 95 N.E.2d 
676, 326 Mass. 549. 
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an entirely new contract in its place, 85 there must 
be a good and sufficient consideration. Thus, the 
rule has been applied to agreements to extend the 
time of payment, 36 or of performance of the con¬ 
tract in other respects, 37 and to agreements to ac¬ 
cept less than the purchase price fixed by the con¬ 
tract of sale, 33 or which impose on the vendor ad¬ 
ditional obligations in respect of the premises con¬ 
veyed. 39 A statutory provision validating contracts 
of modification not supported by consideration has 
been held not applicable to agreements made before 
its passage. 40 Mere oral representations made 
subsequent to the execution of a written contract 
for sale of realty have been held without consid¬ 
eration in the absence of a new and superseding 
contract. 41 

Who may raise question of consideration . Where 
a new contract merges a previous one, but contains 
new terms, a stranger to the contract, whose rights 
subsequently attach to the subject matter, cannot 
attack the new terms for want of consideration. 42 


91 C. J. S. 

Sealing . The sealing of a new agreement has 
been held to imply a consideration. 43 

b. Sufficiency 

A modified contract may bo aupportod by a consid¬ 
eration consisting in the forbearance or the doing of an 
affirmative act by either or both of the parties. 

In accordance with the general rules governing 
consideration in contracts, discussed in Contracts §§ 
70-131, it has been held that a modified contract 
may be supported by a consideration consisting in 
the payment of purchase money before it is due, 44 in 
the substitution of the new contract for the old, 46 
an extension of time, 46 relinquishment of the nght 
to purchase, 47 an arbitration agreement, 48 mutual 
promises, 49 conveyance to another for a release 
from liability, 50 improvements on the property, 51 
and services performed thereon. 58 Where a con¬ 
tract to purchase was modified, and the purchaser 
subsequently satisfied his obligation under the mod¬ 
ified contract, the modification will not be held in¬ 
valid for lack of consideration. 53 However, the 
performance of an act which the party is under 


Mich—Singer v. Hoffman Cake Co, 
275 N.W. 177, 281 Mich. 371—Pe¬ 
ters v. Dorr, 248 NW. 635, 263 
Mich 318. 

N.J —Socony-Vacuum Oil Co v Fabi¬ 
an, 108 A 2d 503, 32 N.J Super. 390. 
N Y —Swensen v. Da Cruze. 107 N Y. 

S.2d 453, 279 AppDiv. 611. 

Ohio—Heriott v. Marine, 121 N.E2d 
305, 96 Ohio App. 174 
Pa—Gray boy es v. Kapner, 176 A. 
40, 116 Pa Super. 44—Lewis v. Gil¬ 
more, Com PI, 7 Fay L.J. 211. 

66 C.J. p 728 note 53. 

Supplemental agreement held to 
alter original agreement—In re Pur- 
dom’s Estate, 267 P2d 472, 175 Kan. 
474. 

Purchaser mot estopped to assert 
lack of consideration 

Purchaser who consented to modi¬ 
fication of sale contract by releasing 
vendor’s obligation to have sewer 
installed to serve lot was not es¬ 
topped to assert that modification 
was without consideration, where 
vendor claimed that it could not in 
any event have connected sewer.— 
Cameron v. Edgemont Inv. Co., 41 P. 
2d 249. 149 Or. 396. 

35. Cal.—Bledsoe v. Pacific Ready 
Cut Homes, 268 P. 697. 92 Cal App. 
641. 

66 C.J. p 728 note 54. 

fid. Cal.—Krobitzsch v. Middleton, 
166 P.2d 729, 72 Cal.App.2d 804. 
Iowa.—Gingerich v. Toomey, 300 N. 
W. 514. 

N.J.—Williams v. Sanacore, 78 A2d 
91, 11 N.J.Super. 51. 

66 C.J. p 728 note 56. 


Validity of consideration 

Where a vendor under realty con¬ 
tract orally agreed to extension of 
time for a payment under such con¬ 
tract and to acceleration of time for 
another payment but construction of 
dwelling on realty was not part of 
consideration of such extension 
agreement, act of building house on 
realty allegedly in violation of cer¬ 
tain zoning ordinances could not ren¬ 
der extension agreement void—Rose 
v. Dolejs, 116 NE 2d 402. 1 Ill 2d 280 

37. Tex—Hogan v. Crawford, 31 
Tex. 633. 

Wash —Foelkner v. Perkins. 85 P 2d 
1095, 197 Wash 462. 

38. Iowa—Williams v. Cassidy, 23 
N W 2d 423, 237 Iowa 1042—Ewing 
v Benson. 281 N.W. 197. 

Mich—Straley v. Polifronlo, 294 N. 

W 401. 295 Mich 251. 

Minn—Schultz v Union Central Life 
Ins. Co, 271 N.W. 249, 199 Minn. 
131. 

Mo—Tucker v. Dolan, 84 S.W. 1126, 
109 Mo App. 442. 

Utah.—Nordfors v. Knight, 60 P.2d 
1115, 90 Utah 114. 

39. NY.—Jughardt v. Reynolds, 74 
N.YS. 152, 68 App.Div. 171. 

Pa.—Gray boy es v. Kapner, 176 A 
40, 116 Pa.Super. 44. 

40. Mich—Monroe v. Bixby, 47 N. 
W.2d 643, 330 Mich. 353. 

4L N.Y.—Strauss v. Abraham Levitt 
* Sons. 278 N.Y.S. 963, 244 App. 
Div. 739. 

46. Minn.—Sovell v. First Nat 
Bank, 209 N.W. 22, 167 Minn. 384. 
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43. Pa—Holz v. Smyth, 59 Pa Su¬ 
per 83. 

44. Ill—Anderson v Moore. 33 NE 
848. 145 Ill. 61 

Iowa—Williams v. Cassidy, 23 NW 
2d 423, 237 Iowa 1042 

Mass—Bojle v. Silvester, 95 NE2d 
676. 326 Mass 549 

45. Iowa—Ewing v. Benson. 281 N 
W 197. 

Va—Major v. Price. 84 S E 2d 445, 
196 Va 526. 

66 C.J p 728 note 64. 

46. Mass—Hurlburt v. Fitzpatrick. 
67 N E 464. 176 Mass 287. 

Or—Anderson v. Morse. 222 P. 1083, 
110 Or. 39 

47. N.J —Crane v De Luca, 138 A. 
919. 104 N J.Law 167. 

48 . fiY—Green-Shrier Co. v State 
Realty A Mortgage Co. 92 NE 
98. 199 N.Y 66. 

49. Iowa—Gingerich v. Toomey, 300 
NW. 514. 

Pa—Grayboyes v. Kapner, 176 A 40. 
116 Pa Super. 44 

66 C.J. p 728 note 68. 

60. NC—Exum v. Lynch, 125 S.E 
16. 188 N.C 392. 

51. Tex—Langley v. Norris. 178 S 
W.2d 454, 141 Tex. 405, 148 ALR 
655 

Utah—Hogan v. Swayze, 237 P. 1097, 
65 Utah 380. 

58. Tex —Donaubauer v. Helnen. 
Civ.App., 132 S W.2d 166, affirmed 
Wright v. Danaubauer. 154 S.W.2d 
637, 137 Tex. 473. 

53. Wash. — Johnson v. Peterson, 264 
P.2d 237, 43 Wash.2d 816. 
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legal obligations to perform cannot constitute a con¬ 
sideration for the new agreement, 64 and a promise 
to pay one for doing what he was under a prior le¬ 
gal duty to do is not binding 66 An agreement to 
build a hotel on the land conveyed has been held 
not to be a sufficient consideration for an extension 
of time of payment. 66 In the absence of other con¬ 
sideration, an agreement on the part of the ven¬ 
dor to take less than the contract price is with¬ 
out consideration to sustain it, 57 but it has been 
intimated that a very slight consideration would be 
sufficient. 66 

Statutory presumption . Under a statute providing 
that a written instrument is presumptive evidence 
of consideration, and which places the burden of 
showing want of consideration on the person at¬ 
tacking its validity, it has been held that a written 
extension of a contract giving an option to pur¬ 
chase real estate is valid, in the absence of evidence 
showing a want of consideration, although no 
consideration is expressed. 69 

§ 117. Modification Made under Mistake of 
Law 

The parties will be relieved of modifications of the 
original contract made because of a mutual mistake of 
law, and the original contract will be enforced. 

The parties will be relieved of modifications of 
the original contract made because of a mutual 
mistake of law, 60 and the original contract will be 
enforced. 61 

§ 118. Contracts for Benefit of Third Persons 

Where a third party beneficiary neither accepted nor 


claimed a benefit under the original agreement. It has 
been held that the parties may change the terms of the 
contract. 

Where a third party beneficiary neither accepted 
nor claimed a benefit under the original agreement, 
it has been held that the parties may change the 
terms of the contract. 62 For example, it has been 
held that a purchaser who agreed to pay part of the 
purchase money to a third party, but thereafter 
agreed to pay the vendors the entire price, may not 
avoid paying the vendors the entire amount. 63 The 
execution of a substituted contract which was merely 
a redraft of the original contract without affecting 
the right of a third person thereunder to receive 
part of the purchase money has been held not to 
warrant recovery by him from the vendor on the 
ground of rescission, where no payments were made 
under the substituted contract. 64 

§ 119. Operation and Effect 

An agreement, when changed by thf mutual con¬ 
sent of the parties, becomes a new agreement governing 
the rights of the parties. 

An agreement, when changed by the mutual con¬ 
sent of the parties, becomes a new agreement gov¬ 
erning the rights of the parties. 65 Thus, the ven¬ 
dee, after an extension of time, cannot place the 
vendor m default for failure to make title on the 
date for performance under the original contract, 66 
and the vendor cannot place the vendee m default 
for failure to make payments on the date stipulated 
m the original agreement. 67 The substituted con¬ 
tract has been held to rescind, rather than waive, 
the inconsistent terms of the prior contract, 68 but 
it has been held, where the parties adjusted their 


54. NJ—Gallicchio v Jarzla, 86 A 
2d 820. 18 X J Super 206 

66 C.J p 728 note 71. 

55. Or—Cameron v. Edgemont Inv. 
Co, 41 P 2d 249. 149 Or 396 

56 . Tex —Hogan v. Crawford, 31 
Tex. 633. 

57. Mo—Tucker v Dolan. 84 SW. 
1126. 109 Mo App. 442 

5& Mo—Tucker v. Dolan, supra. 

66 C J. p 729 note 74. 

59. S D —Gira v. Harris. 86 N W 
624. 14 8.D 637. 

60. N.J—Hummer v. Buerk, 106 A. 
141. 90 N.J Eq 97. 

61. N.J—Hummer v. Buerk. supra. 
66 C J. p 729 note 77. 

68. Ala.— Corpus Juris died la 
Wolosoff ▼. Gadsden Land & Build¬ 
ing Corporation, 18 So.2d 668, 571, 
246 Ala. 628. 

ND.—Weller v. Krauth. 233 N.W. 
898, 60 N.D. 244. 

Modification of contracts for the ben¬ 


efit of third persons generally see 
Contracts S 390. 

63. N.D.—-Weller v. Krauth, supra. 

64. Cal —Thomson v. Leak, 27 P.2d 
795. 135 Cal App 544. 

Questions of fact 

Meaning of sales contract under 
which third person would receive por¬ 
tion of payments to vendor, and 
whether substituted contract amount¬ 
ed to rescission as to third person, 
are questions of fact.—Thomson v. 
Leak, supra. 

65. Cal.—Krobitzsch v. Middleton, 
165 P.2d 729, 72 Cal.App 2d 804 

[Colo—Perkins v. Union Cent. Life 
! Ins. Co.. 158 P.2d 389. 113 Colo. 
412. 

Idaho—Hagan ▼. Clyde, 97 P.2d 400, 
60 Idaho 785. 

Mich.—Todd v. Rats, 20 N.W.2d 830, 
313 Mich. Ill—Gardner v. Thomas 
R Sharp & Sons, 272 N.W. 871, 279 
Mich. 467. 

N J —Herman v. Most, 17 A 2d 155, 

1043 


125 N J Law 563—Tara Engineer¬ 
ing Corp v City of Newark, 42 A. 
2d 632. 136 N J Eq 453. 

Okl —Craig v. Chisholm, 82 P.2d 986, 
183 Okl. 398. 

Tex —Michael ▼ Busby, 162 S.W 2d 
662, 139 Tex. 278—Griffith v. Baker, 

107 SW.2d 371, 130 Tex. 17. 

Utah —Naylor v. Jolley, 111 P.2d 

142, 100 Utah 130. 

ft—Thomas ▼. Johnson, 187 A. 875, 

108 Vt 363. 

66 C.J. p 729 note 80. 

Purpose of modlfioatloa 

A contract for sale of land as mod¬ 
ified must be interpreted in light of 
its purpose—Smelo v. Girard Trust 
Co. 45 A 2d 264, 158 Pa.Super. 473. 

66. Ala—Nicolopoolos v. Hill, 117 
So. 185. 217 Ala. 589. 59 A UR. 185 

NJ.—Dooley v. Kushin, 146 A. 208. 
105 N.J.Law 595. 

67. Ala.—Nicolopoolos ▼. Hill, 117 
So. 185, 217 Ala. 589, 59 A.L R. 185. 

68. Md.—James U Kernan Co. ▼. 
Cook. 159 A. 256, 162 Md, 137. 
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differences by a subsequent agreement, because of in legal effect an entering into a new agreement, 77 

fraud entering into the original contract, that the but where a subsequent agreement extending time 

original contract, not having been set aside, is not does not mention time as being of the essence, a 

superseded by the subsequent contract. 69 Where provision in the original contract that time is of 

the parties to an existing contract for the sale of the essence remains in effect; 76 and a provision 

land enter into a new contract, completely covering of the original agreement that time is of the es- 

the same subject matter, but containing terms in- sence, if waived, may be restored by provisions 

consistent with those of the earlier contract, in the of a supplemental agreement. 76 The effect of a 

absence of a contrary intent expressed in the new modification removing the time limit within which 

agreement 76 the rights of both parties under the the former contract was to have been performed has 

original contract terminate, 71 and it is presumed to been held to be that the contract should be carried 

operate as a mutual release of the parties 72 and out in a reasonable time, 66 and a period of several 

constitute a general and final settlement of their years has been held not to be a reasonable time. 61 

differences. 76 A supplemental contract recogniz- If the parties honestly and in good faith differ 

ing a former agreement for the sale of land has as to the length of the extension, the vendee has 

been held not to affect the rights of the parties aris- a reasonable time within which to perform the 

ing from unchanged items of the original contract. 74 original agreement. 62 

The reexecution of a contract for the sale of land, 

to correct a mistake in the name of the vendor cor- Failure to make tv™*. m consideration of 
potation, has been held not to consummate a new wh,ch an extension of time was panted does not 
contract. 76 The parties to a modified agreement make the extension agreement void,** and tender of 

may, by their conduct, show that they intended to the amount a S reed on nced not be made whcrc thc 

keep it alive subsequent to the expiration date of the vendor has informed the purchaser he will not ac- 

contract. 7 * cept it.* 4 

Modification as to time. A modification of the Preliminary negotiations. As a general rule the 
contract as to the time of payment, where time is preliminary negotiations between the parties prior 

of the essence of the contract, has been held to be to the written contract are presumed to be merged 

essence could be waived by agree¬ 
ment or by conduct of parties—D1 
Giuseppe v. Di Giuseppe, 96 A.2d 874, 
873 Pa. 556. 

78. Iowa —Schwab v. Roberta, 263 
N.W 19. 220 Iowa 958 

Md—Levy v Baetjer, 81 A.2d 644, 
198 Md 240 

Wash—Ballard v. Cox, 75 P.2d 126, 
193 Wash. 299. 

79. Cal —Krobitzsch ▼. Middleton. 
165 P.2d 729. 72 Cal App 2d 804 

80. Ky.—Glenn v. Lowther. 298 S.W. 
947, 219 Ky. 388. 

N.D—Jensen v. Pingel, 257 N.W. 2. 
65 N.D 209. 

Where original contract provided 
that title should close on a certain 
date, a supplementary agreement 
made after that date extending time 
for closing the contract to a later 
date was held not to indicate that 
time was of the essence.—Paradiso v. 
Mazejy. 69 A.2d 16, 8 N.J. 110. 

8L Ky—Glenn v. Lowther, 293 S 
W. 947. 219 Ky. 883. 

82. N.T.—Baumann v. Pinckney, 28 
N.1D. 916, 118 N.T. 604. 

88. N.C.—Crawford v. Alla* 127 S. 
EL 521, 189 N.C. 434. 

84b Minn.—Schultz v. Union Central 
Life Ins. Co* 271 N.W. 249, 1" 
Minn. 13L 
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69. Tex—United Land A Irrigation 
Co. t. Fleming, Com.App., 239 SW. 
610. 

70. Mich—Joseph v. Rottsch&fer, 
227 N.W. 784. 248 Mich. 606. 

66 C.J. p 729 note 85. 

7L Or.—Dorsey v. Tisby, 234 P.2d 
567. 192 Or 163—Hughes v. Helzer. 
185 P.2d 537, 182 Or. 205. 

66 C.J. p 729 note 86. 

72. DC.—Bailey v. Gordon, 8 F.2d 
672. 56 App.D.C. 30. 

73. D C.—Bailey v. Gordon, supra. 

74b N.T.—Green-Shrier Co. v. State 
Realty A Mortgage Co.. 92 N.EL 98, 
199 N.T. 65. 

66 C.J. p 729 note 89. 

Fro vision for notioo of default 
Supplemental agreement granting 
extension of sixty days for paying 
installments then In default under 
contract to purchase land and provid¬ 
ing that should purchaser fail to 
comply with any terms of supple¬ 
mental agreement, the sixty days* no¬ 
tice of default provided for in origi¬ 
nal contract should become immedi¬ 
ately operative to same extent as 
though personally served and receiv¬ 
ed by purchaser, dispensed with the 
neoesslty of a further sixty day no¬ 
tion of default when purchaser failed 
to pay peat-due Installments within 
extension period.—KroMtssch v. Mid¬ 


dleton, 165 P 2d 729. 72 Cal App 2d 
804. 

Provision for forfeiture 

Where contract for sale of land 
making provisions for forfeiture on 
failure of purchaser to perform cer¬ 
tain agreements was supplemented by 
letter which was understood to be 
part of contract and which provided 
additional remedy to which vendors 
at their election might resort, letter 
not being in conflict with original 
provisions and merely supplying ad¬ 
ditional remedy, did not eliminate 
forfeiture provisions of original con¬ 
tract—Armstrong v. Llano Del Rio 
Co., 71 P 2d 654, 41 N.M. 509. 

75b Colo—Wellington Realty Co. v. 
Gilbert. 131 P. 803, 24 Colo.App. 
118. 

78. Minn—Schultz v. Union Central 
Life Ins. Co.. 271 N.W. 249, 199 
Minn. 131. 

77. Utah —Loch wits v. Pine Tree 
Min., etc., Co., 108 P. 1128, 37 Utah 
849. 

Mxteaaloa Md waAver by oral agree- 

Even though agreement for sale of 
real estate provided for settlement 
on or before a specified date and fur¬ 
ther provided that time was to be of 
essence of agreement, time for settle¬ 
ment could be extended by oral agree¬ 
ment and provision making time of 
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in the written agreement. 85 This rule, however, » sions in an agreement of sale not intended by the 
does not apply to independent covenants or provi- | parties to be incorporated in the deed. 86 

VL ABANDONMENT, RESCISSION, OR FORFEITURE OF CONTRACT 

A. ABANDONMENT 


§ 120. In General 

Either party to a contract for the sale of land may 
abandon hit righto under it. 

The rights of either party under a contract of 
sale may be lost by abandonment and become ex¬ 
tinguished thereby. 87 A relinquishment m writing 
is not necessary, 88 since abandonment may be de¬ 
duced from circumstances or a course of conduct 
clearly evincing an abandonment thereof, 86 or the 
abandonment may be by parol, 60 where the contract 
is unrecorded 61 Nevertheless the acts constituting 
such abandonment must be positive, unequivocal, 
and inconsistent with the continuance of the con¬ 
tract. 92 A statute providing that a vendor may ter¬ 
minate a contract to convey by the service of notice 
in a prescribed manner does not prevent a loss of the 
vendor’s rights by abandonment 68 


Consideration . A voluntary abandonment of an 
agreement to acquire an interest m land may be had 
without consideration paid or received. 64 

§ 121. What Constitutes Abandonment 

a. In general 

b. On part of vendor 

c. On part of purchaser 

d. Mutual abandonment 

a. In General 

Abandonment will not be presumed but must be 
clearly shown. 

In order to constitute abandonment there must 
be shown a clear intention of the parties to abandon 
the contract, 95 and the court need not presume an 
abandonment on slight proof, 66 since there is no 


S5. 0&—Thompson ▼ Arrington. 72 

S E 2d 293. 209 G&. S4S. 

Iowa— Darragh v Knolk. 254 NW. 
22. 218 Iowa 686 

Kan — Beck v. Megll. 114 P 2d 305. 
153 Kan 721. 135 ALU 1124- 
Brant v. Nelson. 83 P 2d 684. 148 
Kan. 534. rehearing denied 85 P 2d 
38. 149 K&n. 1 

If J —Tara Engineering Corp v City 
of Newark. 42 A 2d 632, 136 N J Eq 
463 

Pa —Hosier v. Sun Oil Co.. 190 A. 718, 
326 Pa. 411. 

Tenn—Sloan v. Veasey-Clarke Co. 7 
TennApp 80 

Wis —Strelow v. Bohr. 290 N.W 603. 

234 Wis 170. 

06 C J. p 730 notes 96. 97 

Aimunt to divlds profit os mill 

Oral contract by purchaser to di¬ 
vide with vendor the profits from re¬ 
sale was not merged In deed but was 
merged In written agreement of sale 
and where written agreement did not 
refer to the oral contract or its terms, 
vendor could not recover share of 
profits —Berman v. Geller. 90 N E 2d 
843. 325 Mass. 277. 

M. Pa.—Caveny ▼. Curtis, 101 A. 
852. 257 Pa. 576. 

57. Okl.—Asher v. Hull, 250 P.2d 
666. 207 Okl. 478. 

Or.—Hull v. Clemens, 267 P.2d 225, 
200 Or. 532. 

'Tex.—Pugh v. Clark, Civ.App., 228 S. 
W.2d 980, error refused no reversi¬ 
ble error—Murray v. Powell. Civ. 
APP- 155 8.W.24 847—Corpus Juris 


cited In Myers v Crenshaw, Civ. 
App. 116 S W 2d 1125. 1134 
66 C J p 730 note 1. 

Acquiescence of one party in aban¬ 
donment by other as constituting 
rescission see infra f 124. 

88. Mich.—Annett ▼. Stout. 34 NW. 
2d 42. 322 Mich. 457 

N D —Mahon v. Leech, 90 N.W 807, 
11 ND 181. 

Tex —Murray v. Powell, Civ.App, 
153 S W 2d 347. 

89. Ark.— Corpus Juris cited in 
Wallace v. Johnson, 234 S W 2d 
49. 55. 217 Ark. 878 

Cal—Evans v. Rancho Royale Hotel 
Co. 250 P.2d 283, 114 Cal App 2d 
503— Corpus Juris cited in Martin 
v. Butter. 209 P.2d 636, 638, 93 
Cal App 2d 562. 

Ky—Twyford v. Twyford, 243 SW. 
2d 930. 

Mich—Annett v. Stout 34 N.W.2d 42. 
322 Mich 457. 

Okl — Corpus Juris cited in Asher ▼ 
Hull. 250 P.2d 866, 871, 207 Okl 
478. 

66 C.J. p 730 note 5. 

90. Cal.—-Evans ▼. Rancho Royale 
Hotel Co.. 250 P.2d 283, 114 Cal 
App. 2d 503— Corpus Juris died in 
Martin v. Butter, 209 P.2d 636, 638. 
93 Cal.App 2d 562. 

Md. C orpus Juris oited in Glbula v. 

Sause. 194 A. 826, 829, 173 Md. 87. 
Okl.— Corpus Juris cited In Asher v. 
Hull. 250 P.2d 866, 871, 207 Okl. 
478. 


Tenn—Walker v. Wood. 213 SW.2d 
523. 31 Tenn App 196 
Tex —Murray v. Powell. Civ.App, 153 
S W 2d 347. 

Wyo —Gaido v. Tysdal. 235 P.2d 741. 

68 Wyo 490. 

66 C J p 730 note 4. 

91. Neb—Wiiest v Pounds. 8 N.W. 
2d 211. 142 Neb 882—Tate v. 

Krentz. 257 N.W. 495, 128 Neb 68. 

98. N.C.—Bell v. Brown. 42 S.E.2d 

92. 227 NC. 319 

Tex —Grossman v Liedeker, Civ. 
App, 202 S W 2d 267. reversed on 
other grounds 206 SW.2d 232, 146 
Tex. 308 

66 C.J p 730 note 5. 

Here oral agreement 

For written contract for sale of 
land to be abandoned without writ¬ 
ing. there must be positive and un¬ 
equivocal acts and conduct inconsist¬ 
ent with original contract, not mere 
oral agreement of parties.—Gaido ▼. 
Tysdal, 235 P.2d 741, 68 Wyo. 490. 

93. Minn—Enkema ▼. McIntyre, 161 
NW 587, 136 Minn. 293—Mathwig 
v Ostrand, 157 N.W. 589, 132 Minn. 
346. 

94. Tex —Daugherty v. Roasberry, 
Civ App., 229 S W. 924, error re¬ 
fused. 

96. Ill—Kennedy v. Neil, 165 N.H. 
148, 333 111. 629—M&cy v. Brown, 
158 N.E. 216. 226 Ill. 556. 

96. Ill.—Kennedy v. Nell, 165 NJB. 
148, 333 Ill. 629—Macy ▼. Brown, 
156 N.SL 316. 326 111. 556. 
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presumption in favor of a waiver of a contract for 
the sale of land.* 7 The burden of proving aban¬ 
donment is on the party asserting it. 98 Whether or 
not an abandonment is shown is largely a question 
of fact. 99 Where one party to a contract, by his 
conduct or misconduct, shows a fixed intention to 
abandon it, the other party is justified in treating 
it as abandoned. 1 

b. On Part of Vendor 

A refusal of the vendor to carry out the agreement 
or conduct amounting to a repudiation of the contract 
constitutes abandonment, but a mere intention to aban¬ 
don Is insufficient. 

A refusal by the vendor to carry out the agree¬ 
ment may be treated by the purchaser as an aban¬ 
donment, 2 and he abandons the contract when he 
enters on the land and sells it to another, 3 or mort¬ 
gages the property to another without the consent 
of the vendee and brings an action to quiet title, 4 
or suffers the land to be sold under a previous lien 
and receives a sum of money for failing to defend 
the suit. 5 A conveyance by the vendor to another, 
which places the property beyond the power of the 
vendor to comply with the terms of his contract of 
sale, 8 or amounts to a repudiation of it, 7 or places 
a substantial burden on the purchaser not assumed 
by him m the contract, 8 may be treated by the pur¬ 
chaser as an abandonment of the contract by the 
vendor; but, if the conveyance made has the effect 
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of transferring title to another, who has received 
it with knowledge of the existing contract, 9 or where 
such conveyance does not place it beyond the power 
of the vendor to perform his part of the contract, 1( > 
or where the title is transferred in the nature of 
security for an obligation assumed by the purchas¬ 
er, 11 the vendee has no right to regard the con¬ 
tract as abandoned. A mere intention on the part 
of the vendor to abandon the contract does not 
amount to an actual abandonment and justify the 
purchaser as treating the contract as at an end. 12 
It has been held that a vendee, on receiving an un¬ 
warranted notice from the vendor that the contract 
was terminated, may consider the contract aban¬ 
doned. 13 A service of notice of forfeiture pursu¬ 
ant to the terms of the contract is not an abandon¬ 
ment, 14 but according to some authority, a failure 
to serve notice of forfeiture shows an abandonment 
of the contract. 15 

c. On Part of Purchaser 

In order to constitute abandonment, the purchaser’* 
conduct must be clearly inconsistent with the continu¬ 
ance of the contract. 

Conduct on the part of the purchaser which is not 
inconsistent with the continuance of the contract in 
full force and effect does not amount to an abandon¬ 
ment. 16 A proposal by the vendor to modify the 
existing contract, to which the purchaser makes no 
reply, has been held not to be an abandonment of 


97. Ill.—Kennedy v. Nell, 165 NE 
148. 335 Ill. 629—Macy v. Brown. 
158 N E 216, 326 Ill 556. 

Abandonments abhorrent 

Abandonments of contracts for 
sale of realty are abhorrent to the 
law, and all intendments are against 
such abandonments —S tockmen’s 
Supply Co. v. Jenne, 237 P.2d 613, 72 
Idaho 57. 

98. Iowa.—Fulton v. Chase. 37 N 
W.2d 920. 240 Iowa 771 

Circumstaaoes held to show abandon¬ 
ee! —Martin v. Butter, 209 P 2d 636, 
93 CaLApp 2d 562 

99. Ark—Corpus Juris died in 

Wallace ▼. Johnson, 234 S.W 2d 49, 
55. 217 Ark. 878. 

Cal.—McWhinney v. Ewers, 297 P. 

42, 112 Cal App. 448 
Okl.—Corpus Juris cited in Asher v. 
Hull, 250 P.2d 866, 871, 207 Okl. 
478. 

1. Tex —Moore v. Middleton, Com. 
App, 12 S.W.2d 995. 

S. Conn.—Nothe v. Nomer, 8 A. 134, 
54 Conn 326 

9m Cal.—Allen v. Chatfleld. 156 P. 

47, 172 Cal. 60. 
if C.J. P 731 note 15. 


14L Iowa—Nielson v. Benedict, 194 
NW 83. 196 Iowa 173 

Sm Miss.—Sims v. Boaz, 19 Miss 
318 

6. Utah —Foxley v. Rich, 99 P 666, 
35 Utah 162 

7. Utah—Foxley v. Rich, supra. 

8. Utah—Foxley v Rich, supra. 

9. Utah—Foxley v. Rich, supra. 
IOi. Utah —Foxley v. Rich, supra. 

11. Utah—Foxley v. Rich, supra 

12. Ala—Donaldson v. Waters, 30 
Ala 175 

66 C J. p 731 note 24. 

13. Cal — Lemle v. Barry, 183 P. 148, 
181 Cal 6. 

14. C&l—Rea v. Security Trust A 
Savings Bank, 19 P.2d 267, 129 Cal. 
App. 663. 

15. Iowa.—Wright v. Swlgart, 154 N. 
W. 938, 172 Iowa 743. 

16. Neb — Corpus Juris cited In 
Lang v. Todd, 28 N.W.2d 434, 437, 
148 Neb 726. 

N.C.—Boone v. Drake, 13 S.H. 724, 
109 N C. 79. 

Conduct held not to show abandon. 

(1) A mere statement by a vendee, 
In a contract for conveyance of real 
estate made prior to breach by him, 
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to the effect that he cannot and will 
not perform on the date of perform¬ 
ance or thereafter does not constitute 
an abandonment of his rights In such 
real estate —Lang v. Todd, 28 N W 2d 
434. 148 Neb 726. 

(2) A mere attempt to secure a re¬ 
duction of the price is not abandon¬ 
ment —Lang v. Todd, supra. 

(3) Failure of purchaser to per¬ 
form in the face of vendor's refusal 
to deliver deed based on insufficient 
reason is not abandonment—Dick v. 
Vogt, 162 P 2d 325. 196 Okl. 66 

(4) Purchaser's failure to demand 
deed was not abandonment of right 
thereto, in absence of contract stipu¬ 
lation as to time for delivery of deed 
—Karr v. McAvoy, 28 P.2d 118, 175 
Wash. 634. 

(5) Other conduct held not to show 
abandonment. 

Ark—Weaver v. Gilbert. 218 S.W 2d 
353, 214 Ark 800. 

Idaho —Stockmen’s Supply Co. ▼. 

Jenne. 237 P 2d 613, 72 Idaho 57. 
Ky.—Sullivan v. Esterle. 268 S.W 2d 
919. 

Mich—Tlley v. Chapman, 30 N.W.2d 
824, 320 Mich. 173 

Okl —Alfrey v. Richardson, 231 P- 
2d 863. 204 Okl. 473. 

66 C.J. p 731 note 28 [a]. 
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the contract by him. 17 An offer by the purchaser to 
do more than the contract requires, made to persuade 
the vendor to perform 18 or to vary minor details of 
the original contract, 19 is not an abandonment. 
Mere failure to pay the purchase price as provided 
by the contract does not of itself constitute an aban¬ 
donment; 20 nor does mere lapse of time or delay 
by the purchaser in asserting his claim. 21 What con¬ 
stitutes a reasonable time for the vendee to assert 
his rights under an executory contract of sale of 
property, and what lapse of time would constitute 
an abandonment have been held to rest within the 
sound discretion of the court. 22 The continuance 
of the possession under the contract by the vendee 
has been held to be conclusive proof that the con¬ 
tract has not been abandoned. 23 

Abandonment by the purchaser is shown, how¬ 
ever, where he positively and absolutely refuses 
to perform the conditions of the contract, 24 as by a 
failure to make payments due, accompanied by other 
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circumstances, 26 or brings an adverse action against 
the vendor, 20 or where he abandons possession and 
makes no claim until a number of years later when 
the property has risen greatly in value, 27 or where 
by his conduct he clearly shows an intention to aban¬ 
don the contract. 28 

As a general rule whether or not the purchaser’s 
acts and conduct amount to an abandonment of the 
contract is a question for the jury; 29 but such 
acts and conduct may be so decisive and unambigu¬ 
ous as to justify the court in deciding the question 
as a matter of law. 30 

d. Mutual Abandonment 

The making of an entirely new contract by the par- 
ties or other conduct may constitute mutual abandon¬ 
ment. 

The parties to an agreement for the purchase of 
realty may mutually abandon it. 31 Where the par¬ 
ties make an entirely new contract, containing no 


17. NJ—Wheaton ▼. Collins, Ch, 
84 A 271. 

18. Tex —Grossman v. Liedeker, Civ 
App, 202 S W 2d 267. reversed on 
other grounds 206 S W 2d 232, 146 
Tex 308 

19. Ark—Wheatley v Drennen, 189 
S W 2d 926, 209 Ark 211 

20. Iowa—Fulton v Chase. 37 N W 
2d 920. 240 Iowa 771—Westercamp 
v Smith. 31 NW2d 347, 239 Iowa 
705—Lake v Bernstein. 246 N W. 
790, 216 Iowa 777, 102 A L.R 846. 

21. NC —Bell v. Brown, 42 S E 2d 
92, 227 N.C. 319 

22. Neb—Kesterson ▼. Marsh, 185 
N W. 346, 107 Neb 202 

IspM of that hold unreasonable 

Fla —Rosenthal v. Largo Land Co , 
200 So. 233, 146 Fla. 81. 

•66 C.J. p 732 note 38 [a]. 

23. N.T.—Schultz v. Busendorf, 191 
NTS. 629, 117 Misc 405 

66 C J. p 731 note 31. 

24. US.—Wuchner v. Goggin, C.A 
Cal, 175 F 2d 261. 

Ala— Corpus Juris cited in Mitchell 
v. Walker, 179 So. 633, 635, 235 Ala 
458. 

•Cal—Kelso v. Ulrich, 166 P.2d 407, 
67 Cal.App.2d 698—Fisher v. Chaf¬ 
fee. 121 P.2d 51. 49 Cal.App.2d 97. 

Mich.— Corpus Juris cited In Tlley v. 
Chapman. 30 N.W.2d 824, 826, 320 
Mich. 178— Corpus Juris quoted in 
Dundas v. Foster, 274 N.W. 731, 
732. 281 Mich. 117. 

66 C.J. p 732 note 82. 

25. Mich.— Corpus Juris olted in 
Tlley v. Chapman, 80 N.W.2d 824, 
826, 820 Mich 178— Corpus Juris 
quoted In Dundas ▼. Foster, 274 N. 
W. 721, 782. 281 Mich. 117. 


Particular additional circumstances 

(1) Acceptance of a lease of the 
premises or acquiescence in a status 
as tenant of the vendor or his suc¬ 
cessor combined with failure to make 
payments 

Ark —Wallace v Johnson, 234 S W 

2d 49. 217 Ark 878 

Mich—Dundas v Foster, 274 NW. 

731. 281 Mich 117 
66 CJ p 732 note 33 [a] (3). 

(2) Purchase of other property by 
the purchaser combined with failure 
to make payments under the con¬ 
tract—Narut v Williams, 292 NW. 
336. 293 Mich 376. 

(3) Where vendor of land claiming 
right to sell under will of his wife 
making him a life tenant with abso¬ 
lute power of sale was restrained 
from completing his contract by re¬ 
maindermen on ground of vendor's 
incompetence, purchaser's actions in 
failing to pay any amount under the 
contract, executing a second written 
purchase contract with the remain¬ 
dermen for the same land, and sur¬ 
rendering up his original contract to 
the remaindermen —Rippel v Rip- 
pel. Ohio Prob, 78 N E 2d 902 

(4) Purchaser’s failure to make 
any payment under contract to pur¬ 
chase land for over five years and his 
failure to comply with supplemental 
agreement —Swanson v. Madsen, 18 
N.W 2d 217, 146 Neb. 815. 

(5) Vacating the premises in ad¬ 
dition to failure to ’IHBKfi payments. 
—Wenzel v. Roberts, 294 N.W. 871, 
236 Wis. 315. 

(6) Where a purchaser, having ob¬ 
tained a loan too late to make pay¬ 
ment on the contract, uses the pro¬ 
ceeds for another purpose.—Mitchell 
v. Walker. 179 So. 633, 235 Ala. 458. 
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(7) Other additional circumstances 
see 66 C J. p 732 note 33 [a]. 

26. Tex—Hams County Inv. Co. v, 
Davis, Civ App, 230 S.W. 761. 

66 C J. p 732 note 34. 

Condemnation proceedings 

Institution of condemnation pro¬ 
ceeding by Grand River Dam Author¬ 
ity to acquire premises which had 
been subject of written contract of 
sale between condemnee and con¬ 
demnor, at stipulated consideration, 
constituted an abandonment of the 
contract by the condemnor—Grand 
River Dam Authority v. Simpson. 
136 P 2d 879. 192 Okl. 338. 

27. N D.—Raasch v. Goulet, 223 N. 
W. 808. 57 N D 674. 

66 C J p 732 note 35 

28. Mich —Corpus Juris cited lu 
Tiley v. Chapman. 30 N.W 2d 824, 
826. 320 Mich 173—Corpus Juris 
quoted in Dundas v. Foster, 274 N. 
W. 731, 732, 281 Mich. 117. 

Conduct held to show abandonment 
Ill —Juliano v. Feibel, 99 N.E 2d 591, 
343 Ill.App. 517. 

Neb—Tate v. Krentz, 257 N.W. 495, 
128 Neb. 68. 

66 C J p 732 note 36 [a]. 

29. Mich.— Corpus Juris cited la 
Tiley v. Chapman, 30 NW.2d 824, 
826, 320 Mich. 173— Corpus Juris 
quoted la Dundas ▼. Foster, 274 N. 
W. 731, 732, 281 Mich. 117. 

Pa.—Colt v. Seldeii, 5 Watts 525. 

30. Mich— Corpus Juris cited in 
Tiley ▼. Chapman. SO N.W 2d 824. 
826, 320 Mich. 173 Corp u s Juris 
quoted !m Dundas v. Foster, 274 N. 
W. 731, 732, 281 Mich. 117. 

Pa.—Colt v. Selden. 5 Watts 625. 

31. Tex.—Sachs v. Goldberg; Civ. 
App., 159 aw. 92. 
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reference to the former agreement, the original con¬ 
tract will be considered abandoned. 82 A sale of 
the property by the vendor to another without ob¬ 
jection from the vendee has been held to be a mu¬ 
tual abandonment of the contract. 83 Under a con¬ 
tract requiring concurrent performance, inability 
of the vendor to perform at the time required, and a 
repudiation of the contract by the purchaser, have 
been considered an abandonment of the contract. 34 
According to some authority if neither party to the 
contract takes an affirmative step to default the 
other within a reasonable time the court will consid¬ 
er the contract abandoned. 36 A subsequent agree¬ 
ment for the return of the deed and of the consid¬ 
eration has been held to be a mutual abandonment 36 

§ 122. Effect of Abandonment 

On mutual abandonment each party la entitled to be 
restored to the status quo as far as possible. When one 
party abandons the contract the other has a choice 
of remedies. 

If a contract for the sale of land has been mu¬ 
tually abandoned, it cannot be revived without the 


consent of both parties, 37 and each party is en¬ 
titled to be restored as far as possible to the status 
quo. 33 Where one of the parties has abandoned the 
contract, the other thereupon has a choice of reme¬ 
dies. 39 He may stand on his contract, refusing as¬ 
sent to his adversary’s attempt to rescind it, and sue 
for a breach, 40 or, in a proper case, for a specific 
performance, 41 or he may acquiesce in its abandon¬ 
ment and treat the contract as rescinded, 42 and thus 
effect a dissolution of the contract by the mutual 
and concurring assent of both parties. 43 He may 
not, however, treat the contract as abandoned by 
the other party and at the same time enforce its ob¬ 
ligations. 44 Where there are separate contracts as 
to all the property, it has been held that the pur¬ 
chaser’s failure to enforce some of the contracts 
is not an abandonment of the remainder. 46 It has 
been held that where a purchaser unilaterally aban¬ 
dons his rights under the contract, he has no right 
to compel performance on tender of the purchase 
price, even though the vendor obtained a judgment 
by confession for the purchase money, but the judg¬ 
ment must be satisfied of record. 43 


B. RESCISSION OR FORFEITURE 

1. In General 


§ 123. Necessity for Rescission in Toto 

Generally, a contract for the sale of land must be 
rescind*! In toto, but partial rescission may be allowed 
where necessary to do equity, or where the contract 
Is severable. 


In accordance with the rule applicable to contracts 
generally, discussed in Contracts § 416, a rescission 
of an entire contract for the sale of land, 47 whether 
by the vendor 48 or the purchaser, 49 must be in toto. 


32. Tex.—Weaver v. Propst, Civ. 

App., 28 S W.2d 872. 

S3. Iowa.—Miller v. McConnell, 161 
N.W. 461. 

34. S.D—Benton v. Davison, 212 N. 
W 500. 51 S.D. 91. 

35. S D.—Weitzel v. Deyson. 121 N 
W 868. 23 S.D. 367. 

66 C J. p 733 note 44. 

38. Tex.—Rutherford v. Nichols, 
Civ App, 253 S W 2d 306, error re¬ 
fused no reversible error. 

37. N.T.—Friess v. Rider, 24 NT. 
367, 82 Am D 308 

sa Ark —Corpus Juris cttsd la 
McKinney v. Jones, 198 S W.2d 415, 
417, 210 Ark. 912. 

Iowa.—Wright v. Swigart, 154 N.W. 
938, 172 Iowa 743. 

Md—Malin ▼. Robinson, 70 A.2d 51, 
194 Md. 104. 

Md.—Corpus Juris cited la Gibula v. 

Sause, 194 A. 826. 829. 173 Md. 87. 
33. N.Y.—Graves v. White, 87 N.Y. 
463. 

40, HI.—Bannister v Read. 6 Ill 92. 
N.Y.—Graves ▼. White, 87 N.Y. 463. 

41. N.Y.—Graves v. White, supra. 


42. NY—In re De Stuers* Estate, 
99 N.Y S 2d 739. 199 Misc. 777. 

66 C J p 733 note 51. 

Aooeptaau>e of abandonment not “re- 
setsstoa" 

Purchaser's “abandonment" of con¬ 
tract for sale of land on vendors' 
failure to execute deed to purchaser 
as provided in contract is not tech¬ 
nically a rescission, but is merely the 
acceptance of the situation which the 
wrongdoing of the vendors has 
brought about—Rolling v. Martin, 7 
N E 2d 527, 103 Ind.App. 318 

43. N.Y.—Graves v. White, 87 N.Y. 
463. 

44b Ga—Corpus Juris cited la 

Feagin v. Georgia-Carollna Inv. Co, 
11 S IS 2d 813, 815, 63 Ga App. 616. 
66 C J. p 733 note 63. 

of termination 

A party who has repudiated the 
contract cannot rely on the provi¬ 
sions of the contract governing the 
manner of its termination.—Fisher v. 
Chaffee, 121 P.2d 51, 49 CaLApp.2d 
97. 

45. Ky.—Hazard Coal Corporation ▼. 
Getaz, 29 S.W.2d 573, 234 Ky. 817. 
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[48. Or—Hull v Clemens, 267 P 2d 
225. 200 Or 533 

47. N M —Corpus Juris cited la Ap¬ 
plication of Dasburg, 113 P 2d 669, 
674, 45 NM 184 

Tex —Pepper v Continental State 
Bank of Big Sandy. Civ.App. 60 S 
W.2d 1089, reversed on other 
grounds Continental State Bank of 
Big Sandy v. Pepper, 106 S W 2d 
654, 130 Tex 1. 

48. Colo.—Cole v. Smith, 68 P. 1086, 
26 Colo 506 

66 C J p 733 note 56. 

Placing purchaser in statu quo and 
restoring consideration see infra I 
137. 

49. Me —Getchell v. Kirkby, 92 A. 
1007, 113 Me. 91. 

66 C J. p 733 note 57. 

Placing vendor in statu quo and re¬ 
storing consideration see infra 9 
170. 

Agreement for repurchase 

Where vendor for certain price for 
entire tract sold certain tract and 
expressly guaranteed that vendor 
would repurchase tract If money re¬ 
alized from aalc of citrus crops for 



VENDOR & PURCHASER f§ 123-124 


91. ^C. J. S. 

Thus, neither party to the contract will be allowed 
to affirm as much of the contract as is advantageous 
to him and enjoy all its benefits, and disaffirm and 
reject that which is burdensome. 60 Also, it has been 
held that there cannot be a partial rescission of the 
contract to the prejudice of innocent third persons. 61 
However, according to some authority, the rule 
is equitable and ceases to operate where equity re¬ 
quires it to do so. 62 Under this rule it has been 
held that where there is fraud entering the sale 
as to part of the land, the vendee can rescind the 
tainted part, and enforce the remainder of the con¬ 
tract. 62 On the other hand, where the contract is 
severable, one party may rescind m part and affirm 
in part. 64 

$ 124. Rescission by Mutual Consent 

a. In general 

b. Oral agreement to rescind 

c. Implied agreement to rescind 


d. Requisites and validity of agreement to 

rescind 

e. Rescission of agreement to rescind 
a. In General 

The parties to a contract for the sale of land may 
rescind It, if its termination causes no injury to inno¬ 
cent third persons. 

An executory contract for the sale of land may 
be rescinded by mutual consent of the parties, 66 
either by novation or simple agreement, where they 
continue to occupy their original relations. 60 
Whether or not there has been a rescission of the 
contract has been held to be a question of fact 67 
for the jury 62 In determining whether there has 
been a rescission the existing relations of the par¬ 
ties must be considered. 60 Where such rescission 
is attempted to be made by mutual agreement, there 
must be mutual assent to the rescission, 60 and an un¬ 
accepted offer to rescind is not a rescission of the 
contract. 61 The agreement may be by parol, as dis- 


certain number of years did not equal 
expense Incurred in the purchase of 
land and raising of crops, and the 
number of crops which should be 
harvested varied with the value of 
each acre of land, contract was en¬ 
tire and not severable, and vendor 
could not be required to repurchase 
any quantity of the property less 
than that convened to the purchaser 
In first Instance—Cowan v Orange 
Belt Securities Co. 194 So 489. 142 
Fla. 194. 

Fraud with respect to portion con¬ 
veyed to third person 

Where alleged fraud related only 
to part of tract con\eyed to another 
at request of purchaser of entire 
tract, purchaser could not rescind 
with respect to portion conveyed to 
him —Woodlawn Theatre v. Continen¬ 
tal Securities Corp of Alabama, 185 
8o. 763. 237 Ala. 88. 

80. N. Y —Lewis v. McMillen. 41 
Barb. 420. 

Action for abatement of prioe 

Purchaser's complaint, seeking per¬ 
formance of contract to sell realty in 
so far as obtaining title was con¬ 
cerned. and asking that price be abat¬ 
ed because of vendor's fraud, there¬ 
by in effect seeking to affirm the con¬ 
tract in part and rescind it in part, 
would not lie. since law does not 
sanction such a remedy—Prasuhn v. 
Alfke. 11 N.E 2d 1000, 106 IndApp. 
600. 

•!» Tex.—John M. Bonner Memorial 
Home v. Collin County Nat. Bank, 
122 S.W. 430. 57 Tex Clv.App. 313. 
88. Wis —-Mills v. Morris, 146 N.W. 

339. 166 Wis. S3. 

36 C.J. p 733 note 60. 

83. Wis.—Mills v. Morris, supra. 

36 CLJ. p 734 note 6JL 


54. W Va.—Dorr v. Midelburg. 65 S 
E 97. 65 W Va. 778. 23 LRA ,N.S. 
987 

66 C J p 734 note 62 
Availability of specific performance 
for partial performance see Specific 
Performance 5 21. 

55. Ill.—Forest Preserve Real Es¬ 
tate Improvement Corp v. Miller. 
41 N E 2d 526. 379 Ill. 375 

Or —Grider v. Turnbow. 94 P 2d 285. 
162 Or 622. 

Tex —Glover v Donohoo. Civ App., 
197 S.W 2d 531—Cararas v Butts, 
Civ App , 84 S W 2d 519, error dis¬ 
missed. 

66 C J p 734 note 63. 

Besclsstoa held shown 

Ark—Williams v. Jones. 186 S.W 2d 
160. 208 Ark. 303 

Mich—Denier & Denier Land Co. v. 

Eby. 269 N.W. 203, 277 Mich. 360. 

66 C J p 734 note 63 [a]. 

66. Tex—Hill v. Hoeldtke, 117 S.W. 
217, 54 Tex Civ App 201. 

57. Ind —Rolling v. Martin. 7 N.E 
2d 527, 103 IndApp 318 

66 C J. P 734 note 66. 

58. Tex.—Farr v. Moreland, Civ. 
App, 197 SW.2d 3S6—Stinson v. 
Sneed. Civ.App., 163 S.W. 989. 

59. Wash—Van Keulen v. Sealand- 
er, 49 P.2d 19, 183 Wash 634. 

60 . Ill.—Tucker v. Beam, 98 N.E.2d 
871. 343 Ill App. 290. 

66 C.J. p 734 note 67. 

61. Ohio—Miller v. Bates, 162 N.E. 
781. 29 Ohio App. 7. 

66 C.J. P 734 note 68. 

Offer and soesptsuos 
Mailing of deed reciting that it 
was given by purchasers to vendor 
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to rescind contract of purchase, and 
retention of deed for about two 
months by vendor who did not record 
deed or resume possession of land 
or otherwise communicate with pur¬ 
chasers was not mutual rescission 
of contract of purchase, since the 
vendor must have communicated his 
acceptance in order to effect mutual 
rescission —Roethemeyer v. Milton, 
33 P.2d 99. 177 Wash. 650. 

Conditiomal offer 

A vendor’s letter purporting to re¬ 
scind agreement to sell realty to pur¬ 
chasers on strength of purchasers* 
letter requesting vendor to arrange 
an extension of the mortgage and in¬ 
forming vendor that the purchase 
was off if vendor could not arrange 
the extension with the mortgagee did 
not rescind contract, where purchas¬ 
ers made the arrangements with 
mortgagee and received a formal con¬ 
tract from vendor prior to vendor’s 
letter—Christiansen v. Stuwe, 197 
A. 876, 60 RI 238 

Proposal for sale of greater area at 
advance in prioe 

Where vendor agreed to sell realty 
described as to three boundaries, fix¬ 
ing area at three acres and leaving 
fourth boundary to be surveyed, and 
purchaser made payment on account, 
action of vendor in insisting that pur¬ 
chaser take area of live acres for 
greater Bum than agreed on In writ¬ 
ten contract, which was refused, and 
fact that purchase money was not 
returned to purchaser, did not show 
that contract was rescinded.— Dough- 
ran v. Ramsburg, 197 A. 804, 174 Md. 
181. 

flhmendsr of oowtraot lurid aooepted 

Mich.— Annett v. Stout. 64 N.W.2d 46, 

622 Mich. 457. 
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cussed infra subdivision b of this section, as well as 
in writing, 62 and may be implied as well as ex¬ 
press, as discussed infra subdivision c of this sec¬ 
tion. However, it has been held that a vendor and 
purchaser cannot rescind their contract so as to af¬ 
fect the intervening rights of a third person, 63 
but this intervening right must be that of an inno¬ 
cent third person without notice that the original 
contract of sale had been rescinded. 64 For exam¬ 
ple, the vendor and the original purchaser cannot 
rescind their contract so as to deprive a purchaser 
from the latter, who is in possession, of his right 
to obtain a conveyance from the vendor on per¬ 
formance. 65 

Placing in status quo . The absence of any refer¬ 
ence in a subsequent agreement to placing the par¬ 
ties in status quo has been held to have much sig¬ 
nificance in determining whether the parties intend¬ 
ed a rescission or a forfeiture of the contract. 66 

Agreement to convey to assignee. It has been 
held that an agreement between the vendor and 
purchaser, made after the contract of sale by which 
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the vendor is to convey directly to the purchaser’s 
assignee, operates as a rescission of the original 
contract. 67 

Physical destruction of instrument . The parties 
to a contract for the sale of land may accomplish 
its rescission by destroying the instrument which 
embodies it, 68 at least when the contract is unre¬ 
corded and the purchase price is unpaid. 69 How¬ 
ever, the mere fact that such an instrument has been 
destroyed does not establish rescission, 70 and a 
failure to destroy the instrument does not nega¬ 
tive rescission. 71 

b. Oral Agreement to Rescind 

A contract for the sale of land may be rescinded 
by oral agreement, but the intent to rescind must be 
clearly shown, and part performance of the parol re¬ 
scission, or additional acts consistent with rescission, 
are sometimes required. 

In the absence of a statute to the contrary, 72 a 
written contract for the sale of land, while still 
executory, may be rescinded by a subsequent oral 
agreement between the parties, 73 but according to 


62. Wash—Van Keulen v. Seal and - 

er, 49 P.2d 19. 183 Wash. 634. 

66 C J. p 734 note 70. 

Mecoaveyaaioe 

(1) Where purchaser reconveyed in 
exchange for vendor's note for the 
amount of purchase money paid, the 
purpose of the transaction was to re¬ 
store the status quo and it amounted 
to rescission.—Smart v. American 
Bank & Trust Co, TexCiv.App, 70 
S.W.2d 299, error dismissed. 

(2) Quitclaim deed from purchaser 
to vendor was not intended to rescind 
the contract where there was no 
agreement for the refund of purchase 
money paid.—Nelson v. Stadel, S.D., 
62 N.W.2d 766. 

(3) Where, on vendees* discontinu¬ 
ing payments, vendors assigned their 
interest to their daughter, who in¬ 
stituted action at law against vendees 
which was settled by vendees* quit¬ 
claiming their interest in property to 
daughter, who thereafter quitclaimed 
property to vendors and assigned con¬ 
tract to them, the contract was re¬ 
scinded.—Krause v. McDermott, 263 
N.W. 788, 274 Mich. 28. 

a>—i of premises to purchaser 

(1) The execution of a lease by 
purchaser in a land contract evidenc¬ 
es an understanding by both parties 
that the land contract is definitely 
and completely terminated.—Judd v. 
Carnegie, 87 N.W.2d 658. 824 Mich. 
588. 

(2) The vendors' execution of lease 
to vendees containing agreement that 
leases should not be in effect until all 
existing debts and obligations of ven¬ 
dees to vendors had been fully paid 


and performed did not constitute re¬ 
scission of land contract where ven¬ 
dees had never paid or performed any 
of their obligations to vendors — 
Fitchner v. Walling, 279 N.W. 417, 
225 Iowa 8. 

(3) Rights of defendant in land 
contracts evidencing defendant's in¬ 
terest in the properties, which de¬ 
fendant claimed involved merely the 
giving of security for payment of his 
obligations to plaintiff, were com¬ 
pletely terminated by an instrument 
executed by defendant where conduct 
of parties thereafter was inconsist¬ 
ent with any other theory than ter¬ 
mination—Judd v Carnegie. 37 X W. 
2d 558, 324 Mich. 583. 

(4) Other decisions with respect to 
leases see 66 CJ. p 734 note 70 [a] 

63. Ga.—Manley v. Underwood. 110 

S E 49. 27 Ga.App. 822. 

66 C J. p 734 note 72. 

Xassee 

The parties cannot by rescission 
extinguish the rights of the purchas¬ 
er’s lessee—Lycoming Natural Gas 
Corporation v. Searle, 20 Pa.Dist. & 
Co. 33. 

Voluntary sur r en der 

(1) A vendor who takes from his 
vendee a voluntary surrender of a 
contract takes it subject to all obli¬ 
gations assumed by the latter to 
third persons and is obligated to per¬ 
form his vendee’s contract—Stark v. 
Robar. 63 N.W.2d 606, 339 Mich 146 
—Woodward v. Clark, 16 Mich. 104. 

(2) If purchaser under land con¬ 
tract has any equity when he sur¬ 
renders to vendor, the equity con¬ 
tinues to extent that some other in¬ 
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tervening attached Interest is not cut 
off by the surrender; and only such 
equity can be sold In proceeding 
brought to enforce the interest of an¬ 
other which has attached between the 
date of the contract and the surren¬ 
der—Else v Cannon. 62 NW2d 3. 
265 Wis 510 

64. Ga.—Manley v. Underwood. 110 
S E 49. 27 Ga App. 822 

65. Tex—John M Bonner Memorial 
Home v Collin County Nat Bank. 
122 S W 430. 67 Tex.Clv.App. 313 

66 C.J. p 735 note 74 
86. Iona—Converse v. Elliott, 205 
N.W. 867, 200 Iowa 1023. 

67. Pa—Keiffer v. Altman. 3 Penr 
AW. 27 

66 C.J. p 735 note 76. 

68. Neb—Sicker v. Sieker. 130 NW 
1033. 89 Neb 123. 

69. Neb—Wiiest v. Pounds. 8 N.W 

2d 211, 142 Neb. 882—Tate v 

Krentz. 257 N.W. 495. 128 Neb 
68 

70. Neb —Sieker v. Sieker. 130 N W 
1033, 89 Neb 123. 

71. US—Plank v. Schifter. DC.Pa, 
85 F Supp 397. 

Va —Bond v. Crawford, 69 S E 2d 
470, 193 Va. 437. 

72. Mich—Grunow v. Salter, 76 N 
W. 325. 118 Mich 148. 

66 C J. p 735 note 81. 

Applicability of statute of frauds see 
Frauds, Statute of f 80. 

73. Cal —San Roque Properties v. 
Pierce, 63 P2d 1198, 18 Cal.App2d 
379. 

Ga.—Tucker v. Baker, 77 S.E2d 92, 
88 Ga.App. 680. 
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some authority the parol rescission must be executed 
or partly performed in order to be effective. 74 A 
fortiori, an oral contract may be likewise re¬ 
scinded. 75 

Proof of the rescission by parol of a contract for 
the sale of land, should be clear and convincing, 75 
and should be sufficient to prove that a rescission 
was intended by the parties, 77 mere preponderance 
of parol evidence being insufficient, 78 and the per¬ 
son trying to establish a parol rescission has the 
burden of proving it. 78 It is essential that there be 
acts accompanying the supposed rescission which 
are positive, unequivocal, and inconsistent with 
the contract, 80 and which leave no doubt of the 
intent, such as canceling the agreement or remov¬ 
ing from the possession. 81 However, the validity 
of a parol rescission will not be affected by a sup¬ 
posed exercise of dominion over the property by 
the purchaser obtained by fraud. 82 Where a par¬ 
ty has agreed to a mutual rescission he may not 
contradict the rescission by sa\ing that his assent 
was subject to a mental resen ation. 83 Where it is 
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uncontroverted that the contract was rescinded by 
a parol agreement, but there is conflicting evidence 
as to the terms of the agreement, it has been held 
that the terms are a question for the jury to de¬ 
cide. 84 Under a statute providing that an es¬ 
tate or interest in lands may be surrendered "by act” 
as well as by deed or conveyance in writing, it has 
been held that the parties can rescind a contract 
for the sale of lands by parol. 85 

c. Implied Agreement to Rescind 

Acts of both parties which are clearly Inconsistent 
with the continuance of the contract may constitute 
mutual rescission without a specific agreement. 

Wherever a contract for the sale of land could be 
rescinded by an oral contract, it may be rescinded 
by an agreement which is implied from the acts 
of the parties 86 Mutual consent of the parties to 
the rescission of the contract may be shown by their 
acts, as conclusively and satisfactorily as by evi¬ 
dence tending to prove an express rescission. 87 Any 
circumstance or course of conduct from which can 
be clearly deduced an agreement to put an end to 


Tenn—Walker v Wood. 213 S W 2d 
523 31 Tenn App 196 
Va —Bond v. Crawford. €9 S E 2d 
470. 193 Va 437 

VVa«*h—Van Keulen \ Sealander. 49 
P 2d 19 183 Wash 634 
W\o —Gaido v. T>sdal. 233 P 2d 741, 
68 Wyo 490 
66 C J p 736 note 82 

Contract retaining vendor** lien 

An executory contract retaining a 
vendor's lien may be orally rescind¬ 
ed—Yates v. Darby. 131 S W 2d 93. 
133 Tex 693—Means v Hamlin, Tex 
Civ App . 174 S W 2d 499. 

Oral agreement held Ineffective 

Alleged oral agreement between 
owner of vendor’s lien notes and pur¬ 
chaser whereby the owner of notes 
was to receive land and purchaser 
was to receive one-half of oil ro>al- 
ty did not have effect of rescinding 
contract for sale of land.—Whit ten- 
burg v Miller, 164 S.W.2d 497. 139 
Tex 686. 

ividanoc held suftdemt to dhow parol 
rescission 

Colo.—Lewis v. Fitzsimmons, 122 P. 

2d 882, 109 Colo 169. 

Fla—Mann v. Etchells, 182 So. 198, 
132 Fla. 409. 

66 C.J. p 736 notes 82 £b], [c]. 

74. Va—Sachs v. Owings. 92 S.E. 
997. 121 Va 162. 

66 C.J. p 735 note 83. 

75. Md —Grauel v. Rohe, 43 A.2d 201, 
185 Md. 121. 

Va—Colvin v. Butler. 143 S.E 333. 
150 Va 672. 

Wyo—C&ido v. Tysdal. 235 P.2d 741, 
68 Wyo. 490. 


Circumstances held to show rescis¬ 
sion 

Where one orally agreeing to sell 
his farm and personalty thereon said 
“all right” in response to purchas¬ 
er's statement that he was not going 
through with agreement, contract 
was abandoned and rescinded as such 
words connoted accord, agreement to 
rescind, or expression of satisfac¬ 
tion that agreement be abandoned and 
rescinded by parties* mutual consent 
—Grauel v. Rohe, 43 A 2d 201, 185 Md 
121 

76. Md—Grauel v Rohe, supra. 

Tex —Corpus Juris quoted la Farr v 

Moreland, Civ.App., 197 SW2d 
386. 388 

Va —Bond v Crawford, 69 S E 2d 
470. 193 Va 437. 

66 C J p 736 note 84 

77. Tex — Corpus Juris quoted In 
Farr v. Moreland, Civ App., 197 S. 
W 2d 386. 388 

66 C J. p 736 note 85. 

Mutual ooaseat held not shown 
Ark—Wheatley v Drennen, 189 S. 
W.2d 926, 209 Ark. 211. 

78. Ark—Price v. May. 288 SW. 
919. 172 Ark 1177. 

Tex— Corpus Juris quoted in Farr 
v Moreland. Civ App, 197 SW.2d 
386, 388 

79. Tex — Corpus Juris quoted In 

Farr v Moreland. Civ.App., 197 8 
W 2d 386, 388. 

Va—Bond v Crawford, 69 S.E.2d 470, 
193 Va. 437 

WVa—Colburn v. Keyser, 123 SE 
430, 96 WVa. 607. 

80. NC—Miller v. Pierce, 10 S.E. 
i 554, 104 N.C. 389. 
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81. Pa—Allard ice v. McCain, 101 A. 
2d 385. 375 Pa 528. 

66 C J. p 736 note 89. 

Surrender of possession 

Surrender of possession or some 
other equally unequivocal act is re¬ 
quired to make a parol rescission of 
written contract to sell realty effec¬ 
tual as against purchaser.—Allardice 
v McCain, supra—66 C.J. p 736 note 
88 [a]. 

Limitations of rule 

The rule that parol rescission of 
wholly executory written contract to 
sell land must be accompanied by 
definite act such as yielding up of 
possession or cancellation of the 
written articles of agreement is lim¬ 
ited where vendee never had pos¬ 
session and further limited where 
rights of third parties have not in¬ 
tervened —Plank v. Schifter. D C.Pa.. 
85 F.Supp. 397. 

82. Minn—Voss v. Scott, 230 NW. 
262, 180 Minn 88 

66 C.J. p 736 note 90. 

83. Md—Grauel v. Rohe. 48 A.2d 
201, 185 Md. 121. 

84. Me —Lowe v. Maxcy. 154 A. 187. 
130 Me. 517. 

85. Wis.—Hutchins v. Dm Costa, 60 
N.W. 427. 88 Wis. 371. 

88 . Cal.—Gwin v. Calegaris, 73 P. 

851, 139 Cal. 384. 

66 C.J. p 736 note 96. 

87. Ind.—Gwynns v. Ramsey, 92 Ind. 
414. 

Pa.—Brownfield v. Brownfield, 26 A. 
i 92, 151 Pa. 565. 
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the original contract will amount to a rescission of 
it. 88 

Mutual default . If one party fails to perform or 
tender performance within a reasonable time, and 
the other fails within a reasonable time to default 
the first party by tendering his own performance, 
rescission of the contract by mutual consent may be 
presumed. 89 It has been held, however, that the 
contract remains in force until a tender of perform¬ 
ance by one party, 90 and that the mere failure of 


both parties to perform or offer to perform does 
not of itself constitute mutual rescission. 91 

Acquiescence of one party in default or repudia¬ 
tion by the other . The implied agreement to rescind 
may consist in an abandonment 92 or repudiation 98 of 
the contract by one of the parties assented to or 
acquiesced in by the other; but to constitute re¬ 
scission by mutual consent, both of these elements 
must be present. 94 Conduct on the part of both the 
vendor and the purchaser which is inconsistent with 


SSL Aik.—Wallace ▼. Johnson, 234 
S.W 2d 49. 217 Ark. 878 
Ill.—Forest Preserve Real Estate Im¬ 
provement Corp v. Miller, 41 N.E 
2d 526. 379 Ill. 375 

Iowa.—Fulton v. Chase, 37 NW.2d 
920. 240 Iowa 771. 

Va.—Colvin v. Butler, 143 S.E. 333. 
150 Va 672. 

Wyo-Gaido v. Tysdal, 235 P.2d 741, 
68 Wyo. 490. 

66 C J p 736 note 98. 

Acts held to show resotsston, 

Cal —San Roque Properties v Pierce, 
63 P.2d 1198, 18 Cal.App.2d 379. 
Conn —Osborn v. Stevens, 45 A.2d 
160, 132 Conn 410 
66 C J. p 736 note 98 [a]. 

Acts not amounting* to rescission 

(1) Generally—Merdzinski v. Mod- 
dertnan, 248 N.W. 586. 263 Mich. 173 
—66 C.J. p 736 note 98 [b]. 

(2) Where vendor breached con¬ 
tract and, during pendency of pur¬ 
chaser's action to recover liquidated 
damages provided for therein vendor 
repaid deposit made by purchaser, 
who gave receipt and returned ab¬ 
stract without providing for dis¬ 
missal or disposition of pending ac¬ 
tion or destroying outstanding du¬ 
plicate written agreements or indors¬ 
ing thereon something in nature of 
cancellation or termination, parties' 
conduct did not establish mutual in¬ 
tention to cancel contract —Obrem- 
ski v. Dworzanln, 23 N.W.2d 796, 322 
Mich. 285. 

89. Ind —Rolling v. Martin, 7 N E 2d 
527. 103 IndApp 318. 

La.—Dewenter v. Mott, App., 27 So 
2d 444. 

66 C.J. p 736 note 98 [a] (11). p 
737 note 99, p 738 note 4 [a] (6). 

What constitutes reasonable tim e 

depends on the circumstances of the 
particular case—Dewenter v. Mott, 
La App., 27 So 2d 444. 

90. Ill—Christopher ▼. West, 91 N. 
E.2d 613, 340 IU.App. 225, reversed 
on other grounds 98 NE.2d 722, 409 
Ill. 131. 

9L Ark.—Wallace v. Johnson, 234 & 
W.2d 49, 217 Ark. 49. 

90. HL—Forest Preserve Real Es¬ 
tate Improvement Corp. v. Miller, 
41 N.E.2d 526, 379 Ill. 375. 

•6 OJ. p 787 note L 


Claim for breach 

Vendor's plea for damages for 
breach of contract does not operate as 
a rescission and termination thereof 
—Russell v. Stephens, 71 P.2d 30, 191 
Wash. 314. 

93. Iowa —Kilpatrick v. Smith. 19 N. 

W 2d 699. 236 Iowa 584. 

66 C J. p 737 note 2. 

Aeeeptaaoe of wrongful rescission 
Where one party claims a right to 
rescind and the other acquiesces 
therein there is a mutual rescission, 
whether or not the first party had a 
right to rescind. 

Iowa.—Kilpatrick v. Smith. 19 N.W.2d 
699. 236 Iowa 584. 

Or—Montgomery v. Heider, 34 P.2d 
657. 147 Or 523 
66 C.J. p 737 note 2 [a]. 

Declaration of forfeiture 

A purchaser under real estate pur¬ 
chase contract cannot, by acceding to 
vendor's declaration of forfeiture, 
convert such declaration into a repu¬ 
diation of the contract or offer to re¬ 
scind, entitling purchaser to enforce 
rescission—Crim v. Watson, 82 P.2d 
172, 196 Wash. 99. 

Strict foreclosure 

(1) Premature suit for strict fore¬ 
closure is not a repudiation of the 
contract enabling the purchaser to 
effect a mutual rescission—Zumstein 
v. Stockton. 264 P.2d 455, 199 Or. 633 
—Grider v. Tumbow, 94 P.2d 285, 162 
Or. 622. 

(2) Strict foreclosure generally see 
infra | 420. 

(3) Actions for recovery of posses¬ 
sion generally see infra | 463. 


94. Kan —Southern v. Llnvllle, 88 
P 2d 123, 139 Kan 850. 

66 C.J p 737 note 3. 



(1) Where vendors, on being noti¬ 
fied of vendee’s rescission of con¬ 
tract for the purchase of realty, serv¬ 
ed notice of forfeiture on vendees and 
leased the property to a third per¬ 
son within the thirty days following 
service of notice of forfeiture, the 
vendors thereby acquiesced in the 
rescission of the contract by vendees 
—Kilpatrick v. Smith, 19 N.W.2d 699. 
236 Iowa 584. 


(2) Where purchaser of land noti¬ 
fied vendor he would not purchase in 
accordance with terms of contract 
and vendor sold land to another per¬ 
son, contract was rescinded—Guill v. 
Pugh, 223 SW.2d 574, 311 Ky 90. 

Circumstances held not to constitute 
acquiescence 

(1) Vendor's acceptance of check 
tendered by his real estate agent 
stating that purchaser wished to for¬ 
feit the earnest money was not a con¬ 
sent to purchaser's rescission of con¬ 
tract—Brissaud v Rogers, 236 S W. 
2d 439. 218 Ark. 369 

(2) Vendor's sale of realty to an¬ 
other than original purchaser there¬ 
of after notice of such purchaser's 
election to rescind contract for fraud¬ 
ulent misrepresentations did not es¬ 
tablish vendor's consent to purchas¬ 
er’s offer to rescind, but was con¬ 
sistent with vendor’s election to treat 
contract as breached —Mealor v. Mc- 
Nabb, 63 SE.2d 702, 83 Ga.App 432 

(3) The fact that purchasers of 
realty asked for return of earnest 
money after receiving notice of ven¬ 
dors' cancellation of sale contract on 
ground of purchasers' failure to ob¬ 
tain mortgage loan on property with¬ 
in time specified in contract, which 
provided that it should be declared 
void and earnest money returned In 
such event, was not consent to a 
rescission where the earnest money 
was not returned.—Kovacs v. Krol, 53 
N.E.2d 456, 885 Ill. 593. 

(4) Where purchaser executed two 
notes which, with deed from vendor, 
were placed In escrow, the deed to be 
delivered on payment of notes, and 
purchaser defaulted on second note 
and told vendor that he was unable to 
carry out contract but vendor did not 
offer to cancel contract or release pur¬ 
chaser, vendor had not accepted the 
proposed abandonment of the pur¬ 
chaser.—Southern v. Llnvllle, S3 P.2d 
123, 139 Kan. 850. 

(6) Failure to object affirmatively 
to the vendor's taking possession and 
selling to another and failure to pay 
taxes and interest for a period of five 
years between the time when the ven¬ 
dor unlawfully attempted to enforce 
the contract by sale under a deed of 
trust and the time when the pur* 
chaser brought his action of trespass 
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the continuance of the contract of sale constitutes 
rescission by abandonment 96 Mere silence while 
a third person, under the direction of the vendor, 
destroys the deed, has been held not to be a suffi¬ 
ciently positive surrender of the purchaser’s rights 
under the contract. 96 Conduct which tends to show 
that the parties regarded the contract as still in full 
force and effect negatives the inference of aban¬ 
donment which might otherwise be drawn from 
other acts of the parties. 97 A demand that the 
purchaser carry out his part of the contract or the 
vendor would declare a forfeiture is not an acquies¬ 
cence in the purchaser’s abandonment. 99 

Where the purchaser abandons possession and the 
vendor thereupon takes possession, it has been held, 
under some circumstances, to amount to a rescis¬ 
sion of the contract, 99 although abandonment by 
the purchaser and resumption of possession do not 
necessarily show mutual rescission, 1 since it has 
been held under certain circumstances, such as a 
waiver of strict performance, 2 or where it is nec¬ 
essary for the vendor to take possession to protect 
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the property, 9 that such was not a mutual rescis¬ 
sion ; and it has also been held that, when the ven¬ 
dor thereafter leased the premises to another with 
the understanding that if the purchaser returned 
he was to have possession, mutual rescission is not 
shown. 4 Where the vendor thereafter sells the 
property, by this act thereby making performance 
on his part impossible, according to some authority, 
the vendor acquiesces in a rescission of the contract, 6 
but according to other authority, under such cir¬ 
cumstances, the question whether or not there has 
been a mutual rescission is one for the jury to de¬ 
cide, 6 and the fact of the sale alone has been held 
not to amount to a rescission. 7 

d. Requisites and Validity of Agreement to Re¬ 
scind 

The contract of rescission. In order to be valid, 
must be without fraud in its procurement and must be 
supported by consideration; ordinarily the mutual sur¬ 
render of all rights under the contract is sufficient con¬ 
sideration. 

The new agreement must be founded on a valua- 


to try title did not amount to ac¬ 
quiescence In the vendor's attempt to 
rescind.—Slaughter ▼. Qualls, 162 
S W.2d 671. 139 Tex. 340. 

(6) There being no evidence of any 
mutual agreement to abandon a land 
contract, the purchaser’s testimony 
that the vendor had never surrender¬ 
ed possession to him, and that the 
purchaser had collected no rents and 
had told the vendor that he was going 
to turn the land back, was insufficient 
to support the jury's ilndlng that 
there was a mutual abandonment or 
rescission —Holt v. Manley, Tex.Civ. 
App., 146 SW 2d 77S. 

95. Or —Woodard v. Willamette Val- j 
ley Irrigated Land Co, 173 P. 262, 
89 Or. 10 

66 C J. p 738 note 4. 

96. NC.—Boone v. Drake. 13 SB. 
724, 109 N C 79. 

97. Pa.—Allardice v. McCain, 101 A. 
2d 385, 375 Pa. 528. 

66 C.J. p 738 note 6 [a]. 

Bequests for cancellation 

Repeated written requests by ven¬ 
dors for cancellation and return of 
written contract to sell realty after 
repudiation of oontract by vendors 
sustained chancellor's Ilndlng that 
purchasers had not assented to re¬ 
scission of contract, notwithstanding 
subsequent request by purchasers for 
renewal of lease under which they oc¬ 
cupied the realty and payment by 
vendors of taxes, insurance and re¬ 
pairs on the premises.—Allardice v. 
MeCaln, supra. 

M CaL—Heden ▼. Point Reyes Land 
Oft. 196 P. 44, 18i CaL 121. 


99. Ga—Corpus Juris cited in Fea- 
gin v Georgia-Carolina Inv Co. 11 
SB 2d 813. 815, 63 Ga.App 615. 
Tex —Yates v Darby, 131 S.W.2d 
95. 133 Tex. 593. 

66 C J. p 738 note 8 
▲eoeptaaoe of keys 
When the purchaser declares that 
he is unable to pay and relinquishes 
the property, and the vendor or one 
acting for him accepts the keys to 
the premises and exercises dominion 
over them there is mutual rescission 
of the contract.—Boddmg v. Stachli. 
30 P 2d 3. 146 Or. 370—Gray v. Mitch¬ 
ell. 28 P.2d 631. 145 Or. 519 

Purchase by vendor on judicial sale 
Where purchaser of land under an 
executory contract did not resist sale 
of land to vendor, under attachment 
lien but accepted money paid by ven¬ 
dor and removed from land, vendor 
entered into possession with full 
knowledge of purchaser and continued 
in peaceable possession for many 
years and never thereafter asserted 
any claim under vendor's lien notes or 
undertook to collect them, and pur¬ 
chaser when sued in trespass to try 
title disclaimed any Interest in land, 
trial court was authorised to find 
complete abandonment of contract by 
both vendor and purchaser and re¬ 
scission thereof without the neces¬ 
sity of Buit for that purpose.—Murray 
v. Powell. Tex.Clv.App.. 153 RW.2d 
347. 

1. Idaho—Stockmen's Supply Co. v. 

Jenne, 237 P.2d 613, 72 Idaho 57. 

66 C.J. p 738 note 9. 
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Jo contractual provision for posses- 
sion 

Where written contract for sale of 
realty did not give purchaser posses¬ 
sion of realty pending payment or 
require possession as a prerequisite 
to purchase of the realty, by making 
installment payments under the con¬ 
tract, possession by vendor, although 
with purchaser's consent or surrender 
of possession by purchaser to vendor, 
did not of itself forfeit purchaser'® 
rights under the contract.—Stock- 
men's Supply Co v Jenne, supra. 

2. Iowa—McLain v. Smith. 202 N.W. 
293, 201 Iowa 89 

3. Or—James v. Ward. 190 P. 1105. 
96 Or. 667. 

4. Mont—Edwards v. Muri, 237 P. 
209. 73 Mont. 339 

5. Ind.—Dantzeiser v. Cook, 40 Ind. 
65 

Iowa.—First Nat. Bank v. Le Barron. 
208 NW. 364, 201 Iowa 853. 

ft RI.—Dooley v. Stillson, 128 A. 
217, 46 RI. 332, 52 A.L.R. 1505. 

7. Wash —Roethemeyer v. Milton, 69 
P.2d 694, 187 Wash. 582. 

R.I—Dooley v. Stillson, 128 A. 317, 
46 R.I. 332, 52 ALR. 1605. 

Trader ooatraet containing forfsitus* 
clauus 

Where purchasers under contract 
containing forfeiture clause and 
clause making time of the 
abandoned the realty, acts of vendor 
in taking possession, removing trees, 
and selling property after forfeiture 
were held insufficient to constitute 
mutual rescission.—Roethemeyer y. 
Milton, 60 P.2d 694. 187 Wash. 583. 
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ble consideration, 8 and if procured by the fraud 
of one of the parties is voidable. 9 Rescission and 
cancellation by mutual agreement may be invali¬ 
dated by mistake of fact, but not by a mistake as 
to the legal effect of facts known to both parties. 10 

Sufficiency of consideration . Ordinarily, a sur¬ 
render of their mutual rights under the contract is 
a sufficient consideration to support the rescission. 11 
Thus, a surrender of the contract, 12 or surrender 
of the contract and possession by the purchaser 13 
is a sufficient consideration for the vendor’s agree¬ 
ment to rescind and return the purchase money, 
and a release of one is a sufficient consideration for 
the release of the other. 14 A subsequent agreement 
changing the contract of sale to one of rent has 
been held to be supported by the original consid¬ 
eration for the contract. 15 

e. Rescission of Agreement to Rescind 

An agreement of rescission may Itself be rescinded 
by mutual consent of the parties. 

While it is possible for the parties to a contract 
of rescission to rescind it by a subsequent agreement, 
the contract relied on as establishing such agree¬ 
ment must be clear and conclusive. 16 After a con¬ 
tract has been rescinded, it can be revived only by 
mutual assent of the parties. 17 The failure of a sub¬ 


stituted agreement will not revive a rescinded agree¬ 
ment. 18 Since, as shown infra § 125, the effect of 
a rescission of a contract for sale of land is to re¬ 
store the parties to their original positions, it has 
been held that a subsequent parol agreement to re¬ 
turn to the provisions of the original contract, in 
the absence of partial performance, is invalid. 19 
Where the parties are informed as to the facts, a 
mistake as to their legal effect is no ground for a 
rescission of a contract of rescission and cancella¬ 
tion. 20 An allowance in a new contract between the 
parties of a payment under a contract which had 
been rescinded has been held not to be a recognition 
of the former contract. 21 

Repudiation. An executory agreement to rescind 
cannot be enforced by the vendor who has repudiat¬ 
ed it by suing to enforce his lien for the purchase 
price. 22 

§ 125. - Effect of Rescission 

The rescission of a contract for the sale of land 
Actinguishes all rights under the contract and ordina¬ 
rily entitles each party to a restoration to the status 
quo. 

Where a contract for the sale of land is rescinded 
by mutual consent, the rights of the parties under 
the contract are extinguished 23 Neither may base 
any claim thereon, 24 and where a contract for the 


8. Mo—Jose v. Aufderheide, 293 S 
W. 476. 222 Mo App 524. 

Pa—Welch v. Wagner, Com PI, 63 
Montg.Co. 102 
66 C J. p 738 note 16 
S. La.—Noto v. Blasco. App, 198 So. 
429. 

66 C J. p 738 note 17. 

Inequitable conduct 

Where vendor secures from pur¬ 
chaser release of purchaser's rights 
under contract of sale, equity will 
scan the transaction with care and, 
if it finds that purchaser has not re¬ 
ceived a substantial consideration or 
that unconscionable advantage has 
been taken of him or inequitable con¬ 
duct practiced on him, transaction 
will be treated as void—Gavin v 
Johnson, 41 A2d 113, 131 Conn. 489, 
156 A.L.R. 1130. 

Pacts hold to dhow fraud 

Cal—Dykes v. Dykes, 166 P.2d 616, 
73 Cal.App.2d 507. 

La.—Noto v. Blasco, App., 198 So. 
429. 

66 C.J. p 738 noto 17 [a], [b]. 

10. N.T.—Berenbroick v. St. Luke's 

Hospital. 48 N.T.S 363, 23 App. 

Div. 339, affirmed 49 N.E. 1093, 155 

N.T. 656. 

1L Ala.—Messer Real Estate St Ins 

Co. ▼. Ruff, 64 So. 51, 185 Ala. 236. 

Kan.—Ely v. Jones, 168 P. 1102, 101 

Kan. 578. 


, 12. Kan —Strickland v Woods Bros 
Industrial Corporation, 40 P.2d 367. 
141 Kan 114 
66 C J p 739 note 20 
Original contract unilateral 
Where the original contract was 
unilateral, there being no promise by 
the purchaser to purchase, his surren¬ 
der of the contract was sufficient con¬ 
sideration for the vendor's promise 
to rescind and return payments made 
—Strickland v. Woods Bros. Indus¬ 
trial Corporation, supra. 

13. Mo —DeuFriend v, McDermott, 
App., 251 S.W.2d 339. 

66 C J. p 738 note 21 

Earnest money and value of lmprove- 

Mo —DeuFriend v. McDermott, su¬ 
pra. 

14. Ga.—Tucker v. Baker, 77 S.E.2d 
92, 88 Ga.App 580. 

La.—Noto v. Blasco, App., 198 So 
429. 

66 C.J. p 738 note 22. 

16. Va—Withrow’s Ez’z v. Porter, 
109 SE. 441, 131 Va. 623. 

Id. Tex.—Walker v. Cole, Civ.App., 
28 SW. 1012, 27 S.W. 882, affirmed 
34 S.W. 718, 89 Tex. 323. 

66 C.J. p 741 note 56. 

17. Or.—Woodard v. Willamette Val- 
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| ley Irrigated Land Co., 173 P. 262. 
89 Or. 10. 

66 C J p 741 note 57. 

18. Pa —Lieberman v Har Nebo 
Cemetery Co. 82 Pa Super 178 

19. Cal—Simpson v. Applegate, 17 
P 237. 76 Cal 342 

Ky —Davis v. Parish, Lltt Sel Cas 
153, 12 Am D 287 

20. N Y —Berenbroick v. St Luke's 
Hospital, 48 NTS 363. 23 App Div 
339, affirmed 49 NE 1093. 155 NT 
655. 

21. Ill.—Farson v. Shoger. 237 Ill. 
App 341 

22. Tex —Means v. Hamlin, Civ.App , 
174 S W.2d 499. 

23. Ariz — Corpus juris quoted In 
Reed v McLaws. 110 P.2d 222, 225. 
56 Ariz. 556. 

Ga— Corpus Juris cited in Feagin v 
Georgia-Carolina Inv. Co., 11 SE 
2d 813, 816. 63 Ga.App. 616. 

Or.—Gray v. Mitchell, 28 P.2d 631. 
145 Or. 519. 

66 CJ. p 739 note 25. 

24. T7.S.—Hare v. Henderson, CCA 
Tex., 118 F.2d 277, certiorari de¬ 
nied 61 S.Ct 135, 311 US. 697, 86 
L.Ed. 451. 

Ariz— Corpus Juris quoted in Reed 
v. McLaws, 110 P.2d 222, 225, 56 
Ariz. 556. 

66 CJ. p 739 note 26. 
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purchase of land has been rescinded by mutual con- erty if it has not already been restored to him, 80 and 

sent, the parties should be restored as nearly as a reasonable compensation for the use thereof, 31 

possible to the status quo. 25 It has been held that or an equitable accounting for benefits received 

the vendor acquires the equitable interest owned by by the purchaser from the use thereof, 32 and com- 

the purchaser, and retains the legal interest for- pensation for waste, 33 together with recoupment 

merly owned by himself; 20 the vendor cannot, damages because of the rescission. 34 Ordinarily, 

after such rescission, maintain an action for the in the absence of an agreement to the contrary in 

purchase price, 27 or on notes given for purchase the contract of rescission, 35 when there is a mu- 

money, 23 but a failure to return the purchase-money tual rescission and nothing more, 30 the purchaser 

notes will not invalidate the rescission. 29 is entitled to a return of the purchase money 37 with 

interest, 33 particularly where the rescission agree- 
The vendor is entitled to possession of the prop- ment provides for such a refund, 39 and the surren- 


Effect of rescission on right to spe¬ 
cific performance see Specific Per¬ 
formance | 60 

Execution of deed and return of de¬ 
posit 

Where wife was unable to fulfill 
her agreement to purchase land and 
her husband agreed to purchase such 
land, utilizing in transaction one 
thousand dollars already deposited by 
wife on purchase price, subsequent 
action of wife in accepting return of 
her one thousand dollar deposit on 
purchase price and executing and de¬ 
livering quitclaim deed waived any 
claim she might have had as purchas¬ 
er—Horton v Johnston, 238 P 2d 
626, 108 Cal App 2d 274. 

Removal of timber 

Where contract for sale of real 
property was canceled by agreement 
between the parties whereby pur¬ 
chaser was released from any liabil¬ 
ity thereunder, vendor could not re¬ 
cover damages for purchaser's cut¬ 
ting timber in violation of contract 
even though vendor did not discover 
that timber had been cut until after 
agreement to cancel contract was 
made —Babcock v Roseboom, 50 N.Y. 
S 2d 498 

Guaranty of value of consideration 

Vendor's right to recover from pur¬ 
chaser in reliance on valuation placed 
by purchaser on oil lease given as 
part consideration for property, and 
purchaser's alleged guaranty thereof, 
van extinguished by reconveyance 
which amounted to rescission of orig¬ 
inal contract.—Smart v. American 
Bank A Trust Co.. Tex Civ App, 70 
S W 2d 299, error dismissed. 

Trust as to pro c ee ds of sale 

Where purchaser repudiated con¬ 
tract and abandonment and surren¬ 
der of the contract was shown, the 
purchaser was not entitled to impress 
trust on funds received by vendor 
from sale of property to another.— 
Conrad v. Lenox Realty Co, 180 A. 
639, 118 N.J Bq. 692. 

Contract retaining vendor’s lieu 
In case of a rescission by mutual 
parol agreement of executory con¬ 
tract evidenced by a deed retaining 
a vendor's lien, there is a termina¬ 


tion of the trust as to the land by pa¬ 
rol.—Means v. Hamlin, Tex.Civ.App., 
174 3 W.2d 499. 

25. Ariz —Corpus Juris quoted in 

Reed v McLaws, 110 P.2d 222 225. 
56 Ariz 556 

Idaho—McGrane v Lundvall, 223 P 
2d 953, 70 Idaho 517. 

Iowa—Fulton v Chase, 37 NW.2d 
920, 240 Iowa 771 

Md—Mai in v Robinson, 70 A. 2d 61, 
194 Md. 104. 

N.M— Corpus Juris cited in Young 
v Lee. 138 P 2d 259, 260, 47 NM 
120 . 

Wash—Hall v Nordgren, 81 P.2d 
857, 196 Wash 68 
66 C J. p 739 note 28. 

26. Ariz — Corpus Juris quoted in 

Reed v. McLaws, 110 P 2d 222, 225, 
66 Ariz 556. 

Ga—Feagin v. Georgia-Carolina Inv 
Co. 11 S E 2d 813. 63 GaApp. 615 
66 C.J. p 739 note 29. 

Vendor's lien notes 

Where there was no third person to 
complain, title of purchaser who re¬ 
ceived deed and gave vendor's lien 
note as security for purchase price, 
and who paid nothing on land and 
made no improvements or expendi¬ 
tures thereon, passed back to vendor 
when vendor and purchaser agreed to 
rescission of sale—T H. Mastm & 
Co v Kirby Lumber Co. DC Tex, 14 
F.Supp 858—66 CJ.p 739 note 29 £c]. 

27. Ariz — Corpus Juris quoted in 

Reed v. McLaws, 110 P.2d 222, 225, 
56 Ariz 556. 

Ga — Corpus Juris oited in Feagin v. 
Georgia-Carolina Inv. Co, 11 S E. 
2d 813, 815. 63 Ga.App. 615 
Idaho—Mitchell v. Atwood, 47 P.2d 
680. 66 Idaho 772. 

Or.—Bodding v. Stachli, 30 P.2d 3, 
146 Or. 370—Gray v. Mitchell, 28 P. 
2d 631, 145 Or. 519. 

66 C J. p 739 note 30. 

28. Ariz.—Corpus Juris quoted in 
Reed v. McLaws, 110 P.2d 222 ( 225, 
56 Ariz. 556. 

Cal —Cockerham v. Hathaway, 249 
P.2d 52, 113 Cal App.2d 885. 

Ga— Corpus Juris oited in Feagin v. 
Georgia-Carolina Inv. Co., 11 S E.2d 
813. 815, 63 Ga App. 615. 
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N.M.—Young v. Lee, 138 P.2d 259. 
47 NM 120. 

Ohio—Guilfoyle v Pettigrew, App, 
56NE2d 951 

Or—Gray v. Mitchell. 28 P.2d 631. 

145 Or 519. 

66 C J. p 739 note 31. 

29. Wash—Carter v. Miller, 283 P 
470. 155 Wash 14 

30. Idaho —McGrane v. Lundvall, 
223 P 2d 953. 70 Idaho 617. 

66 C J p 740 note 33 

31. NM—Young v. Lee, 138 P.2d 
259. 47 NM 120. 

66 C.J. p 740 note 34. 

Bent free occupation under contract 
Although contract provided for oc¬ 
cupation of premises rent free until 
completion of building, vendor was 
entitled to compensation for use and 
occupation where contract was there¬ 
after rescinded by abandonment — 
McGrane v Lundvall, 223 P.2d 953, 
70 Idaho 517. 

32. Mass —Wilkins v. Berkeley Real¬ 
ty Corp, 40 NE 2d 263. 311 Mass. 
148 

Vt—Smead v. Lamphear, 86 A. 1005, 
87 Vt. 1. 

Income less exp enses 

Vendor is entitled to sum received 
by purchaser as income from the 
premises over and above expenses — 
Wilkins v. Berkeley Realty Corp, 40 
NE 2d 263. 311 Mass. 148—66 C.J. p 
740 note 35 [a]. # 

33. Idaho —McGrane v. Lundvall, 
223 P 2d 953, 70 Idaho 517. 

34. Wash—Connelly v. Malloy, 130 
P. 469, 106 Wash. 464. 

66 C.J. p 740 note 36. 

35. Wash.—Strang v. Person, 186 P. 
944, 108 Wash. 503. 

66 C.J. p 740 note 37. 

36. Wash.—Strang v. Person, supra. 

37. Idaho.—McGrane v. Lundvall, 
223 P 2d 953, 70 Idaho 517. 

Md.—Malin v. Robinson, 70 A.2d 51, 
194 Md. 104. 

66 C.J. p 740 note 39. 

38. NM.—Young v. Lee, 138 P.2d 
259, 47 N.M. 120. 

66 C.J. p 740 note 40 

39. Cal.—Hay v. Casey, 159 P. 726, 
30 CaLApp. 570. 
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dor of any instruments providing for and securing 
installment payments not made. 40 The purchaser 
is also entitled to the reasonable value of perma¬ 
nent improvements made by him thereon, 41 irre¬ 
spective of whether or not the purchaser was in 
default at the time of rescission, 42 and the fact 
that the contract of sale provided for a forfeiture 
in case of a default. 43 The value of the improve¬ 
ments is to be estimated by the extent to which they 
have enhanced the value of the land. 44 It has been 
held, however, that in the absence of specific pro¬ 
vision in the contract of rescission, the purchaser 
is not entitled to reimbursement for payments of 
taxes, interest, or improvements. 45 

Effect of particular agreements . The parties are 
bound by the terms of an enforceable contract of 
rescission made between them, 46 and one party can¬ 
not repudiate the consideration paid another for an 
agreement to rescind. 47 Under an agreement for 
rescission providing for a refund of payments on 
surrender of the written contract, such surrender 
is full performance by the purchaser. 43 An agree¬ 
ment that the vendor will sell the property and re¬ 
turn to the purchaser the payments he has made, 
contemplates a sale for cash, and a sale on a long 
term contract is improper. 49 A contract of re¬ 
scission providing that the vendors are to receive 
back the land and that the purchaser is to receive 
a note in lieu of the purchase price contemplates 
concurrent performance. 50 A contract of rescis¬ 
sion which provides for the return to the vendor 
of livestock on the property which had been in¬ 
cluded in the original purchase does not entitle ven¬ 
dor to recover for nondelivery of other cattle be¬ 
longing to purchaser, although another instrument 
mentions a greater number than purchaser re¬ 
turned. 61 Where the original contract provided for 
sale to the purchaser on the vendor’s death, and 
the parties later agreed that the purchaser would 


waive his rights under the contract in consideration 
of the vendor’s execution of a codicil to his will 
directing his executor to sell to the purchaser, the 
purchaser waives his rights only if the codicil pre¬ 
serves them. 62 If the contract of sale provides that 
on reentry of the vendor the purchaser is to be 
paid for all improvements he has made, it has been 
held that he is to be paid what they cost him and 
not merely the enhanced value of the land. 63 Where 
the purchaser’s promise to pay installments on the 
purchase price and the vendor’s promise to repay 
installments already paid in case of a rescission by 
the purchaser are independent covenants, the ven¬ 
dor is liable for the return of the purchase money 
paid although the purchaser is in arrears on some 
of the installments; 54 but if, according to the con¬ 
tract, on rescission, the vendor is to return the cash 
consideration but is permitted to keep the amount 
of installments paid, the purchaser on rescission 
must pay the vendor all installments due at that 
time. 56 

Where it is agreed that a contract for the sale 
of land shall be rescinded on payment by the ven¬ 
dor of a certain sum, the fact that an action has 
been brought to divest the purchaser’s equitable es¬ 
tate in the land does not interfere with his claim 
for compensation for improvements under the agree¬ 
ment to rescind. 66 A vendor, after a parol agree¬ 
ment to rescind a written contract for the sale 
of land, on condition of the purchaser’s returning 
the land to him, may, on his refusal to do 90, either 
declare a forfeiture or hold him still liable. 67 Where 
the owner of land conveys it on an agreement by 
the grantee to sell it and account for the proceeds, 
and, on a sale by the grantee, ratifies the sale by 
surrendering possession to the latter’s purchaser, his 
rights are not affected by a rescission, without his 
consent, of the sale by the grantee and his pur¬ 
chaser. 63 


40l Idaho.—McGr&ne v. Lundvall, 
223 P 2d 953, 70 Idaho 617. 

41. Mich.—Davis v. Strobridge, 6 N 
W. 205. 44 Mich. 157. 

N.M —Young v. Lee, 133 P.2d 259, 
47 N.M. 120. 

48. Cal.—Shively v. Semi-Tropic 
Land, etc, Co., 33 P. 848. 99 Cal. 
259—Phelps v. Brown, 30 P. 774. 
95 Cal 572. 

43. Cal.—Shively ▼. Semi-Tropic 
Land, etc, Co., 33 P. 848, 99 Cal 
259—Phelps v. Brown, 30 P. 774, 
95 CaL 672. 

44. N.CL—Smith v. Stewart, 83 N.C 

400. 

Wis.—Lola v. Van Dyke, 192 N.W. 
970,101 Wis. 27. 


40. Ind —Thompson v. Elliott, 28 
Ind. 55. 

46. Mo —Facendini v. Hillman, App., 
298 S W. 1073. 

47. Wash—Forrer v. John Davis & 
Co., 159 P. 696, 92 Wash. 462. 

48. Kan—Strickland v. Woods Bros 
Industrial Corporation, 40 P.2d 367, 
141 Kan. 114. 

Amount of recovery 

The purchaser was entitled to re¬ 
turn of the purchase money paid with 
interest from the date of the sale 
to the subseauent purchaser without 
deduction of interest on the unpaid 
purchase money.—Dempsey v. Hus¬ 
key. 80 S.H.2d 119, 224 &C. 526. 

49. S.C.—Dempsey v. Huskey, supra. 
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50. Wash —Lasher v Wheeler, 87 P 
2d 982, 198 Wash. 206. 

51. Utah—Fullmer v Morrill. 273 P 
2d 885, 2 Utah 2d 347. 

53. Del—Lynam v. Harvey, 108 A 
850, 12 Del Ch. 129. 

53. Pa.—In re Sutton, 49 A. 776, 200 
Pa 163 

54. RI.—Marra v. Colaluca, 132 A 
6, 47 R.I. 210. 

55. RI.—Marra v. Colaluca, supra. 

66 C.J. p 740 note 51. 

56. NC.—Houston v. Sledge, I 8B. 
145, 101 N.C 640, 2 L.R A. 487 

57. Ill.—Jevne v. Osgood, 57 111. 340. 

58. Iowa.—Pel ley v. Weller, 44 N.W. 
246, 79 Iowa 142. 
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§ 126. Rescission or Forfeiture at Option of 
Parties without Default by Either 
Party 

a. At option of vendor 

b. At option of purchaser 

c. Under civil code 

d. Construction and operation of contract 
a. At Option of Vendor 

A contract for tho sale of land may give the vendor 
an option to rescind or repurchase. 

A clause in a contract for the sale of land re¬ 
serving to the vendor the right to avoid the con¬ 
tract or repurchase the property at his option is 
valid and enforceable, 69 but the intention of the 
parties to reserve such option must appear clearly; 
such intention is not inferred from a clause impos¬ 
ing a penalty on the vendor if he refuses to sell, 60 
or a provision setting out liquidated damages in case 
of a breach of contract, 61 or a stipulation for re¬ 
turn of the down payment on the vendor’s failure to 
deliver a good deed. 62 Where the contract gives the 
vendor an option to avoid the contract if he is un¬ 
able to make title within a designated time, he is 
bound to use reasonable efforts to perfect title, and 
cannot avail himself of inability to convey title to 
avoid the contract where such inability resulted 
solely from his own action 63 The vendor in order 
to avail himself of an option to repurchase, con¬ 
tained in the contract, must first make a tender 
of the price, 64 within the time prescribed 65 Un¬ 
der a contract providing that the vendor can re¬ 
scind the contract if he was unable to make title, 
it has been held that before the vendor can exercise 
such an option he must use all reasonable diligence 
to perfect the title to the land. 66 An agreement 
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made at the time of the execution of the contract 
that the vendor should have the right to repurchase 
cannot be established by parol. 67 

Right to rescind on condition reserved in con¬ 
tract. An agreement that the vendor may rescind 
the contract if he is unable to make title is valid, 68 
but may be waived by his subsequent agreement to 
remove defects in title. 69 Where the option to re¬ 
scind depends on the happening of a condition, de¬ 
lay in exercising the option after the condition has 
happened may constitute a waiver of the "option, or 
may estop its exercise. 70 

b. At Option of Purchaser 

(1) In general 

(2) Right to rescind if dissatisfied 
(1) In General 

The contract may provide for rescission at the op¬ 
tion of the purchasdr. 

A clause in a contract for the sale of land giv¬ 
ing to the purchaser the option of avoiding the con¬ 
tract is valid and will be upheld, 71 when not uncon¬ 
scionable or tainted with fraud. 72 As discussed in¬ 
fra § 156, a clause avoiding the contract for default 
by the purchaser gives him no right to avoid the 
contract because of his own failure or neglect, the 
option being that of the vendor. An option of the 
vendor to convey or to return the purchase money 
gives no option to the purchaser to rescind and 
recover the purchase money. 72 Conditions imposed 
on the exercise of the option by the contract con¬ 
ferring it should be substantially met, 74 as for in¬ 
stance, making the election to exercise the option 
within the time specified in the contract, 76 giving 


59. Ill.—Rohling v. Thole, 100 NE 
138, 266 111. 425. 

66 C J. p 741 note 66. 

00. Minn—Wilson v Fairchild. 47 N 
W. 642, 45 Minn 203 

61. N J.— A\ on-by-the-Sea Land Imp 
Co v. Thompson, 46 A. 946, 60 N.J 
Eq. 207. 

62. Pa—B radish v Hahn, 69 Pa 
Diet & Co 437. 29 West LJ. 119 

63. U S.—Sykes v. Robbins, N D., 126 
F 433. 60 CCA. 275. 

66 C J. p 741 note 70 

64. Ga.—Reese v. Edwards, 175 S 
E 16, 179 Ga 65 

66 C J. p 741 note 71 

Vendor held insufficient 

Where contract for sale of premises 
provided that purchaser would re¬ 
convey to vendor on payment to pur¬ 
chaser of four hundred fifty dollars 
within three years, tender based on 
invalid claim of vendor to proceeds 

91 C.J.S.—67 


of insurance policy on building on 
premises issued to purchaser and 
treating proceeds as payment by ven¬ 
dor to purchaser was not valid tender 
requiring reconveyance —Reese v. Ed- 
uards. supra 

65. Ky.—Hall v Lee, 6 Ky.Op. 366 
La —Sexton v. Waggoner, App, 66 

So 2d 634. 

Option to terminate before payment 

Where purchase price had been paid 
In full, oral contract to sell realty on 
credit was executed insofar as pur¬ 
chaser was concerned, and vendor 
could not thereafter repudiate agree¬ 
ment upon refunding amount paid by 
purchaser, notwithstanding agree¬ 
ment that either party could termi¬ 
nate agreement before payment of 
purchase price in fulL—Sexton v. 
Waggoner, supra. 

66. Miss.—Bibb v. Wilson, 31 Miss. 
624. 

66 C.J. p 741 note 73. 
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67. Miss —Hoopes v. Bailey, 28 
Miss 328. 

68. Mass —J. J Newberry Co. v. 

Shannon. 167 NE. 292, 268 Mass. 
116, 63 A L R 133 

66 C.J. p 741 note 75 

69. Mass —J. J. Newberry Co. v. 

Shannon, supra. 

7a Md — Palladi Realty Co. v. Ohlin- 
ger. 58 A 2d 125, 190 Md 303. 

7L Cal.—Hale v Pendergrast, 183 
P. 833. 42 Cal App. 104. 

66 C.J. p 742 note 84. 

72. Mass.—Meagher v. Hoyle, 54 N. 
E. 347. 178 Mass. 577. 

73. N.Y.—Sullivan v. Franzreb, 122 
NY.S 1117, 148 App.Div. 728. 

74. Philippine.—Addison v. Felix, 28 
Philippine 404. 

75. Mo.—Curtis v. Sexton, 126 &W. 
806, 142 MOwApp. 179. 

,66 C J. p 742 note 88. 
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adequate notice thereof, 76 making payments prompt¬ 
ly, 77 or surrendering title. 78 The option may be 
lost or waived by the acts or omissions of the pur¬ 
chaser which are inconsistent with continued right 
to terminate the contract. 79 

Assignment or lease. According to some author¬ 
ity a purchaser entitled to rescind the contract may 
do so even though he has assigned the contract, 80 
although there is authority holding that an assign¬ 
ment is an abandonment of the right to rescind, 81 
and it has been also held that where there is a par¬ 
tial assignment, the purchaser can enforce the agree¬ 
ment only to the extent of his interest 82 Where 
the purchaser has the election to restore the prop¬ 
erty or pay the purchase money, it has been held 
that he is not disabled from restoring the property 
by having granted a short term lease of it which 
has not expired at the time of the exercise of the 
option. 83 

Sun'ival of right to rescind or compel repurchase . 
Option contracts giving purchaser a limited time to 
rescind if dissatisfied are held to extend the pur¬ 
chaser’s option after his death to his personal rep¬ 
resentatives in some cases and not in others, de¬ 
pending primarily on the intent of the parties ex¬ 
pressed m the terms of the contract. 84 According¬ 
ly the personal representatives under some contracts 
have been held entitled to rescind, 85 and not under 
others. 86 A contract that the vendor will repur¬ 
chase on the happening of specified conditions is not 
personal and is enforceable by the purchaser’s dev¬ 
isee or heir. 87 

An extension of time of performance at the re¬ 
quest of the vendor does not destroy an option of 
resale contained in the contract. 88 


Consideration. If the agreement to repurchase at 
the option of the vendee is made contemporaneous¬ 
ly with the sales agreement, the consideration for 
the sale furnishes consideration for the option. 89 

(2) Right to Rescind if Dissatisfied 

By the terms of the contract the purchaser may be 
fllven the right to rescind if dissatisfied. 

Where the purchaser is given the right to rescind 
if “dissatisfied” with the title, the grounds or rea¬ 
sons of his dissatisfaction cannot be inquired into by 
any court or any one else except himself. 90 It is 
of no importance that his dissatisfaction is unrea¬ 
sonable 91 However, the purchaser cannot avoid 
a contract to purchase, conditioned on a personal sat¬ 
isfaction with the thing to be purchased, through dis¬ 
honest and fraudulent assertion of his dissatisfac¬ 
tion; 92 and where the contract provides that if 
for any reason the buyer declines to take the title, 
the seller shall pay the expense for examining title 
and the contract shall be abrogated, the buyer can 
refuse to buy onl} on reasonable grounds. 93 

Where the vendors agreed to repurchase if the 
purchasers became dissatisfnd, the amount paid b\ 
the purchaser for the land is a consideration for the 
agreement to repurchase, 04 and it has been held 
that vendors, who agreed to repurchase at the price 
paid, may not set up as a defense that the property is 
not reasonably worth that sum, 95 or that the title 
to the property is defective 90 Under a contract 
which provides that the purchaser may rescind the 
contract if dissatisfied with the land, it has been 
held that on an exercise of the option the duty of 
the vendor to return the notes gnen for the pur¬ 
chase money is implied 97 A \endor may be liable 
personally on his express contract to reimburse 
purchaser if dissatisfied 98 


78. Conn.—Liberman v Beckwith, 65 
A. 153, 79 Conn 317, 8 Ann Cas 
271. 

66 C.J. p 743 note 89. 

77. Wash —McLaren v. Narrows 

Land Co, 191 P 389, 111 Wash 402. 

66 C J. p 743 note 90. 

78. Cal—Herberg-er v. Husmann, 24 
P 1058. 3 Cal Unrep Cas 304. 

66 C J. p 743 note 91. 

79. Ind—Standard Oil Co. v. Rice, 
145 NE 768, 195 Ind 653. 

66 C J p 743 note 92 

80. DC—Clark v Harmer, 9 AppD 
C. 1. 

81. Wis —Stevens v Millard, 36 Wis 
77. 

66 C.J. p 743 note 94. 

82. N.Y — Maier v Rebstock, 87 N.Y. 
S. 85, 92 App Dlv 587. 


83. Va—Williams v Price, 6 Munf 
607, 19 Va 507. 

84. Pa—Fuller v. Dempster, 11 A. 
670, 8 Pa Cas 546 

85. Pa—Fuller v Dempster, supra. 

66 C J. p 743 note 98 

86 . Tenn—Phillips v. Kimmons, 29 
S.W. 965, 94 Tenn 562. 

66 C.J. p 743 note 99. 

87. Fla—Cowan v Orange Belt Se¬ 
curities Co, 194 So. 489, 142 Fla 
194 

88 . N C —Pixson v C E Johnson 
Realty Co, 183 SE. 382, 209 NC. 
354—Pixson v C E Johnson Real¬ 
ty Co, 168 SE. 827, 204 NC 621 

89. N J —Sadr v. West Ridgelawn 
Cemetery, 158 A 415, 108 N.J.Law 
316. 


90. Conn —Liberman v Beckwith. 6”> 
A 153. 79 Conn 317, 8 Ann Cas 271 

66 C J p 743 note 3 

91. Conn —Libt rman v Beckwith, 
supra 

92. Cal—Van I>«*mark v California 
Home Extension Ass n, 185 I 1 866. 
43 Cal App 685 

66 C J. p 743 note 5. 

93. NY—Sullivan v Frazier, 67 N 
YS 1008, 40 Applnv 288 

94. Cal—Parker v. Beach, 167 P 
871, 176 Cal 172 

95. Cal—Parker v Beach, supra. 

96. Cal—Parker v. Beach, supra. 

97. Iowa —Louisa County Nat Bank 
v. Burr. 199 NW. 359, 198 Iowa 4 

98. Fla.—Gabel v. Simmons, 129 So 
777, 100 Fla 626 

66 C J. p 744 note 1L 
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Tender of deed . Where land is conveyed with an 
option to the purchaser to reconvey if dissatisfied, 
the purchaser, if he desires to reconvey, must tender 
a deed," and he cannot excuse himself on the 
ground that the tender would have been unavailing 
for the reason that the vendor would not in any 
event have been able to repay the purchase money. 1 

c. Under Civil Code 

In Louisiana, when earnest money has been paid, a 
contract may be rescinded by the receiver of the pay¬ 
ment by returning double the amount, and by the giver 
by forfeiting the earnest money. 

Under a provision of the Civil Code of Louisiana 
if the promise to sell land has been made with the 
giving of earnest, each of the contracting parties is 
at liberty to recede from the promise, namely, he 
who has given the earnest, by forfeiting it, and 
he who has received it, by returning the double. 2 
The right of the \endor to rescind by returning the 
double is not affected by a provision in the contract 
for the forfeiture of the earnest if the purchaser 
should not pay the price agreed on and complete the 
sale. 3 When the contract is a promise of sale and 
not a sale, money advanced to bind it is earnest 
whether or not so designated 4 Indeed it is earnest 
e\en if it be referred to m the contract or intended 
by the parties as a deposit of part of the purchase 
price, 5 a pa\ ment on account, 6 or as liquidated dam¬ 
ages 7 There are some decisions, apparently over¬ 
ruled, which cannot be reconciled with this rule. 8 
It has been held that a purchaser under a contract 
making a deposit part of the purchase price is not 
entitled to the return of double the amount because 
of fraudulent representations by the \endor. 9 
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Merger of promise into sale . When a part of 
the purchase price in addition to the earnest is paid, 
the promise to sell becomes merged into a contract 
of sale, and the privilege of withdrawing, by pay¬ 
ing the forfeit, is at an end. 10 

Waiver. The parties may, in their contract, waive 
all benefits of the statute and such a provision is 
enforceable. 11 

d. Construction and Operation of Contract 

The option to rescind given a party by the contract 
is subject to all the conditions specified by the contract 
and no others. 

The general rules as to the construction and op¬ 
eration of contracts are applied to a contract for 
the sale of realty which gives the parties an option 
to rescind or forfeit the contract. 12 A right to 
rescind at the option of one of the parties may be 
exercised without reference to any conditions other 
than those specified in the contract. 13 A purchas¬ 
er suing to recover installments of price on exer¬ 
cising an option to rescind has been held liable 
for interest only during the time the contract was 
in force, 14 and not chargeable for depreciation after 
the date of the rescission. 15 Where the terms of 
the contract bind the vendor to accept liquidated 
damages in satisfaction of the purchaser's obliga¬ 
tions, the purchaser has been held to have an option 
to perform, or to pay the vendor such sum as liqui¬ 
dated damages 16 A prowsion in the contract giv¬ 
ing the purchaser the right to rescind the contract 
has been held to grant him an option and not to im¬ 
pair his right to seek redress under the ordinary 


99. Mo —Curl is v Sexton 125 S\V 
80b. 142 Mo App 179—Pursley v 
Good. 68 S W 218. 94 Mo App 382 

1. Mo—Pursley v Good, supra 
66 C J p 744 note 13 

2. La —Wagnon v Schick, 71 So. 534, 
139 La 347 

66 CJ p 744 note 15. 

Consideration 

Power of vendor to terminate con¬ 
tract did not enable him to obtain in¬ 
terest and benefit of taxes paid by 
purchaser without consideration, 
since under Code he must return dou¬ 
ble amount of deposit in such case — 
Tates v. Batteford, 139 So 37, 19 La 
App. 374, rehearing denied and amend¬ 
ed 139 So. 746, 19 La App. 374. 

Oqn paoto da retro 

Right of vendor to sell his lands 
con pacto de retro in the Philippines 
see 66 CJ. p 745 notes 24-37. 

3. La.—Capo v. Bugdahl, 42 So 478, 
117 La. 992. 


Effect of provision for forfeiture of 
part of deposit 

As respect** mutuality, where con¬ 
tract provided that purchaser should 
surrender 25 per cent of deposit in 
ease of default, statute wrote into 
such contract vendor’s obligation to 
forfeit a like sum in case of his de¬ 
fault —Tates v Batteford, 139 So 37, 
19 La App 374. rehearing denied and 
amended 139 So 746, 19 La.App 374 

4. La—Buckman v Stafford, Derbes 
& Roy. 119 So 701, 167 La. 540. 

66 C J p 744 note 17. 

5. La —Livingston v Southport Mill, 
136 So. 289, 173 La. 120. 

66 C J. p 744 note 18. 

6. La—Breaux v. Burkenstock, 115 
So 482, 165 La. 266. 

66 C J p 744 note 19. 

7- La—Yates v. Batteford, 139 So 
37, 746, 19 La.App 374. 

8. La—Nosacka ▼. McKenzie, 54 So 
351. 127 La. 1063. 

66 C J. P 745 note 2L 
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9. La—Branch v. Acme Homestead 
Ass’n, App, 169 So. 129 

10. La —McCain v. Hicks. 90 So. 506, 
150 La. 43 

66 C.J. p 745 note 22 

1L La—Harvey v Prest. 113 So 
847, 164 La 278 

12. Cal—Kesterson Lumber Corp v 
Friesleben Estate Co, 251 P 2d 945, 
40 Cal 2d 170 

Ill.—Sessa v Olson, 113 N E 2d 190, 
350 Ill App. 5SS 

Pa.—Best v. Realty Management 
Corp. 101 A 2d 438. 174 Pa Super 
326—Turner v 1518-20 Locust St. 
Co. 59 Pa Dist & Co 55 

W Va —Clayton v Nicely. 182 SE 
569. 116 W Va 460 

13. Or—Rynhart v. Welch, 65 P.2d 
1420, 156 Or. 48. 

14. Va.—Colvin v. Butler. 143 S.E. 
333, 150 Va. 672. 

15. Va.—Colvin v. Butler, supra. 

16° Tex —Huffhines v. Bourland, 
Com.App., 280 S.W. 56L 
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rules of law. 17 Where the vendor agrees to re¬ 
purchase at the option of the purchaser with “ten 
per cent upon the investment" it has been con¬ 
strued as an undertaking to pay an annual interest 
at the rate named, and not a mere arbitrary aug¬ 
mentation in the sum received for the land. 18 
Where the contract of sale giving the purchaser 
an option to resell does not mention an encumbrance 
which the vendor knew existed, a covenant for its 
removal cannot be written into the agreement as a 
condition of the repurchase. 1 * Under a contract that 
if he did not dispose of the property within a year 
at a certain profit he could resell it to the vendor at 
that price, it has been held that the purchaser is 
not bound to sell the property within the year as a 
condition precedent to his right to recover. 20 

Where a corporation is the vendor and the con¬ 
tract of sale provides that if any stockholder of the 
vendor should bring suit to enjoin the sale the ven¬ 
dor should have power to rescind, it has been held 
that the vendor could rescind on the bringing of such 
a suit by a stockholder, regardless of the merit of 
the stockholder's suit. 21 A contract providing that 
the purchaser could rescind “at the end of one year 
from date of this contract" has been construed to 
give the purchaser a reasonable time m which to 


rescind after the end of the year. 22 Where the 
purchaser has the option of taking the land or pay¬ 
ing a penalty and a claim is assigned as security for 
the purchase money, if the purchaser elects to pay 
the penalty the vendor is entitled to the same se¬ 
curity as for the purchase price. 23 The notice of 
election to express an option to resell the land cre¬ 
ates a bilateral contract relating back to the time 
of the original sale. 24 Although under a contract 
the vendor has an option to take a reconveyance, un¬ 
less he has properly exercised his option he has no 
rights in the land itself. 25 Where the contract gives 
a party an option to rescind if he cannot perform, 
the right to rescind arises only in the event of his 
actual inability to perform. 26 When the contract 
provides that a party may rescind on the nonper¬ 
formance by the other of a specified act, and per¬ 
formance is refused and the option to rescind is ex¬ 
ercised, the party who refused to perform cannot 
reinstate the contract by subsequent performance. 27 

Damages . The damages which a purchaser can 
recover for a failure of the vendor to repurchase 
when requested is the difference between the market 
value of the property and the sum at which the ven¬ 
dor had agreed to repurchase. 23 


2. Rescission or Forfeiture by Vendor 


§ 127. Right to Rescind 

a. In general 

b. Real party in interest 

a. In General 

It has been held that there Is no such thing as the 


rescission of a contract after performance by one of the 
contracting parties, unless the party who has performed 
either expressly or Impliedly consents thereto. 

A vendor seeking a forfeiture under a statute 
as to land contracts should fully and strictly follow 
the procedure there required. 20 It has been held 


17. Tex—Powers v. Sunylan Co. 
Com. App, 25 S.W.2d 808, reheard 
27 S W 2d 129 

68 C J p 745 note 41. 

18. Cal—Dean v. Hawes, 157 P. 558, 
29 Cal App. 689. 

19. Pa.—Markley v. Godfrey, 98 A. 
785, 254 Pa. 99. 

20. Ky.—Kooper v. Fischer, 7 Ky.L. 
863. 

21. Miss—Barney & Hines v. Delta 
& Pine Land Co., 62 So. 355, 105 
Miss 320. 

22. Minn.—-Davis v. Godart, 154 N. 
W. 1091, 131 Minn. 221. 

23. U S.—Cathcart v. Robinson, Diet 
Col., 5 Pet. 264, 8 L.Ed. 120. 

fli, Cal.—Parker v. Beach, 167 P. 871, 
176 Cal. 172. 

25. Ga—Reese v. Edwards, 175 S.E. 
16, 179 Ga. 65. 

Proceeds of tmsnsaaoo 

Where purchaser under deed giving 


vendor right to redeem within three 
years entered into possession and 
obtained fire insurance payable to 
purchaser on building, without ven¬ 
dor’s knowledge, and collected pro¬ 
ceeds thereof, vendor had no claim on 
insurance money, and his petition 
praying for accounting of proceeds 
and for specific performance stated no 
cause of action.—Reese v. Edwards, 
supra. 

Failure of purchaser to make Im¬ 
provements 

Where contract for sale of land 
provided that vendor could redeem, 
vendor, not having redeemed, was not 
Interested in land and could not com¬ 
plain of purchaser’s failure to per¬ 
form his contract to build bam there¬ 
on.—Reese v. Edwards, supra. 

26. Pa.—Di Bennedetto v. D1 Rocco, 
93 A.2d 474. 372 Pa. 302. 

Inability to pay cash 
Under contract for sale of realty 
which gave purchaser right to cancel 
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contract in event that he could not 
[ make the cash settlement agreed up¬ 
on. purchaser could cancel the con¬ 
tract only if he a ere unable to com¬ 
plete the transaction—Di Bennedetto 
v. Di Rocco, supra. 

27. Cal—Siegel v. Lewis, 168 P.2d 
50, 74 Cal App.2d 86 

Bemedylag defeet in premises 

Where vendors' escrow contract 
amendment gave purchaser right to 
terminate contract for failure to rem¬ 
edy termite condition, fact that after 
contract was canceled and before date 
set for forclosing of the escrow, ven¬ 
dors offered to and did complete the 
termite work, could not bind pur¬ 
chasers after contract had been ter¬ 
minated.—Siegel v. Lewis, supra. 

28. Cal.—Dean v. Hawes. 157 P. 558. 
29 Cal App. 689. 

29. Iowa —Kilpatrick v. Smith, 19 N 
W.2d 699, 236 Iowa 584. 

Enforcement of forfeitures in equity 
see Equity | 57. 
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that there is no such thing as the rescission of a 
contract after performance by one of the con¬ 
tracting parties, unless the party who has performed 
either expressly or impliedly consents thereto. 30 
The fact that the purchaser has agreed, as a part 
of the consideration, to assume mortgages on the 
land will not affect the vendor's right to rescind if 
the purchaser's promise has not been accepted by 
the mortgagee, 31 and, where the contract provides 
that, in case of default in payments, the contract 
shall be void, the vendor may forfeit, although the 
mortgagee knew of the agreement and notified the 
purchaser of maturing interest 32 

b. Beal Party in Interest 

The vendor cannot rescind if he has disposed of his 
entire interest in the contract, in which case the right 
to do so passes to his assignee. 

If the vendor has disposed of his entire interest 
in the contract, he can no longer rescind, 33 the right 
to rescission or forfeiture passing to his assignee. 34 
So, too, without the consent of the assignee, 35 the 
vendor cannot rescind where he has transferred or 
assigned the purchase-money notes 36 without re¬ 
course or warranty, 37 even though he subsequently 
reacquires the notes, 33 and so, where the vendor 
represents only part of the purchase-money notes, 
he cannot rescind 39 However, the vendor may re¬ 
scind, even though he has indorsed the purchase- 
money notes as collateral, where they are subject to 
withdrawal at his option. 40 

Since only the holder of the superior legal title, 
reserved in a deed to secure lien notes for the pur¬ 
chase price, can rescind for a default in the pay¬ 
ment of such notes, 41 an assignee of purchase- 


money notes has no right to rescind the sale. 43 A 
vendor, whose interest has been sold at a judicial 
sale may, during the redemption period, rescind the 
contract of sale. 43 

§ 128. Grounds 

a. In general 

b. Matters available to purchaser as 

grounds for rescission 

c. Miscellaneous grounds 

a. In General 

A vendor may not arbitrarily rescind a contract for 
the sale of land; a forfeiture of such contract is de¬ 
clared only for reasons set forth therein. 

If the transaction between the vendor and the 
purchaser has amounted to a contract of sale, the 
vendor may not arbitrarily rescind such contract; 44 
but, if the transaction between the vendor and the 
purchaser amounts merely to an option, not under 
seal or supported by a consideration, the party offer¬ 
ing such option may revoke it at any time before it 
has been accepted or some act is performed equiva¬ 
lent to an election to purchase under its terms, as 
considered supra § 28. A forfeiture of a contract 
which might result m serious loss and damage to 
the purchaser should not be declared unless the equi¬ 
ties of the case so demand. 45 

Contract not specifically enforceable . The mere 
fact that the contract is of such a character that 
the obligation of the grantee is not the subject of 
specific performance is not a ground of rescission. 4 ® 

Grounds specified by terms of contract . The ven¬ 
dor may declare a forfeiture for grounds specified 


30. Or—Bloech v. Hyland Homes 
Co. 274 P 318. 128 Or 292 

Rescission for default in pa>ment of 
purchase money where contract ex¬ 
ecuted see Infra ft 133 

31. Iowa.—Hannan v Murphy, 200 N. 
W. 418, 198 Iowa 827. 

66 C J. p 746 note 66. 

*3. Iowa.—Miller v. Hughes, 63 N 
W. 680. 95 Iowa 223. 

Kan.—Drollinger v. Carson, 155 P 
923. 97 Kan. 602. 

33. I1L—DeWolf ▼. Pratt 42 Ill. 
198. 

Wash.—Shaw v. Benesh, 79 P. 1007, 37 
Wash. 457. 

34. La.— LfOUis Werner Saw Mill Co 
v. White, 17 So.2d 264, 205 La. 242 

66 C.J. p 746 note 64. 

33. Tex —Russell 4k Selsf eld v. Kirk- 
bride, 62 Tex. 455. 

33. Tex—Walls v. Cruse, Civ.App. 
185 S.W. 1033. 

66 C.J. p 746 note 51, 


37. La.—People’s Bank v. Cage, 3 < 
So 721. 40 La Ann 138 

38. La—People's Bank v. Cage, su¬ 
pra. 

39. Tex —Douglas v Blount. 67 S W 
484. 95 Tex 369. 58 L.R.A. 699 

In Louisiana 

(1) By reason of a change in stat¬ 
ute, providing that the right to dis¬ 
solve the contract follows the notes 
given to secure the purchase price, 
where the vendor retains part of the 
notes, he is entitled to dissolve, if 
holders of the remaining notes re¬ 
fuse to join in the dissolution they 
may be paid by those desiring to dis¬ 
solve, the latter thereby becoming 
subrogated to rights of the former — 
Louis Werner Saw Mill Co. v. White, 
17 So 2d 264, 205 La. 242. 

(2) Under prior law. the rule of the 
text prevailed.—Bryant v Stothart. 
15 So. 76, 46 La.Ann. 485—66 C.J. p 
746 note 59. 


40l Wash.—Benh&m v Columbia 
Canal Co. 132 P. 884, 74 Wash. 
110 

41. Tex—Ross ▼. Bailey, Civ.App.. 

143 SW. 961 
66 C J. p 746 note 61. 

43. Tex —Henderson v. Hall, Civ. 
App, 174 S W.2d 985. error refused. 

43. Minn.—W. T. Bailey Lumber Co. 
v. Hendrickson, 240 N.W. 666. 185 
Minn. 251. 

44. Ill.—Tucker v. Bean, 98 N.E.2d 
871, 343 Ill App. 290. 

S D —Boekelheide v. Snyder, 26 N.W. 

Id 74, 71 SJD. 470. 

66 C.J. p 747 note 68. 

45. Iowa.—Holman v. Wahner. 268 
N.W. 168, 221 Iowa 1218. 

48. Cal—Husheon v. Kelley, 124 P. 

231. 162 Cat 656. 

66 C.J. p 747 note 7ft, 


1061 



91 C.J.S. 


§ 128 VENDOR & PURCHASER 


in the contract. 47 Both in the absence of statute, 48 
and under some statutory provisions, a forfeiture 
of a purchaser’s rights in a contract for the sale 
of realty cannot be declared unless the contract pro¬ 
vides therefor. 49 Where a contract for sale of 
land specifies what defaults shall be grounds for the 
forfeiture by the vendor, a forfeiture of such con¬ 
tract on other grounds, not included as grounds of 
forfeiture in the contract, will not be upheld. 60 

b. Matters Available to Purchaser as Grounds 
for Rescission 

Grounds available to the purchaser for rescission 
are not generally available to the vendor for that pur¬ 
pose. 

Grounds available to the purchaser for rescission 
are not in general available to the vendor for that 
purpose. 51 Thus, in the absence of a contract pro¬ 
vision to the contrary, 52 the fact that the land is 
subject to an encumbrance, 53 that there is a defect 
of title to the land sold, 54 that the vendor can con¬ 
vey only a less estate than he covenanted to con¬ 
vey, 55 or that the purchaser was induced to make 
the contract by the vendor’s false and fraudulent 
misrepresentations 56 does not authorize a rescission 
by the vendor, since the purchaser may insist on hav¬ 
ing what he, the vendor, is able to convey. How¬ 
ever, where a vendor could not give a title satis¬ 
factory to the purchaser’s attorneys because his title 
was based on adverse possession, it has been held 
that he may rescind the contract. 57 


While a provision in the contract that it shall be 
void if the vendor cannot give good title has been 
held to be for the benefit of the purchaser and 
not ground for rescission by the vendor, 58 where 
there is no distinct and independent contract to 
convey, but the agreement to make a warranty deed 
is conditioned on there being a good title, and the 
contract further provides that, if there turns out to 
be a defective title which cannot be rectified in a 
certain time, the contract is to be null and void, it 
has been held that the vendor need not convey un¬ 
less the purchaser so requests and relieves him 
from his warranty as to such defects. 69 

c. Miscellaneous Grounds 

Various miscellaneous matters have been consider¬ 
ed by the courts and held to constitute or not to con¬ 
stitute grounds for rescission. 

Inadequacy of price, improvidence, surprise, and 
mere hardship, none of these, nor all combined, fur¬ 
nish an adequate reason for rescission of a con¬ 
tract 60 So, too, it is not a ground for rescission 
by the vendor that the purchaser is an alien, 61 
that he is indebted to the vendor on an account en¬ 
tirely distinct from the contract of sale; 62 that he is 
an illegitimate child; 63 that the vendor was a per¬ 
son without business experience , 64 or that the ven¬ 
dor was old, m feeble health, and in financial trouble 
at the time of execution of the conveyance 65 So, 
also, it is not an adequate reason for rescission that 
there are minor variations from the contract in the 
purchaser’s instructions to the escrow holder, 66 


47- Ill—Kingsley v Roeder, 117 N 
£ 2d 82, 2 Ill.2d 131 
Iowa—Spangler v. Misner, 28 N.W. 
2d 5 t 238 Iowa 600 

48. Colo—Wiley v. Lininger, 204 P 
2d 1083, 119 Colo. 497. 

49. Iowa—Westereamp v Smith, 31 
NW2d 347, 239 Iowa 705—Holman 
v Wahner, 268 NW 168, 221 Iowa 
1318—Schwab v Roberts, 263 NW 
19, 220 Iowa 958. 

50. ND—Cughan v Larson, 100 N 
W. 1088, 13 ND. 373 

66 C J P 756 note 3 

Construction of contract as to forfei¬ 
tures see supra fi 97. 

Assignment 

Where contract for sale of land 
prohibited assignment by purchaser 
without written consent of vendor 
but did not provide for forfeiture in 
event of an unauthorized assign¬ 
ment, an unauthorized assignment 
coupled with tender of entire pur¬ 
chase price did not forfeit contract 
—Nielsen v. Baldridge, 146 P.2d 754, 
173 Or. 555. | 


51. Ariz—Pima Farms Co v Fow¬ 
ler. 258 P 256, 32 Ariz 331. 

66 C J. p 756 note 5 

Grounds for rescission by purchaser 
see infra $8 156-166 

52. Miss—Bibb v Wilson, 31 Miss 
624 

66 C J p 756 note 6 

53. Ark —St Louis, etc, R Co. v 
Beidler, 43 Ark 17 

54. La —Dimmer v Spearman, App , 
178 So 764 

66 C J p 756 note 8 

55. Pa —Rohr v Kindt, 3 Watts & 
S. 563, 39 Am D 53 

56. Iowa—Tott v Duggan, 200 N.W 
411, 199 Iowa 238. 

57. Tex —Moling v. Mahon, Civ.App , 

1 86 S W 956 

66 C J p 757 note 13 

58. Ill—Lancaster v Roberts, 33 N 
E 27, 144 Ill. 213 

66 C J. p 757 note 14. 

59. Mo-*-Terte v. Maynard, 48 Mo 
App. 463 

60. Pa—Nunge v Crawford, 88 Pa. 
Super 516—Gardocki v. Brynglo- 
vich, Com PI, 32 Del.Co. 62—Mar- 
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golis v Miller, Com PI., 22 Leh 
Leg J 291 

66 C J p 757 note 16 
“Commercial frustration" 

Where plaintiffs contracted shortly 
after end of war to sell their home 
to defendants, and addenda to con¬ 
tract provided that plaintiff’s were 
about to erect a new home and that 
when plaintiffs could move into it. 
they would convey their old home to 
defendants and enactment of statute 
delayed construction of new home 
plaintiffs were not entitled to rescind 
contract under "commercial frustra¬ 
tion doctrine "—Dorn v Goetz, 193 P 
2d 121, 85 Cal App 2d 407. 

61. U.S —Hepburn v Dunlop, Diet 
Col, 1 Wheat 179, 4 L Ed. 65 

62. Ala—Byrd v. Odem, 9 Ala. 765 

63. Ohio —Hughes v. Hind, 1 Wright 
650 

66 C J p 757 note 19. 

64. Ark—Wheatley v. Drennen, 189 
S.W.2d 926, 209 Ark. 211 

66. Ark—Hoover v. Binkley, 51 SW 
73, 66 Ark 645. 

66. Cal—Smith v. Schrader, 251 P. 
967, 80 Cal.App. 473. 
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that the purchaser had not obtained insurance as re¬ 
quired by the contract where he had tendered the 
balance of the purchase money before a declaration 
of forfeiture ; 67 that the purchaser is a corporation, 
and has made use of the realty for a purpose for 
which it was not authorized by its charter to use it, 
the sale itself not being ultra vires , 68 that the pur¬ 
chaser who has agreed to pay one half of the costs 
of a survey refuses to pay more than that amount. 69 

Other insufficient reasons are that action on the 
purchase-money notes has become barred by the 
statute of limitations, no excuse being shown for 
the delay in bringing suit; 70 that the purchaser 
borrows money from himself as guardian without 
consent of the court to clear off encumbrances on 
land to be conveyed as a consideration for the ven¬ 
dor’s conveyance ; 71 or that the purchaser has died, 
and cannot execute the bonds and mortgage re¬ 
quired by the contract since the heirs or residuary 
legatees may carry out the contract. 72 Likewise, the 
failure of the purchaser to pay the cost of the serv¬ 
ice of a notice of forfeiture is an insufficient ground 
for the declaration of a forfeiture. 73 The failure of 
appraisers to agree, or that the appraisement made 
was set aside, or that the umpire died, although 
making literal performance impossible, is not ground 
for rescinding the contract of sale. 74 A vendor, ac¬ 
cepting notes in payment of the purchase price on 
the assurance of his agent that he had a purchaser 
for the notes, cannot rescind on the failure of the 
agent to have the notes cashed, no fraud being prac¬ 
ticed by the vendee; 75 and a purchaser's failure to 
offer legal tender in payment under a contract has 
been held not to entitle the vendor to rescind the con¬ 
tract, where the first payment was made by check 
and where the vendor had failed to furnish a mer¬ 
chantable abstract of title within the time required 
by the contract. 76 Where part of the consideration 
for the conveyance is a promise to convey other 
land, it has been held not a ground to rescind that 


the promised conveyance was not executed, 77 and* 
if a deposit is made, to be forfeited if the purchaser 
does not consummate the purchase, a failure of the 
parties to agree on the terms of the contract will not 
authorize the vendor to declare a forfeiture. 78 
Where the vendors had reserved the mineral rights 
in the land conveyed for a period of years, the pur¬ 
chaser’s institution of a jactitation suit, charging 
that one of the vendors had slandered the purchas¬ 
er’s title by holding himself out to be the owner of 
the minerals, does not confer on the vendors the 
right to demand judicially a summary rescission of 
the sale 79 Where one of the terms of a contract 
of sale w f as that the grantee would bring suit to quiet 
the title to the property, the grantor to pay the 
expenses thereof, the act of the grantee in con¬ 
veying the property to those against whom the suit 
to quiet title was brought and dismissing the suit, 
does not entitle the grantor to rescind the original 
contract. 80 

On the other hand, it has been held that a vendor 
of land, where the sale is void because part of the 
consideration therefor was intoxicating liquors, may 
recover back the land, although he participated in 
a violation of the law. 81 After the vendor has re¬ 
scinded because a note given m part payment with¬ 
out recourse was usurious, it has been held that the 
purchaser’s offer to pay cash in lieu of the note could 
not defeat the vendor’s right to rescind. 82 The im¬ 
possibility of the substantia] performance of a town- 
site agreement caused by the act of the grantee has 
been held a ground for the rescission of the agree¬ 
ment 83 

§ 129. -Invalidity of Contract in General 

Mutual mistake in a contract for the sale of land, and 
fraud or misrepresentation, are valid reasons for re¬ 
scinding such contracts. 

Where there has been a mutual mistake in a con¬ 
tract for the sale of land, it has been held that the 
vendor may rescind the contract, 84 and, under a 


07. Colo—Gavin v. Elliott, 262 P I 
923. 83 Colo 95. 

08. Tenn —Barrow v Nashville, etc, 
Turnpike Co, 9 Humphr 304. 

09. NC—Davis v. Terry, 18 SE. 947, 
114 N C. 27. 

70. Kan —Thomburgrh v. Cole, 27 
Kan 490. 

71. Iowa—Kraner v Chambers, 61 
*N W. 373. 92 Iowa 681. 

66 C.J. p 757 note 26. 

72. Pa.—Tiernan v. Roland, 15 Pa 
429. 

73. Iowa.—Watson v. Chapman, 55 
N.W.2d 555. 244 Iowa 66. 


74. Ga—Parsons v. Ambos, 48 SE 
696. 121 Ga 98. 

75. Tex —Miller v Flattery, Civ 
App, 171 S \V 253, error dismissed 
Flattery v. Miller, Sup, 212 SW 
932 

78. Ill —Compton v Weber, 129 N E 
764. 296 Ill 412. 

77. I*a—Appeal of Crevelin^, 3 
Walk 360 

78. La —Bradford v. Haas. 35 So 
493. Ill La 148. 

79. La—Bailey v. Wadley, App., 185 
So 466 

80. Okl—Johnston v. Dill, 25 P.2d 
283, 165 Okl. 165 
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81. Iowa—Lindt v. Uihlem, 79 N.W. 
73. 109 Iowa 591. 

82. Iowa—Steltzer v Compton, 149 
N.W 243, 167 Iowa 266. 

83. Tex —Stephenson v. Callihan, 
Civ App., 60 S W 2d 805, error re¬ 
fused 

8C. Mo—Ford v Delph, 220 S.W. 719, 
203 Mo App 659. 

66 C.J. p 755 note 84. 

Error la computation held sot 
ground for rescission 
Where the purchase price of several 
properties has been agreed upon and 
there is error In computing: the to¬ 
tal of the various Items, the law re- 
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contract for the sale of property to a school board, 
providing that, if the board determined not to use 
the property for school purposes, but to sell it with¬ 
in ten years, the purchaser should have the option 
to repurchase, it has been held that, if such repur¬ 
chase clause is invalid and not enforceable, the ven¬ 
dor is entitled to a rescission of the entire contract 
on paying back the purchase money. 86 

Fraud or misrepresentation of purchaser . In 
equity, where the contract is executory, the vendor 
may rescind and set up the fraud as a defense in a 
suit by the purchaser for specific performance, as 
considered in Specific Performance § 43, or in a 
proper case he may maintain a suit to rescind, 
whether the contract is executory or executed, 86 
provided he has no plain, adequate, and complete 
remedy at law. 87 So, too, an executory contract 
for the sale of land will be rescinded where the mis¬ 
take on the part of the vendor was caused by misrep¬ 
resentations on the part of the purchaser, although 
not made fraudulently, where such mistake essen¬ 
tially affected the value of the premises, so that the 
contract would not have been made if it had not 
existed. 88 Although there is authority to the con¬ 
trary, 88 it has been held that a vendor, after he 
has executed and delivered a conveyance of the 
property to the purchaser, cannot avoid the con¬ 
tract or conveyance at law, as m an action of eject¬ 
ment, because of the purchaser’s fraud or misrep¬ 
resentation. 88 


§ 130 . -Inadequacy of Consideration 

a. In general 

b. “Lesion” under civil law 

a. In General 

Inadequacy of price la an Insufficient reason for 
setting aside a contract for the sale of land, in the 
absence of circumstances which show that an uncon- 
aclentious advantage was taken of the vendor. 

A contract for the sale of land will not be set 
aside because of mere inadequacy of consideration, 91 
especially where it was occasioned by the acts of 
the vendor. 82 However, the inadequacy may be so 
gross that from this fact itself it may be found 
that the contract was entered into under circum¬ 
stances of fraud and imposition and, in such case, 
the contract will be set aside. 83 Also, where inade¬ 
quacy of consideration is complicated with circum¬ 
stances which show that an unconscientious advan¬ 
tage was taken of the vendor, rescission will be 
granted, 84 unless the acts of conduct of the pur¬ 
chaser amount to an estoppel or waiver. 86 

Among the circumstances which, when combined 
with inadequacy of consideration, form ground for 
rescinding the contract are fraud or deceit, 86 or the 
violation of confidential relations. 87 However, in 
the absence of fraud or mental imbecility, old age, 
consequent loss of memoiy, and feeble health are 
not sufficient grounds for rescission, although the 
sale was made for much less than the value of the 
land. 88 Even though the contract is executed, it 
may be rescinded for inadequacy of consideration 
if combined with circumstances of unfair dealing. 98 


gards the amount correctly computed 
as contract between the parties, and 
neither may rescind—Bams v. En- 
aor, D.C.MunApp, 39 A 2d 62 

88. Va.—School Board of City of 

Roanoke v Payne, 144 S E. 444, 

161 Va. 240. 

88 . Ill.—Tucker v. Beam, 98 NE 2d 

871, 343 Ill.App 290. 

66 C J. p 756 note 96 

Subsequent sale by vendee 

Where contract for sale of realty 
was obtained from vendor as result 
of constructive fraud of a defendant 
and land was purchased from defend¬ 
ant by purchaser a ho sold a part of 
the land to another, constructive 
fraud of defendant upon which orig¬ 
inal vendor predicated right to re¬ 
scission of contract would be held to 
have been "by or with the conni¬ 
vance*' of such latter purchasers, 
within statute authorizing party to 
rescind if consent of party rescind¬ 
ing was obtained through fraud ex¬ 
ercised by or with connivance of par¬ 
ty as to whom party rescinds, so that 
rescission could be granted as to con¬ 


tracts of latter purchasers as well 
as of defendant—Orr v. Allen, 45 N. 
W 2d 737. 93 SD 647 

87. Mass —Bassett v. Brown, 100 
Mass. 355—Pratt v. Pond, 5 Allen 
59. 

Absence of fraud 

Where plaintiff’s wife conveyed her 
property to plaintiff and defendant 
on defendant's oral promise to pro¬ 
vide for plaintiff under certain cir¬ 
cumstances, on defendant's breach of 
such promise after death of plaintiff's 
wife, plaintiff’s remedy was an action 
at law for damages and not a suit 
in equity to cancel deed —Ampuero v 
Luce, 157 P.2d 899, 68 CalApp2d 
811. 

88. NY —Belknap v. Sealey, 14 NY 
143, 67 Am D. 120. 

89. Mass —Bassett v. Brown, 100 
Mass. 355. 

66 C J. p 755 note 91. 

9a NY.—Smith v. Ryan, 84 NE 
402, 191 N.Y. 452, 123 Am S R. C09. 
19 L.R.A,N S.. 461, 14 Ann.Cas 505 
66 C.J. p 756 note 92. 
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91. Ga.—Bailey v. Bell, 69 S E 2d 
272. 208 Ga 715. 

Ohio—Smith v. Smith. App., 37 N E 
2d 425. 

66 C J. p 747 note 84. 

92. Va—Forde v. Herron, 4 Munf 
316, 18 Va 316 

93. Ga—Bailey v. Bell, 69 S E 2d 
272. 208 Ga 715 

66 C J p 748 note 86 

94. Ky—Horsley v. Asher. 22 SW 
434. 94 Ky. 314, 15 Ky L. 105. 

66 C J. p 748 note 87 

95. Tenn —Campbell v. Foster, 2 
TennCh 402. 

66 C.J. p 748 note 88. 

gg. Wis.—Two Rivers Mfg Co v. 
Beyer, 42 N.W. 232, 74 Wis. 210. 
17 Am.SR. 131. 

66 C.J p 748 note 89. 

97. Mont—Leggat v. Leggat, 35 P 
724, 14 Mont 104. 

9A Ark —Thompson v. Gossitt, 23 
Ark 176. 

66 C J p 748 note 91. 

99. Va.—McKinney v. Pinckard, 2 
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b. “Lesion” under CMl Law 

An action of loaion beyond moiety may be main- 
tained under the civil law by a vendor who has told 
immovable property at Idea than half of Ite value; It 
la elmilar to an action for rescission of a contract for 
the sale of land. 

“Lesion,” as defined by the Louisiana code, is the 
injury suffered by one who does not receive the 
full equivalent for what he gives in a commutative 
contract, 1 and the remedy commonly known as an 
action of “lesion beyond moiety”, an action for re¬ 
scission, 2 is given to a vendor who has sold immov¬ 
able property at less than half of its value. 2 The 
remedy given for this injury is, by the express terms 
of the statute, founded on its being the effect of im¬ 
plied error or imposition, 4 and the action has been 
held to be intended for those who, through necessi¬ 
tous circumstances, weakness, or improvidence, have 
suffered a loss as a result of the sale of land of more 
than one half of its value, and not to afford a means 
of speculating in real estate and on the title there¬ 
of 2 

The statute has been held to apply to sales sub¬ 
ject to the right of redemption, 6 but not to the sale 
and purchase of a tract of land for the purpose of 
a redemption by the original owner and the ex¬ 
tinguishment of a doubtful claim growing out of a 
forced alienation for taxes. 7 The remedy is not 


available in the case of a sale of movable property. 2 
The action cannot be maintained against third 
persons buying from the original purchaser, 2 even 
though they had knowledge of the inadequacy of the 
price in the first sale. 10 It is not necessary to show 
fraud m order to support the action. 11 Inadequacy 
of price, less than one half value, is considered an 
imposition, and the insufficiency of price is the “im¬ 
position” meant by the statute. 12 

Market value as of the date of the sale has been 
considered in fixing the value of the property for 
the purposes of an action to rescind, 12 and against 
this must be measured the consideration received 
or enjoyed by the vendor, and which constituted the 
moving cause to him to part with his property, and 
the value of such property to him at the time. 14 In 
fixing the value a high estimate will not recom¬ 
mend itself to the court. 15 

§ 131. -Failure of Consideration 

Failure of consideration moving from the purchaser 
to the vendor is ground for which the vendor may re¬ 
scind the contract. 

Failure of consideration moving from the purchas¬ 
er to the vendor is ground for which the vendor 
may rescind the contract. 16 

Default in contract for support . Although there 
is authority to the contrary, 17 where property is 


Leigh 149. 29 Va. 149. 21 Am.D. 
601. 

I* La.—Schouest v Schouest, App. 
30 So 2d 871. followed in SO So 
2d 875. two cases. 

a. La.—Russell v. Sprlgg, 10 La. 
421. 

8 - La.—-Dupree v Myers. 138 So. 146. 

141 So 393. 19 La.App. 806. 

66 C.J. p 748 note 96. 

4. La.—Blaise v Caxezu. 26 So 2d 
689. 210 La. 176—Schouest v. Schou¬ 
est. App. 30 So.2d 871, followed in 
30 So.2d 876. two cases. 

Strength of presumption 

The presumption is so strong that 
even if the vendor should expressly 
declare he knows that the value of 
the property exceeds twice the price 
received, and that he Intends to give 
the purchaser the surplus of the 
thing's value over the price received, 
and that he expressly abandons the 
right to rescind the sale, nevertheless 
the law still gives vendor right of re¬ 
scission.—Blaise v. Cazexu, 36 So.2d 
669, 210 La. 176. 

6 La—Fernandez v. Wilkinson, 103 
So. 687. 168 La 137. 

66 G.J. p 748 note 98. 

6 La—Bonnette v. Wise, 86 So. 963, 
111 La 866. 


7. La—Copley v. Flint, 16 La 380. 
8: U.S—Stan fa v. Bynum, D.C.La, 
37 FSupp 962. 

9. La—Morgan v. O'Bannon A Juli- 
en. 51 So 293, 125 La 367 
66 C J. p 749 note 2. 

10L La —Morgan v O'Bannon A Jull- 
en. supra 

1L La—Schouest v. Schouest. App, 
30 So.2d 871. followed in 30 So 2d 
876, two casea 
66 C.J. p 749 note 4. 

12. La—Hyde v Barron, 61 So 126, 
125 La 227—Schouest v Schouest 
App, 30 So.2d 871. followed in 30 
So.2d 875, two cases. 

13. La—Blaise v Cazezu, 26 So 2d 

689, 210 La 176—Henderson v. 

Dyer, App., 68 So.2d 623. 

«■»«** olreumstamoes considered in 
ascertaining value 
(1) In determining whether realty 
had been sold for less than half its 
true value so as to authorize rescis¬ 
sion of sale under statute, value of 
realty was to be estimated in accord¬ 
ance with value of agricultural lands 
of the same quality in the neighbor¬ 
hood, where land was agricultural 
land when sold, and its proximity to 
potential oil field was discovered aft¬ 
er sale—Dick v. Lovell, La.App., 2 
So.2d 272. 


(2) Other circumstances see 66 C.J. 
p 749 note 6 [aj. 

14. La—Llnkswiler v. Hoffman, 84 
So 34, 109 La. 948 

66 C J. p 749 note 7. 

15. La—Hyde v. Barron. 61 So. 126. 
125 La. 227. 

16. Tex—Rutherford v. White, Civ. 
App. 174 S.W. 930 

66 G.J. p 749 note 10 
Failure of consideration as ground 
for rescission of contracts gener¬ 
ally see Contracts | 420 
What Is not a failure of ooasideraticHi 

(1) Failure of purchaser to exe- 
j cute note and mortgage in amount of 

purchase price of land as agreed Is 
not such failure of consideration as 
will permit rescission of purchase 
agreement at suit of vendor under 
statute authorizing such relief for a 
party to a contract if. through fault 
of party as to whom he rescinds, 
consideration for his obligation fails 
in whole or in part.—Douglass v. 
Douglass, 188 P.2d 221, 199 OkL lit. 

(2) Other examples see 66 G.J. p 
749 note 10 [a]. 

17. 6a.—McCardle v. Kennedy, 17 
S.E. 1001, 92 Ga. 198, 44 Am.8JEL 
85. 

66 C.J. p 749 note 1L 
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conveyed or contracted to be conveyed in consid¬ 
eration of the grantee’s or purchaser’s agreement 
to support the grantor or vendor, failure of the 
grantee or purchaser to furnish such support has 
been held a failure of consideration, justifying a re¬ 
scission. 18 In such cases the grantee or purchaser 
must offer such support. 18 

Default in contract to make improvements. Al¬ 
though there is authority to the contrary, 20 where 
the real consideration for a conveyance is the an¬ 
ticipated enhancement of the remainder of the gran¬ 
tor’s property by reason of improvements to be made 
on the property conveyed, the failure to make such 
improvements constitutes a failure of consideration, 
and authorizes a rescission. 21 

§ 132. -Breach of Covenant or Condition 

in General 

Failure of the purchaser to perform a covenant or 
condition In the contract may constitute ground for the 
vendor to rescind. 

Under the rules and qualifications governing the 
right to rescind for nonperformance in the case of 
contracts generally, considered in Contracts §§ 421- 
430, failure of the purchaser to perform a covenant 
or condition in his contract, 22 after the lapse of a 
reasonable time where no time for performance is 
fixed, 23 or within the time fixed by the contract 24 
where time is of the essence of the contract, 25 may 
permit the vendor to rescind However, it has been 
held that the vendor cannot rescind the contract 
where the purchaser has substantially complied 


therewith, 26 or has tendered performance to a third 
person entitled thereto, which was not accepted, 27 
or where the vendor has not sustained any injury 
by reason of the breach. 28 The refusal of the 
vendee to comply with a demand of the vendor which 
differs from the terms of the contract does not per¬ 
mit the vendor to rescind. 29 There cannot be a 
forfeiture of a contract based on the breach of a 
provision thereof which is not a binding cove¬ 
nant. 30 The breach of a covenant which relates 
to a collateral matter has been held not to entitle the 
vendor to rescind the contract. 31 A default in 
performance by the purchaser due to the conduct of 
the vendor will not permit him to rescind. 32 

Covenants contained in extension agreement . The 
failure of a purchaser to make monthly payments 33 
or to pay rent, taxes, insurance, and for repairs on 
the building, 34 in consideration of which he was 
granted an extension of time, has been held not to 
work a forfeiture of his rights under the contract 
or extension agreement, promises to make such pay¬ 
ments not being conditions on which extension was 
granted but covenants thereafter to be performed. 

§ 133. - Default or Delay in Payment of 

Purchase Money or Interest 

a. Executory contracts 

b. Executed contracts 

a. Executory Contracts 

(1) As dependent on whether time is of 
essence of contract 


18. Wash—Carey v Powell, 204 P 
2d 193, 32 Wash 2d 761. 

66 C J. p 749 note 12. 

13. D.C.—Barnes v. Barnes, 20 DC. 
479. 

90. Cal —Lawrence v Gayetty, 20 P 
382, 78 Cal 126, 12 Am S R 29 

66 C J. p 749 note 14 

21. Ark—Griffith v. Sebastian Coun¬ 
ty. 3 SW. 886, 49 Ark 24 

66 C J. p 749 note 15 

82. Conn—Santangelo v Middlesex 
Theatre. 7 A 2d 430. 125 Conn 572. 

Md—Suburban Garden Farm Homes 
Corp v Adams, 188 A 808, 171 Md. 
212 . 

Tex—Austin v Austin, CivApp, 174 
S.W.2d 1010. affirmed 182 SW2d 
355, 143 Tex 29—Lancaster v Gray 
County, Civ Ar > . 127 S W.2d 385. 

Utah.—Frailey \ McGarry, 211 P.2d 
840, 116 Utah 504. 

66 C.J. p 747 note 73 

S3. Utah.—Commercial Sec. Bank of 
Ogden v. Johnson, 173 P 2d 277, 110 
Utah 342. 

66 CJT. p 747 note 74. 


24L Ill—McDonald v Sautter, 178 X 
E 340, 346 111 67 

25. NJ—Strauss v Babe, 127 A 188 
97 NJ Eq 208, affirmed 130 A 920, 
98N.JEq 700 

26. Ark—Oliver v Scott, 174 SW 
557, 117 Ark 275 

66 C J p 747 note 77. 

27. Mich—Kent v. Matheson, 267 
NW. 847, 276 Mich 316. 

28. Nev—Canepa v Durham, 153 P 
2d 899, 62 Nev 417, opinion sup¬ 
plemented 155 P 2d 788, 62 Nev 417, 
rehearing denied 155 P.2d 1009, 62 
Nev 417 

66 C J p 747 note 78. 

29. Ga—Rumph v. Ulster, 82 SE. 
2d 508. 210 Ga. 679. 

30. Wash —Knowles v Anderson, 
222 P.2d 657, 37 Wash 2d 212 

Provision hold not binding covenant 
Where purchasers agreed that cer¬ 
tain property that they owned would 
be sold prior to a certain date and 
proceeds applied to contract but pro¬ 
vision was not included amongst one 
of paragraphs entitled “buyers cove- 
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i nants," provision that purchasers sell 
th**ir prop* rt> prior to a *«rtain date 
was not a binding covtnant — 
Knowles v Anderson, supra 

31. Idaho—-Huggins v Green Top 
Dairy Farms, 273 P 2d 399, 76 Idaho 
436 

Wash—Marshall v Campbell, 143 P 
2d 449. 19 Wash 2d 497 
66 C J. p 747 note 79. 

Payment of maintenance costs 

Where, at time purchaser paid the 
principal cost of lots, there were no 
liens or Incumbrances, purchaser was 
entitled to a deed, and the obligation 
to pay maintenance costs was a per¬ 
sonal one for which the vendor could 
recover from purchaser but for which 
vendor could not declare the complet¬ 
ed transaction void —Fleming v. Troy 
Hills, 63 N Y S 2d 559. 

32. Ill—Vollva v. Cook, 104 NE. 
711, 262 Ill 602 

Mont—Tomsheck v. Doran, 256 P 2d 
638, 126 Mont 598 

33. NC—Crawford v. Allen, 127 S. 
E 521, 189 NC 434. 

3i N.C.—Crawford v. Allen, supra. 
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(2) Nonpayment coupled with other cir¬ 

cumstances 

(3) Excuses for failure to pay purchase 

money or interest 

(1) As Dependent on whether Time Is of Es¬ 
sence of Contract 

(a) Where time not of essence of con¬ 

tract 

(b) Where time is of essence of contract 

(a) Where Time Not of Essence of Contract 

Where time Is not of the essence of the contract, 
the nonpayment of the purchase price or an installment 
thereof at the time stipulated in the contract will not 
of itself authorize a rescission or forfeiture of the con¬ 
tract, or of the payments, by the vendor. 

The general rule that time is not of the essence 
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of the contract, considered supra § 104, has found 
frequent application to stipulations for the payment 
of the purchase money; 35 and it has accordingly 
been held that nonpayment of the purchase pnce 
or an installment thereof at the time stipulated in 
the contract will not of itself authorize a rescis¬ 
sion or forfeiture of the contract, or of payments, 
by the vendor. 36 It will ordinarily be inferred that 
interest on the defaulted payment would be a suffi¬ 
cient compensation for the delay, 37 “compensation” 
and not “forfeiture” being a favorite maxim with a 
court of equity 38 Under some statutes, where time 
is not expressly declared to be of the essence of 
the contract and the delay is capable of exact and 
entire compensation by the payment of interest, the 
vendee’s failure to make payments when due does 
not justify the vendor’s refusal to accept such pay- 


35. Mass—Barnard v. Lee, 97 Mass 

92 * 

Failure to offer legal tender as 
ground for rescission see infra 8 
128 

Method and sufficiency of payment 
see infra 64 270-274 
Refusal of demand to pay purchase 
money as ground for rescission see 
infra 8 134 

36. Ark —Riley v Warner. 233 S W 
2d 626. 217 Ark 901—Wheeler v 
Wendleton. 191 S W 2d 952, 209 Ark 
601 

Cal —Katemis v Wosterlind. 261 P 2d 
553. 120 Cal App 2d 637—Jordan v 
Reynolds 217 P 2d 66 97 Cal App 
2d 194—Them v Sticha. 209 P 2d 
13. 93 Cal App 2d 245 
Fla—Highlands Home Builders v 
Marine Bank & Tius-t Co, 61 So 
2d 505 

Iowa—Westercamp \ Smith, 31 N W 
2d 347. 239 Iowa 705 
Ohio—Smith v Smith, App. 37 N E 
2d 425 

Pa —Nelson v Firster, Com Pi, 32 
Erie Co 367 

Tex—Burkhardt v Lieberman, 159 
S W 2d 847, 138 Tex 409—Little 
v Kennedy. Civ App, 195 S W 2d 
255, error refused no reversible er¬ 
ror 

66 C J p 750 note 19 

Where part of consideration has been 
paid 

(1) Vendor's remedy of rescission 
is harsh and stringent, particularly 
when part of consideration has been 
paid and it is sought to forfeit pay¬ 
ment and recover the land, and slight 
circumstances are seized on to pro¬ 
tect vendee against forfeiture of 
amount—Young v. Fitts. 167 S.W.2d 
873. 138 Tex. 136. 

(2) With respect to right to re¬ 
scind, & contract whereby vendor 
agreed to convey realty, purchaser 
to pay consideration in installments, 
and which provided that when pur¬ 


chaser had paid one-half of the price, 
vendor should make a deed to pur¬ 
chaser, Has a contract of which time 
Has not of the essence, so that on 
purchaser's default m payment of 
first installment, \endor was limited 
to his claim for the debt and not en¬ 
titled to reco\er the land, since to 
permit vendor's reeo\ery nould have 
been inequitable —Mi Daniel v Sam- 
ford, Tex Civ App . 116 S W 2d 1092 
Conditional tender of purchase price 

Where purchaser instituted action 
for reformation of an executory real 
estate contract from which parties 
had omitted some land and subse¬ 
quently deposited with escron bank 
pa\ment due under the contract but 
attached certain conditions Hhich 
Here not in conformity Hith contract 
and it appeared that purchaser Has 
entitled to reformation, forfeiture of 
the contract nould not he sustained 
nhere if purchaser had made an un¬ 
conditional tender he nould not have 
recei\ed what the parties mutually 
intended he should have under the 
contr&c t —Moeller v Schultz, 119 P. 
2d 660. 11 Wash 2d 416. 

Xn Louisiana 

(1) Under credit sale at civil law 
seller, to regain title in event of non¬ 
payment of purchase price, must judi¬ 
cially enforce either rights under ven¬ 
dor's lien and mortgage or bring suit 
for dissolution of sale —Shapiro v 
Kimbrough, App , 20 So 2d 24—66 C 
J p 760 note 19 [f] 

(2) A purchaser whose note given 
for purchase price was past due has 
been held to be in default, as respects 
right of vendor to obtain resolution 
of sale—Frantom v. Rusca, App., 182 
So 331 

(3) The right to dissolve or set 
aside a sale for nonpayment of pur¬ 
chase price is an independent sub¬ 
stantive remedy and is not dependent 
upon existence of a mortgage or a 
privilege —Louis Werner Saw Mill 
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Co v White, 17 So 2d 264, 205 La. 
242—Shapiro v Kimbrough, supra— 
66 C J p 750 note 19 [f] (9) 

(4) The failure of vendee to pay 
price is a "dissolving condition** or a 
"resolutory condition** and is an event 
which gives vendor absolute right to 
sue for dissolution of sale which 
right is inherent in all credit sales — 
Louis Werner Saw Mill Co. v. White, 
17 So 2d 264. 205 La 242 

(5) A resolutory condition Is Im¬ 
plied In all commutative contracts — 
Louis Werner Saw Mill Co v. White, 
App, 16 So 2d 666, reversed on other 
grounds 17 So 2d 264, 205 La. 242 

(6) The statute regarding right to 
dissolve act of sale for nonpayment 
of price applies strictly to credit 
sales —Louis Werner Saw Mill Co. v 
White, App, 16 So 2d 666, reversed 
on other grounds 17 So 2d 264, 205 La- 
242 

(7) The right to dissolve & credit 
sale does not arise until some portion 
of unpaid price or credit representing 
it matures—Louis Werner Saw Mill 
Co v White. App. 16 So 2d 666, re¬ 
versed on other grounds 17 So. 2d 264, 
205 La. 242 

(8) Summary dissolution of sale 
of land for nonpayment of price is 
only awarded when there is danger 
that vendor may lose price and the 
property also —Bailey ▼. Wadley, 
App, 185 So 466 

(9) Vendor's right of action to dis¬ 
solve sale for nonpayment of pur¬ 
chase price accrues at moment pur¬ 
chaser defaults in payment of credit 
portion of price.—Louis Werner Saw 
Mill Co v. White, 17 So.2d 264, 205 
La. 242—66 C.J. p 750 note 19 [f] (7). 

37- Mo —Scheerer ▼. Scheerer, 229 8. 

W 192, 287 Mo. 92. 

66 C.J. p 750 note 20. 

38. Mo.—Scheerer v. Scheerer, supra. 
66 G.J. p 750 note 21, 
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ment when offered. 5 ® Nevertheless, although time 
may not be of the essence of a particular contract, 
gross laches in respect of payment of the purchase 
money will be ground for rescission. 40 The ven¬ 
dor does not have the nght to rescind the sale 
where the vendee is not in default. 41 

(b) Where Time Is of Essence of Contract 
aa. By terms of contract 
bb. Time made of essence by notice 

aa. By Terms of Contract 

Whdre time is of the essence of the con tract, a de¬ 
fault in payment within or at the time specified entitles 
the vendor to a rescission or a forfeiture of the con¬ 
tract, In the absence of circumstances rendering such 
results inequitable. 


In the absence of circumstances rendering re¬ 
scission or forfeiture inequitable, 42 where by the 
terms of the contract time is made of the essence 
of the contract, a default in payment within or at the 
time specified entitles the vendor to a rescission or 
a forfeiture of the contract, or of the purchase mon¬ 
ey deposited or paid, 42 if the contract either ex¬ 
pressly or impliedly provides for it, 44 and, after a 
default on the part of the purchaser, under cir¬ 
cumstances which make such default a breach of the 
contract constituting a discharge, the vendor may 
convey to another person the land which he has 
sold to the purchaser, 46 without first entering judg¬ 
ment in an amicable action of ejectment provided 
for in the agreement of sale, 46 and a tender of the 
balance due by a creditor of the purchaser after 


39. S D —J I Case Threshing Mach 
Co. V. Farnsworth. 134 N.W 819. 28 
8.D. 432. 

40. Cal—Barrows v. Harter, 130 P 
1050, 165 Cal. 45. 

66 C.J. p 751 note 24. 

41. Tex.—Slaughter v. Qualls, 162 S 
W.2d 671, 139 Tex. 340 

43. Kan—Coryell v Hardy, 58 P.2d 
1161, 144 Kan. 194. 

Tex—Stevenson v Lohman, Civ.App.. 
218 S W.2d 311, error refused— 
Wickwire-Mitchell Royalty Trust 
v. Taylor, Civ.App., 200 S W.2d 441 
66 C J. p 751 note 26 
Effect of delay or default in perform¬ 
ance by purchaser on right to re¬ 
cover purchase money paid see in¬ 
fra | 554. 

Belay la raising funds 

Where purchasers, after urgings by 
vendors to pay larger amounts than 
required by contract, sought to re¬ 
finance loan, delay in payment of in¬ 
stallment did not result in forfeiture, 
in absence of evidence of wilful, 
fraudulent, or gross negligence, not¬ 
withstanding time was specifically 
declared to be of essence of agree¬ 
ment.—Gattian v. Coleman, 194 P.2d 
728, 86 Cal.App.2d 266. 

By dint of improvements greatly 
enhancing value of property.—Fox v. 
Skellenger, C.A.Alaska, 216 F2d 534 

43. Ark.—Terrell v. Gregory, 249 S 
W.2d 560—Matthews v Mullins, 145 
S.W.2d 718, 201 Ark 679—Wright 
v Burllson, 128 S.W 2d 238, 198 Ark 
187. 

Cal —Major-Blakeney Corp v Jen¬ 
kins, 263 P 2d 655, 121 Cal App 2d 
325—Rocks v. Hamburger, 200 P. 
2d 92, 89 Cal App 2d 194—Gattian 
v. Coleman, 194 P 2d 728, 86 Cal 
App.2d 266—Kelso v. Ulrich, 155 P. 
2d 407, 67 Cal App 2d 698. 

Conn.—Gavin v Johnson, 41 A 2d 113, 
131 Conn. 489, 156 A LR. 1130 
Bel.—Banta v. Carroll W Griffith Co, 
171 A. 450, 6 W.W.Harr. 98, 


Oa.—Smith v. Smith, 66 SE2d 711, 
208 Ga. 300 

11 —Brown v. Jurcxak, 74 N.E 2d 821, 
397 Ill 532. 

Neb—Johnson v. Norton, 42 N.W.2d 
622. 152 Neb 714—Kear v Haus- 
mann. 41 N W 2d 850. 152 Neb 512 

N.J.—Sonek v. Hill Bldg. & Loan 
Ass’n, 49 A 2d 303. 138 N J Eq. 534, 
affirmed 52 A.2d 852, 140 N.J Eq. 
108 

Okl —Palovik v Absher. 181 P 2d 989, 
198 Okl 671. 

Pa—Zapotosky v. Jenkins, Com PL, 
13 Som. 399, 11 Fay L J. 1. 

Tex—Whittenburg v. Miller, 164 S 
W 2d 497, 139 Tex 586—Jenkins v 
Conn, Civ App. 256 S W 2d 221. er¬ 
ror refused—Continental Royalty 
Co v Marshall, Civ App , 239 S W. 
2d 837—Stevenson v. Lohman, Civ. 
App, 218 S.W 2d 311. error refused 
—Wickwire-Mitchell Royalty Trust 
v. Taylor, Civ App. 200 SW.2d 441 
—Gillian v. Day, Civ.App, 179 S 
W 2d 575, error refused—Willis v. 
Mays, Civ App. 177 S.W.2d 1000, 
error refused—Hudson v. Norwood, 
Civ App, 147 S W 2d 826, error dis¬ 
missed, judgment correct—Brown 
v Benefield, Civ App, 142 S.W 2d 
728, error dismissed, judgment cor¬ 
rect—Grubb v. Stanolind Oil & Gas 
Co.. Civ App, 122 SW.2d 278, error 
refused—Torres v. Black, Civ.App, 
121 S.W 2d 443, error dismissed— 
Cararas v. Butts, Civ.App., 84 S.W. 
2d 519, error dismissed—Tilley v 
Kangerga. Civ.App. 83 S.W.2d 787, 
error refused—R. B Spencer 4b Co. 
v May, Civ App f 78 S.W 2d 665, er¬ 
ror refused. 

Utah—Nuttall v. Holman, 173 P.2d 
1015, 110 Utah 375. 

Wash.—Knoblauch v. Sanstrom, 223 
P 2d 462, 37 'Wash.2d 266—Dill v 
Zielke, 173 P.2d 977, 26 Wash 2d 
246—Ballard v. Cox, 75 P.2d 126, 
193 Wash. 299. 

66 C J. p 751 note 28. 

Contract provisions for forfeiture 
Where contract for sale of land pro¬ 
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vided a method of forfeiture upon 
purchaser's default in payment of 
installments on purchase price, ex¬ 
pression of forfeiture clause in con¬ 
tract disclosed that parties Intended 
to lihnlt vendor to the forfeiture, as 
distinguished from a rescission, for 
such a default —Richards v. Combest, 
Tex Civ App., 208 S.W.2d 392. error 
refused no reversible error. 
Application of Initial payment as rent 
Ordinarily, where the Initial pay¬ 
ment by purchaser under a contract 
of sale of land is In line with a rea¬ 
sonable rental of such land, and pur¬ 
chaser defaults, vendor may properly 
adopt procedure calling for cancella¬ 
tion of contract and application of 
initial payment as rent.—Mercer v 
Federal Land Bank of Louisville, 188 
S W.2d 489, 300 Ky. 311. 

Fart payment of Installment 

Equity will not rescind contract for 
sale of realty for purchaser's failure 
to pay entire amount of Installments 
promptly, unless contract gives such 
right—Dixon Warren, 38 P 2d 519. 
170 OkL 42. 

The death of grantee leaving mem¬ 
bers of his family under disability 
does not destroy the grantor's right 
of rescission —Moye v. Goolsbee, Tex. 
Civ App, 124 S.W 2d 925, error re¬ 
fused. 

4t Ark—Oklolona Mercantile Co. v. 

Greeson, 124 S.W. 257, 93 Ark. 295. 
66 C.J. p 752 note 29. 

45. Pa —Abrams v. Burke, Com PI, 
43 Berks Co. 41. 

Tex —Continental Royalty Co. v. 
Marshall, Civ.App, 239 S.W.2d 837 
—Gillian v. Day, Civ.App., 179 S.W. 
2d 575, error refused—Hudson v. 
Norwood, Clv.App, 147 S.W.2d 826, 
error dismissed, judgment correct 
—Tilley v. Kangerga, Civ.App., 83 
S.W 2d 787, error refused. 

66 C.J. p 752 note 30. 

46. Pa—Shll&nski v. Farrell, 57 Pa. 
Super. 137. 
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forfeiture will not reinstate the contract. 47 This 
right to forfeit or rescind the contract has been held 
not affected by statutes providing that on such de¬ 
fault the vendor may file a petition asking that the 
purchaser be required to perform the contract or 
that his interest be sold, since such statutes do not 
defeat the right of forfeiture when the parties 
have so provided in their contracts. 48 The princi¬ 
ple that the vendor may declare a forfeiture on fail¬ 
ure to make payment where time is of the essence 
has been held not to apply where the contract pro¬ 
vides that time of payment may be extended. 48 

The payment of past installments of the purchase 
money will not relieve from a forfeiture for nonpay¬ 
ment of installments subsequently maturing. 50 

Interest . Where time is of the essence of a con¬ 
tract for the sale of land, it has been held that the 
vendors may declare a forfeiture on the purchaser’s 
failure to pay the interest when due. 51 

bb. Time Made of Essence by Notice 

If the purchaser is in default at the time stipulated 
for payment, the vendor may serve notice on him that 
unless he pays within a reasonable time the contract 
will be treated as rescinded, and on the purchaser’s fail¬ 
ure to pay within such specified time, the vendor may 
rescind the contract. 

If the purchaser, without excuse, fails to pay 
at the stipulated time, the vendor, if he is not in de¬ 
fault, and able and ready to perform all then re¬ 
quired of him by the contract, may notify the pur¬ 
chaser to pay within a reasonable time, or he, the 
vendor, will treat the contract as rescinded, and on 
the purchaser’s failure to pay within such specified 
time, the vendor may rescind the contract. 52 The 
notice must be definite in its terms 53 and must not 


VENDOR & PURCHASER § 133 

be such as to work a surprise on the opposite party, 
but must give him a fair opportunity to protect him¬ 
self and comply with it 54 

Knowledge on the part of purchaser that prompt 
payment is important to the vendor and that de¬ 
fault in payment will result in a serious loss to the 
vendor, combined with default, will justify rescis¬ 
sion by the vendor. 55 

(2) Nonpayment Coupled with Other Circum¬ 

stances 

Failure to pay the purchaee price, coupled with other 
circumstances, such as abandonment of possession of 
the land, warrants rescission by the vendor. 

Failure to pay the purchase price, coupled with 
abandonment of possession of the land, 50 or with 
the circumstance that the purchase money cannot 
be paid for a long time, 57 or the insolvency of the 
purchaser rendering performance by him impossi¬ 
ble, 58 warrants a rescission by the vendor. So too, 
the conduct of a purchaser m obtaining a deed placed 
in escrow and recording it, and in failing for a 
long period to make payment, has been held to jus¬ 
tify the vendor in rescinding the contract 58 Like¬ 
wise, failure to pay the interest and principal due, 
coupled with a failure to maintain insurance on the 
property, as provided in the contract, has been held 
to warrant rescission of the contract. 60 

(3) Excuses for Failure to Pay Purchase 

Money or Interest 

(a) In general 

(b) Insufficient excuses 

(a) In General 

A delay or default In payment on the part of the 


47. Wash—Johnson v. Sekor, 101 P. 
829. 63 Wash 205. 

48. Iowa—Mickelwait v. Leland, 7 
N W. 107. 54 Iowa 662. 

66 C J. p 752 note 33. 

49. Cal.—Hunt v. Mahoney, 187 P. 
2d 43. 82 Cal.App 2d 640. 

50. Wash—Rose v Rundall, 150 P. 
614, 86 Wash 422. 

51. Wash —Sisson v. Durrant, 278 
P. 174. 162 Wash 382. 

52. Tex —McMahon v. Thornton, 
Civ.App, 96 S.W.2d 308, error re¬ 
fused. 

66 C.J. p 753 note 37. 

Notice as prerequisite to rescission 
or forfeiture see infra 6 139. 

Effect of mottos on place of payment 
In action by vendor to quiet title 
to land which defendants claimed un¬ 
der contract of sale, giving of forfei¬ 
ture notice requiring purchasers, who 
had defaulted in making payment, to 


pay amount due upon contract to 
vendor within 30 days was held to 
have withdrawn any authority pur¬ 
chasers might have before payment 
was due and before notice of forfei¬ 
ture was served upon them to pay 
money into bank instead of to ven¬ 
dor directly, since such authority 
would not amount to waiver of right 
to insist upon strict performance 
after failure to make payment when 
due.—Schwab v. Roberts, 263 N.W. 
19. 220 Iowa 968. 

Tender after notioe 

Purchasers' delivery to bank of 
check representing amount of pay¬ 
ment due under contract for pur¬ 
chase of realty, with directions to 
cashier to deliver check to vendor 
on condition that he credit amount of 
payment upon a certain note which 
was in fact nonexistent, was insuffi¬ 
cient tender or payment, since tender 
was conditional and bank was act¬ 
ing as agent of purchasers and not 

1069 


of vendor.—Schwab v. Roberts, su¬ 
pra. 

58. N.Y.—Poland v. Italian Sav. 
Bank. 108 N.Y.S. 57, 123 App.Div. 
598 

66 C.J. p 753 note 38. 

54. Ark.—Adams v. Rhodes, 220 8. 
W 29, 143 Ark. 172. 

66 C.J. p 753 note 39. 

55. Ala.—Mitchell v. Walker, 179 So. 
633, 235 Ala. 458. 

56. Ill.—Allen v. Berlin. 84 N.E.2d 
675. 336 Ill.App. 460. 

66 C.J. p 753 note 40. 

57. Ohio.—Howard v. Babcock. 7 
Ohio Pt. II 73. 

66 CJ. p75S note 41. 

58. Tex.—Todd v. Caldwell, 10 Tex. 
236. 

59. Kan.—Stedman v Dorzweiler, 
225 P. 734. 116 Kan. 10 

90. Alaska.—Graff v. Electrical En¬ 
terprises, Inc* 12 Alaska 322. * 
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purchaser is excused where the vendor's conduct leads 
the purchaser to refrain from making payment in ac¬ 
cordance with the terms of the contract. 

A delay or default in payment on the part of the 
purchaser is excused where the vendor's conduct 
leads the purchaser to refrain from making pay¬ 
ment m accordance with the terms of the contract; 61 
and this is true notwithstanding time is of the es¬ 
sence thereof, and he is given the right to forfeit, the 
contract and retain what has already been paid. 62 
Thus, where the covenants are dependent, as dis¬ 
cussed supra § 109, a delay or default in payment is 
excused, if the vendor fails or refuses, 63 or is una¬ 
ble, to perform his part of the contract, 64 as where 
he puts it out of his power to perform by conveying 
the land to a third person, 66 or by placing a mort¬ 
gage on the land. 66 

So, too, where the vendor by his acts creates a 
cloud on the title to the land and affects its value, 
default in making payment is excused. 67 The pur¬ 
chaser is justified in withholding payments due under 
a contract if the payment to the vendor may have 
given rise to litigation by others interested in the 
land. 68 A default m payment may also be ex¬ 
cused where the purchaser is unable to find the ven¬ 
dor on making reasonable search for him, 69 or 
where the vendor is absent from the state when 
the payment is due, so that a tender cannot be 
made, 70 or where the cashier of the bank m which 
the note was placed failed to apply a deposit there¬ 
on as directed until after maturity of the note. 71 

Under statutes providing that, when a debtor is 
induced not to offer to perform by any act of the 
creditor, want of performance is excused, it has 


been held that a vendor, who states to the pur¬ 
chaser at the time the contract is made, and sub¬ 
sequently thereto, that he does not care how the 
payments are made as long as he has the money in 
the time fixed by the contract, cannot declare a for¬ 
feiture for delay in the payment of installments. 72 

A writ of garnishment served on the purchaser 
in an action against the vendors has been held to 
suspend all rights under a land contract until it is 
disposed of, and the purchaser can then reinstate 
the contract by prompt payment, notwithstanding 
time is of the essence of the contract. 73 

(b) Insufficient Excuses 

A default in payment it not excused if it is the re¬ 
sult of acts of the purchaser, without his being induced 
or misled by the conduct of the vendor. 

A default in payment is not excused if it is the 
result of acts of the purchaser, without his being 
induced or misled by the conduct of the vendor. 74 
Thus, where the covenants are independent, and 
a conveyance by the vendor is not a condition pre¬ 
cedent, a default in payment is not excused by the 
fact that there is a defect in the vendors title or 
that he has not the present capacity to convey a good 
title, 75 as where he has com eyed the land to an¬ 
other, 76 particularly where the purchaser has no¬ 
tice of the defect in title at the time of the con¬ 
tract of sale. 77 Pendency of litigation between the 
vendor and the purchaser 78 as to the amount of the 
purchase price 79 does not excuse a failure of the 
purchaser to tender performance, nor does the 
mere commencement of an action against the \cn- 
dor and purchaser to determine ad\erse claims ex- 


61. Ill—Kennedy v. Neil. 165 NE 
148. 333 111 629. 

66 C.J. p 753 note 45 

62. Cal —Planery v Mudd. App, 194 
P 2d 806 

Pa.—Vankirk v. Patterson, 50 A. 966, 
201 Pa. 90 

63. Mo—Parkhurst v. Lebanon Pub 
Co, 204 S W 2d 241, 356 Mo. 934. 

66 C J p 753 note 48. 

Delivery of deed 

Where the payment of the price 1 b 
to be made when a Rood and suffi¬ 
cient deed is ready for delivery, fail¬ 
ure of the purchaser to make pay¬ 
ment on the contract date is not a 
ground for forfeiture where the ven¬ 
dor was not then ready with the 
deed.—Frankenfleld v. Ross, 159 N.E. 
819, 328 Ill. 487. 

64* Cal—Carter v. Fox, 103 P. 910, 
11 Cal.App 67. 

66 C.J p 753 note 49. 

65. Tex.—Slaughter v Qualls, 162 
S W.2d 671, 139 Tex. 340. 

66 C.J. p 754 note 60. 


66. Wash—Gibson v. Rouse, 142 P 
464, 81 Wash 102. 

Excessive mortgage 

Where purchasers in good faith 
refused to pay installment due under 
contract because vendors had mort¬ 
gaged realty in an amount m excess 
of amount of mortgage vendors were 
I permitted under contract, vendors 
could not cancel contract and claim 
a forfeiture under contract provision 
—Dastrup v. Smuin, C.A.Utah, 179 
F.2d 860. 

67. Utah—Schenck v. Wicks, 65 P 
732, 23 Utah 576 

66 C.J. p 754 note 52. 

68 . Mich.—Mulvihill v. Westgate, 10 
N.W 2d 827, 306 Mich 202 

69. Kan—Fletcher v. Painter, 105 
P 500. 81 Kan 195 

NY—Wright v. Levy, 84 NTS. 885. 

TO. Tex—Rogers v Powell. 128 S. 
W. 670, 61 Tex Civ App. 218. 
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Wash—Christy v Baioichf, 102 P 
752, 53 Wash 644 

71- Ark—Oliver \ S<oit, 174 SW 
657, 117 Ark 275 

72. Cal—Noyes v Schlegal, 99 P 
726, 9 Cal App 516 

73. Wash—SiMMon v Durrant, 278 
P. 174, 162 Wash 382 

74. Colo—McKenzie v Murphy, 72 
P. 1076, 31 Colo 274 

Idaho —Prairie Development Co v. 
Leiberg, 98 P 616, 15 Idaho 379 

75. U S —Coughran v. Bigelow'. 

Utah. 164 US 301. 17 S Ct. 117, 41 
L Ed 442 

66 C.J. p 754 note 61 

76. Ala.—Burt v Henry, 10 Ala 874 

77. Iowa.—Johnson v Thornton, 6 
N.W. 165, 54 Iowa 144 

78. Cal—Los Angeles Inv. Co v 
Wilson, 212 P. 211, 60 Cal App 63 

79. Wis—Docter v. Furch, 65 NW 
161, 91 Wis. 464. 
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cuse the purchaser from performance. 80 The fact 
that the vendor is indebted to the purchaser does 
not excuse the purchaser from a failure to pay the 
amount of installments due over and above the 
amount of such debt, 81 and, under a contract pro¬ 
viding for payment in lawful money, the vendor’s 
right to rescind because of a default m payment of 
the purchase money has been held not affected by 
the fact that he is indebted to the purchaser in an 
amount exceeding that due on the contract where 
such debt was disputed. 82 

The failure to pay a water assessment as a part 
of the consideration, as agreed, has been held not 
excused by the fact that the purchaser has an off¬ 
set against the water company for an indebtedness 
due him, such claim being no set-off to an assessment 
against the vendor. 83 The fact that the vendor 
has removed a house and trees from the land has 
been held not to affect ipso facto the validity of 
the contract, or to excuse performance by the 
purchaser. 84 Expense incurred by the purchaser 
m defending an action unsuccessfully prosecuted 
against him by a claimant of a lien is not an ex¬ 
cuse for failure of the purchaser to pay a balance 
due on the contract where the vendor was not lia¬ 
ble to him for such expense 85 Mere financial strin¬ 
gency, 86 or depreciation in the value of the prop¬ 
erty, 87 or the fact that the property was worth less 
than the price agreed to be paid, 88 or that a consider¬ 
able part of the purchase money has been paid, 89 
will not, in the absence of fraud, 90 relieve a pur¬ 
chaser from a rescission or forfeiture of the con¬ 


tract for default in payment of the purchase price. 
If the vendor does not declare a forfeiture for non¬ 
payment of an installment, the mere presence of a 
forfeiture provision m the contract does not au¬ 
thorize the purchaser to refuse to make further pay¬ 
ments. 91 

b. Executed Contracts 

The vendor cannot rescind an executed contract far 
default in payment of the purchase pried. 

If the contract has been executed, the vendor can¬ 
not rescind for default in the payment of the pur¬ 
chase money. 92 

§ 134. - Refusal of Purchaser to Perform 

Refusal of the purchaser to perform an executory 
contract for the sale of land warrants a rescission by 
the vendor. 

Refusal of the purchaser to perform an execu¬ 
tory contract of sale of land warrants a rescis¬ 
sion 93 or forfeiture 94 of the contract by the vendor. 
Nevertheless, such refusal must be distinct, unequi¬ 
vocal, and absolute, 95 and must be acted on as such 
by the party to whom the broken promise was 
made, 96 and, hence, refusal of the purchaser to per¬ 
form the contract according to its terms, with an 
offer to perform m accordance with the purchaser's 
own erroneous interpretation thereof, does not en¬ 
title the vendor to rescission, 97 but insistence by 
the vendees of the return of a deposit, made in 
anticipation of the time of performance, being 


80. N D —Martinson v Rpgan, 123 
X W 285. 18 X 1> 467 

66 C J. P 754 note 66 

81. Mich —Heath \ Gloster, 244 X 
W 237. 260 Mi oh 85. r< hearing: de¬ 
nied 246 X\V 494, 261 Mich 552 

82. Wash—Renham v Columbia Ca¬ 
nal Co. 132 P 884, 74 Wash 110 

83. Cal—Wallace v. Maples. 21 P. 
860, 79 Cal 433 

84. Cal—Thorne v Gordon, 287 P 
542, 105 Cal App. 369 

85. Wash—Foltz v. Manson, 4 P 2d 
609. 164 Wash 692 

86. Cal —Adams & McKee Land Co 
v Dugan. 228 P 681. 68 Cal App. 
226 

Minn —Yoss v. De Freudennch, 6 
Minn. 95. 

87. Minn—Yoss v. De Freudenrich, 
supra. 

88. Iowa—Johnson v. Thornton, 6 
N.W. 166, 64 Iowa 144. 

89. Ill.—Steele v. Biggs, 22 Ill. 643. 

90. Iowa—Johnson v Thornton, 6 
N.W. 165, 54 Iowa 144. 


91. Mass—Cartwright ▼. Gardner, 
5 Cush 273 

N.Y— Morris v Green, 70 N Y.S. 
1096. 62 XYAppDiv 460. 

92. Tex —Rhiddlehoover v Boren, 
Civ.App. 260 S W 2d 431—Schleich¬ 
er County v Hudgens, Civ App, 
255 S W 2d 927. 

66 C.J. p 755 note 77. 

93. Cal—Crittenden v Hansen, 138 
P 2d 37, 59 Cal App 2d 56. 

Fla—Savage v. Horne, 31 So.2d 477, 
159 Fla. 301 

Tex—Whittenburg v. Miller, 164 S. 
W 2d 497, 139 Tex. 586—Willis v. 
Mays. Civ.App, 177 S.W.2d 1000, 
error refused—Cararas v. Butts, 
Civ.App., 84 S.W.2d 519, error dis¬ 
missed 

66 C J. p 755 note 78. 

Allaged defects la title 

Where plaintiff contracted to pur¬ 
chase realty and defendant supplied 
abstract showing a marketable title 
as he was required to do, defendant 
properly treated the contract of pur¬ 
chase as rescinded when plaintiff re¬ 
fused to accept title because of al- 
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leged defects rendering title unmar¬ 
ketable—Peatling v. Baird, 213 P2d 
1015, 168 Kan 528. 

94. DC—Harrington v Heaney, 
Mun App, 101 A 2d 838—Sabghir ▼. 
Ginsburg, Mun App, 51 A 2d 308. 

95. W Vsl—A rmstrong v. Ross, 55 S. 
E 895. 61 WVa 38. 

Hot declaration of abandonment 

The mere statement of purchaser 
that he could not pay the balance 
due under contract for purchase of 
realty could not be construed as an 
offer to rescind or a declaration of 
abandonment of contract as respects 
vendor’s right to rescind.—P&rchen 
v. Rowley. 82 P2d 857, 194 Wash. 
340. 

98. Neb.—Lang v. Todd. 28 N.W.2d 
434, 148 Neb. 726. 

WVa.—Armstrong ▼. Ross, 55 S.E. 
895, 61 W.Va. 38. 

97. W.Va—Armstrong v. Ross, su¬ 
pra. 

66 C.J. p 755 note 84. 
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tantamount to a refusal to perform, has been held 
to authorize the vendor to rescind the contract. 98 

Refusal of demand to Pay purchase money . 
Where the vendor tenders a deed and demands pay¬ 
ment when it is due and payable, and the purchaser 
fails or refuses to pay the purchase money, the ven¬ 
dor may elect to declare the sale rescinded." So, 
where a deed reserves a vendor’s lien, it is an execu¬ 
tory contract, and, if the purchaser refuses to com¬ 
ply with the terms of the contract as to payment 
on demand being made therefor, the vendor is en¬ 
titled to rescind. 1 

§ 135. -Insolvency of Purchaser 

Th# Insolvency of the purchaser has been held not 
a ground for which the vendor may rescind the contract 
of sale. 

The insolvency of the purchaser has been held 
not a ground for which the vendor may rescind the 
contract of sale, 2 and, where the vendor knows of 
such insolvency at the time of making the sale, it 
has been held that he is not entitled to file a bill 
to cancel the contract and in the meantime to have 
a receiver take charge of the premises on the sole 
ground of the insolvency of the purchaser. 8 


91 C.J.S, 

§ 136. Performance and Ability to Perform 
by Vendor 

a. In general 

b. Demand and tender 

a. In General 

The vendor. In order to ovoid the contract, must not 
be In default, and must be able to perform the contract 
in accordance with Its terms. 

To entitle the vendor to avoid the contract he 
himself must not be in default. 4 So, too, he is 
not entitled to rescind or forfeit the contract for a 
default of the purchaser unless he is able to per¬ 
form in accordance with the terms of the contract. 6 
However, where land is to be conveyed on pay¬ 
ment of the last installment of the purchase money, 
the fact that there is a defect in the vendor’s title 
has been held not to prevent the vendor from for¬ 
feiting the contract for default in payment of in¬ 
stallments before the last, 6 provided the vendor is 
not insolvent, 7 but he is prevented from forfeiting 
or rescinding the contract because of a default in 
payment of the last installment where he is unable 
to perform his part of the contract. 8 

Precedent, concurrent, and independent covenants 
in general . In order to enable the vendor to re- 


90. U.S.—El Paso Cattle Co. v. Staf¬ 
ford, Ohio, 176 F. 41, 99 CC.A. 515. 

99. Neb.—-Mason v. Strickland. 193 
NW. 458, 73 Neb. 783. 

66 C.J. p 755 note 82. 

1. Tex.—Johnson v. Smith, 280 8.W. 
158, 115 Tex. 193. 

66 C.J. p 755 note 83. 

1 Ky.—Golden v. Riverside Coal 4b 
Timber Co., 211 S.W. 761, 184 Ky. 
200 . 

66 C.J. p 756 note 99. 

A Ga.—Jordan v. Beal, 51 Ga. 602. 

4. Cola—Corpus Juris quoted in 
Linch v. Game 4b Fish Commis- 
234 P.2d 611, 614, 124 Colo. 79. 

66 C.J. p 758 note 36. 

5. Colo.— Corpus Juris quoted la 
Linch v. Game 4b Fish Commis¬ 
sion, 234 P.2d 611, 614, 124 Colo. 79. 

Ill.—Bishop v. Newton, 20 Ill. 175. 

Ky—Mercer v. Federal Land Bank 
of Louisville, 188 8.W.2d 489. 800 
Ky. 311. 

Md.—Powers v. House, 88 A.2d 556, 
200 Md. 229. 

Or.—Scobey v. Swart*, 160 P.2d 280, 
176 Or. 654. 

Pa.—Muccioli v. Kaminski, 81 Pa. 
Dist. 4b Co. 561, 14 Monroe L.R. 
59. 

66 C.J. p 758 note 87. 

After avoidance of forfeiture 

During the time following: service 

of notice of forfeiture of real estate 


contract, within which vendees could 
avoid forfeiture, vendors were re¬ 
quired to be ready and able to re¬ 
invest vendees with all rights under 
the contract as they existed before 
the breach, and vendors were not 
entitled to forfeiture unless they 
were in position to perform fully on 
their part if the forfeiture were 
avoided.—Kilpatrick v. Smith, 19 N. 
W.2d 699, 236 Iowa 584. 

Inabili ty to give covenant of war¬ 
ranty 

Where realty which was subject to 
contract of sale was sold under exe¬ 
cution sale, to enforce Judgment 
against vendor prior to time vendor 
was required by contract to convey 
title to vendee, vendor assigned his 
Interest in contract to another, and 
sheriffs deed was issued to wife of 
vendor’s assignee, vendor’s assignee 
was unable to convey premises in 
fee simple with usual covenant of 
warranty, and could not secure for¬ 
feiture of vendee's right under con¬ 
tract, because of failure of vendee 
to pay balance of purchase price and 
taxes on premises as contracted — 
Sarazln v. Kuna, 286 N.W. 471, 226 
Iowa 1309. 

Prior traasfor of title 

Attempted forfeiture of contract 
for sale of realty by vendor, who 
was in default by reason of having 
placed legal title beyond his control 
by virtue of having given warranty 

1072 


deed to third person during time for 
performance, was Ineffective—Fulton 
v. Chase. 87 N.W.2d 920, 240 Iowa 
771. 

Trtflag defeet too immaterial an 
encumbrance on title to bar equita¬ 
ble relief will not prevent rescission. 
—Suburban Garden Farm Homes 
Corp. v. Adams, 188 A. 808, 171 Md. 
212 . 

Yemdor held safloleatly able to per¬ 
form 

Although vendor had no title to 
property at time vendor declared for¬ 
feiture of deposit, and property was 
encumbered by deed of trust, fact 
that vendor had purchase contract 
from owner and was ready, willing, 
and able to convey property, and 
that there would have been more 
than sufficient money from sales 
contract with purchaser to pay off 
deeds of trust, entitled vendor to de¬ 
clare forfeiture of purchaser’s deposit 
on default.—Harrington v. Heaney. 
D.C Mun.App., 101 A.2d 838. 

9. Wash.—Moeller v Good Hope 
Farms. 215 P.2d 425, 35 Wash 2d 
777. 

66 C.J. p 758 note 88. 

7* Minn.—True v. Northern Pac. Ry. 
Co., 147 N.W. 948. 126 Minn. 72. 

8. Alaska.—Williams v. Renas, 4 
Alaska 154. 
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scind because of default by the purchaser, he must 
perform all precedent covenants on his part to be 
performed, 9 and must perform or offer to perform 
all concurrent covenants. 10 However, where the 
covenants are independent, the breach of a cove¬ 
nant by the vendor has been held not to prevent him 
from rescinding the contract for the purchaser’s de¬ 
fault in making payments. 11 

k Demand and Tender 

(1) In general 

(2) Where time not of essence of con¬ 

tract or strict performance waived 

(3) Where time is of essence of contract 

(1) In General 

If the purchaser fails to perform an obligation which 
Is a condition precedent, the vendor may rescind with¬ 
out tendering a deed. 

If the purchaser fails to perform an obligation 
which is a condition precedent, the vendor may re¬ 
scind without tendering a deed. 12 So, where the 
deed has been placed m escrow, the purchaser know¬ 
ing where the deed is and how he can get it, a ten¬ 
der is not necessary; 13 and, if a tender by the ven¬ 
dor would prove ineffectual, the law does not require 
a vain act, and such tender is unnecessary- 14 Thus, 
refusal of the purchaser to perform, 15 as where the 
purchaser has abandoned 10 or repudiated 17 the con¬ 
tract, or his inability or unwillingness to complete 
the contract, 10 or his notification of the vendor that 
he is unable to perform, 10 relieves the vendor of 
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the necessity of tendering a deed and demanding 
performance before rescinding. So, too, the failure 
to tender a deed will not prevent rescission by the 
vendor where the purchaser has waived such ten¬ 
der. 20 On the other hand, the vendor is not ex¬ 
cused from tendering a deed to the purchaser on 
the ground that such tender would be futile be¬ 
cause the purchaser did not have the money to 
pay for the land, in the absence of a showing that 
the vendor was aware of the purchaser’s inability 
to perform. 21 

(2) Where Time Not of Essence of Contract 

or Strict Performance Waived 

Where time is not of the essence of s contract, the 
vendor is not entitled to rescind the contract or forfeit 
the money paid for default of the purchaser in perform¬ 
ance without first tendering performance on his part. 

Where time is not of the essence of the contract, 
or strict compliance as to the time of performance 
by the purchaser has been waived, the vendor is 
not entitled to rescind the contract or forfeit the 
money paid for default of the purchaser in perform¬ 
ance without first tendering performance on his 
part, 22 as by tendering a deed 23 and demanding 
performance by the purchaser, 24 and allowing a 
reasonable time to elapse thereafter. 25 

(3) Where Time Is of Essence of Contract 

If, by the terms of the contract, the covenants for 
conveyance and payment of the purchase price are con¬ 
current, mutual, and dependent, the vetador cannot re¬ 
scind for nonpayment of the purchase price at the time 
stipulated unless he tenders a conveyance in accord- 


9. Cal.—Litton v. Harahman, 182 P. 
2d 222. 80 Cal.App 2d 422. 

La.—Clark v. Comford. 12 So. 763, 45 
La.Ann. 602. 

Construction of covenants as depend¬ 
ent or independent see supra | 109. 

10. Neb —Klapka v. Shrauger, 281 N. 
W. 612. 136 Neb. 364. 

Wash.—Moeller v. Good Hope Farms, 
216 P.2d 426. 86 Wash.2d 777. 

66 C.J. p 769 note 43. 

11. Mich—Singer v. Hoffman Cake 
Co.. 276 N.W. 177. 281 Mich. 371. 

66 C J. p 769 note 44. 

12. Idaho.—Papesh v. Wagnon, 167 
P. 776. 29 Idaho 93. 

66 C.J. p 769 note 46. 

13. Idaho.—Papesh v. Wagnon. su¬ 
pra. 

66 C.J. p 769 note 47. 

16. Ohio —Will-O-Way Development 
Co. v. Mills. 171 N.E. 360, 34 Ohio 
App. 525. affirmed 171 NJS. 94. 122 
Ohio St. 242. 

Tender held mot unavailing 

Cal.—Community Industrial Land Co. 
v. Walker, 142 P.2d 757, 61 Cal-App. 
2d 298. 
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15. Wash—L«earn v. Downing, 34 P. 
2d 885. 178 Wash. 223—Weisberger 
v. Smith, 27 P.2d 324. 175 Wash. 
292. 

66 C.J. p 759 note 49. 

16. Cal.—Sausalito Bay Land Co. v. 
Sausalito Improvement Co., 136 P. 
57. 166 Cal. 302. 

N.Y —Conners v. Winans, 204 N.Y S. 
142, 122 Misc. 824. 

17. Pa.—Abrams v. Burke, Com.Pl., 
43 Berks Co. 41. 

Tex —Pollard v. McCrummen, Civ. 
App., 160 S.W. 1148. 

18 . Idaho —Stoddard v. Abercrom¬ 
bie, 266 P. 431, 46 Idaho 69. 

Mont.—Suburban Homes Co. v. North, 
145 P. 2, 50 Mont. 108. 

19. Cal.—Grimes v. Steele, 138 P.2d 
874, 56 Cal.App.2d 786—Sawyer v. 
Sterling Realty Co., 107 P.2d 449, 
41 Cal.App. 2d 715. 

D.C.—Harrington v. Heaney. Mun. 
App., 101 A.2d 838—Sabghir v. 
Ginsburg, Mun.App., 51 A.2d 308. 

66 C.J. p 759 note 58. 

80. N.Y.—Conners v. Winans, 204 N. 
Y.S. 142, 122 Misc. 824. 
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81- Aris —Glad Tidings Church of 
America v. Hinkley, 226 P.2d 1016, 
71 Ariz. 306. 

88. Miss.—Denkmann Lumber Co. v. 

Morgan, 69 So.2d 802 
Mo—Reuck v. Lisby, 199 S.W.2d 242 
Wash.—In re Berry's Estate, 82 P.2d 
549, 196 Wash. 252—Crim v. Wat¬ 
son. 82 P.2d 172, 196 Wash. 99. 

66 C.J. p 759 note 57. 

88. Cal—Uren v. Troup. 242 P.2d 
895, 110 Cal App.2d 419—Holden v. 
Johnson. 214 P.2d 18. 95 Cal.App.2d 
872—Community Industrial Land 
Co. v. Walker. 142 P.2d 757, 61 Cal. 
App.2d 298. 

Wash.—Parchen v. Rowley, 82 P.2d 
857, 196 Wash. 340—In re Berry's 
Estate, 82 P2d 549, 196 Wash. 252 
—Crim v. Watson, 82 P.2d 172, 196 
Wash. 99—Learn v. Downing, 84 
P.2d 885, 178 Wash. 223. 

66 *C.J. P 759 note 58. 

96. Wash.—Bodin v. Wilcox, 224 P. 

558, 129 Wash. 208. 

66 C.J. p 760 note 59. 

25. Pa.—Cohn v. Weiss, 51 A.2d 740. 

356 Pa. 78. 

66 C.J. p 760 note 60. 
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and with the provisions of the contract; but he can 
rescind without such a tender where the covenants are 
mutual, concurrent, and dependent. 

Where by the terms of the contract time is of the 
essence thereof, and the giving of a deed and the 
payment of the purchase money are not mutual, 
concurrent, and dependent covenants, the tender of 
a deed is not a condition precedent to the right of 
the vendor to rescind the contract for nonpayment of 
the purchase money or an installment thereof at 
the time stipulated. 26 However, where by the terms 
of the contract the covenants for conveyance and 
payment of the purchase price are concurrent, mu¬ 
tual, and dependent, the vendor cannot rescind for 
nonpayment of the purchase money at the time stip¬ 
ulated unless he tenders a conveyance in accordance 
with the provisions of the contract, 27 and demands 
performance of the purchaser; 28 but a tender of a 
deed and a demand for payment, although subse¬ 
quent to the date specified in the contract, entitles 
the vendor to forfeit the contract. 29 

§ 137. Placing Purchaser in Statu Quo 

a. In general 

b. Return or forfeiture of payments 

a. In General 

A contract for the sale of land can be rescinded by 
the vendor only where the other party to the contract 
can be put in as good a position as he was in before the 
contract was made. 

In the absence of contractual provisions to the 
contrary, it is a rule of general application, some¬ 
times confirmed by statute, that a contract can be 
rescinded only when the parties can be placed in 


their original positions with respect to it, and hence, 
if the vendor cannot put the other party in as good 
a position as he was m before the contract was made, 
or if being able he does not do so or offer to do 
so, he cannot rescind. 30 However, the rule has 
been held not applicable where complete restitution 
has been rendered impossible by the act of the pur¬ 
chaser; 31 and, even where restoration of the status 
quo is impossible, rescission has been allowed, the 
requirements of justice being otherwise satisfied. 32 

Right of restitution not available to third persons. 
The duty which the vendor owes to make restitu¬ 
tion on rescission by him is one owing by him to 
the purchaser, and not to third persons who have 
acquired interests m the subject matter of the con¬ 
tract against the purchaser. 33 

b. Return or Forfeiture of Payments 

(1) In general 

(2) Exceptions to rule 

(3) Amount to be restored or tendered 

(1) In General 

Although there Is some authority to the contrary, 
it is a general rule that the vendor, in order to rescind, 
must restore or tender the purchaser what he has re¬ 
ceived under the contract. 

Although there is authority to the contrary, 31 
in the absence of exceptional circumstances, or of 
some specific pro\ision in the contract fixing the 
rights of the parties m case of rescission of the 
contract, it is a general rule, confirmed by some 
statutes, that the vendor, in order to rescind, must 
restore or tender the purchaser what he has re¬ 
ceived under the contract, 35 since it is a settled 


26L Wash.—Carter v. Miller, 283 P 
470, 165 Wash 14. 

66 C.J. p 760 note 63. 

27. Ariz.—Glad Tidings Church of 
America v. Hinkley, 226 P2d 1016, 
71 Ariz. 306. 

Colo —Linch v Game & Fish Com¬ 
mission, 234 P 2d 611, 124 Colo 79 
Wash.—Davis v. C. E. Downie Inv 
Co.. 38 P 2d 216, 179 Wash 470. 

66 C.J p 760 note 65. 

28. NJ—Melick v. Cross, 51 A. 16, 
62 N J Eq 545 

Wash—Reese v Westfield, 105 P. 
837, 56 Wash. 415, 28 LRA,NS., 
956 and note 

29k Cal —Mills v. Garner, 259 P. 
479, 85 Cal App 399. 

30. Ill.—Tucker v Beam, 98 N.E.2d 
871. 343 Ill App 290 
Iowa.—Lutz v. Cunningham, 38 N.W. 

2d 638, 240 Iowa 1037. 

Ky.—Duncan v Duncan, 83 S.W 2d 
485. 259 Ky 844 

La—Cahow v. Hughes, App., 169 So. 
801. 


Tex —Pepper v Continental State 
Bank of Big Sandy. Ci\ App , 60 S. 
W.2d 1089, reversed on other 
grounds. Sup, Continental State 
Bank of Big Sandy v Pepper, 106 
S W.2d 654, 180 Tex 71. 

66 C J p 761 note 71. 

Betwibursamaat for improvements 
Plaintiff was not entitled to rescind 
its agreement for sale of property to 
defendant on ground of unilateral 
mistake where plaintiff remained si¬ 
lent after discovering its mistake 
and during such time defendant was 
making substantial improvements to 
the property, and especially where it 
appeared that plaintiff did not offer 
to reimburse defendant for such ex¬ 
penditures —Milford Yacht Realty 
Co v. Milford Yacht Club, 72 A.2d 
482, 136 Conn. 544. 

3L N.D.—Liland v. Tweto, 126 N.W. 
1032, 19 ND. 551. 

32. Kan.—Harnden v. Hadfield, 215 
P 441, 113 Kan. 625. 

66 C.J. p 761 note 73. 
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33. Ga.—Collins Park, etc. R Co. v 
Short Electric K Co., 25 S E 929, 9H 
Ga. 62 

66 C.J p 767 note 46 

34. Minn —Hoyt v Kittson County 
State Bank, 238 NW 41, 184 Minn 
159 

66 C J. p 762 note 75. 

Judgment for unpaid Installment 
Judgment against purchaser for 
unpaid installment on contract w'lll 
be discharged of record where con¬ 
tract is canceled for default in sub¬ 
sequent installment —Dee Moines 

Joint-Stock Land Bank v. WyfTels, 
241 N.W 592. 185 Minn 476—66 CJ 
p 762 note 75 [a] (4). 

35. IT S.—In re Spotless Tavern Co, 
D.C Md, 4 F Supp. 752. 

Cal.—Bolin v Petrocchi, 213 P.2d 613. 
95 Cal App.2d 689 

La.—Ramsey v La Baw, App., 22 So 
2d 685—Shapiro v. Kimbrough, 
App.. 20 So.2d 24. 

Mo.—Haynes v. Dunstan, 104 8.W 2d 
1026. 



91 C.J.S. 

principle in courts of equity that relief will never 
be extended to a party against his own contract, 
without exacting from him strict justice to his ad¬ 
versary. 36 However, where the vendor is fore¬ 
closing the rights of the purchaser under the con¬ 
tract for his failure to comply therewith, the pur¬ 
chaser is not entitled to a return of the purchase 
price already paid, where the contract provides 
that all sums paid shall be considered as payments 
for the use of the land m case of failure to comply 
with the contract. 37 The general rule applies equal¬ 
ly whether the ground for rescission was default 
in performance by the purchaser, 38 mistake, 33 ille¬ 
gality of the contract, 40 fraud, 41 or that a deed to 
the property was delivered without the grantor’s 
authority. 42 

Purchase-money notes . This rule requires not 
only the return of the purchase money received, 43 
but also the cancellation, 44 return, or tender back 45 
of notes or bonds given for the purchase money, 
but, where a purchase-money note has been disposed 
of before discover} of the ground for rescission, 
it has been held that the vendor may return its cash 
equivalent. 46 

Time of making offer. There is considerable con¬ 
flict of authority in respect of the time of making 
the offer, it being held sufficient in some jurisdic¬ 
tions that the offer to restore be made in the bill, 47 
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while in others, sometimes by virtue of statutory 
provisions, it is held that the offer must be made 
before suit is brought 48 

(2) Exceptions to Rule 

(a) In general 

(b) Where contract provides for forfei¬ 

ture on purchaser’s default 

(a) In Genera! 

Among the circumstances giving rise to exceptions 
to the rule that the vendor must return what he has 
received in order to effect a rescission is the fact that 
the rental value of the land equals or exceeds the pay¬ 
ments made to the vendor. 

The general rule is subject to exceptions and lim¬ 
itations, such as that no duty rests on the vendor 
to restore, or offer to restore, the consideration re¬ 
ceived when the circumstances do not equitably re¬ 
quire it, 49 when it is entirely valueless to either 
party, 50 where the purchaser is indebted for rent 
and revenues to an amount equal to, 51 or greater 
than, 52 the amount received; where the value of 
personal property received by the purchasers ex¬ 
ceeded the sum paid by them , 53 or where it clearly 
appears that defendant could not possibly have been 
injuriously affected by a failure to restore. 54 

Similarly, no duty to restore exists where an of¬ 
fer would be useless because of the purchaser’s an- 


Neb —OnuM* v Garrett, 261 N W 
143, 129 Ntb 265 

Tex—Billups a Gallant Civ App, 37 
S \V 2d 770, error refund 
Wash—Ertkenhrack v Jenkins, 204 
I* 2d Ml 33 Wash 2d 126— Hopper 
v Williams 179 P 2d 2M 27 Wash 
2d 579—Tungsten Products v Kim- 
mel. 105 1* 2d 822, 5 Wash 2d 572 
66 C J p 762 note 79. 

Tender held insufficient 

Pun baser* s agent ha\ ing express¬ 
ly refused tendered refund of hinder 
payment, delivery of such pav ment 
to agent concealed in an envelope did 
not relieve vendor of obligation under 
written contract to sell realty, even 
though purchaser did not return the 
money contained in envelope—Todd 
v Ratz, 20 N W 2d 830, 313 Mich 111 

Deposit and fee for title exnmina- 
tion 

N J —Fidelity Chemical Products 

Corp, v Ruhino 61 A 2d 8. 142 X 
J Eq 571. reversed on other 
grounds 63 A 2d 539, 1 N J Super 
184 

38. La — Latham v. Hicky, 21 La 
Ann 425 

Tex—Harris v. Catlin, 37 Tex. 581. 

37. Cal.—Cross v. Mayo, 140 P. 283, 
167 Cal. 694. 


38. Mo—Haynes v. Dunstan, 104 S 
W 2d 1025 

66 C J p 763 note 83. 

39. Wash—Wood V Nichols, 32 P 
1055, 35 P 140. 6 Wash 96. 

40. Tex —Houston v. Killough. 13 S 
W 959—Mills v. Alexander. 21 Tex 
154 

41. Neb—Gnuse v Garrett, 261 N. 
W 143. 129 Neb 265. 

66 r J p 763 note 86 

42. Iowa.—Harkness v Cleaves, 84 
N W 3033 113 Iowa 140 

43. Anz — Corpus Juris quoted in 
Reed v McLaws, 110 T 2d 222, 225, 
56 Anz 556 

44. Anz — Corpus Juris quoted in 

Reed v. McLaws. 110 P 2d 222. 225. 
56 Ariz 556 

La—Frantom v Rusca. App., 182 So. 
331 

66 C J p 763 note 89. 

45. Ariz — Corpus Juris quoted in 

Reed v. McLaws. 110 P 2d 222. 225, 
56 Ariz 556 

La—Ramsey v. La Baw, App. 22 So 
2d 6S5 

66 C J p 764 note 90. 

Belief from transferred indebtedness 

Where vendor transferred part of 
indebtedness assumed by purchaser 
and secured by trust deed to third 
party, vendor could not rescind sale 
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without relieving purchaser of liabil¬ 
ity for indebtedness to third party — 
Pepper v Contin. ntal State Bank of 
Big Sandy. Civ App. 60 S W 2d 1089. 
reversed on other grounds Continen¬ 
tal State Bank of Big Sandy v. Pep¬ 
per, 106 S W 2d 654. 130 Tex 71. 

48. Kan—Harnden v Hadfield, 215 
P 441, 113 Kan 525 

47. Okl—Clark v. O’Toole, 94 P. 547, 
20 Okl 319 

66 C J p 766 note 38 

48. Cal —Kelley v Owens. 47 P 
369, 52 P 797, 120 Cal 502 

66 C J p 766 note 40 

49. Or —Bottemiller v. Ball, 279 P. 
542. 130 Or 255. 69 A L.R. 951 

66 C J p 764 note 94 

50. Mich —Plas \ Aldnch, 213 N.W. 
80. 238 Mich 343 

66 C J. P 764 note 95 

51. Wash—Reidt v Smith, 134 P. 
1057. 75 Wash 365. 

66 C J. p 764 note 96 
51 La—Balls v. Mitchell. App., 48 
So 2d 691 

Utah —Nut tall v. Holman, 173 P.2d 
1015, 110 Utah 375. 

66 C J. p 764 note 97. 

53. Wyo—Griggs v Meek, 284 P. 91, 
261 P. 126, 37 Wyo 282. 

54. Cal.—Kelley v. Owens, 47 P. 369, 
52 P. 797. 120 Cal. 502. 




91 C.J.S. 


§ 137 VENDOR & PURCHASER 

tiounced intention not to receive back the thing 
given as a consideration; 66 where the purchaser 
is dead and there is no one to whom the consid¬ 
eration may be tendered or who is entitled to receive 
it; 66 where, without any fault of plaintiff, there 
have been peculiar complications which make it im¬ 
possible for plaintiff to offer full restoration, al¬ 
though the circumstances are such that a court of 
chancery may by a final decree fully adjust the 
equities between the parties; 67 where there is no 
showing that the vendor ever received any part of 
the purchase price; 68 or where the purchaser’s con¬ 
duct is such as amounts to a consent to rescission 
without such tender being made. 68 So it has been 
held that if several parcels of land are included in 
the contract, one of which the vendor is induced 
to include by fraud and misrepresentations of the 
purchaser, and no part of the consideration is paid 
and received on account thereof, he may recover 
back such parcel without paying or tendering back 
the consideration. 60 

(b) Where Contract Provides for Forfei¬ 
ture on Purchaser’s Default 

In the absence of a statutory provision to the con¬ 
trary, where the contract provides in express terms 
that a default in performance by the purchaser shall 
work a forfeiture of payments already mads; it is un¬ 
necessary to return or offer to return, on rescission of 
the contract, the payments made by the purchaser. 

In the absence of a statutory provision to the con¬ 
trary, 61 where the contract provides in express terms 
that a default in performance by the purchaser shall 
work a forfeiture of payments already made, it is 
unnecessary to return or offer to return, on rescis¬ 
sion 62 or forfeiture 63 of the contract, the payments 
made by the purchaser. So, too, where a contract 
providing that the vendor may declare the contract 


forfeited for default in payment of the installments 
is held to provide for forfeiture of payments, the 
vendor may resand the contract without returning or 
offering to return the payments made by the pur¬ 
chaser. 64 Where the contract provides for the re¬ 
turn of the money paid only in case the vendor fails 
to furnish a good title, it has been held that, where 
the vendor furnished an abstract of title which was 
not objected to, the retention of such money did 
not deprive him of the right to terminate the con¬ 
tract. 66 

Election and notice of forfeiture of payments. 
It has been held that a formal tender of title and 
refusal of the purchaser to comply do not ipso facto 
carry a forfeiture of a deposit made on the purchase 
price; 66 and, under a statute requiring a notice 
of forfeiture thirty days before a declaration of 
forfeiture, containing a declaration of an intention 
to forfeit and the reason therefor, it has been held 
that a vendor is not excused from giving the stat¬ 
utory notice because of the service of a notice by 
the purchaser of rescission for fraud. 67 However, 
where the purchaser has expressly refused to per¬ 
form, it has been held not necessary for the ven¬ 
dor to give a notice in order to effect a forfeiture 
of payments made, 68 the nght to such notice being 
waived thereby. 68 

Waiver of right to forfeit payments. The right 
to forfeit payments made under a contract for the 
sale of land may be, either expressly or impliedly, 
waived by the vendor. 70 Thus, the right to forfeit 
payments made because of nonpayment of an in¬ 
stallment may be waived by an oral agreement to 
extend the time of payment and accept notes in lieu 
thereof, 71 or by the agent of the vendor with his 
knowledge, on being advised that the purchaser was 
ready to close the deal, fixing a day for completion, 


S5k La—Ware v. Berlin, 9 So. 490, 
43 La Ann 534. 

56. Ind —Cree v. Sherfy, 37 N.R 787, 
138 Ind. 354. 

37. Cal.—Kelley v. Owens, 47 P. 

369, 52 P. 797, 120 Cal. 502. 

S8. Colo—Cowell v South Denver 
Beal Estate Co., 63 P. 991, 16 Colo. 
App. 108. 

86l Ga.—Dukes v. Baugh, 16 SR 
219, 91 Ga. 33. 

66 C.J. p 764 note 6. 

00. Mass.—Bartlet ▼. Drake, 100 
Mass. 174, 97 AmD. 92, 1 Am.R. 
101 . 

01. Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.R 402, 122 Ga. 458. 
66 C.J. p 764 note 9. 

02. Cal.—Rocks v. Hamburger, 200 
P.2d 92. 89 Cal App 2d 194. 

Utah.—Commercial Sec. Bank of Og¬ 


den v Johnson, 173 P 2d 277, 110 
Utah 342. 

Wyo—Lawrence v. Demos, 244 P.2d 
783. 70 Wyo 56. 

66 C J p 765 note 10. 

Payments and Improvements 

Under land sale contract contain¬ 
ing forfeiture clause and making no 
reference to Improvements on land, 
vendor was entitled to stand on strict 
terms of contract without being re¬ 
quired to return or tender any part 
of purchase money paid, or the value 
of Improvements —Rynhart v. Welch, 
65 P.2d 1420, 166 Or. 48. 

63. Ill—Tucker v. Beam, 98 N.E.2d 
871. 343 Ill .App. 290. 

United to earnest payment 
Where forfeiture clause provided 
for forfeiture only of earnest pay¬ 
ment, It cannot be extended to cover 
payments not expressly provided for. 
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—Weidner v. Hyland, 255 N.W. 134. 
216 Wis. 12. modified on other 
grounds and rehearing denied 266 N 
W. 244, 216 Wis. 12. 

06. Wash —Reddish v. Smith. 38 P 
1003. 10 Wash. 178, 45 Am S.R. 781. 

65. Ill.—McDonald v. Sautter. 178 N 
E 340, 346 Ill 67. 

66. La—Conrad v. Freed, 6 LaA. 
(Orleans) 253. 

07. Iowa—Pardoe v. Jones. 143 N. 
W. 406, 161 Iowa 426. 

68. Or.—Epplett v. Empire Inv. Co, 
194 P. 461. 700, 99 Or. 533. 

69. Or.—Epplett v. Empire Inv. Co., 
supra 

70. Tex.—Faulkner v. Otto, Civ.App., 
230 S.W. 447. 

7L Colo.—Dreler v. Sherwood, 288 P. 
88. 77 Colo. 639. 



91 C.J.S. 


. VENDOR & PURCHASER §§137-138 


which is after the expiration of the time provided 
in the contract; 72 and a provision for the forfei¬ 
ture of payments made, if the whole price was not 
paid within a specified time, has been held to be 
waived by acceptance of payments after the time 
specified had expired. 72 

The fact, however, that the vendor, after all 
payments of the principal had become overdue, 
accepted a portion of the accrued interest has been 
held not to preclude his right to forfeit the pay¬ 
ments made by the purchaser, 74 especially where the 
purchaser did not tender payment of the balance 
until some time after the vendor had conveyed to 
another with the purchaser's knowledge. 75 So, too, 
although there is authority to the contrary, 76 the 
repeated acceptance of small payments, although 
constituting a waiver of previous defaults, 77 has 
been held not to waive the condition of the con¬ 
tract for forfeiture of the payments made on the 
purchaser's failure to complete the contract, 72 espe¬ 
cially where the purchaser has not been given pos¬ 
session and his conduct shows a disposition to post¬ 
pone performance indefinitely for speculative pur¬ 
poses. 79 

The procuring of a judgment for previous install¬ 
ments, which remains unsatisfied, will not bar a 
vendor from declaring a forfeiture for defaults in 
payment of subsequent installments. 20 Under a con¬ 
tract providing for forfeiture for violation of a 
condition, the acceptance of payment made by a 
surety of a note for a portion of the purchase money 
has been held not to waive performance by the pur¬ 
chaser of a condition requiring him to pay the tax¬ 
es. 21 

Notice after waiver . Where strict compliance 
with the terms of the contract as to time of pay¬ 
ment has been waived, it has been held that the 


vendor cannot claim a forfeiture of payments made 
for default in payment without notifying the pur¬ 
chaser of his intention to claim a forfeiture un¬ 
less the purchaser made payment within a reason¬ 
able time, 22 unless the purchaser has expressly re¬ 
fused to perform. 22 

(3) Amount to Be Restored or Tendered 

The amount which the vendor is to restore or tender 
to the purchaser is the amount of his purchase money 
paid with interest, less a reasonable rental value of 
the premises. 

The amount which the vendor is to restore or ten¬ 
der to the purchaser is the amount of his purchase 
money paid with interest, 24 less a reasonable rental 
value of the premises; 25 but a slight deficiency in 
the amount tendered does not invalidate the legal 
effect of a tender otherwise valid. 26 While it has 
been held that, where a fraud, of which the pur¬ 
chaser had knowledge, was committed on the ven¬ 
dor, the vendor need return only the amount actually 
received, and not the amount the agent retained, 87 
it has also been held that, where there is a rescis¬ 
sion for misrepresentation by the purchaser, the 
vendor must return the entire consideration pgid, and 
cannot deduct the amount of his agent’s commis¬ 
sion. 22 Where the vendor treats the contract as 
at an end because of the purchaser’s refusal to per¬ 
form, he may deduct the amount of damages he has 
suffered by reason of the breach from the sum he 
is otherwise required to return. 29 

§ 138. Time for Rescission or Forfeiture 

The vendor cannot rescind the contract of sale be¬ 
fore default, and he must exercise that right within a 
reasonable time after default. 

While the vendor cannot rescind the contract of 
sale before default, 90 the right to rescind or for¬ 
feit the contract for default in performance by the 


72. Mich.—Pangburn v. Sifford, 184 
N.W. 512, 216 Mich. 15S. 

73. NY —Ktbbe v Crossman. 124 N 
Y.S. 3. 139 App.Div 338. 

74. Cal.—Hop pin v. Munsey, 198 P. 
398. 185 Cal. 678. 

75. Cal.—Hoppin ▼. Munsey. supra. 

76. N.Y.—Barnett v. Suss man. 102 
N Y.S. 287. 116 App.Div. 859. 

66 C.J. p 766 note 27. 

77. Cal.—Hoppin v. Munsey. 198 P. 
398. 185 Cal. 678. 

78. Cal.—Hoppin v. Munsey. supra. 
66 C.J. p 766 note 29. 

78. Cal.—Hoppin v. Munsey. supra. 

84 Wash.—Rose v. Rundall, 160 P. 
614. 86 Wash. 422. 

81. Or.—Mitchell v. Hughes, 157 P. 
965. 80 Or. 574. 


88. NY —Barnett v Sussman, 102 
N.Y S 287. 116 AppDiv. 859. 

66 C.J. p 766 note 34 

83. Cal—Jensen v. Corning Farms 
Co. 194 P. 83. 49 Cal.App. 681 

84. Idaho—Shepherd v. Dougan, 76 
P 2d 442. 58 Idaho 543. 

66 C.J. p 766 note 41 

85. Idaho.—Shepherd v. Dougan, su¬ 
pra 

Okl —Stone v. Ritzinger. 153 P.2d 
1006, 194 Okl. 653 
66 C J. p 766 note 42. 

Interest 

On rescission of contract for land | 
and personalty, disallowing interest i 
to vendor on amount of rental and | 
damages tor which vendor was al- I 
lowed recovery, while allowing Inter¬ 
est on items In vendee's favor, was 
not violation of statuta requiring J 
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court, on rescission, to cause parties 
to make compensation or restoration 
as justice may require.—Silfvaat v. 
Asplund, 42 P2d 452, 99 Mont. 152. 

86. Miss —Lombard v. Speer, 17 
Miss. 170. 

66 C J p 766 note 43. 

87. Minn—Hegenmyer v. Marks, 32 
NW. 785. 37 Minn. 6, 5 Am-S.R. 
808. 

66 C.J. p 766 note 44. 

88. Wash.—Wood v. Nichols. 32 P. 
1055, 35 P. 140, 6 Wash 96. 

89. N.C—Aiken v. Andrews, 63 S.E. 
2d 645. 233 N.C. 303. 

Okl —Stone v. Ritzinger. 153 P.2d 
1006, 194 Okl. 653. 

9a Cal.—Weil v. Jones, 53 Cal. 46. 
Mo—Gray ▼. Gurley, 159 S.W. 1076* 
252 Mo. 410. 
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purchaser must be exercised within a reasonable 
time after default. 91 In the absence of hardship 
or prejudice on the purchaser, a delay of several 
years in serving notice of forfeiture does not pre¬ 
clude the owner’s right of repossession. 92 A stat¬ 
ute barring the right to foreclose a vendor’s lien 
has been held not to bar a remedy by way of re¬ 
scission. 99 By statute it is sometimes provided 
that the purchaser shall have a specified time after 
default before a forfeiture may be disclosed, the 
length of time varying m accordance with the pro¬ 
portion of the purchase price which has been paid. 94 

§ 139. Election to Rescind or Forfeit; No¬ 
tice 

a. Election 

b. Notice 

a. Election 

Except where the contract so provides, mere* de¬ 
fault of the purchaser in performance of the covenants 
of the contract does not of itself operate as a rescission 
or forfeiture of the contract; In order that there be a 
rescission or forfeiture in the latter situation, some posi¬ 


tive act by the vendor manifesting Ms Intention to re¬ 
scind or forfeit is required. 

As a general rule, a contract provision giving 
the vendor the option to forfeit and terminate the 
contract on default by the vendee is a provision 
made for the benefit of the vendor, not for the 
benefit of the vendee, and the vendor may exer¬ 
cise the privilege or not as he sees fit. 95 Likewise, 
where the contract provides that on default by the 
purchaser the contract shall be void, the contract 
is void only at the election of the vendor 96 If the 
contract gives the vendor a right of election to de¬ 
clare it void and forfeit payments on default by 
the purchaser, such right of election passes to the 
vendor’s assignee. 97 

Except where the contract pro\ides that failure 
to make payments at the time agreed shall ipso 
facto work a forfeiture of the contract," mere 
default of the purchaser m performance of the 
covenants of the contract does not of itself operate 
as a rescission or forfeiture of the contract. 99 Some 
positive act by the vendor manifesting his inten¬ 
tion to rescind or forfeit the contract is required 1 


91* Con®—Milford Yacht Realty Co 
V. Milford Yacht Club. 72 A 2d 482. 
136 Conn 544. 

Mich—Browne v. Briggs Commercial 
& Development Co, 259 NW 886, 
271 Mich 191 

Mont —Thompson v. Lincoln Nat 
Life Ins Co. 105 P.2d 683. 110 
Mont. 521. 

B«iolnio& not allowed 

Farm owners, not electing to re¬ 
scind their contract to convey inter¬ 
est in farm and business operated 
thereon to manager thereof when he 
accepted other employment, but con¬ 
senting to and approving such accept¬ 
ance and continuing to accept benefits 
of his subsequent services in opera¬ 
tion of farm and businesses, could not 
rescind contract and refuse to per¬ 
form it after financial condition of 
businesses became such as to permit 
payment of all debts—Snodgrass v. 
Stubbs. 54 A 2d 338, 189 Md 28. 

92. Iowa—Spangler v Misner, 28 N 
W 2d 5. 238 Iowa 600. 

93. Tex—Bunn v. City of Laredo, 
ComApp., 245 S W. 426—Teston v 
Brannin, Civ.App., 261 S.W. 788. 

94. Ariz—Foster v. Bauman. 271 P. 
30, 34 Ariz. 274. 

66 C.J. p 767 note 53. 

Commencement of grace period 

The statutory grace period before 
forfeiture of rights under contracts 
for purchase of realty may be en¬ 
forced runs from date of default, and 
not from date of termination of no¬ 
tice—Alger v Brighter Days Min. 
Corp., 160 P.2d 346, 63 Ariz 135 
9ft. Ala.—Sims v. City of Birming¬ 
ham, 49 So.2d 302, 254 Ala. 598. 


Cal —Lipton v. Johansen. 233 P 2d 
648, 105 Cal App 2d 363 
Ill—ChriMtophi r v West, 91 N E 2d 
613, 340 Ill App 225. reversed on 
other grounds 98 N E 2d 722, 409 
Ill 131 

Md—Meineoke \ Goedeke, 73 A 2d 
445. 195 Md 373 

Minn—Kirk v Welch. 3 N W 2d 426, 
212 Minn 300 

Mont—Corpus Juris cited in State 
ex rel Barnhart v Cranston. 120 
P.2d 828, 830. 113 Mont 61 
Or—Zumstein v Stockton 264 P 2d 
455, 199 Or 633—Williams v Bar¬ 
bee, 106 P.2d 1033. 165 Or 2b0— 
Rynhart v. Welch, 65 P 2d 1420, 
156 Or. 48 

Va —Boatright v Peaks, 57 S E 2d 
895. 190 Va 768 
66 C J. p 767 note 55 

Anticipatory breach 

Where one party to an executory 
contract to sell and convey real es¬ 
tate, prior to breach by him and be¬ 
fore time for performance by either 
party has arrived, unequivocally 
states that he cannot and will not 
perform when the time of perform¬ 
ance arrives, the other party may ei¬ 
ther treat such renunciation as an 
abandonment or breach of contract 
by affirmative election to do so, or 
he may treat such renunciation as in¬ 
operative and await the time of per¬ 
formance and then hold the one par¬ 
ty responsible for all consequences 
of nonperformance —Lang v. Todd. 
28 NW.2d 434, 148 Neb 726 

96. Wis—Shenners v. Pritchard, 80 
N W. 458. 104 Wis 287. 

66 C.J. p 767 note 56 
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97. W T is—Foster v. Lowe. 110 N \\ 
829. 131 Wis 54 

66 C J p 767 note 57. 

98. Cal—Hall v R< mp. 166 p 2d 
372. 73 Cal App 2d 377—Suns, t Oil 
Co v Marshall Oil Co, 118 I* 2d 
842 47 Cal App 2d 716 

Or—Edwards v Wirtz. 118 P 2d 114 
167 Or 625 
66 CJ p 7b7 note 58 

89- I> C —Keith v Berry, Mun App 
64 A 2d 300 

Iowa—Burmeister \ Count il Blufl*- 
Inv. Co, 2b8 NW 18s 222 Iowa 

66 

Md —Meinecke v. Goedeke, 73 A 2d 
445 

NM—Nelms v. Miller, 241 P 2d 331 
56 NM 132. 

Or—Grider v Turnbow. 94 I* 2d 285 
162 Or 622 

Wash—Corpus Juris cited la In r* 

Horse Heaven Irr Dist.. 141 P 2d 
400. 402, 19 Wash 2d 89 
66 C.J p 767 note 59 

1. Ill.—Brown v Jurczak, 74 N.E 2d 
821, 397 Ill 532. 

Or —Zumstein v Stockton, 264 P 2d 
455, 199 Or 633 

Wash—Corpus Juris cited la In re 
Horse Heaven Irr Dlst, 141 P 2d 
400, 402, 19 Wash 2d 89. 

66 C J p 767 note 60. 

Intention and action 

In order to constitute a "rescis¬ 
sion" of a contract of sale, there 
must be an election on part of holder 
of superior title to so rescind, and in 
order for there to be such an election 
there must be an intention to so 
elect —Maupin v Chaney, 163 S.W r .2d 
380, 139 Tex. 426. 
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Acts evincing an unmistakable intent to rescind 
amount to an election to rescind, 2 such as the bring¬ 
ing of an action of trespass to try title, 3 a recovery 
of the land by action brought for that purpose, 4 
a suit for rescission, 5 or the vendor’s reentry 
and ouster of the purchaser. 6 Other acts amounting 
to an election to rescind include the mere act of 
offering the land for sale 7 or entenng it in a sale 
book, 8 or a sale of the property to a third person, 9 
although not where the conveyance is expressly 
made subject to the rights of the onginal pur¬ 
chaser, 10 or a lease of the land to a third person, 
after the vendee’s default. 11 

On the other hand, payment of taxes on the prop¬ 
erty by the vendor, 12 or notice of forfeiture of pay¬ 
ments and rights under the contract, 13 or lease of 
the land by the vendor on condition that the lessee 
would surrender on demand, following notice from 
the vendee of inability to perform, 14 or recording 
of the existence of the contract, 15 or failure to sue 
on notes given as security, 16 or the institution of 
a suit for nonpa>mcnt of rent, 17 or the mere re¬ 
fusal to receive payment of the purchase money, 18 
or the institution of a suit for strict foreclosure, 19 
does not constitute an election to rescind. Bring¬ 
ing suit for the unpaid purchase money, 20 and the 
bringing of a suit to enforce a vendor’s lien, 21 
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constitute an election to declare the contract still 
in force. 

b. Notice 

(1) Necessity 

(2) Requisites and sufficiency 

(3) Who entitled to give notice 

(4) To whom notice should be given 

(5) Waiver of notice 

(6) Effect of notice 

(1) Necessity 

(a) In general 

(b) Where strict compliance with con¬ 

tract has been waived 

(a) In General 

Ordinarily, If the vendor desire* to rescind or for¬ 
feit a contract of sale and payments thereunder for de¬ 
fault in performance, notice of his intention must be 
given; under certain circumstances, however, no notice 
is required. 

Ordinarily, if the vendor desires to rescind or 
forfeit a contract of sale and payments thereunder 
for default in performance, notice of his intent 
must be given 22 Thus, unless notice is waived it 
is necessary when time is not of the essence of the 
contract. 23 So, also, such notice is necessaiy when 


a. Mith —Balf**=h v Alcott, 241 N 
W 216. 257 Muh 352 
fi6 C J p 768 not#* 61 

3. Mich —Bale«-h v Alcott, supra 
Tex —Ne\i England L & T Co v 

Willis. 47 SW. 389. 19 Civ App 
128 

4. Mich—Balesh \ Alcott, 241 NW 
216. 257 Mich 352 

66 C J p 768 note 63 

5. Ohio —Kirby \ Harrison. 2 Ohio 
St 326. 59 Am D 677 

41. Wash —Kiefer v Carter Contract¬ 
ing & Hauling Co.. 109 P. 332. 59 
Wash 108 
66 C J p 76S note 65 
7. Ill—Chrisman v Miller, 21 Ill 
227. 

& II] —Chrisman ▼ Miller, supra 
9. Mich —Balesh v Alcott, 241 N. 

W 216. 257 Mich 352. 

66 C J p 768 note 68 

ia vt—-Van I>> ke v. Cole, 70 A 
593, 1103. 81 Vt 379 
11. Iowa—Jicha v. Dance. 157 N. 
W. 159. 

13. Fla—Acosta v. Anderson, 48 So. 

260. 56 Fla 749 
66 C J p 768 note 71. 

13. Iowa —McLain v. Smith, 202 N. 
W. 239, 201 Iowa 89. 

46 C.J. p 768 note 72. 

14. Iowa.—Jones v. Bashaw, 188 N. 
W. 769. 193 Iowa 1245. 


15. Tex—Hoskins v Dougherty. 69 
S W 103. 29 Civ App 318 

18. Ga—Colonial Hill Co v Gree- 
noe. 134 SE 633 35 Ga App 698 

17. Md —Fox v Grando. 69 A 2d 795, 
194 Md 62 

18. Ala—Crawford v Meyrovitz, 43 
So 789, 150 Ala 250 

19. Or —Grider v Turnbow, 94 P 2d 
285. 162 Or 622. 

20. Wi* —Foster v Lowe, 110 N.W 
529. 131 Wis 54 

66 C.J p 768 note 77 

21. Tex —Slaughter v. Qualls Civ 
App. 149 S W 2d 651, affirmed 162 
S W 2d 671 139 Tex 340 

66 C J p 768 note 78 

122. Ala—Wilson v Thompson. 51 
So 2d 20. 255 Ala 165. 

Fla—Savage v Horne, 49 So.2d 329 
—Savage v. Horne, 31 So 2d 477, 
159 Fla 301 

Mo—Branch v. Lee. 159 S.W.2d 677 

Ohio—O’Brien v. Bradulov, App. 80 
N E 2d 685 

Okl—Asher v Hull, 250 P 2d 866. 207 
Okl 478— Corpus Juris quoted lu 
Whale v. Pearson, 208 P 2d 552, 
556. 201 Okl. 619— Corpus Juris 
cited iu Stone v. Ritzinger, 153 P 
2d 1006. 1009. 194 Okl. 653 

Or—Norton v. Van Voorst, 231 P 2d 
947. 191 Or 577. 

Tex—Richards ▼. Combest, Civ.App, 
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208 S W 2d 392, error refused no 
reversible error 
66 C J p 768 note 80. 

Making time of essence of contract 
by notice see supra $ 133 
Season for termination 

Letter by vendor to purchasers 
of realty notifying that contract was 
forfeited because of purchasers' fail¬ 
ure to make monthly payments on 
time affirmatively showed that ven¬ 
dor terminated contract because of 
alleged actual breach and not be¬ 
cause of anticipatory breach—Swick 
v Mueller, 238 P.2d 717, 193 Or. 668. 
Summary forfeiture unjust 
Where vendor, under executory 
contract for sale of land by his own 
conduct creates a situation in which 
a summary declaration of forfeiture 
would be unjust to purchaser, equity 
will require that vendor notify pur¬ 
chaser of intention to forfeit con¬ 
tract. if payment is not made within 
a reasonable time, before & valid for¬ 
feiture may be declared—Hoover v. 
Cm* nersl Crude Oil Co., 212 S W 2d 140, 
147 Tex 89 

23- US—U. S. ▼. Stott, CC.A.Ark., 
140 F 2d 941. 

Cal—Lamont v. Ball, 209 P.2d 9, 93 
Cai.App 2d 291. 

NM—Nelms v. Miller, 241 P.2d 333. 
56 N.M. 132. 

Okl — Corpus Juris quoted iu Whale 
v. Pearson, 208 P.2d 553, 656, 281 
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by the terms of the contract the vendor is given 
the option to rescind or forfeit the contract on de¬ 
fault of the purchaser in performance, 24 where the 
covenants of the parties are mutual, concurrent, and 
dependent, 25 where notice is expressly provided for 
in the contract 26 or is required by statute, 27 where 
the vendor has elected to treat the contract as 
still in force, 26 or where the vendor has permitted 
the purchaser to take possession of the land, and has 
received part of the purchase money from him. 26 

On the other hand, there are circumstances under 
which no notice is required, 30 such as where the con¬ 
tract expressly so provides, 31 or expressly reserves 
a vendor’s lien, 32 or declares in unequivocal terms 
that failure to make payments at the time agreed 
shall ipso facto work a forfeiture of the contract. 33 
So no notice is necessary where the purchaser has 
by his own act in contemplation of law placed him¬ 
self in the attitude of a trespasser, 34 where he has 
actually abandoned the contract or has so acted as 
to create a reasonable belief on the part of the ven- 
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dor that he has abandoned it, 66 or where the pur¬ 
chaser has abandoned the contract and by removal 
to another state has put it out of the power of the 
vendor to give notice. 36 Also, notice is not required 
where it would serve no purpose. 37 Under a con¬ 
tract providing that it may be rescinded by notice 
to the escrow holder, rescission may be accomplished 
without notice to the purchaser. 36 Where time is 
of the essence of the contract, the vendor is not 
required to notify the purchaser of his intention 
to declare a forfeiture of the contract, unless pay¬ 
ments be made in accordance with the contract 36 

(b) Where Strict Compliance with Contract 
Has Been Waived 

Whether time it or It not of the essence of the 
contract, ordinarily If the vendor has waived strict 
compliance with the terms of the contract with respect 
to time of payment, he cannot thereafter rescind or 
forfeit the contract without giving notice of his Inten¬ 
tion to do so. 

Whether time is 4 ° or is not of the essence of the 


Okl €19— Corpus Juris cited la 
Whitehurst v. Ratliff. 181 P.2d 545, 
649, 198 Okl. 650— Corpus Juris 

cited la Stone v. Ritzinger, 153 P. 
2d 1006, 1009. 194 Okl. 653 
Pa—Bucher v. Hayes, Com.Pl., 64 
Dauph.Co 220. 

66 C.J. p 768 note 82. 

94b Fla.—Richards v. Hasty, 28 So. 
2d 876, 158 Fla. 459 

Okl.— Corpus Juris quoted la Whale 
v. Pearson. 208 P.2d 552. 556. 201 
Okl. 619— Corpus Juris cited la 
8tone v. Ritzinger. 153 P.2d 1006, 
1009, 194 Okl 653. 

Or.—Norton v. Van Voorst, 231 P.2d 
947, 191 Or. 577. 

Wash.—In re Horse Heaven Irr Diet., 
141 P.2d 400. 19 Wash.2d 89. 

66 C.J. p 769 note 88. 

Vendor Ravlnf alternative rights 
Under any land contract making 
time of the essence, which gives the 
vendor a right to declare a forfei¬ 
ture, a right which he may, but need 
not, exercise, the forfeiture can be 
effectuated only after reasonable no¬ 
tice given. Irrespective of whether 
the time essence clause has been 
waived.—Zumstein v. Stockton, 264 
P.2d 455, 199 Or. 633—Grider v. Turn- 
bow. 94 P.2d 285, 162 Or. 622. 

25. Or—Frink ▼. Thomas, 25 P. 
717, 20 Or. 265, 12 LOLA. 239. 

96. Idaho.—Stockmen's Supply Co. 
v. Jenne, 237 P.2d 613, 72 Idaho 
67. 

66 C.J. p 769 note 85. 

97. Iowa.—Witmer v. Gibbs. 13 N.W. 
2d 802, 234 Iowa 725 

Minn.—Craigmile v. Sorenson, 58 N. 

W.2d 865. 239 Minn. 383. 

66U.J. p 769 note 86. 


Purpose at statute is to ameliorate 
the harsh rule of the common law, 
and to remove grounds for contro¬ 
versy or dispute. MSA. | 559 21 — 
Jandric v. Skahan. 50 NW2d 625, 
235 Minn. 266—Gracevllle State Bank 
v Hofschild, 206 N.W. 948, 166 Minn. 
58. 

98. Tex.—Walls v. Cruse, Com App., 
235 SW. 199—Slaughter v. Qualls. 
Civ.App., 149 S.W 2d 651, affirmed 
162 S W.2d 671, 139 Tex. 340. 

99. Okl — Corpus Juris cited la 
Stone v. Ritzinger, 153 P.2d 1006, 
1009, 194 Okl. 653. 

66 C.J. p 769 note 88. 

30. Iowa—Cold v. Beh. 132 N.W. 
73. 162 Iowa 868. 

Tex—Slaughter v. Qualla, Civ.App, 
149 S.W 2d 651, affirmed 162 S.W. 
2d 671. 139 Tex. 340. 

31. Mich —Walker v. Lind, 273 N.W. 
392, 280 Mich. 61. 

Neb—Abbas v. Demont, 46 N.W.2d 
265. 162 Neb. 77. 

66 C J. p 769 note 89. 

32. Tex —Austin v. Austin, Civ App, 
174 S.W.2d 1010, affirmed 182 S.W. 
2d 355, 143 Tex. 29—Rooney v. 
Porch, Civ.App., 223 S W. 245, re¬ 
versed on other grounds Com.App., 
239 S W. 910. 

33. Ill —Boardman v. Hubert, 165 N. 
E 784, 325 III. 38. 

66 C J. p 769 note 91. 

34. Ark.—Fears v. Merrill, 9 Ark 
659, 60 Am.D. 226. 

66 C.J. p 769 note 92. 

35. Ill.—Tucker v. Beam, 98 N.E 2d 
871, 343 Ill.App. 290. 

Wash —Crook v. Tudor, 182 P.2d 740, 
28 Wash.2d 289. 

66 C.J. p 769 note 93. 
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36. Fla.—Realty Securities Corpora¬ 
tion v. Johnson, 111 So. 532, 93 Fla. 
46. 

Tex —Thompson v. Robinson. 54 S W. 
243, 93 Tex. 165. 77 Am S R 843. 

37. Cal.—Zeller v. Milligan, 236 P. 
349. 71 Cal App 617 

ffotloe held mat aeoesea ry 
Cal—Hacienda Homes v Peck, 113 
P.2d 487. 45 Cal App 2d 37. 

D.C.—Sabghir v. Gina burg, Mun App. 
61 A 2d 308. 

38. Cal —Weaver v. Caaad, 195 P.2d 
81. 86 Cal.App 2d 693 

39. Wash—Sisson v Durrant, 278 
P. 174, 152 Wash. 382. 

66 C.J. p 770 note 96. 

46. US—In re Schilling, DC.Mont, 
26 F.Supp. 248. 

Cal —Gonzales v HI rose, 200 P 2d 
793, 33 Cal 2d 213—Uren v. Troup, 
242 P 2d 895. 110 Cal App 2d 419- 
Community Industrial Land Co. v. 
Walker, 142 P.2d 767, 61 Cal.App 2d 
298. 

Idaho—Williamson v. Smith, 256 P. 

2d 784. 74 Idaho 79. 

Ill.—Forest Preserve Real Estate 
Imp Corp. v. Miller. 41 N.E.24 526, 
379 Ill. 375. 

Md —Soehnlein v. Pumphrey, 37 A 2d 
843. 183 Md. 334. 

Mo.—Branch v. Lee. 159 8 W.2d 677. 
Neb—Abbas v. Demont, 40 N.W.2d 
265, 162 Neb. 77. 

N J —Bommelyn v. Moss, 197 A. 6, 
123 NJE]. 236. 

N.M.—Federal Land Bank of Wichi¬ 
ta v. Beck, 121 P.2d 147. 46 N.M 
87. 

Okl —Alfrey v. Richardson, 281 P. 
2d 363, 204 Okl. 473—Palovlk v. 
Absher. 181 P.2d 989, 198 OkL 671. 
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contract, 41 if the vendor has waived strict compli¬ 
ance with the terms of the contract with respect 
to time of payment, he cannot thereafter rescind 
or forfeit the contract without giving notice of his 
intention to do so, 42 particularly where he has per¬ 
mitted the purchaser to expend money on improve¬ 
ments after expiration of the time for perform¬ 
ance. 42 The parties may provide m the contract that 
the seller’s waiver of any breach shall not be a waiv¬ 
er of any subsequent or other breach, in which case 
notice is not necessary in order that the vendor claim 
a forfeiture for such other breach. 44 Where the 
vendor has waived strict compliance with the terms 
of the contract, in order to effectuate a rescission 
or forfeiture of the contract he must allow the ven¬ 
dee a reasonable 46 time after notice of rescission 
for performance. 46 

Notice of the vendor’s intention to rescind after 
a waiver of strict performance is not required where 
the contract itself dispenses with it, 47 or where 
such notice becomes unnecessary by reason of the 
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conduct of the parties, 48 or would, under the cir¬ 
cumstances, be an idle act. 49 Prior notice of inten¬ 
tion to forfeit the contract need not be given where 
the contract permits the acceleration of the due 
date of the unpaid portion of installments partially 
paid. 60 

(2) Requisites and Sufficiency 

(a) In general 

(b) Where strict compliance with con¬ 

tract has been waived 

(a) In General 

The notice required beford the contract can be re¬ 
scinded or forfeited must be reasonable, clear, unam¬ 
biguous, and convey an unmistakable purpose to re¬ 
scind or forfeit the contract. 

The notice required when by the terms of the 
contract the vendor is given the option to rescind 
or forfeit the contract on default of the purchaser 
in performance must be a reasonable one. 61 No par¬ 
ticular form of notice is necessary, 62 unless pre¬ 
scribed by the contract, 53 or by some statutory pro- 


Or—Rynhart v Welch, €5 P.2d 1420. 
156 Or. 48. 

Tex.—Mlers v. Clark, Civ.App.. 253 
S W 2d 941 

Wash—Knoblauch v. Sanstrom. 223 
P 2d 462, 37 Wash 2d 266— Moeller 
v. Good Hope Farms, 215 P2d 425. 
35 Wash 2d 777—Bulmon v. Bailey. 
156 P 2d 231, 22 Wash.2d 372—Hall 
v Nordgren, 81 P.2d 857, 196 Wash 
€8—Nagel v. Edmonston. 35 P 2d 
64. 178 Wash 677—Cranston v. 
Boileau. 33 P 2d 96. 177 Wash 640 
—Alhadeff v. Van Slyke. 28 P 2d 
797. 176 Wash 244. 

66 C J. p 770 note 98. 

41. Md—Coster v. Arrow Bldg. & 
Loan Ass'n of Baltimore City, 41 
A 2d 83. 184 Md 342 

66 C.J. p 770 note 99 

42. Ala—Shaddix v. Bilbro. 127 So 
227. 220 Ala. 657. 

Cal —Community Industrial Land 
Co. y. Walker, 142 P.2d 757. 61 Cal 
App.2d 298 

Pla.—Thomas N Carlton Estate v. 
Keller. 62 So.2d 131. 

Idaho.—Hunter v. Clawson, 251 P.2d 
850, 73 Idaho 314 

Ill.—Zeta Bldg. Corp ▼. Garst, 97 
N.E.24 331, 408 Ill. 619 

Ind.—Hill v. Rogers. 99 N.E.24 270. 
121 Ind.App 708. 

Miss.—Denkmann Lumber Co. v. Mor¬ 
gan, 69 So.2d 802 

Mo—Rice v. Griffith. App., 144 S.W. 
?d 837, reversed on other grounds 
161 S.W.2d 220. 349 Mo 373. 

Tex —A. L Carter Lumber Co. v. 
Salde, 168 S.W.2d 629. 140 Tex. 523 
—Young v. Fitts. 167 S.W.2d 873, 
138 Tex. 136—Boddeker v. Olschew- 
ske, 94 S.W.2d 730, 127 Tex. 598— 


Pevehouse v Oliver Farm Equip- j 
ment Sales Co. Civ App., 114 S W. 
2d 658. error dismissed 
Wyo—Baker v. Jones, 240 P 2d 1165, 
69 Wyo. 314. 

66 CJ p 770 note 1. 

After notice to aoeelerate payments 
U S.—Wuchner v. Goggin, C A.Cal, 
175 F 2d 261. 

43. Pa—Hopp v. Bergdoll, 131 A. 
698. 285 Pa. 112. 

44. Cal—Brown v. Chowchilla Land 
Co.. 210 P. 424. 59 Cal.App. 164. 

66 C J. p 771 note 3. 

45. Cal—Uren v. Troup, 242 P.2d 
896. 110 Cal App.2d 419. 

Fla —Thomas N Carlton Estate v. 

Keller. 52 So 2d 131. 

Idaho.—Williamson v. Smith. 256 P. 
2d 784. 74 Idaho 79—Hunter v. 
Clawson. 251 P.2d 850. 73 Idaho 
314. 

Kan—Carroll v. Naffziger, 142 P.2d 
818. 157 Kan 482. 

Miss —Denkmann Lumber Co. v. Mor¬ 
gan, 69 So 2d 802. 

N M —Federal Land Bank of Wichita 
v Beck. 121 P.2d 147, 46 N.M 87 
N.Y—DeWitt v. Paterson, 122 NYS. 
2d 835, 282 App.Div. 827, appeal 
dismissed 118 NE.2d 111, 306 N. 
Y. 752 

Okl—Alfrey v. Richardson, 231 P.2d 
363, 204 Okl. 473—Pavolik v Ab- 
sher. 181 P 2d 989, 198 Okl. 671. 

Or—Rynhart v. Welch, 65 P2d 1420, 
156 Or. 48. 

SD—Speer v. Phillips, 123 N.W. 722, 
24 S D 257. 

Tex —A. L. Carter Lumber Co. v 
Saide, 168 S W.2d 629, 140 Tex 523 
Wash —Moeller v. Good Hope Farms. 
215 P.2d 425, 35 Wash.2d 777— 
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Bulmon v. Bailey. 156 P2d 231, 22 
Washed 372—Hall v. Nordgren, 81 
P 2d 857, 196 Wash. 68—Nagel v. 
Edmonston, 35 P.2d 64. 178 Wash. 
577—Granston v. Boileau, 33 P.2d 
96. 177 Wash 640. 

Wyo—Baker v. Jones, 240 P.2d 1165, 
69 Wyo. 314. 

66 C J. p 771 note 4. 

46. Ala—Shaddix v. Bilbro. 127 So 
227, 220 Ala. 657. 

Tex—Scott v Molter, Civ.App., 119 
S W 2d 603 

Wash —Alhadeff v. Van Slyke. 28 P. 

2d 797. 176 Wash. 244. 

66 C.J. p 772 note 5 

47. Or—Rynhart ▼. Welch. 65 P.2d 
1420. 156 Or. 48. 

48. Or—Rynhart v Welch, supra. 

49. Cal—Sawyer v. Sterling Realty 
Co, 107 P.2d 449, 41 Cal.App 2d 715. 

50. Cal—Turney v. Collins, 119 P.2d 
954, 48 CalJbpp 2d 381. 

51. Or—Zumstein v. Stockton, 264 
P 2d 455, 199 Or 633—Norton v 
Van Voorst, 231 P2d 947. 191 Or 
577—Grider v. Turnbow, 94 P.2d 
285, 162 Or. 622 

66 C.J. p 772 note 8. 

52. Wash.—Harris v. Seattle Land 3b 
Improvement Co., 211 P. 282, 214 
P 1066, 122 Wash. 323. 

63. Minn —True v. Northern Pac. 
Ry Co.. 147 N.W. 948, 126 Minn. 
72. 

66 C.J. p 772 note 10. 

Acceleration of balsaoe flue 

Where contract for sale of land 
gave vendor option to accelerate pur¬ 
chase price If purchaser failed to 
pay an installment and provided for 
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vision. 54 However, the notice should be clear, 55 
unambiguous, 55 and convey an unmistakable pur¬ 
pose to rescind or forfeit the contract. 57 If time 
is not of the essence of the contract, 58 or by the 
terms of the contract it is optional with the vendor 
to rescind or forfeit the contract on default, 59 or 
where the covenants are mutual, concurrent, and 
dependent, 55 or the notice is specified in the contract 
to such effect, 51 the notice should be to the effect 
that the contract will be rescinded or forfeited un¬ 
less the purchaser performs the covenants of the 
contract within a reasonable time therein specified. 

While there is authority that the notice must state 
the amount due, 52 in the absence of a specific stat¬ 
utory command, a general statement of the default 
is sufficient 53 and it is not necessary that the amount 
due be specified. 54 If no payments at all have been 
made and are past due, the notice need not fix a 
time for paying such payments. 65 Where time is of 
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the essence of the contract, no notice other than acts 
of the vendor showing an unmistakable intent to 
rescind or forfeit the contract is necessary, 55 such 
as a sale of the land to a third person after de¬ 
fault by the purchaser, 67 the demand for possession 
in the vendor’s action of forcible entry and de¬ 
tainer, 68 filing complaint in action for recovery of 
purchase money, 59 or a cross petition for cancella¬ 
tion of the contract. 70 

The notice must have been intended as such no¬ 
tice at the time it was given. 71 The number of no¬ 
tices given is immaterial, provided one is a proper 
notice. 72 Where statutes require the notice ac¬ 
curately to describe the real estate covered there¬ 
by, a failure to do so is fatal. 73 A notice of for¬ 
feiture, not received by the purchaser until after the 
date specified for performance, is ineffective. 74 No¬ 
tice given by the vendor at a time when he has no 
right to rescind is not sufficient. 75 


written notice of cancellation of con¬ 
tract on failure of purchaser to pay 
accelerated installments within 30 
days, as a condition precedent to a 
forfeiture, vendor was required to 
accelerate such unpaid Installments 
and to give notice of acceleration 
thereof to purchaser.—Richards v 
Combest, Tex Civ App., 208 S W 2d 
392, error refused no reversible error 

notice held insufficient 

Wash—Knowles v Anderson, 222 P 
2d 657, 37 Wash 2d 212 
66 C.J. p 772 note 10 [e] 

54. Iowa—Cassady v. Mott, 212 N 
W 332. 203 Iowa 17. 

66 C J p 772 note 11 

5& Ill.—Brown v Jurczak, 74 NE 
2d 821. 397 Ill 532 

Mont— Corpus Juris quoted la Pet- 
itt v F V. H. Collins Co, 113 P 2d 
340. 341. 

66 C J. p 773 note 12 

56. Ill —Brown v Jurczak, 74 N E 
2d 821. 397 Ill 532 

Mont — Corpus Juris quoted in Petitt 
v. F. V. H Collins Co, 113 P2d 
340, 341. 

66 C J. p 773 note 13. 

57. Mich —Gyro. Inc. v Wesbrook 
Lane Realty Corporation, 245 N.W 
582. 261 Mich 118. 

66 C.J p 773 note 14 
Votioe held sufficient 

(1) Generally—In re Tracy, CC.A 
Ill, 80 F.2d 9—66 C.J. p 773 note 14 
[a]. 

(2) The filing of suit by vendor to 
recover land in trespass to try title, 
was notice to defendants that she 
was rescinding contract of sale — 
Taylor v Herrin, Tex Civ.App, 127 
S.W.2d 945. 

(3) Notice to administrator of pur¬ 
chaser under executory contract to 


sell that attorney had instructions to 
file suit on note and to foreclose 
property unless note should be paid 
within week was sufficient notice pri¬ 
or to bringing of suit based on re¬ 
scission or in alternative on foreclo¬ 
sure of vendor's lien—McMahon v 
Thornton, Tex Civ App , 96 S.W 2d 

308, error refused 
Notioe held insufficient 
Md —Meinecke v. Goedeke. 73 A.2d 
445, 195 Md 373 
66 C J p 773 note 14 [b]. 

Present Intention to terminate 

To effect cancellation of an Install¬ 
ment contract for sale of real estate, 
which provided for cancellation upon 
vendee’s default thereunder after no¬ 
tice and demand upon vendee to com¬ 
ply with terms of contract, notice of 
a present intention to terminate the 
contract rather than a mere demand 
for payment of past-due installment 
was required —Petitt v F V. H. Col¬ 
lins Co.. Mont. 113 P.2d 340. 

58. Ala—Wilson v. Thompson, 51 
So 2d 20. 255 Ala. 165—Sims v 
City of Birmingham, 49 So.2d 302, 
254 Ala. 598. 

Cal —Lamont v Ball, 209 P 2d 9, 93 
Cal App 2d 291. 

66 C J. p 773 note 15. 

Sufficient time 

Md—Doering v Fields, 60 A.2d 653, 
187 Md 484 

Insufficient time 

Idaho—Huggins v. Green Top Dairy 
Farms, 273 P 2d 399. 

59. Okl — Corpus Juris cited in 

Whale v Pearson, 208 P 2d 552, 656, 
201 Okl. 619 
66 C J. p 773 note 16. 

60. Idaho—Kessler v. Pruitt, 93 P 
965. 14 Idaho 175. 

66 C.J. p 774 note 17. 
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61. Wash —Finch v. Sprague, 202 P 
257. 117 Wash 650 

66 C J p 774 note 18 

62. Mich —Sliwinski v. Gootstein, 
208 NW 47. 234 Mu h 74 

66 C J. p 774 note 19 

63. Minn—Hage v Benner, 127 N 
W 3, 111 Minn 365 

64. Minn —Hage v Benner, supra 

66 C J p 774 note 21 

65. Mich—Smilay v Marr, 226 NW 
823. 248 Mich 139 

66. Wash —Moran & Co v. Palm* r 
79 P 476. 36 Wa«h 684. 

66 C J. p 774 note 23 

67. Neb—Mason \ Strickland, 103 
N.W. 458. 73 Neb 783 

66 C.J p 774 note 24 

66 . Ill—Thiry v Edson. 129 III App 
128 

69. Ariz—Armstrong v. Irwin. 221 
P 222, 26 Ariz 1. 32 ALR 609 

70. Iowa —Gaston v. Horn, 138 N.W 
925. 158 Iowa 674. 

71. N J —Mendel v Berwyn Estates, 
149 A. 897, 106 N J Eq 276—Eck- 
hause v. Berwyn Estates. 146 A 
65. 104 N J Eq 416, affirmed 148 A 
917, 106 N J Eq 276 and dismissed 
151 A. 371, 106 N J Eq 485 

72. Mont—Hufflne v. Lincoln, 287 P 
629, 87 Mont 267. 

73. Iowa—Montgomery v Boiler. 
222 N.W 846. 207 Ioua 278. 

66 C.J. p 774 note 30 

74. Ill—Seglin v. Ltmein, 166 N.E. 
56, 334 Ill 566 

75. Mich—Getty v. Peters. 46 NW 
1036, 82 Mich 661, 10 LRA. 465 

66 C J. p 774 note 82. 
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(b) Where Strict Compliance with Contract and specific, 80 such notice need not always be defi- 
Has Been Waived nite and specific, 81 it being sufficient that it may be 

TM notice required for reecie.ion or forfeiture of mferred from the conduct of the vendor vendee 

the contract and paymenta after a waiver of strict per- in their dealings with each other that they under- 

formance must be reasonable and distinct, and must st ood that t h e right of rescission or forfeiture was 

offer the vendee a reasonable time thereafter to perform. . , too a i , . , . . 

to be restored. 82 A vendee who has acquired knowl- 

The notice required for rescission or forfeiture edge of the intent of the vendor to insist on strict 

of the contract and payments after a waiver of strict performance, no matter in what form that knowl- 

performance must be reasonable 76 and distinct, 77 edge comes, must within a reasonable time bring his 

and must permit the purchaser a reasonable time payments up to date. 83 The notice must contain a 

thereafter to perform. 78 While it has been said demand for payment of what is due, 84 and must give 

that the notice required to reinstate the right of re- the information that the vendor will insist on prompt 

scission or forfeiture after waiver must be definite 79 payment in the future. 85 


7®. Ill —Brown v Jurczak, 74 N E 
2d 321. 397 Ill 532 

Or—Rynhart v Welch, 65 P.2d 1420, 
156 Or 48 

66 C J p 774 note 34. 
notice held inA cleat 

Ind—Edwards v Sh# ehan Const. Co, 
App. 115 X E 2d 750. 

66 C J. p 774 note 34 [e] 

Where vendor has repeatedly toler¬ 
ated delay or default in payments 
and has therebv induced vendee to 
reasonably believe that forfeiture 
will not be enforced without warn¬ 
ing, vendor cannot without warning 
assert a forfeiture despite inclusion 
of provision m contract that time is 
of the essence and that failure to as¬ 
sert a forfeiture shall not constitute 
a waiver—In re Gunning. DC Wash , 

38 FSupp 500. opinion supplemented 

39 FSupp 706. affirmed. CCA, 124 
F 2d 7. 

77. Tex—Dillingham v. Kerr, Civ 
App. 139 S W 911 

66 C J p 774 note 35 
IVotloo hold In an 11 dent 

Repeated statements by collecting 
agent of \endor that It was necessary 
that purchasers bring contract up to 
date and remain current or the con¬ 
tract would be cancelled, did not 
amount to notice of intention to for¬ 
feit —Miers v Clark. Tex Civ App, 
253 S W.2d 941. 

78. U S —In re Gunning, D C Wash , 
38 F Supp. 500, opinion supplement¬ 
ed 39 FSupp 706, affirmed CCA., 
124 F 2d 7. 

Arlz.—Glad Tidings Church of Amer¬ 
ica v. Hinkley. 226 F 2d 1016. 71 
Art* 306—Onekama Realty Co v 
Carothers, 129 P.2d 918. 59 Anz 
416 

Cal —Lam on t v. Ball. 209 P 2d 9, 93 
Cal.App 2d 291—Scott v. California 
Fanning Co, 40 P 2d 850. 4 Cal 
App 2d 232 

Fla —Richards v Hasty, 28 So.2d 876, 
158 Fla. 459. 

66 C.J. p 775 note 36. 

Mottos held sufficient 

Kan —Muencenmayer V. McFarland, 
170 P 2d 637, 161 Kan. 597—Rieke 
v. Smith, 62 P.2d 889, 144 Kan. 643 


Wash—Moeller v Good Hope Farms, 
215 P 2d 425. 35 Wash 2d 777. 

66 C J p 775 note 36 [a] 

Mottos held Insufficient 

Ill —Zeta Bldg Corp v Garst, 97 N. 

E 2d 331, 408 Ill 519 
66 C J p 775 note 36 [b]. 

Seasonable time 

(1) Generally 

Ill —Forest Preserve Real Estate 
Imp. Corp v. Miller, 41 N E 2d 526, 
379 Ill 375 

Or—Rynhart v. Welch, 65 P 2d 1420, 
156 Or 48 

66 C J p 775 note 36 [c]. 

(2) The period of time that would 
be deemed reasonable notice to ven¬ 
dee after w'aiver of time-essence 
clause, is greater than if there had 
been no such w’aiver—Grider v. 
Turnbow. 94 P 2d 285. 162 Or 622 

(3) Where vendor sought to de¬ 
clare a forfeiture of contract, a five- 
day notice of forfeiture did not allow 
purchasers reasonable time in which 
to bring contract up to date—Knob¬ 
lauch v Sanstrom, 223 P 2d 462, 37 
Wash 2d 266. 

(4) Notice of termination of the 
j contract for unreasonable delay, giv- 
; ing purchaser from the ISth to end 

of month to perform, did not give a 
‘icusonable time’* for performance 
—Boswell v. U S . C.C.A Ga., 123 F 2d 
213 

(5) Forty-one days from time con¬ 
tract expired was not a "reasonable 
time" for grantees to be given to 
comply therewith —Carroll v. Naff- 
ziger, 142 P 2d 818, 157 Kan. 482. 

(6) Trial court did not abuse its 
discretion in finding that 26 days no¬ 
tice of default was reasonable w r here 
\endee made no effort to comply 
writh contracts nor contended that 
shortness of notice of default was 
reason for non-compliance—William¬ 
son v. Smith. 256 P 2d 784, 74 Idaho 

79. 

79. US —Boswell v. U S , C C A Ga., 
123 F2d 213—In re Gunning, DC 
Wash, 38 F Supp. 500, opinion sup¬ 
plemented 39 F Supp 706, affirmed, 
CCA. 124 F 2d 7 

111 —Brown v. Jurczak, 74 N.E 2d 
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821. 397 Ill 532—Forest Preserve 
Real Estate Imp Corp v. Miller, 
41 X E 2d 526, 379 Ill. 375 
66 C J. p 775 note 37 
Notice held not definite and specific 
Where vendors had temporarily 
waived provision making time of the 
essence, mailing to purchasers of a 
registered letter to address at which 
it was known purchasers did not re¬ 
side. followed by return of the reg¬ 
istered letter without delivery hav¬ 
ing been made, was not, without fur¬ 
ther attempt to inform purchasers 
of intention of vendors to thereafter 
exercise forfeiture provision if de¬ 
lays in payments were not cured, a 
specific and definite notice of inten¬ 
tion on part of vendors—Kingsley v 
Roeder, 117 NE.2d 82, 2 Ill 2d 131. 

90. U S —In re Gunning, D.C.Wash . 
38 F Supp 500, opinion supplement¬ 
ed 39 FSupp. 706, affirmed, C.C.A., 
124 F 2d 7. 

Ill—Brown v. Jurczak. 74 N E.2d 
821, 397 Ill. 532—Forest Preserve 
Real Estate Imp Corp v. Miller, 
41 N E 2d 526, 379 Ill. 375. 

66 C J. p 775 note 38. 

81. Cal—Hoppin v Munsey, 198 P. 

398, 185 Cal. 678—Woodruff v 

Gann, 264 P. 789, 89 Cal.App. 345 

82. Cal —Woodruff v. Gann, supra. 

66 C J. p 775 note 40. 

83. Ariz—Glad Tidings Church of 
America v Hinkley, 226 P 2d 1016, 
71 Anz 306—Onekama Realty Co. 
v Carothers, 129 P.2d 918, 59 Arlz. 
416 

84. Fla—Richards v Hasty, 28 So 
2d 876. 158 Fla. 459 

Or—Rynhart v Welch, 65 P.2d 1420, 
156 Or 48 

Tex —Young v Fitts, 157 S.W 2d 878, 
138 Tex 136—Boddeker v Olschew- 
ske, 94 S W 2d 730, 127 Tex. 698 
66 C J p 775 note 41. 

85. Arlz —Glad Tidings Church of 
America v. Hinkley, 226 P.2d 1016. 
71 Ariz 306—Onekama Realty Co. 
v. Carothers, 129 P.2d 918, 59 Ariz. 
416. 

Cal—Flanery v. Mudd, 194 P.2d 806, 
86 Cal.App 2d 250—HcLane v. Van 
Eaton, 141 P.2d 783, 60 C&LApp.2d 
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Where the vendor denies waiver of strict per¬ 
formance, the notice need not state that waiver is 
terminated. 86 The notice may be signed by one 
of joint vendors. 87 Where the vendor knows that 
his written notice has not been received, it is only 
fair that he give the vendee personal notice. 88 
Where the contract specifies the notice to be given 
in order to effect a rescission or forfeiture of the 
contract, such notice must be given after waiver of 
strict performance. 89 The notice affects only pay¬ 
ments becoming due thereafter. 90 An agreement 
by the vendor to extend time of payment to a speci¬ 
fied date is not sufficient as a notice, 91 nor is a no¬ 
tice that the vendor did not make the contract and 
would not be bound thereby such notice. 92 So the 
commencement of an action for unpaid installments 
is not a sufficient notice. 98 The fact that the ven¬ 
dor demands more than he is entitled to receive 
from the purchaser as a condition of avoiding a 
forfeiture does not render the forfeiture void since 
the notice is good as long as it contains one matter 
on which the vendor is entitled to give notice of for¬ 
feiture. 94 
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(3) Who Entitled to Give Notice 

The notice of roaciMlon ordinarily must bo given 
by all of Joint parties Interested In the contract. 

The notice of rescission or forfeiture of the con¬ 
tract and payments ordinarily must be given by all of 
joint parties interested in the contract. 96 Where 
the vendor has assigned his rights, the assignee 
must give the notice required to terminate the con¬ 
tract. 96 After waiver of strict performance, the 
required notice must be given by the vendor’s as¬ 
signee 97 or transferee. 98 

(4) To Whom Notice Should Be Given 

Ordinarily notice must be served on the purchaser, 
or those representing him in interest. 

As a general rule, notice may be served on the 
purchaser, or those representing him in interest. 99 
If the contract, 1 or a statute, 2 specifically provides on 
whom notice is to be served, such provision must 
be complied with. While generally notice of rescis¬ 
sion must be given to all of parties jointly interested 
in the contract, 3 where one of two copurchasers in 
an executory contract for the sale of land is in pos¬ 
session, notice to him by the vendor of an intention 
to declare a rescission is sufficient as against the 
other purchaser; 4 and notice need not be given al- 


612—Barcroft ▼. Livacich, 96 P 2d 
951, 35 Cal App 2d 710—Brown v 
Chowchilla Land Co, 210 P. 424, 59 
Cal.App. 164. 

Ill —Pirke v McClure, 60 N.E 2d 220, 
389 Ill. 543—Tucker v. Beam, 98 N 
E 2d 871, 343 Ill.App. 290 
Kan —Muenzenmayer v. McFarland. 

170 P.2d 637, 161 Kan. 597 
N.M —-Nelms v. Miller, 241 P.2d 333. 

56 NM. 132. 

Or—Grider v. Tumbow, 94 P.2d 285, 
162 Or. 622—Rynhart v. Welch, 65 
P 2d 1420, 156 Or. 48—Johnson v 
Feskens, 31 P.2d 667. 146 Or. 657. 
107 ALR 340 

Wash.—Hall v. Nordgren, 81 P 2d 857, 
196 Wash. 68—Alhadeff v. Van 
Slyke, 28 P.2d 797, 176 Wash. 244 

86. Cal —Bledsoe ▼. Pacific Ready 
Cut Homes, 268 P. 697, 92 Cal.App. 
641. 

87. Cal.—Watkins v. Warren, 10 P. 
2d 500. 122 Cal.App. 617. 

88. Ind.—Clayton v. Fletcher Sav¬ 
ings A Trust Co., 155 N.E. 539, 89 
Ind App. 431. 

89. Mont —Silfvast v. Asplund, 20 P. 
2d 631. 93 Mont. 584. 

88. Cal—Watkins v. Warren, 10 P. 
2d 500, 122 CaLApp. 617. 

91. Ariz—Stark v. Norton, 211 P. 
66, 24 Ariz. 454. 

98. Tex —Albright v. Hoyt, Civ.App., 

57 &W.2d 342. 


93. Cal—Laffoon v. Collins, 300 P 
808. 212 Cal 750 

94. Ill —Forest Preserve Real Estate 
Imp Corp v. Miller. 41 N.E 2d 526, 
379 Ill. 375. 

95. Minn—Krost v. Moyer, 207 NW. 
311, 166 Minn 153. 

66 C J p 776 note 52. 

96. Tex—Lynch Davidson & Co v 
Hudson. Civ App., 15 S W 2d 203. 

97. Ind—Baker v Eades. 169 NE 
686. 90 Ind App. 641. 

98. Mich.—Zadigian v. Card, 193 N 
W. 783, 222 Mich. 147. 

99. Minn —Hage v Benner, 127 N.W. 
3. Ill Minn 365 

66 C J. p 776 note 66. 

Transferee 

Where assignee of realty purchase 
contract containing self-executing 
provision for forfeiture of payments 
placed assignee’s transferee in pos¬ 
session of premises and left the state, 
"notice” to the transferee would be 
notice to the assignee of vendors' in¬ 
sistence that future Installments 
should be promptly paid.—Edwards 
v. Wirtz, 118 P.2d 114, 167 Or. 625. 

1. NY.—Williams v. Kinney, 6 N.Y. 
St. 660, 43 Hun 1, affirmed 23 N.E. 
1147, 118 N.Y. 679. 

66 C.J. p 776 note 57. 

2. Minn—Paschke v. C. W. Adams 
Lumber Co., 211 N.W. 827, 169 
Minn. 445. 

66 C.J. p 776 note 58. 
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Party in possession 

(1) Vendor's notice of forfeiture 
of contract, for sale of realty, served 
on nonresident purchaser by publi¬ 
cation. was Ineffective, where notice 
was not served on party in possession 
as required by statute—Fulton v 
Chase. 37 N.W 2d 920. 240 Iowa 771 

(2) The purchaser and operator of 
apartment house, and not the ten¬ 
ants. was "party in possession" on 
whom vendors were required to serve 
notice of cancellation of contracts for 
purchase of apartment house—East¬ 
man v. De Frees, 17 N.W.2d 104, 235 
Iowa 488. 

Wife of purchaser 

The wife of purchaser, who was not 
party to any of contracts for pur¬ 
chase of apartment house, was not 
entitled to notice of cancellation of 
purchase contracts on any theory 
that her dower Interest would not be 
cut off unless she was served; and 
the fact that she made leasee with 
tenants in her name and otherwise 
aided in carrying on apartment house, 
did not necessitate service on her of 
notice of cancellation of contracts.— 
Eastman v. De Frees, supra. 

3. Ind.—Clayton v. Fletcher Savings 
A Trust Co., 155 N.E. 539, 89 Ind 
App. 431. 

4. N.Y.—Havens v. Patterson, 48 N. 
Y. 218. 
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i 

so to the heirs of a deceased purchaser not in posses¬ 
sion. 6 Mere knowledge that another claims some 
interest in the contract of sale does not require the 
vendor to give such claimant notice as required to 
effectuate a forfeiture with respect to such contract. 6 

Where the interest of the purchaser in the prop¬ 
erty constitutes community property, after his death 
notice must be given to the wife and children, if 
there are any of the latter. 7 Where husband and 
wife have contracted to purchase property, and take 
a community interest therein, on the death of 
the husband and in the absence of children, no¬ 
tice of intention to effectuate a rescission of the 
contract is properly given to the wife 8 After waiv¬ 
er of strict performance, where the vendor has 
knowledge of an assignment of the contract by the 
purchaser, he need not serve notice of forfeiture on 
such purchaser, 6 and, if he does so, the notice is not 
sufficient to support a rescission or forfeiture of the 
contract. 10 Moreover, such notice after waiver 
need not be served on a purchaser from the assignee 
of the purchaser who has not assumed any obliga¬ 
tions as to the vendor. 11 

It has been held that a vendor, whose interest 
has been sold at a judicial sale, need not serve no¬ 
tice of termination of the contract on the purchaser 
at the judicial sale. 12 Rescission has been held in¬ 
effectual if the subvendee was not given notice there¬ 
of, 'where the vendor had induced the sale to the sub¬ 
vendee before the vendor’s right of rescission had 
accrued. 13 

(5) Waiver of Notice 

The purchaser may waivtf the right to a notice. 
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The purchaser may waive the right to a notice. 10 
The vendee's refusal to accept a proffered convey¬ 
ance, based solely on the unmerited ground that the 
title was not good, constitutes a waiver of right 
to be given notice. 15 So, where the vendee has 
knowledge of the vendor's attempt to rescind by a 
sale of the land to a third person, and so acts as 
to acquiesce therein, his conduct constitutes a waiver 
of his right to notice, 16 and his knowledge that the 
vendor has obtained possession of the property 
waives the right to other notice. 17 The notice re¬ 
quired to be given the purchaser after a waiver of 
strict performance may be waived by the purchas¬ 
er, 18 and is waived where the purchaser refuses to 
accept a conveyance not on the ground of want of 
notice but on the ground that the title is defective 
when it was in fact unobjectionable. 10 

(6) Effect of Notice 

Notice of intention to rescind or forfeit the contract 
does not constitute an abandonment of the contract or 
a repudiation of its terms, but is a reliance on its terms. 

Notice of forfeiture of the contract by the vendor 
after the purchaser's default does not constitute ei¬ 
ther abandonment of the contract by the vendor 20 
or an election to rescind. 21 So notice of intention 
to rescind is not a rescission or repudiation of the 
contract, but is a reliance on its terms. 22 The no¬ 
tice suspends the purchaser's right to enforce the 
contract, 23 and, where the vendor has given the re¬ 
quired notice of intention to forfeit the contract, 
specifying therein a reasonable time for perform¬ 
ance by the purchaser, the right to forfeit the con¬ 
tract does not exist until the expiration of the speci¬ 
fied period. 24 So, where, by reason of the con¬ 
tract 25 or by virtue of statutory provisions which 


B. NT —Havens v. Patterson, supra. 

6. Utah—State Bank of Sevier v 
American Cement A Plaster Co., 10 
P 2d 1065. 80 Utah 250. 

66 C J p 776 note 62. 

7. Tex—Richards v. Combest, Civ 
App. 208 S W 2d 392, error refused 
no reversible error. 

5 Tex.—Hughes v. Burton Lumber 
Corp. Clv.App., 188 8W. 1022. 

9. Cal—Drips v. Moore, 176 P. 159, 
179 Cal. 249. 

10l Wash.—Walker v. McMurchie, 
112 P. 500, 61 Wash. 489. 

11. Cal.— BiBhop ▼. B&rndt, 184 P. 
901. 43 CaLApp. 149. 

18- Minn.—W. T. Bailey Lumber Co. 
v. Hendrickson, 240 N.W. 666, 185 
Minn. 251. 

18* Tex.—Wickwire-Mitchell Royal¬ 
ty Trust v. Taylor, Giv.App., 200 
S.W.2d 441 


10. Okl —Asher v. Hull. 250 P.2d 
866. 207 Okl. 478 

Or —Edwards v. Wirtx, 118 P.2d 114. 

167 Or. 625. 

66 C J. p 776 note 67. 

15. Minn —Cummings v. Rogers. 30 
NW 892. 36 Minn 317 
18. Wash—Moran A Co. v. Palmer. 

79 P. 476. 36 Wash 684. 

17. Mich—Welling v. Strickland. 
126 N.W. 471. 161 Mich 235. 

18. Minn—Cummings v. Rogers, 80 
N.W 892. 86 Minn 817. 

Or—Mitchell v. Hughes, 157 P. 965, 

80 Or. 574. 

19. Minn.—Cummings v. Rogers, 30 
N.W. 892. 36 Minn. 317. 

Or.—Kemmerer v Title A Trust Co., 
175 P. 865, 868, 90 Or. 137. 

SMI Iowa.—Lake v. Bernstein, 246 
N.W. 790, 215 Iowa 777, 102 A.L.R. 
846. 

81. Iowa.—Lake v. Bernstein, su¬ 
pra. 
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Vendor’s InsuJRe&ent or Invalid at. 
tempt to declare forfeiture under ex¬ 
ecutory contract for sale of land 
does not amount to election or offer 
to rescind, and leaves contract as it 
was before—Davis v. C. E Downie 
Inv Co, 38 P2d 215, 179 Wash. 470. 

88. Cal —Heden v. Point Reyes Land 
Co. 196 P 44, 185 Cal. 121. 

33. Mich —Picard v Shapero, 239 N. 
W. 264, 255 Mich. 699. 

84. Cal.—Kelly v. Smith, 24 P.2d 
471, 218 Cal 543 

Mich —Hupp Fkrm Corp. v. Neef, 292 
N.W. 689. 294 Mich. 160. 

66 a J. p 777 note 79. 

85* Ariz—Glad Tidings Church of 
America ▼. Hinkley, 226 P.2d 1016, 
71 Ariz. 306. 

Mont—Petitt v. P. V. H. Collins Co., 
113 P.2d 340. 

Or.—Swick v. Mueller, 232 P.2d T17, 
193 Or. 662. 
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apply to the case, 26 the purchaser is allowed a 
specified time after notice by the vendor of his in¬ 
tention to rescind or forfeit the contract for per¬ 
formance, such notice by the vendor does not ef¬ 
fectuate a rescission of the contract until expiration 
of the designated period allowed. 

After the vendor’s election to rescind and notice 
of intention, the contract is terminated. 27 At the 
conclusion of the time specified m the notice of in¬ 
tention to declare a forfeiture the purchaser’s in¬ 
terest in the contract is terminated. 28 The notice 
does not constitute an extension of time for making 
future payments. 29 Where notice is expressly waiv¬ 
ed, the fact that a notice has been given specifying 
only certain grounds of forfeiture does not prevent 
reliance on a ground not so specified. 30 Under a 
contract requiring the notice to set forth the nature 
of the default, the vendor is bound by the statement 
in the notice. 31 Where the contract of sale pro¬ 
vides that it shall become void on the filing of a 
written declaration of forfeiture in the appropri¬ 
ate public office, the mere serving of a declaration of 
forfeiture on the purchaser is of itself insufficient 
to determine the contract. 32 If previous defaults 
have been waived by receipt and retention of pay¬ 


ments to date, notice thereafter that the contract 
is void for such defaults is ineffective to avoid the 
contract. 33 

§ 140 . Sufficiency of Acts as Rescission or 
Forfeiture 

a. In general 

b. Sale of land to third person 

c. Taking of possession by vendor 

a. In General 

Words or acts indicating the vendor’s intention to 
terminate the contract will be taken to amount to a 
rescission thereof. 

It is not necessary that the vendor use the word 
“rescind” in order to accomplish rescission or for¬ 
feiture of the contract, 34 and any appropriate words 
or acts indicating his intent to terminate the con¬ 
tract will be taken to amount to such rescission 33 
However, the intention of the vendor must be taken 
into account m conjunction with the words and 
acts. 36 

The courts have considered various acts by the 
vendor, not readily susceptible of classification, and 
have held them to constitute 37 or not to constitute 38 
a rescission or forfeiture of the contract of sale. 


Effect of insufficient notion 

Vendor's notice to purchaser of 
cancellation of contract because of 
purchaser's default without allowing 
10 days grace period provided for in 
contract or tendering deed to pur¬ 
chaser, was sufficient to bring knowl¬ 
edge to purchaser that vendor was 
not willing to acquiesce m continu¬ 
ing default, so that purchaser was 
bound to perform or offer to perform 
contract within reasonable time in 
order to preserve its equities, unless 
vendor's subsequent conduct equita¬ 
bly estopped her from asserting such 
continued default —Glad Tidings 

Church of America v. Hmkley, 226 P. 
2d 1016, 71 Ariz. 306 
Sunning of time after notice 
Written demand for payment of in¬ 
stallment under executory contract 
for sale of land dated and mailed on 
maturity date of installment for 
which payment was demanded would 
be construed as commencing 30 day 
period of default within which pay¬ 
ment could be made with very first 
day of default —Petrakis v. Krasnow, 
213 P.2d 220, 64 N.M. 39. 

20 . ND—Hammer v Woodworth 
Elevator Co., 214 N.W. 251, 66 N.D 
449. 

27. Cal.—MaJ or-Blakeney Corp. v. 
Jenkins, 263 P.2d 655, 121 CaJLApp 
2d 325. 

Tex.—Simpson v. Green. Civ App., 212 
S.W. 263, reversed on other 
grounds, Com.App. 231 S.W. 375. i 


28. US —Wuchner v. Goggin. C A 
Cal. 175 F 2d 2fcl 

Ill—Forest Pres*er\e Real Estate 
Imp Corp v Miller, 41 N E 2d 526, 
379 Ill 375 

Iowa—D&rr&gh v Knolk, 254 N W 
22. 218 Iowa 686 

Mich—Narut v Williams, 292 NW 
336, 293 Mich. 376 

Mont—Light v Zeiter, 219 P 2d 295. 
124 Mont 67 

Utah.—Sieverts v. White, 273 P.2d 
974, 2 Utah 2d 351 

Declaration of forfeiture was jus¬ 
tified where purchasers did not ask 
further time nor claim that time 
granted was unreasonable, but insist¬ 
ed that they would not pay or get out 
—Granston v. Boileau, 33 P 2d 96, 177 
Wash 640 

29. Ill.—Lang v Hedenberg, 115 N. 
E. 566, 277 Ill. 368. 

30. Mich —Welling v. Strickland. 
126 N.W. 471, 161 Mich. 235. 

31. Idaho.—Marks v. Strohm, 150 P. 
2d 134, 65 Idaho 623. 

32. Ill —Forest Preserve Real Es¬ 
tate Imp Corp v. Miller, 41 NE.2d 
526, 379 Ill. 375. 

33. Md —Meinecke v. Goedeke, 73 A 
2d 445. 196 Md. 373. 

34 . Cal —Peloian v. Waldman, 201 
P. 344, 54 Csl.App. 116—Pearson v. 
Brown, 148 P. 966, 27 Cal.App. 125. 

36. Cal—Peloian v. Waldman, 201 
P. 344, 64 Cal App. 116. 

66 C.J. p 777 note 86 . 
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Parol rescission held snfileient 

Tex—Austin \ Austin. Ci\ App. 174 
S W 2d 1010, affirmed 182 S W 2d 
355 143 Tex 29 

30. Tex—Maupin v Chaney. 163 S 
W 2d 380. 139 Tex 426 

37. NT—Aiken \ Andreas, 63 S E 
2d 645 233 NT 303 

66 C J p 778 note 3 
Withdrawal of deed from escrow 
Where a deed is placed In es< row 
for deliver> on pa>mcnt of stipu¬ 
lated installments, and the purchaser 
fails to make the pa>ments and the 
deed is returned to the \endor, th* 
purchaser's rights in the land are 
terminated without an action in fore¬ 
closure—Hall v. Yar>an. 138 I* 33*) 
25 Idaho 470 
Suit for possession 

(1) Generally—Willis v Ma\s 
Tex Civ.App., 177 S.W.24 1000. error 
refused —66 CJ. p 778 note 3[o] 

(2) Ejectment—Zumstein v Stock- 
ton. 264 P.2d 455. 199 Or. 633—66 C J 
p 778 note 3 [o] ( 1 ). 

38. Ark.—Friedman v. Hampton, 224 
S.W 2d 794. 216 Ark 244. 

NJ—Knox v. Kaelber, 45 A 2d 614. 
137 N.J Eq. 494, affirmed 55 A.2d 53, 
140 N J Eq. 598. 

66 C J. p 778 note 4. 

Ajr returning check, representing 
earnest money delivered to vendors 
when written contract to sell realty 
was executed, vendors repudiated 
agreement of sale, but such ex parte 
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b. Sale of Land to Third Person 

According to the weight of authority, a sale of the 
land to a third person amounts to a rescission of the 
contract. 

According to the weight of authority, where, on 
default in performance of the purchaser, 39 or in the 
absence of such default, 40 the vendor sells the land 
to a third person, this will amount to a rescission 
of the contract of sale, particularly when in addi¬ 
tion to the sale the vendor notifies the purchaser 
that he considers the contract rescinded. 41 How¬ 
ever, there is authority that a transfer of the land 
to a third person does not of itself constitute re¬ 
scission. 42 So, if the conveyance to a third per¬ 
son is made subject to the rights of the original pur¬ 
chaser, such conveyance is not a rescission. 43 
Where the sale to the third person is a mistake, 
and has been remedied by a reconveyance to the 
vendor, it does not amount to a rescission of the 
contract 44 

c. Taking of Possession by Vendor 

As a general rule, the mere taking of possession of 
the land by the vendor does not amount to a rescission 
of the contract. 


VENDOR & PURCHASER § 140 

The mere taking of possession of the land by the 
vendor on default of the purchaser, 45 or disposses¬ 
sion by the vendor of the purchaser without violat¬ 
ing the contract, 46 or the mere fact that the pur¬ 
chaser abandons possession and the vendor resumes 
possession without any agreement between them, 47 
does not amount to a rescission. So, where there is 
a dispute as to the construction and not the validity 
of a contract, and there is no intention on either side 
to rescind, there is no rescission from the vendors* 
acts in ousting the tenants of the vendee. 48 

On the other hand, there is a rescission where on 
default the vendor resumes possession, 49 particularly 
where he also declares that the contract is at an 
end 50 Forcible dispossession of the vendee by the 
\endor terminates the contract. 31 So adverse pos¬ 
session by the vendor, followed by a sale to a third 
person, constitutes a rescission. 52 Where the ven¬ 
dor relies on an invalid notice of forfeiture and 
regains possession of the land to the exclusion of 
the purchaser, such possession and exclusion amount 
to a repudiation of the contract. 53 


repudiation did not effect a rescission 
of contract—Allardue v McCain, 101 
A 2d 385. 375 Pa 528 

Piling and serving bv vendor of no¬ 
tice to cancel contract for deed did 
not tarnil contract, where proceed- 
ings were dismissed before comple¬ 
tion thereof—Killmer v Nelson, 255 
N W 293, 196 Minn 420. 

Forfeiture of oontmot pursuant to 
its terms is not a rescission since un¬ 
der the general rule, a rest ission 
terminates the contract bv a method 
not authorized by the agreement it¬ 
self and extinguishes the contract 
despite its provisions contemplating 
a totally different result, while a 
forfeiture declared pursuant to the 
terms of the contract executes the 
agreement as effectually as perform¬ 
ance itself and is an assertion of a 
right granted by the contract 
Or—Holland v. Bradley. 12 P 2d 1100, 
140 Or 258. 

Tex—G rinds taff v. Mather. Civ App., 
186 S W 2d 364, refused for want 
of merit 

The institution of suit for strict 
foreclosure of land purchase contract 
did not of itself amount to a rescis¬ 
sion of the contract, irrespecti\e of 
whether the suit was regarded as one 
for strict foreclosure or for rescis¬ 
sion —Grider v Turnbow, 94 P 2d 
285. 162 Or 622. 

Withdrawal of deed from escrow 
(1) Where purchasers of realty re¬ 
quested vendors to place deed in es¬ 
crow to facilitate their sale of realty 


to a third part\, withdrawal of deed 
from escrow on failure of intended 
nale to third part\. did not work a 
forfeiture of purchasers rights under 
contract —Lamont v Ball. 209 P 2d 
9. 93 Cal Vpp 2d 291 

(2) Vendors W'ho withdrew deeds 
from escrow' holder after purchasers’ 
un waived default m payments as 
proMded in contract of purchase and 
after \endors' notice to home loan 
corporation of withdrawal of their 
consent to purchasers’ application 
for home loan did not thereby rescind 
contract of purchase, notwithstand¬ 
ing that vendors withdrew deeds 
without informing purchasers that 
home loan w'ould not be made, where 
vendors were willing to perform 
when deeds were withdrawn—Low- 
ert v Johnson, 52 P 2d 1237, 185 
Wash 40 

39. Mich —Hornbeck v. Midwest 
Realty. 283 NW 39. 287 Mich 230 

Mo—Bennett v. Adams, App., 238 S 
W.2d 442 

Tex.—Yates v. Darby, 131 S.W 2d 
95. 133 Tex 593 
66 C.J. p 777 note 87. 

40. Cal—Mitchell v. Aimo, 12 P 2d 
10G3. 124 Cal App 508. 

66 C J p 777 note 88 

41. An*.—Chnsty v. Arnold, 36 P 
918. 4 Ariz 263. 

40. RI—Seekins v. King, 17 A 2d 
869. 66 R I 105. 134 A L.R 1060 
Tex —Desmuke v Houston, Civ App., 
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31 SW 198, affirmed 32 S.W. 1025. 
89 Tex 10 
66 C J p 777 note 90 

43. DC.—Bruffv v Baker, 100 F2d 
439. 69 App DC 266 

66 C J p 777 note 91 

44. Okl —Claremore Town-Site Co 
v Burke, 135 P S«>7. 56 Okl 169. 

45. Kan—MtClanahan v. Sehon, 215 
P 277, 113 Kan 182 

66 C J. p 778 note 93 

46. Ala—Batson v Johnson, 50 So. 
348. 162 Ala 411 136 Am S.R 50 

66 C J. p 778 note 94 

47. Wis—Hart v Stickney, 41 Wis 
630, 22 AmR 72* 

66 C J p 778 note 95 

48. Mass —Leonard v. Morgan, 6 
Gray 412 

49. Or—Edwards v Wirtz, 118 P 2d 
114, 167 Or 625—Montgomery v. 
Heider, 34 P.2d 657, 147 Or. 623. 

50. Or —Zumstein v. Stockton. 264 
P 2d 455 199 Or 633. 

66 C.J p 778 note 98. 

51. Mich.—Schon v Lawrence, 242 
NW 745, 238 Mich 543. 

Utah—McBride v. Stewart, 249 P. 
114, 68 Utah 12, 48 A.L R. 267. 

52. Tex.—Collett v Houston & T. C 
R. Co., Civ.App. 186 S W. 232. 

53. Minn—Halvorson v. B exe ll, 195 
l N.W. 635, 157 Minn. 07. 
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§ 141. Acceptance of Ineffective Acts of Re¬ 
scission or Forfeiture 

An acceptance by the vendee of an Ineffectual act 
of reeclasion will render the act sufficient to constitute 
a rescission. 

Although the act relied on by the vendor as ef¬ 
fectuating the rescission or forfeiture is insufficient 
for such purpose, if the vendee accepts it as such act 
of rescission, it will be effective from the date of 
acceptance. 84 

§ 142. Waiver or Estoppel as to Right to 
Rescind or Forfeit 

A right to forfeit or rescind may be lost or waived. 

Since a clause that time is of the essence is in¬ 
serted in a contract for the benefit of the vendor, 68 
and its continuance is in no sense essential to the 
other provisions of the contract, 66 the right of for¬ 
feiture or rescission, not being an absolute right, 67 
may be lost 68 or waived. 69 Waiver may be ex¬ 
press or implied. 60 The vendor is not estopped 
by reason of acts which do not injure the purchaser 
or induce a change of position, 61 and this rule ex¬ 
tends as against third persons. 62 

By whom waiver may be effected. The right to 
rescind or forfeit the contract for the sale of land 


may be waived by the vendor, 69 his personal rep¬ 
resentatives, 64 his grantee, 66 or his authorized 
agent 66 However, the right cannot be waived 
by the unauthorized act of an agent of the vendor 
which is promptly repudiated by the vendor when 
brought to his notice. 67 A provision in the contract 
reserving the right to the vendor to waive his right 
to forfeit the contract does not permit others, claim¬ 
ing some interest in the land, to waive such forfei¬ 
ture. 68 

§ 143. -Fraud or Duress as Basis of Re¬ 

scission or Forfeiture 

Th« right to rescind a contract for fraud may be 
lost if the contract Is affirmed or ratified; the same re¬ 
sult follows if the right Is not exercised promptly. 

Since a vendor has merely an election to rescind 
for fraud or misrepresentation of the purchaser, 
he loses his right to rescind on such ground if he 
ratifies or affirms the contract either expressly or 
impliedly. 69 A suit for deceit is such affirmance 
as will bar rescission. 70 So, where he recognizes the 
contract as binding after knowledge of the fraud, 
he affirms the contract. 71 Again, where he accepts a 
benefit received under the contract, with full knowl¬ 
edge of the fraud, he loses his right of rescission. 72 
Since it is necessary that the right to rescind for 


54. US—Ingersoll Engineering A 
Construction Co. v Crocker, C C.A. 
Mich, 228 F. 844, 143 C.C.A. 242 

66 C.J. p 779 note 5. 

55. Ariz—TolmachofT v Eshbaugh. 
18 P.2d 256, 41 Ariz 31B—Stark v. 
Norton, 211 P. 66. 24 Ariz. 454. 

50. Ariz—TolmachofT v. Eshbaugh, 
18 P.2d 256, 41 Anz. 318—Stark v. 
Norton, 211 P. 66, 24 Ariz. 454. 

57. Tex—Maverick v. Perez, Com 
App., 228 S.W. 148. 

58. Tex—Maverick v. Perez, supra 
—Baines v. Clinton Park Develop¬ 
ment Co. Civ.App., 224 S.W 2d 729. 

59. U S.—Abegglen v Burnham, D C. 
Idaho, 91 FSupp. 61, affirmed, C.A., 
187 F.2d 1021 

Ariz—Malta v. Phoenix Title & Trust 
Co. 259 P 2d 554. 76 Ariz. 116 
Ill —-Welsh v. Jakstas, 82 NE 2d 53, 
401 Ill 288—Brown v Jurczak, 74 
N E 2d 821, 397 Ill 532—Forest 
Preserve Real Estate Improvement 
Corp. v. Miller, 41 N.E.2d 526, 379 
Ill. 375. 

Md—Meinecke v. Goedeke, 73 A.2d 
445, 195 Md. 373 

Mich.—Windmill Point Land Co. ▼. 
Strickland, 249 N.W. 464, 264 Mich. 
79. 

Ohio.—O'Brien v. Bradulov, App, 80 
N.E.2d 685. 

Tex. —Baines v. Clinton Park Devel¬ 


opment Co., Civ.App., 224 S W 2d 
729 

Wash—Reiter v. Bailey. 39 P 2d 370, 
180 Wash. 230, 97 A.L R. 1489. 

66 C J. p 779 note 11. 

Blight clrcum stances treated as waiv¬ 
er 

The remedy by rescission Is not 
favored, and slight circumstances, 
when they may be properly treated 
as indicative of purpose of vendor not 
to insist on that remedy, may be 
treated as a “waiver” of right to re¬ 
scind—Young v. Fitts, 157 S.W 2d 
873. 138 Tex. 136. 

0a Ill—Brown v. Jurczak, 74 NE 
2d 821, 397 Ill. 532 

Or—Johnson v. Feskens, 31 P.2d 
667, 146 Or. 657, 107 A.LR. 340. 

6L Cal.—Weaver v. Casad, 195 P2d 
81, 86 Cal App.2d 593 
La—Hood v. Hood, 128 So. 546, 14 
La App. 424. 

Pa—Levin v. Fidel Jty-Philadelphia 
Trust Co., 56 A 2d 239. 358 Pa 124 
Utah—Commercial Sec. Bank of Og¬ 
den v. Johnson, 173 P.2d 277, 110 
Utah 342. 

Prior attempted rescission by pur¬ 
chaser could not constitute waiver of 
forfeiture subsequently declared by 
vendor.—Windmill Point Land Co. v. 
Strickland, 249 N.W. 464, 264 Mich 
79. 


62. La.—Cappel v. Hundley, 121 So 
176, 168 La 15. 

66 C-J p 779 note 13. 

S3. N.J—Strauss v. Rabe, 127 A 
188. 97 NJEq. 208, affirmed 130 A 
920, 98 K.J Eq. 700. 

H N.Y.—Williams v. Haddock. 29 
N Y S 199. 78 Hun 429. affirmed 39 
N E. 825, 145 N.Y. 144. 

05. Ariz—Pima Farms Co v. Fowl¬ 
er, 268 P. 266, 32 Ariz. 331. 

06. NJ—Strauss v. Rabe, 127 A 
188, 97 NJEq. 208, affirmed 130 A 
920. 98 N.J.Eq. 700. 

07. Iowa.—Hogueland v. Arts, 85 N. 

W. 818, 113 Iowa 634. 

66 C.J. p 787 note 61. 

06. Iowa—Steel v. Long. 73 N.W 
470, 104 Iowa 39 

69. Colo —Cole v. Smith, 58 P. 1086. 
26 Colo 606. 

Mich.—Merrill v. Wilson. 33 NW 
716, 66 Mich. 232. 

70. Colo.—Cole v. Smith, 58 P. 1086. 
26 Colo. 506. 

N.Y.—Yeomans ▼. Bell, 45 NR 552. 
151 N.Y. 230. 

7L Wls—Burnham v. Burnham. 97 
N.W. 176, 119 Wis. 509, 100 Am S R. 
895. 

66 C.J. p 779 note 17. 

72. Neb.—Arnold v. Dowd, 122 N.W. 

680, 85 Neb. 108. 

66 C.J. p 779 note 18. 
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fraud or misrepresentation shall be exercised with¬ 
out unreasonable delay,™ if the vendor neglects to 
rescind within a reasonable time after discovery of 
the fraud or misrepresentation, he must be consid¬ 
ered as having lost his right to rescind. 74 However, 
where it appears that the delay has not injured the 
other party, relief may be granted. 75 

Duress as basis of rescission . Where duress is 
relied on as the basis of rescission, the vendor’s de¬ 
lay for an unreasonable length of time to exercise 
the right of rescission constitutes a ratification of 
the sale, so that the right is lost. 76 The ratification 
or affirmance may be either express or implied. 77 

§ 144. -Breach or Nonperformance as 

Basis of Rescission or Forfeiture 

a. In general 

b. Breach or nonperformance as to pay¬ 

ment 

a. In General 

The vendor may waive strict performance of the 
contract, either by express agreement or by unequivocal 
conduct. 

The vendor may waive strict performance of the 
contract, 78 either prior to default 79 or subsequent 
thereto. 80 The waiver may be accomplished by 
express agreement, 81 or by unequivocal 82 conduct 83 
Nothing short of such unequivocal conduct will con¬ 
stitute a waiver, aside from waiver by express agree¬ 
ment. 84 So conduct of the vendor which does not 
clearly show that he regards the contract as in full 
force and effect does not establish waiver of a prior 
breach. 86 


Mere indulgence or silence cannot constitute a 
waiver of the right of rescission or forfeiture, un¬ 
less some element of estoppel can be invoked. 86 
Where notice of intent to rescind is made unneces¬ 
sary by reason of express waiver thereof in the 
contract, but such notice is given, the fact that the 
notice specifies the grounds relied on does not con¬ 
stitute a waiver of the right to rely on other 
grounds. 87 Acts permitted by the vendor, not re¬ 
quired by the contract, do not constitute a waiver 
by the vendor of his right to rescind the contract. 88 

Recognition of existence of contract after default. 
Where, subsequent to the time when grounds arise 
for forfeiture or rescission, the vendor acquiesces 
therein and treats the contract as still subsisting, he 
thereby waives the right to forfeit or rescind the 
contract on those grounds, 89 especially where the 
purchaser has made valuable improvements on the 
land. 90 Thus, by sharing expenses of litigation 
designed to clear up title to the property, 91 or by 
filing a bill for specific performance of the con¬ 
tract, 92 he waives his right of rescission or forfei¬ 
ture. Also, where the vendor in his pleading al¬ 
leges a willingness to comply with the contract, such 
allegation constitutes a waiver of his right of rescis¬ 
sion or forfeiture as to past defaults of the vendee. 93 

Where the contract provides that it shall become 
void if assigned without the written consent of the 
vendor, the vendor’s acceptance of the purchase 
money from the assignee after notice of the as¬ 
signment constitutes a waiver of such clause. 94 So, 
where, after the purchaser’s default, of which the 
vendor has knowledge, the vendor accepts pay¬ 
ment of installments, he thereby waives his right to 


73. N’T —Schenck v State Line Tel¬ 
ephone Co. 144 NE 592. 238 N.Y. 
308. 36 ALR 1149 

66 CJ p 779 note 19 

74. Minn—McQueen v Burhans, 80 
N.W. 201. 77 Minn 382. 

66 C J. p 779 note 20. 

75. Iowa—Tidgwell v. Bouma, 157 
NW 200. 176 Iowa 47. 

73. N.Y.—Martin v New Rochelle 
Water Co. 42 NTS. 893, 11 App 
Piv. 177. affirmed 57 N.E. 1117, 162 
N.Y. 699. 

Philippine—Vales v. Villa, 35 Philip¬ 
pine 769 

77. Philippine—Vales v. Villa, su¬ 
pra. 

66 C J. p 780 note 23. 

78. Wash—Knoblauch v Sanstrom, 
223 P.2d 462. 37 Wash 2d 266. 

66 C.J. p 780 note 24. 

73. Cal.—Andrews y. Karl, 183 P. 
838. 42 Cal App. 513. 

Or.—Maffet v. Oregon, etc., R. Co., 80 
P. 489, 46 Or. 443. 

91 C.J.S.—69 


80. Cal —Andrews v. Karl. 183 P. 
838. 42 Cal App 613. 

Or—Maffet v. Oregon, etc., R. Co, 80 
P 489, 46 Or 443. 

81. Cal.—Andrews v. Karl, 183 P 
838, 42 Cal.App 513. 

66 C J p 780 note 27 

82. Wash—Surry v. Baker, 231 P. 
791. 132 Wash. 188. 

66 C.J p 780 note 28. 

83. CaL—De Bairos v. Berlin, 190 
P 188, 46 Cal App. 665. 

66 C.J. p 780 note 29. 

84. Hawaii—First Trust Co. of Hi¬ 
lo, Ltd. v. Cabrinha, 24 Hawaii 777. 

Wash —Surry v. Baker, 231 P. 791, 

I 132 Wash. 188. 

85. Idaho.—Snyder v. Bock, 204 P.2d 
1010, 69 Idaho 168. 

66 C.J p 780 note 31. 

86. Hawaii—First Trust Co. of Hi¬ 
lo. Ltd. v. Cabrinha, 24 Hawaii 777. 

Kan—Long v. Clark, 135 P. 673, 90 
Kan. 535. 


87. Mich.—Welling v. Strickland, 126 
NW. 471, 161 Mich 235. 

88. Cal—Newhall Land & Farming 
Co v. Burns, 161 P. 14, 31 Cal App 
549. 

89. Okl.— Corpus Juris quoted In 
Whale v. Pearson, 208 P 2d 552, 557, 
201 Okl. 619. 

Tex.—Baines v Clinton Park De¬ 
velopment Co., Civ.App., 224 S.W. 
2d 729. 

66 C.J. p 780 note 32. 

90. NY —Cook v. St. Paul's Church, 
67 N.Y. 594. 

91. Anz —Bennie v. Becker-Franz 
Co., 149 P. 749. 17 Arts. 198. 

92. Ill —Mackey v. Sherman, 263 Ill. 
App. 109. 

93. Vt.—Peryer v. Pennock, 115 A. 
105, 95 Vt. 313, 17 A.L.R. 863. 

94. N.Y.—Olcott v. Heermans, 3 Hun 
431. 

66 G.J. p 780 note Si. 
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forfeit the contract 95 Likewise, where the vendor 
receives the full payment of the purchase price and 
acquiesces in the transaction after full knowledge 
of all facts, he is estopped from claiming a rescis¬ 
sion of the contract. 96 Where the vendor assigns 
a purchase-money note, such assignment suspends 
his right to rescind the contract. 97 

Default of vendor preventing performance. Even 
though the purchaser's failure to pay taxes is a 
breach of his contract, if the vendor caused the tax 
statement to be sent to himself and refrained from 
giving it to the purchaser, although knowing that 
the latter relied on receipt of such statement from 
him, such conducts estops the vendor from assert¬ 
ing his right to have the contract forfeited. 98 How¬ 
ever, the vendor is not estopped by negligible de¬ 
faults for which the purchaser was responsible. 99 

Failure to exercise right promptly . The right to 
rescind or forfeit a contract of the sale of land 
and payments thereon must be exercised promptly 
by the vendor. 1 So, also, the right to avoid a con¬ 
tract on the ground of duress 2 must be exercised 
promptly. It follows that such right of rescission 
or forfeiture is waived by the vendor’s failure to 
exercise his right promptly. 3 He should not permit 
the purchaser to expend money and labor on the 
land relying on the existence of the contract. 4 How¬ 
ever, a short delay which is entirely for the bene¬ 
fit and convenience of the purchaser does not con¬ 
stitute a waiver. 6 

b. Breach or Nonperformance as to Payment 

(1) In general 

(2) Acts constituting waiver or estoppel 

(3) Acts not amounting to waiver or 

estoppel 


(4) Waiver as to one or more payments 
as affecting defaults in subsequent 
payments 

(1) In General 

The right of the vendor to rdfecind or forfeit the 
contract for default In payments may be waived. 

The right of the vendor to rescind or forfeit the 
contract for default in payment may be waived. 6 
In accordance with the rule as to waiver general¬ 
ly, the waiver may be accomplished by an express 
agreement, 7 or it may result through implication 
arising from the acts and dealings of the party 
against whom it is claimed, if they have been acted 
on by the other party, 8 or from a neglect or failure 
to act as would induce a belief that he intends to 
waive his right. 9 The acts and conduct of a ven¬ 
dor who desires to retain his right of rescission or 
forfeiture of the contract must be unequivocal and 
consistent with the continuance of the contract, 
rather than a modification thereof 19 The fact of 
waiver must be clearly established 11 

(2) Acts Constituting Waiver or Estoppel 

(a) Extension of time by agreement 

(b) Change of mode of payment by 

agreement 

(c) Recognition of existence of contract 

after default 

(d) Default of vendor preventing per¬ 

formance 

(e) Failure to exercise right promptly 

(f) Mutual forbearance 

(a) Extension of Time by Agreement 

An agreement extending the time for payment will 
constitute a waiver of the vendor’s right to rescind or 
forfeit the contract. 


•5. La—C&vell v. Trichell, 100 So. 

249, 160 La. 136. 

66 C J p 780 note 39. 

98. Idaho.—Keating- v. Keating Min¬ 
ing Co, 112 P. 206, 18 Idaho 660 

97. Tex.—Douglass v. Blount, 67 S. 
W. 484. 95 Tex. 369, 58 LRA. 699. 

98L Cal.—Collins v. Eksoozian, 214 
P. 670. 61 Cal App 184. 

66 C J. p 780 note 42. 

99. Mich.—Langley v. Kirker, 225 
N W. 931. 247 Mich. 443. 

66 C.J. p 780 note 43 

L Kan.—Gustason v. De Haven, 6 P. 

2d 1095, 134 Kan 324. 

66 C.J. p 781 note 44. 

2. N.Y —Martin v. New Rochelle 
Water Co. 42 NTS 893, 11 App 
Div 177, affirmed 57 N.E. 1117, 162 
N.Y. 699. 

3. Idaho—Williamson v. Smith, 256 
P.2d 784, 74 Idaho 79. 


Miss —Denkmann Lumber Co. v 
Morgan. 69 So 2d 802. 

66 C J. p 781 note 46. 

4L Tex.—Albright v. Hoyt, Civ App, 
57 S.W 2d 342 

66 C.J p 781 note 47. 

B. Kan—Drollinger ▼. Carson, 155 
P. 923, 97 Kan 602. 

N.D.—Martinson v. Regan, 123 NW. 
285, 18 ND 467. 

6. Wash—Manson v. Foltz, 17 P.2d 
616, 170 Wash. 652. 

66 C.J. p 781 note 53 

Notice required after waiver of de¬ 
fault in payment see supra 8 139 

7. Or.—Gray v. Felton, 135 P. 765, 
67 Or. 239 

66 C.J p 781 note 55. 

8. Ariz.—Stark v. Norton, 211 P. 66, 
24 Ariz. 464. 

66 C.J. p 781 note 56. 

9. Fla—Thomas N Carlton Estate 
V. Keller, 52 So 2d 131. 
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NM—Nelms v. Miller, 241 P.2d 333, 
66 NM 132. 

66 C J. p 781 note 57. 

10. Wash —Manson v. Flotz, 17 P 2d 
616, 170 Wash 652. 

66 C.J. p 781 note 68. 

XX. Ariz.—Stark v. Norton, 211 P 66. 
24 Ariz 454. 

Waiver not established 

Vendor's participation In discus¬ 
sions at public meetings of interested 
property owners concerning water 
rights and question of a highway was 
as compatible with a forfeiture of 
purchaser's rights for previous de¬ 
fault in payment of installments a* 
with a continuance of the contract 
and was not shown to constitute a 
waiver of such default or an estoppel 
against vendor to declare a forfei¬ 
ture of purchaser's rights under con¬ 
tract—Krobftzsch v. Middleton, 165 
P.2d 729, 72 C&l.App.2d 804. 
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The vendor may by ora! agreement extend the 
time originally stipulated in the contract for the 
payment, as considered supra § 99, and such ex¬ 
tension of time of payment ordinarily waives his 
right to forfeit the contract for nonpayment. 12 If 
the vendor is requested to grant an extension of time 
and remains silent concerning the request, although 
knowing that the purchaser relies on such exten¬ 
sion of time being granted, the right to forfeit the 
contract for nonpayment is waived. 18 Thus, even 
though there is no express agreement to extend 
the time of payment, if the vendor knows that the 
vendee relies on his consent to such extension and 
impliedly acquiesces, such conduct waives his right 
of forfeiture. 14 

So, also, the parties may by written agreement ex¬ 
tend the time originally stipulated in the contract 
for payment, and such extension of time of payment 
will constitute a waiver of the right to rescind or 
forfeit the contract 15 Where, after notice of in¬ 
tention to forfeit the contract, the vendor obtains 
an extension of time to complete his title, and the 
vendee relies on such fact, the vendor thereby waives 
his right to forfeit the contract. 16 In order to w'aive 
the right to rescind or forfeit the contract, it is 
not necessary that there be an agreement to modify 
the contract, 17 it being sufficient to constitute such 
waiver that the vendor has entered into negotiations 
for such modification. 18 Although there is au¬ 
thority to the contrary, 18 it has been held to be im¬ 
material whether or not the agreement was on sep- 
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arate consideration. 20 

(b) Change of Mode of Payment by Agree¬ 

ment 

A change in the mode of payment, acquiesced In 
by the vendor, may constitute a waiver of his right to 
rescind or forfeit the contract. 

Where the vendor has customarily collected in¬ 
stallments through a local agent and had given no¬ 
tices of maturity of notes, such conduct is a waiver 
of his right to enforce a forfeiture without affording 
the vendee an opportunity to pay, 21 and this rule ap¬ 
plies to the vendor’s assignee in the absence of no¬ 
tice to the vendee of the assignment. 22 An agree¬ 
ment by the vendor, subsequent to the execution of 
the contract, to accept a judgment note in lieu of 
payment of that amount in cash will estop him from 
setting up the vendee’s failure to pay such amount 
in cash. 23 

(c) Recognition of Existence of Contract 

after Default 

Continued recognition of the contract by the vendor 
as still binding after default in respect of the provi¬ 
sions for payment is a waiver of the right to rescind 
or forfeit the contract on that ground. 

Continued recognition of the contract by the ven¬ 
dor as still binding after default m respect of the 
provisions for payment is a waiver of the right to 
rescind or forfeit the contract on that ground. 24 
Thus, acceptance of the entire purchase money, 25 
or an installment or installments thereof, 26 or other 


13. Ill—Rose v Dolejs. 116 N E 2d 
402. 1 Ill 2(1 280 

Ind— Hill \ Ropers, 99 NE2d 270. 
121 Ind App 70S 

X M—Nelms v Miller, 241 P 2d 333. 
56 N.M 132 

66 C J p 782 note 62. 

13- Anz—Price & Price Inv Co v 
McGrath. 222 P. 714, 26 Ariz 110 

11 Ill—Compton v. Weber, 129 N E 
764, 296 Ill. 412 

Kan —Cue v. Johnson. 85 P. 598, 73 
Kan 558. 

15. Tex—Pew house v. Olher Farm 
Equipment Sales Co, Civ App, 114 
S W 2d 658, error dismissed 

66 C.J. p 782 note 66. 

18. Colo —Price v. Immel, 109 P. 
941, 48 Colo. 163. 

17- Kan—Gustason v. De Haven, 5 
P 2d 1095, 134 Kan. 324. 

18. Kan —Gustason v. De Haven, 
supra. 

NM—Nelms v. Miller, 241 P.2d 333, 
66 N.M. 132. 

19. Colo.—Boulder, etc.. Placer Co. 
v. Maxwell, 48 P. 815. 24 Colo. 87. 

Md.—Spellman v. Dundalk Co., 165 
A. 192, 164 Md. 466. * 


Neb—Reynolds v Burlington, etc, 
R Co. 7 NW. 737. 11 Neb. 186. 

20. Ill—Tha>er v. Meeker, 86 Ill 
470 

Wash— Bodin v. Wilcox, 224 P. 658. 
129 Wash. 208 

21. Ark —Bowman v. Banks, 104 S 
W 209. 83 Ark 524 

22. Ark—Bowman v. Banks, supra. 

23. Pa—Shrut v. Huselton, 116 A. 
43, 272 Pa 113. 

24. Fla—Baker v Rice. 37 So 2d 837. 
Mont—Petitt v F V H Collins Co, 

113 P 2d 340. 112 Mont 12. 

Okl —Whale v. Pearson, 208 P.2d 652, 
201 Okl 619 

Tex —Waller v. Nethery, Civ App . 
188 S W 2d 736, error refused— 
Scott v. Mol ter. Civ App, 119 S.W. 
2d 603 

66 C J p 782 note 74 

25. Cal —Hunt v. Mahoney. 187 P 
2d 43, 82 Cal App 2d 540—Vedell v. 
Barber, 182 P.2d 591. 80 Cal.App.2d 
806 

Pa—Trletz v. Pfeiffer, Com.PL, 48 
LackJur. 189. 

66 C.J. p 782 note 75. 

28. Ala—Salter v. Carter, 58 So.2d 
454, 257 Ala. 216. 
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Ariz—Onekama Realty Co. v. Caroth- 
ers. 129 P 2d 918. 69 Ariz. 416. 

Cal —Gonzales v. Hj rose, 200 P.2d 
793, 33 Cal 2d 213—Community In¬ 
dustrial Land Co. v. Walker, 142 P. 
2d 757. 61 Cal App 2d 298—McLane 
v. Van Eaton. 141 P2d 783, 60 Cal. 
App 2d 612—Barcroft v. Livacich, 
96 P 2d 951, 35 Cal App 2d 710. 

Fla—Baker v Rice, 37 So.2d 837. 

Idaho.—Marks v. Strohm, 150 P.2d 
134. 65 Idaho 623 

Ill—Kingsley v. Boeder, 117 N.E.2d 
82, 2 Ill 2d 131. 

Kan—Carroll v. Naffziger, 142 P.2d 
818, 157 Kan 482. 

Mo—Branch v. Lee. 159 S.W.2d 677. 

Neb—Abbas v Demont, 40 N.W2d 
265. 152 Neb. 77. 

N.Y—De Witt v Patterson. 122 N.T. 
S 2d 835. 282 App.Div. 827, appeal 
dismissed 118 N.E.2d 111, 306 N.Y. 
752. 

Okl—Alfrey v. Richardson, 231 P.2d 
363, 204 Okl. 478—Palovik v. Ab- 
sher, 181 P.2d 989, 198 Old. 671. 

Or— Johnson ▼. Feskens, 81 P.2d 667, 
146 Or. 657, 107 A.L.R. 840. 

Tex.—A. L Carter Lumber Co. v. 
Saide, 168 S.W.24 629, 140 Tex. 623 
—Young v. Fittat 167 S.W.2d 872, 
138 Tex. 128. 
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payments, 27 tendered after the time fixed by the 
contract for payment, operate as a waiver of the 
right to rescind the contract for such default. How¬ 
ever, acceptance of a past-due installment or install¬ 
ments does not affect the notice previously given, 
that in the future strict performance will be re¬ 
quired. 22 

Similarly, acceptance of payments from the ven¬ 
dee prior to the time they became due precludes the 
vendor from claiming a forfeiture of the contract. 29 
So, also, the vendor waives the right to rescind or 
forfeit the contract by acceptance of the purchase 
money and execution of a deed; 30 by accepting in¬ 
terest 31 after the date on which the purchase money 
was to be paid; 32 by assigning the right to col¬ 
lect interest; 33 by a demand for performance by 
the vendee of a concurrent condition ; 34 by a demand 
for payment; 35 by an unauthorized retention of 
the payments made; 36 and by an agreement to take 
charge of, and lease the property for, the vendee’s 
benefit. 37 Likewise, the right to rescind or forfeit 
is waived by the vendor bringing an action to re¬ 
cover the unpaid price, 32 or to foreclose a vendor’s 
lien, 39 or for specific performance, 40 or a suit to 
quiet title for the benefit of the purchasers. 41 

The right of the vendor to rescind or forfeit the 
contract is also waived by the transfer of a pur¬ 
chase-money note; 42 by tender of a deed, 43 by 
an agreement to repurchase the property; 44 by ac¬ 


cepting an assignment of the vendee’s interest ; 46 
and by a repurchase of the land from the vendee, 
provided more is paid than was due on the original 
contract. 46 The same consequences follow from 
the vendor permitting the purchaser to remain on 
the land and improve it until it has greatly increased 
m value, without attempting to enforce a forfei¬ 
ture; 47 permitting the purchaser's family to re¬ 
main in possession after default; 42 stating to the 
purchaser that he would not insist on the forfeiture, 
the purchaser making valuable improvements in re¬ 
liance on the statement; 49 offering to convey, say¬ 
ing nothing of forfeiture for the default, and per¬ 
mitting the purchaser to make improvements; 50 
permitting the purchaser to make repairs after de¬ 
fault, joining with the purchaser in selling part of 
the premises, retaining the purchase money thus 
received, and joining the purchaser in using the 
premises, 61 or by the vendor’s enforcing a payment 
of a portion of the sum due by a sale of securities. 52 
Where, after the vendee's default, the vendor per¬ 
mits him to perform a covenant or condition of the 
contract, the vendor waives his right to declare a 
forfeiture for such default. 53 

(d) Default of Vendor Preventing Perform¬ 
ance 

The vendor waives the right to rescind or forfeit 
the contract for a default In payment where it results 
from a default on his part. 


Wash—Bulmon v. Bailey, 156 P 2d 
251, 22 Wash 2d 372—Alhadeff v 
Van Slyke, 28 P.2d 797, 176 Wash 
244. 

66 C.J. p 783 note 76. 

27. Cal.—Watkins v. Warren, 10 P 
2d 500, 122 Cal.App 617. 

66 C.J. p 783 note 77. 

28. Cal—-Watkins v. Warren, supra. 
Utah —Corpus Juris quoted in Chris¬ 
ty v. Guild, 121 P 2d 401, 404, 101 
Utah 313. 

29. Ga—Cowart v. Singletary. 79 S. 
H. 196, 140 Ga. 435, 47 LJELA.N.S. 
621, Ann.Cas.l915A 1116. 

20. Iowa.—May v. Haynie, 236 N.W. 

98. 212 Iowa 66. 

66 C.J. p 784 note 81. 

31. Utah—Kohler ▼. Lundberg, 180 
P. 690, 54 Utah 339. 

66 C J. p 784 note 82. 

32. Mich.—Zadigian v. Gard, 193 N. 
W. 783, 223 Mich. 147. 

66 C.J. p 784 note 83. 

33. Ark.—-Harrison v. Mobley, 202 
S.W.2d 766. 211 Ark. 772. 

34. Cal.—Webber v. Herbert, 188 P. 
819, 46 Cal.App. 83. 

66 C J. P 784 note 84. 

35. Cal.—Hunt v. Mahoney, 187 P.2d 
43, 82 Cal.App 2d 640—Bedell v. 


Barber, 182 P.2d 591, 80 Cal App 2d 
806. 

Idaho—Corpus Juris cited In Hill ▼. 
Wilkinson, 90 P 2d 696, 699, 60 Ida¬ 
ho 243 

66 C J. p 784 note 85 

30. Ark—Three States Lumber Co 
v. Bowen. 129 S.W. 799. 95 Ark. 
629. 

Mont—St Onge v. Blakely, 245 P. 
532, 76 Mont. 1. 

37. Ala.—Adams v. Smith, 94 So. 
521, 208 Ala. 498. 

38. Cal —-Freeman ▼. Griswold, 34 
P. 327. 99 Cal. xvii. 

66 C.J. p 784 note 88. 

39. N.T.—Leonor v. Ingenlo Porve- 
nir C. por A.. 34 N.T.S.2d 705. 

Or—Edwards ▼. Wirtz, 118 P.2d 114, 
167 Or. 625. 

66 C.J. p 784 note 89. 

40. La.—Blade v. Young, 8 La.App. 
691. 

66 C.J. P 784 note 90. 

4L Mont.—Silfvast v. Asplund, 20 
P.2d 631. 93 Mont. 584. 

42. Tex.—Tom v. Wollhoefer, 61 
Tex. 277. 

43* Conn.—Stavnezer v. Cooley, 161 
A. 863, 115 Conn 452. 

66 C.J. P 784 note 94. 
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44. Cal —Rogers Development Co v 
Southern California Real Estate 
Inv. Co. 115 P 934. 159 Cal 735. 
35 L R A.N S , 643 

Ill—Wilson v. Loclgno. 259 Ill App 
285. 

45. Cal —Scott v. California Farm¬ 
ing Co. 40 P.2d 850, 4 Cal.App 2d 
232. 

43. Tex—Tom v. Wollhoefer, 61 
Tex 277. 

47. Ala—Clark v. Ingram, 160 So 
229, 230 Ala. 160. 

66 C.J. p 784 note 97. 

48. Ark—Hanson v. Brown, 213 S. 
W. 12. 139 Ark 60. 

66 C.J. p 784 note 98. 

49. Iowa.—Blair v. Blair, 48 Iowa 
393. 

Mo.—Orr ▼. Zimmerman, 63 Mo. 72 

60. Ky.—Bellamy v. Ragsdale, 14 B 
Mon. 293. 

5L N.Y.—Cook v. St Paul’s Church. 
67 N.Y. 594. 

52. Iowa.—Rump r. Schwartz, 10 N. 
W. 99. 66 Iowa 611. 

53. Idaho.—Seeley v. Security Nat 
Bank of Fairfield. 236 P. 976, 40 
Idaho 674. 

66 C.J. $ 784 note 4 . 
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The vendor waives default in payment where 
such default is caused by his own acts or omis¬ 
sions. 54 Thus, where the vendor refuses payment 
timely tendered, 65 or within a reasonable time after 
it is due, 66 or refuses to sell, 67 or fails to place 
notes for collection at place specified by the con¬ 
tract 68 or to surrender the notes, 59 he thereby 
waives his right to rescind or forfeit the contract. 
A default in payment is waived by a failure to ten¬ 
der the deed. 60 

(e) Failure to Exercise Right Promptly 

The right to rescind or forfeit the contract for de¬ 
fault In payment will be deemed to be waived if not 
exercised promptly. 

The right to rescind or forfeit the contract for 
a default in payment must be exercised promptly 
at the time of the default 61 or it will be deemed 
to be waived, 62 in the absence of a contract pro¬ 
vision providing otherwise. Where the vendor ac¬ 
cepts an installment without the interest then due, 
such acceptance estops him from claiming a for¬ 
feiture of the contract based on such default. 63 

(f) Mutual Forbearance 

The right of the vendor to rescind or forfeit the 
contract for default in payment may be waived by the 
mutual agreement of the parties to the contract. 

Even though the contract contains a provision 
that, in case of nonpayment as specified, the con¬ 
tract should become null and void and all pay¬ 
ments forfeited, if the parties agree, after de¬ 
fault, to continue the contract in force, such provi¬ 
sion is not effectne. 64 Where pajment is deferred 
from time to time by mutual agreement, it has been 
held that a suit to rescind for default in payment 


VENDOR & PURCHASER § 144 

may be defeated by payment into court of the pur¬ 
chase price. 66 

(3) Acts Not Amounting to Waiver or Es¬ 
toppel 

Various acts on the part of the vendor have be en 
held not to constitute a waiver of the right to reocind 
or forfeit the contract because of a breach or nonper¬ 
formance of the contract with respect to payment. 

An unnecessary notice of rescission unless pay¬ 
ment is made within a specified time is not a waiver 
of the default unless it is accepted. 66 The ven¬ 
dor’s conveyance of the land to third persons does 
not waive the right to forfeit the contract. 67 Where 
an agreement for extension of time itself contains 
a provision that time is of the essence, it does not 
constitute a waiver of the right to rescind; 68 and 
where the land has been conveyed by separate sales 
and, subsequent to one sale, a subsequent purchaser 
of the remainder secures an extension contract from 
the original vendor who retained a vendor’s lien 
to secure notes, such extension agreement is not a 
waiver by the vendor of his right to rescind the 
contract as to the land conveyed in the first sale. 69 
Moreover, the agreement to extend the time for 
payment does not waive the right to rescind or 
forfeit the contract at the expiration of the ex¬ 
tended period, 70 and the vendor occupies the same 
position he would occupy if the time had been given 
in the original contract. 71 

Even though the agreement fixes no definite date 
for performance, it will not debar the vendor from 
rescinding, where the purchaser unreasonably de¬ 
lays performance and evinces no desire or willing¬ 
ness to perform. 72 In view of the rule that knowl¬ 
edge of the ground of the forfeiture is essential to 


54. Cal.—Ohanian v. Kazarian, 11 
P.2d 42. 123 Cal App 196 

55. Tex —Boyd v. Robertson, Civ 
App. 23 S W. 634 

55. Mich —Bilandzija v. Shilts, 64 X 
W.2d 705, 334 Mich 421. 

57. Md —Cole v. Murphy. 126 A. 40. 
144 Md 369 

Mich—Standard Oil Co. v. Murray, 
183 N.W. 55. 214 Mich. 299 

58. Neb—Ballard v. Cheney. 26 N. 
W. 587, 19 Neb. 68—Robinson v. 
Cheney, 34 N.W. 378. 17 Neb 673. 

69. Or.—Miles v. Hemenway. 117 P. 
273. Ill P. 696. 69 Or. 318. 

Cal.—Ohanian v. Kazarian, 11 P. 
2d 42. 123 Cal.App. 196. 

66 C.J. p 785 note 13. 

•1. Mo.—Gray v. Gurley, 159 S.W. 

1076, 262 Mo. 410. 

66 C.J. p 785 note 15. 

•9- Idaho.—Hunter v. Clawson, 251 
P.2d 850. 72 Idaho 314. 


Mont— Corpus Juris cited in Yellow¬ 
stone County v. Wight, 145 P.2d 
516, 518, 115 Mont 411. 

Okl —Palovik v. Absher, 181 P.2d 
989, 198 Okl 671 
66 C J p 785 note 16. 

63. Wash—Garvey v. Barkley, 104 
P. 1108, 56 Wash 24. 

64. I1L—Prideaux v. Miller. 215 Ill. 
App 429. 

65. Tex —Cundlff v. Corley, Civ. 
App . 27 S W. 167. 

66. Cal.—Los Angeles Inv. Co. v. 
Wilson. 212 P. 211, 60 Cal.App 53. 

67. Mich.—Donnely v. Lyons, 139 N. 
W. 246. 173 Mich. 615. 

68. Kan.—Long v. Clark, 136 P. 673, 
90 Kan. 535. 

69 . Tex. — Continental Oil A Cotton 
Co v. Steele, Civ.App., 186 S.W. 
269. 

66 C.J. p 785 note 24. 
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70. Wash—Ballard v. Cox, 75 P.2d 
126, 193 Wash 299. 

66 C.J. p 785 note 25. 

Giving of notes 

Where purchasers' note was not 
given and accepted in payment of de¬ 
linquent installments under condi¬ 
tional sale contract of which time 
was the essence, and neither the 
note nor installments were paid, only 
effect of note was to extend time of 
payment of installments, and other 
defaults having occurred after doe 
date of note, action to quiet title 
brought after such due date was not 
premature.—Tarvin v Davey, 123 P. 
2d 844, 56 Cal.App.2d 846. 

7L Tex—Lanier ▼. Faust, 16 S.W. 
994, 81 Tex. 186. 

78. Neb.—Reynolds v. Burlington, 
etc.. R. Co.. 7 N.W. 737. 11 Neb. 
186. 
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waiver of the ground, 78 acceptance of payment after 
the vendee’s default is not a waiver of the right 
of forfeiture where, at the time, the vendor was 
unaware of his right of forfeiture. 74 A demand for 
payment of a past-due installment of interest does 
not waive the right of forfeiture. 76 Acceptance of 
payments received by the vendor, as assignee of 
the purchaser’s rights under another contract, which 
assignment was made to liquidate a past due in¬ 
debtedness on the contract for sale of land, does 
not waive the vendor’s right to rescind which is 
based on a default in payments subsequent to the 
assignment. 76 Failure of the vendor to compel 
payment at the times specified in the contract does 
not amount to a waiver. 77 

Where the contract provides that on default in 
payment the vendee shall be liable for rent as a 
tenant, the vendor’s failure to demand such rent, 
and retention of the purchase money notes is not 
a waiver of the right to forfeit the contract where 
such retention of notes was merely due to vendee’s 
failure to call for them. 78 Where the vendor re¬ 
turns proffered payments after the vendee’s default 
and serves timely notice of intention to rescind 
the contract, he has not waived his right of rescis¬ 
sion. 79 Where the contract specifics the hour for 
payment, the mere fact that the vendor remains 
at the designated place a short time after such hour 
is not a waiver of his right to forfeiture of the 
contract because of the default. 80 A mere failure 
to tender a deed on the day on which the last pay¬ 
ment falls due does not deprive the vendor of his 
right to recover the land for nonpayment. 81 So, a 
contract provision that no failure or delay m ex¬ 
ercising the right to rescind shall operate as a 
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waiver of such right is conclusive of the question 
of such waiver. 82 

Aside from such contract provision, lapse of time 
and delay in declaring the forfeiture of the con¬ 
tract do not of themselves amount to a waiver of 
the right, 83 particularly when accompanied by de¬ 
mands for payments, 84 or when the delay is caused 
by the vendee. 85 Hence, the vendor’s delay in de¬ 
claring a forfeiture because of vendee's nonpay¬ 
ment of an installment does not constitute a waiver 
of the right, in the absence of prejudice to the ven¬ 
dee. 86 Moreover, a short delay after payment be¬ 
comes due does not constitute a waiver. 87 It has 
been held that the mere demand and acceptance 
of payments of amounts due under the contract do 
not constitute a waiver of the right to rescind 88 

(4) Waiver as to One or More Payments as 
Affecting Defaults in Subsequent Pay¬ 
ments 

Although time Is of the essence, a waiver of de¬ 
fault in payment as to one or more payments does not 
operate as a waiver of the right to insist on the pay¬ 
ment of subsequent installments as provided In the 
contract. 

Although time is of the essence of the contract, 
waiver of default in payment as to one or more pay¬ 
ments does not operate as a waiver of the right to 
insist on payment of subsequent payments as pro¬ 
vided m the contract, 89 or prc\ent the vendor from 
rescinding or declaring a forfeiture for failure to 
do so. 90 The most that such indulgence can ac¬ 
complish is to require the giving of notice of inten¬ 
tion to adhere strictly to the requirements of the 
contract in the future. 91 The simple act of receiv¬ 
ing a payment after the date when the payee was 
bound to accept it, without more, is no excuse for 


73. Cal—Goold v. Kish&n Singh, 263 
P. 548, 88 CalApp. 339. 

74. Cal.—Goold v. Kishan Singh, su¬ 
pra. 

76. Cal—Drips v. Moore, 176 P. 169, 
179 Cal 249. 

76. Mont—White v. Jewett, 78 P.2d 
85. 106 Mont. 416 

77. Or —Marquardt v. Fisher, 295 
P. 499. 135 Or. 256, 77 ADR. 265. 

78. Ark—Souter v. Witt. 113 S.W. 
800. 87 Ark. 693. 128 Am S R. 40. 

78. Iowa.—Tait v. Reid, 139 N.W. 
1101, 158 Iowa 466. 

80 . N.J.—Doctorman ▼. Schroeder, 
114 A. 810. 92 N J.Eq 676. 

81. Cal.—Haile v. Smith, 45 P. 872, 
113 Cal. 656. 

88 . Ind—Miller v. Fletcher Savings 
4k Trust Co.. 133 N.E. 174, 78 Ind. 
App. 183. 

Utah.—Pacific Development Co. v. 


Stewart. 195 P 2d 748, 113 Utah 
403. 

83. Cal —Ross v. Gentry, 271 P. 
1098, 94 Cal App 742 

66 C J p 786 note 38 

84. Cal—Kelso v Ulrich. 155 P 2d 
407, 67 Cal App 2d 698. 

66 C J. p 786 note 39. 

85. ND—Duffy v Egeland, 143 N. 
W. 350, 26 ND 135 

88. Cal—Hacienda Homes v. Peck. 

113 F 2d 487, 45 Cal.App 2d 37. 

66 C.J. p 786 note 41. 

87. Wash.—Sisson v. Durrant, 278 
P. 174, 152 Wash. 382. 

88. Tex.—McMahon v. Thornton, 
Civ App, 96 S.W 2d 308, error re¬ 
fused. 

89. Cal.—-Grimes v. Steele. 133 P 2d 
874, 56 Cal.App 2d 786. 

Or.—Edwards v. Wirtz. 118 P.2d 114, 
167 Or. 625. 

66 C.J p 786 note 44. 
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90. Ala— Shaddlx v. Bilbro, 127 So 
227. 220 Ala 657. 

Or—Johnson v. Feskens. 31 P.2d fit*7, 
146 Or 657. 107 ALR 340 
Wash —Alhadeff v. Van Slyke, 28 P 
2d 797. 176 Wash 244. 

66 C J. p 786 note 45 

After motioe of eaaoollattom 

A vendor, accepting payments from 
date of purchaser’s default in pay¬ 
ment until date of service of vendor’s 
notice of cancellation of contract on 
purchaser, but did not Impliedly 
waive continuing default after such 
service, in absence of showing that 
vendor's subsequent actions lulled 
purchaser Into sense of security in 
reliance on original contract—Glad 
Tidings Church of America v. Hink- 
ley, 226 P.2d 1016, 71 Arix. 306. 

91. Kan.—Atchison Sav. Bank 
Richards. 280 P. 975, 131 Kan. 81. 

66 C.J. p 787 note 4i 



91 C.J.S. 


VENDOR & PURCHASER §§ 144-147 


ladies as to future payments. 92 The effect of the 
acceptance is exhausted on the payment made, and, 
as to those following, the provisions of the con¬ 
tract are left to operate with unimpaired force. 93 

§ 145. — Waiver after Forfeiture or No¬ 
tice of Forfeiture 

Where no rights of third persons have intervened, 
an attempted forfeiture or rescission by notice may be 
waived. 

Where a forfeiture has been effected by a dec¬ 
laration of forfeiture and conveyance of the prop¬ 
erty to a third person, the vendor may not there¬ 
after waive the grounds of forfeiture and restore 
the original contract. 94 However, where no rights 
of third persons have intervened, any attempted for¬ 
feiture or rescission by notice may be waived, either 
expressly or by implication. 95 Thus, such forfei¬ 
ture or rescission by notice is waived by subsequent 
acts clearly inconsistent with an intent to exercise 
the right, 96 provided the vendee consents or ac¬ 
quiesces thereto. 97 So, also, where by the terms of 
the contract a default in payment works a forfeiture 
without any election by the vendor of intention to 
claim such forfeiture, as considered supra § 139, 


the vendor may thereafter waive such forfeiture, 
as long as the rights of third persons have not in¬ 
tervened ; 98 but not otherwise. 99 

§ 146. -Effect of Waiver or Estoppel 

The effect of the waiver by the vendor of hie right 
to rescind or forfeit is to continue the contract in force. 

The effect of the waiver by the vendor of his right 
to rescind or forfeit the contract is to continue the 
contract in force, with other rights of the parties 
extinguished, on the one part by default, and on the 
other part by the waiver, 1 and to give the vendee 
a reasonable time after the payment within which 
to perform his part of the contract. 2 It creates a 
temporary suspension of the right to rescind or for¬ 
feit the contract. 3 The vendor’s rights are limited 
to a recovery of the amount in arrears. 4 A default 
in payment that has once been waived cannot after¬ 
ward be made the ground for a forfeiture. 6 

§ 147. Revivor 

When the right to rescind the contract has been 
lost by the vendor, it may not be revived unless to do 
so is necessary to protect the vendor from a repudia¬ 
tion of the contract by the vendee. 

When the right to rescind the contract has been 


92. Pa—Riddle Co v. Taubel, 120 A. 
776. 277 Pa. 95 

66 C J p 787 note 47. 

93. Kan—Kliesen v. Equity Ex¬ 
change & Mercantile Ass*n. 165 P 
650. 101 Kan 138 

66 C J p 787 note 48. 

94. Ill—Livingston County ▼. Dart. 
56 Ill. 437 

66 C J p 787 note 49. 

95. Ill—Zeta Bldg Corp v. Garst, 

97 X.E2d 331. 408 Ill 519—Brown 
v Jurczak, 74 N E 2d 821, 397 Ill 
532. 

Mont—Hewitt v Novak. 158 P 2d 627. 
117 Mont 365—Corpus Juris cited 
in State ex rel. Barnhart v. Cran¬ 
ston. 120 P.2d 828. 830. 113 Mont 
61. 

NJ—Strauss v. Rabe. 127 A. 188, 97 
NJEq 208. affirmed 130 A. 920. 

98 N.J Eq 700. 

Or—Edwards v. Wirt*. 118 P.2d 114, 
167 Or. 625. 

99. Ill—Zeta Bldg. Corp ▼. Garst. 
97 NE 2d 331. 408 Ill 519—Brown 
v. Jurczak. 74 N.E.2d 821. 397 Ill 
532. 

€6 C J. p 787 note 61. 

Particular note ooaitttntUv waiver 
or estoppel 

(1) Suit to foreclose vendor's lien 
—Edwards v. Wirtz, 118 P 2d 114, 167 
Or. 625—66 G.J. p 787 note 51 [b] 
( 2 ). 

(2) Acceptance of subsequent pay¬ 
ments in accordance with contract 
Mich.—Cheff v. »«««, 257 N.W. 894. 

269 Mich. 599. 


Utah—O'Gorman v. Utah Realty & 

Const Co. 129 P 2d 981. 102 Utah 

523. modified on other grounds 133 

P 2d 318. 102 Utah 534. 

66 C J p 787 note 61 [b] (5). 

(3) Acceptance of amount in de¬ 
fault—Jandric v Skahan, 50 N.W.2d 
625 235 Minn. 256. 

Particular acts not constituting waiv¬ 
er 

(1) Generally.—Metzker v. Lowth- 
er. 204 P.2d 1025. 69 Idaho 155—66 
C J. p 787 note 51 [cl. 

(2) A vendor, permitting purchas¬ 
ers of land to continue to farm it 
after notice to them that vendor 
uould retake premises and terminate 
purchasers’ rights therein, unless bal¬ 
ance due was paid by certain date, 
and ignoring subsequent letters seek¬ 
ing compromise, is not guilty of lach¬ 
es leading purchasers to make im¬ 
provements on land.—Starr King 
School for the Ministry v. Kinne, C. 
C A Cal., 146 F.2d 8, certiorari denied 
65 S.Ct. 1085. 325 U.S. 850, 89 L.Ed. 
1970 

(3) Where contract provided that 
vendor could declare all payments 
due on any default by purchaser, and 
that vendor could thereupon cancel 
contract, and after commencement of 
action to cancel contract vendor made 
new demand for payment, demand did 
not waive vendor's right to cancel, 
since vendor had not pursued any 
remedy to its conclusion, so as to be 
concluded from attempting to follow 
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another.—White v. Jewett, 78 P.2d 85, 
106 Mont 416. 

(4) Subsequent acceptance by ven¬ 
dors of money which had been col¬ 
lected for the vendors before notice 
of forfeiture, and did not meet the 
default—Narut v Williams, 292 N. 
W 336. 293 Mich 376. 

(5) Acceptance of installment of 
purchase price after institution of 
cancellation proceedings for nonpay¬ 
ment of mortgage—Swanson v. Mil¬ 
ler, 248 N.W. 727, 189 Minn. 158. 

97. Mich.—Chicago Boulevard Land 
Co. v. Apartment Garages, 222 N. 
W. 697. 245 Mich 448. 

66 C J. p 787 note 62. 

99. C&l—Northern Assur. Co. of 
London v Stout, 117 P. 617, 16 CaL 
App. 548. 

99. Cal—Northern Assur. Co. of 
London v. Stout, supra. 

1. Ohio—State v. Stevenson, 177 N. 
E 247. 39 Ohio App 335. 

Tex—Herman v. Gieseke, Civ.Appw, 
33 S.W. 1006. 

2. Cal—Weatherbee v. Sinn, 238 P. 
134, 73 C&l.App. 98. 

3. Cal.—Andrews v. Karl, 183 P. 
838. 42 Cal.App. 513. 

Minn.—Somerdorf v. Schliep, 44 N.W. 
1084. 43 Minn 150. 

4L Ariz—Stark v. Norton, 211 P. 66, 
24 Ariz. 454. 

6. vt —Van Dyke v. Cole, 70 A. 599, 
L 1103, 81 Vt. 879. 
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lost by the vendor, it may not be revived unless 
to do so is necessary to protect the vendor from 
a repudiation of the contract by the vendee. 6 Al¬ 
though the vendor suspends his right of rescission 
by assigning a purchase-money note, as shown su¬ 
pra § 142, such right is revived if he again ac¬ 
quires such note. 7 

§ 148. Avoidance and Relief against Rescis¬ 
sion or Forfeiture 

In a proper case, equity may relieve a purchaser 
of land from the consequences of a failure to comply 
strictly with the terms of the contract. 

It has been held that the remedies afforded by 
the contract will be enforced unless they impinge 
on some rule of equity or law, 8 and, where time is 
of the essence and a forfeiture provision is not un¬ 
conscionable, 9 it has been held that the courts may 
not relieve a party from the effect of a forfeiture 


for which he expressly stipulated, 10 or from the 
performance of an act which is made a condition 
precedent in a contract for the sale of land, 11 where 
there is no fraud charged or proved 12 and no spe¬ 
cial circumstances are shown which appeal to a 
court of equity, 12 and especially where the con¬ 
sideration is grossly inadequate, 14 or where the 
effect of such relief would be to enforce a hard 
and unconscionable bargain. 16 

In accordance with the general rule, discussed in 
Equity § 57, it has been held that a court of equity 
will not enforce a forfeiture in a land contract 
if by any reasonable rule of construction it can 
avoid it. 16 In some jurisdictions, sometimes by 
virtue of express statutory provisions, a tender of 
payment by the purchaser before the vendor has 
declared a forfeiture, 17 or on the making of a de¬ 
mand for performance, 18 or immediately on the 


6. Tex —Maverick v. Perez, Com 
App, 228 SW 148. 

66 C.J. p 788 note 68. 

7. Tex.—Douglass v. Blount, 67 S 
W. 484. 95 Tex 369. 58 LRA 699. 

Wash.—Benham v. Columbia Canal 
Co., 132 P. 884. 74 Wash. 110. 

8. Mont.—Cook-Reynolds Co v. 
Chlpman, 133 P. 694, 47 Mont. 289. 

66 C J. p 788 note 72 
Failure to euro default after notice 
Where for more than five years 
vendors were in a position to have 
conveyed according to contract but 
during entire period purchaser, al¬ 
though in possession of land, was in 
default, and after death of one of the 
vendors purchaser was given a no¬ 
tice of forfeiture, following which he 
had thirty days to cure the default 
but failed to do so. fact that there 
was a possible cloud on vendors' ti¬ 
tle, and fact that land values had in¬ 
creased so that vendors would realize 
a profit by securing the land, did not 
make forfeiture inequitable and re¬ 
quire that vendors proceed by way of 
foreclosure.—Spangler v. Misner, 28 
N W.2d 6. 238 Iowa 600 
& Iowa—Moore v. Elliott, 239 NW. 
32, 213 Iowa 374 

10. Cal—Kimball v. Snyder, 8 P.2d 
133, 216 Cal. 66. 

66 C.J. p 788 note 74. 

11. Ark—Smith v. Berkau, 184 8. 
W. 429. 123 Ark. 90. 

12. Ill.—McDonald v. Bartlett 155 
N.E. 477, 324 Ill 549. 

Wash—Benham v. Columbia Canal 
Co., 132 P 884, 74 Wash. 110. 

12. Mont —Fratt v. Daniels-Jones 
Co., 133 P. 700. 47 Mont 487. 

66 C.J. p 788 note 77. 

Failure of vendor to deliver posses¬ 
sion 

Where the failure of the «purchaser 
to perform his contract is due solely 


to the vendor’s failure to deliver pos¬ 
session of the land as agreed by the 
contract terms, and such conduct on 
the vendor’s part is inexcusable, the 
vendor is not entitled to rescission — 
Benson v. Blocker, Tex.Civ.App., 108 
S W 2d 937. 

Inability to oonvsy good tltla 

Where purchaser remained in pos¬ 
session of land for ten years, refus¬ 
ing to surrender possession or accept 
such defective title as vendor was 
able to convey, inability of vendor to 
convey good title did not preclude 
vendor's cancellation of contract and 
recovery of possession, and rental for 
period of purchaser's possession — 
Youngblood v. Gholson, Ky., 255 S.W. 
2d 603. 

Equities of intervener purchasing 
oontraot 

Where purchaser stood to lose val¬ 
uable improvements placed on land in 
action to forfeit contract, transfer of 
contract to intervener who knew of 
pendency of action did not transfer I 
purchaser's equitable standing and, 
absent evidence as to intervener's 
equities, equity could not refuse to 
enforce vendors* rights at law.— 
Kneg v. Salkovica. 138 P.2d 855, 18 
Wash 2d 180. 

Entrapment 

A purchaser whose land contract 
was forfeited could not claim entrap¬ 
ment by vendors' acquiescence in ac¬ 
cepting smaller payments than con¬ 
tract called for, where purchaser 
ceased making any payments what¬ 
soever for some time prior to forfei¬ 
ture, and its Inability to do so was 
acknowledged.—Singer v. Hoffman 
Cake Co, 275 N.W. 177, 281 Mich 871. 
14. Kan —Missouri River, etc., R. 

Co. v. Brickley, 21 Kan. 275. 

16. Ind.—Reed v. Rudmaa, 6 lad. 

409. 

66 C.J. p 788 note 79. 
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16. Ark—Three States Dumber Co 
v. Boweu. 129 S.W. 799, 95 Ark 
629. 

66 C J. p 788 note 81. 

Discretion of oourt 

Question whether a rescission of 
contract for sale of land shall be 
granted because of purchaser's de¬ 
fault rests largely in sound discre¬ 
tion of trial court.—Canepa v. Dur¬ 
ham. 153 P 2d 899, 62 Nev. 417. opin¬ 
ion supplemented 165 P.2d 788. 62 
Nev. 417, rehearing denied 165 P.2d 
1009, 62 Nev. 417. 

Ths old of equity is not required 
in order to effect & forfeiture under 
a land contract, and will not be given 
for that purpose, although in a prop¬ 
er suit, equity might recognize that a 
forfeiture at law had been previously 
effectuated.—Zumstein v. Stockton, 
264 P.2d 455, 199 Or. 633. 

17. US—Fox v. Skellenger, CA 
Alaska. 216 F.2d 634. 

Fla.—Savage v. Horne, 49 So.2d 829 
66 C.J. p 788 note 83. 

Subsequent performance or offer 
Although a forfeiture of a contract 
for the purchase of realty will never 
be allowed in courts of equity except 
where the right is clearly and un¬ 
equivocally shown, if forfeiture ha** 
properly been declared by vendor for 
breach or default on part of purchas¬ 
er, any subsequent performance or 
offer to perform, however strictly In 
compliance with the terms and con¬ 
ditions of the purchase agreement. i« 
of no avail and cannot avoid the for¬ 
feiture.—Kingsley v. Boeder, 117 N B 
2d 82, 2 Ill.2d 131. 

16. Da—Watson v. Felbel, 71 So 
585, 139 Da 375. 

66 C.J. p 788 note 84. 

Chraoe period 

(1) Thirty days grace period al¬ 
lowed by statute for defaulting pur- 



91 C.J.S. 

vendor’s declaring a forfeiture, 19 although as to 
the latter proposition there is authority to the 
contrary, 29 or a tender by the purchaser of full 
performance in his answer in a suit to enforce a 
forfeiture, 21 has been held to avoid or prevent a 
forfeiture by the vendor, regardless of the length 
of time the purchaser has been in default, 22 unless 
there exist strong countervailing equities. 23 Also, 
where the vendor has given the purchaser notice 
of his intention to rescind, if not paid within a 
certain time, the purchaser may avoid the rescis¬ 
sion by tendering the purchase money due before 
the date fixed. 24 

However, an offer in open court, 26 or a payment 
or tender of part of the amount due, 26 unless ob¬ 
jection to the amount thereof is waived, 27 or an 
offer to offset a claim for damages, 28 or to pay in 
the future, 29 has been held not sufficient to re¬ 
lieve the purchaser of the effect of the forfeiture; 
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and, if the purchaser covenants to perform acts 
in addition to the payment of the purchase price, 
the mere payment and tender of all the purchase 
price due is not a sufficient performance to prevent 
a forfeiture. 30 So, too, where the vendor has se¬ 
cured a writ of restitution for the purchaser's de¬ 
fault in making payments, an offer to pay the bal¬ 
ance due during the period for redemption, not be¬ 
ing the equivalent of a valid tender of such pay¬ 
ment, has been held insufficient to relieve of the 
effect of the forfeiture. 31 

In accordance with the general rule that forfei¬ 
tures are not favored and that jurisdiction is ex¬ 
ercised by equity to relieve against the consequences 
of a forfeiture, discussed in Equity § 56, courts of 
equity have relieved purchasers from forfeitures 
due to default or delay in the payment of the pur¬ 
chase price or an installment thereof, 32 although 


chaser of realty to bring hie pay¬ 
ments up to date If his equity is less 
than twenty per cent of purchase 
price dates back to time of default, 
not date of termination of vendor's 
notice of cancellation of sale con¬ 
tract. and where a church was in 
default In payment of balance due 
under its contract to purchase realty 
for almost seven years before insti¬ 
tution of vendor’s action to quiet ti¬ 
tle thereto, there was no evidence to 
explain or excuse such default, and 
church was unable to raise money to 
pay balance until realty had Increas¬ 
ed In value sufficiently to enable 
church to borrow amount due on se¬ 
curity of realty itself, equity court 
will not relieve church from vendor’s 
forfeiture of contract or require spe¬ 
cific performance thereof by vendor 
—Glad Tidings Church of America v. 
Hinkley. 226 P.2d 1016. 71 Aria 306. 

(2) Vendors, after making verbal 
agreement to accept lump sum before 
certain date in full settlement, were 
not entitled to forfeiture of land con¬ 
tract without period of grace being 
extended to purchasers in which they 
could cure default in payment — 
Grosgebauer v. Schneider, 81 P.2d 
901, 177 Wash. 282. 

19. Ohio.—Dependabilt Homes, Inc 
v. White. App., 117 N.E 2d 706. 

66 C.J. p 788 note 86. 

90. Idaho.—Papesh v. Wagnon, 167 
P. 776. 29 Idaho 93. 

Wash—Boger v. Bell. 146 P. 179, 84 
Wash. 131. 

91. Idaho.—Stockmen's Supply Co. 
v. Jenne. 237 P.2d 613, 72 Idaho 67. 

l*ex—Jenkins v. Conn, Civ.App., 266 
S W.2d 221, error refused. 

66 C.J. p 788 note 87. 

99. Nev.—Canepa v. Durham, 163 P. 
2d 899, 62 Nev. 417, opinion supple¬ 
mented 166 P.2d 788, 62 Nev. 417, 


rehearing denied 155 P 2d 1009, 62 
Nev. 417 

66 C J p 789 note 88 

23. Tex—Moore v Giesecke, 13 S 
W 293. 76 Tex 543. 

Vo payments made 

Under deed which recited reserva¬ 
tion of vendor's lien to secure pay¬ 
ment of purchasers’ note, where pur¬ 
chasers made no payments for land, 
made no improvements, paid no taxes, 
had unrestricted use of land for sev¬ 
enteen years, cut timber, and did not 
offer to pay unpaid purchase price 
when heirs of vendor’s assignee 
brought trespass to try title action 
against purchasers, but resisted ac¬ 
tion by pleas of limitation, purchas¬ 
ers’ offer to pay purchase price sub¬ 
ject to action of trial court on their 
pleas of limitation, general denial, 
and not guilty would not defeat heirs' 
right to rescind.—Jenkins v. Conn, 
Tex.Civ.App., 256 S.W.2d 221, error 
refused. 

24. Okl.—Moore v. Kelly. 157 P. 81. 
57 Okl. 348. 

Wash—Gottschalk v. Meisenheimer, 
113 P. 765, 116 P. 79. 62 Wash. 
299 

25. Tex—Pell v. Chandos, Civ.App., 
27 S.W. 48 

26. Cal—Adams & McKee Land Co 
v Dugan. 228 P. 681, 68 CaLApp. 
226. 

66 C J. p 789 note 92. 

27. Iowa—Nolan v. Foley, 120 N. 
W. 310.141 Iowa 671 

28. Wis—Britt v. Bauman, 226 N. 
W. 956. 199 Wis. 614. 

29. Wis.—Britt v. Bauman, 226 N. 
W 965. supra. 

3a Cal—Wallace v. Maples. 21 P. 

860. 79 Cal. 433 
66 C.J. P 789 note 96. 
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3L Mich —Pappas v Harrah, 191 N. 

W. 221. 221 Mich. 460 
Option to redeem; Moratorium Act 
Purchasers, not complying with 
terms of agreement in nature of op¬ 
tion to redeem property on payment 
of purchase money due when judg¬ 
ment of restitution was rendered, 
were held not entitled to relief from 
forfeiture of land contract, and chan¬ 
cery court had no jurisdiction to 
grant relief under Moratorium Act 
against forfeiture of land contract 
for default in payments thereon, 
where bill of complaint was filed aft¬ 
er issuance of writ of restitution.— 
Hanneman v. Bowins, 261 N.W. 215. 
272 Mich. 243. 

32. Ala —Lee v. Cochran. 164 So. 
389. 231 Ala. 272. 

Ariz.—United Farmers’ City Market 
v. Donofrio, 29 P.2d 144, 43 Aria. 
35. 

Ill—Rose v. Dolejs, 116 N.E.2d 402, 
1 Ill 2d 280. 

N.J —Labash v. Mancinl, 81 A 2d 404, 
14 NJ Super 116. 

Okl—Whitehurst v. Ratliff. 181 P.2d 
645, 198 Okl 639 

Or—Williams v Barbee, 106 P.2d 
1033, 165 Or. 260. 

Tex —Harding v. Garcia, Civ.App., 
17 S W.2d 859. 

Wash—Dill v. Zielke. 173 P.2d 077, 
26 Wash 2d 246. 

WVa—McCartney v. Campbell, 171 
S E 821, 114 W.Va. 332. 

66 C.J. p 789 note 1. 

Period of grmem 

(1) In order to avoid harshness of 
forfeitures and hardship that often 
result from strict enforcement there¬ 
of, courts will grant a "period of 
grace" to a purchaser before a for¬ 
feiture will be decreed, which acts 
as a condition imposed on right of 
forfeiture when equities warrant ft. 
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the land has risen in value, 3 * provided the situa¬ 
tion of the vendor has not changed in the mean¬ 
time, 34 and provided he can be fully compensated 
for the delay, 36 and the delay was not made by the 
purchaser for the purpose of gaining any undue 
advantage. 36 However, if it clearly appears that 
the purchaser cannot comply in any manner with 
the contract, and due notice to perform, followed 
by notice of cancellation, has been given, equity will 
not under most circumstances grant further time 
for performance. 37 Even where time is of the es¬ 
sence, it has been held that a court of equity will 
grant relief from a default and a declaration of a 
forfeiture if the condition is subsequently performed, 
or tendered without unreasonable delay, 38 where no 
circumstances have intervened that would render 
it unjust or inequitable to give such relief. 39 How¬ 
ever, where default m payments was not explained 
and the vendors have returned the consideration, it 
has been held that a court of equity was not jus¬ 
tified in setting aside the cancellation of the con¬ 
tract on the ground that the vendors had no title 
to the land, not having qualified as trustees, 40 
and where a purchaser unsuccessfully contested the 
vendor’s action for possession and had a right to 
pay the amount found due and save his rights under 
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the contract, but instead appealed to the court of 
last resort, equity will not relieve him from the for¬ 
feiture after an affirmance by such court. 41 Equi¬ 
table relief is not available if there is good ground 
to apprehend a recurrence of the purchaser’s fail¬ 
ure to perform his obligations. 42 

The trial court has no jurisdiction to grant ven¬ 
dor’s application for a writ of assistance, made in 
the purchaser’s suit against the vendor for an ac¬ 
counting, to set aside a forfeiture of the land con¬ 
tract, and to enjoin the prosecution of a forcible 
entry and detainer proceeding, before a hearing 
on the issues m the purchaser’s suit and before the 
entry of a final decree determining the right to pos¬ 
session of the premises. 43 

Statutes providing for relief on making full com¬ 
pensation. By virtue of statutes in some jurisdic¬ 
tions, one who has subjected himself to a forfeiture 
by a breach of a contract may, by complying with 
the conditions in which default has been made or by 
making full compensation, be relieved therefrom 
when the breach is not grossly negligent, willful, or 
fraudulent, 44 but the purchaser is entitled to no 
relief where he has not offered to make full com¬ 
pensation or alleged his readiness and ability to do 
so, 45 and has shown no special circumstances as 


—Knowles v. Anderson. 222 P.2d 657. 
37 Wash 2d 212—Moeller v. Good 
Hope Farms, 215 P 2d 425, 35 Wash 
2d 777—Dill v. Zielke, 173 P.2d 977, 
26 Wash 2d 246. 

(2) Where court granted a grace 
period during which purchasers could 
pay balance of purchase price, tender 
of that balance and tender of a deed 
conforming to contract became mutu¬ 
al concurrent obligations —Moeller v. 
Good Hope Farms. 215 P2d 425, 35 
Wash.2d 777 

33. Minn.—Austin v. Wacks, 15 N. 
W 409, 30 Minn 335 

34. Minn—Austin v. Wacks, supra 

35. Kan—De Good v. Gettle, 240 P. 
060, 119 Kan. 534. 

66 C J. p 790 note 4. 

36. Wis— Hall v Delaplaine, 5 Wis 
206. 68 Am D 57. 

37. ND—Martinson v Regan, 123 
N.W. 285. 18 N D 467. 

38. Nev—Mo&so v. Lee, 295 P. 776, 
53 Nev. 176 

66 C J. p 790 note 7. 

39. Nev—Mosso v Lee. supra. 
Wash—Barrett v. Bartlett, 65 P.2d 

1279, 189 Wash 482. 

40 . Mich—Chappus v. Lucke, 224 N 
W. 432, 246 Mich. 272. 

4L Mich.—Lippman v. Cort, 215 N. 
W. 628. 240 Mich 366. 

43 . Or.—Williams v Barbee, 106 P. 
2d 1032. 165 Or. 260. 


43. Ill—Stubbs v Austin. 2 N E 2d 
358, 285 Ill App 535 

Failure to procure bond 

(1) Failure of purchaser to com¬ 
ply with order of the court that he 
procure surety bond, made in his 
suit to set aside forfeiture of land 
contract, did not authorize court to 
grant vendor's application for writ 
of assistance, where order requiring 
bond made no findings of fact and 
especially no finding as to the right 
to possession—Stubbs v. Austin, su¬ 
pra. 

(2) Failure of purchaser to comply 
with order of the court, made in his 
suit to s< t aside forfeiture of land 
contract, that he procure surety bond 
securing the amount admitted to be 
due to the vendor, did not authorize 
the issuance of a writ of assistance 
where order was entered on defend¬ 
ant's motion to dissolve Injunction 
secured by plaintiff without notice 
and without bond, and order made 
no finding of defendant's right to 
possession.—Stubbs v. Austin, supra 

44. US—Wuchner v. Goggin, C.A 
Cal, 175 F 2d 261 

Cal—Bolin v Petrocchi, 213 P.2d 513, 
95 Cal App 2d 689—Kammerer v. 
Woodson, 208 P 2d 372, 93 Cal App. 
2d 220—Benedict v. Calkins, 65 P.2d 
831, 19 Cal App 2d 416. 

Mont.—Corpus Juris eitsd In Yellow¬ 
stone County v. Wight, 145 P.2d 
516, 517, 115 Mont. 411—Huston v. 
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Vollenweider, 53 P 2d 112. 101 

Mont 15b 

66 C J p 790 note 12 
Gross negligence or willful breach 
Where purchasers made down pay¬ 
ment of $700 for house and lot and 
agreed to pay balance of $5,450 with 
interest at rate of $42 50 a month 
and purchasers made fifty-seven 
monthly paj ments and permanent 
improvements of $7,114 47, and there¬ 
after purchasers inadvertently paid 
two monthly instalments with checks 
dishonored because of insufficient 
funds, and purchasers were willing 
and able to pay entire balance due 
under contract, vendor was not enti¬ 
tled to a forfeiture, since purchasers 
w'ere not guilty of gross negligence 
or willful breach of duty within 
meaning of statute with respect to 
relief from forfeitures —Barkis v 
Scott, 208 P 2d 367, 34 Cal.2d 116 

45. U.S —Federal Farm Mortg. Corp 
v Davis, CCA Cal, 132 F2d 663 
Cal —Wilson v. Security-First Nat. 
Bank of Los Angeles, 190 P 2d 975, 
84 Cal.App 2d 427. 

66 C J p 790 note 13. 

Vottoo of future termination 

On nonpayment of Installment due 
on purchase price of land under con¬ 
tract entitling vendor to retake pos¬ 
session and retain moneys paid if 
purchaser falls to comply with con¬ 
tract terms, vendor may terminate 
contract by notice, and purchaser is 
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appeal to the conscience of a court of equity. 46 

Statutes extending period of redemption allowed 
a defaulting purchaser have been held to apply only 
to contracts made after the law took effect and not 
to contracts previously made. 47 

Redemption from mortgage foreclosure sale . A 
redemption by the purchaser from a foreclosure 
sale, under a mortgage which he had assumed, a 
long time after his default and a declaration of for¬ 
feiture by the vendor, has been held not to avoid 
the forfeiture. 48 

§ 149. Suits for Rescission 

a. In general 

b. Conditions precedent 

c. Defenses 

d Parties 

e. Pleading 

f. Evidence 

g. Trial and relief 

h. Judgment or decree; review 

ft. In General 

Where a vendor sues for the cancellation of the 
sales contract and for possession of the property, the 
suit is an equitable suit in rescission. 

Where the vendor sues for cancellation of the 
sales contract and for possession of the property, 
the suit is an equitable suit in rescission, 49 a judi¬ 


cial proceeding of an equitable nature. 60 It is not 
a foreclosure proceeding, 61 and statutes with re¬ 
spect to equity of redemption have no application. 6 * 

Jurisdiction and venue. Whether the ground re¬ 
lied on is fraud and deceit, 68 or default in per¬ 
formance, 64 jurisdiction of the vendor's suit for 
rescission is m equity. A statutory provision re¬ 
quiring actions for the recovery of land to be 
brought m the county where the land lies does not 
include a suit for rescission of a contract for the 
sale of land, 56 and such suit may be brought in 
the county where defendant resides. 66 However* 
a suit to rescind on the ground of lesion beyond 
moiety is properly brought m the court of the situs 
of the property. 57 

Receiver. In an action to declare a forfeiture of 
the rights of the purchaser because of his default, 
in the absence of a statute providing therefor, no 
receiver can be appointed at the instance of the 
vendor standing merely m the position of a general 
creditor. 68 

b. Conditions Precedent 

As a condition precedent to rescission, the vendor 
must place the vendee in default where so provided by 
statutes, unless by the contract terms the sale is dis¬ 
solved as of right. 

Where statutes so provide, before the vendor may 
sue for the dissolution of the contract, he must 
place the vendee m default, 59 but, if the contract 


not entitled to notice of future ter¬ 
mination thereof, with right to make 
compensation in full and thereby ac¬ 
quire title to land.—Starr Kinp 
School for the Ministry v Kinne. C 
C A Cal, 146 F 2d 8. certiorari de¬ 
nied 65 S.Ct. 1085. 325 U.S 850. 89 L 
Ed. 1970 

46. U S —Federal Farm Mortg. Corp 
v. Davis. CCA Cal. 132 F2d 6t3. 

66 C J. p 790 note 14. 

47. Mich—Llppman v. Cort. 215 N. 
W 628. 240 Mich. 366. 

ND—E J. Lander St Co v. Deemy. 
176 N.W 922. 46 N D. 273. 

48L Ill.—Johnson ▼. Crouch. 156 N.E. 
754, 325 Ill. 659. 

49. N.D—Funderburg r. Young. 281 
N.W 87. 68 ND. 481. 

Okl —Ezzell v. Endsley. 169 P.2d 309. 
197 Okl. 194—Stone v. Ritzinger, 
153 P.2d 1006. 194 Okl 653. 

66 C.J. p 790 note 18. 

Cancellation of instruments general¬ 
ly see Cancellation of Instruments 
I 1 et seq. 

Mot animation of oomtraot 
Or—Miller v. Protrka, 228 P.2d 753. 
193 Or. 685. 


Rescission and restitution held prop¬ 
er 

Kan—S\kes v Perry, 176 P 2d 579. 
162 Kan 365 

Election of remedies under credit sale 
at law 

La—Shapiro v. Kimbrough. App, 20 
So 2d 24 

Summary prooeedlng improper 

La—Calcasieu Building Sc Loan 
Ass'n v. Goudeau. 161 So 599, 1S2 
La 247 

50. Minn—Veranth v. Moravitz, 284 
N\V 849. 205 Minn. 24—Schultz 
v Union Central Life Ins Co, 271 
NW. 249, 199 Minn 131. 

Equitable proceeding in nature of 
foreclosure 

The rights of a vendor under con¬ 
tract of sale of realty are analogous 
to those of a mortgagee, and in case 
of default proper procedure to en¬ 
force the forfeiture is by equitable 
proceeding in nature of foreclosure 
—Gavin v Johnson. 41 A 2d 113, 131 
Conn 489, 156 A LR. 1130. 

5L Kan —Atchison Sav. Bank v. 
Richards. 289 P. 975. 131 Kan. 81. 

A statute providing that mortgage 
foreclosure is the only action for the 
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recovery of a debt or enforcement of 
any right secured by mortgage does 
not apply jn an action to cancel con¬ 
tract for sale of land —White v. Jew¬ 
ett, 78 P 2d 85. 106 Mont. 416. 

52. Kan —Atchison Sav. Bank v. 
Ru hards, 2S9 P 975. 131 Kan 81— 
Heard v Gephart, 233 P. 1044, 118 
Kan 82 

53. Mich—Ronczkowski v. Jozwiak, 
203 XW 105, 230 Mich. 327. 

Pa—Kauffman v. Pols. 59 Pa.Dist. A 
Co 225 

Possession of land unnecessary 

Ala—Davidson v. Blackwood, 34 So. 
2d 205, 250 Ala. 263. 

54. Tex—Maverick v. Perez, Com. 
App, 228 SW 148. 

55. Tex —Morris ▼. Runnells. 12 
Tex 175. 

56. Tex.—Morris v. Runnells, supra. 

57. La —Smart ▼. Bibbins, 34 8a 
49, 109 La. 986. 

66 C J. p 790 note 26. 

58. Cal —California Delta Farms, 
Inc, v. Chinese American Farms, 
Inc. 269 P. 443. 204 Cal. 624—Ya- 
koobian v. Johnson, 282 P. 622, 102 
Cal App. 10. 

59. La.—Escat v. Zanca, 148 So. 698, 
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declares the sale dissolved as of right on default, 
such placing in default is waived. 60 The vendor 
must restore the purchaser to status quo prior to 
suing for rescission, 61 but, if nothing is due the pur¬ 
chaser, the vendor need not tender such reimburse¬ 
ment, 66 However, tender of the price is not a con¬ 
dition precedent to the vendor’s suit to rescind for 
lesion beyond moiety. 63 

The vendor need not, as a condition precedent to 
his suit for rescission, tender payment, or pay, to 
the vendee the amount necessary to reimburse him 
for improvements he has made, 64 in the absence of 
an equitable basis therefor, as where such reim¬ 
bursement was contemplated by the parties when 
the contract was made, 65 or where the performance 
of the contract was not prevented by his breach. 66 

c. Defenses 

A vendee In a contract for tfie sale of land may 
defeat an action for rescission by tendering the amount 
due. 

Where the vendee is sued for a rescission of an 
executory contract for the sale of land, he may 
defeat the rescission by tendering the amount due, 67 
or by showing that nothing is due the vendor. 68 
However, if he so desires he may surrender pos¬ 
session, and ask for a recovery of the money paid 
and such other relief as he may be entitled to. 69 
A statute purporting to suspend for a specified pe¬ 
riod of time statutory provisions authorizing the 
vendor to cancel a realty contract by notice has been 
held not to prevent a court of equity from cancel¬ 


ing such contract. 70 In the absence of a showing 
that a successor to the vendee’s interest occupied 
any better position whereby he could defeat the 
vendor’s right to recover, except by paying the 
balance of the purchase price due under a con¬ 
tract, a vendor could recover as against such suc¬ 
cessor where he did not pay the balance or offer to 
pay the balance of the purchase price. 71 

Limitations and laches. The statute of limita¬ 
tions runs against an action to dissolve a sale from 
the time the purchaser fails to pay the first install¬ 
ment, 72 and such suits must be promptly com¬ 
menced. 73 To be availed of as a defense the stat¬ 
ute of limitations must be pleaded. 74 Laches will 
not bar an action on a contract unless the conduct 
of the grantor or special circumstances make it in¬ 
equitable to grant the relief sought. 75 

d. Parties 

All persons who have an Interest In the property 
Involved must be made parties to an action to rescind 
a contract for the sale of land. 

In order to obtain a rescission by suit therefor all 
parties interested in the property involved must 
be brought before the court. 76 The vendor 77 or 
his assignee 78 is entitled to sue. Where, under the 
terms of the contract, the purchaser assumed pay¬ 
ment of a mortgage debt, and had contracted with 
the mortgagee to do so, such mortgagee must be 
made a party to the vendor’s suit for rescission. 79 
So, coheirs of the vendor are necessary parties in 
a suit for rescission. 80 One who has received a part 


177 La. 524—Southport Mill v. Ana- 
ley, 106 So 720. 160 La. 131. 

Tiling of milt may be a putting: in 
mora.—Walters v. Ross, La. App., 176 
So. 696. 

SOL La.—Southport Mill v. Ansley, 
106 So. 720, 160 La 131. 

01. Kan.—Erdley ▼. Dixon, 272 P. 
154, 127 Kan. 142. 


S3. La.—Ware v. Couvillion, 36 So 
220. 112 La. 43. 

«« OX. p 791 note 31. 

61 Mont.—Suburban Homes Co. ▼. 
North, 145 P. 2, 50 Mont. 108, Ann 
Cas 1917C 81. 

SC C-J- p 791 note 82. 


05b Mont—Suburban Homes Co. v. 
North, supra. 

60. Mont—Suburban Homes Co. v. 
North, supra. 

07. Tex—Torres v. Black. Civ App., 
121 S W 2d 443, error dismissed— 
Gantt v. McClellan, Civ.App., 252 S. 
W. 229. 

08. La—Cahow v. Hughes, App, 169 
So. 801. 


74. Tex.—Gillian v. Day, Civ.App., 
179 S W.2d 675, error refused. 

75. Ill.—Wall v. Chicago Park Diet, 
37 N E 2d 752, 378 Ill. 81. 

70. La—Harvey v. Engler, 168 So. 

81. 184 La. 858. 

66 C.J. p 791 note 40. 
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Knowledge of own accord 

In suit to annul series of sales of 
realty, court may of own accord take 
cognizance of plaintiffs failure to 
join a necessary party.—Harvey v. 
Engler, supra. 

Joint owners 

Under statute with respect to dis¬ 
solution of acts of sale if any joint 
owner or owners of notes represent¬ 
ing purchase price refuse to join in 
proposed dissolution suit, owners who 
wish to proceed with suit may do so 
on paying objecting owners for their 
Interest and thereby becoming legal¬ 
ly subrogated to their rights —Louis 
Werner Saw Mill Co. ▼. White, App. 
16 So 2d 666, reversed on other 
grounds, 17 So.2d 264, 205 La. 242. 

77. Iowa.—Tait ▼. Reid, 139 N.W. 
1101, 168 Iowa 466. 

78. Iowa.—Tait v. Reid, supra. 

66 C.J. p 791 note 42. 

79. Ark.—Hoover v. Binkley, 51 S. 
W. 73. 66 Ark. 645. 

80. Tex—McNeill v. Cage, 85 S.W. 
57, 38 Tex.Civ.App. 45. 


02. La.—Cappel v. Hundley, 121 So. 

176, 168 La. 15. 

Aoconntlng 

An accounting to purchaser was 
not a prerequisite to putting him in 
default by vendor where neither orig¬ 
inal contract to purchase land nor 
supplemental agreements obligated 
vendors to make any accounting.— 
Krobitzsch v. Middleton, 165 P.2d 
729, 72 Cal App 2d 804. 


89. Tex.—Gantt v. McClellan, Civ. 
App., 252 S W 229. 

70. Minn —Madsen v. Powers, 260 
N.W. 510, 194 Minn. 418. 

71. Tex.—Taylor v. Herrin, Civ.App., 
127 S.W 2d 945. 

72. La.—Gonsoulin v. John X. Adams 
ft Co., 28 La.Ann. 598. 

73. Wash—Darnell v. Noel, 208 P 2d 
1194, 34 Wash.2d 428. 



91 C.J.S. 

of the consideration must be made a party. 81 

While only the holders of title at the time of the 
suit are absolutely necessaiy parties, 82 the original 
and intermediate holders of title may properly be 
made parties. 83 If the vendee, as part of the pur¬ 
chase price, assumes payment of notes which had 
been given by the vendor, and the holder of such 
notes does not assent to such assumption, such hold¬ 
er is not a necessaiy party to a suit by the vendor 
for rescission. 84 

The vendor, suing for rescission for lesion beyond 
moiety, need not join as defendant a third person 
who purchased the land from the vendee, even 
though such person knew of the inadequate price 
paid by the vendee. 85 Although the vendee’s as¬ 
signee is not a necessary party, he has been held to 
be a proper party. 86 

Intervention is permissible in a judicial proceed¬ 
ing to terminate the contract, 87 and denial of the 
right to intervene may be an abuse of discretion. 88 

e. Pleading 

(1) Bill, complaint, or petition 

(2) Answer and demurrer 

(3) Issues, proof, and variance 

(1) Bill, Complaint, or Petition 

In a suit for rescission, the bill, complaint, or petl- 
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tion must stats the facts on which the right to rescis¬ 
sion rests. 

The bill, complaint, or petition in a suit for rescis¬ 
sion must state the facts on which the right to 
rescission rests. 89 If the ground for rescission is 
fraud, the complaint should allege that the vendor 
believed the representations to be true, 90 and where 
the fact that a party, at the time the contract was 
made, had the purpose and intent of breaking it aft¬ 
er getting everything possible from the other party 
is relied on as the ground for rescission, the vendor 
must so allege. 91 

If the ground for rescission is default in perform¬ 
ance, the bill, complaint, or petition should contain 
allegations that the right to rescind existed when 
the suit was brought, 92 and that the rescission 
asked is not inequitable 93 and that the vendor was 
not the cause of the purchaser’s dereliction; 94 it 
should allege performance by plaintiff, 96 or that, 
for reasons not his fault, he is unable to perform, 96 
or a tender 97 and refusal 98 when the covenants 
for the payment of the purchase price and convey¬ 
ance of title are considered dependent It should 
also allege the time when the vendee should have 
paid, 99 that payment was to be made on request, 
which has been refused, or within a reasonable time 
which has elapsed, 1 and a demand for performance 
by the purchaser. 2 So, where default in perform¬ 
ance is relied on, the complaint must allege that be¬ 
fore commencement of the suit notice was given of 


81. Or.—Gee v. McMillan. 12 P. 417, 
14 Or. 268, 68 Am.R. 315. 

82. La—Escat v Zanca, 148 So. 
698. 177 La 524 

Tenn —Aiken v. Suttle. 4 Lea 103. 

83. Tenn.—Aiken v. Suttle. supra. 

84. La—Watson v. Feibel, 71 So. 
585, 139 La 375. 

85. La.—Morgan v O'Ban non A Ju- 
lien. 51 So 293. 125 La 367. 

88 . Mich—Porter v Barrett, 206 N 
W. 532. 233 Mich 373. 42 A.LR 
1267. 

87. Minn—Veranth v. Moravitz, 284 
N.W. 849. 205 Minn 24. 

A parson adjudged to ha beneficial 
owner of vendee's rights under con¬ 
tract for deed had sufficient interest 
in subject matter of proceeding to 
terminate contract for deed to permit 
his Intervention in proceeding, not¬ 
withstanding that such person did 
not attempt to intervene as of right 
by merely serving complaint in in¬ 
tervention before trial began, and 
was not ordered to Intervene on ap¬ 
plication of a party.—Veranth v. 
Moravits, supra. 

8& Minn.—Veranth v. Moravits, su¬ 
pra 


89. Ga—Jennings v. Liddell, 179 S 
E. 105. 180 Ga. 466 

La.—Vizier v. Vizier, 161 So. 596, 182 
La. 238 

66 C J. p 791 note 63. 

Ch a i n of title 

In vendor's action to rescind execu¬ 
tory land contract, fact that vendor 
did not plead his chain of title, there 
being nonresident or unknown de¬ 
fendants cited by publication, has 
been held not error in view of stat¬ 
utory amendment omitting this re¬ 
quirement.—McMahon v. Thornton, 
Tex.Civ.App., 96 S.W.2d 308, error re¬ 
fused. 

Mutual mistake must be alleged.— 
Wood v. Metzenbaum, 237 P.2d 703, 
107 Cal App 2d 727. 

Cross petition held not “action. In 
ejectment” 

Okl.—Crabtree v. Standard Sav. & 
Loan Ass*n, 102 P.2d 127. 187 Okl. 
189. 

Pleading Inconsistent remedies 

A claim for damages for fraudu¬ 
lently Inducing property owner to 
exchange her property for other prop¬ 
erty is not consistent with prayer 
for cancellation of the deed, since 
one suing for deceit stands on the 
contract, and hence owner must make 
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•an election—Tollett v. Montgomery 
Real Estate & Insurance Co., 193 So. 
127, 238 Ala. 617. 

90. Mont —Spencer v. Hersam, 77 P. 

418, 31 Mont. 120. 

66 C J p 791 note 54. 

9L Philippine.—Vales v. Villa, 35 
Philippine 769. 

92. Tex.—Maverick v. Perez, Com. 

App, 228 S.W. 148—Benson v. 

Blocker, Civ.App., 108 SW.2d 937. 

93. Tex.—Maverick v. Perez, Com. 
App., 228 S W. 148—Benson v. 
Blocker, Civ.App., 108 S.W.2d 937. 

94. Tex.—Benson v. Blocker, supra. 

95. Cal—Krotzer ▼. Clark, 174 P. 
657, 178 Cal 736. 

66 C J p 792 note 60. 

96. Cal —Krotzer v. Clark, supra. 

97. Fla—Smalley v. Sovereign Fi¬ 
nance Co, 135 So. 558, 102 Fla 32. 

66 C.J. p 792 note 62. 

98. Fla—Smalley ▼. Sovereign Fi¬ 
nance Co., supra 

99. Neb.—Barnes ▼. Barker, 202 N. 
W. 430, 113 Neb. 113. 

L Neb.—Barnes v. Barker, supra 

2. Okl—Dixon v. Warren, 38 P.2d 
519. 170 Okl. 42. 

66 C.J. p 792 note 68. 
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the rescission,* or an excuse for not giving such 
notice ; 3 4 5 and unless sufficient excuse is shown for the 
failure to do so, 6 that before suit was commenced an 
offer was made to place in statu quo the purchaser, 
in those jurisdictions where the offer must precede 
the suit. 6 In jurisdictions where the offer need not 
precede the suit, the bill should also ordinarily con¬ 
tain an offer to place the purchaser in statu quo; 7 
but this is unnecessary if the bill shows that the 
purchaser has been reimbursed for his expenditures 
by what he received under the contract sought to 
be rescinded. 8 If the complaint shows that pay¬ 
ments were accepted after they were due, it must 
also contain allegations negativing the apparent 
waiver of the right of forfeiture. 9 It is not neces¬ 
sary to allege damages resulting from nonperform¬ 
ance. 10 Irrelevant allegations in the bill, complaint, 
or petition may be disregarded. 11 

Rescission for "Lesion beyond Moiety " In an 
action to rescind for lesion beyond moiety, it is not 
necessary that the bill should allege fraud. 12 An 
allegation that the sale was made through the mis¬ 
representation of defendant does not deprive the 
proceeding of its character as an action to rescind 
for lesion beyond moiety. 13 Where the petition al¬ 
leges the value of the realty and personalty, but 
segregates the value of realty, such petition is not 
subject to exception of no cause of action, in that 
suit would not lie to set aside sale of personalty. 14 

(2) Answer and Demurrer 

If the purchaser wishes to avail himself of plain- 


tlfTs failure to offer to restore the purchase money paid, 
he must plead It specially, or set it up In limine. 

If the purchaser wishes to avail himself of plain¬ 
tiff’s failure to offer to restore the purchase money 
paid and notes for the balance due, he must plead 
it specially, 16 or set it up in limine. 16 A plea of 
tender of performance must show that the covenants 
offered to be performed were coextensive with those 
provided by the contract. 17 If the vendee claims a 
waiver of the right of forfeiture and such waiver 
does not appear from the complaint, the vendee must 
plead it in his answer, 18 and if the vendee desires to 
be relieved from forfeiture, he must plead ability 
and willingness to pay the amount due. 19 

Objection to a suit to disaffirm a land sale that 
complainant did not notify defendant to quit pos¬ 
session can be urged only by demurrer or plea m 
abatement. 20 Where the contract is silent as to 
the purposes and uses to be made of the property, 
although it was prepared by the vendor’s agent and 
was properly signed by both contracting parties, a 
petition alleging fraud in establishing improvements 
not contemplated by the contract is subject to de¬ 
murrer. 21 So, also, a petition is demurrable which 
fails to allege restoration of, or offer to restore, 
status quo, 22 or a valid excuse for not doing so. 23 
Further, a demurrer lies to a petition by devisees 
of a deceased vendor, since the right to sue for 
rescission in such case belongs to the personal 
representative of the vendor. 24 

A demurrer lies to an answer winch sets up that 
plaintiff took title to the land on its sale on mort¬ 
gage foreclosure to secure a loan to defendant in 


3. Okl.—Dixon v Warren, supra. 

66 C J p 792 note 67 
Allegation held sufficient 

Fla—Richards v. Hasty, 28 So.2d 876, 
158 Fla 459. 

Fraud 

In suit to rescind act of sale of 
realty on ground of fraud, allegation 
that plaintiff's property was obtained 
through conspiracy and without con¬ 
sideration made unnecessary allega¬ 
tion of a putting In default.—Escat 
v. Zanca, 148 So. 698, 177 La. 624. 

4 . Okl—Dixon v. Warren, 88 P.2d 
519, 170 Okl. 42. 

5. Cal.—Kelley v. Owens, 47 P. 369, 
52 P. 797, 120 Cal. 502. 

66 C.J. p 792 note 68. 

6. Okl—Dixon v. Warren, 38 P2d 
619, 170 Okl. 42. 

66 C.J. p 792 note 69. 

7. Kan.—Sykes v. Perry, 176 P2d 

679, 162 Kan. 365 

Old —Stone v. Ritzinger, 158 P.2d 

1006, 194 Okl. 653. 

66 C.J. p 792 note 70. 


8. Ala—Availing v. Thomas, 31 So. 
982, 133 Ala 426 

9. Ariz—Stark v. Norton, 211 P. 
66, 24 Ariz. 454 

10. Idaho—Coe v. Bennett, 266 P. 
413, 46 Idaho 62. 

11. Wis—Forster v. Flack. 121 N.W. 
890, 140 Wis 48 

12. La —Belcher & Creswell v. John¬ 
son. 38 So. 481, 114 La 640 

13. La—Ware v. Couvillion, 36 So 
220, 112 La. 43 

14. La.—Hustmyre v. Waters, 171 
So. 855, 186 La. 218. 

15. La—Ware v. Berlin, 9 So. 490, 
43 La.Ann. 534. 

16. La—Ware v Berlin, supra. 

17. Ind—Lane v. Ziemer, 98 NE. 
741, 54 IndApp. 278. 

18. Cal—Gattian v Coleman, 194 
P.2d 728, 86 Cal App.2d 266. 

19. Cal—Gattian v. Coleman, 194 P. 
2d 728, 86 Cal App 2d 266. 
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Averments held sufficient 

Tex—Little v. Kennedy, Civ App, 
195 S W 2d 255, error refused no 
reversible error. 

Sufficient tender 

Tender of whatever amount the 
court should determine necessary to 
reimburse the vendor, and offering 
to do whatever equity the court re¬ 
quires of them, is sufficient to con¬ 
stitute tender, entitling the purchas¬ 
ers to a reasonable time to perform 
—Burkhardt v. Lieberman, 159 S.W 
2d 847. 138 Tex 409. 

20. Tenn—Davis v. Ross, ChApp., 
50 SW 650. 

21. Ga—Phillips v Holtzendorf, 148 
S E 327, 168 Ga. 529 

22. Kan —Erdley v. Dixon, 272 P 
154, 127 Kan 142. 

Okl —Nicholson v. Roberts, 289 P. 
331, 144 Okl. 116 

23. Kan—Erdley v. Dixon, 272 P. 
154, 127 Kan 142 

66 C J p 792 note 84. 

24. Ohio —Stang v. Newberger, 8 
Ohio S. & C.P. 80, 6 Ohio N.P. 60. 
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the amount necessary to pay the mortgage debt, etc., 
but which does not allege that the sum advanced 
was less than the full value of the land, or that de¬ 
fendant would be injured by the granting of the 
relief prayed, or that there was tender of payment 
of the loan. 25 

(3) Issues, Proof, and Variance 

The issues made by the pleadings are determinative 
of the matters to be proved, the scope of the evidence 
to be admitted, and the questions to be tried and deter¬ 
mined. 

In an action to rescind for lesion beyond moiety, 
the issue involved is the intrinsic value of the land 
at the time of the sale, 25 and plaintiff’s pretension 
and the nature of his title. 27 A suit on a promise 
of sale, in which the purchasers were divested of 
possession by fire, involves forfeiture of contract, 
and the question of ownership must be determined 
as presented. 28 

If the fraud relied on is the fact that the pur¬ 
chaser, at the time the contract was made, had the 
purpose and intention of breaking the contract after 
getting all he could from the vendor, such purpose 
and intent must be proved. 29 Where the vendor 
sues to rescind the contract on the ground of fraud, 
and avers reliance on two fraudulent misrepresen¬ 
tations, proof of one of them is sufficient, 30 and the 
other a\ erment will be rejected as surplusage. 31 
Deletion of an allegation in a petition to cancel 
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the contract on the ground of fraud that defendant 
was good security for sums mentioned in notes 
signed by defendant without recourse does not 
change the issues or the proof necessary in order 
to maintain the action. 32 

Under the general issue in an action for rescis¬ 
sion for lesion beyond moiety, questions of what 
plaintiff’s title was really worth, without being con¬ 
fined to the mere intrinsic value of the land, 33 and 
that the true question does not relate to the intrinsic 
value of the land, and that the parties did not 
contemplate such a real sale as entitles plaintiff to 
relief for inadequacy of price 34 are at issue. Al¬ 
legations that defendant gave checks without funds 
were held sufficient to permit the introduction of 
parol evidence, even in the absence of a specific 
allegation of fraud. 35 Vendors are not required to 
show the breach of a condition precedent or sub¬ 
sequent when they seek equitable rescission, and 
not a judgment declaring a forfeiture. 35 

f. Evidence 

The rules applicable to evidence generally with re¬ 
spect to burden of proof, admissibility, or weight and 
sufficiency apply in suits to rescind contracts of sale. 

The rules applicable to evidence generally with 
respect to burden of proof, 37 presumptions, 38 ad¬ 
missibility, 39 or weight and sufficiency 40 apply in 
suits to rescind contracts of sale. 


25. Minn —Belote v. Morrison, 8 
Minn 87 

26. La—Abbott v. Lawrence, 194 So. 
753. 194 La. 699 

66 C J p 793 note 87 

27. La—'Fleming* v Irion. 61 So 151, 
132 La 163—Dupree \ Myers, 138 
So 146, 141 So 393, 19 LaApp 806 

28. La—Amacker \ McCarty, 8 La 
App 70 

29. Philippine —Vales v. Villa, 35 
Philippine 769. 

30. NY—Yates v. Alden, 41 Barb. 
172 

31. N.Y—Yates v. Alden, supra. 

32. Wyo — Griggs v Meek, 261 P. 
126, 264 P 91, 37 Wyo. 282 

33. La—Martin v Delaney, 17 So 

264, 47 La Ann. 719—Copley v. 

Flint & Cox, 16 La. 380. 

36. La—Copley v. Flint & Cox, su¬ 
pra. 

35. La.—Chandler v. Burkhalter, 121 
So. 353, 10 LaApp. 575. 

36. Nev.—Canepa v Durham, 153 
P 2d 899, 62 Nev. 417, opinion sup¬ 
plemented 155 P.2d 788, 62 Nev 
417, rehearing denied 155 P.2d 1009, 
62 Nev. 417. 

37. La.—Dosher v. Louisiana Church 
of God, 71 So.2d 868, 225 La. 21. 


Md—Suburban Garden Farm Homes 
Corp. v Adams, 188 A. 808, 171 Md. 
212 

Mich—Kavanau v. Fry, 262 N.W. 
763, 273 Mich 166. 

Tex —Stevenson v. Lohman, Civ. 

App , 218 S W 2d 311, error refused 
66 C J. p 793 note 96. 

Waiver of default 

Purchaser had the burden of prov¬ 
ing transaction on which he sought 
to predicate a waiver of default by 
such evidence as did not leave the 
matter doubtful —Krobitzsch v 
Middleton, 165 P.2d 729. 72 Cal App. 
2d 804 

Purchaser of oontraot 

In vendors* action against purchas¬ 
er to forfeit contract for default, 
third party who purchased contract 
after suit was instituted had burden 
to establish that if vendors were 
permitted to enforce their legal 
rights it would be such an uncon¬ 
scionable wrong as to third party 
that equity should intervene to pre¬ 
vent it—Krieg v. Salkovics, 138 P 2d 
855, 18 Wash 2d 180. 

38. La.—Shapiro v. Kimbrough, 
App., 20 So.2d 24. 

39. Cal —Collins ▼. Eksoozian, 214 
P. 670, 61 Cal App. 184. 

66 C.J. p 793 note 96. 
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40. La—Fleming v Irion, 61 So. 151, 

132 La, 163. 

66 C J. p 793 note 97. 

Certainty 

In order to maintain an action for 
lesion beyond moiety the evidence 
should be certain—Abbott v. Law¬ 
rence, 194 So 753, 194 La. 699. 

Strong and conclusive 

In order for plaintiffs to success¬ 
fully maintain suit to set aside sale 
of realty on ground of lesion beyond 
moiety, it was necessary to show 
with evidence that was peculiarly 
strong and conclusive that the value 
of the realty on the date of the sale 
was in excess of twice the amount 
paid for it by the defendant.—Dosh¬ 
er v. Louisiana Church of God, 71 So 
2d 868, 22 5 La. 21—Abbott v. Law¬ 
rence, 194 So 753, 194 La. 699. 

Clear and positive 

A contract for sale of realty which 
te within statute of frauds and exe¬ 
cuted in part by payment of pur¬ 
chase price cannot be terminated 
except on clear and positive proof 
establishing rescission, cancellation, 
or abandonment of the agreement.— 
Loughran v. Ramsburg, 197 A. 604, 
174 Md. 18L 
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g. Mai and Belief 

The relief granted must conform to the Issues. In 
a proper case, the court may allow the purchaser a rea¬ 
sonable time In which to perform the contract. 

If an amendment of the complaint will permit an 
award of damages, the vendor should not be non¬ 
suited, hut should be permitted to so amend . 41 On 
conflicting evidence, waiver of the right to rescind 
is a question of fact . 42 The vendor is entitled to a 
directed verdict where the vendor is ready and 
willing to comply with the contract, but the purchas¬ 
er is unable to comply . 42 

The relief granted must conform to the issues 
and evidence , 44 and must not be inconsistent . 46 
Where rescission is granted on the ground of fraud, 
a court of equity may require the purchaser to re¬ 
store the property received from the vendor , 46 or, 
if restitution cannot be accomplished because of the 
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purchaser’s conduct, it may require him to make 
compensation in money in lieu thereof, including the 
money value of the property that cannot be restored 
with interest . 47 However, where the vendee in de¬ 
fault admits his inability to perform, the court is 
without authority to require a restoration of the 
consideration paid as a condition to rescission, in 
the absence of a statutory or contractual provision 
permitting or requiring such restoration . 42 

In considering the relief from the effect of non¬ 
performance to which the vendor is entitled, regard 
may be had to the amount agreed to be paid, the 
amount actually paid, and the lapse of time since 
the forfeiture . 42 Even though the vendor is not 
entitled to the relief sought, equities in favor of the 
vendee or persons claiming under him will be ad¬ 
justed . 60 Where suit is brought to rescind , 61 for- 


StUiam hdd sufficient 

(1) In general. 

Cal.—Chan v. Title Ins & Trust Co. 
246 P.2d 632. 39 Cal 2d 253—Bene¬ 
dict v. Calkins. 65 P.2d 831. 19 Cal. 
App.2d 416. 

Iowa.—Schwab v. Roberts. 263 N.W, 
19. 220 Iowa 958. 

La—Johnson v. Johnson. 185 So 
299. 191 La. 408—Hall v. Baker. 164 
So. 777, 183 La. 714—Henderson v. 
Dyer. App. 68 So.2d 623—Schouest 
v. Schouest, App., 30 So 2d 871, fol¬ 
lowed in 30 So 2d 875, two cases— 
Dick v. Lovell. App., 2 So 2d 272— 
Barre t. Hunter, App, 181 So. 674. 
Nev.—Canepa v. Durham. 198 P 2d 
290. 65 Nev. 428. rehearing denied 
202 P 2d 286. 65 Nev. 428. 

Okl.—Suffudy v. Frier, 76 P.2d 1060, 
182 Okl. 224. 

(2) To Bhow purchaser not in de¬ 
fault. 

Ark.—Planque v. Mark, 249 S.W.2d 
123, 220 Ark. 619. 

Ohio.—Buydden v. Mitchell, App., 102 
N.BL2d 21. 

(8) To sustain Judgment for ven¬ 
dor. 

Cal.—Kesson v. Cly, 253 P 2d 486, 116 
Cal.App 2d 264—Amoruso v Carley, 
209 P 2d 139, 93 Cal App.2d 422. 
La—Balls v. Mitchell, App., 48 So.2d 
691. 

Mich.—Kavanau v. Fry. 362 N.W. 
763, 273 Mich. 166. 

Nev.—Canepa v. Durham, 198 P.2d 
290, 65 Nev. 428, rehearing denied 
202 P.2d 286, 65 Nev. 428. 

(4) To warrant denial of rescis¬ 
sion.—Union Cent. Life Ins. Co. v. 
Cover, 289 N.W. 331, 137 Neb. 260. 

Evidence held insuffldcat 

(1) In general. 

Cal.—Krobitzsch v. Middleton, 165 P 
2d 729, 72 Cal.App 2d 804. 

Conn—Milford Tacht Realty Co. v 
Milford Tacht Club, 72 A.2d 482, 


136 Conn 544—Sidor v. Kravec, 66 
A.2d 812, 135 Conn. 571. 

La—Savoie v. Chambers, App., 62 
So 2d 555. 

Md—Lough ran v. Ramsburg, 197 A. 
804, 174 Md 181. 

Mich —O’Conner v. Bamm, 56 N W.2d 
250, 335 Mich. 438. 

(2) To warrant forfeiture or re¬ 
scission. 

Cal— Lamont v Ball. 209 P.2d 9, 93 
Cal App 2d 291. 

La.—Hustmyre v. Waters, 171 So. 
855. 186 La. 218. 

Mont—Tomsheck v. Doran, 256 P.2d 
538. 

Nev.—Canepa v. Durham, 153 P.2d 
899, 62 Nev. 417, opinion supple¬ 
mented 155 P 2d 788, 62 Nev. 417. 
rehearing denied 155 P.2d 1009, 62 
Nev. 417. 

Or.—Scobey v. Swartz, 160 P.2d 280, 
176 Or. 654. 

41. Cal.—Masero v. Bessolo, 262 P. 
61, 87 Cal.App. 262. 

42. Tex.—Pevehouse v. Oliver Farm 
Equipment Sales Co., Civ.App., 114 
S.W.2d 658, error dismissed. 

43. Ga.—Bigham v. Matthews, 156 
S E. 652, 171 Ga. 759. 

44. Cal.—Promts v. Duke, 281 P. 
613, 208 Cal 420. 

66 C.J. p 794 note 2. 

Relief held within issues 

Idaho.—Williamson v. Smith, 256 P. 

2d 784, 74 Idaho 79. 

66 C.J. p 794 note 2 [c]. 

Relief held Improper 
Where a contract of sale of realty 
entitles the purchaser to a deed when 
a designated amount has been paid 
and a note is exchanged for the bal¬ 
ance due, judgment requiring a con¬ 
veyance of the property is Improper 
where an improper set-off is consid¬ 
ered —Pavlovich v. Neidhardt, Cal. 
App., 275 P.2d 836. 
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Accrued rental 

In vendor’s action to cancel execu¬ 
tory contract for sale of realty to be 
paid for in installments, where evi¬ 
dence placed rental value of property 
at same sum as annual payments 
made by vendee under the contract, 
application of the money paid by ven¬ 
dee pursuant to contract to satisfy 
rental that had accrued while he was 
occupying premises was proper — 
Ezzell v. Endsley, 169 P.2d 309, 197 
Okl. 194. 

Purchaser not entitled to damages 

In suit by vendor on purchase- 
money notes and for foreclosure of 
vendor's lien, vendee was not entitled 
to damage for rents in cross-action 
for damages caused by sequestration 
of property by vendor who had elect¬ 
ed to rescind and hence was entitled 
to possession of land.—Fleming v 
Lon Morris College, Tex Civ App, 85 
S.W.2d 276, error refused. 

45. Ill.—Allen v. Borlin, 64 N.E 2d 
676, 336 IlLApp. 460. 

48. Wis.—Menz v. Beebe, 77 N.W 
913, 78 N.W. 601, 102 Wis. 842. 

47. Wis.—Menz v. Beebe, supra. 

48. Minn —Nelson Real Estate 

Agency v. Seeman, 180 N.W. 227, 
147 Minn. 354. 

49. Minn.—Toss v, De Freudenrich, 
6 Minn. 95. 

5a Tex—Ball ▼. Belden, 126 S.W. 
20, 59 Tex.Civ.App. 29. 

51. La—Andrews v. Tores, App., 66 
So.2d 432. 

N.D—Soderstrom v. White, 279 N.W. 

306, 68 N.D. 293, 117 A.L.R. 391. 

66 C J. p 794 note 8. 

Extension under federnl statute 
In action by vendor to cancel con¬ 
tract for sale of land, court did not 
err in failing to grant purchaser an 
extension of time in which to pay in¬ 
debtedness owing under contract ac- 
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feit, s * or dissolve 61 a contract of sale on the ground 
of nonperformance, the court may in its discretion 
allow the purchaser a reasonable time in which to 
perform the contract In granting this indulgence 
to the purchaser the court may impose such terms 
as may be proper and equitable , 64 as that the pur* 
chaser pay the vendor the amount the latter has 
paid for taxes on the land . 66 Additional extensions 
may, in a proper case, be granted . 56 

Where rescission and a recovery are sought of 
land which the purchaser has improved in good 
faith, on the ground that the agent assuming to make 
the sale was without authority to do so, the court 
may properly render a judgment providing for sale 
of the land to satisfy the claim for improvements, 
unless payment therefor be made within six 
months . 67 In an action to rescind for lesion beyond 
moiety under the Louisiana code, the purchaser’s 
only obligation is to restore the property , 58 and he 
may elect to surrender the property or keep it on 
paying a just price 56 In other jurisdictions on 
rescission, the purchaser must return the land and 
its fruits . 60 If the vendor fails to establish his right 
of rescission, under the general rule that, where a 
court of equity has acquired jurisdiction, it will 
give complete relief, the purchaser is entitled to a 
statement of accounts and to the establishment of 
time for paying such amount due . 61 

Where the vendor is successful in his suit to 
rescind a town-site contract providing for the sale 
of lots and settlement therefor regularly, the vendor 
is entitled to the allowance of interest for the 
amounts collected by the vendee , 62 and he is also 


entitled to participate in the partial payments made 
for lots not paid for and not deeded by the vendee . 63 

h. Judgment or Decree; Beview 

Where the vendor Is denied relief and ordered to de¬ 
liver the deed to the vendee, the decree must also pro¬ 
vide for an equitable lien on the land for the amount 
due. 

Where the vendor is denied forfeiture and ordered 
to deliver the deed to the purchaser on the latter’s 
payment of the amount due, the decree must also 
provide for an equitable lien on the land for the 
amount due and for a sale of the land if the vendee 
fails to pay . 64 Where by reason of statute, pen¬ 
alties imposed by the contract for nonperformance 
are void, the judgment cannot enforce a penalty . 66 
Where the trial court makes an order for judgment 
granting a stipulated time for redemption, and an 
extension of such time is obtained, the party so ob¬ 
taining the extension has the duty of having the 
judgment altered so as to embody such change . 66 
In such case, the judgment does not become final 
until the expiration of the time for appeal, running 
from the date the judgment was so amended 67 A 
judgment or decree for the vendor cuts off the pur¬ 
chaser’s rights and those claiming under him . 68 The 
judgment recovered by the vendor does not operate 
as a credit on the contract which requires the vendor 
to deliver a deed to the vendee, since a judgment 
does not constitute payment until collected . 63 Where 
the vendor recovers the property, the note and mort¬ 
gage given by the purchaser are impliedly annulled, 
the vendor not having sought foreclosure . 70 A 
judgment for unpaid installments on a contract 


cording 1 to the Frazier-Lemke Act. 
since such relief was available to 
purchaser only in federal court — 
White v. Jewett, 78 P.2d 85. 106 Mont 
416. 

68. Cal—Benedict v. Calkins, 65 P. 

2d 831, 19 Cal App 2d 416 
Wash.—Grosgebauer v Schneider, 81 
P.2d 901. 177 Wash. 282. 

53. La—Bailey ▼ Wadley, App., 185 
So. 466. 

Tex.—Little v. Kennedy, Civ.App., 

195 SW.2d 255, error refused no 
reversible error. 

66 C.J. p 794 note 9. 

54. Wash—Bruckart v. Cook, 190 P. 
2d 725, 80 Wash 2d 4. 

66 C.J p 795 note 10. 

65. Minn.—Drew v. Smith, 7 Minn. 
801. 

58. Minn.—Prudential Ina. Co. of 
America v. Dressier, 265 N.W. 809, 

196 Minn. 694. 

Extension proparly refused 

Where purchaser's affidavit merely 
stated that his financial condition 
made it impossible to make payment 

91 C. J.S.—70 


t required and did not state that pur¬ 
chasers could meet payments fixed 
under previous extension order or any 
order which court could make—Pru¬ 
dential Ins. Co. of America v. Dress¬ 
ier, supra. 

Extension under moratorium statute 

In proceeding to cancel a contract 
for deed in which order had been is¬ 
sued to plaintiff to show cause why 
redemption period should not be ex¬ 
tended under moratorium statute, ac¬ 
tion of court, within twenty days 
thereafter, in continuing case beyond 
twenty days from service of order 
did not deprive court of jurisdiction 
of case, in absence of any objection 
by parties thereto.—Peterson v. 
Points, 275 N.W. 867, 67 N.D 631. 

57. Tex—Van Zandt v. Brantley, 42 
S.W. 617, 16 Tex.Civ.App. 420. 

58. La—Copley v. Flint & Cox, 16 
La. 380. 

59. La—Batton v. Batton, App, 11 
So.2d 707—Bailey v. Wadley, App, 
185 So 466. 

66 C.J p 795 note 14. 
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r0OL Philippine.—Vercelux v. Edano. 
46 Philippine 801 

1 66 C J. p 795 note 15. 

61. Ind—Nagdeman v. Cawley, 162 
N.E. 68, 89 Ind.App 196. 

62. Tex.—Stephenson v Calliham, 
Civ App., 60 SW2d 805, error re¬ 
fused. 

63. Tex.—Stephenson v. Calliham, 
supra. 

64. Miss—Ratliff v Jackson, 118 
So. 418, 151 Miss 486 

65. Okl.—Cullins v. Elerick, 236 P. 
886, 110 Okl. 132. 

66 C J p 795 note 20. 

66. N.D—Klinefelter v. Anderson, 
280 NW. 288, 69 ND. 417. 

67. N.D.—Klinefelter v. Anderson, 
supra. 

68. Kan.—Muenzenmayer v. McFar¬ 
land, 170 P.2d 637, 161 Kan. 597. 

69. Mich —Orzechowski v. Kolodziej- 
ski. 275 N.W. 722, 281 Mich. 657. 

70. Idaho —McGrane v. Lund vail, 
223 P.2d 953. 70 Idaho 517. 
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cannot be enforced after a forfeiture of the con¬ 
tract . 71 

Review . The action of the court in allowing the 
purchaser a reasonable time in which to perform 
will not be reviewed unless there is an abuse of dis¬ 
cretion . 72 Facts occurring long after the case is 
decided by the trial court do not authorize remand¬ 
ing the case to such court for further hearing . 73 

Record L In a suit to set aside a sale on the ground 
of lesion beyond moiety, the appellate court is gov¬ 
erned by the testimony of witnesses in the record as 
to the value of the property . 74 

§ 150. Operation and Effect of Rescission 

The vendor’s rescission by his own act terminate* 
the rights of the parties under the contract. 

The vendor’s rescission by his own act terminates 
the rights of the parties under the contract . 75 The 
rescission leaves the rights of the parties and the 
amount of the damages, if any, to be determined, 


not by the rescinded contract, but by the court of 
equity. 7 ® The vendor is at liberty to act as though 
the contract ceased at the date indicated in his no¬ 
tice of intention to rescind , 77 and thereafter all par¬ 
ties formerly interested in the contract may deal 
with the property as total strangers , 78 and a vendee 
who has acquiesced in such rescission and has sur¬ 
rendered possession thereby lost all rights in the 
premises . 79 Thus, after the vendor has rescinded 
the contract, he is entitled to possession of the prop¬ 
erty , 80 and the purchaser is entitled to that part 
of the purchase price which he has paid . 81 After the 
vendor has rescinded the contract, he is entitled to 
sell it again , 82 and he need not make a conveyance 
of the land , 83 nor need the purchaser make pay¬ 
ment . 84 A judgment of rescission revests title m 
the vendor , 85 entirely free from claims by the ven¬ 
dee. 8 ® A judicial dissolution of the contract for 
the sale of the land, ordering restoration of posses¬ 
sion free from encumbrances, transfers a mort¬ 
gage by the purchaser to a third person to any sum 


7L Mich —Orzechow ski v. Kolod- 
ziejski, 275 NW. 722. 281 Mich. 657 

Season, for rule 

A forfeiture, by rescinding con¬ 
tract. obliges vendor to put vendee in 
same position as before execution of 
contract; also, collection of the Judg¬ 
ment would be inequitable—Orzech- 
owski v. Kolodziejski. supra. 

72. Minn—Drew v. Smith. 7 Minn 
301. 

66 C J. p 795 note 25 

73. La—Southport Mill v. Ansley. 
106 So. 720. 160 La 131 

74. La.—Henderson v Dyer, App., 
68 So 2d 623. 

75. Cal —Beck v. Shepherd Fruit Co, 
66 P.2d 188. 19 Cal App 2d 590 

Minn—West v. Walker. 231 NW. 

826, 181 Minn 169, 74ALR 165 
Mont—Adamczik v. McCauley, 297 
P. 486, 89 Mont. 27. 

N.J —Sonek v Hill Bldg & Loan 
Ass’n, 49 A 2d 303, 138 NJEq 534, 
affirmed 52 A 2d 852, 140 N.J Eq 
108. 

Or.—Grider v. Turnbow, 94 P 2d 285, 
162 Or. 622. 

Tex.—Austin v. Austin, Civ App, 174 
S.W.2d 1010. affirmed 182 S.W.2d 
365, 143 Tex 29—Myricks v. Heil- 
bron. Civ App. 170 S.W2d 827. 
Wash —Geranios v. Annex Invest¬ 
ments, 273 P 2d 793. 

66 C.J p 795 note 28. 

ReidMtoa and forfeiture distinguish¬ 
ed 

A “forfeiture.” is distinguished 
from a “rescission" in that forfeiture 
represents exercise of a contractual 
right by a party to contract with 
consequences declared in contract, 
while rescission represents exercise | 


of a right vested by law. not by 
agreement in owner of title to land 
as an incident of that owner's execu¬ 
tory contract for sale of land and 
the consequences of such a rescission 
are to be determined from a consid¬ 
eration of the law —Richards v Corn- 
best, Tex Civ App, 208 S W 2d 392. 
error refused no reversible error. 
Mortgage nullified 

Where the vendee executes a mort¬ 
gage on other property to secure a 
part of the purchase price, and there¬ 
after the vendee defaults, forfeiture 
of the contract nullifies the mortgage. 
—Trombley v. Koestlin, 253 N.W. 326, 
266 Mich 357. 

Claim for breath 

Where grantor was entitled to and 
did rescind agreements to convey 
property for fraud, grantee could 
not maintain a claim against grantor 
for breaches of such agreements — 
Lang v. Giraudo, 40 NE.2d 707, 811 
Mass 132. 

76. Ga.—Lytle v. Scottish American 
Mortg. Co., 50 SE. 402, 122 Ga. 
458. 

77. Ill—Lanski v. Chicago Title & 
Trust Co. 155 NE 296, 324 Ill. 
367—Chrisman v. Miller, 21 Ill 
227. 

78. Ill —Chrisman v. Miller, supra. 

79. Mich.—Kennedy v. Ford, 149 N. 
W. 1013, 183 Mich. 481. 

80. La—Louis Werner Saw Mill Co 
v. White. 17 So.2d 264, 205 La. 242 

Mich.—Nash v State Land Office 
Board. 52 N.W.2d 639, 333 Mich. 
149. 

Wash—Jones v. Grove, 135 P. 488, 7 
Wash. 19. 

81. La.—Louis Werner Saw Mill Co 
v. White, 17 So 2d 264, 205 La. 242. 
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82. NJ— Sonek V Hill Bldg & Loan 
Ass'n, 49 A 2d 303. 138 NJEq 534 
affirmed 52 A 2d 852, 140 NJEq 
108 

66 C J p 796 note 34 

83. Mont—Edwards v Muri. 237 P 
209. 73 Mont 339—De Young v 
Benepe, 17C P 609, 55 Mont 306 

84. Ill—Allen v Borlin. 84 NE 2d 
575, 336 Ill App 460. 

Neb—Pester v Dean. 270 NW 112 
131 Neb 800 

Wash—Blenz v Fogle. 220 P 799. 127 
Wash 221—Croup v. Humboldt 
Quartz & Placer Mining Co, 151 1* 
493, 87 Wash 248, LRA1918A 537 
66 C J p 796 note 36 

8& Tex—Willis v. Mays. Civ App . 

177 S.W 2d 1000, error refused. 

66 C J. p 796 note 37. 

Decrease in value 

Where vendor exercised privilegt 
granted him of abrogating contract 
on failure of purchaser to make reg 
ular monthly payments, decrease in 
value of lot. If an>, and payment of 
taxes fell on vendor—Chauvin v. 
Theriot, La App., 180 So. 847. 

88. Tex —Dicken v. Cruse, Civ.App . 

176 S W. 655. 

66 C.J. p 796 note 38. 

Bquitable title forfeited 
Where one agrees to sell and the 
other agrees to buy lend, the pur¬ 
chaser, as distinguished from an op¬ 
tionee, actually becomes vested with 
an equitable title to property and, in 
the event of his failure to comply 
with terms of agreement, he forfeits 
his squltable title if agreement so 
provides—McCall ▼. Carlson, 172 P. 
2d 171, 63 Nev. 899. 
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due from the vendor to the purchaser ,* 7 and the 
property returns to the vendor free from all charges 
created by the purchaser or which result by opera¬ 
tion of law from his possession . 88 However, the 
rights of the purchaser do not terminate until an 
actual forfeiture of the contract . 89 

§ 151. — Reimbursement of Purchaser for 
Improvements 

a. Right to reimbursement 

b. For what improvements reimburse¬ 

ment is allowed 

c. Measure of compensation 

a. Right to Reimbursement 

Where the vendor rescinds the contract as being 
void v he is chargeabld with improvements made by the 
vendee. 

Where the vendor has repudiated the contract as 
being void within the statute of frauds, he is charge¬ 
able with the value of improvements made by the 
purchaser . 90 This doctrine is purely equitable , 91 
and was established to prevent fraud , 92 a party 
will not be permitted to repudiate his contract and 
profit thereby . 93 This allowance will ordinarily be 
made whatever the nature of the suit in which the 
right is asserted 94 

On rescission of sale for disability of vendor. 
Where the vendor takes adxantage of some dis¬ 
ability, such as coverture, insanity, or infancy, to 
rescind the sale, the purchaser is entitled to an al¬ 


lowance for improvements made in good faith . 98 
In a suit by the vendor to rescind the contract on 
the ground that the property was part of a home¬ 
stead, the vendee's right to recover for improve¬ 
ments made in good faith depends on principles of 
equity and not on statutes regulating the action of 
trespass to try title." 

On default of vendor . Where the vendor is in 
default and brings suit against the purchaser to re¬ 
scind, the purchaser is entitled to an allowance for 
improvements , 97 but where the vendor sues for 
rescission for default in payment, and defendant 
asks an allowance for improvements on the ground 
of claims to the land set up by persons in another 
suit without any showing that such claims are well 
founded, he will not be allowed expenditures for 
improvements . 98 

On default of purchaser . The purchaser is of 
course entitled to recover for improvements on re¬ 
entry by the vendor for default in payment of the 
purchase money where the contract expressly so 
provides . 99 In the absence of such a provision, 
there is some lack of harmony in the decisions as 
to the right of the purchaser to reimbursement for 
improvements on rescission of the contract by the 
vendor for default in performance by the purchaser . 1 
The ordinary rule is that he will not be allowed com¬ 
pensation for his betterments , 2 but some decisions 
apparently hold without qualification that the pur¬ 
chaser will be entitled to reimbursement for im- 


87. La —Cappel v Meeker Sugar Re¬ 
fining Co. 126 So 695. 169 La 1170 

88. La—Shapiro v. Kimbrough. 

App., 20 So 2d 24 

66 C J p 796 note 40 

89. Nel» —So rn burger v. Berggren, 
30 NW 413. 20 Neb 399. 

90. NC-Ballard v. Boyette. 86 S 
E 175. 171 N C 24. 

66 C J. p 796 note 43. 

91. NC—North v. Bunn, 38 SE 
814. 128 NC. 196. 

92. N C —North v. Bunn, supra 

93. NC—Albea v. Griffin, 22 N.C. 9 
66 C J. p 796 note 46. 

94. Ky —Puckett v. Blakeman. 13 
Ky.L. 141. 

95. U S.—Corpus Juris quoted In 

Christian v. Waialua Agr. Co, C C. 
A Hawaii. 93 F.2d 603. rehearing 
denied 94 F 2d 806, reversed on 
other grounds 59 S.Ct. 21. 305 U.S. 
91, 83 LEd. 60, rehearing denied 
69 S Ct. 240. 305 U.S. 673, 83 L.Ed. 
436—Waialua Agr. Co. v Christian, 
CC.A Hawaii. 93 F.2d 603, rehear¬ 
ing denied 94 F.2d 806, reversed on 
other grounds 69 S.Ct. 21, 305 U S. 
91, 83 L.Ed 60, rehearing denied 69 


SCt. 240. 305 US 673, 83 LEd 
436. 

Rights of purchasers generally on 
avoidance of sale because of. 
Coverture, see Husband and Wife 
5 388. 

Infancy, see Infants {51. 

Insanity, see Insane Persons S 96 
98. Tex—Eberling v Deutscher Ve- 
rein, 12 S W. 205, 72 Tex. 339. 

66 C.J. p 796 note 61. 

97. Tex.—Moore v. Giesecke, 13 S W. 
290. 76 Tex. 543. 

66 C J p 796 note 52. 

98. Tex—Allen v. Mitchell, 13 Tex. 
373 

99. Pa—In re Sutton's Estate, 13 
Pa Super 492. reversed on other 
grounds 49 A 775, 200 Pa. 158. 

me s a l e contract 

Where town-site contract required 
grantors to repay grantee for im¬ 
provements out of proceeds of lot 
sales, defendant grantee and suc¬ 
cessors lost such right by fatally 
breaching contract, and successor, 
in grantors' suit for cancellation, was 
granted all its equitable rights by de¬ 
cree vesting it with title to improve¬ 
ments, and was not entitled to re¬ 
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coupment therefor —Stephenson v. 
Calliham. Tex Civ App., 60 SW.2d 
805, error refused 

1. Kan—Urol linger v Carson, 155 
P. 923, 925, 97 Kan 502. 

2. Or —Rynhart v. Welch, 65 P.2d 
1420. 156 Or 48. 

Tex.—Weisenberger v Lone Star Gas 
Co. Civ.App., 257 S.W.2d 331, error 
dismissed 

66 C.J p 796 note 56. 

Failure to prove amount of benefit 
Where purchaser of locker plant 
contracted to pay f18,500 for the 
plant, but made only a down pay¬ 
ment of 8625, purchaser went Into 
possession on April 1, and on Au¬ 
gust 16 voluntarily returned posses¬ 
sion of the plant after having col¬ 
lected and retain locker rents m sum 
of 32,062 50, and purchaser contend¬ 
ed that he made repairs and improve¬ 
ments on the property at cost of 
31.972, but there was no showing how 
much. If any, benefit accrued to the 
property by reason of such expendi¬ 
tures, purchaser was not entitled, on 
suit for accounting by vendors, to an 
allowance of 31.872—Allen v. Bor- 
lin, 84 N.E.2d 575, 336 Ill.App. 469. 
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provements where the vendor rescinds the contract 
for his default . 8 

Where purchaser is guilty of fraud. The view 
maintained by some courts is that, if the rescission 
is based on the fraud of the purchaser, he is not 
entitled to an allowance for improvements , 3 4 * although 
there are decisions which have adopted the con¬ 
trary view . 6 

Mutual mistake. Where rescission is sought on 
the ground of mutual mistake, the vendors must 
account for any permanent improvements on the 
property made by the purchaser . 6 

b. For What Improvements Reimbursement Is 

Allowed 

To authorize an allowance for Improvements they 
must have permanently enhanced the value of the land. 

To authorize an allowance for improvements they 
must have permanently enhanced the value of the 
land , 7 otherwise the purchaser is not entitled to 
reimbursement . 8 So, also, the purchaser is not 
entitled to recover for improvements placed on the 
land prior to the contract of sale 8 or after service 
of the bill to rescind the sale , 10 or for ordinary 
repairs necessary to the enjoyment of the proper- 
ty . 11 

c. Measure of Compensation 

In thd absence of some provision In the contract or 
« statute fixing a different measure of compensation, 
the amount recoverable for Improvements is not what It 
cost to put them on the land, but the enhanced value 
of thd property. 

In the absence of some provision in the contract 
fixing a different measure of compensation , 12 the 
amount recoverable for improvements is not what it 
cost to put them on the property , 13 but the enhanced 
value of the property 14 not exceeding the amount 
expended for the improvements , 15 and from this 


is to be deducted an amount equivalent to the fair 
rental value of the premises . 16 Under some statutes, 
if the vendor elects to claim the improvements, he 
is liable for the value of the improvements and the 
price of workmanship, without regard to the greater 
or less value of the property by reason of the im¬ 
provements . 17 

§ 152. -Compensation Allowed Purchas¬ 

er for Crops 

A purchaser, before a forfeiture Is declared by the 
vendor, is entitled to take off the crops which he has 
sowed in the due course of husbandry. 

Since a tenant holding by a tenure which is uncer¬ 
tain as to the time it will cease is in general entitled 
to take off, after it has ceased, the crops which he 
has sowed in the due course of husbandry, if the 
purchaser has been in default for a number of years 
and has sown a crop before a forfeiture has been 
declared, a declaration of a forfeiture does not de¬ 
prive him of such crop . 18 Where the purchaser sells 
his interest in the land and the vendor then re¬ 
scinds and notifies the second purchaser not to put 
in crops, the vendee is not entitled to the crops 
planted after such notification 10 Where the vendor, 
after the purchaser’s default, serves a notice of can¬ 
cellation, the vendor is not entitled to crops under 
a provision in the contract that he should receive 
them as a payment on the purchase price . 20 Also, 
a vendor may not recover the value of crops when 
the vendee sells them in violation of a contractual 
obligation to deliver them to the vendor, as such re¬ 
covery would destroy the vendor’s right to rescis¬ 
sion . 21 

§ 153. - Compensation Allowed Vendor 

for Rents and Profits 

On rescission by the vendor, the purchaser Is charg¬ 
ed with the fair rental value of the property from the 


3. Ga.—Lytle v. Scottish American 
Mortg. Co., 50 S.E. 402. 122 Ga. 458. 

66 C.J. p 797 note 57. 

A Ky.—Mosely ▼. Miller, 12 Bush 
408. 

66 C J. p 797 note 58. 

4k Cal.—Kuck v. McConnell, 178 P. 

533. 39 Cal App 266. 

66 C J. p 797 note 59. 

4. Mo.—Ford v. Delph, 220 8.W. 
719, 203 Mo.App. 659. 

Va.—Irick v. Fulton, 3 GratL 184, 
44 Va. 184. 

*7. Fla—Hagan v. Bowdoln, 84 So. 
543. 79 Fla. 525. 

Tenn.—Moore v. Benson, 6 Tenn Civ. 
A. 178. 

3. Cal.—Conlan v. Sullivan, 42 P 
1081. 110 Cal 624. 

£6 C.J. p 797 note 62. 


9. NC—North v. Bunn. 38 S.E. 814, 
128 N.C. 196. 

10. La—Thompson v. Kilcrease, 14 
La.Ann 340. 

66 C J. p 797 note 64. 

11. La—Cappel v. Hundley. 121 So. 
176, 168 La. 15—McKenzie v. Bar 
con, 5 So. 640, 41 La.Ann. 6. 

IS. Pa—In re Sutton*s Estate, 13 
Pa Super 492, reversed on other 
grounds 49 A. 775, 200 Pa. 158. 

66 C J. p 797 note 66. 

13. Mich.—Kimmel v. Peach, 216 N. 
W. 374, 240 Mich 697. 

66 C.J. p 797 note 67. 

14. N.C.—North v. Bunn, 22 S.E 
814, 128 N.C. 196. 

66 C.J. p 797 note 68. 
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15. Mont—Suburban Homes Co. v 
North, 145 P. 2, 50 Mont. 108, Ann 
Cas 1917C 81. 

66 C.J. p 797 note 69. 

16. Tex.—Chaney v. Coleman, 13 S 
W 850, 77 Tex. 100. 

66 C.J. p 797 note 70. 

17. La.—Heeb v. Codlfer A Bonna- 
bel. 110 So. 178. 162 La. 139. 

18. Neb —Somborger v. Berggren, 
30 N.W. 413, 20 Neb. 399. 

66 CJ. p 797 note 75. 

19. Iowa.—Schmidt ▼. Williams, 33 
N.W. 693. 72 Iowa 317. 

20. Cal.—California Raisin Pool v. 
Ballon, 34 P.2d 227, 189 Cal.App 
348. 

8L Tex.—Slaughter v. Daniels, Civ. 
App., 127 S.W.2d 817, error refused 
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tini* of his acquired possession, from disaffirmance, from 
legal notice, or from the time of filing of the bill for 
rescission. 

In the absence of a provision in the contract relat¬ 
ing thereto , 22 on rescission, the purchaser may be 
charged with a fair rental value of land from the 
time of his acquired possession , 23 from disaffirm¬ 
ance , 24 from legal notice , 26 or from the time of the 
filing of the bill by the purchaser for rescission . 26 
Where the purchaser deposited money and property 
under a clause in the contract that on his default 
such money and property should be in lieu of rent, 
enforcement of such clause is not improper as a 
forfeiture or penalty . 27 

Computation of fair rental value. The vendee is 
not entitled to credit for payment made to the ven¬ 
dor by a Reparation Commission for flooding of the 
land, where season during which land was flooded 
was not included in time of the purchaser’s oc¬ 
cupancy , 23 and where, by the terms of the contract, 
the vendee is to pay taxes and fails to do so, he 
cannot have tax payments included in fixing the 


rental value . 23 In determining whether purchaiers 
had paid more than the fair rental value for the 
property, rental value must be fixed in accordance 
with conditions prevailing at the time of execution 
of the contract rather than those prevailing when 
the contract was canceled . 30 

§ 154. -Compensation to Vendor for 

Waste Committed by Purchaser 

A vendor has been held entitled to compensation for 
waste by which the purchaser Is enriched, or which was 
due to negligence or willful conduct of the purchaser. 

It has been held that the vendor is not entitled to 
compensation for waste by which the purchaser is 
not enriched , 31 but the rule is otherwise as to waste 
by which the purchaser has been enriched , 32 or 
waste which was due to the negligence or willful 
conduct of the purchaser . 33 

Loss or injury to property . In a suit by the ven¬ 
dor to rescind the contract, the purchaser will be 
liable to the vendor for loss or injury to the prop¬ 
erty due to his negligence . 34 


3. Rescission by Purchaser 


§ 155. Persons by and against Whom Re¬ 
scission Can Be Had 

Generally speaking, only the purchaser or one In 
privity with him Is entitled to rescind as against the 
vendor; and rescission cannot be had against one not 
a party to the contract sought to be rescinded. 

Only one who has an interest in the contract for 


sale of land is entitled to its rescission , 36 and, where 
two or more jointly contract for the purchase of 
land, one is not entitled to rescind without the 
consent of the others , 36 nor may a purchaser who 
has mortgaged his interest under the contract re¬ 
scind the contract without the assent of the mort¬ 
gagee . 37 


22. Xe-purohass by vendor 
Where sales contract authorized a 

re-purchase of premises by vendor If 
purchasers failed to do certain work 
on the premises, and escrow instruc¬ 
tions required escrow agent to hold 
reconveyance deed until re-purchase 
price was deposited, and vendor took 
control of premises before depositing 
re-purchase price, all rents and prof¬ 
its collected by vendor before such 
deposit was made belonged to succes¬ 
sor in Interest of purchasers.—Com¬ 
mercial Sec. Bank of Ogden v John¬ 
son. 173 P.2d 377, 110 Utah 342. 

23. Cal.—Grimes v. Allen, 209 P.2d 
651. 93 Cal.App 2d 653. 

66 C.J. p 797 note 77. 

IBoaay paid on oontraet 

(1) Provision in contract for deed, 
in event of forfeiture or noncom¬ 
pliance on the part of the purchaser, 
that all moneys paid should be con¬ 
sidered as a fair rental for use of the 
realty, was not inequitable especially 
where it does not appear that amount 
Paid by purchaser for occupancy of 
realty was in excess of fair rental for 
■■salty.—Brown v. Weldon, La~App., 


199 So. 620—Williams v. Delacroix 
Corporation. La.App, 160 So. 444— 
Masters v. Cleveland. App.. 158 So 
382. affirmed 162 So. 51. 182 La. 483. 

(2) Where contract for sale of 
realty was canceled by court and pos¬ 
session returned to vendor, purchas¬ 
er was not chargeable in equity with 
sum in excess of money paid by him 
under contract of sale, in absence of 
evidence that reasonable value of 
possession was greater than sum 
paid by purchaser under contract.— 
Passaic Nat. Bank & Trust Co. v. 
Kantrowitz, 181 A. 61. 119 N J.Eq. 97. 

Interest la Ilea of rental value 

Where jury allowed vendors inter¬ 
est which vendee had paid, and also 
interest which vendee was entitled to 
recover from time of vendor’s breach, 
vendors could not also recover for 
rental value of property.—Ives v. 
Saunders. 164 S.E. 394, 158 Va. 638. 

94. Me—Weeks v. Standish Hard¬ 
ware & Garage Co.. 75 A 2d 444. 145 
Me. 307. 

25. Ky —Higgins v. Utterback. 181 
6.W. 333. 167 Ky. 689. 
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96. Va.—Irick v. Fulton. 9 Gratt. 
184, 44 Va. 184. 

97. Okl—Lansford v. Gloyd, 215 P. 
198, 89 Okl 232. 

28. La.—Williams v. Delacroix Cor¬ 
poration. App., 160 So. 444. 

99. La.—Williams v. Delacroix Cor¬ 
poration, supra. 

30. La.—Williams v. Delacroix Cor¬ 
poration, supra. 

3L La.—Daqum v. Coiron, 3 La. 387. 

32. La—Daquin v. Coiron, supra. 

66 C.J. p 798 note 83. 

33. Ala.—Tollett v. Montgomery 

Real Estate & Ins. Co.. 193 So. 127, 
238 Ala. 617. 

34. Ky.—Cornish t. Strutton, 8 B. 
Mon 586. 

35. Ala.—Bain v. Guntersville Real¬ 
ty Co., 100 So. 128, 211 Ala. 256. 

66 C.J. p 798 note 86. 

36. Tenn.—Merriman v. Norman, 9 
Heisk. 269. 

37. N.Y.—Attorney-General v. Pur- 
mort, 5 Paige 620. affirmed 1 
Wend. 460, 30 Am.D. 103. 
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Rescission may be had against the owner and 
vendor of the land,* 8 but not against one as equita¬ 
ble owner in the absence of evidence showing that 
he is the equitable owner, 39 nor against the owner 
who sold the land to the purchaser’s vendor, where 
the latter in his sale to the purchaser acted on his 
individual responsibility, and not as agent for the 
original owner. 40 Rescission may not be had against 
one not a party to the contract sought to be re¬ 
scinded. 41 

Questions as to who are necessary and proper 
parties to a suit by the purchaser for rescission are 
discussed infra § 175. 

§ 156. Grounds 

As a general rule, a contract for the purchase of 
land may be rescinded by the purchaser on the same 
grounds as those justifying rescission of contracts gen¬ 
erally. 

A contract for the sale of land is subject to rescis¬ 
sion by the purchaser for good cause, 43 and, as 
more fully discussed infra §§ 157-166, the grounds 
for rescission by the purchaser are, as a general rule, 
the same as those justifying rescission of contracts 
generally, due regard being had to the character 
of the particular subject matter involved. 43 The 
vendee may rescind for one or more statutory 
causes 44 or for any cause which the contract it¬ 
self provides shall be ground therefor. 45 Where a 
ground for rescission is established, other reasons 
the purchaser may have had for rescission are wholly 


immaterial. 48 An irregularity in acts of the ven¬ 
dor’s agent, not amounting to fraud and ratified by 
the vendor, is not ground for rescission by a pur¬ 
chaser who has been benefited, rather than injured, 
thereby. 47 

Contract not in writing . According to some cases, 
the purchaser cannot have rescission on the ground 
that the contract is not m writing where the vendor 
is able and willing to perform 48 or where there has 
been part performance by the purchaser taking 
possession of the land sold. 49 It has been held, how¬ 
ever, to the contrary that a purchaser under an oral 
contract may repudiate the contract 50 and may re¬ 
scind even though the vendor is willing to perform 
and the purchaser is in possession. 51 

Contract subject to rescission by vendor . Facts 
which would authorize a rescission by the vendor 
are not a\ailable to the purchaser as grounds for 
rescission. Thus, the fact that the vendor is a 
minor and may avoid the contract on coming of age 
does not authorize a rescission by the purchaser. 52 
So the purchaser cannot, as a ground for rescission, 
avail himself of a default on his own part which 
would authorize the vendor to rescind, 33 as where 
he abandons the land, 54 or fails 55 or refuses 36 to 
pay the purchase price A clause a\ouhng the con¬ 
tract for default in performance by the purchaser 
means at the option of the vendor; it confers no 
right on the purchaser to avoid the contract because 
of his own failure or neglect. 57 The fact that the 


38. Ky.—Houser v. Paducah & I. R 
Co. 199 S.W. 3. 178 Ky. 458 

39. Ky—Houser v. Paducah & I. R. 
Co, supra. 

40. Tex—Reeves v. McCracken, 128 
S.W. 895, 103 Tex. 416. 

41. NT—Jacoby v. Duncan. 247 N 
Y S 318. 138 Misc. 777. 

Collateral transaction 

Where payment for gasoline, sup¬ 
plied on consignment to seller of fill¬ 
ing station by oil company not a par¬ 
ty to contract of sale, was entirely 
distinct from and collateral to con¬ 
tract for sale of station, oil compa¬ 
ny’s demand, at closing of transac¬ 
tion, that buyer pay for gasoline on 
hand, was not an attempt by seller's 
agent to place an additional provision 
in the contract, and buyer was not 
entitled to rescind contract.—Tribo- 
lini v. Federal Business Appraisers 
Co., 55 N.W.2d 17, 262 Win. 250. 

42. Ill.—Tucker v. Beam, 98 N.E.2d 
871, 343 Ill App. 290. 

43. Facto not constituting grounds 

(1) Vendees were not justified in 
suing for rescission of contract be¬ 
cause of vendor's refusal to give 
them information as to the status of 


a mortgage indebtedness on the prop¬ 
erty, Hhere the contract did not ob¬ 
ligate the vendor to furnish them 
such information, and the \endees 
could have obtained it from the 
mortgagee —Gardner v. Thomas R. 
Sharp & Sons, 272 N W. 871, 279 Mich 
467. 

(2) Where written contract for 
sale of realty and fixtures and equip¬ 
ment used in connection uith busi¬ 
ness being conducted thereon did 
not mention restaurant and beer busi¬ 
ness being conducted on the realty or 
liquor permits under which such 
business was conducted, purchaser 
was not entitled to rescind contract 
on ground that vendors would be un¬ 
able to have liquor permits trans¬ 
ferred to purchaser.—Heriott v. Ma¬ 
rine, 121 N.E.2d 205, 96 Ohio App. 
174. 

44. Cal.—Siegel v. Lewis, 168 P.2d 
50, 74 Cal.App.2d 86. 

45. Cal—Siegel v. Lewis, supra. 

46. Cal—Siegel v. Lewis, supra. 

66 C J. p 798 note 97. 

47- Mich—Leslie v. Kennedy, 229 
NW. 469, 249 Mich. 553. 

66 C.J. p 798 note 98. 
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48. Tex—Cammack v. Prather, Ci\ 
App . 74 S \V 354 

G6 C.J p 815 note 77. 

49. Mich—Cilley Burkholder, 3 

NW. 221, 41 Mich 749 

66 C J p 815 note 79 

50. Ky—Duncan v Duncan, 83 S W 
2d 485, 259 Ky 844 

51. Ill—-Collins v. Tha>er, 74 IN 
138 

66 C.J. p 815 note 81. 

52. Ark.—Dentler v. O’Brien, 19 S 
W. Ill, 66 Ark. 49. 

53. D C.—Harrington v. Heanev. 

Mun.App., 101 A 2d 838 

Me—-Niles v. Phinney, 37 A. 880, 90 
Me. 122. 

Pa.—Wagner v. Curtis, Com PI., 44 
Lack.Jur. 2. 

64. Me—Niles v. Phinney, 37 A 880, 
90 Me. 122. 

55. Ga—Hamilton v. England, 22 S 
E. 697, 95 Ga. 693. 

66 C.J. p 816 note 86. 

56. Me—Niles v. Phinney, 37 A 
880, 90 Me 122. 

66 C.J. p 816 note 87. 

67. U.S.—Stewart v. Griffith, App-D- 
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vendor treats the contract as, or declares it to be, 
forfeited by the purchaser’s failure to pay is no 
ground for rescission on the part of the purchaser; 58 
and the fact that the vendor demanded some security 
for the debt, after the purchaser had refused to 
make payments due, would not entitle the latter to 
rescind the contract and recover payments already 
made. 68 So the purchaser cannot avoid the contract 
of sale on the ground that the vendor’s agent acted 
without authority if the vendor ratifies his agent’s 
act and is able and willing to perform. 60 

Effect of purchaser's forfeiture of deposit or 
other payments. A clause providing for forfeiture 
of deposit or other payments on the purchaser’s 
failure to perform the agreement does not give a 
purchaser who has defaulted, a right to rescind sub¬ 
ject to forfeiture of payments already made, 61 un¬ 
less an intent to that effect clearly appears in the 
contract. 62 A fortiori, where the contract in ex¬ 
press terms pro\ides that default by the purchaser 
and forfeiture of deposit shall not release him from 
his obligation to pay the balance due, a defaulting 
purchaser may not rescind 63 However, the pur¬ 
chaser ma\ rescind where the vendor, without right, 
has sought to enforce a forfeiture, and has placed 
himself in a position where he cannot perform. 64 


§ 157. -Invalidity of Contract in General 

a. In general 

b. Fraud or misrepresentation 

c. Mistake 

a. In General 

A contract cannot ordinarily be rescinded for un¬ 
certainty where the intention of the parties is reason¬ 
ably ascertainable. 

As discussed supra § 33, contracts for the sale 
of land must be definite and certain; but such a 
contract cannot be rescinded on the ground of un¬ 
certainty where the intention of the parties as to 
all the essential terms is reasonably ascertainable 
and the contract was prepared by the purchaser him¬ 
self. 65 

b. Fraud or Misrepresentation 

In a proper case, fraud or misrepresentation by the 
vendor constitutes a ground for rescission at law as 
well as in equity. 

In accordance with the general rule, discussed 
supra § 54, that fraud or misrepresentation renders 
a contract for the sale of land voidable, a pur¬ 
chaser of land may be entitled to rescind the con¬ 
tract on the ground that he was induced to enter 
into it by the fraud or misrepresentation of the ven¬ 
dor as to title, location, boundaries, quantity, quality, 
encumbrances, or other material facts. 66 It is no 


C, 30 set 528 217 US 323. 54 L 
Ed 782 19 Ann C is 639 and note 
66 C.J p 81C note 88 

58. Ill—Forest J’reser\e Heal Es¬ 
tate Imp Corp v Miller. 41 N E 2d 
526. 379 Ill 375 

Mic h —W« ider v Holman, 281 X.W 
318. 285 Mich 539 

Wash —Until \ Watson. 82 P 2d 172. 

196 Wash 99 
66 C J p 516 note 89. 

Forfeiture not unauthorised 

Where final pajrmnt und* r contract 
for purchase of realty was due March 
1. 1935. and last payment was made 
April 27, 1932, and notice of inten¬ 
tion to forfeit ser\ed on purchaser 
on September 16, 1936, extended time 
of payment until October 1, 1936. 
and purchaser made no protest about 
length of time given him to make up 
payments until two da^s after dec¬ 
laration of forfeiture had been served 
upon him on October 13. 1936. notice 
of change of intention as to forfei¬ 
ture was not unreasonable so as to 
entitle purchaser to rescission of the 
contract on theory that the forfei¬ 
ture was unauthorized—Forest Pre¬ 
serve Real Estate Imp. Corp v. Mill¬ 
er. 41 N.E 2d 526. 379 Ill 375. 

-59. Utah —Foxley v. Rich, 99 P. 666. 
35 Utah 163. 


60. Ala—Alderson v Harris, 12 Ala 
580 

Pa—Messinger v Lee. 60 A 2d 599, 
163 Pa Super 297. 

61. Pa—Korman v Trainer. 101 A 
1051. 258 Pa. 362— Wagner v Cur¬ 
tis. Com PI . 41 Lack Jur 2. 

66 C J p 816 note 92 

62. Pa—Cape May Real Estate Co. 
V Henderson, 79 A 952, 231 Pa. 82 

66 C J p 516 note 93 

63. Ark—Murrey v. Little Rock 
Chamber of Commerce, 204 S W 
604, 135 Ark 38. 

64. Ill-Treat v. Smith, 139 Ill 
App 262, affirmed 85 NR 289, 234 
Ill. 552 

65. Cal—Roller v. California Pac 
Title Ins Co. 206 P 2d 694, 92 Cal. 
App 2d 149. 

66. U S.—Janeczko v. M&nheimer. C. 
C A Ind , 77 F.2d 205. 

Cal —Graham v Los Angeles First 
Nat Trust & Savings Bank, 43 P 2d 
543, 3 Cal 2d 37—Lansburgh v. 

Market St Ry Co. 220 P 2d 423, 98 
Cal App 2d 426, 21 A L R 2d 785 

DC—Sa\age v. Parks, Mun App , 100 
A 2d 450 

Idaho.—Thomas v. Gordon, 192 P2d 
856, 68 Idaho 254. 

N.Y.—Chateaugay Lake Estates v. 
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Bouyea, 89 N.YS.2d 269. 194 Misc 

429 

Okl —Young v. Garrett, 105 P.2d 257, 
157 Okl 595 

Pa —Mooney v Specter, 77 Pa.Dist. & 
Co 589 

Tex—Don iff an v Polacek, Civ.App, 
85 S W 2d 771, error dismissed. 

Misrepresentation by vendor’s bro¬ 
ker 

(1) Purchaser defrauded by mis¬ 
representations of vendor's broker 
may sue vendor to rescind contract. 
—Loma Vista Development Co v. 
Johnson, 180 SW2d 922, 142 Tex. 
686 . 

(2) Where employee of broker 
made false representations concern¬ 
ing the property the purchasers were 
within their rights in rescinding the 
contract—Lit tier v. Dunbar, 74 A.2d 
650, 365 Pa 277. 

Vendor 9 * agent 

(1) Purchaser was entitled to re¬ 
scind land contract because of fraud¬ 
ulent representations by vendor 9 * 
agent, notwithstanding stipulation in 
contract limiting agent's authority.— 
Greenberg v. Du Bain Realty Corpo¬ 
ration, 42 P.2d 628, 2 Cal.2d 628. 

(2) Where purchasers informed 
\ endors that they had been induced 
to enter contract for purchase of 
realty because of misrepresentation 
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defense that since the sale the prices of land have 
fallen, 67 or that there has been no eviction of the 
purchaser by the holder of the paramount title, 68 
or that the contract itself contains a provision 
against rescission; 69 nor does the purchaser have 
to show the insolvency of the vendor. 76 However, 
the misrepresentation must be vital or material to 
warrant rescission ; 71 if it is not the purchaser may 
have at most a claim for damages. 72 

The general rule, recognized in some jurisdictions, 
that proof of pecuniary damage must be made in a 
suit to rescind for fraud, will not be applied so as to 
bar rescission where the vendor’s fraud has imposed 
on the purchaser property different from that con¬ 
tracted for, 78 as where the property received by 
the purchaser is different in physical identity from 
the property contracted for or which he was in¬ 
duced to believe he was buying, 74 or where the prop¬ 
erty is with the knowledge of the seller purchased 
for a particular use and is fraudulently represented 
by the seller to be suitable for such use but in 
fact is wholly or substantially unfit therefor. 76 The 
mere fact that some third person engages in black¬ 
mailing or malicious litigation in which he asserts 
some right in the land does not of itself entitle the 
purchaser to rescission on the ground of misrepre¬ 
sentation by the vendor as to his title. 76 

Rescission at law. So long as the contract is 
executory, the purchaser may rescind at law for 
fraud, instead of going into equity, and set up the 
fraud as a defense in an action against him for the 


purchase money, or on a note or check given there¬ 
for, 77 or in an action against him to recover dam¬ 
ages for breach of the contract; 78 or he may him¬ 
self bring an action or counterclaim to recover pur¬ 
chase money which he has paid, 79 or for services 
rendered m payment. 80 Even where the purchaser 
has received a conveyance of the land in execution 
of the contract, he may rescind at law, on surren¬ 
dering possession and tendering a reconveyance, and 
then defend or sue because of the fraud. 81 

Rescission in equity . The purchaser of land may 
sue in equity to rescind the contract for fraud or 
misrepresentation of the vendor, to recover purchase 
money paid or cancel notes given by him therefor, 
and in a proper case for an injunction or other 
equitable relief, 82 whether the contract is execu¬ 
tory 83 or has been executed by a conveyance to 
him by the vendor; 84 but where the only relief 
sought is the cancellation of the contract itself, it 
is held that an adequate remedy at law exists, and 
rescission in equity will not be granted. 85 As appears 
elsewhere in this work, the purchaser may also re¬ 
scind and set up the fraud as a defense in a suit 
brought by the vendor for specific performance of 
the contract, as discussed in Specific Performance 
§ 43 or to recover a judgment for the purchase 
money and enforce a vendor's lien, as considered 
infra § 428, or to foreclose a mortgage given to 
secure the payment of the purchase money, as dis¬ 
cussed m Mortgages § 512. It is no defense to 
a cross bill for rescission on the ground of fraudu- 


of vendor's agent that there were no 
restrictions against building an 
apartment on the realty, and purchas¬ 
ers, after discovering existence of 
restrictions, sought to have vendors 
rescind contract and return down- 
payment made by purchasers, but 
vendors refused, vendors were bound 
by misrepresentations of their agent. 
—Bailey v. Kuida, Ariz., 213 P 2d 895. 

67. Fla.—Ft. Myers Development 
Corporation v. J. W. McWilliams 
Co., 122 So. 264, 97 Fla. 788. 

Tex—Donigan v. Polacek. Civ.App„ 
85 S.W.2d 771, error dismissed. 

68. Tex.—Brophy v. Little, Civ. 
App., 70 S W 2d 773, error refused. 

66 C.J. p 813 note 36. 

69. Cal—Tullis v. Title Guarantee 
& Trust Co., 54 P.2d 65, 11 Cal.App. 
2d 391. 

70. Colo.—Fountain Valley Land & 
Irr. Co. v. Wagoner, 147 P. 333, 59 
Colo. 55. 

66 C.J. p 813 note 37. 

7L N V.—Sutta v. Lachman, 13 N. 
Y.S.2d 779. 

Misrepresentation, held material 

Where vendor represented that 
small strip of land found to be own¬ 


ed by others was included in land 
sold, and ditch and dyke used for ir¬ 
rigation purposes was located on that 
strip and contour of land and unavail¬ 
ability of dirt made use of that ditch 
and dyke necessary, and purchasers 
testified that they intended to en¬ 
large and extend ditch to expand ir¬ 
rigation and would not have pur¬ 
chased had they known ditch and 
dyke were not on land purchased, 
strip was of sufficient importance to 
justify rescission of contract.— 
Brooks v. Jensen, 270 P.2d 425, 76 
Idaho 201. 

72. NY —Sutta v. Lachman. 13 N.Y. 
S.2d 779. 

73. Neb—Goger v. Voecks, 67 N.W. 
2d 621, 156 Neb. 696. 

Tex.—Nance v. McClellan, 89 S.W.2d 
774, 126 Tex. 580, 106 ALR. 117. 

74. Tex.—Nance v. McClellan, supra 

75. Tex.—Nance v. McClellan, supra. 

76. U.S.—Carter Coal Co. v. Litz, D. 
CVa, 54 F.Supp. 115, affirmed, C.C. 
A., 140 F.2d 934. 

77. Pa.—Sulkin ▼. Gilbert, 67 A. 
415, 218 Pa. 255. 

66 C.J. p 813 note 88. 


7a. Iowa.—Selby v. Matson, 114 N 
W. 609. 137 Iowa 97. 14 LR.A.N.S, 
1210. 

66 C J. p 813 note 39. 

Defenses in action by vendor for 
damages generally see infra | 531 

79. Pa.—Littler v. Dunbar, 74 A 2d 
660, 366 Pa. 277. 

66 C.J. p 813 note 40. 

90. Minn —Brown v Manning, 3 
Minn. 36, 74 Am D 736. 

81. Ala.—Maxwell v Sherman, 65 
So. 520, 172 Ala 626. 

66 C J p 813 note 42. 

82. Ga.—Early v. Conn, 10 S.E 2d 
177, 190 Ga. 660. 

Ill.—Tucker v. Beam, 98 N E 2d 871, 
343 Ill App. 290 

83. Cal.—Eichelberger v. Mills Land, 
etc. Co, 100 P. 117, 9 Cal App. 628. 

66 C J. p 813 note 44 

34. Wash —Corpus Juris cited in 
Ramsey v. Mading. 217 P.2d 1041, 
1047, 36 Wash 2d 303. 

66 C.J. p 814 note 45. 

85. Ala—Nicolopoolos v. Donovan, 
127 So. 543, 221 Ala. 16. 

66 C.J. p 814 note 46. 
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lent concealment of an encumbrance on the property 
that tile court might decree the removal of the en¬ 
cumbrance out of the unpaid purchase money. 86 In 
any event, to authorize rescission on this ground 
fraud or misrepresentation invalidating the contract 
must be shown. 87 

Instrument under seal . As discussed in Contracts 
§ 167, in the absence of statutes permitting equitable 
defenses in actions at law, fraud, other than fraud 
going to the execution of the instrument, cannot be 
set up in defense to an action at law on a contract 
under seal, but the remedy is in equity to have the 
contract set aside. In conformity with this general 
rule, fraudulent representations affecting merely the 
consideration in a contract under seal for the sale 
of real estate cannot be pleaded in an action at 
law; 88 but an action of assumpsit to recover the 
purchase price after rescission of a contract under 
seal may be maintained, 89 and, under statutes, a de¬ 
fense of fraud has been held good in an action on 
a sealed purchase-money note. 90 The fact that the 
contract is under seal does not in any jurisdiction 
prevent rescission in equity on the ground of 
fraud. 91 

c. Mistake 

A contract for the sale of land may be rescinded 
by the purchaser on the ground of mistake as to a ma¬ 
terial fact. 

Mistake as to a material fact may be ground for 
rescission of a contract for the sale of land, 92 and 
on this ground, even in the absence of fraud, a pur¬ 
chaser may rescind and recover the purchase price. 93 
The rule applies to an executed contract of sale, 94 
even though the vendor conveyed by quitclaim. 95 


However, a purchaser is not entitled to rescission 
because his vendor had no title to lands which are 
no part of the property actually purchased, although 
included in the deed by mistake, 96 or because the 
contract contemplates conveyance of certain lots 
some of which in fact lie physically in an area 
other than that referred to m the deed and plat 
descriptions. 97 Where the error is merely one in 
computing the total of various items, the law regards 
the amount correctly computed as the contract be¬ 
tween the parties, and the purchaser may not re¬ 
scind. 98 

§ 158. -Inadequacy of Consideration 

Inadequacy of consideration is not of Itself a ground 
for rescission of the contract unless the inadequacy is 
so great as to constitute convincing evidence of fraud. 

The general rule that a contract or conveyance 
which is improvident or based on an inadequate con¬ 
sideration will not be set aside for these reasons 
alone unless so great as to furnish of itself convinc¬ 
ing evidence of fraud, as discussed in Contracts § 
419, applies to rescission by the purchaser of a con¬ 
tract for the sale of land. 99 

§ 159. - Failure of Consideration 

A material failure of consideration is a ground for 
rescission of an executory contract for the sale of land. 

Where a contract for the sale of land is executory, 
relief on the ground of failure of consideration is 
granted as freely as on contracts concerning per¬ 
sonalty i 1 and, where there is a failure of con¬ 
sideration in a material respect, the purchaser will 
ordinarily be entitled to rescind. 2 Where, however. 


88. Tenn —Crawford v. Keebler, 5 
Lea 647. 

87. W.Va —Martin v South Blue- 
fleld Land Co. 94 S E. 493, 81 W.Va. 

62. 

Mars broach of promts# 

With respect to right of rescission, 
remedy for vendor's breach of prom¬ 
ise not shown to have been falsely 
made, to make future improvements, 
lies in damages at law or abatement 
of debt—Wilkinson v. Wildw ood 
Strand Realty Co., 170 A. 839, 115 N. 
J.Eq. 373. 

Boliaao# by purchaser 

The test in purchaser's suit to re¬ 
scind on ground of fraud is not 
whether the vendor or seller made a 
statement known to be false, but 
whether the statement was believed 
to be true and so influenced the buy- 
«r in entering into the contract — 
Euxent v. Barrash, 25 A.2d 462, 180 
Md. 461. 


88. NY—Dale v. Roosevelt, 9 Cow. 
307. 24 Am D. 160. 

66 C J. p 814 note 54. 

89. N.M—Daly v. Bernstein, 28 P. 
764, 6 N.M. 380. 

90. Ind —Cowger ▼. Gordon, 4 

Blackf. 110. 

91. NY—Dale v. Roosevelt, 9 Cow. 
307. 

66 C J. p 814 note 57 

92. Cal —Lansburgh v. Market St 
Ry. Co, 220 P 2d 423. 98 Cal App 
2d 426, 21 ALR2d 785. 

Mistake as invalidating contract see 
supra ( 61. 

93. Cal —Horne v. Hughes, 124 P. 
736, 19 Cal App 6. 

66 C J. P 815 note 59. 

94. Pa—Goettel v. Sage, 10 A. 889, 
117 Pa. 298. 

95. Pa—Goettel v. Sage, supra. 

96. Fla.—May v. Holley, 59 So.2d 
636 

Ky.—Butler v. Miller, 15 B.Mon. 617. 
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97. Ark.—Byrd v Eatman, 226 S.W. 

2d 356, 216 Ark. 504 
96. DC—Bains v. Ensor. Mun.App , 
39 A 2d 62. 

99. N M —Clark v. Ingle, 266 P.2d 
672, 58 N M. 136. 

Pa—Eyer v. Lehigh Bldg Sc Loan 
Ass'n, Com PI, 20 Leh L J. 82. 
Wash—Ramsey v. Mading 217 P.2d 
1041, 36 Wash 2d 303. 

66 C.J. p 800 note 30. 

1. AVis —Hurd v. Hall, 12 Wis. 112. 
Repudiation or breach of contract by 

vendor, constituting failure of con¬ 
sideration see supra 8 160. 

2. Cal—Hartman v. Riszuto, 266 P. 
2d 539, 123 Cal.App.2d 186—Ross v. 
McDougal, 55 P.2d 674, 12 Cal.App. 
2d 172—Mathews ▼. Tannenbaum, 
34 P.2d 233. 139 Cal.App. 500. 

Fla.—Savage v. Horne, 31 So.2d 477, 
159 Fla. SOI. 

Mass.—Bissonnette v. Keyes, 64 N. 

E.2d 926, 319 Mass 134. 

Mich—Labadie v. Boehle, 284 N.W. 
707, 288 Mich. 222. 



§ 159 VENDOR & PURCHASER 

the failure of consideration is merely to an imma¬ 
terial extent no ground for rescission is furnished ; 3 
but at most the vendee will only be entitled to a 
rebate of the purchase money. 4 The test of ma¬ 
teriality of failure of consideration is whether the 
part of the contract remaining to be performed 
is a thing different in substance from what was 
contracted for, 5 and, as discussed infra § 175 d, 
whether it is or is not is generally a question of fact 
for the jury. Partial failure of consideration in 
the case of an executed contract is no ground for 
rescission. 6 Thus, where a deed is executed by the 
vendor and accepted by the vendee in accordance 
with the terms of the contract, the fact that title 
to one of the tracts covered by the contract and deed 
had never vested in the vendor does not entitle the 
vendee to rescission of the contract. 7 

Destruction of property contracted for. In every 
executory contract for the conveyance of property, 
there is an implied condition that the subject matter 
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of the contract shall be in existence when the time 
for the performance of the contract arrives. 8 Hence 
the destruction of all or a material part of the prop¬ 
erty contracted for, before the time for perform¬ 
ance, gives the purchaser the right to rescind; 9 but 
if the part of the property destroyed is not a ma¬ 
terial part of the property purchased, the destruction 
of such part does not discharge the contract, and 
does not give to the purchaser the option to re¬ 
scind. 10 Moreover, destruction of the property is 
no ground for rescission of an executed contract of 
sale; 11 but a purchaser who has gone into posses¬ 
sion may rescind where the destruction of the prop¬ 
erty antedates the transfer of title, whether the pur¬ 
chaser has paid a part 12 or the whole 13 of the pur¬ 
chase price, or none at all. 14 Where the parties 
have agreed that the property shall be insured in a 
fixed amount, destruction of the property will not 
be considered a ground for rescission, since, the in¬ 
surance money being the equivalent of the value of 


N.T.—Chateaugay Lake Estates v. 
Bouyea, 89 N.Y.S2d 269. 194 Misc 
429 

66 C.J. p 801 note 34 
Probability of eondsmaation 

The probability, as shown by pre¬ 
liminary plans or rumors, that part 
of realty may be taken in condemna¬ 
tion proceeding may have such an 
influence on the value of realty and 
its fitness for some intended use as 
to justify rescission by purchaser on 
theory of frustration, material fail¬ 
ure of consideration, mistake or 
fraud—Lansburgh v. Market St. Ry. 
Co.. 220 P.2d 423, 98 Cal.App 2d 426, 
21 A.L.R 2d 785. 

3. Mich.—Abbate v Shelden Land 
Co. 7 N W 2d 97, 303 Mich 657— 
Schnitz v. Grand River Ave. De¬ 
velopment Co., 259 N.W. 900, 271 
Mich. 253 

NM.—Samples v. Robinson, 275 F.2d 
185, 58 N.M. 701. 

Wash —Capital Savings & Loan 
Ass’n v. Convey, 27 P 2d 136, 175 
Wash 224. 

66 C.J. p 801 note 85. 

Redhibitory vice 

(1) In Louisiana, under a statute 
incorporating the established civil 
law doctrine of redhibition, a sale of 
property may be avoided on account 
of some latent vice or defect in the 
thing sold, which renders it useless, 
or its use so inconvenient and imper¬ 
fect, that it must be supposed that 
the buyer would not have purchased 
it had he known of the vice —Mattes 
v. Hemtz, La.App., 69 So 2d 924. 

(2) Apparent defects, which are 
those which buyer might have dis¬ 
covered by simple inspection, are not 
redhibitory vices.—Mattes v. Heintz, 
supra. 


(3) A building which was sold by 
defendant to plaintiff and which, 
about four years later, was demol¬ 
ished pursuant to decree in condem¬ 
nation proceeding brought by city, to 
demolish the building, which had 
been constructed without adequate 
foundation, was defective within in¬ 
tendment and contemplation of civil 
law doctrine of redhibition; but lack 
of a permit, as required by city ordi¬ 
nance, for construction of a build¬ 
ing which was thereafter sold, did 
not constitute a latent defect with¬ 
in the meaning of statute pertaining 
to redhibition.—Sterbcow v. Peres, 64 
So 2d 195, 222 La. 850. 

Proposed use rendered more expen¬ 
sive 

The fact that applicable building 
regulation with respect to basement 
ceiling clearance would prevent con¬ 
version of basement in its present 
condition into an apartment as con¬ 
templated by purchaser of building 
did not entitle purchaser to rescis¬ 
sion of contract on ground that 
there was a failure of consideration 
because of alleged Impossibility of 
adding another apartment, since in¬ 
tended conversion would not be im¬ 
possible, but merely much more ex¬ 
pensive than contemplated—Vicker- 
son v. Frey, 224 P.2d 126, 100 Cal.App. 
2d 621. 

Failure not shown 

(1) That all parties to conveyance 
knew purpose thereof was for erect¬ 
ing apartment house was no ground 
for granting purchasers rescission 
after being enjoined from erecting 
apartment house nearer street than 
building restriction allowed —Chase 
v. Weinberg, 60 S.W.2d 1000, 249 Ky 
518. 


(2) Fact that ocean encroached up¬ 
on purchaser's lot during severe 
storms, causing lot, which was when 
purchased a usual sandy beach lot, to 
be covered with sand debris, and de¬ 
stroyed shore drive which was not 
contiguous to purchaser's lot, held 
not to entitle purchaser to rescind 
executory land contract —Ware v 
Security-First Nat Bank of Los An¬ 
geles. 61 P 2d 936, 7 Cal.2d 604. 

4. Md—Connaughton v. Bernard. 36 
A. 265. 84 Md 577 

Mich—Abbate v. Shelden Land Co, 
7 N.W 2d 97. 303 Mich 657. 

Wash —Capital Savings & Loan Ass'n 
v. Convey. 27 P 2d 136, 175 Wash. 
224. 

6. Cal —Murphy v Sheftel, 9 P 2d 
568, 121 Cal App. 533 

6. Cal—Craig v White. 202 P. 648, 
187 Cal. 489—Mathews v. Tannen- 
baum, 34 P 2d 233. 139 Cal.App 500 

7. Cal—Craig v. White. 202 P. 64s. 
187 Cal. 489. 

& Or —Powell v. Dayton, etc, R. 
Co.. 8 P. 544, 12 Or. 488. 

9. Wash.—Johnson v. Stalcup, 28 P 
2d 279, 176 Wash 153. 

66 C J. p 801 note 40. 

10. Ky—Henderson v. Perkins, 21 

S.W. 1035, 94 Ky. 207, 14 Ky L 782 

Mont—Bautz v Kuhworth, 1 Mont 
133, 25 Am R 737 

1L Kan—Torluemke v. Ahernathe}, 
258 P 2d 282. 174 Kan 668 
66 C.J. p 801 note 42. 

12. Cal.—Wong Ah Sure v Ty Fook. 
174 P. 64, 37 Cal App 465. 

13. Mass.—Thompson v. Gould, 20 
Pick. 134. 

14. Cal.—Cooper v. Huntington, 172 
P. 591, 178 Cal. 160. 
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the property destroyed, there is no failure of con¬ 
sideration. 16 

Depreciation in value during delay in perform¬ 
ance . Depreciation m the value of real property will 
not afford a ground of rescission 16 where due to 
conditions existing at the time of the execution of 
the contract and then known to the parties; 17 nor, 
where delay in performance is caused by the fault of 
the purchaser, will he be entitled to rescind because 
of depreciation of the property during the delay, 18 
although, as discussed m Specific Performance § 110, 
it has been held that specific performance against 
the purchaser should be refused where, after long 
delay m performance not caused by his fault, the 


property had greatly depreciated in value. 

§ 160. -Repudiation or Breach of Con¬ 

tract by Vendor 

Repudiation of the? contract or broach of a material 
provision thereof by the vendor is ground for rescission 
by the purchaser. 

Subject to rules applicable to the rescission of 
contracts generally, as discussed m Contracts §§ 
421-430, a purchaser may rescind his purchase when¬ 
ever the vendor, without legal excuse, 16 has in¬ 
dicated by words or conduct his intention to be no 
longer bound by the contract, 20 or whenever it 
becomes apparent that the vendor cannot 21 or will 
not- 2 complete performance within the time stipu- 


15. Cal —Kelly v Smith. 24 P 2d 471 
218 Cal 543—Ross v McDougal, 55 
P 2d 574. 12 Cal App 2d 172. 

16. Ill —In re Frav«:er's Estate. 82 
XE 2d 633. 401 Ill 364 

Kan—Torluemke \ Abernathey, 268 
P 2d 282. 174 Kan 668 

17. Iowa.—Tuttle \ King. 164 NW 
616. 181 Iowa 288. 

66 C.J. p SOI note 47. 

18. NT—Styles v Blume. 23 N.Y 
S 620, 12 Misc. 421. 

19. Ark—Moran v Young, 18 SW. 
2d 323. 179 Ark 678 

low a —Cody v Wiltse. 106 NW 610, 
130 Iowa 139 

Excuse for nonperformance by ven¬ 
dor see infra S 229 

Nonperformance as defense see infra 

| 486 

Premature declaration of forfeiture 

If a vendor prematurely declares 
a forfeiture under land contract, not 
having given required notice, pur¬ 
chaser may treat such action of ven¬ 
dor as a repudiation of contract and 
may give notice of election to treat 
contract as rescinded—Zumstein v 
Stockton. 264 P 2d 455. 199 Or 633— 
Grider v. Turnbow. 94 P 2d 285, 162 
Or 622 

30. Ky — Corpus Juris cited in Unit¬ 
ed Cooperative Realty Co. v. Haw¬ 
kins. 108 S.W 2d 507. 508. 

Mo—State ex rel. Dunn v. Cowan. 

105 S W 2d 1009. 231 Mo App 717 
NY—Chateaugay Lake Estates v 
Bouyea. 89 N.Y S 2d 269. 194 Misc 
429. 

Wash—Parchen v. Rowley, 82 P 2d 
857, 196 Wash 340. 

Wis.— Menako v. Kasslen, 61 N W 2d 
332. 265 Wis 269. 

66 C.J. p 798 note 3. 

Acts not constituting repudiation 
(1) Vendors* challenge of purchas¬ 
er's right under contract for sale of 
land to cut puipwood timber there¬ 
from and protest to buyer of wood 
against his cutting thereof did not 
constitute such Interference with 
possession of land by purchaser 


thereof as to amount to offer of re¬ 
scission of or entitle purchaser to re¬ 
scind. contract —Lang v. Horne. 23 
So 2d 848, 156 Fla 605. 

(2) Lease of land to vendees un¬ 
der land contract by recei\er appoint¬ 
ed in proceeding to foreclose mort¬ 
gage against property did not con¬ 
stitute rescission of contract for sale 
of land so as to estop vendors from 
reasserting rights under contract, es¬ 
pecially in view of action of vendors 
in securing extension agreement to 
redeem property whereby they might 
be put in position to make convey¬ 
ance as required by contract —Fitch- 
ner v. Walling. 279 NW. 417, 2 25 
Iowa 8. 

Sale to third party 

Where vendor under land contract 
had once disabled itself from per¬ 
formance by conveying property 
without mention of contract vendee’s 
interest to a purchaser other than 
one named in contract, contract pur¬ 
chaser could treat contract as re¬ 
scinded and vendor could not again 
re-establish liability upon part of 
contract purchaser without some af¬ 
firmative act upon contract purchas¬ 
er's part—In re Reason's Estate. 267 
NW 863, 276 Mich 376. 

Beadlness of vendor to perform 

Vendee cannot rescind contract to 
purchase realty, where vendor is able 
and willing to perform all terms of 
contract on his part.—McCracken v. 
Walnut Park Garage, 68 P.2d 123, 156 
Or. 697. 

New conditions or proposals 

(1) Where terms of sale of realty 
have been agreed on, additional de¬ 
mands of one party or the other 
through the escrow holder may not 
be seized upon as an excuse for with¬ 
drawing from the transaction with¬ 
out a good faith effort to ascertain 
whether they are attempts to impose 
new and unacceptable conditions or 
are merely tentative proposals.— 
Thompson v. Walsh, 172 P.2d 745, 76 
Cal.App 2d 188. 


(2) In action by purchasers of fifty 
acre tract of land against vendors 
to rescind contract of sale on ground 
that vendors breached provisions in 
contract that if purchaser should de¬ 
sire to obtain release of any portions 
of tract from lien of trust deed, the 
minimum sum payable by purchas¬ 
ers to secure such release shall be on 
such basis as shall be mutually 
agreed on by the parties, evidence 
that vendors suggested, but did not 
make it a condition, that city and 
state approval of subdivision plan be 
secured by purchasers before a re¬ 
lease plan would be approved by 
vendors, did not establish a breach of 
the contract by the vendors—Hiller 
v. King. 232 P.2d 905, 105 Cal.App 2d 
181. 

21. La.—Munson v. Larguier, 50 So. 
2d 808. 218 La. 693. 

Mich—Sutton v. Meyering Land Co., 
227 NW. 783, 248 Mich. 601. 

N Y —Eighty-Five Park Ave. Corpo¬ 
ration v. American University Club 
of New York. 286 N.Y S. 786. 159 
Misc. 369, affirmed 295 N.Y.S. 765, 
250 App.Div. 755. 

22. Cal —Walker v. Harbor Business 
Blocks Co, 186 P. 356. 181 Cal. 
773 

Pa.—Shalles v. Nuttle, Com PL, 4 
Chester CoLR. 28. 

Rescission for defect of title before 
time fixed for performance see in¬ 
fra $ 161. 

Premature unconditional notion of 
completion 

Vendors' giving of unconditional 
notice to purchaser of completion of 
all improvements required by land 
sale contract to be made by vendors, 
without mentioning or allowing for 
delayed or uncompleted improve¬ 
ments, constituted material breach of 
contract, entitling purchaser, not in 
default, to rescind contract and re¬ 
cover amount paid on piucchase price 
and reasonable value of permanent 
improvements placed on premises by 
him.—McMahon v. Cooper. 212 P.2d 
657, 70 Idaho 132. 
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lated therein; or whenever he has breached some 
material provision therein, 23 as, for example, his 
agreement to furnish an abstract, 24 or to give bond 
for a deed, 25 or to give possession, 26 or to clear all 
debris, 27 or to construct improvements, 28 or to im¬ 
prove streets, 28 or to provide water or electricity, 30 
or to pay a mortgage 31 or taxes. 82 

However, to justify rescission on breach of 
covenant or provision by the vendor, the covenant 
or provision as alleged must exist, 33 it must have 
been breached, 34 the breach must be the one de¬ 
clared on, 36 and it must be a material breach, 36 a 
slight or unimportant partial failure of the vendor 
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to comply with the terms of the contract furnishing 
no ground for rescission. 37 Breach by a vendor 
justifying rescission cannot be based on a covenant 
applicable generally to an entire real estate de¬ 
velopment with no implied guarantee of performance 
for individual lot owners at any particular time, 33 
or on a modification of the original contract first 
accepted by the vendor and then repudiated, where 
the repudiation does not affect the terms of the 
original contract, 39 or, as discussed infra § 161, on 
payment of the entire purchase price by the pur¬ 
chaser and demand for conveyance of title in ad¬ 
vance of the time stipulated in the contract. 


23. Ala.—Catanz&no v. Hydinger, 
170 So. 214, 233 Ala. 116 

Ark—Dillingham v. Kahn, 67 S.W.2d 
735, 188 Ark. 759. 

N.J.—Coolidge Sc Sickler v. Regn. 80 
A2d 554, 7 N J. 93, 27 A L R 2d 437 
N.Y —Chateau gay Lake Estates v 
Bouyea, 89 N.Y.S.2d 269, 194 Misc 
429. 

Okl.—G. A Nichols, Inc. v. Hainey, 
122 P 2d 809, 190 Okl 245, 139 A.L 
R. 967—Leedy v. Ellis County Pair 
Ass'll, 110 P 2d 1099, 188 Okl 348. 
Or—Walters v. Gotcher, 211 P.2d 
733. 187 Or. 431. 

Pa—Shall es v. Nuttle, Com.Pl., 4 
Chester Co.L-R. 28. 

Wash—Marshall v. Campbell, 143 P 
2d 449, 19 Wash 2d 497. 

66 C.J. p 799 note 6. 

24. Mich—Probst v. Kennedy, 259 
N W 333. 270 Mich. 683. 

66 C.J. p 799 note 7. 

25. Or.—Dunlap v. Lewis, 130 P. 973, 
64 Or. 482. 

66 C J. p 799 notes. 

26. Minn—Gaetke v. Ebarr Co., 263 
N W 448, 195 Minn 393. 

Pa —Shalles v. Nuttle, Com.Pl., 4 
Chester Co L R 28. 

66 C.J. p 799 note 9. 

Effect of contractual provision 

The provision of contract for pur¬ 
chase of realty that seller upon fail¬ 
ure to give possession as required 
should become a tenant at sufferance 
of purchaser did not limit purchas¬ 
ers, upon vendors' breach of con¬ 
tract by failing to yield possession, 
to remedy of suit for possession, but 
purchasers were entitled to rescind 
and sue to recover deposit made on 
purchase —Metzler v. Iacone, D.C. 
Mun.App., 55 A2d 81. 

27. Or.—Walters v. Gotcher, 211 P. 
2d 733. 187 Or. 431. 

28. Mich.—Martin v. Mortenson, 248 
N.W. 844. 263 Mich. 281. 

66 C.J. p 799 note 10. 

29u Ala.—Catanzano v. Hydinger, 
170 So. 214, 233 Ala. 116. 


N J —Vandermade v Appert, 5 A 2d 
868. 125 N J Eq. 366. 

66 C J. p 799 note 10 [&]. 

3a Ala.—Catanzano v. Hydinger, 170 
So. 214, 233 Ala. 116 
Cal—Williams v. Ryan, 130 P.2d 
467. 55 Cal.App 2d 189. 

3L Mich—Stellberger ▼. Scaduto, 
249 NW. 825. 264 Mich. 199. 

66 C J. p 799 note 11. 

Mortgage debt less than purchase 
money due 

(1) Failure of vendor of mort¬ 
gaged land to apply any of purchase 
money to mortgage obligation did 
not justify vendee's repudiation of 
contract, or authorize vendee to re¬ 
cover back payments thereunder, 
where balance of purchase price ex¬ 
ceeded amount due on mortgage — 
Williams v. Constance, 195 N.E. 877, 
49 Ohio App. 195. 

(2) Where vendees of portion of 
mortgaged tract were entitled to re¬ 
lease from mortgage prior to mak¬ 
ing payment due on a particular date, 
vendees could not rescind for ven¬ 
dor’s delay in obtaining release, es¬ 
pecially where unpaid purchase price 
was considerably in excess of amount 
due on mortgage—Rozzano v. Moore, 
27 P.2d 1096. 175 Wash. 566. 

32. Okl —G. A Nichols. Inc, v 
Hainey. 122 P.2d 809, 190 Okl. 245, 
139 A LR. 967. 

Wash—Dooley v. Hillman, 16 P.2d 
1050, 170 Wash. 432. 

33. Mich.—Slaggert v. Case, 29 N.W 
2d 280. 319 Mich. 200. 

Nev.—Moody v. Riley. 198 P.2d 447, 
65 Nev. 456. rehearing denied 202 
P2d 736, 65 Nev. 456, opinion ad¬ 
hered to 212 P.2d 701, 65 Nev. 456 
66 C.J. p 799 note 13. 

34. Ill.—Turner v. Schuh, 17 N.E.2d 
617, 297 Ill.App. 817. 

Tex.—Fidelity Savings 4b Trust Co 
▼. Grice, Clv.App., 62 S.W.2d 635. 
error dismissed. 

Wash.—Bruckart v. Cook, 190 P.2d 
725. 30 Wash 2d 4. 

66 C.J. p 800 note 14. 
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Surrender of possession 

Where purchaser made an agree¬ 
ment with vendors that for monthly 
rental vendors could remain in front 
apartment in house, and vendors 
settled with purchaser for such ren¬ 
tal by selling purchaser some of 
their furniture, and by crediting her 
indebtedness to them. purchaser 
could not claim In action to rescind 
contract and to recover down pay¬ 
ment that vendors had breached 
contract by remaining in possession. 
—White v. Page. 226 S.W.2d 973, 216 
Ark 632 

35. SD—Burton v. Ryther. 161 N. 
W 350, 38 S D 342 

36. Okl.—Creach v. Home Owners' 
Loan Corp, 131 P2d 108. 191 Okl. 
484 

66 C J p 800 note 16. 

37. Mont —O'Connor v. Whitesitt. 
193 P 2d 365. 121 Mont 257 

Wis.—Hoffmann v Danielson, 27 N. 

W.2d 769. 251 Wis 34. 

66 C J. p 800 note 17 
"It [rescission] is not permitted 
for a slight, casual or technical 
breach, but, as a general rule, only 
for such as are material and willful 
or. if not willful, so substantial and 
fundamental as to strongly tend to 
defeat the object of the parties in 
making the contract *'—Chateau gay 
Lake Estates v. Bouyea. 89 N.Y.S 2d 
269, 271. 194 Misc. 429. 

Immaterial delay 

Where there was nothing In con¬ 
tract for sale of realty expressly 
making time for performance of the 
contract of the essence of the con¬ 
tract. and such a provision could not 
be implied from nature of the realty 
or from surrounding circumstances, 
purchaser was not Justified in re¬ 
nouncing the contract because ven¬ 
dors were unable to perform the con¬ 
tract fully on day stipulated.—Davis 
v. Lacy. DC.Ky., 121 F.Supp. 246. 

38. N.Y.—Dowling v. Miller-Kendftg 
Real Estate Co., 115 N.Y.S. 154. 

39. Mich.—Pine Shores Realty Co. v. 
Parker, 285 N.W. 163, 255 Mich. 
500 . 
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Of collateral agreement or independent covenant. 
A purchaser is not entitled to rescission of the con¬ 
tract of sale for breach by the vendor of a collateral 
agreement or independent covenant, where perform¬ 
ance by the vendor and performance by the pur¬ 
chaser of his obligations under the contract of sale 
are not conditioned on each other; 40 and this is 
especially so where the collateral agreement provides 
its own exclusive remedy for its breach, 41 or is made 
by the vendor's agent on his personal responsibility 
and without authority, 42 or where other parties to 
the collateral agreement are not parties to the 
rescission action. 43 

Of divisible or severable contract. Where the con¬ 
tract is divisible and severable, so that a full per¬ 
formance of one part may be made by both parties 
without affecting the subsequent performance or a 
right of performance, as to the remainder, and the 
vendor breaches a part thus severable, the pur¬ 
chaser’s right to rescind on that ground is limited 
to that part. 44 As discussed infra § 163, a refusal 
by the vendor to convey a part on tender of the 
agreed purchase price for that part gives the pur¬ 
chaser no right to rescind and demand return of 
deposit on the whole tract 


§ 161. — Failure of, or Defects in. Title 

a. Executory contracts 

b. Executed contracts 

a. Executory Contracts 

(1) In general 

(2) Failure of title as to part of land 

(3) Encumbrances on land 

(4) Time of failure or defect 

(5) Effect of purchaser’s possession 

(1) In General 

Subject to various limitations, an executory contract 
for the sale of land may be rescinded by the purchaser 
where the vendor has no title to convey or there is a 
material defect in the title rendering It unmarketable. 

The general rule in executory contracts for the 
sale of land is that, where the vendor has no title 
to convey or there is a material defect in the title, 
rendering it unmarketable, the purchaser has the 
right, subject to limitations hereinafter noticed in 
the various subdivisions of this section, to rescind 
the contract of sale, 45 and the purchaser is not 
bound to submit to any material modification of the 
terms of the original contract of sale, 46 or to ac¬ 
cept an offer by the vendor not complying with the 


40. Iowa —Fitchner v Walling, 279 
N.W 417. 225 Iowa 8 

Tex—Kroscheu sky v Northside Inv 
Co. OivApp. 139 S W 2d 358, error 
refused 

Wash—Marshall v Campbell, 143 P 
2d 449. 19 Wash 2d 497. 

66 C.J. p 800 note 21 

41. Tex —Sunylan Co v Powers. 
Civ.App. 14 SW2d 894, reversed 
on other grounds. Com App, 25 8 
W 2d 808. affirmed. Com.App, 27 S 
W 2d 129. 

42. Or—Pace v Edgemont Inv Co. 
4 P 2d 633, 138 Or 32—Cameron v 
Edgemont Inv. Co., 299 P. 698, 136 
Or. 385 

43. Or—Coppock v. Roberts, 240 P 
886. 116 Or 253 

44 . Cal.—San Diego Const Co. v. 
Mannlx. 166 P. 325. 175 Cal. 548. 

Failure of title of one of several 
tracts under entire or severable 
contract see Infra 9 161. 

46. Cal.—Darr v Clevelln Realty 
Corp., 92 P.2d 475, S3 Cal.App.2d 
500. 

Fla.—Johnson v. Green, 54 8o2d 44. 

Iowa.—Fulton v. Chase. 87 N.W 2d 
920. 240 Iowa 771—Dolllver v. El- 
* mer, 260 NW. 86. 220 Iowa 348. 

Kan.—Myrick v. Austin, 44 P2d 266, 
141 Kan. 778. 

La.—Papaila v. Hartson, App., 52 So. 
2d 775—Gordon ▼. Algiers Securi¬ 
ties. App., 158 So. 804. 


Pa —Sherman v Eichenlaub, Com. 

PI. 99 PittsbLegJ 525. 

Wis —May v Lathers. 43 N.W. 2d 
15. 257 Wis. 191. 

66 C J. p 801 note 53. 

Yeoesaity for speolllo agreement 
A typewritten provision in a print¬ 
ed form contract for the sale of two 
city lots by defendant to plaintiff 
that one of the lots was to be con¬ 
veyed by Quitclaim deed, was not in 
conflict 'with another provision print¬ 
ed therein that the title be merchant¬ 
able. and plaintiff was entitled to 
rescind the contract and recover 
payment made on purchase price up¬ 
on refusal of defendant to make mer¬ 
chantable title of lot to be Quitclaim¬ 
ed—Bayouth v. Howard, 190 P 2d 
793. 199 Okl. 646. 

Yecesslty for specUlo agreement 

(1) There is implied condition that 
the title of the vendor is good or 
marketable, and that he will trans¬ 
fer to the purchaser, by his deed of 
conveyance, a title unencumbered 
and without defect.—Craig v. White, 
202 P. 648, 187 Cal. 489—66 C.J. p 801 
note 63 [a]. 

(2) So, in the absence of any ex¬ 
ceptions in the agreement, the pur¬ 
chaser Is entitled to rescission on a 
showing that the vendor's title is not 
marketable. 

Ark.—Sutton v. Ford. 220 &W.2d 125, 
215 Ark. 269. 


Colo—White v Evans. 208 P2d 922. 
120 Colo 200. 

Abstract of title 

Under contract to purchase realty 
requiring vendors to furnish purchas¬ 
er a complete abstract of title to date 
disclosing good and merchantable ti¬ 
tle and requiring vendors to refund 
earnest money if such abstract was 
not furnished, purchaser could re¬ 
scind contract, if abstract furnished 
was not of the character required by 
contract. 

Ala.—Whitfield v. McClendon, 38 So. 
2d 856. 251 Ala. 591. 

Mo.—Kling v. A. H. Greef Realty Co., 
148 S W. 203, 166 Mo App. 190. 

Okl.—Hawkins v. Wright, 226 P.2d 
957, 204 OkL 55. 

Guaraateed title 

Where vendor failed to comply 
with covenant in contract for pur¬ 
chase of realty, to effect that title 
should be such as would be insured at 
regular rates by a title company, 
purchaser was entitled to rescind. 
N.J.—Korb v. Spray Beach Hotel Co.. 
93 A.2d 578. 24 N.J.Super. 151— 
Brinn v. Mennen Co. 68 A.2d 879, 5 
N.J.Super. 582, affirmed 73 A.2d 641. 
4 N.J. 610. 

Pa.—LaCourse v. Kiesel, 77 A.2d 
877. 860 Pa. 385. 

1 46. Ky. —Beckwith v. Kouns, 0 B. 
Mon. 212. 


1117 



91 C.J.S. 


§ 161 VENDOR & PURCHASER 

contract, 47 or to take a doubtful title, 48 or to ac¬ 
cept a deed from a stranger. 49 However, if the de¬ 
fect in the vendor s title is immaterial, 50 or if the 
vendor is within his rights in refusing to comply 
with the purchaser’s demand for additional evi¬ 
dences of title, 61 or if the vendor, not being him¬ 
self the record owner, has a contract right to the 
title enforceable at the time for performance of his 
contract with the purchaser, 62 the purchaser can¬ 
not rescind. There must be a sound basis for ven¬ 
dee’s contention that title is defective; 63 and the 
mere fact that someone has asserted a vague and in¬ 
definite claim to the land either in court or other¬ 
wise is not sufficient to warrant rescission. 64 

Purchaser's notice of failure or defect . In the 
absence of fraud or misrepresentation 55 the pur¬ 
chaser cannot rescind for want of, or defect in, title 
existing at the time of the sale where he knew or 
should have known thereof and made no objec¬ 
tions. 66 Knowledge of the existence of the encum¬ 
brance and of its general nature charges the pur¬ 
chaser with knowledge of its contents, terms, and 
conditions within the meaning of this rule; 57 but, 
as discussed infra § 175 c, knowledge on the part of 
the purchaser will not be presumed but is matter to 
be proved by the vendor. 

Purchaser s failure to examine title and point out 
defects . Where, by the terms of the contract, it is 
the duty of the purchaser to examine the title for 


the purpose of ascertaining whether it is satisfac¬ 
tory, and on making such examination it appears 
to him that the title is defective, it then becomes 
his duty, as discussed infra § 214, to point out the 
particulars wherein such defects are claimed to 
exist, and for the purposes of a rescission he will 
be confined to such defects as are specified. 68 A 
purchaser who has examined the abstract and point¬ 
ed out defects is not barred from relying on such 
defects, if they exist, as grounds for rescission by 
his subsequent refusal to examine the corrected ab¬ 
stract and to go on with the contract, and by basing 
his refusal to go on with the contract on untenable 
grounds. 59 

Purchaser's ability to cure defect The fact that 
the purchaser could have cured the defect m the 
title in some way does not prevent him from exer¬ 
cising his right to rescind for such defect; 60 nor 
will the court appropriate the purchase money due 
from the vendee to the discharge of the encumbrance 
and thus relieve the title of this charge, where the 
encumbrancer is not before the court. 61 

Effect of extension of time to perfect title . If 
the purchaser at the time fixed by the contract for 
performance accepts the vendor’s promise to acquire 
title and continues m possession, he cannot there¬ 
after rescind for want of title without giving the 
vendor reasonable time and opportunity to per¬ 
form ; 62 but if the vendee gives the vendor reason- 


47. U S —Star Apartment Inc. v. 
Martin. CA.Fla, 204 F 2d 829. 

Iowa—Culley v. Dixon, 201 NW 582, 
199 Iowa 136 

Okl.—Kneeland v. Hetzel, 229 P. 218, 
103 Okl 3. 

48. Colo—White v. Evans, 208 P.2d 
922, 120 Colo. 200. 

N.Y —Sloan v Rice, 95 N.Y.S.2d 737, 
197 Misc 855 
66 C.J. p 802 note 56. 

49. Minn—'Williams v. Gilbert, 139 
NW. 502, 120 Minn 299. 

50. Mich —Bonninghausen ▼. Hall, 
255 N.W 205, 267 Mich. 347. 

66 C.J. p 802 note 60 
Allowance for removal of cloud 
Where, in a contract for the sale 
of land, a clause provided that the 
purchaser was to be allowed two 
hundred dollars for expenses in bring¬ 
ing suit to remove any clouds on the 
vendor's title, the parties did not in¬ 
tend that the existence of a cloud 
would be ground for rescission, and, 
where the vendor offered to allow 
the purchaser two hundred dollars 
for suit, when a cloud was discovered, 
within the time limited for the con¬ 
summation of the sale, the purchaser 
could not rescind on the ground that 
the vendor did not have a merchanta¬ 


ble title—Sumner v Smysor, 273 Ill. 
App 688. 

51. N Y.—Weinheimer v Ross, 99 N 
E 146, 205 NY 518. reargument de¬ 
nied 99 NE 1119, 206 NY 682. 

53. Minn.—Paynesville Land Co v 
Grabow, 200 N.W. 481, 160 Minn 
414. 

53. Ariz—Walker v. Estavillo, 240 
P 2d 173, 73 Ariz. 211 

"The first essential to the relief 
sought is that there is in fact a de¬ 
fective title ”—Carter Coal Co. v. Litz, 
DCVa., 54 FSupp. 115, 131, affirmed, 
CCA, 140 F 2d 934. 

Proposed extension of street 

Proposed extension of a street in¬ 
volving probable condemnation of 
part of realty which plaintiff had 
agreed to purchase did not render 
vendor's title at closing date prior to 
institution of any condemnation pro¬ 
ceeding defective as a matter of law 
and did not entitle purchaser to re¬ 
scind agreement and recover earnest 
money deposited thereunder.—Lans- 
burgh v. Market St Ry. Co., 220 P.2d 
423, 98 CaLApp 2d 426, 21 A.L.R.2d 
785. 

54. US —Carter Coal Co. v. Litz, D. 
CVa., 54 FSupp. 115, affirmed, C.C. 
A., 140 F.2d 934. 
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Ariz —Walker v Estavillo, 240 P 2d 
173, 73 Ariz 211. 

55. Wash—Fischer v Hillman, 122 
P 1016. 68 Wash. 222, 39 L.R A ,X 
S, 1140 

66 C.J. p 807 note 38 

56. NY —Chateaugay Lake Estates 
v Hou> ea, 89 N.Y S 2d 269, 191 
Misc 429 

Wash —Somers v. Leiser, 259 P 2d 
843, 43 Wash 2d 66 

Wis—Chandler v. Gault. 194 N.W 
33, 181 Wis 5 

66 C J p 807 note 39. 

57. N Y —Feltenstein v Ernst, 97 N 
YS 376, 49 Misc. 262. affirmed 98 
N.Y S 1101, 113 App Div. 903. 

58. Cal.—Easton v. Montgomery, 27 
P. 280, 90 Cal. 307, 25 Am S R 123 

59. Mo—Downing v. Anders, App., 
202 S.W. 297. 

60. Ala—Perry v. Boyd, 28 So. 711, 
712, 126 Ala. 162, 85 Am S R. 17. 

66 C.J. p 809 note 58. 

61. Tenn.—Crawford v. Keebler, 5 
Lea 547. 

62. Cal—Owen v. Pomona Land & 
Water Co.. 63 P. 850. 64 P. 253, 131 
Cal. 630 

66 C.J. p 808 note 58. 
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able time and opportunity, he may rescind if the 
vendor then fails to perfect title, 63 and particularly 
where the vendor insists that the vendee shall take 
the defective title. 64 

(2) Failure of Title as to Part of Land 

Failure of title ae to a portion of the land ie a 
ground for rescission where the part affected constitut¬ 
ed a material inducement to the purchaser. 

If the title fails as to a portion of a tract of land 
sold, the purchaser may rescind if the part affected 
constituted a material inducement to the purchaser. 65 

Under a statute providing that if the purchaser 
loses part of the land from defect in title he may 
claim either a rescission of the entire contract or 
a reduction of the price, it is not necessary for the 
purchaser to show actual fraud on the part of the 
vendor. 66 

Immaterial portion . If the part to which the fail¬ 
ure of title appertains is small or inconsiderable in 
comparison with the whole, and does not affect the 
value and reasonable enjoyment of the remainder 
for the purposes for which it was intended, and is 
susceptible of compensation, the purchaser will not 
be permitted to rescind, 67 especially where a title 
company is willing to insure title to the major por¬ 
tion of the property, 66 or if it was a chancing bar¬ 
gain in which the purchaser assumed the risk, and 
there was no fraud. 69 As discussed infra § 265, 
however, the purchaser will be entitled to propor- 
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tionate abatement of the price. 

Several tracts under entire or severable contract. 
Where several tracts of land are sold under an en¬ 
tire contract, the purchaser may rescind the entire 
contract if title fails as to one parcel which was 
a material inducement to the purchase, 70 but he may 
not rescind as to one tract without rescinding as to 
all, where all constituted a single transaction and 
were paid for in lump sum. 71 The rule is other¬ 
wise where the contract is severable, 72 unless the 
purchaser can show that he would not have bought 
one tract without the other. 73 

(3) Encumbrances on Land 

The purchaser is, as a general rule, entitled to re¬ 
scind where his contract calls for a title free of encum¬ 
brances and there is an encumbrance on the property 
at the time the vendor is bound to convey. 

Where under his contract of purchase, a purchaser 
is entitled to a conveyance free of encumbrances, 
an encumbrance on the property at the time the 
vendor is bound to convey will constitute such a 
defect in title as will authorize a rescission by the 
purchaser. 74 Generally, however, to justify rescis¬ 
sion on the ground of encumbrances, it must appear 
that the vendee contracted for a title free of en¬ 
cumbrances ; 76 that he had no knowledge of the 
encumbrance, as discussed supra subdivision a (1) 
of this section; that the alleged encumbrance is so 
in fact, 76 is valid and legal, 77 that it cannot be re¬ 
moved before the vendor is bound to convey, 76 or 


63. Wash—Colpe v Lindblom, 106 P | 
634. 57 Wash 106 

64. Wash.—Colpe v. Lindblom, su¬ 
pra 

85. Mass —Gillie v Bonelli- Adams 
Co.. 187 N.E 635, 284 Mass 176. 

Mont —Corpus Juris cited in State ex 
rel Washington Phosphate & Silver 
Co. v State Board of Land Com’rs, 
124 P 2d 1001, 1003 

Tex—Uszenski v. McNabb. CivApp, 
225 S W 2d 210, error refused. 

66 C J. p 803 note 63 

08. Ga—Ashford v. Holliday, 149 S 
IS 790, 169 Ga. 237 

66 C.J. p 803 note 64. 

87. Wash.— Corpus Juris quoted la 

Central Life Assur Soc. v. Impel- 
mans, 126 P 2d 757, 764, 13 Wash 
2d 632. 

66 C J p 803 note 65. 

68. Wash—Central Life Assur. Soc. 
v Impelmans, 126 P.2d 757, 13 
Wash.2d 632 

69. Ky.—Jasper v. Hamilton, 3 Dana 
280. 

70. U.S—Ankeny v. Clark, Wash., 13 
S.Ct. 617. 148 U.S. 345, 37 L.Ed 
475. 

66 C.J. p 804 note 70. 


71. Ind—Johnson v Bcdwell. 43 X 
E 246. 15 Ind App 236 

72. Cal —Sage Land & Improvement 
Co v MeCowen, 157 P. 244, 30 Cal 
App 126 

NY—Van Eps v Schenectady City, 
12 Johns, NY, 436, 7 Am D 330. 

73. Pa.—Green wait v. Born, 3 Yeates 

6 . 

66 C J. p 804 note 73. 

74. Ala—Johnson v. Malone, 42 So 
2d 505, 252 Ala 609 

Cal —Fristad v. Thompson, App., 276 
P 2d 116. 

Fla—Reese v. Levin, 168 So. 851, 124 
Fla. 96 

Ky —United Co-op. Realty Co. v 
Hawkins. 108 SW2d 507, 269 Ky. 
563 

Mich—Bechard v. Bolton. 24 NW2d 
422, 316 Mich 1. 175 A L R 683 
Pa.—Cook v Serr, Com PL, 36 Erie 
Co 18—Gray bill v. Hassel, Com PI, 
61 Lane L Rev 461. 

66 C J. p 804 note 76. 

Encumbrances Justifying* rescission 

(1) Generally—Tandy v. Waesch, 
97 P. 69. 154 Cal. 108—66 CJ. P 804 
note 76 [a]. 

(2) Encroachments by buildings or 
parts thereof on land adjoining the 
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lots sold—Papal ia v Hartson, La. 
App. 52 So 2d 775—66 C.J. p 804 note 
76 [aj (6). 

(3) Violations of ordinances and 
restrictions —Lohmeyer v. Bower, 227 
P 2d 102, 170 Kan 442 

(4) Dedication of portions to public 
use—White v. Evans, 208 P.2d 922, 
120 Colo 200. 

(5) Pendency of condemnation pro¬ 
ceedings—Lansburgh v. Market St. 
Ry. Co, 220 P 2d 423, 98 Cal.App.2d 
426, 21 A.L R 2d 785. 

75. Puerto Rico —Martir ▼. Peres, S3 
Puerto Rico 676 
66 C J. p 804 note 80. 

78. Ill—Brel ie v. Klafter, 174 N.E 
882, 342 Ill 622. 

66 C.J. p 804 note 82. 

77. N Y.—Interborough Rapid Trans¬ 
it Co. v. Littlefield, 149 N Y S. 741, 
166 AppDiv 567, affirmed 113 N.E. 
1058, 218 N Y. 745. 

66 C J. p 804 note 83. 

78. Idaho.—Barney v. Curtis, 218 P. 
190, 37 Idaho 742. 

Iowa—Fitchner v. Walling, 279 N.W. 
417, 225 Iowa 8. 

Mechanics* liana against realty did 
i not constitute such a lien or encum- 
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before the offer of the purchaser to rescind, 79 or 
has not been removed before decree in the suit to 
rescind, 80 and that the vendor would not have re¬ 
moved it if the purchaser had been willing to com¬ 
plete the contract. 81 The mere existence of a mort¬ 
gage does not justify rescission of an installment 
contract where provision is made for discharge of 
the mortgage when the time for completion of the 
contract arrives. 82 Neither may the purchaser re¬ 
scind where the charge on the property is less than 
the unpaid purchase money and may be set up as a 
defense pro tanto in an action to recover therefor, 83 
especially where the vendor has consented to a dis¬ 
charge of the encumbrance out of purchase money 
unpaid, 84 or the contract gave the vendor that 
option; 86 but, as discussed supra § 157 b, the fact 
that the court might appropriate unpaid purchase 
money to remove the encumbrance is no defense 
to a bill for rescission on ground of its fraudulent 
concealment The purchaser cannot rescind where 
the encumbrance was placed on the property after 
the contract was made, and the purchaser was the 
responsible cause of it, 86 or where he took the risk 
of it; 87 but a purchaser who has agreed to as¬ 
sume a mortgage on the property may still rescind 
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if the mortgage indebtedness exceeds the amount 
stated in the contract, or is payable on different and 
more onerous terms. 88 

(4) Time of Failure or Defect 

At a general rule, the purchaser la not entitled to 
rescind because of defect of title or Inability of the 
vendor to convey before the time fixed by the contract 
for making a conveyance, unless the nature of the de¬ 
fect is such that the vendor cannot acquire title or 
cure the defect so as to be able to perform. 

The American decisions have uniformly held that, 
with respect to the purchaser’s right to rescind, the 
vendor cannot be placed in default for defect of 
title or inability to convey, by tender of performance 
by the purchaser and demand for performance by 
the vendor before the expiration of the time fixed by 
the contract for making a conveyance, 89 unless the 
nature of the defect is such that the vendor cannot 
acquire title 90 If the title is defective, or if the 
vendor has no title, at the time of entering into 
the contract, but such defects are cured at the 
time fixed for performance, 91 a rescission will not 
be permitted, especially where the purchaser is him¬ 
self m default, as discussed infra § 168. The fact 
that the vendor has since acquired title will not 


brance as would justify a rescission 
of a contract for purchase of realty 
by purchaser, since such liens were 
such as could have been satisfied out 
of purchase price and released when 
deal was closed— Guill v. Pugh, 223 
S W.2d 674, 311 Ky. 90 

79. Ga—Summer v Housed, 152 S E. 
260, 41 GaApp 207. 

66 C J. p 804 note 84% 

80. Va.—Garber v. Sutton, 31 S.E 
894. 96 Va. 469. 

81. NT.—Styles v. Blume, 33 N.T.S 
620, 12 Misc. 421. 

82. N.Y.—-Ellis v. Hoskins, 14 Johns. 
363. 

Mortgage to bo paid out of purchase 
money 

(1) The existence of a mortgage 
on the tract is no ground for rescis¬ 
sion, where the vendor's purpose was 
to pay a part of the purchase price 
to satisfy the encumbrance, and the 
holder of the mortgage was present 
and ready to execute a release on 
payment of the amount of his claim. 
—Martin ▼. Stone, 79 Mo.App. 309. 

(2) A purchaser may rescind where 
the amount due on a mortgage cover¬ 
ing the entire tract exceeds the 
amount due on the purchase price of 
the part of the tract sold and the ven¬ 
dor has failed to procure the re¬ 
lease of the mortgage as to the part 
sold and had applied only an inconsid¬ 
erable portion of the purchase price 
to reduction of the mortgage.—Tram¬ 
mel v. Kemler, 285 N.W. 196, 226 
Iowa 918. 


83. Iowa.—Trammel v. Kemler, su¬ 
pra 

66 C.J. p 805 note 88. 

84. Mass —Borden v. Borden. 6 Mass. 
67, 4 Am.D. 32. 

85. Wash —Edberg v George C 
Lemcke Co.. 251 P. 128, 141 Wash 
182 

86. Wash—Mayes v. Martell, 151 P 
247. 87 Wash. 105. 

66 C.J. p 804 note 77. 

87. N.Y —Urbis Realty Co. v. Globe 
Realty Co., 139 NS. 238, 235 N.Y. 
194. 

66 C.J. p 804 note 78. 

88. U.S.—Star Apartment Inc. ▼. 
Martin, C-AFla., 204 F.2d 829. 

Conn.—Rabinowitz v. Marcus, 123 A. 
21, 100 Conn. 86. 

88. Mich.—Walcrath Realty Co v 
Van Dyke. 248 N.W. 634, 263 Mich. 
316. 

N M —Montgomery v. First Mortg 
Co., 29 P.2d 331. 88 N M 148 
N.D—Werth v. Wilier, 250 NW. 543. 

64 ND. 119. 109 A.LH. 236. 

Or.—Hill ▼. Doerfler, 47 P.2d 260, 150 
Or. 628. 

Wash.—Gillmore v. Green, 235 P.2d 
998, 89 Wash 2d 431—Erckenbrack 
v. Jenkins, 204 P.2d 831, 38 Wash.2d 
126. 

66 C.J. p 805 note 93. 

Rule in England and Canada see 66 

C. J. p 807 notes 24-36. 

90. US —Bernard Realty Co. v. U. S. 

D. C.Wls., 92 F.Supp. 805, reversed 
on other grounds, C.A., 188 F.2d 
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861, certiorari denied 72 S Ct. 63. 
342 US 829. 96 L Ed 627. 

Me —Depositors Trust Co. v. Bruneau, 
66 A 2d 86, 144 Me. 142 
N.D—Werth v. Wilier, 230 NW. 643. 

64 ND 119, 109 AIR 236. 

Wash —Gillmore v. Green. 235 P 2d 
998. 39 Wash.2d 431—Erckenbrack 
v. Jenkins, 204 P2d 831, 33 Wash 
2d 126. 

66 C J. p 806 note 94. 

Taking of laud by commonwealth 

That commonwealth might aban¬ 
don land taken is contingency too re¬ 
mote to be considered in suit to can¬ 
cel bond for deed on theory vendor 
was now unable to convey—Gillis v 
Bonelll-Adams Co., 187 NJD. 535, 284 
Mass 176. 

91. Me —Depositors Trust Co. v. 

Bruneau, 66 A 2d 86, 144 Me 142. 
Wash —Gillmore v. Green, 235 P 2d 
998, 89 Wash.2d 431—Erckenbrack 
v. Jenkins, 204 P.2d 831, 33 Wash 
2d 126. 

66 C.J. p 805 note 95. 

R e mo vable encroachments 

Where contract for sale of real es¬ 
tate contained covenant that build¬ 
ings on premises were all within 
boundary lines of property as describ¬ 
ed in deed and that there were no en¬ 
croachments on property, purchaser 
had no right to rescind in advance 
because of encroachments which 
could be and were removed without 
making property less desirable be¬ 
fore coming of day fixed for passage 
of title.—De Felice v. Peace, 30 A.2d 
321, 13 N.J.Super. 236. 
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avail him to defeat a previously filed action to re- 
scind. 92 

Where time is of essence of contract . As dis¬ 
cussed infra § 220, if time is of the essence of the 
contract, the title must be perfected at the time fixed 
for performance by execution and delivery of the 
deed, and if it has not been perfected at that time 
the purchaser may rescind; 92 nor can the purchas¬ 
er's right to rescind on failure of vendor to offer 
complete performance at the appointed time be de¬ 
feated by subsequent tender of a deed at the trial, 94 
or by the fact that the vendor could have conveyed 
good title at the time the contract was made. 95 
While the vendor on demand for a deed is entitled 
to a reasonable time in which to prepare and deliver 
it 9 he is not entitled to a reasonable time after the 
time fixed for performance in which to perfect and 
make a good title, 96 and this is so notwithstanding 
a provision m the contract that the vendor should 
have a reasonable time in which to obviate objec¬ 
tions to the title 97 Where a purchaser, entitled to 
immediate performance, waives such right to allow 
the vendor time to clear title, he is not bound to wait 
more than a reasonable time 98 

Where time not of essence. As discussed infra § 
219, where no time for performance is fixed or 
where time is not of the essence of the contract, 
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the vendor is ordinarily entitled to a reasonable time 
in which to perfect his title, and a delay within rea¬ 
sonable limits does not generally impair his rights. 
In such case the purchaser may not rescind before 
the expiration of the reasonable time allowed by 
law, 99 especially, as discussed infra subdivision a 
(5) of this section, where the purchaser is in pos¬ 
session; nor may he rescind if the vendor is able 
to convey good title before the purchaser discovers 
the defect, 1 or when the purchase money is ten¬ 
dered, 2 or before any demand for title is made, 2 or at 
any time before notice of election to rescind is 
given, 4 or at any time before suit to rescind is com¬ 
menced, 6 or before a suit to recover damages is 
changed by amendment into a suit for rescission, 6 
or before 7 or during 8 the trial of a suit or cross 
bill by the purchaser to rescind the contract, or be¬ 
fore final decree, 9 provided there has been no un¬ 
necessary delay, 10 or disturbance of the vendee in 
the enjoyment of his rights, 11 or fraud on the part 
of the vendor 12 by which injury accrues to the pur¬ 
chaser, 13 unless the purchaser fails to give a reason¬ 
able time to the vendor to make good his representa¬ 
tions, where the circumstances in equity require 
it; 14 and it has been held that even in case of in¬ 
jury caused by delay in making good the title, a 
rescission will not ordinarily be granted if compen¬ 
sation can be made therefor. 15 


91 La—St Landry Oil & Gas Com¬ 
pany. Inc v Neal, 118 So 24, 166 
La. 799—Gordon v. Algiers Securi¬ 
ties, App, 153 So 364 

93. Fla—Reese v. Levin, 168 So 851, 
124 Fla 96 

N J —Brinn v Mennen Co , 68 A 2d 
879. 6 N J Super 582, affirmed 73 
A.2d 541, 4 N J 610. 

66 C J p 805 note 98 

94^ Tex—Ross v Haynes. Civ App, 
196 SW 364. 

96. Mass—Kares v Covell, 62 NE 
244, 180 Mass 206, 91 Am.S.R. 271 

90. Wash —-Walsh v Col\ in, 101 P. 
1085, 53 Wash 309, 314 

66 C J. p 806 note 2. 

97. Iowa.—Primm v Wise & Stern, 
102 NW. 427, 126 Iowa 528 

98. Fla—Reese v. Lei in. 168 So 851. 
124 Fla. 96 

99. Iowa—Sharp v. Bremer, 185 N 
W. 449, 192 Iowa 797. 

66 C J. p 806 note 6. 

L Tex—Hill v. Hoeldtke, 142 SW 
871. 104 Tex. 594, 40 LRA.NS. 
672. 

Ark—Elliott v. Hogue, 168 S.W. 
1097, 113 Ark. 599. 

Cal.—Hanson v. Fox, 99 P. 489, 155 
Cal. 106, 20 L.R.A..N S.. 338. 132 
Am.S.R. 72. 

a Ala.—-Evans v. Bolling, 5 Ala. 550. 

91 71 


Iowa.—Allen v Adams, 143 NW. 1092, 
162 Iowa 300 

4. Iowa—Allen v. Adams, supra. 

5. Miss—Jenkins v. Whitehead, 15 
Miss 577. 

Tex —Adams v. Hill, Civ.App . 149 S. 
W 349 

6. Wash —Morris v. Columbia Canal 
Co. 135 P 238, 239, 75 Wash. 483 

66 C J p 806 note 13 

7. Kan —Bell v Sternberg, 36 P. 
1058. 53 Kan 571. 

66 C J. p 806 note 14. 
a US—Kimball v. West, Mo, 15 
Wall., US. 377, 21 LEd 95. 

66 C J p 806 note 15 

9. N Y.—Weinheimer v. Ross, 99 N 
E 145, 205 NY 518, reargument 
denied 99 NE 1119, 206 N.Y. 682. 

66 C J. p 806 note 16. 

10. Fla—Reese v. Levin, 168 So. 851. 
124 Fla. 96 

66 C J p 806 note 17. 

Delay held unreasonable 

(1) Where vendor was to obtain 
a modification or cancellation of re¬ 
strictive covenant on certain parcels 
of land within three weeks from date 
of contract and purchaser gave three 
extensions of one week each, modifi¬ 
cation obtained by vendor more than 
a month after the last extended date 
was not performance within a reason¬ 
able time and purchaser was entitled 
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to cancellation of contract —8illur 
Realty Corp v. Llrco Realty Corp.. 
128 N Y S 2d 800. 205 Misc. 720. 

(2) Where purchaser executed pur¬ 
chase contract May 2, 1949, and title 
report showing condition of title was 
submitted May 3, 1949, but title had 
numerous defects and policy of title 
insurance was not available until 
Nov. 7, 1949. vendors had not perfect¬ 
ed title within reasonable time con¬ 
templated by purchase contract and 
purchaser was entitled to terminate it 
and to return of payment on purchase 
price—Peplinski v. Campbell, 226 P. 
2d 211, 37 Wash 2d 857. 

11. La—St Landry Oil & Gas Co. 
v. Neal. 118 So. 24. 166 La. 799. 

12. Ala.—Meeks v Garner, 8 So. 378, 
93 Ala. 17, 11 LRA. 196. 

66 C J. p 807 note 19. 

Failure of purchaser to act promptly 
after discovery of fraud see infra 8 
171 b. 

13. Ky.—Daniel v. Smythe, 5 B.Mon. 
347. 

14. N.Y.—Schiller v. Diets, 83 N.Y. 
300—Whitney v. Crouch, 173 N.Y. 
S. 729, 105 Misc. 268. 

Necessity of reasonable notice and 
time for performance generally see 
Infra 8 172 b. 

10. U.S.—Kimball v. West, Mo., 15 
Walt 377, 21 L.Ed. 96* 
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(5) Effect of Purchaser's Possession 

Where the purchaser It In possession under an 
executory contract not purporting to convey title In 
pradsentl he may not, according to some, but not all, 
authorities, rescind on the sole ground of defect In, or 
failure of, title. 

As discussed infra subdivision b of this section, 
a purchaser in possession under an executed con¬ 
tract of sale or under a deed with covenants of war¬ 
ranty may not rescind in the absence of fraud, but 
must rely on his covenants; but where no deed has 
been executed, and the contract does not purport to 
convey title, in praesenti, and the purchaser is in 
possession under a mere equitable title, as a bond 
or covenant to convey, he may rescind, in some ju¬ 
risdictions, on the sole ground of defect in, or fail¬ 
ure of, title ; 18 but in other jurisdictions, a purchaser 
in possession under an executory contract may not 
rescind for defect in, or failure of title, without 
showing paramount outstanding title and proving 
facts authorizing equitable interference with the 
carrying out of the contract as made, 17 as, for ex¬ 
ample, fraud, 18 or the insolvency of the vendor, 
rendering futile any claim against him on account 
of improvements placed on the property by the 
vendee, or on account of payments made toward 
the purchase price. 19 A purchaser in possession 


who may not rescind on ground of defect in, or 
failure of, title, a fortiori may not rescind because 
the conveyance was not made at the stipulated 
time, 20 or because the bond for title contained no 
provision that he should have possession. 21 

b. Executed Contracts 

Generally speaking, where the purchaser la In pos¬ 
session under a conveyance with covenants of war¬ 
ranty, he is not entitled to rescind for failure of, or de¬ 
fect In, the title, at least so long as he remains In un¬ 
disturbed possession and Is not evicted. 

Where the purchaser enters into possession under 
a contract executed by a conveyance with covenants 
of warranty, he is not entitled to rescind for failure 
of title in the vendor or for defect in the title, 22 
at least in the absence of other grounds for rescis¬ 
sion, such as fraud, 23 or insolvency of the vendor, 24 
especially where he knew of the defects before the 
conveyance, 25 or delayed taking action until after 
the vendor had perfected his title, 28 or has refused 
the vendor’s offer to correct any mistake he had 
made in the conveyance 27 His remedy is in an 
action at law on the covenants. 28 The rule applies 
to a purchaser who is kept out of possession for a 
time by the vendor’s fraud, but who afterward takes 
possession under his deed; 29 but it does not apply 


16. Tenn—Topp v. White. 12 Helsk 

165—Buchanan v Alwell, 8 

Humphr. 516. 

17. Ga.-Mathis v. Crowley, 92 SE 
213, 146 Ga 749 

66 C J. p 808 note 47. 

Time not of eiioueo 
Where purchasers went into pos¬ 
session and collected rents and profits 
and continued to do so, making no 
offer to account therefor, failure of 
vendor's heirs to make marketable 
title at time designated in contract 
did not entitle purchasers tc enforce 
rescission where time was not made 
of the essence and vendor's heirs of¬ 
fered to cure any defects and perfect 
title and upon so doing to tender 
deed together with abstract—-Kessler 
v. Kerr, 43 P.2d 616, 150 Or 447. 
Honest effort to perfect title 
Equity should not declare rescis¬ 
sion of land contract so long as par¬ 
ties are negotiating in good faith and 
making honest effort to perfect and 
transfer marketable title, especially 
when purchasers remain In posses¬ 
sion.—Kessler v. Kerr, supra. 

1& Ala —Burkett v. Munford, 70 Ala. 
423. 

Ga—Black v. Walker, 26 S.E. 477, 98 
Ga. 31. 

Fraud and misrepresentations gener¬ 
ally see infra fi 157 b. 

19. Ala—Burkett v. Munford, 70 Ala 
423. 


Ga—Black v. Walker, 26 SE. 477, 98 
Ga 31. 

Insolvency of vendor generally see 
infra S 166 

20. Ky —Spicer v Jones, 1 S W. 810. 
8KyL 419. 

66 C J. p 808 note 50. 

21. Or—Dunlap v. Lewis, 130 P. 973, 
64 Or. 482. 

22. US—Carter Coal Co v. Litz, I> 
CVa, 64 FSupp 115, affirmed, CC 
A, 140 F 2d 934 

FJa—Johnson v. Green, Fla, 64 So 2d 
44—Hill v. Kennedy, 149 So. 659, 
111 Fla. 626. 

Ky—Fields v. Cornett, 70 SW2d 954, 
254 Ky 35. 

Pa —Mayes v. Brown, Com PI, 3 Ly¬ 
coming 127, exceptions dismissed 3 
Lycoming 232. 

Tenn.—Croft v. Gentry. 232 S W.2d 
424, 33 Tenn App 595 
Tex—Wort hen v. Peoples Loan & 
Homestead Co., Civ.App., 150 S.W.2d 
830. 

66 C.J. p 809 note 66. 

Public road on premises 
Presence of a public road on prem¬ 
ises is not such an incumbrance or 
easement as will justify purchaser to 
cancel his contract—Wood v. Evan- 
itzsky, 79 A.2d 213, 168 Pa.Super. 
484, reversed on other grounds 95 A. 
2d 24. 369 Pa. 123. 

Covenant to remove specific enoum- 



1ea«»e from specific outstanding in¬ 
cumbrance is collateral to conveyance 
and for breach of such a covenant 
remedy is action for damages and not 
for rescission—Bristow v. City Inv 
Co . Tex Civ App , 110 S W.2d 1222. er¬ 
ror dismissed 

23. US —Carter Coal Co v. Litz, D 
CVa. 54 FSupp 115, affirmed. CC 
A.. 140 F 2d 934 

Fla.—Johnson v Green. 54 So 2d 44 
Ky —Fields v. Cornett, 70 S W 2d 
954, 254 Ky 35 

Tenn—Croft v. Gentry. 332 S.W2d 
424. 33 Tenn.App. 595. 

Fraud as ground of rescission gen¬ 
erally see infra 9 157 b. 

24. Ky—Fields v Cornett, 70 SW. 
2d 954, 254 Ky. 35. 

Tenn—Croft v Gentry. 232 SW.2d 
424, 33 Tenn App 595. 

Insolvency as ground of rescission 
generally see infra 9 166. 

26. Ky—Bussell v Handy, 69 SW 
320, 22 Ky L. 933 
66 C.J. p 809 note 69 

26. La—Herring v. Price, App, 4 
So 2d 17. 

27. Ky—Bryant v. Green, 235 SW 
10, 193 Ky 139 

28. U.S.—Carter Coal Co v. Litz. D 
C.Va, 64 F.Supp. 115, affirmed, CC. 
A., 140 F.2d 934. 

Fla—Johnson v Green, 54 So.2d 44. 
66 C J. p 809 notes 65-70 

29. Iowa.—Wilson v. Irish, 17 N W. 
511, 62 Iowa 260. 


Covenant by grantor to procure re- 
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to a purchaser who has taken possession under a 
deed offered by the vendor, objected to by the pur¬ 
chaser, on condition, never performed, that the 
vendor would furnish a deed acceptable to him, 30 
or to a purchaser to whom the vendor has never 
delivered possession. 31 A fortiori the purchaser in 
an executed contract for the sale of land will not be 
permitted to rescind for defect of title where the 
defect is cured before trial, 32 or during the hear¬ 
ing, 33 or at or before the date of final decree. 34 

Eviction of purchaser. The general rule is that, 
if the vendee m possession under an executed con¬ 
tract is afterward evicted, 35 or potentially evicted, 30 
by one who holds title paramount to that of the 
vendor, he is entitled to rescind, but not where he 
remains in undisturbed possession, 37 or where the 
acts adverse to the purchaser’s title do not constitute 
an eviction; 38 but it has been held to the contrary 
that an outstanding paramount title rendering it 
legally certain that the vendor has no title gives the 
vendee a right to rescind even though there has 
been no actual eviction. 30 

Quitclaim or special zvarranty deed. Where the 
purchaser takes from the vendor a quitclaim deed, 
he is not entitled to rescind for defect m, or failure 
of, title, in the absence of fraud, misrepresentation, 
or mutual mistake. 40 So, where there is a special 
warranty against a designated claim, a loss of land 


by a different claim is no ground for rescission of 
the contract 41 

§ 162. -Deficiency in Quantity 

A material deficiency in the quantity of land con¬ 
veyed as compared with the quantity contracted for is 
ordinarily a ground for rescission. 

The purchaser may rescind where there is a ma¬ 
terial deficiency in the quantity of land contracted 
for, 42 even though the contract identifies the land 
by name or street number. 43 It has been held that 
the purchaser cannot be deprived of his right to re¬ 
scind by a subsequent offer of the vendor to make 
up the deficiency, 44 or even by the fact that the 
deficiency may be acquired for a nominal sum; 45 
but it has also been held that an offer made in good 
faith to make good the deficiency bars rescission, 46 
and that a vendor, who cannot make his offer good 
immediately, should be given reasonable opportunity 
to do so 47 Except under circumstances where de¬ 
ficiency is not in itself ground for rescission, it is 
not material that there was no fraud on the part of 
the vendor, 48 nor is it a defense that a similar error 
was made in the conveyance to the vendor. 40 The 
rule allowing rescission for deficiency does not ap¬ 
ply where the deficiency is not material, and is not 
such as to affect the enjoyment of the land con¬ 
tracted for, 50 or where an adjustment of the price 


30. Iowa—Dickerson v. Morse, 212 
NW 933. 203 Ioua 480 

31. Philippine—Addison v. Felix, 38 
Philippine 401. 

32. V S—Kimball v West, Mo, 13 
Wall 377 21 LEd 95 

66 C J p 809 note 75 

33. Ky—Buford v. Guthrie, 14 Bush 
690 

34. Miss—Davidson v. Moss, 6 Miss 
673 

Tenn —McElya ▼. Hill, 69 SW. 1025. 
105 Tenn 319 

35. Va—Max Meadows Band etc. 
Co v Brady, 22 S E 845, 92 Va 
71 

66 C J. p 810 note 78. 

36. Judgment for holders of para¬ 
mount title 

Where purchasers from church 
(rave church notice to defend pur¬ 
chasers' title in action for land by 
heirs of testator contending that de¬ 
vise to church was invalid under stat¬ 
ute, and Court of Appeals rendered 
Anal judgment for heirs, there was 
a>t least a potential eviction of pur¬ 
chasers, as respects u hether pur¬ 
chasers were entitled to rescission of 
contract of sale—Wiman v First 
Christian Church of Mayfield, 117 S 
W.2d 989, 273 Ky. 821. 

37* Idaho.—Corpus juris olted la 


Metzker v Lowther, 204 P.2d 1025. 
1033. 69 Idaho 155 

Tenn—Croft v Gentry, 232 SW2d 
424. 33 TennApp 595 
Tex —Worthen v. Peoples Loan & 
Homestead Co, CivApp, 150 S.W 
2d 830 

66 C J p 810 note 79. 

38. Ky—Vaughn v Wells, 203 SW 
191. 180 Ky 485 

66 C J p 810 note 80 

39. La—Hausler v Xuccio, 39 So 2d 
731, 214 La. 1069—Carroll v Boo- 
sahda. App, 51 So 2d 836—Greer 
v Sumnev, App, 41 So 2d 526 

66 C.J p 810 note 81. 

40. Ill —Botsford v. Wilson, 75 Ill 

132 

66 C J p 810 note 82 

41. Ky —Terrill v. Herron, 4 J.J 
Marsh 519. 

42. Okl.—Wallace v. Smith, 240 P 2d 
799, 205 Okl. 557. 

66 C J p 810 note 85. 

Description held not collateral 

In purchasers' action against the 
vendor to rescind a written contract 
for the purchase of certain described 
lands and to recover cash advanced to 
vendor on ground that vendor was un¬ 
able to comply with the contract as 
to part of the land and on ground 
that title was not clear and valid as 
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i required by the contract, the mistake 
in the description of part of the land 
was not “collateral'* to the matter of 
the number of acres sold, as respects 
right to rescind—Parker v. Mouse, 
84 P 2d 941, 148 Kan. 643 

43. NY —Raben v Risnikoff, 88 NY. 
S 470. 95 App Div 68 

Pa—Margolin v Slowik, 17 Pa.Dist. 
108. 

44. Ind—Yost v. Shaffer, 3 Ind. 331, 
56 Am D 509. 

45. Okl —Wallace v Smith, 240 P.2d 
799. 205 Okl 557. 

46. Colo —Livings V. Tyo, 253 P 385, 
81 Colo. 58 

Mich—Hatha wav v Hudson, 239 N. 
W. 859, 256 Mich 694. 

47. Mich—Hathaway v. Hudson, su¬ 
pra. 

48. N.H—Newton v. Tolies, 19 A. 
1092, 66 NH. 136, 49 AmSR. 693. 9 
L R A. 60 

49. La.—Colas v. Donaldson, 1 La. 
App. 389. 

50l Mich—Harris ▼. Axline, 86 N. 

W.2d 154, 323 Mich. 585 
N.J.—Burns Trading Corp. v. Blue 
Front Market, 85 A.2d 320, 17 N.J. 
Super. 61. 

Or.—Schuler ▼. Humphrey, 257 P.2d 
866, 198 Or. 458. 

66 C.J. p 810 note 94. 
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on the basis of actual acreage will accord full equity 
to both parties, 61 or where the deed conveys a tract of 
land by metes and bounds, containing so many acres 
more or less, but without covenant warranting the 
acreage, 62 or where the deed correctly describes the 
property by metes and bounds, and the true bound¬ 
aries were accurately pointed out to the purchaser 
before consummation of the sale, 63 or where the 
land was sold by metes and bounds and the acreage 
involved was not stated in the contract relied on, 64 
or where the agreement does not purport accurately 
to define the land but is only an approximation and 
the deficiency is not material, 66 or where, in the 
absence of fraud, the deed states the size and con¬ 
tents approximately, 66 or the purchaser accepts the 
vendor’s statement as to contents and the sale is 
made on that basis and there is no fraud, 67 or where 
the deficiency results from a condemnation of part 
of the land after the purchaser has gone into posses¬ 
sion, 68 or where there is proof of acts of the pur¬ 
chaser amounting to waiver, under the rules dis¬ 
cussed infra § 174. 

§ 163. -Neglect or Refusal to Convey 

Neglect or refusal of the vendor to convey consti¬ 
tutes a ground of rescission by the purchaser. 

The vendor’s neglect or refusal to convey title at 
the time fixed by the contract constitutes a breach of 
the agreement to convey which entitles the purchas¬ 
er to rescind 59 on the ground of complete failure 
of consideration, 60 provided all the conditions pre¬ 
cedent to rescission by the purchaser, as discussed 
infra §§ 167-170, are present; but where the con¬ 
tract for the purchase of an entire tract provides 
for conveyances of acreage plots on payment of 
so much per acre, a refusal to convey a plot on 


tender of its acreage price does not entitle the pur¬ 
chaser to rescind the purchase of the entire tract 
and demand return of deposit thereon. 61 

§ 164. -Conveyance to Third Person 

It Is generally held that a conveyance by the vendor 
to a third person not In recognition of the purchaser's 
rights under an executory contract of sale constitutes 
a ground of rescission by the purchaser, but the rule 
is otherwise In some Jurisdictions, at least where the 
vendor has not put it out of his power to repurchase 
before the time for performance of the original contract. 

A conveyance of property by the vendor to a 
third person who has notice of its previous sale and 
conveyance to another is a nullity, and is no ground 
for rescission of the first conveyance by the original 
purchaser. 62 However, a conveyance by the vendor 
to a third person not in recognition of the purchas¬ 
er’s rights under an executory contract of sale is, 
if valid, regarded in most jurisdictions as a breach 
of the contract, and entitles the purchaser to re¬ 
scind on the theory that the vendor has voluntarily 
disabled himself from performing 63 but it is held 
in some jurisdictions that, in the absence of cir¬ 
cumstances indicating an intention by the vendor 
to repudiate, a sale which does not put it out of 
the vendor’s power to repurchase before the time 
for performance of the original contract does not 
give the purchaser an immediate right to rescind, 64 
especially if the conveyance is made after the pur¬ 
chaser’s default in payment of the purchase price, 66 
although if the sale is such an invasion and impair¬ 
ment of the purchaser’s rights as to amount to a 
repudiation of the contract, the purchaser may re¬ 
scind 66 The rule authorizing a rescission applies 
where the vendor permits a certificate of purchase 
of the property at a judicial sale to ripen into title, 67 


51. Mich.—Harris v. Axline, 36 N.W. 
2d 164. 323 Mich. 686. 

66 C J. p 811 note 95. 

Abatement from price for deficiency 
see infra | 266. 

52. Ga.—-Dorsett v. Roberds, 168 S E. 
236. 172 Ga. 546. 

53. Wash—Hegberg v. Tripp, 169 P. 
822, 99 Wash. 298. 

64. Acreage mentioned in deposit re¬ 
ceipt 

Where land was sold by metes and 
bounds and acreage involved was not 
stated in contract, and property con¬ 
tained approximately 3.5 acres, pur¬ 
chasers were not entitled to rescis¬ 
sion, even though deposit slip receipt 
stated that property was of approx¬ 
imately four acres—Quindt v. Kil¬ 
patrick, 216 P.2d 481. 96 Cal.App.2d 
824. 

55. N.J.—Burns Trading Corp. v. | 


Blue Front Market, 85 A.2d 320, 17 
N.J Super. 61. 

56. Ga —-Williams v Smith Bros., 69 
S.E. 480, 135 Ga. 335. 

57. Ga.—Tallent v. Crim, 90 S.E. 742, 
19 Ga.App. 16. 

58 Or.—Hill v. Doerfler, 47 P.2d 260, 
150 Or 628. 

59. Tex.—Fidelity Savings A Trust 
Co. v. Grice. Civ.App., 62 S.W.2d 
635. error dismissed. 

66 C J. p 811 note 5. 

Impossibility of performance by ven¬ 
dor see infra J 165. 

Waiver by purchaser of right to re¬ 
scind see infra | 174. 

6a Fla.—Savage v. Horne, 81 So. 2d 
477, 159 Fla. 801. 

Failure of consideration generally as 
ground of rescission see supra | 
159. 

61. Cal.—Rosenthal v. Silveira, 184 
P. 58, 42 Cal.App 637. 
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62. Ind—Harrington v. Finney, 22 
Ind. 340. 

Mich.—Kreibich v. Marts, 78 N.W 
124, 119 Mich. 343. 

63. Ind —Johann Realty Corporation 
v. Kirkpatrick. 189 N.E. 843, 99 Ind. 
App. 70. 

66 C.J. p 811 note 9. 

Rescission of executed contracts for 
failure of title see supra 9 161. 

Waiver of right to rescind because 
of conveyance to third person see 
infra 8 174. 

64. Cal.—Thayer v. Magill, 55 P.2d 
1272, 13 Cal App 2d 21. 

66 C.J. p 811 note 10 

65. Cal.—Joyce v. Shafer, 32 P. 820, 
97 Cal. 835. 

6a Cal.—Kerr v. Reed. 202 P. 142. 
187 Cal. 409. 

66 C.J. p 811 note 12. 

67. Iowa.—New combe v Ogden Plow 
Co., 95 N.W. 174, 120 Iowa 570. 
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except in the jurisdictions where no repudiation of 
the contract is implied thereby ; 68 or where the ven¬ 
dor has suffered foreclosure of his equity in the 
land; 69 but the purchaser has no grounds for 
rescission where the vendor conveys to a third per¬ 
son by a void conveyance, 70 or subject to the con¬ 
tract purchaser’s rights, 71 or subsequently to the 
recording of the purchaser’s contract; 72 or where 
the vendor, before the time when he must convey, 
has reacquired title. 73 The purchaser is not entitled 
to rescission where the vendor leases the property 
beyond the time when, under the contract, the pur¬ 
chaser is entitled to possession, if the purchaser, at 
the time of making the lease, is already in posses¬ 
sion. 74 

§ 165. -Impossibility, Inconvenience, or 

Difficulty of Performance 

The purchaser Is not entitled to rescind because It 
Is impossible or inconvenient for him to perform, but 
he may as a general rule rescind on the ground of im¬ 
possibility of performance on the part of the vendor. 

Impossibility of performance by the purchaser 
furnishes him no ground for rescission in the ab¬ 
sence of fraud or concealment of facts, 75 as, for 
example, where the purchaser is unable to raise 
funds to pay the purchase price. 76 A fortiori, a 
purchaser may not rescind because the purchase at 
the price agreed on was a poor investment, 77 or 
because his copurchascr has died, 76 or because the 
object of the purchase has been defeated by restric¬ 
tions for which the vendor is not legally responsi¬ 
ble. 79 On the other hand, however, impossibility of 


performance by the vendor, for which no provision 
is made in the contract, does not excuse his failure 
to perform, or bar the purchaser's right to re¬ 
scind, 80 unless due to the purchaser’s own default, 81 
or unless, considering the nature and language of 
the contract and the act to be performed, the vendor 
is not legally responsible therefor, 82 or unless the 
impossibility of the vendor’s performance is excus¬ 
able and of short duration, 83 in which cases the 
purchaser may not rescind. If, however, the im¬ 
possibility persists for a sufficient length of time to 
go to the essence of the contract, the vendee is 
justified in rescinding. 84 

§ 166. -Insolvency of Vendor 

In a proper case, insolvency of the vendor consti¬ 
tutes a ground for rescission by the purchaser. 

Insolvency of the vendor entitles the purchaser 
to rescission for failure of, or a material defect 
in, title where the contract has been executed by 
conveyance of the land, 85 or where the transaction 
was a conditional sale with right to repurchase re¬ 
served to the vendor, without delivery of possession 
to the purchaser, 86 or where a judgment at law on 
the purchase-money notes has been obtained, 87 or 
the \endor has given a bond for title and is in pos¬ 
session of the purchase-money notes, 88 or where the 
vendor, after sale and before transfer of title, mort¬ 
gages the land, 89 or where the vendor has only 
equitable title and the purchaser is without security 
for its being perfected. 90 In case of an executed 
contract, if there is a failure of title and the ven¬ 
dor is insolvent, the purchaser is, according to 


68. Cal —Latimer v. Capay Valley 
Land Co. 70 P 82. 137 Cal 286. 

66 C J. p 811 note 14 
68 . N.Y.—Giarratano v. Mcllwain. 
214 N.T.S. 582. 216 App Div. 644. 

70. N C —Clanton v. Burges. 17 N.C. 
13. 

71. ND—Johnston Farm Inv. Co. v. 
Huff, 204 N W 333. 52 N D 589. 

66 C.J p 812 note 19. 

72. Neb—Hoock v. Bowman. 60 N. 
W. 391. 42 Neb 87. 

73. Mich —Jaerling v. Longsdorf. 
236 NW. 862. 254 Mich 558 

74. Minn —Stadelmann v. Booth- 
royd, 212 N.W. 908. 170 Minn 430 

66 C J. p 812 note 17. 

76. R.I.—Smith Granite Co v. New- 
all. 47 A. 97. 22 R.I. 220. 47 A. 596. 
22 R.I. 803. 

7®». N.J.—Karlin ▼. Mora. 63 A.2d 
531. 1 N.J. 836. 

66 C.J. p 812 note 24. 

W- La.—Pine Hills v. Lehmann. 126 
So. 209. 169 La. 838. 

Mich.—L&padat v. Copeland, 197 N. 
W. 647, 226 Mich. 329. j 


78. Pa —Hunter v Lewis. 82 A. 1100. 
234 Pa. 134 

78. Wis—Kend v Crestwood Realty 
Co.. 246 NW. 311, 210 Wis. 239. 
66 C J. p 812 note 32 

80. Cal—Cabrera v Payne. 103 P. 
176, 10 Cal App. 675 

66 C.J p 812 note 25. 

81. Pa—McClen&chan v. Malls. 164 
A. 780. 310 Pa. 99 

82. N Y —Buffalo, etc.. Land Co v. 
Bellevue Land. etc. Co.. 59 NE 5, 
165 N.Y. 247. 51 LRA. 951 

66 CJ p 812 note 27. 

83. Cal —Wilson v. Beazley, 199 P. 
772. 186 Cal. 437. 

Pa—Frechie v. Boyd, 100 Pa Super. 
653. 

84. Cal—Milton Realty Co. v But¬ 
terfield, 262 P. 419, 87 Cal App. 772. 

Pa.—Frechie v. Boyd, 100 Pa Super. 
553—Gray v. Hatch, Com.PL, 31 
Del Co. 356. 

One day 

Words “possession to be given at 
act of sale” incorporated in agree¬ 
ment for purchase and sale of realty 
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at instance of a purchaser meant 
that at very moment of execution of 
formal act of sale physical and cor¬ 
poreal possession of realty would be 
forthcoming to purchaser, and when 
vendors were unable to give posses¬ 
sion of realty until the following day 
purchaser was entitled to recede from 
the agreement and refuse to pay for 
the realty and to recover stipulated 
damages—Matthews v. Gan bier. La. 
App , 49 So 2d 774 

85. Tenn —Matthews v. Crowder, 69 
S W. 779. Ill Tenn 737. 

66 C J. p 815 note 64 

86. Ala.—Pearson ▼. Seay. 35 Ala. 
612 

87. Ala.—Walton v. Bonham, 24 Ala. 
513 

Mo—Barton's Adm’rs v. Rector. 7 
Mo. 524. 

88 Ga.—McManus v. Cook, 69 Ga. 
485. 

88. Mass.—Siglln v. Frost, 53 NJDL 
820. 173 Mass 284. 

98 S.C—Huson v. Anderson, 9 RC. 
£q. 164. 
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one view, entitled to rescind, although he has not 
been evicted, 91 but there is also authority to the 
contrary , 92 

Where a contract for the sale of land has been 
so far executed that a valid title to the land has 
been conveyed to the purchaser, breach of a cove¬ 
nant in the deed to deliver possession of the premises 
on a specified day and the insolvency of one of the 
grantors are insufficient to warrant a rescission. 93 
A purchaser is not entitled to relief m equity where 
insolvency of the vendor has not been proved and 
where it appears that he is able and willing to 
rectify the mistake on which the purchaser bases 
his plea for relief. 94 

Effect of purchaser's knorvlcdge of defect . It has 
been held that knowledge of an encumbrance at the 
time of purchase will bar rescission after insolvency 
of the vendor where the purchaser has been let into 
possession under a deed, 95 especially where there 
has been no eviction and it does not appear that 
equality of division among the vendor's creditors 
will require that he shall surrender the property. 96 
but knowledge of an encumbrance will not bar the 
purchaser's rescission after insolvency of the vendor 
and sale of the land to satisfy the encumbrance. 97 

§ 167. Conditions Precedent to Exercise of 
Right 

As will be discussed in the sections immediately 


following, a purchaser seeking rescission must satis¬ 
fy the conditions precedent to the exercise of that 
right. Thus, the purchaser must generally, and sub¬ 
ject to various qualifications, not be in default, as 
discussed infra § 168, have performed or tendered 
performance and demanded performance by the 
vendor, as discussed infra § 169, and have placed 
the vendor in statu quo, as discussed infra § 170. 

Examme Pocket Parts for later cases. 

§ 168. -Purchaser Must Not Be in De¬ 

fault 

Where the vendee la In default he le ordinarily not 
entitled to rescind, unless htf can Justify his default on 
the basis of the vendor’s prior default or unless his 
ground for rescission is fraud and misrepresentation. 

If the vendee is in default he is ordinarily not 
entitled to rescind 98 because of the vendor's alleged 
breach, 99 especially where such default makes it 
impossible for the vendor to perform. 1 Even where 
the impossibility of the vendor's performance is due 
to the vendor's default, the purchaser cannot himself 
rescind if he was the first m default. 2 However, a 
purchaser in default may rescind where he justifies 
his own default by the vendor’s prior default, 3 or 
where his default was waived by the vendor, 4 or 
where he seeks rescission on the ground of fraud or 
misrepresentation, 5 or where he was lulled into a 
sense of security by the vendor’s acts indicating a 


9L Tenn—Matthews v Crowder, 69 
S W. 779, 111 Tenn. 737. 

98. Miss — Latham v. Morgan & 
Fitz, 1 Sm & M Ch 611. 

66 C J p 815 note 71. 

93. Wis.—Topping v. Parish, 71 N 
W. 367, 96 Wis. 378. 

94. NY— Jacobs v Morrison, 32 N 
E 652, 136 N Y. 101 

66 C.J. p 815 note 73. 

95. Tenn —Perkins v. Williams, 5 
Coldw. 512. 

66 C J. p 815 note 74. 

96. Ky—Rawlins v. Timberlake, 6 
T B Mon 225. 

97. Mo—Barton’s Adm’r v. Rector, 
7 Mo. 524. 

98. US —Dastrup v. Smuin, C.A. 
Utah, 179 F 2d 860. 

Iowa—Fitchner v. Walling, 279 N. 
W. 417, 225 Iowa 8. 

La.—Di Cristina v. Weiser, 42 So 2d 
868, 215 La. 1115—Nettles v. Vig- 
nes, App, 49 So.2d 371—Giam- 

manchere v. DiGiovanni, App., 43 
So.2d 274. 

Mich—Stryker v. Marschner, 264 N. 
W. 344, 274 Mich 205. 

Pa—Swartz v. Crum, 167 A. 414, 110 
Pa.Super. 102. 


Wash —Gillmore v Green, 235 F 2d 
998, 39 Wash 2d 431. 

66 C J p 816 note 97. 

99. Ariz—Walker v Estavillo. 240 
P 2d 173, 73 Ariz 211. 

Wash—Litel v Marsh, 206 P 2d 300. 
33 Wash 2d 441 

Relay la conveying property 

Where vendor and purchaser waiv¬ 
ed provision in contract making time 
of essence by making and accepting 
late payments, purchaser who had 
not paid balance due held not enti¬ 
tled to rescind on ground of delay in 
deeding property after demand there¬ 
for and offer of payment—Miller v. 
Smith, 267 NW. 862, 276 Mich 372. 

1. Wis —Garbes v. Roberts, 73 N W 
995, 98 Wis. 173. 

2. Cal —Aikraan v Sanborn. 52 P 
729, 5 Cal Unrep Cas. 961, affirmed 
55 P. 1099, 122 Cal. xviii. 

3. Idaho—Brooks v. Jensen, 270 P. 
2d 425, 75 Idaho 201 

Wash.— Corpus Juris quoted in 
Thompson v. Huston, 135 P 2d 834, 
837, 17 Wash 2d 467. 

66 C.J. p 817 note 1. 

4. Wash — Corpus Juris quoted la 

Thompson v. Huston, 135 P.2d 834, 
837, 17 Wash 2d 457. 

66 C.J. p 817 note 2. 

1126 


Previous defaults 

Default of pun baser in payment 
on contract for purchase of realty 
would not defeat right of rescission 
for fraud, where sellers had acquiesc¬ 
ed in making of previous payments 
after they were due. the rule being 
that default in payment on contract 
for purchase of realty does not de¬ 
feat purchaser's right of rescission 
so Jong as contract was enforceable 
by purchaser—Tullls v. Title Guar¬ 
antee & Trust Co., 54 P 2d 65, 11 Cal 
App 2d 391. 

5. Cal —Graham v. Los Angeles. 
First Nat Trust & Savings Bank. 
43 P 2d 543, 3 Cal 2d 37—Lozier v 
Janss Inv Co., App, 29 P 2d 470 
Wash — Corpus Juris quoted la 
Thompson v Huston, 135 P.2d 834, 
837, 17 Wash 2d 467. 

66 C J p 817 note 3. 

Default la payment of taxes 

Purchasers who were fraudulently 
induced to enter into contract for 
purchase of dwelling house and fur¬ 
niture, were not precluded from 
maintaining suit to rescind contract 
because of failure to pay taxes due 
at time notice was given to vendor 
of purchasers' intention to rescind 
contract —Gamble v. Beahm, 257 P.2d 
882, 198 Or. 637. 
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peaceful settlement, 6 7 8 or where his default is caused 
by the vendor’s conspiracy to hinder and delay him 
in making payment; 7 and a purchaser is not re¬ 
garded in equity as being in default to a vendor who 
has converted his funds. 8 The suspension of pay¬ 
ment of installments during the litigation between 
the two parties does not constitute abandonment of 
the contract by the vendee so as to bar rescission. 9 
Where no duty rests on the purchaser under the 
terms of the contract until performance by the ven¬ 
dor of his promise to furnish an abstract, default 
by the vendor at this point is ground for rescission 
by the purchaser notwithstanding his own inability 
to perform. 10 Under a statute providing that a pur¬ 
chaser disturbed in his possession or having just 
reason to fear that he may be disturbed in posses¬ 
sion may suspend his payments until the seller re¬ 
stores him to possession or causes the disturbance 
to cease, it is held that a purchaser in possession 
who refuses to make his payment where there is no 
actual disturbance of possession and no outstanding 
title in one other than his vendor is not in a position 
to rescind merely because his possession is threat¬ 
ened by creditors of the vendor. 11 


§ 169. -Performance or Tender of Per¬ 

formance by Purchaser and Demand 
for Performance by Vendor 

To entitle the purchaser to rescind, hd must at a 
general rule have performed or tendered performance 
of precedent covenants on his part and tendered per¬ 
formance of concurrent covenants, and demanded per¬ 
formance by the vendor. 

The general rule is that, in order to enable the 
purchaser to rescind for a breach of the contract by 
the vendor, he must have performed or tendered 
performance of precedent covenants on his part, 
and tendered performance of concurrent cove¬ 
nants, 12 and demanded performance by the ven¬ 
dor, 13 and have given him a reasonable time after 
such demand to perform 14 unless the vendor has 
expressly refused the demand; 15 and where he 
has an option to accept abatement in the purchase 
price or rescind, he must affirmatively decline abate¬ 
ment in price and insist on a satisfactory title un¬ 
der the terms of his contract. 16 A substantia] 
tender of performance by the purchaser, unobjected 
to by the vendor at the time it is made, is sufficient, 17 
especially where a statute stipulates in express terms 
that objections to a purchaser’s tender of perform¬ 
ance, not made by the vendor at the time the tender 


6 . Cal —Gist v. Security Trust & 
Savings Bank. 24 P 2d 153, 218 Cal 
581 

7. Neb —Durland Trust Co v. Au- 
gustyn, 195 X.W 172. 110 Neb 
600 

8. X M —C*al\ ert v. Joseph. 237 P 
680. 32 X M 384 

a Fla—Savage v Horne. 31 So 2d 
477. 159 Fla 301. 

ia Minn—McChesney v Oppek, 194 
X W 882. 156 Minn. 260 

IX. L*a—Kuhn v. Breard, 92 So. 52. 
151 La. 546. 

12. Iowa—Fitchner v. Walling. 279 
NW 417, 225 Iowa 8—Copple v. 
Morrison. 264 NW 113. 221 Iowa 
183 

Ky—Craddock v. Kaiser. 133 SW.2d 
916. 280 Ky 577 

Neb—Klapka v Shrauger. 281 N.W 
612. 135 Neb 354 

NM—Bell v. Lammon. 179 P.2d 757. 
61 NM. 133. 

Pa.—Swarts v. Crum. 167 A. 414. 110 
Pa.Super. 102. 

Wash —Glllmore v Green. 235 P 2d 
998. 39 Wash.2d 431—In re Berrv's 
Estate. 82 P.2d 549. 196 Wash 252 
—Crlm v. Watson. 82 P 2d 172, 196 
Wash. 99 

66 C.J p 817 note 9. 

13. Ala.—Wilson v. Thompson, 61 

So. 2d 20. 255 Ala. 165 

Wash «-ln re Berry's Estate, 82 P.2d 


649. 196 Wash 252—Crim v Wat¬ 
son. 82 P 2d 172. 196 Wash. 99. 

66 C J p 817 note 10. 

14. Ala—Wilson v. Thompson, 51 
So 2d 20. 255 Ala. 165. 

I Unexpectedness of demand 

Where vendor had no reason to be- 
lie\e that purchasers would require 
him to furnish an abstract of title, 
vendor would be entitled to a rea¬ 
sonable time for furnishing abstract 
when thereafter demanded, and pur¬ 
chasers could not rescind contract 
without giving reasonable time for 
furnishing of abstract—Vanlanding- 
ham v. Jenkins, 43 So.2d 578. 207 
Miss. 882. 

After extension of time 

Where extension agreement as to I 
closing date of contract for purchase 
of realty appears, even though parol, 
it is unjust to permit a party to con¬ 
sider the other in default until sup¬ 
plemental demand that title be closed 
by given date is made. Inasmuch as 
party purporting to rescind must be 
presumed to know that other party 
relies upon consent to extension.— 
Hodes v Dunsky, 83 A.2d 17, 15 N.J. 
Super 27 

15. Mich—Rush v. Emmons, 281 N. 
W. 319, 285 Mich 542. 

16* Fla.—Mortimer Co. v. Fridstein, 
133 So. 566, 101 Fla. S3. 

17. Cal —Mercer v. Frank Meline 
Co. 47 P 2d 499, 8 CalApp2d 142. 

66 C.J. p 817 note 12. i 
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Tender sufficient 

(1) Tender of "every right, title, 
interest or thing” received is tender 
of everything received in action to 
rescind land contract —Mathews v. 
Tannenbaum, 34 P.2d 233. 139 CaL 
App. 500. 

(2) Where contract for sale of 
realty provided for execution by ven¬ 
dees of purchase money mortgage, 
fact that such mortgage was not ac¬ 
tually tendered would not preclude 
vendees from rescinding contract be¬ 
cause of vendor's default in settling 
contract, where preparation of legal 
instruments necessary for settlement 
had been entrusted by both parties 
to vendors' broker, and neither deed 
of conveyance nor purchase money 
mortgage had been prepared by him 
at time fixed for settlement, and ven¬ 
dors did not appear and were not oth¬ 
erwise ready for settlement.—Reilly 
v Griffith, 56 A.2d 502. 141 N.J.Eq. 
154, affirmed 61 A.2d 235. 142 N.J.Eq. 
724. 

(3) Where purchaser had mortgage 
commitment and sufficient cash to 
complete purchase of realty on 
agreed closing date but mortgagee 
did not have certificate as to status 
of liens against former owners, ven¬ 
dors could not defeat rescission of 
contract on ground purchaser was not 
able and ready to perform contract 
on agreed date.—Hodes v. Dunsky, 
83 A.2d 17, 15 N.J.Super. 37. 
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is made, cannot be made in an action against the 
vendor. 18 However, the tender to be good must be 
made in good faith without reservations or condi¬ 
tions not justified by the terms of the contract. 19 

A purchaser may rescind for fraud of the vendor 
without payment or tender of the purchase money, 20 
and even after default on payments due on the con¬ 
tract 21 

Exceptions to rule . A well established exception 
to the rule stated at the opening of this section as 
to rescission for a breach of the contract by the 
vendor is that, if the vendor is unable or refuses to 
perform at the time agreed on, the purchaser need 
not tender performance 22 or demand performance 
by the vendor. 23 Under these circumstances he is 
not bound to pay 24 or tender payment of 26 unpaid 
purchase money, or give security for the unpaid 
purchase money, 26 or tender a deed to the vendor 
for execution. 27 Nor need the purchaser tender 
performance where the vendor, by his conduct, has 
waived his right to require it. 26 The exception has 
been held not to apply where the contract is con¬ 
strued to distinguish between defects that impair the 
soundness of the fee simple title, and mere encum¬ 
brances, and to require tender of payment by the 


purchaser as a condition precedent to rescission on 
the latter ground. 29 Neither does the exception ap¬ 
ply where the vendor, within a reasonable time, is 
able to perfect his title, in which case the purchaser 
is not entitled to rescission without having first 
tendered the purchase price. 30 

§ 170. -Placing Vendor in Statu Quo 

a. In general 

b. Restoration of possession 

c. Reconveyance 

d. Time of restoration or offer 

e. Tender of rental value of land 

a. In General 

It It a well settled rule that In order to exercise his 
right to rescind the purchaser must place the vendor 
in statu quo and restore the consideration he has re¬ 
ceived, or offer to do so, except to the extent that com¬ 
pliance with the rule has been rendered impossible by 
circumstances for which the vendor, rather than the 
purchaser, is responsible. 

The general rule is well settled that to entitle the 
purchaser to rescind he must place the vendor m 
statu quo and restore the consideration, or offer to 
do so, 31 and in some jurisdictions this is so under 


18. U.S.—Oregon Mortg. Co. v Ren¬ 
ner. DC.Idaho, 17 F.Supp 727, af¬ 
firmed, CC.A, 96 F.2d 429. 

Cal.—Latimer v. Capay Valley Land 
Co., 70 P. 82. 137 Cal 286—Mathews 
v. Tannenbaum, 34 P.2d 233, 139 
CaLApp. 500. 

19. Wash—Hyde v. Heller, 39 P. 
249, 10 Wash. 586. 

0< CJT. p 817 note 14. 

S0l Ala.—Smith ▼. Robertson, 23 
Ala. 312. 

2L Cal.—Mills v. Hellinger, 224 P. 
2d 34, 100 Cal.App.2d 482. 

06 CJ. p 818 note 19. 

22. Cal.—Croft v. Ingle, 245 P.2d 
1099. 112 CaLApp.2d 191—Brant v 
Bigler, 208 P.2d 47. 92 CaLApp 2d 
730. 

Ill—Christopher v. West, 98 N.E.2d 
722, 409 Ill. 131. 

Iowa.—Trammel v. Kemler, 285 N.W. 
190, 220 Iowa 918 

Neb.—Corpus juris cited la Klapka ▼. 
Shrauger, 281 N.W. 612, 615, 135 
Neb. 354. 

N.J.—Hodes v. Dunsky, 69 A.2d 34, 
5 N.J.Super. 333. 

Wash— Kolosoff v. Turri, 176 P.2d 
439, 27 Wash 2d 81. 

06 C.J. p 818 note 20. 

23. Iowa —Aurand ▼. Perry Town 
Lot A Improvement Co., 159 N.W. 
779, 178 Iowa 262. 

Wash.—Kolosoff v. Turri, 170 P.2d 
439. 27 Waah.2d 81 

24. Neb.— Corpus Juris cited ia 


Klapka v. Shrauger, 281 N.W. 612. 
615. 135 Neb 354. 

66 C.J. p 818 note 22. 

25. Ala.—Johnson v. Malone, 42 So 
2d 505, 252 Ala. 609. 

Iowa.—Dolliver v. Rimer. 260 N.W 
85. 220 Iowa 348. 

Neb —Corpus Juris cited ia Klapka v 
Shrauger. 261 N.W. 612. 615, 135 
Neb. 354. 

Pa.—Finkelman v. M F. Dusslnger 
Co., Com Pl., 42 Berks Co. 227. 

66 C.J. p 818 note 23. 

26. Neb — Corpus Juris cited la 
Klapka v Shrauger, 281 N.W. 612, 
615, 135 Neb. 354 

66 C.J. p 818 note 24. 

27. Ala.—Bedell’s Adm'r v. Smith, 
37 Ala. 619—Johnson v. Collins. 17 
Ala. 318. 

28. Minn.—Lackovic v. Campbell. 
195 N.W. 798, 225 Minn. L 

66 C.J. p 818 note 26. 

29. Mo.—Snyder v. Betker, 140 S.W. 
323, 159 Mo App. 325. 

66 C.J. p 818 note 27. 

30. Ill.—Christopher v. West, 104 N. 
E 2d 309, 345 IU.App. 515. 

31. Ala—Woodlawn Theatre v. Con¬ 
tinental Securities Corp of Ala¬ 
bama, 185 So. 763, 237 Ala. 88. 

Cal.—Thayer v. Maglll, 55 P.2d 1272, 
13 CaLApp 2d 21—Shaffer v. Securi¬ 
ty Trust A Savings Bank, 41 P.2d 
948. 4 Cal.App.2d 707—Curtis v. Ti¬ 
tle Guarantee A Trust Co., 40 P 2d 
562, 3 Cal.App.2d 613, hearing de- 
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nled. Sup, 42 P.2d 323, 3 Cal App 2d 
612. 

Colo—Rogers v. Fitzsimmons. 257 P. 

2d 420. 127 Colo 367. 

Ga.—Puckett v Reese, 48 S.E 2d 297, 
203 Ga. 716. 

Ill—Tucker v Beam. 98 N E 2d 871, 
343 III App. 290 

Iowa—Lutz v. Cunningham, 38 NW 
2d 638, 240 Iowa 1037. 

Ky —Duncan v. Duncan, 83 S W 2d 
485. 259 Ky. 844. 

Mich —Smith v. Highland Park State 
Bank. 15 N.W.2d 142, 309 Mich 226 
—Walcrath Realty Co. v. Van 
Dyke. 248 N.W. 634. 263 Mich 316 
NJ—Allen v. Logan. 174 A. 561, 116 
NJEq 550. 

Okl —Young v. Garrett, 105 P 2d 257, 
187 Okl. 595. 

Tex.—Powell v. Pioneer Bldg A Loan 
Ass'n. Civ App.. Ill S W 2d 764. er¬ 
ror dismissed—Riha v. Osterrittcr. 
Civ App., 61 S.W.2d 858, error re¬ 
fused. 

Wash—Erckenbr&ck v. Jenkins. 204 
P.2d 831, 83 Wash 2d 126— Hopper 
v. Williams. 179 P.2d 283. 27 Wofeh 
2d 579. 

66 C.J p 819 note 29 
Necessity for rescission in toto see 
supra | 123. 

Placing purchaser In statu quo see 
supra | 137. 

Prayer ooustrued as offsr 

Prayer in petition of purchasers 
of citrus orchard to rescind contract 
of purchase on ground of alleged 
false representations that the deed 
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the statute as well as under the general rule of law ,* 2 the vendor what he has received,** regardless of a 

the obligation of the purchaser under a statute, how- depreciation in its market value . 40 It is not neces- 

ever, being limited by its terms . 83 A substantial sary that the status quo as between the vendors 

compliance with the requirement, however, is all themselves, where there are several, be completely 

that is necessary ,* 4 especially where a literal com- restored . 41 

pliance has been rendered impossible by circum- If the purchaser has> by his own acts , disabled 
stances for which the purchaser is not responsible,** hlmse]f from 

restoring the vendor to his original 
or for which the vendor is responsible.*# If the situatlo „ ( hc is not entltled to a rescission « unless 

impossibility of restoration has been caused by the the purchaser’s acts were induced by the fraud of 

vendor’s acts 87 or defaults,** the purchaser’s right the vendor/* or unless it is possible to bring about 

to rescind will not be defeated thereby. It is suffi- substantial justice by adjusting the equities be- 

dent that the purchaser return or offer to return to tween the parties . 44 The right of a purchaser to 


between the parties be cancelled and 
rescinded and that all parties be re¬ 
turned to status quo would be con¬ 
strued as an offer by purchasers to 
return the land —Hickman v. Cooper. 
Tex.Civ App., 210 S.W 2d 858, error 
refused no reversible error. 

82. Ga —Puckett v. Reese, 48 S.E 2d 
297. 203 Ga. 716. 

00 C.J. p 819 note 30. 

33. Cal—Norton v. Rosenkranz, 216 
P 380, 62 Cal.App. 226. 

00 C.J. p 819 note 31. 

Payment of estimated tax 
Where purchasers paid entire pur¬ 
chase price with understanding that 
within 30 days vendors would deliver 
a deed and certificate of title, and 
sum demanded by vendors for pur¬ 
chasers* proportionate part of tax lia¬ 
bility was only an estimate, after 
expiration of thirty days purchasers 
could rescind the contract without 
paying the estimated tax.—Crawford 
v. Hopper, 143 P2d 526, 61 CalApp.2d 
630. 

H N.T—Flnck v. Canada way Fer¬ 
tiliser Co.. 136 N.TS. 914, 162 App. 
Div. 891. modified on other grounds 
102 N.BL 1102. 208 N.T. 007. 

66 C.J. p 819 note 22. 

Willingness to do sanity 

Restoration of status quo, or an 
offer to make restoration, is not a 
condition precedent to commence¬ 
ment or maintenance of an action for 
rescission of contract for purchase 
of land, but it is necessary to show 
a willingness to do equity.—Ercken- 
brack v. Jenkins, 204 P.2d 831, 33 
Wash.2d 126—Hopper v. Williams, 
179 P.2d 283, 27 Wash.2d 679. 

Hour expended under different con¬ 
tract 

To cancel vendor's lien notes, de¬ 
frauded purchasers need not have 
offered restitution of money vendors 
expended for planting fruit trees and 
for payment of part of purchase price 
under previous contract between ven¬ 
dors and owners.—Rlha v. Osterrlt- 
ter. Tex.Civ App., 01 S.W.2d 858, er¬ 
ror refused. 

Purchaser's contract with third party 
Fact that purchasers of citrus 
orchard contracted for marketing of 


crop did not preclude them from 
thereafter rescinding contract of pur¬ 
chase on ground that their acts had 
made It impossible to restore ven¬ 
dors to status quo, where contract 
with citrus growers association au¬ 
thorized its cancellation upon sale 
of the property and judgment divest¬ 
ing title to land out of purchasers 
and into vendors would have same 
effect as If purchaser had sold the 
land —Hickman v Cooper. Tex Civ. 
App, 210 S W.2d 858, error refused 
no reversible error 

35. Wis—Baker v. Becker, 141 N.W. 

304. 153 Wis 363 
66 C.J p 819 note 33 

38. Minn—Hirschman v. Healy, 202 
N W 734. 162 Minn 328 
66 C J. p 819 note 34 

37. Colo.—Weghorst v. Clark, 180 P 
742. 66 Colo 535. 

66 C J. p 819 note 35. 

Purchase prlos spent 

That vendors had spent part of 
money received as purchase price of 
realty was no defense to purchasers' 
action to rescind contract because of 
misrepresentations.—Langwell v. 
Will banks. Mo. 106 S.W.2d 417. 
Transfer of purchaser's note 

Purchaser making cash payment to 
vendors and executing note payable 
to vendors secured by loan deed could 
maintain suit to rescind contract of 
sale on ground of fraud after offer¬ 
ing to execute such conveyance as 
might be necessary to reconvey prop¬ 
erty to vendors and to do whatever 
was necessary to restore land to ven¬ 
dors, and purchaser was not required 
to pay note and obtain cancellation 
of security deed, both of which had 
been transferred to bank by vendors 
—Puckett v. Reese, 48 S E 2d 297, 203 
Ga. 716. 

38. Tex.—Burnett v. Boyer, Civ 
App., 285 S W 670. 

66 C.J. p 820 note 36. 

39. US—Oregon Mortg Co. v. Ren- 
I ner, C.C.A Idaho, 96 F.2d 429. 

Ga—Puckett v. Reese, 48 S E 2d 297, 
203 Ga. 716. 

Iowa.—Lutz v. Cunningham, 38 N.W. 
1 2d 638, 240 Iowa 1037—Dickerson 
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v Morse. 212 NW. 933, 203 Iowa 
480 

Wash —Hopper v. Williams, 179 P.2d 
283. 27 Wash 2d 579. 

40. Cal—Shirreffs v Alta Canyada 
Corporation. 48 P 2d 55. 8 Cal App. 
2d 742—Shaffer v Security Trust * 
Savings Bank, 41 P.2d 948. 4 CaL 
App 2d 707 

Iowa—Dickerson v. Morse. 212 N.W. 
933. 203 Iowa 480. 

41. ND—Bunting v. Creglow, 188 
NW. 727. 40 ND. 98. 

42. Mich—Smith v Highland Park 
State Bank. 15 NW.2d 142, 399 
Mich 226. 

66 C J p 820 note 40. 

Cutting and disposing of timber 
A land purchaser, placing himself 
in position that he could not return 
land to vendors in same condition as 
when purchaser received it by cutting 
growing wood pulp timber therefrom, 
could not rescind contract, regard¬ 
less of whether he had legal right 
to sell and dispose of timber.—Lang 
v. Horne. 23 So 2d 848. 156 Fla. 605. 

43. Wis.—Wilks v. McGovern-Place 
Oil Co. 207 N.W. 692, 693, 189 Wisu 
420. 

66 C.J. p 820 note 41. 

44. N.J.—Hawthorne v. Odenson, 
120 A. 797, 94 N.J Eq. 588. 

66 C.J. p 820 note 42. 

"Where it is possible to bring 
about substantial justice by adjust¬ 
ing the equities between the parties, 
the fact that the status quo cannot 
be exactly reproduced will not pre¬ 
clude the plaintiff from equitable re¬ 
lief. No matter what may be the 
complications or complexities, the 
powers of a court of equity are bo 
broad as to adequately meet the exi¬ 
gencies of the case and render a de¬ 
cree which will justly determine the 
rights of the respective parties.*”— 
Lobdell v. Miller. 250 P.2d 357. 367. 
114 C.A.2d 328—Arthur v. Graham. 
222 P. 371, 373. 64 CaLApp. 608. 
Bt ioiwl oi of wftpidi—> sgrssiml 
Purchaser was not precluded from 
rescinding contract on ground that 
status quo could not be restored be¬ 
cause of purchaser's outstanding con¬ 
tract with subpurchaser, where such 
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rescind for breach of the vendor’s agreement is not 
defeated because the purchaser cannot restore the 
status quo where it appears that the purchaser re¬ 
ceived nothing under the contract and has nothing 
to return . 46 

b. Restoration of Possession 

Subject to various exceptions and qualifications, 
It is a general rule that a purchaser in possession seek¬ 
ing to rescind must restore or offer to restore posses¬ 
sion to the vendor. 

A purchaser who is in possession of property un¬ 
der a contract of sale is not ordinarily entitled to 
rescind such contract, without restoring or offering 
to restore possession of the land to the vendor 46 
or his assignee , 47 the statute so requiring in some 
jurisdictions ; 48 and, unless the facts bring it within 
one of the exceptions discussed hereinafter in this 
subdivision, he must restore possession of all the 
land he purchased even though he has bought in 
an adverse claim to part of it . 49 Actual restora¬ 
tion of possession is not necessary provided there 
is a sufficient offer to restore ; 50 the fact that the 
purchaser has remained m possession does not bar 
rescission if the purchaser offers to restore what 
he has received on return of what he has given . 51 
According to some authorities, it may be sufficient 
if a purchaser in possession seeking rescission offers 
or shows a willingness to do equity . 52 

Exceptions. There are exceptions to the rule as 
to restoration of possession, founded on equitable 
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considerations , 62 as, for instance, where the vendor 
is insolvent and possession is retained as the only 
means of reimbursement for money paid on account 
of the purchase . 64 So, no offer to restore the prop¬ 
erty is necessary if the vendor had no title to con¬ 
vey , 66 or the property is entirely worthless for any 
purpose , 66 or the facts are complicated and a judicial 
accounting necessary, and the purchaser is unable 
to restore some of the obligations received by him , 67 
or where the purchaser has not received , 52 or is not 
shown to have received , 69 the possession contem¬ 
plated by the contract, or has been evicted by the 
holder of paramount title . 60 Where the purchaser’s 
continued possession is under stipulation entered 
into in open court he is not required to tender pos¬ 
session in order to counterclaim for rescission . 61 
Where the vendor refuses to receive the property 
back and return the consideration, a formal tender 
is not necessary , 62 nor is the purchaser obliged to 
move off the land and abandon it , 63 especially where 
he has made improvements and holds the land as 
security for his reimbursement ; 64 but notwithstand¬ 
ing the vendor’s refusal to accept rescission, the 
vendee forfeits his right thereto if his continued pos¬ 
session is accompanied by an unequivocal asser¬ 
tion of beneficial ownership in himself inconsistent 
with the ownership of the vendor . 65 

Sufficiency of restoration or offer to restore. Pos¬ 
session must be surrendered to persons authorized to 
accept rescission m order to be sufficient , 66 and an 
offer to restore possession must be made without 


contract had been orally rescinded 
and purchaser had tendered into 
court duplicate copies thereof and 
blank assignment from subpurchaser 
—-Mogul Logging Co. v Smith Lives- 
ey Wnght Co., 55 P.2d 1061, 185 
Wash. 509. 

46 . Cal.—Thayer v. Magill, 55 P.2d 
1272, 13 Cal App.2d 21. 

€6 C.J. p 820 note 44. 

48. Ala.—Tanner v. McClure, 65 So 
2d 709. 259 Ala. 142 

Cal—Williams v. Ryan. 130 P 2d 467, 
55 Cal App 2d 189. 

Mo.—McFarland v. Cobb, 64 S.W.2d 
931. 

Wash.—Hopper v. Williams, 179 P.2d 
283. 27 Wash 2d 579 
Wis.—Osterloh v Osterloh, 285 NW. 

742. 231 Wis 319 
66 C.J. p 821 note 46 

47. Cal.—Mills v. Richmond Co., 219 
P. 465. 63 Cal App. 594. 

48. Mont—Smith v. Christe, 201 P. 
1011. 60 Mont. 604. 

I 

48 . Ky.—Grundy's Heirs v. Jack¬ 
son's Heirs, 1 Litt. 11. 

80L Cal.—Kent v. Clark. 128 P.2d 868, 
20 Cal.2d 779, 142 ALR. 576. I 


Colo—Rogers v Fitzsimmons, 257 P. 

2d 420, 127 Colo 367 
N J —Navilio v Sica, 166 A 719, 113 
N.JEq 340, affirmed, 171 A. 796, 
115 N.J Eq 571 

51. U S —Tudor v Raudabaugh, D C 
Mont. 278 F 254 

Wash—Thompson v Huston, 135 P. 
2d 834, 17 Wash.2d 457. 

52. Wash—Hopper v. Williams, 179 
P.2d 283, 27 Wash.2d 579 

53. Ala—Foster v. Gressett's Heirs, 
29 Ala 393. 

Cal —California Farm, etc, Co v. 
Schiappa-Pietra, 91 P. 593, 151 Cal. 
732. 

54. Tenn—Kansas City Land Co. v 
Hill, 11 SW. 797, 87 Tenn. 589, 5 
L R.A. 45. 

66 C.J. p 821 note 56. 

55. Nev.—Phenix v. Bijellch, 95 P. 
351, 130 Nev. 267. 

66 C.J. p 821 note 57. 

56 . Pa — Babcock v. Case, 61 Pa 
427, 100 Am.D. 654. 

66 C.J. P 821 note 58. 

57. Cal.—California Farm, etc., Co. 
v. Schiappa-Pietra, 91 P. 593, 151 
Cal. 732. 


58. Minn—Lutz v Fults, 193 NW 
119, 155 Minn. 207 

59. Cal —Graham v. Los Angi lc s 
First Nat Trust & Sa\ Ings Bunk. 
43 P 2d 543, 3 Cal 2d 37—H.i>t \ 
Bmtel, 130 P 432, 164 Cal 680 

60. Wyo—Hawkins v. Stofters. 276 
P. 462, 278 P 76. 40 Wyo 226 

61. Colo—Strecker v Goertzen, 265 
P.2d 696, 128 Colo. 600 

62. Iowa—Aurand v. Perry Town 
Lot & Improvement Co, 159 N W 
779, 178 Iowa 262 

66 C J. p 821 note 63. 

63. Ala—Tanner v. McClure, 65 So 
2d 709, 259 Ala. 142 

N Y.—Castiglla v. Lucas. 230 N.YS. 
116. 132 Misc 480. 

Or.—Schuler v Humphrey, 257 S.W. 
2d 865, 198 Or. 458. 

64. Ala—Sanders v. King, 95 So 19, 
206 Ala. 638—Bailey v. Jordan. 32 
Ala, 50. 

65. Ala.—Everett ▼. Pickens, 83 So. 
33. 203 Ala. 322. 

66. Pa.—Young v. U. 8. Housing 
Corporation of Pennsylvania* 86 
Pa.Super. 341. 

66 C.J. p 822 note 67. 
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conditions 67 or qualifications not justified by the 
contract of purchase . 68 An offer to return the prop¬ 
erty under such conditions as the court might im¬ 
pose is sufficient without actual return of the prop¬ 
erty where the vendor is a nonresident with no prop¬ 
erty in the state other than his interest in the prop¬ 
erty sold . 66 Where the purchaser is m possession 
under an executory contract, and has no title to 
reconvey, an offer to return the contract and to sur¬ 
render possession is a sufficient offer to restore . 70 
An offer to restore is sufficiently evidenced by an 
offer by the purchaser to make a quitclaim deed 
back to the vendor prior to the suit and the filing of 
such deed in the suit , 71 or by tender and delivery 
of a quitclaim deed and a written offer to surrender 
possession on proper reimbursal . 72 As discussed in¬ 
fra subdivision c of this section, where title has 
passed to the purchaser, there must be a reconvey¬ 
ance, but mere reconveyance, or offer of a deed, 
without delivery of possession, is not sufficient , 73 es¬ 
pecially where the purchaser has placed it beyond 
his power to restore the status quo . 74 

c. Reconveyance 

Where title has vested in the purchaser hd must, 
as a general rule, reconvey or offer to reconvey the 
property by a conveyance which will put the vendor in 
statu quo. 

Ordinarily where title has vested in the purchaser, 
a reconveyance of the property or offer to reconvey 
is necessary ; 75 and, when time within which changes 
might have taken place has elapsed, the purchaser 
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must also show that the reconveyance offered will 
place the vendor in statu quo . 76 A tender of recon¬ 
veyance is not necessary, however, where the pur¬ 
chaser has never acquired legal title 77 or where the 
right acquired by the purchaser under his deed is 
absolutely worthless , 78 or where the vendor has al¬ 
ready acquired title to the land in some other way , 78 
or where it is shown that the vendor would have 
refused any tender however complete . 80 A distinc¬ 
tion is sometimes made between actions at law and 
equity, the court holding that restoration or tender 
before suit is a necessary element m legal rescis¬ 
sion, but not necessary in equity ; 81 and there is au¬ 
thority for the view that restoration or offer to re¬ 
store the property is not a condition precedent to an 
action for rescission, it being sufficient that the 
petitioner shows or alleges a willingness to do 
equity . 82 

Restoration of the status quo requires a revesting 
of title in the vendor, freed from any cloud created 
by the purchaser on the property . 83 Therefore, a 
quitclaim deed after the purchaser had conveyed to 
another , 84 or an offer merely to return the old deed 
which conveyed title to the purchaser , 85 is not suffi¬ 
cient, unless a statute requires the vendor to ob¬ 
ject at the time the offer is made and he does not . 86 
The requirement that the status quo be restored is 
sufficiently met if the purchaser reconveys by quit¬ 
claim deed with special covenants against encum¬ 
brances made or suffered by himself, and a war¬ 
ranty against all persons claiming under him , 87 or 


07. Iowa—Allen v Adams 143 N W 
1092. 162 Iowa 300 
66 C.J. p 822 note 68 
68. Me—Getchell v Kirkby. 92 A 
1007. 113 Me 91 

Offer held raJRcfteut 

Where purchasers of realty sued 
to rescind the contract because of 
fraudulent representations of ven¬ 
dors. and asked that a lien for 
amount paid be placed upon the real¬ 
ty and that it be sold to discharge 
the claim, and offered to vacate prem¬ 
ises when reimbursed or soon as or¬ 
dered to do so by the court, purchas¬ 
ers could retain possession while the 
suit progressed—Hilerio v. Barton. 
Fla.. 42 So 2d 275. 

68. Idaho.—Sorensen v. Larue. 232 
P. 494. 43 Idaho 292. 

66 C.J. p 822 note 70. 

7a Mich —Cox v. Holkeboer. 166 N. 

W. 1004. 200 Mich. 86 
Qufttelalm deed unnecessary 
Where purchaser in notice of re¬ 
scission of contract of purchase of 
property on ground of misrepresenta¬ 
tion as to dimensions of property of¬ 
fered to return contract and posses¬ 
sion of property to vendors, purchas¬ 


er sufflc lently offered to restore sta¬ 
tus quo of vendors despite fact that 
purchaser did not offer to tender 
quitclaim deed to remo\e cloud plac¬ 
id on title by recording of contract 
of purchase —Rogers v Fitzsimmons. 
257 P 2d 420, 127 Colo 367. 

71. Wash —Snarski v. Washington 
State Colonization Co, 101 P. 839, 
53 Wash 221. 

72. U R —Oregon Mortg Co v Ren¬ 
ner, CCA Idaho. 96 F 2d 429. 

Idaho—Brooks v Jensen, 270 P.2d 
425, 75 Idaho 201 

73. U S —Gregory v. Keenan, D C. 
Or. 256 F 949. 

I 

74. US —Gregory v. Keenan, supra. 

75. Ga—Puckett v. Reese, 48 S E 
2d 297, 203 Ga. 716. 

Okl —Young v. Garrett, 105 P.2d 257, 
187 Okl. 595. 

Vt—Brezinski v. Tyler, 59 A.2d 221. 

115 Vt. 316. 

66 C J. p S22 note 77. 

76. Mo—Quigley v. Bartlett, App., 
260 S W. 494. 

77. Cal—Wilson v. Kigali & Vese- 
lich, 33 P.2d 455, 138 Cal.App. 760. 
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Wash—Hopper v Williams, 179 P. 

2d 283 27 Wash 2d 579 
66 C J p 822 note 79 

78. Mo—Bailey \ Gilman Bank, 74 
SW. 874, 99 Mo App 571 

79. Ga—Altman v Massell Realty 
Co. 146 SE 849. 167 Ga. 828 

66 C J. p 822 note 51. 

80. Cal —Peardon v. Markley, 195 P. 
70. 50 Cal App 257. 

81. Mich—Lightner v. Karnatz, 241 
NW 841. 258 Mich. 74. 

82. "Wash —Hopper v Williams, 179 
P 2d 283. 27 Wash.2d 579. 

66 C J p 823 note 84 

83. Cal—Mackenzie v. Voelker, 266 
P 2d 867, 123 Cal App 2d 538. 

8A Cal.—Rosenthal v. Silveira, 184 
P. 68, 42 Cal App. 637. 

85. Okl —Howe v. Martin. 102 P. 
128, 23 Okl. 561, 138 Am.S R. 840. 

S.D.—Johnson v. Burnside, 52 N.W. 
1057, 3 S.D 230. 

86. Cal.—Peardon v. Markley, 195 P. 
70, 50 C&LApp. 257. 

87. Mass.—Nealon v. Henry, 131 
Mass. 153. 

66 C. J. p 823 note 89. 
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tenders a quitclaim deed as a release of interests and 
an offer to return benefits received under a contract 
of sale , 88 or offers in writing , 88 by definite and un¬ 
equivocal tender , 88 to surrender title to the land and 
any other property received therewith , 81 or offers 
to execute such conveyance as may be necessary to 
reconvey the property and to do whatever is neces¬ 
sary to restore the property as conveyed ; 92 and it 
is likewise sufficient if the purchaser’s grantee re¬ 
conveys . 88 A mere offer to surrender the contract 
of sale physically without any attempt to transfer 
the interest acquired thereunder is insufficient as a 
basis for rescission , 84 unless such return would ef¬ 
fect a restoration of everything of value received 
by the purchaser thereunder . 86 A reconveyance or 
offer to reconvey to the trustee authorized to take 
the reconveyance is sufficient , 96 even though sub¬ 
sequently another trustee is substituted . 87 

d. Time of Restoration or Offer 

As a general rule, restoration or reconveyance of 
the property or tender thereof must precede a suit for 
remission. 

The general rule is that restoration, or recon¬ 
veyance of the property or a tender thereof, must 
precede a suit by the purchaser for rescission , 98 un¬ 
less rescission is based on fraud, in which case a 
tender in the bill or complaint is sufficient . 99 Even 
in the absence of fraud, it has been held that an 
offer to reconvey made for the first time after com¬ 
mencement of the suit is sufficient in the absence of 
proof that the vendor was prejudiced by failure to 
tender before suit, or that he would have accepted 


the tender if it had been so made . 1 In some juris¬ 
dictions, however, it is held that tender must precede 
suit where rescission is based on fraud, as well as 
where it is not , 2 although in some cases it has been 
held sufficient for the purchaser to show that he 
has preserved the property substantially in the con¬ 
dition in which he received it without intentional 
or unnecessary change . 2 

e. Tender of Rental Value of Land 

A purchaser. In possession under an executory con¬ 
tract, must, as a condition of rescission, tender the 
profits received by him for the use of the land or account 
for its rental value during the period of occupancy. 

Where the purchaser in an executory contract is 
in possession of the land, he must, as a condition 
of rescission, tender the profits received by him for 
the use thereof , 4 or account for its rental value dur¬ 
ing the period of occupancy , 6 unless, under a stat¬ 
ute requiring a creditor to object to a tender when 
made, the vendor fails to object to a tender omitting 
rental value . 6 A purchaser, on rescinding, may 
retain the benefits he has received from use of the 
property, and have them set off against the amount 
of the purchase money due him from the vendor , 7 
but not against rents received by the vendor from 
property conveyed to him in exchange, in the ab¬ 
sence of evidence that any such rents were received 
by the vendor ; 8 and where, in an adjustment, the 
purchaser’s use of the property equals the vendor’s 
use of the money, the practice is to offset rents with 
interest , 9 although this rule does not apply where 
valuable improvements have been made by the pur¬ 
chaser or where the purchase money paid is not m 


88 . Cal.—Whittaker v. E E McCalla 
Co., 16 P.2d 282, 127 Cal App 683. 

89 . Cal.—Herberger y. Husman, 27 
P. 428, 90 Cal 683. 

90. Tndar hold lnufldit 
Letter from purchasers* attorney 

to vendor, stating that upon repay¬ 
ment of purchase money to attorney’s 
office, attorney would deliver deed re- 
oonveymg the land, was not suffi¬ 
cient legal “tender” to warrant re¬ 
covery in action at law based on 
purchasers* rescission of agreement 
for fraud—Cruickshank v. Griswold, 
R1, 104 A 2d 551. 

91. Cal—Hill v. Wilson. 25 P. 1105. 
*8 Cal. 92 

66 C.J. p 823 note 92. 

92. Ga.—Puckett v Reese, 48 S E 2d 
297, 203 Ga. 716. 

93. Mo —Clmkenbeard v. Weather¬ 
man. 67 SW. 757, 157 Mo. 105. 

66 C.J. P 823 note 93. 

94 . Mich—Barker v Fordville Land 
Co.. 249 NW 491. 264 Mich. 96. 

95b Cal.—Graham ▼. Los Angeles 


First Nat Trust & Savings Bank. 
43 P.2d 543. 3 Cal 2d 37. 

96. Cal—Hill v. Associated Almond 
Growers of Paso Robles, 265 P. 
873. 90 Cal App 291. 

97. Cal.—Hill v. Associated Almond 
Growers of Paso Robles, supra. 

98. Cal—Hill v. Den, 53 P. 642 f 121 
CaL 42. 

99. Ala—Perry v Boyd, 28 So. 711, 
126 Ala 162, 85 Am S.R. 17. 

66 C J p 823 note 98. 

L Ky.—Shields v Lewis, 49 S.W 
803, 20 Ky L 1601. 

2. Ind— Rohrof v Schulte, 55 N.E 
427. 154 Ind 183. 

66 C J. p 823 note 2. 

3. Ind—Tarkington v. Purvis. 25 N. 
E. 879, 128 Ind. 182, 9 L.R A. 607 

4 . N C —Cox v. Boyden, 69 S E. 504. 
153 N.C. 522. 

66 C.J. p 823 note 4. 

5. U.S—Oregon Mortg. Co v. Ren¬ 
ner. C C A.Idaho, 96 F.2d 429. 

66 C.J. p 824 note 5. 
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6 . Cal—Winkler v. Jerrue, 129 P. 
804, 20 Cal.App. 555. 

7 . SD.—Weitzel v. Leyson. 121 N.W. 
868, 23 S D 367. 

Rights of purchaser on rescission 
generally see infra § 178. 

Deduetion la decree 

In an action by the purchaser to 
rescind and have annulled a con¬ 
tract for the purchase of land, be¬ 
cause of the vendor's fraudulent rep¬ 
resentations. the vendor cannot com¬ 
plain that the purchaser did not of¬ 
fer to do equity or that he did not 
come into court with clean bands, 
by reason of his not accounting for 
the crops during his possession, 
where the court, in decreeing cancel¬ 
lation and the return of the purchase 
price, made the defendant whole by 
allowing a deduction of the rental 
value of the premises.—Dieterich v. 
Rice. 215 P. 65, 124 Wash. 61S. 

8- N.D.—Moline Plow Co. v. Bost- 
wick. 109 N.W. 923, 16 N.D. 658. 

9. Tex —Kllborn v. Johnson, Civ. 
App., 164 S.W. 1108. 
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b. Rescission on ground of fraud 

c. Rescission of ground of failure or de¬ 

fect in title 


proportion to the value of the use of the property . 10 
Where the purchaser has already relinquished pos¬ 
session, an offer to reimburse the vendor for the 
use of the property while in his possession such sum 
as shall be decreed is sufficient where the sum to be 
paid is to be liquidated by an adjudication based on 
evidence of facts independent of the terms of the 
contract j 11 but where there is no offer to reimburse 
the vendor for the rents and profits during the time 
possession was withheld, there is no sufficient res¬ 
toration of the status quo . 12 

Where the purchaser, at the suggestion of the 
vendor , 12 or with his knowledge and acquiescence , 14 
has leased the land, his offer to surrender the lease 
to the vendor, and the rent received under it, is held 
to be sufficient. The rule is otherwise where the 
purchaser goes into possession under an executory 
contract and leases for a fixed term placing it out of 
his power to restore the status quo, under circum¬ 
stances not constituting an estoppel of the vendor . 15 
In order to rescind in such case, the purchaser must 
establish the tenant's consent to surrender possession 
to the vendor , 10 or he must offer the vendor an 
assignment of the lease, and, if the court should 
find that assignment did not put the vendor in statu 
quo, to perform any judgment entered or condition 
prescribed by the court in addition thereto 17 Where 
land when purchased is in the occupation of tenants 
who have attorned to the purchaser, and it is in 
evidence that the purchaser received rents therefor, 
he must offer to account therefor in his action to re¬ 
scind . 18 

§ 171. Necessity for Prompt Rescission; 
Laches 

a. In general 

10. Tex —Kilborn v. Johnson, su¬ 
pra. 

11. Cal.—Elrod-Oas Home Bids Co 
v. Mensor, 8 P.2d 171, 120 CalApp. 

485. 

12. Okl —Zufall v. Peyton. 110 P. 

773. 26 Okl. 808, 29 L R.A..N.S.. 740. 

13. Iowa.—Fagan v Hook, 105 NW. 

155, 111 N.W 981, 134 Iowa 381. 

14. Neb —Green v Ruzicka. 207 N.W. 

509, 114 Neb. 308 

15. Iowa.—Culbertson v. Smith, 187 
NW. 88, 193 Iowa 436. 

46 C.J. p 824 note 15. 

IS. Iowa.—Gutz v. Holahan, 337 N. 

W. 504. 209 Iowa 839. 

17- Iowa.—Crooke v. Nelson, 191 N. 

W. 122, 196 Iowa 681. 

18. N.D.—Moline Plow Co. ▼. Bost- 
wick. 109 N.W. 923, 15 N.D. 658. 

18. Fla.—Helvie v. Miami Memorial 
Ass’ii, 157 So. 661. 117 Fla. 281. 


a. In General 

The purchaser is not entitled to rescind unless he 
acts reasonably promptly after acquiring knowledge of 
the grounds entitling him to rescission. 

If the purchaser has knowledge of the grounds on 
which he is entitled to rescind, an unreasonable de¬ 
lay on his part prevents him from exercising his 
right to rescind , 10 especially if the delay is accom¬ 
panied by such change of circumstances as makes 
it impracticable for him to place the vendor in statu 
quo , 20 or by such acts or conduct on the part of the 
purchaser as, under the rules discussed infra § 174, 
constitute waiver; but in order to bar rescission on 
the ground of laches it is not essential to show that 
the vendor has been prejudiced by the delay . 21 
Even where time is not of the essence of the con¬ 
tract, a purchaser may still lose his right to rescind 
by delaying action to a time, which, under the cir¬ 
cumstances, is unreasonable . 22 The rule requiring 
prompt action on the part of the purchaser applies 
where the ground of rescission is fraud, as discussed 
infra subdivision b of this section, or defect in title, 
as discussed in subdivision c infra; it also applies 
where the ground of rescission is mistake , 23 du¬ 
ress , 24 deficiency in quantity , 25 or failure of the 
vendor to deliver possession within the time lim¬ 
ited . 26 The facts barring purchaser’s right to re¬ 
scind also bar rescission by the purchaser’s as¬ 
signee , 27 especially where the assignee is estopped 
by his own conduct . 28 

What constitutes laches . The question whether 
laches exists in a particular case depends on its own 

21. Cal.—Fabian v. Alphonzo E. Bell 
Corp., 130 P.2d 779, 55 Cal.App.2d 
413. 

22. SD.—Western Town Site Co. v. 
Lamro Town Site Co., 139 N.W. 
777, 31 S D 47. 

66 C.J. p 824 note 22. 

23. NM—Armijo v. Nuchols, 258 P. 
2d 317, 57 N M. 30. 

66 C J. p 825 note 25. 

24. Mich—Haldane ▼. Sweet, 20 N. 
W. 902, 55 Mich. 196. 

25. Fla.—Davis v. Albertson, 172 So. 
241, 126 Fla. 841. 

66 C J. p 825 note 27. 

26. Wash.—Roberts v. Anderson, 238 
P 989, 136 Wash. 35. 

66 C J. p 825 note 28. 

27. Wash.—Pacific Fruit 4b Produce 
Co. v. Schons, 14 P.2d 17, 169 Wash. 
472. 

28. Wash.—Pacific Fruit Ik Produce 
Co. ▼. Schons, supra. 


Ill—Turner v. Schuh. 17 N.E.2d 617, 
297 Ill App. 317. 

Mich—Rush v Emmons, 281 N.W. 
319, 285 Mich. 642—Browne v. 

Briggs Commercial & Development 
Co. 259 N.W. 886, 271 Mich 191— 
Jacobs v Dearborn Holding Co., 258 
N.W. 208. 270 Mich. 55. 

Okl—Creach v. Home Owners* Loan 
Corp, 131 P 2d 108, 191 Okl. 484. 

Tex—Crossland v. Evans, Civ App, 
102 S.W.2d 498. 

Wash.—Darnell v. Noel, 208 P.2d 1194, 
34 Wash.2d 428. 

66 C.J. p 824 note 20. 

2d Fla.—Davis ▼. Albertson, 172 So 
241, 126 Fla. 841. 

Mich.— Corpus Juris quoted In Pescia- 
relll v. Trestain, 284 N.W 656, 657, 
288 Mich. 89—Schnitz v. Grand Riv¬ 
er Ave. Development Co., 259 N.W. 
900, 271 Mich. 253 

66 C.7. p 824 note 20. 
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peculiar circumstances and is addressed to the 
sound discretion of the court , 29 the question of the 
unreasonableness of the delay depending largely on 
the nature of the property in the particular case . 80 
The time element alone is not a controlling factor 81 
unless it is plain that it is so prolonged that as a 
matter of law no sufficient excuse could be shown . 82 
Accordingly, a purchaser is not chargeable with 
laches merely on proof that he delayed making his 
demand for performance with the vendor in the 
absence of further proof that grounds for rescission 
existed and that the purchaser knew, or was charge¬ 
able with knowledge, of their existence ; 88 nor 
where the delay is due to negotiations prolonged 
by the vendor himself 84 or by his bankruptcy and 
subsequent proceedings thereon ; 85 nor where the 
delay was due to indulgence granted by the pur¬ 
chaser to the vendor 86 or to the purchaser’s reliance 
on the vendor’s promises and representations . 37 
Neither is the purchaser chargeable with laches 
where during the period of delay there were re¬ 
peated attempts by the purchaser to secure the 
vendor’s performance , 38 notwithstanding the de¬ 
mands were continued over a considerable period 
of time where each time the demand was met by the 


vendor’s assurance that the deed would soon be 
delivered ; 89 nor is he chargeable with laches where 
the contract is still executory, and, by its terms, the 
vendor is under a continuing obligation to perform 
a series of acts periodically and there is a con¬ 
tinuing breach up to the time of rescission . 40 

Purchaser's ignorance of facts . The purchaser’s 
failure to act at a time when he neither had nor 
was chargeable with knowledge of the facts con¬ 
stituting ground for rescission does not constitute 
laches ; 41 but he must rescind promptly after dis¬ 
covering or becoming chargeable with knowledge of 
the facts , 42 and he is chargeable with knowledge 
of facts appearing on the face of the contract which 
he neglects to read , 43 or of facts which inquiry 
would have brought to his notice, and the circum¬ 
stances or information received by him are such as 
to impel a man of ordinary prudence and intelligence 
to make the inquiry . 44 Where the buyer’s ignorance 
of the facts is due to conduct of its employee, and 
the seller is not guilty of bad faith or collusion, 
the buyer may be barred from rescission where con¬ 
siderable time has elapsed and the position of the 
seller changed . 43 


29. Cal—Moresco v. Foppiano, 60 P 
2d 430. 7 Cal 2d 242—Lubarsky v 
Richardson. 21 P 2d 557. 218 Cal. 
27—Ulrich v. San Jacinto Estates. 
241 P.2d 262, 109 Cal App 2d 648— 
Fabian v. Alphonzo E Bell Corp., 
130 P 2d 779, 55 Cal App 2d 413 
Iowa—Trammel v. Kemler, 285 NW. 
196, 226 Iowa 918. 

Mich—Dolecki v. Perry, 270 NW. 
184, 277 Mich 679 

Delay held unreasonable 

Mich —Pesciarelli v Trestain, 284 N 
W. 656, 288 Mich. 89. 

Okl—Creach v. Home Owners’ Loan 
Corp, 131 P.2d 108. 191 Okl 484. 

66 C J. p 825 note 33 [a]. 

Delay held not un rea s onab le 

(1) In general 

Cal.—Lubarsky v. Richardson, 21 
P.2d 557, 218 Cal 27. 

Kan.—Parker v. Mouse, 84 P.2d 941, 
148 Kan 643 

NJ.—Reilly v. Griffith, 66 A.2d 502, 
141 NJ.Eq. 154, affirmed 61 A 2d 
235, 142 N J Eq 724 
Wash—Mogul Logging Co. v. Smith 
Livesey Wright Co., 55 P.2d 1061, 
185 Wash. 509. 

(2) One month after discovery. 

Tex.—Burnett v. Boyer, Civ.App. ( 285 

SW. 670. 

Wis.—Rimling v. Scherper, 240 N.W. 
159, 206 Wis. 532. 

(3) Six months after discovery.— 
Hagood v. Knight, 57 So.2d 616, 257 
Ala. 64. 


3a Wash— Ballata v Clise, 2D5 P 
149. 160 Wash 343 

66 C J p 825 note 34 

31. Cal—Ulrich v. San Jacinto Es¬ 
tates, 241 P 2d 262, 109 Cal App 2d 
648 

Wash —Algee v Hillman Inv Co, 123 
P 2d 332, 12 Wash 2d 672 

32. Cal—Ulrich v San Jacinto Es¬ 
tates. 241 P 2d 262, 109 Cal App 2d 
648. 

33. Ill—Bernstein v. Langowsky, 
207 Ill.App. 387. 

34. Cal —Greenberg v Du Bain Real¬ 
ty Corporation, 42 P 2d 628 t 2 Cal 
2d 628—Gist v Security Trust & 
Savings Bank. 24 P 2d 153. 218 Cal 
581—Mathews v Tannenbaum, 34 
P 2d 233, 139 Cal App. BOO. 

66 C.J. p 825 note 36 

35. US —Tudor v. Raudabaugh, D.C. 
Mont, 278 F. 254. 

3a Cal—Moresco v. Foppiano, 60 P. 
2d 430, 7 Cal 2d 242. 

37. US—Oregon Mortg. Co. v. Ren¬ 
ner, D.C.Idaho, 17 FSupp. 727, af¬ 
firmed, C C.A., 96 F 2d 429. 

Cal.—Potter v Contra Costa Realty 
Co, 29 P 2d 189, 220 Cal. 31—Wag- 
aman v Clifford F Reid, Inc, 42 P 
2d 678, 5 Cal App.2d 168—Dunn v. 
Security-First Nat Bank, 21 P.2d 
647, 131 Cal.App. 541. 

Iowa—Trammel v. Kemler, 285 N.W 
196, 226 Iowa 918. 

Wash —Darnell v. Noel, 208 P.2d 1194, 
34 Wash.2d 428 
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3a Tex—Kuykendall v Schell, Civ 
App. 224 SW 298 

39. Cal —Moresco v Foppiano, 60 P 
2d 430. 7 Cal 2d 242 

Minn—Schmidt \ Scandinavian Ca¬ 
nadian Land Co, 161 NW 218. 136 
Minn 14 

4a Cal —Mulburn v Montezuma Im¬ 
provement Co, 232 I* 162, 69 Cal 
App 621 

66 C J p 826 note 41. 

41. Ark—Dillingham v. Kahn, 67 S 
W 2d 735, 188 Ark 759 

Cal —Wedge v. Security-First Nat 
Bank of Los Angel* s. 25 P 2d 411, 
219 Cal 113 

Idaho—Brooks v. Jensen, 270 P 2d 
425, 75 Idaho 201 

Mich—Labadie v Boehle, 284 NW 
707, 288 Mich 223 

Or—Corpus Juris efttsd in Rayburn 
v Norton, 43 P.2d 919, 924, 150 Or 
140. 

Pa—Young v. Pricer, CoCt., 98 
Pittsb Leg.J. 177. 

66 C.J. p 826 note 42. 

4R Cal.—Carpenter v First Trust & 
Sav. Bank of Pasadena, 54 P.2d 495. 
11 Cal App 2d 668 

Colo—Eitel v. Alford, 257 P2d 955. 
127 Colo. 841. 

43. Cal —Lcpper v. Ratterree, 276 P. 
1087, 98 Cal.App. 245. 

44. Mont—Lasby v Burgess, 289 
P. 1028, 88 Mont. 49. 

4& U.S.—Omaha Hardwood Lumber 
Co. v. J. H. Phipps Lumber Co., C 
CJLArk, 136 F.2d 3. 
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b. Reacission on Ground of Fraud 

A purchaser seeking to rescind on the ground of 
fraud must act promptly on discovering the fraud. 

Independent of statutes of limitations , 46 the pur¬ 
chaser m rescinding for fraud must act promptly 
on discovering the fraud or he loses the right to 
rescind on that ground , 47 and this is true especially 
where the land is liable to large and constant fluctua¬ 
tions in value , 48 or where the land was purchased 
and held for speculative purposes . 49 In order to 
have this effect, however, the delay must generally 
be after knowledge of the fraud, and must be un¬ 
reasonable under the circumstances of the particular 
case , 50 taking into consideration, among other cir- 
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cumstances, the relation to each other of the par¬ 
ties . 61 Lapse of time will not bar relief where cir¬ 
cumstances are shown to exist which excuse the 
delay and render the denial of relief inequitable ; 52 
nor is it laches after giving timely notice of rescis¬ 
sion and offering to return everything of value re¬ 
ceived under the contract to wait a reasonable time 
until the vendor brings suit . 63 Rescission is barred, 
however, by delay for an unreasonable time after the 
fraud should have been discovered in the exercise 
of reasonable diligence ; 54 but a purchaser is not 
chargeable with knowledge of facts solely within 
the vendor’s knowledge and fraudulently concealed 
from the purchaser’s inexperienced agent . 55 


Concealment of contract by buyer'* 
agent 

Where after contract for purchase 
of competitor’s plant uas executed 
by general manager of corporate buy¬ 
er. competitor withdrew from state 
plant was stripped of machinery and 
equipment and left \'acant for four 
>eara before buyer disco\ered con¬ 
tract of purchase, cancellation of con¬ 
tract could not be sustained W'here 
it was not rested upon any finding of 
fraud or collusion by seller in keeping 
existence of contract from buyer — 
Omaha Hardw'ood Lumber Co v. J H 
Phipps Lumber Co, supra. 

46. Minn —Lindquist v Gibbs, 142 
NW 156. 122 Minn 207 

47. Cal—Donkin v. Killefer, 90 P 2d 
810. 32 Cal App 2d 729 

Ill —Resnic k v Vaiouxakis, 48 N E 2d 
533. 319 111 App 51 

Ky—Dolle v Melrose Properties, 67 
SW 2d 706. 232 K> 182 
Mich—Warren v Hugo Scherer Es¬ 
tate. 261 NW 319 272 Mich 251 
N Y —Bankers Fed* ral Sav &. Loan 
Ass’n v. Rudd. 34 X Y S 2d 434, 264 
App Div 739 

Or—Gamble v Beahm, 257 P 2d 882, 
198 Or 337 

Wash —Pow er v Esarey, 224 P 2d 323, 
37 Wash 2d 407 
66 C.J. p 826 note 47 

"It is axiomatic that if a defraud¬ 
ed purchaser desires to rescind, he 
must act promptl>, and he cannot re¬ 
tain the fruits of the contract await¬ 
ing future developments to determine 
wrhether it will be more profitable for 
him to affirm or disaffirm it ’’—Sc hu- 
ler v Humphrey, 237 P 2d 865, 874, 
198 Or. 458. 

4R Or.—T. B. Potter Realty Co v 
Breitling, 155 P 179. 79 Or. 293. 

66 C.J. p 826 note 48. 

49. Iowa. — Ellis v Annis A Rohling, 
173 NW. 282, 187 Iowa 423. 

8a Ill—Klee v. Chicago Trust Co.. 
1 N.E.2d 548. 284 Ill App. 112. re¬ 
versed on other grounds 6 N.E 2d 
442, 365 Ill. 854. I 


Or—Gamble v. Beahm. 257 P 2d 882 
198 Or 537. 

66 C J p 826 note 50. 

Delay after knowledge held unreason¬ 
able 

(1) In general 

Ky—Baxter v. Davis, 67 SW2d 678, 
252 Ky 525. 

N J —Franco v De Voursney, 63 A 2d 
900. 2 N J Super 359 
66 C J p 826 note 50 [a] 

(2) Five years—Berg v. Hessey. 
256 NW 562, 268 Mich 599—66 C J p 
826 note 50 [a] (3) 

(3) Two years—Cedar Knoll Real¬ 
ty Co. v. Damerel. 81 A 2d 38, 13 N J 
Super. 572—66 CJ p 826 note 50 [a] 
(7). 

(4) More than a year 

U S —Brite v W J Howey Co , C C A 
Fla. 81 F 2d 840 

Ill—Epnett v Goran. 99 N.E 2d 595, 
343 Ill App 521 

Wash—Christiansen v. Parker, 277 P 
413, 152 Wash. 149 
Delay held not unreasonable 
Cal—Youms v. Hart, 138 P 2d 323, 
59 Cal App 2d 99 

Colo—Rogers v. Fitzsimmons, 257 P 
2d 420. 127 Colo 367 
Ill— Halla v Chicago Title A Trust 
Co, 101 N E 2d 790, 412 Ill. 39 
Wash—Thompson v Huston, 135 P 2d 
834, 17 Wash 2d 457—Algee v. Hill¬ 
man Inv Co , 123 P 2d 332, 12 Wash 
2d 672 

66 C J p 826 note 50 [b]. 

51. Mich —Wright v. Wright, 87 
Mich. 55 

66 C J p 827 note 51. 

52. Mich —Chanler v. Venetian Prop¬ 
erties Corporation, 236 N.W. 838, 
254 Mich. 468 

66 C J. p 827 note 52. 

Delay held excused 

(1) Attempted adjustment of dif¬ 
ferences—Williams v. Marshall, 235 
P 2d 872, 37 Cal.2d 446—Graham v. 
Los Angeles First Nat. Trust & Sav¬ 
ings Bank, 43 P.2d 648, 3 Cal 2d 37— 
Gould v. Escondido Valley Poultry 
Ass’n, 133 P.2d 448, 56 Cal.App.2d 681 
—66 C.J. p 827 note 52 [a] (1). 
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1 (2) Investigations by purchaser.— 
Williams v Marshall, supra—66 CLJ. 
p 827 note 52 [a] (4). 

(3) Promises or representations by 
seller or his agent 

U S —Oregon Mortg. Co v. Renner, 
CCA Idaho. 96 F 2d 429 
Cal —Curtis v. Title Guarantee A 
Trust Co, 40 P2d 562, 3 Cal.App 
2d 612, hearing denied. Sup, 42 P 
2d 323, 3 Cal App 2d 612—Wilson v. 
Kigali & Vesclich, 33 P.2d 455, 138 
Cal App 760—Dunn v Security- 
First Nat Bank, 21 P.2d 647, 131 
Cal App 541. 

Minn—Johns v McGenty, 23 N.W.2d 
289, 222 Minn 84. 

66 C J. p 827 note 62 [a] (7). 

53. Cal —Delta Land & Water Co. v. 

Perry. 207 P. 393, 57 Cal App. 314. 
66 C.J. p 827 note 53. 

54. Mich —Jacobs v. Dearborn Hold¬ 
ing Co, 258 NW 208, 270 Mich. 65. 
66 C J p 827 note 54 
Rescission held barred 

(1) In general—Klee v. Chicago 
Trust Co. 6 NE 2d 442. 365 I1L 364— 
66 C J. p 827 note 54 [a]. 

(2) Where purchaser lived about 25 
miles from property which was easy 
of access by different methods and 
lines of transportation, purchaser 
waiting more than five years and un¬ 
til after vendor’s death before insti¬ 
tuting suit to rescind for fraud which 
could by exercise of reasonable dili¬ 
gence have been readily discovered 
within short time after making con¬ 
tract was guilty of laches, precluding 
rescission —Klee v. Chicago Trust 
Co, supra. 

(3) Vendees, having delayed for 
nearly five years to assert right to re¬ 
scission of contract for vendor’s al¬ 
leged fraudulent representations, not¬ 
withstanding full opportunity to dis¬ 
cover alleged fraud, lost right to re¬ 
scission, remedy, if any, being ac¬ 
tion for damages for deceit.—Baxter 
v Davis, 87 S.W.2d 878, 252 Ky. 625. 

55. Ark.—Cady v. Rainwater, 188 & 
W. 125. 129 Ark. 498. 
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a. Bwd—fam on Ground of Failure or M«t in 
This 

When the purchaser seeks to rescind on the ground 
of failure of, or defects in, title he must act promptly on 
discovering, or beeoming chargeable with knowledge of, 
the defect. 

Subject to the rules governing the time when the 
right to rescind for failure of, or defects in, title 
accrues, 56 the purchaser in rescinding on this ground 
must act promptly on discovering or becoming 
chargeable with knowledge of the defect, or lose his 
right to rescind for that reason. 67 In order to have 
this effect, however, the purchaser must have 
known, or be chargeable with knowledge, of the 
defect, 66 and the delay must be unreasonable under 
the circumstances of the case. 69 Where the time 
within which the objection is to be made is specified 
in the contract, any objection that does not go to 
the "root of the title” must be made within the con¬ 
tract time or the purchaser loses his right to re¬ 
scind. 60 Lapse of time will not bar relief where 
circumstances exist which excuse the delay and ren¬ 
der it inequitable not to rescind, 61 but the circum¬ 
stances offered as excusing the delay must be clear¬ 
ly established to have that effect. 62 Following the 
rule of general application in equity cases, as dis¬ 
cussed in Equity § 118, if in the course of an inex¬ 
cusable delay the vendor has suffered or changed his 
position in some way and rescission would work in¬ 
equity, it will not be granted. 69 


§ 172. Election to Rescind and Notice 

a. In general 

b. Necessity of notice 

c. Sufficiency of notice 

<L Effect of notice 

a. In General 

If the purchaser elects to rescind, he must do so 
by unequivocal acts. 

If he elects to rescind, the purchaser must do so 
by unequivocal acts, 64 as by giving actual notice to 
the vendor of his intention to rescind the con¬ 
tract, 66 or by bringing suit in equity to cancel the 
contract. 66 

b. Necessity of Notice 

As a general rule, unless the vendor has waived no¬ 
tice, the purchaser must In some way give him notice 
of his intention to rescind within a reasonable time 
after knowledge of the facts entitling him to rescind. 

The purchaser must give notice to the vendor of 
his intention to rescind the contract where notice 
is required by terms of the contract 67 or by stat¬ 
ute; 68 and, in the absence of specific requirements 
in contract and statute, ordinarily if the vendor has 
not waived notice of rescission, the purchaser must 
in some way give notice to the vendor of his in¬ 
tention to rescind, 69 and if he fails to do so within 
a reasonable time after knowledge of the facts con¬ 
stituting ground for rescission, he cannot then re¬ 
scind. 70 


86. Cal.—Craig v. White, 202 P. 648. 

187 Cal. 489. 

66 C.J. p 827 note 67. 

Btfon Sail payment 

Generally, purchaser la not guilty 
of laches In failing to give vendor no¬ 
tice of rescission of contract of realty 
before time has arrived for final pay¬ 
ment by purchaser under the contract, 
since the vendor has until such time 
to make his title good.—Fristad v. 
Thompson, CaLApp., 276 P.2d 116. 

57. Colo —Eitel v. Alford, 267 P.2d 
956, 127 Colo. 341. 

Ga.—Pruden v. Middleton, 186 8.E. 
732, 182 Ga. 687. 

Mich—Hart v. Copper Dist. Power 
Co., 286 N.W. 191, 289 Mich. 160. 
N.J.—Krisher v Murphy, 78 A.2d 276, 
11 N.J.Super. 231. 

66 GJ. P 828 note 68. 

58. Wis.—Isaacs v B&rdon, 89 N.W 
913, 114 Wis. 142. 

66 C.J. P 828 note 59. 

88 . CaL—Reed ▼. Witcher, 137 P. 294, 
23 Cal-App. 136. 


Delay held unreasonable 

Ga.—Pruden v Middleton, 186 S E 
732, 182 Ga. 687 
66 C J. p 828 note 60 [a]. 

60. Wash—Kane v. Jones, 91 P. 2. 
46 Wash. 631. 

81. Wis —Vlcker v. O'Connor, 260 N. 

W. 426, 218 Wis 216. 

66 C.J. p 828 note 63. 

62. Tenn.—Leiker v. Heuson, Ch-A., 
41 S.W. 862. 

66 C.J. p 828 note 64. 

63. Iowa.—McNair v. Sockriter. 201 
N.W. 102, 199 Iowa 1176. 

66 C.J. p 828 note 66. 

64. Utah—Frailey v. McGarry, 211 
P.2d 840, 116 Utah 504. 

66 C.J. p 828 note 67. 

Irrevocable election 

Application of money paid on ac¬ 
count of purchase price of land to ar¬ 
rearage in rent for the land which 
purchaser owed vendors constituted 
an irrevocable election by purchaser 
to rescind contract for sale of the 
land, notwithstanding agreement with 
real estate agent that such applica¬ 
tion of down payment and resump¬ 
tion of rent payments were to con¬ 
tinue only until encumbrances on ti- 
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tie to land could be removed. In ab¬ 
sence of proof that agent had author¬ 
ity from vendors to vary or waive 
terms of contract or make a new 
agreement.—Krisher v. Murphy, 78 A 
2d 276, 11 N.J.Super. 231. 

85b Idaho—Thomas v. Gordon, 192 
P.2d 856, 68 Idaho 254. 

Utah—Frailey v. McGarry, 211 P2d 
840. 116 Utah 504. 

Necessity of notice see infra subdi¬ 
vision b of this section. 

66. Ill.—Harding v. Olson, 62 NE 
482, 484, 177 Ill 298. 

Action by purchaser against vendor 
as constituting rescission see in¬ 
fra subdivision c of this section. 

67. Iowa.—Allen v. Adams, 143 N.W. 
1092, 162 Iowa 300. 

68. Cal.—Shaffer v. Security Trust A 
Savings Bank, 41 P.2d 948, 4 Cal. 
App.2d 707. 

Iowa.—Allen v. Adams, 143 N.W. 1092, 
162 Iowa 800. 

69. N.T.—Fuller v. Hubbard, 6 Cow. 
13. 16 Am.D. 423. 

66 C.J. p 828 note 72. 

7a CaL—Evans v. Duke, 73 P. 732, 
140 Cal. 22. 

66 GJ. p 828 note 78. 
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The purchaser cannot rescind without giving no* 
tice to the vendor and allowing a reasonable time 
for performance where he has previously failed to 
rescind for nonperformance at the stipulated time, 71 
or where the contract contemplated no specific time 
for giving a deed, 72 or where, although the contract 
stipulated a time for performance, it was not of the 
essence of the contract, 72 or where the purchaser 
has acquiesced in, or consented to, delay 74 even 
though time was or could become of the essence, 75 
or where the right to rescind has been held m 
abeyance on the vendor's promise to perfect the 
title 72 or to complete improvements, 77 or where per¬ 
formance by the vendor has been indefinitely ex¬ 
tended by the purchaser 78 or by mutual consent ; 79 
nor, where the time for performance is definitely 
extended, can the purchaser earlier rescind without 
notice giving a reasonable time. 80 

Under some circumstances, however, notice or 
offer to rescind is unnecessary, as where the pur¬ 
chaser has made ineffectual efforts to obtain a title 
from the vendor who has moved from the state, 81 
or where the vendor has disabled himself from mak¬ 
ing title, 82 or in his answer has stated that such offer 
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would be unavailing, 82 or where the vendee has been 
evicted by the holder of the paramount title, 84 or 
where it is apparent that the vendor cannot be 
prejudiced by want of notice and that his rights can 
be protected by the decree. 88 The rule that notice 
is not necessary because futile where the vendor 
is not able to give good title has no application where 
the parties had made a supplemental agreement to 
purchase the necessary additional land. 86 Where it 
is apparent that no notice of rescission would have 
been accepted by the vendor except one which was 
unduly favorable to him, the fact that the purchaser 
gave an insufficient notice does not bar his right of 
rescission. 87 

c. Sufficiency of Notice 

The notice must be sufficient to apprise the vendor 
of the purchaser’s intention, and must conform to statu¬ 
tory and contractual requirements, if any. 

A notice of intention to rescind must conform to 
specific requirements, if any, contained in ap¬ 
plicable statutes 88 and in the contract. 80 A simple 
notice of intent to rescind without a demand for a 
conveyance, 90 or a demand for the deed without 
notice of intent to rescind if it is not forthcoming, 01 


71. Pa—Cohn v Weiss, 51 A.2d 740. 
356 Pa. 78 

66 C J. p 829 note 74. 

What la rsasonahls time 

It is ordinarily a question of fact 
as to what constitutes a reasonable 
time after notice within which the 
vendor may be required to perform — 
Capri to v. Grisham-Hunter Corp , Tex 
CivApp., 128 S.W 2d 149, error dis¬ 
missed. judgment correct. 



Where purchaser did not make ex¬ 
tension agreement as to closing date 
of contract to purchase realty and 
date was permitted to pass, vendors 
were not entitled to supplemental no¬ 
tice before purchaser could rescind 
agreement after allowing reasonable 
time for vendors to arrange for clos¬ 
ing—Hodes v. Dunsky, 83 A 2d 17, 
16 N.J.Super. 27. 

78. Ohio —O’Brien v. Bradulov, App. 
80 NE2d 685. 

Tex.—Caprlto v Grisham-Hunter 

Corp.. Civ.App, 128 SW2d 149, er¬ 
ror dismissed, judgment correct. 

66 C.J. p 829 note 75. 

73. lid.—Reigart v. Fisher. 131 A. 

568. 149 Md. 336. 

€6 C.J. p 829 note 76. 

T4. Tex —Continental Southland Sav. 
A Loan Ass’n v. Jones. CivApp, 
143 S.W. 2d 401. 

78. Mo—Rice v. Griffith, App., 144 
S.W.2d 837, reversed on other 
grounds 161 &W.2d 220. 349 Mo. 
373. 
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Wash—Karr v McAvoy. 28 P 2d 118 
175 Wash 634 

78. Minn—Hiss&m v Rusch. 209 N. 
W. 741, 168 Minn 300 

N.Y —Schiffer v Dietz. 83 N.Y. 300. 

77. N Y —Brede v Rosedale Terrace 
Co. 110 NE 430, 216 NY 246 

78. Tex—Harris County Inv. Co. v. 
Davis. CivApp. 230 SW. 761 

Wash—Dopps v. Alderman, 121 P.2d 
388. 12 Wash.2d 268 

79. N.J.—Williams v. Sanacore, 78 A 
2d 91. 11 N J.Super 51. 

66 C J. p 829 note 80 

80. N.J.—Barba v. Gunsberg. 129 A 
747, 3 N.J.Misc. 714. 

8L Ky—Taylor v. Porter, 1 Dana 
421, 25 Am D. 155. 

82. Ala—Pearce v. Hubbard, 135 So 
179. 223 Ala 231. 

N Y —Giarratano v. Mcllwain, 214 N. 
Y S. 582, 215 App Div. 644. 

83. Ala—Elliott v. Boaz, 9 Ala 772. 

84. Wyo—Hawkins v. Stoffers, 276 
P 452. 278 P. 76, 40 Wyo. 226. 

88. Cal—Elrod-Oas Home Bldg. Co 
v. Mensor. 8 P 2d 171, 120 Cal.App. 
485 

66 C J p 829 note 86. 

86. La—Wright v. Derbes, 122 So 
57. 168 La 335. 

87. Cal—Gould v. Escondido Valley 
Poultry Ass’n, 133 P.2d 448, 56 Cal 
App 2d 681. 

88. Cal.—Hammond v. Ocean Shore 
Development Co, 133 P. 978, 22 
Cal App 167. 

66 C J. p 829 note 90. 
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Held sufficient 

(1) A notice of rescission contain¬ 
ing a demand for money paid out by 
the purchaser under the contract and 
offering to restore all things of value 
received by him thereunder is gen¬ 
erally sufficient —Longway v. New- 
bery, 91 P 2d 110. 13 Cal 2d 603—Lu- 
barsky v Richardson. 21 P.2d 557, 218 
Cal. 27—Dunn v. Security-First Nat 
Bank. 21 P 2d 647, 131 CalApp. 641. 

(2) Purchasers* notice to vendor of 
rescission on ground of fraudulent 
representations as to frontage of lots 
’’explained in prior letters,” denying 
all liability on notes given on pur¬ 
chase price announcing readiness to 
reconvey on condition that purchasers 
be placed in statu quo. substantially 
complied with statutory require¬ 
ments, and demand therein for dam¬ 
ages for an amount later established 
to be in excess of damages actually 
sustained and other informalities in 
notice, were cured by vendor’s prior 
denial of fraud and refusal to rescind 
—Younis v. Hart, 138 P.2d 223, 59 
CalApp 2d 99. 

89. N.J—Mendel v. Berwyn Bstates. 
Ch., 149 A 894, affirmed 149 A 892, 
106 N.J.Eq 275. 

66 C.J. p 829 note 9L 

90. Pa.—Tieman ▼. Roland, 16 Pa. 
429. 

9L Wash.—Karr v. McAvoy, 28 P.2d 
118, 175 Wash. 634—Skoog v. Co¬ 
lumbia Canal Co* 114 P. 1034, 63 
Wash. 115. 
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is not sufficient. A fortiori f a letter from the pur¬ 
chaser to the vendor stating a desire that there 
should be no further adjournment, 92 or a demand 
merely that the vendor “settle” with the purchas¬ 
er, 92 or a mere expression of dissatisfaction with 
the contract 94 is not sufficient; but notice is suffi¬ 
cient if in terms which the vendor must have under¬ 
stood to mean rescission if the vendor failed to per¬ 
form. 95 A notice demanding the return to the pur¬ 
chaser of more than he is entitled to is defective. 96 

Parties by and to whom notice must be given . A 
notice of intention to rescind a contract of pur¬ 
chase, in which two or more parties are jointly in¬ 
terested on one side or the other, must ordinarily be 
given to or by all of them as the case may be. 97 

Bringing of suit to rescind as constituting notice . 
While the bringing of a suit in equity to rescind or 
cancel the contract is the equivalent of an election 
to rescind in a case where, under the circumstances, 
no notice of an intent to rescind is necessary, as 
discussed supra subdivision a of this section, and 
may be the equivalent of notice m cases where no¬ 
tice is required, 98 it has been held in other cases 
requiring notice that the mere bringing of suit to 
rescind does not, m itself, constitute such notice. 99 

dL Effect of Notice 

Failure of the vendor to perform within a stipulated 
or reasonable time after notice of intention to rescind 
effects a rescission. 

Where the purchaser has given sufficient notice 
of intent to rescind m default of conveyance, the 


vendor, as a general rule, must then tender the 
deed within the stipulated time, 1 or, where no time is 
specified, within a reasonable time, 2 but notice to 
complete title within a specified time, and of intent 
to rescind on failure to do so, does not effect rescis¬ 
sion where the circumstances entitled the vendor 
equitably to a longer time within which to complete 
title. 2 Notice of rescission on certain specific 
grounds is regarded as a waiver of other possible 
grounds of rescission not therein specified, 4 but a 
notice of rescission on the grotmd that the vendor 
did not have a marketable title does not waive de¬ 
fects in the title not specifically mentioned in the 
notice. 6 

§ 173. Acts Constituting Rescission 

A rescission, in order to be effective, need not be 
formal or in writing; it may be effected by any unequiv¬ 
ocal act which is inconsistent with the continuance of 
the contract. 

Unequivocal acts by the purchaser which are in¬ 
consistent with the continuance of the contract con¬ 
stitute a rescission thereof, 6 although it is other¬ 
wise as to acts which are not necessarily inconsistent 
with the continued existence of the contract. 7 It is 
not necessary that rescission, in order to he effective, 
should be formal or in writing; 8 a refusal of the 
purchaser to perform under circumstances showing 
an intent to rescind, 9 or an abandonment of posses¬ 
sion with notice that he considers the contract re¬ 
scinded, 10 or acquiescence in the sale by the vendor 
to a third party, 11 is sufficient; but rescission is not 
established by proof that the purchaser neglected to 


92. N.Y —Glaser v Eisen Realty Co , 
187 NTS 171. 

93. Cal —Tuffln v AVarfleld. 237 P 
64, 72 Cal App 282. 

94. Utah—Frailev v McGarry, 211 
P.2d 840. 116 Utah 504 

95. Iowa —Hardin v Union Mut 
Life Ins Co, 271 NW. 176, 222 
Iowa 1283. 

66 C J. p 829 note 96 

96. Ill.—Turner v Schuh, 17 N.E 2d 
517, 297 Ill App 317. 

97. Ind.—Clayton v Fletcher Sav¬ 
ings & Trust Co., 155 NE. 539, 89 
Ind.App. 431. 

Person having a separate Interest in 
contract 

Joinder of person, secured by ven¬ 
dor of realty to take interest in con¬ 
tracts, in purchaser's notice of rescis¬ 
sion for fraudulent representations by 
vendor's agents was unnecessary — 
Lozier v. Janss Inv. Co., 36 P.2d 620, 
1 Cal.2d 666. 

Potice to persons noting for vendor 

Purchasers' notice to vendor of re¬ 
scission of contract to purchase real¬ 
ty because vendor did not have mer¬ 


chantable title, mailed to person who 
had been active on behalf of vendor 
m negotiations and disputes arising 
out of contract and also to real es¬ 
tate agent employed by vendor's fa¬ 
ther who had represented vendor in 
the sale was sufficient notice of re¬ 
scission —Porter v Ridge, 17 N W 
2d 239, 310 Mich. 425. 

98. Mass—Fortier v. Monat, 190 N 
E 530, 286 Mass 333. 

66 C J. p 829 note 98. 

99. NJ —Nass v Munzing, 138 A. 
922. 101 NJEq 798 

66 C J p 830 note 99. 

L Wash—Drumheller v Bird, 15 P 
2d 260, 170 Wash 14—Mauk v. Lee, 
119 P. 185, 66 Wash 184 

2. Minn —Schmidt v. Scandinavian 
Canadian Land Co, 161 N.W. 218. 
136 Minn 14. 

3. S.D —Spencer v. Lyman, 131 N.W. 
802, 27 S D. 471. 

66 C.J. p 830 note 3. 

4L Iowa.—Hawes v. Swanzey, 98 N. 

W. 686, 123 Iowa 61. 

66 C.J. p 830 note 4. 
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5. Mont —Bozdech v. Montana 

Ranches Co, 216 P. 319, 67 Mont 
366 

8. Ill —Sumner v Smysor, 273 Ill 
App 588 

Md—Clark v Kirsner. 74 A 2d 830. 
196 Md 52. 

66 C J p 830 note 6. 

7. Ky.—Ex parte Walker's Ex'r, 68 
S W 2d 745, 253 Ky. Ill 

Pa—Snvder's Ex'rs v Koser, 53 Pa 
Dist. & Co. 410. 49 Lane Rev. 279, 
12 Sum Leg J 221 

66 C J. p 830 note 7. 

& N.Y —Caplan v. Moness, 117 N.Y. 
S. 941, 64 Misc 99. 

66 C.J p 830 note 8. 

9. Cal.—Eshleman v. Henrietta 

Vineyard Co, 32 P. 596. 97 Cal 670. 

66 C J. p 830 note 9. 

10. Ill.—Thomas v Seaman, 195 Ill 
App. 396, affirmed 114 NE 40. 275 
Ill. 267. 

Me.—Farris v. Ware, 60 Me. 482. 

11. Iowa—Miller v. McConnell, 161 
N.W. 46L 
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keep up or care for the property, 12 or offered to re¬ 
turn the deed, 13 or offered conditionally to return the 
land, 14 or merely suggested the possibility of resale 
by the vendor to a third party. 16 

Action by purchaser against vendor . The in¬ 
stitution of a suit by the purchaser to recover money 
paid on a contract for the purchase of land on the 
theory that the contract has been repudiated and no 
longer exists amounts to a rescission thereof," 16 
but an action by the purchaser against the vendor 
does not constitute rescission when brought to en¬ 
force rights growing out of the contract, 17 as, for 
example, to enforce a lien against the land on the 
assumption that the contract, and payment of money 
under it, gave the purchaser an interest in the 
land, 18 or to recover damages for breach of the 
contract to convey, 19 or for a defect in the title, 20 
or for delay m performance. 21 So there is no 
rescission where the purchaser, without surrendering 
possession, brings suit to recover purchase money, 22 
or hies a cross complaint asking that the contract be 
annulled. 23 

§ 174. Waiver of Right to Rescind 

Acts of the purchaser treating the contract as in 
force, when done voluntarily and with knowledge of 
facts .creating a right to rescind, amount to a waiver 
of the right to rescind by reason of such facts. 


Any act on the part of the purchaser treating the 
contract as in force, when done voluntarily and with 
a knowledge of facts creating a right to rescind, 
amounts to a waiver of the right to rescind because 
of the existence of such facts. 24 While it has been 
stated broadly that rescission and cancellation of 
contract are not favored, and that slight circum¬ 
stances tending to show a purpose or intent on the 
part of the person seeking a rescission to waive such 
right will prevent the granting of the relief, 26 it is 
more generally held, at least as a matter of prac¬ 
tice, that the acts evincing an intention to waive 
the right to rescind must be distinct and unequivo¬ 
cal, 26 as, for example, by continuing negotiations 
after breach by the vendor on the basis of the con¬ 
tinued existence of the contract, 27 or by making 28 
or promising to make 29 payments of the purchase 
money thereunder, or by making 30 or permitting the 
vendor without protest to make 31 expenditures under 
the contract, or by bringing suit on the contract, 32 
or by treating the contract as still subsisting after 
the vendor has wrongfully declared a forfeiture. 33 

Waiver by a purchaser in possession is held to 
be established by his exercise of repeated acts of 
ownership after discovery of facts authorizing re¬ 
scission, 34 as where he continues in possession as 
owner under the contract, 35 or where he occupies 
and uses the land as his own; 36 but waiver is held 


12. Minn—Pratt v Marti*. 234 N 
W 464. 182 Minn 260 

13. Okl —Howe v Martin. 102 P 
128. 23 Okl 661. 138 Am S R 840 

14. Iowa—Gripp v Scherer, 212 N 
W 113 

66 C J p 830 note 14 

15. Mo —McAlister v St. Joseph 
Street Const. Co, 181 S W 64. 

16. Ill —Herrington v Hubbard, 2 
Ill 669. 33 Am D 426 

17. NT—Elterman v Hyman, 84 N. 
E 937. 942. 192 NY 113, 127 Am 
S R 862, 15 Ann Cas 819 

18. N Y —Diven v. Ashbaugh. 200 N 
YS 634. 121 Mlsc. 212. 

66 C J p 631 note 22. 

19. N Y —Tamsen v Schaefer. 15 N. 
E 731, 108 N.Y. 604. 

90. S C—Pettus v. Smith, 26 S.CEq. 
197. 

91. Ta—Erie Gas Co. v. Haverstick, 
66 Pa 28 

39. Tenn—Hurst v. Means, 2 Swan 
694 

33. Cal—Russell v. Hawxhurst, 187 
P. 146, 44 Cal App. 703. 

94. Cal.—Lansburgh v. Market St 
Ry. Co. 220 P.2d 423, 98 Cal.App.2d 
426, 21 A.L.R.2& 786—Carpenter v. 
First Trust St Sav. Bank of Pasa¬ 
dena, 64 P.2d 496, 11 Cal.App.2d 
666 . 


r Mo —Rice v Griffith. App . 144 S W. 
2d 837, reversed on other grounds 
161 S W 2d 220 349 Mo 373 

Nil—Schaff v. Kennelly. 61 N W 2d 
538 

Wash— Corpus Juris died in. Math¬ 
ews v HeiM r. 255 P2d 366. 370. 
42 Wash 2d 32b—Gillmore v Green. 
235 P 2d 998. 39 Wash 2d 431— Cor¬ 
pus JUrls quoted la Central Life 
Assur Soc v Impelmans, 126 P 2d 
757, 764. 13 Wash 2d 632 

66 C J p 831 note 29 

Effect of delay in rescinding see su¬ 
pra S 171 

25. Tex —American Land Co of 
Texas v Pale Civ App , 55 S W 2d j 
229, error dismissed 

26. La—Munson v Larguier, 50 So. j 
2d 808. 218 La 693. 

Wash.— Corpus Juris eited in Math¬ 
ews v. Heiser. 255 P.2d 366. 370, 
42 Wash 2d 326—Gillmore v. Green, j 
235 P.2d 998, 39 Wash 2d 431- 
Corpus Juris quoted in Central Life 
Assur Soc. v. Impelmans, 126 P.2d 
757, 764. 13 Wash.2d 632. 

66 C.J. p 831 note 30. 

27. Md—Ortel v. Upper Ashburton 
Realty Co., 190 A. 239. 171 Md. 678. 

Utah—Frailey v. McGarry, 211 P.2d 
840. 116 Utah 504. 

Wash—Gillmore v. Green, 235 P.2d 
998, 39 Wash 2d 431— Corpus Juris 
quoted in Central Life Assur. Soc. 
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r v. Impelmans. 126 P2d 757, 764, 13 
j Wash 2d 632 
66 C J p 831 note 31. 

28. Wash —Gillmore v Green. 235 P. 
2d 998. 39 Wash 2d 431—Corpus Ju¬ 
ris quoted in Central Life Assur 
Soc. v Impelmans. 126 P 2d 757, 
764. 13 Wash 2d 632 

66 C J. p 831 note 32 

29. Wash—Gillmore v. Green, 235 
P 2d 998. 39 Wash 2d 431—Central 
Life Assur Soc v Impelmans, 126 
P 2d 757, 13 Wash 2d 632. 

30. Tex —Luckenhaeh ▼. Thomas, 
Civ App., 166 S W 99. 

31. Ariz—Pima Farms Co. v. Fowl¬ 
er, 258 P. 256, 32 Ariz 331 

32. Colo—Halm v. Wright, 168 P. 
36. 63 Colo 419. 

33. Ill—Lundahl ▼. Hansen, 35 NJS. 
741. 147 HI. 504. 

34. Mich.—Bennett v. Hickey, 70 N. 
W. 900. 112 Mich. 379. 

66 C.J. p 831 note 40. 

35. ND—Anderson ▼. Olson, 260 
N W. 407, 65 N.D. 550 

Wis—Osterloh v. Osterloh. 285 N. 

W. 742, 231 Wis. 319. 

66 C.J. p 831 note 41. 

38. Ky.—Sparks v. Baker, 114 S.W. 

2d 1145, 272 Ky. 663. 

66 C.J. p 832 note 42. 
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not to be established by the purchaser taking or re¬ 
taining possession where it is necessary for the 
protection of the property pending litigation or 
settlement, 87 or pending efforts of the vendor to 
complete performance, 88 especially where retention 
of possession under such circumstances is accom¬ 
panied by tender of rescission, 88 or by repeated de¬ 
mands on the vendor that he perform. 40 Moreover, 
there is no waiver of the right to rescind, where the 
purchaser’s acts cannot be treated as voluntarily 
ratifying the sale, 41 or where the acts were done 
without knowledge of the facts creating a right to 
rescind, 42 or before such facts were in existence, 48 
or, if with knowledge of such facts, without the in¬ 
tention to waive; 44 and so acts of the purchaser 
constituting waiver of his right to rescind on a 
particular ground will not operate as waiver of his 
right to rescind on other grounds outside the scope 
of his intention, 45 and acts showing a willingness to 
waive conditionally do not operate as an unqualified 
waiver. 48 

It has been held that the purchaser will not be 
estopped to maintain an action for rescission where 
no act on his part is pleaded or shown which in¬ 
spired conduct on the part of the vendor to his dis¬ 
advantage. 47 Whether or not the purchaser has 
lost the right to rescind because of waiver or 
estoppel must be decided on the facts of the par¬ 
ticular case. 48 Where the contract provides an ex¬ 
clusive remedy for vendor’s failure to perform a par¬ 
ticular provision of the contract, the purchaser is 


91 C.J.S. 

not entitled to rescission on the ground of such fail¬ 
ure. 48 

For failure to furnish abstract or give title . The 
purchaser waives his right to rescind for failure 
of the vendor to furnish abstract or give title by 
acts treating the contract as in force, when done 
voluntarily and with intent to waive and with 
knowledge of facts creating a right to rescind on 
this ground. 50 Thus, the right to rescind for failure 
to furnish abstract or give title at the time fixed for 
performance, 01 or before the time fixed for per¬ 
formance where grounds for rescission in advance 
of the time fixed exist, 52 is waived by the pur¬ 
chaser’s treating the contract as m force beyond the 
time when it might have been rescinded. However, 
waiver of right to a strict compliance does not waive 
the right to rescind for a continuing failure to con¬ 
vey a good title, 53 and, in general, a waiver of a 
particular defect does not waive the right to re¬ 
scind on another ground; 54 but an attempt to re¬ 
scind formally on particular grounds does operate 
as a waiver of the right to rescind on other 
grounds. 55 A conditional acceptance of title does 
not operate as waiver in the absence of evidence 
that the condition has been performed ; 58 and while 
a purchaser, agreeing to accept title without exami¬ 
nation, is thereafter only entitled to have defects 
cured or damages for breach of warranty, 57 if the 
vendor, having opportunity to do so, fails or refuses 
to cure the defect or to compensate the purchaser 


37. Iowa.—Dolliver v. Elmer, 260 N. 
W. 85. 220 Iowa 348. 

Tex—Hickman v. Cooper, CivApp. 
210 SW.2d 858, error refused no 
reversible error 
66 C.J. p 832 note 44. 

38. Mich—La Force v. Caspian 
Realty Co.. 219 NW. 668, 242 Mich 
646. 

39. Iowa.—Dolliver v. Elmer, 260 N. 
W. 85. 220 Iowa 348. 

Or —Jeffreys v. Weekly. 158 P. 522, 
81 Or 140. 

40. Tex—W. E Stewart Land Co. v 
Terrell, Civ.App., 266 S.W. 604. 

41. Iowa.—Dickerson v. Morse, 212 
N.W. 933, 203 Iowa 480. 

66 C.J. p 832 note 48. 

42. Ark.—Dillingham v. Kahn, 67 8. 
W.2d 735. 188 Ark 759. 

Or.—Schuler v. Humphrey, 257 P.2d 
865, 198 Or. 458. 

Wash.—Hebb v. Severson, 201 P.2d 
156, 82 Wash.2d 159. 

66 C J. p 832 note 49. 

43. Mich —Folkerts v. Marysville 
Land Co., 210 N.W. 231, 236 Mich. 
294. 

66 C.J. p 832 note 60l, 


44. Or—Boyer v. Edgemont Inv. 
Co. 295 P. 471, 135 Or. 16L 

66 C.J. p 832 note 51. 

45. Cal.—National Pacific Oil Co. v. 
Watson. 193 P. 133, 184 CaL 216. 

66 C.J. p 832 note 52. 

48. Ill—Thomas v. Seaman, 114 N. 
E 40, 275 Ill. 267. 

47. U.S —Higgle v. Janss Inv. Corp., 
CC A Cal., 88 F.2d 111. 

Estoppel as to defects in title and 
performance see infra fi§ 214-218. 

48. Mich—Dolecki v. Perry, 270 N. 
W. 184. 277 Mich 679 

Or—Schuler v. Humphrey, 257 P.2d 
865, 198 Or. 458. 

Pa—Na-Rene Hosiery Mill, Inc., v. 
Superior Tube Co, Com.Pl, 67 

Montg.Co. 818, 65 Tork Leg. Rec 
145. 

49. Ohio—Heriott v. Marine, 121 N. 
E 2d 805, 96 Ohio App. 174. 

50. Cal.—Wilson v. Beazley, 199 P. 
772. 186 Cal. 437. 

66 C J. p 832 note 55. 

Waiver of defect in title see Infra §§ 
214-218. 


Acts held to constitute waiver 

(1) Generally.—Lang v Horne. 23 
So 2d 848. 156 Fla. 605—66 C.J. p 832 
note 55 [a]. 

(2) Making payments. 

Cal—Wilson v. Beazley, 199 P. 772. 
186 Cal. 437. 

Wash—Gillmore v. Green, 235 F.2d 
998. 39 Wash.2d 431. 

51. Wash.—Hyde v. Heller, 39 P 
249. 10 Wash 586. 

66 C.J. p 833 note 56. 

53. Iowa—Keifer v. Dreler, 205 N 
W. 472. 200 Iowa 798. 

66 C.J. p 833 note 57. 

53. Minn.—Brown v. California & 
Western Land Co., 177 N.W. 774. 
145 Minn 432. 

66 C.J. p 833 note 58. 

54. Pa—La Torre v. Edelsman. 22 
Pa.Dist. 845. 

66 C.J. p 833 note 59. 

55. Iowa.—Olson 4k Nessa v. Rog- 
ness, 155 N.W. 301, 173 Iowa 331 

66 C.J. p 833 note 60. 

56. Iowa.—McCormick v. Merritt, 
105 N.W. 428, 181 Iowa 160. 

57. S.D.—Bates v. Smith. 205 N.W. 
661, 48 S.D. 602. 
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therefor, a new cause of action for rescission arises 
and is not barred by the earlier waiver. 58 

For mistake. The purchaser waives his right to 
rescind for mistake by acts treating the contract as 
in force when done voluntarily and with intent to 
waive, and with knowledge of facts creating a right 
to rescind on that ground; thus, a purchaser is held 
to have waived his right to rescind where he does 
not rescind promptly on discovering the mistake, 
but retains possession of the land and deals with it 
as his own property, 69 or where he pays interest 
on the purchase price and exercises acts of owner¬ 
ship. 60 There is no waiver, however, in taking 
possession and exercising acts of ownership m 
ignorance of the mistake, 61 or in forbearing to 
bring suit pending efforts of the vendor to make 
good the title, 62 or in conduct consistent with in¬ 
tention to rescind and evincing no intention to waive 
such right. 63 

For fraud . The purchaser waives his right to re¬ 
scind for fraud by acts treating the contract as in 
force when done voluntarily and with intent to 
waive, and with knowledge of facts creating a right 
to rescind on that ground. 64 Acts done by the pur¬ 
chaser in ignorance of the fraud do not consti¬ 


tute waiver of his right to rescind on that ground; 65 
nor will acts constituting waiver of the right to 
rescind for previously discovered fraud preclude 
the purchaser’s rescission for fraud subsequently 
discovered ; 66 and ratification by the purchaser with 
knowledge of some misrepresentations and in ignor¬ 
ance of others is not a waiver of the right to rescind 
under a statute providing that a ratification may be 
rescinded when made with an imperfect knowledge 
of the material facts. 67 

§ 175. Suits for Rescission 

a. In general 

b. Pleadings 

c. Evidence 

d. Trial 

e. Nature and extent of relief granted 
a. In General 

A suit for rescission of a contract for the sale of 
land is an equitable proceeding; it will not be enter¬ 
tained by the court where there is a full, adequate, and 
complete remedy at law. The suit must be brought 
seasonably, and general rules as to parties are ap¬ 
plicable. 

A suit for rescission of a contract for the sale 
of land is equitable in nature; 65 it invokes the equi- 


58. SD—Larson v Thomas, 215 N 
W. 927. 61 S D 664. 67 A L R 1246. 

68. U.S.—Schafroth v. Ross. CCA 
Neb.. 289 P. 703 
Aooeptaaoe of deed 

Acceptance of a deed in pursuance 
of an agreement of sale is a satisfac¬ 
tion of all previous negotiations and 
covenants, and in the absence of 
fraud or Imposition, a purchaser will 
not be entitled to a rescission of the 
contract and a cancellation of the 
deed.—Namy v. Black. 80 A2d 744. 
367 Pa. 523. 

80. Mich.—Bennett ▼. Hickey. 70 N. 
W. 900. 112 Mich 379. 

81. La—Sladovich v. Glaser, 91 So 
297, 160 La. 918. 

Wash —Macey v. Furman, 166 P. 548, 
90 Wash. 680. 

88. N.J.—Thiel v. Perkins. Ill A. 
666, 92 N.J Eq. 79. 

88. Colo—Kerns v. Bank of Mani- 
tou. 242 P 2d 817, 125 Colo. 320. 

84. Mich—Achenbach v. Mears, 261 
N W 261, 272 Mich. 74. 

Utah—Frailey v. McGarry, 211 P.2d 
840. 116 Utah 604. 

66 C.J. p 834 note 70. 

Acts held to constitute waiver 

(1) In general. 

Mich —Dolecki v. Perry. 270 N.W. 
184, 277 Mich. 679—Berg v. Hessey, 
256 N.W. 562, 268 Mich. 599. 


Utah—Frailey v. McGarry. 211 P.2d 
840. 116 Utah 604 
66 C J. p 834 note 70 [a]. 

(2) Acts of ownership or dominion. 
—Kerns ▼. Bank of Manitou. 242 P. 
2d 817, 125 Colo. 320—66 C.J. p 834 
note 70 [a] (5). 

(3) Making payments on mortgage. 
—Johnson v. Green. Fla., 54 So 2d 
44. 

Acts held not to constitute waiver 

(1) In general.—Johns v. McGenty, 
23 N.W.2d 289. 222 Minn. 84—66 C.J. 
p 834 note 70 [b] 

(2) Making several payments — 
Rogers v. Fitzsimmons, 257 P.2d 420, 
127 Colo. 367. 

(3) Making payments In reliance 
on seller’s further representations 
and promises.—Mortgage Bond Co. of 
New York v. Carter, 161 So. 448, 230 
Ala. 387—66 C.J. p 834 note 70 [b] 
(9). 

(4) Acts necessary for protection 
of property. 

N Y —Windsor Residences v. 201 
East 18th St Corp., 26 N.YS.2d 
329. 

Tex—Hickman v. Cooper, Clv.App., 
210 S.W.2d 858, error refused no 
reversible error. 

(5) Delaying action in reliance on 
seller's promises and assurances — 
McDaniel v. Hodges. 11 S.E.2d 623, 
176 Va. 519. 


Lapw of ttm* 

! Mere lapse of time goes far to es¬ 
tablish waiver of purchaser’s right to 
rescind land contract for fraud, and 
is conclusive when taken with other 
circumstances Indicating that he 
treated property as his own after 
discovering fraud.—American Land 
Co. of Texas v. Dale. Tex Civ.App.. 
55 S.W.2d 229, error dismissed. 
Provision that eo&traot incorporates 
entire agreement 

Provision of realty contract that 
neither vendor nor its agent had 
made representation or promise af¬ 
fecting property not expressly con¬ 
tained in contact did not prevent 
purchaser from rescinding contract 
and recovering money paid with in¬ 
terest where execution of contract 
was induced by fraud.—Curtis v. Ti¬ 
tle Guarantee & Trust Co. 40 P.2d 
562, 3 Cal App 2d 612. hearing denied 
42 P 2d 323. 3 Cal.App 2d 612. 

65. Ill.—Veazey v. Summers, 26 N. 
E 2d 626, 304 DLApp. 340. 

Nev.—Freeman v. Soukup, 265 P.2d 
207. 

66 C J. p 835 note 71. 

66. Cal.—Cameron v. Evans Securi¬ 
ties Corporation, 6 P.2d 272, 119 
Cal App. 164. 

Or—Schuler v. Humphrey, 257 P.2d 
865. 198 Or. 458. 

67. Cal—Willey v. dements, 79 P. 
850. 146 CaL 91. 

68. Iowa.—Fltchner v. Walling, 279 
N.W. 417. 225 Iowa A 
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table jurisdiction of the court 69 and can be brought 
only in a court of equity. 70 Accordingly, in con¬ 
formity with the general doctrine with respect to 
jurisdiction of courts of equity, as discussed in 
Equity § 20, such courts will not ordinarily entertain 
a suit to rescind a contract for the sale of land 
where there is a full, adequate, and complete rem¬ 
edy at law, 71 or where the only relief available to 
the purchaser is at law. 72 A suit for rescission is 
a disaffirmance or repudiation of the contract and 
not an affirmation of it. 73 

Time to sue . Apart from the question of laches, 
discussed supra § 171, a suit for rescission must be 
brought within the period prescribed by applicable 
statutes of limitations. 74 


91 C.J.S. 

Parties . Following the general rule of equity, 
discussed in Equity §§ 133, 134, all persons having 
a material interest in the event of the suit or in 
the subject matter should be made parties 75 plain¬ 
tiff 76 or defendant; 77 and persons wholly without 
interest in the suit are neither necessary nor proper 
parties plaintiff 78 or defendant. 79 One of several 
purchasers may not join the others as parties plain¬ 
tiff without authority from them to do so. 80 A 
third person, who discloses no interest in a suit to 
rescind, may not be permitted to intervene. 81 

b. Pleadings 

The bill should allege fully and clearly all the facts 
necessary to set forth complainant's cause of action 
and his right to the relief sought; the answer must be 


Wash—Erckenbrack ▼. Jenkins, 204 
P 2d 831. 33 Wash 2d 126—Hopper 
v Williams, 179 P 2d 283. 27 Wash 
2d 579. 

69. N. J —-Freedman v. Lieberman, 64 
A 2d 904, 2 N J Super. 537 

R.I.—Cruickshank v Griswold, 104 
A.2d 551 

70. Wash—Distler v. Dabney, 35 P. 
138, 139. 1119, 7 Wash 431. 

66 C.J p 835 note 75. 

71. Fla—Johnson v. Green, 64 So.2d 

44. 

pa —Mayes v. Brown, Com PI, 3 Ly¬ 
coming: 232 
66 C.J. p 835 note 77. 

Breach of warranty 

Ordinarily, where there is a full 
and complete remedy at law for an 
ordinary breach of warranty in con¬ 
tract for sale of realty or personalty, 
a money judgment will satisfy e\ery 
claim and demand of the plaintiff su¬ 
ing to rescind—Euzent v. Barrash, 
25 A.2d 462, 180 Md 451 

72. Ill —Rubmelli v. Envoy Bldg. 
Corporation, 264 Ill App. 94 

73. Or.—Miller v. Protrka, 238 P.2d 
753, 193 Or. 585. 

74. La.—Sterbcow v.iPeres, 64 So. 2d 
195, 222 La. 850 

Accrual of cause of action for redhi¬ 
bition 

Seller’s imputed or presumptive 
knowledge, rather than actual knowl¬ 
edge, of vice is sufficient to satisfy 
statute providing that one-year limi- 
tion on redhibitory action does not 
apply where seller has knowledge of 
vice and neglects to declare to pur¬ 
chaser and such action is commenced 
not more than year after discovery 
of vice.—Sterbcow v. Peres, supra. 

76. La.—Greer v. Sumney, App., 41 
So 2d 626. 

By and against whom rescission can 
be had see supra S 155. 

Third party 

The state department of highways 
is proper party to be joined in suit by 
purchaser against vendor of land to 


annul sale thereof and recover pur¬ 
chase price on ground of state’s own¬ 
ership of land under highway right of 
way deed from defendant’s predeces¬ 
sor in title, and, in the absence of a 
showing of perfect title m the state, 
the department is a necessary party. 
—Greer v. Sumney, supra. 
Relationship of vendor and vendee 
An action for rescission of con¬ 
tract to purchase realty presupposes 
relationship of vendor and vendee be¬ 
tween defendant and plaintiff —Leav¬ 
ens v. Sharp, 152 P 2d 460, 66 Cal. 
App.2d 425. 

78. Ala—Elliott v Boaz. 9 Ala. 772 
66 C J. p 835 note S6 

77. Ill.—Thompson v. Shoemaker, 68 
Ill 256 

66 C J p 835 note 87 

Held proper parties defendant 

(1) Generally.—Hickman v Coop¬ 
er, Tex Civ App. 210 S W 2d 858, er¬ 
ror refused no reversible error 

(2) Agent of vendor charged with 
fraud 

Ala.—Horticultural Development Co 
v. Schneider, 145 So. 135, 225 Ala 
667 

Pa—Mooney v. Specter, 77 PaDist 
& Co. 589. 

(3) Individuals alleged to have 
been financially interested in premis¬ 
es and to have participated in fraudu¬ 
lent representations 

Cal —Tull is v. Title Guarantee & 
Trust Co, 64 P.2d 65, 11 Cal App 
2d 391. 

N V —Ressler v. Samphimor Holding 
Corporation, 194 N.T.S. 863, 201 
App Div 344. 

Baal party in Interest 

Fact that apartment house was | 
conveyed by owners to homestead 
association and reconveyed by it to 
purchaser did not affect purchaser’s 
cause of action against owners for 
rescission of purchase on ground of 
misrepresentations by owners as to 
legally collectible rentals, where pur¬ 
chaser had negotiated and entered in¬ 
to written contract with owners for 

1142 


sale and purchase of the realty sub¬ 
ject to a homestead loan and sale to 
homestead association and resale to 
purchaser wrere solely for the pur¬ 
pose of securing to homestead associ¬ 
ation a vendor’s lien—Overby \ 
Beach, 55 So 2d 873, 220 La. 77. 
Joinder of parties 

Purchaser suing to cancel bond for 
deed properly joined as defendants 
original vendor and his \endee — 
Gillis v Bonelli-Adams Co, 187 NE 
535. 284 Mass 176. 

78. La—Jamison v. Barrow, 24 La 
Ann 171 

79. Icma—Deutsmann v. Kuntze. 
125 N\V 1007, 147 Iowa 158 

66 C J p 836 notf 89 

Held not necessary parties defend¬ 
ant 

(1) Pui chaser of part of same 
tract 

Cal —Lozier v. Janss Inv. Co , App . 
29 P 2d 470 

Tex —Donoho v Hunter. Civ App . 
242 SW. 282. affirmed. Com App. 
276 SW 174, reversed on other 
grounds. Com App. 287 S.W 47 

(2) Third parties who vendor had 
contracted W'ould join him in execu¬ 
tion of deed, where such parties were 
not shown to ha\e had any real in¬ 
terest in lot or contract—-Nance v. 
McClellan. 89 S W.2d 774, 126 Tex 
580, 106 A LR. 117. 

Held not proper parties defendant 

(1) Seller's agent, not a party to 
contract, where fraud is not alleged 
—Clancy v. Becker-Arbuckle-Wright 
Corporation, 29 P.2d 868, 137 CaLApp 
43 

(2) Homestead association to 
which property was first conveyed by 
vendor solely for the purpose of se¬ 
curing to it a vendor's lien on Its con¬ 
veyance of the property to the pur¬ 
chaser.—Overby v. Beach, 66 So 2d 
873, 220 La. 77. 

80. Mich.—Lap&dat v. Copeland, 197 
N.W. 547, 226 Mich. 829. 

81. La—Jamison v. Barrow, 24 La. 
Ann. 171, 



I 

91 C.J.S. 

responsive to the bill, and affirmative defenses must be 
specially pleaded. The issues are those raised by the 
pleadings, and material variances are fatal. 

Conformably to the general rule of equity plead¬ 
ing, discussed in Equity § 179, that all pleadings 
should be characterized by certainty, clearness, and 
conciseness, and to the application of this rule to 
rescission of contracts generally, as discussed in 
Cancellation of Instruments § 55, the bill in a suit 
by the purchaser to rescind a contract for the sale 
of land should fully and clearly allege all the facts 
necessary to state complainant’s cause of action and 
show his right to the relief sought. 82 Accordingly, 
the bill should state fully and clearly the interest 
of plaintiff giving him the right to maintain the ac¬ 
tion ; 83 the grounds on which rescission is sought, 84 
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as, for example, the breach of the vendor and the 
circumstances warranting equitable relief general¬ 
ly, 85 or, more specifically, failure of consideration, 86 
failure of, or defect in, title, 87 mistake, 88 fraud or 
misrepresentation ; 89 the performance of conditions 
precedent m exercise of the right; 90 and facts ex¬ 
cusing delay where delay is shown by the bill. 91 
The prayer for relief need not be hypertechnically 
precise. 92 

Answer . The answer must be responsive to the 
bill, either by way of denial 98 or excuse; 94 and, 
if presenting an affirmative defense, it must, under 
the codes, allege new matter not admissible under the 
general denial. 95 Laches must be specially plead- 


82. Pla —Savage v. Horne, 81 So 2d 
477, 159 Fla. 301 

Idaho —Metzker v Lowther, 204 P.2d 
1025, 69 Idaho 155 

BUI held sufficient 

Mass—Gillis v Bonelll-Adams Co.. 
187 NE 535. 284 Mass 176 

83. Cal—Quality Building A Securi¬ 
ties Co \ Bledsoe. 14 P 2d 128, 125 
Cal App 493 

66 C J p 836 note 95. 

84. Cal—Tha>er v Maglll, 55 P 2d 
1272, 13 Cal App 2d 21 

85. Wash—Gillmore v Green, 235 
P 2d 998. 39 Wash 2d 431 

BUls held sufficient 

Fla—Sa\anre \ Horne. 31 So 2d 477. 
159 Fla 301 

Wis —Frangesch v Kamp. 55 X W 2d 
372. 262 Wis 446 
66 C J p 836 note 96 

BUls held not sufficient 

Fla—Moran v Plumb. 6 So 2d 266, 
149 Fla 498 

66 C J p 836 note 96 [b], 

88. BUls held sufficient 

(1) Alleging destruction of build¬ 
ing.—Lubarsky v Chaws, 279 P. 205, 
99 Cal App 610. 

(2) Complaint alleging breach of 
agreement in contract of sale that 
the individuals named therein would 
not engage in ice business, such 
breach constituting failure of con¬ 
sideration —Rubel Corp v. Rosoff. 
289 NTS 79. 248 App Div. 826. 

87. Cal —Poheim v. Meyers, 98 P. 

65. 9 Cal App. 31 
66 C.J. p 836 note 98. 

8a Cal.—Stock v Meek. 221 P 2d 15. 
35 Cal.2d 809 

La.—Overby v. Beach, 55 So 2d 873, 
220 La. 77. 

Pa—Ehrenzeller v. Chubb, 90 A.2d 
286, 171 Pa.Super. 460 

89. Idaho.—Nelson v. Hoff, 218 P.2d 
845, 70 Idaho 854. 

66 C.J. p 836 note 99. 


Bills or allegations held sufficient 

(1) In general 

Fla—B L E Realty Corporation v. 

Shepard, 144 So 8S0. 107 Fla. 380 
Pa—Cook v. Serr, Com PI, 36 Erie 
Co. 18 

66 C J p 836 note 99 [a]. 

(2) Location 

Ala —Hagood v. Knight, 57 So 2d 616, 
257 Ala 64. 

Ga—Cohron v. Woodland Hills Co. 
139 S E 56, 164 Ga 581 

(3) Vendor's fraudulent Intent — 
Wilson v Kigali & Veselich, 33 P 2d 
455. 138 Cal App 760 

(4) Rental value of property 

La—0\erby v Beach, 55 So 2d 873, 
220 La 77. 

XT—Grasso v. De Melik, 114 XYS 
2d 8S1 

66 CJ p 836 note 99 [a] (9). 

(5) Condition of property 

Pa—Lake v Thompson, 77 A 2d 364, 
366 Pa 352 

Wash —Gronlund v Andersson, 227 
P 2d 741. 38 Wash 2d 60 
66 C J. p 836 note 99 [a] (4). 

Bills or allegations held insufficient 

(1) As to facts surrounding dis- 
co\ ery of fraud —Graham v. Los An¬ 
geles First Nat Trust & Savings 
Bank, 43 P 2d 543, 3 Cal 2d 37 

(2) Lack of adequate drainage and 
sewage—Hayden v Newmark, 111 
N.Y S 2d 219, 279 App Div. 940. 

(3) As to ease of obtaining beer li¬ 
cense—Gibson v. Mendenhall, 224 P. 
2d 251, 203 Okl 558 

Use of word fraud, in complaint 
seeking rescission of contract for 
purchase of real property on ground 
of misrepresentation of material 
facts was not essential —Gronlund v 
Andersson, 227 P.2d 741, 38 Washed 
60 

9a Bills hold sufficient 

(1) In general—Colpe v Lindblom, 
106 P. 634, 57 Wash. 106—66 C.J. p 
836 note 1 [a]. 

(2) Offer or tender of reconvey¬ 
ance. 


Cal—Mathews v. Tannenbaum, 34 P. 

2d 233, 139 Cal App. 500. 

Mo —Rabenau v. Harrell, 213 S.W. 
92, 278 Mo. 247. 

(3) Despite failure to allege tender 
of balance of purchase money—Lee- 
dy v. Ellis County Fair Ass’n, 110 P. 
2d 1099, 188 Okl 348 
Bills held insufficient 

(1) In general—Dekle v. Noone. 
115 So. 514, 94 Fla. 1211—66 CJ. p 
836 note 1 [b] 

(2) Failure to allege restoration of, 
or offer to restore, the thing re¬ 
ceived. 

Cal —Thayer v Magill, 55 P.2d 1272, 
13 Cal App 2d 21. 

Okl —Young v. Garrett. 105 P.2d 257, 
187 Okl 595. 

(3) Failure to allege tender of pur¬ 
chase price or defect in seller's title. 
—Crim v Watson, 82 P.2d 172, 196 
Wash 99 

Express offer to rescind 

Bill by purchaser for rescission of 
contract for purchase of realty may 
be sufficient without express allega¬ 
tion of offer to rescind—Fortier v. 
Monat, 190 X.E. 530. 286 Mass. 335. 

91. Ind —Axtel v. Chase, 77 Ind. 74. 
66 C J. p 836 note 2. 

92. Keld sufficient 

That complaint, seeking rescission 
of purchase of realty, prayed for re¬ 
scission of the conveyance rather 
than rescission of the contract of 
purchase did not render complaint 
fatally defective—P. S. & A. Real¬ 
ties v. Lodge Gate Forest, 127 NY.S. 
2d 315, 205 Misc. 245. 

93. Wash—Distler v. Dabney, 35 P. 
138, 1119. 7 Wash. 431. 

66 C.J. p 836 note 3. 

94. Wash—Shaw v. O’Neill, 88 P. 
Ill, 45 WaBh. 98. 

95. Tex.—Fidelity 8avings A Trust 
Co. v. Grice, Civ.App„ 52 &W.2d 
635, error dismissed. 

66 C.J. p 837 note 5. 
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ed; 96 and, if not pleaded, the defense is held to be 
waived. 97 It is not necessary that defendant should 
allege the failure of plaintiff to put defendant in de¬ 
fault in a case where, by statute, the putting in de¬ 
fault is made a prerequisite to rescission. 98 

Amendments . Pleadings may be amended so far 
as necessary for the trial of the real question at is¬ 
sue provided only that the nature of the action is 
not changed; 99 but the amendment itself may be 
disregarded where the facts as proved support the 
original petition, and not the amendment. 1 

Issues, proof, and variance . In a suit for rescis¬ 
sion plaintiff must prove all the material allegations 
of the bill, 2 but he need not prove matters which it 
was not necessary to allege. 8 He is entitled to a 
decree only on the case as made by his bill or com¬ 
plaint, 4 and a variance between allegations and 
proof is fatal to relief, if the variance relates to 
a material fact in the case ; 5 but failure to prove one 
of several grounds of rescission alleged will not pre¬ 
vent relief on the others.® Evidence as to issues 
not raised by the pleadings is inadmissible. 7 

c. Evidence 

The burden Is on the purchaser to prove the facts 
entitling him to the relief sought, and on the vendor 
to prove affirmative defenses. General rules as to pre¬ 
sumptions, and as to admissibility and weight and 
sufficiency of evidence, are applicable. 

In conformity with the general rule governing 


burden of proof in civil actions generally, in a suit 
for rescission of a contract for the sale of land, the 
purchaser has the burden of proving his right to 
the relief sought. 8 He must prove the acts constitut¬ 
ing rescission, 9 and the grounds on which he bases 
his right to rescission, as, for example, failure of, 
or defect in, title, 10 failure of consideration, 11 mis¬ 
take, 12 fraud or misrepresentations by the vendor 18 
and the purchaser’s reliance thereon. 14 He must also 
prove restoration, or offer to restore, possession to 
the vendor. 15 

On the other hand, the burden is on the vendor 
to prove matters which he sets up as affirmative de¬ 
fense, as, for example, his ability to perform where 
performance by the vendor is made by the contract 
a condition precedent to obligation of the vendee 
thereunder; 16 that the representations admitted to 
have been made by the vendor at the time of the sale 
have been made good or are true, 17 or that the 
vendor’s inability to make good title was due to the 
purchaser’s default. 18 Where the bill charges fraud, 
not as to title, but as to quantity of land covered by 
the title, the vendor must show the title held by him 
at the time of sale, that the court may ascertain the 
quantity therefrom. 19 

Presumptions . As in civil actions generally, par¬ 
ticular facts may give rise to presumptions or in¬ 
ferences which may be taken into consideration by 
the trier of facts. 20 Thus, a presumption in fact of 


90b Cal.—Stone v. McCarty, 220 P. 
690, 64 CaLApp. 158. 

97. Cal.—Tracy v. Smith, 165 P. 
536, 175 Cal. 161. 

98. La.—Martin v. Gallagher, 2 La. 
A., Orleans, 215. 

99. Iowa.—Pedley v. Freeman, 109 
N.W. 890, 132 Iowa 356, 119 Am.S. 
R. 557. 

66 C.J. p 887 note 9. 

L Ky.—Williams v. Rogers, 2 Dana 
374. 

66 C.J. p 837 note 10. 

2. Idaho.—Nelson v. Hoff, 218 P.2d 
345, 70 Idaho 354—Thomaa v. Gor¬ 
don. 192 P.2d 856, 68 Idaho 254. 

Wash.—Gillmore v. Green, 235 P.2d 
998, 39 Wash.2d 431. 

3. Cal.—Mills v. Hellinger, 224 P.2d 
34, 100 CaLApp 2d 482. 

NY—Battle v. Calavitta, 228 N.Y.S. 
624, 132 Misc. 48—Greenbaum ▼. 
Baywood Homes, 62 N.Y S 2d 545, 
affirmed 72 N.Y.S 2d 267, 272 App 
Div. 826, appeal denied 72 N.Y.S.2d 
831, 272 App.Div. 934, appeal dis¬ 
missed 75 N.E 2d 268, 297 N.Y. 596, 
affirmed 87 N.E 2d 72, 299 N.Y. 692. 
Tex.—Porter v. Robinson, Civ.App., 
93 S.W.2d 477. 

Slemente o t fraud 


contract for purchase of ranch, on 
ground of misrepresentations, it was 
not necessary for purchasers to al¬ 
lege and prove all essential elements 
of actionable fraud —Schuler v. Hum¬ 
phrey. 257 P.2d 865, 198 Or. 458. 

4. Fla.—Biscayne Boulevard Proper¬ 
ties, Inc. v. Graham, 65 So.2d 858 

5b Cal.—Spadoni v. Maggentl, 8 P.2d 
874, 121 Cal.App. 147. 

66 C.J. p 837 note 12. 

8. Tex.—Culbertson v. Blanchard, 15 
S W. 700, 79 Tex. 486. 

66 C.J. p 837 note 13. 

7. Cal—Wood v. Jot ham Bixby Co., 
84 P.2d 204, 29 CaLApp 2d 294. 

Bvidenoe hold within pleadings 
Vt —Enequist v. Bemis, 56 A.2d 6, 115 
Vt. 209, 1 AL.R. 2d 1. 

8 . Ky.—Miles v. Proffitt, 266 S.W.2d 
333. 

9. Iowa.—Fitchner v. Walling, 279 
N.W. 417, 225 Iowa I. 

Timely repudiation 
Plaintiffs in suit to cancel and re¬ 
scind their contract to purchase real¬ 
ty for fraud and misrepresentations 
had burden of establishing their time¬ 
ly repudiation of contract by testi¬ 
mony.—Southern Home Bldg. Co. v., 
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Wimbish, Tex.Civ.App., 112 S.W.2d 

211 . 

ML Ark—Lone Rock Bank ▼. Pip¬ 
kin. 276 S W. 588. 169 Ark. 491. 

66 C J. p 837 note 17. 

XL Cal —Ware v. Security-First 
Nat. Bank of Los Angeles, 61 P.2d 
936, 7 Cal 2d 604. 

12. Fla.—Biscayne Boulevard Prop¬ 
erties, Inc. v. Graham, 65 So 2d 858 

13. Ky—Miles v. Proffitt 266 8.W. 
2d 333 

66 C.J. p 837 note 18. 

14. Pa—Sulkin v. Gilbert 67 A 415, 
218 Pa. 255. 

15. Ga.—Roberts v. Woolbright 1 
GaDec. 98. 

Pa.—Young v. U. S. Housing Corpo¬ 
ration, 86 Pa.SuperCt. 341. 

19. Ky.—Lynch v. Johnson, 2 Litt 
98. 

17. N Y.—Ruckstuhl v. Healy, 225 
N.Y.S. 570, 222 App Div. 152. 

18. Iowa.—Newcomb v. Ogden Plow 
Co. 95 N.W. 174, 120 Iowa 570. 

66 C.J. p 837 note 24. 

19. Ky—McCoun v. Delany, 8 Bibb 
46, 6 Am.D. 635. 

90. Pa.—Ehrenzeller v. Chubb, 90 A. 
2d 286, 171 Pa.Super. 460. 


In action by purchasers to rescind 
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the existence of fraud arises from the facts that 
representations made by the vendor were false, that 
he refused to make them good when protest was 
made, and that the sale netted him an excessive 
profit 21 Where representations are shown to have 
been false and made under circumstances raising 
the presumption that they were relied on by the pur¬ 
chaser, the burden is on the vendor to rebut such 
presumption; 22 but it has been held that, if the 
means of information are alike accessible to both 
purchaser and vendor, there is a presumption that 
the purchaser relied on his own judgment, casting 
on him the burden of proving that he relied on the 
misrepresentations of the vendor. 23 Knowledge of a 
defect on the part of the purchaser at the time of 
purchase barring his right to rescind will not be 
presumed but must be proved by the vendor. 24 

Admissibility. Generally speaking, any evidence 
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which is material and competent and tends to prove 
or disprove issues in the case is admissible, and all 
other evidence should be excluded ; 26 and this rule 
has been applied in considering the admissibility 
of evidence to show the value of land ; 26 to prove 27 
or to rebut 28 fraud; to show ability 22 or inability 22 
of the vendor to convey title, or his intention not to 
convey; 31 to show exercise of ownership and con¬ 
trol over land; 32 and to show that eviction of the 
purchaser was fraudulent. 33 

Weight and sufficiency. General rules governing 
the weight and sufficiency of evidence in civil actions 
are applicable in suits for rescission of contracts for 
the sale of land, and in numerous cases the courts 
have held the evidence to be sufficient or insufficient 
to entitle the purchaser to the relief sought gener¬ 
ally, 34 or to show breach of contract by the ven¬ 
dor; 36 failure of, or defect in, title; 36 fraud; 37 


81. US—Smith v. Babcock. C C 
Mass. 22 F Cas No.13,009, 2 Woodb 
A M. 246 

22. Va.—Grosh v. I van hoe Land, 
etc.. Co. 27 S E 841. 95 Va. 161. 

66 C.J. p 837 note 27. 

23. Ark—Wright v Bolts, 113 S.W 
201. 87 Ark. 667. 

26. Tex—Green v. Chandler, 25 Tex. 
148. 

25b Meld admissible 

Ga.—Early v Conn. 10 S E 2d 177, 190 
Ga. 660 

Meld Inadmissible 

In purchaser's action to rescind 
contract on ground that purchase 
was induced by vendor's false repre¬ 
sentation that there would be no as¬ 
sessments or charges against the 
property other than county taxes, 
testimony of a national planning ex¬ 
pert that assessments, which a park 
association was authorized by the 
deed to levy against the realty, was 
not a detriment but enhanced prop¬ 
erty value, was properly excluded, 
since whether misrepresentations 
were of value to plaintiff was not 
involved.—Wood v. Jotham Bixby 
Co., 84 P 2d 204, 29 Cal.App 2d 294. 

28. Mold admissible 

Cal —Owen v. Pomona Land, etc., 
Co., 63 P. 850, 64 P. 263, 131 Cal 
630. 

66 C.J. p 838 note 34 [a]. 

Held Inadmissible 

Neb—Nostrum v Halliday, 58 N.W. 

429. 39 Neb. 828. 

66'C.J. p 838 note 34 [b]. 

87. Meld admissible 

Cal.—French v. Freeman, 217 P. 616, 
191 Cal 579. 

66 G.J. p 838 note 35 [a]. 


Held inadmissible 

Ga—Summer v. Hogsed, 152 SE 
260. 41 Ga App 207 

66 C.J. p 838 note 35 [b]. 

28. Ala.—Nelson v. Shelby Mfg, etc, 
Co., 11 So. 695, 96 Ala. 515, 38 Am 
S R. 116. 

66 C J. p 838 note 36. 

29. La.—Bussey v Barilleaux, 133 
So 446, 172 La. 204. 

66 C.J. p 838 note 37. 

30. La.—Burbank v. Pierce, 26 La. 
Ann. 295. 

66 C J p 838 note 38. 

31. Pa.—Bonner v. Brown, 5 Pa. 
Dist A Co. 365. 

66 C J p 838 note 39. 

32. Ala—Nelson v. Shelby Mfg., 
etc, Co. 11 So 695. 96 Ala. 515, 38 
Am SR 116. 

66 C J. p 838 note 40. 

33. La —Melancon v. Duhamel, 4 
La. 362. 

66 C.J. p 838 note 41. 

34. Evidence held snflicient 

Cal.—Salomons v. Lumsden. 213 P 2d 
132, 95 Cal App 2d Supp. 924. 

N Y —Meek v. Allen Properties, 132 
N Y.S 2d 674. 206 Misc. 251. 

Evidence held insufficient 

Cal—Hiller v King, 232 P.2d 905, 
105 Cal.App.2d 181. 

j La—Peters v. Daniel, App, 19 So 2d 
583. 

N.Y.—Williams v. Horton Realties. 
129 N.Y.S.2d 766, 283 App Div 889 

35. Breach held shown 

Cal.—Croft v. Ingle, 245 P.2d 1099, 
112 Cal App. 2d 191. 

N.J.—Reilly v. Griffith, 66 A.2d 602. 
141 N.J.Eq. 164. affirmed 61 A.2d 
235, 142 N.J.Eq. 724. 

66 C.J. p 838 note 45 [a]. 

Breach held not Shown 

Cal.—Hiller v. King. 232 P.2d 905, 105 
Cal.App.2d 181—Lansburgh v. Mar- 
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ket St Ry Co. 220 P2d 423. 98 
Cal App 2d 426, 21 A L R 2d 785 
Fla —Medard v. Paulson, 37 So 2d 
902. 

Ky—Craddock v. Kaiser, 133 S.W 2d 
916, 280 Ky. 577. 

Mich—Probst v. Kennedy, 259 N.W. 
333, 270 Mich. 683. 

NM—Montgomery v First Mortg. 

Co. 29 P.2d 331. 38 N.M 148. 

N Y.—Chandler v. Ar-Beth Homes, 
130 N.Y.S.2d 124. 

N.D —SchafT v. Kennelly, 61 N.W.2d 
538. 

Tex—Kroschewsky v. North side Inv. 
Co, Civ App., 139 S.W.2d 358, error 
refused. 

Utah—Frailey v McGarry, 211 P.2d 
840, 116 Utah 504. 

66 C.J. p 838 note 45 Ebl. 

36. Cal—Milton Realty Co v. But¬ 
terfield. 262 P. 419, 87 Cal App. 772. 

66 C.J. p 838 note 46. 

37. Brand shown 

Cal —Lobdell v Miller, 250 P.2d 357. 
114 Cal App 2d 328. 

Minn—Speiss v. Brandt, 41 N.W.2d 
561 

NY.—Wing v Gutwirth A Errante 
Homes, 95 N Y S 2d 523, affirmed 94 
NYS2d 915, 276 App Div. 933. 

66 C J p 838 note 47 [a]. 

Brand not Shown 

(1) In general. 

Cal —Cox v Westling, 215 P.2d 52. 96 
Cal.App 2d 225. 

Ky —Miles v. Proffitt. 266 S.W.2d 832 
—Craddock v. Kaiser. 133 S.W.2d 
916. 280 Ky. 577. 

Tex—Shary v. Helmick. CivApp* 66 
S W.2d 302. error dismissed. 

66 C J. p 838 note 47 [b]. 

(2) As to condition of property.— 
Bankers Federal Sav. A Loan Ass'n 
v Rudd. 34 N.Y.S.2d 434. 264 App. 
Div 739—66 C.J. p 838 note 47 £bj 
(1). (2). 
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mistake; 88 placing, or offering to place, the vendor 
in statu quo; 89 laches in exercising right to re¬ 
scind, 40 or facts excusing delay; 41 loss or waiver 
of right to rescind; 42 amount of the purchase 
price; 48 the rental value of the property; 44 or to 
show various other matters. 46 Evidence is sufficient 
if it sustains one of several grounds on which re¬ 
scission is sought, 40 or one of several misrepresenta¬ 
tions if it is material. 47 

d. Trial 

Questions of fact are for the Jury or other triers 
of fact where the evidence is conflicting and more than 
one conclusion can be drawn; questions of law are for 
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the court. The findings should conform to the pleadings 
and the evidence. 

Where the evidence on a particular question is 
conflicting and more than one conclusion can be 
reasonably drawn therefrom, the question is one 
of fact; 48 and under this rule it has been held that 
it is a question of fact whether there was a ma¬ 
terial failure of consideration ; 49 whether the ven¬ 
dor had knowledge of conditions he allegedly con¬ 
cealed, 50 whether the misrepresentation or con¬ 
cealment complained of was material ; 61 whether the 
contract has been rescinded by the purchaser; 62 
whether a defrauded purchaser has rescinded 
promptly on discovering the facts 58 or had exer- 


38. Fla.—-Biscayne Boulevard Prop¬ 
erties, Inc. v. Graham, 65 So 2d 858. 

66 C.J p 838 note 48 

39. Cal—Norton v Rosenkranz, 216 
P. 380, 62 Cal.App 226. 

66 C.J. p 838 note 49. 

4a laches held shown 

Cal—Meehan v. Huntington Land & 
Imp Co, 103 P.2d 196, 39 Cal. App. 
2d 349—McCray v. Title Ins & 
Trust Co., 56 P 2d 1234, 12 Cal App. 
2d 537. 

Utah.—Olson v. Gaddis Inv. Co., 39 
P.2d 744. 85 Utah 430. 

laches held not shown 

Cal.—Fristad v Thompson, App, 276 
P.2d 116—Lobdell v Miller. 250 P. 
2d 357, 114 Cal App.2d 328—Lozier 
v. Janss Inv. Co, App., 29 P 2d 470 
Va.—McDaniel v Hodges, 11 S E 2d 
623, 176 Va. 519 
66 C.J. p 839 note 50 [a]. 

Promptness held shown 

Cal.—Miller v. Busby, 224 P.2d 754, 
101 Cal.App 2d 83. 

4L Excuse held shown 

(1) In general—Shirreffs v. Alta 
Canyada Corporation, 48 P.2d 55, 8 
Cal App 2d 742—66 C J p 839 note 51. 

(2) Pendency of negotiations. 

Cal.—Blade v. Reich, 7 P 2d 1043, 120 

Cal App. 32. 

Ga.—Oliver v. O'Kelley, 173 SE. 232, 
48 Ga.App. 762. 

(3) Reliance on vendor's promises 
Mont.—Campana v Dobry, 221 P. 

640. 69 Mont 240. 

Va.—McDaniel v Hodges, 11 S.E 2d 
623, 176 Va 519. 

(4) Lack of opportunity to learn 
facts —Spiess v. Brandt, Minn., 41 N. 
W.2d 661. 

42. Or.—Schuler v. Humphrey, 257 
P.2d 865, 198 Or. 458. 
loss or waiver hold shown 
Cal —Carpenter v First Trust & Sav. 
Bank of Pasadena, 64 P.2d 495, 11 
CaLApp.2d 668. 

Fla.—Bardwell v Albertson, 162 So. 
321, 120 Fla. 106. 


Mich.—Rush v. Emmons, 281 N.W. 

319, 285 Mich 542. 

66 C.J p 839 note 52 [a]. 

Loss or waiver held not shown 

Or.—Schuler v. Humphrey, 257 P 2d 
865, 198 Or. 458. 

Va —McDaniel v Hodges, 11 S E 2d 
623, 176 Va. 519. 

Attempt to sell 

(1) Action of defrauded purchaser 
of realty, in attempting to resell real¬ 
ty after discovery of fraud, is some 
evidence of waiver of right to re¬ 
scind and of his intention to abide 
by contract, but it is not conclusixe 
—Schuler v. Humphrey, 257 P 2d 865, 
198 Or 458. 

(2) Attempts to sell were not suf¬ 
ficient evidence of waiver of right to 
rescind.—Brooks v. Weik, 219 P. 628, 
114 Kan. 402. 

43. N.J—Gihon v. Morris, 105 A. 
455, 90 NJEq 65, reversed on oth¬ 
er grounds 106 A 807, 90 N.J Eq. 
230. 

66 C.J. p 839 note 63. 

44. Bvidsnos held sufficient to estab¬ 
lish or sustain finding as to rental 
value of property. 

Ark—McWilliams v. Toups, 150 S W. 
2d 34. 202 Ark 159. 

Ky—Bartley v Robinson, 60 S W 2d 
358, 249 Ky. 130 

45. Evidence held sufficient 

(1) In general. 

Cal—Quindt v Kilpatrick. 216 P.2d 
481, 96 Cal App.2d 824—Darr v 

Clevelin Realty Corp., 92 P.2d 475, 
33 Cal App 2d 500. 

La.—Greer v. Sumney, App., 60 So.2d 
603 

NM—Samples v. Robinson, 275 P 2d 
185, 58 N.M 701. 

Wash.—Ramsey v. Mading, 217 P.2d 
1041, 36 Wash 2d 303—Rozzano v 
Moore, 27 P.2d 1096, 175 Wash. 
566. 

Wis—-Hoffmann v. Danielson, 27 N. 
W.2d 769, 251 Wis. 34. 

(2) To show purchaser's offer to 
restore.—Croft v. Ingle, 245 P.2d 
1099, 112 Cal.App 2d 191. 
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(3) To show purchaser's damages. 
—Rummer v. Throop, 231 P 2d 313, 
38 Wash 2d 624 

Evidence held insufficient 

(1) In general. 

Ky—Miles v. Proffitt. 266 S W 2d 
333. 

Utah—Olson v Gaddis Inv Co, 39 P 
2d 744, 85 Utah 430. 

(2) To show \endor*s actual knowl¬ 
edge of latent defects—Sterbcow v 
Peres. 64 So 2d 195, 222 La 850 
Circumstances showing redhibitory 

vice 

Codal provision that buyer who in¬ 
stitutes redhibitory action must 
prove that vice existed before sale, 
unless vice has made its appearance 
within three days immediately fol¬ 
lowing sale, whereupon it is pre¬ 
sumed to have existed before sale, 
does not mean that buyer must prow 
by eyewitnesses the existence of the 
vice before sale or that such \i«e 
was known to exist, but the court 
may take into consideration such 
surrounding circumstances as may 
appear and deduce therefrom fact of 
existence of vice prior to sale—Mat¬ 
tes v Heintz. La App., 69 So 2d 924 
46- Mont —Bozdech v Montana 
Ranches Co, 216 P. 319, 67 Mont 
366. 

47. Cal —Kane v Ott, 238 P. 126, 73 
Cal App. 124 

48. Cal.—Crawford v Hopper, 143 
P.2d 526, 61 Cal App 2d 636. 

Tex—Bush v Gaffney, Civ.App, 84 

5 W.2d 759 

49. Cal —Murphy v. Sheftel, 9 P.2d 
568, 121 Cal.App. 533. 

5a Cal—Curran v Heslop, 252 P.2d 
378, 115 Cal App 2d 476 

51. Cal—Curran v. Heslop. supra. 

53. Pa—Magaw v. Lothrop, 4 Watts 

6 S. 316 

Wash—Hoffman v. Tltlow, 92 P. 888, 
48 Wash. 80. 

63. Cal—French v. Freeman, 217 P. 
615, 191 Cal 579 

Mich.—Zadel v Simon, 190 N.W. 700, 
221 Mich. 180. 
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cised such control, authority, and possession of the 
property after serving notice of rescission as to pre¬ 
clude any claim to rescission ; 54 whether certain de¬ 
fendants were jointly interested in the transaction 
with other defendants; 56 and whether a purchaser 
who has discovered that he has been cheated in one 
particular is put on inquiry as to other possible 
frauds. 6 ® Where the question of materiality of 
defect in title is an inference to be drawn from cir¬ 
cumstances, it is a question of fact; but where it 
turns on the consideration of a writing, and no spe¬ 
cial circumstances are to be taken into account, it is 
a question of law for the court. 57 In case of a 
deficiency in the number of acres purchased, it is 
for the jury to say whether such deficiency is so 
gross as to authorize rescission. 58 

What is a reasonable time within which to re¬ 
scind, when the facts are not disputed, has been 
held to be a question of law to be determined by the 
court, 59 although the contrary has also been held. 00 
On the other hand, when the facts as to reasonable- 
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ness of time are in dispute, the question should go 
to the trier of facts. 61 

The findings should conform to the pleadings and 
the evidence. 62 

e. Nature and Extent of Belief Granted 

The court determines the whole controversy be¬ 
tween the parties and enters a decree determining the 
rights of all, giving defendant, as well as plaintiff, such 
equitable relief as the facts warrant. 

The granting or withholding of rescission is not 
a matter of right but one of grace, 63 governed by 
equitable considerations, 64 and lying largely within 
the discretion of the court ; 65 and each case must be 
decided on the basis of the particular facts there¬ 
of 66 Following the rules governing relief granted 
in cancellation of instruments generally, as discussed 
in Cancellation of Instruments §§ 77-36, the court 
determines the whole controversy between the par¬ 
ties and enters a decree determining the rights of 
all, 07 giving defendant, as well as plaintiff, equi- 


54. Cal —Curran v Hc«dop. 252 P 2d 
378. 115 Cal App2d 476 

55. Tex —Bari nan v Grant, Civ. 
App, 190 SW 789 

56. Cal—Fremh v Freeman, 217 P 
515, 191 Cal 579 

57. NY—Stokes v. Johnson, 57 N 
Y 673 

58. Ga—Bryan \ Yates, 67 SE 
1048, 7 Ga App 712 

Vt—Brow n \ Aitkcn 92 A 22. 88 
Vt 148, Ann Cas 1916D 1152 

59. Me—Hotchkiss v Bon Air Coal 
& Iron Co. 78 A 1108 108 Me 34 

Pa—Davis v Stuart], 99 Pa 295 

60. NH—Manahan v. Xoyes, 52 N 
H 232 

61. Me —Hotchkiss v Bon Air Coal 
& Iron Co. 78 A 1108, 108 Me 34 

66 C J. p 825 note 31 [a] 

62. rinding- held insufficient 

In action by purchasers to rescind 
contract of sale of ranch because of 
misrepresentations with respect to 
citrus tree acreage and availability 
of water, w'here vendors’ only allega¬ 
tion relating to wai\er was that pur¬ 
chasers had delayed any right of re¬ 
scission to the prejudice of vendors, 
finding that purchasers had not done 
so to vendors* prejudice was suffi¬ 
cient—Williams v Marshall, 235 P 
2d 872, 37 Cal 2d 445. 

63. Mich —Harris v Axline, 36 N W. 
2d 154. 323 Mich 585—Bechard v. 
Bolton. 24 N.W.2d 422. 316 Mich. 1. 
175 A.LR 683—Schnitz v. Grand 
River A\e Development Co . 259 N. 
W. 900, 271 Mich 263—Bonning- 
hausen v Hall. 255 N.W. 206, 267 
Mich. 847. 

64. Ala.—Catanzano v. Hydinger, 170 
So. 214, 233 Ala. 116. 


Mi^h —Probst v Kennedy, 259 N.W 
333 27ft Mich 583 

Wash — Erckenbrack v Jenkins, 204 
P 2d 831, 33 Wash 2d 126—Hopper 
v Williams. 179 P 2d 283. 27 Wash 
2d 579 

If result would he inequitable re¬ 
scission should not be granted — 
Bochard v Bolton. 24 X W 2d 422, 316 
Mich 1, 175 ALR 683 

65. Mirh—Bechard v Bolton, 24 N. 
W 2d 422, 316 Mich 1. 175 A.LR 
683—Schnitz v. Grand River Ave 
Development Co. 259 XW. 900, 271 
Mich 253—Probst v Kennedy. 259 
XW 333, 270 Mich. 583—Bonning- 
hausen v. Hall, 255 N.W. 205, 267 
Mich 347. 

66. Ariz—Walker v. Est&villo, 240 
P 2d 173, 73 Ariz 211 

Mich—Doleckl v. Perry, 270 NW. 
184, 277 Mich. 679—Schnitz v. 

Grand River Ave Development Co., 
259 NW. 900. 271 Mich 253. 

67. Iowa—Fitchner v Walling, 279 
NW 417, 225 Iowa 8 

Mich—Beacock v People’s Lumber 
Co, 235 N.W 200, 253 Mich 403 
NY—P S & A Realties v. Lodge 
Gate Forest, 127 N Y S 2d 315, 205 
Misc. 245. 

Tex —Hickman v. Cooper, Civ App , 
210 S W 2d 858, error refused no j 
re\ersible error. 

Judgment or decree sufficiently com¬ 
prehensive 

In purchasers' action for rescission 
on ground of vendor’s fraudulent mis¬ 
representation as to frontage of lots 
and for damages, judgment canceling 
vendor's deed, bill of sale to furni¬ 
ture. and purchasers' note, and or¬ 
dering return of furniture on vendor’s 
payment of sums adjudged to be due 
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purchasers, comprehended all the is¬ 
sues and disposed of case complete¬ 
ly—Younis v. Hart, 138 P.2d 323, 69 
Cal App 2d 99. 

Necessary parties la entry of decree 

In purchasers’ suit to rescind for 
vendor’s fraud, vendor, claiming er¬ 
ror m absence of necessary parties in 
entry of decree canceling contract 
and deed, failed to establish such er¬ 
ror where record contained no proof 
that the absent parties were in fact 
interested in the subject-matter of 
the suit when the decree was en¬ 
tered.—Nance v. McClellan, 89 S.W. 
2d 774. 126 Tex. 580, 106 A L.R. 117. 

Against whom judgment entered 

(1) In action against vendor to re¬ 
scind sale of lot, judgment against 
trustee selling lot could be rendered 
in trustee’s individual capacity as 
well as in capacity of trustee, where 
trustee executed sale contract in its 
individual capacity and not as trus¬ 
tee, declaration of trust was unre¬ 
corded, and purchaser had no notice 
or knowledge thereof.—Shaffer v. Se¬ 
curity Trust & Savings Bank, 41 P 2d 
948, 4 Cal App.2d 707. 

(2) Where broker, employed by 
prospective purchaser of apartment 
building solely to advise her, render¬ 
ing services for her alone, and per¬ 
forming his agreement to pay her 
half of commission paid him by ven¬ 
dor's broker, was not party to pur¬ 
chase contract and compromise 
agreements, rescinded by purchaser 
on ground of vendors’ fraudulent 
misrepresentation that O.PJk. rental 
ceiling had been placed on penthouse 
apartment In building, and did not 
know that no such ceiling had been 
placed thereon, there waa no founds- 
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table relief where the facts warrant it, 68 limited, 
however, to the placing of the parties in the same 
position with respect to their rights in the property 
as that occupied by them at the time the contract 
was made, 69 and denying even this measure of relief 
where to grant it would result in pecuniary loss and 
injustice to plaintiff. 70 
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Subject to these qualifications, and to the further 
requirement that the judgment or decree must con¬ 
form to the pleadings, findings, and evidence, 71 the 
court will, in a proper case, decree the cancellation 
of the contract, 72 and the return of money paid on 
account of the purchase price, 73 and, if it is ap- 


tion for judgment against him in 
purchaser’s action to enforce rescis¬ 
sion.—Podlasky v. Price, 196 P 2d 
608, 87 Cal.App 2d 151 

68 . Cal.—Liubarsky v. Richardson, 

21 P 2d 557, 218 Cal 27—Younis v. 

Hart. 138 P 2d 323, 59 Cal.App 2d 

99. 

66 C J p 839 note 64. 

Requirements of Justice 

Under statute providing that, on 
adjudging rescission of contract, 
court may require party to whom re¬ 
lief is granted to make any compen¬ 
sation to other to which “justice 
may require*’, considerable discre¬ 
tion rests with trial court in deter¬ 
mining what justice may require — 
Utemark v Samuel, 257 P.2d 656, 118 
Cal App 2d 313 

Benefits received by purchaser from 
property 

(1) Purchasers were entitled to re¬ 
scission and return of cash consider¬ 
ation paid by them subject to any 
benefits purchasers may have re¬ 
ceived from realty while In posses¬ 
sion thereof.—P. S. & A. Realties v. 
Lodge Gate Forest, 127 N.Y.S.2d 815, 
205 Misc. 245 

(2) Plaintiffs were bound to ac¬ 
count for the reasonable rental val¬ 
ue of the property in the event they 
were entitled to recover, notwith¬ 
standing the vendors did not raise 
question of rental value by cross- 
complaint.—Nelson v. Hoff, 218 P 2d 
345, 70 Idaho 354. 

69. Minn.—Spiess v. Brandt 41 N.W. 

2d 561. 

66 C.J. p 839 note 65. 

Beconveyan.ee 

A judgment canceling for fraud a 
note given for balance of purchase 
price and deed of trust securing note 
was not error on ground that it 
merely relieved purchasers from 
making further payments on their 
note but did not require them to re¬ 
convey purchased realty to vendors, 
where trial court found as a fact 
that prior to trial, vendors had 
foreclosed deed of trust without tak¬ 
ing a deficiency judgment and realty 
had been reconveyed to vendors by 
reason of the foreclosure.—Stowe v. 
Nieto, 162 P.2d 837, 71 Cat App. 2d 
375. 

Rental Talus offset by Improvements 

In action to rescind contract for 
purchase of summer resort because 
of alleged fraudulent misrepresenta¬ 
tions as to income, trial court’s deter¬ 


mination that purchasers’ improve¬ 
ments offset rental value of property 
was not an abuse of discretion and 
court could reasonably take into con¬ 
sideration significant evidence that 
resort property had for seven years, 
even during most prosperous years 
of resort history of state, yielded 
only a loss under vendors' experi¬ 
enced management —Spiess v. 
Brandt, Minn., 41 N\V2d 561 

70. Ky—National Loan, etc.. Assoc 
v Maloney. 60 S.W. 12, 22 KyL 
1094 

71. Cal —Clifford v. Epsten, 234 P.2d 
687. 106 Cal App 2d 221. 

La —Herring v. Price, App, 4 So 2d 
17. 

Mass —Fortier v Monat, 190 N.E. 
530, 286 Mass 335 

Wash—Schultz v Anderson, 71 P.2d 
365. 191 Wash. 326. 

Rejection of purchaser’s offer 

Where purchasers sought rescis¬ 
sion of contract for purchase of land 
on ground of misrepresentation of 
adequacy of water supply, and in 
their complaint offered to comply 
with contract if vendors would fur¬ 
nish adequate amount, and vendors’ 
answer declared that water supply 
was sufficient, and relied on such de¬ 
fense at trial, purchasers' offer to 
abide should water be later furnish¬ 
ed did not remain open as a continu¬ 
ing offer which could be accepted by 
t endors at any indefinite future time, 
and vendors had rejected it both by 
their pleadings and by their defense 
at trial; and vendor's attempt to re¬ 
move the defect long after the suit 
was filed and the case went to trial 
could not affect purchasers’ right to 
rescission—Massey v. Tyra, 234 S.W. 
2d 759, 217 Ark. 970. 

Omnibus prayer 

In vendor’s action to rescind con¬ 
tract for purchase of realty, under 
omnibus prayer for “such other and 
further relief as may seem just and 
proper, equity would grant such re¬ 
lief as pleadings and proof at trial 
would warrant even if not expressly 
prayed for.—Metz v. Forest Hills 
Homes, 95 N.Y.S 2d 29. 197 Misc. 968. 
Decreeing forfeiture not asked for 
Where purchaser of realty brought 
action for rescission of contract and 
for recovery of down payment and 
purchasers were not entitled to re¬ 
cover, added language to Judgment 
which forfeited down payment added 
nothing to the effect of a simple dis¬ 
missal of action and did not const!- 
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tute an Illegal enforcement of for¬ 
feiture clause in contract which ven¬ 
dors had not invoked or exercised — 
Litel v. Marsh, 206 P.2d 300, 33 Wash 
2d 441. 

72. Cal.—Younis v. Hart, 138 P.2d 
323. 59 Cal.App 2d 99. 

NY.—P S. ft A Realties v. Lodge 
Gate Forest. 127 N.Y S 2d 315, 205 
Misc. 245—Greenbaum v. Bay wood 
Homes. 62 N Y S 2d 545, affirmed 72 
N.Y S 2d 267, 242 App Div. 826, ap¬ 
peal denied 72 N.Y S 2d 831. 272 
AppDiv. 934, motion dismissed 75 
N E 2d 268, 297 NY. 596. affirmed 
87 N E 2d 72. 299 N.Y. 692. 

66 C J p 839 note 67. 

Surrender to vendor 

In action to rescind contract for 
sale of lot. Judgment against vendor 
should have provided for cancella¬ 
tion and surrender to vendor of pur¬ 
chaser's contract —Shaffer v. Secu¬ 
rity Trust & Savings Bank, 41 P.2d 
948, 4 Cal.App 2d 707. 

73. Cal—Younis v. Hart, 138 P.2d 
323, 59 Cal App 2d 99. 

NY.—P. S & A. Realties v. Lodge 
Gate Forest. 127 N Y S 2d 315. 205 
Misc. 245—Greenbaum v. Baywood 
Homes. 62 N.Y.S 2d 545, affirmed 72 
N Y S 2d 267. 242 App Div. 826, ap¬ 
peal denied 72 N.Y.S 2d 831. 272 
AppDiv. 934, motion dismissed 75 
N.E.2d 268. 297 N Y. 596. affirmed 87 
N E 2d 72. 299 N.Y 692. 

66 C.J. p 839 note 68. 

Money paid through third person 
In action to rescind contract for 
sale of lot, money judgment against 
vendor was not improper on theory 
purchaser did not pay vendor any 
money, where purchaser created fund 
by borrowing from real estate agents 
out of which payment was made — 
Shatter v. Security Trust ft Savings 
Bank. 41 P 2d 948. 4 Cal.App 2d 707. 
Purchaser's not# sold at discount 
In action to rescind contract for 
sale of land, judgment against ven¬ 
dor should not be reduced by amount 
of discount at which real estate 
agents sold purchaser’s note and 
mortgage, where loss was agents’ 
and not vendor's.—Shaffer v. Security 
Trust ft Savings Bank, supra. 

MSney paid to trusts# 

On cancellation of land contract 
subject to trust mortgage securing 
bondholders, vendee I m not entitled 
to decree requiring repayment of 
purchase price Installments from 
trust fund without sstabllshlng that 
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propriate, will require such return with interest 74 
from the date of decree, 75 together with such ex¬ 
penses as the purchaser may have been put to by 
reason of the vendor’s refusal either to carry out 
the terms of the contract or to repay the amount 
paid on account ; 78 but the court will not allow dam¬ 
ages for breach of the contract, 77 or grant a lien 
on the land, based on a continuance of the con¬ 
tract, 78 or as security for the repayment of the cash 
consideration paid by the purchaser, 79 although in 
some jurisdictions a lien on the land is granted, 80 
and even a sale of the land ordered whenever neces¬ 
sary to restore the status quo. 81 

Where, on a bill to rescind, a rescission is re¬ 
fused, the court has no power to render a decree re¬ 
quiring the vendor to convey, the purchase money 
not having been paid and the bill not having been 
framed with a view to procuring title; 82 nor will it 
ordinarily grant other relief which would amount 
to no more than a money judgment for which the 
vendees have an adequate remedy at law ; 83 but the 
court may require the vendor to give the purchaser 
security against eviction, 84 and it may, in a proper 


case, make provision for payment of the purchase 
price 86 with suitable abatement. 88 

Where the contract is rescinded on the ground of 
misrepresentation amounting to legal fraud, the 
purchaser is not entitled to costs where the vendor 
was not guilty of actual fraud; 87 indeed, the pur¬ 
chaser himself may be required to pay part of the 
costs and attorney’s fee where cancellation is de¬ 
creed and the purchaser has been in default. 88 A 
purchaser, unsuccessfully suing to rescind, if not 
in default at the time, is not liable for attorney’s 
fees of defendant reconvening for the balance of 
unpaid notes. 89 

§ 176. Effect of Rescission or of Decree De¬ 
nying Rescission 

Rescission abrogates the contract as if it had never 
been made and terminates all rights of the parties 
thereunder. 

A valid rescission abrogates the contract as if it 
had never been made 90 and terminates all rights of 
the parties thereunder, 91 regardless of subsequent 


trustee still had possession of money 
paid by vendee —Martin v Morten- 
son. 248 N W 844. 263 Mich 381 
74. NY—P S & A. Realties v 
Lodge Gate Forest, 127 N Y S 2d 
315. 205 Mlsc 245 

78. Or—Copeland v. Tweedle, 122 P 
302. 61 Or 303 

76. Cal —Curran v Heslop, 252 P 2d 
378. 115 Cal App 2d 476 

N Y —Green haum v Bay wood Homes. 
62 NYS 2d 545. affirmed 72 N Y S 
2d 267. 242 App Dlv 826. appeal de¬ 
nied 72 NYS 2d 831. 272 App Div 
934, motion dismissed 75 NE 2d 
268. 297 N Y. 596, affirmed 87 N E 2d 
72. 299 N Y 692 

Tmmm of vendee’e agent 

Where money deposited by vdidees 
to cover search fees was paid over to 
vendors* broker, who was, in such re¬ 
spect, to act as agent for vendees, 
upon granting rescission of contract 
for purchase of land for vendors* de¬ 
fault. court would not direct payment 
of costs of searches to vendees l»y 
vendors as incidental relief to the 
equitable relief granted.—Reilly v. 
Griffith, 56 A.2d 502, 141 N.J Eq. 154, 
affirmed 61 A.2d 235, 142 N J.Eq. 724 

77. Iowa—Ellis v. Annls & Robling, 
173 N.W. 282, 187 Iowa 423 

71L N Y.—Davis v. Rosenzwelg Real¬ 
ty Operating Co., 84 N.E. 943. 192 
N.Y. 128. 

79. N.Y.—P. 8. 4 A. Realties v 
Lodge Gate Forest, 127 NYS 2d 
*15. 205 Mlsc 245. 

80. Ark.—Massey v. Tyra, 234 8.W. 
2d 759, 217 Ark. 970. 


Mich—Peacock v People’s Lumber 
Co. 235 NW 200. 233 Mich 403 
NP —Corpus Juris cited in Funk v 
Baird. 6 NW2d 569. 674. 72 XD 
298 

81. Tenn—Matthews v Crowder, 69 
SW 779, 111 Tenn 737 

82. Ala—Gallagher v. Witherington. 
29 Ala. 420 

83. Mich —Weider v Rogman, 281 N 
W 318. 285 Mich 539. 

84. La—Bickham v. Kelly, 110 So 
637, 162 La. 421 

85. Cal —Kornblum ▼. Arthurs. 97 P. 
420. 154 Cal. 246. 

66 C J. p 840 note 77. 

86. La—Bayou Rapides Lumber Co 
v Davies. 61 So 2d 885, 221 La. 1099 

Deficiency in quantity 
Where assignees of contract for 
purchase of land sought rescission on 
ground of fraud in inducing them to 
assume original purchasers* obliga¬ 
tions. and vendors had title to 13 
acres less than described, but short¬ 
age arose from mistake rather than 
intentional fraud, and vendors were 
allowed foreclosure of their equitable 
lien and reformation, assignees 
though not entitled to rescission were 
entitled to abatement of purchase 
price to extent of deficiency notwith¬ 
standing such relief had not been de¬ 
manded —Brooks v. Smith, 220 S.W.2d 
801. 215 Ark. 42. 

87. Or.—McGowan v Willamette 
Valley Irrigated Land Co., 156 P 
705. 79 Or. 454. 

88. Pa.—Melown v. Penn Real Estate 
Co. 183 A. 669, 121 Pa Super. 209 
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89. La—Bickham v. Kelly, 110 So. 
637. 162 La. 421. 

9a N D —Funk v. Baird, 6 N.W.2d 
669. 72 ND 298 

Tex—Myricks v Heilbron, Civ.App., 
170 S.W 2d 827 

91. ND —Corpus Juris cited In Funk 
v. Baird, 6 NW2d 569. 674, 72 N. 
D. 298 

66 C J. p 840 note 82. 

Effect of rescission by vendor see su¬ 
pra §§ 150—154. 

Action for breach. 

One demanding and receiving re¬ 
turn to her of amount of her deposit 
on purchase price of realty by bro¬ 
ker, pursuant to provisions of her 
contract with broker to purchase 
property, after being fully apprised 
that she was not to get it, made 
election of remedy barring her subse¬ 
quent action against broker for 
breach of contract by sale of realty 
to another—Wood v. Ellis, 161 P.2d 
777, 114 Colo 19. 

Bight of purchaser’s lessee to utili¬ 
ties 

Where purchaser holding realty 
after repudiation of oral agreement 
to purchase under claim of equitable 
lien to secure recovery of portion of 
purchase price paid, rented premises 
to another without vendor's consent 
and vendor's oral agreement that pur¬ 
chaser could use utility pipes from 
adjoining property of vendor was ter¬ 
minable at will, vendor being under 
no duty to furnish purchaser or her 
tenant with utility services was not 
liable in damages to purchaser’s ten¬ 
ant for severing utility pipea—Rich- 
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removal by the vendor of the causes of rescission, 92 
and the contract cannot be revived by act of one 
party alone. 92 Where the contract has been can¬ 
celed by notice and acquiescence under statute, it 
cannot even be rescinded. 94 Judgment for the ven¬ 
dor leaves the contract as it was before suit by the 
purchaser to rescind. 95 

§ 177 . —— Rights and Liabilities of Vendor 

On rescission by the purchaser, the vendor Is en¬ 
titled to have the bond for deed and the recorded con¬ 
tract of sale canceled as a cloud on the title. 

On rescission of the contract by the purchaser, 
the vendor has the right to have the bond for deed 96 
and the recorded contract of sale 97 canceled as a 
cloud on the title. He may mortgage the property 98 
or sell it to another; 99 and, as discussed infra § 
180, ordinarily he will be entitled, as against the 
purchaser, to rentals during the period the pur¬ 
chaser was in possession, or money due from third 
persons for use and occupation. He must, however, 
as discussed infra § 178, pay back to the purchaser 
all he has received from him under the contract. 

§ 178. - Rights of Purchaser in General 

The purchaser is entitled to be restored to the posi¬ 
tion he was in at the time of the execution of the con¬ 
tract, including, as a general rule, restoration of the 
purchase money and interest thereon. 

On rescission by the purchaser for causes author¬ 
izing a rescission, he is entitled to be restored to the 


position he was in at the time of the execution of 
the contract. 1 Accordingly, he is entitled to a res¬ 
toration of the purchase money and to interest 
thereon from the time of payment, 2 even in the ab¬ 
sence of prayer for restoration, 3 unless there is some 
equity in the case which requires a disallowance of 
interest. 4 A contract providing for the refunding 
of purchase money is held to include a return of 
purchase-money notes and mortgage. 6 Where the 
contract of sale has been executed and there is no 
fraud, the purchaser cannot recover the purchase 
price, his right to recover being confined to damages 
on the covenants. 6 

§ 179. -Reimbursement for Improve- 

ments. Taxes, and Other Expendi¬ 
tures 

a. In general 

b. Improvements 

&. In General 

Generally speaking, the purchaser may recover Tor 
expenditures made In pursuance of the contract or in 
utilizing or attempting to utilize the property, unless 
such expenditures were made with knowledge that the 
contract was to be rescinded. 

A purchaser entitled to rescission may reco\er 
for expenditures made in pursuance of the contract 
or in utilizing or attempting to utilize the property," 
as, for example, expenditures incurred in examin¬ 
ing title, 8 or making a survey, 9 subject to offset of 


mond v. Broughton, Tex Civ App, 190 
S W 2d 842, refused for want of merit. 

92. Minn—McChesney v. Oppek, 194 
N W. 882. 156 Minn 260. 

66 C J. p 840 note 83 

93. Cal —Wilcox v Lattin, 29 P. 226, 
93 Cal 588. 

DC—Presbrey v. Kline, 20 D.C. 513 

94. Minn—Olive v. Taylor, 234 N.W. 
466, 182 Minn 327. 

66 C J p 840 note 85 

95. Tex.—Call v American Land Co 
of Texas, CivApp, 27 SW.2d 305. 

98. Wash—Ankeny v Clark, 20 P. 
583, 1 Wash 549. affirmed IS SCt 
617, 148 US 345, 37 L*Ed 475. 

97. Pa.—Happold v. Espenship, 15 
Pa.Dist. & Co. 186. 

98. Ky —Harmon v. Thompson, 84 S. 
W. 569, 119 Ky. 528. 27 Ky. I* 181. 

99. Tex.—Reina v. Hamilton, 125 S. 
W. 66, 59 Tex Civ App. 6 

1. Cal.—Utemark v Samuel, 257 P.2d 
656, 118 Cal App 2d 313. 

2. Idaho—Brooks v. Jensen, 270 P. 
2d 425. 75 Idaho 201. 

Ky.—Duncan v. Duncan, 83 S.W.2d 
485, 259 Ky 844 

N.M.—Gottwald v. Weeks, 63 F.2d 
537, 41 N.M. 18. 


ND —Corpus JUris cited in Funk v. 
Baird. 6 NW2d 569 674, 72 N.D 
298. 

Tex— Corpus Juris quoted in Cause¬ 
way Inv Co v Kass. CivApp, 84 
S W 2d 671, 574, reversed on other 
grounds. Com App , 111 S.W 2d 703, 
rehearing denied 112 S W 2d 712 
66 C J. p 840 note 94. 

Interest mm factor is balancing equi¬ 
ties 

In action for rescission of contract 
to purchase unimproved realty be¬ 
cause of vendors* refusal to perform 
upon tender of purchase price, inter¬ 
est should be allowed upon purchas¬ 
er’s recovery, and it Is matter to be 
considered by trial court in balancing 
equities.—Utemark v. Samuel, 257 P. 
2d 656, 118 Cal.App.2d 313. 

Amount paid to discharge mortgage 

Where purchaser paid two hundred 
forty-seven dollars to discharge mort¬ 
gage on premises pursuant to oral 
contract of purchase to pay three 
hundred eighty-five for premises, and 
any enhancement in value thereof due 
to improvements placed thereon by 
purchaser had been dissipated, pur¬ 
chaser, upon repudiation of contract 
by him, was entitled to amount paid 
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to mortgagee with interest from 
dates of payment, less legal inter* <.t 
on three hundred elghty-fl\e dollars 
from date of parol contract, a* repi • - 
senting the amount of rental < harg< 
—Duncan v Duncan, 83 S W 2d 4fc'i 
259 Ky. 844. 

3. Pa—Dransfleld v Young, 1 Pa 
Dist & Co 763 

Tex— Corpus Juris quoted in Cau«t- 
way Inv Co v Naas, CivApp. M 
SW2d 571, 674, reversed on oth*r 
grounds. Com App , 111 S W 2d 70*! 
rehearing denied 112 SW2d 712 

4. Tenn—Smoot v. Smoot, 12 Lea 
274. 

5. Ariz—Davis v First Hat Bank. 
229 P. 391, 26 Ariz 621. 

8. H.J —Gihon v Morris, 106 A. 807. 
90 N.J.Eq. 230 

7. Tex —Holland v. Western Bank & 
Trust Co, 118 SW. 218, 119 SW 
694, 66 Tex Civ.App 324. 

66 C J. p 841 note 3. 

8. Pa—Snaman v. Berardino, 7 A 2d 
140, 136 Pa.Super. 177. 

66 C J. p 841 note 4. 

9. H.Y.—Klim v. Sachs, 92 N.Y.S. 
107, 102 App.Div. 44. 
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the rental value of the premises during occupancy 
by the purchaser. 10 He is not entitled to recover 
for expenditures made with knowledge that the con¬ 
tract would be rescinded, at least where the ex¬ 
penditures add nothing to the value of the proper¬ 
ty; 11 but the mere fact that expenditures add noth¬ 
ing to the value of the land does not defeat his 
right to recover them if they were made in good 
faith and as a direct and foreseeable result of the 
vendor’s misrepresentations. 112 Expenses and losses 
sustained by the purchaser may not be recovered if 
they are too remote and not sufficiently within the 
contemplation of the parties. 12 Moving expenses, if 
the direct result of defendant’s default, are re¬ 
coverable; 14 but neither moving expenses, 15 nor 
wages while moving, 10 are recoverable where not 
a direct and proximate result of defendant’s default. 
Nor is the purchaser entitled to a recovery that 
would put him in a better position than he would 
have been in if the land had been as represented. 17 
The purchaser cannot recover for items not expend¬ 
ed in carrying out the contract of purchase. 18 
Where the vendor refuses for a time to take back 
possession of the property on rescission by the pur¬ 
chaser and the purchaser keeps the business for 
which the property is used m operation, the pur¬ 
chaser is entitled to reasonable compensation for 
such services; 19 but the purchaser is not entitled 
to recover his losses sustained as a result of his 
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operating such business for himself pending the 
vendor’s attempt to perfect his title. 20 

Taxes . The vendor must repay to the purchaser 
taxes on the land paid by the latter, 21 and interest 
on the amount so paid 22 from the date of pay¬ 
ment. 23 

b. Improvements 

The purchaser is entitled to be compensated for 
improvements and repairs placed on the land by him in 
good faith before rescinding or repudiating the contract 
or before he knew that he was going to seek rescission. 

Unless the contract expressly or by construction 
excludes such compensation, 24 the purchaser on 
rescission is entitled to compensation for valuable 
and permanent improvements and for repairs placed 
on the land in good faith, 25 especially where the con¬ 
tract expressly requires him to make the improve¬ 
ments, 26 or the vendor knew at the time of the 
sale that the purchaser intended to make them, 27 
So he may be permitted to remove the improve¬ 
ments, so far as this may be done without injury 
to the freehold. 28 However, the purchaser is not 
entitled to compensation for improvements made 
after obtaining a decree for rescission, 29 or after 
repudiating the purchase on the ground of fraud 
of the vendor, 30 or when he knew or should have 
known that he would seek a rescission ; 31 and he is 
held to have waived all claim to compensation 


10. NT —Jackson v Howard. 22 N 
T S 2d 442. 174 Mlsc 382. rexorsed 
on other grounds 24 N Y S 2d 48*. 
260 App Dlv 1056 

11. Ark— Massey v Tyra. 234 SW 
2d 759. 217 Ark. 970 

12. Ark —Massey v Tyra. supra. 

13. Expenses tm sola of proparty to 
raisa purchasa prioa 

Purchasers’ expenses and loss sus¬ 
tained in sale of property which sale 
was necessary to secure funds for 
purchase of real estate, were too re¬ 
mote and not sufficiently within con¬ 
templation of parties to be recovera¬ 
ble in suit for rescission of contract 
to purchase real estate—Brooks v. 
Jensen. 270 P 2d 425, 76 Idaho 201. 
Expenditure made for option 
Where the vendor contracted to 
convey a mining claim to the pur¬ 
chaser on payment of a specified 
amount on or before a certain date, 
the consideration for the option being 
the employment of the vendor to sink 
a shaft to develop the mine, and the 
vendor subsequently tendered a deed 
which was refused because of inva¬ 
lidity of title, and the purchaser nev¬ 
er made tender of the purchase mon¬ 
ey, and there was no finding that the 
mine was of any value or that the 
expenditure was of any benefit to 
the claim, the purchaser could not re- j 


cover the amount so expended m de- 
\ eloping the mine before discovering 
the lack of title, in view of the fact 
that the purchaser had agreed to 
make this expenditure for the option 
—Benson v. Braun. 66 P 1, 134 Cal 
41. 

14. Pa —Ohio Valiev Trust Co v Al¬ 
lison. 89 A 1132, 243 Pa 201 

15. Ark —Neely v. Rembert, 71 S W. 
259. 71 Ark 91. 

66 C J p 841 note 7 

16. Mich—Cox v. Holkeboer, 166 N 
W 1004, 200 Mich 86 

17. Mich—Cox v. Holkeboer, supra. 

18. NY —Jackson v Howard. 22 N. 
Y S 2d 442, 174 Misc 382, reversed 
on other grounds 24 N Y S 2d 488, 
260 AppDiv. 1056. 

19. Or—Schuler v Humphrey, 257 
P 2d 865, 198 Or 458 

2a Wis —Vicker v O’Connor, 260 N 
W. 426, 218 Wis 216. 

21. Idaho—Brooks v. Jensen, 270 
P 2d 425. 75 Idaho 201. 

66 C J. p 842 note 31. 

22. ND — Corpus Juris cited in Funk 
v. Baird. 6 N W 2d 569, 573, 72 N 
D 298 

66 C J. p 842 note 32. 

23. Minn—Lancoure v. Dupre, 55 N 
W. 129, 63 Minn 301 
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24. Tex —Continental Southland Sav 
& Loan Ass’n v. Jones, Civ.App, 
142 S W2d 401 

25. Ark —Massey v. Tyra, 234 S W. 
2d 759. 217 Ark 970 

Cal—Utcmark v Samuel, 257 P.2d 
656, 118 Cal App 2d 313 
Idaho —Brooks v Jensen. 270 P.2d 
425. 75 Idaho 201—McMahon v. 
Cooper. 212 P 2d 657. 70 Idaho 139. 
Ky —Duncan v Duncan, 83 S W 2d 
485. 259 Ky. 844 

N C —Kee v Dillingham, 49 S E 2d 
510, 229 NC 262 

ND— Corpus Juris cited la Funk v. 
Baird, 6 X W 2d 569, 573, 72 ND 
298 

Tex—State v. Perlstein, Civ.App, 79 
SW2d 143, error dismissed. 

66 C J p 811 note 10 
2& Kan —Read v. Loft us. 108 P. 
850, 82 Kan 485, 31 LRA.NS, 457. 

27. Tex—Fahey v. Kaies, Civ.App , 
181 SW. 782 

2a Mich—Cutter v. Wait, 91 N.W 
753, 131 Mich 508, 100 Am S.R 619. 

29. Ky.—Ewing’s Heirs v. Handley’s 
Ex'rs, 4 Litt. 346, 14 Am D. 140. 

sa Tex.—Luckenbach v. Thomas, 
Civ.App. # 166 SW. 99. 

31. Ark—Neely v. Rembert, 71 S.W. 
259, 71 Ark. 9L 
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where he voluntarily abandons the contract without 
anything being said as to improvements. 82 

Measure of compensation ,. It is generally held 
that the amount of compensation to which the pur¬ 
chaser is entitled for improvements constructed by 
him is not the amount expended, but the actual en¬ 
hanced value of the land, due to such improvements 
as of the time at which the vendor took possession 
of the land; 88 but there is authority for the view 
that where the purchaser has not acted in bad faith, 
improvidently or recklessly, he is entitled to recover 
the amount expended for the improvements and not 
merely the amount by which the improvements have 
enhanced the value of the property. 34 In any event, 
the court may take into consideration the amount 
expended, 36 to the extent, at least, of limiting the 
recovery to such amount as a maximum, 36 and also 
the permanent or temporary nature of the improve¬ 
ments. 37 In addition to the amount awarded as 
compensation for the improvements, the purchaser 
is entitled to interest on such sum from the date of 
notice of election to rescind. 88 

If it has not otherwise been deducted, there 
should be deducted from the amount awarded for 
improvements any rent received by the purchaser or 
the rental value of the property during the purchas¬ 
er’s occupancy 88 and any moneys received by the 


purchaser from a sale of the improvements. 48 The 
recovery it has been held, is not limited by the 
value or amount of the rents,^ unless the circum¬ 
stances are such that it would be inequitable to al¬ 
low the purchaser for any excess of the value of the 
improvements over the rents. 42 Where the pur¬ 
chase was only of one-half interest in the land, it 
is not error to restrict the purchaser’s recovery to 
one half the value of the improvements placed there¬ 
on. 43 When the purchaser is given interest on his 
purchase money, other matters, such as whether the 
amount paid for improvements should be reduced by 
the depreciation of such improvements, are properly 
considered. 44 

§ 180. -Liabilities of Purchaser 

On rescission of the contract, the purchaser Is or- 
dlnarily chargeable with thd reasonable rental value of 
the land during the time he held possession, which may 
In a proper case be set off against the Interest due him 
on the purchase money. 

The purchaser, on rescinding the contract, is 
chargeable with the reasonable rental value of the 
land during the time he held possession, 46 and inter¬ 
est thereon, 46 although it has been held that the pur¬ 
chaser is not chargeable with rent in the absence 
of a showing that he was in possession as tenant, or 
under agreement that he should pay rent, or under 
I circumstances raising an obligation to pay rent. 47 


N C.—Kee v. Dillingham. 49 SE2d 
610. 229 NC 262. 

32 NY—Gillet v. Maynard, 6 

Johns 85. 4 Am D 329. 

66 C J. p 842 note 19. 

33. Ark—Massey v. Tyra, 234 SW. 
2d 759. 217 Ark 970. 

Ky.—Duncan v. Duncan, 83 S.W.2d 
485. 259 Ky 844. 

06 C.J. p 842 note 21. 

34. Cal—Utemark v Samuel, 257 P. 
2d 656. 118 Cal App.2d 313. 

66 C J. p 842 note 20 

35. Ky.—Duncan v Duncan. 83 S.W 
2d 486. 259 Ky. 844. 

06 C J. p 842 note 22. 

36. Ark—Massey v. Tyra, 234 S.W. 
2d 759. 217 Ark. 970. 

37. Tenn.—Brannon v. Curtis, Ch.A, 
63 S.W. 234. 

38. Wis—Isaacs v. Bardon, 89 N.W. 
913. 114 Wis. 142. 

39. Cal.—Shermaster v California 
Home Bldg. Loan Co.. 181 P. 409, 40 
Cal App 661. 

Idaho—Brooks v. Jensen, 270 P.2d 
425. 75 Idaho 201. 

N.C.—-Kee v. Dillingham, 49 S.E.2d 
510. 229 N.C. 262 

N.D.—Corpus Juris cited is Funk v 
Baird, 6 N.W.2d 569, 573. 72 N.D. 

298. 


Purchaser’s liability for rental value 
of property generally see Infra | 
180. 

Rental value of improvements ex¬ 
cluded 

In action for rescission of contract 
to purchase unimproved realty be¬ 
cause of vendors’ refusal to perform 
upon tender of purchase price, ven¬ 
dors were entitled to offset reason¬ 
able rental value of the unimproved 
land against any sums due from them 
but were not entitled to receive as a 
credit the value of the use of the im¬ 
provements Installed by purchasers; 
hence purchasers' earnings from real¬ 
ty did not constitute proper criterion 
for determination of rental value of 
realty —Utemark v Samuel, 257 P.2d 
656, 118 Cal.App.2d 813. 

4a Ky.—Wheeler v. Preston, 107 S j 
W. 274, 32 Ky.L. 791. 

41. Tenn.—Smoot v. Smoot. 12 Lea 

274. 

i 

42. Iowa—Carroll v. Mundy & Scott, 
170 N.W. 790, 185 Iowa 627, 4 A.L.R 
811. 

66 C.J. p 842 note 28. 

43. Cal.—Mosher v. Lack, 181 P. 813, 
41 Cal.App. 23. 

44. Cal—Utemark v. Samuel, 257 P. 
2d 656. 118 Cal.App.2d 313. 

45. Idaho.—Brooks v. Jensen, 270 P. 
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2d 425, 75 Idaho 201—McMahon v 
Cooper. 212 P.2d 657. 70 Idaho 139 
Iowa.—Lutz v. Cunningham, 38 NW 
2d 638. 240 Iowa 1037. 

Ky —Duncan v. Duncan, 83 S W 2d 
485. 259 Ky. 844. 

Me.—Weeks v. Stan dish Hardware A 
Garage Co v 75 A 2d 444, 145 Me 
307. 

N.M.—Gottwald v. Weeks. 63 P 2d 637. 
41 NM 18. 

Wash.—Hummer v. Throop, 231 P 
2d 313. 38 Wash 2d 624. 

66 C J. p 842 note 33. 

4a Iowa.—Kunde v O'Brian, 243 N 
W. 694. 214 Iowa 921. 

66 C.J. p 843 note 34. 

47. U S —Ankeny v. Clark, Wash . 
13 SCt 617, 148 U.S. 345, 37 LEd 
475. 

Pa.—Appeal of Bardsley, 10 A. 89. 4 
PaCas 584 

Possession pending vendor’s attempt 
to perform 

Vendor was estopped from claiming 
taxes or rents from vendees rescind¬ 
ing for fraud as to water right where 
during period Involved vendor repre¬ 
sented to vendees that vendor was 
going to get vendees water right for 
land, but failed In attempt to do so, 
particularly where land had no rental 
value without water.—Oregon Mortg 
Co. v. Renner, D.C Idaho, 17 FSupp 
727, affirmed, C.C.A., 96 F.2d 429. 
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Where a tenant contracts with his landlord for pur¬ 
chase of the land, and the contract is rescinded, the 
tenant is liable for use and occupation at a reason¬ 
able rate from *the date of the contract, and not at 
the rate named in the lease. 48 The amount, it has 
been held, should not exceed the profits actually de¬ 
rived from the use of the land ; 49 nor can the pur¬ 
chaser be charged with the profits in addition to the 
reasonable value of use and occupation. 50 Ac¬ 
cording to some decisions, the amounts allowed for 
rent and for interest on the purchase money may 
be, 51 and usually are, 52 set off as equivalents one 
against the other, but not where there is a great dis¬ 
proportion between rents and profits from the use 
of land and interest on the purchase money. 53 
Where the purchaser having grounds for rescission 
abandons the land, he is not liable for rents there- 


VENDOR & PURCHASER § 180 

after; 54 nor can a vendor who, after execution of 
the contract and delivery of possession to the pur¬ 
chaser, conveys to another, charge the former with 
rent for the time the title was in the latter. 55 Al¬ 
though the purchaser, after rescission, is liable to an 
assignee of the purchase-money notes and security 
deed, where such assignee is an innocent purchas¬ 
er, 56 he is not liable to the assignee for the excess 
of rents over the value of the improvements. 57 

For waste. The purchaser is liable for any waste 
committed by him, 58 even where rescission is for 
the vendor's fraud ; 50 but the purchaser is not liable 
for the ordinary deterioration of the property 60 or 
deterioration of its market value due to economic 
conditions, 61 or for the value of improvements 
destroyed by accident. 62 


48. Miss—Virginia Trust Co v Ca- 
toe, 99 So 261. 134 Miss 722 

48. Ky—Richardson v McKinson, 1 
Litt Sel Cas 320. 12 Am D 308 

66 C J p 843 note 38 

50. Cal—French v. Freeman, 217 F 
515. 191 Cal 579 

51. Mich—Bechard v. Bolton. 24 N 
W 2d 422. 316 Mich. 1. 175 ALR 
683 

N.D—Funk v Baird, 6 NW2d 569. 
72 N D. 298 

Right of purchaser to restoration of 
purchase money and interest see 
supra 9 178 

52. Iowa—Lutz v Cunningham, 38 
N W 2d 638. 240 Iowa 1037 

Ky —Duncan v Duncan, 83 S W 2d 
485, 259 Ky 844—Williams v Rog¬ 
ers. 2 Dana 374 

53. Md.—Buchanan v. Dorman, 3 Gill 
51. 


54. Ky —Tavlor v. Porter, 1 Dana 
421, 25 AmD 155 

Wash — Corpus Juris quoted in Weav¬ 
er v Blochberger, 199 P 2d 589, 593, 
31 Wash 2d 877 

Vendor's rejection of offer to surren¬ 
der 

Where buyers were entitled to re¬ 
scind conditional purchase of retail 
business on ground of fraud, sellers 
having rejected offer to surrender 
store, goods and fixtures made by 
buyers at time of their notice of re¬ 
scission. were not entitled to rental 
for store after such notice and offer 
followed by the closing of the store 
by the buyers —Weaver v. Blochberg¬ 
er. supra. 

55. N J —Strater v. Flynn. Ch., 91 A 
591 

56. Ga—Puckett v. Reese. 48 S E.2d 
297, 203 Ga 716 


67. Ky—Breeding v Flannery, 14 8. 
W 907. 908. 12 Ky L 609. 

66 C J p 843 note 44 

58. Ala— Corpus Juris oitod In Tol- 
lett v. Montgomery Real Estate 4b 
Ins. Co, 193 So. 127. 129. 238 Ala. 
617. 

N M —Gottwald v Weeks. 63 P 2d 637, 
41 NM 18 

ND —Corpus Juris oitod In Funk v 
Baird. 6 NW2d 569. 673. 72 ND 
298. 

66 C J p 843 note 45. 

59. Pa.—Pearsoll v. Chapin, 44 Pa 9. 

60. Ky—Taylor v. Porter, 1 Dana 
421 26 AmD 155 

Md—Buchanan v. Dorman, 3 Gill 51. 

6D NM—Gottwald v Weeks, 63 P 
2d 537. 41 N M 18. 

62. Ky—Taylor v Porter, 1 Dana 
421, 25 Am.D. 155. 


See VoL 92 for §§ 181 to End 


91 C.J.S.—73 
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INDEX TO 

UNITED STATES 


Abandoned or captured property, 

Actions on claims, $ 210 
Evidence, § 203 
Abandonment, 

Acceptance of less than amount due on claim, 
8 106 

Contract, S 100 

Delay in making payments, § 07, p. 204 
Bights under, § 06 
Property, § 76 

Subcontract, ( 102, p. 243, n. 52 
Abatement, informer’s action on false claim, § 174, 
p. 392 

Ability, proposals or bids, acceptance on, § 87 
Absence without leave, officers and employees, com¬ 
pensation, | 44, p. 83 

Accelerated performance of contract, rights and rem¬ 
edies of contractor, 8 101, p. 230, n. 45 
Acceleration of bond maturity, 8 126, p. 320 
Acceptance, 

Jurisdiction, { 7, p. 22 

Sum allowed on claim as bar to claim for bal¬ 
ance due, S 186 

Accident, officers and employees, Disbursing Officers 
Act, 8 58 

Accord and satisfaction, contracts, 8 104 
Accountants, compensation, cost-plus contracts, 8 82 
Accounting and settlement, officers and employees, 
public moneys, 8 69 

Accounts and balances stated, claims, effect, 8 166 
Acknowledgment to signature of owner of bond, effect 
on transfer, 8 126, p. 323 

Acquiescence in payment of less than due on claim, 
8 166 

Acquisition, 

Bonds by bank from its officer, 8 126* p. 324, 
n. 67 

Gold, regulations, 8125, p. 311 
Property, 8 71 
Act of God, 

Contractors, 

Recovery of costs and expenses, 8 84, p. 193, 
n. 55 

Rights and remedies of government, 8 163, 
p. 248, n. 4 

Contracts, recovery of damages for delay, 8 101, 
p. 228, n. 28 

Officers and employees, losses, 8 54 
Actions by and against, 8f 175-210, pp. 398-466 
Abandoned property, evidence, 8 203 
Abatement, informer’s action on false daim, 

8 174, p. 392 

Acceptance of less than due, 8166 
Administrative Procedure Act, f 184 
Admissibility of evidence, 8 202 
Affirmative defense, 8 201 
Aliens, 8 180 

Amendment to pleading, 8 198 
Answers, 8 188 
Appeals, 8 208 
•l C.J.& 


Actions by and against—Continued 
Appearance, 8 187 

Area Rent Director, 6 178, p. 412, n. 45 
Assessment of costs, 8 209 
Assignments, 8 194, p 449 
Claims, effect, 8159 
Assumpsit, 

Collection daim against officer, 8 59 
Possession of money or property in hands of 
fiscal or disbursing officer, 8 121 
Attorney's lien, enforcement, 8 184, n. 25 
Authority to sue in name of government or offi¬ 
cer, 8 193 

Burden of proof, 8 201 

Capacity of government to sue, 8175 

Cargo, injury or loss, 8 185, p. 431 

Citizenship, establishment, 8 180 

Claims by way of set-ofT, establishing, 8 201 

Consent, 8 176 

Withdrawal, 8 182 
Contractor's bonds, 8 112, p. 274 
Amount of recovery, 8 116 
Assignee of claim, 8114 
Certification of date of settlement, 8 H3 
Common right, 8 HO, n. 46 
Costs and interest, 8 116 
Intervention, 8 114 
Issues, proof and variance, 8 115 
Judgment, § 116 
Notice, 8 H2, p. 277 
Parties, 8 114 
Pleading, 8 H5 
Time for suit, 8 H3 
Trial, 8 116 
Contracts, 

Actions not sounding in tort. § 177 
Amount of damages recoverable, 8 101, p. 240 
Breach, evidence, 8 101, p 237 
Claims for reimbursement of losses, 8 101, 
p. 238 

Damages, amount, evidence, 8 101, p. 239 
Judgments, 8 101, p. 239 
Leases of property, evidence, 8 101, p. 237 
Prima fade measure of damages, | 101, 
p. 240 

Propriety of deduction from contract price, 
8 101, p. 239 

Resdssion, evidence, 8 101, p. 237 
Rights and remedies of government, 8 103, 
p. 251 

Termination of war contracts, losses, 8 101, 
p. 238 

Weight and suffidenqy of evidence, 8 101, 
p. 237 

Costs, generally, post 

Creation of rights by Congress, conditions, impo¬ 
sition, 8 22 
Damages, 8 210 

Declaratory judgment, H 114, 184; | 204, n. 10; 
8 206, n. 10 
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Actions by and against—Continued 
Defenses, generally, post 
Demurrage, evidence, g 203 
Dismissal, generally, post 
Docket fee, allowable costs, § 116; g 209, n. 71 
Documentary evidence, g 202 
Evidence, g 200 

Execution and enforcement of judgment, g 207 
Findings, g 205 
Fleet Corporation, g 70, p. 137 
Foreclosure of lien, g 184 
Garnishment, generally, post 
Government owned or controlled corporations, 
g 69 

Immunity from suit, g 176 
Impleading parties, g 195 
Imprisonment, wrongful, evidence, g 203 
Indispensable parties, g 194 
Informer's actions on false claims, g 174 
Injunctions, generally, post 
Instructions to jury, g 204 
Interest, 

Damages or decree, g 206 
Evidence, g 203 

International Organizations Immunities Act, 
g 184 

Intervention of parties, § 195 
Irrelevant evidence, g 202 
Issues, proof and variance, g 199 
Joint tortfeasors, g 195 
Judgment, g 206 
Jurisdiction, g 190 
Laches, g 192 

Liability and consent to be sued, g 176 
Manner of commencement, g 196 
Multiplicity, prevention, g 31 
Necessary parties, g 194 
New cause of action, power to create, g 122 
Nominal suit against officer, g 178, p 409 
Nonproduction of documents, evidence, g 203 
Notice, informer’s action on false claim, g 174, 
p. 392 

Officers and agents, g 178 

Official contemporaneous reports and communica¬ 
tions of public officers, g 202 
Overpayments on judgment, g 206 
Ownership of cargo as basis for proceeding, g 185, 
p. 431 

Parties, generally, post 
Partition, g 184 
Pleadings, g 198 
Presumptions, g 201 

Prima facie case, informer's action on false claim, 
g 174, p. 392 
Process, g 196 
Proper parties, g 194 
Public Vessels Act, g 185, p 424 
Quantum meruit, generally, post 
Questions of law and fact, generally, post 
Qui tarn action, informers, false claims, g 174, 
p. 385 

Quiet title actions, 

Indispensable parties, g 194, p. 446, n. 26 
Bights of action, g 184 
Recovery, 

Costs against adverse party, g 209 
Money paid, g 177 


Actions by and against—Continued 
Relevancy of evidence, g 202 
Replevin, 

Savings bonds, ineffective gift, g 126, p 321, 
n. 37 

Withdrawn coinage, g 125, p. 311, n. 47 
Report of board of state officers, evidence, g 202 
Representation by attorney, g 197 
Res ipsa loquitur doctrine, g 201, n. 50 
Rights of action, gg 103, 183,184 
Sealing voyages, evidence, g 203 
Service of process, g 196 
Set-off and counterclaim, gg 187, 189 
Specific performance, g 178, p. 416 

Rights and remedies of contractor, g 101, 

p. 226 

Specific relief, g 178, p. 413 

State officers, reports, evidence, g 202 

States, g 179 

Stipulation of facts, g 204 
Subrogation, g 194, p. 449 

Substantial evidence, informer's action on false 
claim, g 174, p 392 
Substitution of parties, g 195 
Suits in Admiralty Act, g 185, p. 427 
Third party defendants, g 195 
Third person to recover possession of money or 
property in hands of fiscal or disbursing of¬ 
ficer, g 121 
Time to sue, g 192 
Tort claims, g 117 
Trial, g 204 

Venue, g 112, p.274 ; g 191 
Class actions, g 195 
Criminal prosecutions, claims, g 173 
Government owned or controlled corpora¬ 
tions, g 69 

Vessels owned or operated by, g 185 
Voluntary appearance in existing state court ac¬ 
tion, g 197 

Waiver of immunity, g 181 
Weight and sufficiency of evidence, g 203 
Withdrawal of consent, g 182 
Wrongful conviction and imprisonment, evidence, 
g 203 

Acts, 

Authority of officer, g 91, p. 180 
Contracts, 

Breach, g 99 

Clarification of intention, g 91, p. 178, n. 95 
Intention to accept jurisdiction ceded, g 7, p. 22 
Other contractors, recovery of costs, g 94, p. 193 
Actual deception, false claims, necessity, g 168, p. 376 
Adjustment of claims, gg 160-167, pp. 363-374 
Administration, superintendent of, powers and duties 
of President, g 29 

Administration expenses, war contracts, termination 
and settlement, g 97, p. 205 

Administrative boards, employment by congress, g 25 
Administrative bodies, information, securing by Con¬ 
gress, g 26, p. 44 

Administrative discretion, fiscal management, g 123 
Administrative interpretation, contracts, recovery of 
damages for delay, g 101, p. 229, n. 34 
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Administrative Procedure Act, 

Actions by or against, f 178, p. 417 
Legislative employment of executive agencies, 
§ 25 

Rights of action, 8 184 
Administrative remedies and procedure. 

Actions by and against, f 176, p. 402 
Appeal, | 98 

Contractors, pursual, 1101, p. 227 
Determination binding on surety of contractor’s 
bond, S 109, p. 265, n. 40 

Relinquishment of claim under contract, 8 98, 
p. 215, n. 3 
Rights of action, 8 184 

Rural Electrification Act, remedial character, § 70, 
p. 139, n. 55 

Settlement of contract disputes, disregard, § 98, 
p. 214 

Time to sue and limitations, { 192, n. 84 
Tort claims, ( 117 
Administrative tribunals, 

Claims, confinement of remedy, § 162, p. 365 
Enjoining proceedings in, $ 31 
Admissibility of evidence Evidence, post 
Admission# and grievances committee, funds con¬ 
trolled by, accumulation, 8 122, n 63 
Advances, 

Claims, contractor’s bond, § 109, n. 263 
Contract, 

Contractor, bond, liability, 8 108, p. 258 
Payments, 8 104 

Advantage, contracts, construction and operation so 
as not to give unfair or unreasonable ad\antage, 
S 91, p. 178 
Advertising, 

Contracts, fi 87 

Construction and operation, § 91 
Advice of counsel, criminal responsibility of congres¬ 
sional members, § 20, n. 85 
Advisory communications, contracts, S 85, p. 161 
Affidavits, 

False documents presented with claim, § 170 
Gold or silver, possession, false statements, 8 125, 
p. 315 

Age, officers and employees retirement, § 44, p 86 
Agency, criminal responsibility of congressional mem¬ 
bers for compensation for services rendered, § 20 
Agents, 88 34-64 

See, also. Officers and employees, generally, 
post 

Accounting, 8 41 

Actions against, 8 178 

Appointment by cabinet officers, 8 36 

Atomic Energy Commission, 8 34 

Authority to sue in name of United States, 8 194 

Compensation, 8 43 

Contracts, 

Decision as to time work to be done, 8 98, 

p. 211 

Fair dealing, 8 62 
Power to bind Government, 8 62 
Sale or lease, authority, 8 78, p. 151 
Oost-plus-flxed-fee contractors, 8 34 
Delegated authority, liability for acts, 8 51 
Disability with respect to claims against federal 
government, 8 42 

District of Columbia, officers and employees of, 
134 


Agents—Continued 

False claims, who may commit offense, 8 168, 
p. 378 

Fleet Corporation, 8 70, p. 135 
Funds wrongfully, erroneously or illegally paid, 
recovery, 8 134 

Heads of departments, employment by, 8 36 
Knowledge of own fraud, effect, 8 40 
Ministerial and official acts, liability for, f 51 
Official bonds, liability on, 8 53 
Parties, claims by or against, 8 194 
Permanent agents, 8 34 
Personal liability, 8 51 
Seamen, 8 34 
State police officers, 8 34 
Agreements, 

Compensation of officers and employees, 8 44, p 82 
Contract modification, § 96 

Contract proceeds, fund for payment of material- 
men and similarly situated parties, 8 102, 
p. 245 

Co-owners of bonds as to disposition of proceeds, 
§ 126, p. 327 

Limiting jurisdiction, 8 7, p. 19 
Perform work or furnish articles, rights and rem¬ 
edies of contractor on breach, 8 101, p. 225 
Settlements and release, 8 104 
Time of contract performance, 8 98, p. 209 
Agricultural Credit Corporation, fraud of agent, 
pleading, 8 127, p. 328, n. 17 
Air Corps Act, patented inventions, 8 144 
Aircraft, negligent operation, claims founded on tort, 
I 139 

Aii line providing services for and on behalf of govern¬ 
ment, governmental immunity for acts, 8 51, n. 2 
Alien, 

Action by, 8 180 
Claims by, 8 141 
Alien property custodian. 

Actions by or against, 8 178, p. 416 
False claims, diversion of property by means of, 
8 168, p. 376 

Allegations. Pleadings, generally, post 
Allowance of claims. Claims by and against, post 
Allowance of compensation to officers and employees, 
848 

Ambiguities, 

Contractor’s bond, resolving, 8 109, p. 261 
Contracts, construction and operation, 8 91 
American Claims Commissioner, attorney fees, deter¬ 
mination, 8 155 

American International Shipbuilding Corporation, ju¬ 
risdiction of state courts, 8 70, p. 138, n. 33 
American vessels, territorial jurisdiction, 8 3 
Amicus curiae, special appearance by district attorney 
as, effect as government appearance, 8 197 
Amnesty, 

Indian depredation claims, 8 151 
Loyalty of claimant, 8 156 

Amount due government, retaining out of claim, 8 165 
Amount of compensation. 

Claims, 8 153 

Congressional members, 8 17 
Amount of recovery, official bonds, actions on, 8 56 
Annual leave, officers and employees 9 traveling and 
subsistence expenses, 8 47 
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Annuity payments, officers and employees, retirement, 
8 44, pp. 86, 87 

Annulment of contract, S 100, p. 222 
Answer. Pleadings, generally, post 
Anticipated profits, loss, contracts, rescission or sus¬ 
pension, { 97, p. 203 

Anticipatory repudiation of contract, withdrawal, f 78, 
p. 154 

Appeals, actions by or against, | 208 
Appointment, 

Cabinet officers, employees, { 36 
Members of Congress, $ 11 
Officers and employees, IS 24, 35 
Senators, | 15 

Apportionment of representatives, f 12 
Appropriation of property, implied contracts, f 89 
Appropriations, $ 123 

Claims, failure to make, § 160 
Conditions on use of funds, § 123, p. 307 
Congressional investigation to secure information 
in connection with exercise of power, | 26, 
p. 48 

Construction and operation, S 123, p. 305 
Contracts, prerequisites to validity, S 88 
Final adjudication of claim, S 163, n. 88 
General or national purposes, § 123, p. 304 
Lack as defense to lawful claim, S 186 
National purposes, 8 123, p. 304 
Power to make, 8 123 

Restrictions or conditions on use of funds, 8 123, 
p. 307 

Sufficiency of bill, 8 123, p. 304 
Taxpayers, right to enjoin, 8 130 
Warrants for payment, 8 124 
Approval, 

Contract settlement, 8 104, p. 254 
Contractors, method of obtaining extra compen¬ 
sation, 8 94, p. 196 

Arbitrary acts, breach of contract, 8 99 
Arbitrary conduct. 

Agents, rights and remedies of contractor, | 101, 
p. 231 

Officers and employees, appointing authority's fail¬ 
ure to determine retired employee's qualifica¬ 
tions for reemployment, 8 44, p. 87, n. 80 
Arbitrary decision. 

Officers and employees, civil service regulations, 
discharge under, 8 03 

Rejection of work or material furnished under 
contract, 8 98, p. 208 
Arbitration, 

Claims, 88 166, 167 
Contracts, 8 98, p. 218 
Architects, 

Contracts, buildings, designed for, | 87 
Fees, contractors, extra costs and expenses, re¬ 
covery, 8 94, p. 196, n. 81 

Area Rent Director, actions by or against, f 178, 
p. 412, n. 45 

Arid lands, reclamation, power, | 74 
Armed forces. Coast Guard, generally, post 
Armed Forces Leave Act, interest on leave settlement 
bonds withheld, 1154, n. 26 
Arms, i 8 


Army officer* 

Contracts, powers, | 83 

Disabilities to act as agents or attorneys with re¬ 
spect to claims against federal government, 
142 

Extra compensation, 8 46, p. 91 
Army sergeant, negligent abdominal operation, tort 
liability, 8 118, p. 299, n. 27 
Arsenal* jurisdiction over property acquired for, 8 7 
Ascertainment, claims, assignment before, 88 157, 158 
Assault, tort liability, 1118, p. 299 
Assay office. 

Actions by or against, 8 178, p. 411, n. 40 
Fiscal management, 8 12 

Assignee of claim, action on contractor's bond, 8 114 
Assignment, 

Actions involving, parties, 8 194, p. 449 
Assignment of Claims Act, construction, 8 168, 
p. 360, n. 89 

Bond not witnessed, validity, 8 126, p. 323 
Claims, 8 167 

Labor and materials, 8 106, p. 265 
Prohibited. 8 158 
Contracts, 8 95 

Surety, release, 8 111, p. 273 
Interest in money consisting of treasury notes, 
8 125, p 311 

Assumption of risk, contracts, material, delivery with¬ 
in specified time, 8 98, p. 210, n. 63 
At large, representatives, 8 13 
Atomic Energy Act, patented inventions, use, 8 144 
Atomic Energy Commission, 

Administrative Procedure Act, applicability, 8 38, 
il 48 

Agency of executive branch, 8 34 
Claims, authority, 8 162, p. 966 
Power and duties, 8 70, p. 130 
Atomic weapons, property used for research and ex¬ 
perimentation, jurisdiction, 8 7, p. 17 
Attachment, 

Issuance by Congress to compel attendance of 
witness, 8 19 

Judgment, informer’s action on false claim, 8 174, 
p. 396 
Attorney fees, 

Action on contractor's bond, 1116 
American Claims Commissioner, determination, 
8 155 

Cost-plus contracts, 8 92 
Indian depredation claims, 8 161 
Taxation of allowable costs In actions by or 
against, | 210, n. 72 
Attorney General, 

Actions by or against, i 178, p. 416 
Authority to sue in name of government, | 193, 

n. 6 

Necessity of appearance for government, | 197 
Powers and duties, i 32 
Attorneys, 

Assignment of claims to, 1158, p. 359 
Disabilities of officers with respect to claims 
against federal government, 142 
Executive departments or agent* practice before, 
rules and regulation* | 31 
False claim* f 16& p. 378 
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Attorney*—Continued 
Lien, 

Balance owed client under army contract, 
subject to pre-existing set-off, f 187, n. 15 
Claims, operation of law, § 158, p. 859, n. 73 
Power of congressional members to practice as, 
*20 

Representation of government in actions by or 
against, * 197 

Settlement for obstruction, deductions from con¬ 
tractor’s compensation, § 98, p. 185, n. 87 
Attributes of sovereignty, f 5 

Property, power to acquire jurisdiction over, f 6 
Audit of claims, ** 100-167, pp. 363-874 
Boards, authority, * 162 
Authority, 

Contracts, 

Modification, * 96, p. 201 
Officer or arbitrator, questions or matters 
subject to determination, * 98, p. 216 
Places acquired or reserved within states or ter¬ 
ritories for public purposes, * 7 
Sell or lease property, § 77 

Sue on claim in name of government or officer, 

* 193 

Waive defenses in actions against government, 

* 186 
Authorization, 

Presidential proclamations or orders, f 30 
Purchase of property, 8 71 
Bad faith. Good faith, generally, post 
Buncos, Mexican boundary, territorial jurisdiction, fi 3 
Bankrupt, purchase of claim at sale of assets, * 158, 
p. 359 
Bankruptcy, 

Assignees, claims, operation of law, * 158, p. 359 
Claim of sureties, subordination, § 111, p. 271, 
n. 97 

False claims, penalties and forfeitures, * 174, 
p. 387 

Banks, 

Assignment of claims, 1158, p 360 
Obligations and duties in doing business with, 
* 120 

Battery, tort liability, * 118, p. 299 

Battleship, sunken, navigational hazard, actions, 

$ 185, p. 425, n. 50 
Bays, dominion and control, { 3 
Beneficiaries, 

Bonds, surviving, rights, * 126, p. 325 
Officers and employees, unexpended retirement 
balance, designation, * 44, p 88 
Benefit received by government, implied contracts, 
§ 89, n. 20 

Bidders, contracts of sale or lease, § 78, p. 153 
Bidding, false claims, penalties and forfeitures, | 174, 
p. 388 
Bids, 

Construction and operation, | 91, p. 180 
Contracts, * 87 

Expenses in preparing, implied contract to pay, 
* 89 

Modification or rejection, * 87 
Sale of public property, * 78 
Submission, withdrawal or modification, | 87 
Bill of sale, contracts of sale or lease, * 78, p. 151 


UNITED STATES 

Bills and notes. Negotiable instruments, generally, 
post 

Bills of attainder, Passport Act not contravening pro¬ 
hibition against, § 33, n 81 
Boards, actions by or against, 1178, p. 417 
Body politic and corporate, § 2 

Bombsights, patented Inventions, claims, * 144, p. 347, 
n. 48 

Bond premiums, contractors, recovery of extra costa 
and expenses, $ 94, p. 194, n. 64 
Bonds, 

Acceleration of maturity, (126, p. 320 
Bona fide purchaser of lost, stolen or converted 
bonds, { 126, p. 323 

Co-owners and beneficiaries, surviving, rights, 
| 126, p. 325 

Fiscal management, § 126 

Forged endorsement, | 126, p. 324 

Gold clause resolution, acceleration of maturity, 

* 126, p. 320 

Liberty Bonds, regulations as to method of as¬ 
signment, full faith and credit, § 126, p. 323, 
n. 53 

Liberty Loan gold bonds, gold clause resolution, 
application, § 126, p. 319 
Manner of effecting transfer, f 126, p. 322 
Negotiability, § 126, p. 321 
Official bonds, generally, post 
Registration in name of more than one person, 

* 126, p. 328 

Savings bonds, generally, post 

Surviving co-owners and beneficiaries, rights, 

* 126, p. 325 

Transfer, § 126, pp. 321,323, 324 
Treasury regulations, § 126, p. 327 
Books, subversive propaganda, congressional investi¬ 
gations, { 26, p. 51 

Borrowing money, fiscal management, § 120 
Boundaries, * 3 

Enlargement, * 6 

State, division into congressional districts, $ 13 
Breach of the peace, privileges and immunities of 
congressional members, § 18 
Bribery, contracts, rescission or suspension, § 97 
Brokers, 

Officers and employees, compensation, § 44, p. 83 
Real estate, compensation, { 93, p. 184 
Budget and Accounting Act, 

Comptroller General, authority and duty, * 122 
Settlement of claims, § 162, p. 365 
Buildings, 

Necessary in performance of functions, § 7, p. 17 
War surplus, power to sell or lease, * 77 
Bullion, what constitutes, * 125, p. 312, n. 15 
Burden of proof Evidence, post 
Burdens on authority to claim money and regulate 
value, * 125, p. 311 

Bureau of Standards, Department of Commerce, sub¬ 
division of, * 33 

Cabinet officers, appointment of agents and employees. 
( 36 

Camp house, claims, contractor's bond, * 109, p. 263, 
n. 16 

Canadian boundary, treaty, force and effect, * 3 
Canal Zone, ocean freight for unused machine, cost, 
compensation of contractor, * 93, p. 184, n. 81 
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Cancellation of old lease and entry into new lease as 
constructive surrender of possession, § 73 
Gandy for workmen, claims, contractor’s bonds, § 109, 
p. 263 

Capacity, proposal or bids, acceptance on, 8 87 
Capacity to sue, §8 68,70,175 
Care, tort liability, 8 118 

Cargo, ownership as basis for action against, 8 185, 
p. 431 

Cash awards, officers and employees, extra compen¬ 
sation, 8 46, p. 90 

Cash payment for unused sick leave of officers and 
employees, 8 44* p. 84 

Caveat emptor, contracts of sale or lease, § 78, p. 153 
Census, apportionment of representatives, 8 12 
Certificate of innocence, unjust conviction of crime, 
claims, 8 136 
Certification, 

Assignment of deeds, acknowledgment, 8 157 
Payment under contract, § 98, p. 215 
Cession, 

Power to hold and acquire property by, § 71 
Property by state, exclusive jurisdiction, § 7, p 17 
Charitable organizations, subscriptions to, cost-plus 
contracts, § 92 

Charters, government owned or controlled corpora¬ 
tions, 8 65 

Checks. Negotiable instruments, generally, post 
Chief of engineers, contracts, powers, § 83 
Circular calling for bids, construction and operation, 
8 91, p. 180 
Circumstances, 

Liberal construction of contractor’s bond, 8 109 
Nature of false claim, determination, 8 168, p. 377 
Property, destruction or confiscation during war, 
claims, § 145 

Citizens, right to property, duty of protecting, 8 5 
Citizenship, action to establish, § 180 
Civil commission, criminal responsibility of congres¬ 
sional members to receive compensation for serv¬ 
ices, 8 20 

Civil process, reservations limiting jurisdiction, 8 7, 

p. 20 

Civil Service Commission, 

Authority to sue in name of government, 8 194, 
p. 445, n. 23 

Chairman, state agency or officer, avoidance of 
political activity, 8 123, p. 308 
Employees of federal agency, right to appeal dis¬ 
charge to, 8 62 

Executive departments, rules and regulations, 

8 31, n. 27 

Officers and employees, overtime, 8 46, p. 92 
Civil service regulations, suspension or removal of 
officers or employees under, 8 63 
Civil War claims, 8 146 

Claims by and against, 88 132-174, pp. 332-398 ; 8 392 
Actions not sounding in tort, 8 177 
Adjustment, 88 160-167, pp. 363-374 
Air Corps Act, 8 144 
Aliens, 8 160 

Allowance, 88 160-167, pp. 363-374 
Assignment before, 88 157, 158 
Altered documents, 8 170 

American Claims Commissioner, determination of 
attorney fees, 8 155 
Amount. 8 153 


Claims by and against—Continued 
Anti-assignment statute, 8 158 
Arbitration, 8 98, p. 218; 88 166,167 
Assignee of claimant, rights, 8 174, p. 397 
Assignment, 88 157, 158 
Atomic Energy Act, 8 144 

Atomic Energy Commission, authority, 8 162, 

P .^60 

Attorney fees, 8 155 
Audit, §8 160-167, pp. 363-374 
Auditing boards, commissioners and officers, 8 162 
Authority to sue in name of government or offi¬ 
cer, 8 193 

Balance, effect, 8 166 
Bank, § 158, p. 360 

Certificate of innocence, unjust conviction of 
crime, 8 136 

Civil Service Commission, § 194, p. 445, n. 23 
Civil War claims, 8 146 

Claimant’s relation to government, 8 174, p 385 

Compound interest, 8 154 

Compromise and settlements, generally, post 

Congress, recognition, effect, 8 163 

Contracts founded on, § 138 

Counterclaim, § 187 

Criminal prosecution, 8 173 

Damages, actions on, § 210 

Defenses by, 

Government, 8 166 
Individuals, 8 188 
Direct tax claims, § 145 

Disabilities of officers to act ns agents or attor¬ 
neys, 8 42 

Disallowance, effect, 8 166 

Documents, false documents, 8 176 

Effect of assignment, 8 159 

Election between action and counterclaim, 8 187 

Erroneous payments, 8 164 

Executive officers, recognition by, effect, 8 163 

Expenses, 8 155 

Failure to make appropriation, § 1(M) 

False claims, 88 168-174, pp. 374-398 
Documents, 8 170 

Reports, multiple penalties or forfeitures, 
8 174, p 389 

Representations, 8 168, p. 375 
Res judicata, penalties and forfeitures, 8 174, 
p 387 

Statements in connection with, 8 171 
Federal control of railroad, § 152; § 158, p. 360 
Financial institutions, 8 158, p. 360 
Fleet Corporation, 8 70, p. 137 
Foreign governments, subjects of, claims by, 8 141 
Forfeitures, 8 174 

French spoliation claims, 88 145, 150 

General acts of sovereign, § 136 

Government-owned corporation, 8 169 

Indian Claims Commission, authority, 8 162, p. 366 

Indian depredation claims, 8 151 

Indictment, criminal prosecution, 8 173, p. 381 

Indispensable parties, 8 194, p 445 

Injured serviceman, § 139 

Insurance, 8 170 

Interest, 88 132, 154 

Inventions by government employees, compensa¬ 
tion, 8 144, p. 345 
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Claims by and against—Continued 
Judgment, 

Affirmed in Supreme Court, f 154 
Informer's action on false claim, $ 174, p. 396 
Jurisdiction of action, 1190 
Laches, 8 192, p. 443 
Land grant railroads, 8 145 
Law go\ <‘i*niiig interest payments, $ 154 
Liniitat ions, § 192 
Ixiyalty of claimant, § 156 
Measure of compensation, 8 153, n. 9 
Mixed claims commission, 8 148 
Authority, 8 162, p 368 

Money paid under mistake, through fraud or in 
violation of law, 8 134 
Nature and grounds, § 136 
Necessary parties, 8 194, p. 445 
Offenses relating to claims, §§ 168-174, pp. 374-398 
Officers, authority, S 162 
Offsets, 8 165 
Parties, 8 194 

Informer’s action on false claim, 8 174, p 393 
Patents, use or infringement of, 8 144 
Payment, §8 160-167, pp 363-374 
Pecuniary loss, fraudulent claims, 8 174, p. 397 
Penalties and forfeitures, 8 174 
Pensions. § 170 

Pleadings, informer’s action on false claim, 8 174, 
p. 393 

Prematurity of action, 8 192. p. 443 
Presentation, 88 HUM07, pp 363-374 

Action on contractors bond, 8 112, p. 277 
False claim. 8 168. p 377 
Prior disallowance, § 1S9 
Priority of go\eminent as creditor, 8 133 
Prisoner confined in federal penal institution, 
§ 139 

Proceedings on cross-claims, § 187 
Proper parties, 8 194, p. 448 
Railroads, federal control, 8 152; 8 138, p. 360 
Reasonable compensation, 8 153 
Recognition by Congress, 8 22 
Recovery of money paid under mistake, through 
fraud or in violation of law, 88 133, 134 
Release, 8 135 
Relief, 8 143 

Retaining amount due go> eminent, 8 165 
Revenue laws, arising under, § 140 
Revision of accounts, 8 162, p. 366 
Revolutionary War claims, 88 145, 147 
Secrecy statute as applied to patented inventions, 
8 144, p 346 

Serviceman, injury to, 8 139 
Set-off and counterclaim, 88 187, 1S9 
False claims, 8 174, p. 386 
Simple interest, 8 154 

Social acts allowing specified claims, 8 163 

Splitting, doctrine against, 8 160 

Stale claims, 8 161 

State courts, jurisdiction, 8 190 

State laws, 8 187 

Status as creditor, 8 132 

Statutory provisions, 8 137 

Time for presentment and suit, 88 161, 192 

To whom payment made, 8 164 

Tort, founded on, f 139 

Transportation claims, 8 152 


Claims by and against—Continued 
Trust companies, 8 158, p 360 
Unjust conviction of crime, 8 136 
Unsettled contracts, 8 165 

Use of Invention by contractor or subcontractor, 
8 144, p. 346 
Venue, 8 191 

Waiver or extension of time, 8 192, p. 443 
War claims, 8 145 

War contracts, termination and settlement, | 97 
War Minerals Relief Act, 8 162, p. 368 
World War claims, 8 148 

Clam farm, pollution of waters by navy vessels, tort 
liability, 8 118, p. 299, n. 27 
Clerical assistance, officers and employees, reimburse¬ 
ment of expenditures, 8 47 

Clerical positions, officers and employees, appointment, 
8 36 

Clerk’s fees, eosts, actions by or against, 8 209 
Coast and geodetic survey, officers and employees, ex¬ 
tra compensation, 8 46, p. 91 
Coast Guard, 

Buildings, bid for construction, form of accept¬ 
ance, 8 87, n. 79 

Combatant activities, tort liability, § 118 
Commissioned officer, extra compensation, § 46, 
p 91 

Rescue operation, tort liability, 8 118, p 295, n. 73 
Coeoanut oil, tax on processing, appropriations, 8 123, 
p. 304, n. 91 
Coefficient power, 8 5 

Coining of money, fiscal management, 8 125 
Collateral attacks, settlements made and fully con¬ 
summated, 8 104, p. 253 

Collateral securities, bearer of bond, 8 126, p. 323, n. 61 
Collection and custody of funds, 8 121 
Collective invisible body, 8 34 
Collective name of states, 8 1 
Collectors of gold coins, exceptions, 8 125, p. 312 
Collisions between vessels, actions, 8 185, p. 423 
Collusion, subcontracts, contractor’s bond, liability on, 
8 110, p. 267 

Combatant activities. World War claims, 8 148, n. 74 
Comity, congressional committees and courts, 8 26, 
p. 48 

Commerce, powers of President, 8 29 
Commercial airline, governmental immunity for acts, 
§ 66. n. 82 

Commercial business, abandonment of sovereign ca¬ 
pacity on entry into, 8 4 
Commercial paper, party to, 8 127 
Commercial purposes, government owned or con¬ 
trolled corporations, § 66 
Commission contracts, § 90, n. 56 
Commissioners, claims, authority, 8 162 
Commissions, 

Actions by or against, 8 178, p. 417 
Appointment of officers, 8 35 
Atomic Energy Commission, generally, ante 
Civil Service Commission, generally, ante 
Employees, terms, qualifications and conditions 
of employment, 8 36 

Informations, securing by Congress, 8 26 
Maritime Commission, generally, post 
Real estate brokers, compensation, 8 93, p. 184 
Committees, information, securing by Congress, f 26 
Commodities, power to fix prices, 8 5 
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Commodity Credit Corporation, 

Government owned or controlled corporations, 
§ 70, p. 140 

Immunities, 8 66, n. 81 
Common defense, power to provide for, 1122 
Common disaster, husband and wife, bonds, | 126, 
p. 325, n. 85 

Common law prerogatives, 8 4 

Communications of public officers, evidence, 8 202. 

Communism, 

Attorney general, power to determine, list and 
publicize organizations as communistic, 8 32 
Congressional investigations, 8 20, p. 51 
Qualifications of congressional members, 8 H 
Community property, bonds in name of husband and 
wife as joint tenants, 8 126, pp. 327, 328 
Compact with state, exclusive police jurisdiction, 8 7 
Comparative negligence, tort liability, 8 117 
Compensation, 

Congressional members, 8 17 
Criminal responsibility, 8 20 
Contracts, determination, 8 98, p. 217 
Informal contract, actions on, 8 101, p. 236 
Officers and employees, post 
Patent infringement, claims, 8 144 
War contracts, termination and settlement, 8 97, 
p. 204 

Compound interest on claims, 8 154 
Compromise and settlements, 88 135, 165, 167 
Bee, also. 

Claims by and against, generally, ante 
Contracts, generally, post 
Accounts, officers and employees, 8 59 
Contracts, 8 104 

Cost-plus contracts, 8 94, p. 190 
Indian claim by treaty stipulation, 8 143, p 343 
Pleading, action on contractor’s bond, 8 H5 
Power to hold and acquire property by, 8 71 
Rescission or setting aside, 8 104, p. 254 
Time for suit on contractor's bond, 8 113, p. 280 
War contracts, 8 97, p. 204 

Hardship claims, 8101, p. 232 
Comptroller General, 

Advance opinion, effect, 8 38 
Cost-plus-fixed-fee contracts, reimbursable costs, 
determination, 8 98, p. 213, n. 96 
Computation, 

Damages caused by delay, parties, 8 101, p. 242, 
n. 40 

Period of service of officers and employees, 8 44, 
p. 87 

War contracts, termination and settlement, 8 97, 
p. 205 

Concurrent delays of parties, contracts, recovery of 
damages, 8 101, p. 229, n. 81 
Concurrent jurisdiction, reservation over lands, 8 7, 
p. 20, n. 51 

Concurrent reserved jurisdiction over lands purchased, 
8 7, p. 19 

Condemnation. Eminent domain, generally, post 
Conditional grants of property, 8 71 
Conditions, 

Action against government, strict compliance, 
|190 

Actions on contractor's bond, 8 112, p. 274 
Assignment of claims, 8 158, p. 860, n. 89 
Bidder* contracts of sale or lease, 8 7* p. 168 


Conditions—Continued 
Claims, 

Credit against, 8 169 
Recognition, procedure, 8 160 
Congressional investigations, willingness of wit¬ 
nesses to testify, 8 26, p. 52 
Consent to suit, 8 176, p. 405 
Contractor's bond, 88 197, 109 
Contracts, 

Annulment for failure to comply with, 8 100, 

p. 222 

Constructive condition of cooperation, 8 98, 
p. 209 

Interpretation in light of reasonable knowl¬ 
edge, 8 91, p. 179 

Invitations and specification* 8 37 
Modification, 8 96 
Sale or lease, 8 78 
Conveyance of property, 8 79 
Gold, holding or exporting, 8 125, p. 813 
Limiting jurisdiction, 8 7, p. 19 
Merchandise, contracts, arbitration, 8 98, p. 218 
Officers and employees, employment, 8 36 
Pleadings, actions by or against, 8 198 
Representation of claimant by attorney* 8 197 
Sale or lease of property, 8 77 
Tort liability, 8 118 

Unforeseen or changed, contractors, recovery of 
extra costs and expenses, 8 94, p. 194 
Use of funds appropriated, 8 123, p. 307 
Withdrawal of consent to actions by or against, 
8 182 

Conditions precedent. 

Actions on contractor’s bond, 8 112, p. 276 
Assumption of jurisdiction, 8 7, p. 23 
Claims, allowance, 8 160 
Pleadings in actions by or against, 8 198 
Rights of action, 8 184 

Confidential information, executive departments, rules 
and regulations, 8 31, n. 24 

Confidential relationship, bond* provisions for sur¬ 
vivorship, 8 126, p. 327 

Confiscation of property during war, claims, 8 145 
Conflict of laws, contract for sale of materials to sub¬ 
contractor for construction project, enforcement, 
8 102, p. 243, n. 50 
Congress, 88 9-26 

Absolute immunity of members from liability for 
damage done by acts or speech, 8 18, n. 47 
Advice of counsel, prosecution for contempt, 8 26, 
p. 57 

Appointment, 

Officers and employee* 8 24 

President with advice and consent of 
Senate, 8 35 
Senators, 88 H. 15 

Apportionment of representative* 8 12 
Appropriations, generally, ante 
Arrest, privileges and immunities of member* 
8 18 

Bonds, power to Issue, 8126 
Candidate* nomination, regulation by state, 8 14 
Certificates of election. House of Representative* 
8 16 

Claims, recognition, 88 22,163 
Coining of money, power, 8129 
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Congress—Continued 

Compensation of members, 117 
Government contract, 8 20 
Consent to resumption of jurisdiction by state, 
« 7, p. 23 

Contempt, past or consummated, punishment, § 19 

Contracts, interested member, | 20; 5 86, n. 18 

Control of public opinion, { 22 

Corporations, power to create, S 65 

Corrupt practices, S 14 

Criminal responsibility of members, f 20 

Discretion, 

Appropriations for general or national pur¬ 
poses, S 123, p. 305 

Conditions on use of funds appropriated, 
S 123, p. 307 

Express powers, effecting, 8 22 
General welfare, particular and general, § 22 
Subject matter of congressional investiga¬ 
tions, $ 26, p. 48 

Division of state into congressional districts, | 13 
Election of members, 88 10,11,13,16 
Executive agencies, employment, § 25 
Expenditures of candidates, limiting, 8 14 
Expulsion of members, § 19 

Fair representation between districts determina¬ 
tion, § 16 

Federal officers, 8 10 
Fiscal management, 8 120 
General welfare, legislative power, 8 22 
Immunity of members, 8 18 
Impeachment power, 8 62 

House of Representatives, investigations and 
inquiries in aid, 8 26, p. 50 
Inferior officer, power to appoint, granting, 8 35 
Intent government owned or controlled corpora¬ 
tions be immune from suit, 8 68 
Investigations, 8 26 

Admissibility of evidence, prosecutions for 
contempt of Congress, 8 26, p. 60 
Communism and Communist Party, 8 26, p. 51 
Compelling attendance of witnesses, 8 26, 
pp. 47, 52 

Defenses in proceedings for contempt, 8 26, 
p 56 

Disloyalty, 8 26, p 50 
Election validity, 8 16 
Espionage, 8 26, p. 50 

Evidence, prosecutions for contempt of Con¬ 
gress, 8 26, p. 58 
Lobbying, 8 26, p. 50 

Motive of Congress or its committee, author¬ 
ity of court to scrutinize, 8 26, p. 60, n. 24 
Offenses, power to punish, 8 26, p. 54 
Organization, 8 26, p. 45 
Pertinency of questions, prosecution for con¬ 
tempt of Congress, 8 26, pp. 45, 59 
Private affairs, inquiry into, 8 26, p. 50 
Production of evidence, compelling, 8 26, p. 47 
Resolution, form, 8 26, p. 45 
Sedition, 8 26, p. 50 

Sentence, prosecutions for contempt of Con¬ 
gress, 8 26, p. 58 
Subjects of inquiry, 8 26, p. 48 
Time offense for refusal to answer question 
occurs, 8 28, p. 56 
Witnesses, post 


Congress—Continued 

Judicial tribunal, action as in determining re¬ 
turns, election and qualification of members, 
8 16 

Jurisdiction of court to entertain action on claims 
by or against, 8 190 

Jurisdiction to determine right to Senate seat, 
8 16 

Leases, power to acquire property by, 8 73 
Legislative employment of executive agencies, 8 25 
Legislative powers, 8 22 
Liens, impairing standing, 8 132 
Low cost housing, declaration of public use, 8 70, 
n. 54 

Members, 8 10 

National currency, establishment, regulation and 
control, 8 125 
Nomination of members. 

Petition, 8 14, n. 80 
Popular vote, 8 14, n. 78 
Oath of office, 8 10 

Official neglect of constituents, liability, 8 18 
Political contributions, 8 20 
Power to provide for payment of debts, 8 136 
Primary elections and corrupt practices, 8 14 
Privileges and immunities of members, §§ 18, 22 
Procedure, contesting election of member, 8 16 
Proceedings, rules, establishment, 8 23 
Public opinion, control, 8 22 
Public property, disposition, 8 75 
Puerto Rico lands, forfeiture of royal lease, 8 71 
Punishment for contempt, 8818,26 
Qualification of members, 88 11. 16 
Quorum, rules of proceedings in determining, 
8 23 

Recognition of claims, 8 22 

Representations as to probable future action, 8 85, 

p. 161 

Rules of proceedings, 8 23 

Select committee of House of Representatives, 
8 26, p. 45 

Sergeant at arms of Senate, appointment of dep¬ 
uties, 8 24 
Sessions, 8 21 

Sole judge of elections, returns and qualifications 
of members, 8 16 
Temporary appointments, 8 15 
Conscience of nation, recognition of claims by Con¬ 
gress, 8 22 
Consent, 

Contracts, rescission or suspension, 8 97 
Subcontracts, to, 8 106 
Suit legislation, 88 176,190 
Tort actions, 8 117 
Conspiracy, 

False claims, 8168, p. 375, n. 75 
Bidding, damages, 8174, p. 390 
Constitutional privileges, witness at congressional 
hearing, 8 26, p. 53 

Constitutional questions, indispensable parties, 8 174, 
p. 447 

Construction and operation. 

Appropriations, f 123, p. 306 
Contracts and conveyances of property to federal 
government, 8 71, p. 148 
Pleadings, action on contractor^ bond, 1115 
Release, { 104, p. 253 
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Construction and operation—Continued 
Statutes, 

Ceding jurisdiction or consenting to acquisi¬ 
tion of property, § 7, p. 21 
Contractor's bond, requiring, § 109 
Right to suit, granting, g 137 
Constructive condition of cooperation between con¬ 
tract parties, g 98, p. 209 

Constructive delivery, bond purchased in name of 
purchaser and alternative payee, § 126, p 323 
Constructive trusts, savings bonds, frauds, § 126, 
p. 322 

Consulate buildings, territorial jurisdiction, § 3 
Contemporaneous construction of contract, circum¬ 
stances, § 91, p. 179, n. 16 

Contempt proceedings, execution and enforcement of 
judgment, § 207 

Contingent fee contracts, § 90, n. 54 
Contingent fee paid for securing contract, deduction 
from contractor’s compensation, § 93, p. 185, n. 86 
Contract Settlement Act, 

Actions on, jurisdiction, g 101, p. 235 
Attorney fees, allowance on recovery under, § 101, 
p. 242 

Defective or informal contracts, § 101, p. 234 
Overpayment under war contract, rights and rem¬ 
edies of government, § 103, p. 248, n. 13 
Reimbursement of expenses, g 97, p. 206, n. 8 
Subcontractors, § 102, pp 244, 246 
Suit under against Reconstruction Finance Com¬ 
pany, essence, § 69, n. 29 
Contractors, 

Abandonment of contract, g 100 
Actions, ante 

Agreements with subcontractors, cost-plus con¬ 
tracts, § 94, p. 189 

Amount of recovery for extra costs and expenses, 
§ 94, p. 197 

Assignment of claims, gg 158, 159 
Bonds, §§ 107-116, pp. 255-287 
Actions, ante 

Additional cost of superintendents, § 108 

Assignment of claim, § 109, p. 265 

Bankruptcy, § 108, n. 37 

Consideration, § 109, p. 261 

Estoppel, § 110, p. 269 

Injuries to person or property, g 108 

Labor and materials furnished, $ HO, p. 269 

Laborers, protection, § 109 

Liability of reinsurer, § 110, p. 269 

Loss before execution, g 108 

Materialmen, protection, § 109 

Moneys advanced, g 108 

Overtime pay, liability for, g 109, p. 265 

Release, g 110, p. 269 

Scope and extent of liability, g 108 

Sureties, generally, post 

Waiver, g 110, p. 269 

Buildings, change of location, compensation, g 94, 
p. 187, n. 5 

Changed conditions, extra costs and expenses, 
g 94, p. 194 

Compensation, terms of contract, g 93 
Contract price, recovery, g 101, p. 226 
Cost-plus contracts. Contracts, post 
Cost-plus-fixed-fee contractors, agents, g 34 


Contractors—Continued 

Costs due to war or fair competition codes, g 94, 
p. 190 

Damages, post 

Davis-Bacon Act, extra labor costs, g 94, p. 195 
Deductions and offsets from compensation, g 93, 
p. 185 

Denial of extra compensation, g 94, p. 190 
Determination of compensation by officer, g 93. 
p 185 

Extra work or expenses, g 94, p. 186 

Method of obtaining, compensation for, g 94, 
p. 196 

Failure to pursue contractual remedies, g 101, 
p. 227 

Independent contractors, generally, post 

Liability to third persons, g 105 

Method of obtaining extra compensation, g 94, 

p. 196 

Notice of provision limiting government officers' 
powers, § 88 

Offsets from compensation, g 93, p. 185 
Recovery of damages for delay, g 101, p. 228 
Reimbursement, § 93 

Extra work or expenses, g 94, p. 186 
Unforeseen or changed conditions, g 94, p 194 
Remedies of government, g 103 
Statutory prohibition against Increase in compen¬ 
sation, g 94, p 189 
Subcontractors, generally, post 
Sureties, generally, post 

Termination of contract for nonperformance, g 100 
Third persons, liability to, g 105 
Time of payment of compensation, g 93, p. 185 
Unauthorized deductions, recovery, g 101, p. 226 
Use of invention by, compensation, g 144, p. 346 
Violations of eight-hour law, criminal liability, 
g 61, p. 108 

Wage adjustment board, recovery of extra costs, 
g 94, p. 195 

War contract hardship claims, recovery on, g 101, 
p. 231 

Contracts, gg 81-106, pp. 156-255 
See, also, 

Agreements, generally, ante 
Bids, generally, ante 
Contractors, generally, ante 
Abandonment, g 100 
Acceptance, g 85, p. 160 
Accord and satisfaction, g 104 
Actions, ante 
Advance payments, g 104 
Agents, ante 

Amount awarded on settlement under cancelled 
contract, credit, g 104 

Amounts and quantities of articles, g 91, p. 178 
Annulment on transfer or assignment, g 95, p. 199 
Anticipatory repudiation, withdrawal, g 78, p. 154 
Appropriation or provision for payment as pre¬ 
requisite to validity, g 88 
Approval, 

Settlement, g 104, p. 254 
Superior officer, g 86, p. 162 
Arbitration, g 98, p. 218 
Army officers, powers, g 83 
Assignment, generally, ante 
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Contracts—Continued 

Association with another In performance, f 95, 

p. 200 

Authority of boards or officers to bind Govern¬ 
ment, 8 82 

Bias, determination by officer or arbitrator, 8 98, 
p. 219, n. 34 

Boards, authority to bind Government, 8 82 
Breach of contract, 8 99 

Consideration for supplemental contract, 8 85, 
p. 162 

Bights and remedies of contractor, 8 191, 
p. 225 

Settlement of claims, 8 102, p. 366 
Buildings, designed for, 8 87 
Cancellation, 88 97, 99 
Capacity to contract, 8 81 
Certification of payment, 8 98, p. 215 
Change order, 8 98, p. 214, n. 3 
Chief of engineers, powers and duties, 8 83 
Claims founded on, 8 138 
Compensation of contractor, 8 93 
Completion after termination. 8 100, p. 223 
Compromise and settlements, generally, ante 
Conditions, ante 
Congressional members, 8 20 
Consideration, 8 85, p. 162 
Construction and operation, 8 91 
Contingent fee contracts, 8 90, n. 54 
Cooperation of parties, 8 98, p 209 
Cost of completion of abandoned contract, charge, 
8 100, p. 223 

Cost-plus contracts, 8 85, p 161; 8 92 

Bonus for advanced deliveries, 8 94, p. 190 
Correctness of claim for reimbursement con¬ 
ceded, procedural effect, § 101, p. 227, 
n 20 

Modification, § 96, n 39 
Reimbursement, claims, 8 92 
Bights and remedies of government, § 193, 
p. 248 

Criminal responsibility of congressional members 
to receive compensation for procuring, 8 20 
Damages, post 

Decision of government officer or agent, 8 98, 

pp. 211, 212 

Default, 8 103, p. 250 ; 8198 

War contracts, termination and settlement, 
8 97, p. 205 

Defective or informal contracts, 8 101, p. 234 
Correction, time, 8 98, p. 208 
Bights and remedies of go\ eminent, 8 193, 
p. 248 
Deiay, post 

Difference between drawings and specifications, 
§ 91. p. 180 
Disputes, post 

Documents, cost-plus contracts, 8 92 
Drawings, 8 91, p. 179 
Duress, post 
Execution, manner, 8 86 

Executive officers, power to hind Government, 8 82 

Fair dealing by agents, 8 82 

Fleet corporation, | 70, p. 136 

Form, 8 85 

Fraud, post 

Good faith, post 


Contracts—Continued 

Government owned or controlled corporations, 
8 96 

Ground for judicial review, f 98, p. 218 
Illegal contracts, 8 90 
Implied contracts, 8 89 

Patented invention, use, 8 144, p. 345 
Power to enter into, 8 81 
Unreasonable delay, rights and remedies of 
contractor, 8 101, p. 230, n. 32 
Individual interest of officer, 8 84 
Inspection and rejection, 8 98, p. 208 
Interest on claims, 8 154 
Internal Revenue Commissioner, powers, 8 83 
Interpretation as not question of fact, 8 91, p. 179 
Judicial review, grounds, 8 98, p. 218 
Laborers, rights and remedies, 8 102 
Law governing construction, 8 91, p 179 
Materialmen, generally, post 
Misrepresentation, post 
Mistake, post 
Modification, 8 96 
Mutuality, 8 85 
Necessity of writing, 8 86 
Nonperformance, termination for, 8 100 
Non-property rights of Government in goods 
transported, 8 81 
Notice, post 
Offer, 8 85, p 161 
Officers and employees, post 
0{>eration, 8 91 

Option contracts, interest on claims, 8 154, n. 17 
Order for goods in compliance with by delivery, 
§ 85, p 161 

Parol contracts, recovery on, 8 86 
Particular boards or officers, 5 83 
Payment, 8 194; 8 178, p. 415, n. 61 
Performance, 8 98 

Presumption of assumption of obligations, | 85 
Price, 

Ambiguity as to, 8 91, p. 177, n. 87 
Consent of parties to modification, 8 96 
Implied contract from inquiry, § 89 
Recovery, 8 191, p. 226 
Subsequent determination, 8 85, p. 161 
Sureties, right to interpose to prevent misap¬ 
plication, 8 111 

Privity, contractor’s bond, 8 109 
Profits, 8 92 

Recovery, 8 101, p. 241 

Wrongfully cancelled, measure of damages, 
8 101, p. 242, n. 42 
Progress payments, 8 194 
Property, sale or lease, § 78 
Proposal or bids, 8 87 

Provision requiring payment In gold, enforce¬ 
ability, 8 125, p. 313 
Public exigencies, 8 87 
Public policy, against, 8 90 
Public vessels, actions, 8 185, p. 427 
Quantities of'articles, 8 91, p. 178 
Quantum meruit, recovery under, 8 86 
Questions or matters subject to determination by 
officer or arbitrator, $ 98, p. 216 
Records, cost-plus contracts, § 92 
Recovery on war contract claims, | 101, p. 231 
Reformation, f 101, p. 226 
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Contr act* Continued 

Reimbursement, rights and remedies of govern¬ 
ment, | 103, p. 248 
Rejection, f 08, p. 208 
Release, 8 104 

Reletting abandoned contract, § 100 
Remedies, 

Contractor, | 101 
Government, 1103 

Renewal as recognition of existence of original 
contract, { 91, p. 179 

Rescission, f 78, p. 154; $ 97; 8 104, p. 254 
Reversal of ruling on matters pertaining to per¬ 
formance, | 98, p. 215 
Sale of property, construction, § 71 
Savings bonds, § 126, p. 316 
Secretary of the Navy, settlement of accounts, 8 83 
Secretary of the Treasury, passengers’ baggage, 
removal and examination, § 83 
Secretary of War, post 

Settled and unsettled, claims, retaining amount 
due government, 8 155 
Settlement, 8 104 
Shipping board, powers, 8 83 
Special agent, warranties by, 8 82 
Specifications, 8 91. P- 179 
Standard form, 8 91, p. 180 
Strict compliance, 8 91, p. 179 
Sufficiency, 8 85 

Performance, 8 98, p 207 
Superior officer, approval by, 8 85 
Supervising architect of treasury, powers, 8 83 
Surplus war property, disposition, 8 78, p. 154 
Suspension, 8 97 

Tender of performance, 8 98, p. 207 
Termination, acts constituting, 8 97, p. 203 ; 8 99 
War contracts, 8 97, p. 204 
Time, post 

Tort liability, 8 U8> P- 300 

Trade practices, recognized, 8 91, p. 178 

Transfer, 8 95 

Ultra vires, 8 90, n. 53 

Unauthorized deductions, recovery, 8 101, p. 226 
Validity, 8 85 

Vocational training board, powers, 8 83 
Waiver, post 

War contracts, generally, post 
War Industries Board, powers, 8 83 
Writing, necessity, 8 86 

Contributions for political puiposes, criminal liability, 
8 61, p. 107 
Control, 

Property constructed in preparation for war, 8 71 
Public property and places, 8 74 
Conversion of money, officers and employees, criminal 
liability, 8 61 

Conversion of property of another, 8 71 
Converted bonds, title, 8 126, p. 323 
Conveyances to federal government, 8 71 
Cooperation of contract parties, 8 98, p. 209 
Cooperative associations, government sponsored, leases 
to, 8 78 

Co-owners and beneficiaries of bonds, surviving, rights, 
8 126, p. 325 

Copyrights, consent to suit, 8 176, p. 405 
Corporate residence, 8 2, n. 2Q 


Corporate structure, transfer of claim la conjunction 
with change, operation of law, f 158* pi 859 
Corporations, 

See, also. Government owned or controlled 
corporations, generally, post 
Agricultural Credit Corporation, fraud of agent, 
8 127, p. 328, n. 17 

Commodity Credit Corporation, | 70, p. 140 
Immunities, f 66, n. 81 
False claims, 

Liability, 8 174, p. 386 
Who may commit offense, 8 168, p. 378 
Federal Crop Insurance Corporation, 8 70 
Federal Deposit Insurance Corporation, f 70, 
p. 133 

Federal Farm Loan Board, 8 70, p. 140 
Federal Housing Administration, actions by or 
against, 8 70 

Federal Land Bank Commissioner, 8 70, p. 140 
Federal Maritime Board, 8 70, p. 134 
Fleet Corporation, generally, post 
Government owned or controlled corporations, 
generally, post 

Home Owners’ Loan Corporation, generally, post 
Inland Waterways Corporation, creation, powers 
and duties, 8 70, p. 139 

Public Housing Administration, creation, rules 
and principles, 8 70 

Reconstruction Finance Corporation, generally, 
post 

Regional Agricultural Credit Corporation, general¬ 
ly, post 

Rural Electrification Administration, creation, 
powers and duties, 8 70, p. 139 
State, instrumentalities of federal government, 
8 34 

United States Housing Authority, actions by or 
against, 8 70 

War Shipping Administration, 8 70, p. 134 
Wholly owned, authority to sue in name of gov¬ 
ernment, 8 193 

Corrupt or improper influence, contracts, avoidance, 
8 85, p. 163 

Corrupt practices, presidential electors, regulation. 
8 28 
Costs, 

Action on contractor’s bond, | 116 
Actions by or against, 8 209 
Contractors, amount of recovery for extra costs 
and expenses, 8 94, p. 198 
False claims, penalties and forfeitures, 8 147, 
p. 390, n. 2 

Informer's action on false claim, 8 174, p. 396 
Government owned or controlled corporations, ac¬ 
tions by or against, 8 69 

Counterclaim. Set-off and counterclaim, generally, 
post 

Counterfeited documents, claims, 8 170 

Coupon Liberty Bonds, negotiability, 8 126, p. 321 

Court buildings, exclusive jurisdiction, 8 7, p. 17 

Court equipment, title to property, 8 71, n. 74 

Court of claims, interest, award, 8 154 

Courts, 

Congressional members, power to practice as at¬ 
torneys before, 8 20 
Discretion, post 
State courts, generally, post 
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Courts martial. 

Actions by or against, 1178, p. 411, n. 40 
Criminal responsibility of congressional members, 
( 20 

Unjust conviction, claims, 4 130, n. 16 
Covenants of lease, rights and liabilities of parties 
determined by, § 73 
Credit, 

Contractors, amount of recovery for extra costs 
and expenses, 4 04, p. 198 
Officers and employees, post 
Creditors, 

Assignees for benefit of, claims, operation of law, 
4 158, p. 359 

Fleet Corporation, claims against, § 70, p. 137 
Home Owners* Loan Corporation, rights and obli¬ 
gations, 4 70, p. 128 

Judgment and amount of recovery, action on con¬ 
tractor's bond, § 116 
Notice, 4 112, p. 278 
Pleading, 4 115 

Priority of government as, 4 133 
Rights of action as, 4 133, n. 98 
Status as, claims, 4 132 

Subcontractor, liability of contractor on bond, 
4 110, p. 267, n. 54 

Crimes, 

Congressional investigations, 4 26, p. 50 
False claims, 4 138, p. 375 
Unjust conviction claims, 4 136 
Criminal laws of state, adoption, 4 7, p. 25* 

Criminal liabilities of officers and employees, 4 00 
Criminal offense. 

Officers and employees, discharge under civil serv¬ 
ice regulation, 4 63 

Privileges and immunities of congressional mem¬ 
bers, 4 18 

Criminal process, reservations limiting jurisdiction, 
§ 7, p. 20 

Criminal prosecutions, claims, 4 173 
Criminal responsibility of congressional members, § 20 
Cross-claims justiciable only in courts designated by 
consent of legislation, 4 190 
Custodian of money in hands of fiscal or disbursing 
officer, exemption from claims of, 4 121 
Customhouses, exclusive jurisdiction, 4 7, p. 17 
Customs duty, collection, tort liability, 4 118, p 300 
Customs inspector, extortion and oppression, criminal 
liability, 4 61, p. 106 
Damages, 

Actions by or against, 4 210 

Claim by or against government, 44 132, 136 

Claims founded on tort, 4 139 

Contractors, 

Bond, liability of surety, 4 108 
Compensation, deductions from, 4 93, p. 185 
Delay, rights and remedies of government, 
4 103, p. 250 

Liability to third persons, 4 105 
Contracts, 

Amount recoverable, 4 101, p. 240 

Breach of contract, 4 78, p. 153; 4 99 

Burden of proof, 4 101, p. 237 

Decision .of government officer or agent, 4 98, 

p. 211 

Measure, 4 101, p. 242 
91C. J.S.—74 


Damages—Continued 
Contracts—Continued 

Misrepresentation, rights and remedies of 
contractor, 4 101, p. 226 
Nominal damages, 4 101, p. 241 
Prima facie case, 4 100, p. 223, n. 77 
Remote damages, 4 101, p. 241 
Rescission or suspension, 4 97 
Rights and remedies of, 

Contractor, 4 101 
Government, 4 103 
Speculative damages, 4 101, p. 241 
False claims, penalties and forfeitures, 4 174, 
p. 389 

Government owned or controlled corporations, lia¬ 
bility for torts, 4 66 

Liquidated damages, contracts of sale or lease, 
4 78, p. 154 

Officers and employees, liability to citizens, 4 51 
Pleading, action on contractor’s bond, 4 H5 
Public vessels, actions, 4 185, p. 425 
Sureties, payment and set-off, 4 111, p. 273 
Tort actions, 4 118 
Unliquidated damages. 

Authority to settle and pay, 4 162, p. 966 
Claim by way of set-off, 4 189 
War contracts, termination and settlement, 4 87, 
p. 204 

Dangerous activities, acquiescence in, claims founded 
on tort, 4 139 

Davis-Bacon Act, contractors, extra labor costs, re¬ 
covery, 4 94, p. 195 

De facto officers, compensation, 4 44. p 83 
De facto sovereignty, tort liability, 4 118 
De jure sovereignty, tort liability, 4 118 
D€*ath, 

Co-owners and beneficiaries of bonds, survivors, 
rights, 4 126, p. 325 
Law governing, 4 194, n. 19 
Public vessels, actions, 4 185, p 426 
Torts, administrative adjustment, 4 117 
Wrongful death actions, construction of federal 
statute adopting state laws, 4 7, p. 25, n. 90 
Death on High Seas Act, statute of limitations, 4 182, 
p. 441, n 86 

Debates, privileges and immunities of congressional 
members, § 18 

Debtors, Home Owners’ Loan Corporation, rights and 
obligations, 4 70, p. 128 
Debts, 

Collateral, acquisition of property in course of 
foreclosing, 4 71 
Fleet Corporation, § 70, p. 136 
Officers and employees, application of compensa¬ 
tion to, 4 49 
Power to pay, 4 122 

Reconstruction Finance Corporation, owing to, 
§ 70, p. 132, n. 49 

Savings bonds, pledge or assignment in payment 
of, § 126, p. 321 

Decedent’s estates, to whom payment for claim madet 
4 164 
Deceit, 

False claims, penalties and forfeitures* { 174* 
p. 388 

Rights of action, 4 183 
Tort liability, 4 US, p. 300 
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Deception, false claims, necessity, f 168, p. 376 
Decision of specific officer or arbitrator as to contract 
provisions, § 96, p. 212 

Declaratory Judgment Act, rights of action, § 184 
Declaratory judgments. 

Actions by or against, $ 204, n 10; g 206, n. 10 
Waiver of tort immunity, $ 114 
Deductions, 

Contractor’s compensation, { 93, p. 185 
Contracts, 4 101, p. 226; § 103 
Officers and employees. 

Civil service requirements, § 36 
Compensation, §§ 45, 49 

Defense contracts. First War Powers Act, modifica¬ 
tion, authorizing, § 101, p. 234 
Defense Supplies Corporation, government owned or 
controlled corporations, successor, failure to sub¬ 
stitute in action, { 69, n. 33 
Defenses, §§ 186, 187 

Claims by and against government, § 186 
Contempt of Congress, § 26, p. 56 
Contractor’s bond, actions on, § 112, p. 276; § 109, 
n. 66 

Contracts, § 101, p 235 

Exhaustion of appropriation for work, § 101, 
p. 225 

Government owned or controlled corporations, § 69 
Individuals, claims by and against, § 188 
Pleading, § 115 

Promissory note, action on, limitations, § 127, 
p. 329 

Prosecution for contempt of Congress, burden of 
establishing, § 26, p. 58 
Definition, § 1 

Deisel oil, claims, contractor’s bond, 8 109, p. 265 
Delay, 

Action on negotiable instrument, forgery, 8 127, 
p. 330 

Claims, time for presentment, § 161 
Contractors, 8 04, pp. 186, 189 
Contracts, 

Damages, 8 101, p. 228 

Bights and remedies of government, § 103, 
p. 248 

Termination for, 8 100, p. 222 
Time of performance, 8 08, p. 209 
Delegated powers. Powers, post 
Delivery, 

Bond purchased in names of purchaser and al¬ 
ternative payee, 8 126, p. 323 
Bonus for advance delivery, cost-plus contracts, 
8 04, p. 190 

Contracts, termination for nonperformance, 8 400, 

p. 222 

Negotiable bonds, 8 426, p. 323 
Demoted employees, compensation, 8 44, p. 83 
Demurrage, weight and sufficiency of evidence, 8 203 
Demurrage charges. 

Claims, contractor’s bond, 8 409, p. 264, n. 29 
Contractors, recovery of extra costs and expenses, 
8 94, p. 193, n. 55 

Dent Act, claims under, 8 174, p. 388, n. 76 
Department, criminal responsibility of congressional 
members to receive compensation for services 
rendered before, 8 20 

Department of Commerce, Bureau of Standards, sub¬ 
division, 8 33 


Deposit slips, safe keeping, bonds, unauthorized re¬ 
moval from safe deposit box, title, 8 426, p. 323, 
n. 57 

Destruction of property during war, claims, 8 445 
Determination as to election of congressional mem¬ 
bers, 8 16 

Devise, power to hold and acquire property by, 8 74 
Devisees, assignment of claims, operation of law, 8 458, 
p. 359 

Devolution of property, savings bonds, 8 426, p. 322 
Diligence, 

Contracts, 8 400 

Officers and employees. Disbursing Officers’ Act, 
§58 

Direct tax claims, § 145 
Disabilities of officers, 8 42 

Disability, officers and employees, retirement for, 8 44. 

p. 88 

Disability benefits under Tort Claims Act, damages, 
§ 210, n. 82 

Disallowance of claims, effect, 8 10® 

Disbursement of funds, § 122 
Disbursing officer, criminal liability, 8 60 
Disbursing Officers’ Act, public funds, custody and 
care, § 58 
Discovery, 

Jurisdiction over property, 8 6 
Power to hold and acquire property by, 8 71 
Discretion, 

Administrative officers. First War Powers Act. 

modification of defense contracts, § 101, p 234 
Army officers, contracts, procuring, 8 83 
Congress, ante 

Contracting officer, advanced payments, § 104 
Contractor, mi reasonable exercise of power, rights 
and remedies, § 101, p. 225 
Contracts, public exigencies, § 87 
Court, 

Certificate of innocence, issuance for unjust 
conviction of crime, 8 136 
Contracts, interest, rights and remedies of 
government, 8 103, p. 252 
Recovery of costs, 8 209 

Department heads, settlement of officers’ accounts, 
rules and regulations, 8 59 
Executive department heads. 

Powers and duties, § 32 
Buies and regulations, enforcement, 8 31 
Exercise of powers, § 5, n. 82 
President, appointing power, 8 35 
Presidential and vice-presidential electors in ex¬ 
ercise of judgment, 8 28, n. 58 
State legislature in creation of congressional dis¬ 
tricts, § 13 

States in formulation of system for election of 
congressional members, 8 14 
Discretionary function, performance, tort liability, 
8 118 

Discrimination, 

Contracts, bidders, between, 8 87 
Dismissal, employee in classified civil service with¬ 
out trial for disloyalty, 8 62, n. 4 
Dishonorable conduct, criminal liability of officers, 8 60 
Disloyal, attorney general, power to determine, list 
and publicize groups or organizations as, 8 32 
Disloyalty, congressional investigations, 8 26, p. 50 
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Dismissal, 

Counterclaim to which government had not con¬ 
sented to he sued, 8 189 
Unjust conviction of crime, claims, f 136 
War contract hardship claims, actions, f 101, 
p. 236, n. 96 

Disorderly behavior of congressional members, punish¬ 
ment, § 19 

Disparities in congressional districts, 8 13 
Disposition, 

Funds, fiscal management, 8 121 
Public property, 8 75 
Disputes, contracts. 

Arbitration, 8 98, p. 218 

Decision of specific officer or arbitrator, 8 98, 

p. 212 

Determination of, § 86 

Officer or arbitrator, questions or matters subject 
to determination, § 98, p 216 
Rising under, authority of officer to settle, § 91, 
p ISO 

Sett lenient, determination, § 98, p. 216 
District attorney, necessity of appearance for gov¬ 
ernment, 8 197 
District of Columbia, 

Notary as officer of government, compensation, 
§ 46, p. 90 

Officers and employees of, § 34 
Division of state into congressional districts, § 13 
Docket fee, actions by or against, § 116; $ 209, n 71 
Dockyards, jurisdiction over projierty acquired for, § 7 
Documents, 

Cost-plus contracts, § 92 

Failure of witness to produce, prosecution for 
contempt of Congress, § 26, p 57 
False claims, § 168, p. 373 
Fraudulent, fraud on go\ eminent. § 131 
Production at congressional lmestigations, pun¬ 
ishment for refusal, § 26, p. 54 
Domicile, 

Officers and employees, civil service requirements 
8 36 

Sovereignty, § 2, n. 21 

Donation, real estate, exclusive jurisdiction, § 7, p 18 
Donee beneficiaries of promise made in main contract, 
§ 102, p 245 

Dormitory for war workers, duty to inspect, § 74 
Double jeopardy, false claims, penalties and for¬ 
feitures, 8 174, p 387 

Doubts, contracts, construction, manner of resolwng, 
8 98, p 219, n. 33 

Drawings, contracts, purposes, $ 91, p. 179 

Due care, tort liability, 8 H8 

Duress, 

Administrative appeal procedure, § 98, p 215, n 3 
Agents, liability, 8 91 

Bonds, provisions for survivorship, § 126, p 327 
Contracts, 

Avoidance for, 8 85 
Modification, 8 96 

Waiver of right of rescission, § 97, p 204 

Duties, 

Apportioning representatives amoug se\eral 
states, 8 12 

Executive department heads, 8 32 
Officers, 8 41 
President, 8 29 


Duties—Continued 

Surety to furnish information as to responsibility 
on contractor’s bond, 8 108 
Tenant under lease, 8 73 

Economic distress, appropriations, | 123, p. 304, n. 94 
Ejectment, 

Actions by or against, 8 178, p. 414, n. 53 
Mineral lease from government, necessary par¬ 
ties, 8 194, p. 447, n. 31 

Ejusdem generis doctrine, exemptions, 8 20, n. 85 
Election between action and counterclaim, claims, 
§ 187 
Elections, 

Absentee voting. 

Congressional elections, § 11, n. 27 
Presidential elections, § 28 
Ballot, right to have counted at primary election, 
§ 14 

Congressional members, determination, §§ 11, 16 
Corrupt practices, $ 14 

Division of state Into congressional districts, 
submission to referendum, 8 13 
Judicial investigation, § 16 
Nomination of candidates for Congress, § 14 
Power of Senate to secure information necessary 
in judging, § 16 
President, § 28 

Primary elections and corrupt practices, § 14 
Special elections to fill vacancies in Congress, 8 15 
Electric plant, loan to county for construction, § 123, 
p. 306, n. 1 

Electric i»ower, production and sale, 8 5 
Electrical work, subcontractors, modification of con¬ 
tract, § 102, p. 244, n. 57 
Embezzlement, officers and employees. 

Action on official bond, § 54 
Criminal liability. § 61 

Emergency Price Control Act, b statute of limitations, 
application, § 192, p 441, n. 86 
Emergency Relief and Construction Act, purpose and 
operation, § 123, p 306, n 2 

Emergency Relief Appropriation Act, purpose and 
operation, § 123, p. 306, n. 3 
Eminent domain. 

Acquisition of real estate, exclusive jurisdiction, 
§ 7. p 18 

Acquisition without state’s consent, jurisdiction, 
§ 7, p. 16, n. 11 

Consent to suit, § 176, p 404, n 70 
Costs, recovery, § 209, n. 50 
Interest on claims, § 154 
Power to acquire property by, § 71, n. 74 
Real estate acquired through, 8 7, p 16, n. 8 
Employees. Officers and employees, generally, post 
Employers’ liability insurance policies, premiums, 
claims, contractor’s bonds, §§ 109, 263 
Endorsement, 

Bonds, forged, 8 126, p. 324 

Negotiable instruments, genuineness, 8 127, p. 329 
Enemy, property confiscated or destroyed during war, 
claims, § 145 

Enforcement of judgment, actions by or against, 8 207 
Equipment, transportation, claims, contractor’s bond, 
§ 109, p. 264 

Equitable adjustment, contractors, latent conditions, 
8 94, p. 194 
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Equitable assignment, claims by or against govern¬ 
ment, 8 132 

Equitable claims, recognition by Congress, S 22 
Equitable liens, 

Labormen and materialmen on contract price, 
8 102, p. 245, n. 75 

Sureties, wages, payment, § 111, p. 274 
Equitable title, contract of sale or lease, S 78, p. 152, 
n. 22 

Equities, transfer of bonds after maturity, 8 126, p. 
324 

Equity, capacity of government to sue, 8 175 

Errors of judgment, tort liability, 8 118 

Errors of law, officers and employees, accounting, 8 41 

Escape clauses, contracts, 8 85, n 67 

Espionage, congressional investigations, 8 26, p. 50 

Estates, savings bonds, nature, 8126, p. 318 

Estoppel, 

See, also. Waiver, generally, post 
Acceptance of less than due on claim, 8 166 
Contractor, denial of rights of government, 8 103, 
p. 247, n. 98 
Contracts, 

Recovery of contract price, rights and reme¬ 
dies of contractor, 8 101, p. 226, n. 11 
Unauthorized representation or act of officer 
or employee, § 82 

Laborer or materialman’s claim against contrac¬ 
tor for performing work or supplying ma¬ 
terials to subcontractor, 8 HO, p 269 
Notice, action on contractor’s bond, § 112. p 278 
Settlements, validity, third persons, § 104, p. 254 
Eviction, termination of lease, 8 78, p. 154 
Evidence, 

Accounts and balance stated and certified as to 
claims, 8 166 

Action on contractor’s bond, 8 H2, p. 278 
Actions by or against, 8 200 
Admissibility, 8 20£ 

Action on contractor’s bond, 8 H2, p. 278 
Contract actions, 8 101, p 236 
False claims, 8 173, p. 383 
Prosecution for contempt of Congress, 8 26. 
pp. 58, 60 

Savings bonds, treasury regulations, 8 126, 
p. 319, n. 10 

Balances stated of claims, 8 166 
Burden of proof, 8 201 

Action on contractor’s bond, 8 112, p. 278 
Bona fide purchaser of lost, stolen or convert¬ 
ed bond, 8126, p. 324 
Certificate of innocence of crime, 8 136 
Contract actions, 8 101, p. 236 

Completion after termination, 8 101, p. 
224 

Unreasonableness of increased cost un¬ 
der relet contract, 8 100, p. 224 
Government owned or controlled corpora¬ 
tions, actions by or against, 8 69 
Informer’s action on false claims, 8 174, p. 
394 

Official bonds, action on, 8 56 
Prosecutions for contempt of Congress, 8 26, 
p. 58 

Weight and sufficiency, 8 203 
Claims, recognition, 8 160 

Contract actions, disability, 8 101, pp. 236, 238, 
239 


Evidence—Continued 

Contractors, extra work or expenses, | 94, p. 189 
Contracts, rights and remedies of government, 
8 103, p. 251 

Criminal prosecutions, false claims, 8 173, p. 382 
Documentary evidence, 8 202 
Executive departments, departmental findings, 
8 31 

False claims, 8173, p. 382 
Findings of government officer, 8 H2, p 279 
Government owned or controlled corporations, ac¬ 
tions by or against, 8 69 

Immaterial and incompetent evidence, 8 173, p. 
383 

Informer’s action on false claim, 8 174, p. 394 
Irrelevant evidence, 8 202 
False claims, 8 173, p. 383 
Judgment roll in court of claims, 8 160 
Knowledge of party, § 201 

Newly discovered evidence, recognition of claim, 
8 163 

Nonproduction of documents, 8 203 
Officers and employees, accounts, 8 59 
Official bonds, action on, 8 56 
Power of Congress to compel production in de¬ 
termining election validity, 8 16 
Presumptions, 8 201 

Acceptance of jurisdiction, 8 7, p 22 
Action on contractor’s bond, 8 112, p. 278 
Authority of officers of federal government, 
8 39 

Congressional investigations, legitimate legis¬ 
lative purpose, 8 26, p 45 
Contracts or obligations, assumption, 8 85 
Government owned or controlled corpora¬ 
tions, actions by or against, 8 69 
Immunity of government owned or controlled 
corporations from suit, 8 68 
Jurisdiction over United States. 8 160, n. 58 
Officers, performance of duty, 8 41 
Pertinency of question, prosecution for con 
tempt of Congress, 8 26, p. 59 
Presidential proclamations, 8 30 
Relinquishment of sovereignty by states, 8 7, 

p. 21 

Special private act referring to particular 
claim, 8 163 

Suspension of person from office by Presi¬ 
dent, reasons, 8 62 
Tort liability, 8 H8 
Prima facie case. 

Contracts, rights and remedies of govern¬ 
ment, 8 103, p. 251, n. 47 
Informer’s action on false claim, 8 174, p. 392 
Prima facie evidence, award by Senate, 8 203 
Production for congressional investigations, com¬ 
pelling, 8 26, p. 47 

Prosecution for contempt of Oongress, 8 26, p. 58 
Reasonable doubt, false claims, 8 173, p. 382 
Reports and communications of public officers, 
8 202 

Subcontractor, modification, 8 162, p. 244, n. 57 
Unjust conviction, claims, 8 136 
Variance, false claims, 8173, p. 383 
Weight and sufficiency, 8 203 

Action on contractor’s bond, 8 112, p. 278 
Prosecution for contempt of Congress, | 26 , 
pp. 58, 60 
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Evidences of indebtedness, 

Fiscal management, 1126 
Interim certificates and receipts, f 128 
Negotiable instruments, § 127 
War savings stamps, § 129 

Ex post facto laws. Passport Act not contravening 
prohibition against, § 33, n. 81 
Exclusive legislation. 

Definition, § 7, p. 15, n. 5 
Extent of exclusivity, 8 7, p. 18 
Exclusive police jurisdiction, compact with state, $ 7, 
p. 19 

Execution of judgment. 

Actions by or against, § 207 
Informer’s action on false claim, | 174, p. 396 
Executive departments or agencies, §§ 31-33 

Attorneys or agents, appearances, rules and reg¬ 
ulations, { 31 

Claims, authority to settle and adjust, { 162, p. 
365 

Employees, investigation of, § 31 
Functions, $ 33 
Heads, 8 32 

Investigation of employees, § 31 
Legislative employment, 8 25 
Multiplicity of actions, prevention, 8 31 
Nature, 8 31 

Particular departments, { 32 
Passports, § 33 

Practicing before, rules and regulations, § 31 
Presidential power exercised through, 88 29, 31 
Rules and regulations, $ 31 

Selection of employees, powers and duties of 
President, 8 29 
Subordinate officers, § 31 
Transfer, § 31 

Treasurer, power to draw money from, § 123, p. 
303 

Executive discretion as to time and place of holding 
elections to fill congressional vacancies, § 15 
Executive officers, claims, recognition by, effect, § 163 
Executive orders. President, generally, post 
Executive powers. Constitution, § 4 
Executors and administrators, payment of claim, to 
whom made, 8 164 
Expenses, 

Borrowing money, fiscal management, 8 120 

Claims, 8 155 

Contractors, 

Compensation, 8 94, p. 186 
Reimbursement, 8 93, p. 184 
Contracts, recovery, 8 101, p 241 
Traveling expenses, 

Officers and employees, reimbursement, 8 47 
Skilled laborers, cost-plus contracts, 8 92 
War contracts, termination and settlement, 8 97, 
p. 205 

Experimental work, contractors, costs, recovery, 8 94, 
p. 192, n. 44 

Explosives, contractor’s bonds, claims, 8 109, p. 262, 
n. 97 

Export of gold and silver, prohibition, 8 125, p. 311 
Express contracts, power to enter into, § 81 
Expressio unius est exclusio alterius, tort claims, 
8 118, p. 296, n. 94 

Extortion, officers and employees, criminal liability, 
i 61, p. 106 


Extra compensation, contractors, method of obtaining, 
8 94, p. 196 
Extra work, 

Contractors, 8 94, p. 186 
Subcontractors, § 102, p. 244 
Extraordinary sessions of Congress, compensation of 
members, 8 17 

Factories, war surplus, power to sell or lease, 8 77 
Factory overhead, war contracts, termination and 
settlement, 8 97, p. 205 

Fact questions, prosecution for contempt of Congress, 
8 26, p. 58 
Facts, 

Nature of false claims, determination, 8 168, p 
377 

Pleadings, actions by or against, 8 198 
Factual material, compelling disclosure by congres¬ 
sional investigation, 8 26 

Fair competition codes, contractors, costs due to, 8 94, 
p. 190 

Fair Labor Standards Act, enforcement, actions by or 
against, 8 178, p 411, n. 40 
False arrests, tort liability, 8 US. p. 299 
False claims. Claims by and against, ante 
False statements. 

Affidavits in connection with sale or possession of 
gold or silver, f 125, p. 315 
Fraud on government, § 131 
Farm Credit Administration, regional attorney, power 
and authority, 8 38, n. 48 

Farm credit agencies, government owned or controlled 
corporations, 8 70, p. 140 
Farm Security Administration, 

Liability for acts of leasing association subject 
to supervision of, 8 66, n. 83 
Right to protect interest in lands purchased by, 
§ 74, n 43 

Farm Tenant Act, real estate, acceptance of offer 
to sell, § 85, p 161, n. 73 
Fault, 

Contracts, recovery of damages for delay, 8 161, 

p. 228 

War Contract Hardship Claims Act, 8 101, p. 231 
Federal Communications Commission, officers and em¬ 
ployees, attorneys, § 36, n. 39 
Federal Control Act, assignment of claims, 8 158, 
p. 360 

Federal control of railroads. 

Claims, 8 158, p. 360 
Transportation claims, 8 152 
Federal Crop Insurance Corporation, 

Crop loss, action against for recovery, 8 69, n. 45 
Government owned or controlled corporations, 
8 70, p. 141 

Federal Deposit Insurance Corporation, government 
owned or controlled corporations, 8 70, p. 133 
Federal elections, general powers of legislation, 8 11 
Federal Emergency Administration of Public Works, 
false claims, 8 168, p. 376 

Federal Emergency Farm Mortgage Act, economic 
distress, appropriations for relief, 8 123, p. 304, 
n. 94 

Federal Farm Loan Board, government owned or con¬ 
trolled corporations, 8 70, p. 140 
Federal Farm Mortgage Corporation, government 
owned or controlled corporations, f 70, p. 140. 
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Federal Home Loan Bank Board, powers and duties, 
8 70, p. 127 

Federal Housing Administration, actions by or against, 
8 70 

Federal Housing Authority, undertaking of federal 
government, 8 38, n. 48 

Federal judges, salaries, right and rate, § 44, p. 81 
Federal Land Bank Commissioner, government owned 
or controlled corporations, 8 70, p. 140 
Federal Maritime Board, government owned or con¬ 
trolled corporations, 8 70, p. 134 
Federal Register Act, 

Legislative employment of executive agencies, 8 35 
Presidential proclamations and executive orders, 
purpose, 8 30 

Federal Reserve Bank, actions by or against for dam¬ 
ages, 8 178, p. 410, n. 33 

Federal Reserve System, board of governors, actions 
by or against, § 178, p. 412, n. 45 
Federal rules of civil procedure, assignment of claims, 
§ 158, p. 357, n. 63 

Federal Security Administrator, findings and conclu 
sions, effect, 8 38 
Federal Tort Claims Act, 

Arbitration, compromise and settlement of claims, 
§ 167 

Government owned or controlled corporations, 
immunity from suit for torts, 8 68 
Intervention of parties, 8 193 
Rights of action, § 184 
Substitution of parties, § 195 
Federal Trade Commission, officers, power of Presi¬ 
dent to remove, § 62, n 2 
Federal works agency, false claims, 8 168, p. 376 
Fees, 

Action on contractor’s bond, § 116 
Government owned or controlled corporations, 
actions by or against, § 69 

Fellow servant rule, defenses by government, 8 186, 
n. 4 
Felonies, 

Privileges and immunities of congressional mem¬ 
bers, 8 18 

Qualifications of congressional members, § 11 
Fictitious claims, offense, 8 168, p. 375 
Fields of congressional investigation, 8 26, p. 44 
Finances of subversive organization, congressional in 
vestigation, 8 26, p. 51 

Financial institutions, assignment of claims, 8 138, 
p. 360 

Financial instrumentalities, government owned or con¬ 
trolled corporations, 8 70, p. 132 
Financial loss, false claims, necessity, 8 168, p. 376 
Findings, 

Actions by or against, 8 205 

Officer or arbitrator as to contract claims, effect. 
8 98, p. 220 

Fire, officers and employees, Disbursing Officers* Art, 
858 

First War Powers Act, 

Defense contracts, modification, 8 101, p. 234 
War contract hardship claims, 8 101, p. 232 
Fiscal management, 88 120-131, pp. 300-332 
Appropriations, 8 123 
Assay offices, 8 125 
Bonds, 8 126 

Borrowing money from, 1120 
Coining of money, 8 125 


Fiscal management—Continued 

Collection and custody of funds, 8 121 
Disbursement of funds, 8 122 
Evidence of indebtedness, 8126 
Funds, 

Collection and custody, 8 121 
Disbursement, 8 122 
Interest on loans, 8 122 
Mints, 8 125 

Obligations and duties in doing business, 8 120 
Warrants for payment of appropriation, 8 124 
Fiscal year, officers and employees, salaries, based on. 

8 44, p. 83 
Flags, § 8 

Fleet Corporation, 8 70, p. 134 

Actions by or against, 8 70, p. 137 
Arbitration contracts, 8 70, p. 137 
Cancellation of contracts, 8 70, p. 137 
Claims against, 8 70, p. 137 

Construction and operation of contracts, 8 70 
p 136 

Contracts, § 70, p. 136 

Foreclosure suit, real party in interest, 8 194, 
p 445, n 20 

Indebtedness, § 70, p. 136 
Officers and agents, § 70, p. 135 
Suits In Admiralty Act, effect of, 8 70, p 139 
Torts, liability for, 8 70, p. 137 
Flight duty, officers and employees, extra conqiensa- 
tion, § 46, p. 90 

Flood control, general welfare, 8 22, n 8 
Flood Control Act, plans and specifications, change, 
actions by or against, § 178, p. 412, n. 45 
Flood forecasts, tort liabilities, 8 118, p 295, n. 7 
Floods, contract for constructing dam, assumption 
of risk, 8 91, p 177, n. 80 
Foreign governments. 

Claims by subjects of, § 141 
Recognition, § 29 
Settlement of claims, 8 29 

Foreign insurance of tort claimant, right to sue, 8 418, 
n. 54 

Foreign nations, 

Arbitrating claims, disregarding rights of citi¬ 
zens, § 138 

Native lal>or, leave of absence, compensation, 8 44, 
p. 84 

Officers and employees. 

Appropriations authorized to meet losses in, 
8 47 

Living quarters, 8 44, p. 83 
Tort claims arising in, 8 448 
Foreign ports, citizens in, false claims, 8 469 
Foreign Service Act, officers and employees, extra 
compensation, 8 46, p. 94 
Foreign service officer, dismissal, 8 62 
Forfeitures. Penalties and forfeitures, generally, post 
Forged documents, claims, 1170 
Forged endorsement, 

Bonds, 8 426, p. 324 

Claims by or against government, 8 134, n. 99 
Forgery, 

Negotiable instruments, endorsement, 8 127, p. 329 
Officers and employees, Disbursing Officers’ Act, 
858 

Form, executive departments, rules and regulations, 
8 31 
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Former presentation of claim, action on contractor’s 
bond, f 112, p. 277 

Fort Peck Dam, exclusive jurisdiction, | 7, p. 17, n. 21 
Forts, jurisdiction over property acquired for erec¬ 
tion, 17 
Fraud, 

See, also. Representations, generally, post 
Actions on contractor’s bond, certification of date 
of settlement, 1113 

Agent's knowledge of own fraud, effect, 8 40 
Assignment of claims, prevention, 8 150, p. 362 
Bonds, provisions for survivorship, f 126, p. 327 
Burden of proof, 8 201 

Claims, authority of Comptroller General to de- ] 
termine propriety of payments, § 162, p. 366 
Contract Settlement Act, termination and settle¬ 
ment, 8 97, p. 204, n. 93 
Contracts, 

Agency with attorney for services, compensa¬ 
tion, 8 44, p. 82 
Avoidance for, 8 85, p. 162 
Certification of payment, § 98. p. 215 
Decision of government officer or agent, § 98, 

p. 212 

Delays, rights and remedies of contractor, 

8 101, p 231 

Individual interest of officers, § 84 
Inspection, judgment, 8 98, p 208 
Judicial review of administrative officer’s 
decision, grounds, $ 98, p 21S 
Rescission or suspension, § 97 
Rights and remedies. 

Contractor, § 101, p. 226 
Government, 8 103, p 249 
Cost-plus contracts, 8 92 
Dredging contracts, 8 87, n. 64 
Evidence to prove, § 202 
False claims, § 168, p. 375 

Informer’s action. § 174, p 385 
Penalties and forfeitures, 8 174, P 38^ 

False documents presented in connection with 
claim, 8 170 

Forfeiture of claim, informer’s, 8 174, p. 396 
Introduction of testimony, 8 202 
Judgments, actions by or against, 8 206 
Nature of false claim, 8 108, p 377 
Negotiable instruments, 8 127 
Officers and employees, accounting, 8 41 
On government, 8 131 

Performance of contract, 8 98, p. 207, n. 19 
Pleadings, informer’s action on false claims, 8 174, 
p. 394 

Purchase price for real estate paid Indians re¬ 
covered by, 8 143, p. 341, n. 81 
Recognition of claim, effect, 8 163 
Recovery of money paid through, 8 134 
Reopening of cases for, 8 204 
Savings bonds, inter vivos transfers, 8 126, p. 322 
Settlements, binding effect, 8 104, p. 253 
Subcontractors, 

Acceptance and approval of work or cost, 
8 102, p. 244 

Claim to cover unauthorised disbursement, 
rising amount, 1102, p. 247 
Subcontracts, claims, contractor’s bond, liability 
on, i 110, p. 267 


Free speech and assembly, violation of rights, subject 
matter of congressional investigation, f 26, p. 48, 
n. 94 

Freight charges. 

Claims, contractor's bond, 8 109, p. 264, n. 29 
Contractors, increase, compensation, 8 94, p. 187, 
n. 4 

Federal tax, contractors, reimbursement for ex¬ 
penses, 8 93, p. 184, n. 81 
French Spoliation Act, 

Claims, 81 145, 150 
Evidence, 8 203 

Fugitives from justice, process, reservations limiting 
jurisdiction as to lands acquired from state, 8 7, 

p. 20 

Funds, 

Available by statute, execution and enforcement 
of judgment, 8 207 
Collection and custody, 8 121 
Disbursement, 8 122 
Furlough, 

Military personnel on, claims for injuries, 8 139 
Without pay, officers and employees, 8 44, p. 82 
Game refuges, establishment, general welfare, 8 22, 
n. 8 

Garnishment, 

Actions by and against. § 176, p. 402, n. 52 
Capacity of government to sue, 8 175 
Execution and enforcement of judgment, 8 207 
Fleet Corporation, subjection to, 8 70, p 138 
Gasoline and oil, claims, contractor’s bond, 8 109, 
p 262, n 97; 8 109, p 265 
General accounting office. 

Claims, adjustment and settlement, § 162 
Pleading disallowance of claim presented to, 8 198, 
n 34 

Prior disallowance of claim, requisite, 8 189 
Waiver of right to prosecute in fornmr suit, pow¬ 
er, 8 33 

General creditors, laborers and materialmen, legal 
status, 8 102, p. 245 

General purposes, appropriations, § 123, p. 304 
Geueral statute of limitations, actions against United 
States, 8 192, p. 441 
General welfare. 

Inherent power to promote, § 5 
Legislative power, 8 22 

Power to make appropriations as incident to pow¬ 
er to provide for, 8 123, p. 303 
Genuineness of endorsement of negotiable instrument, 
8 127, p. 329 

German special deposit account, ownership of funds, 
8 148, n. 72 

G I. Bill of Rights, subsistence payments, officers and 
employees, suspension or removal as affecting, 
8 44, p. 85 
Gift, 

Contracts, avoidance for giving, $ 85, p. 163 
Power to hold and acquire property by, 8 71 
Purchase of bonds in names of purchaser and al¬ 
ternative payee, 8 126, p. 323 
Savings bonds, 8 126, p. 318 
Gifts causa mortis, 

Savings bonds, 8 126, p. 319, n. 10 

Devolution of property, 8 126, p. 322 
Gloves for workmen, claims, contractor's bond, 1109, 
p. 263 
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Gold and silver. 

Control over, 1125, p. 811 

F alse statements in affidavits in connection with 
sale or possession, § 125, p. 315 
Hoarding, regulation, § 125 
Gold clause resolution. 

Bonds, acceleration of maturity, 8 126, p 320 
Contractual provisions requiring payment in gold, 
enforceability, § 125, p. 313 
Savings bonds, application, S 126, p. 319 
Gold coins or certificates, delivery to government rep¬ 
resentatives, § 125, p. 312 
Gold Reserve Act, 

Delegation of legislative power, 8 125, p. 311 
False claims, penalties under, § 168, p. 376 
Good faith. 

Actions on contractor’s bond, certification of date 
of settlement, § 113 

Bona fide purchaser of lost, stolen or converted 
bonds, § 126, p. 323 
Breach of contract, 5 99 

Conditions of unusual nature met by contractor, 
determination, § 94, p. 194, n. 67 
Contract Settlement Act, request for materials or 
services, § 101, p. 234 

Contractors, liability of surety on bond, 5 109, 
n. 56 

Contracts, 

Decision of government officer or agent, 8 98, 

p. 212 

Indefinite quantities, S 91, p 178, n. 5 
Intentions, § 91, p. 176, n. 79 
Judicial determination, effect, 8 98, p. 219, 
n. 31 

Judicial review of administrative officer’s de¬ 
termination, grounds, § 98, p. 218 
Public exigencies, 8 87 
Rescission or suspension, 8 97, p. 203 
Sale or lease, 8 78, p. 155 
Termination for nonperformance, 8 100 
Criminal responsibility of congressional members, 
8 20, n. 85 

Defenses in prosecution for contempt of Congress, 
8 26, p. 56 

Double eagle gold piece, purchase, 8 125, p 311, 
n. 47 

Fleet Corporation, determination, 8 70, p. 137 
Informer’s action on false claim, 8 174, p. 394 
Nature of daim, 8 108, p. 377 
Officers and employees, 8 38, n. 49 

Discharge under civil service regulations, 8 63 
Discretion in exercising powers and authori¬ 
ty, 8 38 

Liability for acts, 8 51, n. 2 
Public funds, custody and care, 8 57 
Subcontractors, bond, recovery of material fur¬ 
nished, 8 HO, p. 268 

War contract hardship claims, 8 101, p. 231, n. 54; 
8 101, p. 234 

Good judgment in examination of witnesses, congres¬ 
sional Investigations, exercise, 8 26, p. 46 
Goods, 

Contracts for sale or lease, 8 78, p. 153 
Merchandise, detention, tort liability, 8 118, p. 300 
Third persons, delivered by, contractors, compen¬ 
sation, 8 93, p. 184 
Government, 88 4-8, pp. 11-26 
Powers, 8$ 4, 5 


Government agents, contracts, fair dealing, 8 82 
Government, owned or controlled corporations, 81 65- 
70, pp. 114-141 

See, also, Corporations, generally, ante 
Actions, rules governing, 8 69 
Capacity to sue and be sued, 8 68 
Charters, 8 05 

Claims against, false claims, 8 109 
Conservation and control of resources and power, 

8 70, p. 130 
Contracts, 8 66 

Control of resources and power, 8 70, p. 130 
Costs, actions by or against, 8 69 
Creation by Congress, 8 05 
Defenses in actions by, § 69 
Directors, officers and agents of Home Owners* 
Loan Corporation, 8 70, p. 128 
Evidence, actions by or against, 8 69 
Farm credit agencies, § 70, p 140 
Fees, actions by or against, 8 69 
Financial instrumentalities generally, 8 70, p. 132 
Housing and home financing, 8 70 
Judgment and relief granted in actions by or* 
against, 8 09 

Jurisdiction and venue of actions, 8 09 

Maritime Commission, 8 70, p. 134 

Merchant marine, 8 70, p. 134 

Method of creation, 8 05 

Nature and status, 8 00 

Parties, actions by or against, § 69 

Pleadings, actions by or against, 8 69 

Power, conservation and control, 8 70, p. 130- 

Process, actions by or against, 8 69 

Production credit corporations, 8 70, p 140 

Representation by officers and agents. 8 6T 

Resources, conservation and control, 8 70, p. 130 

Shipping, 8 70, p. 133 

Situs of corporation, 8 05 

Status, 8 66 

Torts, 

Immunity from suit, 8 68 
Liability for, 8 00 
Trial, actions by or against, 8 69 
Governmental power. 

Authority over places acquired or reserved within 
states or territories for public purposes, 8 7 
New territory acquired, 8 6 
Governmental sense, 8 1 
Governor, 

Certificates of election, 8 16 

Division of state into congressional districts, veto- 
power, 8 33 

Notice accepting Jurisdiction over ceded property 
filed with, § 7, p. 22 

Writ of election to fill congressional vacancy* 
8 15, n. 92 

Grand jury, proceedings for prosecution of contempt 
of Congress, 8 26, p. 57 
Gratuity, 

Claims by or against government, 8 130, n. 12 
Payment, discretion of Congress, 8 122, n. 58 
Grounds, election of member of House of Representa¬ 
tives, contesting, 8 10 

Guardian of incompetent co-owner, savings bonds* 
right to cash, 8 126, p. 319 

Habeas corpus, unjust conviction, claims* 8 136, n. 19 
Harbors, dominion and control, 8 3 
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Hatch Political Activity Act, restrictions or conditions 
on use of funds, § 128, p. 307 
Hazardous employment, officers and employees, retire¬ 
ment, $ 44, p. 86, n. 68 
Heads of executive departments, $ 32 
Hearing examiners, officers and employees, duties, § 41 
Hearings, 

Congressional investigations, duty of witness to 
appear, § 26, p. 52 

Officers and employees, right of applicant for em¬ 
ployment to, $36 

Heirs, assignment of claims, operation of law, $ 158, 
p. 350 

Highways, reserved right of way. Jurisdiction over, 
§ 7, p. 15, n. 7 

Hoarding of gold, regulation, $ 125, p. 311 
Holidays, officers and employees, compensation, $ 46, 
p. 88, n. 99 

Home Owners* Loan Corporation, 

Capacity to sue and be sued, $ 70 
Directors, officers and agents, $ 70, p. 128 
Operations, $ 70, p. 128 
Powers, § 70, p. 127 

Function and status, f 70, p 125 
Honorably discharged armed forces members, officer^ 
and employees, civil service requirements, § 36 
Honorary claims, delegation of power to determine, 
$ 160 

Horse feed, claims, contractor’s bond, $ 109, p. 262, 
n. 97 

Hospital ships, public vessels, actions, $ 185, p 427 
Hospitalization for employees, claims, contractor's 
bond, $ 109, p. 263, n. 13 
Hours of labor, officers and employees. 

Overtime, $ 46, p 91 

Violation, criminal liability, $ 61, p 108 
House of Representatives. Congress, generally, ante 
Household goods, officers and employees, traveling and 
subsistence expenses, $ 47 

Housing administration, jurisdiction and venue of ac¬ 
tion against, § 69 

Housing and Home Finance Agency, administrative 
arm of federal government, $ 70, n. 58 
Housing and Home Financing Corporations, creation, 
$ 70 

Housing and Rent Act, counterclaim, assertion in ac¬ 
tion by government to recover treble damages un¬ 
der, $ 189, n. 45 
Housing projects. 

Construction of act of retrocession, $ 7, p. 23, n. 79 
Defense workers and enlisted men, exclusive ju¬ 
risdiction, $ 7, p. 18, n. 32 
Hurricane, contracts, § 103, p. 248 
Hydro-electric dam, power to construct or acquire 
already built, $ 71, n. 88 

Ignorance, material existing facts, contractors, com¬ 
pensation, § 94, p. 187 

Illegal acts of officers, implied contracts, § 89 

Illegal contracts, $ 90 

Immunities, 

Congressional members, $ 18 

Contracts, rescission or suspension, | 97 

Fleet Corporation, $ 70, p. 135 

Government owned or controlled corporations, 166 

Officers and employees, official acts, $ 52 

Reconstruction Finance Corporation, § 70, p. 132 


Immunities—Continued 
Suit, $ 176 

Government owned or controlled corporations, 
$68 

Tort Claims Act, waiver, $ 118 
Tort liability, waiver, $ 117 
Impartial and unbiased judge, contracts, determina¬ 
tion of disputes, $ 98, p. 219 
Impeachment power of House of Representatives, in¬ 
vestigations and inquiries in aid, $ 26, p. 50 
Impleading of parties, actions by or against, $ 195 
Implied waiver of sovereign immunity, claims, $ 188 
Implied warranties, contracts of sale or lease, $ 78, 
p. 153 

Impossibility of performance as excuse for nonpay¬ 
ment of rent, leases, $ 78, p. 154 
Imprisonment, wrongful, claims, evidence, $ 203 
Imputed knowledge, War Shipping Administration, 

$ 70, p. 134, n. 67 

In personam actions, public vessels, $ 185, p. 424 
In rem proceedings. 

Actions on contractor’s bond, $ 112, p. 275 
Vessels in public service, $ 185, p. 423 
Inadequate equipment, contracts, recovery of damages 
for delay, $ 101, p. 229, n 31 # 

Income, loss, claims by or against government, $ 136 
Income tax returns, congressional investigations, priv¬ 
ilege accorded returns filed with Commissioner of 
Internal Revenue not extending to taxpayer’s own 
copies, $ 26, p. 47, n. 88 

Increase of officers and employees* compensation, $ 45 
Indemnification, contracts, rights and remedies of gov¬ 
ernment, $ 103, p. 249 
Independent contractors. 

Atomic Energy Commission, corporations em¬ 
ployed by, § 34, n 9 
Employees, $ 34, n. 89 
Lease, responsibility for acts, $ 73 
Negligence, tort actions, $ 118, n. 56 
Torts by, liability of corporate governmental 
agency for which services performed, $ 66 
Indestructible union of equal and indestructible states, 
$2 

Indian affairs, consent to be sued on claims, | 176, 
p. 407 

Indian agents, false claims, presentment, $ 168, p. 377 
Indian Claims Commission, authority, $ 162, p. 366 
Indian depredation claims, $ 151 

Indian Nation, delegations appointed to prosecute 
rights under treaties, fees and expenses, $ 155 
Indian representative, capacity of government to sue 
as, $ 175 

Indian reservations, Texas, loss, damages, $ 143, p. 342, 
n. 83 

Indian treaties. 

Appropriations, restrictions or conditions on use 
of funds, $ 123, p. 308 
Claims under, <$ 143 
Indictment, 

Criminal prosecutions, claims, $ 173 
Prosecution for contempt of Congress, $ 26, p. 57 
Individuals, defenses, claims by and against, $ 188 
Infants, torts, extent and limits of liability, f 118, n. 52 
Informal contracts, rights and remedies of contractors, 
$ 101, p. 234 
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Information, 

Investigations by Congress, 8 26 
Responsibility on contractor's bond, duty of 
surety to furnish, 8 106 
Informers, 

Amendments limiting rights, 8 174, p. 300 
False claims, 8 174, p. 385 

National prohibition agents, power to employ, 8 36 
Test of right to share in recovery, 8 174, p. 386 
Infringement of patent, claims, 8 144 
Inhabitant of state, congressional members, 8 11, n. 35 
Injunctions, 

Administrative tribunals, proceedings in, preven¬ 
tion in multiplicity of actions, 8 31 
Capacity of government to sue, 8 175 
Collection of claim against officer, 8 59 
Consent to be sued on claims, 8 176, p. 407 
Injuries. Personal injuries, generally, post 
Inland Waterways Corporation, creation, powers and 
duties, 8 70, p. 139 
Insignia, 8 6 
Insolvency, 

Assignees of claim in, operation of law, 8 158, 
p. 359. 

Bonds, surrendering for payment, 6 126, p 322 
Statutory right to priority of payment, § 132 
Sureties, payment and set-off, 8 111, P- 273 
Inspection, 

Contract provisions, 8 98, p. 208 
Goods, contracts of sale or lease, 8 78, p. 153 
Institution of prosecution for contempt of Congress, 
8 26, p. 57 
Instructions, 

Prosecution for contempt of Congress, § 26, p. 58 
Refusal to give, administrative appeal, procedure, 
8 96, p. 215 
Instructions to jury. 

Actions by or against, 8 204 
Criminal prosecutions, claims, 8 173 
Insurance, false claims, 8 170 

Insurer as real party in interest in actions involving 
subrogation, 8 194, p. 449 
Integrity, proposal or bids, acceptance on, 8 87 
Intent, 

False claims, 8 168, p. 375 
Congress, 

Assignment of claims, 8 158, p. 357, n. 63 
Contract Settlement Act, enacting, 8 97, p. 205, 
n. 99 

Government or agents, contracts, construction and 
operation, 8 91, p. 176, n. 77 
Indictment in connection with false claim, 8 173, 
p. 382 

Inter vivos gift, savings bonds, 8 726, p. 321 
Interdependent contracts, rights and remedies of con¬ 
tractor, 1101, p. 224, n. 86 
Interest, 

Action on contractor's bond, 8 116 
Charge in nature of penalty, claims, 8 154 
Claims by or against government, 8 132 
Contracts, rights and remedies of government, 

8 104, p. 253 

Damages or decree, actions by or against, 8 206 
Law governing, f 154 
Loans, 8 722 


| Interest—Continued 

War contracts, termination and settlement, 8 97, 
p. 205, n. 99 

Weight and sufficiency of evidence, 8 203 
Interim certificates and receipts, issuance, 8 728 
Intermediaries, false claims, who may commit offense, 
8 768, p. 378 
Internal revenue. 

Employees, traveling and subsistence expenses, 
8 47 

Legislative employment of executive agencies, 8 25 
Internal Revenue Commissioner, contracts, powers, 
883 

International claims, acts authorising re-examination, 
presumptions, 8 763 

International Organizations Immunities Act, rights of 
action, 8 764 
International relations. 

Control, powers necessaiy to maintain, 8 5 
President as sole organ of federal government, 8 29 
Interpleader Act, defenses by individuals, claims. 
§ 1S8, n. 29 

Interpleading, action on contractor’s bond, 8 714 
Interpretation of contract requirements, controversies 
administrative procedure, 8 98, p. 217 
Interrogation of witnesses, contracts, actions on, 8 101, 
p. 237 

Interstate commerce. 

Congressional power to investigate matters affect¬ 
ing, 8 26, p. 49 

Consent to be sued on claims, 8 176, p. 407 
Interstate commerce commission, notice of appeal from 
action to enjoin enforcement of order, necessity, 
8 208, n. 43 
Intervention, 

Action on contractor’s bond, 8 712, p. 275, n. 54. 
8 174 

Actions by and against, 8 195 
Capacity of government, 8 175 
Inventions by government employees, claims, 8 144. 
p 345 

Inventory, war contracts, termination of settlement. 
8 97, p 205 

Invested capital, contractors, compensation, 8 93. 

p. 183, n. 68 
Investigations, 

Congress, ante 

Indian depredation claims, 8 751 
Officers and employees, character and fitness, 8 36 
Investigatory personnel, retirement, 8 44, p. 86 
Involuntary retirement of disqualified employees, 8 44, 

p. 86 

Islands discovered by United States citizens, legisla¬ 
tive power over, 8 22 

Issues presented on contract claim, fair and adequate 
consideration, 8 98, p. 219 
Issues, proof and variance, 

Action on contractor’s bond, 8 775 
Actions by or against, 8 799 
Isthmian Canal Commission, employees, living quar¬ 
ters, 8 44, p. 83 

Japanese, buildings constructed for use in relocation, 
exclusive jurisdiction, 8 7, p. 17 
Joinder of parties, action on contractor’s bond, 8 774 
Joint tenancy, survivorship, savings, bonds, 8 726, p. 
318 


1178 



UNITED STATES 


Joint tortfeasors, impleading in action by or against, 
§ 195 

Judges, federal judges, salaries, § 44, p. 81 
Judgment creditor, savings bonds, right to payment, 
§ 126, p. 322 
Judgments, 

Action on contractor's liond, § 116 
Actions by or against, $ 206 

Affirmed in Supreme Court, interest on claim, 
§ 154 

Contracts, actions, $ 101, p 239 
Execution and enforcement, $ 207 
Government owned or controlled corporations, 
§69 

Informer’s action on false claim, § 174, p 396 
Not guilty, unjust conviction of crime, § 136 
Officers and employees. Disbursing Officers* Act, 
§58 

Official bonds, actions on, § 56 
Parties, actions by or against, § 206 
Proposals or bids, acceptance on, § 87 
Judicial acts of President, delegation, § 31 
Judicial powers, distinction, § 4 
Judicial review. 

Contempt determination by Congress, § 19 
Contracts, grounds, § 98, p 218 
Fiscal management, § 123 
Officers, discretionary duties, § 41 
Judicial sale, assignment of claims, operation of law, 
§ 158, p. 359 
Jurisdiction, § 3 

Acceptance, § 7, p 22 
Actions by and against, § 175 

Contractor's l»ond, § 112, p 274 
Claims by and against, § 190 
Conditions precedent to transfer, § 7, p 23 
Congressional members, determination as to elec¬ 
tion and qualification, § 16 
Continued operation of state laws, § 7, p. 24 
Contract Settlement Act, actions on, § 101, p. 235 
Criminal laws of state over lands acquired, § 7, 
p. 25 

General accounting office, consideration of claims, 
§ 162, p. 365 

Government o^ned or controlled corporations, ac¬ 
tions, § 69 

Limitations, § 192, p. 441 
Loss or surrender, § 7, p. 23 
Process, reservations as to, § 7, p. 20 
Resumption by state, § 7, p. 23 
Retrocession, § 7, p 24 
State laws, continued operation, § 7 
Tort actions, § 117 

Workmen's compensation acts, § 7, p. 25 
Knowledge, 

See, also. Notice, generally, post 
Contracts, 

Authority of officers, § 82 
Condition of appropriation account, rights 
and remedies of contractor, § 101, p. 225, 
n. 95 

Sale or lease, limitations on authority of gov¬ 
ernment agents, § 78, p. 155 
Facts, recovery of money paid under, § 134 
Signature of payee to negotiable instrument, 
§ 127, p. 330 


Labor and laborers. 

Actions on contractor’s bond, §§ 112,114 
Beneficiaries of contractor's bond, § 109 
Claims against government, § 102, p. 246 
Contractors, bond, protection for, § 109 
Contracts, furnishing, rights and remedies of con¬ 
tractor, § 101, p. 226 

Disputes, presidential power to take possession 
of private property to maintain production, 
§29 

Interest, action on contractor’s bond, § 116 
Issues, contracts, meeting of terms, § 98, p. 214, 
n. 98 

Parties, action on contractor’s bond, § 114 
Payment, 

Bond of contractor, § 107 
Rights and remedies of sureties, § 111 
Pleadings, action on contractor’s bond, § 115 
Right to organize and bargain collectively, sul>- 
ject matter of congressional investigation, 
§ 26, p. 48, n. 94 

Subcontractors, recovery of compensation 
against, § 102, p. 245 

Sulicontracts, liability on contractor’s bond, § 110 
Supplied subcontractor, contractor's bond, liabili¬ 
ty on, § 110, p. 267 

Sureties, release from liability for, § 111, p. 272 
Unions, contractor forced to meet demands, com¬ 
pensation, § 94, p. 188, n. 15 
Wages, generally, post 
Laches and limitations. 

Actions against United States, § 192, p. 441 
Capacity to sue, § 175 
Claims by and against, § 192 
Time for presentment, § 161 
Contracts, actions on, § 101, p 235 
Indian depredation claims, § 151 
Informer's action on false claim, § 174, p. 384 
Officers and employees. 

Action for overtime compensation. § 46. p. 93 
Reinstatement after discharge, § 44, p. 86 
Promissory notes, defenses to action. § 127, p. 329 
Time for suit on contractor’s bond, § 113 
Land. Real estate, generally, post 
Land areas, dominion and control, § 3 
Language, contractor’s bond, liberal construction, 
§ 109 

Lapse of appropriation as defense to lawful claim, 
§ 186 

Law of the land, executive order by President, § 30 

Lawmaking power of government, § 9 

Laws, 

Contract performance, preventing, § 98, p. 207 
Negotiable instruments, governing, § 127 
Tort actions, applicable to, § 118 
Leases, 

Availability of appropriation, § 73 
Bids for rental of property to, § 73 
Construction and operation, § 73 
Exclusive jurisdiction, § 7, p. 16, n. 8 
Forfeiture, § 71 

Government-sponsored cooperative association, 
§73 

Law governing, § 73 
Notice, termination, § 78, p. 154 
Power to acquire property, §§ 71,73, 77 
Termination, § 78, p. 154 
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Transfer or assignment of contract, effect, f 95, 
p. 200 

Leave of absence, officers and employees, compensa¬ 
tion, f 44, p. 88 

Lectures, subversive propaganda, congressional inves¬ 
tigations, § 26, p. 51 
Legal fees, cost-plus contract, § 92 
Legal tender, negotiable obligations as, § 127, p. 329 
Legal tender notes, issuance, aggregation of enu¬ 
merated powers, 8 5 

Legislative employment of executive agencies, 8 25 
Legislative powers, 8 22 
Constitution, § 4 
Distinction, 8 4 
General welfare, 8 22 
Public opinion, control, 8 22 
Legislative reorganization bill, 8 9 
Lend-lease vessels, actions, 8 185, p. 428, n. 73 
Letters, contracts, separate writings, 8 85, p. 161 
Libel, maritime actions, 8185, p. 424 
Liberal construction. 

Contractor’s bond, 8 109 
Contracts, 8 91, p. 179 

Liberty, military personnel on, injuries, claims, 8 139 
License, 

Gold, possession, regulations, 8 125, p. 312 
Government, patent use, 8 144, p. 346 
Licensee, privilege, cost-plus contracts, 8 92 
Lien rights, claims by or against, government, 8 132 
Liens, 

Against property acquired by government, effect, 
8 71 

Foreclosure, rights of action, 8 184 
Savings bonds, establishment on, 8 126, p 321 
Light plant, making portable, claims, contractor’s 
bond, 8 109, p. 263, n. 6 

Line of duty, military personnel, tort actions, 8 118 
Living quarters, officers and employees, 8 44, p. 83 
Loaned servant doctrine, tort actions, 8 118, n. 56 
Loans or advances of money, 

Claims, contractor’s bond, 8 109, p. 263 
Contracts, avoidance for giving, 8 85, p. 163 
Interest, cost-plus contracts, 8 92 
Lobbying, congressional investigations, 8 26, p. 50 
Locks and dams for improvement of navigation, ex¬ 
clusive jurisdiction, 8 7, p. 17 
Lookout, failure to keep proper lookout, claims, 8 139 
Loss or surrender of jurisdiction, 8 7, p. 23 
Losses, 

Anticipated profits, contracts, rescission or sus¬ 
pension, 8 97, p. 203 
Cargo, actions, 8185, p. 431 
Claims, 

By or against, government, 8 136 
Founded on tort, 8 139 
Contractors, 

Bond, before execution, 8 108 
Compensation, 8 93 
Contracts, 

Recovery, 

Damages, 8 101, p. 229 
Where performance prevented, 8 101, p. 
241 

Bights and remedies of government, 8 103 
Federal Housing Administration, insurance of 
financial and credit institutions against, 8 70 


I L osse s" C ontinued 

Goods, contracts of sale or lease, 8 78, p. 158 
Indian depredation claims, 8151 
Liberty Loan gold bonds, application of gold 
clause resolution, 8 126, p. 319 
Officers and employees, settlement of accounts, 
8 59 

Officers and employees in foreign countries, ap¬ 
propriations authorized to meet, 8 47 
Official bonds, recovery on, 8 54 
Subcontractors, 

Bond, 8 HO, p. 270 

War contract hardship claims, recovery un¬ 
der, § 102, p. 246 

Subcontracts, contractor’s bond, liability on, 

8 110, p. 268 

Sureties, release, 8 HI* p. 272 
War claims, 88 145-152 
War contract hardship claims, | 101, p. 231 
Lost, impropriety in transfer and hypothecation of 
bonds, § 126, p. 324 

Lost money, officers and employees. Disbursing Offi¬ 
cers’ Act, § 58 

Louisiana Purchase, French spoliation claims, f 150 
Low cost housing, declaration by Congress of public 
use, 8 70, n. 54 

Low-rent housing projects, rules and regulations, 8 74 
Loyalty, 

Claimant, § 156 

Officers and employees, suspension and removal 
by president, § 62 

Loyalty program, specification of charges, 8 62, n. 4 
Lubricating oils, claims, contractor’s bonds, 8 199, 
p 265 

Lumber, time title should pass under contract for 
sale, construction and operation, 8 91, p. 176, n. 77 
Machinery for naval vessel, statutory restrictions on 
price to be paid, 8 196 

Magazine articles, subversive propaganda, congres¬ 
sional investigations, i 26, p. 51 
Magazines, jurisdiction over property acquired for 
erection, 8 7 

Mail, notice, action on contractor’s bond, 8 112, p. 277 
Maintenance of equipment, claims, contractor's bonds, 

8 199, p. 264 

Malfeasance, tort liability, 8 117 

Malicious conduct, contracts, rights and remedies of 
contractor, 8 101, p. 231 

Malicious prosecution, tort liability, 8 118, p. 299 
Mandamus, 

Contracts, declaration as complete and binding 
without formalities, 8 86 
Specific performance of contract, 8 101, p. 226 
Manner, 

Elections for congressional members, 8 H 
Presentation of claim, action on contractor’s 
bond, 8 H2, p. 277 
Transfer of bonds, 8126, p. 322 
Marine Corps, commissioned officer, extra compensa¬ 
tion, 8 46, p. 91 

Marine insurers, actions, 8185, p. 430 
Maritime administration, authority to grant or deny 
permission to sell ships to aliens, purpose of stat¬ 
ute, 8 38, n. 48 


Maritime causes of action, 8185 
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Maritime commission, i 

Actions against, 1185, p. 420, n. 70 
False claims, 1168, p. 376 

Government owned or controlled corporations, 

170, p. 134 

Maritime matters, actions, 1185 
Maritime torts, actions In admiralty, | 69 , n. 23 
Market place, business, fiscal management, | 120 
Market value, 

Contractors, compensation, f 93 
Contracts, damages, amount, 8 101, p. 240 
Marshals, 

False claims, presentment, § 168, p. 377 
Powers, 138 

Material facts, falsification or concealment, fraud on 
government, 8131 
Materialmen, 

Action on contractor's bond, 1114 
Beneficiaries of contractor's bond, 8 109 
Claims against government, 1102, p. 246 
Contractors, 

Bonds, protection for, 1109 
Recovery against, 8 102, p. 245 
Parties, action on contractor’s bond, | 114 
Payment, 

Bond of contractor, { 107 
Rights and remedies of sureties, § 111 
Rights and remedies, 8 102 

Subcontracts, liability on contractor's bond, 8 HO 
Materials, 

Actions on contractor's bond, 8 112, p. 274 
Amount, burden of proof, 8 112, p. 278 
Contracts, 

Arbitrary rejection, 8 101, p. 225 
Furnishing, 8 101, p. 230, n. 38 
Interest, action on contractor's bond, § 11G 
Pleadings, action on contractor's bond, fi 115 
Supplied subcontractor, contractor's bond, liabil¬ 
ity on, 8 110, p. 267 

Surety, release from liability for, § 111, p 272 
System of priorities, contractors, recovery of 
costs, 8 94, p. 191, n. 42 

Transportation, claims, contractor's bond, 8 109, 
p. 264 

Maturity of bond, acceleration, 8 126, p. 320 
Mechanics in public works, eight-hour law, liability 
for violations, 8 61, p. 108 

Medicine for employees, claims, contractor's bond, 

8 109, p. 263, n. 13 

Medium of exchange, gold and silver, control over, 

8 125, p. 311 

Medium of payment, bonds, acceleration of maturity, 

8 126, p. 321 

Merchant marine, government owned or controlled 
corporations, 8 70, p. 134 
Merchant vessels. 

Damages, actions, 8 165 
Territorial jurisdiction, 8 3 

Mess hall equipment, claims, contractor’s bond, 8 109, 
p. 263, n. 16 

Mexican boundary, treaty, force and effect, 8 3 
Mexican Claim Act, assignment of claims, 8 158, p. 

357, n. 63 

Microphones, presence at congressional investigation, 

8 26, p. 47 

Migratory birds, power to protect, 8 74 
Mileage, compensation of congressional members, 8 17 
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Military Claims Act, settlements, 8168 
Military commission, criminal responsibility of con¬ 
gressional members to receive compenaation for 
services, 8 20 

Military officer acting as governor of territory, com¬ 
pensation, 8 44, p. 82 

Military or naval forces, combatant activities, tort 
liabilities, 8 118 
Military personnel. 

Injuries, claims, 8 139 
Tort actions, 8 U8 

Military preference, officers and employees, suspen¬ 
sion or removal, 88 62,63 

Military reservations, constitutional provision grant¬ 
ing exclusive legislation, mandate, 8 7, p. 21, n. 58 
Military retirement pay, officers and employees, effect 
on civil service retirement provision, 8 44, p. 87, 
n. 79 

Military supplies, contracts, precedence over civilian 
contracts, 8 98, p. 206, n. 17 
Milk handlers, fund accumulated by assessment on, 
fiscal management, 8 123, p. 304, n. 86 
Mining business, tax on privilege of doing, 8 125, p. 
311 

Mints, fiscal management, 8125 
Misconduct, 

Contracts, recovery of damages for delay, 8 101, 

p. 228 

Officers and employees. 

Civil service regulations on discharge, 8 63 
Liability for, 8 51 
Unjust conviction, claims, 8 136 
Misfeasance, 

Officers and employees, liability for, 8 31, n. 2 
Tort liability, 8 117 
Misrepresentation, 

Breach of contract, 8 99 
Contractors, compensation, 8 94 
Contracts, 

Damages, rights and remedies of contractor, 

8 101, p. 226 

Positive statements and specifications or 
drawings, 8 87 
Rights and remedies of. 

Contractor, 8 101 
Government, 8 103, p. 250 
Dredging contract, 8 87, n. 64 
Recovery by government of compensation paid 
officer or employee, 8 30 
Tort liability, 8 118, p. 300 
Waiver of immunity against suit, 8 181. n. 88 
Missing Persons Act, officers and employees, travel¬ 
ing and subsistence allowances, 8 47 
Mistake, 

Bidders, responsibility for, 8 98, p. 208 

Bids, withdrawal or modification, 8 87 

Bonds, provisions for survivorship, 8 126, P- 327 

Claims, 

Recognition, effect, 8 163 
Revision of account, 8 162, p. 366 
Contractors, 

Compensation, 8 93, p. 183 
Recovery of expenses, 8 94, p. 193 
Contracts, 

Avoidance for, 8 85, p. 162 
Certification of payment, 8 98, p. 215 
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Mistake—Continued 

Contracts—Continued 

Decisions of government officer or agent, ( 98, 
p. 212 

Inspection, $ 98, p. 208 
Judgment, § 101, p 240 

Low bids, war contract hardship claims, 
8 101, p. 234, n. 71 

Office equipment, rights and remedies, § 101, 
p. 226, n. 11 

Overpayment, recovery, $ 98, p. 216, n. 15 
Bights and remedies of, 

Contractor, § 101, p. 226 
Government, § 103, p. 249 
Crimes, unjust conviction, claims, 8 136 
Fleet Corporation, actions by or against for 
money paid by, f 70, p. 138 
Judgments, actions by or against, § 206 
Money paid, recovery, § 177 

Officers and employees, overpayment of compen¬ 
sation, recovery, § 49 
Recovery, 

Government of compensation paid officer or 
employee, 8 50 
Money paid under, § 134 
Reopening of cases for, 8 204 
Sureties, recovery of sums paid, § 111, p 272 
Unjust conviction of crime, claims, 8 136 
Mistake of law, contempt of Congress, defense, 8 26 
Mixed claims commission. 

Authority, § 162, p. 368 
World War claims, 8 148 
Modification, 

Contracts, 8 96 

Details, surety, release, 8 111* P- 273 
Subcontracts, evidence, 8 102, p. 244, n. 37 
Money, 

False claims, 8 170 
Fiscal management, 8 120 

Officers and employees, loss, action on official 
bond, § 54 

Recovery, actions not sounding in tort, 8 177 
Money on hand, taxation by states and local agen¬ 
cies, 8 125, p. 311 
Moral claims. 

Delegation of power to determine, 8 160 
Recognition by Congress, 8 22 
Moral duties. 

Contracts, notice of insufilciency of specifications, 

8 98, p. 209, n. 55 
Power to pay debts, 8 122 
Presidential electors, pledges, 8 28, n. 58 
Moratorium, power to grant, 8 5 
Moratorium law, claims by or against, government, 

8 132, il 71 

Motion picture industry. Communist infiltration, con¬ 
gressional investigation, 8 26, p. 51, n. 27 
Mules and horses, purchase price, claims, contrac¬ 
tor's bond, 8 109, p. 262, n. 5 
Multiple penalties or forfeitures for false claims, 

8 174, p. 389 

Municipal corporations, distributing agent for federal 
government for surplus commodities, special own¬ 
er, 8 38, n. 48 

Mutual accounts, claims by or against government, 

8 132 


| Mutual agreements, contracts, settlement of disputes, 
8 98, p 214, n. 98 

Mutual demands, set-off and counterclaim, 8 139 
Mutual ignorance of material existing facts, contrac¬ 
tors, compensation, § 94, p. 187 
Mutuality of obligation, contract for sale or lease, 
8 78, p. 151 

Name of sovereign, 8 1 

National banks, receivers, criminal liability for em¬ 
bezzlement, conversion or false reports, 8 61 
National boundary commission, proceedings and find¬ 
ings, 8 3 

National crisis, contracts, rescission or suspension, 
8 97 

National currency, establishment, regulation and con¬ 
trol, 8 125 
National defense, 

Contracts, modification, 8 101, p. 234 
Production and sale of electric powers in provid¬ 
ing for, 8 5 

National Industrial Recovery Act, 

Actions by or against, 8 178, p. 413, n. 46 
Labor costs, claims for increase, 8 161, n. 26 
National Labor Relations Board Appropriation Act, 
construction and operation, 8 123, p. 307, n. 13 
National parks. 

Cession of exclusive police jurisdiction over pri¬ 
vately owned lands, 8 7, p 19, n. 39 
Implied acceptance of cession of exclusive juris¬ 
diction over, 8 7, p. 22, n 70 
Presidential proclamation, 8 30, n. 4 
Private lands, power to use, 8 74 
Regulations, force and effect, 8 7, p 19, n. 39 
Workmen's compensation acts, application, 8 7, 
p 25 

National purposes, appropriations, 8 123, p. 304 
National sovereignty, 8 5 

Native labor in foreign countries, lea\e of absence 1 
and absence without leave, 8 44, p. 84 
Nature, 8 2 

Claims against, 8 136 
Executive department, 8 31 
False claim, 8 168, p. 377 

Government owned or controlled corporation*?, 
8 66 

Title acquired to property, 8 71 
Naval commission, criminal resfionsibility of congres¬ 
sional members to receive compensation for serv¬ 
ices before, 8 20 

Navigable waters, production and sale of electric pow¬ 
er in improving, 8 5 
Navy, 

Commissioned officer, extra compensation, 8 46, 
p. 91 

Secretary of the Navy, generally, post 
Necessary parties. Parties, generally, post 
Negligence, 

Claims founded on tort, 8 139 
Contractors, liability to third persons, 8 105 
Contributory negligence, 

Defenses by government, 8 186, n. 6 
Tort actions, 8 118 
Damages, 8 210 

Gross negligence, contracts. Inspection, 8 98, p. 208 
Judgments, actions by or against, 8 206 
Negotiable instruments, delay in discovering for¬ 
gery, 8 127, p. 330 
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Officers and employees. 

Disbursing Officers 9 Act, 158 
Liability for, | 51 

Persons entitled to sue on official bonds, § 56 
Pleadings, action on contractor’s bond, f 115 
Shipping losses, actions, § 185, p. 431 
Special private act referring particular claim, 
admissions, f 163 
Tort actions, $ 118 

Waiver of exemption from liability, § 117 
Vessels owned or operated by government, ac¬ 
tions. 8 185, p. 423 

War Contract Hardship Claims Act, 8 101, p. 231 
Negotiable instruments. 

Bonds, generally, ante 

Certified check, settlements, posted in lieu of 
usual bond for performance, 8 104 
Evidence of indebtedness, § 127 
Exceptions to rule, fi 127, p. 329 
Forgery of endorsement, § 127, p. 329 
Interim certificates and receipts, $ 128 
Obligations and legal tender, § 127, p 329 
Negotiable obligations as legal tender, § 127, p 329 
New counties, formation, effect on congressional dis¬ 
trict boundaries, § 13, n 57 
New territory, government, f 6 

Night pay differential, officers and employees, extra 
compensation, 8 46, p 90 

Nominal damages, contracts, actions on, § 101, p 241 
Nomination of candidates for Congress, regulation by 
state, S 14 

Nonfeasance, tort liability, § 117 

Non-party beneficiary, contracts, rights and remedies 
of government, $ 103, p 249 
Nonperformance, termination of contract for, § 100 
Notaries public, candidates for Congress, statement 
of receipts and contributions, $ 14 
Notice, 

Acceptance of jurisdiction, § 7, p. 22 
Acquisition of bonds by bank from its officer, 
§ 126, p 324, n. 67 

Actions on contractor’s bond, § 112, p. 276 
Call for redemption, bonds, $ 126, p. 320 
Claims on contractor’s bond, $ 110, p. 267 
Contractor, knowledge of condition under which 
work to be performed, § 98, p 210, n. 63 
Contracts, 

Authority of officers, $ 82 
Extension of time, § 98, p. 210 
Extra costs and expenses, 8 101, p. 228 
Rejection of work or material, § 98, p. 208 
Extra labor and material, furnishing, § 110, p. 268 
Forgery, negotiable instruments, § 127, p. 330 
Hatch Act, political activities of officer or em¬ 
ployee, § 123, p. 309 

implied warranty of materials sold, breach, 8 103, 
p. 248 

Informer's action on false daim, 8 174, p. 392 
Intention to contest House of Representative 
member’s election, 8 10 
Officers and employees, 

Civil service regulations, suspension or re¬ 
moval, 8 03 
Effect, 8 40 

Presidential proclamations and executive orders, 
publication in Federal Register, 8 30 


Notice—Continued 

Purchaser of lost, stolen or converted bonds, 

8 120, p. 323 

Subcontracts, contractor's bond, liability on, 

8 HO, p. 268 

Termination of lease, 8 78, p. 154 
War contracts, termination and settlement, f 97 
Nuisance, claims founded on tort, 8 139 
Nullification of treasury regulations as to bonds, 8 126* 
p. 327 

Number of representatives fixed by Congress, power 
of courts to reduce, 8 12 
Oath of office, congressional members, 8 H 
Oaths, 

Candidates for Congress, statement of receipts 
and contributions, 8 14 
False statements, claims, 8171 
Obligations and duties in doing business, 8 120 
Occupation, power to hold and acquire property by, 
§ 71 

Ocean freight. 

Contractors, recovery for increase in rates, 8 94, 
p 192, n 49 

Unused machine, cost, contractors, compensation, 
§ 93, p. 184, n. 81 

Offenses, 

Claims, 88 168-174, pp. 374-398 
Congressional investigations, thwarting, 8 26, 
p. 54 

Office equipment, contracts, mistake, rights and rem¬ 
edies of contractor, § 101, p. 226, n. 11 
Office rent, officers and employees, reimbursement of 
expenditures, § 47 
Officers and employees, 88 34-64 

Absence without leave, compensation, 8 84, p. 83 
Accounting, §§ 41, 59 

Accumulated annual leave time, determination of 
length of government employment, 8 44, p 87. 
n. 79 

Actions against, 8 178 
Additional allowances, 8 46 
Advance opinions, binding effect, 8 38 
Agent or attorney for prosecuting claim, 8 172 
Agreement regulating compensation, 8 44, p. 82 
Allowance of compensation, 8 48 
Annual leave, compensation, 8 44, p. 84 
Annuity payments, retirement, 8 44, pp. 86, 87 
Appointment, 8 35 

By cabinet officers, 8 36 
Excess of number authorized by law, com¬ 
pensation, 8 44, p. 82 

Appropriations authorized to meet losses in for¬ 
eign countries, 8 87 
Attorney General, generally, ante 
Automatic separation, § 44, p. 87 
Benefits extended to those already retired, 8 84, 

p. 88 

Brokers, compensation, 8 84, p. 83 
Cash awards, extra compensation, | 48, p. 90 
Gash payment for unused sick leave, 8 84, p. 84 
Change of beneficiary, retirement fund, 8 44, p. 88 
Character and fitness, investigation, 8 36 
Civil service regulations, suspension or removal 
under, 8 63 

Civil service requirements, 8 36 
Claims, authority, f 162 
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Officers and employees—Continued 

Commissions, terms, qualifications and conditions 
of employment, g 36 
Communications, evidence, § 202 
Compensation, gg 24, 43 

Contractors, determination, g 93, p. 185 
Services in official matters, receiving, g 61, 

p. 106 

Comptroller General, 

Advance opinion, g 38 

Cost-plus-fixed-fee contracts, reimbursable 
costs, determination, g 98, p. 313, n. 96 
Computation of period of service, g 44, p. 87 
Conditions of employment, g 36 
Congress, appointment, g 24 
Contracts, 

Authority, g 82; g 91, p. 180 
Compensation, g 44, p. 82 
Decision as to time when work to be done, 
g 98, p. 211 
employment, g 36 
Individual interest, g 84 
Interest in, criminal liability, g 61, p. 108 
Liability, g 51, p. 97 
Modification, consent, g 96 
Sale or lease, authority, g 78, p. 151 
Contributions for political purposes, § 61, p. 107 
Correction of claim against officer, g 59 
Cost of living, subsistence allowance, g 46, p. 89, 
n. 99 
Credit, 

Accounting and settlement, g 59 
Disbursing Officers’ Act, g 58 
Past service, retirement, g 44, p. 87 
Criminal liability, g 60 
Custody and care of public funds, g 57 
De facto officers, compensation, g 44, p. 83 
Deductions and offsets from compensation, § 49 
Delegated authority, liability for acts done within 
scope, g 51 

Delegation of powers, g 38 
Demoted employees, compensation, g 44, p. 83 
Designation of beneficiary to unexpired retire¬ 
ment balance, g 44, p. 88 

Destruction of records or papers, criminal liabil¬ 
ity, g 61, p 107 

Direction and control. President’s powers and du¬ 
ties, g 29 
Disabilities, g 42 

Retirement for, g 44, p. 88 
Disbursing officer, criminal liability, g 60 
Disbursing Officers’ Act, g 58 
District of Columbia, g 34 
Duties of officers, g 41 

Bight-hour law, violations, criminal liability, g 61, 

p. 108 

Evidence of account, g 59 

Executive departments, investigation for subver¬ 
sive activities, g 31 

Executive orders, authority to suspend employees, 
162 

Expenditures, reimbursement, g 47 
Expense of transportation, cost-plus contracts, g 92 
Extension to those already retired, g 44, p. 88 
Extortion and oppression, | 61, p. 106 
Extra compensation, g 46 


Officers and employees—Continued 

False claims, who may commit offense, | 168, 
p. 378 

Findings and conclusions, g 38 

Fiscal years, salary based on, g 44, p. 83 

Fleet Corporation, g 70, p. 135 

Flight duty, extra compensation, g 46, p. 90 

Foreign service officer, dismissal, g 62 

Furlough without pay, g 44, p. 82 

Good faith, ante 

Hearing examiners, duties, g 41 

Hours of labor, g 46, p. 91 

Violations, criminal liability, g 61, p. 108 
Immunity from prosecution, g 52; g 178, p. 409 
Impeachment, Congress, g 62 
Increase of compensation, g 44 
Indispensable parties to actions, g 194 
Informers, g 36 

Investigation as to character and fitness, g 36 
Investigatory personnel, retirement, g 44, p 86 
Judicial review of discretionary duties, g 41 
Jurisdiction and proceedings to state courts on 
liability, g 52 

Laches, overtime compensation, action for, g 46, 
p. 93 

Leave of absence, g 44, p 83 
Liability for official acts, g 51 
Living quarters, g 44, p. 83 
Loyalty, suspension and removal, g 62 
Mandatories of limited and defined commission, 
g 122 

Military preference, suspension or removal, gg 62, 
63 

Misconduct, ante 

Missing Persons Act, reimbursement of expendi¬ 
tures, g 47 

Modification of contracts, consent, g 96, p 200 
Native lalior in foreign countries, compensation, 
g 44, p. 84 

Negligence, liability for, g 51 
Night pay differential, extra compensation, g 46, 
p 90 

Notice to officer, effect, g 40 
Official acts, liability for, g 51 
Official bonds, generally, post 
Official matters, receiving compensation for serv¬ 
ices In, g 61, p. 106 
Offsets against compensation, g 49 
Oppression, criminal liability, g 61, p. 106 
Overtime, extra compensation, g 46, p. 91 
Payment of compensation, g 48 
Per diem compensation, g 44, p. 82 
Period of service, computation, g 44, p. 87 
Person acting for, or on behalf of, in any official 
function, g 34 
Personal liability, g 51 

Petition to recover overtime compensation, g 46, 
p. 92 

Political purposes, contributions for, criminal lia¬ 
bility, g 61, p. 107 
Power and authority to, 

Bind government, f 38 

Confer jurisdiction of action against govern¬ 
ment on court, g 190 

Incur indebtedness, fiscal management, g 120 
Presumption of authority, g 39 
Probationary appointments, | 63, p. 118 
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Officers and employees—Continued 

Prohibition enforcement agents, powers and du¬ 
ties, | 38 

Public funds, custody and care, f 57 
Qualifications, g 36 
Ratification of acts, $ 38 

Records or papers, removal or destruction, g 61, 
p. 107 

Recovery of compensation, gg 48, 50 
Reduction of compensation, g 44 
Reimbursement of expenditures, g 47 
Removal, g 62 

Affecting compensation, g 44, p 85 
Reports and communications, evidence, g 202 
Retired, extra compensation, g 46, p. 90 
Retirement, g 44, p. 86 
Disability, g 44, p. 88 
Right and rate of compensation, g 44 
Right to appeal discharge or suspension under 
regulation of civil service commission, § 63 
Rights of action, gg 183, 184 
Secret profits, liability to account for, g 51 
Separation from service before becoming eligible 
for retirement, annuities, g 44, p. 87 
Service credits, civil service regulations, g 63 
Sick leave, cash payment for unused, g 44, p 84 
Subordinate officers, indispensable parties to ac¬ 
tions, g 194, p. 448 
Subsistence expenses, g 47 
Suits against, g 178 

Superior officer, indispensable party to proceed¬ 
ings, g 194, p. 447 
Suspension and removal, g 62 

Affecting compensation, g 44, p. 85 
Tenure, g 37 

Civil service rules, g 63 
Theft, 

Disbursing Officers* Act, g 58 
Public funds, custody and care, g 57 
Torts, liability, g 117 
Traveling expenses, g 47 
Undisclosed principal, liability, g 51 
Undue delay of employee wrongfully discharging 
appealing to Civil Service Commission, g 48 
Vacancies in office, filling, g 64 
Violations of eight-hour law, criminal liability, 
g 61, p. 108 

Voluntary retirement, g 44, p. 86 
Official actions, privileges and immunities of congres¬ 
sional members, g 18 
Official bonds. 

Amount of recovery in actions on, g 56 
Discharge of surety, g 55 
Evidence, actions on, g 56 
Laches, defense, g 56 
Liability on, g 53 

Nature and extent of liability, g 54 
Persons entitled to sue on, g 56 
Surety, discharge, | 55 

Official matters, officers receiving compensation for 
services in, criminal liability, g 61, p. 106 
Official neglect of constituents, privileges and im¬ 
munities of congressional members, g 18 
910.J.8.—75 


Offsets, 

Contractors, 

Amount of recovery for costs and expenses, 
g 94, p. 198 

Compensation, g 93, p. 185 
Officers and employees’ compensation, g 49 
Retaining out of claims amount due government, 
g 165 

Old age pension plans, subject matter of congressional 
investigation, g 26, p. 48, n. 94 
Omissions, tort actions, g 118 
Operation, 

Appropriations, g 123, p. 305 
Law, assignment of claims, g 158, p. 358 
Opinion of comptroller general, advance, binding ef¬ 
fect, g 38 

Oppression, officers and employees, criminal liability, 
g 61, p. 106 

Options to renew leases, law governing, g 73 
Orders by President, g 30 

Organization of congressional investigations, g 26, p. 45 
Organized crime in interstate commerce, power of 
Congress to investigate, g 26, p. 49 
Overhead, 

Contractors, amount of recovery for extra cost 
and expenses, g 94, p. 198 
Subcontractors, bond, recovery on, g 110, p. 269 
Overpayments, 

Contracts, rights and remedies of government, 
g 103, p. 248 

Judgment, actions by or against, g 206 
Recovery of money paid, § 134 
Overreaching, subcontracts, contractor’s bond, liability 
on, § 110, p. 267 
Overtime pay, 

Contractors, 

Compensation, g 94, p. 186, n. 4 
Extra costs, g 94, p. 191, n. 41 
Liability, contractor’s bond, g 109, p. 265 
Officers and employees, extra compensation, g 46, 
p. 91 

Ownership, 

Gold, regulations, g 125, p. 311 
Property, g 71 

Pamphlets, subversive propaganda, congressional in¬ 
vestigations, g 26, p. 51 

Panama Canal, actions by or against, g 178, p. 410, 
n. 33 

Panama Canal Zone, 

Officers and employees, cumulative leave, g 44, 
p. 84 

Policemen, night pay differential, g 46, p. 90, n. 17 
Papers, officers and employees, removal or destruction, 
criminal liability, g 61, p. 107 
Paramount governmental powers, g 4 
Pardon, 

Loyalty of claimant, g 156 
Unjust conviction of crime, claims, g 136 
Parens patriae capacity, g 4 
Parks. National Parks, generally, ante 
Parole board, actions by or against, g 178, p. 417, n. 73 
Parties, 

Actions on contractor’s bond, g 114 
Adverse party, recovery of costs by government 
against, g 209 

Claims by and against, g 194 
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Contracts, decision of specific officer or arbitrator, 
binding effect, 196, p. 212 
Evidence peculiarly within knowledge, $ 201 
Government owned or controlled corporations, 869 
Indispensable parties, claims, 8 194, p. 445 
Informer’s action on false claim, § 174, p. 398 
Interpleading, action on contractor's bond, § 114 
Judgments, § 206 

Necessary parties, actions by or against, S 164, 
p. 445 

Plaintiff, action on contractor's bond, 8 114 
Proper parties, actions by and against govern¬ 
ment, { 194, p. 448 

Beal party in interest, claims by and against, 
§ 194 

Belease of property held by legal proceedings, § 80 
Bights under leases, law governing, § 73 
Substitution, § 195 

Third party defendants, impleading in actions by 
or against, $ 195 
Partition, rights of action, § 184 
Partnership, 

Change in membership, release to surety, 8 111, 
p. 273 

Formation as annulling contract, 8 95, p. 200 
Passengers’ baggage, contract for removal and exam¬ 
ination on arrival in federal ports, § 83 
Patent infringement, interest on claims, § 154 
Patented devices, successive uses, statute of limita¬ 
tion, § 192, p. 442, n. 91 
Patents, 

Consent to suit, § 176, p. 405 
License to government, § 144, p. 346 
Officers and employees, suit against for infiiiige- 
ment, § 51 

Property, conveyance, § 79 
Secrecy statute, claims, 8 144, p. 346 
Use or infringement, claims by or against, § 144 
Payment bond to protect persons supplying latior and 
materials, § 107 

Payment of claims, §§ 160-167, pp. 363-374 
Payments, 

Congressional members, compensation, 8 17 
Contracts, § 104 

Prerequisite to validity, 8 88 
Bights and remedies, § 101; § 103, p. 248 
False claims, penalties and forfeitures, § 174, 
p. 389 

Indian depredation claims, 1151 
Obligations in gold, power to forbid, { 125 
Officers and employees, compensation, § 48 
Progress, breach of contract for failure to make, 
8 99 

Savings bonds, 8 126, p. 319 

Subcontractor, extra work or expense, 8 102, p. 244 
Time for suit on contractor’s bond, 8 113 
Unauthorized payment of government moneys, 
8122 

Peace and order, police powers, 8 5 
Peace of the United States, enforcement by President, 
8 29 

Pecuniary loss, fraudulent claims, 8 174, p. 397 
Penal institutions, prisoners confined in, claims, 8 139 
Penal laws, criminal liability of officers, 8 60 


Penalties and forfeiture* 

Claims, 8 174 

Interest charge in nature of, 8 154 
Boyal lease of lands in Puerto Bico, congressional 
declaration, 8 71 

Subcontractor’s claim for extra work because of 
fraud, 8 102, p. 247 
Pension, false claims, 8 170 

Per diem compensation of officers and employees, 8 44, 

p. 82 

Performance bond, faithful performance of contract, 
88 107, 108 

Performance of contracts, $ 98 

Perishable goods, contracts of sale or lease, 8 78, p. 154 
Perjury before congressional committee, quorum of 
memliers, necessity, 8 26, p. 46 
Permanent agent, 8 34 

Person acting for, or on behalf of, in any official func¬ 
tion, § 34 

Personal and independent judgment of officer deter¬ 
mining contract claim, necessity, 8 98, p. 219 
Personal injuries, 

Claims founded on tort, 8 139 
Contractors, 

Employees’ claims, 8 169, p 263 
Liability on bond, 8 108 

Fleet Corporation, actions by or against, for, 8 70 
p. 138 

Public vessels, actions, 8 185, p. 426 
Tort actions, 8 118 

Administrative adjustment, 8 117 
Personal performance, transfer or assignment con¬ 
tract not calling for, 8 95, p 199, n. 8 
Personal responsibility of congressional members for 
good or ill effect of legislation, 8 18 
Personnel of subversive organizations, congressional 
investigation, 8 26, p. 51 
Persons entitled to sue on official bonds, 8 56 
Pertinency of question. 

Congressional investigations, 8 26, p. 45 
Prosecutions for contempt of Congress, 8 26, p 59 
Petition. Pleadings, post 

Photographers, presence at congressional investiga¬ 
tion, 8 26, p. 47 
Plans and specifications. 

Contracts, purpose, 8 91, p. 179 
Decision of specific officer or arbitrator, 8 98, 
p. 213 

Discretionary function, tort liability, 8 118 
Modification of contracts, 8 96, p. 201 
Performance of contract, 8 98, p. 207, n. 23 
Plants, 

Contracts, control, 8 98, p. 213, n. 93 
War surplus, power to sell or lease, 8 77 
Pleadings, 

Action on contractor’s bond, 8 115 

Actions by or against, 8198 

Amendments, 8 198 

Answer, actions by or against, 8198 

Commencement of actions by or against, 8 196 

Complaint, action on contractor’s bond, 8 115 

Contracts, 

Actions on, 8 101, p. 236 
Bights and remedies, 8 101; 8 103, p. 251 
Counterclaim, action on contractor’s bond, 8 112, 
p. 275, n. 54; 8114 

Formal admission of fact, binding effect, 8 198 
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Government owned or controlled corporations, 

* §69 

Informer’s action on false claims, f 174, pp. 392, 
393 

Issues, proof and variance, § 199 

Action on contractor’s bond, § 115 
Matters of defense, § 198 
Official bonds, suit on, f 56 
Petition, 

Actions by or against, § 198 
Officer and employees, overtime compensa¬ 
tion, recovery, § 46, p. 92 
Rules of pleading, applicability, § 198 
Pledge of credit, fiscal management, § 120 
Pledgee of non-negotiable bond, title, § 126, p. 324 
Police officers, federal agents, § 34 
Police power, § 5 

Policy, interest on unpaid claims, liability, § 154, 
n. 11 

Political activity, Hatch Political Activity Act, re¬ 
strictions or conditions on use of funds, f 123, 
pp. 307, 309 
Political capacity, § 34 

Political contributions, criminal responsibility of con¬ 
gressional members, § 20 
Political parties. 

Organization qualifying for state ticket entitled 
to have United States Senate office included, 
8 14, n. 74 

Presidential electors, 8 28 

Political purposes, contributions for, officers and em¬ 
ployees, criminal liability, § 61, p. 107 
Political sense, § 1 

Political subdivision of government, tort liability, 
8118 

Population, equality between congressional districts 
in state, 8 13 

Ports, dominion and control, 8 3 
Possession of gold, regulation, § 123, p 311 
Post offices, exclusive jurisdiction, § 7, p 17 
Postal savings, actions by or against, 8 176, p. 402, 
n. 52 

Postmaster, 

Actions by or against, § 178. p 412, n 45 
Reinstatement and recovery of back pay, § 44, 
p 85, n. 54 

Postmaster general, assistant, presumption of authori¬ 
ty for act, § 39 

Potential dangers, congressional investigations, rea¬ 
sonable cause, § 26, p. 44 
Power of attorney, assignment of claims, § 157 
Powers, 

Appropriations, § 123 

Borrow money, fiscal management, 8 120 

Coin money, § 125 

Common defense, provide for, 8 122 

Compromise claim, 1135 

Contract, § 81 

Create new cause of action, § 122 
Debts, pay, 88 122,136 
Delegated powers. 

Constitution, § 4 

Exercise by Congress, 8 22 

Officers of government, agents with, 8 38 

President, | 29 


Powers—Continued 

Enumerated powers. 

Exercise by Congress, 8 22 
Scope of selection of means for execution, 
85 

Executive department heads, 8 32 
Express powers, congressional investigations in 
aid, § 26 

Fleet Corporation, 8 70, p. 135 
Government, §8 4, 5 

Home Owners* Loan Corporation, 8 70, p. 127 
Implied powers, 

Exercise by Congress, § 22 
Incident to power itself implied, 8 5 
Inherent powers, 

Constitution, § 4 
President, § 29 
Issue bonds, 8 126 

Legislate, congressional investigations to secure 
information in connection with exercise, 8 26, 
p. 47 

Officers and employees, remove from employment, 
8 62 

Officers of government owned or controlled cor¬ 
porations, 8 67 

Payment of debts, restriction, § 136 
Sell or lease property, § 77 

Prematurity, actions instituted before required ad¬ 
ministrative proceedings, claims, § 192, p. 443 
Premises, maintaining in reasonably safe condition, 
claims founded on tort, § 139 
Presentation of claims, 88 160-167, pp. 363-374 
President, §§ 27-30 

Appointment of officers, 8 35 
Authority to suspend employees, § 62 
Breach of contract, 8 99, n. 51 
Civil service requirements for officers and em¬ 
ployees, prescribing, 8 36 
Commerce, powers and duties, § 29 
Contracts, authorization to department or agen¬ 
cy to enter into, 8 83 

Corrupt practices, presidential electors, regula¬ 
tion, 8 28 
Duties, 8 29 
Election, 8 2S 

Executive departments or agencies, generally, 
ante 

Executive orders, 8 30 
Executive power vested in, § 27 
Gold dollar, fixing weight, § 125, p. 311, n. 48 
International relations, powers and duties, § 29 
Office as branch of government, 8 27 
Officers, suspension and removal, § 62 
Orders, § 30 
Powers and duties, § 29 
Presidential electors, 8 28 

Presumptions on suspension of officer from office^ 
862 

Proclamations, 8 30 
Property, power to sell or lease, 8 77 
Salary, right and rate, 8 44 
Sell or lease property, 8 77 
Sessions of Congress, convening, 8 21 
War contract hardship claims, § 101, p. 232, 
n. 63 

Presumptions. Evidence, ante 
Price. Contracts, ante 

Primary elections and corrupt practice* 8 14 

1187 ^ . 



UNITED STATES 


Prime contracts, war contracts, termination and ssfr 
tlement, § 97, p. 204, n. 96 
Principal and agent. Agents, generally, ante 
Printing, contracts, presumption, i 91, p. 177 
Prior disallowance of claim, f 189 
Prior payment, bonds, acceleration of maturity, 8 126, 
p. 321 

Priority of government as creditor, 8 138 
Prisoner confined in federal penal institution, claims, 
§ 139 

Private acts, 

Claims, i 163 
Rights of action, § 184 

Private affairs, congressional inquiry into, | 26, p. 50 
Private bills, tort claims, § 117 

Private books and papers, congressional committees, 
compelling production, § 26, p. 47 
Private business, power to engage in, 8 5 
Private laws, actions against United States, limita¬ 
tions, § 192, p. 441 

Private persons, contracts, construction and opera¬ 
tion, § 91, p. 175 

Private property, power to seize, § 5 
Private purpose, power of government to hold proper¬ 
ty for, § 71 

Private rights, state laws, continued operation on 
acquisition of property by United States, 8 7, 
p. 24 

Private suitor, action for benefit of, claims, 8 188 
Privilege, 

Actions against, 8 182 

Venue of consent action against government, 8 181 
Privilege licensee, cost-plus contracts, 8 92 
Privileges and immunities. 

Congressional members, 8 18 
Impositions of conditions on exercise, 8 22 
Privity of contract, contractor's bond, 8 109 
Probationary appointment of officers and employees, 
8 63, p. 113 

Procedural provision of contract specifications, con¬ 
struction, 8 91, p. 180 

Procedural rules, contracts, rights and remedies of 
government, 8 103, p. 250, n. 28 
Procedure, 

Actions on contractor’s bond, 8 112, p. 275 
Congressional investigations, 8 26, p. 45 
Contesting election of House of Representatives 
member, 8 16 

Contracts, rights and remedies of government, 
8 103, p. 251 
Cross-claims, 8 187 

Hatch Act, political activity of employees or of¬ 
ficers, determination, 8 123, p. 309 
Trial, actions by or against, 8 204 
Process, 

Action on contractor’s bond, 8 112, p. 277 
Actions by or against, 8 196 
Defendant in complaint, commencement of action, 
8196 

Government owned or controlled corporations, 
actions, 8 69 

Reservations limiting jurisdiction, 8 7, p. 20 
Service, privileges and immunities of congression¬ 
al members, 8 18 

Production credit corporations, government owned or 
controlled corporations, 170, p. 140 


Profits, 

False claims, penalties and forfeitures, | 174, 
p. 389 

Federal Housing Administration, purpose to stim¬ 
ulate housing construction, 8 70, n. 65 
Government owned or controlled corporation do¬ 
ing business primarily for, 8 66 
Progress payments, contracts, 8104 
Prohibition enforcement agents, powers, 8 88 
Propaganda, subversive activities, congressional in¬ 
vestigations, 8 26, p. 51 
Property, 

Generally, 88 71-80, pp. 141-155 
Abandonment, 8 76 
Acquisition and ownership, 8 71 
Authority of officers and agents, 8 78, p. 151 
Authorization of purchase by law, 8 71 
Conditional grants, 8 71 
Contracts of sale or lease, 8 78 
Control, regulation and use of public property 
and places, 88 71, 74 
Conveyances, 88 71, 79 
Damage, 

Contractors, bond, liability, 8 108 
Torts, administrative adjustment, 8 117 
Destruction or confiscation during war, claims, 
8 145 

Disposition of public property, 8 75 
Forfeiture of royal lease, 8 71 
Indian depredation claims, 8 151 
Leases, generally, ante 
Liens against, effect, 8 71 

Low-rent housing projects, rules and regulations, 
8 74 

Nature of title acquired, 8 71 
Payment of taxes, 8 78, p 155 
Power to sell or lease, 8 77 
Public improvements and works, 88 72, 74 
Release, proceedings, 8 SO 
Royal lease, forfeiture, 8 71 
Sale, law governing, 8 78, p. 155 
Statutes consenting to federal acquisition, con¬ 
struction, 8 7, p. 21 

Surplus property, power to sell or lease, 8 77 
Unlimited right of Congress to dispose of, 8 26, 
p. 50, n. 15 

Use of public property and places, 8 74 
Property rights, capacity to sue, 8 175 
Proprietary capacity, 8 4 

Prosecution for contempt of Congress, 8 26, p. 57 
Prospective operation, executive departments, rules 
and regulations, decisions on, 8 31 
Protests, 

Contractors, 

Method of obtaining extra compensation, 8 94, 
p. 196 

Righto and remedies, necessity, 8 101, p. 227, 
n. 12 

Contracts, determination, 8 98, p. 214, n. 1 
Provocation, Indian depredation claims, 8 151 
Proximate cause, contracts, recovery of damages for 
delay, 8 101, p. 228 

Prudent man, officers and employees, Disbursing Offi¬ 
cers’Act, 158 

Public acts, breach of contract, 8 99 
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Public airport. 

Act of Congress authorizing and directing Seers* 
tary of Commerce to construct, operate and 
maintain, f 72, n. 12 

Plow of traffic, negligent operation, claims found¬ 
ed on tort, 1139 

Public business, employment of persons to aid in 
carrying on, § 36 

Public domain, power and control over, § 71 
Public enemy, officers and employees, 

Losses, § 54 

Public funds, custody and care, $ 57 
Public exigencies, contracts, f 87 
Public firemen, tort liability, § 118, p 296, n. 81 
Public funds, officers and employees, custody and care, 
§57 

Public health service, officers and employees, extra 
compensation, § 46, p 91 
Public Housing Administration, 

Actions by and against, § 178, p 417, n. 73 
Administrative arm of federal government, § 70, 
n. 58 

Creation, rules and principles, § 70 
Officers, powers and duties, § 38, n 48 
Public impro\ ements and works, property, § 72 
Public lands, acts of agents in sale, presumption of 
authority, § 39 

Public opinion, control of Congress, § 22 
Public parks, establishment and maintenance, f 71, 
n. 88 

Public policy. 

Assignment of claims, § 159, p 362 
Contracts, § 85, p 163; § SKI 
Executive order by President, § 30 
Gold and silver, contol over, § 125, p. 311 
Officers and employees, recovery of compensation 
by action at law, § 48 
Rights of action, § 183 
Senators, election, § 15, n. 95 
Public property, control, regulation and disposition, 
§§ 74. 75 

Public relations personnel, salary or expenses, cost- 
plus contracts, § 92, n. 52 

Public use, implied contracts, taking property, | 89 
Public Vessels Act, 

Actions, § 185, p 424 

Assignment of claims, § 158, p 357, n. 63 
Interest on damages or decrees, § 206, n. 20 
Rights of action, § 184 
Set-off or counterclaims, § 187, n. 14 
Public works. 

Contractor's bond, furnishing for, § 107 
Contracts, public policy, § 90 
Projects, conspiracy in bidding, damages, f 174, 
p. 390 

Public Works Administrator, contracts, authority to 
bind Government, § 82, n. 99 
Publication, notice to creditors, action on contractor’s 
bond, f 112, p. 278 
Purchase, 

Claims by surety, actions on contractor’s bond, 
1112, p. 276 

Power to acquire title to property by, f 71 
Real estate, exclusive jurisdiction, § 7, p. 18 
Purchase price, contracts of sale or lease, § 78, p. 151 
Quality of merchandise, contracts, arbitration, | 98, 
p. 218 


Quantity, 

Contracts, 

Arbitration, § 96, p. 218 
Provisions, § 91, p. 178 
Quantum meruit. 

Abandonment of subcontract, § 102, p. 243, n. 82 
Contractors, compensation, § 94, p. 189 
Contracts, 

Actions on, rights and remedies of contrac¬ 
tors, § 101, p. 235 
Recovery in, 186 

Payment, acceptance as not precluding additional 
recovery, § 104, p. 254, n. 79 
Questionnaires, information secured by Congress, f 26 
Questions of law and fact. 

Action on contractor’s bond, § 116 
Actions by or against, § 204 
Contracts, § 98 

Interpretation as not question of fact, § 91, 
p. 179 

Judgment, § 101, p. 240 
Rights and remedies, § 101; § 103, p. 251 
Unreasonable delays, rights and remedies of 
contractor, § 101, p 230, n. 42 
Criminal prosecutions, claims, § 173 
Informer's action on false claims, fraud, § 174, 
p. 398 

Quorum, 

Congressional committee or subcommittee con¬ 
ducting investigations, § 26, p. 46 
Rules of Congressional proceedings in determin¬ 
ing, § 23 
Railroads, 

Claims, contractor’s bond, coverage, § 109, p. 264 
Consent to be sued by, § 176, p. 407 
Federal control. 

Claims, § 158, p. 360 
Transportation claims, § 152 
Land grant railroads, claims for transportation 
of troops and supplies, § 145 
Operation, waiver of immunity against suit, 

§ 181, n. 88 

Rainfall, war contract hardship claims, § 101, p. 234, 
n. 71 

Rate of compensation, officers and employees, | 44 
Ratification, 

Officers and employees’ acts, § 38 

Government owned or controlled corporations, 
§67 

Unauthorized agreements by board or officers, § 82 
Real estate. 

See, also, Property, generally, ante 
Consent by state to acquisition, construction, § 7, 

p. 21 

Improvements, contracts of sale or lease, | 78, 
p. 154 

Indian claims, § 143 
Leases, generally, ante 

Levy under distress warrant, collection of claim 
against officer, § 59 
Mortgages, 

Foreclosure, rights of action, § 183, a. 96; 
§ 184 

Security of debt, assignment of claims, opera¬ 
tion of law, § 158, p. 859 
Power of President to sell or lease, § 77 
Public improvements and works, purchase for, § 72 
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Beal estate—Continued 

Purchased within state, jurisdiction over, 8 7 
Retrocession, acceptance by state, § 7, p. 24, n. 85 
Temporary occupation by government, damages, 
amount, § 210 

Reasonable doubt, criminal prosecutions, false claims, 
§ 173, p. 382 

Rebellion, loyalty of claimant, 8 156 
Receipt, bonds, provisions for survivorship, 8 126 
p. 327 

Receipts and disbursements of subversive organization, 
congressional investigation, 8 26* P- 51, n. 31 
Receivers, 

Contracts, rights and remedies of government, 
8 103, p. 251, n. 40 

Informer’s action on false claim, forfeiture, 8 174, 
p. 398 

Insolvent’s estate, right to payment, § 126, p. 322 
National banks, false reports, criminal liability, 
8 61 

Reclamation Bureau, water rights, actions by or 
against, 8 178, p. 412, n. 45 
Reconstruction Finance Corporation, 

Authority to sue and be sued, § 70, p. 133 
Distiller's action for reformation or damages for 
breach of contracts for lease of defense plant, 
parties, 8 69, n. 34 
Immunities, 8 70, p. 132 
Liquidation, 8 70, p. 132 

Officers and employees, discharge and removal, 
8 62, n. 23 

Subsidiary corporations, corporate characteristics, 
8 66, n. 76 

Records, 

Cost-plus contracts, 8 92 

Officers or employees, removal or destruction, 
criminal liability, 8 61, p. 107 
Subversive organizations, congressional investiga¬ 
tion, 8 26, p. 51, n. 31 

Red Cross, false claims against, 8 174, p. 385, n. 36 
Redemption, bonds, acceleration of maturity, 8 126, 
p. 320 

Reference, contracts, separate writing made part, 
8 91, p. 178 

Referendum, submission of division of congressional 
districts to, 8 13 

Reforestation, general welfare, 8 22, n 8 
Refunds, subcontractors, profits, 8 106 
Regional Agricultural Credit Corporation, 

Corporate characteristics, 8 66, n. 76 
Government owned or controlled corporations, 
8 70, p. 140 

Immunity from suit, 8 68, n. 4 
Registered mail, process, action on contractor’s bond, 
8 112, p. 277 
Regulations, 

Contract performance, preventing, 8 98, p. 207 
Public property and places, 8 74 
Reinsurer, claims, contractor’s bond, 8 109, p. 265 
Releases, 

Accord and satisfaction, 8 166 
Claims, 8 135 

Contractor, cost-plus contracts, 8 94, p. 190 
Contracts, 8 104 

Doctrine of indusio unius est exclusio alterius, 

|104 


Releases—Continued 

Labor or materialman’s claim against contractor 
for performing work or supplying materials 
to subcontractor, 8 HO, p. 269 
Laborers on public buildings, rate of wages, 8 102, 
p. 245, n. 71 

Property held by legal proceedings, 8 60 
Sureties, 8 111, p. 272 

War contract hardship claims, 8 101, p. 233 
Remedies. Administrative remedies and procedure, 
generally, ante 
Renegotiation Act, 

Actions by or against, 8 178, p. 413, n. 46 
Set-off or counterclaim, 8 187, n. 15 
Rental of equipment, claims, contractor's bond, 8 109, 
p 263 

Rental overcharges, particular funds held in trust, 
8 123, p. 304, n. 86 

Rental payments under lease, provisions, 8 73, n. 24 

Reorganization bill, congress, 8 9 

Repairs, 

Claims, contractor’s bond, 8 109, p 264 
Duty to make under lease, 8 73, n. 30 
Reports and communications of public officers, evi¬ 
dence, 8 202 
Representations, 

See, also, Misrepresentation, generally, ante 
Congress, probable future action, 8 85, pp. 161, 163 
Contracts, reliance on, 8 98, p. 208 
Fraud on government, 8 131 
Goods, contracts of sale or lease, 8 78, p. 153 
Subcontractors, acceptance and approval of work 
or cost, 8 102, p. 244 

Republican form of state government, exclusion of con¬ 
gressional members on ground of state lack, 8 16 
Reservations limiting jurisdiction, 8 7, p. 19 
Reserve powers. Constitution, 8 4 
Residence, divorce requirements for military persons, 
exclusive legislation, 8 7, p. 18, n. 35 
Resolutions authorizing congressional investigations, 
form, 8 26, p. 45 

Respondeat superior, doctrine of, tort liability, 8 117 
Responsibility, contracts, transfer or assignment, 8 95, 
p. 199 

Restitution, contracts, rights and remedies of govern¬ 
ment, 8 103 

Restraint of trade, rights of action, 8 183, n. 4 
Restrictions on use of funds appropriated, 8 123, p. 307 
Results, contracts, method of accomplishing, 8 9S, 
p. 208 

Retrocession of jurisdiction, 8 7, p. 24 
Revenue laws, claims arising under, 8 140 
Reversal of conviction, unjust conviction of crime, 
claims, 8 136 

Reversion, co-owners or beneficiaries of bond, rights, 
8 126, p. 327 

Review. Judicial review, generally, ante 
Revolutionary War claims, 88 145, 147 
Right of people to choose members of Congress, 8 H 
Robbery, officers and employees, Disbursing Officers* 
Act, 8 58 

Royal lease of lands in Puerto Rico, forfeiture, 8 71 
Royal prerogatives, 8 4 
Royalties, patented inventions, use, 8 144 
Rubbish and debris, contractors, costs of removal, re¬ 
covery, 8 94, p. 192, n. 44 
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Rules and regulations, 

Congressional proceedings, f 23 
Executive departments, 8 31 
Low-rent housing projects, § 74 
Public property, control, regulation and use, | 74 
Rural Electrification Act, purpose and operation, f 123, 
p. 306, n. 2 

Rural Electrification Administration, government 
owned or controlled corporations, creation, pow¬ 
ers and duties, $ 70, p. 139 
Savings bonds. 

Co-ownership, 8 126, p 318 

Cold clause resolution, application, § 126, p. 319 
Ownership, 

Presumption, § 126, p. 318 
Regulations, 8 126, p 316 
Parties, rights, law governing, 8 126, p. 317 
Payment, regulations, § 126, p 316 
Possession, presumption, § 126, p. 318 
Power of Congress to issue, § 126, p. 316 
Proceedings to determine ownership, § 126, p. 319 
Property interests, § 126, p 319 
Resulting trusts, fi 126, p. 322 
Right of survivorship, joint tenancy, § 126, p. 31N 
Transfer, § 126, p. 321 

Schedules of operation, discretionary function, toit 
liability. § 118 

Sea coast, marginal belt, dominion and control, 8 3 
Seal, 8 8 

Sealing voyages, weight and sufficiency of exidence, 
§ 203 

Seamen, agents. 8 34 

Secrecy of records, executive departments, rules and 
regulations, § 31, n. 24 

Secret profits, officers and employees, liability to ac¬ 
count, 8 51 

Secret service agents, compensation, recovery In ac¬ 
tion at law, 8 48, n. 65 

Secretary of Agriculture, actions by or against, § 178, 
p. 412, n. 45 
Secretary of Interior, 

Alaska railroad employees, wages, determining, 
$ 44, p 81, n. 88 

Contracts, necessity of writing, § 86 
Secretary of Lalior, 

Contracts, wage rates, determination, 8 68, p. 217, 
n. 24 

Wages rates, conclusive determination, § 109, 
p. 265 

Secretary of State, 

Mixed claims commission, authority to consider 
and pass on regularity and validity of awards 
made, 1162, p. 368 
Passports, powers and duties, § 33 
World War claims, § 148 
Secretary of The Navy, 

Contracts, 

Necessity of writing, 8 86 
Settlement of amounts, 8 83 
Secretary of The Treasury, 

Bonds, power to issue, 8126 
Contracts, passengers' baggage, removal and ex¬ 
amination, 8 83 

Interim certificates and receipts, issuance, 8 128 
Powers and duties, 8 38 

Execute or approve lease of property, 8 77 


Secretary of The Treasury—Continued 

Release of property held by legal proceedings, 
8 80 

War savings stamps, issuance, 8 129 
Secretary of War, 

Claims, 

Accord and satisfaction, 8 166, n. 32 
Approval, effect, 8162, p. 366 
Contracts, 

Claims for extra compensation, 8 98, p. 213, 
n. 95 

Disposition of merchandise, construction and 
operation, 8 90, n. 57 
Necessity of writing, § 86 
Promise to purchase, 8 85, n. 66 
Negotiable paper, power to endorse or accept, 8 83 
Powers to act, 88 32, 83 

Sedition, congressional investigations, § 26, p 50 
Senate. Congress, generally, ante 
Sentence, prosecution for contempt of Congress, 8 26, 
p. 58 

Sergeant at arms of Senate, appointment of deputies 
by, § 24 

Serviceman, injury to, claim founded on tort, 8 139 
Servicemen's Readjustment Act, false claims, penal¬ 
ties under, § 168, p. 370 
Sessions of Congress, § 21 
Set-off and counterclaim. 

Action on contractor’s bond, 8 H2, p. 275, n. 54 
Claims by or against, § 187 
Defenses by indh iduals, claims, 8 189 
Execution and enforcement of judgment, 8 207 
Official bonds, actions on, 8 56 
Penalties and forfeitures for false claims, § 174, 
p. 386 

Rights and remedies, § 101; § 103, p. 251 
Statutory authority, 8 189 

Settlements. Compromise and Settlements, generally, 
ante 

Sheriff, legislative employment of executive agencies, 
§ 25 

Shipbuilders, cost-plus contracts, 8 92, n. 52 
Shipping, 

Consent to be sued on claims, 8 176, p. 407 
Government owned or controlled corporations, 

§ 70, p. 133 

Shipping board, contracts, powers, 8 83 
Shipwrecks, damages, actions, § 185, p. 431 
Shop licenses, patented inventions, 8 144 
Shore structures, damages resulting from collision by 
vessel, 8 185, p 426 

Sick leave, officers and employees, traveling and sub¬ 
sistence expenses, 8 44, p. 84; § 47 
Signature of negotiable instrument’s payee, knowl¬ 
edge, charge, § 127, p. 330 

Silver Purchase Act, identification of silver by affi¬ 
davits, § 125, p. 313 
Simple interest on claims, 8154 
Single nation, 8 2 
Site, 

Contracts, conditions differing from drawings or 
specifications, decision of specific officer or 
arbitrator, 8 98, p. 213, n. 93 
National historic significance, power to acquire, 
8 71, n. 74 

Situs of government owned or controlled corpora¬ 
tions, 8 85 
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Skill, proposals or bids, acceptance on, 8 87 
Skilled laborers, traveling expenses, cost-plus con¬ 
tracts, 8 92 _ 

Slum clearance projects, construction of act of retro¬ 
cession, { 7, p. 23, n. 79 

Social relations of citizens, inherent sovereign power 
to interfere, 14 

Social security funds, appropriations, subject to, 

§ 123, p. 303, n. 85 

Social security taxes, contractors, Increased cost, f 94, 
p. 190, n. 41 

Soil erosion, prevention, general welfare, I 22, n. 8 
Solicitation of funds for political purposes, criminal 
liability, { 61, p. 106 

Solvent credits as intangible property, taxation by 
state local agencies, {125, p. 311 
Sovereign immunity. 

Government owned or controlled corporations, 
8 68 

Implied waiver, {188 

Sovereign powers, contracts, delays, responsibility, 
§ 101, p. 230 

Sovereignty, police power to protect, § 5 
Spare parts, patented devices, use, § 144, p. 344, n. 1 
Special accounts, contracts, deposit of advance in, 
§ 104, p. 253 

Special agents, warranties, § 82 
Special bills, tort claims, 8 117 
Special legislation, consent to suit, { 176, p. 403 
Specifications. Plans and Specifications, generally, 
ante 

Speeches, privileges and immunities of congressional 
members, 8 16 

Spirit of contract, observance, 8 91, p. 178 
State banks. Congress, employment as instrumentali¬ 
ties of federal government, 8 65, n. 62 
State control, matters excluded from, 8 7, p. 15, n. 5 
State corporations, instrumentalities of federal gov¬ 
ernment, 8 34 
State courts. 

Appearance to seek affirmative relief, 8 197 
Consent to be sued, place, 8 176, p. 406 
Jurisdiction of actions by or against, 8 190 
Officers and employees, jurisdiction and proceed¬ 
ings, liability, 8 52 
State flags, 8 6 

State laws, continued operation, jurisdiction, 8 7, p. 24 
State legislature. 

Division of state into congressional districts, 8 73 
Q ualific ations of voters for members of Congress, 
power to prescribe, 8 U 
State officers, presidential electors, 8 28 
State police officers, agents, 8 34 
State property, cession, jurisdiction, 8 7, p. 17 
States, actions by, 8 179 

Status of government owned or controlled corpora¬ 
tions, 8 96 

Statutory provisions. 

Administrative Procedure Act, generally, ante 
Admiralty Act, generally, ante 
Armed Forces Leave Act, interest on leave set¬ 
tlement bonds withheld, 8 154, n. 26 
Assignment of Claims Act, construction, 8 758, 
p. 360, n. 89 

Atomic Energy Act, patented inventions, use, 

8 144 

Atomic Energy Commission, generally, ante 


Statutory provisions—Continued 
Budget and Accounting Act, 

Comptroller General, authority and duty, 

8 122 

Settlement of claims, 8 182, p. 366 
Claims, 8 137 

Allowance, 8 160 
Time for presentment, 8 161 
Contract Settlement Act, generally, ante 
Death on High Seas Act, statute of limitations, 

8 192, p. 441, n 86 

Dent Act, claims under, 8 174, p. 388, n. 76 
Disbursing Officers* Act, public funds, custody 
and care, § 58 

Emergency Price Control Act, statute of limita¬ 
tions, application, 8 192, p. 441, n. 86 
Emergency Relief and Construction Act, purpose 
and operation, 8123, p 306, n. 2 
Emergency Relief Appropriation Act, purpose and 
operation, 8 123, p. 306, n. 3 
Fair Labor Standards Act, enforcement, 8 778, 
p. 411, n. 40 

False claims, 8 168, p. 375 

Farm Tenant Act, real estate, acceptance of offer 
to sell, 8 85, p. 161, n. 73 

Federal Control Act, assignment of claims, 8 758, 
p. 360 

Federal Emergency Farm Mortgage Act, econom¬ 
ic distress, appropriations for relief, 8 723, 
p. 304, n. 94 
Federal Register Act, 

Legislative employment of executive agen¬ 
cies, 8 25 

Presidential proclamations and executive or¬ 
ders, purpose, 8 30 

Federal Tort Claims Act, generally, ante 
First War Powers Act, 

Defense contracts, modification, 8 701, p. 234 
War contract hardship claims, § 101, p. 232 
Fleet corporation, generally, ante 
Flood Control Act, plans and specifications, 
change, 8 178, p. 412, n. 45 
Foreign Service Act, officers and employees, ex¬ 
tra compensation, 8 46, p. 91 
French Spoliation Act, 

Claims, 88 145, 150 
Evidence, 8 203 
Gold Reserve Act, 

Delegation of legislative power, 8 125, p 311 
False claims, penalties under, 8 168, p. 376 
International Organizations Immunities Act, 
rights of action, 8 184 

Interpleader Act, defenses by individuals, claims, 
8 188, n. 29 

Mexican Claim Act, assignment of claims, 8 758, 
p 357, n 63 

Military Claims Act, settlements, 8 768 
Missing Persons Act, officers and employees, 
traveling and subsistence allowances, 8 47 
National Industrial Recovery Act, 

Actions, 8 778, p. 413, n. 46 
Labor costs, claims for increase, I 161, n. 26 
National Labor Relations Board Appropriation 
Act, construction and operation, 8 723, p. 307, 
n. 13 

Process, service in actions by or against; 1196 
Public Vessels Act, ante 
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Statutory provision®—Continued 
Renegotiation Act, 

Actions by or against, f 178, p. 418, n. 46 
Set-off or counterclaim, 9 187, n. 15 
Rural Electrification Act, purpose and operation, 
4 123, p. 306, n. 2 

Servicemen’s Readjustment Act, false 
penalties, S 168, p. 376 

Silver Purchase Act, identification of silver by 
affidavits, f 125, p. 313 
Suits in Admiralty Act, generally, post 
Tort Claims Act, generally, post 
Trading With the Enemy Act, 

Consent to suit, f 176, p. 404, n. 71 
False claims, actions, f 168, p. 376 
Tucker Act, generally, post 
Walsh-Healy Act, 

Contracts, application, 9 100, p. 223, n. 77 
Liquidated damages, recovery, 9 103, p. 249 
War Contract Hardship Claims Act, losses, 9 101, 
p 231 

War Labor Disputes Act, 

Indispensable parties, 9 194, p. 447, n. 37 
Mine seizure, 9 178, p. 411, n. 40 
War Minerals Relief Act, 9 162, p. 368 
War Mobilization and Reconversion Act, 

Reimbursement of expenses, 4 97, p. 206, n. 8 
War contracts, termination and settlement, 
9 97, p. 204, n. 93 

War Shipping Administration Act, rights of ac¬ 
tion, $ 184 
Stipulations, 

Contracts, damages, rights and remedies of gov¬ 
ernment, 9 103, p. 250 

Release of property held by legal proceedings, 

9 80 

Time for suit on contractor’s bond, 9 113 
Stolen bonds, title, 9 126, p. 323 

Stolen interim certificates and receipts, purchaser 
for value in due course without notice, burden 
of proof, 9 128 

Strangers, contracts, benefit claims, 9 81. P- 178 
Strict compliance with contract provisions, 9 91, p. 179 
Study and research, investigations by Congress, 9 26 
Subcontractors, 

Acceptance and approval of work or cost, 4 162, 
p. 244 

Assignment of claims, 99 158,159 
Bankruptcy, 4 HO, p. 268 
Bond, 4 HO, p. 270 

Claims against government, 9 102, p. 246 I 

Contract Settlement Act, 4 102 
Inventions, use, compensation, 9 144, p. 346 
Parties, action on contractor’s bond, 9 114 
Recovery by contractor for, 9 102, p. 247 
Rights and remedies, 9 102 

Violations of eight-hour law, criminal liability, 

4 61, p. 108 

Work, acceptance and approval, 9 102, p. 244 
Subcontracts, 

Contractual provision prohibiting, 9106 
Liability of contractor’s surety on bonds, 9 110 
Subdivisions of state, congressional districts, change 
because of expansion or contraction, 9 13, n. 57 
Subletting contracts, transfer or assignment, 9 95, 
p. 199, n. 11 


Subordinate officers of executive departments, duties, 
9 SI 

Subpoena, House of Representatives, contesting elec* 
tion of member, witnesses, f 16 
Subrogation, 

Actions involving, parties, 9 194, p. 449 
Assignment of claims, operation of law, 9 158, p. 
359 

Tort Claims Act, pleadings, 9 198, n. 28 
Subrogee of tort claimant, right to sue, 9 118, n. 54 
Substantial compliance with contract provisions, 4 98, 
p. 207, n. 23 

Substantial performance. 

Contract with subcontractor, 4 110, p. 267, n. 55 
Subcontractor, recovery, 4102 , p. 243 
Subsurface conditions, contractors, recovery of costs. 

4 94, p. 194 
Subversive activities, 

Congressional investigations, 9 26, p. 51 
Union membership lists, congressional investiga¬ 
tions, power to compel production, 4 26, p. 48, 
n. 88 

Subversive organizations. 

Attorney general, power to determine, list and 
publicise as, 9 32 

Investigation of federal employee to determine 
membership in organization, 9 31 
Subversive persons, qualifications of congressional 
members, 411; 9 16, n. 1 
Suits in Admiralty Act, 9 185, p. 427 

Assignment of claims, 9 158, p. 357, n. 63 
Cross libels, 9 189, n. 48 
Fleet Corporation, effect, 4 70, p. 139 
Interest on damages or decree, 9 206 
Maritime tort, 4 69, n. 23 
Rights of action, 9 184 
Third party defendants, 9 195 
Superintendent hired by subcontractor, claims, con¬ 
tractor’s bond, 9 110, n. 46 

Supervising architect of treasury, contracts, powers, 
9 83 

Supplemental contract, recovery of damages for de¬ 
lay, | 101, p. 228, n. 28 

Supplies for naval vessels, statutory restrictions on 
price to be paid, 9106 

Supply contract, administrative determination of 
claims against contractor, 9 98, p. 216* n. 14 
Supreme governmental powers, 9 4 
Supreme law of the land, 9 22 
Sureties, 

Assertion of rights by receiver, 4 111, p. 272 
Assignment of claims, rights, 44 158, 159 
Claims, rights of assignee, | 111, p. 272 
Discharge, 9 111, p. 272 

Duty to furnish information as to responsibility, 
4108 *■ 
liability to laborers and materialmen, 4 109, p 
261 

Mistake, recovery of funds paid by, 4 111, p. 272 

Official bonds, discharge, 4 55 

Parties, action on contractor’s bond, 4 114 

Payment and set-off, 4 111, p. 273 

Prime contractor, substitution as, 4 111, n. 99 

Receivers, assertion of rights by, 4 111, p. 272 

Release, 4 111, p. 272 

Rights and remedies, 4 111 
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Sureties—Continued 

Scope and extent of liability on contractor’s 
bond, 1106 
Set-off, S 111, p. 273 

Surplus inventories, sales, war contracts, termination 
and settlement, 8 07, p. 206, n. 1 
Surplus property. 

Conditions of sale, { 78, p. 151 
Power to sell or lease, 877 
Surplus war property, disposition, 8 78, p. 154 
Surrender of jurisdiction, 8 7, p. 23 
Surviving co-owners and beneficiaries of bonds, rights, 
§ 126, p. 325 

S wimmin g pool, negligent operation, claims founded 
on tort, 8 138 

Tax liens, suits to remove, indispensable parties, 
1104, p. 445 

Tax waivers, suits to cancel, indispensable parties, 
1104, p. 445 
Taxes, 

Assessment for improvements made prior to fed¬ 
eral ownership, § 78, p. 155 
Cession reserving rights of, construction, 8 7, 

p. 21 

Collection, claims, tort liability, 8 118, P- 300 
Consent to be sued on claims, 8 176, p 407 
Contractors, increase in costs, 8 64, p. 190, n. 41 
Cost-plus contracts, 8 62 

Legislative employment of executive agencies, 
8 25 

Power to lay, 88121,123 
Rights and remedies of taxpayers, § 130 
Technical language, Indian treaties, construction, 
8 143, p. 341, n. 81 

Television cameras, presence at congressional investi¬ 
gation, 8 26, p. 47 

Temporary appointments to Senate, 815 
Tenancy, savings bonds, nature, 8 126, p. 318 
Tennessee Valley Authority, 

Conservation and control of resources and power, 
8 70, p. 130 

Crop destruction, liability for, 8 66, n. 87 
Immunity from suit, 8 70, p. 131 
Jurisdiction and venue of suit against, 8 69 
Officers, removal by President, 8 62, n. 99 
Resources and power, conservation and control, 
8 70, p. 130 
Term, definition, 8 1 
Terms, 

Contracts of sale or lease, 8 78, p. 151 
Negotiability of bonds, 8126, p. 321 
Territorial extent, 881.3 
Territory, 

Congressional districts in state, 813 
Test of machine, contracts, rights and remedies of 
contractor, 8101, p. 225, n. 90 
Testimony. Witnesses, post 

Third party beneficiaries, lease provisions designed 
for protection, 8 73 

Third party defendants, impleading in actions by or 
against, 8165 
Third persons. 

Bonds, contracts for benefit of, 8 126, p. 326 
Contractors, recovery of costs caused by, 8 64, p. 
193 

Liability of contractor to, 8105 
Savings bonds, legal rights, 8126, p. 318 


Third persons—Continued 

Subcontractor, bond given by, liability, I 110, p. 
270 

Three mile coastal limit, dominion and control, 8 3 
Time, 

Audit for examination, holding, 8160 
Contracts, 

Actions on, 8 101, p. 235 
Decision by specific officer or arbitrator, ap¬ 
peal, 8 98, p. 213 

Extension, sureties, release, 8 111, p. 272 
Inspection of work or materials, 8 68, p. 208 
Payment under, 8 104 
Performance, 8 68, p. 209 

Rights and remedies of government, 
8 103, p 250 

Termination for nonperformance, 8 100, p. 
222 

Election for congressional members, 88 U, 15 
Expiration of lease, provisions, 8 73, n. 24 
Limit, contracts, waiver, 8 66, p. 201 
Notice, action on contractor’s bond, 8 112, p. 276 
Payment of contractor’s compensation, 8 63, p. 
185 

Presentment of claims, 8 161 
Property, destruction or confiscation, claims, 8 145 
Sessions of Congress, 8 21 
Suit on contractor’s bond, 8 113, p. 279 
Trial, action on contractor’s bond, 8 116 
Withdrawal or modification of bids, 8 37 
Timeliness of appeal under contract, question of law, 
8 68, p. 216, n. 1G 
Title, 

Abandonment, 8 76 

Bona fide purchaser of lost, stolen or converted 
bonds, § 126, p. 323 

Bonds, facts and circumstances, 8 126 
Nature acquired, 8 71 

Savings bonds, laws governing, 8 126, p. 317 
Tobacco for workmen, claims, contractor’s bond, 8 169, 
p. 263 

Tokens, improper coining of money, 8 125, p. 311 
Tooling expenses, cost-plus contracts, 8 62, n. 52 
Tort Claims Act, 

Counterclaims, assertion of tort claims by f 8 136, 
n. 48 

Extent and limits of liability, 8118 
General and special damages, 8 210 
Impleading of parties, 8 165 
Interest on damages or decree, 8 206 
Joinder of parties, 8164, p 448 
Judgments, recovery, 8 206 
Local law, pleading, 8168, n. 28 
Pleading, assertion of claim, 8168 
Proper parties, 8 164 
Punitive damage, 8 210 
Recovery of costs, 8 209 

Res ipsa loquitur doctrine, applicability, 8 201, 
n. 50 

Servicemen, injuries to, 8136 

Set-off and counterclaim, 8187, n. 15 

Special damages, 8 210 

Statute of limitations, 8 162, p. 441, n. 86 

Subrogation, pleading, 8168, n. 28 
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Torts, §§ 117-119 
Actions, 

By or against, 1178, p. 413 
Not sounding in, consent to be sued, | 177 
Administrative adjustment, f 117 
Claims founded on, 8 139 
Contractor’s liability to third persons, § 105 
Extent and limits of liability, $ 118 
Fleet Corporation, liability for, § 70, p 137 
Government owned or controlled corporations, 
Immunity from suit, 8 68 
Liability, § 66 
Implied contracts, 8 89 
Indian treaties, claims under, 1143 
Limits of liability, $ 118 
Maritime, actions, 8 185, p. 424 
Operator of steamship owned by Maritime Com¬ 
mission, liability, § 70, p 134, n. 66 
Patent infringement by government, damages for, 
§ 144 

Rights of action, 8 183 
Statutory exceptions, § 118 
Vessels in public service, actions, § 185, p. 423 
Trade-marks, consent to suit, 5 176, p. 405 
Trade practices, contracts, recognition, 8 91, p. 178 
Trading With the Enemy Act, 

Consent to suit, 8 176, p 404, n 71 
False claims, action under, § 16.8, p. 376 
Transfer, 

Bonds, § 126 
Contracts, § 95 
Executive agencies. 8 31 
Jurisdiction, conditions precedent, 8 7, p 23 
Transmission line, contract for construction, disputes, 
898, p. 216, n. 15 
Transportation, 

Employees, expenses, cost-plus contracts, 8 92 
Incorporation of classifications in contract, 8 91, 
p. 176, n. 79 

Materials or equipment, claims, contractor’s 
bond, 8 109. p. 264 
Transportation claims, 8 152 

Treacherous conduct, criminal liability of officers, 
8 60 

Treason, privileges and immunities of congressional 
members, 8 13 

Treasury. Secretary of the Treasury, generally, ante 
Treasury notes, power to issue, 8 125, p. 311 
Treaties, 

Boundaries defined by, 8 3 
Claims under, 8 142 
Indian treaties, claims under, 8 143 
Jurisdiction over property, power to acquire, 8 9 
Trespass, 

Actions by or against, 8 178, p. 413, n. 47 
Rights of action, 8 183 
Tort actions, 8 118, n 52 

Trespass to try title, state courts, jurisdiction in ac¬ 
tion by or against, 8 190 

Trespassers on public domain, power to prosecute, 
• 8 71 
Trial. 

Action on contractor’s bond, 8 112, p. 275 ; 8 118 
Actions by or against, 8 204 
Government owned or controlled corporations, ac¬ 
tions by or against, 8 69 
Impeachment, 8 82 


Trial—Continued 

Instructions to Jury, 8 204 

Prosecution for contempt of Congress, | 26, 
p. 58 

Officers and employees, discharge or dismissal, 
8 62 

Questions of law and fact, generally, ante 
Troop transports, vessels, actions, 8 185, p. 427 
Troops, transportation, claims, 8 145 
Truck tires and tubes, claims, contractor’s bonds, 
8 109, p. 263, n. 6 

Trust companies, assignment of claims, 8 158, p. 360 
Trust funds, interest on claims, 8 154 
Tucker Act, 

Claims, 

Doctrine against splitting, 8 160 
Recovery for, 8 139, n. 61 
Costs, recovery, 8 209, n 53 
Findings, 8 205 
Rights of action, f 184 
Set-off and counterclaim, 8 187, n. 15 
Typewritten matter, contracts, presumption, f 91, 
p. 177 

Ultra vires contract, 8 90, n. 53 

Un-American activities. House of Representatives 
committee, validity, 8 26, p. 45, n. 60 
Unappropriated money of debtor, application to sat¬ 
isfaction or partial satisfaction of debt due, f 132 
Unauthorized act of officers, implied contracts, 8 89 
Unauthorized contracts, 8 90 

Undisclosed principals, officers and employees, person¬ 
al liability, 8 51 

Unemployment compensation payments, officers and 
employees, suspension or removal as affecting, 
8 44, p. 85 

Unemployment trust fund, state funds, control, f 122, 
n 63 

Unfaithful conduct, criminal liability of officers, 8 60 
Unforeseen conditions, contracts, costs and expenses, 
8 94, p 194; 8 98, p. 207 ; 8 101, p. 229 
Union membership lists, power of congressional sub¬ 
committee to compel production, 8 26, p. 48, n. 88 
United States Housing Authority, actions by or 
against, 8 70 

Unjust conviction of crime, claims, 8 136 
Unjust enrichment. 

Recovery by government of compensation paid 
officer or employee, 8 50 
Rights and remedies of government, 8 163 
Savings bonds, breach of contract, 8 126, p. 320 
Unlawful detention, rights of action, 8 183, n. 1 
Unusual conditions, contracts, existence, findings, 8 98, 
p. 220, n. 42 

Use of public property and places, 8 74 
Utility, patents, claims for infringement, 1144, p. 344, 
n. 1. 

Validity, 

Congressional investigation, determination, f 26, 
p. 49 

Lease, law governing, 8 73 
Value, 

Contractors, amount of recovery for extra costs 
and expenses, 8 94, p. 197 
Money, regulation, 8 125 

Work, contractors, compensation not fixed by con¬ 
tract, 8 93 

Variance, criminal prosecutions, false claims, | 173, 
p. 383 
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Vehicles, negligent operation, claims founded on tort, 
8 139 

Verdict, criminal prosecutions, claims, | 173 
Vessels on high seas, false claims, 8 100 
Vessels owned or operated by, rights of action, 8 ISO 
Vested rights, federal employment, § 62, n. 96 
Veterans, demoted employees, compensation, $ 44, p. 83 
Veterans' Administration, 

A genfa, 8 34 

Discretion to approve allowances, 8 44, p. 83, n. 22 
False claims, 8 168, p. 376 

Indispensable party in proceedings to cancel sep¬ 
aration order, 8 194, p. 447, n. 35 
Rights of action, 8 164 
Veto power. 

Governor, division of state into congressional dis¬ 
tricts, 8 13 
President, 8 29 

Violation of law, recovery of money paid in, 8 134 
Virgin Islands corporation, powers, 8 66, n. 84 
Vocational training board, contracts, powers, 8 63 
Voluntary act of contractor, rights and remedies, 8 101, 
p. 225, n. 96 

Voluntary assignments, assignment of claims prohibit¬ 
ed, 8 158, p. 358 

Voluntary retirement of officers and employees, 8 44, 

p. 86 

Voting records and machines, subpoena by grand jury, 
8 11, n. 24 

Wage adjustment board, contractors, increased labor 
costs, recovery, 8 94, p. 195 

Wage and hour administrator, costs, liability for en¬ 
forcement of provisions of Fair Labor Standards 
Act, 8 209, n. 58 
Wages, 

Contractors, 

Liability of surety on bond, 8 169, n. 56 
Mandatory provisions as to change, 8 94, 
p. 186, n. 4 
Contracts, 

Administrative procedure for determining, 
8 98, p. 217 
Rate, 8 66, n. 23 

Rights and remedies of contractor, 8 161, 
p. 224, n. 86 

Determination by government officers, 8 162, 
p. 245, n. 76 

Liability for prevailing, contractor's bond, 8 169, 
p. 265 

Purpose of contract or provision, 8 91, p. 175, n. 71 
Sureties, payment and set-off, 8 111, p. 274 
Waiver, 

See, also. Estoppel, generally, ante 
Acceptance of less than due on claim, 8 166 
Anti-assignment statute, 8 159, p. 362, n. 99 
Contractor’s bond, 8 167 
Contractors, extra expense, 8 95, p. 188, n. 9 
Contracts, 

Actions on, rights and remedies of contractor, 
8 161, p. 235 

Advance payments, return, 8 164, p. 253 
Damages, rights and remedies of government, 
8 163, p. 256 

Extension of time, notice of causes of delay, 
8 98, p. 210 

Nonperformance, 8 106 
Persons authorized, 8 96 
Provisions, 8 63 


Waiver—Continued 

Contracts—Continued 

Rescission, right of, 8 97, p. 204 
Rights and remedies of contractor, 8 101, 
p. 224 

Defenses by government, 8 186 
Government owned or controlled corporations, Im¬ 
munity from suit, 8 68 

Governmental immunity. Tort Claims Act, 8 116 
Immunity, 

Actions by or against, 8 181 
Interest on claims, 8 154 
Suit, 8 176, p. 403 

Laborer or materialman's claim against con¬ 
tractor for performing work or supplying 
materials to subcontractor, 8 HO, p. 269 
Laborers, wage rates, 8 102, p. 245, n. 71 
limitations on time to bring Butt, claims, 8 192, 
p. 443 

Notice, action on contractor’s bond, 8 112, p. 278 
Subcontractor's failure to furnish approval of his 
work, $ 102, p. 244, n 61 

Tennessee Valley Authority, immunity from suit, 
8 70, p. 132, n. 46 

Tort liability, exemption from, 8 117 
Transportation claims, cash payment, 8 152 
Venne of actions against, objections to, 8 191 
Walsh-Healey Act, 

Contracts, application, 8 100, p. 223, n. 77 
Liquidated damages, recovery under, 8 103, p. 249 
War, 

Absentee voting in presidential elections, 8 28 
Contractors, costs due to, 8 94, p. 190 
Control of property constructed in preparation 
for, 8 71 

Jurisdiction over property, power to acquire, 8 6 
Secretary of War, generally, ante 
Surplus property, power to sell or lease, 8 77 
War Assets Administration, 

Contract for sale of surplus property, liability for 
anticipated profits of resale, 8 101, p. 241, 
n. 32 

War surplus sale, revocation of award under 
condition of sale, § 87, n. 56 
War claims, 8 145 

War Contract Hardship Claims Act, 

Losses, 8 101, p 231 

Subcontractors, recovery for losses, 8 102, p. 246 
War contracts, 

Contract settled by, purpose, 8 97, p. 204, n. 93 
False statements as to costs, 8 171 
Indispensable parties to actions under, 8 194, 
p. 447, n. 36 

Termination and settlement, | 97, p. 204 
War damage corporation, surplus funds, ownership, 
8 66, n. 72 

War Department, contracts, power to enter into, 8 63 
War frauds, compromise and settlement of claims, 
8135, n. 3 

War Industries Board, contracts, powers, 8 63 
War Labor Disputes Act, 

Indispensable parties in actions under, 8 194, 


p. 447, n. 37 

Mine seizure, actions by or against, 8 178, p. 411, 
n. 40 

War Mtneraia Relief Act, claims, 8 162, p. 368 
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War Mobilization and Reconversion Act, 

Reimbursement of expenses, | 97, p. 206, n. t 
War contracts, termination and settlement, | 97, 
p. 204, n. 93 

War Production Board, contracts, letters announcing 
government policy as to production of strategic 
and critical materials and minerals, $ 85, n. 66 
War risk insurance, consent to be sued on claims, 
S 176, p. 407 

War savings stamps, issuance, § 129 
War Shipping Administration, 

Claims, delay in considering, S 160, n. 11 
Government owned or controlled corporations, 
$ 70, p. 134 

War Shipping Administration Act, rights of action, 
8 134 

War supplies, reimbursement of expenditures, claims, 
§ 137 

War-time conditions, contracts, recovery of damages 
for delay, § 101, p. 230 

War workers, dormitory, duty to inspect, 8 74 
Warden of government penitentiary, actions by or 
against, § 178, p. 411, n 40 
Warn, failure to, claims founded on tort, § 139 
Warrant of distress, collection of claim against officer, 
8 59 

Warranties, 

Contracts of sale or lease, 8 78, p. 152 
Genuineness of endorsement on negotiable instru¬ 
ment, 8 127, p. 329 

Surplus war property, disposition of, 8 78, p. 154 
Warrants, 

Claims, assignment before, 88 157, 158 
Congress, issuance to bring before it witness, 8 19 
Congressional committees, compelling attendance 
of witnesses, 8 26, p. 47 
Payment of appropriation, 8 124 
Waste, duty to prevent under lease, 8 73, n. 30 
Water, negligent management and control, claims 
founded on tort, 8 139 

Weight of merchandise, contracts, arbitration, 8 98, 

p. 218 

Wild game, damages for destruction, 8 743, p. 341, 
n 81 

Wills, bonds, disposition of proceeds, 8 126, p. 327 
Withdrawal, 

Anticipatory repudiation of contract, | 78, p. 154 
Bids, 8 67 


Congressional investigations, 8 26, p. 52 
Attendance, compelling, 8 26, p. 47 

Punishment for refusal, | 26, p. 54 
Health, 8 26, p. 53 

Lack of quorum, objections, 8 26, p. 46 
Refusal to appear, 8 26, p. 55 
Rights, 8 26, p. 46 
Self-incrimination, 8 26, pp 53, 55 
Contracts, actions on, production, 8 101, p. 237 
Cross-examination, 8 101, p. 237 
Fees, costs, 8 209 
Power, 

Congress to punish, 8 19 
Senate to require attendance In determining 
election validity, 8 16 

Prosecution for contempt of Congress, 8 26, p. 57 
Subpoena, House of Representatives, contesting 
election of member, 8 16 
Testimony, 

Congressional investigation, punishment for 
refusal, 8 26, p. 54 

Congressional subcommittee, taking, 8 26, 
p. 46 

House of Representatives, contesting election 
of member, 8 16 

Words, contracts, construction and operation, 8 91, 
p. 178 

Workmen’s compensation. 

Application to land acquired by federal govern¬ 
ment, 8 7, p. 25 

Assignment of claims, 8 158, p. 357, n. 63 
Premiums on insurance policies, claims, 8 199, 
p. 263 

Subcontractors, cost, 8 192, p. 243, n. 50 
World War claims, 8 148 
Writing, 

Claims, presentation, 8 160 
Contractor's bond, 8 107 
Contracts, 

Modifications and changes, 8 96, p. 201 
Necessity, 8 86 
False claims, 8 168, p. 375 
False documents in support of claims, 8 170 
War contract hardship claims, request for relief, 
8 101, p. 233 

Wrongful conviction and imprisonment, evidence 
8 203 

Wrongful interference, contracts, rights and remedies 
of contractor, 8 101, p. 225 
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Actions for fees or compensation, § 4 
Adjunct of court, § 1 
Affidavits, power to take, g 3 

Affidavits to facilitate discharge of attorney’s duties, 
fees for preparation, g 4 

Affinity of person appointed to judge appointing, { 2 
Alaska, g 1 

Special powers, § 3 
Appointment, g 2 

Arrest on civil process, jurisdiction of proceedings, 
§ 3 

Arresting, powers, g 3 
Audit and accounting, § 4 
Authority to do particular acts, g 3 
Bailing, powers, § 3 
Causes for removal, § 2 

Civil process, arrest on, jurisdiction of proceedings, 
§ 3 

Civil rights, power to appoint persons to execute 
process under laws relating to crimes against, g 3 
Committee officer of person charged with offense, ju¬ 
risdiction, g 3 

Common law, precedents, procedure for removal, g 2 
Compensation, g 4 

Conditions precedent to suit for fees, § 4 
Consanguinity of person appointed to judge appoint¬ 
ing, g 2 

Control of appointing court, g 3 
Convicts, discharge of poor convicts, power, | 3 
County jail, authority to commit defendant to, g 3 
De facto officer, person having void appointment, 
right to compensation, g 4 

Decision subject to review by appointing court, g 3 
Depositions to file in civil cases, fee for taking and 
certifying, g 4 

Discharge of poor convicts, jurisdiction, g 3 
District attorney, power to control actions to prevent 
preliminary consideration of case, § 3 
Docket, order of appointing court compelling keeping 
of, g3 

Docket fees, actions for, g 4 

Elective franchise and civil rights, power to appoint 
persons to execute process under laws relating 
to crimes against, g 3 

Estoppel by acceptance of payment without subjec¬ 
tion to demand for larger amount, g 4 
Evidence, procedure for removal, g 2 
Extraditable offense, power to is*'ue warrant for ar¬ 
rest of person charged with commission, g 3 
Fees, g 4 
Functions, gg 1, 3 

General accounting office, presenting account to, g 4 

Hearing, procedure for removal, g 2 

History and nature, g 1 

Implied authority to do particular act, g 3 


Imprisoning, powers, g 3 
Independent judicial powers, possession, | 1 
Indian territory, special powers in certain territories, 
g 3 

Judicial officer, g 1 
Jurisdiction, g 3 

Magistrate, power as examining magistrate, g 3 
Mode of procedure for removal, g 2 
Nature, § 1 

Notice of charges, procedure for removal, g 2 
Oath of office, g 2 

Oath to deputy surveyor, authority to administer, g 3 
Officer of federal courts, g 1 

Orders and directions of appointing court, subjection 
to, g 3 

Particular services, fees for, g 4 
Per diem compensation, g 4 
Powers, g 3 

Pre-trial practice, powers, functions and jurisdiction, 
g 3, n. 29 

Precedents of common law, procedure for removal, g 2 
Preliminary examinations, power to hold, g 3, n. 66 
Preliminary stages of case, functions ordinarily con¬ 
fined to, g 3 

Prescribed fees, compensation in form of, g 4 
Presumption that oath of office taken, g 2 
Prirna facie evidence of correctness of accounts, g 4 
Probable cause to believe offense committed, power 
to determine, g 3 
Procedure for removal, g 2 
Process against vessels, power to issue, g 3 
Public lands, duty to receive fees and commissions on 
application by entrymen, g 3 
Qualification, g 2 
Quasi judicial officer, g 1 
Removal, g 2 

Search warrants, ascertainment of probable cause for 
issuance, powers, g 3 
Services, fees for, g 4 
Special powers in certain territories, g 3 
Statute of limitations, actions for fees or compensa¬ 
tion, g 4 

Subordinate judicial powers, possession, g 1 
Supervision and control of appointing court, g 3 
Tenure of office, g 2 

Testamentary and probate matters, special powers in 
certain territories, g 3 

Testimony in examinations, compensation for reports 
of, g4 

Verification of pleadings, powers, g 3 
Vessels, process against, power to issue, g 3 
Witnesses, 

Authority to subpoena, g 3 
Power to issue subpoenaes for, g 3 
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Abuse of authority, liability, 8 19 
Actions, remedy for false return, 8 20 
Actions on official bonds, 8 21 
Acts in excess of authority, liabilities, 8 19 
Acts of deputies or assistants, liability of sureties, 
* 21 

Acts or omissions of deputies or employees, liabilities, 
8 19 

Admiralty proceedings. 

Amount of expenses, 8 9 
Services, fees, 8 7 

Advanced money, reimbursement, 8 13 
Advancement of fees, 8 15 

Aliens, mileage or traveling expenses for transporta¬ 
tion, 8 12 

Allowance for service not authorized by statute, court 
order, 8 9 

Amount of expenses in admiralty proceedings, 8 0 
Amount of recovery, actions on official bonds, 8 21 
Appointment, 8 2 

By President with advice and consent of Senate, 
§ 3 

Deputies and assistants, 8 4 
Arrest, criminal proceedings, fees and expenses, 8 8 
Arrests without warrant, powers, 8 16 
Assault and execution of writ, liability of sureties, 
8 21 

Assumpsit, fees, recovery, 8 15 

Attachment of property in customs warehouse, 
charge for services of keeper, 8 13 
Attachment to enforce payment of fees, 8 15 
Attachments in rem, fees, 8 7 
Attendance at court, fees, $11 

Attorney General, determination of salaries to be 
paid, 8 6 

Auditing and accounting, public moneys, 8 14 
Authority to appoint deputies and assistants, 8 4 
Bail, power to confine prisoner for default, 8 16 
Bankrupt's estate, collection of money under warrant, 
commission, 8 10 

Boats under libels in admiralty, exclusive control, 
8 16 
Bonds, 

For faithful performance of duties, 8 3 
Indemnity to marshal, 8 22 
Necessary contents, 8 3 

Canal Zone, deputies and assistants, power to ap¬ 
point, 8 4 

Charges for services, auditing and accounting, 8 14 
Civil service, deputies and assistants, removal pur¬ 
suant to, 8 4 

Clerical assistants, power to appoint, 8 4 
Commission, offering in evidence, 8 3 
Commissioner, attendance before, fees, 8 11 
Commissions on money collected or paid, 8 10 
Commitments, transportation across, 8 8 
Common law, duties of those of sheriffs at, 8 17 


Compensation, 8 5 

Liability for and recovery, 815 
Compromise or settlement between parties, fees, f 6 
Conditions of official bond, actions for breach, 8 21 
Contracts, 

Indemnity to marshal, 8 22 
Liabilities, 8 18 
Court, attendance at, fees, 8 11 
Court of appeals, duties with respect to, 8 17 
Court of customs and patent appeals, duties with 
respect to, 8 17 

Criminal proceedings, services, fees, 8 8 
Criminal responsibility, 8 23 

Custodian of property, negligence, liabilities, 8 19 
Custody of vessels seized by revenue officers, powers, 
§ 16 

Customs court, duties with respect to, 8 17 
Damages, 

Actions on official bonds, 8 21 
Liabilities, 8 19 
De facto officer, 8 4 

Defaults occurring prior to execution of official 
bonds, liability of sureties, § 21 
Definition, 8 1 

Delay in enforcing claim, release of sureties, 8 21 
Deputies and assistants, 8 4 

Acts or omissions, liabilities, 8 19 
Fees for service, 8 6 
Misconduct, liabilities, 8 19 
Powers, 8 16 

Destruction, warrant of, fees for service, 8 8 
Disbursement of money, liabilities, § 19 
Disbursements, reimbursement, 8 13 
Discharge, criminal proceedings, fees, 8 8 
Disobedience of deputy, liability, 8 19 
Distributing and serving venires, fees, 8 9 
District court, duties with respect to, § 17 
District court judge, approval of marshal’s bond, S 3 
Duties, 8 17 
Enforcement, 

Liability, 8 20 
Official bonds, 8 21 
Escape, liability for, 8 19 
Evidence, actions on official bonds, 8 21 
Excuses and matters affecting liability, | 19 
Execution, liability for failure. 

To levy, 8 19 
To return, 8 19 
Expenses, 

Criminal proceedings, 8 8 
In admiralty proceedings, amount, 18 
Reimbursement, 8 13 
Expiration of term, powers after, f 16 
Extent of liability, 8 19 
False returns. 

Remedy for, 8 20 
To whom liable, 819 
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Pees, | 5 

Auditing and accounting, f 14 
Deputies, liability of surety, § 21 
Forfeited recognizance, power to receive money on, 
§ 16 

Forfeiture, remission pleaded as justification, § 20 
Good faith, services in criminal proceedings, fees, 8 8 
Goods, seizure of deputy without writ or process, lia¬ 
bility of surety, | 21 
Guards, 

Allowance for services, 8 U 
Transporting, mileage and traveling expenses, 
112 

Illegal arrest, criminal proceedings, fees, 8 8 
Implied notice of removal, 8 3 
Indemnity to marshal, 8 22 

Injuries resulting from breach of official duties, lia¬ 
bility, 8 19 

Insolvency, discharge under common liabilities, 8 *9 
Interest on items of legitimate expense, 8 13 
Items of legitimate expenses, interest, 8 13 
Judgment, 

Actions on official bonds, 8 21 
As protection against liability, 8 19 
Judgment debtor, to whom liable, 8 19 
Juror feeB, auditing and accounting, 8 14 
Jurors, selecting and summoning, fees, 8 9 
Jury, duty to guard against outside Influence on, 8 17 
Justification for failure to levy execution, liabilities, 
819 

Levying on property, 8 7 
Liabilities, 8 18 

Enforcement, 8 20 

For compensation and recovery, 815 
For misconduct of deputies, 819 
For official acts or misconduct, 819 
On official bonds, 8 21 
Libels in admiralty, fees, 8 7 
Liens, fees, 8 15 

Loss resulting from breach of official duties, liabili¬ 
ties, 8 19 

Malfeasance, deputies, summary punishment, 8 20 
Measure of damages for injury to property, liabilities, 
819 

Mileage, 8 12 
Ministerial officers, 8 16 
Misconduct, 

Deputy of assistants, liability of sureties, 8 21 
Liabilities for, 8 19 

Summary punishment of deputy, 8 20 
Mitigation of damages for illegal levy, liabilities, 8 19 
Money collected or paid, commissions on, 8 10 
Monition, warrant of, fees for service, 8 8 
Motion to enforce liability by summary remedy of 
judgment, 8 20 
Negligence, liability for, 8 19 
Notice of removal, 8 3 
Nulla bona executions, 8 7 
Oath prescribed by statute, 8 3 
Office expenses, reimbursement, 813 
Official acts, liabilities for, 8 19 
Official acts of deputy or assistants, liability of sure¬ 
ties, 8 21 

Official bonds, liability on, 8 20 
Order as protection against liability, 119 
Orders, duty to execute, 817 


Original process, failure of deputy to serve, liability 
of surety, 8 21 

Parties to action on official bonds, 8 21 
Payment of fees into Treasury of United States, | 6 
Penalty, remission pleaded as justification, 8 20 
Personal wrongs not committed by deputy under color 
of office, liability of surety, 8 21 
Persons in custody, service on, fees, 8 8 
Pleadings, actions on official bonds, 8 21 
Poundage, 8 7 
Powers, 8 16 

After removal or expiration of term, 8 16 
Prisoners, 

Commitments, transportation fees, 8 8 
Power to hold in custody, 8 16 
Transporting, mileage and traveling expenses, 
812 

Voluntary escape, liability of deputy, 8 19 
Prize cases, fees on sale of property, 8 10 
Process, 

Appointment of persons to serve, 8 5 

As protection against liability, 819 

Duty to execute, 817 

Liabilities for failure to execute, 819 

Power to serve, 816 

Service, 8 7 

Unserved, delivered to successor, 8 6 
Property, fees on sale, 8 10 
Property levied on, disposal, liabilities, 819 
Property liability for seizure under void warrant, 8 19 
Property seized, duty to keep in safe and secure man¬ 
ner, 8 17 

Public moneys, auditing and accounting, 8 14 
Qualifications, 8 2 

Railroad route, mileage and traveling expenses, | 12 
Recognizance of bail, power to take, § 16 
Recovery, compensation, 8 15 
Reimbursement, 

For expenditures, 8 5 
For expenses and disbursements, 8 13 
Release of sureties, 8 21 
Remission of forfeiture or penalty, 

As justification, actions, 8 20 
Liabilities, 8 19 
Removal, 8 3 

Powers after, 816 
Replevin bonds. 

Failure to take sufficient securities, liability of 
sureties, 8 21 

Insufficient security, liabilities, 819 
Right as between officer and successor, 8 6 
Route and distance, mileage and traveling expenses, 
812 

Sale of property, fees, 819 

Sales of land, powers, 8 16 

Seizing and levying on property, 8 7 

Seizure, warrants, fees for services, 8 8 

Selecting jurors, fees, 8 9 

Separate allowances for same day, 8 H 

Service on persons in custody, 8 8 

Service or execution of writs and process, | 7 

Services, 

In admiralty proceedings, 8 7 
In criminal proceedings, 8 8 
Rendered outside of district, fees, 8 6 
Serving venires, fees, 8 9 
Sessions of court, duty with respect to, 117 
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Set-offs, actions on official bonds, 121 
Settlement or compromise between parties, fees, | 6 
Several writs served on one trip, fees, f 12 
Special service, appointment of deputy or assistants 
to perform, 14 

Statutory provisions, fees, ( 6 
Storage of property, liability, 8 18 
Strict interpretation of official bonds, § 21 
Subpoenaes, 

Charge for service on persons in custody, | 8 
Fee for service on witnesses, fi 7 
Served on one trip, mileage and traveling ex¬ 
penses, $ 12 
Subsistence, 

Expenses of prisoners and guards, f 12 
Mileage and traveling expenses, 8 12 
Subsistence expenses, reimbursement, § 13 
Summary remedy of judgment for liability, § 20 
Summoning jurors, fees, § 9 
Superseded warrant, arrest on, fees, 8 8 
Tenure, 8 2 

Time removal effective, 8 3 
To whom liable, $ 19 
Torts of deputy, liability, 8 19 

Transporting prisoners and guards, mileage and trav¬ 
eling expenses, 8 12 


Traveling expenses, 112 
Reimbursement, 113 
Vacancies, filling, § 3 

Venires, distributing and serving, fees, f 9 
Vessels, 

Expense of keeping, 16 

Proceeds of sale, failure to produce liability of 
sureties, 8 21 

Voluntary surrender of escaped prisoner, liabilities, 
8 19 

Warrants, charge for service on persons in custody, 
88 

Witness fees, 8 11 

Auditing and accounting, 814 
Witnesses* certificates, failure to pay for fees earned, 
liability of sureties, 8 21 
Writs, 

Duty to execute, 817 
Execution, 8 7 

Indemnity to marshal, 8 22 
Wrongful attachment, liability of sureties, 8 21 
Wrongful death of prisoner through deputy's unfit¬ 
ness, liability of surety, 8 21 
Wrongfully taking goods, actions, 8 20 


•1 C.J.S.—7« 
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UNLAWFUL ASSEMBLY 


Acquittal, trial and review, 8 6 
Acts, specifying, indictment or information, 8 4 
Admissibility of evidence, § 5 
Aiders and abettors, § 2 
Allegations, indictment or information, 8 4 
Application of statutory provisions, S 1 
Ascertainment of what constitutes, $ 1 
Assault and battery, concert actions of persons as¬ 
sembled to commit, § 2 
Boisterous conduct, § 2 
Breach of the peace, apprehension, § 1 
Burden of proof, § 5 
Circumstances, 

Allegation, indictment or information, § 4 
Question for jury, § 6 

Citizens, duty to response to magistrate’s requisition, 

*7 

Command to disperse, disregarding, 8 2 
Common law, § 1 

Common purpose, intent to carry out, 8 1 
Conduct of defendants, $ 5, n 65 
Congregation of striking employees in vicinity of 
factory, § 2 

Court, gathering to prevent sitting of, § 2 
Crime by open force, intent to commit, § 1 
Definitions, § 1 
Dispersal, § 7 

Disturbance of rights of others, § 2 
Elements, § 2 

Burden of establishing, § 5 
Essence of offense, § 2 
Evidence, § 5 

Factors considered, $ 1, n. 4 

Facts, allegations, indictment or information, § 4 

Fear and alarm, tending to excite among people, § 2 

Fixed purpose to do unlawful act, § 2 

Force, intent to carry out purpose by, § 2 

Guilt, proof beyond reasonable doubt, § 5 

Hour of meeting, questions for jury, § G 

Implied common purpose, § 2 

Indictment or information, 14 

Industrial workers, meeting in public to protest ac¬ 
tions of police authorities, f 2 
Instructions to jury, trial and review, { 6 
Intent, 

Evidence, $ 5 

To commit crime by open force, | 1 
With which persons assemble, f 2 


Joinder of parties, indictment or information, | 4 

Language used, question for jury, $ 6 

Lawfulness of object, { 2 

Magistrate, power to disperse, § 7 

Main purpose of statutes relating to, 8 2 

Materiality of object, 8 2 

Meetings, presence at, persons responsible, 8 3 

Misdemeanor, 8 2 

Magistrate, neglect or refusal to suppress, 8 7 
Nature, 8 2 

Number of persons required, 8 2 
Object, lawfulness or unlawfulness, 8 2 
Overt act, 8 2 
Particular assemblies, § 2 

Parties, joinder, indictment or information, 8 4 
Peaceful picketing, 8 1, n. 4 
Penal prosecution, 8 5 
Persons, 

Number required, 8 2 
Responsible, 8 3 
Picketing, 8 2, n. 29 
Principals in offense, 8 2 
Public peace, 

Dispersal to presen e, 8 7 
Tending to endanger, § 2 
Public rights, disturbance, 8 2 
Questions for jury, trial and review*, 8 0 
Reasonable ground to fear breach of peace, questions 
for jury, 8 6 
Rele\ ant evidence, 8 3 
Riot, 8 1 
Route, 8 1 

Rules governing evidence, 8 5 

Similar offenses, 8 2 

Slaves, unlawful assembly, 8 2, n. 41 

Specifying unlawful act, indictment or information, 8 4 

Speeches, assembly of persons to hear, 8 2, n 28 

Statutory provisions, 8 1 

Strict construction of statutory provisions, 8 1 
Terror or disturbance of others, acts, 8 2 
Time of forming intent, 8 2 
Traffic, blockading, 8 2 
Trial and review, 8 6 
Tumultuous manner, acts, 8 2 
Unlawfulness of object, 8 2 

Verbal command, authorization by magistrate to 
others to arrest violators on their verbal com¬ 
mand, 8 7 

Violent conduct, 8 2 


1202 



INDEX TO 

USE AND OCCUPATION 


Abandonment, 

Lease by agreement, occupation by tenant at suf¬ 
ferance after, § 5, p. 530 

Occupancy for expiration of term, amount recov¬ 
erable, f 15 

Account, availability of action where there are mat¬ 
ters of account, 11 

Acquiescence of owner to beneficial occupation, $ 4 

Actual occupation, necessity, $ 5 

Admissibility of evidence, $ 13 

Admissions in answer, § 13 

Adverse holder, occupation by, 8 5, p. 534 

Adverse possession. 

Defenses and offsets, § 8 
Plea or answer, § 12 

Adverse title, persons entitled to remedy, § 7 
Agreement, 

Expiration of lease, occupation by tenant at suf¬ 
ferance after, 8 5, p 530 
Subsequent to tortious entry, effect, 8 5, p 533 
Amendments, plea or answer, 8 12 
Amount and expenses of housing crops, evidence, § 13 
Amount of interest on purchase price, evidence, § 13 
Amount recoverable, 8 15 
Answer, 8 12 

Assent of owner, beneficial occupation with, 8 4 
Assignee of lease. 

Occupation by, 8 5, p 529 
Persons entitled to remedy, 8 7 
Assumpsit, 

Action of, 8 1 

Recovery tor damages arising out of trespass on 
land. 8 5. p 533 

Automobiles, charges by garages for housing, evidence, 
8 13 

Beneficial enjoyment. 

Amount recoverable, 8 15 
Deprivation, 8 8 

Beneficial occupation with assent or permission of 
owner, 8 4 9 

Bill of particulars, 8 12 
Burden of proof, 8 13 

Change of conditions, amount recoverable, 8 15 
Changes effected by statute, 8 4 
Chattel mortgagee, other occupancies, 8 5, p. 534 
Chattels, rent to be paid in, 8 6 
Circumstances from which contract implied, 8 4 
Codes, action under, 8 1 
Colessees holding over, 8 5, p. 530 
Commencement of suit, effect, amount recoverable, 
8 15 

Commencement of term, occupation before, evidence, 
I 13 

Common counts, 8 12 

Competency of parties to subsequently change rela¬ 
tions from trespasser to tenant, 8 5, p. 533 
Complaint, f 12 

Confession or avoidance* evidence, 8 12 


Conflicting evidence, questions of fact, f 14 
Consent of trespasser to be converted Into tenant, 8 5* 
p. 533 

Construction, plea or answer, 8 12 

Constructive occupancy, 8 5, p. 527 

Constructive possession of undertenant or servant, 8 5 

Continued occupancy, amount recoverable, 8 15 

Contract, 

Carried into effect, 8 5, p. 532 
Contravening statute, 8 4 
Evidence, 8 13 
Necessity, 8 4 
Purchase, effect, 8 5, p. 530 

Purchaser failing or refusing to perform, 8 5, p. 
532 

Contractual relations, allegations, 8 12 
Converting of purchaser into tenant, 8 5, p. 531 
Convey, vendor’s refusal to convey, effect, 8 5, p. 531 
Corporeal hereditaments, subjects of action, 8 5 
Cost of property, evidence, 8 13 
Covenant, 

Merger of promise into, 8 5, p. 528 
On lease, declaration in, 8 5, p. 528 
Crops, amount and expenses of housing, evidence, 8 13 
Damages, evidence, 8 13 
Debt, 

Action of, pleading, § 12 
Maintenance of action of, 8 1 
On lease, declaration in, 8 5, p 528 
Declaration or complaint, 8 12 
Deeds, express promise by, 8 4 
Default, 

Purchaser not in, 8 5, p 531 
Purchaser, special provisions in contract, 8 5, p. 
532 

Defendant, 

Admissibility of evidence, 8 13 
Burden of proof, 813 
Defenses, 8 8 

Demises by deed, 8 5, p. 528 
Deprivation of beneficial enjoyment, 8 8 
Description or location of premises, pleading, 8 12 
Devisee of land, parties, 8 H 
Distinguished from other actions, 8 1 
Duration of occupancy, amount recoverable, 8 15 
Ejectment, vendor remaining in possession after con¬ 
veyance, 8 5, p. 533 

Election, action of trespass or assumpsit for use and 
occupation, 8 5, p. 532 
Elements of action, 8 2 
Enjoyment, 

Of estate under contract topay, 81 
Of premises, 8 5 
Entry, 

Pursuant to. agreement to purchase, implied 
agreement to pay rent, 8 5, p5^1 : f 
Under person other than plaintiffs | 5, p. 53t 
Entry and taking possession, 8 8. 
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Equitable estate, owners, persons entitled to remedy* 
§7 

Equitable nature of action, g 5, p. 527 
Equitable right, occupation of land under lease from 
one claiming, assertion as defense, § 8 
Essential element of action, g 5, p. 530 
Estate of land, persons entitled to remedy, g 7 
Estoppel, g 8 
Eviction, 

Deprivation of beneficial enjoyment, g 8 
Tenant, amount recoverable, g 15 
Evidence, g 13 

Findings supported by, g 14 
Instructions to jury within, g 14 
Judgment supported by, g 14 
Executing lease, occupation by lessor after, g 5, p. 529 
Executor, entry by one joint tenant or, g 5 
Expenses, 

For repairs, amount recoverable, g 15 
Of housing crops, evidence, g 13 
Expiration of term, occupation by tenant at suffer- 
ance after, g 5, p. 530 
Express contracts. 

Evidence, g 13 
Necessity, g 4 

Express promise to pay specific sum for rent, g 4 
Facts, assumption in instruction to jury, g 14 
Failure of purchaser to perform contract, g 5, p. 532 
Family expense statute. 

Evidence, g 13 
Parties, g 11 
Findings of court, g 14 

Fixtures on premises, retention by lessee on expira¬ 
tion of lease, g 5, p. 534 

Forfeiture of lease, occupation by tenant at suffer¬ 
ance after, g 5, p. 530 
Form of action, g 1 
Form of complaint, g 12 
Fraud, 

Defenses and offsets, g 8 

Statute of, unenforceable contracts, g 5, p. 532 
Oarages, charges for housing cars, evidence, g 13 
General denial, evidence, deduction, g 12 
General issue, matters not admissible under specially 
pleaded, g 12 
Grounds of action, g 2 
Holding over, evidence, g 13 

Homestead property, privity of contract, g 7, n. 28 
Husband and wife, defenses and offsets, g 8 
Implied contract, g 4 
Evidence, | 13 

Improvements voluntarily made without request, off¬ 
sets, g 8 

Incorporeal hereditaments, subjects of action, g 5 
Infants, repudiation of lease by* amount recoverable, 
g 15 

Instructions to jury, g 14 

Interest in land, persons entitled to remedy, g 7 

Invalid contracts, g 4 

Issues, 

Instructions to jury within, g 14 
Proof and variance, g 12 
Joinder of parties, g 11 
Joint tenant or executor, entry by, 15 
Judgment, | 14 
Jurisdiction of action, g 10 
Labor, rent to be paid In, 16 


Laches in asserting title, defenses and offsets, | 8 
Landlord and tenant, 

Existence of relationship, evidence, g 13 
Licensee of tenant, occupation by, g 5, p. 529 
Mutual recognition of relation, g 4 
Relationship, 

Allegations, g 12 
Necessity, g 3 

Lease, 

Amount recoverable fixed by, g 15 
Evidence, g 13 

Express contract of waived, g 4 
Occupation under, g 5 
Under seal, g 5, p. 527 

Leased land, purchasers or mortgagees, remedies, g 7 
Legal estate, owners, persons entitled to remedy, g 7 
Length of time of occupation, evidence, g 13 
Lessor after executing lease, occupation by, g 5, p. 529 
Licensee of tenant, occupation by, g 5, p. 529 
Limitation of actions, g 9 
Location of premises, pleading, g 12 
Matters affecting amount of recovery, g 15 
Matters not admissible under general issue or general 
denials, specially pleaded, g 12 
Medium of payment, 

Affecting right of action, g 6 
Amount recoverable, g 15 
Mere occupation, g 4 

Mesne profits, distinguishment of action for, g 1 
Modification of requested instructions to jury, g 14 
Money, 

Found due on accounting, g 12 
Had and received, g 12 
Lent, g 12 
Paid, g 12 
Mortgagees, 

Leased land, remedy, g 7 
Payments, amount recoverable, g 15 
Mutual, 

Agreement, contract for sale of land rescinded 
by, g 5, p. 531 

Recognition of relationship of landlord and ten¬ 
ant, g 4 

Naked trespasser, g 4 
Nature of action, g 1 
New agreements, common counts, g 12 
New terms, failure to agree, occupation by tenant at 
sufferance»after, g 5, p. 530 
Nihil habuit in tenementis, pleadings, 112 
Nominal damages, g 15 
Nonsuit, when properly granted, g 14 
Notice to quit, bolding over after, f 5, p. 529 
Occupancy, g 5, p. 527 
Occupation, g 4 

After notification rent to be required, | 4 
After termination of lease, amount recoverable, 
g 15 

Before commencement of term, evidence, 118 
By permission, evidence, g 13 
Of land by permission of plaintiff, pleading, | 12 
Of premises, g 5 

Prior to issuance of warrant In summary pro¬ 
ceedings, evidence, 118 
Under void lease, evidence, 118 
Offsets, f 8 

Other occupenctoSrf 5,p. 084 
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Owners of legal or equitable estate, persons entitled 
to remedy, | 7 

Ownership of chattels on premises, evidence, 113 
Ownership or right of possession, allegations, | 12 
Parking lot, sublease of lot as, | 5, p. 828, n. 2 
Parol evidence, f 13 
Parties, 8 H 
Relation, | 4 
Payment, 

Affecting right of action, medium of, | 6 
Plea of, evidence, 8 12 

Peaceable entry into adverse possession under color 
and claim of ownership, plea, f 12 
Period of use, amount of recovery, $ 15 
Permissible occupation, § 4 

Permission of owner, beneficial occupation with, § 4 
Personal nature of action, 8 1 

Personal property, placing and retention of premises 
of another, 8 5, p. 534 
Persons entitled to remedy, 8 7 
Physical presence on premises, 8 5, p 527 
Plaintiff, admissibility of evidence, § 13 
Plea, 8 12 

Of payment, 8 4 
Pleading, 8 12 

Instructions to jury within, 8 14 
Possession, 

Entry and taking, 8 5 
Of premises § 5 

Vendor remaining in after conveyance, § 5, p 532 
Practice acts, action under, § 1 

Premises, possession, occupation and enjoyment, 8 5 
Presumptions. § 13 

Prior litigation between parties, evidence, 8 13 
Privity of contract, action founded on, § 1 
Promise by defendant, pleading. § 12 
Provisions of agreement requiring payment of rent if 
conditions of contract not performed, 8 5, p. 532 
Purchase price, amount of interest. 8 13 
Purchaser, occupation by, 8 5, p. 530 
Purchasers of leased land, remedy, 8 7 
•Questions of fact, 8 14 

Reasonable value of use and occupation of property, 

f 1 

Evidence, 8 13 

Occupation by lessor after executing lease, 8 5 
Recovery, 8 1 

'Recoupment, damages to goods caused by failure to 
repair premises, 8 8 
Recovery, amount, 8 15 

Refusal of purchaser to perform contract, 8 5, p. 532 
Relation, 

Of landlord and tenant, necessity, 8 3 
Of parties, 8 4 

Relationship of landlord and tenant, allegations, 8 12 

Remedy, persons entitled to, 8 7 

Rent, 

Implied obligation to pay viewed and construed 
in light of circumstances, 8 4 
Occupation after notification of requisite, 8 4 
Repudiation of lease by infants, amount recoverable, 
*15 

Rescission, contract for sale of land rescinded by mu* 
tual greement, * 5, p. 531 
Review, 8 14 
Right of possession. 

Burden of proof, 118 

Land, persons entitled to remedy, 8 7 


Riparian rights, subject of action, f 5 
Sale, contract of, effect, 8 5, p. 531 
Seal, occupation under lease under, * 5 
Servant, occupation by, 8 5, p. 528 
Service of notice, evidence, 8 13 
Set-off, amount recoverable, 8 15 
Several owners of lots composing block, parties, f 11 
Special agreement to pay in specific articles, 8 6 
Special provisions in contract, 8 5, p. 532 
Special statutory provisions, effect, occupation by ten¬ 
ant at sufferance, 8 5, p. 529 
Statute fixing period of use, amount recoverable, 8 15 
Statute of frauds, effect, 8 5, p. 528 
Statutory bar against recovery of rent, defenses and 
off-sets, 8 8 

Statutory provisions, time to sue, 8 9 
Subjects of action, 8 5 
Subtenant, 

Liability, 8 5 
Occupation by, 8 5, p. 528 

Sufferance, occupation by tenant at sufferance, 8 5, 
p. 529 

Summary proceeding, 8 5, p. 528, n 2 

Occupation prior to issuance of warrant, evidence, 
8 13 

Tax payments, amount recoverable, 8 15 
Taxes, offsets, 8 8 

Tenancy in building, subjects of action, 8 5 
Tenant, 

At sufferance, occupation by, 8 5, p. 529 
Holding over, evidence, 8 13 
Occupying under void lease, 8 13 
Termination of. 

Lease, occupation by tenant at sufferance after, 
8 530 

Tenancy by landlord under power reserved in 
lease, amount recoverable, 8 15 
Testimony, admissibility, 8 13 

Timber, value of that cut, defenses and offsets, 8 8 
Time, 

Amendments, plea or answer, 8 12 
To sue, 8 9 
Title, 

Availability for trial of disputed title, 8 1 
Burden of proof, 8 13 
Land, persons entitled to remedy, 8 7 
Occupant’s recognition, necessity, 8 4 
Tried in action for use and occupation, 8 5, p. 534 
Tortious, 

Entry and possession, 8 5, p 533 
Holding, distinguished from other actions, 8 1 
Transitory action, 8 10 
Trespass, distinguished, 8 1 
Trespasser, occupation by, 8 5, p. 533 
Trial, 8 14 

Trustee of real estate, parties, 8 H 
Undisputed matters, improper submission to jury, 
814 

Unenforceable contracts, 8 4 
Use and occupation. 

Evidence, 8 13 
Not beneficial, 8 5, p. 531 
Use to which property put, recovery, 815 
Vacant land, occupation, 8 4 
Vacation of premises, notice, evidence, 8 13 
Value of land, evidence, 8 13 


i?nc 



USE & OCCUPATION 


Value of use and occupation. 

Damages, f 13 
Evidence, § 13 

Variance between pleadings and proof, $ 12 
Vendor remaining in possession after conveyance, § 5, 
p. 332 

Vendor’s fault, contract to purchase not completed be¬ 
cause of, § 5, p. 531 
Venue of actions, fi 10 
Void lease. 

Amount recoverable, § 15 
Occupancy under, § 5 


Waiver, 

Express contract of lease, f 4 
Questions of fact for Jury, $ 14 
Tortious entry and occupation, | 5, p. 533 
Warrant in summary proceedings, occupation prior to 
issuance, evidence, § 13 
Weight and sufficiency of evidence, { 13 
Work, rent to be paid in, i 6 
Writing, legal construction, evidence, { 13 
Written contracts, effect, § 4 
Wrongful act of vendor, § 5, p. 531 
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Abandonment, 

Antecedent indebtedness and recovery of unpaid 
principal, § 137 

Instrument and recovery on original considera¬ 
tion, * 60 

Old obligation, purging, § 78 
Plea of good faith, pleadings, action for penalty, 
< 156 

Purging, ( 78 
Abatement, 

Creditor's claim, * 87 
Further interest, § 02 
Abrogation, rule of tender, * 86 
Absence, 

Agreement, defense, § 130, p. 717 
Presumption, § 114 
Special plea, * 112 
Written agreement, § 48, n 25 
Absolute deed, conveyance of real estate as, enforce¬ 
ability, § 63 

Absolutely repayable, necessity that principal be, § 24 
Abstracts, charges for preparing and examining, § 48 
Acceleration, 

Maturity, forfeiture of interest as affecting right, 
*157 
Payment, 

Interest, * 34 
Principal, * 29 

Purging, * 78, n. 09 

Acceleration clause, mortgage, lionus or commission, 
{ 45, n. 96 
Acceptance, 

Charges by borrower as defense, § 99 
Void in hands of holder, cancellation or reforma¬ 
tion, * 82 
Accident, 

Judgment by confession bar in absence of, * 103 
Waiver of collection of payment in case of, 
charge, * 48 

Accommodation parties. Negotiable instruments, post 
Accord and satisfaction, purging, * 78 
Account stated, * 102 
Accounting, 

Bill for, * 84 

Equitable action for, * 105 
Tender of amount due on hill for, $ 86 
Accounts, 

Sale at discount, questions of law and fact, * 118 
Writing necessary under conventional interest 
statute, * 8 

Accrual, cause of action, * 105 —_ 

Accrued interest, forfeiture, * 80 
Accurate statement of principal and interest rate, 
statute requiring, f 5 
Acquiescence, 

Borrower taking, * 91, n. 98 
Lender, evidence, 1116, p. 706 
Act, estoppel arising by, 191 


Action on the case, * 104 
Actions, ** 104-123, pp 687-712 

Broker for compensation for procuring loan, f 89 

By or against third persons, § 141 

Corporation to recover, interest paid, * 74 

Defenses, generally, post 

Discovery, generally, post 

Dismissal, generally, post 

Enforcement of penalties, * 153 

Form, * 104 

Grounds for, § 148 

Injunction, * 83 

Application of rule to do equity, f 86 
Securities, prevent transfer by indorsement 
to bona fide purchaser, * 81 
Instrument of release given for purpose of pre¬ 
venting defenses, * 99 

Intervention by state representative, * 159 
Last payment, accrual of cause of action, * 105 
Limitations, §§ 105,141 
Forfeitures, * 158 
Recover penalties, §§ 92,156 
Money counts, preexisting debt on valid consid¬ 
eration recoverable under, * 60 
Money had and received, equitable principles, * 82 
Nature and form of remedy, penalties, ft 154 
Offer to pay, * 141 
Principal, § 107 
Procedure, * 75 
Recover payments, ( 94 
Venue, §§ 106, 156 

Acts of debtor's agent for lender in different capacity, 
*44 

Actual debt, larger obligation held to secure, g 35 
Actual default, necessity, acceleration of payment of 
principal, * 29, n. 61 
Actual intent of parties, absence, * 4(2) 

Actual payment. Payment, post 
Additional, 

Benefit, 

Evidence, {114 

Securing by collateral agreement, * 40 
Charges, questions of law and fact, * 118 
Debtors accepted, purging, * 78 
Exchange to interest or discount, { 37 
Sum exacted by creditor as bonus or commission, 
*42 

Adequate remedy at law, pleading lade of, { 111 
Admissibility of evidence. Evidence, pest 
Admissions. Evidence, generally, post 
Advancements, * 135 

Annuity contracts, cover for money loaned, | 27 

Continuous dealing as single transaction, * 11 

Funds, bonus or commission, * 45 

Loan broker of own money, * 45 

Money to cover, purging, 178 

Payment of compound interest, 138 

Questions of law and fact, 1118 

Taking of interest, * 34 
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Advantage, 

Existence, who may take, 18 71-75, pp. 648-653 
Secured by creditors in exeess of rate of return 
permitted by law, § 28 
Securing by collateral agreement, 8 40 
Affidavits, § 141 

Contract not made in violation of interest laws, 
<109 

Truth, 1116, n. 42 

Affirmance of transaction, deprivation of right to 
plead, < 190 

Affirmative facts, pleading, < 109 
Affirmative proof, < 116, p. 704 
Affirmative recovery, f 105 
Affirmative relief, 

Actions, < 141 
Corporation seeking, < 74 
Doing equity as condition, < 86 
Penalty, < 142 

Subsequent encumbrancer, < 131, p. 724 
Subsequent mortgagee, < 131, p. 725 
Agents, 

Authority, evidence, 1114 
Both parties, loan broker as, § 45 
Commission, sharing of, § 43 
Creditor, bonus or commission to, < 43 
Criminal liability, < 160 
Debtor, bonus or commission to, < 44 
General agent. 

Evidence, < 114 

Exaction of bonus or commission for loan, 
<43 

Imputation of knowledge of exaction of bonus or 
commission to principal, < 43 
Persons liable for penalties, < 152 
Principal chargeable where exaction was with 
knowledge or consent, < 64 
Purchase of choses in action at discount, < 19 
Special agent, 

Evidence, < 114 

Exaction of bonus for loan, subagent, < 43 
Agister’s lien, right of defense, < 131 
Agreements, 

See, also. Contracts, generally post 
Application of payments, < 148 
Arbitration, effect, < 102 
Assume, secure or pay usurious debt, < 67 
Between principal and creditor purging contract, 
< 132, p. 727 

Borrower to assume, secure or pay some other 
debt, < 51 

Borrower’s option, extension of loan after ma¬ 
turity at excessive rate of interest, < 31 
Compound interest, necessity, < 38 
Corrupt agreement. 

Inference, < 114 
Pleading, < 109 

Credit price increased on default, < 31 
Estoppel from asserting usury as defense, < 91 
Forbearance, < 23 

Interest on interest due and unpaid, < 38 
Joint adventure, < 26 
Leasing or hiring property, < 22 
Liquidated damages for nonpayment at maturity, 
<52 


Agreements—Continued 
Mutual, 

Excessive payment made and received in ac¬ 
cordance with terms, < 14 
Purge, < 78 

Parol agreements, generally, post 
Partnership, < 26 

Pay debt, waiver of defense, < 130, p. 720 
Pay greater rate of interest than allowed by law, 
pleading, < 109 
Payments, « 92, 99 
Pleading, generally, post 
Purge contract, < 77 

Renewal extending time of payment, defenses, 
<99 

Repayment, effect, < 92 
Subsequent agreement, purging, < 78 
Aid to injustice, < 72 
Allegations. Pleading, post 

Allowing part of sum borrowed to remain with lender, 
< 35 

Alternative remedies, < 82 
Ambiguity, 

Conditionl sales contract, determination, < 11. 
n. 21 

Terms of contract, < 147 

Amending statute, liberal or strict construction, < & 
Amortization, 

Principal and interest, < 29 
Service charge, < 48, n. 41 
Amount, 

Actually due, tender, < 150 

Awarded under arbitration, action for, defense, 
< 102 

Excess return immaterial, < 28, n. 26 
Extent of penalties, < 145 

Interest received or agreed to be paid, pleading, 

< 109 

Lent less than stated on face of note, penalties, 

< 145 

Loan made, refusal to deliver, < 61 
Paid, 

Assignee, recovery, < 137 
Excess of legal rate credited on future In¬ 
stallments of interest or principal, < 92 
Pleadings, < 110 
Rate of exchange, < 37 
Recovery as affected by demand, < 100 
Sum lent or forborne, pleading, < 109 
Annuity contracts, < 27 
Annulment, 

Agreement, waiver of rights, < 80 
Mortgage, < 130, p. 719 
Answer. Pleading, generally, post 
Antecedent vendor’s lien notes, enforcement, < 137 
Appeal and error, << 122,141 

Action to recover penalty, < 156 
Appearance, 

Presumption, < 114 

Usury not rendering contract illegal when really 
innocent, < 28 
Application, < 135 
Law, 

Corporate contracts or obligations, < 74 
Determination, < 4(2) 
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Application—Continued 
Payments, | 92 

Agreements, f 148 
Interest by creditor, f 92 
Lapse of time, § 92 
Transfer of note, ( 92 
Rules of doing equity, f 86 
Appropriation, 

Payments to discharge of interest, 1148 
Purchase money for payment by vendor, f 130, 
p. 718 

Arbitrary restrictions, legislature's power to enact 
usury laws, | 7 
Arbitration, 

Provision in chattel mortgage covering automo¬ 
bile, f 63, n. 86 
Submission to, 9 102 

Article of commerce, purchase at discount, f 19 
Artificial persons. 

Application of statutes, ( 6 
Penalties imposed on, § 56 
Assent, 

Charges by borrower as defense, 8 99 
Endorsement, estoppel from raising defense, 8 01 
Assertion of prior usury by borrower, compromise 
and settlement precluding, 9 101 
Assessment, 

Notes for taxation, 9 118, n. 15 
Taxes against lender, borrower required to pay, 
850 

Assignee or trustee in bankruptcy. Bankruptcy, post 
Assignees, 

Borrower, right to recover, 99 129,135 
Claim, parties, 8 141 
Contracts, rights, 8 137 
Doing equity, 9 141 
Estoppel in favor of, § 137 

Innocent, payments applied to principal as 
against, 9 92 

Negotiable note, parties liable for payments, 8 98 
Partnership account, right to recover, 8 135 
Persons entitled to enforce penalties, 8 151 
Recovery of amount paid by, 8 137 
Assignees for benefit of creditors. 

Actions by or against third persons, 8 141 
Doing equity, 8 141 

Persons entitled to enforce penalties, 8 151 
Purchaser from such assignee, right to recover, 
8 135 
Assignments, 

Debt, persons liable for penalties, 8 152 
Debtor's interest, law governing, 9 4(5), n. 62 
Holder of valid mortgage, 8 134 
Pay debts, defenses, 9 131 
Right to plead, 8 67, n. 19 
Security of interest, right to resort to and enforce 
original debt, 9 138 
Straw or dummy mortgagee, 8 137 
Sufficiency of evidence, 8 116, p. 707 
Assignments for benefit of creditors, direction for 
payment of debt, 9 68 

Assignors, persons liable for penalties, 8 152 
Assumpsit, 9104 

Abandonment of usurious security and recovery 
of original consideration in, 9 60 
Assumption, 

Debt, agreements, 8 67 
Other debt by borrower, f 51 


Attaching creditor, defenses, 9 131 
Attorneys, 

Criminal liability, 9160 
Fees, 9 43, n. 75; 9123 
Actions, 8 141 

Recover penalty, 9156 
Contingent, 8 45, n. 9 
Contract provision for, 8 59 
Promise to pay, 9 53 
Right to recover, 8 80 
Lenders, 8 43, n. 72 
Authority, 

Agent, evidence, 8 114 

Creditor, exaction of bonus or commission with¬ 
out, 8 43 

Authorization of exaction of bonus or commission, 
843 

Automatic application of payments, 8 92 
Automobiles, arbitration provision in chattel mort¬ 
gage covering, 8 63, n. 86 
Averment. Pleading, post 
Avoidance, 

Contract to extent allowed by statute, 9 89 
Criminal responsibility, 8 160 
Security or instrument, right of assignee or trans¬ 
feree to enforce original debtor's security, 
8 138 

Banking practices, concession to collection of interest 
in advance, 8 34 

Bankruptcy, assignee or trustee in. 

Doing equity, 8 141 

Right to recover, 98 129,135 
Purchaser at sale, 8 130, p. 722 
Bar of action to enforce, pleaded as, 8 109 
Barter or exchange, contracts, affidavit of nonviola¬ 
tion of interest laws, 9 109 
Basis, 

Action, 9 148 

Criminal prosecution, 8 160 
Belief on part of borrower, effect, 9 28 
Beneficiaries, 

Bonus paid by stranger as, 9 47 
Insurance policy, personal privilege, 9 125, n. 78 
Trust, right to relief, 9 131, p. 724; 9 133 
Benefit, 

Assignment for creditors, claiming, 8 137 
Borrower, 9 71 

Collateral agreement or transaction, 88 40-54, 
pp. 621-638 

Creditors, assignee for, right to relief, 8 129 
Debtor, paying debt for, defenses, 9 137 
Defense, amendment of pleadings, 9 109 
Received, offer to restore, 8 89 
Bills, 

Equitable relief, 8 111 
Discovery or accounting, 8 84 

Waiver of penalties and forfeitures, 8 86 
Bills and Notes. Negotiable instruments, generally, 
post 

Bills of lading, special exemption statutes, construc¬ 
tion, 8 8 

Blood, privies in, 8 126 
Bona fide. 

Contingency, 9 25, n. 7 
Holder, 

Estoppel to urge defense against, | 91 
Intermediate usury transaction not affect¬ 
ing bills and notes in hands of, 8 61 
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Bona fide—Continued 
Holder—Continued 

Payments applied to principal as against, $ 92 
Third persons, usury as affecting, § 124 
Intent of parties to contract, 8 4(2) 

Lawful transaction, evidence, § 116, p. 707 
Purchasers of negotiable paper, § 137 
Bond issue, expense of preparing or distributing, 
charge, $ 48 
Bonds, 

Cancellation or reformation, § 82 
Debtor in partial discharge of indebtedness, de¬ 
fense, 8 133 

Evidence of amount of money advanced although 
void for usury, $ 60 

Grantee who joined in, right to relief, § 130, 
p. 719 

Individual maker, defenses, § 137 
Issue of, expense of preparing or distributing, 
charge, § 48 

Purchase at discount, § 19 

Depreciated currency, principal put in haz¬ 
ard, $ 25 

Special exemption statute, construction, { 8 
Surrender and cancellation, defenses, 8 141 
Bonuses, 

Application of payments, 8 92 
Computation of, § 42, n. 41 
Deduction from amount of loan, § 148 
Exacted by lender's agent, recovery by borrower, 
§ 98 

Excess paid as, evidence, § 116, p. 706 
Paid by. 

Debtor, § 41 
Stranger, § 47 

Purchase of choses in action at discount, § 1!) 
Sale or exchange of property, loan or foiliear- 
ance, § 18 

Borrower. Debtor, generally, post 
Brokerage charge, penalties, § 148 
Brokers, 

Action for compensation for procuring loan, § 89 
Bonus or commission to loan broker, § 45 
Fees, 8 43, n. 75 

Maker, purchase of choses in action at discount, 
*19 

Brothers, implied knowledge of exaction of bonus or 
commission, § 43 

Burden of proof. Evidence, post 

Business, general benefit, regulations in aid, $ 4(16) 

Business paper, discount, § 19 

Calculation of interest, proposed method for purging, 
§ 78, n. 8 
Cancellation, { 82 

Assignments, actions, 8 141 
Debt, 

Death, charge, § 48 
Purging, 8 78 

Instrument, application of rule to do equity, § 86 
Obligation, 8 105 
Original contract, 8 61, n. 56 
Securities, equitable jurisdiction, 8 81 
Carrying charges on credit sale, evidence, 8 116, p 706 
Cash price, forbearance in notes for deferred pay* 
ments, 8 23 

Certainty of pleading. Pleading, generally, post 
Certificate or agreement in respect of mortgage, estop¬ 
pel, 8 137 


Certificates of deposit, special exemption statutes, con¬ 
struction, 8 8 

Certificates of stock, special exemption statutes, con¬ 
struction, 8 8 

Chancery court, jurisdiction, 8 81 
Change, 

Interest rate or penalty, applicability to pre¬ 
existing contracts, 810 
Parties on renewal, purging, 8 78 
Charges, 

Exchange, 8 37 

Sale of draft, questions of law and fact, 8 118 
Interest in running account, conditions precedent 
to exercise of right to recover payments, 8 97 
Services rendered or expense incurred by lender 
or agent, 8 48 

Charter or corporation statutes, corporate loans at 
rates prohibited by, 8 56 
Chattel mortgages Mortgages, post 
Chattels, loans, subject matter of contract, 8 15 
Chinese laws, 8 2 

Choses in action, purchase at discount, loan, § 19 
Circumstances, 

Evasion of usury laws, determination, 8 11 
Evidence, 88 115, 141 

Matters determining place of performance, 8 4(51 
Oppressive nature of transaction, 8 49 
Pleading, generally, post 

Presumption of knowledge of exaction of holm's 
or commission by agent, 8 43 
Surrounding transactions, determination of in¬ 
tent of parties, 8 4(2) 

Circumstantial evidence. Evidence, post 
Citizens involved w r itli corporation to which defense 
denied, § 124 
Civil forfeiture, 8 144 

Civil judgment, imposition of penalty or forfeiture, 
8 142 

Civil rights in public at large, constitutional and stat¬ 
utory provisions, § 5 
Claims, 

Assignable, 8 135 

Assignment for creditors, claiming benefit of, 
8 137 

Giving form of account stated, 8 101 
Release, 8 145, n. 55 
Defenses, 8 99 

Clear evidence. Evidence, generally, post 
Cloud on title to land, equitable jurisdiction, 8 81 
Code practice, actions by or against third persons, 
8 141 

Codefendants, evidence, 8 114, n. 51 
Codes of procedure, effect of, 8 66 
Collateral, action to recover, 8 106 
Collateral agreement. 

Benefit or detriment from, 88 40-54, pp. 621-638 
Excess interest stipulated for in, 8 33 
Collateral contract induced by loan or forbearance, 
8 54 

Collateral impeachment of judgment entered on par¬ 
ties, 8 103 

Collateral obligation, 8 89 

Collateral or independent transactions, 8 137 
Collateral purpose, pleaded for purpose of, 8 109 
Collateral relief of lender, 8 87 
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Collateral securities. 

Judgments, enforcement, 163 
Law governing, { 4(8) 

Transfer as, §134 

Collateral services, payment for, f 48, n. 25 
Collateral transactions, effect on deeds and other in¬ 
struments affecting title, § 59 
Collection of interest in advance in absence of agree¬ 
ment provision, { 34 

Collector of usurious debt, assertion of, § 133 
Collusion between surety and creditor, notice not 
to pay, principal debtor giving, § 140 
Colonial usury acts, 8 2 
Colorable hazard, safeguards, 8 25 
Colorable sales, loan or forbearance, S 18 
Commercial necessity, { 2 
Commercial paper. 

Discounting, f 19 
Parties to, $ 132 

Sale and purchase at discount, evidence, § 116 
Commercial securities, subject matter of contract, 
*15 

Commercial transactions, collection of interest in ad¬ 
vance, § 34 

Commission agent, bonus or commission to, * 45 
Commissions, 

Agent of debtor paid by lender, § 44 
Application of statutes, 16 
Evidence, § 114 

Excess paid as, evidence, § 116, p. 706 
Exorbitant, exacted for purpose of evading laws, 
*45 

Goods not actually shipped, * 45 
Paid, 

Agents or borrower, recovery by borrower 
from lender, * 98 
Debtor, * 41 

Questions of law and fact, § 118 
Sale or exchange of property, loan or forbear¬ 
ance, * 18 

Sales, affidavit of nonviolation of interest laws, 
§109 

Common counts, valid preexisting debt recoverable 
under, * 60 
Common informer, 

Action brought by, § 148 
Persons entitled to enforce penalties, * 131 
Common intention that illegal return be paid for 
loan or forbearance, * 28 
Common law, * 2 

Presumption of force, * 114 
Replication or reply, * 109 
Rights of borrowers as parties to illegal contract, 
*79 

Rule permitting recovery of payment, * 94 
Set-off or counterclaim, extent, § 90 
Compelling usurer to testify, legislature’s power to 
enact usury laws, { 7 
Compensation, 

Procuring loan, action by broker for, { 89 
Questions of law and fact, * 118 
Successor trustee in reorganization, { 46, n. 19 
Unlawful interest, f 1 

Competent evidence. Evidence, generally, post 
Complaint. Pleading, generally, post 
Completion insurance, building loan, charges, * 48 


Compound interest, § 38 
Prohibition against, * 56 
Quarterly, § 38, n. 18 
Compromise, 

Complicated transaction, penalties, * 154 
Precluding assertion of prior usury by borrower, 
*101 

Purging, * 78 

Compulsory payments, recovery, * 94 
Computation of interest. 

Installments, * 34, n. 43 

Writing necessary under conventional interest 
statute, * 8 

Computing time, use of customary but inaccurate 
method, * 39 

Conclusions of fact, pleading, f 141 
Concurrent jurisdiction, * 106 
Conditional sales contracts, * 16, n. 73; § 18, n. 86 
Evidence, * 116, p. 707 
Purchase at discount, * 19 
Right to property on cancellation, * 63 
Sale, * 116 

Conditional tender, 8 86 
Conditions, 

Bonus or commission paid by debtor, § 42 
Necessity that principal be absolutely repayable, 
8 24 

Relief, doing equity as, 8 86 
Tender of amount actually due, 8 150 
Conditions precedent, 

Actions, § 141 

Averment of tender, * 109 

Exercise of right to recover payments, { 97 

Forfeitures, * 158 

Maintenance of action to recover penalty, * 149 
Tender as to defense, 8 89 
Written demand for return, pleading, § 110 
Conduct, estoppel arising by, 8 91 
Confessed judgment, consideration for, § 85 
Conflict of laws, § 4(1) 

Conflicting evidence. Evidence, generally, post 
Conflicting findings, 8 120 

Conjecture, evidence merely creating, 8 116, p. 704 
Consent, 

Debtor to creditor's application of general pay¬ 
ments to illegal interest, ( 92 
Principal to exaction of bonus or commission by 
agent, 8 43 

Sale under prior trust deed, defense, 8 131, p. 725 
Consent decree of foreclosure, defense, waiver, 8 91 
Consideration, 

Independent, 

Evidence, § 116, p. 707 
Separate obligation on, § 80 
Mortgages, necessity on sale, 819 
New, § 62 

New promise, contract as, § 66 
Place where given, law governing, 8 4(100 
Promise to extend final payment of note or hill, 
8 62 
Release, 

Right to recover, defenses, 8 99 
Without, defenses, 8 99 
Securities supported by, invalidation, 8 63 
Situs of transaction, 8 4(4) 

Consignment of specific quantity of goods not shipped, 
bonus or commission, 8 45 
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Conspiracy to exact, 1196 

Constitutional and statutory provisions, 55 5, 56 
Abrogation or modification of rule, | 86 
Change, effect of, 5 61 
Common law, generally, ante 
Construction, 5§ 8,118 

Penalties and forfeitures, § 144 
Foreign statutes, validating, legislature's power, 
*7 

Implied repeal, S 9 
limitations, $ 10 

Application of payments as affected by lapse 
of time, 5 92 

Omission to provide method for recovery of pay¬ 
ments made, § 90 
Pari materia laws, f 8 
Penal, 5 5 

Remedial character, 14(16) 

Strict construction, § 7 
Penalties and forfeitures, 1144 
Terms, 

Enforcement of penalties, $ 153 
Replication or reply, f 109 
Construction, 

Contracts, 111 

Shown to be usurious, 5 11 
Criminal statutes, § 160 

Statutes providing for forfeitures as punishment, 
5157 

Constructive notice of exaction of bonus or commis¬ 
sion by agent, 5 43 

Consummation of contract, law governing, § 4(5) 
Contents of indictment or information, procedure in 
criminal prosecutions, 5 161 
Contingencies, 

Acceleration of payment of principal, 5 29 
Affecting entire interest, 5 31 
Debtor’s control. 

Not under, 5 31 
Under, 5 31 

Excessive interest payable on, 5 31 
Interest from date in case only of default, 5 31 
Necessity that principal be absolutely repayable, 
524 

Contingent fees, attorney and client, 5 45, n. 9 
Continuous dealing as single transaction, 5 11 
Contracts, 

See, also. Agreements, generally, ante 
Accrual of cause of action, 5 105 
Annuities, 5 27 
Antedating, 5 32 

Breach of, refusal of lender to pay over to bor¬ 
rower full sum lent, 5 35 
Conditional sales contracts, generally, ante 
Consideration for new promise, 5 66 
Custom or usage affecting, 512 
Dated prior to transfer of money lent, 5 32 
Declared void by statute, 5 80 
Effect on, 5 56 

Excess of amount allowed by law, 5 1 
Executed contracts, 

Doing equity under, 5 86 
Effect on, 5 57 
Executory, 

Doing equity under, 5 86 
Effect of, 5 87 

Waiver, ratification or release, | 91 


Contracts—Continued 

Existin g , effect of s ta tu to ry changes, f 10 
Fair on their face, evidence, 5114 
Foreign, legislature's power to validate, 5 7 
Honest on face, proof of existence of corrupt in¬ 
tent, 5 14 

Intended to defraud creditors, defenses, 5 131 
Law governing, 5 4(2) 

Lender's right to recover under, 5 80 
Loan or forbearance, excess stipulated for in* 
5 29 

Made and payable in different states and usuri¬ 
ous in both, law governing, 5 4(12) 

Necessity and sufficiency, 5 28 

Pay larger sum than actually lent or due, 5 35 

Payment of, 5 147 

Place performable, intent of parties, determiner 
tion, 5 4(2) 

Post obit, principal put in hazard, 5 25 
Previously, 

Innocent, subsequent change in law, 5 19 
Usurious, statutory changes, 5 10 
Privies in, § 126 
Purging, 5 76 

Renewal before enactment of statute providing 
penalty, 5 144 

Sale, barter or exchange, affidavit not in viola¬ 
tion of interest laws, 5 109 
Sale of property encumbered, 5 130, p. 717 
Specific contracts, § 59 
Statutory change, effect, 5510,61 
Subject matter of, § 15 
Subsequent extensions or renewals, 5 66 
Sufficiency, 5 28 
Terms of, pleading, § 109 
Third persons, right to enforce, 5 136 
Time for purging, 5 77 
Transfer, 5 134 
Transferees, rights, 5 137 
Valid in place. 

Making, invalid in place of payment, 5 4(6> 
Payment, invalid in place of making, 5 4(6) 
Validated by statute in state, effect, 5 75 
Void or voidable, relief, 5§ 56,124 
Control of contingency, 5 31 

Conventional interest statute, writing necessary un¬ 
der, 5 8 
Conversion, 

Actions by or against third persons, 5 141 
Property covered by mortgage, 5 136 
Seizure of property under void mortgage or 
pledge, 5 63 

Conveyances. Deeds and conveyances, generally, post 
Convincing evidence. Evidence, generally, post 
Corporation receivers, persons entitled to enforce 
penalties, 5 161 
Corporations, 

Affirmative relief, 5 74 
Application of payments, 5 92, n. 22 
Criminal liability, 5 160 
Defense, 5 74 
Denied, 

Assignee of creditors, right to relief,. 

5 129 

Debts and papers of, 5 132, p. 728 
Grantee, right to relief, | 130, p. 718 
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Corporations—Continued 
Defense—Continued 
Denied—Continued 

Persons Involved with, f 124 
Receiver, right to relief, 8 120 
Domestic, prohibition against interposition of de¬ 
fense, f 75 
Foreign, 

Forfeiture allotted in favor of, f 144 
Note issued to, f 60, n. 26 
Prohibition of Interposition of defense, § 75 
Form to conceal individual transaction, § 114, 
n. 66 

Loans at rates prohibited by charter or statutes, 
§ 56 

Officers, $ 133 
Persons, 

Application of statutes, 8 6 
Liable for penalties, § 152 
Prohibited from setting up, persons Involved with, 
right to recover, § 135 

Securities, purchase of own obligation, 8 19 
Sharing agent's commission, § 43 
Statute forbidding setting up of usury, effect, 
8 130, p. 722 

Statutes denying defense to, § 144 
Stockholders, defenses, 8 133 
Correction In insurance charges, purging, 8 78, n. 10 
Corrupt agreement Agreements, ante 
Corrupt device to conceal, evidence, 8 116, p. 707 
Corrupt intent Intent post 
Costs, 88 86, 123 

Action to recover penalty, 8156 
Collection, borrower’s promise to pay, 8 53 
Exchange, addition, 8 37 
Imposed on usurious mortgagee, 8 37 
Counterclaims. Set-offs and counterclaims, general¬ 
ly, post 

Court’s own motion, denial of recovery, 8 121 

Creature of statute, 88 79,88 

Credit 

Charge for lending, 8 48 

Determination whether transaction loan or for¬ 
bearance or sale on controlled by intention of 
parties, 8 18 

Entry, purging, 8 78, n 10 

Information and advice, 8 48, n 31 

Payment bonus or commission, 8 42, n. 41 

Penalty by principal of debt doing equity, 8 86 

Price Increased on default, 8 31 

Price rule, 8 18 

Principal, 8 85 

Interest paid, 8 10 

Property sold on, loan or forbearance, 8 18 
Purging, 8 78 
Report 8 48, n. 31 

Sales for immediate resale by vendee, 8 18 
Credit company, buyer and seller, arrangement be¬ 
tween, 8 18, n. 91 
Credit insurance, 8 49, n. 60 
Creditors, 

Assignee for, right to recover, 8135 
Claiming benefit of assignment for, 8 137 
Control, contingency under, 8 31 
Defenses, i 131 

Direction for payment of debt in assignment for, 

868 


Creditors—Continued 
General creditors. 

Defenses, 8 131 
Right to recover, 8 135 
Judgment creditors, 

Actions, 8 141 
Doing equity, 8 141 
Right to recover, 8 135 
New creditors. 

Purging, 8 78 

Renewal made with knowledge, purging, f 78 
Persons entitled to enforce penalties, 8 151 
Pretending to be agent of, bonus or commission, 
843 

Principal barring recovery by, 8 56 
Right to recover, 8 135 
Sale or transfer of property by, 8 139 
Unsecured creditors, claims, 8 131 
Willingness to abandon, pleading, 8109 
Crime, Imposition of penalty or forfeiture, 8 142 
Criminal offense, 8 86 

Contracts contrary to public policy and welfare 
of state, 8 56 

Indictment or information, 8 161 
Criminal responsibility, 88 160,161 
Criminal statute, law governing, 8 4(16) 

Cumulative remedies, 8 94 

Curative act, repeal, effect, 8 10 

Current account, retroactive collection of interest, 8 18 

Custom and usage, 

Commercial paper, collection of interest in ad¬ 
vance, 8 34 

Complete contract, 8 12 
Computing time, use, 8 39 
Contract or transaction, 8 12 
Evidence, 8 H5 

Showing complete contract, 812 
Damages, 

Default in payment of principal, 8 31 
Liquidated damages, agreement for nonpayment 
at maturity, 8 52 

Date, 

Ascertainable by calculation, pleading, 8 109, n. 70 
Interest from in case only of default, 8 31 
Maturity, acceleration of payment of principal, 
829 

Payment, pleadings, 8 HO 
Action for penalty, 8 156 
Place of, 

Law governing, 8 4(5) 

Matters determining place of performance, 
8 4(5) 

Specified, penalty for failure to pay by, 8 31 
Days of grace, interest for, deduction in advance, 8 34 
Death, 

Borrower, principal put in hazard, 8 25 
Charge for cancellation of debt in case of, 8 48 
Survivorship of cause of action, 8 152 
Debt, 

Action, 8 104 

Nature of, penalties, 8154 
Borrower, charge for assuming or paying, 8 48 
Consideration for conveyance, purging, 8 76 
Due and payable, forbearance, 8 23 
Effect on, 8 56 
Loan made to pay, 8 69 
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Debt—Continued 

Payable on demand, deducting Interest in ad* 
vance, 134 

Prepayment by debtor, § 19 
Satisfaction, 

Accrual of cause of action, g 105 
Sufficiency of payment, § 148 

Debtors, 

Additional accepted, purging, | 78 
Agent, 

Determination, § 44 

Lender or his agent pretending to be, | 44 
Agreement to pay creditor's expense incurred in 
securing money due from other source, § 23 
Control, contingency. 

Not under, § 31 
Under, 4 31 

Deceased, persons Claiming under, right to re¬ 
cover, § 135 

Knowledge of usurious interest, materiality, § 14 
New debtor, actions by or against third persons, 
4 141 

Option, payment before maturity, 4 31 
Original debtor, actions by or against third per¬ 
sons, 4 141 
Promise, 

Keep notes of lending bank's notes in cir¬ 
culation, 4 54 

Pay cost of collection and attorney's fee, 4 53 
Protection of, purpose of usury statutes, 4 5 
Required to pay taxes assessed against lender, 
4 50 

Required to take insurance, } 49 
Right to refuse to pay interest, vested right, 4 10 
Setting up for benefit of or with consent of, § 124 
Declarations of mortgagee, evidence, 4 141 
Decrees. Judgments, generally, post 
Deductions, 

Full legal rate of interest in advance, custom or 
usage, 4 12 

Interest in advance, 4 34 

Payments made on old note from face of new note, 
480 

Principal sum, set-off and counterclaim, § 90 
Same amount recoverable by action, § 90 
Deeds and conveyances. 

Encumbrances, right to relief, 4 130, p. 718 
Full-covenant deed without reference to mortgage, 
4 130, p. 717 

Legislature, power to enact usury laws, 4 7 
One of severeal beneficiaries^ right to relief, 4 133 
Pleaded for purpose of avoiding, g 109 
Purchasers, generally, post 
Real estate as security, enforceability, 4 63 
Recital in, estoppel to raise defense, 4 91 
Reformation or cancellation, application of rule to 
do equity, 4 86 
Repurchasing privilege, 4 22 
Title to land, 4 59 
Transfers securing, 4 137 
Default, 

Acceleration of payment of principal, 4 29 
Action on debt, valid judgment, 4 80 
Credit price increased on, 4 31 
Interest from date in case only of, 4 31 
Payment of principal, 4 31 
Defective statement of defense, amendment, 4 109 


Defendants, relief to, 4 82 
Defenses, 44 88, 99, 105 

Affirmative defense, pleaded as, 4S 88,110 
Avoidance of contract to extent allowed by stat¬ 
ute, 4 89 

Corporations, 4 74 
Debtors may show in, 4 72 
Devisees, 4 71 

Distinction between recovery and, 4 80, n. 66 
Illegality, law governing, 4 4(15) 

Incorporation by reference, 4 109, n. 78 

Indulgence in favor of court, 4 89 

Inequitable defense, 4 109 

Injustice, aid to, 4 72 

Law actions, 4 104 

Law governing, 4 75 

Loss of right to set up as, 4 91 

Necessity, 4 28 

Actual payment or receipt of unlawful in¬ 
terest, 4 28 
Anticipation, g 110 
New promise, action on, 4 67 

Officers holding property under legal process, 4 133 

Penalties, 4 154 

Personal to debtor, 4 71 

Pleas in action for penalty, 4 156 

Privies and successors In title, 4 126 

Purchaser or grantee of property subject, 4 130 

Relief, 4 142 

Repeal of curative act, 4 10 
Retrospective usury statutes, 4 10 
Sjiecially pleaded, 4 141 
Statutory defenses, 4 10 
Time, 

Assertion, 4 91 
Purging contract, 4 77 
Deferred payments. Payments, post 
Deferred purchase price, increase on default, 4 31 
Deficiency judgment. 

Holder of note suing to foreclose mortgage secu 
rity defeating by offering to waive, 4 89 
Mortgage, persona] defense, g 72 
Definite proof. Evidence, generally, post 
Definiteness of pleading Pleading, generally, post 
Degree of proof. Evidence, generally, post 
Delivery* place of, law governing, g 4(5) 

Demand, 

Amount of recovery as affected by, 4 100 
Conditions precedent to right of recovery of pay¬ 
ments, 4 97 

Debt payable on, deducting interest in advance, 
4 34 

Part of sum borrowed remaining with lender su!>- 
ject to debtor's demand, 4 35 
Repayment and refusal, pleading in action for 
penalties, 4 156 
Return of, 

Interest paid, forfeitures, 4 158 
Payment, actions, 4 149 
Demurrer. Pleading, generally, post 
Denials. Pleading, generally, post 
Depreciation, 

Bank notes, subject matter of contract, 4 15 

Currency, loan, 4 20 

Value, 

Articles sold subject to, loan or forbearance, 
418 

Thing lent before time of repayment, 4 25 
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Detriment from collateral agreement or transaction, 
H 40-54, pp. 021-038 
Devisees, 

Defense available to, f 71 
Doing equity, f 141 
Right to relief, | 128 

Difference between face amount of obligation and 
money actually received or owed, $ 35 
Diligence, bar where seeking relief in equity, 1105 
Direct payments. Payments, post 
Direction for payment of usurious debt in assignment 
for creditors, f 68 

Disclaimer, escaping consequences by filing, g157 
Discount, 

Addition of exchange, § 37 

Note bearing highest lawful rate of interest in ad¬ 
dition, g 20 

Provision to indorse note of third person at exces¬ 
sive rate of Interest, g 50 
Purchase of choses in action at, § 19 
Sale of accounts at, questions of law and fact, 
§ 118 

Short term loan or obligation, § 34 
Discovery, 

Bill for, g 84 

Equitable jurisdiction, f 141 
Necessary to prove by, 5 81 
Pleadings, § 110 

Tender of amount due on bill for, § 86 
Without payment of principal and interest where 
usury pleaded as defense, $ 84 
Discretion of legislature enacting usury laws, § 7 
Dismissal, 

Previous case, purging, § 78, n 99 
Questions of law and fact, § 118 
Suit brought, debtor's agreement to pay addition 
to legal interest in consideration, § 23 
Disparity in value, loan or forbearance, § 18, n. 81 
Dispute, questions of law and fact, § 118 
Distinct and independent obligation, set-off and coun¬ 
terclaim, g 90 

Distinct transactions, defenses, g 89 
Distinction between recovery and defense, § 80, n 66 
Distribution of assets of debtor, defenses, § 131 
Doing equity. Equity, generally, post 
Domicile, place of, law governing, § 4(9) 

Double excessive interest paid, penalties, § 145 
Doubt as to usury, g 11, n. 21 

Doubtful Inference, evidence merely creating, g 116, 
p. 704 
Draft, 

Drawee accepting for accommodation of indorser, 
estoppel, g 91, n. 62 

Proceeds of loan taken in form of, g 37 
Due, 

Agreement for interest on interest, g 38 
Contract to pay larger sum than actually due, g 35 
Due date. 

Accrual of cause of action, g 105 
Payment before, g 148 

Duress, borrower deemed to have paid under, g 85 
Duty, 

Court on own motion to deny, g 109 
Repay imposed by law, g 94, n. 56 
Earnings, 

Share of, income or profits, g 40, n. 35 
Wages, bona fide purchase, g 18, n. 79 


Effect, 

Contract or debt, g 56 
Law governing, g 4(15) 

Pleading, generally, post 

Usury and persons affected, gg 55-64, pp. 638-646 
Ejectment, contract to reconvey properly on certain 
terms as defense to action, g 91 
Election, 

Estoppel by, g 91, n. 62 
Persons injured by, g 84 
Treat prior payments as interest, g 92 
Elements, gg 13-54, pp. 583-638 
Criminal offense, g 160 
Essential elements. 

Evidence, g 116 

Pleading in action for penalty, g 156 
Evidence, g 114 
Encumbrances, 

Lienor whose lien subject to another, doing equity, 

§ 141 

Purchasers, right to have payments applied to 
principal indebtedness, g 92 
Right to recover, g 135 
Endowment policy, g 49, n. 57 
Enforcement, 

Contract or foreclosure and sale, injunction, g 83 
Forfeitures, g 158 
Judgment or decree, g 121 
Law governing, g 4(15) 

Note, order restraining, g 81 

Party making payment or privies, g 107 

Penalties, g 153 

Persons entitled, g 151 
Set-off or counterclaim, g 155 
Entire interest, contingency affecting, g 31 
Entire transaction, evasion of usury laws, g 11 
Entry of credit, purging, g 78 
Equity, 

Assistance to lender, g 87 
Borrower compelled to do, g 80 
Defense, g 81 
Doing equity, 

Actions, g 141 
Condition of relief, g 86 
What constitutes, g 86 
Enforcement, 

Forfeitures, g 158 
Penalties, g 153 
Jurisdiction, g 81 

Looks behind form of transaction, g 72, n. 37 
Necessity of transfer of actions to, g 104 
Relief, 

Actions at law, g 81 
Application of rule to do, g 86 
Lender, g 87 
Pleading, g 111 

Remedies, actions by or against third persons, 
g 141 

Secret equities, g 124 
Equity of redemption. 

Mortgage, defense, g 72 
Purchaser, 

Doing equity, g 141 

Right to have payments applied to principal 
indebtedness, g 32 
Right to recover, g 135 
Right to relief, g 130, p. 718 
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Estate, privies In, f 126 
Estoppel, 

Against, 

Defense, § 91 
Heirs of debtor, § 137 
Agreement in respect to mortgage, § 137 
Assertion in encumbrance on property against 
purchaser, $ 139 
Borrower to plead, § 124 
Certificate, defense, § 91 
Conditional buyers to recover penalties, 8 134 
Debt secured against assignee of mortgage or 
trust deed, § 137 
Defenses, 5 89, n. 34; f 99 
Evidence, 8 116, p. 705, n. 46 
Express assumption of mortgage, § 130, p. 720 
Favor of transferee or assignee, 8 137 
Indorsers, 8 132, p. 728 

Nonnegotiable contracts or instruments, assignee 
or transferees, 8 137 
Place where contract made, 8 4(5) 

Principal debtor because of representations or in¬ 
action, 8 140 

Evasion of usury laws, 8 U 
Evidence, 8 113 

Actions for penalty, 8 156 
Admissibility, 88 112, 115 

Third persons, actions by or against, 8 141 
Admissions, 8 141 

Bond as amount of money advanced, 8 60 
Burden of proof, 8 114 

Criminal prosecutions, 8 161 
Forfeitures, 8 158 

Third persons, actions by or against, 8 141 
Circumstantial evidence, 8 116, n. 2 
Clear evidence, 8 116, p. 703 
Competent evidence, 8 H5 

Conflicting evidence, inferences on, 8 116, p. 703, 
n. 28 

Convincing evidence, 8 116, p. 703 
Corrupt intent, necessity, 8 14 
Criminal prosecution, 8 161 
Degree of proof, 8 116 
Definite proof, 8 116, p. 704 

Explanatory evidence, burden of introducing, 8 114 
Extraneous evidence, 8 114 
Fair preponderance, 8 H6, p- 703 
Findings, 

Conforming to, 8 120 
Inconsistent, 8 120 

Intrinsically improbable evidence, 8 116, p. 704 
Foreign loss, 8 114 
Forfeitures, 8 158 

Indebtedness, purchase at discount, 8 19 
Negotiations, admissibility, 8 115 
Parol evidence, generally, post 
Preponderance, 8116, p. 703 
Action for penalty, 8 156 
Presumptions, generally, post 
Quantum of proof, 8 116 
Relevant evidence, 8 H5 
Satisfactory evidence, 8 116, p. 703 
Scrutiny of, 8 116 
Self-incrimination, effect of, 8 84 
Standard of proof, 8 116 
Third persons, actions by or against, | 141 
Value of services, 1114, n. 61 


Evidence—Continued 

Verdict and finding conforming to in action to re¬ 
cover penalty, 8 156 
Weight and sufficiency, 88 116,141 
Evidential matters, necessity of pleading, 8 HO 
Exaction, 

Bonus or commission, 

Authorization or ratification, § 43 
Knowledge of creditor, 8 43 
Without creditor’s knowledge or authority, 
843 

What constitutes, 8 148 

Examination of title, inspection and preparation of 
papers, charges, 8 48 
Exchange, 

Added to interest or discount, 8 37 
Lawful dealing in, 8 37 
Notes, discount, 8 19 
Property, loan or forbearance, 8 18 
Sale of draft, charge, questions of law and fact, 
8 118 

Securities, loan or forbearance, 8 18 
Taken, evidence, 8114 

Exclusive benefit of commission taken by creditor's 
agent, 8 43 

Executed contracts. Contracts, generally, ante 
Execution, 

Purchase at sale, defenses, 8 130, p. 722 
Stay, 8 121 

Execution of contract, place of law governing affected 
by, 8 4(3, 5) 

Debtors, agreement to pay in addition to legal 
interest for delaying, 8 23 
Executors and administrators. 

Persons liable for penalties, 8 152 
Right to relief, 8 128 

Executory contracts. Contracts, generally, ante 
Exemption statutes, construction, 8 8 
Exemptions from general usury laws, 8 6 
Expenses, 

Charged, evidence, 8 H4 

Incurred by lender or agent, charges for, 8 48 
Reimbursement, questions of law and fact, 8 118 
Express, 

Assumption of mortgage, effect, 8 130, p. 720 
Authorization of creditor's agent receiving bonus 
or commission, 8 43 

Designation of persons entitled to enforce penal¬ 
ties, 8 151 

Stipulation to be bound by law of particular state, 
8 4(3) 

Expunging usurious element, 8 76 
Extension, 

Time, 8 16, n. 73 ; f 31 
Valid obligations, 8 62 
Extent, 

Penalties, 8 145 
Recovery, 8 100 
Relief, 8 82 

Set-off or counterclaim, | 90 
Extortion, prevention of, purpose of usury statutes, 
85 

Extraterritorial effect, penal laws, 8 4(16); 8 143 
Face amount of obligation and sum actually received, 
835 

Factor, bonus or commission to, | 45 
Facts, pleading, 8 141 
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Fair dealing, regulations in aid, f 4(16) 

Favor of court, amendment of pleadings, f 109 
Fees, 

Application of payment, 8 92 
Excess paid as, evidence, 8 116, p. 706 
Forfeitures, 8 158 

Paid by borrower to loan broker for obtaining 
loan from third person, 8 45 
Fiduciary lending trust funds, 8 42 
Finance charge. 

Forbearance, 8 23, n. 83 
Sales on credit, 8 18, n. 86 

Finance companies, purchase of choses in action at 
discount, 8 19 
Findings of fact, 8 120 
Fines, 8 142 
Forbearance, 88 16, 23 
Elements, 8 13 

Notes for deferred payments, 8 23 
Forcible detainer, actions by or against third persons, 
8 141 

Foreclosure, 

Alternative remedies, 8 82 
Bona fide purchaser, 8 139 
Consent decree, waiver of defense, 8 81 
Defense, 8 89 

Expense incurred in prosecuting, charges, 8 48 
Injunction, 8 83 

Purchasers, effect as against, 88 59, 139 
Suit, defense, 8 89 

Foreclosure decree, included in, 8 148, n. 71 

Foreign contracts. Contracts, ante 

Foreign corporations. Corporations, generally, ante 

Foreign law, pleading, 8 199 

Foreign railways, law governing, 8 4(16) 

Foreign statute, application as to operation and effect, 
8 4(15) 

Forfeitures, 88 142-159, pp. 747-765 
Interest, 

Excess, 8 80 * 

Purging, 8 78 
Statutory provision, 8 80 

Operation and effect, 8 4(15) 

Daw governing, 8 4(16) 

Rights as not affirmative equitable rights, 8 84 
State, 8 159 

Effect of, 8 85 
Time of pleading, 8 109 

Waiver on bill for discovery or accounting, 8 87 
Form, 

Action, 8 104 

Agreement for forbearance, 8 23 
Contract, materiality, § 28 
Demand for return of payment, 8 149 
Loan, 8 17 

Transaction, disregarded, 8 13 
Formal acts necessary to security of loan, charges, 8 48 
Fraud, 

Assignee not party, 8 131, p. 724, n. 13 
Bona fide holding as to third person, affecting, 
8 124 

Bonus or commission to agent of debtor, § 44 
Collusive scheme, right to recover, 8 135 
Contract obtained by, cancellation or reformation, 
8 82 

Defense as aid to Injustice, 8 72 
Estoppel to plead usury as defense, 8 91 
91 C.J.S.—77 


Fraud—Continued 

Excess payment induced by, 8147 
Judgment by confession bar in absence of, | 103 
Obligations procured by, recovery of payments, 
894 

Offering restitution when alleged, 8 86 
Purpose of usury statutes, 8 5 
Sureties and guarantors, intention to practice on, 
8 132, p. 727 
Time to sue, 8 105 

Freedom of contract, usury as of purely statutory 
creation, 8 5 

Funds, advancement, bonus or commission, 8 45 

Future payment, contract for, 8 28 

General agents. Agents, ante 

General creditors. Creditors, ante 

General issue, 8 H2 

General laws, construction, 8 8 

General saving statute, repeal of usury law, 8 10 

General settlement of preceding transactions, 8 101 

General statement of elements and essentials, 8 13 

Gifts, 

Acceptance by creditor from debtor, 8 40 
Benefit of stranger from, 8 46 
Gist of criminal offense, 8 160 
Good faith. 

Absence, 

Corrupt intent, 8 14 
Insurance policy, 8 49, n. 60 
Acceleration of payment of principal, 8 29 
Addition of exchange to interest or discount, 8 37 
Agent of debtor, bonus or commission to, 8 44 
Agreements, 

Assume, secure or pay usurious debt, 8 67 
Borrower to assume, secure or pay debt, 8 51 
Interest on interest due and unpaid, 8 38 
Annuity contracts, 8 27 
Antedating contract, 8 32 
Bank notes, sale to secure legal tender, 8 20 
Collateral contract induced by loan or forbear¬ 
ance, 8 54 

Collateral or independent transactions, 8 137 
Debtor and creditor, 8 40 
Consideration, 8 116, n. 7 
Contingency affecting entire interest, 8 31 
Contracts, 

Annuities, 8 27 

Valid in place of payment, invalid in place 
of making, 8 4(6) 

Credit, 

Loan or sale, 8 21 
Property sold on, 8 18 

Defensive pleas in action for penalty, 8 156 
Deferred payments, notes taken for, 8 18 
Domicile, place of, law governing, 8 4(9) 

Estoppel certificate or agreement in respect of 
mortgage, 8 137 

Excess paid as bonus, commission or other fees, 
8 116, p. 706 

Excessive charge resulting from mistake, 8 14 
General assignment, payment of claim in receipt 
pursuant to preference, 8 131, p. 724 
Hazard, principal put in, 8 25 
Instructions to jury, recovery of penalty, 8 156 
Insurance, assignment of policy aa further secu¬ 
rity, 8 49 

Interest at excessive rate after maturity, | 31 
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Good faith—Continued 

Law of place by which contract may be upheld, 
*4(6) 

Loan, 

Legal tender payable in depreciated cur¬ 
rency, * 20 

Made to pay usurious debt, § 69 
Maturity, interest at excessive rate after, $ 31 
Mortgages, purchase at discount, § 19 
Notes taken for deferred payments, § 18 
Obligations given for services, * 17 
Parties, * 4(2) 

Persons liable for penalties, * 152 
Presumption, * 114 
Principal put in hazard, * 25 
Recovery by surety of payments made, * 140 
Reimbursement of expenses incurred by lender or 
agent, § 48 
Sale of credit, § 21 

Stipulation that contract governed by law of par¬ 
ticular state, $ 4(3) 

Strangers, bonus or commission to, § 46 
Goods, 

Commission on goods not actually shipped, § 45 
Medium of payment other than money, § 36 
To be furnished, failure to furnish part, § 35 
Gratuities, 

Evidence, § 114 
Payment, 

Broker to lender or lender’s agent, § 45 
Debtor’s agent to creditor, § 44 
Purchase of choses m action at discount, § 19 
Guarantors and sureties. 

Defense, §71; § 132, p. 727 

Discharge, consideration for promise to extend 
time of payment of note or bill, § 62 
Doing equity, § 141 
Law applicable to contract of, § 4(14) 

Parties to action by principal for penalty, § 156 
Payment of debtor’s notes, charge for expense of 
obtaining, § 48 

Persons entitled to enforce penalties, § 151 
Precluded from challenging validity of corporate 
obligation, § 74 
Premium charge, § 48, n. 41 

Principal’s refusal or failure to set up defense, 
effect, § 132, p. 727 

Proceedings on security given by principal debt¬ 
or, defenses, § 137 
Right to recover, § 135 
Habit or custom, evidence, § 115 
Habitual violations, § 160 

Hardship and oppression, protection of debtors 
against, * 47 
Hazard, 

Necessity that principal be absolutely repayable, 
§ 24 

Principal put in, § 25 
Heirs, 

Actions, { 141 
Defense available to, * 71 
Doing equity, § 141 
Estoppel against, § 137 
Persons entitled to enforce penalties, * 151 
Right to relief, * 128 
Hindus’ laws, * 2 

Hiring property, agreements for, { 22 


Historical view, * 2 
Homestead right, waiver, §§ 59,121 
Honest dealings, validation of debt usurious in its 
inception by subsequent, § 65 
Husband and wife. 

Implied knowledge of exaction of bonus or com¬ 
mission, § 43 

Imputing knowledge, evidence, § 114, n. 47 
Payments, conditions precedent to exercise of 
right to recover, § 97, n. 78 
Privies, § 135 
Right to relief, * 128 
Illegal interest, terminology, * 1 
Immaterial variances, § 112 

Immediate return to lender of part of sum borrowed, 
§ 35 

Implication, repeal of usury statutes by, § 9 
Implied designation of persons entitled to enforce 
penalties, * 151 

Implied knowledge of creditor to exaction of bonus 
or commission by agent, § 43 
Implied unlawful intent, § 14 
Imputed unlawful intent, § 11 

Inaction of principal debtor, recovery by surety be¬ 
cause of, § 140 
Inception, 

Contract free from usury In inception not invalid 
by subsequent transactions, § 61 
Time character of contract determined, § 11 
Incomplete negotiations, law governing contract, 
§ 4(5) 

Inconsistent findings, § 120 

Increment of chattels of similar kind, subject matter 
of contract, § 15 

Indebtedness considered apart from usurious instru¬ 
ment, § 60 

Independent loans, § 58 

Independent obligation, set-off and counterclaim, * 90 
Independent origin, obligation given as security, § 63 
Independent transactions, § 137 
Pleading, § 109 

Indicia in determination of law governing, § 4(5) 
Individual, loan made to although m form to corpo¬ 
ration, § 74 
Inducement, 

Collateral contract by loan or forbearance, | 54 
Loan, § 18 

Inherence in loan not in property given to secure pay¬ 
ment, § 4(8) 

Injunction. Actions, ante 

Innocent purchaser, parties liable for payments, § 98 
Insolvency of borrower, principal put in hazard, § 25 
Inspection of papers, charges, § 48 
Installments, §§ 29, 147 

Computation of interest, § 34, n. 43 
Instructions to jury, § 119 

Action to recover penalty, § 150 
Criminal prosecutions, § 161 
Instruments, 

Cancellation or reformation. § 82 
Consideration in determining evasion of usury 
laws, § 11 

Purchase at discount, § 19 
Void or voidable, right to relief, § 124 
Insurance, 

Annual premiums, * 49, n. 61 
Borrower required to take, § 49 
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Insurance—Continued 
Charges, 8 48 

Correction, purging, 8 78, n. 10 
life insurance. 

Beneficiary, actions, 8 141 
Borrower required to take and assign to 
lender, 8 49 

Premiums, semi annual, 8 49, n. 61 
Property pledged or mortgaged to secure loan, 
procuring, charges, 8 48 
Intent, 8 14 

Admissibility of evidence, § 156 
Allegation with respect to, § 108, n. 11 
Appllcatory law, 8 4(2) 

Appropriation of payments to discharge of inter¬ 
est, 8 148 

Burden of proof, 8 114 
Charge for services and expenses, 8 48 
Charging of more than legal rate of interest, § 114 
Consideration in determining usurious loan trans¬ 
action, § 11 
Corrupt intent, 

Determination of evasion of usury laws, $ 11 
Immaterial where no usurious interest exact¬ 
ed, § 28 

Necessity of proof of existence, § 17 
Secure usurious interest rather than prompt 
payment of principal sum, § 31 
When significant, § 14 
Criminal offense, elements, § 160 
Evade laws, law governing, § 4(8) 

Inference from surrounding circumstances, 8 4(2) 
Legal rate of interest, pleading, § 109 
Legislature, construction of constitutional and 
statutory pro\ isions, § 8 

Matters determining place of performance, § 4(5) 
Place where contract made, § 4(5) 

Questions of law and fact, § 118 
Specifically expressed, law governing, § 4(2) 
Transaction as loan and forliearance or sale on 
time or on credit, § 18 
Ultimate issue, § 147 

Violate law, presumption against, § 4(6) 

Interest coupons, acceleration of payment of prin¬ 
cipal, § 29, n. 59 
Interest on interest, 8 38 

Intermediary in arranging loan, bonus or commis¬ 
sion, § 45 

Intervals less than a year, interest payable at, § 30 
Intervention and litigation by state representative, 
8159 

Issues, proof and variance, § 112 

Actions by or against third persons, § 141 
Pleading in action for penalty, § 156 
Items of service for which charge may be made by 
lender or agent, 8 48 
Joint adventure agreements, 8 26 
Joint makers, parties, 8 107 
Joint venture contract, evidence, § 116, p. 708 
Judgments and decrees, §§ 121, 141 
Action to recover penalties, § 156 
Collateral security, § 63 
Confession, 

Bar, 8 103 
Evidence, 8 114 

Effect of suffering on transaction, 8 103 
Forfeitures to state, 8 159 


Judgments and decrees—Continued 
Included in, 8 85 
Interest on recovered, 88 80,121 
Obligation as affecting right to recover payments, 

§ 95 

Validity on default in action on debt, 8 80 
Verdict, generally, post 

Judicial sale under foreclosure, defenses, 8 180, pi 722 
Jurisdiction, 8 106 

Determination, § 4(5) 

Relief to borrower, § 81 
Just apportionment of costs, § 123 
Justice, regulations in aid, § 4(16) 

Justice of the peace, jurisdiction and venue, 8 106 
Knowledge, 

Avoiding sale under power of sale as against 
purchaser with, § 139 

Creditor as to exaction of bonus or commission, 
§43 

Estoppel certificate or agreement in respect of 
mortgage, § 137 
Pleading, $ 141 
Principal, evidence, § 114 
Receipt of excess interest by defendant, 8 HO 
Koran, § 2 

Labor and material, 8 18, n. 86 
Laches, § 105 

Defense, § 89, n. 34 
Forfeitures, § 158 

Land. Real estate, generally, post 

Lapse of time, application of payments as affected by, 

§ 92 

Larger sum than actually lent or due, contract to pay, 
§35 

Latent equities, § 124 
Law, privilege in, § 126 
Law expressly stated, § 4(3) 

Law governing, §§ 4(1), 75, 143 
Evidence, § 114 

Law of place by which contract may be upheld, § 4(6) 
Lawful interest due, application of payments to dis¬ 
charge, § 98 

Lawful maximum, interest rate less than, 8 34 
Lease with option to purchase, § 22, n. 82 
Leasing property, agreements for, § 22 
Legal advantage, debtor’s agreement to pay addition 
to legal interest in consideration for giving up, 
§23 

Legal remedy, forbearance or suspension, § 23 
Legal representatives, persons entitled to enforce 
penalties, § 151 

Legal tender payable in depreciated currency, loan, 

§ 20 

Legality, doubt resolved in favor of, 8 114; 8 H6, 
n. 4 

Legislation making exaction criminal offense without 
exercise of police power, § 160 
Legislature, 

Defense created by, § 88 
General lawmaking powers, 8 7, n. 10 
Power to enact usury statutes, 8 7 
Lender, 

Construction of contract shown to bt usurious 
against, 8 H 

Defense not permitted to, 8 73 
Pretending to be borrower’s agent, 8 44 
Right to recover under contract, 8 80 
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Lender—Continued 

Unlawful intent entertained by alone, | 14 
Usury as contract construed against, $ 11 
Liability for penalties, § 152 

Liability of party secondarily liable, law governing, 
§4(14) 

Liberal construction of constitutional and statutory 
provisions, § 8 

Liberty of borrower to waive right to claim benefit of 
law, § 101 

Lienholders, defenses, § 131 
Liens, 

Application of sale proceeds to satisfaction, § 121 
Chattels, enforceability, § 63 
Legislature's power to enact usury laws, § 7 
Mechanic’s lien. 

Defense, § 131 

Insurance against with respect to building 
loan, charges for, § 48 
Limitations. Actions, ante 
Liquidation, 

Original contract, § 61, n. 56 
Present payment of loan, § 16, n. 73 
Principal, payments applied in, § 85 
Loan broker, bonus or commission to, § 45 
Loans, §§ 16,17 

Application of statutes, § 6 

Chattels, subject matter of contract, § 15 

Credit, § 21 

Depreciated currency received at par, questions 
of law and fact, § 118 
Elements, § 13 
Exchange, § 37 

Legal tender payable in depreciated currency, 
§20 

Long term, collection of interest in advance, § 34 
Made in one place to be repaid in another, addi¬ 
tion of exchange, § 37 
Payment of usurious debt, § 69 
Pleading, §§ 108,109 
What constitutes, § 17 
Loss, 

Delay suffered pending loan, charges, § 48 
Detriment to stranger, bonus or commission, § 47 
Right to set up as defense, § 91 
Making, contracts valid in place of, invalid in place 
of payment, § 4(6) 

Mala fldeness of contract providing for exchange, § 37 

Material evidence, § 115 

Material facts, payment of interest, § 148 

Matters determining place where contract made, § 4(5) 

Maturity, 

Agreement for liquidated damages for nonpay¬ 
ment at, § 52 

Interest at excessive rate after, §§ 31, 80 
Interest notes or coupons bearing interest after, 
§38 

Negotiable instruments acquired after, § 137 
Payment before, § 31 

Maximum, interest rate less than lawful, § 34 
MflTimnm rate of interest, power of legislature to 
enact usury laws, § 7 

Means of ascertaining rate of interest where interest 
or compensation paid in medium other than mon¬ 
ey, § 36 

Medium other than money, interest or compensation 
for loan or forbearance paid in, § 36 
Middle Ages, § 2 


Mingled cash and credit price, loan or forbearance, 
§ 18, n. 88 

Minority stockholder, right to have bond and mort¬ 
gage executed by corporation set aside, § 74 
Miscalculation, overpayment as interest induced by, 
§147 

Miscellaneous contracts, § 54 
Misdemeanors, § 160 

Misrepresentation, estoppel arising by, § 91 
Mistake, 

Calculation of interest, estoppel from asserting 
defense, § 91 

Demand for excess interest, § 28 
Excessive charge resulting from, § 14 
Fact, absence, payments, recovery, § 94, n. 66 
Interest for days of grace, deduction in advance, 
§34 

Judgment by confession bar in absence of, § 103 
Overpayment of interest, § 147 
Usury in contract due to, § 87 
Mode of enforcement of penalties, § 154 
Mode of payment, $ 92, n. 4 

Sale of property, loan or forbearance, § 18 
Modification of rule of tender, § 86 
Money, 

Advancing to cover, purging, § 78 
Elements, § 13 

Expenses in procuring, § 48, n. 28 
Place where used, law governing, § 4(11) 
Receiving something other than for use of, § 36 
Right to relief of person owing to borrower, § 133 
Subject matter of contract, § 15 
Money lending, business, criminal responsibility, § 160 
Money lent belonging to another for whom party acted 
as agent, defenses, § 99 
Money’s worth, sufficiency of payment, § 148 
Monthly interest payments, § 30 
Moral obligation. 

Consideration to support new obligation, | 66 
Debtor to make good default in payment of in¬ 
terest on principal debt, interest on interest, 
§ 38 

Solely supporting new agreement, purging, § 78 
Mortgages, 

See, also, Foreclosure, generally, ante 
Absence of assumption, § 130, p. 720, n. 72 
Action to foreclose, penalties, pleading, § 155 
Actions by or against third persons, § 141 
Annulment for, § 130, p. 719 
Application of statutes, § 6, n. 99 
Cancellation or reformation, § 82 
Chattel mortgages, generally, ante 
Co-mortgagor, purchase of interest by, right to re¬ 
lief, § 130, p. 717 

Consent of mortgagor, right to relief, § 130, p. 719 
Conveyance as security, enforceability, § 63 
Defense, 

Mortgagee, § 131, p. 725 
Mortgagor, §§ 72,133 
Discount, purchase at, § 19 

Effect of usury as against purchasers at foreclo¬ 
sure, § 59 

Estoppel certificate or agreement in respect of, 
§ 137 

Joint mortgagors, right to relief, § 130, p. 717 
Junior mortgage, purchaser under, defenses, § 130, 
p. 723 
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Mortgages—Continued 

Junior mortgagees, right of payments applied on 
principal indebtedness, 8 92 
Law governing, 8 143 

Original mortgage, discharge, defense, 8 130, p. 721 
Penalties, 8 145 

Place executed, law governing, 8 4(8) 

Preliminary injunction to restrain enforcement, 
8 141 

Pretended sale of, validity, 8 19 
Prior, right to interpose defense, 8 72 
Purchase money mortgages, rights under, 8 137 
Purchaser, right to have payments applied to prin¬ 
cipal indebtedness, § 92 
Real estate mortgage, law governing, 8 143 
Reformation or cancellation, application of rule 
to do equity, 8 36 

Retention of part of loan to discharge, § 35, n 61 
Bale, 

Law governing, 8 4(8) 

Objection to confirmation, 8 39 
Straw or dummy mortgagees, assignment by, 8 137 
Subsequent encumbrancers, right to relief, 8 131. 
p. 724 

Suit to foreclose. 

Defense, 8 89 

Estoppel to defend, 8 130, p. 720 
Transfers securing, 8 137 
Mosaic law, 8 2 

Municipal court, jurisdiction and venue, 8 106 
Municipal securities, purchase of own obligation, 8 19 
Mutual mistake, contract obtained by fraud not result 
of, cancellation or reformation, 8 82 
Name of lender, charge for lending, 8 48 
Natural persons, application of statutes, 8 6 
Nature, 

Constitutional and statutory provisions, 8 5 
Contract, intent of parties, determination, 8 4(2) 
Necessity, 

Actual payment, 88 28, 148 
Agreement for compound interest, 8 38 
Contract, 8 28 

Demand for return of payment, 8 149 
Pleading, 8 109 

Principal be absolutely repayable, 8 24 
Subsequent agreement to purge, 8 78 
Writing, bonus or commission, 8 42, n. 41 
Negotiable instruments. 

Accommodation paper, discounts, 8 19 
Accommodation parties. 

Bonus or commission paid by borrower to, 
846 

Doing equity, 8 141 

Law applicable to contract of, 8 4(14) 

Right to. 

Defense, 8 132 
Recover, 8 135 

Payments made, 8 140 
Acquired after maturity, 8 137 
Alteration of notes, 8 92, n. 52 
Assignment for benefit of creditor, 8 137 
Bank notes, depreciated and fluctuating, subject 
matter of contract, 8 15 
Bona fide holders, 8 137 
Bonds, generally, ante 
Chattel mortgage, evidence, 8 116, p. 707 
Consideration for promise to extend time of pay¬ 
ment, 8 62 


Negotiable instruments—Continued 

Continuous dealing as single transaction, 8 11 
Defenses, 8 4(14); 8 132, p. 728; 8 137 
Deferred payments. 

Forbearance, 8 23 
Taken for, 8 13 

Depreciated currency taken in renewal of specie 
notes, 8 23 

Holder in due course, evidence, 8 116, p. 706 
Hypothecation of note, 8 87, n. 93 
Inception, circumstances, evidence, 8 141 
Indorsement or other guaranty, effect, 8 19 
Purging original obligation, 8 78 
Transfer without, defenses, 8 137 
Innocent purchaser, 8 137 
Interest on interest past due, 8 38 
Maker, recovery of payments to innocent indorsee^ 
8 98 

Necessity of filing as exhibits, 8 111, n. 22 
New consideration, 8 62 
New note, 

Including interest due, 8 97 
Innocent purchaser, reclaiming Interest from 
original payee, 8 98 
Pre-existing obligation, 8 10 
Nominal payee as necessary party defendant to 
action for penalty, 8 156 

Note not specifying place of payment, exchange, 
8 37 

Obligors on original note, change of payee as crea¬ 
tion of new contract discharging, 8 66 
Original notes deducted from renewal note, 8 30 
Parties liable for payments, 8 98 
Persons liable for penalties, 8 152 
Place of negotiation, law governing, 8 4(7) 
Preclusion from challenging validity of corporate 
obligation, 8 74 

Preexisting valid indebtedness, subsequent usury 
not affecting, 8 61 
Purchase at discount, 8 19 
Purging, 8 78 

Rights of personal representatives, 8 128 
Special exemption statutes, construction, 8 8 
Third persons, conditions precedent to exercise of 
right to recover payments, 8 97 
Void, 88 81, 82 

Wrongfully pledged by another as security, 8 133 
Negotiations, 

Place of, law governing, 88 4(5), 4(7) 

Preliminary, situs of transaction, 8 4(4) 

Purchase of choses in action at discount after, 
8 19 

New consideration for bills and notes, 8 62 
New form of same obligation, purging, 8 78 
New loan, validity, 8 78, n. 29 
New parties, 

Introduction, purging, 8 78 
Subsequent contract, 8 66 
New promise, 

Contract as consideration for, 8 66 
Defenses in action on, 8 67 
New security, 8 70 
Purging, 8 78 

Non compos mentis, pleading, 8 141 
Nonnegotiable contracts or instruments, assignee or 
transferee, defenses, 8 137 

Nonpayment at maturity, agreement for liquidated 
damages, 8 52 
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Nonsuit, questions of law and fact, 8118 
Notes. Negotiable instruments, generally, ante 
Notice, 

See, also, Knowledge, generally, ante 
Imputed to plaintiff by answer, § 141 
Transfer of instrument or contract without, es¬ 
toppel, | 137 

Transferee of accommodation paper without, dis¬ 
counts, $ 19 
Novation, 

Accrual of cause of action, S 105, n. 77 
Contracts previously innocent, 8 10 
Purging, § 78 

Nul disseisin, plea of, 8 112 
Nullification of laws by estoppel, 8 91 
Objections, 

Confirmation of mortgage sale, 8 89 
Reception of plea, 8 109 
Obligations, 

Given for services, 8 17 

Greater sum than lent or due, evidence, 8 HO, P- 
706 

Not severable, 8 58 
Paid on other, 8 90 
Procured by fraud, 8 94 
Renewal, law governing, 8 4(13) 

Subsequently paid interest on originally valid obli¬ 
gation, 8 61 
Offer to restore. 

Benefits received, defense, 8 8t 
Purging, 8 78, n. 10 

Oil leases, mortgage on, 8 130, p. 720, n. 68 

Oil royalty interest, 8 48, n. 41 

Old obligation, revival, 8 62, n. 68 

Opening up and restating accounts stated, 8 102 

Operation and effect. 

Criminal statutes, 8 160 
Law governing, § 4(15) 

Penal or remedial statutes, 8 4(16) 

Oppression, usury as of purely statutory creation, 8 5 
Oppressive contracts distinguished, 8 3 
Oppressive lender, compelling restoration to borrower, 
885 
Option, 

Borrower, void or voidable instruments, 8 124 
Debtor, advantage of statute, 8 124 
Option to purchase, 8 40, n. 39 

Specified property at less than real value in case 
of nonpayment, 8 62 
Option to repurchase, 

Evidence, 8 114, n. 67 
Sale with, loan or forbearance, 8 18 
Oral agreements. Parol Agreements, generally, post 
Original consideration, abandonment of instrument 
and recovery on, 8 60 
Original debt, enforcing, 8 132, p. 727 
Original loan, renewal, 8 130, p. 720, n. 67 
Original obligation, 

Divided on renewal, purging, 8 78 
Law applicable to renewal notes, 8 4(13) 

Original undertaking, usury in as defense to scire 
facias to revive judgment, 8 163 
Originally valid obligation, interest subsequently paid 
or contracted for on, 8 61 
Other transactions, evidence, 8 115 
Outward acts, intent of parties, determination, 8 4(2) 
Overdue interest, interest on interest, payment, 8 38 


Overhead expenses, 8 48, n. 31 
Overpayment induced by mistake or fraud, 8 147 
Own obligation, purchase at discount, 8 19 
Papers, inspection and preparation, charges, 8 48 
Parent and child, implied knowledge of agent's exac¬ 
tion of bonus or commission, 8 43 
Pari delicto, 

Borrower not considered with lender, 8 72 
Parties in, penalties, 8 151 
Parity of currency, $ 28, n. 22 
Parol agreements, 

Collateral agreement for excess interest, 8 33 

Interest on interest, 8 38 

Paid under, 8 147 

Situs of transaction, 8 4(4) 

Parol evidence, 8 115 

Circumstances shown by, 8 130, p. 721 
Criminal prosecutions, 8 161 
Part of. 

Contract only affected, 8 58 
Secured debt free from usury, 8 63 
Sum borrowed, return to lender, 8 35 
Partial payment and renewal for balance due, purging, 
§ 78 

Particular services and expenses, payment, 8 48 
Particularity of pleading, 8 109 
Parties, 88 107, 109 

Actions by or against third persons, 8 141 
Criminal prosecutions, 8 161 
Forfeiture as between, 8 157 
Heirs, generally, ante 

Innocent parties, usurious contract as considera¬ 
tion for new promise, 8 66 
Intent, generally, ante 
Joinder of parties, § 107 
Necessary parties, 8 107 
Penalties, action to recover, § 156 
Proper parties, §8 107,141 
Relief to defendant, § 82 
Rights and remedies, §§ 79-103, pp. 658-687 
Secondarily liable, 8 4(14) 

Understanding, 

Loan to be returned, elements, 8 13 
Payments be applied to interest, 8 92 
Pleading, 8 109 
Partnership, 

Account, assignee, recovery, 8 135 
Agreements, § 26 
Liability, 8 92 

Transaction, contingency, 8 31 
Past due note adjudged void, equitable jurisdiction, 
8 81 

Payees, parties liable for payments, 8 98 
Payments, 

Absence of mistake of fact, 8 94, n. 66 
Actions, 8 141 
Actual payment, 8 148 

Conditions precedent to exercise of right to 
recover, 8 97 

Legal rate not exceeding, 8 92, n. 39 
Necessity, 8 28 
Agreements, 

Not to reclaim, 88 92, 99 
Renewal extending time, defenses, 8 99 
Amortization, 8 29 
Application, § 92 
Before maturity, 8 31 
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Payments—Continued 

Conditions precedent to exercise of right to re¬ 
cover, § 97 

Contracts valid in place of, invalid in place of 
making, § 4(6) 

Debts for benefit of debtor, § 137 
Deferred payments. 

Contract of sale on, § 18 
Forbearance in notes for, 8 23 
Notes taken for, § 18 
Demand for return, § 149 
Direct payments, § 28, n. 41 
Extension of time, new consideration, § 62 
Greater amount than allowed by law, pleading, 
8 109 

Guaranties, loan or forbearance, 8 18, n. 81 
Identity of person making, 8 148, n. 71 
Indirect payments, 8 28, n. 41 
Interest, 8 148 

Acceleration, 8 34 

Judgment on obligation as affecting right to re¬ 
cover, 8 03 

Matters determining place of performance, 8 4(5) 

Necessity, 8 28 

Not deemed voluntary, 8 04 

One of several obligors, 8 135 

Other than money, § 3G 

Parties liable for, § 98 

Place of, law governing, 8 4(5) 

Pleading, 8 HI 
Presumption, § 114 
Principal, 8 07 

Acceleration, 8 29 

Condition precedent to relief, statute reliev¬ 
ing, 8 141 
Default, § 31 
Recovery, §§ 85, 94 

Set-off and counterclaim, § 90 
Repeal of law as affecting right to recover, 8 96 
Right to recover. 8§ 04. 14G 
Segregation, 8 143, n 55 
Situs of transaction, 8 4(4) 

Specific application of, payments made without, 
8 92 

Stipulated place of, addition of exchange, 8 37 
Sufficiency, 8 148 
Third person, 8 28, n 41; § 133 
Total interest in installments, § 34 
Usurious debt, agreements, 8 67 
Value of medium other than money, 8 36 
Voluntary, rule denying recovery, 8 94 
Penalties, 88 142-159, pp. 747-763 

Date specified, failure to pay by, 8 31 
Exaction, 8 56 

Pleaded in bar of action on debt, 8 154 
Provisions as conferring property rights, 8 144 
Right to have deducted from debt, 8 36 
Waiver on bill for discovery or accounting, 8 86 
Performance, 

Contracts made and payable in different states 
and usurious in both, 8 4(12) 

Matters determining place of performance, 8 4(5) 
Place of. 

Law governing, 8 4(5) 

Stipulation contract governed by law of par¬ 
ticular state, 8 4(3) 

Periodic balances struck in active account, interest on 
interest, 8 38 


I Periodic payments Into sinking fund for ultimate dis¬ 
charge of debt, 8 29 
Perpetration of injustice, 8 72 

Personal capacity, payment to creditor by agent in, 
8 44 

Personal liability. 

Lien debt, disputing validity, 8 91 
Release as forbearance, 8 23, n. 83 
Sought to be enforced against mortgagor, per¬ 
sonal defense, 8 72 
Personal privilege, 8 125 
Personal property. 

Contract for sale, law governing, 8 4(8) 

Purchaser of mortgage, right to plead, 8 130, p. 
720 

Personal representative. 

Deceased lender, enforcement of contract, 1136 
Defense available to, 8 71 
Doing equity, 8 141 
Penalties, S§ 151,152 
Right to relief, 8 128 
Personal right to recover, 8 107 
Persons, 

Affected, 8 64 
Collaterally liable, 8 132 
Right to recover, 8 135 
Entitled to enforce penalties, 8 151 
Holding property of, or owing money to, borrow¬ 
er, 8 133 

Liable for penalties, 8 152 
Within application of statutes, 8 6 
Place where money to be used, law governing, | 4(11) 
Pleading, 8 108 

Actions by or against third persons, 8 141 
Allegations, 

Criminal prosecutions, 8 161 
Facts, 88 108,110 
Negativing, 8 109, n. 63 
Payment of interest to testator, 8 141 
Specific in action for penalty, 8 156 
Amendment, 8 109 
Answer, 8 109 

Actions by or against third persons, 8 141 
Alleging lack of willfulness, § 111 
Argumentative replication or reply, 8 109 
Averment, 

Justifying relief, 8 109, n. 50 
Tender, 8 109 
Circumstances, 8 109 
Complaint, equitable relief, 8 111 
Criminal prosecutions, 8 161 
Definiteness, 8 109 
Demurrer, 

Actions by or against third persons, 8 141 
Bill or petition showing usury on its facet 
8 109 

Denials, 

Actions by or against third persons, 8 141 
Defense to corporation, effect, 8 131, p. 725 
Effect of, 8 108 
Estoppel, 8 01 
Forfeitures, 8 158 
Joinder of plaintiff, 8 107 
Leave to amend, 8 100 
Loan or forbearance, 88 108,109 
Motion to amend plea or answer, 8109 
Nature and terms of loan, 8108 
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Pleading—^Continued 
New matter, § 141 
Reply, 1110 
Penalties,»155,156 
Petition, 

Alleging excess interest paid, 4 110 
Equitable relief, 4 111 
Plea, 44 109,141 
Plea in bar, $ 109 

Forfeiture of interest, 4158 
Penalties, § 154 

Set-off and counterclaim, §§ 88,109 
Action for penalty, § 156 
Special plea, 4 90 

Specially pleading out defense, S 109 
Statute of limitations, { 109, n. 97 
Sufficiency, §§ 108,109 
Verdict and findings conforming to, 4 156 
Verification, 4 109 

Petition, 44 110,156 
Plea, 4 141 
Replication, $ 109 

Actions by or against third persons, § 141 
Pledge and sale of brokerage notes, § 45, n. 96 
Pledges, § 133 

Enforceability, § 63 
Police power. 

Legislation making exaction criminal offense 
valid exercise, § 160 

Legislatures’ power to enact usury laws, § 7 
Portion of profits of enterprise to lender as partner, 
stipulation, § 31 
Positive denial, 4 109 
Positive proof, § 116, p. 704 
Post obit contracts, 125 
Potentialities, evidence, § 114, n. 51 
Power of sale, sale or transfer of property pursuant 
to, § 139 

Preceding notes deducted from renewal notes, inter¬ 
est charges, § 80 

Preexisting contracts, what constitutes, $ 10 
Pre-existing indebtedness. 

Agreement to assume, secure or pay, § 51 
Consideration apart from usurious instrument, 
f 60 

Preliminary injunction, § 141 

Preliminary negotiations, situs of transaction, § 4(4) 
Premises subject to mortgage, purchaser, right to re¬ 
cover, 1135 
Premium, 

Mortgages sold at, § 19 
Surety of loan, { 42, n. 40 
Unlawful interest, 4 1 
Preparation of papers, charges, 4 48 
Prepayment of debt, { 19 

Privilege charge, 4 61, n. 57 
Preponderance of evidence, 44 116,141 
Prerequisites to right to recover, { 146 
Present taking of reservation of unlawful Interest, 
§ 28 

Presumptions, (114 

Actions by or against third persons, 4 141 
Borrower of loan not in pari delicto with lender, 
4 94, n. 56 

Change of parties on renewal, purging, 4 78 
Circumstances attending execution of contract, 
4 32 


Presumptions—Continued 

Contract made in place where dated, 4 4(5) 
Contracting with reference to law of place where 
transaction valid, 4 4(6) 

Execution of contract, circumstances attending 
justifying form, 4 32 
Intention to violate law, against, 4 4(6) 

Knowledge of exaction of bonus or commission by 
agent, 4 43 

Legality of transaction, 4 114 
Situs of property mortgaged, law governing, 4 4(8) 
Trustee would act reasonably, 4 49, n. 58 
Pretended sale on credit, 4 18 
Price, 

Inadequate price, debtor required to sell property 
at, 4 54 

Increased because of deferred payments, loan or 
forbearance, 4 18 

Prima facie presumption, 4 114, n. 61 
Prima facie showing, 4 116, p. 704 
Primary liability, 4 130, p. 720, n. 67 
Primary obligor, bond, person paying, 4 107, n. 99 
Principal and agent. Agents, generally, ante 
Prior agreement for compound interest, 4 38 
Prior date, interest from, 4 32 
Prior declaration, disproving, 4 114, n. 64 
Prior encumbrancer, subrogation of lender to rights 
of, 4 87 

Private rights, constitutional and statutory provi¬ 
sions, 4 5 

Privies and successors in title, 44 126,157 

Privies in contract, § 126 

Privies in estate, § 126 

Privies in law, 4 128 

Privileges, 

Declaring instrument void or voidable, 4 124 
Representation, personal privilege, 4 126 
Statutory defenses, 4 10 
Privity, necessity, 4$ 98, 125 
Procedure, § 156 

Actions by or against third persons, 4 141 
Criminal prosecutions, 4 161 
Penalties, enforcement of, 4 153 
Proceeds of loan taken in form of lender’s draft, ex¬ 
change, 4 37 
Profits, 

Hazard, contingency, 4 31 

Obtaining from property mortgaged or pledged 
to secure loan, 4 54 

Secured by creditor in excess of rate of return 
permitted by law, 4 28 
Securing by collateral agreement, 4 40 
Surrender of contingent right to, 4 31 
Prohibition against compounding interest, 4 56 
Promise by debtor to pay notwithstanding, 4 137 
Promissory notes. Negotiable instruments, generally, 
ante 

Proper application of payments applied to principal 
debt, 4 92 
Property, 

Agreements for leasing or hiring, 4 22 
Borrower required to take insurance on, 4 49 
Contract to recouvey on certain terms as defense 
to action of ejectment, 4 91 
Conveyed in satisfaction of debt, measure of re¬ 
covery, 4 100 
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Property—Continued 
Debtor required to. 

Purchase at exorbitant price, 8 54 
Sell at inadequate price, § 54 
Excessive payments in purchase, application of 
payments, § 02, n. 23 

Medium of payment other than money, § 36 
Payments, conditions precedent to exercise of 
right to recover, § 97 

Penalty provisions as conferring, property rights, 
8 144 

Price increased on default, § 31 

Purchase by debtor at exorbitant price, $ 54 

Retransfer, § 105 

Sales or exchange, § 18 

Situs, law governing, { 4(8) 

Prorating of bonus, § 28, n. 29 
Prosecution, criminal, 8 161 
Prospective construction of usury statutes, § 10 
Public policy, 

Borrower’s promise to pay cost of collection and 
attorney’s fee, § 53 

Consideration as to operation and effect, § 4(15) 
Corporate loans at rates prohibited by charter or 
statutes, § 56 
Defense, 

Executory waiver, 8 01 
Not permitted to lender, 8 73 
Executory waiver of statutory defense, 8 01 
Forum, law governing, 8 4(2) 

Interest on interest, 8 38 
Legislatures’ power to enact usury laws, 8 7 
Purpose of usury statutes, § 5 
Punishment, 

Criminal prosecutions, 8 161 
Forfeiture as, 8 157 
Lender, 8 142 
Purchasers, 

Annuity contracts, 8 27 

Assignee for creditors, from, right to recover, 
8 135 

Assumption, 

Debt, right to relieve, 8 130, p. 719 
Mortgage as part of purchase price, 8 130, 
p. 721 

Mortgage debt, right to recover, 8 135 
Choses in action at discount, loan, 8 10 
Credit sales for immediate resale by, 8 18 
Encumbered property, right to have payment sup¬ 
plied to principal indebtedness, 8 02 
Equity of redemption, doing equity, 8 141 
Excessive payments, application, 8 92, n. 23 
Foreclosure of usurious mortgage, effect on, § 59 
Lender’s property at exorbitant price taken out 
of loan, 8 18 
Mortgaged property. 

Doing equity, 8 141 
Right to recover, 8 135 
Own obligation, discounts, 8 10 
Persons entitled to enforce penalties, 8 151 
Property for borrower with funds lent, charges, 
848 

Property subject to usurious lien, 8 130 
Remote, 

Defense, 8 130, p. 721 
Right to relief, 8 130, p. 717 
Right to relief, 8 129, n. 11 


Purchasers—Continued 

Sale, defenses, 8 130, p. 722 

Securities pledged to secure repayment, doing 
equity, 8 141 

Specified property, option to purchase at less than 
real value in case of nonpayment, 8 52 
Subsequent, right to set up defense against mort¬ 
gagee, 8 130, p. 717 

Who joined in conveyance, right to relief § 130, 
p. 717 
Purging, 8 65 

Contract, 88 76-78, pp. 653-658 

Agreement between principal and creditor, 
8 132, p. 727 
Debt, 8 130, p. 717 

Borrower waives right to have mortgage de¬ 
clared void, 8 87 

Enjoining collection of principal debt after, 8 83 
What constitutes sufficient, 8 78 
Purpose of laws, 88 5, 71 

Construction of constitutional and statutory pro¬ 
visions, § 8 

Purview of acts, matters within, § 15 
Quarterly interest payments, § 30 
Questions of law and fact, J 18, n. 81; 88 U8, 141 
Action for penalties, 8 156 
Reimbursement, § 118 
Qui tarn actions. 

Enforcement of penalties, 8 154 
Pleading elements in action for penalty, 8 156 
Recover penalty, 8 152 
Quiet title, proceedings, 8 111, n. 24 
Rate of exchange, 8 37 

Time of contract, effect, 8 37 
Rate of interest, 

Accurate statement of, 8 5 
After maturity, excessive, 8 31 
Change, applicability to preexisting contracts, 8 10 
Charged not restricted by statute, bonus or com¬ 
mission, 8 42 
Evidence, 8 156 

Omission of, interest rate, 8 11, n 21 
Usury as of purely statutory creation, 8 5 
Ratification, 

Creditor’s agent receiving bonus or commission, 
8 43 

Defense, 8 01 

Exaction of bonus or commission, 8 43 
Readiness to pay, borrower must show, 8 86 
Real estate. 

See, also, Mortgages, generally, ante 
Conveyance as security, enforceability, 8 63 
Conveyed in payment of usurious loan, recovery, 
8 57 

Debt as consideration for conveyance, 8 78 
Deeds and other instruments affecting title, 8 59 
Mortgages, generally, ante 
Purging debt of usury, 8 130, p. 717 
Real party in interest, actions, 8 141 
Reasonable, 

Amount of charge for services, 8 48 
Charges under circumstances, defenses, 8 99 
Doubt, evidence, 8 116, p. 703 
Fees for services rendered by lender or agent, 8 48 
Value of services, recovery by broker, 8 89 
Reassignment of interest in trust, defenses, 8 137, n. 13 
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Receipts, 

Given for payment, evidence, 8 156 
Presumption, 8 114 
Unlawful interest, necessity, 8 28 
Receivers, 

Borrower, right to relief, § 129 
Corporation pendente lite, parties, 8 107, n. 99 
Supplementary proceedings, right to recover, § 135 
Recognizance, consideration impeached for usury, § 89 
Reconveyance of property to mortgagor, right to inter¬ 
pose defense, § 72 

Record, doctrine of estoppel by, 8 91, n. 62 
Recording, 

Papers, charges, 8 48 
Title and similar papers, charges, 8 48 
Recoupment, 8 90 

Against debt, $ 135 
Interest paid, 8 10 

Recourse, indorsement without, effect, 8 19 
Recovery. 88 85, 135 

Compulsory payments, 8 94 
Excess interest paid, 88 56, 93 
Extent of, 8100 
Pleadings, 8 U0 

Principal where excess interest forfeited, 8 80 
Sum actually lent or paid on forfeiture of inter¬ 
est, 8 80 

Voluntary payments, rule denying, 8 94 
Redemption by purchaser, right to relief, 8 130, p. 717 
Refinancing charges, 8 48, n. 41 
Reformation, 8 82 

Instrument, application of rule to do equity, 8 86 
Refusal to deliver whole amount of loan made, 8 01 
Reimbursement, 

Expenses incurred by lender or agent, 8 48 
Questions of law and fact, 8 118 
Relationship of parties, personal privilege, 8 125, n. 78 
Release, defenses, §8 91, 99 

Mortgagor, right to relief, 8 130, p. 717 
Statutory penalties, purging, § 78, n. 99 
Relief, 

Affirmative relief, generally, ante 
Borrower in equity, 8 81 
Defendant, 8 82 
Extent of, 8 82 
Lender in equity, 8 87 
Right to, 8 124 
Remedial, 

Character of statutes, 8 4(16) 

Constitutional and statutory provisions, 8 5 
Remedies, 8 104 

Confinement to action for recovery of usury paid, 
889 

Remittances, charge for making, 8 48 

Remote grantees. Purchasers, generally, post 

Renewal, 

Existing contracts, 8 144 
New creditor with knowledge, purging, 8 78 
Obligation or substituted security, purging, 8 78 
Valid obligations, 8 02 
Renewal notes, 

Before election of application of payments, 8 92, 
n. 8 

Charge for exchange, 8 37 

Greater sum than lent or due, 8 116, p. 706 

Law governing, 8 4(13) 

Repeal, 8 10 


( Renewal notes—Continued 

Original notes deducted from, 8 80 
Sufficiency of payment, 8 148 
Rents, application of payments, 8 92 
Reopening settlement of usurious dealings, 8 101 
Repayment, 

Actual loan or debt, larger obligation held to se¬ 
cure, 8 35 

Addition of exchange, 8 37 
Agreement, effect, 8 92 

Loan in same place as made, exchange, 8 37 
Repeal, 8 10 

Construction, liberal or strict, 8 8 
Implication, 8 9 

Law as affecting right to recover payments, 8 96 
Retrospective operation, 8 10 
Statute providing forfeiture, 8 144 
Replevin, 

Actions by or against third persons, 8 141 
Pleading, 8 112 

Replication or reply. Pleading, ante 
Representations, 

Principal debtor, recovery of surety on, 8 140 
Privies in, 8 126 

Repurchase, sale with option, loan or forbearance, 
8 18 

Rescission or cancellation, 8 82 

Reserving something excess of amount allowed bj 
law, § 1 
Residence, 

Creditor, matters determining place of perform 
ance, 8 4(5) 

Parties, 

Law governing, 8 4(9) 

Situs of transaction, § 4(4) 

Restitution, 

Offering, § 86 
Purging, § 78 

Restoration to borrower of interest paid in excess of 
legal rate, 8 85 

Retroactive statutes, set-off and counterclaim, § 90 
Retrospective, 

Construction of statutes, 8 10 
Operation, 

Constitutional and statutory provisions as to 
penalties and forfeitures, 8 144 
General saving statute, 8 10 
Repeal of usury law, § 10 
Statutes, 8 74 

Return, 

Payment, necessity of demand, 8 149 
Put in hazard, contingency, 8 31 
Revenue laws, repeal by implication, 8 9 
Review. Appeal and error, generally, ante 
Revival of old obligation, 8 62, n. 68 
Rights, 

Acceleration of maturity, effect of forfeiture 
interest on, 8 137 
Action on contract, 8 80 
Assertion of, 8 HO, p. 706, n. 53 
Junior mortgagees and purchasers of encumbered 
property, 8 92 

Parties, 88 79-103, pp. 658-687 
Recovery, 88 94,135 
Set up as defense, loss, 8 91 
Third persons, 88 124-141, pp. 712-747 
Risks, necessity that principal be absolutely repay¬ 
able, 8 24 
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Running account. 

Accrual of cause of action, f 105 
Charging of Interest in, conditions precedent to 
exercise of right to recover payments, 8 97 

Sales, 

Accounts at discount, questions of law and fact, 
8 118 

Contracts, affidavit of nonviolation of interest 
laws, 8 109 
Credit, 

Financing charge, 8 18, n 86 
Guaranteeing obligations of another, 8 21 
Encumbrance, right to relief, 8 130, p. 718 
Evidence, 8 116, p. 708 
Execution, purchaser, doing equity, 8 141 
Loan or forbearance, § 18 
Mortgage, law governing, 8 4(8) 

Notes or accounts at a discount, evidence, 8 HO, 
p. 707 

Option to repurchase, loan or forbearance, 8 18 
Pledged securities, injunction, 8 83 
Power of sale, § 139 

Defenses, 8 130, p 722 

Price, reduction by amount of unlawful bonus, 
defenses, § 99 
Property, evidence, 8 114 
Purported, questions of law and fact, 8 H8 
Terms of, loan or forbearance, 8 18 
Void judgment, 8 63 

Same transaction, security with origin in, 8 63 
Satisfaction of debt Debt, ante 
Satisfactory evidence. Evidence, ante 
Saving clause. 

Contracts previously innocent, 8 10 
Repeal of usury law, § 10 

Statutory and constitutional provisions relating 
to penalties and forfeitures, § 144 
Savings banks, application of statutes, 8 6, n. 93 
Savings certificate, purchase, 8 40, n. 38 
Scire facias, defense, 

Action to foreclose mortgage, 8 89 
Revival of judgment, § 103 
Securities, 

Charge for lending, 8 48 
Debt, agreements, 8 67 

Deposited with lender, action by corporation to 
recover, 8 74 

Exchange, loan or forbearance, 8 18 
Giving as incident of agreement, 8 4(8) 

Loans, § 63 

Corporate suit to have canceled, 8 74 
Pledged to secure repayment, purchaser doing 
equity, 8 141 

Principal put in hazard, 8 25 
Purchase of own obligation, 8 19 
Separate origin, invalidation, 8 63 
Subject matter of contract, 8 15 
Subsequent securities, 8 70 
Substitution of different kind, purging, 8 78 
Valid in itself unaffected by subsequent usuri¬ 
ous transaction, 8 61 
What is agreed to be done, 8 4(8) 

Self incrimination. Evidence, post 
Semiannual interest, payments, 8 30 
Separate, 

Acts, accrual of cause of action, 8105 
Causes of action, 8 105 


Separate—Continued 

Instrument, excess Interest stipulated for In, 
8 33 

Loans, 8 58 

Notes, obligation evidenced by, application of pay¬ 
ments, 8 92 
Obligation, 8 89 

Scries of notes, application of payments, 8 92 
Service charges, 8 83, n. 14 
Definition, 8 48, n. 25 
Loan or forbearance, 818, n. 79 
Services, 

Collateral to consummation of loan, payment, 8 48, 
n. 30 

Contracts for, affidavit of nonviolation of inter¬ 
est laws, 8 109 

Medium or payment other than money, 8 36 
Rendered, 

Lender or his agent, charges for, 8 48 
Questions of law and fact, 8 H8 
Slight in value, payment, 8 48, n. 30 
Set-off and counterclaim, 8 83, n. 14; $§ 90, 105, 135 
Actions by or against third persons, 8 141 
Enforcement of penalties by way of, 8 155 
Extent and limits of rule, 8 19 
Law governing, 8 143 
Pleading, ante 
Right to recover, 8 135 
Settlement, 

Acceptance of just debt separate and distinct 
from preceding obligations, 8 101 
Consummated, accrual of cause of action, 8 105, 
n. 77 

Debt, purging, § 78 

Legal debt, accrual of cause of action, | 105 
Severable obligations, § 58 

Several obligors, payment by one, right to recover, 
8 135 

Sheriff’s deed, usury in original obligation, 8 103 
Sheriff’s sale, purchase at, defenses, 8 130, p. 722 
Shields of protection, purpose of usury statutes, § 5 
Short term bank loans, collection of interest in ad¬ 
vance, § 34 

Sickness or accident, charge for waiver of collection 
of payment in case of, § 48 
Similar transactions, consideration, 8 11, n. 22 
Simple interest, interest on interest notes or coupons 
exceeding highest lawful rate, 8 38 
Single transactions, criminal responsibility, 8 160 
Sinking fund, 

Additional security, 8 40, n. 39 
Stipulation for periodic payments into for ulti¬ 
mate discharge of debt, 8 29 

Situs, 

Contract, presumption, 8 114 

Property mortgaged, law governing, 8 4(8) 

Transaction, § 4(4) 

Special, 

Exemption statutes, construction, 8 8 
Laws, construction, 8 8 
Limitation on action, § 105 
Relief under general prayer, § 121, n. 36 
Remedies against conveyances executed to secure 
debts, 8 139 

Statutes, repeal by implication, 8 9 
Special agents. Agents, Post 

Specified intervals, principal payable in installments, 
829 
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State, forfeitures to, H 85,159 
Stated account, right to relief, 9 129 
Statements, 

Application for loan, defenses, § 99 
Creditor’s willingness to abandon, 9 109 
Statutes. Constitutional and statutory provisions, 
generally, ante 
Stipulation, 

Attorney fees, payment, 9 53 

Collateral agreement or separate instrument, § 33 

Contract, 

Bound by law of particular state, $ 4(3) 

Loan or forbearance, f 29 
Cost of collection, § 53 

Excess interest in collateral agreement or sep¬ 
arate instrument, § 33 

Forfeiture for nonpayment of interest, § 59 
Increase in price in event of delay, 9 18 
Matters determining place of performance, § 4(5) 
Pay debt, waiver of defense, § 130, p. 720 
Payment on contingency under control of debtor, 
5 31 

Portion of profits of enterprise to lender as part¬ 
ner, { 31 

Stock, 

Charge for transferring, § 48 
Converted into money, loan, subject matter of con¬ 
tract, § 15 

Corporation stockholders, defenses, § 133 
Ownership by lender in corporation acting as 
broker, § 45 
Sole owner of, § 74 
Subject matter of contract, § 15 
Stockbrokers, interest compounded monthly, § 38, n. 98 
Stolen securities, actions by or against third persons, 
S 141 
Strangers, 

Bonus or commission to, § 46 
Bonus paid by, 9 47 
Contracts voidable as to, 9 124 
Privilege, claiming, 9 125 
Subagent. Agents, generally, post 
Subrogation to rights of third persons, S 87 
Substance of transaction. 

Consideration, $ 13 

Determination of evasion of usury laws, § 11 
Substantial hazard, 9 25, n. 7 
Substitution, 

Instrument on same terms after change in law, 
§61 

Obligations, sufficiency of payment, § 148 
Security, renewal, purging, 9 78 
Subterfuge, alleged bonus, commission or fee, 9 116, 
p. 706 

Suffering judgment on transaction, effect, 9 103 
Sum of usury paid, pleadings, 9 HO 
Supplementary proceedings, receiver, right to recover, 
9 135 

Sureties. Guarantors and sureties, generally, ante 
Surrender, 

Note for cancellation, order, § 81 
Securities, bill to compel, 9 83 
Surrounding circumstances, consideration in deter¬ 
mining evasion of usury laws, 9 H 
Suspension of legal remedy, 9 23 
Suspicion, evidence merely creating, 9 116, p. 704 
Taxes assessed against lender, borrower required to 
pay, 9 50 


Taxing of costs, action to recover penalty, 9 156 
Temporary advancement of loan to borrower by bor¬ 
rower’s agent, 9 44 
Tender, 

Abrogation or modification, 9 86 

Actions, 9 141 

Amount, 

Actually due, 9 150 
Equitably due, pleading, 9 111 
Oondition precedent to defense, 9 89 
Principal sum due, forfeitures, 9 158 
Sufficiency, 9 141 
Terminology, § 1 

Test of existence of usury in contract, 9 28 
Third persons. 

Actions by or against, 9 141 
Application of, 9 135 

Assuming payments of usurious debts, 9 133 
Bona fide holding, 9 124 
Claiming under corporations, 9 124 
Commission or fee by borrower to loan broker for 
obtaining loan from, 9 45 

Conditions precedent to exercise of right to re¬ 
cover payments, 9 97 
Contracts, right to enforce, 9 136 
Joinder, 9 107 

Notes as securities, sufficiency of payment, 9 148 
Payments, 

Application to principal indebtedness, 9 92 
Right to recover, 9 94, n. 67 
Through, § 28, n 41 

Pleadings, actions by or against, 9 141 
Purging. § 78 

Bights and remedies, 99 124-141, pp. 712-747 
Set-off, § 135 

Subrogation of lender to rights of, 9 87 
Use of part of money borrowed in paying valid 
debt to, 9 35 

Time, 

Act made punishable committed, allegations and 
indictment, § 161 
Actions, 91 105, 156 
Answer, 9 109 

Application to have payments applied to principal 
debt, 9 92 

Asserting defense, 9 91 
Contract, 

Determined, 9 H 
Entered into, pleading, 9 109 
Maturity, pleading, 9 109 

Determination of whether transaction loan or for¬ 
bearance or sale on controlled by intention of 
parties, 9 18 

Extension, new consideration, 9 62 

Further for payment of debt, giving, effect, 9 23 

Inaccurate method of computing, 9 39 

Lapse, application of payments as affected by, 9 92 

Month, as 30 days, 9 39 

Payment, 

After maturity, 9 31 
Election for application of, 9 02, n. 7 
Existing debt, forbearance, 9 23 
Pleading, 9 156 
Principal indebtedness, 9 92 
Sale of property, loan or forbearance, 9 18 
Pleading, 9 109 

Prior to date. Interest from, 9 32 
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Time—Continued 

Purging contract, § 74 

Subsequent modification, character of contract de¬ 
termined, § 11 

865 days, considering full year in computation of 
interest, custom or usage, 5 12 
Use of customary but inaccurate method of com¬ 
puting, S 39 
Tear as 360 days, § 39 
Title, 

Deeds and other instruments affecting, § 59 
Examination, charges, § 48 
Title insurance, charge for procuring, § 48 
Torts, imposition of penalty or forfeiture, 5 142 
Total amount withheld by lender exceeding lawful in¬ 
terest on sum actually paid over, 5 35 
Total interest in installments, payment, § 34 
Transactions, 

Application of statutes, § 6 
Custom or usage affecting, § 12 
Evidence, § 116, p. 707 
Law governing, 5 4(2) 

Oppressive as to show usurious intent, § 49 
Place where contract made, matters determining, 
5 4(5) 

Scrutiny, evasion of usury laws, § 11 

Single or repeated, criminal responsibility, § 160 

Subsequent transactions. 

Collateral, §§ 65-70, pp. 646-648 
Time contract determined, § 11 
Sureties not parties, § 132, p 727 
Void or voidable, relief, 5 124 
Voluntary settlement, effect, § 101 
Transfer, 

Money lent, contract dated prior to, 5 32 
Note, application of payment as affected by, § 92 
Property, bonus or commission paid by debtor, § 42 
Valid contract or instrument, § 134 
Transferee, 

Accommodation paper without notice, discounts, 
519 

Contracts, rights, 5 137 
Traveling expenses of lender, 5 48 
Treble excessive interest paid, § 145 
Trial, 55 117, 156 
Trust deeds, 5 130, p 720, n 68 
Purchase, evidence, 5 116* P- 708 
Trust property, conveyance to third person, defenses, 
5 »9 

Trust receipt transaction, 5 17, n. 75 
Trustee, 

Bankruptcy, right to relief, 5 129 
Bonus or commission for lending funds, 5 42 
Persons entitled to enforce penalties, 5 151 
Right to relief, 5 133 

Trust deed given to secure loan, bonus or commis¬ 
sion, 5 46 

Turpitude of lender, defense not permitted to, 5 73 
Twelve Tables, Roman interest charges, 5 2 
Two reasonable constructions, 5 H 
Ultimate discharge, stipulation for periodic payments 
• into sinking fund, 5 29 
Ultimate facts, findings, 5 120 
Ultimate issue, 5 147 

Ultra vires act of corporation, 5 80, n. 65 
Ultra vires contracts, 5 56 
Unclean hands of usuror, 5 87 


Unconscionable contract, 5 16, n. 73 
Uncontradicted evidence, necessity, f 116, p. 703 
Underlying burden of proof, 5 114, n. 61 
Underwriter, bonus or commission to, 5 45 
Underwriting, 5 40, n. 39; 5 48, n 41 
Undisclosed agency, exaction of bonus or commission, 
5 43 

Unearned interest, 

Effect, 5 11, n. 21 

Time of default, acceleration clause, 5 29 
Unfairness, usury as of purely statutory creation, | 5 
Uniform operation of criminal statutes, 5 160 
Unilateral act, purging, § 78 

Unjust oppression by unscrupulous persons, purpose of 
usury statutes, 5 5 
Unlawful bonus, defenses, 5 99 
Unlawful intent. 

Elements, 55 13, 14 
Pleading in action for penalty, 5 156 
Unlawful interest, terminology, 5 1 
Unpaid installments with interest, interest on, 5 38 
Unreasonable and exorbitant commissions exacted for 
purpose of evading laws, 5 45 
Unsubstantial risk, 5 25, n. 8 
Usage. Custom and usage, generally, ante 
Use, 

Borrower of part of money borrowed in paying 
valid debt to third person, 5 35 
Property mortgaged or pledged to secure loan, 5 54 
User, terminology, 5 1 

Usurious contracts and transactions, §5 4-12, pp. 560- 
583 

Terminology, 5 1 

Usurious interest, terminology, 5 1 
Valid obligations. 

Interest subsequently paid or contracted for on 
originally, 5 61 

Usurious extensions or renewals, 5 62 
Validity of constitutional and statutory provisions, 5 7 
Variance, §§ 112, 161 
Verdict, 5 120 

Action to recover penalty, 5 156 
Direction, § 118 
General verdict, 5 120 
Verification. Pleading, ante 
Vested rights, §5 10, 96 

Voluntary gifts, acceptance by creditor from debtor, 
§ 40 

Voluntary payments, rule denying recovery, 5 64 
Voluntary settlement of transaction, effect, 5 101 
Wages, earned wages, bona fide purchase, 5 18, n. 79 
Waiver, 5 78, n. 23 

Borrower’s rights, 55 80, 124 
Collection of payment in case of sickness or acci¬ 
dent, charge, 5 48 
Credit on principal, 5 92 
Debt, 

Consideration for conveyance, 5 78 
Secured against assignee of mortgage or 
trust deed, 5 137 

Defenses, §§ 91, 99; 5 130, p. 718 
Right to interpose, 5 72 
Demand and notice by indorser, 5 74, n. 59 
Forfeiture, time of pleading, { 109 
Homestead rights, 5 59 
Judgment on, 5121 
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Waiver—Continued 
Interest, 

Creditor in petition, 8 87 
Purging, § 78 

Renewal of note, right to forfeiture of interest, 
8157 

Right to have all interest expunged, § 86 
Sufficiency of tender or offer, § 141 
Warehouse receipts, special exemption statutes, con¬ 
struction, 8 8 

Welfare of state, contracts contrary to, 8 56 
Whole indebtedness, acceleration of payment of prin¬ 
cipal, 8 29, n. 59 


Wife. Husband and wife, generally, ante 
Willingness to pay, borrower must show, 8 86 
Without knowledge, purging, 8 78 
Writing, 

Authority by debtor to enter judgment against, 
estoppel of defense, 8 81 
Condition precedent, written demand, 8 HO 
Construction by court, § 118 
Demand for return of payment, §8 100,149 
Evidence, 8 156 
Necessity, 8 8 

Bonus or commission, 8 42, n. 41 
Signed by parties to be charged, 8 23 
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Abandonment of wife, f 2 
Acquittal, § 5 

Admissibility of evidence, §§ 3, 4 
Affidavit charging no offense, necessity, $ 3 
Allegations of indictment, information or complaint, 
§3 

Alms, persons who beg for, S 2 
Assault on wife, $ 2 

Assistants, persons aiding or abetting in prostitution, 
82 

Astrology, principles of, fortune tellers following, 8 2 
Barns, persons lodging or found in, 8 2 
Blanket form of indictment, 8 3 
Bond for good behavior, giving, 8 6 
Burden of proof, 8 4 
Burglars, persons known to be, 81 
Burglary, streets, clearing persons bent on f 8 2 
Character of inmates of house of prostitution deter¬ 
mining house itself, § 2 
Charges on public, prevention, § X 
Charity, 

Living on others, § 1 
Persons who solicit, 8 2 
Chrysalis of every species of criminal, 8 1 
Circumstances, 

Fact issues determined from, § 5 
Where judging infants vagrants, 8 2 
Circumstantial evidence, § 4 
Clairvoyance, persons practicing, § 2 
Code form of indictment, information or complaint, 
83 

Collaborating testimony, § 5, n (J2 
Common drunkards, 8 2 
Common gambler, § 2 
Common law, definitions, 8 X 
Common prostitutes, § 1 
Punishment, § 2 

Communities, persons loitering in without visible 
means of support, 8 1 
Confidence operators, §§ 1, 2 
Conjecture, conviction based on, 8 4 
Construction of ordinances, 8 1 
Conviction for, sustaining, elements, 8 1 
Course of conduct, elements of offense, 81 
Curfew law, 8 2 
Deceit, fortune tellers, 8 2 
Defense to charge, 8 2, p 90 
Definitions, § 1 

Delegation of authority to regulate, 8 1 
Demand for explanation of presence on street at late 
or unusual hour, necessity, $ 2 
Desertion of wife after quarrel and assault, § 2 
Direct proof of guilt, necessity, 8 4 
Directing verdict, 8 5 

Discharge before expiration of sentence, § 6 
Disorderly resort, prostitute and idle person found on 
premises, 8 2 
Dissolute persons, 8 2 


Elements of offense, 8 4 
Emphasis, guilt inferred from, 8 4 
Employment, mere fact of living without, 8 2 
Evidence, 8 4 

Admissibility, §§ 3, 4 
Burden of proof, § 4 
Circumstantial evidence, 8 4 
Conflicting evidence, § 5 
Instructions to jury, § 5 
Negative e\ ideiiee, § 4 
Positive and negative evidence, 8 4 
Prejudicial, § 5 
Presumptions, § 4 
Pnma facie proof, 8 4 
Reasonable doubt, proof lieyond, § 4 
Shifting burden of proof, § 4, n. 33 
Weight and sufficiency, § 4 
Fixed place of aliode, § 2 
Effect on, § 2 
Fortune tellers, § 2 

Fortunes, persons pretending to tell, 8 1 
Fraud, fortune tellers, § 2 
Funds, mere possession, effect, § 2 
Gamblers, 8 2 

Gambling device, keepers, 8 2 
Gambling houses, loitering around, 8 1 
Gaming table, keepers, 8 2 
Gist of offense, § 2 
G»>od behavior, giving bond for, § 6 
Good order of community, police regulations, 8 4 
Hearsay, conviction based on, § 4 
Henchmen, persons aiding or aliettmg in prostitution, 
§2 

House of prostitution, persons knowingly residing in, 
§2 

Houses of illfame, loitering around, 8 4 
Idleness, 8 1 
Idlers, § 2 

Illfame, persons frequenting houses of, 8 2 
Illicit intercourse, single or occasional act, § 2 
Punishment as vagrant, § 2 

Illness, inability to obtain work through misfortune, 
§2 

Immoral purposes, persons soliciting for, § 2 
Inaction as crime, § 1 

Incarceration in state jails, cumulation for purpose 
of conviction, § 2 

Indecent acts, procuring person for purpose of, 8 2 
Indictment, information or complaint, § 3 
Infants, § 2 

Infidelity of wife, abandonment for suspicion, 8 2 
Infirmity, inability to obtain work through misfortune 
of, §2 

Instructions to jury, § 5 

Intent as necessary element of offense, 8 2 

Intent of legislature, § 2 

Intoxicating liquors, persons selling, § 2 

Involuntary idleness and lack of employment, § 2 
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Issues, proof and variance, § 3 
Keepers of houses of prostitution, 12 
Labor, living without, $ 1 

Language of indictment, information or complaint, 

83 

Large cities, congested areas, idlers and loafers in, 

82 

Lawful business, persons wandering about streets 
without, § 2 

Lawful means of support, intention by, 8 2 
Legal liability to support wife, necessity, 8 2 
Legislature, regulating, 8 1 

Legitimate purpose for place and conduct on street 
at late or unusual hour, 8 2 
Lewd or dissolute persons, 8 1 

Liberty of citizens, statutes and ordinances, construed 
in favor, 81 

Lieutenants, persons aiding or abetting in prostitu¬ 
tion, § 2 

Limitations, statutes or ordinances prescribing, 8 1 
Loafers, 8 2 

Lodgings, fixed place of abode, effect, 8 2 
Loiterers, 8 1 

Loitering, prior periods, cumulation for purpose of 
conviction, 8 2 

Madames, persons aiding and abetting in prostitution, 
82 

Maids, persons aiding or abetting in prostitution, 8 2 
Male customer of prostitute, 8 2 

Male persons habitually associating with prostitutes, 
81 

Marriage under duress, 8 2 
Married women, 8 2 
Mental incapacity, 8 2 

Mischief, clearing streets of persons bent on, 8 2 

Misconduct of wife before marriage, 8 2 

Mode of living, 8 1 

Molesters of children, 8 2 

Municipal regulation, 8 1 

Nature and elements of offense, 81 

Necessity for legal liability to support wife, 8 2 

Ne’er-do-wells, 8 2 

Negative evidence, 8 4 

Neglect or refusal to support wife and family, 8 2 
Nonsuit, 8 5 

Occasional act of illicit intercourse, effect, 8 2 
Order for explanation of presence on street at late or 
unusual hour, necessity, 8 2 
Ordinances, 8 1 

Outhouses, person lodging or found in nighttime, 8 2 
Overt acts, necessity that accused commit, f 2 
Palmistry, persons practicing, 8 2 
Personal crime, 8 I 
Persons, 

Able to work having no visible means of support 
and living without work, 8 2 
Aiding, abetting or participating in prostitution, 
82 

Frequenting houses of illf ame, 8 2 

Guilty of prostitution and similar offenses, 8 2 

Habitually associating with prostitutes, § 2 

Knowingly residing in house of prostitution, 8 2 

Offering to commit prostitution, 8 2 

Punishable as vagrants, 8 I 

Soliciting business or professional gamblers, 8 I 

Soliciting for Immoral purposes, 8 2 


Persons—Continued 

Wandering about street without lawful business, 
82 

Who neglect or refuse to support wife and family, 
82 

Physical incapacity, 8 2 
Pickpockets, 8 2 

Persons known to be, 8 1 
Pimps, 8 2 

Poker, one who mokes his living by playing, 8 2 
Police power, statutes and ordinances as valid exer¬ 
cise, 8 I 

Police regulations, 8 1 

Porters, persons aiding or abetting in prostitution, 8 2 

Positive and negative evidence, 8 4 

Possession of funds, effect, 8 2 

Prejudicial evidence, 8 5 

Present condition or status, 88 1,2 

Presumption of capacity to commit crime, 8 2 

Presumptions, 8 4 

Prevention or suppression of vagrancy, 8 6 
Prima facie proof, 8 4 
Procurers, 8 2 

Professional gamblers, 88 1. 2 
Proof and variance, § 3 
Proof of offense, 8 3 
Prostitutes, 

Employed in saloons, 8 2 
Persons habitually associating with, 8 2 
Persons punishable as vagrants, 8 2 
Prostitution, 

Persons aiding, abetting or participating in, 8 2 
Persons guilty of, 8 2 
Persons offering to commit, 8 2 
Province of jury, 8 5 

Instructions invading, § 5 
Public amusement, place of. prowling around, 8 1 
Public gathering or assembly, prowling around, 8 1 
Public offense, 8 1 

Public place, habitually loafing, loitering and idlin 

in, 81 

Public school attended by children, loitering on c 
near, 8 1 

Punishment and prevention or suppression of vi 
grancy, 8 3 

Purpose of statutes, 8 1 
Quarrel, desertion of wife after, 8 2 
Questions of law and fact, § 5 
Railroad depot, prowling around, 8 1 
Reasonable bounds, legislative power confined wlthi 
81 

Reasonable doubt, proof beyond, 8 4 
Refusal to support wife and family, 8 2 
Refusal to work, 8 1 

Regular employment, persons without, 8 1 
Reputation, evidence, 8 4 
Retroactive nature of statutes, 8 1 
Retroactiveness of statutes, 8 2 
Review, 8 3 

Rules, statutes or ordinances prescribing, 8 1 
Safety, police regulations promotive of, 8 1 
Saloons, prostitutes employed in, 8 2 
School children, molesters, 8 2 
Sentence, 

Discharge before expiration, 8 6 
Punishment and prevention or suppression of i 
grancy, 8 3 
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Sheds, persons lodging or found in, 8 2 
Single act of Illicit intercourse, effect, § 2 
Single act or omission, elements of offense, | 1 
Soliciting alms as business, § 2, n. 82 
State, burden of proof on, § 4 
Statutory regulation, 8 1 
Steamboat landing, prowling around, § 1 
Streets, persons wandering about without lawful busi¬ 
ness, 8 2 

Strict construction of statutes and ordinances, § 1 
Strolling or sturdy beggar, § 1 
Summary prosecutions, § 5 

Support of wife and family, persons who neglect or 
refuse, $ 2 

Suppression of acts as subject of municipal regulation, 
§ 1 

Suppression of vagrancy, § G 
Surmise, conviction based on, § 4 
Surplus, indictment, § 3 
Suspicion, conviction based on, { 4 


Temporary idleness and lack of employment, | 2 

Theft, clearing streets of persons intent on, 8 2 

Thieves, persons known to be, 8 1 

Time of commission, alleging in indictment, 8 3 

Trespassers iv private premises, 8 2 

Ti ial and review, 8 5 

Instructions to jury, 8 5 
Unlawful calling, persons engaged in, 88 1, 2 
Unoccupied buildings, persons lodging or found in, 8 2 
Vacation of common law definition, 8 2 
Validity of statutes and ordinances, 8 1 
Verdict, directing, § 5 
Visible means of support, without, 8 1 
Wandering, idle person, 8 1 

Want of visible means of support as indispensable 
element of offense, 8 2 

Wife and family, persons who neglect or refuse to 
support, 8 2 

Willful vagrancy, necessary element, 8 2 
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